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ROHEO  T.  HABTUCOL ' 
(Soprenw  Court  of  Brron  of  Oonoeelinit  Jan. 

4,  1000.) 

rAOrOEa-UNAUTHORIZBD  SALE  OP  QOOOtt— 
BONA  PIDB  PURCHASER. 
A  bona  fide  coosisnmeDt  of  foodi  \ST  ■ 
dpal  to  his  fBCton,  to  be  sold  by  them  In  thev 
■ame  st  retsil.  on  commlsuoQ.  In  the  ordinsry 
coarse  of  their  business  as  retail  merdiants, 
docs  not  ciTe  th«n  Bach  indicia  of  title  as  to 
enable  tbem  to  defeat  the  title  of  the  principal 
bj  a  sale  of  such  goods  to  bd  hinocent  purchaser 
for  value,  vho  bu7S  their  entire  bosinesB  and 
stock  on  the  day  the  constgnmeDt  ts  received. 
Andtewa,  a      and  Hall.  dissenting. 

App^  from  court  of  common  pleas,  Nov 
HATen  coonty;  Jamei  Blahop.  Judge. 

Beplerln  1^  F.  Romeo  a^Ha^  Oids^Hite 
Ifartnccl.  Prom  a  judgmoit  for  defendam, 
plaintiff  ai^>eals.  Beretsed. 

The  finding  stated  the  facta  on  which  Judg- 
ment Is  founded  as  follows:  "(1)  The  plaln- 
twr,  F.  Romeo,  is  in  business  In  the  city  of 
New  Tor*,  engaged  in. the  wholesale  grocery, 
proTlaloD,  and  wine  business  under  the  name 
of  F.  Romeo  A  Co.  (2)  On  Janaary  3,  1899, 
through  F.  S.  Sayarese,  bis  agent  at  New  Ha- 
Ten,  the  plaintiff  agreed  to  ship  to  Orlando 
HIcclardelll  &  Bro.,  then  engaged  In  the  retail 
grocery  business  at  169  Wallace  street.  In  said 
New  Haren,  a  lot  of  groceries,  being  the  goods 
more  specifically  described  hi  the  complaint  in 
this  action,  of  the  value  of  I509.S7.  which 
goods  were  shipped  to  said  RIccIardell!  &  Bro. 
npon  consignment,  to  be  sold  by  tlicm  at  retail 
In  their  business  as  retail  srocers  In  their 
store  at  New  Haren;  the  title  to  said  goods 
-to  remain  In  the  plaintiff  tmtll  the  same  were 
sold  at  retail;  the  said  Rlcclardeill  &  Bro.  act- 
ing as  agents  for  the  plalutitr,  and  to  accomit 
to  the  plahitilf  from  tlme'to  time  for  the  pm- 
eeeds  of  such  sales;  said  goods  to  be  return- 
ed If  not  sold  by  the  said  Rlcclardeill  &  Bro. 
Said  goods  were  shipped  January  11, 1809,  and 
received  by  said  Rlcclardelli  &  Bro.,  at  New 
Haren,  January  20,  1899.  (3)  The  defendant 
resides  in  New  Tork,  and  Is  In  the  business  of 
supplying  laborers  to  contractors,  and  beard, 
through  a  barber,  whose  name  was  unknown 
to       that  the  §tan  and  business  of  Rlcdaid- 
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elli  was  for  sale,  nils  was  prior  to  January 

20,  1899.  He  came  to  New  Haven  on  said 
January  20,  1899,  went  to  the  store,  examined 
It,  made  ioquhles  in  regard  to  the  character  of 
the  Rlcclardeill  brothers,  and  about  the  store, 
and  thereupon,  returning,  agreed  with  said 
RlcclardelU  &  Bro.  to  buy  the  business  and 
stock  at  said  store  for  $906.  (4)  The  defend- 
ant and  Rlcclardeill  &  Bro.  went  to  the  office 
of  one  Joseph  R.  Manning,  who  is  engaged  In 
the  real-estate  and  Insurance  business  la  New 
Haven,  and  had  bim  draw  up  a  tiill  of  sale 
of  the  goods  In  said  store  and  the  good  wHI  of 
said  business,  which  said  bill  of  sale  was  ex- 
ecuted hi  the  presence  of  said  Manning,  a 
copy  of  which  bill  of  sale  is  hereto  annexed, 
and  marked  'Exhibit  A.*  0)  Said  Manning 
saw  no  money  passed,  and  had  no  part  either 
in  payment  of  any  money,  or  in  the  trans- 
fer of  the  possession  of  said  goods.  (6)  The 
defendant  testified  that  he  paid  said  sum  of 
f9C5  to  said  Ricclardelll  for  said  goods,  and, 
there  being  no  evidence  to  contradict,  the 
court  finds  that  be  did  pay  said  sum  for  said 
goods.  (7)  The  goods  consigned  by  the  plain- 
tiff to  Rlcclardeill  &  Bro.  were  in  said  store, 
and  at  the  time  of  the  sale  were  a  part  of 
the  stock  transferred  hi  the  sale,  and  there 
was  nothing  to  Indicate  that  they  were  held 
by  said  seller  on  any  different  terms  than 
was  the  remainder  of  the  stock.  Neither  was 
any  notice  given  to  the  defendant  that  any  one 
had  a  claim  on  said  goods.  (8)  The  price 
palA  for  said  stock  and  good  will  was  not  less 
than  a  reasonable  price  for  the  same.  (9)  The 
said  Rlcclardelli  A  Bro.  put  the  defendant  in- 
to possession  of  said  store,  and  Immediately 
left  town,  and  have  never  returned,  and  have 
never  accounted  to  the  plaintiff  for  said 
goods,  or  any  part  thereof.  (10)  The  plaintiff, 
through  his  agent,  F.  S.  Savarese,  upon  the 
following  day  learned  of  the  transfer,  and  im- 
mediately made  demand  npon  the  defendant 
for  said  goods.  The  defendant  refused  to  give 
up  and  deliver  the  same  to  the  plaintiff.  (11) 
The  plaintiff  thereupon  brought  this  action  of 
replevin.  Uptm  these  facts  the  plaintiff  claim- 
ed: (a)  That  the  alleged  sale  from  Rlcclardeill 
A  Bro.  to  Martood  was  not  bona  Ode,  but 
trandolent  (b)  Tbat  the  flwfVnilanI-  was  not 
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hi  tbe  lawful  possession  of  said  goods,  as 
said  alleged  sale  was  fraodnlent  (c)  Tliat 
the  said  Blcplanlpm  ft  Bro.  liad  no  title  to  said 
foodi;  and  bad  no  right  or  anthoritr  to  sdl  the 
same  as  a  whole  to  the  defendant  or  any  other 
pffisoD  wbatsoeTer.  (d)  That  no  title  to  said 
goods  passed  to  the  defendant,  becanse  said 
Blcclardelll  ft  Bro.  had  no  title  or  anthority  to 
•eU  said  goods  In  any  mw^nff  or  form  ex- 
cept at  retail  tn  their  bosbwas  as  retail  gro- 
cers, (e)  That  said  goods  were  the  lawful 
property  of  the  plaintiff,  and  he  was  entitled 
to  the  Immediate  possession  thereof;  tbe  aald 
BlcdardeUl  ft:  Bro.  having  at>andoned  the 
same,  (f)  That  the  defendant  had  no  title  bi 
said  goods,  and  tbe  said  Biodardelll  ft  Bro. 
bad  no  title  In  said  goods;  that  the  title  was 
and  remained  Ui  the  plaintiff,  (g)  That  tbe 
said  RlcdardelU  ft  Bra  nerer  sold  said  gooda 
to  the  defendant,  baring  sold  him  only  what 
tb^  bad  title  to,  as  appeared  the  covenant 
4tf  warranty  In  said  bill  of  sale.  The  court 
orermled  said  claims  of  tfae  plaintiff,  and 
rendered  Judgment  for  the  return  of  the  goods 
replevied  In  said  action,  and  for  the  defend- 
ant to  recover  his  costs." 

Exhibit  A:  "Know  all  men  by  these  pres- 
ents, that  I,  Orlando  and  Floravanta  Rlcdaiv 
delll,  of  the  city  and  county  of  New  Haven, 
atate  of  Connecticut,  for  and  In  consideration 
ot  (t80&)  nine  hundred  and  slx^-flve  dollars, 
receipt  of  which  Is  hereby  acknowledged,  do 
grant,  bargain,  and  sell  unto  Qal8q)pe  Mar- 
tucd,  formerly  of  tbe  city  and  state  of  New 
York,  now  of  tbe  and  county  of  New 
Haven,  state  of  Connecticut,  all  of  the  stock, 
fixtures,  implements,  tools,  bousehold  foml- 
tnre,  and  good  will  of  tbe  business  located  at 
160  Wallace  street,  in  said  New  "Ovren,  con- 
sisting of  stock  ct  groceries,  provlstonst  meats, 
candles,  dgars,  and  tobacco,  boxes,  cases,  bot- 
tles, jars,  and  all  other  apparatus  for  holding 
the  same,  that  is  now  contained  In  the  said 
store,  169  Wallace  street,  fixtures,  seals,  furni- 
ture. Implements  of  bnalness,  and  all  other 
tools  now  contained  in  the  store  No.  169  Wal- 
lace  street,  including  bed,  stove,  two  tables, 
household  dishes,  while  contained  In  tbe  rear 
ot  store  No.  169  Wallace  street,  the  good  wIU, 
■tock,  flxturea,  furniture,  and  tools  nsed  in  bis 
business  aa  a  grocer.  To  hare  and  to  bold  the 
said  granted  and  bargained  property  as  de- 
scribed above  unto  the  said  Gulseppe  Martncd. 
his  heirs  and  assigns,  forever,  to  bis  proper  nse 
and  behoof  forever;  and  the  said  Orlando  and 
Floravanta  Blcclardelll  does  vouch  himself  to 
be  the  true  and  lawful  owner  of  tbe  property 
herein  referred  to,  and  baa  a  good  and  lawful 
right  and  authorlly  to  sell  the  same  In  the 
manner  as  aforeaald.  And  he  does,  for  hlm- 
•elf.  his  heirs,  assigns,  and  admhUstrators,  for- 
ever warrant  and  defend  tiie  said  Gulseppe 
llartucd  from  whatsoever  demand  they  or  all 
others  may  make.  In  witness  whereof,  tbe 
■aid  Orlando  and  Floravanta  Blcclardelll  have 
hereunto  set  their  band  and  seals  this  20th 
day  of  January,  1899.  Orlando  Blcclardelll. 
[U  B.]  Floravanta  Rlcciardelll.   [L.  S.] 


"The  said  Orlando  and  Floravanta  Rlcdar- 
delU acknowledge  the  same  to  be  fheir  free 
act  and  deed.  befWe  me,  thla  20tb  day  of  Jan- 
uary, im  Joavh  B.  Maimlnc.  Notazy  Pnb- 

Uc" 

Bicbard  H.  Tjnur.  for  apprilant    Jamea  M, 

O'Connor,  fbr  an>dlee. 

HAHBRSLEY.  J.  (after  stating  tbe  CaebQ. 
The  finding  Is  In  some  respects  strongly  sug- 
gestive of  bad  faith  on  the  part  of  the  defend- 
ant But  as  tbe  oonrt,  notwithstanding  the 
suggestive  appearancea,  finds  that  ,tbe  defoid- 
ant  paid  a  reasonaUe  price,  after  inqnlcy,  and 
without  notice  of  defect  In  title,  be  must  be 
treated  as  an  Innocent  purchaser  for  value. 
We  have  then  these  facts:  RlcdardelU  ft  Bro., 
retail  grocers  In  New  Haven,  agreed  to  otSl  on 
commission  for  the  plaintiffs,  wholesale  grooen 
In  New  Yoric,  a  quantt^  of  groceries  valued  at 
(568.  The  goods  were  received  on  consign- 
ment at  New  Haven  on  January  20tb,  and  the 
same  day  the  RIcclardellls,  for  the  lump  price 
of  99B5,  sold  their  grocery  store,  stock  Qnclod- 
Ing  the  plalntUEs*  inoperty),  fixtures,  house- 
hold furniture,  and  good  will  of  business,  to 
tbe  defendant,  a  pnrreyor  of  contract  laborers 
Id  New  York,  and  then  disappeared  without  ac- 
counting to  the  plaintiffs.  This  action  was 
brought  the  next  day. 

There  Is  no  doubt  aa  to  the  relation  be- 
tween tbe  plaintiffs  and  the  Rlcdardellla.  It 
is  that  of  principal  and  factor,— a  relation 
long  regarded  as  beneficial  In  the  transaction 
of  business,  and  one  whose  legal  effect  baa 
been  defined  by  numerous  decisions.  Law- 
rence  v.  Bank,  6  Conn.  521,  527.  Tbe  proper- 
ty consigned  Is  bailed,  and  remains  In  the 
ownership  of  the  consignor  until  disposed  of 
by  the  consignee  In  pursuance  of  the  agency 
established  by  the  fact  of  the  consIgnmenL 
If  the  consignee,  In  violation  of  the  consign- 
ment,  and  out  of  tbe  usual  course  of  busi- 
ness, transfer  to  another,  the  consignor  is 
entitled  to  retake  his  property,  notwithstand- 
ing it  may  have  been  so  transferred  to  an 
Innocent  purchaser  for  value.  Thla  principle 
la  too  thoroughly  established  to  permit  of 
argument.  The  transfer  by  tbe  RIcclardel- 
lls was  In  plain  violation  of  the  consignment 
No  serious  claim  to  the  contrary  Is  made  or 
can  be  maintained.  The  only  real  question 
is  whether  tbe  plaintiffs  have  done  anything 
which  estops  them  from  setting  up  tbelr 
rights  as  consignors.  If  by  their  voluntary 
action  they  clothed  tbe  RIcclardellls  with  an 
appearance  of  own.er8hlp  beyond  that  involv- 
ed in  the  ordinary  con^ct  of  consignment, 
and  the  defendant  was  thereby  deceived  to 
bis  damage,  they  are  estopped  from  denying 
the  authority  thus  evidenced  by  tbelr  acts. 
This  principle  Is  rooted  In  justice,  and  has 
been  applied  to  a  great  variety  of  conditions. 
Such  action  by  the  owner  of  property  may 
furnish  evidence  of  fraud,  and  the  question 
of  estoppel  Is  sometimes  confused  with  that 
of  fraudulent  transfer.  Possession  may  bs 
evidence  of  fraud  when  It  conceals  the  usual 
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evidence  of  a  change  of  title.  TblB  applies 
especially  to  the  mortgage  or  pledge  of  per- 
sonal property,  where  the  mortgagor  is  pre- 
sumed to  remain  owner  of  the  property  im* 
iMi  there  Is  a  change  of  poaseaalon.  But  it 
iB  differ^t  wha«  property  known  to  belong 
to  one  man  comes  Into  the  possession  of  an- 
other. In  such  case  it  becomes  a  matter  of 
Inquiry  whether  he  has  borrowed  it  or  hired 
It  or  purchased  it,  and  this  ought  to  be  as- 
certained by  him  who  proposes  to  trust  his 
property  upon  the  faith  of  this  appearance. 
Forbes  t.  Marsh,  16  Conn.  384,  397.  Accord- 
ingly cases  of  conditional  sale  made  bona 
fide  have  been  held  good;  and,  In  the  mod- 
em and  somewhat  perilous  enlargement  of 
such  sales,  the  fact  of  actual  Intent  and 
good  faith  is  made  the  test  of  the  transac- 
tion. Lewis  V.  McCabe,  49  Conn.  141.  155; 
Uack  T.  Story,  67  Conn.  407,  413, 18  Atl.  707. 
But  here  there  la  no  question  as  to  the  nature 
of  the  transaction.  It  Is  the  ordinary  cou; 
tract  of  consignment  There  Is  no  questloQ 
of  fraud  on  the  part  of  the  owner.  The  good 
faitb  of  the  plaintifTB  conduct  Is  neither  di- 
rectly nor  indirectly  Impugned.  The  sole 
claim  Is  that  be  has  "roluntarily  permitted 
another-  to  hold  himself  out  to  the  world  as 
tielng  the  true  owner,  and  for  this  purpose 
intrusted  ,blm  with  the  exclusive  possession 
or  other  Indicia  of  title  under  circumstan- 
ces which  would  naturally  tend  to  mislead." 
The  cases  where  the  real  owner  has  been  es- 
topped by  having  clothed  the  possessor  with 
Indicia  of  title  for  such  purposes  and  under 
such  circaxostances  are  many.  "But  all  these 
cases  proceed  upon  the  groimd  that  the  own- 
er has  deliberately  assumed  a  false  position, 
and  a  character  inconsistent  with  that  of 
owner,  which,  if  changed,  would  result  in 
fraud  and  damage."  They  tmre  no  appllca> 
Hon  to  a  case  where  the  acts  of  the  owner 
are  confined  to  those  Incident  to  a  legitimate 
bailment  or  consignment  "Every  borrower 
or  bailee  for  hire  uses  the  thing  bailed,  In 
many  respects,  as  his  own,  and  his  conduct 
to  some  extent  furnishes  a  false  Index  of 
property;  but  yet,  the  legal  powers  and  du- 
tiea  of  bailee  being  entirely  consistent  with 
the  true  position  and  character  of  the  own- 
er, the  rights  of  the  bailor  will  be  protected 
a^lnst  the  abuse  of  the  bailee's  powers, 
thoogh  he  were  to  sell  the  property  balled  to 
a  bcma  fide  purchaser."  Baldwin  r.  Porter, 
12  Oonn.  473,  482,  483.  A  consignee  difCers 
from  an  ordinary  bailee  mainly  In  that  he  Is 
authorized  to  sell  in  the  ordinary  course  of 
boslness;  but  if  be  sell  out  of  the  ordinary 
oonrse  of  business,  he  abuses  his  powers,  and 
tgiUnst  this  abuse  the  consignor  is  protected, 
Ifte  any  other  bailor.  When  a  mortgagee 
leaves  the  property  mortgaged  in  the  po»- 
■saaion  of  the  mortgagor,  possession  under 
socb  drcnmstances  may  be  treated  as  an 
hidez  of  title.  It  Is  inconsistent  with  the 
real  transaction,  which  demands  a  change  of 
poaaeairion,  and  the  mortgagee  deliberately 
pott  blmaelf  la  a  false  poaltiwi.  Bat  In  the 


case  of  a  consignment  the  reverse  Is  true. 
Possession  by  the  consignee  Is  consistent 
with  the  transaction,  and  is  evidence  of  the 
authority  pertiUning  to  that  transaction,  but 
furnishes  no  other  index  of  title  as  against 
the  consignor.  Some  act  of  the  consignor 
inconsistent  with  the  true  relation  Is  neces* 
sary  for  that  purpose,— as  if  the  bill  for 
goods  consigned  were  made  out  as  one  for 
goods  sold,  or  a  bill  of  lading  were  given 
which  treats  the  consignee  as  owner  or  pmv 
chas^.  In  such  way  the  consignor  may 
put  himself  in  a  false  position,  so  that  If 
the  rights  of  an  Innocent  purchaser  inter- 
vene, he  cannot  change  that  position  without 
fraud  and  damage.  There  may  be  other  acts 
by  which  a  consignor  may  be  estopped  from 
asserting  his  title,  but  they  mnst  be  equlrar 
lent  In  force  to  the  ones  indicated. 

In  the  present  case  it  does  not  appear  wheth- 
er the  goods  consigned,  and  received  on  the 
day  of  the  sale,  had  been  unpacked  when  the 
defendant  first  examined  the  stock.  It  Is  Im- 
material, except  as  bearing  on  the  good  faith 
of  the  defendant  Bnt,  if  he  bad  then  asked 
for  some  evidence  of  ownership,  he  could  only 
have  been  shown  a  bill  for  goods  consigned, 
and  the  real  character  of  the  Ricdardellla'  pos- 
session would  have  been  apparent  The  de 
fendant  chose  to  r^  <m  the  authority  of  the 
possessors  to  sell  in  their  retafl  bu^ess  Indi- 
cated only  by  the  possession  described.  He 
would  have  been  protected  in  a  purchase  with- 
in the  scope  of  such  authority,  which  was  real 
as  well  as  apparent  But  the  selling  out  of 
the  whole  business  was  not  within  the  scope 
of  that  authority.  It  does  not  necessarily  fol- 
low that  a  retail  dealer,  authorized  in  the  or> 
dinary  course  of  business  to  sell  the  aDtidei 
on  his  shelves,  is  therefore  the  owner  of  the 
whole  business  and  every  article  In  his  possea 
aloa.  If  he  attempts  to  sell  his  business  and 
stock  as  a  single  chattel,  he  enters  upon  an 
outside  and  independoit  transaction,  l^e  pur- 
chaser cannot  retain,  as  against  the  real  own- 
er, portions  of  that  stock  held  under  consign' 
ment  unless  the  owner  has  clothed  the  con- 
signee with  some  Index  of  ownership  beyond 
that  incident  to  the  fact  of  a  consignment 
Where  a  principal,  with  full  knowledge,  per 
mits  his  factor  "to  transact  the  ordlnaiy 
business  of  a  merchant  in  his  own  name,  he 
would  even  then  be  bound  by  bis  acts  only 
so  far  as  they  were  within  the  ordinary  mode 
of  transacting  the  particular  branch  of  bud- 
ness,  provided  there  were  no  drcumstances  to 
show  that  he  permitted  blm  to  use  his  own 
name  with  a  view  of  imposing  upon  others." 
Potter  V.  Dennison,  10  III  SQO,  690.  The  ^aln- 
tlff  has  done  nothing  to  mislead,  nnleas  eray 
consignment  Is  misleading.  He  gave  the  Ble- 
dardellis  possession,  but  It  was  the  possession 
of  consignees  only.  He  knew  that  the  goods 
were  to  be  sold  by  the  consignees  In  their  r»- 
tall  store  In  connection  with  their  other  stock, 
and  that  the  goods  were  to  be  sold  at  retail 
In  the  name  of  ttie  consignees;  but  these  are 
tbe  oidlnaiy  Inddenti  of  a  conslgnmait  to  a 
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retaO  mercbaDt  Ez  parte  Dixon.  4  Ch.  Dir. 
133.  136,  137;  Slack  t.  Tucker,  23  WalL  321, 
330,  28  L.  Ed.  143;  Potter  t.  Dennlson,  10  UL 
698.  The  conduct  of  the  plaintiff  amounts  to 
a  consignment  of  his  goods  for  sale  In  the 
ordinary  course  of  business,  and  nothing  more. 
The  title  cannot  be  defeated  by  any  diq;>osi- 
tlon  of  the  property  not  within  the  agency 
established  Uy  snch  consignment  A  con- 
signee cannot  transfer  the  property  In  pay- 
ment of  his  own  debt  Benny  t.  Pegram,  18 
Mo.  191.  He  must  sell  in  the  market  where 
he  transacts  boBiness.  Wooltlera  t.  Kaufman, 
73  Tex.  395.  399.  U  8.  W.  890;  CaUln  v.  Bell, 
4  Camp.  183;  Marr  t.  Barrett,  41  Me.  403. 
He  cannot  sell  by  way  of  barter.  Gaerrelro 
T.  Pelle,  3  Bam.  ft  Aid.  616.  61&  He  cannot 
pledge  the  goods  consigned.  Paterson  t.  Tash. 
Strange,  1178;  Knckeln  t.  WUson.  4  Barn.  & 
Aid.  443,  447;  KeUy  t.  Smith,  1  Blatchf.  290, 
293,  Fed.  Caa.  No.  7.675;  Gray  t.  Agnew,  95 
III.  815.  To  turn  over  the  goods  consigned  to 
another  by  a  sale  of  his  business  and  stock  In 
trade  Is  as  distinctly  a  disposition  foreign  to 
the  consignment  and  for  the  benefit  of  the 
consignee,  as  a  pledge,  or  sale  in  payment  of 
consignee's  debt  or  a  barter.  "By  the  gen- 
eral rule,  a  factor  cannot  bind  the  principal  by 
a  disposition  of  his  property  out  of  the  ordi- 
nary course  of  business."  Bank  t.  Hellbron- 
ner,  108  N.  T.  439,  444,  16  N.  B.  701;  Warner 
T.  Martin,  11  How.  200,  224,  13  L.  Ed.  667. 
We  are  aslced  to  treat  the  ordinary  Incidents 
of  a  bona  fide  consignment  as  sufficient  Indicia 
of  title  to  enable  the  consignee  to  bind  his 
principal  by  every  act  of  ownership  as  against 
an  innocent  third  party.  This  would  InTolve 
the  reversal  of  the  whole  line  of  cases  by 
which  the  contract  of  conBlgnment  has  been 
recognized  and  defined. 

The  court  erred  In  overruling  the  claim  of 
the  plaintiff  that  upon  the  special  facta  found 
the  goods  In  qnestlon  were  still  the  property  of 
the  plaintiff,  and  that  he  was  entitled  to  the 
immediate  possession  thereof.  There  Is  error. 
The  Judgment  of  the  court  of  common  pleas  is 
reversed,  and  the  cause  remanded  for  tnrther 
proceedings  according  to  law. 

TORRANCE  and  BALDWIN.  J3.,  concur- 
red. ANDREWS,  a  J.,  and  HALL,  J.,  dis- 
sented. 


(n  Conn.  4M) 

McKBLVET  T.  GRSEVBT. 
(Supreme  Coort  of  Errors  of  Connectfent  Jan. 
2.  1900.) 

FIXTTmSS— HORTOAOOR  AND  HORTOAGBB- 
ACTION  FOR  REMOVAIi. 

Fixture*  severed  from  realty  tv  a  mort- 
gagor ia  poBseiflioD  before  foredosiue,  and  after- 
wards sold  to  one  who  bought  with  constmctive 
notice  of  the  mortgage,  but  otherwise  in  good 
faith  and  for  valae,  caanot  be  recovered  br  the 
mortgagee  from  such  purchaser  in  an  action  of 
lepIeviD. 

Appeal  from  court  of  common  pleas,  Fair- 
field county;  Howard  J.  Curtis,  Judge. 
Action  of  replevin  by  Dotha  McKelv^,  a 


mortgagee,  against  Edward  A.  Creevcy,  for 
a  furnace  sold  by  the  mortgagor  to  the  de- 
fendant by  whom  It  waa  removed  from  the 
mortgaged  premises,  brought  before  a  jus- 
tice of  the  peace,  and  thence  by  the  defend- 
ant's app^  to  the  court  of  common  pleaa, 
and  there  tried  to  the  court  Facts  found  and 
Judgment  rendered  for  the  defendant  and 
appeal  by  the  plaintiff  for  alleged  arms  In 
the  rulings  of  the  court  Affirmed. 

The  finding  states  the  following  facts:  On 
the  25th  of  January.  1805,  Mary  H.  Hall,  be- 
ing the  owner  of  a  parcel  of  land  In  Bridge- 
port executed  and  delivered  a  mortgage 
deed  of  the  same,  containing  the  nsual  cove- 
nants and  condition  of  defeasance,  to  Burr 
and  Knapp,  and  they  on  the  same  day  as- 
signed aald  mortgage  to  the  plaintiff  by  quit- 
claim deed.  Said  mortgage  and  assignment 
were  at  once  recorded.  The  plaintiff  con- 
tinued to  be  the  owner  of  said  mortgage  tUl 
after  this  suit  was  brought   In  September, 

1898,  "said  mortgage  became  In  default  for 
condition  broken";  and  In  an  action  to  fore- 
close it  the  plaintiff  obtained  a  decree  at 
foreclosure  In  February,  iSOd.    In  January, 

1899,  "there  waa  a  furnace  In  the  cellar  of 
said  bouse,  which  was  standing  therein  over 
a  cold-air  pit  made  for  a  furnace.  Said  fur- 
nace was  connected  with  the  smoke,  cold- 
air,  and  hot-air  fines  In  said  house."  On  ttie 
20tb  day  of  January,  1890,  the  mortgagor, 
who  since  the  giving  of  the  mortgage  had  re- 
mained, and  was  then,  In  possession  of  the 
mortgaged  iiremlses,  representing  herself  to 
be  the  owner  of  said  furnace,  asked  the  de- 
fendant to  buy  It;  and  be  did  so,  paying  to 
ber  therefor  $10,  which  was  its  fair  value. 
The  defendant  then  removed  the  furnace 
from  said  premises,  and  from  the  possession 
of  the  mortgagor.  He  bought  the  furnace  In 
good  faith,  having  no  actual  knowledge  of 
the  mortgage,  bnt  he  made  no  inquiries  of 
the  mortgagor  or  others  as  to  her  titie  to  the 
furnace.  Upon  the  facts  found,  the  plaintiff 
claimed  that  she  was  entitled  to  reclaim  the 
furnace  from  the  defendant  and  in  this  ac* 
tlon.  The  conrt  below  ruled  otherwise,  and 
the  errors  assigned  upon  this  appeal  are  all 
based  upon  this  action  of  the  trial  court. 

John  C.  Chamberlain  and  Elbert  O.  Hull, 
for  appellant  William  H.  Comley,  Jr.,  for 
appellee. 

TORRANCE.  J.  (after  stating  the  facts). 
In  the  court  below,  and  In  the  argument  be- 
fore this  court  the  case  proceeded  upon  the 
assumption  that  the  furnace  In  question  was 
conveyed  by  the  mortgage  as  a  part  of  the 
real  estate,  by  way  of  fixture;  and  for  the 
purposes  of  the  argument  we  adopt  this  as- 
sumption. Upon  the  facts  found,  the  fur 
nace  must  be  regarded  as  having  been  sev- 
ered  from  the  realty  by  the  mortgagor  in 
possession  before  foreclosure,  and  as  having 
been  afterwarda  sold  by  her  to  the  defend- 
ant, who  bought  with  oonstractlve  notice  ot 
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the  mortgage,  bat  othenrtoe  tn  good  telth 
and  for  value.  The  qnestfon  presented  npon 
tbe  record  Is  whetb^  a  fixture  so  severed 
and  sokl  can  be  recovered  by  the  mortgagee 
from  BDch  purchaser  In  an  action  <^  rotdeviiL 
Thto  question  la  to  be  determined  bj  onr  own 
lav  In  relation  to  the  I'espectlre  rights  of 
mor^agor  and  nwrtgagee  In  tlie  land.  In  tills 
state,  as  In  many  of  our  sister  states,  "the 
law  of  mortgagea  has  been  bnllt  op  on  a  se- 
ries of  actions.  These  have  been  created 
tnm  time  to  time  as  a  convenient  means  of 
deftnlpg  and  regulatiog  the  various  estates  to 
which  conveyances  ma^  give  rise."  Ensign 
V.  Batteraon,  88  Conn.  28l».  S09.  86  AtL  61. 
Some  of  Uiese  flctlonB,  at  first  devised  and 
api^led  in  courts  of  equity,  have  for  years 
pastJbera  recognised  also  by  courts  of  Imw. 
Patter  v.  Se^ey,  IS  Oonn.  681,  678.  In  form 
and  In  legal  theory,  under  our  law,  a  mort- 
gage In  fee  la  a  conveyance  of  the  fee  to  the 
mortgai^ee.  It  la  an  estate  In  the  land  npim 
condition,  to  bec»mie  absolute  upon  nonper- 
formance of  tbe  condition.  The  mortgagee 
la  owner  ot  the  land,  while  the  mortgagor 
has  no  legal  estate  therein  until  he  performs 
the  condition.  It  be  falls  to  do  so,  all  his 
right  to  tlie  land  Is  gone.-  In  substance  and 
effect,  however,  and  except  for  a  vwy  limit- 
ed purpose,  tlie  mortgage  la  regaMed  as 
mere  secnrl^  for  the  performance  of  tbe 
duty  descrllKd  in  the  mortg^e  deed;  and 
tbe  mortgagor  la  for  most  purposes  re^pirded 
as  the  sole  owner  of  t2ie  land,  "as  wdl  after 
forfeiture  aa  before  the  aecutlon  of  the 
deed,  and  the  mortgagee  has  rather  a  power 
than  an  interest,  the  use  of  which  Is  strictly 
limited  to  the  collection  of  tiie  debt  or  en< 
forcement  of  the  duty  which  the  mortgage 
was  Intended  to  secure^"  Porter  v.  Seeley, 
IS  Conn.  678.  In  this  view  of  the  matter, 
the  "equity  of  redemption"  ta  regarded  aa  the 
land,  and  Its  ownw  as  the  owner  of  tbe  land, 
for  most  purposes;  while  the  "eatate  In  fee^' 
of  tbe  mortgagee  Is,  except  tm  a  limited  pur^ 
pose,  regarded  as  personal  estate  and  mere 
security.  Bank  v.  Lawler,  46  Conn.  248,  246; 
Downing  v.  Sullivan,  64  Conn.  1,  8,  29  All. 
130.  In  accordance  with  tiUjs  view  It  haa 
been  held.  In  the  following  cases,  that  tbe  es- 
tate of  the  mor^agor  Is  subject  to  dower; 
descends  to  heirs;  may  be  attached  and  set 
off  on  execution;  may.  as  real  estate,  confer 
rights  of  settlement;  Is  ^visable  and  taxable 
as  real  estate;  and  Is  based  upon  a  title  suf- 
ficient to  maintain  ejectment,— while  to  the 
estate  of  the  mortgagee  none  of  these  Inci- 
dents attach,  save  tbe  right  to  maintain 
ejectment  Fish  v.  Fish,  1  Conn.  669;  Baik- 
hamsted  v.  Farmlngtcm,  2  Conn.  606;  Hunt- 
ington T.  Smith,  4  Conn.  286;  Roath  v.  Smith, 
6  Conn.  183;  Swift  v.  Edson,  Id.  681;  Savage 
V.  Dooley,  2S  Conn.  411.  As  between  mort- 
gagor and  mor^gee,  however,  it  is  the  law 
of  this  state  that  the  laiter  is  r^rded  aa 
having  the  legal  title  to  the  land  (2  Swift; 
Dig.  Cl*t  BdJ  p.  168;  Wakman  v.  Banks, 
2  Oonn.  440;  Smltii  t.  Vincent,  16  Conn.  1; 


Downing  v.  BuIUvan,  64  Conn.  1,  29  AtL  ISO); 
but  he  Is  BO  regarded,  as  appears  by  tiu 
cases  cited,  only  to  a  limited  extent,  and  tot 
a  limited  purpose.  He  la  regarded  as  having 
the  legal  titie,  'and  tbereftire  aa  legal  bwnw, 
mainly  for  the  purpose  of  obtaining,  by 
ejectment  or  otherwise,  possesalon  <tf  the 
land,  and  holding  It.  In  otd«:  to  make  his  se- 
curity avalhible  In  payment  of  his  debt  To 
that  end.  In  the  absence  ot  any  agreement  to 
the  contrary,  he  may  take  possesalcm  wboi 
he  pleasea,  when  he  can  do  so  peaceably, 
and  may  bring  his  action  ot  ^ectment  when 
be  wUl,  without  prevloua  notice  or  demand, 
and  recover  the  land,  with  all  tiie  crops 
thereon.  2  Swift  Dig.  (X*t  Ed.)  p.  166.  He 
has  title  and  ownership  enough  to  make  hia 
security  kvallable,  but  for  anbstantiaUy  all 
otber  purposes  he  Is  not  regarded  aa  owner; 
but  the  mortgagOT  la  so  regarded.— alw^s 
subject  et  course,  to  tiie  mortgage.  It  la 
npon  this  tact  (that  by  our  law  the  mortga- 
gee la  owner  of  the  land  for  certain  purposes) 
tbat  the  plaintiff  In  the  present  case  bases 
her  right  to  the  severed  fixture.  She  says 
that  It  was  bers  wblle  It  was  attached  to  tiie 
land  and  tbat  she  did  not  lose  hec  title  to 
it  by  severance.  Now,  it  la  true,  with  regard 
to  fixtures,  which  tiie  owner  In  fee  alone  has 
tiie  right  to  sever,  that  tbi^  bdoug  to  him 
when  severed.  The  sevwance,  although  It 
changes  the  legal  character  of  tiie  thing  from 
realty  to  personal^,  doea  not  change  the 
ownership.  The  ownership  of  severed  fix- 
tures Is  one  of  the  incidents  of  such  an  own- 
ovhlp  of  realty,  and.  In  case  of  a  wrongful 
severance  and  removal,  such  owner  can  fol- 
low the  flxtDTe  and  reclaim  It  or  recover 
dam^;es  for  Its  loss,  by  the  ordinary  rem- 
edies given  by  law  to  the  owner  of  personal 
property.  Riley  t.  Power  Co..  11  Cush.  11; 
Moody  V.  Whitney,  84  Meu  668;  Johnson  v. 
Elwood,  68  N.  T.  481. 

The  question,  then,  Is  whether  this  Inci- 
dent attaches,  under  our  law,  to  the  estate 
of  the  mor^flgee  out  ot  possession.  Is  he 
the  owner  of  a  severed  chattel,  as  against 
tbe  mortgagee  in  possession?  Upon  such  a 
question  it  Is  quite  conceivable  that  differ- 
ent courte  would  take,  and  In  fact  they  have 
taken,  opposite  views.  In  most  perhaps  In 
all,  of  the  other  New  England  states,  and  In 
some' others,  the  courts  have  h^d  In  effect 
that  the  mortgagee  out  of  possession  Is  own- 
er  of  the  severed  chattel,  and  may  reclaim 
It  or  recover  for  Ite  loss,  from  a  purchaser^ 
from  the  mor^gor  tn  possession,  when  the 
purchase  was  made  under  circumstances  like 
those  in  the  case  at  bar.  Mosher  v.  Yehue^ 
77  He.  169;  lAugdon  v.  Paul,  22  Vt.  206;  San- 
ders T.  Beed,  12  N.  H.  868;  Waterman  v. 
Hatteson.  4  R.  I.  644;  Bank  v.  Mason,  147 
Maes.  600,  18  N.  E.  408^  1  L.  R.  A.  860.  In 
New  Jersey  It  has  been  held  tiiat  such  mort- 
gagee could  not  maintain  replevin  for  a 
fixture  (a  steam  engine)  severed  and  re- 
moved from  the  premises  by  the  mortgagw 
or  his  assigns.  Klreher  v.  Bchalk,  SO  N.  X 
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Law,  836.  In  onr  own  state,  Id  Cooper  v, 
Darls,  15  Oonn.  566,  It  was  In  effect  decided 
that  tbe  mortgagee  out  of  possession  could 
not  maintain  an  action  of  trover  for  a  fixture 
severed  and  sold  by  the  mortgagor  In  poa- 
sesslon.  In  tliat  case  the  fixtures  were  sev- 
ered and  sold  after  a  decree  of  foreclosure 
and  a  judgment  and  execution  In  ejectment 
had  been  obtained  by  the  mortgagee,  bnt  be- 
fore the  day  -fixed  for  redemption;  and  in 
the  opinion  it  Is  hinted  that  tbey  were  sev- 
ered and  sold  with  the  design,  on  the  part  of 
the  mortgagors,  of  Impairing  the  security. 
That  case  In  ctfect  holds  that  the  Incident 
of  ownership  of  severed  fixtures,  under  cir- 
cumstances similar  to  those  existing  fn  the 
case  at  bar,  la  one  that  attaches  to  the  estate 
of  th&  mortgagor  In  possession  before  fore- 
closure, and  not  to  the  estate  of  the  mort- 
gagee. The  case  was  ably  argued  by  em- 
inent counsel.  It  was  carefully  considered, 
and  was  decided  (all  the  Judges  concurring) 
upon  the  single  point  that  the  mortgagee 
was  not  the  owner  of  tbe  severed  fixture,  as 
against  a  purchaser  from  the  mortgagor  In 
possession.  This  decision  was  made  In  1843, 
and  it  has  never  been  overruled,  nor  has  Its 
validity  been  successfully  called  In  question, 
since.  Indeed,  tbe  principle  applied  in  Coop- 
er V.  Davis  was  In  effect  applied  by  this 
court  In  1877  In  the  case  of  Whiting  v.  Glty 
of  New  Haven,  46  Oonn.  308,  where  It  was 
held  that  the  mortgagor  In  possession,  rather 
than  the  mortgagee,  was  entitled  to  the  com- 
pensatlon  provided  for  part  of  the  mortgaged 
property  taken  under  the  right  of  eminent 
domain,  although  In  some  other  jurisdictions 
the  decisions  are  the  other  way.  KeUer  v. 
Bading,  169  111.  162,  48  N.  E.  436;  Sherwood 
V.  aty  of  Lafayette,  100  Ind.  411,  10  N.  E.  89. 
While  that  case  stands,  it  Is  decisive  of  the 
present  case  In  favor  of  the  defendant;-  for 
if,  under  the  circumstances,  the  mortgagee 
cannot,  for  want  of  title,  recover  from  tbe 
purchaser  the  value  of  the  fixture,  as  dam- 
ages, neither  can  he  maintain  an  action  of 
replevin  against  such  purchaser,  because  un> 
der  that  decision  such  mortgagee,  as  against 
such  purchaser,  has  neither  property  In  the 
flxtLre,  nor  a  right  to  Its  Immediate  posses- 
sion, nor  is  It  wrongfully  detained  from  him. 
Tbe  plaintiff  claims  in  effect  that  Cooper  v. 
Davis  should  be  overruled  because,  In  sub- 
stance, the  doctrine  of  that  case  Is  (1)  In- 
consistent with  the  view  held  In  this  state, 
that  a  mortgage  In  fee  conveys  an  estate  In 
fee;  and  (2)  It  operates  harshly  and  even 
unjustly  against  the  mortgagee.  As  to  the 
claimed  Inconsistency,  that  Is  perhaps  true; 
but  it  Is  at  most  a  technical  rather  than  a 
real  one,  and  our  law  relating  to  mortgages 
Is  full  of  such  Inconsistencies.  The  doctrine 
that  severed  and  removed  fixtures  belong  to 
tbe  mortgagor,  rather  than  to  the  mortgagee, 
is  no  more  Inconsistent  with  our  theory  of 
the  estates  of  each,  than  Is  our  doctrine  that 
dower  and  most  of  the  other  Incidents  of  le- 
gal estates  attach  to  tbe  estate  of  the  mort- 


gagor, and  not  to  that  of  tbe  mortgagee. 
With  regard  to  the  other  claim  of  the  plain- 
tiff, it  may  be  true  that  the  role  adopted  in 
Cooper  V.  Davis  operates  barshly  at  times 
against  the  mortgagee;  bat  the  qnestlon  Is 
whether  the  opposite  rule  would  not  operate 
BtlU  more  harshly  and  unjustly  as  against 
the  mortgagor  In  possession  and  purchasera 
from  him.  The  real  Interest  of  the  mort- 
gagee In  the  land  Is  measured  by  the  amount 
of  bis  debt,  and  not  by  his  deed.  If  the  sev- 
erance of  a  fixture  does  not  in  fact  diminish 
his  security,— if  after  it  iM  severed,  as  before, 
tiis  security  Is  ample,^there  exists  no  good 
reason  why  he  should  be  held  to  be  the 
owner  of  the  severed  fixture.  He  can  pre- 
vent by  Injunction  waste  that  would  really 
diminish  bis  security.  He  can  take  posses- 
sion of  the  land  at  once,  or  obtain  It  by  the 
aid  of  a  court  of  law,  and  can  bold  It  tlU 
bis  debt  is  paid.  In  addition  to  this,  he  is 
protected  by  a  criminal  statute  against  waste 
done  with  intent  to  defraud  him,  or  with 
Intent  to  lessen  the  value  of  the  property. 
Gen.  St  I  1445.  The  evils  and  Inconven- 
iences which  the  plaintiff  claims  inevitably 
follow  from  tbe  adoption  of  the  role  applied 
In  Cooper  v.  Davis  have  not  been  serious- 
ly felt  In  this  state  in  tbe  past,  nor  do  we 
think  tbey  will  be  in  the  future.  On  the 
other  hand,  tbe  adoption  of  the  opposite  rule 
would  work  serious  Inconvenience  and  an- 
noyance to  mortgagors  In  possession,  and 
those  dealing  with  them.  It  would  In  effect 
make  the  mortgagor  in  possession  liable  to 
an  action  at  law  for  waste,  while  under  our 
law  heretofore  he  has  not  t>een  regarded  as 
liable  at  law  for  waste.  Swift,  IMg.  (1st  Ed.) 
p.  166.  And  It  wonld  limit  very  materially 
tbe  power,  hitherto  exerdsed  by  mortgagors 
In  possession,  of  dealing  wltb  the  land  as 
their  own.  In  r^erence  to  removal  of  fix- 
tures and  the  commission  of  acts  of  technical 
waste.  This  view  of  tbe  matter  Is  very  weU 
expressed  in  the  opinion  In  tbe  New  Jersey 
case  of  Klrcher  v.  Scbalk,  supra,  as  follows: 
"Mortgagors  in  possession  of  estates  subject 
to  mortgages  past  due  are  constantly,  for 
purposes  of  repair  or  profit,  detaching  and 
removing  buildings,  fixtures,  fences,  trees, 
and  other  similar  articles,  without  intendhjg 
to  Impair,  or  In  fact  impairing,  the  substan- 
tial rights  of  the  mortgagees.  If  for  every 
such  removal  tbe  occupants,  and  those  into 
whose  possession  the  detached  articles  come, 
are  liable  In  trover  or  replevin,  at  the  in- 
stance of  parties  whose  real  rights  have 
not  been  infringed,  the  privileges  of  land- 
owners are  less  than  they' are  generally  es- 
teemed, and  less  than  they  need  be  for  pnr^ 
poses  of  justice." 

On  the  whole,  we  are  of  the  opinion  that 
the  rule  adopted  in  Oraper  v.  Davis  is,  In 
view  of  onr  doctrine  as  to  mortgages,  found- 
ed in  good  sense  and  upon  solid  jeasons,  and 
should  be  applied  in  cases  like  the  one  at 
bar.  It  may  be  that  the  mortgagee  could 
recover  damages  tor  tbe  InteDtlonal  removal 
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of  fixtures,  whereby  tbe  value  of  the  security 
ts  impaired  to  his  detriment;  but  that  quea- 
tloD  is  not  before  as  here,  aod  Is  not  decided. 
There  is  oo  error  in  the  Judgment  comidaiii* 
ed  «L  ^nie  other  Judges  concarted. 


(71  Conn.  EU) 

FOBTBR  et  al.  T.  OBIBNT  INS.  CO. 

fSnprcme  Ooort  of  Brrora  of  OonnectlcDt.  Jan. 
4,  1900.) 

FINDINGS  or  rACT—APPBAXf-PARTIBS-^UDO- 
HBNT  —  VACATION  —  GOLIiATBRAL  ATTACKr- 
INSURANCE  —  B8T0PFBL  ~  OWNaBSHIP  OV 

PROPBRTY. 

1.  An  order  of  a  trial  court  refusing  to  cor' 
reel  Its  findinga  will  not  be  reviewed  on  appeal, 
where  the  record  contains  only  a  part  of  the 
evidence  toachiog  the  facta  foond,  and  the  evi- 
dence is  caDflictiog. 

2.  The  fact  that  one  of  the  plaintiffs  la  im- 
properly Joined  as  a  party  to  an  action  Is  no 
gronnd  for  a  new  trial,  where  there  Is  no  judg- 
ment in  favor  of  each  improper  party,  and  the 
record  does  not  disclose  that  def^^ant  was 
harmed  by  the  miajolnder. 

&  Where  nonrendent  plaintUh  recovered  jndg- 
ment  for  foreclosore  of  a  lien,  under  which  they 
acquired  absolute  title  to  tiie  property?  and  at 
a  Bobaequent  term  of  the  court  plaiDtifTs  at 
tomey,  without  their  knowledge  or  consent,  filed 
a  motion  to  vacate  it,  which  was  sustained, 
without  giving  plaintiffs  an  opportonity  to  b« 
heard  thereon,  such  vacation  was  void. 

4.  Where  a  court  of  general  jurisdlctioa  sets 
aside  a  judgmeut  rendered  by  It  In  favor  of  non- 
resident parties,  without  bucd  parties  having  no* 
tice  of  or  hearing  on  the  motion  to  set  siUe,  the 
plaintiffs  In  a  collateral  proceeding  may  show 
'  that  the  order  of  vacation  was  made  on  applica- 
tion of  plaintiff's  attorney  after  the  term  at 
wbkh  the  judgment  was  rendered,  and  wttbont 
their  knowledge,  consent,  or  antborlty,  and  was 
therefore  void. 

5.  Where  a  firm  procured  Insurance  on  build- 
ings and  machinery  sitoated  on  land  belonging 
to  them,  they  were  not  estopped  to  deny  that 
the  policy  was  not  forfeited,  on  the  groood  that 
diey  did  not  own  the  property,  because  a  mem- 
ber of  the  firm,  who  was  receiver  of  a  corpora- 
tkm  in  which  the  firm  owned  a  majority  of  the 
stock,  inventoried  nich  buildings  and  machinery 
aa  imiperty  of  aald  cotiMration,  and  the  same 
were  ordered  sold  by  toe  court,  but  the  deeds 
were  never  delivered,  though  the  receiver  and  the 
Ann  had  prepared  deeds,  and  had  ordered  tfaem 
delivered. 

Appeal  from  snperlor  court,  New  Havoi 
county;  Alberto  T.  Roraback,  Judge. 

Action  by  Thomas  W.  Porter  and  others,  la 
whose  place  the  Mattatuck  Manofactuiing 
Company  was  substituted,  against  the  Orient 
Insurance  Company.  On  appeal  to  the  su- 
perior court  from  a  Judgment  for  plaintiff. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant appeals.  Afllrmed. 

The  original  plalntlfh  were  Porter  Bros,  ft 
Go.,  partners  transacting  busbiesB  In  the  city 
of  New  York,  and  the  Waterbnry  Savings 
Bank,  a  corporation  located  in  Waterbnry, 
WUUe  the  actltni  was  pending  in  the  district 
conrt  the  Hattatnd^  Manufacturing  Company, 
a  cwporatlon  located  in  Waterbnry,  was,  by 
Older  ot  tlie  conr^  with  the  consent  of  the 
parties,  substituted  as  plaintiff  In  place  of 


Porter  Broa.  ft  Go.  After  this  the  substi- 
tuted  plaintiff  filed  In  the  district  court  an 
amended  complaint  In  which  it  adopted  all  the 
allegations  of  the  original  complaint,  and  fur- 
ther alleged  that  it  was  the  bona  fide  ownw. 
by  assignment  from  Porter  Bros,  ft  Co.,  of  all 
Qietr  rights  under  the  policy  sned  upon.  In 
the  superior  court  the  case  was  tried  sob- 
stanflally  upon  the  pleadings  filed  in  the  dis- 
trict court,  and  among  these  was  a  demurrer 
to  the  complaint  for  misjoinder  of  parties 
plaintiff  on  the  ground  that  they  bad  no  Joint 
or  common  Interest  In  the  subject-matter  (tf 
the  suit,  or  in  the  Judgment  sought  to  b6_pb- 
talned.  The  snperlor  conrt  overmled  this'de* 
mnrrer  pro  forma.  The  finding  and  mem- 
orandum of  decWon,  which  Is  made  by  refev* 
ence  a  part  of  the  finding,  states  In  snbstance 
the  following  facts: 

PortOT  Bros,  ft  Oo.  were  the  owners  of  the 
majority  of  the  stock  of  a  corporation  located 
In  Waterbury,  known  as  Barnard,  Son  ft  Go. 
The  firm  controlled  the  conduct  of  the  affairs 
of  the  corporation,  and  acted  as  Its  sdllng 
agent,  and  Its  officers  and  directors  wwe  ^ 
ther  members  ot  the  firm,  or  wwe  persons 
who  were  In  effect  appointed  by  the  firm. 
For  many  years  prior  to  May,  1896,  said  cor- 
poration was  the  owner  of  record  and  in  fact 
of  certain  land  In  Waterbury,  with  a  factory 
and  other  buildings  thereon,  and  of  the  ma- 
chinery and  tools  therein.  Upon  this  real 
estate  the  Waterbury  Savings  Bank  toe  many 
years  has  held  a  mortgage  to  secure  the  som 
of  912,000.  In  May,  ISeS,  ssld  firm  obtained 
a  Judgment  against  said  cwporatlon  for  up- 
ward of  $20,000,  and  at  once  placed  the  same 
as  a  Judgment  lien  upon  said  land  and  build- 
ings, and  upon  tbe  fixed  machinery  in  said 
buildings.  This  Hen  was  foreclosed  by  the 
firm,  and  on  tbe  12tb  day  of  July,  1885,  the 
property  covered  by  It  became  tbe  absolute 
pnqperty  ot  the  firm,  by  failure  of  the  corpora- 
tion to  redeem,  and  a  certificate  of  title  as 
required  by  law  In  such  cases  was  filed.  Aft- 
er this,  on  tbe  l«tb  day  ot  December,  IfiSff, 
the  firm  procured  tbe  policy  sued  upon  to  be 
Issued  to  them  npon  tbe  property  thna  me- 
quired.  This  p(Ai<7  was  procnred  by  tbe  Una 
In  their  own  name,  at  tbeir  own  expense,  tat 
their  own  ben^t,  and  as  additional  security 
to  the  mortgagee.  The  property  was  deecrlbed 
In  the  policy  as  follows:  "Porter  Bros,  ft  Oo. 
On  their  frame,  main  factory  building,  with 
all  additions,  also  all  outbuildings,  on  premlsea 
occupied  by  the  assured  chiefly  for  tbe  manu- 
facture of  shears  and  other  metallic  goods, 
situate  about  two  miles  easterly  Center 
Square  in  Waterbury,  Conn.,  and  on  elevatcnra, 
piping,  plumbing,  beating  and  lighting  appara- 
tus, engines,  boilers,  pumips,  and  all  connections 
and  appurtenances  thereto,  flre-protectlon  apptl- 
ancea,  machinery,  shafting,  belting,  pulleya, 
toota,  implanents,  dlea.  tnmltnre,  and  flztnres 
of  aO  Unds,  counters,  shelving,  sata^  electro- 
types, woodcuts,  and  machinery  supplies,  and 
stock  and  merchandise  of  every  descr^pthm, 
manufactured,  unmanufactured,  and  in  pro- 
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cess  of  manufacture,  their  own,  or  held  1^ 
them  in  trus^,  or  sold  and  not  deUrered,  In- 
cluding boxes,  labels,  cards,  and  advertising 
and  other  materials  and  supplies  for  their  busi- 
ness, while  contained  therein  and  thereto." 
The  court  finds  that  this  "omnibus  clause 
*  *  *  relating  to  the  property  insured,  and 
the  evidence  In  the  case,  will  not  warrant  the 
finding  that  Porter  Bros.  &  Oo.  attempted  to, 
or  did  In  fact,  Insure  personal  property  be- 
longing to  Barnard,  Son  &  Co.,  or  any  other 
except  their  own,"  and  the  policy  did  not 
cover,  and  was  not  Intended  by  the .  Insured 
to  cover,  any  personal  property  save  their 
own.  The  property  Insured  was  destroyed  by 
fire  on  the  18th  day  of  October,  1896,  while 
the  policy  was  In  full  force,  and  proofs  of  loss 
were  du^  filed,  but  no  claim  was  made  there- 
in for  loss  except  upon  buildings  and  fixed 
machinery.  In  March,  1896,  Porter  Bros.  4 
Co.,  by  their  attorney,  D.  F.  Webster,  applied 
for  the  appointment  of  a  receiver  of  Barnard, 
Sod  &  Co.;  and  Robinson,  a  methber  of  said 
Ann,  and  also  treasurer  of  said  corporation, 
was  appointed  such  receiver.  Thereafter,  In 
May,  1896,  said  receiver  filed  an  Inventory 
In  said  cause,  in  which  was  Included  the  prop- 
erty acquired  by  Porter  Bros.  &  Co.  by  said 
foreclosure,  and  ^o  personal  property  of  said 
corporation.  This  inventory  was  prepared  by 
the  attorney,  and  sent  to  the  receiver  In  New 
York  for  signature,  and  his  attention  was  not 
drawn  particularly  to  this  matter,  and  he 
signed  and  made  oath  to  It  without  Intending 
in  any  way  to  make  claim  to  the  property  of 
the  firm.  No  other  member  of  the  firm  knew 
anything  about  the  Inventory.  On  October 
10,  1896,  said  receiver  procured  an  order  of 
court  to  sell  the  real  estate  described  In  the 
Inventory.  On  the  19th  day  of  that  same 
month  two  deeds  of  said  real  estate,  purport- 
log  to  convey  the  Interest  of  said  firm  and  of 
said  receiver  therein  to  one  Judd,  trustee, 
were  d^lvered  to  Webster,  the  attorney  afore- 
said, In  New  York  City,  with  Instructions  to 
lellver  them  to  Judd  on  payment  of  the  pur^ 
^hase  price.  Before  this  could  be  done  the 
Qre  occurred,  and  said  deeds  were  never  de- 
livered. Within  a  few  days  after  this,  Web- 
ster died.  He  was  the  attorney  who  bad  acted 
for  the  firm  in  the  foreclosure  proceedings, 
and  In  procuring  the  judgment  Hen  aforesaid, 
and  for  a  long  time  prior  to  his  death  he  bad 
been  assistant  clerk  of  the  district  court  of 
Waterbury.  Soon  after  his  death  It  was  found 
that  Webster  on  or  about  December  2,  1895, 
had  filed  In  said  court  the  following  paper, 
upon  which  such  action  was  had  by  the  court 
as  api>ears  below: 

"Porter  Bros.  &  Co.  v.  Barnard,  Son  &  Co. 
Motion  to  Open  Judgment  District  Court  of 
Waterbury,  September  Term,  1895.  The 
plalntlflls  In  the  above-entitled  action  pray 
that  the  judgment  of  foreclosure  rendered  In 
said  action  by  said  court  by  default  on  the 
10th  day  of  June,  1895,  at  the  January  term, 
1895,  be  opened  and  set  aside,  and  the  case 
restored  to  the  docket  of  this  court.  Dated 


at  Waterbury  this  Ist  day  of  December,  1890. 
The  Plaintiffs,  by  D.  F.  Webster,  Their  At- 
torney." 
Indorsements: 

"Motion  to  open  judgment  filed  December 
2,  1895.   liinford  F.  Root,  Qerk. 

"Motion  granted,  the  former  judgment  be- 
ing opened  and  set  aside,  and  the  case  is  or- 
dered restored  to  the  docket  Bradatreet 
Judge."  ■ 

On  what  day  such  action  was  had  does 
not  appear  of  record.  The  only  entry  as  to 
this  point  reads  as  follows:  "Judgment  open- 
ed by  order  jof  court  December,  1895."  Nei- 
ther Porter  Bros.  A  Co.  nor  the  Water- 
bury Savings  Bank  had  any  knowledge  of 
this  action  of  Webster  or  of  the  court  until 
after  Webster's  death,  nor  any  knowledge 
that  Webster  had  Intended  to  take  any  such 
action.  In  December,  1896,  said  court,  at 
the  instance  of  the  Waterbury  Savings  Bank, 
rescinded  and  set  aside  its  former  order  re- 
opening the  judgment  In  foreclosure,  and 
erased  the  case  from  the  docket.  In  October, 
1896,  after  the  fire,  the  Mattatuck  Manufac- 
turing Company  was  organized;  and  In  Jan- 
uary, 1897,  Porter  Bros.  &  Co.  and  the  re- 
ceiver of  Barnard,  Son  &  CO.  conveyed  by 
deed  to  the  newly-formed  corporation  sach 
Interest  as  the  grantors  had,  respectively.  In 
the  foreclosed  real  estate,  and  at  the  same 
time  said  firm  assigned  to  the  new  corpora- 
tion all  -the  firm's  rights  under  the  policy  of 
Insurance  in  question.  After  this  the  said 
Mattatuck  Company,  In  consideration  of  for- 
t>earance  by  the  Waterbury  Savings  Bank, 
assumed  said  mortgage  debt;  and  it  also 
built  upon  the  land  mortgaged  a  modem  fac- 
tory building,  equal  In  value  to  the  one  de- 
stroyed by  the  fire. 

Upon  these  facts  the  defendant  claimed. 
In  substance,  as  follows:  (1)  That  the  de- 
murrer for  misjoinder  should  have  been  Bua> 
talned;  (2)  that  the  defendant  should  be  sub- 
rogated to  the  rights  of  the  bank  under  the 
mortgage;  (3)  that  the  policy  was  void  be- 
cause the  Interest  of  the  insured  was  not 
truly  stated  therein,  and  because  a  change 
In  the  title  and  Interest  of  the  Insured  bad 
taken  place  after  Its  issue;  (4)  that  Porter 
Bros.  &  Co.  are  estopped  from  denyiug  that 
such  change  took  place;  <5)  and  that  the 
Mattatuck  Company  took  nothing  under  the 
policy  by  Its  assignment,  because  the  policy 
was  void  in  the  bands  of  Its  assignors.  The 
court  rendered  Judgment  for  the  plaintiffs 
other  than  the  Waterbury  Savings  Bank. 
The  defendant  filed  a  motion  to  correct  the 
finding  In  certain  respects,  which  the  court 
denied.  Cpon  this  part  of  the  case  certain 
evidence  la  certified  up,  which  the  court  cer- 
tifies Is  "only  a  part  of  the  evidence  given 
upon  said  trial  touching  the  several  &cts  to 
which  this  evidence  Is  applicable."  The  rea- 
sons of  appeal  relate  to  the  alleged  errors  of 
the  court  In  overruling  these  claims  of  the 
defendant,  and  In  refnalnc  to  oomct  ttw 
finding  as  reqoested. 


Digitized  by 


Google 


CeuL) 


POBTEB  V.  OBIENT  IKa  GO. 


9 


WUlUun  Waldo  Hyde  and  Arthur  L.  Shlp- 
ouui,  for  appellant  Henry  Stoddard  and 
LvdeD  F.  Burpee,  for  appeUees. 

TORRANCE,  J.  (after  stating  the  facta). 
The  reasons  of  appeal  based  upon  the  al- 
leged errors  of  the  court  In  refusing  to  cor- 
rect the  finding  may  be  laid  out  of  the  case, 
for  not  only  are  the  facts  objected  to  which 
the  court  has  found,  and  those  which  H  re- 
fused to  find,— disputed  facts,  about  whldi 
there  was  conflicting  erldence,— but  the  record 
clearly  shows  that  only  a  part  of  the  erl- 
dence touching  these  several  facts  is  before 
this  court.  Under  such  circumstances  this 
court  will  not  KTlew  the  action  of  the  trial 
court  in  refusing  to  correct  the  record,  and 
the  finding  as  made  must  stand.  Associa- 
tion V.  Goldreyer,  71  Conn.  96,  98,  41  Atl. 
669;  aock  Co.  V.  Irion,  71  Conn.  264,  41  Atl. 
827. 

The  remaining  reasons  of  appeal  are  In  the 
defendant's  brief  divided  Into  three  classes, 
which  relate  <1)  to  the  ruling  upon  the  de- 
murrer; (2)  to  the  ruling  in  respect  to  the 
effect  of  the  action  of  the  district  court  in 
December,  1896;  (3)  to  the  rulings  upon  the 
claim  that  the  plaintiffs  were  estopped  to 
deny  violations  of  the  conditions  of  the  pol- 
icy of  Insurance.  These  It  will  be  convenient 
to  consider  In  the  order  stated. 

The  complaint  was  brought  in  the  name  of 
the  Insured  and  the  mortgagee.  The  policy 
contained  a  ^vision  to  the  effect  that  the 
loss,  if  any,  should  be  payable  to  the  mort- 
gagee "as  Interest  may  appear,"  and,  fur- 
ther, that  the  interest  of  the  mortgagee 
should  not  He  Invalidated  by  any  act  or  neg- 
lect of  the  mortgagor  or  owner,  nor  by  cer- 
tain other  enumerated  acts  or  events,  pro- 
vided the  mortgagee  did  certain  things.  Un- 
der this  clause  the  defendant  claimed  that 
the  savings  l>ank  was  not  properly  joined  as 
plaintilE,  and  demurred  to  the  complaint  on 
that  ground.  The  court  held  otherwise. 
Whether  this  ruling  was  right  or  wrong  we 
have  no  occasion  to  consider  or  to  decide  in 
this  case;  for  no  judgment  was  rendered  in 
f&vor  of  the  savings  bantc,  and  the  record 
does  not  disclose  that  the  defendant  was 
harmed  by  the  ruling.  Under  such  circum- 
stances, even  If  the  ruling  was  wrong,  a 
new  trial  will  not  be  granted.  Carroll  v. 
Weaver.  66  Conn.  76,  M.  81  AU.  469. 

The  defendant  contends  that  the  judgment 
«f  foreclosure,  which  became  absolute  in 
July.  189S,  was  reopened  in  December,  1896, 
and  that  the  effect  of  this  was  to  place  the 
own«nBhip  of  the  foreclosed  property  just  as 
It  was  prior  to  the  judgment  of  foreclosure; 
and  if  the  order  in  question  was  a  valid  one 
as  against  the  plaintiffs,  or,  what  Is  snbstan- 
tlally  the  same  thing,  If  Its  invalidity  cannot 
be  shown  In  this  proceeding,  the  claimed  ef- 
fect would  undoubtedly  follow.  The  policy 
took  effect  on  the  15th  day  of  December, 
and  the  order  In  question  was  made  in 
tha  same  month,  but  the  precise  day  on 


which  it  was  made  does  not  appear.  Tlw 
claim  of  the  defendant  on  this  point  is  this: 
If  the  order  was  made  prior  to  December 
13th,  then  the  interest  of  the  Insured  In  the 
property  insured  was  not  truly  stated  In  tiie 
policy,  and  the  policy  is  for  that  reason  void; 
and,  If  the  order  was  made  after  December 
15th,  then  a  change  of  interest  after  the  Is- 
sue of  the  policy  took  place,  which  avoided 
the  policy.  Under  the  provisions  of  the  pol- 
icy sued  upon,  these  claims  of  the  defendant 
are  entitled  to  serious  consideration, '  pro- 
vided the  order  reopening  the  judgment  of 
foreclosure  was  a  valid  order;  and  whether 
it  was  so  is  one  of  the  Important  questions 
In  the  case.  It  clearly  appears  from  the  rec- 
ord that  the  jurisdiction  of  tb^  district  court 
over  the  parties  In  the  foreclosure  proceed- 
ing, and  over  the  subject-matter  of  that  prO' 
ceedlDg,  had  ended  long  before  December, 
1895.  Months  before,  at  a  prior  term  of  the 
court,  the  siibject-matter  of  that  proceeding 
had  been  disposed  of  by  a  final  judgment,  the 
ownership  of  the  property  had  been  changed, 
the  case  had  ended,  and  all  the  parties  to  It 
were  out  of  court  Under  these  circumstan- 
ces, unless  the  district  court  in  some  proper 
way  again  acquired  jurisdiction  over  the  par- 
ties and  the  cause,  its  order  reopening  the 
judgment  of  ft^eclosure  was  void;  and  this 
the  defendant  concedes,  but  he  contends  that' 
the  record  of  this  action  of  the  district  court 
Is  the  record  of  a  court  of  general  jurisdic- 
tion, and  that  In  this  action  the  plaintiffs 
cannot  show  by  evidence  outside  of  that  rec- 
ord that  the  court  had  no  jurisdiction  of  the 
parties,— In  short  that  the  rule  applied  In 
Colt  T.  Haven,  30  Conn.  190,  applies  here. 
The  court  below  has  fotmd,  upon  extrinsic 
evidence  which  was  not  objected  to,  and  the 
sufficiency  of  which  cannot  be  questioned 
here,  that  the  district  court  when  it  paa«e<l 
the  order  in  question,  had  no  jurisdiction 
over  Porter  Bros.  &  Co.,  whom  its  order  ma- 
terially affected;  that  In  truth  and  in  fact 
its  order,  as  to  them,  was  utterly  void.  The 
defendant  sets  up  that  order  In  this  case 
against  those  parties  in  bar  of  their  right  to 
recover  under  the  policy  sued  u(K>n.  If  the 
invalidity  of  the  order  cannot  be  shown,  It 
ia  or  may  be  a  bar  to  the  action.  One  of  the 
parties  affected  by  It  shows,  by  evidence  of- 
fered and  lecelved  without  objection,  that  it 
is  utterly  void.  Is  that  defense  available  to 
that  party  In  this  action?  We  think  it  Is. 
Porter  Bros.  &  Co.  are  now,  and  were  when 
the  order  was  made,  nonresidents  of  this 
state.  Assuming  now,  for  the  purposes  of 
the  argument  that  the  Informal,  incomplete, 
and  meager  record  in  question  Is  to  be  treat- 
ed as  the  complete  and  formal  record  of  a 
court  of  general  jurisdiction,  as  claimed  by 
the  defendant  the  question  Is  whether  a 
nonresident  over  whom  the  court  acquired 
no  jurisdiction  can  show  that  fact  to  im- 
peach It  In  a  collateral  proceeding.  In  Colt 
V.  Haven,  supra,  this  question  was,  we 
think,  answered  In  ttie  negative.  Two  «mi- 
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■tltuUonal  prOTlBlons  h&Te  been  brooxbt  to 
onr  attentlMk  u  affecting  the  point  now  on- 
der  consldentloDt  one  of  which  did  not  exiet 
when  Golt  t.  Haven  was  decided,  and  Uie 
.other  was  not  adverted  to  In  the  opinion  of 
the  court  In  that  caae.  The  latter  la  that 
with  reference  to  "doe  conrse  of  law,"  con- 
tained In  artlde  1  of  the  constltntlon  of  this 
state,  which  in  section  9  declares  that  la 
criminal  prosecutions  the  accused  shall  not 
be  deprlTed  of  life,  liberty,  or  property  but 
by  due  conrse  of  law.  and  In  section  12  that 
all  courts  shall  be  open,  and  every  pawm, 
for  any  injury  done  to  him  In  his  person, 
proper^,  or  reputation,  ehall  have  remedy  by 
due  course  of  law.  and  right  and  Justice  shall 
be  administered  without  sale,  denial,  or  de* 
lay.  See  Bostwlck  v.  Isbell.  41  Cionn.  306. 
307.  The  former  first  came  Into  effect  in 
1868,  as  part  of  the  fourteenth  amendment 
to  the  federal  constltutioD,  section  1  of  which 
forbids  a  state  to  deprive  any  person  of  life, 
liberty,  or  proper^  without  due  process  of 
law.  It  Is  now  contended  that  to  bold  the 
record  of  the  district  conrt  sufficient  to  show 
that  the  foreclosure  decree  passed  by  that 
court  in  June.  1886,'  was  vacated,  and  that 
the  absolute  title  acquired  under  It  by  Por^ 
ter  Bros.  &  Go.  was  thuB  devested,  would  be 
to  deprive  them  of  property  without  due 
course  or  process  of  law.  If  In  fact  they  had 
no  opportunity  to  be  heard  In  that  conrt  up- 
on the  question  of  reopening  the  Judgment  of 
foreclosure,  ^ey  are  no^  and  were  not 
when  the  vacating  order  was  passed,  ival- 
denta  of  this  state,  but  were  dtlsens  of  an- 
other state.  Whatever  may  be  the  law  with 
respect  to  those  amenable  to  our  laws  of 
judicial  procedure,  as  rejects  nransldents 
It  Is  settled  by  repeated  dedalons  of  tbe  su- 
preme court  of  the  United  States  that  by  vir- 
tue of  the  fourteenth  ammdment  they  can 
Impeach  In  collateral  proceedings  the  Judg- 
ments of  a  state  court  purporting  to  devest 
ihem  of  propoty.  by  showing  that  such 
judgments  were  rendered  without  due  notice 
to  them  and  without  personal  appearance  by 
them,  although  upon  the  face  of  the  record  it 
may  appear  that  such  notice  was  given,  or 
that  they  voluntarily  ai^eared. .  See  the  case 
of  Pennoyer  v.  Nef^  95  U.  S.  714,  24  L.  Bd. 
566.  and  the  numerous  cases  la  the  United 
States  Supreme  Court  Reports  to  the  same 
effect.  This  also  appears  to  be  the  view  of 
this  matter  taken  by  the  supreme  court  of 
Massachusetts  in  Needham  v.  Thayer,  147 
Mass.  536^  18  N.  JD.  429.  In  that  case  the 
court  said:  "The  recent  cases  In  the  supreme 
court  of  the  United  States  go  upon  the 
ground  that  a  judgment  In  personam  against 
a  person  who  is  not  a  resident  of  the  state, 
who  has  not  been  personally  served  with 
process,  and  has  not  appeared,  is  wholly 
void,  and  that  no  suit  can  be  miUntalned  on 
It  either  in  the  same  or  in  any  other  court 
*  '  *  *  Tbe  court  has  no  Jurisdiction,  and 
Its  Judgment  has  no  force,  either  in  the  state 
In  which  it  was  rendered,  or  In  any  other 


state.  This  being  so.  the  Judgment  cannot 
be  enforced  by  suit  upon  It.  and  the  non- 
resident endant  cannot  be  deprived  of  Us 
right  to  show  by  plea  and  proof,  If  such  ntt 
Is  brought  that  the  Judgment  is  void,  with- 
out an  abxldgmait  of  lUs  prlvUeges  and  Im- 
munities, to  protect  which  was  the  object  of 
the  fourteenth  amendment  To  compel  him 
to  resort  to  our  courts  by  a  writ  ot  error,  In 
which  he  must  flle  a  bond  If  he  would  obteln 
a  stay  of  execution,  is  to  impose  a  burden  up- 
on him,  and  thus  to  abridge  his  privileges 
and  Immunities.  It  has  been  held  In  many 
cases  that  a  domestle  Judgment  cannot  be 
Impeached  by  plea  and  proof  In  a  suit 
brought  upon  It.  because  the  proi>er  remedy 
Is  a  writ  of  error.  Haidriek  v.  Wbltt^ 
more,  106  Mass.  2S,  and  cases  dted.  But 
while  a  state  may  make  laws  binding  Its 
own  dtlaens.  requiring  them  to  reWKt  to  a 
writ  of  error,  it  cannot  so  bind  dtlsena.  of 
other  states."  In  tbe  Cfmcluslon  reached  In 
tiiat  case  we  concur,  and  from  this  it  fol- 
lows that  tbe  mder  In  question  here,  as 
against  Porter  Bros,  ft  Go.  and  tbosa  claim- 
ing under  them,  is  void  and  4^  no  effect 
That  being  so.  It  also  follows  that  tbe  allegar 
tloas  In  the  answer,  founded  upon  tlte  as- 
sumed validity  of  that  order,  as  to  untrue 
statements  of  title  and  Interest  In  the  polI<^, 
and  as  to  diange  In  title  ox  interest  after  the 
Issue  of  tbe  policy  and  before  tbe  loss,  are 
not  true,  and  that  the  plaintiffs  an  not  es 
topped  to  deny  these  allegations.  Tbe  de- 
fendant however,  further  contends  that  Oie 
plalntlffB  are  estoiqied  to  dray  the  allega- 
tions aforesaid  by  reason  of  what  the  receiv- 
er of  Barnard,  Son  &  Go.  did  wlUk  the  real  es- 
tate and  fixed  machinal  insured,  and  Vhat 
Portar  Bros,  ft  Go.  did  with  it  prior  to  or 
about  the  time  of  the  loss.  The  nceiver  waa 
a  member  of  the  firm  of  Fortw  Brosi  ft  Oo.. 
and  he  Inventoried  the  proper^  as  tbe  prop^ 
erty  of  Barnard,  Son  ft  Ca  He  afterwards 
obtained  an  order  to  sell  It  snd  agreed  to  sell 
it  to  Judd.  trustse.  Afterwards  he  and  Por- 
ter Bros,  ft  Go.  prepared  deeds  of  It  and  on 
the  v«y  day  of  the  fire  directed  their  attor- 
ney to  deliver  these  deeds  to  Judd  on  pig- 
ment of  the  i^ce.  But  these  acts,  and  oth- 
ers of  a  similar  nature  detailed  In  the  find- 
ing, did  not  dfect  any  change  of  title  or  In- 
terest in  tlie  property  insured,  and  cfmse- 
quently  th^  did  not  make  the  policy  void. 
Nor  do  any  or  all  of  these  acts  togethw  estop 
the  plaintUlto  ttom  denyb^  that  any  such 
change  took  ^ace.  It  Is  not  shown  that  the 
defendant  had  any  knowledge  ot  these  acts, 
nor  that  It  acted  upon  them,  nor  that  any 
loss  or  harm  resulted  to  It  from  them.  None 
of  the  elMn^ts  of  an  estoppel  appear  upon 
the  record.  Chase's  Appeal,  67  Conn.  236,  IS 
Atl.  90,  and  cases  dted  therein.  In  this  view 
of  the  matter,  the  question,  made  by  the  de- 
fendant u  to  whether  the  knowledge  ot  the 
re<^ver  as  to  bis  acts  was  the  knowledge  ot 
the  firm  of  which  he  was  a  member,  is  of  no 
consequence.    Even  if  tbe  firm  bad  such 
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knowledge,  tliat  would  not,  under  the  circum- 
stances, either  alon^  or  In  connection  witb 
the  other  facts  found,  create  an  estoppeL 

The  defendant  further  contends  (1)  that 
the  title  to  the  personal  property  covered  by 
the  policy  was  not  truly  stated  therein;  (2) 
that  a  change  of  such  title  took  place  after 
the  policy  issued,  and  before  the  loss  by  a 
■ale.  These  claims  are  not  supported  by  the 
record.  The  finding  Is  to  the  effect  that  no 
personal  property  was  covered  by  the  policy, 
save  that  owned  by  Porter  Bros.  &  Co.,  and 
that  no  sale  of  such  property  took  place  prior 
to  the  Are.  That  finding  is  conclusive,  upon 
the  record  as  it  stands,  against  the  defend- 
ant's contention. 

In  the  view  we  have  taken  of  this  case.  It 
Is  unnecessary  to  consider  any  of  the  other 
qnesUons  discussed  In  the  defendant's  brief. 
There  la  no  error.  The  other  Judges  eoncnr- 
red. 


(72  Conn,  tit) 

Srr.  BEGIS  LUHBBH  00.  v.  HOTCHEISS 
et  al. 

(Supreme  Court  of  Errors  of  Conuectlcat  Jan. 
2,  1900.) 

UiND  COHTRACTS-SPBOIFIO  PBRFORHANCB- 
Z^CHBS-HIflJOIHDBRr-'THAMSACTIONB  WltH 
DBCBDBMnv-KVIDaMCB  — OORPORAin  ACT»~ 

PROOF. 

1.  Under  0«n.  St  H  888,  1106.  providing 
that  parties  miajoined  may  be  dropped  oy  order 
of  court  at  any  stace  of  the  caoie,  as  the  In- 
terests of  justice  may  require,  and  that,  where 
a  cauae  atiaD  l>e  sustained  In  farar  of  or  against 
only  a  part  of  the  parties,  Jodgmmt  may  be  toi- 
dered  in  favor  of  or  against  such  parties  oiAj, 
it  is  error  to  drop  a  plaintiff  from  the  proceed- 
inn  against  liis  consent 

2.  In  a  suit  to  enforce  performance  of  a  land 
contract  with  a  testator,  testimony  of  the  de- 
Tisee  as  to  the  testators  statement  In  respect 
to  his  conveying  the  land  is  competent,  under 
Geo.  St.  I  1(^  making  dedarationa  of  a  deced- 
ent admisidble  in  actions  by  w  against  his  cei^ 
reaeotatlves. 

8.  In  0ie  absence  of  evidence  of  a  vote  of  the 
ffirectOTB  of  a  corporation  sivlng  authority  to  its 
agent,  or  that  lodi  vote  had  been  lost  a  queatlon 
whether  the  directors  had  not  authorized  witness 
to  manage  its  affairs  waa  property  excluded,  ^ce 
the  act  of  the  directors  of  the  corporation  could 
only  be  shown  by  their  recorded  vote. 

4.  A  deed  ezecated  on  the  same  day  a  land 
contract  waa  made,  and  apparently  Intended  as 
a  fnll  compliance  therewith,  did  not  include  the 
land  in  suit.  There  was  no  demand  for  a  con- 
veyance for  mch  land  for  over  10  years,  and  the 
delay  was  not  explained.  The  vendor  had  died, 
bia  estate  waa  settled,  and  no  claim  was  made 
against  it  within  the  time  limited.  Held,  tliat 
equity  would  not  enforce  performance  of  the 
contract  as  to  the  land  not  mdaded  In  the  deed. 

Appeal  from  superior  court,  Falrfldd  conn- 
tft  John  M.  Thayer  and  WUUam  T.  Blmer, 
Judges. 

Snlt  by  John  Hnid  and  the  St  B^ls  Lom- 
bcr  Company  -against  Ellsabetb  BL  Hotchklas 
and  others.  On  motion,  John  Hnrd  was  drop- 
ped as  plaintiff.  From  a  Judgment  for  defmd- 
ants,  plaintiff  appeals.  AfBrmed. 

The  complaint  in  this  case  claimed  the  spe- 
clfk  performance  of  a  written  contract  for  the 


convince  of  land,  or  damages.  As  amended, 
it  was  88  foUows: 

"(1)  On  the  6th  day  of  September,  1886, 
John  Hurd  and  Charles  B.  Hotchklas.  then 
In  full  life,  »ecuted  a  certain  agreement  upon 
the  consideration  aroearlng  therein,  of  wUdi 
Exhibit  A,  hereto  annexed.  Is  a  copy. 

"(2)  On  said  day  the  said  GOurles  B.  Hoteb- 
kiss  owned  In  fee  an  undivided  one-half  of  a 
targe  tract  of  land  In  said  Franklin  county, 
embracing  within  its  limits  the  following  de- 
scribed premises: 

"(8)  Said  corporatlOD  was  duly  formed  at 
contemplated  by  said  agreement,  and  consists 
of  the  said  St  Regis  River  Lumber  Company, 
one  of  the  plaintiffs  herein,  and  the  said  John 
Hurd;  and  said  corporation  duly  performed 
on  their  part  all  of  the  undertakings  avpear> 
Ing  In  said  agreement 

"(4)  Said  Charles  B.  Hotchklss,  hi  his  life- 
time, performed  all  of  his  part  of  said  cove- 
nants in  said  agreement,  except  the  convey* 
auce  of  his  Interests  in  the  tract  of  land  above 
described. 

**(&)  The  plaintiffs  have  duly  demanded  of 
Elizabeth  B.  HotcUdsa^  by  John  Hurd.  on  or 
about  July  1,  1887,  a  conveyance  of  sski  lands 
to  said  corporation,  In  accordsnce  With  the 
terms  of  said  agreemoit 

"(6)  The  said  Gbarlss  B.  Hotchklss  died 
October  10.  1886. 

*^7)  Said  Elizabeth  E.  Hotchklss  Is  the  wid- 
ow of  said  CHiarles  B.  Hotchklss,  and  by  the 
terms  of  the  will  duly  executed  by  him  and 
admitted  to  probate,  obtelned  title  to  all  of 
the  property  and  effects  of  said  Charles  B. 
HotchkiN^  indoding  said  piece  of  land  de- 
scribed aboTsi,  and  stm  retains  the  title  to  the 
same. 

"(S)  lliere  was  a  limitation  for  the  presen- 
tation of  claims  on  the  estate  of  said  Hotch- 
klss, which  was  six  montiis  from  October  28, 
188^  and  a  further  time  of  two  months  from 
July  25.  1887. 

"(9)  Said  claim  was  not  presented  to  said 
estate  during  said  time." 

Exhibit  A:  "We.  the  undersigned,  in  order 
more  advantageous^  to  carry  on  the  bnatness 
of  maunfacturiug  lumber  In  whidi  the  firm 
of  John  Hurd  and  Charles  B.  Hotchklss  are 
now,  and  have  been  for  some  time  past,  en- 
gaged, hereby  agree  to  form  a  corporation 
under  the  manufSctnring  act  of  the  state  of 
New  York,  to  be  known  as  the  St  Regis 
River  Lumber  Company.  That,  when  said 
company  shall  have  been  duly  organized,  we 
will  convey  to  It'  all  the  lands  and  premises 
now  owned  by  us  In  Franklin  county,  N.  T., 
the  said  property  to  be  owned,  possessed,  and 
used  by  the  said  company  for  the  purposes  of 
said  lumbering  business.  The  said  John  Hnrd 
and  Charles  B.  Hotcbtclsa  hereby  also  agree 
to  convey  to  said  ciMnpany  all  the  personal 
property  of  every  kind  and  nature  and  all  as- 
sets now  owned  and  used  by  them  In  the  said 
lumbering  business  for  the  same  purpose. 
The  said  ctonpany  thus  A>rmed  shall  own  and 
possess  aU  the  said  propwty  of  ttw  parties 
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hereto  and  hereby  Intended  to  be  conveyed, 
and  upon  receiving  the  same  shall  assume  and 
pay  all  the  obllgatloDs  of  the  firm  of  Hurd  & 
Hotchkiss,  now  existing  as  co-partners,  and 
the  business  of  the  said  firm  shall  thereafter 
cease,  and  the  said  buslnem  shall  be  conduct- 
ed and  carried  on  by  and  In  the  name  of  the 
said  corporation.  In  tbe  allotment  of  the 
stock  or  shares  In  said  company  each  of  the 
parties  hereto  shall  be  entitled  to  and  shall 
receive  the  same  interest  be  now  owns,  which 
Interest  Ediall  be  represented  by  the  stock  of 
tbe  company.  Tbe  said  John  Hurd  shall  hare 
Ih  the  allotment  two-thirds  of  said  stock,  and 
Charles  B.  Hotchkiss  and  Charles  L.  Hotch- 
kiss one-third  part  there(tf.  All  the  stock  shall 
be  deemed  pledged  to  the  company  to  pay  all 
the  outstanding  obligations  ot  the  firm  of 
Hnrd  &  Hotchkiss,  and  neither  party  shall 
be  entitled  to  receive  a  greater  number  of 
diares  of  stock  than  his  actual  investment 
represents,  except  by  paying  par  value  there- 
for. If,  when  the  Inventory  of  the  real  and 
persona]  property  shall  have  been  made  out, 
and  the  accounts  between  the  said  Hurd  & 
Hotchkiss  as  co-partners  shall  have  been  stat- 
ed, It  shall  appear  that  the  moneys  Invested 
In  tbe  enterprise  exceed  tbe  capital  stock  of 
tbe  company,  tbe  party  wbo  shall  have  made 
such  advance  shall  be  entitled  to  tbe  obliga- 
tions of  the  company  for  the  amount  actually 
^vanced  In  excess  of  said  capital  stock.  Dat- 
ed Sept.  6th,  1886.  John  Hurd.  Chas.  B. 
HotchklBS." 
The  answer  was  In  Ave  defenses,  like  this: 
"First  defense:  (1)  The  defendant  specific- 
ally denies  that  the  pWntItt  Is,  or  at  the  time 
of  the  commencement  of  this  suit  was,  an  in- 
corporated company,  with  power  as  such  to 
maintain  this  suit.  (2)  As  t6  paragraph  1, 
It  Is  denied  that  on  the  6tb  day  of  Septem- 
ber, 1888,  or  at  any  other  Ume,  Charles  B. 
Hotcbktss  execated  and  delfviered  the  agree- 
ment Exhibit  A.  <3)  Paragraph  8  Is  denied. 
(4)  As  to  paragraph  5,  It  Is  denied  that  the 
plaintiff  ever  demanded  of  Ellssabeth  E.  Hotch- 
kiss, either  directly  or  Indirectly,  on  or  about 
July  1,  1897,  a  cohreyance  of  said  land  to 
said  corporation.  In  accordance  with  the  terms 
of  said  agreement 

"Second  defense:  (1)  The  plaintiff  has  no 
legal  or  eqnltaNe  Interest  in  the  subject-mat- 
ter ct  this  suit,  but;  If  there  ern-  was  any 
cause  of  action  for  the  snbject-matter  set  out 
In  this  complaint,  tbe  plaintiff  has,  long  be- 
fore tbe  commencement  of  this  actfim,  sold 
and  transferred  the  same,  directly  or  Indirect- 
ly, to  tbe  St  Clara  Lumber  Company,  and  has 
nevOT  since  obtained,  or  held,  or  possessed  ai^ 
rl^t  In  «■  over  the  cause  set  out  in  this 
complaint. 

"Third  defense:  a)  By  the  law  of  the 
state  of  New  Yotk,  where  tbe  property  de- 
scribed in  the  sectmd  paragraph  of  this  com- 
plaint Is  located,  the  defendant  has  an  Inter- 
est In  said  property  as  the  wife  during  the 
lifetime  of  the  said  Charles  B.  Hotchkiss,  and 
as  his  widow  since  his  decease,  which  was 


not  fuid  coold  not  be,  affected  by  the  agree- 
ment Exhibit  A;  and  this  defendant  on  the 
allegations  of  tbe  complaint  cannot  be  com- 
pelled to  transfer  the  title  to  said  land. 

"Fonrth  defense:  (1)  Subsequent  to  the  6th 
day  of  September,  1886,  and  before  tbe  com- 
mencement of  this  suit  and  before  the  rights 
of  any  other  parties  bad  intervened,  the  par- 
ties to  said  agreement  Exhibit  A  mutually 
agreed  each  with  the  other  that  said  agree- 
ment should  not  be  carried  out  and  carried 
Into  effect,  and  that  the  same  should  be  re- 
scinded and  revoked  so  far  as  the  conveyance 
to  said  corporation  of  the  land  described  In  this 
conqtlalnt  was  concerned;  and  thereupon  both 
of  said  parties  thereafter  substituted  the 
agreement  herein  referred  to  for  and  hi  place 
of  any  provisions  to  which  It  was  an>llcable 
of  the  alleged  agreement  Exhibit  A. 

"Fifth  defense:  (1)  Tbe  right  of  action  for 
the  cause  stated  In  said  azoended  complaint 
did  not  accrue  within  ten  years  next  before 
the  commencement  of  this  action." 

Judgment  was  rendered  for  the  detmdants, 
from  which  tbe  plaintiff  appeals. 

The  finding  of  facts,  so  much  as  Is  neces- 
sary to  dtedose  tbe  nature  of  the  case,  is  this: 
"(1)  On  the  6th  day  of  September,  1886,  and 
for  some  time  prior  thereto,  John  Hurd  and 
Charles  B,  Hotdiklss,  then  co-partners  in  busi- 
ness, had  been  for  some  yeara  engaged  In  the 
lumber  business  In  the  AdhY)ndack  region. 
Franklin  connty,  state  of  New  York,  and  as 
Buob  partners  were  ownm  M  a  large  tract  d 
land  and  much  peracmal  property  In  said  coun- 
ty. (2)  The  land  described  in  the  complaint  In 
this  action  consists,  of  a  strip  of  a  port  of  the 
tract  of  the  land  so  owned  by  them,  used  and 
occupied  as  a  road,  upon  and  oree  which  Is 
operated  a  railroad  known  as  the  Northern 
Adirondack  Extension,  or  Its  successw.  &} 
On  the  4th  day  itf  S^tember,  1886,  there  was 
a  meeting,  at  which  it  was  claimed  the  plain- 
tiff corporation  was  o^;anlzed,  and  said  John 
Bnrd  was  elected  president  and  Charles  L. 
Hotchkiss,  Km  of  Charles  B.  Hotchkiss.  was 
elected  secretary,  as  appears  from  Exhibit  B, 
hereto  annexed,  and  made  a  part  of  the  rec- 
ord. There  never  was  any  snbseqnent  meet- 
ing of  the  stof^kholders  or  of  the  corporation 
,  for  the  election  of  officers.  (4)  On  the  6th  day 
of  September.  1880,  the  said  partners,  with  a 
view  of  transferring  their  Intnest  to  a  cor- 
poration which  had  been  or  was  to  be  or^ 
ganlzed,  executed  an  i^reement  for  that  pnr- 
poae,  as  appears  from  Exhibit  A,  hereto  an- 
nexed, and  made  a  part  ct  the  record.  (6) 
Said  corporation  purported  to  have  been  duly 
o^anlzed  under  and  by  virtue  of  the  laws  of 
the  state  of  New  York  under  the  name  of 
the  St  Regis  River  Lumber  Company,  and 
was  located  In  tlie  town  of  Brandon,  Franklin 
county,  state  of  New  York,  aa  aforesaid.  {6i 
At  the  time  of  these  transactions  the  said 
Charles  B.  Hotchkiss  was  sick  and  weak  phys- 
ically and  mentally,  was  suffering  from 
Bright's  disease,  and  was  ftequently  uncon- 
scious. (7)  On  tbe  said  6th  day  ot  B^»tember, 
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18811  the  aiU  HnrS  *  HotcfaUBs  omiTered  to 
tald  SL  Regis  River  Lumber  Ckunpany  all  ot 
tbe  teal  eitste  owned  by  tbem  In  said  Frank- 
lin comity,  except  the  strip  of  land  described 
In  this  otnnplalnt,  mnnlns  Ummgh  said  tract, 
used  as  a  right  at  way  fOr  a  cmllmad.  aa  ap- 
pears ftom  Exhibit  2.  hereto  annezed,  and 
nuide  a  part  of  the  reocmL  0^  Tbe  said  St 
Begls  Hirer  Lumbar  Company,  after  the  coor 
Tc^anca  of  aald  land  from  said  Hurd  ft  Hot^ 
ktas.'  paid  the  obllsations  and  debts  of  said 
Harm  which  existed  at  the  time  of  the  execn- 
tlon  of  the  agreement  Exhibit  A.  es  aforesaid. 
(9)  Some  time  subsequent  to  September  6. 
I88S  (tbe  exact  date  does  not  appear),  the 
aasets  of  the  pbitntlif  company  were  transfer- 
red to  tbe  St  aara  Lumber  Company,  of  said 
state  of  New  York.  (10)  On  the  lOtb  day  of 
October.  1886.  the  said  Charles  B.  Hotcbklsa 
died,  and  by  a  wlU  duly  executed  and  admit- 
ted to  probate  the  defendant  EIlHibi>th  B. 
Hotcbklw  recetred  title  to  this  said  strip  of 
land,  and  still  owns  tbe  same.  Tbe  defendant 
la  bis  widow.  (11)  On  tbe  12th  day  of  March, 
1897,  as  appears  from  defendant's  Exhibit  1, 
tbe  said  Jofaa  Hurd  demanded  a  deed  of  the 
premises  in  qoestloQ  from  this  defendant 
Some  time  preTiona  to  this  the  said  railroad 
company,  In  Ita  behalf,  endeavored  to  obtahk 
a  deed  of  the  same  premtaee  from  the  defend- 
ant (12)  on  the  14th  day  of  Manh.  1887. 
the  said  Hurd  did  convey  bis  hitovst  In  said 
right  of  way  to  the  Northern  Adlrondadc  Ex- 
tension Railroad  (^mpany.  which,  so  far  as 
appears,  has  ever  since  retained  the  same. 
Tbfi  co-partnership  of  Hurd  A  Hotcbklss  con- 
sisted of  saM  John  Hard  and  Clharles  B. 
Hotcbklss.  (IS)  The  deed  Exhibit  2  cofiveyeA 
an  the  land  of  Hard  &  Hotcbklss.  except  that 
occupied  by  the  railroad  company,  aa  afore- 
aaid.  for  a  right  of  way.  (14)  The  St  Regis 
River  Lomber  Company,  aforesaid,  was  or- 
ganised to  take  over  the  business  of  the  co- 
partnership of  Hurd  ft  Hotcbklss.  •  The  said 
corporation,  for  the  purposes  for  which  it  was 
otganlKed.  for  an  that  appears  to  the  contrary, 
la  still  In  exIstcoKe.  (15)  No  evidence  was  In- 
troduced in  support  of  the  defendonf s  fourth 
defense,  to  the  effM  that  the  said  Hotcbklss 
and  said  Hurd  met  after  the  slgnhig  of  said 
contract  or  had  any  communication  with  each 
oQier  on  the  subject  (10)  Prom  the  evidence  it 
does  DM  appear  that  Mrs,  Hotcbklss,  the  de- 
fendant knew  of  the  contents  of  the  deed  Bx> 
blblt  2  when  she  signed  it,  bnt  signed  It,  as 
she  avera.  in  consequence  of  the  statement  of 
said  John  Hurd,  aa  follows:  Tta.t  It  was  done 
so  tbe  business  need  not  be  wrecked  when  my 
hnsband  died,  and  It  was  for  my  interest  as 
well  as  for  his  own.'  On  this  occasion  Mr. 
Hurd  was  accompanied  by  bis  lawyer,  but 
Mr.  Hotcbklss  and  the  defendant  had  no  coun- 
sel present  (IT)  Charles  L.  Hotehkiss  owned 
In  his  own  right  an  Interest  in  one  of  the  sec- 
tions of  the  land  mentiMied  In  tbe  complaint. 
The  plaintiff  never  at  any  time  attempted 
to  cany  on  or  interfere  with  the  business  of 
the  said  mllroad  oon^any.  dS)  No  evidence 


was  .Introdneed  or  mplanatlon  offsEsd  os  gli^ 
en.  for  the  delay  in  demand  for  the  convey- 
ance of  these  premises  or  tax  Mnglng  this  suit 
(191  No  evMenee  was  offered  by  ftm  defenA' 

ant  In  suppcat  of  her  third  defense.** 

John  O.  Chamberlain,  for  appellant  Good* 
win  Stoddard  and  William  B.  Boardman,  tia 
appellees. 

ANDRBWa  a  X  (sftar  stattng  the  facta). 
This  action  was  brought  originally  by  John 
Hurd  and  the  ^  Begls  Lumber  Company, 
Jointly,  aa  plaintiffs.  Before  anawvrhig,  the 
defendants  moved  the  eoart  "to  drop  plain- 
tiff John  Hurd  from  the  proceedtngs.  because 
of  misjirinder,  a^d  because  It  appears  he 
has  no  Interest  to  be  affected  by  this  suit" 
The  court  granted  the  motion.  We  incline 
to  think  thia  was  enor.  Plaintiffs  may  ordi- 
narily bring  actions  Jointly  or  Individually, 
as  they  consider  their  rights  to  require;  Just 
as  plaluttffs  may  claim  tbe  relief  to  whldt 
they  conceive  themselves  to  be  entitled.  If 
it  turn  out  in  the  progress  of  the  trial  that 
the  plaintiffs  are  not  properly  named,  then 
the  court  makes  such  order  as  tbe  circum- 
stances require  or  renders  Judgment  sgalnst 
them  all.  or  for  only  such  of  them  as  may 
have  established  a  right  to  recover.  This  is 
authorised  to  be  done  b^.  sections  88S  and 
1108  of  the  Goinal  Statutes.  These  section^ 
furnish  the  only  anthoti^  of  which  we  are 
aware  for  a  court  to  make  an  order  that  one 
OF  more  of  the  persons  Joined  aa  plaintiffs  In 
a  complaint  shall  be  forbidden  to  prosecute; 
and  these  sections  seem  to  proceed  on  tbe 
theory  that  changes  as  to  i^ntiff  s  are  to  be 
made  at  their  own  request  or  by  their  con- 
sent Tillage  of  Chester  t.  I«onard.  68  C&aa. 
486,  87  AtL.  SD7;  Pom.  Rem.  |  208l  It  seoma 
to  as  that  these  sections  do  not  antborlie 
the  court  to  strike  out  from  a  complaint  the 
name  of  a  plaintiff  at  the  motion  of  the  de- 
fendanta,  and  ag^nst  the  will  of  tbe  i^ain- 
tiffa .  tiiemselves.  Now  that  the  whole  .case 
has  been  tried,  and  all  the  facts  are  shown. 
It  appears  that  thia  error  la  a  harmless  one. 
Upon  these  facts.  Joining  John  Hard  as  a 
plaintiff  couM  make  no  difference  In  the  re- 
sult of  tbe  case. 

Btra.  Hotcbklss,  the  defendant,  who  Is  the 
widow  of  CAiarles  Bl  Hotehkiss.  and  Cniarles 
L.  Hotehkiss.  a  son  of  (diaries  B..  were  both 
witnesses  on  the  trial,  and  each  was  asked 
to  testify  to  statements  made  by  the  aold 
Charles  B.  Hotehkiss  In  his  lifetime  In  re- 
spect to  his  conveying  the  land  here  In  ques- 
tion. The  court  permitted  the  question,  and 
tbe  idalntiff  objected.  We  think  the  evi- 
dence was  admlaslble.  under  section  1084  of 
the  Oeneral  Stetutea.  John  Hard  vraa  a  wit- 
ness. He  was  asked  this  question:  *'8tate 
whether  or  not  at  that  first  meeting,  the 
board  of  directors  [L  e.  dlrecters  of  the  St 
Regis  Lumber  Company]  didn't  authulae  you 
te  manage  tiie  affaire  of  the  compia&y,  make 
contracte  to  bind  it  *od  generally  to  conduct 
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Its  bnslneM."  nite  question  was  objected 
to,  and  ruled  ont  This  ruling  was  correct. 
The  queaUon  In  form  required  the  witness 
to  declare  whether  or  not  the  directors  of 
the  St  Regis  Lumber  Company  had  done  a 
certain  act  The  act  of  the  directors  of  a 
corporation  can  be  shown  only  by  their  re- 
corded vote.  Bank  r.  Davis,  8  Oona.  181.  If 
there  had  ever  been  a  vote  of  those  directors 
authorizing  Mr.  Burd  to  manage  Its  affairs, 
then  the  vote  should  have  been  produced.  If 
such  a  vote  had  once  existed,  and  had  been 
lost  then  Its  terms  might  perhaps,  have 
been  proved  by  ocal  testimony.  But  the 
question  asked  was  not  adapted  for  any 
such  purpose. 

The  statute  of  limitation  Is  a  bar  to  the 
recovery  of  all  money  damages.  The  time 
limited  for  the  presentation  of  claims  against 
the  estate  of  Charles  B.  Hotchklss  expired 
on  the  1st  day  of  September,  1887,  and  this 
claim  was  not  presented.  That  was  ten 
years  and  more  before  this  action  was 
brought  Every  complaint  asking  for  spe- 
clflc  performance  of  a  contract  to  convey 
real  estate  Is  addresed  to  the  discretion  of 
the  court  and  will  not  be  granted  unless  the 
contract  Is  made  according  to  the  requlre- 
ments  of  tbe  law,  and  Is  fair,  equitable,  rea- 
sonable, certain,  mutual,  on  good  considera- 
tion, consistent  with  policy,  and  free  from 
fraud,  surprise,  or  mistake.  Butler,  J.,  In 
Patterson  v.  Bloomer,  85  Conn.  03;  Qulnn 
V.  Hoath,  87  Conn.  16;  Piatt  v.  Bank,  46 
Conn.  476;  Miles  v.  Iron  Co.,  125  N.  Y.  294, 
26  N.  B.  261;  Oolson  v.  Thompson.  2  Wheat 
836,  4  L.  E)d.  253;  King  v.  Hamilton,  4  Pet 
311,  7  L.  Ed.  869;  Scott  T.  Alvarez  [1880]  2 
Oh.  608.  In  the  present  case  the  court  re- 
fused to  decree  tbe  specific  performance; 
holding  that  upon  a  fair  preponderance  of 
the  evidence  submitted  in  the  case  and  tbe 
law  applicable  thereto,  the  plaintiff  was  not 
entitled  to  tbe  relief  sought  We  fully  ap- 
prove of  this  decision.  It  is  at  least  uncer- 
tain whether  the  contract  ever  required  the 
conv^ance  the  plaintiff  claims.  The  deed 
made  by  the  parties  on  the  same  day  that 
the  contract  was  made,  and  which  was  ap- 
parently Intended  to  be  a  full  compliance 
with  the  contr»;t  did  not  convey  the  land 
now  claimed.  The  parties  were  then  all 
present  The  matter  was  then  fresh  In  their 
minds.  They  knew  what  tbe  contract  re- 
quired. Leaving  out  at  that  time  the  land 
now  demanded  Is  in  the  nature  of  an  admis- 
sion that  the  contract  did  not  require  It  to 
be  conveyed.  It  was '  contemporaneous  us- 
age, and  is  entitled  to  the  highest  weight  In 
the  construction  of  tbe  contract  Broome, 
Leg.  Max.  682;  Town  of  West  Hartford  t. 
Board  of  Water  Com'rs,  68  Oonn.  334,  36  Atl. 
786.  Ten  years  and  more  elapsed  l>efore  any 
demand  was  made  by  any  one  tbat  this  land 
was  intended  to  be  Included  in  that  contract 
After  an  acquiescence  for  so  long  a  time  the 
Inference  becomes  practically  Irresistible 
that  it  nevo'  was  ao  Intended.  Town  of  Dw> 


by  V.  AUlng,  40  Conn.  496;  Glveo  v.  Wright 
117  U.  &  648,  6  Sup.  Gt  967,  28  Ed.  1021. 
This  long  delay  Is  not  explained.  Meantime 
Mr.  Hotchklss  has  died,  and  his  estate  haa 
been  settled.  Xo  claim  was  made  upon  It 
within  the  time  limited.  It  would  be  clearly 
unjust  at  this  time  to  allow  this  claim.  The 
Judgment  from  which  this  appeal  Is  taken 
Is  without  error.  More  than  that  It  Is  the 
only  Judgment  which  could  have  been  ren- 
dered  In  justice  to  the  facts  appearing  In  the 


(72  CoDO.  481> 

NEW  YORK;  K.  H.  &  H.  B.  00.  v.  WHEEL- 
ER et  aL 

<Suprane  Court  of  Errors  ot  ComKCtleDt  Jan. 

2,  1900.) 

BHINBNT  DOMAIN— RA1LR0ADS-A8SBSSMBNT 
OF  DAMAGES— APPRAISERS— APPOINTHENT— 
DBPBN8ES— SPECIAL  ACTS  —  VALIDITY  —  AP- 
PEAL—QUESTION  OF  FACT— REVIEW. 

1.  Under  Sp.  Acta  1895,  p.  416,  S  2,  appohit- 
tng  and  empowering  a  special  comnusiion  to  act 
for  the  dt7  of  Bridgeport  in  making  an  agree- 
ment with  a  railroad  entering  the  cit7,  as  to 
the  manner,  time,  and  method  of  abolishing  its 
grade  crossings,  and  to  apportion  the  cost  there- 
of between  the  citr  and  the  railroad,  and  pro- 
Tidily  that  such  agreement  when  approved  by 
tbe  board  of  railroad  oommisBloners,  shall  be 
final  and  conclusive  on  the  parties,  and  shall  be 
deemed  an  order  of  such  board,  an  agreement  so 
executed,  providing  plans  and  the  manner  ot 
abolishing  nch  ciosungs,  and  apportioning  die 
cost  between  the  dtv  and  the  railroad,  when  ap- 
proved hj  the  board  of  railroad  commlssionm, 
h  binding  on  the  parties,  though  such  agreement 
was  never  authorised  by  the  city  or  ratified  by 
the  eoUndl. 

2,  The  qnestion  of  the  vsUdty  of  a  q>edal  act 
aathorising  a  dty  and  a  railroad  cmnpany  to 
contnfbt  and  provide  plans  for  improving  the 
railroad  erosalDgs  In  the  dty  eaanot  be  raised  In 
proceedings  by  the  railroad  company  for  the 

Spolntmeat  of  amiraisers  to  estimate  damage  to 
»  propraty  taken  In  raaUog  sodi  improvements, 
ui^er  Qui.  St.  |  8464,  autlulrising  such  proceed- 
ings when  a  railroad  shall  have  the  right  to  take 
laoid  for  raDroad  pnnioses. 

8.  In  proceedings  fiy  a  railroad  company  for 
the  appolntm«it  of  appraisers  to  estimate  the 
damage  for  taking  property  for  railroad  Im- 
provements, the  question  as  to  the  inability  ot 
the  railway  company  to  obtain  such  property 
from  the  owners  by  agreonent  Is  one  of  fact 
the  dediritnt  of  which  hr  the  trial  judge  wiU  not 
be  reviewed  on  appeal. 

Appeal  from  superior  court,  Falrfldd  coun- 
ty; Ralph  Wheeler,  Judge. 

Condemnation  proceedings  by  the  New  York, 
New  Haven  &  Hartford  Railroad  Company 
against  John  M.  Wheeler  and  others.  Appli- 
cation for  the  appointment  of  appraisers  to 
estimate  damages  to  tbe  defendants  for  the 
taking  of  their  land  for  railroad  purposes. 
From  a  judgment  for  plaintiff,  defendants  ap- 
peal. Affirmed. 

The  following  are  tbe  allegations  of  the  ap- 
plication: "(1)  On  December  21,  1886,  said 
railroad  company  and  the  dty  ot  Bridgeport 
under  the  provisions  of  and  by  authority  of 
a  special  act  of  tbe  general  assembly  of  the 
state  ot  Connectlcnt  passed  at  Its  January 
session,  1806,  and  antttled  *An  act  providing 
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for  the  ftbollttoiL  of  graile  croaaingt  In  BrUce> 
port,^  duly  executed  a  certain  agreement. 
On  I>ecember  21.  1886.  Batd  TaUroad  company 
and  8Bkl  city,  porauant  to  the  prorlBloiu  of 
uid  special  act,  brought  their  application  to 
the  railroad  commlsalonera  of  this  state  for 
their  approval  of  said  agreement  (8)  On 
January  23,  1806,  said  railroad  coDunlBs loners, 
after  due  notice  and  bearing,  made  their  or- 
der and  finding  approving  said  agreement,  and 
etch  and  every  of  Ita  provlsloni,  and  the  same 
thereby  became,  and  ever  alnce  has  been,  and 
still  Is.  an  order  of  said  railroad  commlsBlon- 
era,  as  to  all  matters  therein  ramtalned  or  re- 
ferred ta  (4)  A  copy  of  said  agreement  and 
of  the  plans  therein  referred  to  and  made  a 
part  thereof,  and  of  said  order  and  finding  of 
said  railroad  commissioners  approving  the 
same,  are  on  file  in  the  offices  of  the  town 
tlerk  and  of  the  city  clerh  In  said  city  of 
Bridgeport,  reference  to  which  is  hereby  had. 
and  the  same  are  made  a  part  of  this  ap- 
plication, and  marked  Exhibits  *A'  and  *B.' 
(5)  In  order  properly  to  carry  out  In  any  and 
ail  particulars,  as  called  for  In  said  plans, 
the  work  Imposed  upon  said  railroad  company 
by  said  special  act  and  agreement  and  said 
order  and  finding  of  said  railroad  commlsslcm- 
ers,  said  company  deemed  It  necessary  to  take 
all  those  certain  pieces  or  parcels  of  land  as 
sbown  on  said  plans,  and  on  July  11,  1896, 
the  board  of  directors  of  said  company  passed 
the  following  resolution,  viz.:  'Resolved,  that 
tUs  company,  with  the  approval  of  the  rail- 
road commissioners,  bo  far  alters  the  location 
of  Its  road  In  the  dty  of  Bridgeport  as  to 
change  the  radius  of  its  curves,  straighten  and 
Improve  Its  lines,  width  and  extent  of  depot 
grounds,  slopes,  and  embankments,  and  extend 
lu  lines  of  sight,  and  for  said  purposes,  and 
for  additional  tracks,  tumoub^  freight  and 
passenger  stations  and  depots,  hereby  takes 
all  those  certain  pieces  or  parcels  of  land  as 
shown  on  plans  referred  to  In  a  certain  agree- 
ment between  this  company  and  said  cl^,  dat- 
ed the  Zlst  day  of  December,  1896*  (and 
thereby  took  said  land  subject  to  the  approval 
fheKot  by  said  railroad  commissioners).  <6) 
The  following  described  land  constitutes  one 
of  said  certain  pieces  or  parcels  of  land  shown 
on  said  plans  referred  to  In  said  agreement: 
[A  description  of  the  land  follows.]  (7)  John 
U.  Wheeler  and  William  T,  Bowes,  both  of 
said  Bridgeport,  partners  In  business  under 
the  firm  name  of  Wheeler  ft  Howeai  are,  and 
for  more  than  five  years  last  past  have  been, 
the  owners  of  the  above-described  land.  (8) 
On  June  30,  1897,  the  railroad  commissioners 
of  this  state,  after  doe  notice  to  said  Wheeler 
ft  Howes,  and  after  due  hearing  had.  made 
their  order  and  finding  approving  the  taking 
by  said  railroad  company  of  the  above-de- 
scribed land.  (9)  The  applicant  railroad  com- 
pany, though  It  has  endeavored  so  to  do,  can- 
not obtain  said  land  described  In  paragraph  6 
hereof  by  agreement  with  the  said  Wheeler 
ft  Howes.  Wherefore  your  applicant  respect- 
ful^ requests  your  tumat  to  ai^lnt  apprais- 


en  to  estimate  all  damages  Oiat  may  arise 
to  the  above-mentl(med  Whetier  ft  Howes 
from  the  taking  and  occupation  <tf  said  real 
estate  for  the  purposes  hereinbefore  set  forth 
In  the  same  manner  as  Is  now  provided  by 
statute  for  taking  land  for  railroad  purposes." 

Tbe  language  of  the  special  act  of  1896 
and  of  the  agreement  referred  to  In  para- 
graph 1  of  the  application  are  given  In  the 
opinion  and  footnote  In  the  case  of  Moouey 
V.  Clark,  69  Conn.  244-249,  87  AtL  606,  1080. 
The  applical^on  to  the  railroad  commission- 
ers referred  to  in  paragraph  2,  and  the  orders 
of  the  railroad  commissioners  referred  to  In 
paragraphs  S  and  8,  appear  In  the  statement 
of  facts  In  the  case  of  Wheeler  t.  Ballroad 
Co..  71  Conn.  271.  41  Atl.  808.  To  said  appU- 
catlon  tbe  defendants  demurred  upon 
grounds  which  are  sufficiently  stated  In  the 
opinion.  The  Judge  overruled  the  demurrer, 
and  the  defendants  filed  an  answer  consist- 
ing of  two  separate  defenses,  the  first  of 
which  admitted  certain  paragraphs  of  the 
application,  and  denied  the  remainder.  Tbe 
second  defense  was  a  repetition  of  certain 
averments  of  the  demurrer.  The  court,  up- 
on plaintiff's  motion,  ordered  the  second  de- 
fense stricken  out.  U[K)n  the  Issue  raised  by 
the  first  defense  the  Judge  found  the  allega- 
tions of  the  application  true,  and  that  the 
city  had  assented  to  and  ratified  the  agree- 
ment referred  to  In  the  application.  The 
minutes  and  records  of  the  actions  of  the 
common  council  of  the  city  of  Bridgeport, 
offered  in  evidence  by  the  plaintiff  upon  the 
trial  for  the  purpose  of  showing  any  action 
by  the  city  of  Bridgeport  approving,  ratify- 
ing, consenting  to,  or  acquiescing  In  said 
special  act  of  the  legislature,  or  any  pro- 
ceedings thereunder,  were  objected  to  by 
the  defendants  as  Irrelevant,  but  the  court 
overruled  said  objectttm,  and  admitted  said 
evidence  for  said  purpose.  The  defendants' 
claims  of  law  set  forth  In  the  finding  are 
.sufficiently  stated  In  the  opinion.  The  de- 
fendants moved  for  a  correction  of  the  find- 
ing, which  was  refused,  and  certain  evidence 
was  certified  to  this  court  at  the  request  of 
the  defendants.  The  overruling  of  defend- 
ants* demurrer,  the  striking  out  of  the  sec- 
ond defense,  the  admission  In  evidence  of 
the  minutes  and  records  of  the  common 
council,  and  the  finding  therefrom  of  a  rati- 
fication of  said  agreement  by  the  city,  the 
overruling  of  the  claims  of  law  set  forth  In 
the  finding  of  facts,  and  the  defendauta*  re- 
ceptions to  the  court's  finding  and  refusal  to 
find  certain  facts  are  the  reasons  of  appeal 
assigned. 

Robert  B.  De  Forest  and  George  P.  Carroll, 
for  appellants.  William  D.  Bishop,  Jr.,  and 
Ooodwln  Stoddard,  for  app^ee. 

HALL,  J.  (after  stating  the  facts).  This  Is 
an  application  by  the  New  Tork.  New  Hav- 
en &  Hartford  Railroad  Company  to  a  Judge 
of  the  superior  court  under  section  34M  of 
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the  Oeneral  Statatu,  for  tb^  appofntmsnt 
itf  appralaen  to  estimate  the  damagee  from 
tbe  taking  of  certain  real  estate  belonging 
to  tbe  defotdantB.  "By  the  terms  of  tbe  stat- 
ute any  railroad  company  Is  mtltied  to  have 
such  appraisers  appointed  apon  proof  that 
ft  bas  the  right  to  take  the  land  In  question 
for  railroad  purposes,  and  that  It  cannot  ot>- 
tain  it  b7  agreement  wlUi  the  parUes  intra^ 
ested  therein.  The  defendants  object  to  tbe 
appointment  of  appraisers  upm  the  gamnAB 
that  the  plaintiff  has  no  right  to  take  this 
property,  and  tbat  it  Is  not  nnable  to  obtain 
It  b7  agreement  with  tbe  o-wners.  The  rea- 
stms  of  tbe  defendanti^  claim  that  tbe  rail- 
road company  has  no  right  to  take  the  land 
in  question  are  fuHy  set  forth  In  the  de- 
murrer to  tbe  application  and  In  the  cWms 
made  by  tbe  defendants  nptm  tbe  trial  of  the 
Issue  raised  by  the  first  defense.  Stated  gen- 
erally, tbelr  claim  niton  this  point  Is  that 
no  ralid  order  for  the  performance  ot  the 
wOTk  hi  question  bas  been  made:  First  Be- 
cause the  agreement  altered  Into  under  sec- 
tion 2  of  the  special  act  of  1885  (Sp.  Laws 
1896,  p.  416),  made  8  part  of  the  plaintiff's 
application,  and  which  provides  tor  tbe  con- 
ate-uctlon  of  a  four-track  railroad  oTer  tiie 
,  defendants*  land,  according  to  pluis  made  a 
'  part  thereof,  and  for  the  apportionment  of 
tbe  expense  between  the  City  of  Bridgeport 
and  the  railroad  company,  as  therein  stated, 
was  neither  executed  nor  ratified  by  the  city 
of  Bridgeport  nor  presented  by  the  city  to 
the  railroad  commissioners  for  approval,  as 
intended  by  the  act  Second.  If  tbe  agree* 
ment  was  executed  In  the  manner  contem- 
plated by  tbe  act  because  the  prorlalou  in 
said  agreement  or  ordw  apportioning  the 
cost  of  tbe  work  between  the  railroad  com- 
pany and  tbe  city,  and  Imposing  upon  the 
latter  tiie  burden  of  paying  a  one-sixth  part 
not  exceeding  |400,000,  ot  tbe  entire  cost  of 
constructing  a  four-tnuft  elevated  railroad 
through  the  dty  of  Bridgeport  In  place  of 
tbe  existing  doable-track  road.  Is  in  contra- 
vention of  tbe  twenty-fifth  amendment  of 
the  state  constitution  and  of  section  1  of  tiie 
fourteenth  amendment  of  tiie  constitution  of 
tbe  United  States,  and  that  ther^ore,  said 
agreement  and  order,  and  tbe  special  act  un- 
der which  they  were  made,  are  void,  and 
confer  no  authority  upon  tbe  railroad  com- 
pany to  perform  the  work  In  question,  or  to 
take  tbe  defendants'  |nx>perty  by  this  pro- 
ceeding. 

Regarding  the  first  nasaa  of  the  defend- 
ants' claim,  we  are  of  opinion  tliat  the  foil- 
nre  of  the  city  of  Bridgeport  to  take  any 
action,'  either  by  resolution  of  its  common 
council  or  by  vote  of  Its  citizens,  to  authorize 
the  execution  of  tiie  agreement  Sxblblt  A, 
(ff  to  ratify  It  after  Its  execution  by  the  rail- 
road comimny  and  by  the  Individuals  named 
In  section  2  of  the  act  of  1886,  or  to  request 
its  approval  by  the  board  of  railroad  com- 
missioners, famishes  no  reason  why  the 
lallroad  company  may  not  and  should  not 


proceed  witii  tbe  work  of  constructing  tbe 
four-track  raUrood  through  tbe  city  ot 
IMdgeport  in  accordance  with  tiie  plans  em- 
braced In  the  agreem^t  and  of  removing 
tbe  dangerous  grade  crossings,  as  ordered  by 
the  railroad  commissioners,  nor  why  tbe  rail- 
road company  may  not  npon  payment  ot 
Just  compensation,  take  the  defendants'  land 
.for  that  purpose.  Section  2  of  tbe  act  ap- 
points three  persons  to  act  for  the  city  for 
the  purpose  of  making  said  agreement  It 
does  not  provide  that  it  shall  be  executed  or 
approved  by  any  other  persons  or  body  act- 
ing in  behalf  of  tbe  city,  nor  that  the 
must  Join  wltb  tbe  rallrcwd  company  in  re- 
questing Its  approval  hy  the  railroad  com- 
missioners. We  do  not  think  the  act  coi^ 
tempbted  that  tbe  -city  should  appoint 
agents  to  execute  the  agreement  or  that 
after  Its  execution.  It  should  be  ratified  oe 
approved  by  tbe  common  council  of  Bridge- 
port before  it  could  become  effective  as  a 
part  of  tbe  commissioners'  order;  or  that 
tbe  city  should  request  Its  approval  by  the 
commlsslonen  before  tbe  latter  could  ap- 
prove It  Neither  the  right  of  tbe  railroad 
company  to  construct  a  four-track  road  in 
accordance  witb  the  proposed  plans,  nor  tiie 
power  of  tbe  legislature,  or  of  its  agents, 
tbe  railroad  commissioners,  to  order  the  re- 
moval of  the  grade  crossings  in  that  man- 
ner, depends  upon,  the  consent  of  the  dty. 
By  the  special  act  of  1886  the  legislature  ex- 
pressly commanded  that  all  crossings  at 
grade  over  tbe  main  tracks  of  tbe  New  York, 
New  Haven  ft  Hartford  Railroad  Company 
in  the  dty  of  Bridgeport  should  be  ab<^lah- 
ed.  To  carry  out  that  purpose,  and  at  tbe 
same  time  to  enaUe  tbe  railroad  company 
to  complete  its  four-track  system  betweoi 
New  Tork  and  New  Haven  by  constructing 
two  addlti<»ial  main  tracks  tbrongb  m^ge- 
port  80  that  they  should  not  cross  any  high- 
way at  grade,  It  empowered  the  railroad 
commissioners  to  determine  and  direct  by 
what  plans  and  methods  these  objecto  diould 
be  accomplished,  and  also  to  apportion  the 
expense.  For  tbe  purpose  of  facilitating 
the  performance  by  tbe  railroad  commls-. 
sltmers  of  the  duty  thus  Imposed,  It  empow- 
ered them.  In  ordering  tbe  performance  of 
this  work,  to  approve  and  adopt  such  plan 
of  construction,  as  wdl  as  sudi  apportion- 
ment of  the  npense  of  the  removal  of  the 
grade  crossings  by  that  plan,  as  might  be 
agreed  upon  within  six  months  by  the  rail- 
road company  and  tbe  mayor  and  two  other 
dtlsens  Bridgeport  appointed  to  act  for 
the  city.  Section  4  directed  the  oommisdon- 
ers  to  determine  themsdves  the  plans  and 
methods  of  performing  this  work  In  case  tiie 
agreemoit  provided  for  In  section  2  should 
not  have  been  made.  If  the-  act  Intended 
that  the  agreement  described  in  section  2 
should  dther  be  executed  1^  agents  appoint- 
ed by  the  dty,  or  in  some  manner  adopted 
or  ratified  by  tbe  dty,  after  Its  execution  by 
tlie  three  persons  named  by  the  legislature. 
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then,  the  acreement  provided  for  by  the  act 
not  having  been  made,  the  commissioners 
were  fully  authorized,  by  section  4,  to  adopt 
as  their  own  the  plans  of  constructua  de- 
scribed In  the  so-called  "a^ri^ement,'*  and 
open  the  application  of  the  railroad  company 
as  made  In  December.  1896,  and  after  the 
pobllc  hearing  bed  In  January,  189G,  to  order 
the  work  executed  according  to  those  plans; 
and  this  they  expressly  did  by  their  order 
made  January  28,  1896,  more  than  six 
months  after  the  passage  of  the  special  act. 
Bnt,  as  before  suggested,  tre  think  that  the 
agreement  entered  Into  by  the  railroad  com- 
pany and  the  three  persons  who  acted  In  be- 
half of  the  city  was  executed  as  the  act 
Intended.  It  has  been  duly  approved  by  the 
eommlasloneni,  and  baa  thereby,  by  the 
terms  of  the  second  section  of  the  act,  be- 
come an  order  of  the  railroad  commlsslon- 
ers,  issued  by  authority  of  the  state,  and 
obedience  to  which  may  be  compelled  by 
mandamus.  Mooney  v.  dark,  69  Conn.  241. 
254,  37  Atl.  606.  1080;  Wheeler  T.  Railroad 
Co.,  71  Conn.  270,  270,  41  Atl.  808.  That  the 
legislature  has  the  power,  through  the  rail- 
road commissioners,  to  compel  the  removal 
of  these  grade  crossings  In  this  manner,  and 
the  payment  of  the  expense  of  such  removal, 
either  by  the  railroad  company  or  the  city  or 
by  both,  cannot  be  questioned.  Woodruff  v. 
Oatlln.  54  Conn.  277,  296.  6  Atl.  849;  New 
lork  &  N.  E.  R.  Co.  Town  of  Bristol,  151 
U.  &  696^  14  Sup.  Ct  437.  88  L.  Ed.  269; 
Mooney  t.  Clark,  supra.  The  order  of  the 
railroad  commissioners  having  been  thus 
made^  section  8  of  the  act  empowers  tbe 
plaintiff  to  take  any  land  which  It  "ahall 
deem  necessary  properly  to  carry  out  said 
work  in  any  and  all  particulars  *  *  *  in 
the  same  manner  as  Is  now  provided  by 
statute  for  taking  land  for  railroad  pur- 
poses." The  railroad  company,  proceeding 
in  tbe  manner  required  by  section  8461  of 
the  General  Statutes,  voted  to  take  the  de- 
fendants' land  for  the  purpose  of  changing 
Hie  radius  of  its  curves  and  for  additional 
tracks,  as  stated  In  the  resolution  of  Its 
board  of  directors,  and  such  taking  was  duly 
approved  by  tbe  action  of  the  railroad  com- 
missioners taken  June  30,  1897.  The  act  of 
18S5,  therefore,  gives  to  the  plaintiff  com- 
pany the  rli^t,  upon  tbe  payment  of  due 
compensation,  to  take  the  defendants'  land 
for  the  railroad  purposes  described  In  said 
resolution,  unless  the  provisions  of  section  8 
are  rendered  Ineffective  because  some  other 
parts  of  the  act.  or  of  the  agreement  or  or- 
der made  in  pursuance  of  It,  conflict  with 
tbe  constitution  of  this  state  or  of  the  United 
States,  as  claimed  by  the  defendants.  The 
necessity  and  propriety  of  tbe  taking  this 
land  by  the  plaintiff  for  railroad  purposes 
Is  conclusively  settl&d  by  the  vote  of  the 
railroad  company  to  take  It,  and  the  action 
of  the  railroad  commissioners  of  June  SO, 
1897,  approving  such  taking.  Cockcroftfs 
AippesL  60  Oonn.  1«1.  22  Atl.  48S.  The  tak- 
4fiA.— • 


Ing  of  land  for  the  railroad  purposes  de* 
scribed  In  the  vote  of  the  board  of  directors 
of  the  company  la  a  taking  of  land  for  a 
public  use,  and  a  law  which  makes  the  deci- 
sion of  the  railroad  company  and  of  the 
commlSBloners  final  upon  the  question  of  the 
necessity  and  propriety  of  taking  certain 
land  for  mch  railroad  purposes  is  not,  for 
^at  reason,  unconstitutional.  Railroad  Oo. 
V.  Long,  69  Conn.  424,  435.  37  Atl  1070.  This 
Is  not  a  proceeding  In  which  the  owner  of 
property  sought  to  be  condemned  attempts 
to  sbow  that  it  was  not  In  fact  taken  for  a 
public  use.  That  the  land  Is  to  be  used  by 
the  railroad  company  for .  the  purposes 
named  In  the  vote  of  Its  directors.  In  the  con- 
struction of  ita  four-track  railroad.  Is  not 
questioned.  The  contention  of  the  defend- 
ants is  that  It  Is  to  be  used,  either  wholly  or 
In  part,  for  railroad  purposes  wblch  are  not 
germane  to  the  work  of  removing  grade 
crossings.  Whether  taken  merely  to  enable 
the  railroad  company  to  straighten  Its  lines 
and  construct  additional  tracks,  or  taken 
only  for  the  purpose  of  constructing  a  rail- 
road so  as  to  avoid  crossings,  the  taking  Is 
In  either  case  for  railroad  purposes,  and  Is 
a  taking  for  a  public  use.  Railroad  Co.  v 
Long,  supra. 

Since  the  commissioners  had  authority 
without  the  consent  of  the  city,  to  order  tills 
work  to  be  performed,  according  to  the  plans 
adopted,  and  have  so  directed  It  to  be  done, 
and  since  tbe  necessity  and  propriety  of 
taking  tbe  land  In  question  tot  railroad  pur- 
poses has  been  finally  determined,  can  the 
defendants,  by  questioning  In  this  proceed- 
ing the  validity  of  the  apportionment  be- 
tween the  dty  and  the  railroad  company  of 
tbe  expense  of-  the  removal  of  the  grade- 
crosSlngs,  prevent  the  plaintiff  from  con- 
structing. In  accordance  with  those  plans, 
the  four-track  railroad  through  tbe  dty 
which  Its  business  requires,  and  from  rumor- 
ing the  grade  crossings  in  the  manner  order- 
ed? Sections  2  and  12  of  the  special  act  pro- 
vide that  the  railroad  commissioners,  either 
by  approving  tbe  agreement  mode  under  sec- 
tion 2.  as  to  tbe  amount  to  be  paid  by  the 
dty.  or,  in  case  no  such  agreement  sball 
have  been  made,  by  fixing  tbe  amount  them- 
selves after  the  work  shall  have  been  per- 
formed, shall  direct,  wbat  proportion  of  tbe 
entire  expense  of  removing  the  grade  cross- 
ings in  the  manner  ordered  shall  be  paid  by 
the  city  of  Bridgeport  Pursuant  to  these 
provMons,  the  commissioners,  by  approving 
the  agreement,  have  ordered  that  the  city 
ahall  pay  a  one-sixth  part,  not  exceeding 
(400,000,  of  the  entire  expense  of  construct- 
ing the  road  In  accordance  with  the  plans. 
Tbe  defendants  contend  that  by  this  agree- 
ment and  order,  and  by  the  plana,  made  a 
part  thereof,  the  city  will  not  only  be  requir- 
ed to  pay  a  part  of  the  cost  of  elevating  the 
existing  double  track  above  the  highways, 
but  also  to  contribute  to  the  payment  of  the 
expense  Incurred  by  the  railroad  company 
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la  taking  land,  and  tiolldlng  a  drawbridge, 
and  doing  other  acts  for  tbe  purpose  of  con- 
Btructlng  two  additional  elevated  tracks,  not 
necessary  to  the  work  of  eliminating  ^ade 
crossings.  It  Is  argued  that  the  act  and  the 
agreement  and  order  Imposing  such  an  obli- 
gation upon  the  city  violate  that  provision 
of  the  state  constitution  which  forbids  any 
municipality  from  malting  any  donation  to  a 
railroad  corporation,  and  of  the  constitution 
of  the  United  States  which  forbids  the  state 
from  depriving  any  person  of  property  with- 
out due  process  of  law;  that,  therefore,  the 
order  of  the  commissioners  made  under  this 
act,  permitting  the  railroad  company  to  con- 
struct its  four-track  road,  and  requiring  it  to 
proceed  with  the  work  of  the  removal  of  the 
grade  crossings,  Is  Invalid;  and  that  the  rail- 
road company  cannot,  under  this  order,  or 
under  this  act,  condemn  the  defendants' 
land.  If  the  railroad  company  desires  to 
take  this  property  as  one  step  In  carrying  out 
ihe  proposed  plan,  the  defendants  cannot  pre- 
vent it  upon  the  ground  that  the  company 
may  not  afterwards  be  able  to  obtain  reim- 
bursement from  the  city.  The  ability  of  the 
defendants  to  obtain  payment  of  their  dam- 
ages does  not  depend  upon  the  right  of  the 
railroad  company  to  collect  a  part  of  It  from 
the  city.  Before  taking  the  land,  the  com- 
pany must  compensate  the  defendants.  Even 
If  this  proceeding  could  be  regarded  as  one  In 
which  the  Judgment  appointing  appraisers 
established  to  some  extent  the  liability  of  the 
city  to  pay  It^  proportionate  part  of  the  ex- 
pense as  fixed  by  the  agreement  and  order, 
and  In  which  the  city  or  Its  taxpayers  might 
properly  make  the  claim  that  the  apportion- 
ment of  the  expense  was  unlawiful,  such  a 
defense  would  not  be  open  to  these  defend- 
ants upon  flie  facta  before  us.  By  the  plead- 
ings the  defendants  are  simply  owners  of  the 
property  sought  to  be  taken.  They  have  not 
alleged  that  they  are  taxpayers,  or  that  they 
have  any  right  or  authority  to  represent  the 
city  or  Its  taxpayers  In  this  proceeding,  or 
that  they  will  be  injured  In  any  respect  from 
the  payment  by  the  city  of  Its  part  of  the 
expense  of  the  work  as  fixed  by  the  agree- 
ment and  order.  But  the  appointment  of  ap- 
praisers In  this  proceeding  does  not  affect 
the  question  of  the  liability  of  the  city  to 
pay  that  part  of  the  expense  ordered  by  the 
commissioners.  The  right  of  the  railroad 
company  to  have  appraisers  appointed,  and 
to  take  this  property,  does  not  depend  upon 
the  obligation  of  the  city  to  pay  a  one-sixth 
part  of  the  expense  of  the  whole,  or  of  any 
portion  of  the  work  of  this  undertaking. 
The  two  purposes  of  the  act  of  1896  were: 
First,  the  removal  of  all  existing  grade  cross- 
ings In  Bridgei>ort,  and  the  construction.  In 
the  most  feasible  manner,  after  considering 
the  Interest  of  the  public,  the  rights,  respon- 
sibilities, and  duties  of  the  railroad  company, 
and  of  the  city,  and  the  rights  of  other  par- 
ties concerned,  of  a  four-track  railroad 
through  the  city  in  such  a  way  as  to  avoid 


crossing  any  highway  at  grade;  and,  lec- 

ond,  a  just  apportionment  of  the  cost  among 
those  wbo  ought  to  bear  the  expense  of  per- 
forming the  work  In  the  manner  determined. 
These  two  puri>osea  are  so  far  distinct  and 
separable,  and  are  so  Intended  to  be  by  the 
act,  that  neither  the  right  of  the  railroad 
company  to  perform  the  work  according  to 
the  plans  approved  by  commissioners  nor 
the  power  of  the  commlaaioners  to  compel 
Its  performance  depends  upon  a  previous  ap- 
portionment of  the  expense  between  the  par- 
ties who  should  bear  It  Section  12,  as  we 
have  already  said,  provides  that.  If  no  agree- 
ment shall  have  been  made  aa  authorized  by 
section  2,  the  commissioners,  after  the  work 
shall  have  been  completed,  shall  apportion 
the  entire  expense  among  the  proiwr  parties. 
We  may  add  that  the  right  of  the  railroad 
company  to  condemn  the  defendants'  prop- 
erty does  not  depend  upon  the  validity  of 
any  part  of  the  special  act  of  1896,  since  by 
the  resolution  of  the  board  of  directors  of  the 
company  In  July,  1896,  and  by  the  approval 
of  the  commissioners  In  June,  1897,  both  of 
which  are  alleged  In  this  application,  the 
railroad  company  Is  entitled,  under  section 
8461  of  the  Genera]  Statutes,  to  take  the 
land  for  the  uses  named  In  the  resolution. 
Without  Intending  to  Imply  that  the  agree- 
ment and  order  fixing  the  proportionate  part 
of  the  entire  expense  of  this  work  to  be  paid 
by  the  dty  Is  of  doubtful  validity,  we  re- 
frain from  further  discussion  of  the  subject, 
as  we  think  the  question  is  one  which  can- 
not proi>erly  be  raised  in  this  proceeding. 

The  question  of  the  inability  of  the  plain- 
tiff to  obtain  the  land  from  the  defendants  by 
agreement  was  one  of  fact,  upon  which  the 
Interview  described  hi  paragraphs  17  and  18 
of  the  defendants*  proposed  finding  was  rele- 
vant evidence.  Bven  though,  by  a  correction 
of  the  finding,  It  should  be  made  to  appear 
that  that  was  all  the  evidence  npon  the  sub- 
ject, we  could  not  review  the  con<^u8lon  of 
the  judge  upon  that  question. 

The  defendants  are  not  entitled  to  the  oth- 
er corrections  of  the  finding  asked  for,  since 
the  record  before  us  contains  all  the  facts 
necessary  for  the  presentation  of  the  ques- 
tions of  law  raised  at  the  trial. 

As  the  plaintiff  was  entitled  to  have  ap- 
praisers apiwlnted  without  having  shown 
that  the  agreement  In  question  was  executed 
or  ratified  by  the  city,  neither  the  rulings  of 
the  judge  admitting  evidence  to  prove  those 
facts  nor  his  finding  from  such  evidence 
worked  any  harm  to  the  defendants. 

There  was  no  error  In  striking  out  the 
second  defense.  It  was  not  a  pro);>er  spe- 
cial defense,  and  there  was  no  reasonable 
ground  for  pleading  It  as  such.  It  was  mere- 
ly a  repetition  of  averments  contained  In 
the  demurrer,  and  therefora,  by  the  defend- 
ants' admission,  was  no  more  than  a  state- 
ment of  facts  appearing  In  the  application 
and  of  claims  of  law  made  in  the  demurrer. 
By  the  demurrer  and  bj  the  flrat  defense  the 
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defendants  had  the  full  benefit  of  all  dalnu 
of  taw  and  fact  made  hy  the  second  defense. 
Tbere  Is  no  error.  Itae  othor  Judges  concor- 
red. 


(»  Hd.  474) 

BUMUEBS  et  w.  T.  BBBLBB  et  vx. 
(Court  of  Appeals  of  MatrUnd.  Dec.  9.  1899.) 

latBDS— RESTRICTIONS  RKLATINQ  TO  USB  Of 
LAND  AS   BBTWBBN  PURCHASERS 
rBOM  THB  8AMB  GRANTOR. 

1.  I^lotilTa  grantor  pnrchaied  a  lot,  sabject 
to  certain  reetnctiona  aa  to  erecting  baQdlngB 
tbereon.  A  year  later  defendaot'a  grantor  par- 
dmsed  from  the  same  original  grantor  the  ad- 
joining lot,  snbject  to  similar  restrictions.  Beld, 
that  in  the  absence  of  any  covenant  by  the  origi- 
nal  grantor  that  the  same  restrictions  would  be 
Impwed  opoo  the  lots  retained  by  him,  or  of 
anj  onderstanding  between  the  vendor  and  the 
rarious  porchasers  that  snch  restrictions  were 
part  of  a  general  scheme  for  the  benefit  of  all  the 
porduser^  the  restrictions  in  defendant's  deed 
could  not  bore  to  piaintifTs  benefit,  since  there 
was  no  privitr,  either  of  contract  or  estate,  be- 
tween plaihtia  and  defendant. 

2. 7^e  original  grantor  of  plaintiff  and  de- 
fendant owned  a  block  of  20  lota,  some  of  which 
he  sold  with  restrictions  as  to  erecting  bnildings 
thereon,  which  reatrlctioBB  the  parcbaaws  did  not 
treat  aa  made  for  the  common  benefit  of  all.  as 
eridenced  by  their  Tiolatlon  thereof,  and  their 
failare  to  restrict  idmllar  vlolationa  by  other  pur- 
diaaers.  Others  he  sold  without  such  restric- 
tiona.  EM,  that  tiie  condnct  of  both  the  ven- 
dor and  the  purduwna  forl^da  tiie  conclaalon 
that  thdr  intent  and  nndentanding  were  that 
•ndi  restrictions  were  part  of  a  general  plan  <x 
odieme  for  tJu  benefit  of  all  the  pordiasera 

Appeal  from  circuit  court,  Washington  coun- 
ty. In  eqnlty;  Edward  Stoke,  Judge. 

Acttw  by  Ottaa  I*.  Sommen  and  wife 
•gainst  Henij  H.  Heeler  and  wife.  From  an 
order  dlssol^ng  a  preUmlnarjr  InJnnctlon, 
plalntUfs  app^  Affirmed. 

Axgned  before  McSHEBST,  O.  and 
FOWLBB,  BOTD,  PAGE,  SGHMUOKBB, 
and  PSABCB,  JJ. 

J>.  W.  Doab,  for  appellants.  A.  a  Btrlts^ 
for  appellees. 

PBABOB,  J.  This  is  a  blU  In  equity  filed 
by  the  appellants  to  restrain  the  appellees 
from  erecting  upon  their  own  premises,  ad- 
joining tbose  of  the  appellants,  a  bay  window, 
In  violation,  as  the  appellants  claim,  of  re- 
BtrlctlonB  contained  in  conveyances  for  their 
reqiectlve  premiaee  from  a  common  vendor,  to 
wbom  tbelr  titles  are  traced  throogb  mesne 
conveyances.  A  preliminary  InJnnctlon  was 
granted,  and  was  disstdved  upon  hearing,  and 
tberenpon  this  appeal  was  taken. 

Bev.  C.  L.  Seedy  being  the  owner  of  a 
tract  of  land  In  Hageratown,  on  the  east  side 
of  Mulberry  street,  laid  ont  the  tract  into 
28  lots,  14  of  which  fronted  on  Mulberry 
Btrieet,  and  14  extended  back  eastward,  front* 
Ing  on  King  street,  as  shown  in  the  accom- 
panying plat,  which  was  recorded  among  the 
land  records  of  Washington  connty,  but  wlth- 
oot  anything  thereon,  or  In  the  description  of 
the  lots  whicb  accompanied  the  plat,  to  indi- 
cate any  restrictions  upon  the  use  <tf  the  lots. 
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or  any  of  them.  In  the  subsequent  sale  and 
owveyance  of  these  lots  fronting  on  Mulberry 
street;  certain  restrictions  as  to  the  building 
line  to  be  observed  were  Inserted  in  some  of 
the  deeds,  while  In  others  there  were  no  re- 
strictions whatever.  Lots  1,,  2,  14,  8,  and  S 
were  the  first  sold,  and  In  the  order  named, 
without  any  restriction  as  to  their  use.  These 
conveyances  were  all  made  between  June  28, 
1888,  and  November  23, 1888.  Lot  5  was  con- 
veyed to  0.  P.  Mason  and  W.  M.  Keedy,  and 
the  first  house  built  upon  any  of  the  lots  was 
erected  here  in  the  spring  of  1889,  standing 
back  eight  feet  from  the  east  line  of  Mulberry 
street.  On  No.  1,  a  church  has  been  buUt. 
with  a  covered  vestibule  extending  beyond  the 
eight-foot  line.  On  No.  2,  three  dwellings 
have  been  built,  each  witb  a  two-story  bay 
window  extending  beyond  the  eight-foot  line. 
On  lots  7,  10,  and  14,  bouses  have  been  built, 
each  with  a  one-story  front  porch  extending 
beyond  the  line.  On  lot  8  a  bouse  was  erect- 
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ed  m-1888.  the  front  wan  of  wtilbli  Is  on  the 
eight-foot  line,  with  an  Inclosed  porch,  making 
It  a  one-story  bay  window,  extending  beyond 
the  line.  All  the  other  houses  on  the  Mulberry 
street  lots  have  steps  extending  beyond  the 
eight-foot  line.  All  these  lots,  except  1,  2,  14, 
3,  and  5,  were  sold  and  conveyed  with  sub- 
stantially the  same  restriction  as  to  buDding; 
fliat  Is,  *that  no  building  or  other  Improve- 
meat  shall  be  located,  built,  or  constructed 
upon  said  lot  closer  to  the  west  marginal  line 
tiiereof  than  a  line  running  parallel  thereto, 
and  bounding  the  west  wall  of  the  house  own- 
ed by  C.  P.  Mason  and  Wm.  M.  Keedy  upon 
lot  No.  5."  No.  11  Is  owned  by  Mrs.  Sum- 
mers, one  of  the  appellants;  and  No.  10,  by 
Mrs.  Beeler,  one  of  the  appellee^  who  is  now 
buflding  a  house  thereon,  with  a  bay  window 
extending  three  feet  beyond  the  line  of  the 
Mason  and  Keedy  house  on  No.  0,  to  which 
she  is  limited  by  the  original  conveyance  of 
her  lot  No.  10,  and  the  appellants  are  seeking 
to  restrain  the  erection  of  this  bay  whidow. 
Lot  11  was  origfoally  conveyed  to  the  Dauzer 
Lumber  Company  by  deed  dated  January  2, 
1S90.  containing  the  restriction  above  men- 
tioned; and  the  title  thereto  has  passed  to 
Mrs.  Summers  by  mesne  conveyances,  each 
of  which  refers  to  the  restriction  in  the  orig- 
inal deed.  Lot  10  was  originally  couveyed  to 
Norman  B.  Scott  by  deed  dated  December 
16,  1890.  with  the  same  restrtetloB;  and  the 
title  thereto  has  In  like  manner  passed  by 
mesne  conveyances  to  Mrs.  Beeler,  each  con- 
veyance  referring  to  the  original  restriction. 

In  Halle  v.  Newhold,  69  Md.  270,  14  AtL 
663,  this  court,  reviewing  the  cases  of  Thrus- 
ton  T.  Minke,  82  Md.  487,  Wblthdy  v.  Rail- 
way Co.,  11  Gray,  369,  and  Clark  v.  Martin, 
49  Pa.  St  289,  says:  "These  cases  conclusive- 
ly settle  the  law  that  a  grantor  may  Impose 
a  restriction  In  the  nature  of  a  servitude  or 
easement  upon  the  land  that  he  sells  or  leases, 
for  the  benefit  of  the  land  that  he  still  re- 
tains; and  if  that  servitude  Is  Imposed  upon 
Qie  helra  and  assigns  of  the  'grantee,  end  in 
favor  of  the  heirs  and  assigns  of  the  gnntoa. 
It  may  be  enforced  by  the  assignee  of  the 
grantor  against  the  assignee  (with  notice)  of 
the  grantee."  The  court  observed  that  In 
etch  of  the  cases  reviewed  the  grantor  im- 
posed the  servitude  upon  the  land  he  sold, 
in  favor  of  the  land  he  retained,  while  in  the 
case  then  before  the  court  the-  grantors  im- 
posed the  condition  upon  the  land  they  retain- 
ed, in  favor  of  the  land  they  sold;  but  the 
court  said  "the  principle  In  both  cases  is  the 
same."  But  the  case  now  before  ns  does  not 
fall  within  either  class  of  cases  mentioned. 
Mr.  Keedy  sold  and  conveyed  the  plaintiffs  lot 
No.  11  January  2,  1890.  He  had  then  sold 
and  conveyed  eight  lots  <Nos.  1.  2, 14,  3,  6,  9, 
8,  and  6),  the  first  five  without  restriction,  and 
the  last  three  with  the  restriction  mentioned, 
and  he  Imposed  upon  the  grantee  of  lot  11 
the  same  restriction;  but  he  imposed  no  servi- 
tude upon  tile  land  he  retained,  which  em- 
brftced  lot  10,  In  favor  of  the  land  he  then 


sold,  lot  Na'  IL  Be  add  and  conveyed  Hie 
defendants  lot  No.  10  December  16,  1880,  and 
he  Imposed  the  aame  restriction  ai>on  that  lot 
which  he  had  Imposed  upon  lot  11.  But  this 
restriction  cannot  Inure  to  his  benefit,  as  re- 
spects lot  11,  upon  the  principle  stated  in  69 
Md.,  and  14  Atl..  because  he  had  sold  lot  11 
nearly  a  year  before;  nor  can  It  Inure  to  the 
benefit  of  the  plaintiff,  upon  that  principle,  aa 
owner  of  lot  11,  because  there  la  no  privity 
either  of  contract  or  estate  between  the  plain- 
tiff and  the  defendant.  In  Mulligan  v.  Jordan 
(N.  J.  Ch.)  24  Atl.  643,  it  was  held  that  a  pur- 
chaser  of  a  lot,  whose  deed  contains  a  cove- 
nant against  the  erection  of  any  building 
within  a  certain  distance  of  the  curb  line,  can- 
not maintain  an  action  against  a  subsequent 
purchaser  of  an  adjacent  lot  from  her  grantor, 
for  violation  of  a  like  covenant,  when  there 
was  no  such  covenant  between  the  two  pur- 
chasers, and  their  grantor,  although  he  requlr 
ed  similar  covenants  from  all  purchasers,  did 
not  covenant  with  the  first  that  he  would  ex- 
act them  from  subsequent  purchasers. .  The 
chancery  coort  of  New  Jersey  Is  a  court  of 
high  repute,  and  has  dealt  with  numerous 
questions  of  this  character;  and  the  facts  of 
the  case  cited  above  are  so  cios^y  analogous 
to  the  facts  of  this  case  that  we  cannot  do 
better  than  adopt  the  following  language  from 
that  (pinion:  "The  complainant's  deed  la 
prior  to  that  of  the  defendant  Tbere  is  no 
covenant  to  the  complainant  from  Mr.  Bob- 
eris,  the  grantor,  that  he  holds  the  remainder 
of  the  property  subject  to  the  same  restrie- 
tlona,  or  that  he  will  exact  similar  covenanta 
from  purchasers  of  the  remaining  property; 
nor  is  the  complainant  the  exfH^  assign  tt 
defendant's  covenant  with  Mr.  Roberts;  nor 
Is  there  any  covenant  between  the  plaintiff 
and  the  defendant  The  right  of  an  owner  ot 
a  lot  to  enforce  a  covenant  <to  which  he  Is  not 
a  party  or  an  assign)  restrictive  of  the  use 
of  other  lands  ia  dependent  on  the  covenant 
having  been  made  for  the  benefit  of  his  lot 
Obviously,  while  a  subsequent  purchaser 
might,  by  the  operation  of  this  rule,  acqnire  a 
right  of  action  against  a  prior  purchases,  the 
prior  purchaser  would  acquire  ao  rights  from 
a  covenant  entered  Into  by  a  enbaeqnent  pur- 
chaser, unless  thore  exlats  some  condition 
which  wni  entitle  lilm  to  the  benefit  of  sncb 
covenant" 

The  condition  above  mentioned  haa  its  llltu- 
tratlon  In  another  class  of  cases,  In  which 
grantees  from  a  common  grantor,  whose  deeds 
contain  restrictive  covenants,  conditions,  or 
reservatloiui,  have  been  allowed  to  enforce 
them  Inter  sese;  that  is,  cases  "where,  al- 
though the  covenant  or  agreement  in  the  deed, 
regarded  as  a  contract  merely.  Is  binding  only 
on  the  original  parties,  ye^  In  order  to  cany 
out  the  plain  Itttaat  of  the  parties,  It  will  be 
construed  as  cre«tlng  a  right  or  Interest  In 
the  nature  of  an  easemmt  appurtenant  to  the 
remaining  land  of  tiie  grantor  at  the  time  «f 
the  grant;  and  the  right  and  burden  thus  cre- 
ated will  reflectively  pass  to^  and  be  binding 
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on,  All  Bubseqaent  rranteei  of  the  respecUre 
lota  of  land."  Whitney  r.  RaOway  Co..  11 
Oraj,  3^,  quoted  and  approved  In  69  Md. 
270.  14  Atl.  663.  But,  as  Is  weU  expressed  fn 
Mnlll^nii  T.  Jordan,  sapra,  "the  right  of  gran- 
tee* from  a  common  gnintn'  to  enforce.  Inter 
seve.  coreoants  entered  Into  by  each'  with  said 
grantor.  Is  confined  to  cases  where  there  Is 
proof  of  a  general  plan  or  scheme  fbr  the  Im- 
proTement  of  property,  and  Itn  consequent  ben- 
efit, and  the  covenant  has  beeb  entered  Into 
as  part  of  a  general  plan  to  be  exacted  from 
an  pnrchasera,  and  to  be  for  the  l>eneflt  of 
each  purchaser,  and  the  party  has  bought  with 
reference  to  snch  general  plan  or  schemel  and 
the  coTcnant  has  entered  Into  the  coDsldera- 
tlon  of  bis  purchase."  In  that  case  the  court 
[uweeded  to  say:  "The  only  fact  which  ap- 
pears  Is  that  the  same  covenant  is  Incorporat- 
ed in  the  deeds  of  the  complainant  and  defend- 
ant and  that  Mr.  Roberts  has  Inserted  the 
same  covenant  In  each  deed  he  made  convey- 
ing any  p(»Uon  of  the  property.  This  has 
been  held  not  sufficient  evidence  of  the  cove- 
nant baring  been  entered  into  for  the  benefit 
of  other  lands  conveyed  by  the  same  grantor," 
—citing  tn  support  of  this  position  Jewell  t. 
Lee.  14  Allen,  146;  Sharp  Ropes,  110  Mass. 
381;  Keates  v.  I^on,  4  Ch.  App.  218;  and  Ren- 
als  T.  Cowllsbaw,  11  Ch.  DIv.  866.  In  the 
present  case  the  facts  are  not  nearly  so  strong 
as  tn  Mulligan  v,  Jordan,  because  here  Mr. 
Keedy  conveyed  5  of  the  14  lots  sold  without 
any  refitrlctions  whatever. 

In  Tile  Co.  v.  Butler,  15  Q.  B.  Dlv.  268, 
Jufitice  Wills  says:  "The  principle  which  ap- 
pears to  me  deduclble  from  the  cases  Is  that 
where  the  same  vendor,  selling  to  several  per- 
sons plots  of  land,  parts  of  a  larger  property, 
exactK  from  each  of  them  covenants  Imposing 
restrictions  upon  the  use  of  tbb  plots  sold, 
without  putting  himself  under  any  correspond- 
ing obllgaiion.  It  is  a  question  of  fact  whether 
the  restrictions  are  merely  matters  of  agree- 
ment between  the  vendor  bloiself  and  his  ven- 
dees. Imposed  for  his  own  benefit  and  protec- 
tion, or  are  meant  by  him,  and  are  under- 
stood by  the  buyers,  to  be  for  the  common  ad- 
vantage ct  the  several  purchasera.  If  the  re- 
strictive covenants  are  simply  for  the  bene- 
fit of  the  vendor,  purchasers  of  other  plots 
oi  land  from  the  vendor  cannot  da'lm  to  take 
advantage  of  them.  If  they  are  meant  for  the 
common  advantage  of  a  set  of  purchasers,  such 
parchasers  and  their  assigns  may  enfwce 
them.  Inter  sese,  f4r  their  own  benefit."  That 
case  was  a  sale  of  a  parcel  of  land  In  1866,  In 
13  lots,  to  dlfFerent  purchasers,  with  cove- 
nant bj  each  restricting  the  use  of  the  land 
as  a  brickyacd.  Defendant  subseqtiently 
bought  lot  11,  but  his  deed  contained  no  re- 
strlctlon.  In  18^  plaintiff  contracted  to  pur- 
chase lot  11,  and  paid  a  deposit,  but,  on  dis- 
covering the  restrictive  covenant,  claimed  to 
rescind  the  contract,  and  sued  for  the  deposit; 
and  \t  was  b^d  that.  If  the  contract  were  exe- 
cuted, he  would  be  bound  by  tbe  restrictive 
covenants;  that  tlM  owner  OC  the  other  12 
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lots  oould  enforce  them  against  him  and  each 
other,  and  that  he  was  entitled  to  rescind 
and  recover  the  deposit.  On  appeal  Lord 
Eden,  M.  R..  said  Justice  Wills  was  perfectly 
correct,  and  that  "the  question  whether  It  Is 
Intended  each  of  the  purchasers  shall  be  lia- 
ble, In  respect  of  those  restrictive  covenants, 
to  each  of  the  other  purchasers.  Is  a  questltm 
of  fact,  to  be  determined  by  the  hitentlon  of 
the  vendor  and  of  the  purchasers,  and  that 
question  must  be  determined  upon  tbe  same 
rules  of  evidence  as  any  other  question  ot 
Intention."  Iii  that  case  the  property  was  put 
up  at  auction  In  1866  In  13  lots,  and  one  of 
tbe  publicly  announced  conditions  of  sale  was 
that  no  lot  should  be  used  as  a  brickyard.  At 
that  time  lots  1  and  2  were  sold;  In  Febroair, 
18ms,  there  was  a  second  auction,  at  which 
lots  6,  T.  and  8  were  sold;  and  In  October, 
18t!7,  there  was  a  third  auction,  at  which  lots 
B  and  10  were  sold;  and  the  evidence  showed 
that  all  these  were  sold  on  the  same  terms. 
Lots  3,  4,  and  6  were  sc^d,  respectively.  In 
18*&.  1866,  and  1867,  at  private  sale;  but 
tta^re  was  no  direct  evidence  as  to  tbe  terms 
on  which  they  were  sold,  the  deeds  for  these 
not  being  produced.  Lot  11  was  sold  at  pri- 
vate sale  September  4. 1906,  and  the  deed  con- 
tained the  restrictions  mentioned  at  the  aoc- 
tlon.  Lot  18  was  sold  at  private  sale  In  June, 
18H6,  with  the  same  restrictions.  These  re- 
strictions, among  other  things,  required  that  all 
buildings  erected  should'be  of  a  uniform  stone 
color,  with  slate  roofs,  and  should  cost  not 
less  than  £400  ea/A;  and  the  proof  was  that 
every  house  built  conformed  to  these  addi- 
tions. Upon  this  state  of  proof,  the  court 
could  reach  BO  other  logical  or  rational  con- 
clusion than  that  the  vender  intended,  and  the 
porcbasers  understood,  that  the  covenants 
should  Inure  to  the  benefit  of  every  purchaser, 
and  that  they  entered  Into  the  consideration 
of  every  purchaser.  But,  hi  the  case  before 
DS,  though  Mr.  Keedy  took  the  pains  to  record, 
before  eele,  a  plat  of  the  land,  and  a  descrip- 
tion of  the  lots,  he  nowhere  mentioned  any  re- 
strictions or  conditions  as  to  their  use.  There 
was  no  auction  sale  at  which  such  restrictions 
or  'conditions  were  made  known  to  the  pub- 
lic,' nor  was  snch  announcement  made  In  any 
other  manner.  Not  only  so,  but  the  five  lots 
first  sold  were  sold  without  any  rwtrlctlons; 
and  the  purchasers  of  all  the  other  11  lots  on 
Mulberry  street  (which  were  sold  with  re- 
strictions), except  Mn.  Summers,  have  treat- 
ed these  restrictions  as  not  made  for  the  com- 
mon benefit  of  all  these  purchasers,  both  by 
their  own  vlolatkm  of  these  restrictions,  and 
by  th^  failure  to  resist  similar  vMadons  by 
the  other  purdiasers.  We  tbink,  therefwe, 
the  conduct  tx>th  of  the  vendor  and  of  the  ppr- 
chasers  forbids  the  conclusions  that  their  In- 
tent and  understanding  were  that  these  re- 
strictions were  part  of  a  general  plan  or 
scheme  for  the  benefit  of  all  tbe  pttrchaseta. 

Tbe  cases  chiefly  relied  on  by  the  appellant 
do  not  sustain  bis  contention  in  this  caae. 
Thns,  In  TaUmadge  t.  Bankt  20  N.  T.  106^  a 
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plat  wu  filed  and  recorded,  Bhowlnff  that 
evaj  house  to  be  built  was  to  be  set  back 
elj^t  feet  from  the  street  In  T^nsteea  t. 
I^Tneh,  70  N.  Y.  449,  an  agreement  sbowt&s 
restrfetlons  as  to  all  the  lots  waa  recorded, 
and  the  defendant's  purchase  was  made  wltlr 
express  reference  and  subject  to  this  agree- 
ment It  was  strenuously  contended  that 
the  ease  of  Clark  t.  Martin,  49  Pa.  St  288, 
repudiated  the  necessity  of  a  general  plan 
In  cases  Uke  the  present  and  having  been 
approved  by  this  court  In  82  Md.,  and  In  69 
Md.  and  14  AtL,  snstolned  the  appellants* 
contention.  But  wa  do  not  so  understand 
thst  case.  The  language  naed  by  the  court 
and  relied  on  here  by  the  appellants.  Is  as 
foUows:  '*It  was  objected  at  the  a^ment 
that  this  remedy  applies  only  as  a  means  of 
compelling  an  observance  of  the  terms  In^ 
volved  In  a  g«ieral  plan  of  lots,  and  this 
element  actually  exists  In  about  half  of  the 
cases  just  cited,  yet  they  are  not  decided  on 
that  consideration.  It  is  not  because  a  plan 
is  deranged  that  the  court  interfere,  but  be- 
cause rights  are  Invaded,  or  about  to  be;  and 
this  fact  may  exist  in  a  plan  of  two  lots^  as 
well  as  in  one  of  two  hundred.  The  plan 
often  furnishes  the  proof  ot  the  terms  on 
which  sales  were  made,  but  the  fact  of  the 
alleged  terms  is  as  effective  when  proved  by 
a  single  deed  as  whea  proved  by  a  plan." 
It  Is  manifest  from  this  language  that  the 
Feniwylvania  court  Is  In  full  axxord  with  the 
Xhigllsh  chancery  court  In  holding  that  the 
question  is  one  of  fact  to  be  determined  by 
the  bitentlon  of  the  vendor  and  ot  the  pur- 
chasersi  and  that  it  Is  to  be  determined  upon 
the  sime  rules  of  evidence  as  other  qties- 
tbms  of  Intoitlon.  In  the  Penn^frlTanla  case 
there  were  but  two  lots  under  consideration, 
and  the  intention  of  the  parties  waa  as  clear- 
ly shown  by  the  one  deed  imposing  restric- 
tions upon  one  lot  for  the  benefit  of  the 
other,  retained  by  the  vendor,  as  It  conid 
have  been  by  a  plan  deewlbing  the  two  lots, 
and  detaiUi^  the  conditions  to  be  imposed 
on  one  for  the  bmeflt  of  the  other.  The  case 
of  Shup  V.  Bopes,  UO  Mass.  SAX,  is  more 
closely  analogous  to  the  present  case  than 
any  to  which  vra  have  been  rel^rred.  Heath 
laid  out  a  parcel  of  land  In  eleven  lots,  Ave 
of  which  fronted  on  the  north  lUde  of  Gordon 
street  and  one  on  the  south  side  of  the  same 
street  A  plat  was  recorded,  showing  the 
area  and  description  of  each  lot  hot  making 
no  reference  to  any  restrictions  upon  their 
nse.  Three  of  the  five  lots  on  the  north  side 
of  the  street  were  conveyed  by  Heath,  avh- 
ject  to  the  condition  that  no  bouse  should  be 
built  thereon  within  20  feet  ot  Oordon  street 
The  other  two  lots  on  the  north  side  and  the 
one  lot  on  the  south  Me  wore  conveyed 
without  any  restriction.  The  plaintiff's  deed 
was  prior  in  point  of  time  to  defoidanf a 
deed,  and  both  were  subject  to  the  restric- 
tion mentioned.  Defendant  began  the  erec- 
tion of  a  bouse  within  20  feet  of  the  street 
and  plaintiff  applied  for  an  Injunction,  which 


was  refused,  the  oonrt  aajftng:  *There  is 
nothing  from  which  we  can  Infer  that  the 
restriction  in  defendant's  deed  waa  taitended 
tot  the  boiefit  of  the  estate  now  owned  by 
the  ^aintUf.  No  such  purpose  can  be  gath- 
ered from  ttie  plan.  Neither  at  the  deeds 
nndor  which  these  parties  reqiectlv^  claim 
purports  to  give  to  the  grantee  any  such 
right  against  any  other  grantee.  The  bur- 
den of  proof  la  upon  the  xrialntlff.  If  riie  in- 
sists upon  giving  to  that  ccmdition  any  wider 
application,  and  that  biuden  we  do  not  find 
she  haa  sustained."  A  v«ry  elabwate  and 
able  review  of  all  the  leading  American  and 
Bingllsh  cases  on  this  snbject  will  be  found 
hi  De  Gray  v.  aub  House  (N.  J.  Oh.)  24  AtL 
888^  fully  sustaining  the  conclusions  of  the 
learned  judge  of  the  drcult  court  For  the 
reasons  stated,  the  decree  of  the  clrcnl^  court 
Is  affirmed,  with  costs  to  the  ai^llee  in  both 
courts. 


(90  Hd.  1S2> 

KBTS  V.  FORREST  tt  sL 
(Gonrt  of  Appeals  of  Maryland.  Nov.  24.  1800.) 

CLOUD  ON  TITUJ  —  POSSESSION  —  LANDLORD 
AND  TENANT— BSTOPPBL  OF  TSNANT. 

1.  Salt  to  remove  clond  on  title  will  not  lie 
oDlesa  possession  and  legal  title  Is  in  plaintiff. 

2.  Where  a  landlord's  Interest  In  property  is 
cut  off  b7  tax  sale,  the  taiBnt  Is  no  longer  es- 
topped to  deny  his  title. 

Appeal  from  circuit  court  ot  Baltimore  dty; 
Pere  L.  Wlckes,  Judge. 

Suit  by  Margaret  J.  Keys  against  Thad- 
deus  Porrest  and  others.  From  a  Judgment 
for  defendants,  i^lotlff  a^ealB.  Affirmed. 

Argued  before  McSHERRT.  C.  J.,  and 
FOWLEB,  FAGB,  BOTD,  SCHMUOEBB, 
and  FBABOB,  JJ. 

WlUIam  H.  Damon,  f«  valiant  How- 
ard Bryant  and  Ghartea  A.  Briscoe,  for  awel- 
lees. 

FEIABOB,  J.  Tla  appeUant  was  the  ownei 
fl<  the  tee  hi  the  premises  now  in  controversy, 
on  July  14,  188^  and  on  that  date  executed 
to  ThaddeuB  Foirest  one  of  the  j^dlees,  a 
lease  of  the  premises  for  99  years,  reserving 
a  yearly  ground  rent  thereon  On  the 

same  day  Forrest  assigned  his  leasehtdd  es- 
tate ttierdn  to  Thomas  M.  Norris,  trustee,  un< 
der  a  decree  of  the  drcdt  court  for  Baltimore 
city,  who  wss  authorised  to  employ  certain 
trust  funds  in  his  hands  In  the  purchase  of 
these  premises,  subject  to  said  ground  rent 
and  to  execute  to  said  Forrest  a  mwtgage  for 
9788.24  losned  1^  hfan  to  said  trustee  to  oi- 
able  him  to  comi^ete  audi  purchase,  which 
was  thus  made,  and  the  mortgage  was  duly 
executed.  The  staUe  and  dty  taxes  np<m  this 
property  for  the  year  1894  being  In  arrears, 
the  pnqierty  waa  sold  at  iHibUc  auction,  De- 
cember 17,  1895,  tmr  the  palyment  af  these 
taxes,  by  Lewis  N.  Hoi^ns,  collector,  to  Wil- 
liam B.  CroawelL  This  sale  was  duly  reports 
ed  to,  and  ratified  hsr,  the  drenit  court  of  Bal- 
timore dty;  and  eo  April  2%  1897,  John  F. 
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Pariett  then  collector.  In  pursuance  of  the  <Mr^ 
dlnancea  of  the  mayor  and  ckty  council,  con- 
T^ed  the  fee  to  said  Croswell,  who,  In  turn, 
on  Augoat  12,  18»7.  conveyed  the  same  to 
HatUe  V.  Forreat,  one  of  the  appelleea,  a  sia- 
tex  of  Thaddeua  Forreat  On  March  17, 18^ 
thla  bW  waa  filed  by  the  appdhmt  for  the  pur^ 
poM  of  remoTing  tlie  doud  dalmad  to  be  caat 
on  ber  title  by  tin  tax  aale  and  ttie  oonr^- 
ancea  menUoned. 

The  bUl  charges  that  the  appellant  waa  on 
Joly  14,  1868,  selaed  In  fee  of  aald  premises, 
and,  being  so  seised,  executed  the  lease  above 
mentioned,  by  which  Thaddeus  Forrest  cov- 
enanted, for  himself  and  hla  aaslgns,  to  pay 
said  groond  rent,  and  all  taxes  on  the  prem- 
laea^  when  the  same  should  be  payable,  but  that 
the  aald  Thaddena  Forrest  combined  and  con- 
epired  with  the  other  appellees,  WUUam  B. 
GroBwell  and  Battle  V.  Forrest,  to  cheat  the 
^^»ellant  out  of  her  fee-simple  estate  In  the 
ivemlaes  by  neglecting  and  failing  to  pay  the 
taxes  ttaereim,  and  by  causing  the  tax  aale  to 
be  made  as  baa  been  stated;  that  appellant 
bad  no  knowledge  of  aald  tax  sale,  or  of  said 
coDT^ttnces,  until  February  8, 1898,  when  she 
aivllBd  to  Thaddeus  Forrest  for  the  rent  In 
arrear.  and  then  learned  of  said  sale;  and  that 
sbe  bad  been  kept  In  Ignorance  of  the  sale  by 
the  continued  payment  of  said  gronnd  rent  np 
to  December  S,  18SB,  by  said  Thaddeus  Foi> 
rest,  after  said  sale  bad  been  ratified.  The 
bin  further  alleged  that  the  tax  sale  waa  Told 
by  loaon  of  fallise  to  comply  with  the  stat- 
ute relating  such  sales,  and  prayed  that  the 
sale  be  declared  noil  and  Toid,  and  that  all 
the  deeds  mentioned  be  declared  clouds  upon 
her  fee-simple  title,  and  be  set  aside,  and  for 
stuA  other  relief  as  might  be  granted. 

There  Is  no  averment  that  the  appellant  was 
in  posseeslcHi  at  the  time  the  bill  waa  filed.  It 
would  therefore  have  been  demurrable,  If  that 
ooorse  had  beoi  taken.  Answers,  however, 
woe  filed  by  all  the  appellees  denying  all 
fimnd,  combination,  or  coniqtlracy,  and  afieg- 
tnc  the  tax  aale  to  be  valid  and  regular.  It 
appears  tnm  the  testimony  that  the  appellant 
waa  not  tn  possession  when  the  bill  was  filed, 
and,  even  If  It  had  been  averred  she  was,  the 
bill  could  not  have  been  maintained  wltiiout 
clear  proof  of  both  possession  and  legal  title 
In  the  appellant  The  proceedings  nnder  the 
tax  sale  are  not  In  the  record,  and  are  there- 
fore not  before  us,  but  If  they  were,  and  If  de- 
fecthre  and  Irregular,  as  the  appellaut  alleges, 
ber  mnedy  would  be  by  action  of  ejectment 
Ttextor  T.  Shii^ey,  77  Md.  47ft,  2B  AtL  1019, 
and  28  AtL  1000. 

We  hare  carefolly  read  all  the  testimony, 
and  we  fully  agree  with  the  learned  Judge 
who  dismissed  the  bill  that  the  record  abso- 
lutely fiUls  to  sustain  the  charge  of  fraudu- 
lent combination  or  conspiracy,  and  we  may 
add  that  unless  we  are  to  substltnte  conjecture 
or  suspkUm  for  proof,  the  record  equally  falls 
to  support  any  charge  ot  fraud  or  question- 
able  conduct  on  the  part  of  Thaddena  Forrest 
alMM. 


It  la  contended  l^-  the  appellant  however, 
that  her  title  as  landlord,  which  existed  at  the 
time  Thaddeus  Forrest  entered  under  her, 
has  not  expired  by  effluxion  of  time,  and  that 
as  Battle  V.  Forrest  the  present  owner  of  the 
propwty,  was  one  <k  his  equitable  assignees, 
she  became  and  la  still  bound  the  cov- 
enante  at  tlie  lease  to  pay  the  rent  a^d  can- 
not defeat  the  appellant's  title  by  the  fbHiffe  to 
perform  duties  and  discharge  liabilities  thus 
Imposed  on  ber.  To  this  It  might  be  suffl- 
dently  replied  that  the  only  person  bound  by 
the  covenants  of  the  lease  was  the  trustee,  as 
the  legal  assignee  of  Thaddeus  Forrest;  Hat- 
tie  V.  Forrest  having  no  beneficial  Interest 
even,  until  the  death  of  her  mother,  who  has 
the  whole  beneficial  Interest  during  ber  life. 
But  even  If  Hettle  V.  Forrest  In  her  own 
right  stood  In  the  pktce  of  the  trustee,  we 
could  not  accede  to  the  appellant's  contention. 
In  Presstman  v.  Sllljacks,  S2  Md.  657,  the 
right  of  the  tenant  in  such  case  to  dispute  tiie 
landlord's  title  Is  considered,  and  the  Bnglish 
and  American  authorities  were  reviewed,  and 
it  was  held  that  the  tenant  should  be  "permit- 
ted to  show  that  his  landlord's  title  has  ex- 
pired, or  been  transferred,  or  defeated,"  As 
said  by  Judge  Sherwood  in  Duff  v.  Wllaon,  69 
Pa.  St  316,  "it  Is  always  competent  for  a 
tenant  to  set  up  that  the  title  of  his  landlord 
has  come  to  an  end  subsequent  to  the  date  of. 
the  leaee;  and,  whenever  the  enjoyment  ceas- 
es by  lawful  title,  rent  which  Is  the  recom- 
pense of  enjoyment  also  ceases."  When  the 
taxes  for  1894  were  duly  levied,  they  became 
Hens  on  this  property.  "The  title  of  the  ap- 
I>ellant  to  the  revendoo  waa  subject  to  the 
lien,  and,  when  the  lien  was  legally  enforced, 
the  title  of  the  appellant  In  the  reverrton  and 
the  title  of  owner  of  the  term  of  years  were 
both  gone.  The  legal  effect  of  the  tax  sale, 
which  was  reported  to,  and  ratified  by,  the 
circuit  court  waa  to  vest  prima  facie,  the 
fee-simple  title  In  the  purchaser  and  his  gran- 
tees." Textor  V.  Shipley,  77  Md.  476,  26  AtL 
1019.  and  28  Aa  1060.  The  decree  wUl  be 
affirmed*  wltb  ooata  above  and  below. 


(90  Md.  86) 

COLTON  ct  al.  v.   DOVBR  PBRPBTDAL 
BUILDING  &  LOAN  ASS'N  OF 
BALTIMORE. 
<Coort  of  Appeals  of  Maryland.  Nov.  24,  1890.) 

BANKS  AND  BANfaNO—SBT -OFF— IN  SOLVE  NOT 
—BILLS  AND  NOTBS-CORPORATIONS-COM- 
UON  LAW— BONA  FIDE  PURCMASBRB. 

1.  Under  Acts  1886,  c.  340,  art.  23,  fi  264a. 
providing  that  assets  of  an  Insolvent  corporation 
shall  be  distributed  in  the  same  manner  as  assets 
of  an  iDSolTent  debtor  under  Code,  art  47,  S  11, 
which  provides  that  such  eatatea  tiiall  be  diatrlb- 
uted  according  to  the  principles  of  equity,  defend- 
ant'B  deporits  in  sn  Insolvent  bank,  which  held  a 
note  against  him,  but  failed  before  Its  maturity, 
beiDf;  an  equitable  aet-off  against  the  note  In  the 
hands  of  the  bank's  receirers,  may  be  allowedt 
though  no  demand  had  been  made  tor  the  de- 

Eosita,  since  the  insolvency  of  the  bank  relieved 
im  of  the  necessity  of  mnking  a  demand. 

2.  A  note  executed  by  defendant  held  by  and 
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paysUe  to  a  benl^  b  urnet  in  the  banda  of 
thp  bank's  receiTen,  and  la  rabjeet  to  equitlei 
erlstlng  between  defendant  and  the  bank,  though 
the  receiTer  was  not  appointed  nntil  after  the 
note  matured. 

8.  Where  defendant  made  depo^  In  a  bank 
which  held  a  note  against  him,  nearly  matured, 
on  failnre  of  the  bank  before  msturitr  of  the 
note  defendant's  deposits  constitute  a  commnn- 
law  set-ofT  agaiDtt  the  note  In  the  hands  oC  tbe^ 
receivers,  since  such  set-off  would  hare  been 

Sood  aa  against  the  bank,  and  the  insolvency 
iw  does  not  authorize  the  receivers  to  collect 
more  than  was  due  the  bank. 

4.  Receivers  of  an  inaolvent  bank  are  not  bona 
fide  purchasers  of  Ita  aaseta,  and  cannot  refuse 
a  debtor  the  right  to  aet  off  a  dqtoait  la  the 
bank  against  hia  debt 

Appeal  from  drcnlt  court  of  Baltttnore 
clt7;  Henry  Stockbridge,  Judge. 

Bxceptlons  by  the  Dover  Perpetual  Build- 
ing &  Loan  ABBocIatlon  of  Baltimore  to  the 
auditor's  account  distributing  the  asseta  of 
the  South  Baltimore  Bonk,  refusing  to  allow 
said  building  association  to  set  oft  a  deposit 
against  a  note  executed  by  It  and  held  by 
the  bank.  From  an  order  sustaining  the  ex- 
ceptions, William  Colton  and  Simon  P.  Schott. 
recelTers  of  the  bank,  appeal.  Affirmed. 

Argued  before  McSHERRT.  C  J.,  and 
PAQE},  PBARCB,  rOWLBR,  BOTD,  and 
8GHMUCKER.  JJ. 

Wm.  S.  Bryan,  Jr.,  and  Martin  Ldmiayer, 
for  appellants.  L.  P.  Hennlnghauaen  and  P. 
C.  Heaolnghausen,  for  appellee, 

BOYD,  J.  A  bill  was  filed  In  the  court  be- 
low against  the  South  Baltimore  Bank,  a  cor- 
poration  of  this  state,  on  the  24tb  day  of 
February,  1888,  asking  for  the  appointment 
of  a  receiver,  and  that  the  bank  be  declared 
losolvent.  An  answer  was  filed  the  same 
day,  admitting  that  the  bank  was  Insolvent, 
aud  consenting  to  the  appointment  of  a  re- 
ceiver. One  of  the  appellants  was  appointed 
on  that  day,  and  afterwards  the  other  was 
appointed  co-receiver.  On  the  Ist  day  of 
June,  1898,  a  decree  was  passed  adjudicat- 
ing the  bank  insolvent,  and  determining  It 
was  ao  when  this  bill  was  filed.  The  re- 
ceivers proceeded  with  the  discharge  of  their 
duties,  and  in  due  course  the  case  was  re- 
ferred to  the  auditor  to  state  an  account  dis- 
tributing the  assets  of  the  bank.  When  the 
bill  was  filed,  the  bank  held  a  promissory 
note  of  the  appellee  for  $1,000,  wblch  be- 
came due  on  March  2,  189^,  and  the  appellee 
had  a  deposit  with  the  bank  of  9307.25.  At 
the  maturity  of  the  note  the  appellee  ten- 
dered the  receiver  then;  In  office  the  sum  of 
$642.75  In  payment  of  said  note,  claiming 
the  amount  of  the  deposit  as  a  aet-ofC,  and 
demanded  the  note,  but  the  receiver  refused 
to  accept  that  amount  Subsequently  that 
sum  was  accepted,  under  an  agreement  that 
It  should  be  credited  tm  the  note,  without 
prejudice  to  the  receiver's  claim  for  the  bal- 
ance, and  that  no  suit  sbould  be  instituted 
until  It  was  determined  whether  the  appellee 
was  entitled  to  set  ofT  the  deposit  against 
the  balance  due  on  the  note.   The  auditor 


refused  to  allow  the  set-off,  but  distributed 
to  the  appellee  Its  proportion  dividend  «a  a 
creditor.  Exceptions  were  filed  to  the  audit 
which  were  sustained,  and  a  decretal  order 
was  passed  directing  the  receivers  to  allow 
the  association  the  deposit  as  a  Bet-<^ 
against  the  balance  due  on  the  note.  Prom 
that  order  this  appeal  was  taken  by  tbe  re- 
ceivers, with  the  permission  of  the  court;  It 
being  represented  that  there  were  a  number 
of  other  <dalms  that  would  be  affected  by 
the  decision.  The  question,  therefore,  to  be 
determined  by  us,  is  whether  tbe  appellee  Is 
ratltied  to  set  off  the  amount  of  Its  deposit 
with  the  bank  at  the  time  of  Its  failure 
against  the  balance  due  on  the  note,  under 
the  circumstances  we  have  stated.  Several 
reasons  have  been  assigned  by  the  appellants 
In  support  of  the  position  that  the  appellee 
is  only  entitled  to  receive  a  distribution  on 
the  amount  of  the  depMlt-as  other  cred- 
itors are. 

1.  One  ground  relied  on  at  the  argument 
was  that  a  depositor  In  a  bank  cannot  main- 
tain a  suit  for  his  deposit  unless  he  has  pre- 
viously made  a  demand  for  It  and  that  no 
lemand  was  made  in  this  case.  "It  la  now 
perfectiy  well  settled  that  the  relation  be- 
tween banker  and  customer,  who  pays  money 
Into  the  bank,  or  to  whose  credit  money  Is 
received  there  on  deposit  la  the  ordinary 
relation  of  debtor  and  creditor."  Hardy  v. 
Bank,  61  Md.  S86.  And  It  Is  equally  well 
settied  that  a  depositor  cannot  aa  a  general 
rule,  maintain  an  action  to  recover  his  de- 
posit until  he  has  first  made  a  demand  for 
Ita  paymoit  8  Am.  &  Ong.  Bnc.  Law  (2d 
Bd.)  838.  But  while  that  la  true,  there  may 
be  circumstances  under  which  no  denmnd  Is 
necessary  prior  to  bringing  suit;  and,  on 
page  839  of  the  volume  of  the  Encyclopedia 
of  Law  above  referred  to.  It  Is  said  that 
"whwe  ttie  bank  has  suspended,  or  where 
for  any  other  reason  it  would  be  manifestly 
futUe  to  make  demand,  none  need  be  made." 
In  the  caae  of  Planters'  Bank  r.  Farmers'  & 
Mechanics'  Bonk.  8  Gill,  ft  J.  440,  It  was 
held  that  the  necessity  for  a  demand  would 
be  dispensed  with  by  the  suspension  of  spe- 
cie payinents  and  discontinuance  of  banking 
operations  by  the  bank,  provided  those  acts 
were  known  to  the  plaintiff,  and  from  the 
time  Qt  such  knowledge  the  statute  of  limita- 
tions would  begin  to  run.  It  would  have 
been  "manifestly  futile  to  make  demand"  on 
the  bank  or  the  receiver  for  the  amount  of 
deposit;  and.  If  the  appellee  had  sued,  the 
fact  that  a  demand  waa  not  previously  made 
would  not  have  defeated  tbe  action.  If  the 
bank  bad  not  failed,  and  bad  sued  the  appel- 
lee for  the  amount  of  the  note.  It  would  not 
have  been  necesury  for  tbe  latter  to  have 
proven  a  demand  for  tbe  deposit  prior  to 
the  time  suit  was  Instituted  by  the  bank.  A 
defendant  can  set  off  against  a  plaintiff's 
demand  a  note  of  the  plaintiff  which  ma- 
tured after  the  commencement  of  the  ac- 
tion.  Oarke  t.  Magruder,  2  Har.  &  J.  77 
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As  earlj  u  Whlttln^n  t.  Bank,  5  Bar.  ft 
J.  4Sd,  oor  predeceBSon  held  that  the  defend- 
mnt  la  an  aettoa  by  a  bank  on  a  'promlssorj 
Bote  against  him  may  set  off  against  the 
claim  of  the  bank  any  money  be  has  In  bank, 
ud  it  Is  not  Intimated  that  a  ^rlous  de> 
mand  waa  necessary  In  order  to  enable  hlra 
to  do  so.  The  bank  being  a  debtor  to  til* 
depositor,  the  right  to  set  off  such  deposit  Is 
within  the  rery  terms  of  our  statnte;  and 
baice  In  a  salt  by  the  bank  the  claim  for 
tbB  deposit  can  be  set  off,  although  no  pre- 
▼tons  demand  for  it  has  be«i  made.  That 
being  so.  It  would  seem  to  be  clear  that  no 
demand  woald  be  necessary  in  order  to  ra> 
able  the  defendant  to  set  off  the  amomit  of 
the  deposit  against  a  claim  made  by  the  re- 
ceiver of  the  bank.  If  there  be  no  other  rea- 
BOQ  for  not  allowing  It.  In  Morse,  Banks, 
I  338,  it  Is  said:  "Where  the  bank  Itself 
stops  payment  and  becomes  Insolvent,  the 
customer  may  avail  himself,  In  set-off 
against  his  Indebtedness  to  the  bank,  of  any 
Indebtedness  of  the  bank  to  himself,— as.  for 
example,  the  balance  due  him  on  his -deposit 
account.  Bo.  also,  even  thongh  the  debt  to 
him  has  not  matured  at  the  time  of  the  In- 
solTCTicy."  This  may  be  done  whether  a 
demifcn:!  had  or  had  not  been  prevlonsly 
made.  Port  McOolly.  60  Barb.  87;  Sey- 
mour T.  Dunham,  24  Hun,  96. 

2.  We  come  then  to  the  main  question  in 
the  case.  It  is  argued  that  to  allow  the  set-off 
would  be,  In  effect,  to  give  the  a^ellee  a 
preference  over  the  other  creditors  of  the 
bank,  and  that  It  Is  the  duty  of  the  receivers 
to  dlBiribute  the  assets  pro  rata,  and  not  to 
pay  in  full  any  one  creditor.  If  the  appellee 
waa  merely  a  creditor,  that  argument  might 
prevail,  but  that  was  not  the  relation  that  ex- 
isted between  the  two.  The  appellee  was  not 
only  a  creditor  to  the  amount  of  Its  deposit, 
bnt  tt  was  a  debtor  to  the  amount  of  the  note 
hdd  by  the  bank.  Its  debit  waa  larger  than 
its  credit  and,  if  the  bank  had  not  failed.  It 
could  only  have  recovered  the  difference  be- 
tween the  two.  Do  the  receivers  occupy  any 
better  posiUoa?  The  general  rule  undoubtedly 
is  that  a  receiver  takea  subject  to  set-offs 
which  the  defendant  might  have  set  up  against 
the  orlgtDal  owner.  See  22  Am.  A  Eng.  Bnc. 
Law,  308,  and  Merrill  v.  Granite  Oo.  (Mass!) 
S6  N.  B.  797,  23  L.  R.  A.  313,  note,  where 
many  authorities  are  collected.  There  are 
some  exceptions  to  the  rule,  one  of  which  may 
be  mentioned,  although  not  directly  Involved 
In  the  case,  as  some  of  the  authorities  cited  by 
the  appellants  are  to  that  point;  and  that  Is 
that  a  claim  obtained  after  the  commencement 
of  the  proceedings  which  resulted  In  the  ap- 
pointment of  a  receiver  should  not  be  allowed 
as  a  set-off  uuImb  there  be  some  statute  au- 
thorizing it  to  be  done.  In  this  case,  however, 
the  debt  was  due  by  the  bank  to  the  appellee 
before  the  proceedings  under  which  the  ap- 
pellants were  sppointtd  were  instituted.  As 
we  have  seen,  the  relation  of  debtor  and 
creditor  existed;  and  the  question  discussed 


above,  as  to  whether  demand  must  be  mad* 
befm  snlt  can  be  immght,  does  not  Id  any 
wise  reflect  upon  fbe  questUw  of  tndebtedneasi 
but  only  w  the  right  to  sue  for  the  indebted- 
ness before  demand  Is  made.  But  It  Is  said  on 
behalf  of  the  appellants  that,  Inasmuch  as  flis 
note  fell  due  after  the  appointment  of  tiie 
first  receiver,  he  took  It  free  from  all  equities. 
Just  as  a  bona  Ode  purdiaser  for  valne  would 
have  done,  and  that  a  claim  in  favor  of  the 
bank  which  did  not  mature  until  In  the  hands 
of  the  receiver  la  not  subject  to  a  set-off  by 
a  claim  which  existed  against  the  bank  before 
the  receiver's  rights  accrued;  in  short,  tliat 
in  one  case  the  debt  Is  due  by  the  bank  to 
the  customer,  and  In  the  other  by  the  custtnu- 
er  to'  the  recover.  If  that  vr&te  strictly  oop- 
rect  there  would  be  some  ground  for  the  con- 
tention; for  if,  for  exaihple,  the  appellee  had 
PDrchflsed'some  property  from  the  receiver.  It 
would  not  be  permitted  to  set  off  Its  claim 
against  such  indebtedness  to  the  receiver,  for 
It  would  thereby  not  only  obtain  an  unwar- 
ranted preference  over  other  creditors,  but  It 
would  prevent  a  proper  settlement  of  the  in- 
scdvent  estate,  and,  moreover,  they  would  not 
be  mutual  claims.  But  when  the  receiver 
was  appointed  he  took  the  assets  of  the  bank, 
and  among  those  assets  was  this  note.  It  was 
a  debt  already  Incurred  by  the  app^ee,  and 
payable  to  the  bank  when  due.  By  reason 
of  the  fact  that  It  was  payable  to  and  held  by 
the  bank.  It  was  an  ssset  that  became  vested 
in  the  receiver,  and  he  took  It  subject  to  the 
equities  existing  between  the  appellee  and 
the  bank.  Although  there  are  some  authori- 
ties to  the  contrary,  the  great  weight  of  au- 
thority Is  to  the  effect  that  the  fact  that  the 
claim  thus  held  by  the  receiver  does  not  ma- 
ture untirsfter  his  appointment  doea  not  pre- 
vent a  defendant  from  using  his  claim  as  a 
8et'4)ff.  Among  other  decisions  are  Berry  v. 
Brett,  e  BoBW.  62^1;  Scott  v.  Armstrong,  140 
TT.  8.  499,  IS  Sup.  Ct  148,  38  L.  Ed.  1059; 
Piatt  V.  Bentley,  11  Am.  Law  Reg.  (N.  S.) 
171:  In  re  Hatch,  1G6  N.  Y.  401.  50  N.  B.  49. 
40  L.  R.  A.  664;  Bank  v.  BaUlet,  8  Watts  & 
S.  311;  Aldrich  v.  Campbell,  4  Gray,  284; 
Smith  V.  Spengler,  88  Ho.  406;  ■  McCagg  v. 
Woodman,  28  III.  84;  Armstrong  v.  Warner, 
49  Ohio  St.  376,  31  N.  E.  877,  17  L.  R.  A.  466; 
Yardley  v.  Clothier.  2  O.  O.  A.  349,  51  Fed. 
606,  17  R.  A.  462;  Skiles  v.  Houston.  110 
Pa.  St.  254.  2  Atl.  30.  See.  also,  Fera  v.  Wlck- 
bam  <N.  Y.  App.)  81  N.  B.  1028,  17  L.  R.  A.  466, 
note.  Some  of  these  cases  make  a  distinction 
between  a  technical  set-off  In  suits  at  law,  and 
cross  demands  allowed  by  courts  of  equity; 
but,  AS  we  are  now  considering  a  dlstribuuon 
In  a  court  of  equity,  all  of  the  cases  can  prop-, 
erly  be  referred  to  here. 

3.  Bnt  It  Is  contended  by  the  appellants  that 
If  It  be  conceded  that  the  general  rule  is  as 
we  have  stated,  about  the  rights  of  toe  receiv- 
ers, they  occupy  a  different  poeitkoi.  by  reason 
of  oar  statute.  Section  2e4a  of  article  2S,  c 
Acts  1896,  provides  that  when  a  corpora- 
tion has  been  determined  or  jffoven  to  be  in* 
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aolToit  and  dissolved.  In  accotdanoe  vlth  sec- 
tion 2M,  **B.U  of  Its  property  and  aaaeta  ot  er- 
arj  descrlptton  shall  be  distributed  to  the 
ereditors  of  said  corporation  In  the  same  man- 
ner that  the  property  and  aasets  oC  an  In- 
solvent  debtor  are  distributed  under  the  iffovl- 
Bloiu  of  article  47  itf  the  Code.  •  •  •  And 
the  date  of  the  filing  <tf  the  bill  against  anch 
cn^oratlOD,  upon  whldb  It  may  be  dlasolred. 
shall  be  taken  and  treated  for  the  pnxpose  of 
determining  the  validity  oC  iweferences  and 
for  an  other  purposes  aa  the  date  ot  the  filing 
of  tiie  petition  hi  InsolTaicy  by  or  against 
a  natnral  pawm."  In  shnt,  recelrm  ot  cor^ 
pcratlona  that  ore  dissolved  unda  that  stat- 
ute are  placed  <Hi  the  same  basis  as  trustees  In 
liuolvency  of  natural  persons,  and  the  date  of 
filing  file  bin  Is  the  time  fixed  to  determine 
the  status  of  the  partlee  affected  hy  it  But 
section  11  of  article  47  of  the  Code  provides 
that  "the  estates  of  the  insolvent  shall  be 
distributed  under  the  order  of  the  court  ac- 
cording to  the  prindples  of  equl^.**  WhUe 
setpoff  la  equity  Is  generally  governed  1^  the 
same  prindidee  aa  at  law,  courts  of  equity 
sometimes  allow  a  set-off  where  for  some  tech- 
nical reasMi  It  eoiUd  not  be  allowed  at  law. 
The  Insolvent  of  the  party  agatost  whom  It 
is  claimed  frequently  affords  equitable  ground 
for  allowing  It  A  technical  set-off  Is  wholly 
of  Btatuttny  ori^  but  eoorti  <a  equity  exer^ 
else  an  original  Jurisdiction  over  tibe  suldect, 
and  will,  when  reaacm  and  justice  require  it, 
enf  (ffce  a  countordalm.  though  not  within  the 
letter  ol  the  statute.  Smith  v.  Dtmnell,  9  GUI, 
84,  and  Manning  v.  Thraston,  OB  Md.  218,  are 
tnatances  tit  such  equltaUe  reUef.  It  would 
■ometimes  work  great  injustice  to  customers 
of  banks  If  they  should  be  required  to  pay  in 
fun  their  Indebtedness  to  tibe  bank;  and  only 
receive  a  dividend  on  their  depoalts.  A  cus- 
tomer might  from  time  to  time  make  deposits 
In  bank  with  a  view  to  meet  his  note  hdd  bs 
It,  and  It  would  manifestly  be  a  great  hard- 
ship. If,  under  those  drctunstancea,  he  could 
not  apidy  his  depoeit  towards  the  payment  of 
the  note,  beoanse  the  bank  had  failed  and  a 
secelver  had  bem  qipolnted.  A  court  of  equi- 
ty would  certainly  not  permit  such  unjust  re- 
sults In  the  dlstrlbutkm  of  funds  before  It,  If 
awfli  facts  were  proven;  and,  although  In  this 
case  there  Is  no  evidence  that  the  deposit 
was  made  with  special  reference  to  the  ma- 
turity of  the  wtB,  yet,  as  It  became  due  a  few 
days  atta  the  receiver  was  appointed^  It  might 
wen  be  Inferred  that  the  appeUee  had  that 
fact  in  view  In  making  the  d^KMlts.  If  the 
bank  had  not  faOed,  It  could  have  a{^ed  the 
deposit  of  the  appeUee  towards  the  payment  of 
the  note.  8  Am.  ft  Eng.  Etac.  Law  ^d  Ed.) 
828.  835i  UUler  v.  Bank.  80  Md.  882.  And  It 
would  be  unreasonable  to  permit  a  receiver  of 
an  Insolvent  bank  to  collect  the  note  in  full, 
without  allowing  the  set-ot^  particularly  as 
the  bank  had  a  Iten  on  the  deposits.  **The 
bank  holds  a  Um  upon  the  deposits  In  Its 
hands  to  secure  the  repayment  of  the  dq>oe- 
itoi's  indebtedness,  and  may  enforce  that  lien 


aa  the  debts  mature,  tqr  applying  the  debtor'a 
deposits  upon  ttiem,  thus  setting  the  two  off 
against  each  other."  8  Am.  A  Bog.  Bnc.  Law 
(2d  Bd.)  885;  Miller  t.  Bank,  supra.  If  tb« 
^pellee  was  not  flnandally  reqwnslbl^  and 
had  attempted  to  assign  Ua  dalm  for  depostts 
against  the  back  to  a  third  person,  could  there 
have  been  any  question  about  the  right  of  the 
receiver  to  Inatet  upon  the  ai^llcation  of  the 
deposit  to  the  payment  of  the  note?  Cleariy 
not,  as  the  assignee  of  the  claim  would  have 
taken  It  subject  to  equities  existing  between 
the  appeUee  and  the  bank,  and  a  court  of 
equity  would  have  protected  the  bank  or  its 
r^^Ksottatlves,  the  lecetvcn.  Marshall  v. 
Oo(wer,  48  Md.  46.  It  would  seem  dear,  thai, 
that  at  teast  In  equity  the  deposit  ^ould  be 
allowed  as  a  eonntoclalm  or  setnrff .  But  even 
at  law  should  be  allowed  against  the  receiv- 
ers. It  Is  true  that  a  trustee  appdnted  under 
our  Insolvent  laws  does  not  occupy  precisely 
the  same  position  that  an  ordinary  trustee  un- 
der a  conventional  deed  of  trust  does,  aa  he 
has  greater  powers,  and  represents  the  cred- 
itors. He  can,  toe  example,  have  a.  deed  made 
1^  the  Insolvent  In  fraud  of  his  creditras  set 
aside,  which  an  assignee  under  a  voluntary 
deed  of  trust  cannot  do,  because  the  latter  oaa 
only  do  what  Ids  assignor  could.  But  the  In- 
sdvent  law  does  not  vest  him  with  such  pow- 
ers as  would  enable  him  to  collect  more  than 
Is  actually  due  the  InsoIvesLt.  and  thoe  was 
only  actually  due  the  balance  between  the  two 
accounts.  **A11  the  pnverty  of  every  desertp- 
tliHi,  rights  and  dalms  of  the  Insolvent,"'  vest 
In  the  trustee;  an^  If  the  Instdvent  has  dis- 
posed at  any  of  Ills  properly  In  vldatlon  of 
the  Insolvent  law,  it  is  void,  and  tb%  trustee 
can  recover  it.  It  could  not  be  successfully 
contended  that  the  creditors  of  an  Insolvent 
amid  deprive  one  who  owes  the  Insdvent  at 
the  r^t  of  set-c^,  and  how  can  the  trustee 
who  represoite  themdo  so7  Nor  can  be  avoid 
the  right  of  set-off  on  tiie  theory  that  he  oc- 
cuples  the  position  ot  a  bona  fide  purdiaser 
for  valuew  Haxtun  v.  Blsb(^  3  Weai.  IS,  re- 
ferred to  by  the  s^MKUants,  tends  to  sustain 
that  position,  but  that  case  has  not  met  with 
approvaL  Bee  QX.  T.  App.)  81  N.  B.  1028,  17 
L.  R.  A.  468,  note.  In  Dowler  v.  Cushwa.  27  . 
Md.  864,  this  court  quoted  with  approTOl  from 
Van  Wagmw  v.  Gaslight  Oot,  28  N.  J.  Iaw, 
281,  that:  *Tlie  rule  pervades  botb  bankrupt 
and  Insolvent  laws,  fbunded  (m  general  prin- 
ciples of  equity,  that  all  cross  demands,  wheth- 
er connected  or  lnd^>endent,  provided  th^  be 
mutual,  as  between  the  bankrupt  or  the  Insol- 
vent and  the  creditor,  shall  be  set  off.  and  the 
balance  only  shall  be  deemed  the  Indebtedness 
oa  one  side  or  the  other.  The  assignees  takp 
a  bankrupt's  prt^wrty  In  the  same  condition, 
and  subject  to  the  same  burthens,  as  the 
bankrupt  himself  held  I^  on  the  principle  tiiat 
tb^  are  not  purchasers  for  a  valuable  con- 
sideration, but  as  voluntary  w'gwftw  and  per- 
sonal rei^reeentatlves,  and  are  therefore  dls- 
tingolsbed  from  particular  assignees."  Al- 
though fully  recognbdng  the  distinction  be- 
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tirecn  Uie  trustee  of  an  Insolvent  and  one  ap- 
pointed by  tbe  debtor  In  a  deed  of  tnwt,  aa 
made  by  this  court  In  prevloua  cases,  we  can- 
not adopt  the  view  urged  npon  as,  that  tbe 
former  la  to  be  r^arded  aa  a  bona  fide  pnr- 
cbaser  for  Talae  of  the  assets  that  come  Into 
bli  taanda,  and  tboeby  permit  him  to  deprlTe 
a  debtor  of  sn^  a  right  as  that  to  set  off  a 
debt  dne  by  the  buolvent  prior  to  tbe  Instltn- 
tion  of  the  Insf^rent  proceedings;  and  we  find 
nothing  in  oar  statnte,  in  the  aathorities  we 
feel  called  upon  to  follow,  to  cause  na  to 
reach  a  condnskm  tbat  in  oar  tqilnion  would 
work  soch  manifest  Injustlt^  It  is  not  claim- 
ed that  a  recelTOT  appointed  under  the  sta^ 
Dte  referred  to  can  occupy  any  bettw  posl* 
tkm  than  an  insolvent  trtutee,  and,  tor  tbe 
reasona  we  have  given,  we  wOl  atUrm  the  or> 
der  of  the  conrt  appealed  from.  Order  af- 
flrmed;  tbe  «Mt>  to  be  paid  ont  <tf  tbe  bunl- 
Tcnt  mtaia. 

(«(  N.  J.  L.  M) 

KTATB  T.  ACEERMAN. 

(Supreme  Oomt  of  New  Jersey.  Nov.  18,  1899.) 

CRIMINAL  X^W— ra^— AITTRarOIS  ACQUIT— 
Rra^ICATION-OUBSTION  FOR  JURT— 
BURDBN  OF  PROOF— JUDOMBNT. 

1.  A  plea  of  autrtfoli  acquit  at  common  law 
nniit  be  specially  pleaded  In  writing,  and  must 
set  oat  the  former  record  of  aeguitttL  also  the 
idratlty  of  flie  ofltese  and  person,  by  proper 
averments. 

2.  Under  section  64  of  the  act  entitled  ''An 
act  regnlatiDX  proceedings  In  criminal  cases"  (1 
Gen.  8t  p.  1119),  and  section  45  of  tbe  revlifon 
of  the  saoie  act  (P.  U  1898.  pp.  886-882),  the 
plea  must  still  be  in  writing;  but  the  averments 
of  such  plea  need  only  be  that  the  defendant 
has  been  lawfully  acquitted  of  the  offeoie  char- 
Kcd  in  the  indictment.  Hie  avermenta  of  the 
^ea  need  not  be  any  more  ^edftc  than  required 
ajf  the  statute. 

8.  The  propa  practice  ia  for  the  state  by  rep- 
ncation  to  traverse  the  avennents  of  the  pies 
of  antrefois  acqoit.  when  Id  form  provided  by  the 
statute,  and  conclude  to  tbe  country;  and,  if 
thla  be  not  done,  the  traverse  or  similiter  will 
be  assamed,  and  the  Issne  aa  made  by  the  plea 
tried  and  determined.  ■ 

4.  The  determination  of  the  issue  made  hr  or 
joined  npon  soch  a  plea  mast  be  determlDed  by 
a  joiy.  nnder  the  rulings  of  the  conrt  as  to  the 
admiasibUity  of  evidence,  and  Instructions  to  the 
fan  npon  matters  of  law. 

6.  Toe  burden  of  poof  is  npon  the  defendant 
to  support  soch  plea  by  a  pr«»onderance  of  proof. 

6.  Tbe  jadgment  npon  sncn  plea  npon  the  find- 
ing of  the  jnry.  If  In  favor  of  the  defendant,  Is 
that  be  be  dismissed  and  discharged  of  the  prem- 
ises contained  in  the  Indictment,  and  that  he  go 
without  day.  It  the  flndinjc  of  the  jury  be 
against  the  defendant,  then  the  judgment  la  that 
be  answer  over,  or  plead  anew  generally  to  the 
fal^ctment. 

7.  If,  In  a  tfea  of  antrefois  acquit,  if  the  req- 
alsitea  of  the  statute  be  well  pleaded  (that  la, 
that  the  defOndant  has  been  lawful^  acquitted 
of  the  same  offense  diarged  in  the  indictmeDt), 
and  a  demurrer  by  the  state  be  interpoaed  to 
soch  plea,  then  the  [dea  stands  admitted,  and  the 
Judgment  by  the  coart  must  be  in  favor  of  the 
defendanL— that  he  be  Recharged  of  tiie  prem- 
ises oootamed  in  the  Indictment,  and  that  u  |» 
widiont  day. 

OStyllabos  by  the  Oourt) 

Bmnr  to  oovt  nt  QnnrCer 
coaatj. 


Albert  J.  Ackennan  was  Indicted  for  per> 
jury.  From  an  or6et  soatalnlog  a  demurrer  to 
a  special  plea,  and  refusal  of  trial  by  jnry  on 
Buoh  plea,  defendant  brings  errw.  Reversed. 

Argued  Jane  term,  1899,  before  MAGIB,  O. 
J.,  and  TAN  STCKEL  and  LIPFINCOrTT,  JJ. 

Hart  ft  Hart,  for  plaintiff  in  error.  Pelar 
W.  Stagg,  tor  the  BtRtou 

UFPINGOTT,  J.  This  writ  Of  error  Is  di- 
rected to  the  Bergen  county  court  of  general 
quarter  aeaalons  of  the  peace,  to  bring  Into 
tbla  court  for  review  tbe  record  and  proceed- 
ings nptm  a  certain  indictment  against  the 
plaintiff  In  error,  aa  defendant  flierein,  for 
perjury.  The  lodictment  was  presented  In  the 
Bergen  oyer  and  terminer  of  the  December 
term,  1899,  and  from  that  court  sent  to  the 
quarter  sessions  for  trial.  A  plea  of  not  guiltr 
was  entered  by  the  defendant  In  the  oesalooe; 
and  afterwards  leave  was  given  for  a  with- 
drawal of  this  plea,  and  tbe  defendant  ten- 
dered an  oral  plea  of  antrefois  acquit  Tbe 
court  refused  to  allow  soch  onl  plea,  and  di- 
rected the  defendant  to  file  the  plea  In  writing, 
with  a  verlflcatlon.  To  thla  plea  the  prosecu- 
tor of  the  pleas  filed  a  demurrer,  and  tbe  de- 
fendant joined  therein.  The  defendant  de- 
manded that  tbe  issue  mode  by  tbe  qiedal 
plea  of  autrefois  acquit  be  tried  by  a  jury. 
The  court  refused  sudi  a  trial,  and  upoD  argu- 
ment sustained  tbe  demorrer,  but  do  entry  of 
any  formal  judgment  was  made.  By  fiila  writ 
the  defendant  aeeks  a  review  of  these  pro- 
ceedings and  the  finding  of  tbe  oonrt. 

Up<Hi  a  plea  of  autrefois  acquit,  and  upon  a 
proper  trial  thereof  and  determination.  If  it 
be  in  favor  of  the  defendant  named  in  the  In- 
dictment, tbe  judgment  Is  final;  bat,  if  it  be 
against  the  defendant,  then  It  la  In  tbe  nature 
of  respond^it  oturta,  and  be  Is  allowed  to 
plead  over,  and  have  hie  trial  for  the  offense 
itself.  Wbart  Cr.  PL  ft  Prac  (9th  Ed.)  i  4Sa 
If  the  issue  be  found  In  favor  of  the  defend- 
ant,  the  judgment  Is  that  be  be  diamlesed  and 
ffiacharged  fnnn  the  iwemlaes  <m  tbe  present 
indictment  specified,  and  that  he  go  thereof 
wiUiout  day;  and  this  judgment  la  flnel.  1. 
Archb.  Or.  Prac.  ft  PI.  (J.  N.  Pomeroy's  Notes; 
8tti  Ed.)  p.  860.  No  further  steps  under  the 
Indictment  can  be  taken  against  him,  and  tbe 
judgment  la  equivalent  to  an  acqidttaL  All 
this  rests  iq>on  the  principle  that  no  man 
shall  be  more  than  once  In  peril  for  tbe  same 
offense,  and  it  Is  the  former  verdict  wblch 
constitutes  tbe  bar.  Mount  v.  State,  14  Obks 
286.  Tbe  former  verdict  itself  conatltutes  the 
bar.  West  v.  State,  22  N.  J.  Law.  212-281; 
Smith  T.  State,  4^  N.  J.  Law,  686:  1  Arcbb.  Or. 
Prac.  ft  PI.  (J.  N.  Pomeroy's  Notea;  8th  Ed.)  p. 
838k  and  caaea  cited.  The  conclusion  readied 
is  tbat  the  writ  of  error  must  be  dlamisaed 
becaoBo  the  record  obows  no  Jndgment;  All 
Uiat  appears  In  ttie  record  la  the  plea,  tlw 
demqrter,  and  joinder;  and  annexed  is  a 
tnuiacrtpt  of  the  notes  of  the  proceedings  of 
tbe  court  upon  tbe  matter,  showing  that  aftez 
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Bi'gumeDt  the  court  matalned  tbe  demurrer. 
The  record  In  no  leuBe  shows  the  entry  of 
any  Judgment  whatever  In  the  premlna 
upon  which  emr  will  lie.  But  Questlona 
have  been  raised  and  f  nUy  argued  as  to  the 
proper  procedure  upon  the  plea  qf  antrefols 
acquit,  and  it  has  beea  deemed  proper  to  In- 
dicate the  manner  ia  which  such  a  plea 
should  be  disposed  of,  and  the  Issue  thereby 
raised  determined. 

Article  1,  I  10^  of  Hie  constttntlon  of  this 
state  provides  that  "no  person  shall  after  ac- 
quittal be  tried  for  the  same  oflence."  1 
Qen.  Rt  p.  26.  The  criminal  procedure  act  of 
this  state  (F.  L.  1888.  p.  882,  f  45;  1  Gen.  8t 
p.  IISI,  I  M)  provides  that  *1n  any  plea  of 
autrefois  convict  or  autrefois  acquit  it  shall 
be  sulUcient  for  any  defendant  to  state  that 
he  has  been  lawfully  convicted  or  acquitted 
a^  the  case  may  be,  of  the  same  offence  char- 
ged in  the  indictment"  It  Is  contended  In 
behalf  of  the  defendant  that  the  defendant 
nnder  this  statute  can  wally  present  the 
plea  of  autrefois  acquit,  but  I  do  not  con- 
ceive this  is  tibe  proper  construction  of  the 
statute.  The  statute  provides  what  shall  be 
a  sufficient  statement  of  the  former  acquittal 
in  the  plea.  The  plea  itself  is  a  plea  to 
which  the  defendant  was  entitled  In  the  ab- 
sence of  tbe  statute,  and  at  common  law; 
and,  as  such,  the  lowest  form  of  certainty 
would  Buthce.  because  it  is  a  favored  plea; 
yet  It  was  always  held  that  It  most  be  In 
writing,  and  must  set  out  the  former  record, 
and  show  the  idoiti^  of  the  offense  and 
person  by  proper  averments;  and  this  was 
always  so  held  in  the  English  cowrts  un- 
til the  passage  of  the  statute  of  14  ft  16 
Vict,  c  100,  I  28,  which  is  precisely  the 
same  as  our  own  statute.  1  Bouv.  Diet  187; 
Hawk.  P.  G.  bk.  2,  c.  8«;  Starkle,  Cr.  Pt. 
863;  1  Archb.  Cr.  Prac.  ft  PI.  (J.  N.  Pome- 
Toy's  Notes;  8Ui  Ed.)  p.  847;  1  Chit  Cr. 
Law,  462;  4  Comm.  336.  The  statute 
of  14  ft  15  Vict  has  always  been  consid- 
ered OS  determining  the  form  of  the  plea 
only.  The  plea  at  common  law  was  a  good 
special  plea  In  bar  to  an  Indictment  In  the 
form  then  prescribed,  and  this  statute  re- 
lates only  to  the  form  of  tbe  plea  which  shall 
be  coDStdered  as  sutfident  1  Arcbb.  Cr.  Prac. 
&  PI.  (J.  N.  Pomeroy'B  Notes;  6th  Ed.)  p.  347. 
Yet  the  plea  must  be,  as  at  common  law,  in 
writing.  The  usual  replication,  when  the  rec- 
ord of  the  former  acquittal  was  set  out  in 
the  plea,  was  nul  tlel  record.  But  In  the  stat- 
utory plea  the  record  need  not  be,  and  Is  not, 
set  out;  there  can  be  no  prout  patet  per 
recordum,  and  In  criminal  cases  no  such 
thing  as  a  trial  by  the  record;  and,  as  the 
trial  In  all  cases  must  be  by  the  country,  a 
general  traverse  of  the  plea  Is  the  proper 
replication  by  the  state,  whenever  It  is  In- 
tended to  contest  the  former  acquittal  or 
conviction.  In  many  cases  after  the  plea  is 
presented  the  traverse  1b  assumed.  An  ex- 
amination of  the  record  of  the  proceedings 
ordinarily  reveals  the  fact  that  the  plea  has 
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been  tried  without  any  formal  r^Ucation 
at  all,  the  general  traverse  m  similiter  being 
implied.  State  r.  Bwepson.  81  M.  a  BTL 
But  the  better  practice  is  toe  the  court  to  re- 
quire a  formal  replication  of  gmeral  trav- 
erse. This  appears  to  be  Uie  practice  laid 
down  In  all  the  cases  In  which  the  subject 
has  been  considered,  and  It  Is  tbe  gsnwal 
rule  laid  down  by  all  the  text  writers.  1 
Archb.  Cr.  Prac.  ft  PL  (J.  N.  Pometoy^  Notes; 
Mth  Ed.)  p.  848;  11  AnL  ft  Eng.  fllna  Law,  p. 
868,  and  cues  dted. 

In  the  case  now  nndw  oensideTation,  the 
idea  averred  in  apt  and  apiffoprlate  lan- 
guage, as  an  answer  to  the  Indictment  found 
and  presented  to  the  court  on  Decembtf  30; 
1896,  under  which  he  was  arraigned  In  this 
proceeding,  that  he  had  been  formeriy  In- 
dicted, arraigned,  and  tried  for  the  same  of- 
fense, under  a  good  and  valid  indictment 
,  presented  against  him  at  the  Beptnuber 
term,  1888  (a  copy  of  which  indictment  was 
annexed  to  the  plea),  and  that  nnder  such 
indictment  he  was  arraigned,  pleaded  "Not 
guilty.'*  and  was  given  a  trial  by  Jury  on 
November  10  and  11,  1808;  that  evidence 
was  taken  on  such  trial;  that  the  Jury  wsa 
charged  by  tbe  court  and  that  the  Jury  re- 
tired, and  after  due  deliberation  returned  a 
verdict  of  not  guilty;  and  that  thereupon 
the  defendant  ms  lawfully  acquitted  of  tbe 
offense  charged  in  the  former  indictment— 
the  offense  and  the  person  being  the  ssme  In 
both  Indlctmenta  A  copy  of  the  former  in^ 
dlctment  was  annexed  to  tbe  plea,  which  was 
verified  by  the  oath  of  the  defendant  The 
plea  waa  sufficient  under  the  statu^  In 
averring  a  prior  lawful  acq'ulttaL  It  .was 
also  a  good  plea  at  common  law.  It  has  bera 
necessarily  hdd  that  the  plea  of  autrefois 
acquit  I8  of  a  mixed  nature,  and  consists 
partly  of  record  and  partly  matt^  of  fact 
The  matter  of  record  Is  the  former  indict- 
ment and  acquittal.  The  matter  of  fact  Is 
the  identity  of  tbe  offense  and  of  the  person 
formerly  indicted.  4  HI.  Comm.  835.  Un- 
der the  plea  here  presented  with  tbe  statu- 
tory averments,  the  Issue  became  one  for  a 
Jury  to  determine,  under  proper  Instructions 
by  the  court  as  to  the  law.  Wherever  the 
offenses  charged  In  the  two  Indictments  are 
capable  of  being  legally  Identifled  as  the 
same  offense  by  averments.  It  becomes  a 
question  of  fact  for  tbe  Jury  to  determine 
whether  the  averments  be  supported,  or  the 
offense  be  the  sam^  and  the  replication 
should  conclude  to  the  country.  Whart  Cr. 
PI.  &  Prac.  (0th  Ed.)  8  485.  It  has  been  held 
under  the  common-law  plea,  where  it  was 
necessary  to  eet  forth  tbe  former  record, 
that  under  a  replication  of  nul  tiel  record. 
It  was  necessary  to  have  a  Jury,  but  that  the 
court  can  charge  the  Jury  that  the  plea  is 
not  sustained  ]}y  the  proof,  when  that  Is 
the  fact  HIte  v.  State,  9  Yerg.  867;  Whart 
Cr.  PI.  ft  Prac  (9th  Ed.)  8  484. 

The  fact  Uiat  In  the  former  Indictment  the 
'  dme  of  the  commission  of  the  offense  is  laid 
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of  a  different  date  than  In  the  Indictment 
npcu  which  the  defendant  Ib  Bongbt  to  be 
again  charged,  nnlesa,  perhaps,  it  be  an  Im- 
possible date,  is  not  a  fact,  under  the  atatn- 
tory  averment  of  the  plea  that  It  Is  the  same 
offense,  such  as  to  render  the  plea  nnaTall- 
able  for  the  determination  of  the  Jury.  The 
question  under  the  aTermenta  Is  whether  It 
Is  the  same  ofFcose.  ^he  time  as  averred 
in  the  former  Indictment  may  or  may  not  be 
a  material  fact  In  the  Issue.  The  test  Is, 
Is  It  the  same  offense?  And  the  fact  of  a 
different  date  must,  along  with  other  facta, 
be  submitted  to  the  jury.  The  variance  of 
the  time  of  the  commission  of  the  offoiso 
In  the  indictment  the  precise  accuracy  of 
which  -  Is  not  material,  cannot  of  Itself 
change  the  rights  of  the  defendant,  and  sub- 
ject him  to  a  second  trial.  1  Leach,  448;  9 
East,  437;  2  Hale,  P.  C.  pp.  224.  226.  247;  8 
lust.  318;  Hawk.  P.  C.  bk.  2,  c.  35,  f  3;  Com. 
v.  Roby,  12  Plcb.  S04;  Com.  v.  Cunningham, 
13  Mass.  245;  2  Hale,  P.  C.  pp.  179-244. 

The  trial  of  the  Issue  presented  by  the 
plea  of  autrefois  acquit  la,  like  the  issue  up- 
on plea  of  not  guilty,  triable  by  a  jury  only, 
under  like  procedure,  except  that  the  burden 
of  the  proof  of  the  Issue  lies  upon  the  defend- 
ant to  establish  the  averments  of  the  plea 
to  the  satisfaction  of  the  jury  by  a  pre- 
ponderance of  proof.  2  Leach,  Ml;  1  Archb. 
Or.  Prac.  &  PL  (J.  N.  Pomeroy's  Notes;  8th 
Bd.)  p.  848.  and  notes;  Wortham  v.  Com..  5 
Band.  669;  Com.  v.  Daley,  4  Gray,  209.  The 
defendant  must  establish  the  existence  of 
tite  record,  and.  orally  or  otherwise,  the 
aTerment  of  identity  of  the  offense  and  per- 
son. Whart  Or.  Bv.  |  693;  Wharton,  Or. 
PL  &  Pnc.  (9th  Bd.)  {  488.  In  the  trial  of 
12ie  tasne,  what  becomes  a  matter  of  law  for 
tiie  coart,  and  what  a  matter  of  fact  for  the 
Jury,  to  determine,  must  be  regulated  by  the 
general  principles  relating  to  the  admission 
of  evidence,  the  effect  of  docnrnents  and  rec- 
ords, and  as  to  Instruction  as  to  the  law  to 
be  applied  by  the  jury  to  reach  a  conclusion. 

The  demurrer  which  was  presented  to  the 
idea  of  autrefois  acquit  raised  no  Issue  of 
fhct  to  be  tried.  It  admitted  the  truth  of 
every  fact  which,  either  at  common  law  or 
nnder  the  statute,  bad  been  well  pleaded. 
The  only  fact  requisite  to  be  i^eaded  by 
the  defeudant  was  that  he  had  "been  lawful- 
ly acquitted  of  the  offense  charged  In  the  In- 
dictment" This  averment  was  contained  in 
the  plea,  and  Its  truth  was  admitted  by  the 
demurrer;  and  not  only  was  this  Bo,  but  all 
the  other  facta,  such  as  the  averments  of 
identity  of  the  offense  and  of  person,  were 
to  be  taken  as  admitted  to  be  true.  Oom.  v. 
Myers,  1  Ya.  Cas.  188.  When  these  facts 
were  admitted  as  true  by  the  state,  by  ita 
demurrer,  the  judgment  by  the  court  could 
only  be  a  final  one  In  favor  of  the  defendant; 
that  la.  that  the  defendant  be  dlamlssed  and 
discharged  of  the  premises  in  the  Indictment 
cmitalned,  and  that  he  go  without  day. 
Whart  Ct.  PL  ft  Prae.  (Mb  Bd.)  <  188,  and 


caaes  cited.  And.  U  the  demorrer  la  Inalated 
upon  by  the  stated  this  is  Uie  propor  Jndf- 
ment  to  t>e  entered. 

As  the  situation  la  revealed  by  the  pro- 
ceedings In  the  sessions,  there  appears  to 
have  been  some  misconception  of  the  prac- 
tice. Therefore  the  stMe  can,  If  so  adrlaed. 
withdraw  the  demurrer,  and  go  to  the  coun- 
try upon  a  traverse  of  the  plea  of  autrefois 
acquit  The  record  brought  up  by  this  writ 
may  be  remitted  to  the  quarter  sesslouBt 
that  the  canae  proceed  In  that  eoort  accind- 
iDff  to  law. 

<nue. »} 
WEEKS  ft  POTTER  CO.  v.  BLLIOTT. 
(Sivreme  Jadidal  Ooort  of  Maine.   Dec  6, 

1899.) 

INSOLVnNOT— PROOF  OF  DEBT— HUSBAND  AND 
WIFE.  4 

1.  A  wife  may  prove  a  claim  against  the  in- 
solvent eBtftte  of  her  husband. 

2.  Held,  in  this  case,  that  the  claim  of  the  In- 
soivent's  wife  wa&  under  the  evidence,  properiy 
admitted  to  proof  In  the  court  of  insolvency. 

(Official.) 

Report  from  mpnme  Judicial  oonrt,  Wal- 
do county. 

Presentation  of  claim  by  Ludla  E.  Elliott 
against  the  estate  of  her  husband,  in  Insol- 
vency. Prom  an  allowance  of  the  claim  the 
We^  ft  Potter  Company  appeal.  Dismissed. 

Argued  before  PETERS.  C.  J.,  and  EM- 
ERY. HASKELL,  WISWELL,  SAVAGE,  and 
FOOLER,  JJ. 

Jot.  WUUamaon.  for  ^wdlant  W.  P. 
Tbompaon,  tor  cbdmaat 

SAVAGE,  3.  Lodla  B.  Elliott  presented 
claims  against  the  estate  of  her  husband.  Til- 
ton  A.  Elliott,  in  InBolvency.  She  dalmed  to 
be  the  Indorsee  and  owner  at  one  note  for  $1,- 
000,  originally  given  by  her  husband  to  her 
father,  A.  E.  Houghton,  and  by  him  Indorsed 
to  her;  also,  the  payee  of  another  note,  for 
$600,  given  to  her  by  her  husband;  also,  the 
hinder  and  owner  of  a  duebiU  for  $100.  AU 
these  obligations  were  for  money  lent  These 
dalms  were  admitted  to  proof  by  the  Judge  of 
the  court  of  insolvency,  and  the  Weeks  ft  Pot- 
ter Company,  a  creditor,  appealed. 

The  appellant's  objections  are  (1)  that  cred- 
it should  be  given  on  said  claim  for  the  sup- 
port fumlsbed  to  A.  El.  Houghton  and  wife 
by  the  Insolvent  debtor;  and  (2)  that  the  claim- 
ant as  wife  of  the  debtor,  is  not  entitled  to 
prove  against  the  estate  ol  her  husband  a 
claim  tor  mon^  lent  by  her  to  him  from  her 
separate  estate,  and  oaed  by  him  in  lila  bnil- 
ness. 

We  do  not  think  that  either  objection  cut 
be  sustained.  The  first  falls  for  want  oC 
proof.  The  case  shows  that  the  daimant's  fa- 
ther, A.  B.  Houghton,  and  his  wife,  had  been 
living  in  the  family  of  the  debtor  for  some 
time  prior  to  bis  going  Into  Insolvency;  but  It 
does  not  show  any  contract,  express  <a  Im- 
plied, by  whUih  Houghton  la  liable  for  taU  sup- 
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port  either  to  the  debtor  or  to  the  claimant 
The  Inference  Is  rather  to  the  contrary,  tak- 
ing Into  account  the  relationflliip  of  the  pai^ 
ttee,  and  also  certain  pecnnlair  glfta  or  ad- 
Tmnoementi  -whUti  Hooghton  had  made  to  tlw 
dalmant,  and  of  which  the  Insolvent  had  the 
nae  In  -vhole  or  In  put  Nor  does  the  case 
■how  facta  which  we  think  should  be  regard- 
ed as  fraudulent  as  to  creditor*,  within  the  In- 
solvent  law. 

The  second  ohJectUn  presents  the  qoestton 
whether  a  wife  who  holds  a  mild  Indebted- 
ness against  har  husband  can  prove  the  same 
against  his  estate  In  insolvency.  We  have  no 
doubt  that  she  can.  It  is  not  dalmed  hoe 
ttiat  she  may  not  lawfully  contract  with  her 
husband,  at  that  his  note  to  her  Is  not  vsUd,  or 
that  the  tide  to  his  note  to  a  third  person 
do«  not  pass  to  ber  by  nle  or  gift  and  In- 
dorsemoit  Motley  t.  Sawyer,^  84  Me.  540; 
Webster  t.  Webster,  S8  Me.  139;  Blake  ▼. 
Kake,  M  Me.  177.  But  It  U  claimed  that 
while  the  marriage  relation  coDtlnaee  she  can- 
not enforce  her  claim  by  proving  It  against 
bis  Insolvent  estate.  At  conunon  law  a  wife 
could  not  maintain  an  action  at  law  against 
her  husband.  And  it  has  been  held  that  while 
the  marital  relation  continues  her  rights  fa 
this  teBpect  have  not  been  enlarged  stat- 
ute. Smith  T.  Gorman,  41  Me.  405;  Crowther 
V.  Crowther,  66  Me.  SSS.  Har  contract  with 
her  hmband  is  not  Invalid,  but  the  right  to 
^orce  it  against  him  te  suspended  during 
coverture.  But  it  Is  suspended  no  longer,  and 
It  Is  suspended  only  as  against  him.  Lane  t. 
Lane,  76  Me.  521;  Blake  V.Blake,  supra.  The 
wife's  administrator  was  allowed  to  recover 
against  the  husband's  executw  In  Morrisoo 
V.  Brown.  84  M&  82,  24  Atl.  672.  We  see  no 
good  leascm  why  the  wUe  maj  not  prove  her 
claim  against  his  Insolvent  estate.  The  pro- 
ceeding Is  not  against  the  husband,  but 
against  his  estate^  which  is 'in  the  bands  of 
the  court  Cor  distribution.  None  of  the  resi* 
sons  whidi  weigh  against  suits  between  bus- 
hsnd  and  wlf6  are  applicable  In  sndi  a  casoL 
Intmsts  are  not  adverse  to  his.  There 
is  no  controversy  between  than.  There  are 
no  principles  of  public  policy  to  be  cootraven- 
ed  by  permitting  her  to  prove  ber  claim  and 
share  in  the  distribution.  The  statute  pro* 
vldes  that  "creditors"  may  jirove  their  claims. 
No  distinction  is  made.  And  we  think  It  Is 
clearly  the  Intent  of  the  statute  that  an  cred- 
itors shsll  share  in  the  assets.  See  In  re 
Blandln.  1  Low.  548,  Fed.  Ca&  No.  1,527,— a 
case  in  pcdnt  The  Insolvent  law  has  been  In 
force  for  more  than  20  years.  During  that 
time  thousands  of  wives  have  proved  claims 
against  the  estates  of  their  husbands.  If  the 
law  is  as  chiimed  by  the  appellant  it  Is  cer- 
tainly ranarkable  dat  the  right  to  do  so  has 
not  been  challenged  before  this  time. 

The  appellant  has  cited  and  relies  upon  d»> 
dslona  In  Massaidinsetts  to  the  effect  that  a 
note  glvoi  by  a  husband  to  a  wife  cannot 
be  collected  even  in  the  hands  of  a  third  puty. 
This  Is  so,  because  under  the  statute  of  Massa- 


chusetts, nnllk*  out  statnli^  hnsbands  aad 
wives  may  not  contract  with  each  other. 

Appeal  dismissed,  with  costs. 

Deoee  of  o«irt  of  Insolvmcy  alBiaisd. 


(»  U«.  S39) 

UNION  WATBR-POWBB  CO.  v.  CHABOT 
etsL 

(Supreme  Jodldal  Court  of  Maine.    Dee.  11. 

1899.) 

LAND  RENT— LIBN— BCriLDINOa. 
L  Under  Ber.  St.  c.  91,  I  87,  bnfldiDgs  placed 
upon  laud  of  another  are  subject  to  a  Uen  for 
land  tent,  whether  the  land  ie  leased  or  not.  It 
is  an  absolute  statute  lieu,  and  treats  the  thlog 
as  the  debtor,  independent  of  the  ownership. 
Having  once  attadied,  it  ralsts  as  to  snbeegnent- 
ly  accruing  rent,  not  as  a  new.  but  as  the  original, 
hen. 

2.  It  takes  precedence  of  a  mortgage,  whether 
existing  when  tiie  building  was  rightfully  placed 
upon  the  land  and  made  aabjcct  to  rent  or  snbse* 
quently  created. 

8.  It  is  enforceable  against  tiie  building  wfaen- 
ever  land  rent  becomes  doe  and  payable^  regard- 
less of  its  then  ownership. 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Androscoggin  comity. 

Action  by  the  Union  Water-Power  Company 
against  Joseph  G.  Chabot  and  others.  Judg- 
ment for  plalntUt,  and  defendants  except 
Overruled. 

This  was  an  action  brought  to  recover  six 
months'  rent  of  land;  ttie  plalntlit  ni«imit>g 
a  lien  on  the  building  standing  on  the  land  in 
the  dty  ot  Lewlstm  for  the  amount  ot  the 
rott  1^  Tlrtne  ot  the  tbUowiug  provUons  of 
Bev.  8t  c.  91. 1  87: 

"In  an  cases  yrben  land  rent  aoaoes  snd 
remslns  nnpsld,  whether  under  a  leaser  or 
otherwise,  all  buildings  upon  the  premlsee 
while  the  rent  accroes,  are  subject  to  a  Uen 
and  to  attachment  for  the  rent  due,  as  pro- 
vided In  the  preceding  section,  although  other 
persons  than  the  lessee  may  own  the  whole 
or  a  part  thereof,  and  whether  or  not  the  land 
was  lessed  tax  the  purpose  of  erecting  snCh 
buHdtaigs;  provided^  howevo;  that  If  any  per^ 
son  ezo^  the  lessee,  to  Intwested  In  said 
buildings,  the  proceedings  shall  be  substan- 
tially in  the  forms  directed  for  enf Mciug  liens 
sgalnst  vessels,  with  such  additional  notice  to 
supposed  or  unknown  owners,  as  any  Justice 
of  the  supreme  Judicial  court  orders,  or  tlie 
attachment  and  levy  of  eaecntlon  shall  not  be 
valid  except  against  the  lessee." 

The  case  wss  submitted  to  the  presiding 
Justice,  with  the  right  of  ezc^;)tlon,  upon  tiw 
following  agreed  statement  of  facte: 

"The  building  was  orected  In  the  spring  of 
1894  on  land  ot  the  pWntUf.  After  the  com- 
pletbm  ot  said  building,  <m  August  7. 1894,  the 
defoidant^s  Intestate  mortgaged  said  building 
to  B.  ^vost  A  Sens  to  secme  a  loan  of  $20(^ 
which  siUd  mortgago  was  duly  reoorded  in  the 
otBce  of  the  dty  derk  of  Lewiston  «  said 
August?,  1884. 

is  admitted  ttnt  ttie  bulldtaig  above  men> 
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dooed  eoiiBtltiitai  tlw  only  mwM  of  mM  lii- 
teitate  In  the  taimds  of  nld  Jot«ph  G.  Ghabot 
admlnlBtratot,  and  tbat  said  estate  la  Inaol- 
Tent. 

"It  la  admlttea  tbat  tlie  xout  dalmed  ttw 
plaintiff  accrued  In  1898,  and  ntbeeqnent  to 
tlie  dellTery  and  reewd  of  tiie  mortgace  to  BL 
PtoToat  A  Sons. 

*^Cbe  qoeatkai  to  be  detmnlned  li  irttetber 
Ute  plalntUTi  Hen  on  said  bnlkltng  for  land 
lent,  BB  set  forth  in  its  writ,  takes  preeedcace 
of,  and  li  snporior  to.  the  lien  of  the  mort- 
gagees nnder  the  mcnisage  aa  above  aefc 
forth.'* 

The  pieildliv  jnattoe  ruled  that  the  land* 
lord'a  lien  was  anperior  to  the  mortgage,  and 
ord»ed  Judgment  against  the  building  tor 
Uie  Uen  claimed,  and  Judgment  against  the 
estate  of  Fnnk  X.  Cote  for  $4tUM. 

To  this  ruling  the  defendant  and  mortgagees 
excited.   

Aifned  before  PETEBS,  a  J.,  and  HAS- 
KELL, WISWELL  8TR0UT,  and  FOOLBB, 
JJ. 

Wallace  H.  White,  Seth  M.  Carter,  and  Bar* 
rr  Mauser,  for  plaintiff.  J.  O.  Chabot,  for  de- 
fendants. 

8TR0UT,  J.  By  Rer.  St  c.  91,  i  87.  bufld- 
Inga  placed  upon  land  of  another  are  subject 
to  a  Uen  for  land  rent,  whether  the  land  is 
leased  or  not  It  la  an  absolute  statute  Uen, 
like  that  upm  vessels  and  logs,  and  treats  the 
thing  aa  the  debtor.  Independent  of  any  ques* 
tion  of  ownersh^H.  Deering  v.* Lord,  45 
206. 

It  does  not  arise  fnNoa  contract  Uke  the 
Uen  for  erecting  or  repairing  buildings.  Morse 
T.  Dole.  73  Me.  854.  It  Is  a  contbiutDg  Uen. 
It  attaches  from  the  time  the  building  Is  pla- 
ced upon  the  land,  and  continues  In  fuU  T^or 
so  long  aa  It  remains.  Having  once  attached, 
It  exists  8B  to  sutwequently  accruing  rent,  not 
as  a  new,  but  as  the  original,  Uen.  It  takes 
precedence  of  a  mortgage,  whether  existing 
when  the  building  was  rightfully  placed  upon 
the  land  and  made  sabject  to  ren^  or  sabsfr 
qnently  created. 

It  Is  enforceable  against  tiie  building,  wh^ 
ever  land  rent  becomes  due  and  payable,  tr- 
respectlTe  of  Its  then  ownership. 

The  ruling  below  was  In  accordance  with 
the  law. 

BxcepUons  overruled. 


01  Me.  am 

OAKES  T.  MERRIFIELD. 

(Supreme  Jodldal  Court  of  Maine.   Dee.  6^ 

1899.) 

nrroxicATiNo  uquobs— illegal  salb-ao- 

TION  ON  NOTBS-OON3IDBRATION. 

L^  Rer.  Bt  e.  S7,  f  56,  it  ii  provided  that 
*^  a^Ion  AaD  be  maintained  upon  any  claim 
or  demand,  prondsaorj  note,  or  other  gecarltr 
contracted  or  given  for  intoxicating  liqaora  aold 
In  violation  ci  tills  diapter,  or  for  any  such  llq- 
oors  pnrdiasBd  oot  vt  me  state  with  intention  to 
mD  tte  same  er  any  part  thereof  hi  violation 


thereof:  bat  tids  section  shall  not  extwd  ts 

negotiable  paper  in  tiie  hands  of  a  holder  tat  a 
valuable  congideratlon  and  wltiiont  notice  of  tiie 
Illegality  of  the  contract" 

2.  The  law  court,  sitting  with  Jnry  powers, 
holds  that  evidence  showing  a  hotel  ke^jier,  la 
thU  Btate,  who  purchased  and  received  at  one 
time  intoxicating  liquors  to  the  amount  of  f537, 
warrante  the  conclusion,  In  tiie  absence  of  any 
en>lanatlon,  that  the  liquors  were  Intended  to  be 
flold  by  him;  and  the  court  has  no  doubt  that 
such  was  the  fact  io  this  case.  Therefore,  loas> 
mncb  as  the  purchaser  had  no  lawfnl  authority  to 
sell,  if  he  Intended  to -sell  ^em  In  this  state  he 
Intended  to  sell  tbem  unlawfnUy. 

8.  A  purchaser  gave  a  promissory  note  for  a 
portion  of  the  pnn^se  price  of  sudi  Intoxicating 
llqnon,  which  note  came  Into  the  posseuion  of  a 
tblrd  party.  Beld,  under  the  evidence^  that  this 
third  party  was  not  a  holder  for  a  **valaahle  con- 
aideretion  ;  It  appearing  that  he  paid  nothing 
for  the  note,  ana  that  he  agreed  to  make  pay- 
ment only  In  case  he  succeeded  In  collecting  It. 
Buch  a  conaideration  la  not  "valuable." 

4.  Where  notes  are  given  In  renewal  of  the 
original  invalid  note,  and  are  afterwards  in* 
doraed  to  the  plalntifF,  who  Is  not  a  holder  for 
value,  Md  that  although  there  may  have  been 
a  new  and  lnd^)endent  consideration  for  the  le* 
newal  notes,  yet  the  old  conaideration  remains. 
Hie  illegality  Is  not  purged. 

5.  The  consideration  of  the  notes  in  snit,  In  part 
at  least,  having  been  Intoxicating  liquors  par* 
chased  with  Intent  that  they  shoutd  tie  unlawful- 
sold  In  this  state,  and  neither  the  plaintiff  nor 
e  person  from  whom  he  received  the  notes  be* 

Ing  a  holder  for  a  valuable  consideration,  Md, 
that  the  statute  <Ilev.  St  c.  27,  |  5^  affords  a 
perfect  def«ise  to  an  action  tiiereoa. 
(Official.) 

Report  tnm  supreme  Judicial  court.  An- 
droscoggin connty. 

Action  by  Henry  W.  Oakes  against  Obarlea 
J.  U.  Merrlfleld.  Case  r^orted.  Judgment 
for  defendant 

Arcned  before  PUTTJOHS,  0.  J.,  and  HA9> 
KBLU  WIBWBLU  STROCT,  and  SAVAOB^ 
JJ. 

H.  W.  Oakes,  J.  A.  Pulslfer,  and  F.  B. 
Lndden.  for  plaintiff.  W.  H.  Newell  and  W. 
B.  Skelton,  tor  defoidant 

8ATAGB,  J.  Tlie  plalntU^  as  Indorsee, 
seeks  to  recover  against  the  defendant  upon 
two  notes  (one  tot  976  and  one  for  $300)  giv> 
en  by  the  def en&il^  payable  to  the  order  o( 
J.  H.  Montgomwy, 

The  case  ^ows  that  on  NOTember  JB, 
1886,  the  defendant  gave  to  the  firm  of  O. 
Berry  *  Oou,  Boston,  a  note,  payable  to  his 
ovra  ordw,  for  tiie  sum  of  9487.2a  In  BCay, 
1807,  BwiT  &  Go.  Indorsed  and  deUvered  the 
note  to  Mr.  Montgomery,  and  he  bronght  an 
action  upon  it,  In  bis  own  name,  by  trustee 
process.  October  28,  1887,  the  action  was 
settled,  and  the  trustee  released,  upon  the 
defendants  giving  to  Mr.  M(Aitgomfiry  fOO 
In  money  and  ttie  two  notes  In  snlt  yrbleb 
MX.  Mottlxoniery  Indorsed  upon  the  original 
note.  The  defendant,  howevw,  dalms  that 
the  money  and  notes  were  given  In  foil  se^ 
ttemen^  and  payment  of  the  original  cause  of 
action. 

It  Is  admitted  that  the  con^deratloa  of  the 
first  note  was  Intoxicating  liquors  pturchased 
In  BostiHi,  and  the  defsnse  claims  tbat  tbose 
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UqnoM  wen  purchased  out  ot  the  state  witib 
Intuition  to  sell  the  same  In  violation  of  the 
laws  of  this  state,  and  that  the  proTlslims  of 
Rev.  St.  c.  27,  S  sis,  aiford  a  perfect  defense. 
The  eectlon  referred  to  prorldea  that  **no  ac- 
tion shall  be  maintained  upon  any  claim  or 
demand,  promissory  note,  or  other  Security 
contracted  or  Klvcn  for  Intoxicating  liquors 
sold  In  violation  of  this  chapter,  or  for  any 
such  liquors  purchased  out  of  the  state  with 
Intention  to  sell  the  same  or  any  part  there- 
of In  violation  thereof;  but  this  section  shall 
not  extend  to  negotiable  paper  In  the  hands 
of  a  bolder  for  a  valuable  conslderaUou  and 
vlthout  notice  of  the  lUegallty  ot  the  con- 
tract." 

The  contention  of  tlie  plaintiff  Is  (1)  that 
there  Is  no  evidence  that  the  liquors  were  In- 
tended for  unlawful  sale  In  this  stote;  (2) 
that  Montgomery  was  a  bolder  of  the  orig- 
inal note  "for  a  valuable  consideration  and 
without  notice  of  the  lllegallly  of  tbe  con- 
tract," and  hence  that  notes  given  In  settle- 
ment or  renewal  of  It  would  be  valid  (Field 
r.  TIbbetts,  57  Me.  SS8):  and  (3)  that,  even 
If  the  stfttntoi7  defense  might  have  been 
made  In  an  action  upon  the  original  note,  it 
Is  not  open  upon  the  notes  In  suit,  which 
plaintiff  claims  were  given  for  new,  indje- 
pendent.  and  lawful  considerations,  namely, 
the  dlsconUnoance  of  the  first  suit  and  the 
releasing  of  tbe  trustee. 

In  regard  to  the  plaintiff's  first  contention. 
It  Is  sufilcieut  to  say  that  we  ttiink  that  the 
only  reasonable  and  legitimate  Inference  to 
be  drawn  from  the  evidence  is  that  the  llq> 
uors  were  Intended  for  unlawful  sate  In  this 
state.  The  -defendant  was  a  hotel  keeper. 
The  value  of  the  liquors  purchased  was  |&37, 
for  which  he  gave  his  note  for  9437  and  his 
check  for  9100.  It  does  not  appear  tibat  the 
defendant  was  authorized  by  law  to  sell  liq- 
uors In  this  state,  and  It  Is  hardly  to'  be  sup- 
posed that  he  would  purchase  liquors  to  such 
an  amount  for  his  personal  use.  We  think 
that  the  facts  above  stated,  in  tbe  absmce  of 
any  explanation,  warrant  the  conclusion  that 
Qie  liquors  were  Intended  to  be  unlawfully 
sold:  and  we  have  no  doubt  tliat  such  was 
the  fact. 

As  to  the  plaintiff's  second  contention,  that 
the  prohibition  of  the  statute  excepte  **nego- 
tlable  paper  in  the  hands  of  a  holder  for  a 
valuable  consideration  and  without  notice  of 
the  Illegality  of  tbe  contract"  it  is  oaough 
to  say  that  we  think  that  Mr.  Montgomery 
was  not  a  bolder  of  the  orl^nal  note  **for  a 
valuable  consideration."  He  says  that  be 
bought  It,  but  he  does  not  say  that  be  paid 
anything  for  It  Upon  this  question  the  bur- 
len  Is  upon  the  plaintiff.  Cottte  v.  Cleavei, 
to  Me.  256.  Giving  full  effect  to  Mr.  Mont- 
gfKnery's  testimony  upon  this  pitfnt  it  would 
ieem  that  he  was  to  make  payment  only  If 
he  succeeded  In  collecting.  The  consldera* 
Hon,  therefore,  of  the  contract  for  the  pur- 
chase of  tbe  note  was  not  "valuable."  It 
follows  tbat  the  statutory  defense  of  Illegal- 


ity was  available  mm  against  tbe  original  note 
In  the  hands  of  Mr.  Mon^^omcfy. 

Has  the  Illegality  been  cured  by  giving  Qie 
new  notes  In  settiement  of  the  old?  We  are 
of  the  opinion  that  it  has  not  The  new 
notes  are  tmly  the  renewal  of  some  part  <3t 
the  old  one.  Miller  v.  HUton,  BS  Me.  4aSK 
31  Aa  26&  The  telnt  Is  not  pu^^ed  1^  re- 
newal. It  still  remains  tme  that  the  notes 
were  ^vot  fbr  Intoxicating  Uquors.  Or  If, 
as  claimed  by  the  plaintiff,  the  discontinu- 
ance of  the  original  action  and  tbe  release 
of  tbe  trustee  constttoted  a  new  consider^' 
tlon,  and  a  lesal  one,  for  these  notes,  never^ 
tbeless  the  old  consideration  remained,  alsa 
!niat  iras  a  part  of  tbe  consideration  ot 
these  notes,  and  that  has  not  c«wed  to  be 
lll^al.  The  question  Is  not  whether  there 
was  any  legal  cooslderation,  but  whether 
there  was  any  ni^^l  conslderatitm.  If  any 
portion  of  the  consideration  for  the  note  was 
Illegal,  tiie  court  cannot  separate  the  legal 
from  the  illegal  Hay  v.  Parkor,  S6  Me.  SSSw 
The  whole  transaction  is  void. 

It  Is  not  claimed  that  the  jHreaent  plaintiff 
is  a  bolder  of  the  notes  for  a  valuabte  con- 
sideration. He  has  no  greatw  righto  than 
Mr.  Montgomery  would  have  had  If  suit  bad 
been  brought  In  his  name. 

Judgment  for  tbe  defendant 

FOOLEB,  having  bo&i  of  counsel,  did 
not  alt 


OlKe.  W) 

ULMEB  V.  FALMOUTH  LOAN  *  BUILD- 
IMO  ASS'N. 

(Sapreme  Judicial  Court  of  Maine.    Dec.  6^ 

1890.) 

LOAN    AND    BTJILDTNG  ASSOCIATIONS— BANK 
BXAMINBR— BILL  IN  BQULTT. 

1.  The  power  of  invoking  the  interferCDce  of 
the  court  wheD  loan  and  building  associationB 
exceed  thpir  powers  is  Invpsted,  under  the  stat- 
utes of  this  state.  In  the  bank  esainhier  alone, 
and  he  only  may  ask  for  an  injunction  and  re- 
ceiver. 

2.  A  bill  in  eqnit?  will  be  dismissed  when  the 
altei*iitionH  contained  therein  are  Altogether  too 
Indefinite  and  oncert'ain  to  apprise  the  defend- 
BOta  of  the  particttlar  chargea  they  are  eaUed  up* 
OD  to  answer. 

(Official.) 

Appeal  frmn  superior  eonrt,  Onnftolaiia 

county. 

Bill  by  W.  Edwin  Ulmer  against  the  Fal- 
mouth Loan  ft  Building  Association.  Decree 
dismissing  the  bill,  and  plaintiff  ai^eals.  Af- 
firmed. 

Bill  In  eqnltyi  heard  on  bill  and  demurrer, 
praying  for  an  Injunction,  a  receiver,  and  the 
winding  up  of  the  affairs  of  the  defendant 
corporatiiHi.  The  presiding  Justice  dismissed 
the  bill. 

The  plaintiff  hi  his  bill  charged  various  acts 
of  the  officers  to  be  In  violation  tii  tbe  by- 
laws of  the  corporation,  such  as  follows: 
"That  your  petitioner  Is  Infnmed  and  has  rca- 
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am  to  bellere,  and  does  believe-,  Uiat  tbe  board 
of  directors  and  officers  of  Bald  asBocIatloo, 
dtoregardlag  tbe  rights  of  your  petitioner  and 
the  prorlsloua  of  said  constitution  and  aald 
laws  of  said  state,  and  in  direct  Tioladon  there- 
of have  made  a  loan  of  a  large  sum  of  money 
from  tbe  funds  of  said  association  belmglng 
to  yoQT  petitioner  and  the  other  shareholders 
of  said  association,  and  In  which  yoor  peti- 
tioner Is  Interested  as  said  trustee  and  attor- 
ney for  said  mortgagors,  upon  a  ^gle  parcel 
of  real  estate,  and  to  an  amount  far  in  exoess 
of  that  provided  for  In  said  constitution,  and 
upon  property  of  such  a  nature  that  it  does 
not  come  within  the  provisions  of  said  by-laws, 
and  the  laws  of  said  state  relative  to  said 
loan  and  building  association,  for  the  purposes 
for  which  said  funds  of  said  assodatloa  may 
be  loaned,  and'  of  such  a  nattm  that  the  value 
of  same  is  uncertain." 

He  also  charged  illegal  reloans  at  lower 
rates  of  premium,  etc.,  and  "that  thereby  said 
monthly  payments  ^m  said  mortgagors  to 
said  association  as  jvovided  in  said  mortgage 
deeds  and  the  notes  thereto  have  In  divers 
cases  been  reduced,  and  to  that  extent  the  ac- 
tion of  said  board  of  directors  and  said  officers 
has  Impaired  and  stiU  Is  Impairing  the  reve- 
nues of  said  association,  and  the  returns  from 
thence  to  your  petitioner  and  other  sharehold- 
OB  and  mortgagors  thereof;  that  as  a  result 
the  burden  of  tbe  mortgagors  not  so  favored 
1^  a  reductlcai  of  payment  in  said  monthly 
dues  on  said  mortgages  is  thereby  increased, 
and  made  oneqinU  with  tbe  other  mwtgagors 
■0  favored.** 

The  condudbv  charge  in  the  bill  alleged 
tliat  said  action  of  said  board  of  directors  and 
said  officers  of  said  association  as  aforesaid 
has  disintegrated,  broken,  and  clianged  the 
vtiglnal  basis  upon  which  said  association  was 
flfganixed,  and  upon  which  its  business  was 
conducted  until  said  15th  day  of  February,  A. 
D.  1897,  and  has  destroyed  the  mutual  rela- 
tloDsbip  betwera  shareholders  and  borrowers 
of  said  association  then  existing,  to  such  an 
ext^  that  the  said  mutual  obligations  there- 
in cannot  now  be  fulfilled;  that  the  original 
porposes  of  said  association  cannot  now  be 
effected;  and  that  the  usefulness  ct  said  as- 
sedation  for  the  purposes  for  which  It  was 
organized  lias  been  destroyed  and  can  no  lon> 
ger  be  accomplished. 

The  defendant  demurred  to  the  bill,  and 
gave  the  following  reasons  for  Its  dismissal: 

"Because  It  appears  by  said  bill  that  the 
facts  therein  claimed  axe  uncertain  and  not 
positively  all^^. 

"Because  all  the  shareholders  in  said  asso- 
ciation have  not  been  notified  to  join,  and  have 
not  Joined  and  become  parties  to  said  bill. 

"Because  it  is  not  alleged  In  said  bill  that 
complainant  made  any  request  to  the  board  of 
directors  and  officers  of  said  association  for 
tbem  to  give  him  relief  in  the  premises  com- 
plained of  in  ills  said  bill  of  complaint 

"Because  said  bill  does  not  contain  any  mat- 
ter of  eqoity  whoeoo  this  court  can  ground 
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any  decree,  or  give  tbe  complainant  relief 
gainst  the  defendant  coriwratlon. 

"And  for  further  cause  of  demurrer  said  de- 
fendant corporation  shows  that,  under  the 
laws  of  the  state  of  Maine,  Fremont  B.  TUn- 
berlake,  as  banlr  examiner,  is  the  only  person 
In  whose  name  a  bill  of  complaint  praying  for 
the  relief  prayed  for  In  said  bill  of  complaint, 
and  upon  the  grounds  and  for  the  causes 
therein  mentioned,  can  be  prosecuted  and 
malntaloed." 

Argued  before  EUEBX.  HASKELL,  WIS- 
WELU  SATAGB,  and  FOOLBB,  JJ. 

W.  Edwin  Ulmer*  for  appellast  Geo.  Llb- 
bj,  tor  appellee. 

SAVAOB,  J.  Bin  In  equity  by  complainant, 
OS  shareholder,  charging  that  various  acts  of 
the  officers  of  the  defendant  corporation, 
which  are  alleged  to  be  ultra  vires,  have  "dis- 
integrated, broken,  and  changed  the  original 
basis  up(Hi  which  said  association  was  organ- 
ised  and  upon  which  its  business  was  con- 
ducted, and  have  destroyed  the  mutual  rela^ 
tionshlp  between  the  shareholders  and  bot- 
rowers  of  said  association  to  such  an  extent 
that  the  mntual  obligations  th««of  cannot 
now  be  fulfilled;  that  the  (»1ginal  purposes  of 
said  association  cannot  now  be  effected;  and 
that  the  usefulness  of  said  association  for  the 
purposes  for  wlildi  it  was  organised  has  been 
destroyed,  and  can  no  longer  be  accomplish- 
ed." The  bill  prays  for  an  injunction,  a  re- 
ceiver, and  a  winding  up  of  the  affairs  of  tile 
association. 

On  demurrer  the  bill  was  dismissed  by  the 
presiding  Justice  below,  and  the  complainant 
appealed. 

We  think  tbe  bill  was  prop^ly  dismissed, 
for,  In  the  first  place,  the  aUegations  con- 
tained therein  are  altogether  too  Indefinite 
and  uncertain  to  apprise  tbe  defendants  of 
t^e  particnlav  charges  they  are  called  upon 
to  answer. 

But,  beiUdes  this  objection,  wfaicb  goes  to 
tbe  form  and  structure  of  the  bill,  there  is 
another  one,  Irhlch  we  think  Is  insnperable 
to  the  maintenanee  of  antdi  a  bill  In  any 
form- 
Loan  and  building  associations,  like  sav- 
ings banks,  are  creatures  of  the  statutes, 
l^elr  manner  of  organization  and  method  of 
doing  business  are  siieclflcally  prescribed  by 
statute.  Tbey  are  placed  under  the  charge, 
and  to  a  certain  extent  under  the  control,  of 
a  public  official,— the  bank  examiner.  Upon 
him  the  statutes  Impose  tbe  power  and  the 
duty  of  an  examination  and  Investigation, 
and  to  him  the  associations  must  make  stat- 
ed reports.  The  bank  examiner  has  the 
same  powers  and  duties  with  respect  to  such 
associations  that  he  has  with  respect  to  sav- 
ings banka  Iaws  1897,  c.  S19,  |  4.  He  is 
required  to  visit  each  institution  once  In  each 
year,  and  as  much  oftoier  as  he  deems  expe- 
dient. At  sncb  visits  he  has  free  access  to 
the  vaults,  books,  and  papers,  and  Is  re- 
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quired  to  tborouglily  Inspect  and  examine 
all  tbe  affairs  of  the  Institution,  and  make 
sncb  Inquiries  as  are  necessary  to  ascertain 
Its  condition  and  abUltr  to  fnlflU  all  Its  en- 
gagements, and  vbether  it  has  complied 
with  the  law.  When  required  by  the  bank 
examiner,  the  officers  of  such  an  asaoclritlon 
most  furnish  blm  wltta  statements  and  foU 
Information  relating  to  matters  pertaining  to 
Its  business  affairs  and  management.  Id.  c. 
218.  If,  upon  examination,  the  bank  exam- 
iner Is  of  the  opinion  that  sncb  an  associa- 
tion is  Insolvent,  or  that  its  eondlthm  It  such 
as  to  render  its  farther  proceedings  hazard- 
ous to  tbe  public  or  those  baring  tnnds  In 
Its  custody,  or  If  he  Is  of  tbe  opinion  that  tbe 
Instltation  has  occeeded  Its  powers,  or  failed 
to  comply  with  the  rules,  restrictions,  or  con- 
dltloas  provided  by  law,  he  may  apply  to  one 
of  the  justices  of  tbe  supreme  ]nd^!lal  court 
for  an  Injunction  to  restrain  the  Institution 
from  proceeding  fnrther  with  Its  business. 
After  a  hearing,  sncb  lnjnncti<m  may  be  dis- 
solved, modified,  or  made  perpetual.  Rev. 
Bt  c.  47.  S  121. 

The  foregoing  summary  at  statute  provi- 
sions makes  It  apparent  that  the  l^lslature 
has  Intended  to  throw  around  Institutions  of 
this  character  all  possible  safeguards  for 
the  protection,  not  only  of  those  who  are 
financially  Interested  In  them,  but  of  the 
public  Itself;  and  It  Is  made  tbe  duty  of  the 
bank  exanUner  to  see  that  the  safeguards  es- 
tablished by  law  are  maintained,  and  that 
the  associations  conduct  their  business  ac- 
cording to  law.  For  failure  In  either  respect 
he  may  a^ly  to  tbe  court  for  the  proper 
remedy. 

The  statute  points  out  tbe  conditions  un- 
der which  the  Intwention  of  the  court  may 
be  obtained,  and  the  officer  by  whom  tbe 
machinery  of  litigation  may  be  set  in  mo- 
tion. It  suggests  no  other  way.  And  It  Is 
the  opinion  of  the  court  that  It  was  the  In- 
tention of  tbe  l^slature,  as  vxpremeA  In  tbe 
statute,  that  the  poww  of  InviAlng  tiie  In- 
terference of  the  court  should  be  vested  In 
the  bank  examiner  aimer  and  that  he  only 
may  pray  for  an  injunction  and  a  recelrer. 
It  to  to  be  observed  that  these  Institutions 
possess  a  public  character,  and  It  Is  for  the 
interest  of  the  public,  not  mly  that  thcv 
shall  be  subjected  to  Judicial  Investigation 
whea  they  ought  to  be,  but  also  that  they 
shall  not  be  so  subjected  wtaen  they  ought 
not  to  be.  Unusual  means  are  placed  In  tbe 
hands  of  the  bank  examiner  to  ascertain 
their  condltiim,  and  It  cannot  be  presumed 
that  he  will  fall  to  act  In  a  proper  case.  If 
one  shareholder  may  maintain  a  bill,  so  may 
every  other.  There  Is  no  limit.  To  subject 
loan  and  building  associations  to  vexations, 
harassing  and  expensive  litigation  caused 
by  tbe  suits  of  possibly  multitudinous  share- 
holders who  may  be  dissatisfied,  with  or 
without  reason,  would  ^atly  Impair  their 
usefulness,  if  not  Imperil  their  existence. 

BUI  dismissed,  with  oosta. 


(U  He.  820} 
ROBINSON  et  sL  V.  BBBBY. 

(Snprone  Judldal  Court  of  Maine^   De&  7, 

1890.) 

OONDITIONAI.  SALES— INFANCT—POB8B8SION. 

1.  lo  an  action  of  lepleviD  It  appeared  that  the 
d^endant  received  the  goods  r^levied  under  a 
Written  agreMDent  which  eonatitated  a  conation* 
al  Bale  to  Dim,  and  bf  whldi  the  title  to  the 'goods 
woQld  tmsB  only  when  the  price  should  have  been 
paid.  The  defendant  wai  a  minor,  and  pleaded 
infancy.  Held,  that  the  plalDtifh  did  not  part 
with  tbe  title,  and,  even  If  the  defendant  Itad 
aTolded  his  conditional  contract,  aa  he  daimed, 
the  title  still  remains  In  the  plaintiffs. 

2.  Also,  that  the  plaintiffs  have  the  right  of 
powosalon  for  breaoL  of  tbe  eondlttoDS  fu  con* 
tract. 

(Official.) 

Agreed  statement  from  supreme  Judicial 
court,  York  county. 

Action  by  Charles  H.  Robinson  aud  others 
against  Jesse  W.  Berry.  Submitted  on 
agreed  statement  of  facts.  Judgment  for 
plaintiffs. 

Argued  before  EMBRT,  HASKBLL,  WIB- 
WBLL,  8TR0UT,  SATAQB.  and  FOOLER, 
JJ. 

O.  W.  Hanson,  for  plaintiffs.  J.  S.  Derby 
and  J.  O.  Bradbuiy,  for  defendant. 

SAVAGE,  J.  Beplevln  of  certain  artides 
of  household'  furniture,  which  were  received 
by  the  defendant  firom  the  plaintiffs  under 
an  agreement  In  writing,  signed  by-  the  de- 
fendant, dated  March  1,  ISOS.  Thto  agree- 
ment, after  redtlng  a  receipt  and  "talrlng"  of 
tbe  furniture,  cratabu^  auMmg  oOun,  the 
foUoYring  innvlslons: 

"For  the  use  of  the  above-mentioned  arti- 
cles I  agree  to  pay  to  the  said  G.  H.  Robin- 
son &  Co.,  their  ceptesentattves  and  aaslgna, 
tbe  foUowUv  rent,  and  at  tiie  terms  stated 
below,  via.:  Fifteen  dollaia  upon  the  sign- 
ing of  this  agreement,  and  twelve  ■o/ie«  dol- 
lars per  month  thereafter,  entire  amount  to 
be  paid  by  October  1, 1888.  The  above  arti- 
cles to  be  used  by  me  at  Plttsfleld,  N.  H. 
*  *  *  But,  In  case  of  tellure  to  pay  said 
ruit  aa  aforesaid,  tiie  said  0.  H.  Boblnson  St 
Co.,  or  their  agents,  may,  without  demand  or 
notice,  or  being  deemed  guilty  of  trespass  or 
tort,  and  wlAout  thraeby  rendering  them- 
selves liable  to  refund  any  sums  rec^ved  by 
them  aa  rent  aforesaid,  «iter  any  house  or 
place  where  aald  artidea  may  b^  and  exam- 
ine or  take  possession  of  and  remove  said 
articles  therefrom.  *  *  *  I  furthw  agree 
that,  so  long  as  said  rent  shall  be  payable 
as  aforesaid,  I  will  not  injure,  s^  mort- 
gage, or  relet  the  said  articlM,  or  remove  tbe 
same  from  the  above-mrationed  place;  and 
that,  In  case  ot  failure  to  p^  said  rent,  I 
will,  on  demand,  return  said  articles  to  tbe 
said  0.  H.  R(d>lnson  &  Oo.,  or  their  legal  rep- 
resentatives. It  Is  expressly  agreed  that  tiie 
title  to  each  and  all  of  the  above  goods  and 
articles  *  *  *  remsins  In  G  H.  Bobln- 
son Sl  Co.,  uid  they  remain  abstdnte  owner 
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of  the  eame  until  the  full  price  for  all  the 
goods  In  all  such  leases  are  fully  paid.  But 
that  upon  full  payment  to  the  said  O.  H. 
Boblnson  &  Oo.  the  prices  named  In  all  the 
leases,  •  •  •  they  will  release  their 
claim  In  and  for  the  goods  leased  to  me." 

The  agreement  also  provides  that.  If  the 
"articles"  should  be  taken  irassession  of  by 
the  plaintiffs  for  nonpayment  of  rent,  they 
might  be  sold  on  defendant's  account. 

It  is  admitted  that  at  the  time  of  the  exe- 
cution of  the  agreement  the  defendant  was 
a  minor,  married,  and  living  at  Pittafleld, 
N.  H.,  and  that  he  Is  still  under  age;  that  he 
paid  ¥15  at  the  time  the  contract  was  made, 
and  never  made  any  further  payment;  that 
he  afterwards  removed  the  goods  from  Pltts- 
fleld  to  Sprlngvale,  Me.,  without  the  written 
consent  of  the  plaintiffs;  and  that,  after  de- 
mand, the  goods  were  taken  upon  this  re- 
plevin writ,  which  is  dated  June  10,  189& 

The  defendant,  after  the  appointment  of  a 
guardian  ad  litem,  pleaded  the  general  Issue, 
with  a  brief  statement  setting  up  Infancy, 
and  that  title  was  In  hlms^,  and  not  in  the 
plain  tlCFs. 

The  agreement  signed  by  the  defendant  on 
its  face  constitutes  a  conditional  sale,  by 
which  the  title  to  the  goods  would  pass  only 
when  the  price  should  have  been  paid.  6or- 
bam  v.  Holden,  79  Me.  317,  9  AtL  894;  Qross 
V.  Jordan,  83  Me.  380,  '22  Aa  290.  But  the 
defendant,  while  conceding  that  the  contract 
was  a  conditional  sale,  now  contends  that 
the  conditional  contract  has  been  avoided  by 
him  by  his  plea  of  Infancy,  and  that  the  re- 
sult Is  that  the  absolute  title  is  now  In  him. 
We  do  not  think  It  can  be  so.  No  doubt 
such  a  contract  as  this  is  voidable  on  ac- 
count of  Infancy,  but  In  other  respects  It  is 
to  be  construed  and  enforced  like  other  simi- 
lar contracts.  The  relation  of  the  plaintiffs 
to  the  goods,  and  their  title  in  them,  are  the 
same  as  if  the  other  contracting  party  had 
been  of  full  age.  Tbey  parted  with  their 
possession  only  conditionally.  They  never 
parted  with  the  title.  The  defendant  receiv- 
ed possession  and  held  It  subject  to  the  con- 
ditions, which  were  lawful  ones.  Among 
the  conditions  was  one  that  title  should  not 
pass  until  full  payment,  and  another  was 
that,  upon  failure  to  pay  rent  or  install- 
nuCTts  as  agreed,  the  plaintiffs  might  take 
possession.  These  conditions  affect  the  de- 
fendant minor  the  same  as  If  he  were  an 
adult  Be  obtained  no  greater  right  to  the 
property  than  the  contract  expresses.  He 
was  entitled  to  retain  possession  only  on 
condition  that  he  paid.  He  could  obtain  ti- 
tle only  by  paying.  He  did  not  pay  accord- 
ing to  contract.  The  plaintiffs,  therefore, 
were  clearly  entitled,  upon  demand,  to  en- 
force their  right  of  possession  by  replevin. 

We  are  entirely  unable  to  see  how  the 
avoiding  of  the  contract  by  plea  of  Infancy 
entitles  the  defendant  to  retain  the  goods. 
While  the  defendant  held  to  the  contract,  he 
fras  a  conditional  vendee.    He  certainly 


could  not  get  a  better  title  by  repudiating 
the  contract. 

But  the  defendant  further  says  that  this 
action  Is  prematurely  brought;  that  by  the 
terms  of  the  contract  there  was  no  failure  on 
his  part  if  be  paid  the  whole  amount  by  Oc- 
tober 1,  1898.  We  do  not  so  construe  the 
contract  The  defendant  agreed  to  pay 
912.S0  each  month,  and  to  t>ay  the  whole  by 
October  1,  1888,  which  would  simply  make 
the  last  payment  larger  than  the  preceding 
monthly  payments.  He  failed  to  pay  aa 
agreed,  and  the  plaintlffB  -wot  entitled  to 
possession. 

Judgment  for  plalntiflB,  Damagei,  out 
dollar. 


(»  Uflu  806) 
JOHNSON  T.  BTELETH. 

(Snprone  Judidal  Court  of  Maine,   Dee;  7, 

1899.) 

aALBS—STOPPAQB  IN  TKANSITtT. 

1.  The  right  of  stoppage  in  transitn  is  mnely 
an  extension  of  the  hen  for  the  price  which  the 
vendor  has  after  contract  of  sale  and  before  de- 
lUery  of  goods  sold  on  credit  The  term  itself 
implies  that  the  goods  are  in  transit,  and  that 
th^  have  not  come  iuto  the  possession  of  the 
vendee.  It  permits  the  vendor  to  resume  posses- 
rion  before  the  goods  sold  have  come  Into  the 
vendee's  possesion.  If  tiie  latter  has  become  in- 
solvent. Tlie  transitas  Is  not  at  an  end  until  the 
goods  have  reached  the  place  contemplated  by 
the  contract  between  the  burer  and  seller  as  the 

!)lace  of  their  destlDatioD.  Property  sold  on  cred- 
t  jamj  have  been  delivered  so  as  to  effect  title, 
and  yet  not  have  come  into  the  possesBlon  of  the 
vendee  so  as  to  bar  the  right  of  stoppage  in 
transitu.  The  vital  question  is,  are  the  goods 
in  transit  between  the  vendor  and  vendee? 

2.  Where  logs  are  bargained  and  sold,  to  be  de- 
livered "over  the  dam"  at  the  outlet  of  Moose* 
head  Lake,  thenee  to  be  driven  1^  the  Kennebec 
Log-Driving  Company  to  the  purchaser's  Imoms 
and  mill,  held,  that  the  right  of  stoppage  in  tran- 
situ remains  in  the  vendor  until  the  logs  come  In- 
to the  actual  possesnoo  of  the  vendee;  and,  the 
vendee  having  become  insolvent  in  the  meantime, 
the  vendor  has  the  right  to  resume  the  possession 
of  the  logs. 

3.  Also,  kdd,  that  the  right  of  steppage  hi  tran- 
situ Is  not  lost  u  to  the  logs  still  being  ^ven, 
although  some  portion  of  the  logs  sold  have 
drifted  into  the  pouesolon  ttf  the  vendee, 

(OffldalO 

Report  from  supreme  Judicial  court,  Ken- 
nebec coosty. 

Action  hy  ObaxieB  F.  Johnson,  umUpk»  ot 
Bdward  Wan^  agalnrt  John  H.  Bveletta.  Cue 
reported,  and,  on  appeal,  -nonsuited. 

This  was  an  action  of  trover,  brought  by 
the  plaintiff,  as  assignee  In  Insolvency  of  Bd- 
ward Ware,  to  recover  the  value  of  7,936 
spruce  togs  of  the  value  of  $7,812.64.  The  ao 
tion  came  on  for  trial  at  the  October  term, 
1898,  of  the  supreme  judicial  court  in  Ken- 
nebec county,  but  after  the  testimony  had 
been  partly  taken  out  It  was,  by  agreemrat  ot 
counsel,  reported  to  the  law  cotirt  to  render 
such  Judgment  upon  so  much  of  the  evidence 
as  Is  admissible,  as  the  rights  of  the  parties 
require. 

The  defendant  pleaded  the  general  Isaoe^ 
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with  the  f (blowing  brief  statement  of  qiMdal 
matten  of  defense,  alleclng  that  "the  defend' 
ant  wUl  show  that  any  mch  alleged  pnicbasa 
was  procured  by  ftand,  and  wlOkont  aHUdd> 
eration;  and  that  said  pretended  porchaae 
WBs  on  credit:  and  that  at  the  time  same  was 
made  said  Ware  was  insolyent,  and  knew  he 
waa  insolTent;  and  that  he  dU  not,  at  the  time 
of  the  alleged  potchaae.  Intwd.  ever  to  pay 
for  said  logs;  and  iSiat  said  defendant,  on 
teaming  of  such  Insolrency  and  fraudulent 
latent;  promptly  rescinded  laid  pretended 
sale;'  and  that  said  logs  were  aold  by  tbe  de- 
fendant to  said  Ware  on  credit,  and  were 
nerer  deUvered  by  said  dtfendant  to  aald 
W^re,  OS  to  the  idalntur,  bnt  were  deUvered 
by  the  defendant  to  the  Kennebec  Xiog-DrlT- 
ing  Go^  a  common  carrier  from  Moosehead 
Lake  to  tiie  ocean,  to  be  carried  tram  tbe  dam 
at  tbe  ooOet  of  Moosehead  Lake  to  said 
Ware's  boom,  to.  Wlnslow;  and  that,  as  aeon 
as  the  defendant  learned  of  tbe  fiUIure  of 
said  Ware^  to  wit  on  May  25,  1888,  he  re- 
snmed  possession  of  said  logs  at  a  place  call- 
ed 'BhawmnV  In  Uie  town  of  Fairfield,  while 
they  were  in  transit  to  said  Ware,  and  In  the 
poasesBlou  of  said  common  carrier,  and  before 
they  got  Into  tbe  actual  possession  of  said 
Wape." 

Aigned  befbn  BMBBT,  HASKBLU  WI8- 
WELL,  STBOVT,  SATAOB,  and  FOaLBBt 
JJ. 

Ohas,  F.  J<^8on,  for  plalntlft.  W.  1^ 
Haines  and  H.  D.  Baton,  for  defendant 

SAVAOB,  J.  ThlB  case  comee  up  <m  re- 
port We  tblcft  the  evidence  Shows  the  fol- 
lowing facts:  On  March  22,  18BS,  <Hie  Bdr 
ward  Ware  entered  taito  a  contmet  of  bargain 
and  sale  with  the  defendant  for  the  purchase 
of  about  1,000,000  feet  of  logs,  nmnbering  7,- 
668  BtkkM,  then  lying  in  Spencer  Fond,  aboTe 
Moosehead  Lake.  It  waa  agreed  that  tbe  logs 
should  be  delivered  by  the  defoidant  "ov& 
the  dam"  at  tbe  eaat  outlet  of  Ifoosehead  Lake 
Into  Kennebec  waters.  Viom  that  point  they 
were  to  be  driven  down  the  Komebec  river 
by  Ihe  Kom'ebec  L<^-Drivlng  Oompany, 
Ware  had  booms  in  Fairfield  and  Wlnslow, 
and  a  mill  at  Ihe  latter  place.  Tbe  logs  wwe 
bought  by  Ware  for  the  purpose  ot  being  man- 
ufactured Into  lumber  at  his  mill  In  Winalow. 
On  May  26^  189S,  Ware  assigned  to  the  plaln- 
tHT  for  flie  benefit  tff  his  credltora,  under  the 
provisions  of  tbe  Insolvent  law  (Laws  1887, 
c  326.  I  16).  He  waa,  and  for  a  kiog  tima 
had  been,  hopelessly  Insolvent  In  the  mean- 
time tbe  defendant  had  caused  a  large  por- 
tlm  of  tiie  logs  to  be  deliv»ed  "over  the  dam" 
at  the  east  outlet  and  they  were  being  driven 
down  tbe  Kennebec  river  tomuds  Ware's 
booms  and  mill.  Borne  scattering  logs  bad 
already  reached  Ware's  mlU,  and  had  bem 
sawed.  They  had  drifted  down  the  river, 
without  the  necessity  of  being  driven.  But 
the  drive  proper  did  not  reach  Falrfidd  or 
Window  until  the  last  of  August  1888. 


When  the  drive  reached  Shawmot  above  the 
Fairfield  boom.  August  22d,  the  defendant 
took  fran  the  river  all  tbe  logs  he  had  sold  to 
Ware  which  then  remained  tu  the  drive,  num- 
bering 6315  sticks,  and  surveying  806,082  feet 
And  It  is  for  Oils  taking  and  alleged  oonvei^ 
Blmi  tbat  the  plaintUT  baa  bronght  this  ac> 
tion  ot  trover.  Ware  agreed  to  give  four  notea 
for  the  price  of  the  logs,  mstnrlng  at  differ- 
ent times.  At  the  time  of  his  assigmnent  he 
had  given  oa»  note  to  tbe  defendant  which 
waa  subsequently  protested  tat  nonpayment, 
and  then  tendered  back  by  tbe  ilpfendant  to 
tbe  plalntifE.  The  ofliw  three  notes  he  never 
gave. 

lbs  defendant  asserts  asveral  grounds  ot 
defense,  only  one  of  which  do  we  think  it 
necessary  to  consider.  He  says  he  took  tbe 
logs  from  the  river  in  tbe  exercise  of  tbe  right 
of  stoppage  in  transitu.  He  claims  that  the 
log-driving  compai^  was  a,  carrier.  He  says 
he  atiUl  the  logs  mi  credit  and  that  while  th^ 
were  In  transit  to  ^laSx  ultimate  destination 
in  Wlnslow,  and  were  In  tbe  poaseuicm  of  the 
log-drlvlng  company  as  a  carrier,  tiie  pur- 
chaser became  Insolvent  And  this  fact  he 
says,  gave  him  the  right  to  resnme  the  pos- 
session of  the  logs  at  any  time  before  they 
came  into  tbe  actual  poasesston  of  Wassi  or 
came  to  tb^r  dsstinatkm  in  Window. 

In  reply  tbe  phUntiff  says:  (1)  That  the 
log-driving  company  was  not  a  carrier,  or 
middleman,  in  Butb  a  soue  as  gave  It  pos- 
session or  contnd  of  tbe  togui  that  the  river 
was  the  real  carrier;  that  the  company  pro- 
vided no  means  of  conveyance  or  motive 
povrer,  bnt  simply  facilitated  the  floating  of 
logs  down  tbe  river  by  breaking  Jams  and 
otherwise,  and  hence  that  aftw  the  logs 
passed  out  vt  tb»  possesslan  of  the  defend- 
ant by  being  turned  "over  flu  dam,"  they 
most  have  been,  constmctlve^  at  least  in 
the  possesdon  of  Ware^  whUa  floating  npoa 
tbe  rivw;  and,  furthermore,  that  In  any 
event  the  log^vlng  company  was  really 
only  an  association  eC  log  owners,  of  whom 
Ware  was  one,  and  that  a  ddlvery  of  the 
logs  to  the  company  waa,  In.eflfect  a  delivery 
Into  the  possession  of  Ware.  (2)  Tliat  by 
the  terms  of  the  contract  between  Ware  and 
tbe  defendant  tbe  "destination"  of  the  loga 
was  "over  tbe  dam"  at  the  east  outlet  snd 
that  when  they  were  so  delivered  the  **tran- 
dtus"  was  at  an  end.  And  (8)  that  th»facts 
that  some  of  the  loga  had  floated  down  the 
river  to  Ware's  mill,  and  had  been  received 
and  sawed  by  him.  constlttited  a  constme- 
five  delivery  of  the  irhole  mass  Into  hla  poe- 
session. 

nieae  contentimts  make  It  neceesary  for  na 
to  condder  the  character  and  dotiea  and 
method  ot  {^ration  of  tbe  Kennebec  Log- 
Driving  Gmnpany.  Ito  chartn  and  by-laws 
are  made  a  part  of  the  case.  By  tbe  charter 
'(lAws  1886.  e.  409,  certain  persons  named, 
their  associates  and  sncceasors,  are  consti- 
tuted "a  body.  pdlUe  and  corporate,"  and 
may  sue  and  be  saed.  etc.  They  have  pome 
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to  adopt  all  necessary  regulations  and  by- 
laws. "Tbey  shall  drive  to  soeb  place  of 
destination  on  the  Kennebec  river  as  may  be 
deelgnated  by  the  owners,  or  by  the  directors 
of  said  company,  and  may  secure  and  form 
Into  rafts,  under  rigging,  all  logs  and  other 
timber  b<^ouglng  to  said  company,  or  any 
member  thereof,  that  may  be  In  the  Bast 
Branch  and  Kennebec  rlrer,  for  that  pur- 
pose^ b^ow  the  outlet  of  Moosehead  lAke  at 
the  dam."  "They  may  remove  obstructions, 
and  erect  booms,  piers  and  dams."  Section  1. 
"Any  person,  persons  or  corporations,  or 
their  agents,  owning  logs  or  other  timber  to 
be  driven  on  said  rivers  at  the  date  of  the 
annual  meeting  in  each  year,  shall  be  mem- 
bers of  the  Kennebec  Log-Driving  Company, 
and  shall  so  continue  for  two  years  at  least 
from  that  date."  Section  8.  Members  own- 
ing logs  to  be  driven  are  required  to  file  a 
correct  statement  of  all  such  logs  or  timber, 
giving  the  number  of  feet,  with  the  marks, 
and  the  place  from  which  togs  are  to  be  driv- 
en, and  their  destination.  The  expenses  of 
driving,  and  for  damages  and  losses,  are  to 
be  assessed  upm  the  owners  of  the  logs 
driven,  and  the  payment  'of  assessments  is 
secured  by  a  lien  upon  the  logs.  Section  4. 
The  company  may  collect  logs  or  timber  re- 
maining In  booms  or  In  any  place  exposed 
to  loss,  and  deposit  the  same  In  suitable 
places,  and  property  secure  it  from  loss,  and 
to  pay  for  this  service  an  assessment  may  be 
made.  Sections  10,  11,  12,  13.  "The  private 
property  of  each  member  of  said  company 
shall  be  holden  to  pay  all  debts  contracted 
l7  tbe  company  after  he  became  a  member 
tbereof,  and  before  bis  withdrawal  from  the 
same^  In  defftnlt  of  company  property  where- 
on execution  may  be  satisfied."   Section  16. 

By  these  extracts  from  Its  charter  It  ap- 
pears that  the  Kennebec  Log-Drlvlng  Oom- 
pany  la  n  corporation.  It  Is  more  than  a 
mere  assodatlon  of  log  owners.  To  be  sure, 
all  owners  of  logs  to  be  driven  are.  by  force 
of  the  statute,  members,  bnt  all  comMned 
are  only  one  corporate  body.  The  eonwra- 
tlon  and  its  members  are  dltferait-  persons. 
Hence  It  follows  that  a  possession  by  the 
OOTporation  Is  not  a  possession  by  a  member, 
vnless  the  corporation  has  been  made  an 
agent  for  that  purpose.  In  this  case  the  cor- 
poration does  not  appear  to.  have  been  the 
agent  of  Ware  for  any  pnrpose.  It  was  sim- 
ply performing  its  corporate  duty  In  receiv- 
ing and  driving  the  logs.  It  did  that  under 
Its  charter,  and  not  as  agent  In  this  re- 
spect this  case  is  nnllke  Booming  Co.  v.  Un- 
derbill, 43  Mich.  628,  6  N.  W.  1073,  dted  by 
the  plaintiff.  There  the  logs  In  question  bad 
failed  to  get  Into  the  booming  company's 
main  drive,  and  had  been  left  in  tbe  rear. 
The  vendees  engaged  tbe  booming  company 
to  send  back  and  get  the  logs,  which  they 
did.  The  vendees  having  become  Insolvent 
before  the  logs  reached  their  mill,  the  ven- 
dor, Underbill,  sought  to  exercise  the  right 
Dt  MtopifiLge  In  transitu.  The  court  denied 


this  right,  but  rested  its  decision  on  the 
ground  that  the  vendor,  by  his  contract  or 
acquiescence  "virtually  oCTered  possession  to 
vendees,  •  •  •  and  that  the  voidees  ac- 
cepted the  offer,  and  vlrtnally  took  posses- 
sion by  having  the  logs  taken  Into  custody, 
at  their  expense  and  on  their  account  as 
owners,  by  the  booming  company."  Our 
conclusion  is,  therefore,  that  the  possession 
by  the  log-driving  company  was  not  posses- 
sion by  Ware. 

The  next  qnestioo  In  this  connection  Is,  may 
the  right  of  stoppage  In  translto  attach  to 
logs  being  driven  as  these  were?  We  have  no 
doubt  that  It  may.  It  may  be  conceded  that 
the  log-driving  company  Is  not  a  common  car- 
rier, although  hi  some  respects  Its  duties  are 
analogous  to  those  of  common  carriers  (see 
Mann  v.  Boomhig  Co.,  46  Mich.  S8,  8  K.  W. 
650,  where  the  distinction' Is  pointed  out);  bnt 
that  Is  not  decisive.  When  a  vendor  sends 
goods  sold  to  the  place  of  destination  by  pri- 
vate conveyance,  the  right  of  stomwge  In 
transitu  exists  the  same  as  If  they  are  sent 
by  common  carrier.  The  vital  question  Is,  are 
they  In  transit  between  the  vrador  and  tbe 
vaideel  The  right  of  stoppsge  hi  transitu  Is 
merdy  an  extension  of  the  lien  for  the  price 
which  the  vendor  has  after  contract  of  sale 
and  before  delivery  of  goods  sold  on  credit. 
The  term  itself  Implies  that  the  goods  are  in 
transit,  and  that  th^  have  not  come  Into  the 
possession  of  the  vendee.  It  permits  the  ven- 
dor to  resume  possession  before  the  goods  sold 
have  come  Into  the  vendee's  possession.  If  the 
latter  has  become  hisolvent  Whether  they 
are  tn  the  possession  of  a  carrier,  strictly  so 
called,  wbOe  in  transit,  or  whether  they  aia 
in  possession  of  a  "middleman,"  Is  Imma- 
teriaL  2  Kent  Comm.  702.  In  this  case  the 
logs  were  certainly  in  transit  between  the 
dam  at  the  east  outlet  and  Ware's  mllL  Tta^ 
were  moving  down  tile  river.  They  were  kept 
moving  by  the  agency  of  the  log-drivhig  com- 
pany. The  con^pany  broke  the  Jams,  cleared 
the  eddies  and  the  banks  of  logs,  took  them 
whoever  they  became  stranded,  and  drove  In 
the  rear.  The  company  having  assumed  the 
duty  of  drivbig  tbe  logs,  no  <Hie  else  had  the 
right  to  Interfere  with  the  driving.  So  far  as 
a  mass  ot  logs  In  a  river  Is  susceptible  of  po» 
seseloD,  to  that  extent  tbe  log-drlvlng  com- 
pany  was  tn  possession  ot  these  logs  for  tbe 
purpose  of  transporting  them.  And  we  think 
that  was  sufficient.  It  certainly  accords  with 
the  equitable  principles  out  of  which  the  right 
of  stoppage  in  transitu  has  grown.  Newball 
V.  Vargas,  13  Me.  93.  Tbe  character  of  the 
possession  of  the  log-driving  company  is  only 
Important  as  It  shows  that  the  logs  bad  not 
come  into  tbe  posseasicm  of  the  -vendee,  and 
were  still  in  transit. 

But  the  plahitlff  next  contends  tbat,  so  far 
as  this  case  is  concerned,  the  transitus  ended 
when  the  logs  were  turned  "over  the  dam"  at 
the  east  outlet,  because,  he  says,  that  vas  the 
ultimate  destination  of  the  logs,  within  the 
meaning  (tf  the  contract  of  purchase;  that  tiie 
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defendant's  ajfreement  was  to  deUver  the  logs 
there;  and  that,  when  the  logs  were  so  deliv- 
ered, the  transitns  contemplated  by  the  con- 
tract was  at  an  end;  and  that  fn  any  further 
transit  the  right  of  stoppage  In  transitu  would 
not  exist  This  might  be  tme  If  by  any  fair 
construction  of  the  contract,  read  in  the  light 
of  surrounding  conditions  and  circumstances, 
we  could  understand  that  the  dam  was  really 
the  contemplated  flnal  destination  of  the  logs, 
or  that  the  logs,  were  to  be  deUvered  at  the 
*'dam,"  and  there  remain  subject  to  fmther 
acts  or  directlous  of  Ware.  Becker  t.  Hall- 
garten,  86  N.  Y.  167.  Bnt  we  cannot  Inter- 
pret the  contract  so  narrowly.  We  must  rlew 
the  situation  as  the  parti ea  did.  We  cannot 
shut  our  eyes  to  the  fact  that  these  logs,  at 
the  time  of  the  contract,  were  above  the  dam, 
and  above  a  portion  of  Mooeehead  Lake;  that 
they  were  bought  to  be  manufactured  In 
Ware's  mill  In  Wlnslow;  that  they  must  float 
or  be  driven  down  the  river  all  the  distance 
between  those  points;  that  it  was  expected 
that  they  would  be  driven  by  the  log-drlvlng 
company;  that  there  was  no  place  of  deposit 
at  the  "dam"  tor  keeping  the  logs,  but  that 
the  transit  hi  the  lake  atrave  the  dam  and  In 
the  river  below  was  actually  continuous,  the 
dam  'being  simply  the  point  where  the  defend- 
ant ceased  to  drive  and  the  company  began. 
In  view  of  these  circumstances,  should  "over 
the  dam"  be  regarded  as  the  "destlnatltm"  of 
the  logs?   We  think  not. 

The  question  here  is  not  whether  the  turn- 
ing of  the  logs  "over  the  dam"  was  a  delivery, 
—such  a  delivery  as  would  have  vested  title  In 
the  vendee,  in  case  delivery  was  necessary. 
It  is  not  a  question  of  title.  We  assume  tbiit 
Ware  had  the  title  to  the  logs.  The  defendaiit 
bases  his  right  of  stoppage  In  transitu  ui>on 
that  fact  in  part  The  exercise  of  that  partic- 
ular right  presupitoses  that  the  title  of  the 
goods  is  in  the  vendee;  and,  further,  the  title 
remains  in  the  vendee  even  after  the  exercise 
of  the  right  The  title  Is  not  changed.  Hurd 
V.  BIckford,  85  Me.  217,  27  Atl  107.  The 
question  here  is  whether,  by  the  delivery  at 
the  dam,  the  logs  came  into  the  possession 
of  the  vendee,  and  so  far  only  as  the  delivery 
at  the  dam  throws  light  upon  this  question  is 
It  material.  The  distinction,  in  a  word,  is  that 
property  sold  may  have  been  delivered  so  as 
to  affect  title,  and  yet  not  have  come  Into  the 
possession  of  the  vendee  so  as  to  bar  the  right 
of  stoppage  in  transitu.  An  illustration  of 
this  is  found  tn  the  common  dass,  of  contracts 
where  the  vendor  agrees  to  deliver  to  a  car^ 
rler  designated  by  vendee  for  shipment  to  ven- 
dee's place  of  business,  A  delivery  to  a  car- 
rier under  such  circumstances  vests  title  in 
the  vendee,  and  places  the  goods  subject  to 
his  risk,  but  the  vendor  does  not  lose  his  right 
of  stoppage  in  transitu  while  the  goods  are 
in  transit  to  the  vendee.  Grout  v.  Hill,  4 
Oray,  331;  Rowley  v.  Bigelow,  12  Pick.  307; 
Gibson  V.  Oarruthers,  8  Mees.  &  W.  321.  In 
a  case  where  goods  were  delivered  to  the  pur- 
chasing agent  of  the  vendees  to  be  transmitted 


to  the  vakdees'  factory  in  another  state,  It  was 

held  that  the  right  of  stoppage  in  transitu  was 
not  barred.  The  court  said  that  the  delivery 
of  the  goods  was  to  the  agent,  not  as  owner, 
nor  as  agent  of  the  ownera  to  dispose  of  Uiem 
in  any  other  way  than  to  transmit  them  to  the 
vendees'  place  of  business,  and  that  to  take 
away  the  right  of  stoi^tage  In  transitu  there 
must  be  an  absolute  delivery  to  the  agent  for 
the  use  of  the  vendees,  and  it  must  have  beea 
a  full  and  final  delivery,  as  contradistinguish- 
ed from  a  delivery  to  a  person  acting  as  a  car- 
rier or  forwarding  agent  to  the  principal. 
Agulrre  v.  Parmelee,  22  Conn.  473.  To  ter^ 
minate  the  trandtus  by  delivery  to  a  middle- 
man, it  must  be  a  delivery  not  to  tran^rt, 
but  to  keep.  Guilford  v.  Smith,  80  Yt  48. 
See  our  own  case  of  Newhall  v.  Vargas,  supra. 
It  was  held  In  Mohr  v.  Railroad  Co..  106  Mass. 
67,  ttiat  the  transitus  is  not  at  an  end  until 
the  goods  have  reached  the  place  c(Kitemplated 
by  the  contract  between  the  buyer  and  seller 
as  the  place  of  their  destination. 

As  bearing  upon  the  "destination"  at  the 
logs,  the  plaintiff,  In  argument  suggests  that 
under  the  ctiarter  of  the  log-driving  company 
the  owner  of  th%  logs  was  required  to  file 
with  the  company  a  statement  of  their  desti- 
nation, which  was  not  done,  and  also  that  the 
company  does  not  itself  take  logs  from  the 
river,  but  the  owners  separate  them  from  the 
general  drive,  and  boom  them,  or  take  them 
out  at  Buch  points  ks  they  please.  To  these 
suggestions,  It  is  a  sufficient  answer  to  say 
that  it  Is  clear  that  the  intended  destination 
of  these  logs  was  at  Ware's  mill,  and  that 
whatever  the  rights  of  Ware  to  stop  the  logs, 
or  take  them  out  of  the  river,  may  have  been, 
he  did  not  exercise  them.  He  did  not  take 
possession  of  the  logs  while  they  were  in 
transit 

Finally,  the  plaintiff  contends,  inasmuch  as 
some  small  portion  of  the  logs  had  floated 
down  to  Ware's  m&l,  and  had  been  received 
by  him  before  his  assignment  that  this  put 
him  In  constructive  possession  of  the  whole 
mass,  and  terminated  the  transitus.  We  are 
unable  to  come  to  that  conclusion.  The  sur- 
veyor's bill  shows  that  there  were  7,663  sticks 
in  the  lot  of  logs  purchased.  The  defendant, 
when  he  took  possession,  found  6,815  sticks 
In  the  drive.  It  appears  that  some  had  gone 
below  Ware's  mill  to  Hallowell,  and  undoubt- 
edly some  sticks  had  been  left  behind  up<Hi 
the  banks  or  In  the  eddies  of  the  river.  But 
assuming  that  the  whole  of  the  remaining 
sticks  had,  during  the  season,  floated  down 
to  or  by  Ware's  mill,  still  we  do  not  think  that 
that  fact  constituted  a  constructive  possession 
in  Ware,  or  the  plaintiff,  of  the  logs  which 
had  not  come  down.  It  is  not  like  the  case 
where  a  vendee  has  taken  some  portion  oat  of 
the  whole  mass,  which  was  then  susceptible 
of  possession,  and  In  which  case  he  has  thus 
obtained  constructive  possession  of  the  whole. 
Such  facts  are  ImportEint  sometimes  when  it 
Is  necessary  to  decide  whether  a  legal  delivery 
has  been  made.  But  here,  as  we  have  said,  it 
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to  not  a  gnesUon  of  technical  deUmy,  bnt 
one  of  actual  jwasesstoiL  Bere  Ware  took 
oaSy  wach  scattering,  floating  logs  as  came  to 
Una.  The  remainder  were  not  In  tali  posses* 
slon.  Thef  vere  still  In  the  ponMsrion  of  the 
kV-ddring  company.  They  were  still  being 
drlTen.  Tbcy  w«e  still  In -actual  transit 
And  we  tblnk  tlie  render  bad  the  right  to 
stop  them  before  that  transit  was  ended. 
Stub  a  condn^n  glTes  effect  to  tbe  spirit  and 
pnrpoae  of  tbe  law.  Buckley  t.  FunUss,  17 
Wend.  604;  Mobr  T.  Ballioad  Co.,  supra. 
FUlntUr  nonmtt 


(93  Me.  833) 

INHABITANTS  OF  FARMINGDALB  t. 

BERLIN  MILI^  CO. 
(Snprcme  Jodiclal  Coart  of  Mahie.  Dec.  11, 

1899.) 

TAXES— LOOS— BHPLOTBO  IN  TRADE. 

In  action  of  debt,  to  recoTer  a  tax,  it  ap- 
peared that  on  April  1,  1897.  the  defendant  cor-  : 
poratloD.  an  Inhabitant  of  Portland,  owDCd,  oc- 
copied,  and  naed  a  sairmlU  In  Farmingdole.  It  , 
also  owned  a  lai^  qaaotity  of  l^s,  then  on  land- 
ings in  Chain  of  Ponds,  in  Franklin  county, 
which  were  destined  for  that  mill,  and  were  in 
tect  iBwed  there  dariox  the  season  of  1897,  bnt 
did  not  arrire  in  Famungdale  til)  after  June  Ist 
of  that  year.  These  logs  w«e  taxed  bj  Farib- 
iDfdale,  the  plaintiff  town,  onder  Rer.  st.  c.  6, 
I  14.  which  provides  ^all  personal  property 
employed  in  trade,  in  the  erection  of  buildings  or 
Teraela,  or  in  the  mechanic  arts,  shall  be  taxed 
In  the  town  where  so  employed  on  the  first  day  of 
each  April;  provided,  uiat  the  owner,  his  serv- 
ant saDHmntiactor  or  agent  so  employing  it,  oc- 
cupies any  store,  shop,  mill,  wharf,  landhig-place 
or  ship  yard  therein  for  the  pvrpoae  of  sndi  em- . 
^oymeDt." 

Hdd,  that  these  logs  most  be  regarded  as 
employed  In  trade  at  tbe  Farmingdale  naHl.  with- 
in  the  meaning  and  purpose  of  the  statute,  on 
April  1,  1897,  and  were  ttierefore  legally  taxable 

there  to  the  defendant 
(Official.) 

Report  from  superior  court  Kennebec 
county. 

Action  by  the  Inhabitants  of  Farmingdale 
against  the  Berlin  Mills  Company  to  recoTer 
a  twx.  Case  reported,  and  Judgment  for 
plaintiff. 

Decdaration: 

*^  a  plea  of  debt,  tor  tbat  tbe  said  de- 
fendant corporation  on  the  let  di^  of  April, 
A.  D.  1897,  was  tbe  ownw  of  a  aawmlll, 
wbarf,  and  landing  place  In  aald  Farming- 
dale;  that  It  was  also  on  said  date  tbe  owner 
of  certain  personal  proper^,  to  wit,  four 
million  feet  of  logs,  of  tbe  Talue  of  twenty 
tboosand  dollars;  that  said  company  was 
tiien  and  tbere  occupying  said  sawmill, 
wbarf,  and  landing  [dace  for  tbe  purpose  of 
employing  said  logs  In  trade,  to  wit,  of  man- 
nfacturfiv  udd  four  million  feet  of  logs  Into 
lumber,  and  selling  tbe  same  In  tbe  open 
nuuket;  that  said  defendant  company  waa 
liable  to  be  taxed  In  aald  town  of  Farming- 
dale  for  aald  loga,  and  tbe  asaessora  of  taxes 
of  said  town  for  tbe  year  1897,  duly  elected 
and  legally  qnallfled,  assessed  upon  said  de- 


fendant company  cm  aald  toga  tihe  mm  of 
two  hundred  and  twenty-flre  dollars  (said 
sum  being  aald  defendant's  proportion  of  tbe 
town,  county,  and  state  tax  for  said  year 
1897),  and  tbe  assessors  did  on  tbe  1st  day 
of  Jane,  18B7,  make  a  perfect  list  of  said 
taxes,  under  tb^  bands,  and  commit  tiie 
aame  to  tbe  bante  ct  John  H.  Bnmham, 
lector  of  said  town  for  said  year,  who  was 
duly  elected  and  duly  qualified  wlUi  a  war 
rant  In  due  form  of  law  for  said  year,  under 
their  banda,  of  tbe  date  aforesaid;  tbat  said 
John  H.  Bnmham  died  on  tbe  18Ui  day  of 
January,  18B6,  without  bavlng  completed  tbe 
coUectitm  of  taxes  committed  to  blm  tor  tbe 
year  1887;  and  tbat  Georgle  T.  Bumbam,  ot 
said  Farmingdale,  waa  duly  ^pointed  by 
the  selectmen  of  s^  Farmingdale  to  perfect 
the  collection  ot  taxes  ot  said  John  H.  Bum- 
ham,  deceased,  uid  waa  duly  qualified  by 
law  therefOT  <ni  tlu  Slat  day  ot  January, 
1808.  And  the  plalntlffa  aver  that  the  said 
tax  was  duly  and  seasonably  demanded  of 
said  defendant  company  by  said  collector 
prior  to  tbe  commencement  of  tbla  suit 
Said  plalntlffa  further  arer  tbat  tbe  sdect- 
men  ot  aald  town  did  on  the  6tb  day  of  Jan- 
uary, 1889,  direct  In  writing,  tbe  collator  ot 
taxea  ot  said  town  to  commence  an  action  ot 
debt  In  tbe  name  of  tbe  Inhabitants  of  said 
town  against  s^d  BoUn  SCUla  Company  for 
the  collection  ot  said  tax  and  Interest  due 
thereon,  whereby,  and  by  reason  of  the  stat- 
ute in  such  case  made  and  provided,  tbe  de- 
fendant company  becam^  UaMe^  and  an  ac- 
tion hatta  accrued  to  tha  idalntlffa,  to  have 
and  reooTer  ot  the  detoidaat  company  the 
sum  ot  two  hundred  and  twmty-flTe  dol- 
lars." 
Plea,  general  Issue. 

Argued  before  PBTBBS,  O.  J.,  and  HAS- 
KELL. WISWELL,  8TR0UT,  BAVAGB,  and 
FOGLBR,  JJ. 

A  M.  Spear,  for  plaintiff.  H.  H.  Heath, 
a  U  Andrews,  and  O.  F.  Ubby,  tor  defend- 
ant 

STROUT,  J.  The  general  nfforlahm  ot  law 
is  that  personal  property  shall  be  taxed  **to 
tbe  owner.  In  tbe  town  where  be  Is  an  In- 
babltant  on  tbe  first  6ay  of  each  AprlL**  To 
this  general  rule  tbe  statute  makes  certain 
exceptlona,  one  ot  wbldi  la  contained  In  Ber. 
8t  a  6,  i  14,  cL  1. 

On  tbe  1st  day  ot  April,  1897,  defendant 
corporation  waa  an  Inhabitant  ot  Portland, 
and  owned,  occupied,  and  used  a  sawmill  In 
plaintiff  town.  It  also  owned  a  la^  quan- 
tity of  logs,  Oien  on  landings  In  Chain  ot 
Ponds,  In  Franklin  connfy,  which  were  des- 
tined for  that  mill,  and  were  in  fact  sawed 
and  manitflactared  there  during  the  season 
of  1897,  but  did  not  arrlTo  In  plalntlfl  town 
tiu  after  June  let  ot  that  year.  Bales  of  the 
product  of  the  mill  weA  mbstantlally  all  ne- 
gotiated at  Portland  and  shipped  from  tiie 
mlU  on  orders  from  tSie  home  office,  though 
small  sales  for  local  delivery  were  made  at 
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the  mill.  These  logs  were  taxed  by  plain- 
tiff In  1887,  and  this  suit  is  to  recover  that 
tax. 

Upon  a  state  of  facts  substantially  the 
same  as  here,  arose  the  case  of  Inhabitants  of 
Ellsworth  y.  Brown,  53  Me.  519,  nnder  the 
statute  then  In  force,  which  provided  that 
"all  goods,  wares  and  merchandise,  all  logs, 
timber,  boards  and  other  lumber,  and  all 
stock  In  trade.  Including  stock  employed  In 
the  business  of  any  of  the  mechanic  arts,  in 
any  town  within  the  state  other  than  where 
the  owners  reside,  shall  be  taxed  In  such 
towns  if  the  owners  occupy  any  store,  shop, 
mill  or  wharf  therein,  and  shall  not  be  taxar 
ble  where  the  owners  reside."  Rev.  St  1867, 
c.  6.  I  11. 

In  eonBtmlng  that  statute,  the  court  In  that 
case  held  that  logs  thus  situated  for  manu- 
facture in  the  mill,  though  not  within  the 
limits  of  the  town,  must  be  regarded  as  "em- 
ployed In  the  business"  of  the  mill,  within  the 
meaning  and  purpose  of  the  statute,  and  sub- 
ject to  taxation  In  the  town  where  the  mill 
was,  notwithstanding  the  language  of  the  stat- 
ute, "an  logs,"  etc.,  "In  any  town,"  etc  It 
waa  said  In  that  case  that  "the  localization  of 
the  business  Is  Intended  to  draw  after  It,  for 
the  purpose  of  taxation,  the  property  used  and 
employed  In  that  business.  In  like  manner  as 
the  residence  of  the  owner  draws  after  it 
other  inroperty  not  ihere  situated,  without  re- 
gard to  Its  particular  situs  on  the  1st  day  of 
April.  The  occupation  of  the  store,  shop,  mill 
or  wharf  on  the  first  day  of  April,  In  the  year 
Cor  which  the  tax  was  assessed.  Is  the  essen- 
tial thing." 

In  1883  the  phraseology  of  the  excepting 
clause  was  changed  so  as  to  read,  "All  per- 
sonal property  employed  in  trade,  In  the  erec- 
tion of  buildings  or  vessels,  or  In  the  mechan- 
ic arts  shall  be  taxed  In  the  town  where  so 
employed  on  the  first  day  of  each  Ajirll,  pro- 
vided that  the  owner,  his  servant,  sub-con- 
tractor or  agent,  so  employing  It,  occupies  any 
•tore,  shop,  mill,  wharf,  landlng^Iace  or  ship 
/ard  therein  for  the  purpose  of  such  employ- 
ment." In  the  revision  of  1883  the  same  lan- 
guage is  retained.  By  tt  this  case  Is  to  be 
governed. 

Section  10,  Rev.  6t  1867,  provided  for  tax- 
ation of  pmcnal  property  to  the  owner  on 
April  1st,  except  as  provided  In  the  following 
section.  That  section  named  the  place  where 
logs  and  certain  other  property,  when  em- 
ployed In  a  business  In  a  town  other  than  that 
of  the  residence  ot  the  owner,  should  be  tax- 
ed, but  did  not  In  terms  supply  the  date  at 
which  the  liability  to  taxation  should  attach. 
But  as  under  the  gmeral  provlsitm  no  per- 
sonal pr«H>erty  could  be  taxed  anywhere,  ex- 
cept It  was  owned  on  April  Ist,  it  necessarily 
and  logically  followed,  as  to  the  excepted 
property,  that  It  must  be  employed  In  the 
business  on  that  day.  If  subsequently  ac- 
quired. It  could  not  be  taxed  at  all  for  that 
year. 

The  decision,  theieCore,  In  Inhabitants  of 


EUswOTth  V.  Brown,  supra,  rested  upon  the 
fact,  found  by  the  court,  that  the  logs  were 
employed  bi  the  business  of  the  mill,  and  nec- 
essarily that  they  were  so  employed  on  April 
Ist.  The  amendment  of  1883  repeated  In  the 
excepting  clause  the  provlsloa  of  the  enacting 
clause  contained-  in  both  statutes,  jnafcing  tiie 
1st  day  of  April  as  the  time  when  liability  at- 
tached. But  the  logical  and  necessary  Imsdl- 
catlon  as  to  time  In  the  earllw  statote  was 
quite  as  forceful  and  convincing  at  tbe  ex- 
press language  of  the  later  on& 

It  will  be  noticed  that  the  quall^lng  words 
in  the  earlier  statute,  "in  any  town,"  are 
omitted  in  the  amended  act,  and  a  substituted 
provIsl(m,  tliat  "personal  prc^rty  employed 
In  trade,"  etc.,  "shall  be  taxed  in  the  town 
where  so  employed  on  the  first  day  of  April," 
Inserted.  While  there  was  admitted  force  In 
the  argtraient  that,  under  tbe  earlier  statute, 
Its  language  required  the  logs  to  be  within  tbe 
town  on  April  1st,  the  amended  act  requires 
only  that  tbe  property  shall  be  employed  In 
trade  In  the  town  on  that  day.  Ti^e  question 
then  Is,  were  these  logs  employed  in  trade  in 
plaintiff  town  <m  the  1st  day  of  April,  bre- 
Bpectlve  of  their  actual  situs  on  that  day? 
The  business  of  the  mill  was  the  manufacture 
of  Jumber  for  sale.  This  falls  within  the  le- 
gitimate deOnltion  of  "trad&"  Gower  t.  In- 
habitants of  Janesboro,  88  He.  145,  21  Atl. 
8M. 

Tbe  logs  were  Intended  tea  manufacture  in 
that  mill,  and  were  In  fact  manufactured 
there.  Th^  had  been  cut,  hauled  to  tbe  land- 
ing, and  were  In  transit  to  the  mill,  and  may 
therefore  be  fairly  c<msldered  as  employed  In 
the  trade  or  business  of  that  mill  on  that  day. 
within  the  meaning  and  pmvoae  the  stat- 
ute. 

If  the  occupant  of  a  store  for  sale  of  ordi- 
nary merchandise  had  bought  goods  for  that 
store,  which  were  In  transit  to  It,  tt  would 
hardly  be  questioned  tbat  such  goods  were 
employed  In  the  trade  and  business  of  that 
store.  So  these  logs,  procured  for  use  and 
manufacture  In  that  mill,  and  actually  manu- 
factured there,'  In  due  course  of  business,  the 
ensuing  season,  constituted  the  necessary  ma- 
terial for  the  mill  and  Its  use,  and  were  In 
fact  part  and  pared  of  Its  bnaliUBi  on  Uie 
Ist  day  of  April. 

Tbe  claim  of  the  d^endant  derives  less  sup- 
port from  the  present  statute  tlian  from  that 
In  force  when  Inhabitants  of  Ellsworth  v. 
Brown  vras  decided,  and  which  was  not  sus- 
tained there. 

Unda*  the  terms  of  the  report,  there  must 
be: 

Judgment  for  i^aintlff. 

(98  Me.  32J1 

nUlBB  V.  MAINE  RBAX^BSTATB  CO. 
(Supreme  Jndldal  Court  of  Mahie.    Dee.  & 
1890.) 

CORPORATIONS-nLBCnON  OF  OFPICBRS. 
1.  A  bill  in  equity  askioK  for  an  lajuDCtioD 
and  a  teceivw  is  not  the  proper  remedy  when  it 
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ii  ctBimed  tiiat  tbe  election  of  the  offleen  of  a 
coipQratloD  Ib  illegnl. 

Z.  As  a  geoeral  rale.  In  the  absence  of  Btata- 
tory  authority,  a  court  in  equity  will  not  dia- 
toWe  a  corporation  upon  the  application  of  a 
stockholder;  nor  wiU  it  lay  bold  of  the  pn^rertjr 
ot  a  soiue  concern,  and  by  means  of  a  receiver 
wind  np  its  baslQess  and  distribute  the  assets, 
bratme  tliat  would  be  taotamouDt  to  a  disBDla- 
tlon.  To  this  rule  the  only  weU-recognlxed  ex- 
ceptions are*  when  It  has  become  impossible  to 
accomplish  the  chartered  purposes  of  the  corpora- 
tion, or  when  Its  afl^ini  hare  been  so  managed 
tfwt  fallnte  or  ruin  is  inevitable. 

3.  In  a  bill  In  equity  by  a  stockhtdder  against 
a  corporation,  charging  that  the  directors  have 
done  acts  ultra  Tires  and  in  Tiolation  of  law,  and 
praying  for  an  injunction,  appointment  of  a  re- 
ceiver,  and  a  wiiidinff  np  of  tlie  aflaira  of  the 
corporation,  the  conodalnant  most  allege  that 
the  directors  In  office  at  the  time  the  bill  Is 
bron^ht  hare  been  asked  to  act.  or  that  th^ 
have  refused  to  act,  or  that,  failing  with  the 
officers,  the  corporation  itself  has  been  asked  to 
protect  itself,  or  that  it  has  refused  to  do  so, 
or  that  It  is  incapable  of  action,  or  that  the  nec- 
essary delay  in  securing  copoimte  aetloB  would 
prejndice  the  comptaioaDt. 

4.  Held,  for  want  of  proper  allegatloDS  In  these 
respects,  the  bill  is  demnrrable,  as  It  is  also  de- 
mnrrabte  because  ^e  diarces  are  in  othfr  n- 
^ects  Tagne^  Indefinitst  and  nncertain. 

(Offldal.) 

Appeal  from  nperlor  court,  Cumberland 

county. 

Bill  by  W.  Edwin  Ulmer  against  the  Maine 
Real-Estate  Company.  Decree  for  defend- 
ant, and  plaintlS  appeals.  Bill  dismissed. 

Arxtied  before  warwbt.t.,  WHITB- 
HODSB,  WlSWEXAi,  SAYAOSl,  and  FO€^ 
LER.  3  J, 

W.  Edwin  Ulmet,  for  appellant.  Oea  IJb- 
bj,  tor  an>eUee* 

BAYAGB^  J.  Bni  In  equity  by  tiie  com- 
plaioant,  aa  a  atockholder.  aUeglng  nptm  in- 
formatten  and  belief  that  the  directors  of 
the  defendant  company,  wltbont  aathori^, 
disregarding  the  rl^ta  of  complainant  and 
all  other  stocldKddera,  and  In  Tiolation  of 
law,  hare  loaned  the  funds  of  oorpora^ 
don  upon  mortgages  of  real  estate,  whenbj 
tbe  Interest  ot  the  comidalnant  In  said  fmids, 
as  A  stockholder,  has  become  Jetfpardized, 
and  he  Is  liable  to  be  snbjected  to  great  loss; 
also,  that  the  members  of  Ihe  present  board 
of  directors  cansed  the  annual  meeting  for 
1898  to  be  h^  without  dne  notice  to  stock- 
holders, and,  without  knowledge  oC  the 
stockholders  other  than  tb  ems  elves,  caused 
tbemaeiTes  to  be  titocted  as  directors  for  the 
year  tlien  ensuing;  alsi^  that  the  board  so 
elected  "has  caused  to  be  Issued  shares  of 
the  cairital  stock,  without  any  authority 
therefor,  and  wltti  Intent  to  use  the  |«o- 
.ceeds  thereof  otherwise  than  for  the  pur- 
poses for  wliiCh  the  corporation  was  organ- 
ised, and  that  the  proceeds  of  said  shares 
bare  been  so  used." 

Hie  defendant  demurred,  and  the  plaintiff 
hsa  appealed  from  the  decree  sustaining  the 
demurrer  and  dlsmlsdng  the  MIL 

The  allegations  In  the  bill  are  vagoft  fai- 
d^lnita,  and  nttontain.   They  give  the  de- 


fendant no  certain  notice  of  the  spedflc 
charges  which  they  are  called  upon  to  an- 
swer. For  this  reason,  if  for  no  other,  the 
bill  was  properly  dtamissed.  Bnt  tbere  are 
other  reasons.  Two  classes  ct  mangt  are 
charged  in  the  bill:  One.  that  certain  acts 
of  the  board  of  directors  already  done  are 
ultra  Tires;  second,  that  the  dection  of  the 
directors  for  the  year  1898  was  Illegal. 

■It  may  be  said  as  to  the  latter  complaint 
that,  if  the  election  was  111^^  certainly  a 
bni  for  an  injunction  and  reoelTer  is  not  the 
proper  remedy.  If,  howerer,  the  election 
was  legal,  the  complainant  has  no  ground  ot 
comi^alnt 

The  other- acts  of  which  tin  complainant 
complains  «re  said  to  be  ultra  Tires,  unlaw- 
fol,  not  within  the  power  of  the  corporation 
or  the  scope  at  Its  charter.  Such  wrongs 
are  against  the  corporation  Itself,  and,  strict- 
ly speaking,  not  against  the  stockholders. 
In  law,  the  Injury  was  dtme  to  the  corpossr 
tlon,  not  to  the  sto^holders.  1  Mor.  PrlT. 
Corp.  (2d  Ed.)  S  287.  No  stockholder  can  as- 
sume the  right  to  seek  redress  for  wrongs  to 
the  corporation  untU  the  latter  is  shown  to 
be  tmwilUng  cr  Incapable  of  seeking  the  rem- 
edy tor  itself,  Hersey  t.  Veade,  24  Me.  9. 
This  Is  the  general  rule.  Shareholders,  ag^ 
grleTOd  must  seek  their  remedy  through  cor- 
porate channels.  They  must  exhaust  all 
remedies  within  their  reach  In  the  onpora- 
tlon  Its^.  They  must  andy  to  the  officns 
In  charge.  Falling  with  the  officers,  they 
must  apply  to  the  corporation  ItseK,  or  they 
most  show  why  application  would  be  inef- 
fectual In  either  case.  If  they  fall  with  both, 
then  the  courts  ars  op«n  tvc  redress.  1  Mor. 
PriT.  Oorp.  (2d  Bd.)  |  2tl;  4  Thomp.  Corp.  I 
4499;  Memphis  City  t.  Dean,  8  Wall.  78,  19 
U  Bd.  826;  Hawes  t.  Oakland,  104  U.  S.  40a 
26  Ii.  -Bd.  827;  Dlmpfd  t.  Ballway  Co.,  110 
U.  8.  209.  28  L.  Bd.  121;  DUDphy  t.  AssodSr 
tlon,  146  Mass.  496,  16  N.  B.  426. 

Broft  when  the  officers  them  selves  are  at 
fault,  and  under  such  drcumstances  as  will 
excuse  a  complainant  from  applying  to  them. 
It  does  not  follow  necessarily  that  the  stock- 
holders cannot  find  and  apply  a  remedy. 
Stockholders,  to  be  sure,  act  only  in  general 
meetings,  anid  suidi  meetli^  are  ordinarily 
held  only  once  a  year.  Bnt  usually  proTt- 
tfon  is  made  for  special  meetings.  And  It 
was  held  in  Brewer  t.  Proprietors,  101  Mass. 
378,  that  annual  meetings,  cTcn  If  special 
meetings  are  Impracticable,  secure  to  sto<dt- 
bolders  ample  means  of  correcting  abuses 
practiced  by  their  officers.  And,  In  ever^ 
case.  If  for  any  reason  It  would  be  useless 
to  apply  to  the  officers  or  to  the  corporation, 
or  if  there  be  reason  why  a  delay  until  the 
corporation  could  act  would  unduly  prejudice 
,  the  rights  of  the  complainant,  the  reason 
j  should  be  alleged.  1  Mor.  FrlT.  Corp.  (2d 
j  Bd.)  {  2S1. 

1    While  "courts  of  equl^,**  as  Tras  said  In 
Dunphy  t.  Association,  146  Mass.  4SS.  16  N. 
I  B.  4Sli,  *%n  swift  to  protect  hapless  mlmnl- 
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tlea  ot  ■tockholden  of  corporatloiia  from  the 
opiwwBlon  and  tamA  of  majoiltiei,"  It  would 
be  Intoteiable  If  a  elngle  ttodtliolder,  wlth- 
ont  notice  or  request  to  offlcen  or  eoxporm- 
tlon.  should  be  allowed  to  vex  and  bantu  It 
by  cltlttg  It  Into  court  for  ererjr  wron^  real 
or  fancied.  If  one  gtockhcdder  may,  every 
stockholder  can.  In  no  way  could  it  be 
made  more  certain  that  the  business  of  a 
corporathm  would  be  rendered  nsprofltable. 
Its  credit  weakened,  and  the  fulflllmoat  of  Its 
chartered  purposes  Impossible. 

In  this  case  it  Is  not  alleged  that  the  di- 
rectors in  office  at  the  tlnw  the  blU  was 
brought  have  been  asked  to  act,  or  Uiat  they 
bare  refused  to  act,  or  tiiat  there  Is  any  rea- 
son why  they  may  not  act  If  requested;  nor 
Is  It  alleged  that  the  corporation  has  been 
asked  to  protect  Itself,  or  that  It  has  refused 
to  do  so,  or  that  It  Is  Incapable  of  acting, 
or  that  the  necessary  delay  In  securing  cor- 
porate action  mnild  prejudice  the  complafn- 
ant.  For  w«it  of  proper  allegations  in  this 
respect,  the  blU  Is  clearly  demurrable. 

Moreover,  as  tiUs  bill  pr^s  for  an  Injunc- 
tion, a  receiver,  and  a  winding  up  9t  the  af- 
fairs of  the  defendant  corporation.  It  may 
be  useful  to  say  that  as  a  general  rule,  In 
th^  absence  of  statutory  authority,  a  court 
of  equity  will  not  dissolve  a  corporation  up- 
on the  application  of  a  stockholder;  nor  wlU 
It  lay  hold  of  the  property  of  a  corporation 
which  is  a  golnff  concern,  and  by  means  of  a 
receiver  wind  up  Its  business  and  distribute 
the  assets,  because  that  would  be  tanta- 
mount to  a  dlutdntion.  1  Uor.  Priv.  Corp. 
^  Ed.)  I  283;  4  Thomp.  Coip.  U  458%  4545, 
and  cases  cited.  To  this  rule  the  only  excep- 
tions stated  by  law  wiltera  are  when  it  has 
become  Impossible  to  accomplish  the  charter^ 
ed  purposes  of  the  corporation,  or  when  Its 
affairs  have  been  so  managed  that  failure  or 
mln  is  Inevitable.  1  ICior.  Priv.  Corp.  (2d  Ed.) 
I  284;  4  Thomp.  OMp.  I  4fi47;  Benedict  v. 
Construction  Co.,  49  N.  J.  Eq.  28,  2S  AtL  48S. 

BlU  dismissed,  with  costs. 


(ft  H*.  818) 

KDDBSTBAD  v.  BBSWETC 
(SapresM  Judicial  Omirt  (at  Mahie.   Dee.  8^ 
1899.) 

HOTS  OP  ASSOCIATION— PLBADIHGt—ABA'nfi- 
HBNT. 

1.  The  d^endant  gave  a  note  in  bis  official 
capacity  as  treaBorer  of  a  volnntarj  assodation, 
of  which  he  was  a  memijer,  stgoiog  It  as  tr»as- 
nrer,  for  money  lent  to,  and  nsed  in  the  barioesa 
of,  the  association.  In  an  action  on  the  note 
ttie  defendant  claimed  that  be  waa  not  liable  per- 
sonally, becans?  It  was  the  note  of  the  asao- 
detion,  and  not  bis  own  personal  promise.  Held, 
that  if  be  gave  the  note  in  hta  official  capacity, 
for  and  in  behalf  of  the  association,  he  uereby 
bonnd  all  of  bis  aaaoclatefl,  includinK  liimself. 

2.  The  nonjoinder  of  a  co-promisor  is  arailable 
only  by  plea  in  atntement. 

3.  Beta,  that  whether  the  note  is  the  de- 
fendant's individoal  note,  or  that  of  the  volimta- 
ry  association,  he  is  liable  In  either  case,  in  u 
action  apon  It. 

(OffldaL) 


Agreed  statement  from  supreme  Judicial 
court,  Washington  county. 

Action  by  Oliver  Klerstead  against  Horace 
A.  Bennett   Submitted  on  agreed  statement 

of  facts,  and  defendant  defaulted. 

"It  Is  agreed  that  on  August  26.  1885,  the 
plaintiff  delivered  to  defendant  three  hun- 
dred and  fifty  dollars,  and  received  the  note 
declared  on  In  his  writ;  that  the  money  was 
used  by  the  defendant  to  pay  for  the  pay- 
roll work  on  the  Danforth  Trotting  Park, 
and  that  the  record  title  to  the  land  on  which 
the  iwrk  Is  situated  Is  In  the  defendant,  D. 
O.  Parker,  and  William  J.  Ellngston;  and 
that  so  much  of  the  records  of  the  Danforth 
Trotting-Park  Association,  and  of  the  direct- 
ors thereof,  and  of  the  records  of  the  Dan- 
forth Trottiog-Park  Company,  as  either 
party  may  desire,  ahall  be  made  a  part  of 
this  case.  *  *  *"  Other  material  facts 
are  stated  in  the  opinion. 

Argued  before  PETBtttS,  a  J.,  and  HAS- 
KELL, WHITEH0U8E,  WISWHLXv  SAV- 
AGE, and  FOOLER,  JJ. 

0.  B.  Donworth,  for  plalntifl.  &  W. 
Hewes,  for  defendant 

SAT  AGO,  J.  Assumpsit  upon  a  iKomls- 
sory  note  <^  the  followiiv  tenor: 
"$360.     Danforth,  Maine,  August  26,  IfiOS. 

"Titirty  days  after  date.  I,  In  my  facial 
capacity  as  treasurer  of  the  Danforth  Trot- 
ting-Park Association,  promise  to  pay  Oliver 
Klerstead,  or  order,  three  hundred  and  fifty 
dollars,  with  Interest  Value  received. 

"Horace  A.  Bennett  Treas." 

The  defendant  ideaded  the  genial  Issne. 
The  plaintiff  cl^nis  that  this  note  Is  to  be 
constmed  as  the  personal.  Individual  oUt- 
gatitm  of  tba  defendant  Horace  A.  Bennett 
who  sidled  it  The  d^endant  on  the^other 
hand,  contoids  that  tiie  note,  on  Its  face.  Is 
the  note  ot  the  Danforth  TrotUng-Park  As- 
sociation, and  that  he  is  not  personally  lia- 
ble. An  examination  of  the  record  wlU.  we 
think,  show  that,  so  far  as  tiie  pnqfer  Tied- 
slon  of  this  case  Is  concerned,  It  Is  Immate- 
rial which  contention  Is  correct 

The  case  shows  that  mi  July  12,  1885,  the 
defendant  and  othera  organized  a  voluntary 
association.  They  chose  officers.  They  voted 
that  the  name  of  the  association  be  the  Dan- 
forth Trotting-Park  Association.  They  adopt- 
ed by-laws,  and  fixed  the  amount  of  the  eajf- 
Ital  stock.  On  the  following  day,  July  18, 
1895,  a  part  of  the  associates  who  had  or- 
ganised July  12th,  including  the  defendant 
and  also  Including  others  who  had  not  pre- 
viously been  associates,  signed  articles  ot 
a^reement^  with  the  intent  to  organise  a  ax- 
pontion  under  the  statute.  Due  notice  was 
given  of  a  meeting  for  organisation,  to  be 
held  July  27,  1896^  That  meeting  was  not 
held.  Subsequentiy,  In  September.  188E^  and 
apparently  without  further  notice,  the  asso- 
ciates who  had  signed  the  articles  of  agree- 
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nwdt  went  througb  llie  form  ot  orgnnlglng 
a  corpmatlon  under  Uie  name  of  tbe  Dan- 
fcwth  Trottlng-Park  Association.  The  pro- 
ceedings were  manifestly  Irr^alar,  and  we 
express  no  oplnltui  as  to  their  Tidldl^.  It  Is 
erMoit  that  on  tbe  date  of  Oils  note,  Anrost 
28,  1805,  ttaere  was  no  corporation  by  tbe 
name  of  tbe  Danfortta  Trottlng-Park  Asso- 
datlon.  Nor  bad  tbose  wbo  bad  associated 
tbemselTOS  for  tbe  purpose  of  oiganUng  a 
corporatton  adopted -any  name  at  that  time. 
Bnt  there  was  a  volnntary  assotdatlon  of 
that  name  when  this  note  was  given,  and  tbe 
defendant  was  <me  of  the  artodates,  as  well 
as  treasurer  of  the  association.  There  was 
no  other  Danforth  TrotUng-Park  Associa- 
tion than  the  one  of  whldi  the  defendant 
was  a  member.  That  was  the  one  In  exlMt- 
enee  Angtist  26,  1896^  and  we  must  assume 
that  the  defendant  contracted  with  reference 
to  it,  rathar  than  wlUi  reference  to  some- 
thing which  did  not  exist 

Now,  the  defendant  claims  that  the  note 
sued  on  must  be  held  to  be  the  note  of  tbe 
Danforth  Trottlng-Park  Association,  and 
that;  when  the  defendant  promised  In  his 
"ofllclal  capadty,**  he  promised  for  and  in 
behalf  of  the  assodatlon.  Assome  It  to  be  so. 
Then  be  promised  for  and  on  behalf  of  all 
the  associates.  Including  bimself.  That  be- 
ing so,  all  the  members,  himself  Included, 
are  liable  upon  the  promise  ^^Icb  he  made. 
All  are  co-promisors.  Bm  Is  sued;  the  others 
are  not  But  the  nonjcrinder  of  a  co-prom- 
isw  Is  available  only  bjr  plea  In  abatement 

Hence  It  ftilows  that,  wbletaerer  view 
may  be  taken  of  Oie  noti^  tbe  dsfendant  Is 
liable. 

Defendant  defiinlted. 


(n  Ha.  US) 

00U8BNS  V.  ADVBNT  CHTTRCH  OF  OITY 
OF  BIDDEFORD. 
(Sapicme  Jndldal  Oonrt  of  Maine.    Da&  9, 

1899.) 

WILL-PROBATB— EQUITY— JURISDICTION. 

1.  TbiB  coart,  slttiDs  In  equity,  caonot  estab- 
lish an  TiDprobated  wlQ. 

2.  U,  after  probate  of  a  will,  a  later  vlll,  wbidi 
rerokes  tbe  first,  la  fotmd,  ft  ehoald  be  preaent- 
ed  for  probateto  the  probate  court.  From  the  de- 
cree of  that  court  an  appeal  lie*  to  the  anpreme 
court  of  probate. 

8.  Tbe  prior  probate  of  tbe  earlier  will  does 
not  preclade  the  probate  of  the  later  will.  If 
tiie  utter  will  revokefi  the  former,  apoa  ita  pro- 
bate the  coart  authorised  to  admit  wills  to  pro* 
bate  has  anthorlty  to  rerise  or  reroke  tbe  for- 
mer decree  so  far  as  to  glTe  effect  to  the  last 
wlU. 

(Official.) 

Exceptions  ftom  supreme  Judicial  court, 
Torfc  county. 

BUI  by  James  H.  Goosens  against  tbe  Ad- 
vent Gburdi  of  tbe  GII7  of  BIddeford,  pray- 
ing that  the  defendant  corporation  be  requir- 
ed to  PB7  to  tbe  plaintiff  a  legacy  of  f3,00(^ 
and  other  anms  and  bequests,  which  he  claim- 
ed were  doe  him  under  the  will  of  Charles  B, 


Bumery,  deceased,  made  In  ISSi,  and  allied 
to  have  bem  fraudulently  suppressed  or  de- 
stn^ed  by  BUsa  A  Bumery,  his  wife,  and 
never  probated. 

Tbe  defendant  answered  and  demurred  to 
tbe  bOl,  end,  the  presiding  justice  having  sus- 
talned  the  demurrer,  tbe  plaintiff  took  excep- 
tions to  this  ruling  and  order  of  tbe  oonrt 
Exceptions  overruled. 

Argued  before  FBTBB8,  0.  J.,  and  HA8K- 
BLU  WISWKIiLi,  STEOUT,  and  FOOLER. 
JJ. 

J.  M.  Stone  and  C.  S.  Hamilton,  for  plaln- 
tiff.  J.  O.  Bradbury  and  Geo.  F.  ft  Leroy 
Haley,  for  dfffnflsnts 

STBOUT,  J.  Demnner  to  the  bin  was  sos- 
talned  . by  the  justice  hearing  the  case,  and  ex- 
ception taken.  The  only  question  is  wheth- 
er the  case  made  by  the  bill.  If  proved,  af- 
fords ground  for  the  equitable  relief  aou^t 

The  un  allegea:  That  Obarles  B.  Rumery 
made  bis  will  on  the  16th  day  of  January, 
ISTOv  and  died  on  Hay  M,  U86.  This  wUl 
was  admitted  to  probate  by  decree  of  the  pro- 
bate court,  and,  on  appeal  by  complainant 
by  the  supreme  court  of  probate.  That  under 
this  wlU  BUsa  A  Bumery,  his  wife,  took  all 
of  the  estate  of  Cbaries,  and  that  by  hw  will 
she  gave  It  to  defoidant  who  since  her  death 
has  received  and  atlU  baMm  the  same. 

It  allies:  That  In  the  summer  or  fall  of 
1884  Oh&rles  B.  Rumery  made  another  and 
later  will,  In  which  he  gave  complainant  $3,- 
000,  and,  he  believes,  other  valuable  gifts; 
that  Obadea  exhibited  this  wlU  to  his  wlf  e^ 
and  told  her  that  he  had  given  con^lalnant 
98,000.  That  thereupon  the  became  very  In- 
dignant and  said  '■mypiaiw't  should  never 
receive  a  oemt  of  it  That  this  hut  will  was 
frandulently  coweelfd  or  destroyed  1^  Ellaa. 
and  has  never  been  found.  That  at  the  time 
ot  the  probate  of  the  wUl  ot  1870  complain- 
ant was  unable  to  prove  the  execution  and 
omteato  of  tbe  later  win  of  1S8B,  but  that  he 
has  since  discovered,  and  Is  now  able  to  make, 
such  proof,  ^niat  defendant  has  already  re- 
ceived, as  l^^atee  of  BUsa,  a  Uttle  over  $6,- 
000,  and  will  receive  $1,000  more  on  the  death 
of  this  complainant,  which  is  now  h^  by  a 
trustee.  It  durges  tluit  by  law  tbe  defend- 
ant holds  this  sum  ot  96,000  In  trust  to  pay 
the  comphUnant  the  f3,000  legacy  to  him,  and 
other  sums  glvoi  blm  by  the  win  of  1884. 
The  prayer  Is  that  defendant  be  decreed  to 
pay  comidalnant  **fliree  thousand  dollars,  and 
such  other  sums  and  bequests  as  were  there- 
in given  to  him  In  the  last  wUl  and  testament 
<tf  said  Obailes  B.  Bumery,"  and  for  otho' 
rellet 

WUls  do  not  become  operative  nntll  proved 
and  established  In  some  court  having  jurisdic- 
tion for  that  purpose,— In  this  stete,  by  allow- 
ance by  the  court  of  probate,  or  tbe  appellate 
supreme  court  of  probate.  No  other  tribunal 
can  give  effect  to  a  win.  Until  estebllshed  la 
that  forum.  It  has  no  Ufe.  This  court,  sitting 
In  equl^,  cannot  establish  and  execute  an  nn- 
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probated  wUL  The  first  step  for  complainant 
to  take  la  to  usan  hla  later  vlll  In  the  probate 
court. 

But  tihe  oomplaiiuuit  eaya  he  cannot  do 
thlB,  became  an  earlier  will  has  been  admit- 
ted to  probate,  and  the  Judgment  in  that 
case  la  final,  conelustre.  and  canoot  be  re- 
rttkeH.  It  maj  be  that  what  has  been  done 
b7  the  executor  under  that  will,  and  Ita  pro- 
bate, will  protect  the  executor;  but  It  does 
not  follow  that,  upon  the  probate  of  a  later 
will  which  rerokee  the  earlier,  the  estate 
may  not  be  followed  in  the  hands  of  the  leg^ 
ateea  who  recelTed  It  under  the  earllor  wllL 
Our  statutes  make  no  i^vlslon  for  a  new 
trial  or  rerlew  In  case  of  an  appeal  allowing 
a  wlIL  But  if  a  will  admitted  to  probate  Is 
afterwards  found  to  be  a  forgery,  or  the 
testator  proves  to  be  alive,  or  a  later  wlU  Is 
diBCovered,  It  would  be  a  reproach  to  the 
law  to  hold  that  such  erroneous  decree  must 
stand.  If  It  Is  to  be  corrected,  it  would 
seem  It  should  be  done  In  the  court  havlnc 
jurisdiction  of  the  subJeGtmatter,--ln  the 
proi)ate  cowrt  in  the  first  Instance,  and  by 
ajnteal  In  the  supreme  court  of  probate^ 
'Ihls  course  la  more  convenient  and  muA 
more  logical  than  an  appe^  to  a  court  of  eq- 
uity to  annul  or  revise  the  decree  of  another 
court  of  specif  and  exclusive  Jurisdiction 
In  such  matters.  It  is  said  In  Gale  v.  Nlck- 
erson,  144  Mass.  415,  U  N.  IB.  714:  "TChen  Is 
an  Inherent  power  in  probate  courts,  in  caseii 
where  Justice  dearly  requires  It,  to  revise 
such  a  decree.  Thus,  If,  after  a  will  Is  prbv- 
ed,  a  later  will  or  codicil  Is  discovered,  or  if 
there  is  newly-discovered  evidence  proving 
that  a  will  is  forged,  the  court  may  reopen 
the  case  and  revise  the  decree.*'  It  Is  also 
tliere  said  that  "It  is  more  In  harmony  with 
OUT  system,  and  more  convenient  in  practice, 
that  a  motion  for  a  new  trial  or  rehearing  of 
a  decree  of  tb»  probate  court  affirmed  by  tlie 
supreme  court  of  probate  should  be  heard  In 
the  first  Instance  in  the  probate  court** 

Tnie  same  question  is  fully  discussed  in 
Waters  v.  Stickney,  12  Allen,  1,  12,  IS.  and 
the  same  result  reached.  In  that  case  It  is 
Said:  **A  court  of  probate  has  no  more  pow- 
er by  a  decree  establishing  one  testamentary 
instrument  to  preclude  the  subsequent  pro- 
bate of  a  later  one,  never  before  brought  to 
its  notice,  than  by  a  decree  approving  one 
account  to  discbarge  an  administrator  from 
responsibility  for  assets  not  accounted  for. 
b  •  •  There  Is  no  reason  why  the  probate 
of  a  wni  which  does  not  express  the  last  in- 
tentions of  the  testetor  should  be  held  Ir- 
revocable, more  than  lettnis  of  adnUnlstrar 
tion  Issued  upon  the  supposition  that  the  de- 
ceased died  Intestete." 

In  Bowers  v.  Johnson,  S  R.  I.  119,  tiie  su- 
preme court  of  Rhode  Idand  held  that  the 
power  to  reToke  a  probate  once  granted, 
thoagh  nowhere  expressly  recognized  In  the 
statutes  of  that  state,  was  a  Just  and  neces* 
sary  power  to  be  Implied  from  the  statute 
granting  general  authority  to  '*take  the  pro- 


bate of  wIUs  and  grant  administration  on 
the  estate  of  deceased  persons,'*  and  might 
be  exercised  incidentally  to  an  application 
for  the  probate  of  a  later  wllL  Bee,  also, 
Mulr  V.  Trustees.  8  Barb.  Ch.  481.  So  it  is 
held  that  after  probate  of  a  wUl  a  later  will 
may  be  admitted  to  probate  by  the  court 
which  granted  the  first  probate.  CSegett  r. 
Hawkins,  11  Md.  281;  Scbulti  t.  Schulti.  10 
Grat  39B. 

The  power  of  the  probate  court  to  reroke 
a  decree  granting  administration  .Is  recognis- 
ed in  Rev.  St  c.  61,  1 1ft  which  requires  an 
administrator  to  give  a  Ixmd  -with  the  condi- 
tion, among  others,  "to  dellvtt  the  letten  wC 
administration  Into  the  probate  court.  In  case 
any  will  of  the  deceased  Is  thereafter  proved 
and  allowed."  In  the  same  chapter  (section 
7)  iffovlsion  Is  made  for  admitting  to  pro- 
bate lost  <u  suppressed  wills,  on  the  testl- 
numy  of  the  subscriUng  witnesses,  or  "by 
any  other  evidence  oompetoit  to  iffove  the 
eiDBcntlon  and  otmtonta  of  a  will."  For  a 
construction  of  this  statute,  see  opinion  (rf 
Peters,  G.  J.,  In  Rich  v.  Ollkey,  73  Me.  60S. 

To  grant  the  prayer  of  the  bUl  would  re- 
quire this  court  sitting  In  equity,  to  assume 
the  Jurisdiction  of  the  probate  court  und 
establish  and  execute  a  vriU  never  presented 
to  a  court  of  probate.  This  la  beyond  ttie 
province  of  equity.  Woloott  v.  Wolcot^  140 
Mass.  lU,  8  M.  B.  214. 

The  complainant  must  seek  relief  by  pmv- 
tng  Uie  later  will  In  the  probate  court  in  the 
nrst  instance. 

Bxceptions  overruled.  Demurrer  sustained. 

BUI  dismissed,  with  costs. 


(IH  Pa.  St.  3S9) 

HARRoiiD  T,  McDonald. 

(Supreme  Court  of  PennsylTania.  Jan.  2,  1900.) 
triaLp-qdbstions  for  jdrt. 

The  refusal  of  a  btndiog  instruction  for  de- 
fendant is  proper,  where  the  facts  are  disputed, 
so  as  necesiaril7  to  reqoire  the  decision  of  the 
jorr. 

Appeal  from  court  of  common  pleaa,  Alle- 
gheny county. 

Action  by  Simon  Harrold  against  O.  L  Mc- 
Donald. From  a  Judgment  for  plaintiff,  de- 
fendant aiq;>eal8.  Affirmed. 

J.  M.  Swearingen  and  Samuel  Mcday,  for 
anwllant  Frank  Thomson  and  W,  H.  8. 
Thomson,  ttx  appellee. 

PBR  OUBIAM.  The  disputed  questkms  of 
fact  which  arose  on  the  trial  of  this  case  were 
ot  such  a  character  that  the  decision  of  them 
necessarily  rested  with  the  Jury;  and  It  would 
have  been  grave  error  to  withdraw  them,  with 
a  Mndbtg  instruction  to  find  for  the  dofendant 
We  tliink  the  tacts  were  tah-ly  submitted  to 
the  Juiy.  with  a  sufficient  explanation  to  en- 
able them  to  understand  precisely  the  q«B> 
tions  they  were  to  dispose  of.  We  see  no  er- 
ror hi  the  charge,  and  an  examination  of  the 
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testimony  MtMles  m  tbat  ttee  wu  qnUa 
enough  to  nutala  ttie  nrdlet  Judgment  af- 
flnncd. 


(IM  Pa.  SL  SM> 

GBEBTNAWAI/r  et  tL  T.  DIXON. 
(Sapreme  Coort  of  PeoiuylTanift.  Jan.  2,  1000.) 

rRAUD— EVIDENCB. 

Land  In  which  Q.  had  a  Ufe  estate,  with  re- 
mainder to  his  diUdreD,  waa  sold  uoder  judg- 
ment asi^DBt  Q.,  and  booght  bj  the  JndKment 
creditor.  who  had  been  a  Iriend  of  the 
fiunllj  of  G.,  and  agent  in  renting  propertr,  got 
an  agreement  from  the  parchaser  that,  if  he 
cohM  sell  his  IntereBt  for  ^,3(i3,  he  shonld  hare 
$500  aa  his  commlaaioD.  D.,  wltliont  diacloBina 
this,  but  claiming  only  to  be  aeting  as  a  friend 
of  O.,  represented  to  his  children  that  he  could 
sare  the  property  to  their  family  by  buying  it 
of  the  creditor  for  S2,383,  the  least  he  wonid 
take,  and  that,  If  they  would  secure  liim,  he 
would  advance  the  money,  and  take  title;  he  to 
have  control  of  the  property,  and  collect  the 
tents,  till  fully  paid.  Including  a  commiBHion  on 
RDta  receired;  he  to  eooTej  to  O.,  If  payment 
waa  made  before  his  death;  othecwlae  to  the 
eluldren,  if  tfaey  paid  the  balance  due.  Held, 
that  the  children  having  giTen  the  security,  and 
D.,  baring  paid  the  (2.363,  lets  the  f500  com- 
mission, was  guilty  of  a  frand.  and  that,  on  pay- 
ment hf  the  children  on  the  basis  of  the  amount 
actually  paid  by  D.,  they  could  have  a  surrender 
of  the  secaritlea^  and  a  coDverance  of  the  pn^ 
erties. 

Appeal  from  court  of  commqn  pleas,  Alle- 
gheny cooDty. 

Suit  hy  Joseph  A.  Greenawalt  and  others 
■gainst  Joseph  M.  Dixon  to  have  a  bond  and 
mortgage  cauceledl,  and  a  reconveyance  of 
pmpmrty  made,  ^nd  being  alleged.  Decree 
for  plalntiCTa.   Defendant  appeals.  Affirmed. 

ThB  foUowing  are  the  fladlnga  of  fact: 
"First  Margaret  B.  Oreeuawalt,  wife  of  Dr. 
Jacob  Greenawalt,  died  September  1,  1894, 
and  1^  her  will  gave  to  her  husband  a  condi- 
tional life  estate  In  certain  honses  and  lots  la 
the  Fifth  ward,  city  of  Pittsburg,  and,  after 
the  termination  of  his  life  estate,  the  proper- 
ties to  go  In  fee  to  his  son  Joseph  A.  Greena- 
walt and  her  daughto-  Elizabeth  Brice.  the 
plaintifb.  Second.  On  September  4,  18»4,  the 
South  Pittsburg  Planlng-Mlll  Company  ob- 
tamed  judgment  against  the  said  Dr.  J.  Green- 
awalt for  ¥2,408.60.  On  that  Judgment  exe- 
cotlon  was  Issued.  The  life  estate  ot  Dr.  J. 
Greenawalt  In  the  houses  and  lots  was  levied 
upon  and  sold  at  gherlfTs  sale,  July  G.  1805, 
when  the  planing-mlll  company  became  the 
purchaser  for  $3,600.  the  amount  of  costs  and 
taxes.  Third.  Joseph  M.  Dixon,  the  defend- 
ant, had  been  the  frtend  of  the  family,  and 
the  agent  in  rraitlng  the  properties  and  col- 
lecting the  rents.  He  represented  to  the  plaln- 
tiffB,  the  children  of  Dr.  J.  Greenawalt,  that 
he  could  save  the  prcqierty  to  their  family  by 
his  buying  the  title  of  the  planlng-mlll  com- 
pany and  adTmndng  the  mcmey,  if  they  would 
secure  him  by  a  mortgage  of  their  Interests  in 
the  houses  and  lots.  Ha  represented  that  It 
would  take  $2,363,  for  that  was  the  lowest 
nun  the  p^pt^ti^pim  ivTHpflny  would  take. 


In  order  to  protect  htan  for  the  adTsnee,  ha 
most  have  a  mortgage  from  them  of  ^Ssjooo, 
An  artlde  of  agreanant  was  drawn  up  and 
signed  by  the  pii^in^'WiM  fmi^  defendant  for  that 
purpose,  dated  July  26, 18B6.  It  prtfrided  that 
DlxM  was  to  adnnce^  In  the  nature  of  a  hwii, 
$2,363,  to  buy  the  title  and  judgmoit  of  On 
planlng-mlll  company,  the  plaJntlfCs  to  glre 
their  bond  and  mortgage  for  the  sum  of  $2,- 
000  as  kecorlty  on  aoeoaat  of  said  loan;  that 
Dixon  was  to  bare  emtrol  of  the  houses  and 
lots,  and  collect  dw  tents,  untn  he  was  paid 
In  fun,  bidudlng  Interest  and  4  per  cent  com- 
mission on  the  rents  received;  that  If  paid  be* 
fore  the  death  of  Dr.  I.  Gremiawalt  the  title 
of  his  life  estate  to  be  made  over  to  him.  and 
If  he  died  before  the  loan  was  paid  he  would 
ctmrey  to  plaintiffs.  If  they  paid  the  balance 
due  him.  Fonrtii.  In  pnrsuanoe  of  that  agree- 
ment, the  planlBg-miU  company  had  tbe  dier^ 
Iff  cmke  the  deed  to  DtxaOt  July  2&,  1809, 
and  ass^^ned  their  judgment  to  him.  Tb» 
plain  tiffs  execntad  and  delivered  to  him  their 
bond  and  mortgage  for  the  $2,000.  The  de- 
fendant had  an  arrangement  with  the  pbming- 
mlll  company  that.  If  he  oould  sell  their  In- 
terest for  $2,868,  be  was  to  ha,re  $000  as  his 
commission.  He  gave  his  check  on  the  bank 
for  I2J63,  bat  immediately  got  back  the  fSOO. 
He  never  told  the  piihiHiftf  or  gave  them  any 
IntlmatlMi  that  he  was  to  reoelTe^  or  had 
celred.  any  aunmlsslon  from  the  planlng-mill 
company,  but  i^jresented  that  be  was  making 
the  arrangement  and  advancing  the  money 
solely  as  a  frloidly  act  for  the  benefit  of  Dr. 
J.  Greenawalt  They  did  not  team  the  fluits 
until  hmg  after  the  mortgage  was  given. 
Fifth.  Procuring  the  bqnd  and  mortgage  of 
the  plalntUfs  fOr  $2,000^  on  the  representations 
abore  stated,  was  «  fiaad  upon  the  plalntUb. 
Th^  are  not  liable  toe  mwe  than  the  actual 
money  advanced,  nor  can  he  hold  the  pn^- 
ertles  after  that  mooey  has  been  paid.  He  Is 
bound,  then,  to  nmrreBider  thejr  txmd,  to  band 
over  the  property,  and  satisfy  the  mntgage 
and  the  Jndgmoit  assigned  to  faUn.  Sixth. 
At  the  time  the  agreonent  was  signed,  de- 
fendant had  hi  his  hands  $105,  rents  collected 
and  due  Dr.  J.  Greenawalt,  less  commission  at 
4  per  cent,  leaving  $100.8a  That  must  be 
deducted  from  the  $1,863,  leaving  $1,763.20 
to  bear  Interest  Serentti.  The  defendant  has 
made  a  statement  of  his  accounts  to  Septem< 
bear  S.  1890,  showhig  In  hto  hands  $848.48. 
That  should  be  credited  on  the  $l,762.2i[^  leav- 
ing a  balance  stUl  doe  on  the  nuntgage  of 
$913.77.  If  any  rents  have  been  received  or 
expenses  paid  since  April  S,  1800,  the  account 
should  be  corrected  accordingly.  Eighth.  If 
plaintiffs  will  pay  to  the  defendant  the  bat. 
ance  due  him  ftK-  the  moneys  advanced,  as 
above  Indicated,  be  should  surrento  the  bond, 
satisfy  the  mmrtgage  and  judgment,  and  sur^ 
lender  the  title  and  possession  to  tiie  idalntlfla; 
otherwise,  be  Is  to  retain  possession  untU  be 
Is  fully  paid." 

J.  A.  Langfltt,  for  appaUaat.  Matbaa 
Means*  fnan^dlesa, 
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FBR  CURIAM.  An  gramlnatlon  of  tbe  tBB- 
dmony  in  tbte  caie  ihows  that  tlie  learned 
conrt  below  mu  entirely  correct  In  Its  findings 
of  fact,  and  opon  tboae  findings  we  affirm 
the  decree. 


(1H  Fft.  St.  W) 

GILCHRIST  T.  BMPFIKU). 
(Soprane  Goart  of  Penmi^TanU.    Xan.  2, 1900.) 

WILLS— BSTATP  DBYISBD. 
The  widow  takes  a  fee-simple  estate  tmder 
her  husband's  will,  which,  after  ntaliiac;  a  be- 
gnest  to  s  son,  provides  b^  clause  3i  "I  sive,  de- 
rlse,  and  begueath  to  my  •  •  •  wife  *  •  • 
and  her  heirs  all  the  residne  of  my  property," 
directs  by  danae  4  that  she  properly  educate 
his  children,  and  by  clause  5  proTides  that  after 
the  death  of  his  "wife  *  *  *  all  the  property 
hereby  devised  or  bequeathed  to  her  aforessid, 
or  as  mnch  thereof  as  then  remains  imexpanded,'* 
riiall  descend  to  certain  children. 

Appeal  from  conrt  of  common  pleaa,  Indi- 
ana county. 

Agreed  caae  between  Mar^ret  A.  GDdiilat, 
as  plalntlfF,  and  Frank  T.  Empfield,  as  de- 
fendant, plaintiff  seeking  to  teoorer  the  pur- 
chase price  of  land  according  to  a  contract  of 
aale  to  defendant,  and  he  resisting  payment  on 
the  ground  that  plaintiff  did  not  take  a  fee- 
simple  estate  In  the  land  under  the  will  of  her 
hnsband.  Ju^moit  tor  plalntlfl.  Detmdant 
appeals.  Affirmed. 

The  wUl  of  the  hnsband  is  aa  foUows:  "I, 
Alexander  OUchrlst,  of  tbe  borough  of  Indiana, 
county  of  Indiana,  and  state  of  Pennsylva- 
nia, being  of  sound  mind,  memory,  and  under- 
standing, do  make  and  publish  this,  my  last 
will  and  testament,  hereby  revoking  and  mak- 
ing void  all  former  wills  by  me  at  any  time 
heretofore  made.  First  I  direct  that  all  my 
just  debts  and  funeral  expenses  be  fully  paid 
and  satisfied,  as  soon  as  conveniently  may  be 
after  my  decease.  -  Second.  I  give,  devise,  and 
bequeath  to  my  son  Robert  A.  Gilchrist  the 
sum  of  fifty  (50jOO>  dollars,  to  be  paid  to  him 
as  soon  as  conveniently  may  be  after  my 
death.  Third.  I  give,  devise,  and  bequeath 
unto  my  beloved  wife,  Margaret,  and  her 
heirs,  all  the  residue  of  my  property,  real,  per- 
sonal, and  mixed,  of  whatever  nature  or  kind 
soever,  and  wheresoever  the  same  shall  be  at 
the  time  of  my  death.  Fourth.  I  will  and  di- 
rect that  my  said  wife,  Margaret,  shall  prop- 
erly educate  my  son  Harry  White  Gilchrist, 
and  my.  daugnter  EfiBe  Gilchrist,  and  any  other 
child  or  children  that  may  be  born  to  us  here- 
after. In  a  manner  consistent  with  tbe  size  or 
amount  of  my  estate.  Fifth.  I  will  and  direct 
that  after  the  death  of  my  said  wife,  Margaret, 
all  the  property  hereby  devised  or  bequeathed 
to  her  as  aforesaid,  or  as  much  thereof  as  may 
then  remain  unexpended,  shall  descend  to  and 
vest  in  my  son  Harry  White  Gilchrist  and  my 
daughter  Effle  Gilchrist,  and  any  other  child 
or  children  that  may  hereafter  be  born  to  my 
said  wife,  Margaret,  and  by  me  begotten, 
share  and  share  alike,  their  heirs  and  assigns 
forever.  Sixth.  I  do  hereby  nominate,  con- 
stitute, and  appoint  my  said  wife,  Margaret, 


my  Kde  executrix  of  this,  my  last  will  and 

tastament" 

Watson  &  Keenev,  tat  appellant  John  A. 

Scott,  for  appellee. 

PBR  CURIAM.  We  arc  clearly  ot  opinion 
that  the  widow  took  a  fee-simple  estate  under 
her  husband's  will.  Tbe  third  clause  Is  an 
absolute  and  unqualified  devise  of  the  whole 
residue  of  the  estate  In  fee  simple.  There  is 
nothing  In  the  fourth  clause  to  modify  this  In 
Uie  least  degree.  The  fifth  clause  is  in  lan- 
guage such  as  Is  often  used  In  similar  cases, 
and  does  not  reduce  the  estate  given  by  the 
third  chiuse.  It  recognizes  the  right  of  the 
widow  to  expend  such  parts  of  the  estate  as 
she  chooses,  and  only  disposes  of  what  is  left 
We  have  often  held  such  devises  to  carry  tbe 
fee,  even  where  there  has  been  no  absolute 
provision  to  that  effect  Moreover,  tbe  will. 
In  the  fifth  clause,  gives  the  tmexpended  resi- 
due to  the  same  [arsons  who  would  have  tak- 
en nnder  the  description  of  heirs,  to  wit  all 
tbe  children  of  both  the  parents.  Evans  r. 
Smith,  166  Pa.  St  626,  31  Atl.  346,  is  almost 
precisely  like  this.  Judgment  affirmed. 


OH  Pa.  St.  SOI) 
RBITER  V.  McJUNEIN. 
(Supreme  Conrt  of  PemuQrlvanla.  Jan.  2,  1900.* 

aVlDBNOB-OWCFLUSIOKS  OF  WmfBSB* 
COHPBTBNCT. 

1.  Witoeeses  cannot  testify  that  there  was 
a  "recognized  divisi<Hi  line,"  this  being  a  ques- 
tion for  the  jury. 

2.  Tbe  ri^t  of  6.  having  passed  to  plalntlft, 
and  G.  being  dead,  defendant  Is  incompetent  to 
testll^  to  an  agreement  between  him  and  G.  tm 
a  division  line  Htween  thdr  properties. 

Appeal  from  court  of  comAon  pleas,  Alle- 
gheny county. 

Ejectment  by  George  W.  Relter  against 
James  McJunkln.  From  a  Judgment  of  the 
anpo^or  court  affirming  a  Judgment  for  plain- 
tiff,  defendant  appeala.  Affirmed. 

J.  McF.  Carpenter,  for  appellant  MlUer  ft 

McBride.  for  appellee. 

GREEN,  J.  The  facto  involved  la  the  pres- 
ent contention  are  sufficiently  set  forth,  to- 
gether with  the  question  arising  upon  them, 
in  the  opinion  of  this  court  when  the  case 
was  here  before.  ITS  Pa.  St  82,  33  Atl.  1012. 
On  the  last  trial  In  the  court  below  the  learned 
trial  Judge  followed  our  ruling  with  great 
care  and  preciseness,  and  committed  to  the 
Jury,  with  perfectly  correct  instructions,  the 
very  question  stoted  by  our  late  Brother  Wil- 
liams in  the  former  opinion.  The  charge  of 
the  court  was  in  exact  compliance  with  our 
decision.  Thus,  the  Jury  was  instructed  as  fol- 
lows: "There  are  two  questions  to  be  sub- 
mitted for  your  determination,  and  In  submit- 
ting them  I  follow  strictly  what  I  believe  the 
instructions  of  the  supreme  court  with  ref- 
erence to  this  case.  And  tbe  first  question  Is 
whether  the  reqiectlve  owners  of  these  fanna 
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bate  asreed  opon  the  location  of  tiM  dlrUoB 
line  between  the  same  as  daimed  by  the  de- 
tendaut,  built  their  dlTisIou  fence  accordlnsl7> 
and  held  and  occupied  lespectively  up  to  the 
fonee^  as  their  common  boundatji  tor  more 
than  21  years  before  this  salt  was  brought 
It  7011  And  that  Huj  have  dona  sor-ln  other 
wOTdn  if  you  determine  this  question  In  faTor 
of  tibe  defendantr^  wUl  be  mtltled  to  your 
TBTdlct  But  If  you  find  they  hare  not  done 
so^— In  other  words,  If  yon  determine  this 
qoMtlon  against  the  defendant  and  In  favor 
of  the  plainUff,— you  wHl  then  InqnUe  and 
determine  the  exact  location  of  ttw  warrant  or 
patent  line;  and.  If  you  determine  that  to  be 
ss  daimed  by  the  plalntlfT,  yon  will  And  a 
verdict  for  him  for  the  land  In  dispute,  with 
sbc  cents  damages  and  costs.  But.  If  you  de- 
termlne  the  tme  location  of  this  line  to  be  as 
claimed  by  the  defendant,  you  will  simply 
find  a  verdict  for  the  defendant."  Nothing 
could  be  fairer  than  this,  and  the  charge  gave 
to  the  defendant  every  possible  opportunity 
be  conld  have,  or  claim  to  have,  to  get  a 
verdict  In  his  favor. '  The  charge  was  in  such 
absolute  conf(vmIty  with  the  opinion  of  this 
court,  that  we  could  not  convict  the  trial  judge 
of  error  without  reversing  ourselves.  Hie 
Jury  rendered  'a  verdict  for  the  plaintiff,  as 
another  Jury  had  already  done.  The  discus- 
sion of  the  question  whether  the  verdict  ought 
to  have  been  rendered  as  It  was  upMi  all  the 
facts,  it  is  not  for  us  to  decide.  It  was  the 
special  function  of  the  Jury  to  decide  It,  as  the 
Question  was  one  of  pure  fact;  and  we  do  not 
propose  to  consider  the  details  of  the  testl- 
mouy,  or  any  of  them.  Such  discussion  Is  not 
within  our  legitimate  province.  ThlB  disposes 
of  the  fifth  and  sixth  assignments  of  error. 

The  remaining  asslgaments  relate  to  the 
rejection  of  certain  disputed  offers  of  testi- 
mony. The  first  and  third  assignments  have 
been  effectively  disposed  of  In  the  opinion  of 
the  superior  court  They  assume  that  the 
detnmlnatlon  of  what  was  the  recognized  di- 
vlsloo  Une  between  the  parties  rested  with  the 
witness,  and  not  with  tbe  jnry.  What  was 
fbp  **recognIz«d*'  dlvMon  line  was  the  whole 
subject  of  the  ccmtroversy,  and,  as  a  matter 
of  course,  to  be  det«Talned  by  the  Jury  alone, 
upon  all  the  testlmtHiy,  and  not  by  any  one 
witness  upon  any  or  aU  the  evidence.  Both 
of  the  rejected  questions  required  the  witness 
to  answer  that  there  was  a  "recognized  divi- 
sion line,"  which  he  certainly  could  not  do. 
The  second  and  fourth  assignments  are  equal- 
ly untenable.  The  witness  the  defendant  was 
dearly  Incompetent,  under  our  act  of  1887,  to 
testify  to  the  matters  Inquired  of,  as  Is  so 
dearly  pointed  out  In  the  opinion  of  the  su- 
perior court.  It  Is  there  tersely  and  forcibly 
said:  "The  right  of  Gmbbs  had  passed  to 
the  plaintiff.  Grubbs  was  dead.  The  defend- 
ant therefore  was  incompetent  as  a  witness  to 
prove  an  agreement  for  a  consentable  line  be- 
tween biro  and  Orubbs  In  his  lifetime."  As 
we  find  no  error  on  the  record,  the  assignments 
of  tmat  are  lU  dismissed.  Jadgment  afflrmed.  1 


(1»  Pa.  St.  386) 

GAROTHERS  et  aL  v.  SIMS  et  si. 

(Sapreme  Court  of  Pennsylvanift.  Jbq.  2,  1900.) 

IfORTaAaS^-^ASSIQNMBNT— WANT  OF  GONSID- 
BKATION. 

A  mortgage  and  bond,  being  without  con- 
Bldenition,  and  not  intended  as  a  gift,  canaot  be 
enforced  by.  the  aselsnees  thereof  withont  coq- 
Bideration,  who  took  Uie  assignment  withoat  any 
Inqalry  of  the  obligor,  tboQgh  they  had  prevtonsly 
incurred  liability  as  bondmeoi  of  the  mortgagor's 
hnsband,  without,  bowerer,  any  promise  of  the 
mortgage. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  R.  T.  Garothers  and  another 
against  Harriet  B.  Sims  and  husband.  Judg- 
ment for  defendants.  PlalntUts  ai^eaL  Af< 
firmed. 

D.  F.  Patterson,  for  mwellante.  W.  B.  Bod- 
gers  and  John  S.  Robb,  for  appelleea. 

GREBN,  J.  This  proceeding  Is  a  scire  fa- 
cias upon  a  mortgage  given  by  Harriet  B. 
Sims  and  her  husband.  WlUIaro  H.  Sims,  to 
Andrew  Sims,  to  secure  the  payment  of  a 
bond  conditioned  for  the  payment  of  H.000. 
The  property  described  In  the  mortgage  was 
the  separate  estate  of  the  wife.  Andrew  Sims 
was  the  father  of  WUllam,  The  mortgage  was 
dated  August  29,  ISM,  and  recorded  March  15, 
1806.  The  mortgagee  assigned  the  mortgage 
to  the  plalntlfCs,  Garothers  and  Stratton,  on 
September  14.  18B6,— nearly  18  months  after 
Its  execution.  It  was  established  by  the  un- 
contradicted evidence  In  the  case  that  no  mcHi- 
ey  or  prtqperty  nor  anything  of  value  was  giv- 
es by  Andrew  Sims  to  his  daughter-in-law, 
Hsiriet  B.  Sims,  dther  on  the  execution  of 
the  mortgage  or  at  any  other  time.  About 
two  weeks  after  the  execution  of  tiie  mort- 
gage, the  mortgagor  Harriet  B.  81ms  gave  a 
written  notice  to  Andrew  Sims,  the  mort- 
gagee. In  wbldi  she  declared  that  the  mort- 
gage was  null  and  void,  because  It  bad  been 
obtained  from  her  by  her  husband,  William  H. 
Sims,  by  coerdon  and  compulsion,  and  that  it 
was  executed  by  reason  of  fraud,  deceit,  and 
mlsr^nresentatlon  practiced  upon  her  by  both 
her  husband  and  his  father;  and  she  further 
notified  him  not  to  pay  out  any  money  or  en- 
ter Into  any  otdlgations  In  relation  to  the  m<nrt- 
gage,  or  to  negotiate,  sdl,  or  dispose  of  the 
mortgage,  or  to  place  It  on  recUrd,  <Mr  to  In- 
stitute any  suit  on  the  bond  or  mortgage;  and 
she  further  required  him  to  cancel  and  deliv- 
er np  the  bond  and  mortgage.  The  mortgagee 
did  not  borrow  any  money  on  the  bond  01 
mortgage,  nor  did  be  at  any  time  furnish  any 
money  or  other  thing  of  value  to  the  mortgagor 
until  September  11,  1885,  when  he  assigned  It 
to  tbe  plaintiffs.  The  assignees  paid  no  money 
or  other  thing  of  value  to  the  assignor  for  the 
bond  and  mortgage,  but  held  It,  and  finally 
brought  the  present  action  of  scire  facias  upon 
it.  It  was  proved  on  the  trial  that  the  husband  of 
Mrs.  81ms  had  made  defanit  In  the  payment  of 
moneys  received  by  him  as  collector  of  delln- 
qaeat  tans,  and  had  become  a  fugitive  from 
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Justice  for  a  time  In  1893  and  part  oi  18M, 
but  bad  returned  home  before  tbe  execution 
of  the  mortgage,  and  that  an  effort  was  being 
made  to  raise  money  to  make  good  bis  default; 
and  It  was  claimed  for  the  platntiCte  that  tbe 
mortgage  wu  given  txa  tiie  purpose  of  raising 
money  on  it  to  pay  the  amount  of  WUllam 
H.  Sims'  shortage.  But  In  point  of  fact  no 
money  was  ever  borrowed  or  ever  raised  In 
any  -way  upon  it,  ^ther  1^  the  mortgagee  or 
Us  assignees.  The  latter  simply  took  the  as- 
slgnment  o£  It,  and  are  nov  seeking  to  re- 
cover on  it  under  tbe  title  fhm  acquired.  The 
learned  court  below  b&A  that  the  assignees 
took  the  mcntgage  subject  to  all  the  equities 
of  the  mortgagors  against  tbe  mortgagee,  and, 
as  he  had  never  furnished  any  consideration 
for  the  mortgage^  he  could  recover  nothing, 
and  hence  his  assignees  conM  not  recover.  It 
must  be  conceded  that  Andrew  BUns  could  not 
recover  In  an  action  tvought  by  blm,  as  be 
never  fumtehed  any  oonsldefation  whatever 
tor  the  mortgage  and  we  know  of  no  reason 
why  bis  assignees  are  In  any  better  condition 
than  ha  In  this  respect  The  mortgage  was 
not  given  as  a  present  to  the  iportsagee,  and 
no  cottsldaatiott  of  any  Idnd  was  ever  given 
or  fnnUsbed  by  him  to  tbe  mor^gors.  His 
assigns  could  JuA  acquh«  any  rights  greater 
than  his  1^  ftMTce  of  tbe  mere  assignment;  and 
they  have  no  snperlor  equities.  They  were 
tibe  bondsmen  for  tbe  mort^gor's  husband, 
but  that  Uablllty  had  been  Incurred  long  be- 
fore, and  was  not  Induced  by  the  mortgage,  or 
any  promise  to  j^ve  a  mortgage.  In  Lane  v. 
Smitb,  103  Fa.  Bt  4IS.  we  held  Uiat  the  as- 
signee of  a  bond,  who  bdls  to  make  Inquiiy  of 
tbe  obligor,  takes  It  subject  to  any  dtfUise  to 
which  It  was  subject  In  tiie  bands  of  the 
obligee.  As  there  was  no  pretense  of  any  audi 
lnquh7  In  this  case,  the  rule  above  stated  is 
dearly  appIIcaUe.  Judgment  affirmed. 


(194  Fa.  St  128) 

UNION  STORAGE  CO.  t.  EGONOUT  DIS- 
ULUNG  CO. 

(Supreme  Gomt  of   Pemuqivanls.  Dee.  SO, 

1899.) 

BVIDBNCS-TARTINa  WAREHOUSE  RECEIPTS. 

A  parol  agreement  an  to  the  conditions  on 
whidi  goods  w«e  to  be  stored  wllh  a  warehooBe- 
man  Is  inadmisHible  to  vary  tbe  written  ware- 
boaae  receipts,  atating  the  ccmdltion  on  which 
tbey  were  receiTed,  without  proof  of  fraud  or 
miatake  in  iaaning  them. 

Appeal  from  court  of  common  pleas,  At 
legheny  county. 

Action  by  tbe  Union  Storage  Company,  for 
the  use  of  the  Liverpool  A  London  &  Globe 
Insurance  Company,  against  tbe  Economy  Dis- 
mM"g  Comjiany.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

J.  McF.  Oarpentor,  for  appellant  Dalidl, 
Boott  ft  Q<ndon,  for  aiq;>eUee. 

SVBBBBIT,  a  J.  This  action  was  brought 
to  recoTO  16,386.40,  wltb  interest  for  storage 
(barges  on  4^370  barrAi  of  whisky  stored  by 


the  defendant  yiittx  tbe  plaintiff  company  "un- 
der and  pursuant  to  an  agreement  entered  in- 
to between  it  and  tbe  defendant  conahiting 
of  a  letter  or  proposition  of  tbe  plaintiff  to  tbe 
defendant  dated  the  16tta  di^  of  December, 
VSd6,  *  •  *  and  upon  tbe  phUntUTs  ware- 
bouse  receipts,  which  were  Issned  upon  a  uni- 
form blank  or  form,"  as  set  forth  in  Its  state- 
ment of  claim.  To  tiiat  statement  are  attach- 
ed a  copy  of  said  letter,  a  copy  or  "form"  of 
the  warebonse  receipts,  and  also  a  sdiedule 
account  giving  the  numbers  of  tbe  S68  rece4>ts 
"warrants"  so  Issued  tsom  time  to  time,  tbe 
number  of  barrels  of  whisky  r^resmted  by 
each  warrant  the  date  <tf  said  warrant  and 
when  the  charges  began  to  run,  and  tbe 
amount  tiierec^  a&  (tf  whldi  warrants  were 
uniform  as  to  tii^  proi^ons,  and  were  Is- 
sued upon  said  Utbograph  form.  The  exhibits 
which  were  thus  made  part  of  plaintiff's  state- 
mrait  veee  respectively  iwyj-faa^^  "A,"  "B,**  and 
"0."  The  receipts  or  warrants  contain  the 
following  apedal  sUpnlatioiia,  printed  In  red 
Ink  across  tlie  fiaee  thereof:  "Storage  and 
charges  payable  every  dz  months  from  date. 
If  not  paid,  interest  will  be  chained.  l«ss  or 
damage  providential  causes,  fire,  leakage, 
and  accidents,  at  owner's  risk."  It  is  fuztber 
averred  by  plaintiff  ctmipany  In  its  statement 
that  on  or  about  February  0;  1886,  Its  ware* 
bouse  and  s^  wfalAy  stored  therein  wore  to- 
tally destroyed  by  flrt^  «nd  the  aceomulated 
stwage  charges  beeame  dns  and  payable  by 
the  defendant;  that  tiie  lattw  bad  taken  out 
Cull  and  ample  Insnrance  In  bis  own  name  up- 
on said  whisky,  and  received  from  tbe  Insure 
ance  c(»m«nles  the  tnll  value  thereof,  Indnd- 
Ixtg  tbe  aceomulaited  storage  charges  thereon; 
that  plaintiff  oonipany  was  hmtred  by  the 
IiOndon  4s  Uverpool  &  Globe  Insiasnce  Onn- 
pany,  t^e  use  j^alntUt,  to  the  extent  of  its 
storage  charges  and  frel^t  advances  upon 
goods  In  said  warebonse,  and  that  the  full 
amount  of  tihe  u^aid  charges  upon  said  whis- 
ky, viz.  f6,S8&40^  was  psld  by  said  use  plain- 
tiff to  tiie  legal  plaintiff,  wberenpon  tbe  latter 
assigned  to  the  former  all  Its  ri^t  title,  and 
Intoeat  In  and  to  the  storage  diargee  payable 
the  defendant  to  the  legal  plaintiff.  As 
stated  by  the  defemlant  in  bis  history  of  tlie 
case,  there  was  no  dispute. sa  to  tiie  number 
of  barrels  or  rate  of  storage  The  whisky 
was  destroyed  fire,  and  the  deCendant  re- 
fused to  pay  tbie  accrued  chaqces,  bsslng  his 
refusal  on  several  grounds.  One  of  these  was 
"that  he  had  sold  610  barrels  oC  the  whisky 
subject  to  the  lien  tor  storage  charges,  and 
that  hi  any  event  he  shoidd  have  credit  to  that 
extent"  This  was  conceded,  and  tbe  proper 
credit  therefor  vras  accordingly  given  at  tbe 
triaL  Another,  and  tiie  principal,  ground  of 
defense,  as  averred  In  bis  affidavit  wss  "that 
before  ssid  goods  were  stored,  and  as  one  of 
the  oo&dltions  thereof,  it  was  dtatinctiy  agreed 
between  affiant  and  8.  Baileyi  secretary  and 
repres^tativs  of  said  storage  company,  that 
no  storage  charges  would  be  demanded  from 
affiant  exo^t  when  the  whisky,  or  any  por- 
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tlon  Qiereof,  to  be  stored,  sbould  be  wltik- 
drawn  by  him  or  hla  vendees,  at  which  time 
tbe  charges  agaliMt  the  whisky  withdrawn 
thoold  be  paid  by  the  party  wlthdrawlag," 
etc  On  tbe  trtal  the  plaintiff  offered  In  evi- 
dence, under  rule  of  court,  "so  much  of  lis 
■tatement  of  claim  u  Is  not  denied  In  the  af- 
fldavlt  of  defense."  This  offer  included  plain- 
tUTs  aTcrments  of  fact  as  to  the  agreement 
under  which  the  whisky  was  stored,  and  also 
Exhibits  A,  B,  and  C,  attached  to  the  state- 
ment of  claim.  Defendant's  objections  were 
not  sustained,  and  the  evidence  was  received 
"sabject  to  the  alleged  right  of  the  defendant 
to  show  addlUona  or  modlficatlooe."  In  that 
connection  It  was,  i^mltted  by  the  learned 
counsel  for  defendant  "that  those  papers,  aa 
Car  as  they  go,  are  correct"  and  also  that  '^tba 
whole  defense  Is  simply  a  parol  modlflcatton." 
At  tbe  ctose  of  plaintiff's  case  In  chief,  de- 
fendant moved  for  Judgment  of  nonsuit  "be- 
cause the  certificates  tesoed  by  the .  plaintiff 
company,  and  on  which  their  right  of  acUon 
depend^  provide  for  a  delivery  of  the  goods 
stored  wltii  tham  by  the  defendant,  and  the 
failure  to  deliver  tbe  goods  so  stored  is  not 
aoconnted  for;  the  mere  loss  by  fire  not  be- 
ing in  Itself  a  defense,  without  explanation  on 
the  part  of  the  plalntUC  as  to  how  the  loss  oc- 
cmred."  The  motion  for  nonsuit  was  dailed, 
and  thereupon  the  defendant  made  the  sev- 
eral offers  of  evidence  recited  In  the  first  four 
BpeclflcationJi  of  error,  respectively.  As  will 
be  seen,  these  offers  are  directed  mainly  to 
the  alleged  verbal  agreonent  above  quoted 
from  the  affidavit  of  defense.  Plaintiff's  ob- 
jections to  the  offccs  were  snstalned,  and  the 
pn^osed  evidence,  so  far  as  It  related  to  aald 
verbal  agreement,  was  excluded.  The  court 
afterwards  refused  defendant's  three  requests 
tor  LostnicUooe,  recited  In  tbe  fifth  to  seventh 
veclflcations,  Inclusive,  and  instructed  the 
Jury,  as  recited  In  the  elgAth  and  last  spedfl- 
cation,  to  find  for  plaintiff  the  full  amount  of 
its  claim,  less  the  amount  oi  storage  charges 
on  the  610  barrels  of  whisky  sold  by  defend  - 
at  and  delivered  before  the  fire. 

The  several  speciflcatlons  of  error  relating 
to  defendant's  offers  of  evidence  to  prove  the 
oral  agreement  relied  on  by  him  may  be  con- 
ddered  and  disposed  of  together.  That  agree- 
ment, as  be  avers,  was  mode  "before"  the 
whisky  was  "stored,  and  as  one  of  the  condi- 
tions" of  said  storage.  Its  iHwvlslons  are  in 
direct  conflict  with  the  written  erldeace  of  the 
storage  contract  relied  on  by  the  plaintiff, 
viB.  th«  letter  of  December  16,  1896,  in  con- 
nection wltb  the  800-odd  warehouse  rec^pta 
or  warrants,  all  of  the  same  form,  issued  to 
the  defendant  from  time  to  time  on  84  differ- 
ent days  prior  to  July  IB,  1S96.  The  general 
nde  undoubtedly  is  that  parol  evidence  is  not 
admissible  to  contradict  or  alter  tbe  terms  or 
provisions  of  a  written  instrument,  because  the 
writing  Is  tbe  most  exact  as  well  as  the  most 
deliberate  and  solemn  mode  of  evidencing  con- 
tracts. Oral  evidence  for  any  such  purpose 
la  generally  inadmlsalUe  nnleu  a  foimdation 
4BA^ 


for  Its  Introdncttcoi  la  preriously  laid  com- 
petent proof  of  fraud,  accident,  «  mlalafca. 
As  was  well  said  by  this  court  In  Uartla  v. 
Berens.  67  Fa.  E»t  458,  "where  the  parties, 
without  any  fraud  or  mistake,  have  denber^ 
atoly  put  their  engagements  In  writing,  the 
law  declares  the  writing  not  only  to  be  tbe 
best,  but  the  only,  evidence  of  their  agree- 
ment, and  we  are  not  disposed  to  relax  flie 
rule."  Tbe  principle  is  firmly  settled  that  all 
preliminary  negotiations,  conversations,  and 
verbal  agreements  are  merged  In  and  super- 
seded by  the  subsequrat  written  contract, 
"which  is  the  floai  outcome  and  result  of  the 
bargaining  of  the  parties,"  and,  '^unless  fraud, 
accident,  or  mistake  be  averred,  the  writing 
constitutes  tbe  agre«nent  between  the  parties, 
and  Its  terms  cannot  be  added  to  nor  subtract- 
ed from  by  parol  evidence."  Wodock  t.  Rob- 
inson, 148  Pa.  St.  fiOS,  24  Ail  78.  Where  the 
evidence  Is  not  for  the  purpose  of  contradict- 
ing or  varying  the  contract  as  written,  but  for 
the  purpose  of  explaining  some  ambiguity, 
and  thus  aldli^  to  the  construction  of  the  con- 
tract, the  rule  does  not  apply;  but  this  excep- 
tion to  or  apparent  modification  of  the-  rule 
has  no  application  to  tiie  undisputed  facts  of 
this  case.  As  was  well  said  by  Mr.  Justice 
PaxBon,  speaking  for  this  court  In  Irrln  v. 
Irvin,  142  Pa.  St  271-286,  21  Ati.  817:  "The 
principle  is  too  well  settled  to  need  the  cita- 
tion of  autbortty  that  where,  by  fraud,  acci- 
dent or  mistake,  something  Is  omitted  from  an 
instrunoent  a  chancellor  will  reform  It  in  ac- 
cordance with  the  actual  agreement  of  the 
parties.  But  neither  fraud,  accident  nor  mis- 
take is  alleged  in  this  case.  The  contention 
is  that  the  alleged  clause  stipulathig  for  a 
divorce  was  purposely  omitted  from  the  paper. 
It  Is  in  direct  conflict  with  the  vrrltten  instru- 
ment The  defoidant  contends  that  It  de- 
stroys It  in  part  at  least  I  know  of  no  de- 
cided case,  and  no  principle  of  law,  which 
permits  an  oral  contract  made  at  tbe  same 
time  with  a  written  contract  and  puiposely 
omitted  therefrom,  to  1m  s^  up  not  'only  to 
contradict  but  to  destroy  It  The  two  agree- 
ments cannot  possibly  stand  together.  One  or 
the  other  must  fall.  When  parties  without 
fraud  or  mistake  have  put  their  agreements 
In  writing,  that  is  not  only  the  best  but  the 
sole,  evidence  of  their  agreement.  We  may 
well  be  excused  at  this  late  day  from  entering 
upon  an  elaborate  discussion  of  the  law  In  re- 
lation to  the  admission  of  oral  evidence  to 
affect  written  instruments.  It  may  be  re- 
ceived to  explain  the  subject-matter  of  such 
papera  (Barnhart  v.  Riddle,  20  Pa.  St.  92), 
to  prove  a  consideration  not  mentioned  In  a 
deed,  provided  it  be  not  InconslBtent  with  the 
consideration  expressed  In  it  (Lewis  v.  Brew- 
ster, B7  Pa.  St.  410).  but  not  to  contradict  or 
vary  the  terms  of  tiie  InetrumCTt  Itself."  Nu- 
merous citations  recognizing  and  sustaining 
the  rule  as  above  stated,  and  explanatory  of 
Ito  application,  ete.,  might  be  cited,  but  It  la 
deemed  unnecessary  to  fnrQier  mnltlply  an- 
thorltiea  on  tbe  subject 
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Wbtle  the  papers  g\rea  in  evidence,  ud  re- 
lied oa  by  tbe  plaintiff  company  to  lunre  the 
temu  and  condltimis  <m  whlcta  the  whisky 
was  from  time  to  time  stored  during  several 
months,  are  admitted  to  be  correct  "as  far  as 
they  go,"  tiiere  Is  no  refwence  in  any  of  said 
papers  toilie  oral  agreement  set  up  1^  the  de- 
fendant or  to  any  or  Its  terms;  nor  was  there 
any  evidence  Introdaced  or  offored  for  the 
purpose  of  explaining  the  omission,  or  of 
showing  that  it  was  or  was  not  Intentional,  or 
that  ft  was  cansed  by  ftaud  or  mistake.  Nei- 
ther <tf  the  excluded  offers  of  evldoce  went 
any  further  than  to  show  that  the  whlaky  was 
stwed  on  the  faith  of  the  alleged  oral  agree- 
ment Without  further  comment  It  la  suffi- 
cient to  say  that  our  consideration  of  the  ser- 
eral  offers  of  evidence  In  the  light  of  tb» 
facto  which  are  either  admitted  or  amduslve- 
ly  established  by  nudlspoted  evMenee  has  led 
us  all  to  the  cniclnBlon  that  th^  was  no 
error  In  snstalnlng  plalntiflTs  objections  to  the 
ott&ee  recited  In  the  first  four  specifications. 
There  appears  to  be  nothing  In  either  of  the 
remaining  spedflcatlons  that  requires  discus- 
sion, fnie  learned  trial  Judge  was  clearly 
right  In  refusing  to  withdraw  the  case  from 
the  Jury  by  Instructing  them  to  find  for  the 
defendant  We  think  he  was  also  right  In 
refusing  defendant's  second  and  third  requests 
for  Instruction,  and  In  directing  the  Jury  to 
render  a  verdict  In  favor  of  the  plaintiff  com- 
pany. Neither  of  the  asslgoments  of  error  Is 
sustained.  Finding  no  substantial  oror  In  the 
record,  the  Judgment  Is  affirmed. 

(IM  Pa.  St  m) 

JACK  T.  rOSSTTH. 
(Snpseme   Oooit   of   PeDnsylvBnla.  Dee.  90^ 

iae9.> 

COAL  LANDS-LBASH— ROTAL.TT— BMTBT  COAI*. 

A  partnership  asreement  between  N.  and 
P.  for  nuDiog  coal  on  lands  of  N.,  aod  a  lease 
of  coal  lands  made  at  the  same  time  to  the  firm 
by  N.,  providing  (the  former)  that  the  firm  riiall 
pay  K.,  as  ro^al^  on  said  coal,  40  cents  "for 
each  and  eveir  100  buaheta  of  coal  so  mined,  to 
be  ascertained  from  the  pay  roll  of  said  Ann." 
and  (the  latter)  that  there  shall  be  paid  N.  40 
cents  "for  each  and  every  100  bushels  of  coal 
mined  and  taken  from  said  lands,  as  made  np 
and  taken  from  the  pay  rolls  at  said  works,"  re- 
quire payment  of  royalty  on  "entry  coal,"  which 
m  coal  taken  out  In  the  constmction  in  the  mine 
of  entries  or  passageways,  though  the  cost  of 
constructing  entries  Is  double  the  value  of  the 
coal  gotten  out  Of  them,  and  thoiuh  the  practice 
of  N.  before  the  partnership,  and  thereafter  of 
the  firm,  was  to  pay  by  the  bashel  for  mining 
coal  from  the  rooms,  and  the  yard  for  mak- 
ing mtries;  the  number  of  bushels  taken  from 
the  entries  being  deductible  from  the  pay  rolls 
showing  the  number  of  yards  paid  for  to  the 
miaers.  ' 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Suit  by  Jamea  D.  Jack,  executor  and  trus- 
tee under  the  will  of  Jordan  S.  Neel,  de- 
ceased, against  P.  J.  Forsyth,  auETivlng  and 
continuing  partno-  of  P.  J.  Fonyth  &  Cia 


Decree  for  plaintiff.  .Detendaut  appeals. 
Affirmed. 

The  opinion  ot  the  court  below  la  as  fbl- 
lows: 

"This  Is  a  bill  praying  for  an  Injnnctlon, 
for  the  appointment  of  a  receiver,  for  an  ac- 
count etc.  On  October  4,  189S,  the  follow- 
ing consentable  decree  was  entered  of  rec- 
ord, viz.: 

"'And  now.  October  4,  1896,  this  cause 
having  come  on  for  hearing  on  blU,  answer, 
and  replication,  both  parties,  by  their  re- 
spective counsel,  being  In  court  and  consent- 
ing to  this  decree.  It  Is  ordered,  adjudged, 
and  decreed  that  the  blU  in  this  case  be,  and 
it  is  hereby,  dismissed  upon  the  merits  as 
to  the  eth,  7th,  8th.  10th,  11th,  and  12tfa 
paragraphs;  as  to  the  allegations  In  the  2d 
paragraph,  which  reads,  "That  under  the 
terms  of  said  agreement  said  defendant  P.  J. 
Forsyth,  was  to  give  his  full  time  and  atten- 
tion to  the  business  of  P.  J.  Forsyth  &  Co;" 
and  as  to  the  Ist  2d,  3d,  and  5tfa  prayers, 
and  also  the  4tb  prayer,  except  so  far  as  It 
prays  for  a  decree  for  royalties  on  entry 
coal,— the  defendant  admitting  his  Individ- 
ual liability,  however,  as  set  forth  In  the  9th 
paragraph  of  the  answer,  in  the  snm  of  four 
thousand  four  hundred  and  flfty-nlne  and 
'Vioo  dollars  ($4,469.22),  to  the  firm  of  P.  J. 
Forsyth  &  Oo.  It  bdng  also  admitted  that 
the  firm  of  P.  J.  Forsyth  A  Co.  is  still  indebt- 
ed to  the  estate  of  Jordan  8.  Neel  for  the 
balance  of  five  thousand  dollars  (^,000)  and 
a  portion  of  its  interest,  as  set  forth  In  the 
6th  paragraph  of  the  answer.  This  cause  Is 
held  for  further  proceedings  as  to  the  one 
question  only  of  the  liability  of  the  firm  of 
P.  J.  Forsyth  &  Co.  to  pay  to  the  plaintiff, 
as  executor  under  the  will  of  J.  S.  Neel,  de- 
ceased, royalty  on  entry  coal.   By  the  Court 

"  "October  8,  1898.  We  consent  to  above 
decree.  J.  J.  HlUer,  Solicitor  for  Plaintiff. 
M.  W.  Acheson,  Jr.,  Geo.  C.  Wilson,  Solicit- 
ors for  Defendant* 

**6o  the  sole  question  for  our  determina- 
tion is  whether  the  defoidant  Is  IlaUe  for 
royalty  on  entry  coaL 

"Findings  of  F!act 

Prior  to  January  1,  18B2,  Jordan  8. 
Neel  was  the  owner  and  operator  itf  exten- 
sive coal  works  In  Washington  eonnty,  Pa. 
(2)  On  January  1,  1892,  Jordan  S.  Neel  en- 
tered Into  an  agreement  of  co-partnership 
with  P.  J.  Forsyth,  under  the  name  of  P. 
J.  Forsytii  ft  Oo.,  tor  the  purpose  of  carry- 
ing on  the  busIneBS  of  opaaHag  and  mining 
coal,  and  cutUng  and  sawing  lumber,  &) 
Jordan  8.  Keel  contributed  as  his  part  of  the 
capital  of  the  firm  a  lease  for  fifteen  years 
.of  twenty-four  distinctly  desorlbed  tracts 
of  coal  lands,  together  with  the  store  build- 
ing, horses,  stables,  sawmill,  and  othw  build- 
ings, pit  cars,  mulei^  Iron  lines,  pumping 
boat,  and  all  other  machinery,  flxturea,  and 
property  situate  th«eon  and  necessary.  He 
also  agreed  to  pay  all  the  taxes,  to  pay  oue- 


Digitized  by  Google 


riL)  JAOE  T.  FOBSYTH.  bl 


half  the  ecpenw  <if  conatnictliis  a  new  haul- 
age syatem,  and  also  all  the  goods  and  mer- 
ctaandiae  In  the  store  <»i  said  premliea,  pit 
posts,  rails,  lumber,  and  all  other  perscmal 
propcffi^  altnate  theremi.  (4)  P.  J.  Forsyth 
coatriboted  91.64C19;— one-half  the  estimat- 
ed nine  of  the  persona!  property  pot  In  by 
NeeL  Forsyth  vas  to  receive  ¥2,600  per  year 
for  his  aenicea,  and  was  to  control  and  man- 
age the  business,  with  exduslTe  power  to 
make  cinitracts;  sign  notes,  checks,  and  pa- 
pers In  relation  to  said  bnslneAs.  The  put- 
nerahlp  was  to  continue  for  16  years  unless 
the  coal  was  sooner  exhausted.  <6)  In  the 
artldes  of  f»-partnerslilp  this  language  la 
used:  That  Jordan  &  Neel.  as  bis  portion 
of  the  capital  of  said  business,  agrees  to, 
and  by  a  paper  of  even  date  herewith,  duly 
signed  and  acknowledged,  does,  upon  the 
terms  and  conditions  hereinafter  expressed, 
hereby  lease  to  said  firm  all  the  coal  prop- 
erty now  owned  by  him,  situate  In  Blast.  Pike 
Ron  and  adjoining  townships,  Washington 
county,  state  of  Pennsylvania,  known  as  the 
Greenfield  Coal  Works,  together  with  the 
store  boildlngg,  horses,  stables,'  etc.  'In  con- 
sideration whereof,  said  Arm  of  P.  J.  Forsyth 
&  Oompany  agrees  to  pay  to  the  said  Jordan 
&  Neel,  aa  rental  or  royalty  upon  said  coal, 
the  sum  of  forty  (4(^  cents  for  each  and  ev- 
ery 100  bushels  of  coal  mined;  the  amount 
of  coal  so  mined  to  be  ascertained  and  deter- 
mined from  the  pay  roll  of  said  firm.'  And 
la  the  lease  referred  to  as  of  Jannary  1,  1802, 
this  language  is  used:  'Hie  said  parties  of 
the  second  part  hereby  agree  to  pay  to  the 
said  Jordan  8.  Neel  the  sum  of  forty  (4(^ 
cents  for  each  and  every  100  bushels  of  coal 
mined  and  taken  from  aaid  lands,  aa  made 
□p  and  taken  from  the  pay  roll  at  said 
works.'  Tills  lease  of  the  21  pieces  of  coal 
lands  Is  dated  January  1,  1802,  the  same  date 
of  the  articles  of  co-partnership,  and  is  the 
lease  referred  to  In  said  articles.  This  lease 
was  executed  on  January  26,  1882.  (6)  'Bn- 
try  coal*  la  coal  takm  out  In  the  process  of 
constmctlng  In  the  mine  what  are  known  as 
*entrlea,*  the  purpose  of  which  Is  to  reach 
the  body  of  coal,  and  provide  passageways 
to  bring  the  coal  out,  and  for  the  purpose  of 
air.  The  construction  of  entries  costs  about 
double  the  value  of  the  coal  which  Is  got  out 
of  them.  <7)  At  the  time  of  entering  Into 
the  co-partnership,  Jordan  S.  Neel  was  In  Ul 
health,  and  from  February  2d  until  March  8, 
1892,  was  In  the  Homeopathic  Hospital  In 
Pittsburg,  P^msylvanla,  and  from  there 
went  to  the  state  of  Oallfomla,  where  he 
stayed  several  months.  He  returned  to  Coal 
Center  In  the  summer  of  1892,  and  from  that 
time  on  was  at  Coal  Center  ofT  and  on,  as  he 
had  always  been  before,  until  the  latter  part 
of  October  or  November,  1802,  when  he  re- 
turned to  California,  where  he  died  on  March 
6,  1868.  (8)  In  the  first  pay  roll  of  the  new 
firm,  on  January  tQ,  18D2,  royalty  on  entry 
coal  for  2,064  bushels  was  reported  and  paid. 
On  the  pay  ndl  of  February  ti,  1802,  the  en- 


try coal  was  calculated  In  bushels,  but  the 
royalty  thweon  was  not  paid.  On  the  pay 
tqU  of  Febmary  19,  1892,  6,046  bushels  of 
entry  coal  were  reported,  and  the  royalty 
thereon  paid.  On  the  pay  roll  of  March  6, 
180i^  6^794  bnahela  of  entry  cool  were  set 
forth,  but  royalty  thereon  was  not  paid.  On 
the  pay  roll  of  March  10, 1802,  the  entry  coal 
was  calculated  at  0,466  bushels,  but  no  roy- 
alty was  paid  thereon,  since  which  date  the 
number  of  bushels  of  entry  coal  mined  has 
not  beoi  calculated  and  carried  on  the  pay 
rolls,  they  only  showing  the  number  of  yards 
of  entry  coal  mined.  The  defendant  refuses 
to  pay  royalty  on  entry  coaL 

"At  the  request  of  defendant,  we  find  the 
fcdlowlng  additional  facta:  <1)  Jordan  8s. 
Neel,  the  plalntUf's  decedent,  for  a  continu- 
ous period  of  many  years,  down  until  his 
death,  on  March  6,  1803,  owned  a  certain 
coal  mine  at  Ooal  Center,  Washington  coun- 
ty, Pennsylvania,  then  and  still  known  aa 
the  Greenfield  Coal  Works.  (2)  Said  Neel, 
for  a  continuous  period  of  many  years,  down 
until  the  end  of  the  year  1891,  Individually 
mined  and  operated  said  mine.  (3)  For  a 
continuous  period  of  many  years,  down  until 
the  Mid  of  the  year  1881,  during  which  period 
said  Neel  operated  said  mine,  his  unvarying 
practice  at  said  mine  was  to  pay  by  the 
bushel  miners  who  mined  coal  from  the 
rooms,  and  to  pay  by  the  yard  miners  who 
drove  entries.  (4)  Defendant,  as  managing 
partner,  took  charge  of  the  business  of  the 
firm  on  Febmary  1,  1892.  Thereafter,  until 
March  6,  1866,  said  mine  was  operated  by 
said  firm  aa  per  article  of  agreement,  and 
continuously  since  March  5,  1888,  down  to 
the  present,  defendant,  as  surviving  and  con- 
tinuing partner  under  said  articles,  has  car- 
ried on  said  business  and  operated  said  mine, 
<6)  The  method  of  operating  said  mine  and 
of  paying  its  miners  during  the  said  partner- 
ship, both  before  and  since  March  5,  1803, 
has  been  the  same  as  that  pursued  by  said 
Neel  when  he  operated  said  mine.  (6)  Dur- 
ing said  partnership  pay  rolls  have  been 
made  np  by  the  bookkeeper  every  few  weeks, 
and  on  each  pay  roll  the  miners  mining  room 
coal  In  said  mine  have  uniformly  been  cred- 
ited thereon  simply  with  a  given  number  of 
bushels,  and  the  miners  driving  entries  In 
said  mine  always  simply  with  a  gfven  num- 
ber of  yards.  <7)  Tbrougbout  said  partner- 
ship a  special  royalty  account  has  been  kept, 
the  Items  of  which  consist  of  bushels  of  coal 
carried  consecutively  from  the  firm  pay  rolls. 
(S^  A  Mr.  Jackman,  who  was  Xeel's  book- 
keeper at  said  mine  when  said  firm  took 
charge,  continued  on  aa  said  firm's  bookkeep- 
er for  a  year  or  more,  and  during  said  year 
or  more  kept  said  pay  rolls  and  account. 
Said  Jackman,  when  this  case  was  being 
tried,  was  living  about  one  mile  from  Ooal 
Center  In  the  employ  of  two  of  said  Neel's 
heirs.  (9)  Said  artldes  of  partnership  were 
executed  on  January  2,  1802.  Defendant 
tbm  went  to  Cincinnati,  and  retnm«d  to 
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Goal  Center  In  the  latter  part  of  the  nld 
month  of  January,  afta  the  20th  llieieof . 

"We  also  find  that  the  nvxahex  of  bnshels 
of  entry  coal  mined  can  easily  be  ascertain* 
m&  from  the  number  of  yards  <ni  -Um  pay 
roUe,  K^lch  ihoold  show  them  paid  for  to 
the  miners,  and  that  each  yard  of  entry  coal 
mined  contained  about  80  hnshels  of  coal. 

"Findings  of  law. 

'The  affreement  of  partnership  and  the 
tease,  both  dated  on  the  same  day,  differ 
Uttle  In  the  words  relating  to  the  payment 
of  royalty  to  the  landlord,  NeeL  The  former 
states  that  P.  J.  Fonyth  &  Oa  'agree  to 
pay  to  the  satd  Jordan  Neel,  as  rental  or  roy- 
alty upon  said  coal,  the  sum  of  40  cents  for 
each  and  every  100  bushels  of  coal  bo  mined, 
to  be  ascertained  bom  the  pay  roll  of  said 
flmL'  The  lease  provides  that  *8ald  itartles 
of  the  second  part  hereby  agree  to  pay  to 
the  said  Jordan  8.  Neel  the  sum  ctf  40  cents 
for  each  and  every  100  bushels  of  coal  mined 
and  taken  from  said  lands,  as  made  up  and 
taken  from  the  pay  rolls  at  said  works.' 
The  lease  and  co-partnership  agreement  both 
contemidated  the  exhaustion  of  the  coal. 
We  think  the  words  of  the  contract  are  i^aln 
and  clear,  and  mean  Just  what  they  say,  viz. 
that  the  defendant  Is  to  iwy  royalty  on  each 
and  erery  100  bnshels  of  coal  'mined  and 
taken  from  said  lands,'  the  amount  to  be 
ascertained  from  tbe  pay  toOn  of  said  firm,* 
and  that  this  Includes  entry  coal  mined  and 
taken. from  said  lands.  There  seems  to  xa 
no  ambiguity  about  the  contract.  The  num- 
ber of  bushels  of  coal  mined  and  taken  from 
tne  lands  can  be  easily  ascertained  from  the 
pay  of  said  Arm,  which  sbenld  show 
the  number  of  yards  mined,  notwithstanding 
the  defendant  from  Uarch  19, 1802*  and  since 
the  death  of  Med.  has  discontinued  noting 
on  the  pay  roUa  the  numbw  of  bushels  of 
entry  coal  mined.  Nor  do  we  find  anjrthing 
in  the  evidence  to  Jusd^  as  in  holding  that 
the  contract  does  not  Include  entry  coaL 
The  evidence  la  too  vague*  uncertain,  and 
oontradtctory  to  Justify  us  Ja  holding  that 
the  words  'except  entry  coal*  should  be  read 
Into  ,the  contract^  or  to  show  that  Ned  In- 
tended to  exclude  royalty  on  entry  ooaL  We 
are  of  opinion  that  the  defendant  must  ao* 
coimt  for  all  the  eatxy  coal  mined  and  taken 
from  the  lands  of  Neel,  and  for  which  he 
must  pay  40  cents  for  ermr  100  bushels,  ex- 
cept the  amounts  on  the  pay  rolls  ot  January 
le;  1802,  and  February  19,  1802,  which  he 
baa  paid,  and  that  every  yard  of  entry  coal 
mined  shall  be  computed  at  80  bushels.  Let 
a  decree  for  an  account  be  drawn  and  sub- 
mitted.** 

iL  W.  Acheson,  Jr.,  Geo.  C.  Wilson,  and 
Wm.  D.  Evans,  for  appdlant  J.  J.  Miller, 
for  appellee. 

FBR  OCTRIAM.  Afl  Shown  by  the  decree 
of  October,  18S&  referred  to  by  the  learned 
trial  Judge  in  his  cidnlon,  the  issue  thereto- 


fore formed  by  the  t^eadlbgs  was  narrowed 
and  restricted  "to  the  one  question  only  of 
the  UablUty  of  the  firm.  P.  J.  Forsyth  &  Oc 
to  pay  to  the  plalntlfl,  as  azecutM:  of  the 
will  of  J.  S.  Neel.  deceaaed.  royalty  on  oitry 
coaL*'  After  the  entry  of  that  decree  by 
consent  of  the  parties,  forthra  proceedings 
were  bad,  sutwtantiaHy  within  the  lines  ot 
the  iBBue  thus  restricted,  which  resulted  In 
the  findings  and  conclusions  upon  which  the 
decree  of  September  10, 1809,  for  on  account 
etc..  Is  based.  By  that  decree  It  was  ad- 
judged: "a)  That  the  firm  of  P.  J.  Fdnytb 
&  Ca  is  liable  to  pay  to  the  plaintifC  •  •  • 
royalty  on  entry  coal;  (2)  that  an  account 
be  taken  and  stated  of  the  number  of  bush- 
els of  entry  coal  mined  and  taken  under  the 
lease  Jordan  S.  Neel  to  P.  J.  For^tb  & 
Co.,  to  be  computed  by  the  number  of  bush- 
els of  coal  In  each  yard  of  oitry,  to  be  detw- 
mlned  on  the  accomitlngf'  and  **&)  tlmt  the 
costs.be  paid  by  P.  J.  Forsyth  A  Ga*'  In 
their 'specifications  the  learned  counsel  for 
appellant  company  allege  errw  In  sundry 
findings,  conclusions,  mUnga,  etc*  ot  the 
learned  trial  Judge  leading  up  to  said  decree. 
The  questions  involved  were  ably  and  ex- 
haustively discussed  by  the  learned  counsel 
oa  both  sides  In  their  respective  printed  as 
well  as  oral  arguments.  A  careful  review 
of  the  record  and  consideration  thereof  with 
reference  to  the  several  specifications  has 
failed  to  convince  us  that  thara  is  any  error 
thwdn  that  would  Justify  either  a  revwsal 
or  modification  of  the  decrees  On  the  con- 
trary, we  are  all  aatlsfled  that  the  learned 
Judge's  findlnga  at  tact,  coacluslona  of  I4W, 
and  other  mllngs,  Including  his  oonstruction 
of  the- lease,  under  which  the  co^roUing 
qnestlan  In  the  case  arises,  are  substantially 
corrects  It  la  not  our  purpose,  nor,  lb  view 
of  what  has  bem  sflid  by  the  court  bdow, 
do  we  think  it  hecessaxy,  to  discuss  any  of 
the  QwciflcationB  of  oror.  The  decree  la  af- 
firmed on  the  opinhm  (tf  the  learned  trial 
Judges  and  the  i^peal  Is  diamlseed,  at  appel- 
lantfa  costm. 
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McKENNA  V.  BBIDGBIWATER  GAS  00. 

(Supreme  Court  ot  Pennsylvania.    Dec.  SO^ 

1890.) 

OAS— INJURIES    FROM    EXPLOSIONS UNAO- 
THORIZBD  INTBRFSRBNCB  WITH  MAINS. 

A  gas  compaDj  is  not  liable  to  a  consumer 
for  injuries  occaaioned  iSy  an  explosion  of  gas, 
where  it  is  directly  caused  by  the  ga%  being  in- 
troduced iuto  his  dwelling  by  anottier  company's 
employe,  who,  nuBtaking  the  line  for  that  of  his 
employer,  opened  a  by-pass,  which  was  properly 
prote<^ed,  withont  defendant's  knowledge,  ana 
which  connected  its  low  and  high  preasure  linear 
caosing  the  exidosloo.  which  would  not  have  oc- 
cnrred  except  for  such  unauthorised  interference. 

Appeal  from  court  of  common  pleas,  Beaver 

county. 

Action  by  Patrick  H.  IfcKenna  against  the 
Bridge watef  Gas  Company.  Judgment  for 
plalntlfl:  DeCendutt  agpeala.  Barened. 
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UarUn  *  Uartin.  WeD  &  Thorp,  and  J.  a 
Ozay.  for  appellant  J.  F.  Beed,  C.  F.  &  B.  3. 
HcKenna,  John  M.  Bnchanu^  and  W.  A  Mo- 
Connel,  tot  appellee. 

DBAN,  J.  The  defmdant  and  the  Cltfzois* 
Natural  Gas  Company  both  maintained  gaa 
lines  In  the  borongb  of  New  Brighton,  Beaver 
cotmty.  On  September  27,  1807,  an  employ^ 
of  the  Citizens'  Company  (one  Miller)  opened 
the  gate  of  what  la  known  as  the  "by-paas" 
of  the  Bridgewater  Company,  and  thns  con- 
nected Its  low  and  high  pressure  lines,  lear- 
ing  the  gaa  nncontrolled  by  the  regnlator. 
This  line  Introduced  gas  Into  the  dwelling  of 
Mr.  McKenna,  the  plaintiff.  In  consequence 
of  this  opening  of  the  gate  the  pressure  rose 
In  the  low-pressure  line  of  defendant,  with 
which  Mr.  McKenna's  house  was  connected, 
and  an  explosion  In  the  house  followed,  which 
Uew  It  to  pieces,  and  so  sererely  biimed  and 
otherwise  Injured  i^tntlff's  wife  that  she  soon 
after  died.  Plaintiff  sued  the  Bridgewater 
Company  for  damages,  ailing  this  company 
was  guilty  of  negligence  In  leavlog  the  by>- 
pass  In  sach  an  exposed  condition  that  any 
one  had  access  to  It,  and  could  bo  manipulate 
It  as  to  cause  Injury  to  the  company's  cus- 
tomers, and,  further,  that  defendant's  system 
of  Inspection  was  loose  and  h^effldent.  The 
defendant  denied  any  responsibility  for  the  act 
of  Miller,  who  was  not  their  serrant,  and 
was  to  them  unknown;  also,  denied  any  negll- 
g^ce  In  any  of  the  particulars  charged.  The 
court  submitted  the  evidence  bearing  on  the 
question  of  negligence  to  the  jury.  Instructing 
them  that  the  burden  was  on  defendant  to  t»- 
but  the  Inference  of  negligence  fairly  derivable 
from  the  ctrcumstances.  There  was  a  verdict 
for  plaintiff  tn  sum  of  $15,000.  Motion  for 
new  trial  was  made,  which,  after  hearing,  was 
refused,  and  jadgm^t  entered.  Defendant 
now  appeals,  assigning  for  error  the  refusal 
of  the  court  to  peremptorily  Instruct  ttie  jury 
to  render  a  verdict  for  defendant. 

We  do  not  see  how,  under  any  vtew  of  this 
evidence,  the  judgment  can  be  sustained.  Mil- 
ler was  superintendent  of  the  Cltizais"Gaa 
Company.  He  testified  that  the  people  along 
Fourth  avoine,  on  their  line,  were  urgently 
demanding  a  supply  of  gas,  and  he  went  out 
along  the  Citizens*  Compasv'a  old  Une  to  as- 
certain if  they  could  be  supplied  from  that 
source.  He  had  no  knowledge  of  his  own 
which  would  enable  blm  to  locate  it  with  cer- 
tainty, so  he  asked  one  Albright,  a  formn 
Bup^lntendent,  to  aid  him.  Albright,  standing 
at  Sixth  avenue  and  Thirteenth  street,  pointed 
to  the  Une  where  was  located  a  box  with  a 
stopcock  fitted  to  the  Phoenix  Glass  House. 
Prom  this  point  Miller  followed  what  he  sni^ 
posed  wae  the  Cltlzena*  line  until  he  came  to 
a  box  at  tbe  comer  of  Fourth  and  Thirteotth 
streets.  This  box  Inclosed  a  by-pass,  and  stood 
about  20  feet  from  the  regulatw.  He  bod 
with  him  what  Is  called  a  "curb  key,"  about 
half  an  Inch  In  diameter  and  four  feet  long. 
With  this  be  priei  open  tbe  box,  got  Into  U* 


and  <^ned  tbe  gate  separating  the  low  from 
the  high  pressure.  The  disaster  to  plaintiff  fol- 
lowed. Instead  of  manipulating  his  own  Une 
(that  of  the  Citizens').  MUler  had  blnndered 
onto  the  Bridgewater  line,-  where  he  IgnaAui^ 
ly  pried  off  the  plank  which  protected  th^ 
g^e,  and,  without  Inquby,  recklessly  put  the 
gas  In  such  a  dangerous  state  of  transmission 
that  It  exploded  and  blew  up  plalntitTs  house. 
It  Is  not  pretended  that  tbe  defendant  compar 
ny  had  any  control  of,- or  even  knew,  MlUer. 
He  was  an  Intruder  on  their  easement,--* 
trespasser  in  opening  their  box.  Unless  de- 
fendant faUed  In  some  duty  It  owed  to  Mc- 
Kenna as  a  patron,  it  cannot  be  answeratde 
to  him  for  negligence.  It  undoubtedly  owed  to 
him  the  duty  of  care  in  the  construction  of 
the  line  through  which  the  gas  was  conveyed 
to  his  house.  It  was  bound  to  adopt  and  use 
those  appliances  by  which  it  could  regulate 
and  keep  under  control  such  a  volatile  and 
explosive  snlntance,  and  Inclose  or  protect 
these  appliances  so  as  to  render  them  reaacm- 
ably  secure  and  ready  for  use.  AU  this,  from 
the  undisputed  evidence,  defendant  did.  It 
was  not  bound  to  maintain  a  Hue  of  sentries 
the  length  of  its  route,  to  keep  off  trespassers; 
nor  was  It  bound,  by  personal  Inspection  at 
frequent  intervals  during  the  day,  to  ascer- 
tain whether  some  otlier  gas  company  had 
mistaken  defendant's  Une  fw  Its  own,  and 
tampered  with  its  valves.  In  what  respect, 
then,  did  It  fall  In  duty?  Whare  la  DQ^lguioe 
to  be  Imputed  to  it? 

The  learned  judge  of  the  court  below,  in  his 
general  charge,  speaks  as  foUows:  "It  ap- 
pears, and  from  the  uncoutradicted  evidence^ 
that  .the  gas  which  caused-  the  excessive  pres- 
sore  In  the  low-pressure  mains  came  tlirough 
Ite  by-pass;  and.  if  It  bad-  not  been  for  the 
act  or  interference  of  Ouirlea  MlUer,  the  su- 
perintendent of  the  Citizens*  Naturai  Gas  Com- 
pany, with  the  valve  upon  tills  by-pess,  we  are 
a»fe  in  saying  in  tills  case  ttiat  the  accident 
would  not  liave  occurred.  •  •  •  As  we  liave 
said  befwe,  without  the  turning  of  this  liy- 
i>ass  no  accident  would  have  occurred;  that 
this  accident  would  not  have  occurred;  and 
that  to  this  cause  is  directly  attributable  the 
deplorable  condition  of  things  on  that  night, 
and  its  dreadful  results."  If  those  remarks 
be  correct,  as  they  undoDbtedly  are,  then  the 
damage  was  caused  by  the  unauthorized  act 
of  Miller.  But  tbe  court  submitted  the  case  to 
tbe  jury  on  two  theories,  either  or  both  of 
which  they  might  adopt:  First,  Was  the  box 
BO  segll^Qtly  constructed  that  it  was  not  se- 
cure from  intrusion?  We  answer,  It  was 
planked.  MUler  raised  the  Ud  by  prying  It 
up  with  a  lever  four  feet  long;  that  is,  the 
curb  key.  With  the  same  key  he  manipulated, 
the  gate.  He  was  an  expert,  for  that  was 
his  business,  and  he  bad  the  expert's  tools. 
An  expert  burglar  with  the  toda  of  bis  trade 
can  enter  a  bouse  which  the  ordinary  man 
would  find  effectually  barred  against  him. 
Nothing  would  liave  been  complete  protection 
of  this  boix,  «ZG^t  a  ooDBtrucUon  aa  itronc  aa 


Digitized  by  Google 


54 


45  ATI^ANTIO  RBPOBTER. 


(Pa. 


&  jaO.  No  such  ezactliig  duty  -wm  Imposed 
on  defendant  iij  any  rule  of  law,  nor  was 
there  any  eridence  which  warranted  the  Jury 
In  80  finding.  Second.  It  was  Istt  to  the  Jnry 
to  find  whether  defendant  enforced  snch  rlgM 
rales  of  Inspection  along  Its  lines  as  wonld 
relleTe  It  from  the  Imputation  of  negligence^ 
That  It  enforced  smA  rales,  and  that  th^ 
wen  otMerred  tqr  Its  employte  with  reason- 
able fldelltr,  cannot  be  disputed.  That  in 
their  obserrance  the  ■errants  of  the  company 
failed  to  detect  this  Intrusion  soon  afterwards 
does  not  show  want  of  care,  but  only  that, 
with  OTdlnaiy  acnteness  of  perception  (shari)- 
ened,  too,  by  experience),  they  failed  to  see 
a  most  Improbable  thing,  to  wit.  that  the  ex- 
pert of  another  company  had  come  on  their 
line,  had  broken  Into  the  box,  and  had  tnnwd 
the  gate.  These  Inspectors  were  not  bound  to 
assume  that  tither  a  blunderer  or  a  criminal 
having  no  right  upon  the  premises  would  com- 
mit such  an  act  What  nothing  externally  In- 
dicated that  the  box  had  been  opened  or  the 
gas  tampered  with,  there  was  no  negligence 
In  hastily  extending  their  examination  to  oth- 
er parts  of  the  line.  If,  then,  as  the  learned 
judge  says,  without  this  unauthor&ed  act  of 
the  Intrndw,  Miller,  the  bajnry  would  not  have 
occurred,  why  hunt  or  anthorlse  tbe  jniy  to 
hunt,  for  some  other  cause,  which  bore  no  di- 
rect relation  to  the  result?  Here  was  the 
cause  standing  out  palpable  and  consplcnons. 
The  court  below  so  conceded.  The  jnry  ought 
to  bsTe  so  fbund.  To  say  that.  If  th^  had 
been  an  Impenetrable  box,  the  Injury  would 
not  have  happened,  or,  if  there  had  been  per- 
sonal Inspection  of  tbe  box  every  hour,  it 
would  not  have  happened,  does  not  warrant 
an  Inference  of  negligence.  If  the  valve  had 
not  been  Ihere,  It  would  not  have  occurred;. 
If  It  had  beoi  Inclosed  hi  an  Impenetrable  steel 
cage.  It  would  not  bare  occurred;  if  d^endant 
had  not  trallt  Its  line  at  all.  It  would  not  have 
occurred.  But,  being  built,  and  coDoected 
with  plnfaitlirB  house  with  the  ordinary  attach- 
ment ttx  regulating  the  flow  of  gas,  Sillier, 
a  wrongdoer  (althongb  not  an  Intentional  one), 
blew  up  tbe  house.  He  was  tbe  <Hrect,  effi- 
cient; dominant  cause  of  the  Injuiy,  for  whom 
defendant  Is  fn  no  way  answerable,  and  the 
court  ought  to  have  said  so  to  the  jury.  The 
judgment  Is  reversed,  and  jui^ment  Is  enta> 
ed  for  defendant 
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IAMB  et  aL  T.  CABNBOIB  NATURAL  OAS 
CO. 

(Supreme  Court  of  Pennaylvanla,    Dec  80, 

1899.) 

NATURAL  GAS  LHASB-BBNT. 
Under  a  lease  **for  the  purpose,  and  with 
the  cxdonve  right,  of  drilling  and  operating  for 
•  •  •  gas"  for  a  term  of  two  years,  or  such 
time  as  gas  shall  be  found  in  payinR  qnantities, 
providing,  "shoald  gas  be  found  In  safflcient 
QuantitieB  to  justify  marketing  tbe  saa>e,"  the 
consideratioD  to  the  lessor  riiall  be  $500  per 
annom  for  the  gas  from  eadi  well,  "so  long  as 
It  shall  be  wM  therefrom,"  gas  being  obbuncd 


In  paying  qnaatltiea  to  jnsli^  marketing  It.  the 
reIat]<Hi  of  landlord  and  tenant  Is  establiahed, 
and,  unless  good  reason  tiierefor  Is  shown,  the 
leasee  most  market  it  and  pay  the  rent 

Appeal  from  court  of  common  pleaa,  Alle- 
gheny oonnty. 

Action  by  Otbo  lams  and  others  against  the 
Carnegie  Natural  Gas  Company  for  rent  or 
royalty  under  a  natural  gas  lease.  Judgment 
tot  plalntiltB.  Defendant  appeals.  Affirmed. 

Knox  ft  Beed,  OlbiKai  D.  Fadc^,  and  Ed- 
win W.  Smith,  for  api»eUant  Jamei  Bf.  Gar> 
rlSMi  and  Franklin  P.  Xams;  for  awelleea. 

BROWN,  J.  We  are  of  one  mind  that  this 
case  ought  to  have  bem  submitted  to  the  jnry, 
and,  not  having  been  misled  by  tin^tojfee  in- 
Btrnetlons,  we  cannot  Interfere  with  their  find- 
Ing.  The  plalntHfs  leased  certain  lands  be- 
longing to  them  to  Greene  county  to  Timothy 
Ross,  "for  the  pmpose  and  with  the  exclusive 
right  of  drilling  and  operating  for  petroleum 
and  gas,"  the  terms  to  be  tor  two  years,  or 
for  such  time  as  oU  or  gas  should  be  found  In 
payhig  quantities  on  tbe  immlses.  Shortly 
after  tbe  execution  of  this  leaae.  Boss  as- 
dgned  the  gas  privilege  to  apiMllant,  the  terms 
of  his  contract  with  the  plaintiffs  being  that 
all  Its  conditions  should  extend  to  the  btirs, 
executWB,  and  assigns  of  tbe  parties  to  It 
The  court  below  was  called  upon  to  toteipret 
tbe  followtDg  dause  to  the  leaae,  and  to  In- 
struct the  jury  what  facts  would  justify  a 
finding  to  favor  of  the  {datotlffs,  ffiaiwiing 
der  It:  "In  oondderatlon  of  said  grant  and 
donlse^  the  said  party  of  the  second  part 
a^ees  to  give  or  to  pay  to  the  said  parties  of 
the  first  part  the  full  equal  ooe-elghth  part  of 
all  the  oil  produced  or  saved  from  the  prem- 
Isee,  and  to  Odlver  ^  same*  tree  iti  eqtense, 
toto  tanks  or  pipe  lines,  to  the  awnt  of  the 
first  pattlea;  and,  should  gas  be  found  to  raf- 
Adent  quanUtlea  to  justify  nuAettog  the 
sam^  tbe  cfmsideratlon  to  fuB  to  the  parties 
at  the  firrt  part  shall  be  five  lumdred  ^50(9 
dollars  per  annum,  payable  semiannually  to 
advance,  for  tbe  gas  from  each  well,  so  hmg 
as  It  shall  be  sold  tberefcum,  and  gas  free  of 
cost,  tot  bons^old  use  on  the  premises,  to  be 
t^en  from  a  wdl  on  same."  Operating  under 
this  leaae,  the  appellant  bored  a  well  upon 
the  premises,  trma  which  gas  was  obtained. 
The  learned  trial  judge,  after  explaining  to  the 
jury  that  only  the  gas  privilege  and  the  pro- 
vi^ons  relating  to  It  were  to  be  considered, 
proceeded  to  properly  hiterpret  the  foregoing 
clause,  and  Instruct  them  as  to  their  duty.  He 
explained  to  them  ,  that  they  would  first  have 
to  determli»  whether  gas  had  been  obtained  In 
paying  quantities  sufficient  to  justify  the  de- 
fendant In  muketlng  It  They  were  told  that 
the  defendant  would  not  be  required  to  mar* 
ket  the  gas  at  a  loss,  but  <mly  at  a  reasonable 
proflt;  and,  to  determlidng  whether  it  could 
be  so  marketed,  the  distonce  to  market,  the  ex- 
pense of  marketing,  and  everythhig  of  that 
ktod  sbonld  be  taken  Into  ccm^eratien.  Their 
attrition  was  called  to  tbe  evidence  on  behalf 
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of  plaintiffs  sbowiug  that  (U  had  been  do- 
reioped  In  qnaatlUea  JnatUylug  the  defendant 
lo  marketing  It,  and.  on  the  other  hand,  to 
vrtwt  the  aK>ellaiit  bad  aabmltted  as  ptoot  to 
the  contrary.  The  ivrj  foond  that  gaa  bad 
been  obtained  tn  niffldent  qoantltlet  to  Jus- 
tly Its  marketing,  and,  when  to  obtained  by 
the  exploring  party,  the  relation  of  landlord 
and  tenant  was  established.  The  tenant  was 
then  under  an  "obligation  to  <v>erate  for  the 
common  good  of  both  parties,  and  to  pay  the 
rent  or  royalty  reserred."  Glasgow  t.  Qns 
Co^  162  Pa.  48,  25  Atl.  232.  The  Jnry  were 
fortiier  Instmcted  that.  If  they  should  flod 
gaa  had  been  obtained  In  paying  quantities, 
the  defendant  was  bound  to  market  it,  or  show 
some  good  reason  for  not  having  done  so. 
They  were  not  persuaded  that  any  such  rea- 
son existed,  and  their  finding,  under  proper 
directions  from  the  court,  in  favor  of  the  plaln- 
tlOk  for  the  rental  claimed,  cannot  be  disturb- 
ed. The  asslgnnmts  of  error  an  oTerroled, 
and  the  Jadgment  affirmed. 


(Iff  Pa.  St  HQ 

IBWIN  T.  HIIiL  et  aL 

(SivnsM  Oonrt  of  PeonijlTaida.   Dec.  80, 
1899.) 

WlLM-C0N9TRUCn0N. 
Testator,  after  making  devises,  called  "leg- 
ades,"  of  22  acres  of  bis  farm,  directed  that  hu 
wife  tbould  have  half  of  the  farm,  after  dedoet- 
ing  sntdi  legacies,  for  life,  and  at  her  death  said 
portion  to  be  Inhetited  by  the  snrvlving  issue  of 
L.  He  then  directed  that  L.  have  "tbe  re- 
mainder or  residue"  (kC  tbe  farm  after  said  leg- 
ades  are  deducted,  for  life,  and  at  her  deatn 
this  portion  to  be  inherited  her  Borviving  is- 
sue. PollowiDg  was  a  provisioo  that  at  decease 
of  I>.  failing  issue  J.  Mionld  inherit  the  part  of 
the  taLim  in  which  testator  had  given  a  life  ia- 
terest  to  hia  wife  and  L.  BeUL  that  L.  had, 
between  the  death  of  testator's  widow,  at  which 
time  L.  had  no  children,  and  her  own  death,  an 
estate  in  the  land  given  such  widow  for  life. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Suit  by  James  H.  Irwin  against  Smith  W. 
Hm  and  others.'  Bill  dUmissed,  and  plaintiff 
appeala.  Affirmed. 

Tbe  opinion  of  the  court  below  is  aa  f^ 
tom: 

"Tbe  bill  in  this  case  prays  for  partition  of 
a  tract  of  land  tn  Miffiin  township.  Allegheny 
county.  PennsylTanla.  Plaintiff  claims  title 
as  one  ot  the  beira  at  law  of  Joseph  Irwin,  who 
died  In  18S1.  having  first  made  his  last  will, 
which,  after  his  death,  was  duly  proved  and 
recorded.  PlaintlCTs  title  depends  u[K>n  the 
construction  of  this  will.  He  contends  that 
there  Is  an  interest  In  the  land,  tmdlaposed  of, 
which  fell  to  the  heirs  at  law  upon  the  death 
of  the  widow  of  Joseph  Irwin,  which  occurred 
In  180S.  The  clauses  of  the  will  upon  which 
this  contention  is  based  are  as  ft^ows:  *I  fur- 
ther will  and  direct  that  my  wife  have  the 
oue-balf  part  of  my  farm  on  which  I  now 
reside,  after  tbe  legacies  are  deducted,  which 
•mount  to  twcuty-two  (22)  acrea,  daring  biu 
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natural  life,  and  at  her  death  this  portion  shall 
be  inherited  by  the  surviving  issue  of  my 
niece  Lnclnda  Woods,  share  and  share  alike. 
I  win  and  direct  that  my  niece  Luclnda 
Woods,  have  the  remainder  or  residue  of  my 
tana  on  which  I  now  reside,  after  tbe  legacies 
alwve  mentioned  are  deducted,  during  her 
natural  life,  and  at  her  decease  this  portion 
shall  be  inherited '  by  the  surviving  issue  of 
my  said  niece  Lucinda  Woods,  share  and  share 
alike.  I  further  will  and  direct  that  at  the 
decease  of  my  niece  Luclnda  Woods,  falling 
Issue,  my  brother  J.  H.  Irwin's  children  shall 
Inherit  the  part  of  my  farm  In  which  I  have 
given  a  life  Interest  to  my  wife,  Susanna 
Irwin,  and  my  niece  Luclnda  Woods.*  Ln- 
clada  Wood 8  Is  married  to  Smith  W.  Hill,  but 
had  not,  at  the  time  of  the  widow's  death,  and 
has  not  now,  any  children.  It  is  evident  from 
tbe  construction  of  the  entire,  will  that  the 
testator  did  not  Intend  to  leave  any  part  or 
Interest  in  his  pr<^>erty  nndlsposed  of.  (See 
copy  of  will  hereto  attached.)  It  Is  probable 
that  the  testator  did  not  cmislder  the  contin- 
gency of  the  death  of  his  wife  In  the  lifetime 
of  Luclnda  Woods.  But,  If  the  language  of 
the  will  admits  of  a  construction  disposing  of 
the  entire  estate.  It  should  be  so  construed. 
Reading  the  clauses  above  quoted,  we  think 
tbe  disposition  of  the  entire  estate  Is  clear. 
Having  given  three  pieces  of  the  farm  to  a 
nephew  and  two  nleceB,~in  all  22  acres,— be 
gives  to  his  wife  one-half  of  tbe  farm,  after 
deducting  these  devises,  called  'legacies'  dur- 
ing her  natural  life,  and  at  her  death  to  the 
surviving  Issue  of  Luclnda  Woods.  In  the 
devise  to  Luclnda  Woods  he  does  not  Hmlt 
her  Interest  to  the  remaining  one-half,  but 
gives  to  her  tbe  remainder  or  residue  of  his 
farm,  aftw  the  legacies  above  mentioned  are 
deducted.  This  undoubtedly  gives  to  Luclnda 
Woods,  not  merely  the  residue  of  the  land,  but 
the  remainder  of  the  estate  undisposed  of,  as 
she  is  given  the  remainder  or  residue  of  the 
farm.  If  the  legacies  mentioned  refer  to  tbe 
22  acres  only,  as  contended  by  the  learned 
counsel  for  plaintiff.  It  would  cut  up  tbe  entire 
interest  of  the  widow,  because,  being  the 
later  clause  in  the  will.  It  must  be  enforced 
against  any  prior  Inconsistent  proTlsion,  which, 
certainly,  tiie  testator  did  not  Intend.  We 
think  that  the  proper  construction  of  the 
words  of  the  will  give  to  Luclnda  Woods  any 
estate  In  the  land  intervening  between  tbe 
death  of  the  widow  and  tbe  death  of  Lucinda 
Woods.  The  other  provisions  of  the  will  (see 
copy  of  will  iiereto  attached)  strenfrthen  this 
view.  The  wife  and  Luclnda  Woods  are  the 
first  object  of  the  testator's  bounty.  In  the 
first  clause  of  tbe  will  be  gives  to  them  his 
personal  property,  and  provides  for  the  pay- 
ment of  bis  debts,  etc.,  by  a  mortgage  of  tbe 
coaL  He  gives  to  them  the  joint  use  of  the 
house,  and  bam,  and  in  tbe  last  clause  gives 
them  the  proceeds  of  the  sale  of  the  coal. 
It  would  be  onreasonable  to  hold  that  after 
the  death  of  his  wife  tbe  heirs  at  law  should 
be  allowed  to  occupy  the  house  and  outhouses 
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with  Luelnda  Woods.  Such  an  arrangaaent 
would  be  IncouTOilent,  and  could  not  have 
been  contemplated.  Ttaeae  vlewi  of  tbe  case 
render  Jt  vnneceesarr  to  consider  the  effect  of 
the  nse  of  tbe  words  *snrTlTing  Issue'  and  tail- 
ing iBBoe*  nvaa  the  nltlmate  disposition  of  the 
property.  It  Is  dear  that  Junes  H.  Irwin, 
the  ^alntlff,  has  no  present  or  proBpecttve  In- 
terest In  the  land,  and  cannot,  therefore,  main- 
tain  this  bUI  for  partition.  The  bUl  must  he 
dlsmlBsed." 
The  wUl  of  Joseph  Irwin  Is  as  foUowa: 
"Last  Will  and  OMament  ot  Joaeph  Irwin. 
Know  all  in«i  hr  these  presoits,  that  I*  Joseph 
Irwhk  of  Ulfflln  townshlp»  AUeghoay  cowty* 
PennsirlTasla.  fanner,  being  of  sound  and 
dU^oslng  mind  and  monory,  do  make  and 
publish  this,  my  last  will  and  testament  here- 
by revofclng  all  fbrmer  wills  by  me  made  at 
any  time  heretofore.  And  as  to  my  worldly 
estate  and  all  property,  real  and  personal,  or 
mixed,  of  which  I  may  die  seised  and  pos- 
sessed, m  to  which  I  may  be  entitled  to  at  the 
thne  of  my  decease,  I  devise,  bequeath,  and 
depose  thereof  In  the  manner  foUowlns.  to 
wit:  My  wlU  is  that  my  body  be  encssed  in 
a  metallic  cofBn,  and  Interred  In  the  lot  se- 
lected by  myself  for  the  purpose  of  sepulture, 
said  lot  being  tbe  most  etevated  part  of  the  old 
uvchard  field,  and  to  contain  one  acre  exactly; 
said  lot  to  be  inclosed  with  a  neat  and  sub- 
Btanttal  toon  fence;  and  that  a  mtmumrait  of 
Italian  marble  be  erected  therein,  said  m«in- 
ment  to  cost  not  less  than  $500;  'and  I  farther 
direct  that  all  my  Just  debts  u>d  funeral  ex- 
penses, including  cost  of  lion  fence  and 
tlon  of  the  aforesaid  numumenl^  shall  be  paid 
by  my  execptots  hereinafter  named  as  soon 
after  my  decease  as  shall  be  found  by  them 
most  oonrenienL  I  hereby  unpower  my  ex- 
ecutors aforesaid  to  negotiate  a  loan  by  mort- 
gage on  as  much  of  coal  property  as  may  be 
found  necessary  to  liquidate  the  aforeaald  in- 
delbtedness.  I  herdiy  bequeath  to  my  wife, 
Susannah  Irwin,  and  my  niece  Ludnda  Woods 
aU  tbe  pevBonal  property  of  whldi  I  may  die 
seised  or  possessed,  share  and  share  alike,  to 
hare  and  to  hold  the  same  fbr  tbeir  only  prop- 
er use  and  behoof  forever;  and  I  direct  1h^ 
shall  have  the  use  of  the  mansion  house  aa  fol- 
lows, vis,  Ludnda  Woods  shall  have  the  din- 
ing room,  kitchen,  and  rooms  over  the  same, 
with  the  cellar  under  tlie  kitchen,  with  t^e 
right  to  use  the  ball  In  conjunction  with  my 
wife;  and  my  wile  shall  have  the  other  parts 
of  the  bouse,  and  they  shall  have  equal  rights 
to  the  barn,  stable,  and  all  other  outbuild- 
ings, orchard,  and  spring.  I  will,  devise,  and 
bequeath  to  my  niece  Susannah  Maust  six 
acres  of  land  off  the  farm  on  which  I  now  re- 
side in  MIfilln  township,  the  said  six  acres  to 
nave  a  front  on  the  state  road,  and  to  extend 
along  the  line  of  lands  of  WUUam  A.  Irwin, 
so  that  the  length  wlU  be  twice  the  width  of 
the  aforesaid  lot  I  will,  devise  to  my  niece  Lu- 
dnda Maust  six  acres  of  tbe  farm  on  which  I 
now  reside,  the  said  six  acres  to  have  a  fronton 
Qw  state  road,  and  to  her  immediately  adjotn- 


Ing  to  that  of  her  slstar  moitloned  above,  both 
lots  to  be  located  so  that  tin  remainder  of  tbe 
farm  will  be  left  In  good  sbi^  for  farming 
purposes.  I  will,  devise,  and  beqneath  to  my 
D^hew,  Frederick  Mauat,  ^  acres  of  the 
farm  on  which  I  now  reside,  said  ten  acres  to 
be  bounded  and  described  as  follow^  vis.:  To 
have  a  from  on  the  state  road,  and  to  be 
bounded  by  lands  of  D.  Usher,  and  to  extrad 
along  the  line  of  p.  Bidier  and  A.  H.  UlUer 
a  distance  so  that  a  line  at  right  angles  with 
the  said  but-mentioned  line,  and  run  to  the 
road  aforesaid,  wDl  give  ten  acres  mentioned 
above.  I  Auther  vrill  and  dlrect>l^  execatm 
that  at  the  sale  of  my  coal  lands  hereinafter 
moatloaed,  98,000  be  invested  nhtU  the  youngs 
est  of  the  three  legatees  above  named— lhat 
Susannah  Maust,  Fred«lfft  Maust,  and  Lu- 
dnda Maust— «hall  have  arrived  at  tbe  age 
of  21  years,  at  whidi  thne  tin  faiTBStment, 
with  whatever  Interest  may  have  accrued 
therefrom,  ihall  be  paid  to  them,  share  and 
share  alike.  I  further  will  and  direct  that 
my  wife  have  the  one-half  part  of  my  farm 
on  vrtilch  I  now  reside,  after  the  l^des  are 
deducted,  which  amount  Is  22  acres,  during  her 
natural  life,  and  at  her  death  thia  portion  shall 
be  Inherited  by  the  surviving  Issue  of  my  niece 
Ludnda  Woods,  share  and  share  alike.  I  will 
and  direct  that  my  niece  Ludnda  Woods  have 
the  reminder  or  residue  pt  my  fsm  on 
whldi  I  now  reside^  after  the  legacies  above 
mentioned  are  deducted,  during  her  natural 
llfe^  and  at  her  decease  this  portion  shall  be 
Inherited  by  the  sorvl^^  Issue  of  my  said 
niece  Ludnda  Woods,  share  and  share  alike. 
I  further  will  and  direct  that  at  tbe  decease 
of  my  niece  Ludnda  Woods,  failing  Issue,  my 
brother  J.  H.  IrwUi's  children  shall  hiberlt  the 
part  of  my  farm  In  which  I  hare  glvoi  a  life 
Interest  to  my  wife,  Susannah  Irwin,  and  my 
niece  Ludnda  Woods.  I  win  and  direct  that 
three  years  after  my  death  my  executors  here- 
inafter named  shall  sell  for  cash  aU  the  coal 
nnderlying  my  form  on  whldi  I  now  residei 
and  I  hereby  empower  them  to  grant  all  min- 
ing privileges  necessary  to  the  proper  work- 
ing of  the  said  coal,  and  to  make  a  good  and 
auffldent  deed  or  deeds  tor  the  same,  and,  aft- 
er deducting  the  legades  mentioned  In  the  for- 
m^  part  of  this  will,  the  one-half  the  net  pro- 
ceeds be  paid  to  my  executors,  to  my  niece 
Ludnda  Woods,  and  the  remaining  other  half 
to  my  vrife,  Susannah  Irwin.  I  wHl,  devise, 
and  bequeath  the  fann  whl^  I  recently  pur- 
chased, situated  to  Preston  county.  West  Vir- 
ginia, to  my  n^hew  Joseph  Irwin  Maust,  and 
my  wife,  Susannah  Irwin,  share  and  share 
alike,  for  their  proper  use  and .  behoof,  for- 
ever; and  shoidd  my  nephew,  the  aforesaid 
Joseph  Irwin  Maust  not  live  until  he  has  at- 
tained the  age  of  21  years,  thai,  at  his  de- 
cease, X  will  and  direct  that  Us  mother,  Mary 
Mauat  shall  Inherit  this  portion  of  the  afore- 
said farm.  I  hereby  appoint  my  esteemed 
friend  Samuel  Law  as  guardian  of  my  n^h- 
ews  Frederick  Maust  and  Jos.  Irwin  Maust 
and  my  nieces,  Susannah  Maust  and  Ludnda 
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Maust,  and  trust  that  he  will  see  to  the  welfare 
of  the  aforesaid  children.  Finally,  I  nominate, 
constitute,  and  aippolnt  my  friend  J.  H. 
Boberts  and  my  wife  Susannah  Irwin,  execo- 
ton  and  executrix  and  trustees  to  execute  and 
cMry  Into  effect  the  various  provisions  of  this, 
my  last  will  and  testament  In  testimony 
whereof,  I,  the  said  Joseph  Irwin,  have,  to 
this,  my  last  will  and  testament,  subscribed 
my  name  and  affixed  my  seal  thla  11th  day 
of  Jan.,  1S81.  Joseph  Irwin.  [Seel.] 

"Signed,  sealed,  and  delivered  by  the  bbM 
Joseph  Irwin  as  for  bla  laat  will  and  testis 
ment.  in  the  presence  of  us,  who,  at  his  re- 
quest, and  In  the  presence  of  each  other,  have 
subscribed  our  names  as  witnesses  thereta 
W.  Bosbnrg.  J.  A.  Harpn." 

W.  &  Rodgen  and  John  O.  PMtgr,  tot  sp- 
peUant  J.  IfoF.  Oarpenter,  for  aweDees. 

FEB  GUBIAM.  Onr  consideration  of  the 
leewd  In  this  case  Ins  satisfied  as  that  there 
Is  no  error  In  the  decree  dlsmlsslnf  the  bill  at 
^ntUTs  costs.  We  find  nothing  in  any  ot 
the  spedficationa  of  raror  that  requires  dls- 
ensBlon.  The  decree  Is  affirmed  oa  the  opin- 
ion of  the  learned  Judge  who  presided  at  the 
bearing  In  the  court  below,  and  tlie  appeal  Is 
dismissed,  at  appeUant^s  costs. 
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<8iiiBeme  Covrt  of  Penuqivanla.    Jan.-  3, 

1900.) 

LANDLORD  AND  TENANT— REPAIRS. 
Where  the  tenant  covenants  to  yield  the 
premfsea  at  the  end  of  the  term  'in  good  and  suf- 
ficient repair  as  when  received,"  and,  before  ter- 
mination of  the  lease,  the  landlord,  with  the 
implied  consent  of  the  tenant,  made  repairs,  and 
the  tenant  did  nothing  to  restore  the  property  to 
its  originsl  condition,  the  landlord,  on  termination 
oC  the  lease,  can  recover  Botii  part  of  the  ex- 
penditure as  was  necessary  to  make  wood  the 
tenant's  default. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Harry  Darlington  against  W.  H. 
De  WaJd  and  others,  doing  business  as  De 
Wald.  Wuesthofl  &  Co.  Judgment  for  plain- 
tifC.   Defendants  appeal.  Affirmed.  ' 

Uarron  &  McGlrr,  for  appellants.  Thos. 
M.  Brawa  and  A.  M.  Brown,  (or  appellM. 

GREEN,  J.  The  amount  of  the  verdict  In 
this  case.  t>elng  about  one-seventh  of  the 
whole  amormt  claimed  by  the  plaintiff  In  his 
statement  and  by  bis  testimony,  proves  that 
cbe  Jury  allowed  the  plaintiff  what  they 
found,  under  the  charge  of  the  court,  to  be 
the  cost  of  making  those  repairs  to  the  prop- 
er^ which  It  was  the  duty  of  the  defend- 
ants to  make,  but  which  the  plaintiff  made 
In  consequence  of  the  default  of  the  defend- 
ants to  do  so.  There  was  a  large  amount 
of  testimony  as  to  what  was  done,  and  the 
character  of  what  was  done,  by  both  the 
pif^it^ti*  anfl  ttM  defendants,  on  tbe  loop- 


erty,  during  the  currency  of  the  lease.  The 
defendants  certainly  did  make  considerable 
repairs,  and  doubtless  some  betterments, 
soon  after  they  went  into  possession.  They 
claimed  that  the  property  in  a  very 

dilapidated  condition,  and  that  the  repairs 
and  alterations  which  they  then  made  were 
Indispensably  necessary  to  Its  occupancy  as 
a  brewery.  It  is  equally  certain  that  tbe 
plaintiff,  during  the  last  year  of  the  term, 
made  very  extensive  repairs  and  changes  In 
the  condition  of  the  proper^,  the  cost  of 
which  was,  as  he  claimed  and  testified,  al- 
most $9,000.  It  Is  also  certain  that  for  a 
large  amount  of  this  UU  the  defendants  wen 
not  legally  responsible,  as  neither  of  their 
covenants  required  them  to  do  either  tb» 
kind  or  amount  of  work  that  was  done  by 
tbe  plalnUft  There  Is  no  complaint  that  the 
defendants  did  not  make  necessary  repairs, 
In  tbe  first  Instance,  at  their  own  proper 
cost,  and  hence  the  contest  is  entirely  upon 
the  covenant  that  they  would  yield  up  tiio 
jrassesslon  of  the  premises  at  the  end  of  the 
term  "In  good  and  sufficient  repair  as  when 
received.**  On  this  subject  It  was  claimed 
that  when  tbe  defendants  tbe  Wuesthoffs 
left  the  premises,  and  accepted  a  release 
from  all  further  rent  charges,  on  Septem- 
ber 29,  1806,  and  before  that  time,  they  bad 
suffered  the  property  to  become  greatly  In-  ^ 
jured,  dilapidated,  and  worn  out,  and  bad 
put  In  such  improvements  and  additions 
and  had  done  such  other  work  as  to  amount 
to  waste  and  destruction  of  the  premises, 
and  to  expose  the  buildings  to  manifest  dan< 
ger  of  falling  walls  and  ottter  Injuries.  The 
plaintiff  further  claimed  that  tbe  property 
was  In  a  much  worse  condition  of  repslr, 
wben  he  commenced  making  the  changes 
and  repairs,  than  It  was  wben  the  defend- 
ants took  possession,  and  that  the  repairs 
be  was  obliged  to  make  were  absolutely  nec- 
essary to  save  the  buildings  from  destruction. 
On  the  contrary,  the  defendants  claimed  tiiat 
the  property  was  in  much  better  condition 
wben  they  left  It  than  It  was  when  they  took 
possession,  and  that  It  did  not  require  any  re- 
pairs to  put  It  In  as  good  condition  as  wben 
they  entered.  These  cont^tions  raised  dis- 
puted questions  of  fact  to  which  there  was 
much  testimony,  and  of  a  very  conflicting 
character.  Of  course,  It  bad  to  be  submitted 
to  the  jury,  and  It  was  tbelr  duty  to  dispose 
of  It  We  have  very  carefully  considered  the 
charge  of  tbe  learned  court  below  and  tbe 
answers  to  points,  and  we  are  of  opinion 
that  there  was  no  error  In  the  action  of  tbe 
court  upon  theee  subjecto.  The  learned  trial 
Judge  gave  very  clear  Instructions  to  tbs 
]ury,  explaining  with  much  predseness  and 
entire  correctness  the  very  questions  upon 
which  It  would  be  necessary  for  them  to 
pass.  He  explained  fully  the  meaning  of  oi^ 
dinary  wear  and  tear,  the  character  of  the 
repairs  which  the  defendants  were  required 
to  make  in  order  to  preserve  tbe  property  In 
tiM  same  condition  as  wb«i  it  was  reeelTsd, 
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and  left  to  tbem  exclustTely  the  determloa- 
tlon  of  the  qnestion  whether  the  defend* 
auts  had  performed  their  covenant  In  this  re- 
spect In  defining  particularly  what  ques- 
tion they  must  decide,  he  said,  speaking  of 
the  defendants:  "They  made  those  repairs, 
but  the  contract  was  to  hand  the  building 
over,  not  with  the  repairs  kept  in  perfect 
condition,  but  Just  as  good  as  It  was  when 
Mr.  Darlington  handed  over  the  property  to 
them.  Mow,  did  they  do  that?  If  they  did 
not,  to  what  extent  was  the  property  dam- 
aged by  reason  of  their  treatment  of  It  dur- 
ing the  term  that  they  had  possession?  They 
were  bound  to  return  It  in  as  good  condition 
as  they  found  It  They  were  not  bound  to 
make  repairs  under  the  terms  of  the  lease. 
They  could  have  left  the  building  stand  Just 
as  they  got  It  ^  without  any  repairs.  But 
If  they  injured  the  building,  if  they  caused 
It  to  be  In  worse  condition,  ordinary  wear 
and  tear  taken  into  consideration,  than  it 
would  have  been  If  they  had  done  what 
they  ought  to  have  done,  they  are  responsible 
for  the  condition,  and  are  bound  to  pay  the 
landlord,  &Ir.  Darlington,  an  amount  that 
would  put  the  building  In  as  good  condition 
as  It  was  when  they  got  it  The  first  ques- 
tion Is,  what  was  the  condition,  under  the 
testimony,  of  the  building  at  the  time  the 
defendants  got  it?  And  then,  what  was  the 
condition  at  the  time  these  repairs  were 
made  by  the  plaintiff?  They  were  not  made 
against  the  wishes  of  the  tenants;  that  Is 
apparent  They  were  made  previous  to  the 
termination  of  the  lease.  That  Is  not  mate- 
rial, so  far  as  this  case  Is  concerned.  They 
were  made  with  the  implied  consent  of  those 
In  possession;  and  the  simple  question  Is, 
so  far  as  made,  were  they  necessary  to  put 
the  premises  In  the  condition  they  were  at 
the  time  the  defendants  got  possession  of 
them?  If  they  were  made  then,  the  plain- 
tifF  Is  entitled  to  recover  a  verdict  for  the 
fair  value  of  what  it  cost;  not  for  all  he 
did,  nor  for  what  he  may  have  seen  fit  to  do, 
but  Just  for  whatever  was  necessary  to  put 
the  building  in  the  condition  It  was  at  the 
time  the  defendants  got  possession."  It 
seems  to  us  this  Instruction  was  perfectiy 
c(HTect  in  every  legal  sense.  If  the  defend- 
ants were  bound  by  their  covenaut^-as  they 
certainly  were— to  put  the  property  in  as 
good  condition  as  it  was  when  they  took 
possession,  the  question  to  be  determined 
was,  had  they  done  this?  and,  if  they  had 
not  ftnd  the  plaintiff  has  thereby  been  com- 
pelled to  do  It  by  reason  of  their  default  he 
certainly  was  entltied  to  recover  from  the 
defendants  the  money  he  was  obliged  to  pay 
for  that  purpose.  The  court  was  careful  to 
say  to  the  Jury  that  the  plaintiff  could  not 
recover  the  whole  amount  he  expended,  but 
only  that  proportion  of  the  amount  which  he 
was  obliged  to  expend  to  restore  the  property 
to  Its  condition  as  It  was  when  the  defend- 
ants received  the  property  from  him.  As  we 
onderstand  the  law,  this  was  the  exact  que»> 


BEPOBTBR.  (Pa. 

tion  the  Jury  bad  to  decide,  and  they  did  de- 
cide It  The  plaintiff  expended  In  the  works 
and  repairs  that  he  made  (8,994.19,  and  the 
Jury  allowed  blm  $1,200,  as  representing  that 
portion  of  his  expenditure  which  they  con- 
sidered the  defendants  ought  to  have  incur- 
red. 

As  to  the  fact  that  the  plaintiff  entered  up- 
on the  premises  and  made  repairs  before  the 
expiration  of  the  lease,  what  the  court  said  on 
that  subject  was  perfectly  correct  He  did 
enter  upon  the  premises  and  do  that  work  be- 
fore the  end  of  the  term,  but  he  did  so  most 
manlfestiy  with  the  consent  of  the  defendants. 
There  is  not  a  scrap  of  testimony  showing 
that  they,  or  any  of  them,  ever  made  the 
slightest  objection  to  what  he  was  doing. 
They  could  not  help  but  see  what  he  was 
doing;  and  by  making  no  objection,  and 
looking  quietiy  on  while  the  work  was  being 
done,  their  consent  Is  necesBarlly  Implied. 
Moreover,  two  of  tbem  (the  Wueathoffs)  left 
the  premises  voluntarily  In  September,  1896. 
several  months  before  the  end  of  the  term, 
and  settled  with  the  plaintiff  for  all  claims 
for  rent  of  the  premises.  Tbe  other  defend- 
ant, who  was  a  relative  of  the  plaintiff,  re- 
mained in  possession.  None  of  the  defendants 
did  anything  towards  restoring  the  property 
to  Its  original  condition,  and  the  plaintiff  was 
certainly  not  bound  to  wait  until  the  end  of 
the  term,  and  take  the  risk  of  tbe  falling  of 
the  walls,  If  there  was  such  a  risk,  before 
doing  the  necessary  work  to  preserve  the 
building.  In  this  view  of  the  case,  tbe  au- 
thorities dted  for  the  defendants,  to  the  effect 
that  the  landlord  could  not  enter  and  make 
repairs  until  after  the  end  of  tbe  term,  are  not 
ai>pllcable.  Of  course  he  could  do  so  with 
the  consent  of  tiie  tenants.  And  the  authori- 
ties to  tiie  effect  that  no  action  could  be 
brought  to  recover  tbe  amount  expended  In 
making  the  necessary  repairs  until  after  the 
term  had  expired  are  not  applicable,  because 
the  present  action  was  not  brought  until  after 
the  term  had  expired. 

On  the  question  of  damages  the  learned 
court  below  charged  that  If  the  plaintiff  was 
entitled  to  recover,  he  could  recover  tbe  cost 
of  that  part  of  the  repairs  which  the  defend- 
ants failed  to  make,  and  which  the  plaintiff 
was  obliged  to  make  on  accotmt  of  their  dere- 
liction; and,  as  that  would  be  tbe  amount  of 
the  damage  he  would  really  sustain,  we  know 
of  no  reason  why  that  should  not  be  the  cor- 
rect measure  of  tbe  damages  he  was  entitled 
to  recover.  We  are  not  referred  to  any  Penn- 
sylvania, nor,  Indeed,  to  any  American,  au- 
thority wblcb  holds  that  the  true  measure  Is 
the  value  of  the  Injury  to  the  reversion,  and 
therefore  we  do  not  see  any  sufi3clent  reason 
for  adopting  that  measure.  The  latter  rule 
may  be  applicable  where,  the  landlord  being 
out  of  possession,  and  the  tenant  having  left 
the  property  without  tiie  proper  repair  being 
made,  the  landlord  brings  his  action  for  non< 
repair;  but  where  be  has  made  the  repair  him- 
self tbe  cost  of  tbe  repair  would  be  his  proper 
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meuuKe  of  damases.  In  8  Sedf.  Dun.  I 
990,  and  In  Watriu  t.  Bank,  ISO  Ma^  343. 
tt  waa  said  that,  where  the  tenant  leaves  the 
premlsea  out  of  repair,  the  meaame  o£  dam- 
agea  la  the  cost  of  patting  them  Into  repair, 
and  not  ttae  depredation  In  the  ralne  of  tlie 
property.  The  aarignments  of  enor  an  all 
illainlaifrt   Judgment  affmwd. 


(IM  Pa.  St  SSS) 

1CEAJ>  T.  OITT  OF  PnTTEffiUBG. 

(Sopreiiw  OoDTt  of  Pennar  Ivanla.   Jan.  % 

1900.) 

■TBnm-OEUMOINa  qradb-damaobb-bti- 
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Where  a  whole  tract  Is  below  the  grade  of 
the  streets  samnrnding  it,  and  the  grade  of  ooe 
of  the  Btreeti  is  raised,  so  that  the  property  is 
abont  an  equal  depth  below  the  grades  of  all  the 
streets,  eTioence  of  what  It  woola  cost  to  fill  the 
whole  lot  to  the  lerel  of  the  chaoged  grade  is 
not  admissible  on  the  qoestlon  of  damages  from 
the  diange  of  grade,  thoui^  the  fact  of  the  ad- 
ditional eleration  as  affecting  the  value  of  the 
property  •after  the  change  may  be  shown. 

Appeal  from  conrt  of  common  pleas,  Alle- 
gheny county. 

Proceeding  by  Jamea  J.  Head,  aa  plaintiff, 
against  the  dty  of  Pittsburg,  as  defendant, 
on  appeal  from  report  of  vlewera  to  ascer- 
tain costs  and  damages  of  grading  a  part  of 
Wfghtman  street  From  a  judgment  for 
plaintiff  for  less  than  claimed,  he  appeals. 
Affirmed. 

Jennings  &^Wasson,  for  appelant.  OUr- 
ence  Burleigh  and  T.  D.  Garnahan,  fw  ap- 

pellee. 

GRSIEN,  J.  In  thla  case  the  plaintiff  la  the 
owner  of  a  tract  of  land  contalolng  about 
four  acres,  and  surrounded  by  city  streets  on 
all  aidea.  The  whole  lot  was  situated  in  a 
depression  of  the  surface  below  the  grades 
of  all  the  streets,  and  was  Irregular  In  shaptf 
on  Its  surface,  being  at  some  points  lower 
than  at  others.  In  the  Improvement  of 
Wlghtman  street,  which  Is  one  of  the  ad- 
joining streets,  the  city  raised  the  grade  of 
the  street  several  feet  above  the  grade  of 
the  plaintiff's  lot.  so  that  at  the  time  of  the 
trial  the  property  was  about  an  equal  depth 
below  the  present  grade  of  the  three  streets. 
On  the  trial  the  plaintiff  sought  to  prove 
what  It  would  cost  to  fill  up  the  whole  lot 
to  the  level  of  Wlghtman  street.  In  order  to 
affect  the  question  of  the  damages  to  which 
the  plaintiff  would  be  entitled;  not  as  a  dis- 
tinct elemrat  of  damages  to  be  recovered  by 
Itself,  bnt  as  affecting  the  difference  In  mar- 
ket value  before  and  after  the  change  of 
grade.  These  offers  were  refused  by  the 
court  below,  and  the  assignments  of  wror  ars 
to  this  action  of  the  court. 

We  think  the  case  comes  within  the  ruling 
of  this  court  in  Chambers  v.  South  Chester 
Borough.  140  Pa.  8t  510,  Zl  XtL  400.  Tliere. 
as  here,  the  lot  was  below  the  level  of  the 
street,  and  It  was  sought  to  prove  bow  much 
It  would  cost  to  flU  up  the  lot  to  the  level 


of  the  changed  grade  <^  the  street,  and  also 
the  cost  Qt  raising  the  building  on  the  lot, 
and  erecting  retaining  walls  to  hold  ,  the  earth 
filling.  But  the  court  below  rejected  tita  ni- 
ttnt  holding  that  there  could  be  no  recovery 
for  such  matters,  but  only  for  the  difference 
In  value  of  the  propwty  before  and  aftar 
Oie  cfaangb  We  sustained  this  ruling,  and 
affirmed  the  Judgment  In  the  case  of  Daw- 
son V.  aty  of  Pitteburgb,  160  Pa.  St  817.  28 
AtL  171,  where  a  similar  qu^tl<m  arose,  onr 
Brother  Mitchell,  delivering  the  opinion, 
said:  'The  case  of  Chambers  t.  South  Ches- 
ter Borough,  140  Pa.  St  610,  21  AtL  400,  Is 
not  at  all  in  conflict  with  these  views.  In 
that  case,  which  was  closely  analogous  In  its 
facts  to  this,  the  plaintiff  offered  to  prove 
the  cost  of  filling  up  the  lot  to  a  level  with 
the  street  at  its  new  grade,  but  the  offer  was 
excluded  by  the  court  'because  It  does  not 
appear  that  it  was  a  level  lot  formerly';  and, 
further,  the  court  said.  Too  may  show  that 
the  house  had  to  be  raised,  but  I  don't  think 
the  cost  will  be  evidence,'— 1.  e.  of  a  separate 
item  of  damages.  That  this  was  the  mean- 
ing of  the  court  is  clear  from  the  charge  far- 
ther on,  where  it  is  said,  'Yon  may  contdder 
these  several  matters  as  elements  in  the 
cause,  bnt  you  are  not  to  award  damages  for 
the  building  of  walls,  or  the  filling  op  of  lots, 
aa  special  damages.' "  It  will  be  perc^ved 
that  the  present  case  Is  not  an  Instance 
where,  by  a  change  In  the  grade  of  the  street 
the  property  Is  left  In  a  omditlMi  different 
from  what  It  was  before  the  change  of  grade 
was  made.  In  that  kind  ot  a  case  the  change 
of  grade  has  inflicted  a  special  change  In  the 
condition  of  the  property  as  It  was,  for  which 
the  party  Is  entitled  to  be  compensated,  be- 
cause,a  restoration  to  the  original  condition, 
as  nearly  as  may  be.  Is  a  subject  of  necessary 
expenditure,  which  may  be  properly  shown, 
not  aa  a  basis  of  specific  reoovery.  but  as  af- 
fecting the  value  before  and  after  the  injury. 
But  here,  the  whole  lot  of  the  plaintiff  hav- 
ing already  been  below  the  lev^  of  the  ad- 
joining streets,  the  plaintiff  is  not  entitled  to 
have  his  entire  prepay  lifted  up  to  the  level 
of  the  street  as  It  Is  made  by  raising  the 
grade.  There  is  simply  an  increase  in  the 
elevation  of  the  grade,  and  the  fact  of  such 
additional  elevation  as  affecting  the  value  of 
the  property  after  the  change  may  be  shown, 
but  not  the  specific  cost  of  changing  the 
whole  surface  of  the  property  by  lifting  It 
all  up  to  the  new  grade.  The  surface  never 
was  at  such  an  elevation,  and  there  is  no  ob- 
ligation to  put  It  there,  but  If  the  fact  of  the 
additional  elevation  of  the  grade  Is  an  in- 
Jury  to  the  market  value  of  the  property,  the 
extent  of  that  injury  may  be  shown,  and  that 
Is  the  difference  In  market  value  before  and 
after.  In  Patton  v.  City  of  Philadelphia,  176 
Pa.  St  88.  S4  AU.  344.  the  natural  condition 
of  the  property  with  reference  to  the  street 
was  changed.  The  grade  was  elevated,  and 
this  created  a  depression  of  the  land  bdow 
the  grade,  which  bad  never  btfore  existed. 
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SO 

This  was  an  element  of  damage,  In  tbe  deter- 
mination of  whicb  we  held  that  It  waa  com- 
petent to  proTe  the  coat  of  eatabllsblng  a  new 
connection  with  the  street  aa  eomethlng  to 
be  conaldered  In  determining  the  change  of 
ralne.  In  sncb  a  case  we  held  this  proof 
shonld  be  received  for  the  proper  Informa- 
tion of  the  jury.  In  ^e  case  now  under  con- 
aldoatlon  it  wlU  be  seen  at  once  that  to  ad- 
mit the  evidence  offered  woald  Involve  a 
most  Intricate  and  complicated  condition  of 
things,  which  would  not  be  essential  to  the 
determination  of  the  main  question,  to  wit, 
the  dUference  In  value  of  the  property  before 
and  after  the  change  of  grade,  and  would 
necessarily  tend  to  confuse  and  mislead  the 
Jury.  It  would  be  entirely  competent  for 
any  well-informed  and  Intelligent  witness  to 
form  an  opinion  aa  to  whether  the  property 
would  be  worth,  aa  a  whole,  more  or  less 
after  the  change  than  before;  but  to  go. Into 
proof  of  an  expenditure  necessary  to  put  the 
property  in  a  shape  and  condition  in  which 
it  never  was  before,  and  then  to  eliminate 
what  proportion  of  this  expenditure  should 
be  asslgued  to  the  part  of  the  property  bor- 
dering on  Wigbtman  street  was  something 
even  the  experienced  engineer  of  the  plaintiff 
Bald  he  could  not  do.  The  damages  to  be 
recovered  under  such  a  line  of  proof  would 
be  entirely  too  uncertain,  remote,  and  specu- 
lative to  be  safely  relied  on  In  a  Jury  trial. 
We  are  of  opinion  that  the  view  taken  by  the 
court  below  of  this  subject  was  correct,  and 
therefore  the  assignments  of  error  are  dla- 
mlsaefl.  Judgment  affirmed. 


(IH  Pa.  St  ta> 
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Where  a  street  Is  opened  along  a  cnt  through 
plaintifTs  land,  which  la  very  Irregular,  at  vdaU 
mnch  higher  than  adjacent  streets,  and  others  so 

low  as  to  be  marshy,  at  a  grade  in  aome  places 
many  feet  above  oim  at  others  many  feet  below 
the  land,  evidence  of  how  mach  gia&ng  it  would 
take  to  bring  the  property  into  canfonnlty  with 
the  street  is  not  admissible  on  the  doestion  of 
damages  from  tvenlng  the  street. 

App^  ftom  court  of  coduikui  pleas,  AUe- 
ghour  county. 

Proceeding  Elizabeth  F.  McComba;  as 
Idalntlff,  against  the  city  of  Pittsburg,  aa  de- 
fendant, on  appeal  fron)  repwt  of  viewers  ap- 
pointed to  assess  damages  and  benefits  for 
opening  H(Hnewood  avenue  through  plaintiff's 
land.  Judgment  for  defendant  Kalntlff  ap- 
peals. Affirmed. 

W.  3.  Thomas  and  Chaa.  A.  O'Brien,  for  ap- 
pellant Clarence  Burleigh  and  T.  D.  Oamap 
ban.  tor  appellee. 

ORBEN,  J.  In  this  case  a  street-car  com- 
pany had  laid  Its  tracks  on  the  t>ottom  of  a 
rat  through  the  plaintiff's  land,  and  this  cnt 
ipaa  the  vace  covered  by  the  route  of  ft 


street  called  "Bdcertui  Amuie.**  migertoo 
aveauf  ma  never  laid  out  by  the  city,  and 
was,  In  fact  never  cq^ened.  But  Homewood 
avMiue  was  laid  ont  by  the  dty.  and  covered 
the  same  groond  as  Sdgerton  avenue,  and  waa 
ordered  to  be  opmed  by  dty  ordinance  ^ 
proved  the  mayor  S^tember  18^  U06. 
Viewers  were  appointed  to  assess  damages 
and  benefits,  under  the  act  of  1801,  and  they 
reported  no  damage  and  no  special  benefits. 
From  this  report  the  plaintiff  appealed,  and 
demanded  a  jury  trlaL  Tbe  jury  found  a  ver- 
dict for  the  d^eadant  thus  Showing  that  In 
their  opinion,  the  plaintiff  has  sustained  no 
damage,  and  the  present  appeal  la  taken  firom 
the  refusal  of  the  conrt  below  to  admit  two 
offers  of  testimony  to  show  bow  much  grad- 
ing would  be  necessary  to  bring  the  property 
fronting  on  Homewood  avenue  "Into  confmrral- 
ty  with  the  street"  and  how  much  it  would 
coat  to  put  the  property  down  to  the  wtab- 
llshed  grade.  A  number  of  witnesses  wete 
examined  on  both  sides  to  prove  the  value 
of  the  property  before  and  after  the  opening 
of  the  street  and  a  very  wide  divergence  of 
opinion  among  the  witnesses  was  developed 
by  the  testimony.  The  witnesses  for  tite 
plaintiff  testified  to  a  very  considerable 
amount  of  damage,  and  were  examined  and 
cross-examined  very  fully  on  every  aspect  of 
the  subject  affecting  the  difference  of  value; 
and  the  witnesses  for  the  defendant  were 
also  very  fully  examined  upon  the  aame  But>- 
ject  and  gave  their  reasons  for  the  conclu- 
sions they  expressed,  including  the  cost  of 
lowering  the  proper^  to  the  grade  of  the 
street  and  making  the  fills  to  raise  up  the 
depressed  portion  ot  the  ground  alao  to  the 
level  of  the  street  In  the  course  of  the  ex- 
amination of  plaintiff's  witnesses,  counsel 
for  the  plaintiff  offered  to  prove  the  quantity 
**of  grading  and  removal  that  wonld  be  nec- 
essary to  bring  the  McCombs  property  front- 
ing on  Homewood  avenue  Into  conformity 
with  the  street"  and  by  another  witness  the 
coat  of  such  work.  Both  offers  were  rejected, 
and  two  assignments,  of  error  are  made  to  this 
action  of  the  court 

It  waa  proved  without  any  question  that 
a  cut  had  been  made  through  the  property 
some  years  before  by  a  street-railroad  com- 
pany, which  laid  a  railroad  at  the  bottom  of 
the  cut  which  was  about  IS  feet  below  the 
surface,  and  further  on  had  made  a  fill  some 
8  or  10  feet  high  to  continue  the  grade.  This 
waa  the  condition  In  which  the  city  found 
the  property  when  Homewood  avraue  waa 
laid  out  and  ordered  to  be  opened.  Nothing 
had  ever  been  done  to  lower  the  property  nor 
to  fill  it  to  the  grade  of  the  railroad.  The 
city  established  the  grade  of  the  atreet 
through  the  cut  about  nine  feet  lower  at  the 
deepest  point  and  about  four  feet  higher  at 
the  highest  point  than  the  grade  of  the  rail- 
road. The  undiaputed  evidence  showed  that 
the  plaintUTs  land,  containing  about  2S 
acres,  was  very  irregular  In  Its  shape  on  the 
sivftush  At  some  points  It  was  much  higher 
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th&n  tbe  aOjacent  atrMts,  and  at  otiber 
polnta  It  vaa  maoh  tover,  and  In  point  of 
fact  It  ^  not  eonfonn  to  tin  grade  of  any 
ttw  atreeta  which  were  laid  out  annittd  It 
and  tbnnigli  It  At  me  point  It  was  ao  low 
as  to  be  marshy,  with  bnlnuhee  growing 
aHang  tt  It  was  very  evident  Uiat  to  make 
the  proper^  eligible  for  sale  in  lots  rmj 
mnch  grading  and  ffiUng  of  tbe  snrteoe  of 
the  gronnd  would  have  to  be  done.  But 
flial;  of  conree^  was  doe  to  the  aneven  con- 
dition of  the  gronnd  In  Ite  natural  state,  and 
it  was  certainly  not  tbe  duty  of  the  city  to 
Inenr  ttie  expense  of  this  grading  and  fllUng, 
and  thereby  greatly  enhance  the  valoe  of  the 
property  for  the  benefit  of  the  owner.  The 
Uablllty  of  the  dty  for  any  difference  In  tbe 
value  of  tbe  property  through  which  streets 
were  opened  before  and  after  Ihe  time  of  tiie 
opening  was  not  disputed,  and  tbe  amplest 
opportunity  to  prove  such  difference  was 
given  to  witnesses  on  both  sides.  But  to 
prove  tiie  cost  of  removing  a  portion  'of  tbe 
elevated  ground  so  as  to  make  it  level  with 
the  street,  or  of  filling  in  another  place  ao  as 
to  raise  the  level  of  the  natural  surface  to 
the  level  of  the  street,  la  quite  a  different 
matter.  This  plalnttfTs  property  was  not 
only  surrounded  by  streets,  but  It  was  pene* 
trated  by  several  other  streets  running 
through  It,  not  yet  opened.  If  the  dty  la 
bound  to  pay  the  expense  of  grading  the 
property  to  the  level  of  all  the  streets,  it 
would  certainly  be  a  great  pecuniary  benefit 
to  tbe  owner,  but  It  would  require  the  adop- 
tltm  of  a  new  rule  never  before  heard  of  In 
the  adjustraoit  of  damages  for  the  opening 
of  streets.  It  would  be  compelling  the  city 
to  establish  a  condition  of  tiie  property 
which  never  before  existed  as  the  measure 
of  its  obligation,  and  It  would  certainly  give 
rise  to  a  most  complicated  and  Intricate  class 
of  guestiona,  which  no  jury,  and  scarcely 
any  court,  could  adequately  solve.  We  have 
Just  expressed  our  views  on  this  subject  In 
tbe  caae  of  Mead  v.  City  of  Pittsburg  (No. 
186,  Oct  term,  1899)  45  Atl.  68,  a  carfe  of  a 
similar  character,  and  It  will  not  be  neces- 
sary to  repeat  them  here.  We  are  satisfied 
that  the  learned  court  below  properly  reject- 
ed the  offers  of  proof  In  question.  The  ver- 
dict was  entirely  In  accord  with  tbe  great 
wei^t  of  the  tesUmony.  The  asslgnmenta 
vt  eaor  are  dismissed.  Judgment  affirmed. 


OM  Fa.  St.  IfD 

ZUQ  V.  GITT  OF  PIITTSBUBO. 

CBniu'eiBS  Ooort  of  Pennsylraiila.    Jan.  % 

1900.) 

miNBNT  DOMAIN— TIBW  OF  JDRT. 
Tbe  material  qnestion  before  the  jury  being 
the  differeoce  between  the  Tulne  of  the  property 
before  and  after  the  change  of  street  n-aae,  it 
was  proper  to  send  the  jary  to  view  the  prem- 
ises; ibej  being  property  csntloned  aa  to  what 
they  shonld  do,  and  a  representative  of  cadi  par- 
ty accompanying  them. 


Appeal  from  court  of  common  pleas,  Alle- 
gheny county.  ' 

Proceedings  1^  Obrlatq^har  Zng,  aa  ptolntliT, 
against  the  dty  of  Pittsburg  as  defoidant  on 
appeal  by  plaintiff  tnm  the  report  of  viewers 
appotaited  to  assess  damages  and  ben^ta  for 
grading  a  part  of  Boop  street  Judgment  for 
defendant.  Plaintiff  appeals.  Afflrmed. 

The  court  below,  in  sending  the  Jury  to  view 
tbe  premises,  aald  to  them:  "Qentlemen,  the 
law  requires  that  you  shonld  s^  the  prop- 
erty If  a  party  requests  It,  and  It  Is  very  prop- 
er in  almost  every  case.  There  are  very  few 
cases  where  the  Jury  ought  not  to  see  pn^ 
erty  of  this  sort  Tou  simply  go  out,  however, 
for  the  purpose  of  better  enabling  you  to  un- 
derstand  the  testimony  glv^  here,  and  to 
weigh  the  opinion  as  to  values,  and  to  welg^ 
the  value  of  the  opinion  as  to  what  la  necea- 
aary  In  order  to  put  this  property  in  proper 
sh^)e.  Ton  will  simply  go  out  there  and  get 
Information  enough  upon  the  ground  to  ac- 
complish this  purpose,  not  uadertaJclng  to  try 
the  case  there.  The  testimony  will  be  ddlv- 
ered  after  you  come  In.  Tou  will  hear  the 
teatlmony,  and  get  a  fair  understanding  of  the 
property  as  It  was  at  the  time  the  improve> 
ment  was  made,  and  what  the  nature  of  the 
Iminovement  was,  and  by  seeing  the  property 
you  wQI  then  be  able  to  understand  the  tea- 
tlmony  delivered  here  to-morrow.'* 

U.  A.  Woodward,  fi>r  appellant  Clareoca 
Burietgh  and  T.  D.  Camahan,  for  appellee. 

PER  CURIAM.  It  was  not  error  to  send 
the  Juiy  out  to  view  the  premises.  They 
could  understand  the  testimony  far  better, 
and  could  determine  the  merits  of  the  varying 
opinions  of  witnesses  as  to  the  value  of  the 
property  before  and  after  tbe  injury  with 
much  more  Intelligence  and  satisfaction,  by 
seeing  the  property  for  themselves.  They 
were  ^perly  cautioned  1^  the  court  aa  to 
what  they  should  do,  and  a  representative  of 
each  party  attended  them.  We  thlnlE,  In  view 
of  tbe  peculiar  circumstances  of  the  case.  It 
was  a  very  pr<^r  direction  liy  tbe  court  to 
send  them  out  to  view  tbe  premises.  Tbe 
only  question  of  a  practical  character  before 
the  Jury  was  the  difference  between  tbe  value 
of  the  property  before  and  after  tbe  change 
of  grade.  It  was  a  question  which  was  large- 
ly a  matter  of  opinion  among  persons  quali- 
fied to  Judge  upon  such  a  subject,  and  a  con- 
siderable number  of  them  were  examined  on 
each  side.  There  was  a  very  great  conflict 
of  opinion  on  this  subject  among  the  wit- 
nesses, and  of  course  the  whole  matter  bad 
to  be  determined  by  the  Jury.  We  think  they 
were  properly  Instructed  by  the  court  below, 
and  we  do  not  think  the  charge  was  mislead- 
ing or  unfair  or  Inadequate.  Tbe  action  of 
the  court  upon  the  offers  of  testimony  was 
without  error.  The  assignments  ctf  error  an 
an  dismissed.  Judgment  affirmed. 
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HOTSRADT  at  aL  T.  TIONESTA  OA8  CO. 

(Siqiremc  Oonrt  «t  Pnuuylnuib.    Jul  % 

1900.) 

FtHtKON  WILLS— CONYETANCB  BT  SUOCBSSCA 
TO  EXDCUTOR  AND  TRUSTBB. 
A  will  being  probated  in  New  York  and 
proTed  and  recorded  Id  Pennsylvania,  whereby, 
oDder  Act  1705  (1  Smith's  Laws,  p.  33;  1  Pep- 
per &,  L.  Dig.  p.  1501.  i  155),  and  Act  Marcli 
15,  1832  (P.  L.  135)  81  12.  17  (Pnrd.  Dig.  p. 
572,  pi.  7;  Id.  p.  674,  pi.  15),  It  has  the  aame 
force  and  consegpence  in  PeniiiylTaiila  aa  a  do- 
meatic  will  regiuarlr  proved  and  recorded,  one 
appointed  by  the  New  York  court  aa  anccessor 
to  the  office  of  executor  and  tmatce  of  tije  will. 
It  being  raCKDt,  cao  make  a  convince  of  P«ui- 
■ylToiuk  ianda  under  direction  of  the  will  for 
■ale  and  conTeyance  of  testatpr*!  landi. 

Appeal  from  court  of  common  pleaj^  Forest 

county. 

E;jectiDent  by  Caroline  h.  Hoysradt  and 
others  against  the  Tioneeta  Gas  Company. 
Judgment  tor  defendant  FlalntUEs  sppeaL 
Affirmed. 

D.  I.  Ball  (John  Oadman  and  Samnel  B. 
Goffln,  of  coimsel),  for  appellants.  T.  F. 
Rltchey  and  Joiks  ft  Corbet,  for  appellee, 

GBBEN,  J.  The  only  Important  question  at 
Issue  In  this  caie  Is  as  to  the  effect  of  the  pro- 
bate of  the  will  of  a  nonrerident  owner  of  real 
estate  situate  wlthhi  this  commonwealth.  The 
testator.  Aimer  Hammond,  resided  and  died  in 
tiie  county  ot  Hudson,  in  the  state  of  New 
York.  He  died  In  the  year  1840,  leavlnc  real 
and  perscnial  estate  In  New  York,  and  also 
seised  of  real  estate  altnate  In  Forest  county, 
In  this  stats.  The  premises  InTolTed  In  tta. 
present  contention  are  a  part  of  the  real  estate 
In  FennsylTanla.  ^nie  will  was.  duly  proved 
In  the  state  of  New  York,  and  letters  testa- 
mentaiy  Issued  thereon,  and  the  settlement 
of  the  estate  of  the  testator  was  ^oceeded 
with  during  a  number  of  years  imder  the  law 
of  that  state.  A  number  of  changea  woe 
made  by  the  proper  court  In  the  state  of  New 
York  in  ttie  office  of  executor  and  trustee 
under  tbe  will,  in  consequence  of  the  reilgna- 
tlon  or  death  of  the  persons  named  as  such 
In  the  will.  In  March,  1873,  all  the  preceding 
execatora  and  trustees  having  died  or  resign- 
ed, one  Charies  W.  Hacy  was  duly  appointed 
as  their  successor  by  the  proper  court  In  tbe 
state  of  New  York.  In  Norembar,  1879,  an 
exempllflcatlon  of  the  probate  of  the  will  In 
the  state  of  New  York  was  duly  filed  and  re* 
corded  In  th«  office  of  the  register  of  wills  In 
tbe  county  ot  Forest,  bi  tbls  state,  where  the 
land  In  question  lies.  There  Is  no  qneation  as 
to  tbe  regularity  and  lawfulness  of  this  irv- 
bate  of  Qie  will  In  Pennsylvania  innlred  In 
the  present  contention.  It  Is  therefore  assnm- 
ed  that  tbe  establishment  of  the  wUl  In  Penn- 
sylvania, n  as  to  give  It  full  legal  effect  In 
relation  to  lands  of  the  testator  situate  with- 
in the  limits  of  our  territory,  was  coDq>lete 
and  perfect  In  all  respects.  The  record  dls* 
doses  no  controversy  upon  this  matter.  By 
the  terms  of  oar  early  leglslatkm  on  tbls  sub- 


BEPORXBB.  (Pa. 

Jeet  by  the  act  of  1705  a  Smith's  Laws,  p 
83;  1  Pepper  &  Ij.  Dig.  p.  IfiOl.  I  It  wsb 
expressly  provided  that  foreign  wills  thus 
proved  "shall  be  Judged  and  deemed  and  are 
hereby  declared  and  enacted  to  be  matter  of 
record,  and  shall  be  good  evidence  to  prove 
the  gtft  or  devise  thereby  made."  Our  gen- 
eral act  idating  to  registers  and  reglstas* 
courts,  MOroved  Mandi  IS,  18S2  (P.  L.  186), 
contains,  in  its  twelfth  sectloa  (Pord.  Dig.  p. 
67%  id.  7),  mcne  ample  provWon  for  the  pso- 
bate  of  fi»ejgn  wills  by  means  of  authenti- 
cated cofdeo,  "with  ttuB  same  effect  •  •  « 
as  upon  the  originals,"  and  the  seventeentii 
sectkm  Od.  pi  574,  pL  16)  provides  that  *^ 
original  wUls  after  probate  and  the  copies 
of  all  original  wins  ivodnoed  under  the  pro- 
vlslbns  of  this  act  shall  be  recorded  and  filed 
by  the  register  of  the  reqiectlve  county, 
*  *  *  and  tbe  copies  of  all  and  such  of 
the  probates  thereof  •  •  •  shall  be  ad- 
Judged  and  are  hereby  enacted  to  be  matter 
of  record,  and  good  evidence  to  prove  the  gift 
or  devise  thereby  made."  The  effect  of  this 
legislation  Is  to  ^ve  to  foreign  wills  thus 
proved  and  reccwded  wlthhi  our  state  the  asms 
legal  force  and  consequence  as  If  they  were 
domestic  wUls  regularly  proved  and  recorded. 
That  being  so,  flie  power  and  authority  oC 
the  executor  or  tautee  named  In  the  wm  to 
make  conveyances  of  real  estate  situate  with- 
in our  territory  in  sccordsnce  with  the  dtec- 
tlotts  and  provisions  of  the  win  are  precisely 
the  same  as  ttiey  would  have  been  had  tbe 
teatatw  been  a  cltlsen  and  reiddent  of  our 
state  at  the  time  <tf  his  death.  It  follows. 
thereCnv,  tbst  if  Cbaries  W.  Mw?  had  bera 
the  executor  and  trustee  named  In  the  wUI 
at  the  time  of  his  conveyance  to  A.  B.  Alls- 
house^  In  October*  188&»  of  all  the  on,  gsS|  and 
other  mineral  (excqjitlng  cool)  aa  the  premises 
now  In  ooatroverqr,  that  convetyance  would 
have  been  a  pnfecUy  lawful  and  valid  exer- 
cise of  his  authority  under  the  will,  and  would 
have  passed  tlw  wbole  title  of  the  testator 
timretoto  the  purchaser.  But  It  Is  now  object- 
ed b7  the  preset  pUUntUCs  that  the  convey- 
ance to  Allshouse  wss  Invalid,  because  Macy 
was  not  the  trustee  named  In  the  wUl.  but 
was  appointed  to  that  position  by  the  supreme 
court  of  New  York  tor  the  county  of  Hudson. 
The  only  objection  to  the  validity  of  tbe  oon- 
v^ance  Is  fliat  tbe  ooort  naking  the  appoint- 
ment had  no  power  to  make  a  decree  for  the 
conveyance  of  land  of  tbe  testator  situate 
within  tbe  territorial  limits  of  Pennsylvania. 
The  snsww  to  tbls  contention  is  that  the  New 
York  court  did  not  make,  and  did  not  assume 
to  make,  any  such  decree,  or  any  decree  hav- 
ing such  an  effect,  or  any  decree  In  relation 
to  file  conveyance  of  land  In  Pennsylvania. 
The  only  act  of  that  court  In  the  premises 
was  tbe  ai;q>oIntment  of  Maigr  as  successor  to 
tbe  office  of  executor  and  trustee  of  the  will 
of  the  testator,  because  the  office  had  become 
vacant  tgr  the  death  or  resignation  of  all  tbs 
jffecedlng  Incumbents  of  the  office.  It  cer- 
tainly cannot  be  and  la  not  disputed  that  the 


Digitized  by  Google 


J.  a  MoNEIL  00.  T.  FHILLZF& 


68 


^mln^iueat  wu  made  by  Uie  oiilr  court  Jiav^ 
Ins  Jnrlsdfcdon  to  mate  It,  anit  to  tat  u  tbat 
sabject  to  concerned,  the  contention  la  not 
tpnnded  'i^on  ai^  oldectlon  to  tbe  antborlty 
at  that  court  to  appoint  tba  BDcOesMnr  to  the 
trust;  but  that  inch  an  q^wtaitmeDt  must  be 
regarded  u  a  constitiiait  part  (tf  a  decree  for 
tbe  conreyance  of  the  land  In  qneatioo.  We 
cannot  possibly  accede  to  tbe  eonectoeu  of 
this  contention.  If  followed  to  Its  logical  con- 
eeqnoicea,  It  would  remit  that  tbe  will  of 
tbe  testator  directing  tbe  sale  and  conreyance 
of  bis  laiuls  conld  never  be  executed  aa  to 
lands  lying  In  PanmylTanta,  because  It  la  p^ 
ffectly  dear  tbat  no  eonrt  In  PennaylTanla 
wenld  bare  tbe  power  to  q^olnt  the  succes- 
sor to  tbe  trust,  and,  tt  the  appidntnient  by 
the  New  XoA  court  was  InTalld  as  to-the 
lands  In  PennaylTanla,  Uioae  lands  eonld  not 
be  sold  or  conTe^ed  at  all  imda  the  anthortty 
of  tbe  wQL  The  vice  of  the  argument  Sot  the 
aiK>ellant  oonslata  In  regarding  the  action,  of 
the  New  York  court  as  a  decree  for  the  sale 
of  the  land,  when  In  pi^  of  fact  It  Is  not  a 
decree  of  that  charactn  in  any  respect  what- 
ever. The  sale  waa  not  made  under  any  de- 
cree of  any  court  It  was  made  onder  the 
authority  conferred  by  the  will,  which  waa 
ample  for  the  purpose.  As  a  matter  of  course 
Out  autbnity  was  proper  to  be  exercised  only 
by  the  persons  named  In  tbe  wHI,  or  their 
snccessora  in  the  trast,  and  tbe  actual  succes- 
sor In  tbe  trust,  whoever  he  might  be,  was 
the  only  le^lly  antiiorized  person  who  could 
execute  the  power.  Tbe  antbwltles  cited  for 
the  appellant  have  no  analogy  and  pertlneiicy 
to  fbe  question  before  us.  This  Is  especially 
so  with  the  case  of  .WlUIams  v.  Biaua.  6  Watts, 
278.  That  was  a  voiuntary  assignment  for 
tbe  benefit  of  credlton  made  In  the  state  of 
Maiyland  by  a  lesidffiit  itf  tbat  states  and,  of 
course,  under  the  laws  of  tbat  state.  There 
WBs  no  compliance  with  the  reqnirementa  of 
our  laws  In  anCh  conveyances.  No  act  waa 
ever  duie  In  ear  state  to  make  It  a  valid  coit- 
veyanoe  under  our  laws,  and,  of  course,  we 
ironld  not  undertake  to  Incorporate  the  law 
ot  Maryland  In  relation  to  aaaignments  for  tbe 
benefit  <hC  creditors  into  our  system  of  law  In 
Oiat  class  of  otmveyances  merely  to  meet  tbe 
exigencies  of  one  partlcidar  case.  But  In  tbe 
present  case  oar  own  statute  law  was  strictly 
complied  with  to  make  tbe  wHI  of  tbe  testa- 
tor a  Pennsylvania  Instrument,  to  operate  aa 
a  mtmlm«it  of  title  to  tbe  estate  and  pn^ 
erty  of  the  testator  within  our  Jorlsdlctloa. 
Nothing  of  fbe  kind  occurred  to  any  of  tbe 
esses  dted  for  tbe  i^ipdlant,  and  they  are  all, 
tboefore.  mtlrely  lacking  In  this  most  funda- 
mental and  vital  particular.  We  know  of  no 
reason  why  the  conveyance  by  Macy,  as  trus- 
tee under  tiie  wUl  of  tbe  decedent,  Ham- 
mond, to  AUsboDs^  was  not  entirely  effica- 
dons  to  convey  tbe  whole  of  Hammond'a  title 
Just  as  certainly  and  as  sorely  as  If  It  bad 
beat  made  by  the  trustee  named  In  the  wIIL 
Entertalnbix  these  views,  It  Is  unnecesssxy  to 
tonaldn-  the  otha  matters  discussed  in  tbe 


piqwr  books.  Tbej  do  not  control  the  dectelon 
(d  tbe  case,  whereas  the  question  we  have 
considered  does  control  it  entirely.  Tbe  as- 
slgnments  oC  error  are  dismissed.  JndgnuBt 
affirmed. 

(IM  Pa.  8t  187) 
J.  a  McNBIL  CO.  T.  PHILLIPS  st  aL 

(Sapreme  Gonrt  of  Pennaylvanla.   Dee.  80, 

1899.) 

CONTRACT— BRBGTION  OF  BOIIiSR. 
Under  plaintiffs'  contract:  "We  will  erect 
this  boiler  complete  in  your  mills,  *  *  *  at- 
tach all  flttuigs,  and  leave  same  in  workins  oidw, 
ready  for  pipe  connections.  Hub  boiler  u  guar- 
antied to  develop  its  rated  H.  P.  with  a  coal  con- 
flumptioii  1  pound  Pa.  coal  of  good  quality  per 
each  10  pounda  of  water  evaporated.  *  *  * 
When  asing  the  waste  heat  from  your  heating 
furnace  the  boiler  will  develop  not  less  than  ita 
rated  H.  P.  when  the  furnace  is  hi  good  condi- 
tion,"—-plaintiffs  have  nothiDg  to  do  with  the 
heating  furnace,  bat  defendants  are  responsible 
for  the  proper  construction  thereof,  connections 
between  tt  and  the  boiler,  and  dampers  In  the 
connections. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny cotinty. 

Action  by  the  J.  O.  McNeil  Company 
against  Alexander  Nlmick  and  another,  part- 
ners under  tbe  firm  name  of  Phillips,  Nlmick 
&  Co.  Judgment  for  plaintiff,  Defendanto 
appeal.  Affirmed. 

A.  H.  Neepra,  for  appellants.  Jennings  ft 

Wesson,  for  appellee. 

DEAN,  J.  The  plaintiff  Is  a  manufactnr^ 
ing  corporation  of  Ohio,  operating  a  steam- 
boiler  plant  at  Akron.  Defendants  are  iron 
manufacturers  operating  mills  In  Pittsburg. 
On  January  27, 1897,  plaintiff  contracted,  for 
tbe  consideration  ot  |l,87fi,  to  Install  In  de- 
fendante*  mill  one  ISO  horse  power  Oook 
water-tube  boiler.  Accompanying  tbe  spec- 
ifications and  price  was  this  written  gnar- 
anty:  "We  win  erect  this  boiler  complete  in 
your  mills,  8.  8.  Pittsbuiv,  Pa.,  attach  all 
fittings,  and  leave  same  In  working  order, 
ready  for  pipe  connecttons.  This  boiler  Is 
guarantied  to  develop  Ito  rated  H.  P.  with  a 
coal  consumption  one  (1)  pound  Fa.  coal  of 
good  quality  per  each  ten  pounds  of  wa- 
ter evaporated.  One  H.  P.  Is  equal  to  30  lbs. 
of  water  p«  hour.  When  using  the  waste 
heat  from  your  beating  furnace  tbe  bolI« 
vrlll  develop  not  less  than  Ito  rated  H.  P. 
when  the  furnace  Is  In  good  wwklng  condi- 
tion.** Tbe  boiler  was  set  up  and  tested,  the 
makers  declaring  that  It  more  than  equaled 
the  capacity  stipulated.  The  defendanto  de- 
nied tbat  it  bad  either  come  up  to  the  terms 
of  tbe  written  contract;  or  to  certoto  oral 
stipulations  which  Induced  tbe  making  of  tbe 
contract,  and  averred  tbat  It  bad  wholly  fail- 
ed to  fulfill  the  obligations  at  either.  Tbej 
refused  to  pay  for  the  boUer,  and  requested 
plaintiff  to  remove  it  Tbls  It  refused  to  do, 
and  brought  this  actitm  In  aninmpslt  for  tbe 
price.  Tbe  ease  came  on  for  trial  before 
Stowe^  P.  J.  There  was  contradictory  te»- 
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timxmj  as  to  tiiere  being  uaj  oral  contract 
anpplementaiy  to  the  written  one;  also,  con- 
tradictory teadmoziT  as  to  the  capacity  of  the 
boUer,  and  whether  It  came  up  to  the  spec- 
tOed  test.  The  conit  sabmltted  the  testlmo> 
ny  to  the  Jury  to  find  the  facts.  There  was 
a  verdict  for  plaintiff,  and  we  hare  this  ap- 
peal.  In  which  Ave  errors  are  assigned.  The 
first  alleges  errm  in  the  court's  answer  to 
plalntlfrs  first  written  point  This  point,  in 
substance,  requested  the  court  to  cha^  the 
Jury  that.  If  plaintiff  had  performed  to  the 
letter  all  the  stipulations  of  the  written  con- 
tract, It  was  entitled  to  a  Terdlct  The  point 
was  affirmed,  with  the  qualification  that,  if 
the  written  contract  did  not  express  the 
wbole  contract  between  the  parties,  then 
plaintiff  was  bound  to  show  that  the  boU^, 
when  operated,  bad  come  up  to  the  whole 
contract,  oral  and  written.  It  will  be  noticed 
from  the  written  contract  that  two  sources 
of  heat  for  making  steam  were  in  contem- 
plation of  both  parties, — one  by  the  combus- 
tion of  coal  in  the  fire  box  of  the  boiler;  and 
the  other,  the  waste  beat  from  the  iron  heat- 
ing furnace.  For  the  coal  burned  In  the  fire 
box,  1  pound  to  each  10  pounds  of  water.  It 
was  guarantied,  would  produce  the  steam 
requisite  for  USD  horse  power.  Nothing  Is 
said  as  to  the  degree  of  beat  from  the  waste 
heat  of  the  furnace  that  will  be  necessary  to 
raise  the  stipulated  power  from  tiiat  source. 
The  contract  merely  says  that,  when  using 
the  waste  beat  from  the  heating  furnace,  the 
boiler  will  develop  not  less  than  the  rated 
power  when  the  furnace  Is  In  good  working 
condition.  While  from  the  contract  there  Is 
a  plain  implication  that  the  waste  heat  at 
times  Is  to  be  used,  there  Is  nothing  pointing 
to  a  dnty  on  part  of  plaintiff  to  construct  the 
arrangements  necessary  to  Its  application. 
Tbe  furnaces  necessarily  being  under  control 
of  defendants  in  an  operation  for  other  pur- 
poses than  raising  steam,  and  working  inde- 
pendent of  the  boiler,  the  reasonable  infer- 
ence would  be  that  plaintiff  was  not  respon- 
sible for  the  quantity  supplied,  or  the  proper 
method  of  supplying  it  The  fire  box  of  the 
boiler  was  under  it.  The  furnace  from 
which  the  waste  heat  was  to  be  obtained 
was  about  25  feet  from  the  boiler,  and  was 
connected  with  It  by  a  neck  which,  by  rea- 
son of  the  location  of  the  boiler,  had  In  It  a 
right  angle.  In  this  arrangement  It  is  obvi- 
ous that,  If  the  necessary  degree  of  heat  to 
make  continuous  steam  power  was  to  be  kept 
up,  some  provision  should  be  made  to  exclude 
the  cold  air*  which,  when  the  beat  was  very 
low,  or  the  fires  had  gooe  out  in  the  furnace, 
would  rush  from  the  furnace  through  the 
neck  to  the  boiler.  From  the  evidence,  the 
difficulty  could  have  been  obviated  by  prop- 
ery  placing  adjustable  dampers  In  tbe  neck, 
to  be  closed  and  opened  as  the  exigency  re- 
quired. The  plaintiff  claimed  that  the  con- 
tract did  not  require  of  them  the  perfecting 
of  this  waste  heat  arrangement,  so  as  to 
raise  the  power  to  the  contract  degree;  that 


Its  contract  was  petfomied  whoi  the  di- 
rect firing  from  coal  met  the  contract  test; 
that  the  re^nslblllty  for  heat  from  the  tar- 
nace,  when  required,  rested  on  defendants. 
The  defttidanta  offered  eridencb  teadlns  to 
show  that  at  the  time  the  written  contract 
was  offered  t<a  slsnatnre^  Mr.  Bailey,  <Hie  <tf 
the  partners  who  ctnidncted  the  negotiations, 
said  to  phOntUTs  agent,  Hr.  Kerr,  that  he 
did  not  understand  bollding  hollers,  bnt  it 
this  contract  furnished  the  same  amount  of 
steam  as  they  were  getting  from  three  small- 
er boilers,  and  sofflclent  to  nm  all  their  mar 
chinery  as  theretofore,  and  If  heat  from 
direct  firing  and  waste  heat  from  the  fiir> 
naces  could  be  used  Interdiangeably  for  rais- 
ing stesm,  then  he  would  sign  the  cmitract, 
otherwise  not;  that  Kerr  replied  that  Is  just 
what  It  wonld  do^  and  Bailey  then  signed. 
WhethOT  this  evidence,  under  the  drcnm- 
stanoes,  was  anfficlwt  to  ailarge  or  add  to 
tbe  written  contract.  It  is  not  necessary  to 
discuss,  for  the  jury  found  against  defend- 
ants. Therefore  the  ruling  of  the  court  ad- 
mitting the  evidence  did  plaintiff  no  harm. 
And  further  in  the  answer  complained  of, 
as  well  as  In  the  general  charge,  tbe  court 
Instructed  the  jury  that,  if  they  believed 
there  was  such  altCTation  or  addition  by  pa- 
rol to  the  contract  as  alleged,  they  should 
give  full  effect  to  it;  that  Is,  If  there  was 
such  parol  addition,  before  they  could  find 
for  plaintiff  they  must  find  It  had  also  come 
up  to  the  altered  contract  Taking  what 
was  said  in  the  general  charge  in  connection 
with  the  answers  to  points,  the  court  fairly 
left  it  to  tbe  jury  to  decide  from  the  con- 
flicting evidence  Just  what  was  the  whole 
contract,— whether  a  written  mte  exduslv^y, 
or  partly  written  and  partly  verbal;  if  part- 
ly the  latter,  then  jnst  what  were  Its  terms, 
— «t  the  same  time  Instructing  them  the 
burden  was  on  plaintiff  to  show  It  had  com- 
plied with  both.  And  these  ue  precisely  the 
Instructions  asked  by  defendants  In  their 
first  second,  and  sixth  vrrltten  points,  which 
were  affirmed  by  the  court  with  no  material 
qualification.  The  first  assignment  of  error 
is  overruled. 

The  second  assignment  Is  to  the  affirmation 
of  plaintiff's  fifth  point  which  asked  the 
court  to  say  to  the  jury  that  defendants  were 
responsible  for  the  proper  construction  of 
their  beating  furnaces,  connections,  and 
dampers.  We  think  tbe  answer  was  correct 
The  plaintiff  had  nothing  to  do  with  the 
heating  furnace.  The  written  contract  gives 
it  no  authority  to  change  or  remodel  any 
part  of  it  The  contract  as  first  drawn  stip- 
ulated that  plaintiff  wonld  leave  the  work 
ready  for  pipe  and  flue  connections.  The 
words  "and  flue"  are  erased  or  scored,  show- 
ing that  It  was  left  without  right  to  break 
the  ovens,  even  for  the  construction  of  fiuea. 
Then  the  last  line  of  the  writing  first  reads, 
"The  boiler  will  develop  not  less  than  its 
rated  horse  power  when  the  furnace  Is  In 
good  working  condition;"  striking  out  w 
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nuiiig  witb  tbe  pen  the  words  "and  brick 
wwk.**  tlliere  seems  to  have  been  a  mani- 
fest Intention  to  exclude  plaintiff  from  any 
meddling  witb  tbe  furnace.  Nor  does  the 
aOesed  parol  contract  emj)race,  as  part  of 
plaintiff's  duty,  tbe  proper  construction  of 
the  furnace  or  connections  or  dampers.  We 
think  the  Instruction  prayed  for  was  In  ac- 
cord witb  the  undisputed  testimony. 

The  third  assignment  complains  of  the  re- 
fusal by  the  court  of  defendants*  tbird  i>olnt 
This  was  a  request  to  decide  a  question  of 
fact  by  drawing  a  doubtful  Inference.  It 
was  properly  refused,  and  the  question  left 
to  the  Jury. 

Tlie  fourth  and  fifth  assignments  embrace 
substantially  .the  same  complaints  as  those 
In  first  and  second,  and  for  the  same  reasons 
are  orermled.  Appellants*  complaints  are 
really  to  findings  of  fact  by  tbe  jnry  on  snffl- 
dent  eridente.  Over  that  error,  If  one  there 
was,  we  hare  no  power.  On  all  tbe  doubtful 
law  In  the  case  the  court  .below  decided  In 
tKfw  of  appellants.  Tbe  Judgment  la  af* 


(IM  Fa.  St.  O) 

BUSOOON  T.  JOHNSTON. 

(Supreme  Coort  of  PraosylTaida.    Dec.  80, 
1899.) 

OONTRACT— PBNALTT— PHYSICIAN'B  SBRTIOBB 
-COHPBNSATION. 

Defendant,  a  .physician,  applied  to  plaiotiff,  a 
qpedaliat,  to  treat  him;  was  informed  that  In 
esae  of  a  cnre  the  diarge  would  be  a  certificate 
from  defendsnt  of  plaintiff's  skill,  or  ^000  in 
csafa;  and,  on  his  objecting  to  giTlng  a  certifi- 
cate, and  asking  that  the  terms  be  "a  little  easl- 
tt,"  plaintiff  refused  to  yield.  Held,  that  the 
$5,000  was  not  a  penalty  for  refusal  of  the  cer- 
tificate, and  theTMore.  core  being  had,  and  no 
eertlflcate  giren.  snch  amount  coaH  be  lecoTered 
aa  conqienHdon  fbr  die  saTicea. 

Appeal  from  court  of  common -plraa,  Alle- 
gheny county. 

Actlim  by  J.  A.  Bargooa  against  8.  U  John- 
atnn.  Judgment  for  defendant  PhUntlfl 
V>peala.  Berersed. 

Totuv  &  Trent,  for  appellant  Stone  & 
Potter  and  H.  L.  Caatle^  for  appeUea. 

BBOWN,  J.  It  seems  to  ns  to  be  immate- 
rial whether  the  affection  on  appellee's  noee 
was  lupus  or  lupus  cancer,  aa  termed  by  the 
appellant  It  Is  anffldent  to  know  that  Dr. 
Johnston,  a  physician  who  had  be^  suffer- 
ing from  a  sore  on  his  face,  called  upon  Dr. 
Burgoon,  of  whom  he  said  be  had  beard  aa  a 
specialist  tn  seTeral  diseases,  for  tbe  pnrpoae 
of  being  treated;  and  the  only  question  be- 
fore oa  ta  whether.  It  Bnrgoon's  rerslon  ot 
the  contract  or  agreement  between  them  be 
true,  be  Is  entitled  to  recover  the  sum  sued 
for.  When  Burgoon,  professing  to  be  a  spe- 
cialist met  Dr.  Johnston,  who  had  sought 
bfs  help,  both  agree  that  the  latter  Insisted 
apcm  knowing  what  the  charge  would  be  for 
tbe  treatment  apd  Burgoon  testified  that  he 
said  be  would  reqnli^  In  the  event  of  a  cure, 
4DA^ 


either  a  certificate  from  Jotanstm  of  Us  ikffl 
and  proficiency  as  a  speclallat  In  the  treat* 
ment  of  the  trouble  fnHB  which  Us  patient 
bad  suffered,  or  15,000  In  caab.  Assomlng 
this  to  be  true,  did  the  coort  below  im>perly 
Instruct  the  Jury  that  In  its  Jodgment.  the 
contract  would  make  the  9S.000  a  penalQr, 
which  could  not  be  recoTeredY  If  this  mm 
Is  to  be  considered  as  a  penalty,  the  Inatmc- 
tlon  was  correct  Cpon  no  qnestlon  baTe 
courts  doubted  and  differed  more  than  in  de- 
termining whether  the  terms  of  a  ctmtract 
make  a  stipulated  sum  a  penalty  or  liquidat- 
ed damages.  No  d^nlte  rule  to  determine 
tbe  qnestlOD  baa  been  eatabUabed,  each  case 
being  determined  more  In  direct  reference  to 
Its  own  facta  than  to  any  general  mle. 
Btreeper  t.  Wllllama,  4B  Ba.  8t  4X1.  Our 
Brother  Mitchell.  In  Keck  t.  Bleber,  148  Pa.  > 
St  64S.  24  Aa  170,  referring  to  the  difficni- 
ties  in  the  formulation  of  a  general  rule,  and 
especially  In  Its  application,  calls  attention 
to  tbe  prominence  which  must  be  glTen  to 
tbe  Inteatlon  of  the  parties  as  the  control- 
ling element  He  cites  approvingly  March 
T.  AUabough,  103  Pa.  St  33&,  In  which  tbe 
late  Justice  Clark  laid  the  same  stress  upon 
Intention.  In  Clements  t.  Railroad  Co.,  182 
Pa.  St  446,  19  Atl.  274,  270,  It  waa  held  that 
the  Intention  of  tbe  parties  has  much  to  do 
with  It  and  tn  Keck  v.  Bleber,  just  cited, 
that  the  intent  Is  "the  principal  object  of  as- 
certainment" It  48  unnecessary  to  review 
the  authorities,  our  concern  being  simply  to 
properly  determine  what  the  sum  of  $5,000 
was  in  the  case  before  us;  and  we  can 
do  so  by  considering  "its  own  facts,"— some 
admitted,  and  others  testified  to  by  Burgoon. 
Johnston  was  a  physician,  and,  apparently, 
not  having  been  able  to  heal  himself,  sought 
Burgoon,  thriftily  inquiring  what  tbe  latter's 
charge  would  be.  Burgoon  testifies  that  It 
would  be  the  certificate  or  $5,000  In  cash  In 
the  event  of  cure,  and  at  the  same  time  John- 
ston demurred  to  giving  this  certificate,  ask- 
ing that  the  terms  be  made  "a  little  easier." 
By  this  he  must  have  meant  the  cash  terma 
Appellant  not  yielding,  Johnston  said,  "I 
guess  you  may  tackle  It"  The  sore  was 
then  treated,  and  a  cure  effected. 

Considering  the  subject-matter  and  sur- 
roundings of  the  case  before  us,  as  we  must 
in  determining  the  single  qnestlon  raised, 
and  bearing  constantly  in  mind  that  the  In- 
tent of  tbe  parties  Is  the  principal  object  of 
ascertainment  we  are  not  perplexed  as  to 
what  we  ought  to  do  with  this  appeal.  It 
has  come  before  us  because  the  learned  trial 
Judge  held,  and  It  is  contended  by  tbe  appel- 
lee, that  tbe  $6,000  which  Burgoon  testifies 
was  to  be  paid  if  the  certificate  was  not  giv- 
en was  a  penalty,  and  therefore  not  recover- 
able. In  so  holding  the  court  below  must 
have  lost  sight  of  the  controlling  facts  In  the 
case.  Johnston  was  himself  a  physician, 
seeking  cure  for  his  ailment  at  the  hands  of 
another.  He  was  not  the  ordinary  patient 
calling  upon  m  speclallat  bat  a  member  him- 
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self  of  tbe  medical  profesglon,  knowliig,  ac- 
cording to  hlB  own  testimony,  what  bis  trou- 
ble was,  and  preBumed  to  know  wbat  would 
be  a  proper  charge  for  the  services  to  be  ren- 
dered,—what  be  himself  might  aak;  and,  no 
matter  what  our  Judgment  might  be  under 
different  conditions,  we  cannot  approve  the 
view  of  the  court  below  that  tbe  f 5.000  was 
a  penalty.  If  Burgoon  Is  to  be  believed,  It 
was  an  altematire  mode  of  payment  agreed 
upon  by  the  parties,  Capable  of  intelligently 
entering  into  a  contract;  and  the  first  as- 
signment of  error  Is  sustained.  The  second 
need  not  be  considered.  Our  Judgment  la 
that  the  case  ought  to  be  remitted  for  an- 
other trial,  that  the  court  may  Instruct  the 
jury  that,  if  Burgeon's  testimony  Is  to  be  be- 
lieved, Johnston  must  pay  the  snm  agreed 
upon  for  tbe  relief  sought  and  found.  Judg- 
ment reversed,  and  venire  de  novo  awarded. 


OH  Pft.  St.  no 

LTFTLB  SAWMILL  TAL.  TDRNPIKB  OB 
FLANE-BOAD  GO.  v.  FBDEBAL 
ST.  &  P.  y.  PASS.  BT.  00. 

(Supreme  Coort  of  Pennsylvania.   Dee.  80, 
1899.) 

STRBBT  RAILROADS— CONTRACT— PRESTTUP- 
TION— ULTRA  VIRUS. 

1.  A  street-railway  corporation  has  power  to 
eootract  with  a  turnpike  company  for  compen- 
sation to  be  paid  the  company  for  the  use  of  its 
tampike  oo  wbldi  to  place  tbe  tracks. 

2.  A  contract,  ^gned  by  the  president,  with 
tbe  corporate  name  attached  apparently  in  the 
handwriting  of  the  secretaty,  and  the  oommw 
seal  sfBxed.  is  presumptively  aotiiorlaed. 

Appeal  from  court  of  common  pteas,  AUe- 
gbeny  county. 

Action  by  tbe  Little  Sawmill  YaHey  Turn- 
pike or  Plank-Road  Company  against  the  Fed- 
eral Street  &  Pleasant  Valley  Passenger  Bail- 
way  Company.  Judgment  for  plaintiff,  and 
defendant  app«als.  Affirmed. 

Stone  &  Potter,  tor  an^lauL  W.  B.  Bodf- 
en,  for  appdlee. 

BROWN.  J.  The  Federal  Street  ft  Pleas- 
ant Valley  Passenger  Railway  Company,  ap- 
pellant. Incorporated  under  tbe  act  of  Feb- 
ruary 20.  1868,  was  occupying,  at  the  time 
of  the  execution  of  the  contract  sued  upon,  a 
portion  ot  the  appellee's  roadbed  with  Its 
tracks,  upon  which  cars  were  run  by  horse 
power.  The  agreement  under  which  It  had 
Its  tracks  upon  the  turnpike  or  plank  road 
seems  to  have  been  a  verbal  one,  tbe  terms 
of  the  same  being  immaterial  In  considering 
tbe  questions  raised  on  this  appeal.  In  1839 
the  appellant  decided  to  change  Its  motive 
power  to  electricity,  and  In  making  this 
change  others  became  necessary.  New  and 
additional  tracks  were  required,  as  well  as 
overhead  construction  for  the  operatl<HL  at  the 
road  by  tbe  new  power.  These  changes  im- 
posed new  and  additional  burdens  upon  the 
aiq^ellee,  entitling  It  to  compensation,  and 
there  can  be  no  question  that  the  appellant 


had  corporate  power,  Implfed  If  not  express, 
to  provide  agreement  what  should  be  paid 
to  tbe  turnpike  or  plank-road  company,  In- 
stead of  having  the  same  adjusted  by  ad- 
verse and  expensive  proceedings  at  law.  An 
agreemmt  in  lis  'name  was  executed  by  D. 
F.  Henry,  Its  presldrait,  providing,  among  oth- 
er things,  for  the  change  to  electricity  as  a 
motive  power,  and  In  consideration  of  the 
change  so  allowed  guarantying  to  the  Little 
Sawmill  Valley  TumpUce  or  Plank-Road  Com- 
pany payment  by  the  appellant  each  year  aft- 
er 1889  of  any  deficiency  in  the  gross  re- 
ceipts based  upon  those  received  in  that  year. 
The  tolls  dfaninished  tot  the  years  1898  to 
1896,  hicluslve,  96,428.68,  and  this  suit  was 
brought  for  the  recovery  of  that  sum.  On  the 
trlsl  the  plaintiff  insisted  that  this  deficiency 
in  tolls  was  the  measure  of  recovery  fixed  by 
tbe  contract,  but  the  court,  fairly  and  liber- 
ally construing  It,  at  least  so  for  as  the  de- 
fendant was  concerned,  did  not  sustain  this 
view.  The  Jury  were  tastructed  that  the 
amotmt  recoveralfle  was  what  they  might  flpd 
wks  tbe  loss  hi  tolls  due  to  tbe  substitutitm 
of  electricity  for  borse  and  mule  power  In 
moving  the  cars.  They  ^ere  told  to  ascertain 
to  the  best  of  their  ability,  under  the  evl- 
dence,  what  amount,  If  any,  of  tolls  bad  been 
lost  by  the  defendant's  use  of  electricity  on 
Its  cars,  and  that,  if  no  loss  had  occurred  by 
the  use  of  It,  the  plaintiff  could  not  recover. 
Their  attention  was  called  to  what  might  have 
been  other  causes  for  the  dlmbiutiMi  of  the 
receipts,  and  their  verdict,  In  the  light  of  the 
meager  evidence  to  guide  them,  was  in  faw 
of  the  plaintiff  for  less  than  one- third  of  Its 
claim.  We  cannot  disturb  it.  If  the  instruc- 
tions comtdalned  of  were  not  Improper. 

The  first  complaint  Is  that  the  court  erred 
In  not  holding  that  the  contract  was  nitia 
vlrea,  and  tb&t,  therefore,  the  plaintiff  coidd 
not  recover.  Hie  court  properly  refused  so 
to  charge  the  Jury,  and  the  first  assignment 
of  error  Is  therefore  overruled.  It  Is  insist- 
ed, however,  that  the  railroad  company  was 
not  bound  by  tbe  contract,  because  It  was 
made  by  the  presldmt  without  authority  from 
the  corporation  or  Its  board  of  directors.  It 
Is  signed  by  the  president.  The  corporate 
name  attached  was  at^wrently  In  tbe  hand- 
writing of  the  secretary,  and  the  common  seal 
was  affixed.  Neither  officer  was  called  to 
deny  authority  to  act,  and  the  presumpticm 
was  that  It  had  been  given.  Tbe  maxim, 
*^mnla  preesnmuntur  rite  esse  acta,"  applies 
to  acts  done  on  behalf  of  corporations,  and 
it  can  never  be  presumed  that  a  corporate 
agent  is  acting  wrongfully,  or  that  an  act 
which  might  have  been  a  proper  act  to  do  on 
behalf  of  tbe  corporation  was  done  under  cir- 
cumstances rendering  It  Improper.  Tayl. 
Corp.  S  204.  **Where  a  party  deals  with  a 
corporation  In  good  fAltb,  the  transaction  Is 
not  ultra  vires,  and  be  Is  unaware  of  any  de- 
fect of  authority  or  other  Irregularity  on  ttte 
part  of  those  acting  for  the  corporation,  and 
there  to  nothing  to  excite  'aosplcloa  of  aucb 
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defect  or  frTegnIarlty.  tbe  corporation  Is  bound 
b7  the  contract,  although  such  defect  or  Ir- 
regularity In  fact  exists.  If  the  contmct  can 
be  valid  under  any  cIrcumBtancea,  an  Inno- 
cent party  In  SDch  s  case  has  a  right  to  pre- 
Kune  their  existence,  and  the  corporation  is 
estopped  to  deny  them."  Merchants'  Nat. 
Bank  t.  State  Nat  Bank,  10  Wall.  644,  10  Jm 
Bd.  1018.  "When  the  common  seal  of  a  cor- 
poration appears  to  be  affixed  to  an  instm- 
moit,  and  the  signatures  of  the  proper  offi- 
cers are  proved,  tbe  courts  are  to  presume 
that  the  officers  did  not  exceed  their  autbor- 
1^,  and  the  seal  Itself  Is  prima  facie  evidence 
that  It  was  affixed  by  proper  authority." 
Aug.  &  A.  Oorp.  I  224.  Tbe  second  point  sub- 
mitted by  defendant  was  properly  refused, 
Ibe  aecond  and  third  assignments  of  error 
are  overmled,  and  the  Judgment  affirmed. 


UHPa.  8t  2) 

HAMILTON  et  al.  v.  PITTSBURG,  B.  ft  U 
KJ.  R.  00. 

(Snpreme  Ckmrt  of  Pennqrivaida.   Dee.  80, 

1899.) 

EMINENT  DOMAIN— DAHAGBS— INSTRUCTIONS 
—MOTION  TO  8TRIKB  OUT  T^STIUONY. 
LOnie  mere  fact  diat  {s^udice  against  cor- 
porationa  may  have  iDflaenced  tbe  jury  to  return 
a  large  verdict  In  proceedinga  by  tbe  corpora- 
tion to  acgnire  land  by  eminent  domain  is  no 
groand  for  setting  the  verdict  aaide  in  the  au- 
preme  court,  where  the  trial  judge  fairly  tried  by 
proper  rulings  and  Instmctlons  to  eonnteract  the 
prejndice. 

2.  A  motion  to  strike  out  the  antire  testimony 
of  a  witneaa  is  properly  d«iied  where  <mly  part 
ot  tbe  evidence  la  objectionaUe.  Hie  motion 
■bonid  only  embrace  and  distinctly  point  out  the 
(Ajectionable  portion. 

&  Where^  m  condemnation  procfeedings,  the 
eourt,  in  its  diarge  to  the  jury,  annoonces In  gen- 
eral tenna  the  correct  rnle  as  to  the  meaaore  of 
^magea,  the  failure  to  give  a  specific  inatrnction 
OD  a  particular  element  of  damages  is  no  grotmd 
for  rerenal,  in  the  abaenoe  fl<  any  request  for 
ittstniction  on  this  point. 

Appeal  from  court  ot  common  pleaa,  Butler 

conntr. 

Petition  by  James  T.  and  Albert  Hamilton 
tat  the  appointment  of  viewers  to  assess  dam- 
ages  for  land  taken  by  the  Pittsburg,  Qesse- 
mer  A  Iska  Erie  Rallzoad  Cunpany.  From 
ttw  findings  of  ttie  Tiewers,  plalnttfEs  a^ealed 
to  tlie  court  of  oommon  jrieaa.  Then  was  a 
verdict  of  flO,800  In  plalnturir  Cavw,  and 
from  the  Judgment  entoed  thweon  defCTdant 
appeals.  Affirmed. 

Hie  material  assignments  of  error  are  as 
foUowe: 

"Tenth.  The  court  erred  In  charging  the 
jury  as  follows:  TThen  the  first  question  for 
yoo  to  consider  is,  what  was  the  market  value 
of  the  property,  as  a  whole.  Immediately  be- 
fore and  what  was  it  immediately  after  tbe 
taUng,  and  as  affected  by  it?  James  T.  and 
Albert  Hamilton  both  testify  that  Its  market 
value  was  976,000  before  it  was  taken,  In 
Angnat,  1860,  and  that  the  whole  property 
after  this  was  not  worth  more  than  $46,000; 
llisrefnv  tbeir  lnjuriei»  under  the  role  of  taw 


for  the  determination  of  such  damages,  If  they 
are  correct,  are  $30,000^  They  are  tbe  only  - 
witnesses  on  part  of  the  plaintiffs  who  at- 
tempt to  fix  the  value  either  before  or  after. 
A  number  of  other  witnesses  are  called,  wbo- 
state  they  have  no  knowledge  of  the  value 
of  such  a  glass  plant,  and  are  unable  to  give 
an  estimate  in  that  respect,  bat  say  they  have 
knowledge  of  tbe  market  value  of  real  estate 
In  the  vldblty  of  this  property,  and  they  fix 
the  decrease  In  value  at  from  twenty  to  thirty 
per  cent  of  the  market  value.  Too  will  recol- 
lect the  several  witnessefl  and  their  testimony; 
therefore  I  will  not  name  them,  or  repeat  th^r 
statements.  You  were  upon  the  ground,  and 
have  personally  examined  It,  and  the  buildings 
thereon.  You  have  beard  descriptions  of  tbe 
property,  testimony  as  to  tbe  adaptability  of 
the  land  for  the  purposes  for  which  It  Is  used. 
Peculiar  adaptability  to  some  particular  nee 
is  an  element  which  may  very  materially  In- 
crease the  market  value  of  land,  and  this  fact 
will  be  carefully  considered,  but  not  so  tar  as 
aqy  speculative  element  may  appear.  You 
will  carefully  consider  every  element  in  tiie 
case  which  will  shed  light  on  tbe  true  market 
value  of  the  laud  at  the  time  of  taking,— what 
drcumstauces,  facts,  or  elements  wotild  come 
Into  the  mind  of  a  person  contemplating  the 
purchase  of  this  piece  of  ground  aa  a  wbole< 
before  tbe  land  was  taken,  and  what  would 
he  consider,  after  be  bad  knowledge  of  the 
appropriation,  tor  tbe  purpose  of  constructing 
tbe  railroad,  after  constructed,  and  In  opera- 
tion. He  would  properly  consider  tbe  amount 
of  land  taken,  how  and  where  taken,  the  die- 
advantages  on  account  of  its  being  takra,  €be 
disadvantages.  If  any,  of  tbe  land  being  cut 
In  .two,  tbe  risks  from  fire  Incident  to  tbe  law- 
ful operation  of  the  road;  and  as  to  thie  there 
are  two  theories  upon  which  the  claimant  for 
damages  can  properly  argue  such  risk  iS'  ma- 
terial evidence  In  his  favor:  First  He  can 
claim  tbe  danger  Is  so  Imminent  that  no  man 
of  common  prudence  would  maintain  his  build* 
Ing  In  such  proximity  to  the  railroad.  In  that 
case  he  Is  entitled  to  tbe  cost  of  remoral  of 
his  bolldlDg  and  Its  reconstruction  In  a  safe 
place.  Second.  If  the  danger  Is  not  great, 
either  from  the  fireproof  character  of  tbe 
structure  or  Its  distance  from  the  railroad, 
yet  it  can  still  be  said  there  Is  some  risk  from 
fire  by  reason  of  the  lawful  operation  of  the 
road.  He  can  claim  that  that  fiict  depreciates 
tiie  market  value  of  the  land  entered  upon. 
In  the  first  case  It  la  the  loss  of  the  Improve' 
ment;  in  the  second,  a  disadvantage  In  the 
use.  Damages  in  this  regard  cannot  be  as- 
sessed or  recovered  In  tills  proceeding  as  a 
distinct,  separate,  and  Independent  item  of 
damages  that  may  accrue  from  fire.  It  can 
only  be  considered  In  so  far  as  It  would  detract 
from  or  depreciate  tbe  market  value  of  the 
property.  Risks  of  loss  by  fire  on  account  of 
careless  and  negligent  operation  of  the  trains 
and  engines  on  the  road  cannot  be  here  con- 
ridered.  Tbis  Is  the  mt^ect  o<  an  actfcn  wbcB 
tbt  km  occooL* 
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*^eventli.  The  court  erred  In  charging  the 
Jury  as  follows:  'Yen  will  earefullj  consider 
the  titnaUon  and  shape  of  the  ground  as  left 
by  the  defendant  company,  the  advantages  or 
disadvantages  It  may  gtre  the  plalntUTs  ta 
(grating,  nshig,  maintaining,  or  enlarging 
their  glass  plant.  This  Is  an  element  In  de- 
termining the  maAet  Talne  which  yon  have  a 
right  to  consider,  bat  yon  cannot  consider 
jnoflts  which  might  be  made  by  an  enlarge- 
ment of  the  plant,  as  that  would  be  imcnlar 
tlve  and  Improper.' 

"Twelfth.  The  court  erred  In  charging  the 
Jury  as  follows:  This  kind  of  a  case  differs 
a  little  from  other  damage  oases.  It  Is  not 
poaslble  for  either  side  to  famish  witnesses 
who  can  make  a  correct  estimate  of  the  dam* 
age  only  so  far  as  the  real  ralae  of  the  land 
taken  Is  concerned.  Where  there  Is  a  dispute 
as  to  coal  or  timber,  an  estimate  can  be  made 
of  the  amount  of  coal  taken  or  timber  taken, 
and  a  calcnlation  made  from  the  facts;  but  In 
this  ca'se,  gentlemen,  you  will  have  to  deter- 
mine very  largely  from  your  own  judgment 
and  your  own  opinion,  and  from  the  Judgment 
and  opinion  of  witnesses  t^o  have  testified 
In  the  case.  These  witnesses  who  testified 
here  are  not  testifying  as  to  facts,  bdt  when 
th^  give  their  estimates  they  give  them  upon 
their  Judgment,  upon  acqoalntance  with  the 
land,  upon  their  knowledge  of  Taiues  In  the 
neighborhood,  and'  upon  their  knowledge  of 
the  Talne  of  property  and  the  business  for 
which  It  is  being  used.  You  will  notice,  gen- 
tlemen, that  there  Is  a  very  great  difference  In 
opinions  of  wltnessefl.  We  have  heard  on 
paft  of  the  plaintiff  two  witnesses  who  testis 
tiiat  the  depreciation  of  this  property  is  ^80,' 
000.  We  have  had  a  dosen  wltnu8e»~per- 
hhps  more— who  t^tlfy  that  they  olnnot  give 
to  yon  the  real  value  of  this  property;  that 
they  have  not  such  knowledge  of  the  value  of 
the  glass  properly  as  will  warrant  them  in 
malcing  an  estimate;  but  they  state,  from 
their  knowledge  of  property  In  the  vicinity 
that  they  brieve  it  has  been  depreciated,  some 
■ay  twenty,  some  say  twenty  to  thirty,  and 
some  twenty-flve  to  thirty  per  cent  Yon  have 
tile  difference  In  t^lnion  because  men  differ.* 

^Thirteenth.  The  court  wred  In  charging 
tiie  Jury  as  follows:  'Now,  genflemen,  you 
have  been  taken  upon  the  ground,  and  your 
c^lnlon  In  this  case,  as  far  as  yon  have  knowl- 
edge. Is  recognized  as  good  and  safe  as  any 
other  one  whose  knowledge  Is  not  greater  aa 
to  values  and  circumstances;  and  the  testi- 
nKAy  of  witnesses,  who  may  be  in  this  re- 
qwct  called  expert  witnesses,  Is  only  to  aid 
yon  In  coming  to  a  conclusion.  Yoa  saw  the 
property.  Yon  have  a  statement  as  to  the 
amount  of  ground  taken,  and  you  saw  the 
bolldlngs.  You  have  a  statement  as  to  the 
dtuatlon  and  convenience,  and  so  on,  Yon 
saw  where  the  railroad  company  has  con- 
■trocted  Its  trestlework,  and  nmnlng  ears,  and 
have  knowledge  of  the  division  of  the  land, 
and  have  testimony  as  to  the  amounts  of 
groond  contained  In  each  piece,  and  have  tea^ 


timony  as  to  the  use  of  the  ground  by  the 
plaintiffs,  and  have  also  testimony  as  to  what 
ground  Is  needed  and  necessary  to  the  plain- 
tiffs in  the  maintenance  and  keeping  up  of 
their  business.  You  take  all  that,  and  come 
to  a  Gondudon,  as  near  as  yon  can,  as  to  what 
was  the  real  value  of  this  pnq;wrt7  b^re 
It  was  taken  In  August,  1800.' 

"Fourteenth.  The  court  erred  In  durglng 
the  Jury  as  follows:  The  plaintiffs  claim  that 
this  land  has  been  greatly  depreciated.  One 
reaaoD  given  Is  that  It  divides  the  land,  and 
makes  It  Inconvenient,  and  leaves  the  amount 
for  bnlldlngs  too  small;  another  reason  is  that 
it  has  taken  away  part  of  the  frontage  on  the 
West  Penn  Railroad;  another  reason  is  that 
the  piece  cut  off  has  no  frontage  on  the  West 
Pffltn  Railroad;  another  reason  is  that  there 
Is  danger  or  risk  of  fire,— all  reasons  spoken 
of  by  most  of  the  witnesses  In  their  testimony. 
Now,  these  matters  have  been  mentioned  by 
these  witnesses.  The  first  thing,  gentlemen, 
for  you  to  consider  Is,  how  much  do  these  wit- 
nesses know  about  what  they  are  testifying? 
What  knowledge  have  they?  You  have  a 
right  to  weigh  the  testimony  of  each  witness, 
and  consider  whether  or  not  he  has  knowl- 
edge. Yoa  have  a  right  to  consider  whether 
or  not  he  Is  able  to  make  an  estimate  that 
would  be  fair  and  Just  and  right,  and  you 
hare  a  right  to  consider  whether  or  not  the 
witness  would  be  Influenced  In  any  way.  Be- 
fore the  act  allowing  parties  to  testify,  a  party 
could  not  testify  In  his  own  behalf;  but  the 
law  permits  them  to  testi^,  and  It  Is  right 
they  should.  It  Is  your  duty,  In  considering 
thdr  testim<my,  to  consider  their  knowledge. 
Are  they  Interested  In  your  verdict?  Would 
that  Interest  tnfloenoe  them  In  their  testi- 
mony? When  yon  consider  the  rest  of  his 
witnesses,  yoa  have  a  right  to  consider  what 
knowledge  th^  have,  and  oonslder  whethw 
s  witness  who  teetlfles  that  he  does  not  know 
the  value  of  the  property,  whether  or  not 
he  Is  a  qualified  witness  to  determine  the 
amount  of  depredation.  The  law  allows  us 
to  admit  them,  but  leaves  to  you  the  duty  ot 
weighing  their  testimony,  and  considering 
whether  or  not  the  fact  that  tbey  do  not 
know  the  value  of  the  proper^,— whether  they 
would.  In  that  event,  be  competent  to  deter- 
mine how  much  the  depredation  Is.  Now, 
gentiemen,  take  all  these  things.  8o  Csr  as  flre 
is  concerned,  yon  cannot  consldw  that  as  m 
separate  item  of  depreciation,  or  separate  Item 
of  damages.  You  can  only  consider  what  ef- 
fect that  would  have  upon  a  purchaser  were 
he  contemplating  the  purchase  of  this  prop- 
erty as  a  whole.  What  would  a  reasonably 
Intelligent  purchaser,  who  has  knowledge  of 
the  business  and  haf  knowledge  of  the  run- 
ning of  railroad  trains,  reduce  the  value  of  the 
property  on  account  of  the  engines  passing 
over  and  along  as  It  passes  here?  Now,  gen- 
tiemen, In  the  consideration  you  would  wly 
have  a  ri^t  to  consldw  what  damages  oc- 
curred and  accidents  took  place  from  the  care- 
tia  operation  of  the  nllroad.  If  tte  wwkmen 
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OB  the  train  were  o^Ugeut,  and  threw  out  fire 
and  aOKtkm  when  tb^  shonld  not  do  Itt  or  If 
flw  xailioad  oorapanr  mu  negligent,  ud  did 
not  put  on  good*  safe  spaxk.  arrestent  and 
qparka  came  out  on  that  aocouot,  and  borned 
the  boUdlngB,  the  owners  here  eotUd  Uuu  col- 
lect Air  that  n^llgence  and  for  that  loas'tn  an 
actton  brought  then.  Therefore,  on  that  ao- 
eonnt,  yon  cannot  consider  In  this  case  the 
damage  that  would  ocxnr  from  negligence  on 
the  part  of  the  railroad  company;  only  mu^ 
damage,  as  will  occur  when  the  railroad  com- 
pany has  put  on  the  proDcr  appliances,  and 
when  the  workmen  on  the  nllroad  hare  need 
due  diligence  and  care  In  operating  the  en- 
^nes  and  road.  Ton  wlU  hare  te  determine 
this  question  of  fire  from  your  own  knowledge 
and  Judgment  and  reason  as  to  what  la  likely 
to  occur  U  the  railroad  company  does  what 
It  ought  to  da' 

"Fifteenth.  The  court  erred  In  cbar^^ng  the 
jury  aa  followa:  The  defendant  company,  la 
taking  this  ground,  has  the  right  at  any  time 
dedred  to  make  a  fill  where  its  trestles  now 
stand,  and  In  snch  case  the  plaintiffs  can  get 
no  additional  damage  unlees  It  takes  more 
land.  Should  it  do  10,  the  law  will  reqiilre 
it  to  provide  a  crossing  at  some  point  for  the 
plabitlffs  to  piMi  orer  or  under  from  one  j^ece 
to  the  other.' 

"Oxteenth.  The  court  erred  In  admitting 
the  following  teetlmony  of  J.  T.  Hamilton, 
plaintiff,  and  In  oTeiruUng  defendant's  ob- 
Jectlon  ttaweto,  and  refualng  to  atrlke  the  tes- 
timony out,  to  wit:  *Q.  Were  there  any  oth- 
er teaturea  than  the  frontage  on  the  railroad, 
and  bting  a  square  that  made  It  specially 
Tahiable?  A.  There  .was  a  dumping  ground 
for  our  refuse  which  made  It  Taluableu  Q. 
Did  It  offer  f  adlltleo  for  enla^ement  or  Im- 
prormnent?  (Objected  to  as  Incompetent 
It  la  an  attempt  on  part  of  the  plaintiff  to  In- 
troduce speculative  Ideas  aa  to  values.  The 
test  Is,  what  was  the  value  of  this  property 
Immediately  before  mtry  by.  the  railroad 
company  and  what  was  its  value  afterwards 
for  any  purpose?)  the  Oourt:  We  will 
receive  It.  Witness:  This  waa  one  ct  the 
Inducements  to  purchase  the  pnqierty.  Mr. 
UeQnIstkm:  I  move  to  strike  that  testimony 
out  as  incompetent  and  Irrelevant.  It  la  not 
a  question  what  bis  purpose  was  In  buying 
Oila  property.  Oourt:  We  will  not  strike  it 
out  now.  Q.  Ton  may  state  whether  or  not 
that  feature  of  the  propwty  haa  In  any  wi^ 
been  Interfered  with  by  the  constroctlon  of 
the  Bessemer  Ballroad .  A.  It  has.  (Object- 
ed to  until  the  purirase  hi  shown.  What  fea- 
ture does  he  refer  to!)  Mr.  GaJbreatb:  The 
purpose  Is  to  show  how  the  property  haa 
been  affected  by  the  construction  of  this 
road,  and  the  feature  referred  to  Is  the  ca- 
pad^  and  adaptation  of  the  pr<9erty  for  the 
enlargement  and  Improvement  of  their 
worka.  Mr.  McQulstlon:  Objected  to  aa  hi- 
competent,  because  It  has  already  been 
shown  that  tbe  bottling  plant  works  axe  not 
In  any  way  Interfered  with  by  the  railroad 


rpBipany;  that  tiie  buildings  stand  tbwe  un- 
touched, and  In  no  way  Interfered  with  on 
part  of  the  railroad  company;  and  damages 
cannot  be  assessed  on  the  theory  that  injury 
has  been  done  to  the  bottling  phut.  That  Is 
not  Interfered  irith.  At  most  all  done  m  the 
pairt  of  the  railroad  was  to  take  and  occupy 
half  an  acre  of  unoccupied  land;  and  en- 
largem^t  of  the  works  is  not  an  element  of  ^ 
damages  in  thia  case.  The  test  In  this  case 
is,  what  was  the  value  of  that  entire  prop- 
erty at  the  time  it  was  invaded  by  the  rail- 
road company,  and  what  waa  1^  value  Im- 
mediately after?  and  It  Is  immaterial  as  to 
what  the  witness  on  the  stand  Intended  to  do 
with  the  property.  Court:  The  question  for 
determination  Is  as  to  the  diminution  of  the 
property  from  what  it  was  before  the  taking 
and  what  It  waa  after  teking.  This  question 
is  asked  for  the  purpose  of  showing  market 
value  of  the  property.  It  strikes  me  It  would 
be  competent  for  that  purpose,  and  we  will 
receive  it*." 

*'XIneteenth.  Tlie  oourt  erred  In  admitting 
the  following  testimony  of  J.  T.  Hamilton, 
plaintiff,  and  In  overruling  the  defendants 
objection  tbweto,  to  wit:  *Q.  I  will  now  aA 
you  what  facilities  that  lot  afforded,  at  the 
time  of  the  construction  of  this  ralbroad.  tm 
improvement  and  extension  of  the  business? 
(Objected  to  as  bicom'petent.  The  qsestion 
Is,  what  was  the  actual  market  value  of  the 
property  for  any  purpose  at  the  time  of  the 
appropriation?)  Court:  I  think  we  wlU  re- 
ceive tliat' 

'Twentieth.  The  court  erred  In  admitting 
the  following  testimony  of  J.  T.  Hamllttm. 
plaintiff,  and  in  overruling  defendant's  ob- 
Jeetioa  thereto,  to  wit:  *Q.  Tou  may  state 
whether  or  not  yonr  property,  located  as  it 
was  when  the  railroad  waa  built,  since  build- 
ing the  road  affords  tacllltlea  for  enlarge- 
ment on  the  ntuth  side .'  (Objected  to  aa  In- 
competent. It  is  an  attempt  to  Introduce 
speculative  ideas  that  some  time  In  the  fu- 
ture he  might  build.)  Court:  The  qnestton 
is  as  to  Its  depreclatioa  In  value.  I  think  we 
WlU  receive  this.' 

'Twenty-First  The  court  erred  In  admi^ 
ting  the  following  testimony  of  Albert  Ham- 
ilton, plaintiff,  and  in  overruling  defendant's 
objection  thereto,  to  wit:  *Q.  What  facili- 
ties <to  these-  separate  portlona  (rffer  aince  the 
construction  of  this  road  for  Improvement  or 
ralargement?  (Objected  to  as  incompetent 
and  Irrelevant)  Court:  We  will  receive 
it' " 

Lev  McQulstion,  for  appellant  Clarence 
Walker  and  J.  M.  Galbreath.  for  appelfees. 

DBAN*  J.  All  the  material  facte  In  this 
case  are  to  be  found  In  appeal  by  aame  de- 
fendant repcurted  la  190  Pa.  St  61,  42  AtL 
3G9.  We  find  nothing  In  the  aaslgnmente  of 
error  calling  for  special  notice,  except  those 
from  the  toith  to  fifteenth,  Indualve,  alleging 
Inadequacy  and  unfairness  In  the  general 
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(duurge  of  tbe  court,  and  the  sixteenth,  nine- 
teenth, twentieth,  and  twenty-flrst,  alleging 
error  In  the  admlsslm  of  Incompetent  testi- 
mony, and  Instmctlon  to  the  Jury  on  tbe  ef- 
fect of  It  Aa  to  the  charge,  we  cannot  say, 
as  matter  of  law,  It  was  erroneons,  inade- 
quate, or  partial.  We  concede,  as  we  must 
do  from  onr  judicial  obserratlon  In  rery 
many  cases,  that  generally  there  ezlats,  es- 
pecially against  carrying  corporations,  an 
nnreasonlng  prejudice,  which  often  results 
In  Injustice  to  them,  and  that  It  Is  the  duty 
of  trial  courts  to  combat  such  prejudice,  and 
reach  Judgments  uninfluenced  by  It  The 
right  of  eminent  domain  Is  In  the  common- 
wealth, to  be  exercised  for  the  public  ben- 
efit when  she  so  wills.  When  she  does  so 
will,  there  is  no  arbitrary  usurpation  of  pow- 
er, but  merely  an  assertion  of  an  unques- 
tioned right  of  sovereignty  in  the  Interests 
of  the  public  as  a  whole.  Every  man  who 
buys  a  foot  of  laud  knows,  or  ought  to  know, 
that  he  takes  It  subject  to  this  dominant 
right  It  may  be  taken  from  him  any  day. 
The  Interests  of  the  whole  public  are  supe- 
rior to  his  undisturbed  enjoyment  of  his  In- 
dividual ownership.  All  the  owner  can  ask 
Is  compensation;  not  that  be  shall  be  made 
rich,  but  that  he  shall  be  made  whole.  The 
owner,  too  often  forgetting  this  real  relation 
betweoi  himself  and  the  commonwealth,  of 
which  he  Is  a  cltizeu.  feels  outraged  by  what 
he  deems  a  violation  of  hla  right  of  property, 
when  the  clear  right  Is  on  the  other  side. 
And  we  see  at  times  whole  commanitles 
sharing  in  the  indignation  of  the  supposed 
Injured  owner,  imbibing  with  him  prejudice 
against  the  commonwealth's  grantee,  and 
willing  not  only  to  make  the  owner  whole, 
but  also  glad  to  punish  the  taker  by  Imposing 
excessive  damages  for  the  exercise  of  an  un- 
doubted right  This  prejudice,  as  argued  by 
appellant  perhaps  existed  In  tbis  case,  and 
may  have  influenced  tbe  verdict;  but  the 
learned  judge  of  tbe  court  below  aeema  to 
have  fidrly  tried  by  proper  rulings  and  In- 
Btrnctlons  to  counteract  It  If  it  were  man- 
ifest that  he  failed  In  duty  In  this  particular, 
we  would  without  hesitation  reverse  for  that 
reason  alone.  The  most  we  can  say  Is  that 
perhaps  In  one  or  two  particulars  the  charge 
lacks  In  clearness,  but  on  the  whole.  It  Is  in 
substantial  accord  with  the  opinion  rendered 
by  ns  on  the  former  appeal.  Therefore  we 
do  not  flustain  the  assignments  of  error  re- 
lating to  the  charge. 

As  to  the  errors  complained  of  in  the  ad- 
mission of  the  testimony  of  Albert  Hamilton 
and  the  other  witnesses,  a  number  of  the  an- 
swers were  incompetent  and  some  irrele- 
vant In  several  Instances  they  were  not  in 
response  to  the  questions  asked.  The  court 
sustained  some  objections  to  answers  and 
oTermled  others,  and  struggled  to  limit  the 
admissions  to  that  only  which  was  compe- 


tent If,  as  seems  to  have  been  claimed  by 
plalntUfs  In  their  testimony,  the  packing 
house,  by  reason  of  tbe  combustible  material, 
was  a  tinder  box  within  six  feet  of  passing 
locomotives,  then  their  claim  for  damages 
should  hare  been  strictly  limited  to  the  cost 
of  rendering  the  building  fireproof  or  to  cost 
of  remoT&L  The  defendant  had  a  right  to 
insist  on  pl^tlff s'  disclosing  fully  and  clous 
ly  the  exact  purpose  of  the  offer.  If  this 
purpose  had  been  to  show  that  no  prudent 
man  would  maintain  bolldlngs  tn  such  peril, 
then  plaintiffs'  damage  would  have  been  the 
expense  of  rendering  them  fireproof  or  re- 
locating them.  If  the  danger  was  no  greater 
than  the  ordinary  one,  the  risk  could  only  be 
considered  as  one  which  might  or  might  not 
depreciate  the  market  value  of  the  property. 
The  court  bad  no  aid  from  defendant's  coun- 
sel tn  compelling  a  specific  offer,  and  conse- 
quently some  of  Its  rulings  on  obJectUms  ap- 
pear Inconsistent;  but  when  we  consider 
that  the  testimony  for  one  purpose  might 
not  have  been  admissible  for  the  other.  It  Is 
not  surprising  that  error  la  now  alleged. 
But  to  cure  alleged  error,  which  the  court 
tried  as  best  it  could  to  prevent  counsel 
moved  to  strike  out  the  whole,  testimony  of 
the  witnesses.  A  favorable  ruling  on  the 
motion  would  have  carried  out  with  the  ob- 
jectionable answers  much  testimony  that  was 
competent  Tbe  court  could  not  without  v- 
ror,  sustain  the  motion.  It  should  have  em- 
braced and  distinctly  pointed  out  those  an- 
swers which  were  erroneous.  Tbe  evidence, 
then,  being  properly  In.  some  of  It  competent 
to  sustain  one  theory  of  plaintiff,  and  some 
the  other,  the  court  merely  read  to  the  Jury 
that  i>art  of  the  opinion  of  this  court  on  the 
former  appeal  in  which  we  decided  what 
should  be  the  measure  of  damages  if  the 
owners  were  compelled  to  change  the  charac- 
ter of  the  structure  or  to  remove  It  ftnd 
what  the  measure  if  the  only  risk  was  that 
to  which  buildings  are  subjected  by  the  or- 
dinary and  lawful  running  of  locomotives. 
Defendant  put  four  distinct  points  to  the 
court  for  instructions  on  the  measure  of 
damages  by  fire,  but  in  not  one  of  them  does 
it  ask  It  to  say  to  the  jury  that.  If  the  danger 
to  this  warehouse  was  so  Imminent  as  to 
require  a  change  of  character  of  structure  or 
Its  removal,  then  the  damage  should  be  limit- 
ed to  the  cost  of  such  change  or  removal, 
which  tbe  testimony  of  all  the  witnesses 
showed  would  not  exceed  two  or  three  hun- 
dred dollars.  The  court  In  general  terms, 
announced  the  correct  rule.  Defendant  was 
entitled,  on  the  evidence,  to  more  spedflc 
Instruction  In  this  particular.  If  It  had  been 
asked;  but  it  was  not  asked,  and  we  will  not 
assume  tbe  court  erred  in  omitting  it  Ou 
the  whole  case,  we  see  no  error  which  would 
warrant  a  nrersaL  The  judgment  Is  af- 
firmed. 
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(IH  Pa.  St.  164} 

RISHEB  et  al.  t.  BISHBB  cC  sL 

<Sivreiiw  Oonrt  of  PeonaylTanla.   Dee.  SQL 
1809.) 

PATHBHTS-APPUOAHON. 

Where  a  debtor,  owing  hla  creditor  on  bct- 
ctbI  obligatiooB,  makes  a  paymeot  without  ap- 
intmriatiiig  It  to  any  particniar  indehtednetw,  the 
creditor  may  make  the  application;  and  where 
the  creditor  promptly  notifies  the  debtor  of  the 
acc^tance  of  the  payment,  and  of  its  appltca- 
tion,  it  ia  too  late  for  the  debtor  to  make  ol>- 
tion,  though  andi  application  may  not  be  to 
interest,  and  thoi«b,  at  the  time  of  panoent, 
he  may  hare  had  an  unexpresMd  Intennoii  to 
bare  it  difEerentiy  applied. 

Appeal  from  court  of  common  pleaa,  Alle- 
gheny comity. 

BUI  by  Mmlra,  P.  BIsber  and  Alrin  D.  Blsb- 
er,  executors  of  Lerl  BIsber,  against  John  M. 
Bisber  and  Stephen  8.  Crump  for  an  account- 
ing. The  matter  was  referred,  and,  from  a 
decree  conflrming  ^e  referee's  report,  defoid- 
anti  lytpeaL  Afltemed. 

John  M.  Blaher  and  S.  8.  Gmmp  were  attcn^ 
aeyn  In  fact  for  tlie  belrs  of  John  C  BIsber, 
oonslating  of  John  M.  Blsher,  Levi  Bi&ber, 
Acnes  M.  Orump.  and  Sarah  O.  Bnodgrass. 
John  M.  Rldier  became  Involved,  and  was 
overdrawn  In  his  accomits.  Hla  overdrafts 
amounted.  In  the  q>ring  of  18&7,  to  $47,057.75, 
and  ot  this  sum  there  was  due  to  idalntUfa. 
$28,183.36;  to  B.  S.  Crump,  executor,  etc.  of 
Agnes  M.  Crump,  14,177.86;  and  to  Sarab  p. 
Snodgraas,  914,196.62.  There  vas  also  a  prior 
Indebtedness  bj  Biie^er  to  hla  brother  liCvl, 
evidenced  1^  two  notes,  one  being  for  f 10,600, 
dated  Ist  January,  1890,  at  one  year,  to  the 
order  of  the  estate  of  John  a  Blsher,  and  In- 
dorsed by  Levi  raishw.  (hi  this  there  were 
credits  of  (600  on  principal,  and  Interest  In  full 
to  July.  1886.  Another  was  a  note  ($5,000) 
dated  aoth  June,  1891,  at  erne  year,  to  tiie  or- 
der of  Levi  Bl^er.  On  this  note  were  credits 
of  Interest  to  20th  June.  1886.  The  attorneys 
In  fact  had  sold  a  tract  of  land  to  the  TTnlted 
States  Glass  Compai^,  on  which  sale  there  re- 
mained an  unpaid  balance  of  purchase  money 
evidenced  by  a  mortgage  for  $130,370.63.  One- 
fimrth  of  this  mortgage  ($32,5e2.6<>)  belonged 
to  John  M.  Rlsher.  On  14th  April.  1897, 
Blsher  executed  an  assignment,  which  recites 
that  John  M.  Blsher  Is  Indebted  to  "Sarah  C. 
Snodgraas.  Stephm  S.  Crump,  executor  and 
sole  devisee  of  the  last  wIU  and  testament  ot 
Agnes  M.  Crump,  deceased,  and  Elmita  P. 
msher  and  Alvin  D.  Blsher,  executors  of  the 
last  wHI  and  testament  of  Levi  Blsher,  de- 
ceased, in  a  sum  of  money  ^ceedlng  the  In- 
terest In  the  mprtgage  hereby  assigned,"  and 
his  desire  "to  secure  to  said  parties  the  pi^r- 
ment  of  said  Indebtedness';  and  that,  for  tiie 
purpose  of  securing  to  said  parties  "the  pay- 
ment of  said  Indebtedness,"  there  was  assigned 
to  them— First,  John  U.  BIsher's  Interest  In  a 
mortgage  made  to  John  M.  Blsher,  Levi  Blsh- 
er,  Barab  C.  Snodgrasa,  and  Agnes  M.  Crump 
tm  1170,280,  vfioa  which  there  was  an  uiqiald 


balaaoe  of  9127,710.  with  Interest;  and,  see-., 
ond,  certain  other  mortgages  not  material  here. 
Tills  awrignment  was  recorded  28tb  .^nrll, 
1807.  The  assignor  had  no  knowledge  of  ei- 
ther of  above  asdgnmenta  until  shortly  before 
29th  April,  1897,  when  they  were  Informed  by 
theU*  attorney  that  he  had  discovered  the  as- 
signment on  record.  On  lOtb  May,  1897,  Levi 
Rlaher's  executors  prepared  and  had  served 
upon  John  H.  Blsher  a  notice,  In  wbldi  th^ 
elected  to  appropriate  the  Interest  In  the  as- 
signed mortgages  to  the  payment  ot  the  notes 
held  by  them.  To  this  John  M.  Slaher  re- 
sponded by  notice,  ta  which  he  deided  their 
right  to  make  aj^ropriatUm  to  the  notea,  and 
declared  the  aarignment  to  hare  been  made, 
and  Intended  to  amfiy,  to  the  rednetton  ot  his 
indebtedness  to  the  estate  of  John  C.  BIsha.  . 

W.  B.  Bodgers  and  J.  S.  A  B.  Q.  Ferguson,  ' 
for  appellants.    Stone  A  Potter  and  N.  A. 
Means,  for  appeHeee. 

DEAN,  J.  The  facts  In  ttils  case  hare  beeo 
fully  and  deariy  stated  1^  the  learned  referee. 
A  number  of  the  points  In  controveray  decided 
in  the  court  below  are  practically  eliminated 
here  on  this  appeal,  because  not  messed  In  the 
ailment  In  tax^  but  <ne  Is  left  about, 
which  there  Is  any  serious  contention,  to  wit, . 
was  the  sum  of  910,808.^  the  interest  of  John 
M.  Blsher  In  the  Olas^ort  mortgage,  and  by 
him  assigned  to  appellees,  legally  impropriated 
by  the  assignees  of  ttiat  InterestT 

The  assignment  was  made  April  14,  1897. 
and  placed  on  record  Ainil  29th.  15  days  after- . 
wards.  The  assignor  made  no  specific  appro- 
priation of  the  amount  to  any  particular  In- 
debtedness of  hla  to  the  assignees,  while  the 
aggr^te  Indebtedness  was  tai  a  mndi  largw 
amonnt,  made  up  of  several  items,  and  based 
on  obligations  dlffmnt  In  chancter.  Vor  did 
he  even  give  personal  notice  to  the  assignees 
that  he  had  made  such  assignment  On  May 
lOQk  following,  having  for  the  first  time  learn- 
ed of  the  assignment,  the  assignees  Immediate- 
ly gave  notice  to  John  M.  Bisber  that  thay  ac- 
cepted It,  and  would  apply  the  amomit  em- 
braced Id  it  in  part  payment  of  bis  two  promis- 
sory notes,  one  In  sum  of  910,000,  dated  Janti- 
ary  1.  1890;  the  other  dated  June  20.  1891,  In 
sum  of  95,000,— which  notes  bad  been  given 
by  him,  the  drawer,  to  Levi  Blsher,  their  tes- . 
tator.  To  this  notice  Jtdm  M.  replied,  In  writ- 
ing, that  he  had  appropriated  the  amonnt  to 
the  reduction  of  his  indebtedness  to  the  estate . 
of  John  C.  Rlsher,  In  which  the  testator  of 
assignees  had  a  one-fonrth  hiterest  It  obvi- 
ously was  not  to  the  Interest  of  John  M.  to 
appropriate  the  assignment  towards  payment 
of  the  notes.  John  O.  Blsher,  the  father,  had 
died  tb  1889,  leaving  a  very  large  estate  to  his 
four  children,  Levi,  John  M.,  Agnea^  and  Sa- 
rah. Levi  died  hi  1894,  leavhig  hla  interest 
in  bis  father's  estate  to  these  asdgnees.  John 
M.,  at  the  date  of  these  notes,  had  larg^ 
overdrawn  his  share  of  the  ancestral  estate. 
He  bad  settled  his  shortage  at  that  date  wltt 
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hla  twoflwr  and  oo-legatee  by  glTlng  these 
Doto.  Afterwards  he  Iwcame  stUl  tarOm  In- 
debted by  overdiaftB  In  a  large  vam  on  the 
■ante  fnnd.  In  Ktttement  of  the  present  ac- 
coont  prayed  for,  the  respondents  charge  the 
rcpresentatlTes  of  Levi  Blsher  -with  flie  one- 
SoorQi  Interest  passed  1^  the  assignment  of  the 
Olassport  mortgage,  which,  of  course,  wonUl 
reduce  the  later  orerdraft  910,808.22,  leaving 
the  old  orerdraft  outstanding,  and  resting 
on  the  two  notes.  Defendants  consequently 
would  hare  to  aCDomt  for  and  pay  over  Just 
that  much  lefls. 

The  first  question  raised  In  the  contention 
was  one  of  tact,— was  there  any  appropriation 
of  the  money  ^  John  H.,  at  the  time  he  made 
the  aadgnment  or  afterwards,  befwe  the  cred- 
itors (these  appellees)  made  an  apisoprlatlon 
of  It?  There  was  some  erldence  that  at  the 
time  of  the  assignment  John  M.  Intended  to 
apply  It  to  his  then-»lstlng  Indebtedness  to 
the  estate.  Treating  the  notes  given  for  the 
(dd  shortage  as  a  payment  of  Levrs  share  of 
that  shortage^  making  It  awUcaUe  to  the 
later  and  existing  Indebtedness,  It  would  tend 
to  equalise  the  present  dlstrlbutloa  among  the 
co'legatees.  But  the  erldenee,  both  as  to  tbe 
eadstence  of  such  Intmtlini,  and  as  to  lis  bar- 
ing been  communicated  reibally  to  these  ap- 
pellees at  the  time  of  the  asslgnmoit,  Is  con- 
tradletoi7.  The  referee  flnds,*as  a  fftct,  that, 
U  ^ch  Intention  was  In  the  mind  of  John  M. 
at  ihe  date  of  the  assignment.  It  was  not  com- 
monlcated  to  tbe  assignees;  ^at  they  HiA  not 
know  such  assignment  had  been  made  until 
the  lOOi  of  May  foUowhig;  and  that  then 
they  Immediate  communicated  to  John  M. 
their  acceptance,  and  signified  their  approprla- 
tkm  of  It  to  the  old  Indebtedness  on  the  notes. 
There  was  ample  testimony,  although  some  aC 
It  contradictory,  to  warnuit  Uils  finding.  It 
has  been  ap|mm»d,  after  hearing,  by  the  court 
bdow.  A  careful  examination  of  the  tesU- 
mony  not  only  convinces  us  It  was  not  mani- 
festly wrong,  but  that  It  was  right  We,  then, 
hare  the  foot  of  a  general  assignment  of  tbe 
Interest  In  a  mor^iage  to  creditors  having  a 
mudi  larger  aggregate  d^m,  without  notice 
by  the  debtor  of  an  api^catlan  of  U  by  htan 
to  any  particular  debt  and  an  ai^llcatlcm  by 
the  creditors  of  tiie  amount  in  part  payment 
of  a  particular  part  of  his  obligation.  Tbe 
rule  In  this  stete,  as  held  by  the  referee  and 
court  bdow,  Is  that  a  debtor  may  appropriate 
bis  paymmte  as  he  sees  fit  at  the  time  he 
makes  them.  If  he  makes  none,  the  credits 
can  make  such  appropriation  on  one  or  more 
of  several  obligations.  If  neither,  at  the  time 
of  pigment  make  such  apprq>rIatlon,  then 
the  law  wm  make  one  to  the  debte  oldest  In' 
point  of  ttane.  Bonder  r.  Bchechteriy,  91  Pa. 
St  86;  Pardee  v.  Haxfcle.  Ill  Pa.  St  MS,  5 
Atl.  86;  and  many  other  cases.  Where  the 
debtor  makes  no  appropriation,  and  the  cred- 
itor does  so,  the  latter  m^  apply  It  to  that 
Item  of  debt  ^Ich  to  him  seems  least  secure. 
Beed  V.  Ward.  22  Pa.  St  144;  HolUster  v. 
Davis,  54  Pa.  8t  C0&  It  has  been  held  that 


even  where  we  claim  Is  barred  Iv  tte  stetnte 
of  limitations^  and  the  othv  not  ^  creditor 
may  i^iply  the  undirected  payment  to  the  debt 
baired,  and  sue  upon  ttie  other.  Walt  A«t 
&  Def.  416.  No  case  In  this  state  has  gone 
that  &r,  DOT  b  It  necessary  to  here  decide 
that  pomt  We  dte  the  ruling  only  as  Illus- 
trating the  tendency  of  the  courte  to  vest  a 
wide  discretion  In  the  credltw.  In  the  ab- 
sence of  aj/iptapriailtm  Ixy  the  debtor.  The 
rule  could  not  be'more  condsely  stated  than  In 
MarUn  r.  Draher,  S  Watts,  (Si44:  *rrhe  debtor, 
when  he  pays,  may  taistst  on  a  credit  <»  a  pax^ 
tlcnlar  amoont  and,  unless  he  gett  It  may 
withhold  his  money.  If  nothtaig  la. said  or 
agreed  beforehand,  as  to  wbldi  debt  the  psy- 
ment  Is  to  be  applied,  the  creditor  may  apply 
It  to  either,  at  his  option." 

It  Is  earnestly  aivied  that,  eren  If  tx.- 
press  notice  were  not  given  to  the  assignees  of 
the  totentlon  of  John.  M.  to  api^  the  assign- 
ment to  the  Indebtedness  subsequ^t  to  the 
notes,  that  intention  Is  plainly  to  be  inferred 
from  all  the  dealings  of  John  U.  with  the  leg- 
atees, and  that  express  notice  to  the  as- 
signees of  tiie  mortgage  was  not  required.  It 
Is  probably  a  reasonably  fair  Inference  that 
John  M.  did  not  tatend  an  wpropriatlon  of  his 
intrarest  In  the  mortgage  In  psymoit  of  the  old 
notes,  and  that  possibly  he  Iniended  at  some 
f  Dtnre  thne  to  signify  to  the  aadgnees  his  re* 
quest  for  a  credit  on  his  after  Indebtedness. 
But  there  was  no  payment  at  all  mitU  a  deUr^ 
ery  of  the  assignment  When  was  It  ddlT^ 
ered,  so  far  as  concerned  the  assignor? 
Glesriy,  on  April  SBth,  the  day-  It  was  record- 
ed; as  concerns  tiie  assignees,  as  soon  as  they 
had  notice  of  the  record.  If  they  did  not  with- 
in a  reasonabte  time  dissent  to  the  payment  or 
the  application  of  It  Between  the  day  of  rec> 
mrd  and  the  10th  of  May  fdlowlng  they  had 
actual  notice  that  it  was  recorded.  They 
knew  It  was,  on  Ite  face,  a  general  paymoit, 
with  no  terms  as  to  apidlcatlon  of  the  amount 
They  did  not  dissent  but  eq^resaly  accepted 
the  pigment  and  formally  notified  the  asdgn- 
or  of  such  acceptance,  and  tbehr  application  ot 
tbe  iiayment  Ten  days  afterwards  the  as- 
signor objects  to  the  ai^priatlon.  He  waa 
too  late.  Without  a  w<nd  indicating  his  fai- 
tention  to  pay  a  particular  debt  out  of  a  large 
number  of  oUlgations,  he,  In  elfect  bands  to 
bis  credltiw  m«e  thsn  $10,000  as  payment  (tf 
his  faidebtedness.  The  creditor  accepte  tiie 
money,  and  notifies  him  It  has  been  ai^iro- 
prlated  to  a  particular  Item  of  Indebtedness. 
Hiat  dosed  the  transactlcm  Irrerocably,  as  to 
both  debtor  and  creditor.  As  Is  said  hi  MAr^ 
tin  V.  Draher,  siqin:  "The  debtor,  when  he 
pays,  may  Insist  <hi  a  credit  <m  a  particular 
amoant  and,  unless  he  gets  it  may  withhold 
his  money;"  but  he  cannot  pay  his  money 
without  stbniatlons,  and  then,  after  notice 
that  the  creditor  baa  exercised  his  right  In- 
sist on  changing  or  controlling  the  appropria- 
tion. The  question  of  notice,  under  these 
facts,  Is  of  no  Importance.  Tbe  debtor  paid; 
the  creditor  accepted  and  appropriated,  and 
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tbereU^  bad  notice.  We  cannot  Boataln  mbj 
«f  Hm  asBlgDments  of  error,  and  the  decsee  of 
lb*  const  below  la  afflrmed. 


(t»  Pa.  6t  47} 

UOKONGAHELA  NAY.  CO.  T.  WOOD  et  aL 

'   (Supreme  Gonrt  of  PennarlTania.    Dec  80, 

1899.) 

HfHnr  PAID-PATHBNT  OP  ILLBOAL  CHABOIS 
—RBX30TBRT— NOTICE. 

Excessive  and  IDegal  toIlB;  paid  for  pasBlng 
coal  tbroogh  locks  of  a  Davigation  compaoy,  can- 
not be  recovered,  though  tbere  had  been  contina- 
oos  dispates  ov^r  the  tolls,  and  dmiaad  for  modi- 
ficatioD  thereof;  the  companj  havisg  Insisted  on 
its  right  to  demand  and  receiTC  what  was  paid, 
and  no  notice  being  given  at  time  of  payment 
that  the  rates  were  illegal,  and  ioTOlTiiitarilT  paid, 
and  that  repayment  of  excess  would  be  4emand- 
ed. 

Appeal  from  court  of  common  ideaa,  Alle- 
ebeny  cotmty. 

Action  by  ther  Monongaiiela  Navigation 
Company  against  John  A.  Wood  &  Sons  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeaL  Affirmed. 

H.  W.  Achesoo.  George  a  Wilson,  B.  &  Q. 
0.  Bnrgwln,  Davis  &  Galbraitta,  Knox  &  Reed, 
Qewge  S.  Shaw,  and  A.  P.  BnrgwlD,  for  ap- 
pdlantu  T.  D.  Oamahan,  for  ^fpeUee. 

BROWN,  J.  T^te  appellants  Insist  that  they 
anght  to  recover  back  excesslTe  tolls  collected 
from  them  by  the  appellee,  and  their  right  to 
do  80  depends  upon  the  facta  developed  on  the 
trial.  It  seems  that  for  a  number  of  years 
the  Monongahela  Navigation  Oompany,  onder 
Its  civporate  poww  to  charge  and  receive 
'^ach  rates  of  toll  and  charges  as  shall  be 
jnst  and  reaaonable,"  had  adopted  a  schedule 
for  coal  and  slack,  the  rate  for  the  latter 
being  one-half  of  that  charged  tar  the  former. 
Some  years  ago  the  shippers— among  them  tbe 
appellants— began  to  sh^.  the  coal  as  It  came 
from  the  mine  known  as  "mn  of  mine  coal," 
which  had  previonsly  been  separated  into  coal 
and  slack  forming  one  mass.  Upon  such  ship- 
ments  the  Mon(Higahela  Navigation  Company 
charged  the  full  coal  rate,  and  the  shippers, 
alleglDg  and  having  shown  on  the  trial  that 
two-flfths  of  the  run  of  mine  coat  was  alack. 
Insisted  that  they  ought  to  be  charged  for  ft 
one-half  of  the  rate  fixed  for  coal,  or,  for  the 
whole  shipment,  but  four-flfths  of  tbe  coal 
rate.  A  number  of  cases  was  tried  together, 
—five  in  which  the  Mon(mgahela  NavlgatlMi 
Company  was  plaintiff,  seeking  to  recover  un- 
paid tolls,  and  two  in  whldi  the  shippers,  aa 
plaintiffs,  sought  to  recover  back  excessive 
charges  paid.  46  AtL  lOM,  1095.  The  specifi- 
cations of  error  Involve  but  the  single  question 
of  the  right  of  the  shippers  to  recover  back 
excessive  tolls  collected  from  them,  and  we 
have  reviewed  all  the  testimony  taken  on  tbe 
Joint  trial  in  considering  and  determining 
•  wbetber  any  error  was  committed  by  the 
learned  trial  Judge  In  bta  instructions  to  the 
Jory,  which  alone  are  assigned  fw  error. 
These  InatnctkuM  were  that  the  shlppem  could 


not  recover  back  the  tolls  alleged  to  have 

been  illegally  paid,  either  In  a  mlt  Inrought 
by  them  or  by  way  of  set-off  in  proceedings 
against  them.  The  Jury  found  that  the  tolls 
charged  were  nnreaaonable,  and,  so  far  as 
th^  had  not  been  paid,  proper  allowance  was 
made  to  the  shipper*  in  each  case.  Ought 
they  to  recover  back  wbat  tbey  had  paid? 
This  depends  upon  the  conditI(nni  under  which 
tbe  tolls  or  charges  were  paid.  The  appel- 
lants In  every  instance  claimed  the  as  a 
matter  of  right  It  Is  true  that  compIiUnt 
was  made  from  time  to  time  that  the  charges 
were  excessive  and  dlscrlminatli^,  and  that 
other  rates  ought  to  be  fixed.  Disputes  were 
contlnuons  over  the  tolls  exacted,  and  de- 
mands were  made  for  mod^catlona,  but  In 
every  Instance  the  company  Insisted  upon  Ito 
right  to  demand  and  receive  what  was  paid, 
and  no  notice  was  ever  given  at  the  time  of 
payment  that  the  rates  charged  were  Illegal, 
and  that  they  were  Involuntarily  paid.  In 
Peebles  v.  aty  of  Pittsburgh,  101  Pa.  St.  304, 
our  Brother  Green  held  that:  "Where  there 
Is  compulsion,  actual,  present,  potential  in  In- 
ducing the  payment  by  force  of  process,  avail- 
able for  Instant  seizure  of  person  or  property, 
and  the  demand  la  really  illegal,  then  tbe 
party,  by  giving  notice  of  the  Illegality  and  of 
his  Involuntary  payment,  can  recover  back  the 
money  so  itald  In  an  action  brought  tor  that 
purpose."  This,  in  express  ternu,  was  reaf- 
firmed In  Harvey  v.  Bank,  110  Pa.  St.  212,  13 
AtL  202.  If  the  shippers  had  insisted  that 
illegal  tolls  were  being  exacted  from  them,  as 
the  JtU7  subsequently  foimd,  and  that  tliej 
paid  the  same  Involimtarily,  under  protest,  for 
the  purpose  of  having  thete  coal  pass  through 
the  locks,  they  could  have  recovered  any  ex- 
cess paid.  -  In  protesting,  some  notice  ought 
to  have  been  given,  formal  or  informal,  that 
the  amount  paid  would  be  recIaJmed.  We 
have  failed  to  discover  that  in  any  case,  ei- 
ther when  the  tolls  were  paid  or  at  any  other 
time,  was  notice  served  upon  the  company 
that  the  shipper  would  demand  repayment  of 
the  excessive  amount  paid.  As  we  have  not 
been  persuaded  that  there  Is  any  error  In  the 
instmctltms  complained  of,  but,  on  the  other 
hand,  after  a  careful  review  of  all  the  testi- 
mony, feel  that  what  was  said  to  the  Jmy 
was  propor,  all  the  aaalgnmenta  of  errtH:  are 
overzided,  and  tbe  Judgment  Is  a&rmed. 

OM  Fa.  St  U2» 
BBILSTBIN  et  al.  v.  BBII^IHIN. 

(Supreme  Court  of  Pennsytvaaia.    Dee.  80, 

1890.) 

DBVISB-INOOUB-FAUILT— m  TAIL. 

1.  A  devise  d  the  ine(nDe  of  land  passes  the 

land  also. 

2.  A  devise  to  G.  for  life,  "but,  should  she  die 
withoat  leaving  a  family,"  then  over,  is  an  Im- 
plied devise  to  her  family.  If  she  should  1eav# 
ooe. 

3.  A  win,  made  when  G.  was  10  rears  old, 
giving  land  to  her  for  life,  "but,  should  she  die 
without  leaving  a  tamib."  then  over,  means  it 
Q.  dk  wttbont  issue  or  Jiein  of  her  body.  wUefa 
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refen  to  u  Indefinite  failare  of  Issne,  thna  creat- 
ing in  her  a  fee  tall,  enlarged  br  the  itatnte  to  a 
fee  limplfe 

Appeal  frtHD  court  of  common  pleaa,  Alle- 
gheny comity. 

Amicable  action  and  case  stated  in  e]ec^ 
ment,  to  decide  between  Charles  Bellsteln  and 
others,  as  plaintiffs,  and  Adallne  BellBtein,  de- 
fendant to  determine  ownership  of  land  un- 
der the  wUI  of  George  P.  Btilateln,  Jr.,  de- 
ceased.^ Judgment  tot  detaUIant  Plaintiffs 
appeaL'  Affirmed. 

Archibald  H.  &  Harry  K,  Rowand,  for  ap- 
pellant*. J.  w.  Kinnear,  for  appellee. 

HITOHBLL,  .J.  The  language  of  the  will 
Is:  **lt  Is  my  desire  that  my  daughttf,  Oertle 
Bellsteln,  shall  receive  the  income  of  my 
property  *  *  *  as  long  as  she  Itves;  but, 
should  she  die  without  learlng  a  family." 
then  over  to  testator's  brother  and  sisters, 
the  appellants.  The  gift  oC  the  Income  Is  the 
gift  of  the  land  Itself.  Drusadow  7.  Wilde, 
68  Pa.  St  170;  Gurry  t.  Patterson,  188  Fa. 
St  238,  38  AU.  594.  In  the  former  case  It  Is 
said  by  Sbarswood,  J.:  "There  Is  no  construc- 
tion of  words  older  and  better  settled  than 
that  a  grant  or  devise  of  the  profits  of  land 
passes  the  land  itself;  'for  what,*  says  Lord 
Cok€^  Is  the  land  but  the  profits  thereof,  for 
ther^^  vesture,  herbage,  trees,  mines,  and  all 
whatever  parcel  of  the  land  doth  pass.*  Go. 
Litt  4,  6."  The  devise  over  In  case  (3ertle 
should  die  "without  leaving  a  family"  Is  an 
Implied  devise  to  her  family,  If  she  should 
leave  one.  It  Is  only  If  she  does  not  that  the 
devise  over  Is  to  take  effect,  and  there  Is  a 
necessary  implication  that  in  the  other  unex- 
pressed contingency  of  her  leaving  a  family 
the  estate  Is  to  go  to  them.  This  la  prac- 
tically assumed  without  question  In  the  long 
line  of  cases  on  the  subject,  which  are  care- 
fully reviewed  in  Seybert  v.  Hibbert,  S  Pa, 
Super.  Ot  637.  The  contest  in  all  of  them 
has  been  whether  the  devise  over  was  upon 
a  d^lnlte  or  an  Indefinite  failure  of  Issue. 
The  present  case  therefore  tnms  on  the  mean- 
ing to  be  given  to  the  word  "family"  In  the 
tetta^B  Intent  "Family"  is  not  a  technical 
word,  nor  can  It  be  given  any  technical  mean- 
big,  Irrespective  of  the  context  and  scope  in 
which  the  testator  used  It  It  Is  conceded 
that  It  includes  children,  and  ttie  anidlants* 
contoitUm  Is  that  It  means  children  only. 
But  It  Is  ft  broader  word  than  children.  In 
a  very  common,  If  not  the  most  usual,  sense. 
It  includes  all  the  persons  of  the  same  blood 
who  ore  dwelling  together  In  one  household; 
and  in  many  cases  even  the  condition  of  the 
same  blood  Is  not  requMte.  and  serrants  and 
others  may  be  Included. — as,  for  Instance,  for 
the  service  of  process.  As  already  said.  It  is 
admitted  that  the  testator,  by  the  word  "fam- 
ily,'* meant  to  Indude  children.  If  the  devi- 
see had  been  married,  and  with  children  and 
grandchildren,  all  dwelling  with  her  as  part 
of  her  household,  when  the  testator  wrote  his 
win,  there  could  be  so  doubt  whatevtt  that 


the  testator,  If  he  had  then  used  tiie  wota 
**famlly,"  meant  to  Include  them  alL  But  on 
what  ground  shall  we  assign  It  a  narrower 
meaning  when  used  with  reference  to  the  In- 
definite future?  When  he  wrote  his  will  his 
daughter  was  a  child  of  10  years,  and  he  was 
providing  for  her  in  her  unknown  circum- 
stances after  his  death.  He  foresaw  that  If 
she  lived  to  grow  up.  she  might  marry  and 
have  children,  and  be  meant  to  ivovlde  tor 
them  as  well  aa  for  her.  Bven  the  word 
"children"  may  be  construed  to  Indude  grand- 
children, If  It  dearly  appears  that  It  was 
used  with  that  intent  In  re  Elcbelberger's 
Bstate.  5  Pa.  St  264.  Had  the  testator  used 
the  word  "children."  and  his  daughter  had 
survived  all  her  difldren,  and  died  leaving 
grandchildren  only.  It  hardly  admits  of  doubt 
that  the  true  constructlcMi  of  his  intent  would 
have  Included  them.  But  he  used  a  more 
comprehensive  word  tlian  "children," — a  word 
that  would  certainly  have  Induded  grandchil- 
dren and  remoter  descendants,  if  In  existence 
then;  and  we  see  no  reason  to  exclude  them 
from  hlB  meaning,  though  children  and  grand- 
children were  then  all  alike  only  in  posse, 
l^e  natural  scope  of  the  word  "family"  In 
this  connection  Is  shown  by  Justice  Bell's  nse 
of  It  In  the  opinion  in  Etcheltterger's  Estate, 
supra:  "It  Is  plain  that  when  preparing  his 
will  [the  testator]  had  In  his  mind's  eye  all 
his  family,  consisting  of  his  immediate  de- 
scendants then  living."  We  are  therefore 
dearly  of  opinion  that,  by  tiie  words  "die 
without  leaving  a  family,"  the  testator  meant 
die  without  Issue  or  heirs  of  hw  body,  and 
under  all  our  cases  this  refers  to  an  Ind^lnlte 
failure  of  Issue,  which  creates  a  fee  tall  In 
the  flivt  taker,  enlarged  to  a  fee  simple  by 
the  statute.  Judgment,  thoefore,  was  prop- 
erly entered  for  defendant.  Judgment  af- 
firmed. 


(UH  Pa.  St  219) 

habvut  v.  knapp. 

CBopreme  Court  of  PennsylTania.   Dee.  Ml 
1899.) 

DBBD-OANOBLLA.TION— FRA.UD. 

A  conveyance  of  land  to  defendant  for  80 
shares  of  stock  of  the  T.  Co.,  a'  corporation,  of 
the  par  value  of  $4,000,  will  not  be  set  aside  on 
the  ground  of  fraod.  It  not  appearing  that  de- 
fendant made  any  false  representation  as  to  any 
exlBtiog  fact  nnlesa  it  was  as  to  his  having  paid 
$50  a  share  for  the  stoclt,  and  It  appearing  that 
having  been  a  member  of  a  limited  partner* 
riiip,  called  the  T.  Go.,  and  one  of  tiie  Indorsets 
of  its  note  of  $26,000;  the  plant  ot  the  company 
was  sold  on  execotion,  ana  boui^t  in  by  H.  In 
trust  for  such  indorsera:  that  thereafter  the 
company  was  incorporated,  and  such  plant  con- 
veyed to  F.  for  $79,000.  def«)dant  recdvlng  as 
his  proportion  92  uiares  of  stoA,  of  the  par 
value  of  $50  each,  and  that  defendant  paid  at 
the  aheriff's  aale  $2,300;  but  it  not  appearing 
how  much  he  put  into  the  original  company,  ao 
that  It  cannot  be  said  he  did  not  pay  the  amount 
represented. 

Appeal  troax  court  oi  common  pleas,  Alle- 
gheny county. 
Suit  by  Mdisaa  Harv^  ag^nst  John 
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Knapp.   Bill  (Usmltsed,  and  plalntltf  ^^eals. 

Affirmed. 

The  optnlon  o<  tbe  court  beknr  to  u  fol< 
Iowa: 

"The  blU  Is  for  tbe  rescisBlon  ot  a  deed 
of  conTeyaDce  of  land  on  the  ground  of  fraad 
.In  tbe  aale. 

**rind]ns8  ot  Fact 

**(!)  Before  1891.  John  Knapp,  the  defend- 
ant,  was  a  member  of  a  limited  partnership 
called  the  Thompson  Glass  Company,  Lim- 
ited.' which  had  a  plant  In  Fayette  county. 
He  was  also  one  of  a  number  of  sharehold- 
ers In  this  company  who  were  Indorsers  on  a 
note  for  $25,000,  made  by  the  limited  com- 
pany. 

"(2)  In  1881  the  plant  of  the  company  was 
kAA  by  the  sheriff  of  Fayette  county  on  an 
execution,  and  bought  by  Thomas  MlUer,  In 
trust  for  the  Indorsers  of  this  note. 

"(3)  In  July,  18^,  a  charter  was  obtained 
by  the  Thompson  Glass  Company  providing 
for  a  capital  stock  of  910,000,  one-tenth  of 
which  was  i«ld  In  in  cash.  Shortly  after- 
wards the  capital  stock  was  increased  to  $80,- 
000,  and  the  stock  paid  up  by  conveying  the 
property  so  ptuvhased  at  BherUTs  sale  to  the 
company  for  ¥79,000.  John  Kn^p  received 
as  his  proportion  thereof  92  shares,  of  the  par 
value  of  $50  each.  Tbe  glass  works  were 
operated  by  the  corporation;  a  Mr.  Clark,  a 
Bon-ln-law  of  defendant,  J)etog  secretary  and 
manager,  and  a  Mr.  Zimmers,  tbe  defendant's 
brother-in-law,  being  treasurer  of  the  com- 
pany and  factory  manager. 

"(4)  The  corporation  made  a  mortgage  <^ 
its  plant  to  a  trustee  to  secure  bonds  for  $40,- 
000,  and  tbe  plaintiff  (defendant)  became  the 
owner  of  one  bond  for  $500,  and  afterwards 
Joined  with  other  stockholders,  who  were  hold- 
ers of  bonds,  In  postponing  the  lien  of  their 
bonds  to  that  ot  certain  other  partlef  in 
ITnlontown. 

"(5)  In  18S8  tbe  plaintiff,  a  married  woman, 
tbe  wife  of  William  L.  Harvey,  was  tbe  own- 
er of  the  lot  of  land  In  the  borough  of  Bdtz- 
hoover,  Allegheny  county,  described  In  the 
first  paragraph  of  the  bill,  which  was  worth 
about  $6,000,  and  on  whldi  there  was  a  mort- 
gage for  $2,000. 

"(6)  In  the  winter  or  spring  of  1894,  Wil- 
liam L.  Harvey  came  to  the  defendant,  who 
lived  in  the  nelghborbood,  and  proposed  tbe 
sale  or  exchange  of  this  property  to  defend- 
ant for  stock  In  the  glass  company,  and  urged 
the  same  upon  blm.  The  defendant  finally 
offered  to  trade  80  shares  of  bis  stock  for  tbe 
property,  telling  Harvey  to  go  to  Unlontown 
to  look  Into  tbe  property,  and  referring  blm 
to  four  or  five  of  the  directors  of  the  com- 
pany, all  of  whom  lived  on  tbe  South  Side, 
Pittsburg,  and  were  more  or  less  known  to 
Harvey.  Harvey  was  out  of  employment, 
and  anxloos  to  get  a  situation  with  tbe  glass 
company.  He  and  Knapp  had  some  talk 
about  bis  getting  mcb  a  situation,  and  Har- 
vey, being  told  by  one  of  tbe  directors  that  be 
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bad  heard  that  Knapp  bad  agreed  to  get  him 
a  situation,  and  that  Knapp  could  not  do 
that,  went  to  Knapp,  and  told  him  what  this 
director  had  said;  whereupon  Knapp  and 
Harvey  went  to  Thomas  MlUer,  president  of 
tbe  company,  who  told  Harvey  that  there  was 
no  position  then  open,  but  that.  If  he  (Har- 
vey) became  a  stockholder.  It  would  no  doubt 
increase  bto  chances  of  getting  andi  a  posi- 
tion. 

"(7)  After  tbe  sale  had  been  practically 
agreed  upon  between  Knapp  and  Harvey, 
Knapp  went  to  see  Mrs.  Harvey,  where  the 
matter  was  talked  over.  Tbe  substance  of 
Mrs.  Harvey's  testimony  In  regard  to  the  con- 
versation between  herself  and  tbe  defendant 
is  that  he  spoke  of  how  well  bis  brother-in- 
law,  Mr.  Zimmers,  and  tbe  son-in-law,  Mr. 
dark,  who  were  employed  In  the  business, 
bad  done,  and  that  tbe  stock  would  be  a 
good  Investment  for  her,  and  that  he  and  his 
wife  liked  the  place;  that  he  had  paid  cash 
for  his  stock,  and  that  it  was  worth  every 
cent  of  It;  and  be  also  told  her  'how  nice  It 
would  be  that  Mr.  Harvey  could  get  a  posi- 
tion as  good  as  his  son-in-law  had,  and  he 
said  they  needed  a  good  salesman  up  there, 
and  that  Mr.  Harvey  would  have  a  good,  per- 
manent position  also.'  Mr.  Harvey,  who  was 
present  at  this  Interview,  testifies  that  Knapp 
said  that  he  had  bought  this  stock,  and  paid 
cash  for  it,  and  that  It  was  worth  every  dol- 
lar be  bad  Invested  in  it,  namely,  ^,000  ($S0 
a  share),  and  that  it  was  not  paying  a  divi- 
dend just  at  tbe  time  being,  but  that  It  was 
perfectly  safe,  and  'you  have  a  good  tblng, 
at  any  rate;  you  can  be  placed  aa  well  ttaere  aa 
my  Bon-ln-Iaw.* 

"(8)  The  defendant  was  called  aa  for  crosa- 
examlnaUon  by  the  plaintiff,  and  gave  some 
testimony.  He  was  In  111  health,  was  quite 
deat  considerably  advanced  In  years,  and 
very  evldentiy  not  in  a  mental  condition  to 
give  coherent  testimony,  or  to  understand 
very  well  tbe  questions  put  to  blm.  His 
counsel  did  not  attempt  to  put  blm  on  the 
stand  on  his  own  behalf,-  and,  in  our  opinion, 
was  Justified  In  not  doing  so. 

"(9)  Aside  from  the  effect  of  the  responsive 
answer  of  defendant,  we  are  unable  to  find 
from  tbe  evidence  that  the  defendant  agreed, 
as  a  part  of  the  consideration  for  tbe  ex- 
change, tbat  be  would  procure  a  situation  for 
the  husband  of  the  plaintiff,  or  made  any 
representations  to  her  concerning  any  alleged 
existing  fact  which  were  untrue,  unless  It 
might  be  In  regard  to  the  amount  paid  by 
blm  for  tbe  stock.  The  bill  alleges  that  he 
said  be  had  paid  $50  a  share  for  tbe  stock, 
and  the  answer  is  to  tbe  same  effect  It  ap- 
pears by  the  evidence  that  the  defendant  paid 
at  the  time  of  the  sherlfTs  sale  about  $2,200 
or  $2,300,  and  by  the  payment  of  this  amount 
became  the  owner  of  a  share  In  the  property 
sold  to  MlUer  In  trust,  and  with  that  share 
he  i>ald  up  his  stock.  How  much  money  he 
put  Into  the  original  limltM  company  does 
not  appear  In  the  evidence.  We  are  therefore 
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unable  to  say  that  the  answer  of  the  defend- 
ant In  this  respect  has  been  shown  to  be  on- 
true. 

"(10)  William  h.  Harrey,  the  husband  of 
plfthitifT,  did  not  at  any  time  obtain  a  posi- 
tion with  the  Thompson  Glass  Company,  and 
In  the  spring  of  1895  the  glass  company  fail- 
ed, and  its  property  was  sold  at  sheriff's  sale. 

"(11)  In  January,  18D6,  the  plalnUBT  eave 
notice  to  the  defendant  that  she  would  re- 
scind the  contract  on  the  ground  of  fraud, 
and  demanded  the  reconveyance  of  the  land, 
(Bering  to  return  the  stock  to  him  and  pay 
the  mortgage,  or  w  much  of  It  as  he  had 
already  paid,  and  the  bill  herein  waa  filed 
August  81,  1898. 

**Coiidiuloiu  of  Iftw. 

"If  the  above  findings  of  fact  are  correct, 
the  plaintiff,  of  course,  has  no  right  to  have 
the  contract  In  question  rescinded,  and  the 
property  reconveyed  to  her.  A  large  number 
of  requests  for  findings  of  fact  and  conclu- 
sions of  law,  covering  the  whole  ground,  have 
been  presented  to  the  court  by  each  of  the 
parties,  which  bare  been  answered,  and  are 
filed  herein.  Let  the  bill  be  dismissed,  the 
costs  to  be  paid  by  plaintiff." 

W.  G.  Guller.  3.  M.  Shields,  and  J.  D.  Wat- 
aoOt  for  appellant  J.  Boyd  Doff,  and  B.  A. 
Lawrence,  for  appellee. 

PEB  CUBtAM.  This  appeal  by  the  plain- 
tiff is  from  the  decree  diamlsslng  her  bill, 
wherein,  among  other  things,  ahe  prayed  for 
the  cancellation  of  her  conveyance  to  the  de- 
fendant on  the  ground  of  his  alleged  hraud  in 
the  procurement  of  the  same,  etc.  The  tacts 
upon  which  the  decree  Is  based  are  fully  set 
forth  In  the  opinion  of  the  learned  trial  Judge, 
Including  his  answers  to  requests  for  findings 
of  t&ct  submitted  by  both  parties,  respective- 
ly, and  need  not  be  recited  here.  A  careful 
consideration  of  the  record  has  satisfied  us 
that  his  findings  are  fully  sustained  by  the 
pleadings  and  the  evidence.  His  conclusions 
of  law  are  also  correct  We  find  no  error 
that  would  Justify  a  reversal  or  modification 
of  the  decree,  nor  Is  there  anything  in  either 
of  the  speciflcatious  of  error  that  requires  dis- 
cussion. The  decree  is  affirmed  on  the  opin- 
ion of  the  court  below,  and  the  appeal  is  dlsr 
■mlBsed,  ftt  appellant  •  costs. 


(183  Fa.  St.  BUS) 

GALLAGHER  v.  MACLEAN  tt  aL 

(Supreme  Court  of  PennBylvBnia.    Dec  30, 

1899.) 

MAGISTRATES'  COURTS— JURISDICTION— STAT- 
UTES—CONSTITUTIONAL  LAW— WRITS. 

1.  Const,  art.  6,  f  12,  providing  for  the  estab- 
liahment  of  coorts  in  Philadelphia,  to  be  held  by 
mamstrateB  who  "ahall  exercise  such  Jurisdiction 
*  *  *  as  is  now 'exercised  by  aldermeo.  aub- 
Jeet  to  snch  changes,  not  involvhig  an  increase 
•f  eivil  Jurisdiction,  or  conferring  political  duties, 
as  may  be  made  by  law,"  is  not  violated  by  Act 
Feb.  o.  1875,  amendine  Act  May  25,  1874,  es- 
teUithiiig  audi  courts,  thoagh  requiring  one  mag* 


Mrate  to  exradse  tSie  same  JoriadietioB  as  waa 

exerdsed  by  two  aldennen. 

2.  The  limitation  by  Const,  art.  5.  1  12,  of  a 
magistrate's  court  to  a  jurisdiction  not  exceed- 
ing $100,  does  not  prevent  a  proceeding  before  a 
magistrate  and  Jury,  under  Act  Mardi  21,  1772» 
for  removal  of  tenants  at  expiration  of  lease, 
though  the  dflm&ges  for  detention  may  exceed 
$100;  the  ascertainmeot  thereof  being  for  the* 
freeholders  constituting  the  jury. 

3.  Const  art.  3,  8  6,  providins  that  no  law  shall 
be  amended  by  reference  to  its  title  only,  but  bo 
much  aa  is  amended  shall  be  re-eoacted  and  pub- 
lished at  length,  does  not  require  Act  Feb.  5, 
1875,  providing  that  one  magistrate  shall  exer- 
dse  the  same  jurisdiction  as  previously  exerdsed 
by  two  aldermen,  to  eK  out  aajr  previous  legi»- 
latioo  which  it  affects. 

4.  Any  irregularity,  in  that  four  days  elapsed 
between  Issuance  of  summons  and  Its  return,  is 
cured  hf  defendant  appearing  on  the  day  of  the 
zetuni,  at  the  hearing. 

Appeal  from  superior  court 

Proceeding  by  L.  B.  GaUj«ber  agalnat 
Pauline  I.  Uaclean  uid  another.  From  the 
Ju^moit  of  the  superlw  court,  affirming  a 
Judgment  of  the  court  ot  common  pleaa 
which  affirmed  a  Judgment  of  a  magistrate 
for  plaintiff,  defendants  api>eal.  Atflrmed. 

Part  of  the  opinion  of  Judge  Wiltbank,  of 
the  court  of  common  pleas,  is  as  follows;  "It 
remains  to  consider  the  application  of  the 
sixth  section  of  article  S  of  the  constitution 
made  by  the  defendant  That  section  pro- 
vides In  substance  that  no  law  shall  be 
amended  by  reference  to  Its  title  only,  but 
so  much  as  Is  amended  shall  be  re-enacted 
and  published  at  length;  and  It  Is  here  con- 
tended that  the  act  of  1875,  in  the  particular 
that  it  changed  the  members  of  the  court 
from  two  magistrates  to  one,  was  in  amend- 
ment of  the  act  of  March  21,  1772,  and  that 
therefore  the  parts  of  the  latter  reached  by 
the  amendment  should  have  been  re-enacted 
and  published.  We  do  not  concnr  in  this 
view.  This  court  said  of  this  section  of  the 
third  article  of  the  constitution  in  Donobngh 
V.  Roberts,  11  Wkly.  Notes  Gas.  186,  that  'the 
Intention  of  the  constitution  Is  that  when 
the  provisions  of  a  former  law  are  to  be  In- 
corporated with  a  subsequent  statute,  they 
or  the  law  containing  them  shall  be  re-enact- 
ed and  published  at  length.*  But  the  act  of 
1875  manifests  no  legislative  contemplation 
of  the  act  of  1772,  or  design  to  Incorporate  its 
provisions.  It  Is  an  act  in  certain  respects 
Inconsistent  with  earlier  legislation,  and  in 
certain  particulars,  therefore,  earlier  legisla- 
tion must  give  way  to  It  There  Is  no  man- 
date of  the  constitution  that  where  legisla- 
tion affects,  one  way  or  another,  legislation 
that  has  gone  before,  in  every  Instance  every 
statute  thus  In  part  or  in  whole  affected 
must  be  referred  to  by  tiUe,  and  be  quoted 
at  more*  or  less  length,  as  the  case  may  re- 
quire, in  the  latest  enactment  There  are 
the  cases  In  which  this  must  be  done,— of  re- 
vivor, amendment,  extension  of  provisions; 
but  tiiese  are  a  few  only  of  many  cases  of 
enactments  modifying  what  has  gone  before, 
and  the  act  of  1675  Is  of  a  larger  number." 

Part  of  the 'Opinion  of  Judge  Reeder,  of 
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file  lup^or  conrt.  1b  as  foHowB:  "As  to  the 
objection  that  more  than  four  dayi  elapsed 
from  the  Issuance  of  the  snmmohs  and  Its 
retnmlng,  we  can  only  say  that  the  record, 
which  Is  the  only  evidence  before  as,  shows 
that  the  defendant  did  appear  on  the  day 
ttie  return  of  the  writ  B.t  the  bearing  befor* 
the  magistrate,  and  whatever  Irregularity,  If 
any,  there  might  have  been  In  this  regard, 
was  cured  by  such  appearance.  This  has 
been  decided  by  a  long  line  of  cases  In  this 
state,  beiflnulng  with  Stroup  t.  McClvre,  4 
Testes,  S23;  Blashford  t.  Duncan,  2  Serg.  ft 
R.  4«0." 

Charles  F.  Zl^le^  and  HeniT  Bndd,  tor 
anwllaats.  EUas  P.  Smlthers,  fbr  v»pelle& 

McGOLLUH.  J.  This  was  a  proceeding  In- 
stituted for  the  removal  of  tenants  at  the  ex- 
piration of  the  term  of  their  lease.  It  was 
brought  and  prosecuted  In  the  city  of  Phila- 
delphia tiefoFe  a  magistrate  and  a  jury.  It 
was  contested  on  two  grounds.  The  first 
and  main  contention  In  the  court  of  Qommou 
pleas  and  In  the  superior  court  was  that  the 
magistrate  erred  In  entertalnlDg  Jurisdiction 
of  the  case  under  the  act  of  March  21,  1772, 
and  the  second  was  that  the  summons  was 
made  returnable  more  than  fonr  days  after 
the  Issuance  of  It  On  the  removal  of  the 
case  to  the  court  of  common  pleas  No.  2, 
the  principal  questlMi  discussed  by  eounsd 
was  fully  considered  In  an  opinion  by  Wilt- 
bank,  J.,  wbd  speclflcally  answered  the  ob- 
jections made  to  the  act  of  February  6,  187C 
(P.  I*,  56).  as  Tloutfvo  of  three  clauses  of  the 
constlttttioo.  to  wit,  the  sixth  and  seventh 
sections  of  article  8,  relating  to  legt^tlon. 
and  the  twelfth  section  of  article  5.  relating 
to  the  Judiciary.  The  result  of  the  hearing 
bad  In  the  common  pleas  was  an  affirmance 
of  the  Judgment  entered  by  the  majgistrate. 
This  was  followed  by  an  appeal  to  the  supe- 
rior court,  with  a  like  result,  and  by  an  ap- 
peal from  the  superior  court  to  the  supreme 
court  There  was  no  discrepancy  or  disa. 
greement  In  the  conclusion  arrived  at  by  the 
conrt  below  respecting  the  Cfwstltutionallty 
of  the  act  of  B^bmary  5,  nor  material 

difference  In'the  reasoning  on  which  the  con- 
clusion was  based.  By  the  act  of  March  11, ' 
1788,  aldermen  were  substituted  in  the  dty 
of  Philadelphia  for  Justices  of  the  peace.  It 
Is  declared  In  article  K,  i  12,  of  the  constitu- 
tion that  "In  Philadelphia  there  shall  be  es- 
tablished for  each  thirty  thousand  Inhabit- 
ants, one  court  not  of  record,  of  police  and 
dvll  causes,  with  Jurisdiction  not  exceeding 
one  hundred  dollars;  such  courts  shall  be 
held  by  maglstratCB  whose  .term  of  office  shall 
be  five  years  *  *  •  [and  who]  shall  ex- 
ercise such  Jurisdiction,  civil  and  criminal, 
except  as  herein  provided,  as  Is  now  exer- 
etoed  by  aldermen,  Bubject  to  such  changes, 
not  Involving  an  Increase  of  civil  Jurisdiction, 
or  conferring  political  duties,  as  may  be 
aude  by  Uw.**  It  U  also  declarea  In  uld 


article  and  section  that  "In  Philadelphia  the 
office  of  alderman  Is  abolished."  The  act  of 
May  25,  1874,  esUbllsbed  the  courts  called 
for  by  section  12,  art  6,  of  the  constitution, 
and  directed.  Inter  alia,  that  each  court 
should,  be  held  by  two  magistrates.  A 
change  In  this  respect  was  made  hi  section 
12  of  the  act  of  February  K,  ISrrs,  which  sec- 
tion Is  a?  followB:  "The  Jorlsdlction  of  each 
of  said  magistrate  shall  extend  throughout 
the  city  and  county  of  Philadelphia,  and  they 
shall  be  by  virtue  of  their  office  ex  officio 
Justices  of  the  peace;  they  shall  have  all  the 
powers  and  ahail  exercise  the  same  Jurisdic- 
tion, civil  and  criminal  (except  as  herein 
otherwise  provided)  as  Is  now  by  law  exer- 
cised by  aldermen  of  said  city,  and  shall  be 
liable  to  the  same  limitations  and  restrlct- 
tions,  pajns  and  penalties,  that  are  now  im- 
posed upon  aldermen  by  the  laws  of  this 
commonwealth.  Where  by  law  two  alder- 
men are  now  required  to  hear  and  determine 
any  matter  brought  before  them,  the  same 
Jurisdiction  Bhall  be  exercised  by  one  magis- 
trate." Tbe  principal,  If  not  the  only,  ground 
of  the  appetlants*  attack  upon  the  act  of  1875 
Is  found  In  tbe  last  clause  of  section  12.  The 
ground  on  which  the  attack  was  based  was, 
as  we  hate  already  seen,  carefully  consid- 
ered and  passed  upon  by  tbe  courts  to  which 
we  h^-ve  referred  In  another  part  of  this 
opinion.  It  Is  not  necessary  to  quote  herein 
the  whole  or  part  of  the  opinions  filed  In  said 
courts.  It  Is  sufficient  to  say  of  tbe  opin- 
ions that  they  cleaHy  expressed  the  views  of 
tbe  courts  In  which  they  were  filed,  and  held 
that  the  act  of  1875  was  not  in  conflict  with 
the  constitution.  It  has  not  been  satisfaeto- 
rHy  shown  wherein  the  act  of  187S  Is  viola- 
tive, of  any  provision  of  the  constitution  m- 
lating  to  the  establishment  of  magistrate^* 
courts  In  Philadelphia.  It  cannot  be  Justly 
charged  that  the  act  Involves  an  tncrease  of 
dvU  JifrlsdlcUon  or  confers  political  duties. 
It  mnat  therefore  be  regarded  aa  legislation 
within  the  scope  of,  and  In  confonolty  with. 
Section  12,  art  5.  That  the  maglBtrate'B 
conrt  iB  limited  to  a  Jurl8dIcti<Hi  not  exceed- 
ing 9100  furnishes  no  bar  to  a  participation 
of  the  magistrate  in  a  proceeding  under  the 
Act  of  March  21,  1772.  It  Is  not  the  Justice 
of  the  peace  or  the  magistrate  who  ascer- 
tains the  damages  recoverable  in  the  pro- 
ceeding under  said  act  It  Is  the  freeholders 
who  constitute  the  Jury  on  whom  this  duty 
rests,  and  by  whom  it  Is  exclusively  dis- 
charged. We  cannot  add  anything  to  what 
was  said  by  tbe  Judges  of  the  courts  below  In 
their  opinions  respecting  the  clause  In  sec- 
tion 12  of  the  act  of  1875  which  requires  one 
magistrate  to  exerdse  the  same  Jurisdiction 
as  was  previously  exercised  by  two  alder- 
men. We  cannot  discover  In  this  require- 
ment any  violation  of  the  constitution,  nor 
can  we  assent  to  the  claim  tbat  section  6,  art 
3,  Is  violated,  as  contended  by  the  plaintiff. 
A  sufilcient  aaswer  to  this  contentioo  Is  f  ooad 
in  the  opmion  9t  Judge  ^mtbank. 
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The  second  asslgoment  of  error  la  luffl- 
clently  answered  tn  the  opinion  of  Judge 
Reeder,  wnich  will  be  found  In  7  Pa.  Super. 
Ot  411.  The  speclflcatlons  of  error  are  over- 
mled,  and  tbe  Judgment  la  affirmed. 


nw  Pk.  Bt  ss) 

THOMPSON  T.  McGRBADT. 

flSnpmie  Oonrt  of  Penoi^lTaiiia.   Dee.  10; 
1809.) 

BUUman^HAUCB-KVIDKNOa. 

1.  Where  defendant,  a  surgeon  of  establithed 
reputation,  after  attendlDs  plaintiETfl  husband 
for  three  montha,  attempteo.  a  critical  operation, 
resnltins  la  death,  and  uie  at  once  accuued  hhn 
of  malpractice,  repeated  tbli  fo  disinterested  per- 
■ODi,  and  threatened  action  for  danuxes,  malice 
cannot  be  attributed  to  .him  In  that,  when  in- 
Tlted  to  an  interview  with  her,  after  being  re- 
gnested  to  leave  the  house  when  a  post  mortem 
was  being  held  on  her  husband,  be  accused'  her 
of  perjiuT,  in  that  she  had  testified  at  the  in- 

Seat  that  her  husband  was  mudi  better  on  the 
r  of  the  operation,  while  she  had  toU  defend- 
ant that  he  was  much  worse. 

2.  Testimony  honestly  given,  on  a  trial,  of 
cUcmnstancea  connected  with  the  utterances  of 
&e  slanderous  words,  tending  to  mitigation  of 
damages,  cannot  be  urged,  on  a  second  trial,  as 
a  maudoua  repetition  of  the  slander. 

Appeal  from  court  of  onnmon  pleaa,  AUe- 
gbieny  county. 

Actum  by  Anna  B.  Thompson  against  R. 
J.  HcCteady.  Judgment  for  plaintiff.  De- 
fendant ajipeala.  Reversed. 

J.  M.  Btoner  and  R.  T.  M.  McGready,  tor 
appellant  Robert  T.  Relneman,  for  appel- 
lee^ 

DEAN,  J.  The  defendant  Is  a  reputable 
physician  and  surgeon  of  many  years'  prac- 
tice la  Allegheny  City.  He  had  been  In  at- 
tendance  upon  one  Bdward  Thompson  for 
about  three  months  before  May  4.  1896. 
Thompson  was  aflSlcted  wltb  pleurisy.  On 
that  day  a  surgical  operation,  with  the  pur- 
pose of  draining  the  chest,  was  attempted. 
McCready  was  assisted  by  Dr.  Stybr  and  a 
medical  student,  Boggs.  As  preparatory  to 
the  operation,  chloroform  was  administered. 
Noticing  immediately  an  unfavorable  effect, 
the  attempt  was  abandoned,  and  efforts 
made  to  restore  him  to  conscionsness;  but 
these  were  unavailing,  and  death  resulted. 
When  the  alarming  symptoms  appeared,  tbe 
wife  (this  plalntifl)  was  sent  for,  and  when 
she  entered  the  room  she  wildly  accused  Dr. 
McCready  of  causing  her  husband's  death, 
and  declared  that  he  should  be  made  to  pay 
for  it.  Tbe  widow  then,  without  the  knowl- 
edge of  McCready  or  Stybr,  engaged  Dr. 
Matson  to  make  an  examination  of  her  hus- 
band's body.  He  Insisted  that  those  present 
at  the  operation  which  resulted  in  death 
should  also  be  present  at  the  post  mortem. 
It  was  Bet  for  10  o'clock  of  tbe  morning  of 
the  day  of  tbe  funeral.  There  were  present 
Ave  surgeons,— Matson,  Ferree,  Hartmeyer, 
McCready,  and  Stybr.  When  they  were 
about  to  .  commence  the  examination,  the 


plaintiff  came  into  the  room,  and  said,  *^ou 
doctors  who  were  not  sent  for  can  go  out" 
iicCready  did  go  out  at  the  Invitation  of 
plaintiff  aud  urgent  request  of  the  other 
physicians,  and  had  a  conversation  with  her 
In  the  kitchen.  The  evidence  is  contradic- 
tory as  to  the  exact  words  used  by  either. 
Both  were  excited,  aud  probably  both  very 
angry.  She,  In  substance,  accnslng  him  of 
malpractice  In  causing  the  death  of  her  hus- 
band, and  he  Indignantiy  denying  It  It  ap- 
pears that  the  day  before  the  post  mortem 
the  coroner  had  held  an  Inquest  at  which 
Mrs.  Thompson  testified  as  a  witness,  mak- 
ing the  statement  that  the  day  the  chloro- 
form was  administered  her  husband  was 
mnch  better,  while  the  doctor  alleged  she 
had  told  him  before  the  operation  that  he 
was  much  worse.  The  doctor  alleged  he 
called  her  attention  to  these  contradictory 
statements,  and,  In  substance,  charged  her 
with  perjury  before  the  inquest  For  this 
accusation  Mrs.  Thompson  brought  suit  for 
slander.  The  case  came  on  for  trial  in  April, 
1897.  McCready  took  the  stand  as  a  witness 
in  his  own  defense,  an<i  gave  his  version  as 
to  what  occurred,  and  under  what  clrcnm- 
stances  the  slanderous  words  were  spoken 
by  him.  There  was  a  verdict  for  plaintiff 
which  was  set  aside,  aud  a  new  trial  grant- 
ed by  the  court  At  the  second  trial  (the  one 
we  are  reviewing)  counsel  for  plaintiff  offer- 
ed and  read  in  evidence  the  notes  of  the  doc- 
tor's testimony  taken  at  the  flrst  trial,  to 
show  a  repetition  of  the  charge  of  penury  la 
open  court  It  Is,  In  substance,  the  same 
statement  as  made  at  tbe  second  trial,  te 
wit  that  when  they  went  to  the  house  to  ad- 
minister the  ansesthetic  she  told  them  her 
husband  was  a  great  deal  worse,  but  when 
before  tbe  coroner  she  testified  under  oath 
that  he  was  a  great  deal  better  that  day. 
Be  said,  as  appears  from  the  notes,  In  an- 
swer to  a  question  by  plalntUTB  counsel:  **! 
say  that  it  was  false,  because  the  words  she 
used  on  the  4th,  when  we  went  there,  was 
that  he  was  a  great  deal  worse,"  And  said: 
"If  you  persist  In  making  so  much  fuss 
about  this,  and  stirring  up  so  much  excite- 
ment I  will  be  compelled  not  only  to  have 
you  arrested  for  slander,  but  tor  perjury  as 
well."  It  was  denied  by  plaintiff  that  de- 
fendant spoke  these  words  to  her,  or  that 
she  heard  them.  She  admits  that  she  re- 
quested the  doctor  who  had  not  been  Invited 
to  leave  the  house.  It  was  not  denied  by  de- 
fendant tbat  he  used  the  language  as  stated, 
and  that  technically  the  words  were  slander- 
ous. His  main  defense  was  that  under  the 
circumstattces,  there  was  great  aggravation, 
and  that  he  used  tbe  language  while  in  pas- 
sion; therefore  damages  should  be  oo  more 
than  nominal.  The  court  submitted  the 
question  of  damages  to  the  Jury  In  an  elabo 
rate  charge.  There  was  a  verdict  t<a  plain- 
tiff  in  the  sum  of  91,0^  and  we  have  thla 
appeal  by  defendant 
The  bnrdoi  of  appellantTe  eomplalnt  In  bla 
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nine  Mlsnments  or  orror  Iv  fbat.  In'  t1«w  of 
Uw  imeo&tndlcted  erldence,  the  charge  tended 
to  nndolr  Inflame  dunageii  aqtedallr  In  aa- 
madDf  there  was  ample  erldence  of  aucfa 
malice  aa  wvold  vanant  a  verdict  for  Tlndto* 
tire  damagea.  We  tnlnk  there  wu  no  evi- 
dence in  this  ease,  and  we  have  carefully 
nad  vwery  vord  of  tt  wUch  would  wanant  a 
Jot  te  ftodlng  pnnltlTe  damagok  A  rargetm 
Qt  eataUlBlied  reputation  attenda  a  patient  for 
tiuee  nuntha.  In  tlie  esnrclae  of  hla  beat 
Jodgmmt,  a  critical  operation  la  attempted, 
wblcta  leaalta  In  death.  At  once  tbe  widow 
accuses  him  of  malpractice^  and  In  no  doubt- 
ful langnage  thre&teni  anlt  for  damages.  Tbe 
accusation  is  kept  up  in  the  days  following 
mtn  the  trial,  for.  vrtille  She  does  .not  recol- 
lect aaylng  to  othera,  ahe  admitted  at  the  trial 
that  sbe  bellered  defendant,  by  ignorant  ta- 
recUess  treatment,  caused  her  hoaband'a 
death.  That  she  made  such  declarations  to 
otboB  entirely  dMnterested,  and  (to  nae  her 
own  language)  said  she  "would  make  him 
pay  tot  It,"  li  too  dear  for  doubL  Smarting 
under  such  an  accusation,  the  defendant,  sen- 
sltlTe  as  to  hla  iwofesricmal  diaracter,  retorta 
la  tbe  kitchen,  where  he  waa  InTtted  to  an 
interview  her,  that  she  was  gnllty  of  per- 
puj  before  Oie  conmer'B  inquest  He  aasnm- 
eft,  as  one  not  a  lawyer  mlg^t  aaram^  that, 
if  she  had  said  to  him  her  husband  waa  worse 
tbe  day  of  hia  death,  and  Iboi  testiflcd  under 
eatb  that  he  waa  better,  the  sworn  testimony 
waa  iUse^  and  therefore  perjury.  The  con- 
closlon  by  no  means  followed.  Yet  this  was 
tbe  doctor'a  notion  of  peijnry;  hence  the  ae> 
eoaatton.  But  could  there  be  drcnmatanoee 
of  greater  inroTocallon  <ff  probablllt;^  (tf  ajiget 
than  those  preceding  the  utterance  of  the 
slander?  TbB  court  Itself  would  not  have 
pennltted  the  Terdlet  to  stand,  as  la  apparent 
from  the  diarge.  If  Oila  had  been  Ibe  only 
eridestoe  on  tbe  question  of  malloe.  But  tbe 
learned  fudge  waa  of  opinion  that  tbe  repeti- 
tion of  tbe  wOTds  of  defendant  on  the  witness 
stsnd  at  the  first  trial  would  warrant  the 
Jury  In*  finding  vlndlctlTe  damages.  He  flnis 
fatstmeted  tbe  Jury:  "But  that  ia  not  an  of 
this  caae.  Assuming  that  tbe  offense  should 
be  mitigated,  and  looted  upon  with  rery  con- 
riderable  leniency  from  what  occurred  at  the 
time  they  wm  orltfnalty  voken,  the  jury 
hare  a  rl|^  to  take  Into  consideration  what 
occntRd  afterwards;  and  If  it  Is  true,  as  al- 
lied by  tbe  defendant,  and  aa  aeema  to  be 
Aown  by  the  testimony  that  Is  before  you, 
that  in  open  court,  a  year  or  more  afterwards, 
he  repeated  his  asaertlott  substantially  to  tbe 
eflCeet  that  sbe  bad  done  that  which  he  diar- 
ged  ber  with  doing  before  the  coroner,— com- 
mitted peTjury,— and  bad  no  witnesses  to  es- 
tablish that  fact  before  the  Imy,  tt  is  » 
drenmstance  from  which  you  may  Infer  that 
It  waa  not  dmply  words  spoken  to  the  beat 
tt  passion,  but  that  they  wercr  spoken  mall- 
donaly.  I  do  not  say  yon  should  so  find,  but 
One  are  drcumstances  from  which  you  may 
lafsF  that,  And,  tt  yon  should  come  to  tiiat 


eonduskm.  then  yon  IWTe  a  rli^t'  to  add,  to 
what  yon  think  proper,  by  way  ot  ordinary 
and  proper  conqpenaatlon,  whatever.  In  your 
Judgment;  wonld  be  a  proper  amount  by  way 
of  poulty  or  punltiTe  damages'for  a  charge 
.  made  and  subeeanaitly  Inalsted  upon  un- 
der drcumstances  that  were  certainly  lo  excus- 
able." We  do  not  thtok  the  testimony  of  a  de- 
fendant, such  aa  given  by  him  at  a  former 
trial  of  the  same  canse^  la,  to  any  correct 
view  of  tbe  law,  such  a  repetition  of  the 
slanderoin  diarge  as  aggravates  tbe  degree 
of  malice.  We  do  not  question  tbe  sonnd- 
nesa  of  tbe  rule  that  tbe  repetition  of  a  slan- 
deroos  accusation,  when  Its  falsity  is  known 
to  the  defmdant,  la  evl&nce  to  aggravation 
of  damages.  We  only  question  Ito  applica- 
tion to  these  facta.  Tlie  defendant  had  to  an- 
swer at  the  first  trial,  as  to  this  one,  a  charge 
of  idander.  As  he  did  not  deny  tint  he  mis 
technically  gun^  of  the  charge  to  bis  defense, 
he  sou^t  solely  to  mitigate  damagea,  not  by 
alleging  the  charge  waa  true,  to  a  repetition 
of  it,  but  by  dwwlng  tbe  drcnnurtmnees  un- 
der wlilch  ft  was  made^  and  that,  when  be 
made  It  according  to  hla  idea  of  peijury,  be 
believed  It  true.  Xotloe  the  dil^ma  to  which 
defendant  was  placed:  He  did  not  deny  he 
spoke  the  words  substantially  aa  laid;  he  did 
net  plead  Justification;  he  did  allege,  however. 
In  mitigation  of  damages,  that  the  drqumstan- 
cee  under  which  they  were  spoken  lessened 
the  degree  of  malice.  If  he  aat  alleat  tbe 
Jury  mli^t  infbr  the  woida  were  a  flagrant 
malldoua  slander,  and  assess  damages  BQoord- 
Ingly;  If  he  took  the  stand,  and  testified  to  tbe 
drcumstances  attending  tbelr  utterance,  then 
that  waa  a  rqietttlon  itf  the  slander,  which 
establldied  tiie  highest  degree  of  malice,  aqd 
should  swell  the  damages.  Tbe  theory  Is  not 
aound.  l^eathnony  honestly  given,  to  a  Judi- 
cial proeeedliv,  of  drcnmstaneea  enmected^ 
with  tiie  utterance  of  the  slanderons  words,' 
tending  to  mitigation  of  damages,  cannot  be' 
nqced  aa  a  malldoua  repetition  of  tbe  slander. 
And  this  has.  In  substance,  been  so  decided. 
Words  used  to  legal  proce^ngs  pertinent  to 
the  case  to  band  are  not  actionable.  8  BL 
Gonun.  12B.  In  an  affidavit  of  exculpation  the 
defendant  averred  bis  antagonist  had  sworn 
falsely.  The  words  were  held  not  actionable. 
If  words  spoken  to  defdise  to  a  legal  pro- 
ceedipg,  although  not  true,  furnish  of  tbem- 
sdvea  no  original  cause  of  action,  how  can  a 
merely  necessary  repetition  of  tiiem  as  a  de- 
foiae  to  a  l^al  proceeding  hdghten  tbe  de- 
gree  of  maUceT  As  Is  said  Tllghman,  O.  J., 
to  Sean  v.  McLaughlin,  2  Brag.  A;  B.  460: 
"In  all  Judicial  proceedings  the  parties  are 
permitted  to  speak  freely,  and,  If  th^  ahould 
ima  make  use  of  harsh  expressions,  they  will 
not  be  liable  to  an  action,  although  tbe  same 
wwds  spoken  on  another  occasion  would  be 
actionable  .  But  this  privilege  Is  not  to  be 
abused,  nor  la  a  party  pmnltted  to  utter  stan- . 
derous  words  against  a  witness  by  way  of  In- 
sult *nd  net  to  the  course  of  hla  defense.  If 
tbe  defendant  had  said  he  wonld  prove  tiie 
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testimony  of  plalntlfl  to  be  false,  he  would  not 
have  been  liable  to  an  action,  although  he  had 
Called  In  his  eTldence."  In  the  case  before  ua 
the  defendant  flrat  uttered  the  slanderous 
words  out  of  court,  at  ptaintilTs  dwelling. 
This  raised  a  cause  of  action  in  Caror  of  the 
plaintiff.  On  the  trial  of  the  cause  he  sought 
to  show  extenuating  circumstances  in  mitiga- 
tion of  damages.  The  Jmy  were  permitted  to 
stamp  this  defense,  In  a  subsequent  trial,  aa  a 
repetition  of  the  slander,  and  swell  the  dam- 
ages. It  Is  a  harsh  rule,  not  sustained  on 
either  reason  or  aathority.  It  was  error  to 
give  to  the  evidence  the  effect  allowed  to  it 
In  the  charge  of  the  learned  Judge.  Whether 
the  testimony  of  defendant  at  the  former  trial 
was  admissible  for  any  porpose,  we  are  not 
called  upon  to  decide,  for  there  was  no  ob- 
jection to  It  when  offered.  But  the  sixth, 
seventh,  and  eighth  assignments,  embracing 
those  parts  of  the  charge  which  permitted  the 
Jury  to  give  It  the  eftect  of  aggravating  dam- 
ages, are  sustained.  The  other  assignments 
are  overruled.  Judgment  la  xwttsed,  and  a 
v.  C  d.  n.  awarded. 


(IM  Pa.  St.  210) 

BINGLBB  V.  BOWMAN  «t  ox. 

(Sapreme  Oovrt  of  Penngylnnia.   Dee.  80, 

1890.) 

WDVB  BBPARATB  LAKD8-00NTRA0T  TO  CtttI 
TBT-BKPARATB  ACKNOWLBDO- 
HBNT  OP  WIPB. 
Gontract  to  coarey  separate  lands  of  a  wife, 
executed  Jointly  tv  ber  and  husband,  bat  not 
■eparatdy  acknowledged  by  her.  Is  not  binding 
on  her;  Act  Feb.  24,  1770,  providing  for  joint 
execution  by  haaband  and  wife  of  a  deed  for  her 
property,  and  her  separate  examinatioa,  and  Act 
April  11,  IdlS  (P.  U  636).  Act  June  8,  18S7 
(P.  L.  882),  and  Act  June  8,  1803  (P.  L.  8M). 
while  enlarging  the  rights  and  powers  of  mar- 
ried women  as  to  their  prt^erty,  en>rees]y  pre- 
serving nncbsnged  the  regnirements  that  the  hns- 
band  most  Johi  in  the  deed,  and  there  being  no 
provlrion  dispenaiog  with  tiie  protection  to  her 
of  a  separate  acknowledgment 

Appeal  from  comt  of  oommoii  pleas,  Alle- 
gheny county. 

.Action  by  Charles  H.  Bingler  against  0.  P. 
Bowman  and  wife  for  ajMdfic  performance  of 
an  agreement  to  exchange  lands  of  said  wife 
for  plalntUTs  lands.  Judgment  for  defend- 
ants. Plaintiff  appeals.  Affirmed. 

Samuel  B.  Ortfflth.  for  appellant  WU^un 
L.  Monro,  for  ai^ellees. 

MITOHETJi,  J.  The  questlOT  was  whether 
an  agreement  between  ^alntiff  and  defend- 
ants to  exchange  lands,  executed  Jointly  by 
husband  and  wife,  defendants,  but  not  sepa- 
rately acknowledged  by  the  latter,  is  binding 
upon  her.  Two  subjects  are  presented  for 
consideration,  and  a  glance  at  our  statutes 
makes  it  apparent  that  they  have  not  been 
treated  concurrezitly,  but  as  distinct  and  sepa- 
rate sDbJects  for  legislation.  The  rl^ts  and 
powers  of  a  married  woman  over  her  vtopertj 
have  beoi  sabatantially  revolutionised  in  re- 
nnt  Teai^  but  the  mode  of  wanMng  them 


In  the  alienation  of  her  land  has  r«nalned 
without  change  for  more  than  a  century. 
The  common-law  method  of  conveying  land 
by  feoffment  with  livery  of  seisin  was  very 
early  found  burdenscone  In  the  eolooy,  and, 
of  course,  the  aliening  of  a  married  woman's 
land  by  fine  and  recovery  was  far  more  so. 
The  act  of  1715  substituted  a  simple  deed  of 
bargain  and  sale  for  a  feoffment  by  giving  it 
the  same  effect,  when  duly  acknowledged  and 
recorded.  It  fl4)pear8  by  the  recital  In  section 
1  of  the  act  of  February  24,  1770,  that  this 
method  ot  conveyance  had  been  resorted  to 
from  the  settlement  of  the  province,  and  had 
been  used  so  frequently  In  transferring  the 
estate  of  femes  covert  that  the  legislature  felt 
called  upon  to  establish  Its  validity,  and  to 
regulate  Its  practice.  That  act  accordingly 
provided  for  the  joint  execution  and  delivery 
by  husband  and  wife  of  a  deed  for  the  wife's 
property,  the  separate  examination  of  the  wife 
aa  to  her  voluntary  actkm,  and  the  official  cer- 
tlflcate  of  that  fact  by  the  aOcet  taking  the 
acknowledgment  The  act  did  not  enlarge  or 
add  to  the  power  ot  a  married  woman  to  con- 
vey, nor  modify  any  such  power  previously 
ralstlDg,  except  by  the  regulation  of  the  man- 
ner in  which  It  should  be  exercised.  The  act 
of  April  11,  lS4fi  (P.  L.  S38),  practically  put 
an  end  to  the  husband's  common-law  present 
estate  in  his  wife's  land,  and  assimilated  her 
estate  and  posseaston  to  that  of  a  feme  sole; 
but  it  saved  to  the  hnsbhud  hla  right  to 
curtesy,  and  made  no  change  tn  the  mode  oi 
conveyance  of  her  land,  as  reqnfred  by  the 
act  of  1770.  by  Joint  deed  with  her  husband 
and  her  own  separate  acknowlet^ment  Peck 
V.  Ward,  18  Pa.  St  606;  Miller  v.  Ruble,  107 
Pa.  St  886.  The  act  of  June  8,  16S7  (P.  L. 
882),  was  a  further  step  In  the  same  direction 
of  enlarging  the  married  woman's  right  and 
control  over  her  separate  property,  but  it  also, 
like  the  act  of  184S,  excepted  the  power  to 
ccmvey  real  estate  without  her  husband's  Join- 
der In  the  deed.  And  the  present  act  of  June 
8,  1893  <P.  L.  844),  which  repealed  and  sup- 
plied the  act  of  1887,  was  Intended  to  stlU  fur- 
ther enlarge  a  married  woman's  control  ov^ 
her  separate  estate,  but  It  like  Its  predeces- 
sors, denied  her  power  to  mortgage  oar  convey 
ber  land  unless  ber  husband  join  in  the  con- 
veyance, and  in  section  2,  which  Is  a  repeti- 
tion and  general  enumeratitHi  of  her  powos, 
the  exception  Is  again  made  In  the  slgnlflcant 
terms,  "She  may  not  execute  or  acknowledge 
a  deed  •  •  •  conveying  her  real  property 
unless  ber  husband  join  In  such  conveyance." 
Bach  of  tbese  remedial  and  enlarging  acts,  It 
will  be  observed,  deals  with  the  rights  and 
powers  of  married  women  In  regard  to  their 
separate  proiierty,  but  all  of  them  agree  in 
preserving  unchained  the  requirement  that  the 
husband  must  Join,  tn  order  to  pass  a  valid 
title  to  real  eetete.  There  could  not  be  a 
clearer  Implication  that  hi  this  respect  the  acts 
meant  to  make  no  change  in  the  prior  law. 
The  powers  wore  enlarged,  bnt  the  mode  of 
their  ezerdie  as  to  tba  baiv^ance  of  land 
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was  not  only  left  nndteturbed,  but  waa  ex- 
pressly and  moat  carefully  preserred.  The 
mode  was  preacrlbed  tha  act  of  1T70,  and 
has  not  been  changed  since.  An  essentiaJ 
part  of  It  was  the  aerate  examination  and 
acknowledgment  of  tbe  wife.  The  purpose  of 
the  act  ta  1770  was  twofold:  First,  to  pre- 
jokt  tbe  wife  frwn  Belling  her  land  wltbont 
tbe  husband's  consent;  secondly,  to  prevent 
oompolsloa  on  her  to.  make  sale  against  her 
real  wUllDgaess.  The  first  ohject  was  secured 
by  the  husband's  johid^  tn  the  deed,  tbe  sec- 
ond by  the  separate  examination  and  acknowl- 
edgment of  the  wife.  -  Both  ate  parts  of  the 
system  established  by  tbe  act,  and  both  are 
necessarily  exempted  from  change  by  the  clear 
intent  of  the  later  acts  to  preserve  tbe  system 
Intact.  A  single  lUostratlon  will  show  the 
danger  ot  any  other  view.  None  of  the  recent 
statutes  have  any  application  to  the  convey- 
ance by  «  man  of  his  own  land.  He  is  still 
nnable,  *lf  married,  to  pass  a  title  dear  of 
dower  wlthont  the  joint  execution  and  sepa- 
rate acknowledgment  of  tbe  deed  by  his  wife. 
Yet,  If  tbe  view  now  contended  for  were 
adopted,  bis  Importunity,  or  inflnence,  or  com- 
pulsion could  rffectually  turn  her  land  Into 
money,  and  thus  bring  It  within  his  reach, 
without  tbe  statutory  safeguard  which  pro- 
tects her  release  of  a  merely  contingent  and 
inchoate  dower  In  his  land.  Tbe  protection 
afforded  to  the  lesser  right  would  be  taken 
a^ray  entirely  from  the  greater.  There  Is 
nothing  In  tbe  statutes  to  indicate  that  any 
■neb  consequance  was  intended.  Jodgmeut 
affirmed. 

OM  Pa.  8t  270 

HEBRON  ct  al  WABfPLBS. 

<8opreme  Court  of  FeDnirlvanla.   Dee.  SOi 
1899.) 

OUUM  AGAINST  PARTNERSHIP— U>ANB  TO 
BURVITIKO  PARTNER. 

On  dlatiibntlon  of  a  fond  in  the  hands  of  tbe 
laeeinr  of  a  firm  arhdag  oat  of  real  estate  pur- 
Aased  with  moneys  obtained  from  a  bank  by 
tbe  sorviring  partner  on  paper  of  other  parties, 
Taken  in  paTment  of  sales  of  tbe  firm's  commodi- 
ties, where  such  nwoeys  were  .used  to  protect  and 
preserve  during  a  period  of  great  finandal  dnires- 
risn  sodi  real  eatati^  the  dalm  of  tbe  tiank 
tboold  be  allowed. 

Ai>peal  from  court  ccnomon  pleas,  Alle* 
gheny  county. 

8nlt  by  Joseph  A.  Hemm  and  others,  ex* 
eenton  and  tmstee*  under  tbe  will  <^  James 
Ned.  deceased,  and  another,  against  William 
P.  Wkmpler,  to  a|>polnt  a  receiver  for  tbe 
aaaeta  and  business  of  the  firm  ot  whlcb  de- 
eeased  and  defendant  were  the  partners, 
and  to  wind  np  tts  boatneea.  From  a  decree 
overruling  exceptions  to  the  report  of  the  au- 
ditor appointed  to  distribute  the  moneys  In 
the  hands  af  tha  ncelTer,  plaintiffs  appeal. 
Afflnued. 

Agreement 

*^e  property  at  tbe  comer  of  ITonrth  av- 
enue and  Walnut  street,  McKeesport,  used  In 
conneetloD  with  the  business,  and  tbe  lot,  60 


feet  by  100  feet,  on  Walnut  street,  shall  be 
the  last  offered  for  division,  and  the  dis- 
posal of  it  shall,  by  consent  of  tbe  par- 
ties hereto,  be  postponed  until  the  adjust- 
ment of  all  the  Interests  of  the  parties  here- 
to has  been  reached.  After  the  division  or 
adjustment  Is  completed,  and  the  bidding 
ceased.  If  any  property  remain  for  which 
neither  party  has  made  an  offer,  they  shall 
be  sold  for  the  highest  price  obtainable,  and- 
tbe  proceeds  divided  between  the  parties  to 
this  agreement,  in  their  respective  propor- 
tions. It  Is  agreed  that  the  property,  60  by 
100  feet,  on  Walnut  street,  shall,  If  neceo- 
sary,  be  mortgaged  to  raise  mmi^  to  pay 
debts  of  the  partnership." 

Stipulation. 

"And  now,  18tb  April,  1896,  the  following 
stipulation  Is  entered  Into  In  this  case:  (1) 
Within  20  days  from  date,  deeds  are  to  be 
exchanged  between  the  parties  for  the  prop- 
erties purchased  by  each,  as  per  Schedule  D, 
attached  to  bill,  excepting  that  piece  No.  72, 
"One  lot  Wampler  plan  and  house,  appraised 
at  f 2,200,'  Is  to  be  stricken  out  from  proper- 
ties to  be  taken  by  plaintiffs,  and  that  lot 
Is  to  go  into  tbe  properties  not  taken. 
Wampler  la  to  take  the  remaining  personal 
property  (other  than  the  book  accounts)  at 
the  valuation  made  by  Daniel  Stratton,  and 
the  proceeds  thereof  to  be  applied  to  tbe  liq- 
uidation of  firm  debts.  (8)  Wampler  to  pro- 
ceed as  expeditiously  as  possible  to  collect 
the  book  accounts,  and  apply  proceeds  to 
IlQuidation  of  firm's  debts.  (4)  The  property 
or  real  estate  not  taken  to  be  used  for  rais- 
ing money  by  loans  for  payment  of  firm 
debts  for  the  present,  but  to  be  sold  as  rap- 
Idly  as  possible,  and  proceeds  used  for  that 
purpose,  and  all  of  such  real  estate  unsold, 
In  one  year  from  date,  shall  be  then  disposed 
of  as  may  be  then  agreed  upon;  Wampler 
to  manage  said  real  estate  In  the  meantime. 
(5)  'Firm  debts,*  as  used  above,  means  the 
debts  as  they  exist  at  this  date,  and  business 
of  firm  to  c^se  at  this  date.  When  alMve 
stipulation  Is  carried  out,  a  settiement  of  ac- 
counts to  be  bad.  The  term  'book  accounts* 
means  mortgages,  Judgments,  stocks  in  com- 
panies, mechanics'  liens,  bills  receivable,  and 
open  accounts.  (6)  In  all  cases  when  firm 
debts  are  payable  In  merchandise,  Wampler 
may  deliver  said  merchandise,  and  have  cred- 
it tiierefor.  These  cases  amount  to  about 
f2,S00.  (7)  The  sales  of  real  estate  to  be 
with  concurreuce  of  executors.  (8)  The 
mortgages  upon  the  properties  taken  by  each 
party,  as  well  as  all  other  mortgages  on  the 
firm  real  estate,  are  to  be  treated  as  firm 
debts." 

Lyon  &  McKee,  Knox  ft  Reed.  Edwin  W. 
Smith,  and  H.  Walton  MItebell.  for  appel- 
lants. J.  W.  Bailie,  for  appellee. 

BROWN,  J.  This  appeal  Is  from  a  decree 
confirming  the  report  of  an  auditor  making 
dlatrtbation  of  m<Hieya  in  tbe  tiands  of  the 
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receiver  of  the  late  Arm  of  Neel  A  Wampler. 
The  report  exhibits  great  care  by  the  learned 
auditor  In  considering  and  passing  upon  the 
matters  brought  before  him,  and  In  award- 
ing a  dividend  on  the  claim  of  the  First  Na- 
tional Bank  of  McKeesport  he  made  a  proper 
discrimination  between  it  and  ordinary  In- 
debtedness which  a  surviving  partner  under- 
takes to  Incur  In  the  firm's  name  after  Its 
dissolution  b7  the  death  of  one  of  Its  mem- 
bers. The  evidence  In  connection  with  the 
bank's  claim  Is  intelligently  reviewed,  and 
the  findings  of  fact  fully  Jostlfled,  will  not 
be  disturbed.  Upon  the  facts  so  properly 
found,  the  auditor's  judgment  as  to  the  legal 
status  of  .this  claim  on  the  fund  before  hhn 
was  correct.  No  good  purpose  can  be  serv- 
ed by  our  calling  attention  to  the  evidence  in 
detail,  and  discussing  the  legal  and  equita- 
ble rights  of  the  bank;  for  the  learned  au- 
ditor has  done  his  work  so  well  that  we  refer 
the  appellants  to  It  as  furnishing  all  the  rea- 
sons why  the  bank's  claim  was  properly  al- 
lowed. If  we  believed  it  to  be  needful  to 
give  our  own,  we  could  not  tell  them  better 
than  in  the  followli^  words  of  the  auditor: 
"From  a  most  careful  and  palnstaldng 
search  of  the  books  of  the  firm  as  kept  by 
Mr.  Wampler,  and  from  the  exhibits  taken 
therefrom  and  submitted  to  the  court,  It  Is 
beyond  all  controversy  that  all  the  moneys 
received  by  the  firm  from  the  bank  upon  the 
foregoing  notes  went  Into  the  business,  and 
was  paid  out  in  connection  with  It;  that  the 
purchase  of  real  estate  by  Wampler,  pay- 
ment of  the  purchase  money  for  the  same, 
payment  of  mortgages,  principal  and  inter- 
est, taxes,  repairs,  Insurance,  municipal  as- 
sessments, was  for  the  benefit  of  the  firm, 
preserved  the  same  to  the  estate,  and  has  re- 
sulted In  great  benefit  and  g^n,  not  only  to 
the  firm,  but  to  the  estate  of  James  Neel, 
as  well  as  to  Mr.  Wampler.  These  facts  and 
results,  taken  In  connection  with  the  word- 
ing of  the  agreement  of  February  19,  1886, 
and  of  the  stipulation  of  April  IS,  1896, 
throw  around  this  claim  of  the  bank  such 
equities  that  the  claim  should  be  allowed, 
and  I  therefore  have  allowed  It  In  allow- 
ing this  claim,  I  do  not  for  one  moment  for- 
get or  overlook  the  strict  letter  of  the  law 
bearing  npoa  partnerships  such  as  this  one 
was,  that  by  the  act  of  Ood  and  operation  of 
law  the  partnership  ceased  and  ended  upon 
Mr.  Neel's  death,  and  that  the  plain  duty  of 
the  surviving  partner  Is  to  collect  the  assets 
of  the  partnership,  receive  and  receipt  for 
payments,  pay  and  settle  partnership  debts, 
settle  and  wind  up  the  partnership  business, 
and  distribute  the  net  surplus  among  the 
parties  entitled  to  It  Nor  do  I  forget  tiiat 
the  law  Is  that  none  of  the  partners  can 
create  any  new  contracts  or  obligations 
binding  ni>on  the  partnership,  and  none  of 
them  can  buy  or  sell  or  pledge  goods  on  any 
account;  therefore  none  of  them  can  Indorse 
or  transfer  the  partnership  securities  to  third 
parties,  or  In  any  way  make  their  acta  the 


acts  of  the  partnership.  And  it  Is  true  that 
the  law  will  not  permit  the  estate  of  a  de- 
ceased partner  to  become  liable  for  debts 
contracted  after  hU  death,  unless  dlsttnetiy 
made  so  by  the  clear  language  of  the  part- 
nership agreement  or  by  the  will  of  the  de- 
ceased. This  case  differs  from  the  above 
principles.  If  the  contention  In  this  part  of 
the  proceeding  under  this  bill  In  equity  was 
between  the  partners,  then  this  rule  would 
prevail,  and  I  would  not  hesitate  a  moment 
to  rule  that  the  surviving  partner  was  con 
trolled  by  it  The  controversies  between  the 
partners,  so  far  as  the  auditor  Is  c<mcemed, 
have  been  found  and  reported  to  the  court 
This,  however.  Is  a  claim  by  a  creditor  upon 
a  fund  arising  out  of  real  estate,  largely  ob- 
tained for  and  used  to  protect  and  preserve, 
during  a  period  of  great  financial  depression, 
the  estate  of  the  firm,  and  out  of  moneys 
loaned  the  firm,  not  upoh  the  firm's  own  pa- 
per, but  largely  upon  the  paper  of  otSer  par- 
ties taken  In  payment  of  the  sales  of  the 
commodity  owned  and  trafficked  In  by  the 
firm.  Under  all  these  facts  and  circumstan- 
ces, the  claim  of  the  bank  Is  surrounded  and 
protected  by  such  equities  tiiat  I  feel  that 
the  claim  should  be  allowed."  The  disallow- 
ance of  the  claims  made  on  various  mortga- 
ges need  not  be  discussed  further  than  to 
say  that  they  were  all  properly  disallowed. 
None  of  the  mortgagees  appeared  as  claim- 
ants upon  the  fund,  and  any  allowance  upon 
these  claims  presented  by  counsel  for  the  ap- 
pellee could  not  be  sustained  on  legal  or  eq- 
uitable grounds.  The  morl^ges  remained 
unaffected  by  anything  done  by  Wampler  or 
the  trustees,  and  the  respectlTe  owners  of 
the  properties  bound  by  them  must  make 
provlslo'n  for  their  payment  The  assign- 
ments of  error  on  this  point  do  not  seem  to 
be  pressed.  The  court  below,  believing  the 
auditor's  findings  of  fact  and  conclusions  of 
law  to  have  been  correct  formally  cwflrm- 
ed  hla  reiwrt  and  In  overruling  all  the  as- 
signments of  error  we  do  so  for  the  same 
reason.  Decree  affirmed,  and  appeal  dl» 
missed,  at  the  costs  of  ^>pftllanta. 


(IM  Pa.  St.  au) 

In  re  SMITH'S  BSTATB. 

Appeal  of  STEVENSON. 

(Supreme  Court  of  Peoiuylvaula.   Dee.  80, 
1899.) 

EXBGCTORS—ACCOUNTIKO  — PAYMENT  —  DIS- 
TRIBUTION—POWBB  OF  ORPHANS'  COXJRT. 

1.  An  executor  1b  not  chargeable  with  the  pur- 
chase mooey  doe  on  contract  for  sale  of  land, 
be  having  received  none  thereof,  title  itiU  beiof 
in  the  estate,  he  not  being  able  to  compel  pay- 
ment by  the  purchaser  because  unable  to  give  a 
clear  title,  and  tiie  patchasn  bring  fiaandally 
unable  to  pay. 

2.  niongb  scire  fadas  has  Issued  on  a  morfe* 
gage  on  decedent's  land  giTcn  by  him,  and  pro- 
ceedings had  resulttng  m  a  sale  and  deed  to 
tiie  mortgagee,  yet,  the  sale  and  deed  haviag, 
on  appeal,  been  declared  void,  then  Is  no  pay- 
ment 

8.  Sdra  facias  ^ooeedlngs  on  nortgagt  givea 
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br  decedent  tuiTliiff  icsnhed  la  toM  sale  and  deed 
to  tfae  mortgagee,  wo  that  there  was  no  paTment, 
the  oiphana'  eoart  may,  od  dietribation  of  the 
e«tJite,  with  the  aaaent  of  the  plaiotifl  In  the 
adre  fadas,  entertain  and  decide  on  the  daim, 
the  facta  hiiTing  been  r^rted  hy  the  aoditor, 
and  the  amount  of  the  claim  fixed,  thonch  auch 
ptaintUf  bad  not  preTioosly  made  any  dafan  on 
tkt  ftiDd  for  diatrfbatlon. 
StMmtt,  a  J.,  and  Mitchall.  diaaentlng. 

Appeal  fnmi  orphaiiB*  eoort,  Waahinstna 

oounty. 

IQ  the  matter  of  tiie  estate  of  Stephen 
Bmltb,  deceased.  Fmm  decree  (tf  the  orpbanft' 
ooDrt  on  exceptl<»»  to  the  report  of  the  ait 
dttor  appointed  to  pan  on  exceptlwis  to  the 
account  of  George  H.  Tenan,  execntor,  and  to 
make  distribution  of  the  balance  hi  his  bands* 
If.  H.  SteveaBon,  rendee  of  the  heirs  and 
dertaeea  at  deceased,  iq^teala.  Affirmed. 

J.  O.  Bwlng,  for  appellant  H.  M.  Dou^ua, 
for  appdiee  J.  B.  Ttonan. 

GRBBV,  J.  The  nnmeroDS  ass^menta  vt 
error  In, this  case  hare  practically  resolred 
thems^res  taito  two.  The  first  of  them  raises 
the  question  of  snrcbarglng  the  accountant 
with  the  purchase  money  doe  npon  the  article 
(tf  agreement  tm  the  sale  of  the  20«!rB  lot 
to  Patterson.  As  to  this  dalm*  whidi  was 
allowed  1^  the  aodltw,  bnt  disallowed  by  the 
cortrt,  we  are  of  opinion  that  the  ruling  of  the 
court  was  correct  In  the  first  place,  It  was 
the  tact  no  matter  how  resulting,  that  the 
mortgage  ct  the  life  Insurance  company  for 
$3,400  was  a  ccmtlnuing  lien  npon  the  20 
acres,  and  therefore  the  execntor  could  not 
have  compelled  paymoit  of  the  purchase  mon> 
ey  If  be  had  commenced  legal  jnoceedlngs  to 
collect  It  because  be  could  never  give  a  clear 
title  to  the  pundiaser.  No  release  of  the  lien 
of  the  mortgage  was  erer  given  or  tendered, 
and  the  pnrcbasar  could  not  take  title  except 
Bubiect  to  that  Hen.  In  the  next  place,  It  Is 
not  shown  by  testimony  that  the  purchaser 
could  have  paid  the  pmrchase  mon^,  bnt  from 
the  facta  In  evidence  It  Is  quite  dear  that  he 
was  financially  unable  to  pay  It  A  legal  prt^ 
ceeding,  therefore,  upon  the  agreement  while 
It  would  probaUy  have  been  onsucceaifnl  In 
the  collection  of  the  money,  would  have  oc- 
casioned a  bill  of  costs,  tot  which  the  dece- 
dentTs  estate  would  have  been  liable,  at  least 
to  some  extent.  In  the  third  place,  the  ac- 
coontant  never  received  any  of  the  purchase 
money  bi  point  of  fact  and,  It  not  being  shown 
that  he  could  have  collected  It  by  means  of 
legal  proceedings,  he  ought  not  to  be  sur- 
charged. In  the  fourth  place,  the  title  to  the 
20  acrea  still  remains  In  the  estate  of  the  de- 
ceased, and  therefore  has  become  vested  In 
the  present  appellant  who  now  holds  It  It 
cannot  therefore,  be  said  that  he  has  suffered 
a  loss  by  reason  of  the  failure  of  the  account- 
ant to  collect  the  purchase  money  under  the 
agreement  and  In  these  circumstances  It 
seems  to  us  that  when  the  court  below  direct- 
ed the  accountant  to  assign  the  contract  to 
the  appellant  this  was  In  realltr  the  ^t^er 
and  noat  aqiiltahla  thing  ta 


The  second  qmetkni  raJaed  fegr  the  assign* 
meatB  affecta  the  right  of  J.  B.  Tenan  to  have 
any  dlstrlbutkm  ot  the  fund  on  account  of  bis 
ownersh^)  ot  the  one^ialf  of  the  mortgage 
given  the  decedent  to  the  Hntoal  I^lf e  In- 
smrance  Conq»any  of  New  Yorit  There  la  na 
question  as  to  hla  ownersh^  oC  this  one-half 
Interest  there  la  alao  no  anestlcn  aa  ta 
Oie  fact  fiiat  It  has  never  been  actually  paid. 
The  objection  to  any  payment  being  allowed 
now  la  that  It  baa  been  technically  paid  by 
reason  of  the  fact  that  a  scire  fadas  was  sued 
ont  cm  the  mortgage,  and  a  judgment  entered 
thereon  tor  want  of  an  affidavit  of  defense  \xj 
the  executor;  a  levari  facias  waa  Issued  thoe- 
im,  and  a  sherUFa  sale  was  had,  at  which  J. 
R  Teoan  waa  the  purchaser,  to  whom  a  sher* 
UTa  deed  waa  d^vered.  and  a  lien  ovdltoc'a 
rec^t  fbr  the  pnrchase  money  waa  given  to 
the  sheriff  tor  the  deed.  This,  It  Is  claimed 
with  the  greatest  persistency,  was  actual  pay- 
ment so  far  as  J.  B.  Tenan  waa  concerned. 
The  real  rqily  made  to  this  claim  by  the  court 
b^ow  waa  that  subsequently,  on  appeal  to 
this  court  the  Judgment  In  the  scire  fadas 
proceeding  waa  reversed  on  the  ground  that 
tt  was  pa  absolutdy  void  judgment  and  all 
proceedings  under  It  were  a  nullity.  The 
sheriff's  sale,  under  the  judgment  waa  a  toSA 
sale,  and  the  deed  to  the  purdiaser  was  a  riM 
deed.  It  not  only  conferred  no  title;  It  waa  ^ 
a  legal  nuIUty.  In  other  words,  the  judgment 
and  all  the  subsequent  proceedings  were  the 
same  as  If  they  had  never  taken  place.  They 
had  no  existence  m  any  manner  which  the 
law  could  or  would  recognize.  This  is  a  vray 
different  thing  from  the  judicial  sale  and  pur- 
diaae  of  a  worthkes  title.  Had  tt  been  of 
that  chaiactw  <nily.  the  purchaser  would  have 
lost  his  debt  and  that  without  any  regreta  mi 
the  part  of  any  court  having  to  deal  with  the 
matter,  because  the  proceeding  was  a  trick, 
supposed  to  be  smart,  In  wrder  to  get  the  title 
to  the  property  for  a  small  part  ot  Its  value. 
The  sdre  fadas  was  tssued  against  the  execu- 
tor of  the  mwtgagor  and  the  terra  tenuit  but 
was  not  served  on  the  terre  tenant  aiid  tfae 
executor  waa  the  broths  of  the  use  plalntur, 
and  doubtless  4n  coDusIchi  with  him  to  bring 
about  the  anticipated  result  But  the  terre 
tenant  (the  present  appdiant)  got  wind  of  It  in 
time  to  take  an  appeal,  and,  finding  that  he 
also  had  (qnKirtunl^  of  avallli%  himself  of  a 
technical  defense,  took  advantage  of  his  op- 
portunity, and  defeated  the  judgment  and  all 
Its  belongings.  In  this  state  of  aflUrs  the 
situation  was  that  the  scire  facias  on  the  mort- 
gage was  still  pending,  shorn  of  Its  judgment 
with  all  Its  consequences.  The  plaintiff  could 
then  proceed  to  trial  on  his  scL  fa.,  If  he  so 
diose.  In  the  meanwhile  the  proceedings  on 
the  audit  upon  the  executor's  account  were 
going  on.  They  had  reached  the  point  of  a 
hearing  before  the  court  on  exceptions  to  the 
auditor's  report  The  holder  of  the  mortgage 
had  made  no  claim  to  any  part  of  the  fund, 
because  he  was  proceeding  on  his  mortgage, 
and  he  could  not  do  that  and  assert  a  claim 
upon  the  fimd  which  waa  the  proceeds  of  a 
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TOIimta^  sate  of  the  land  the  ezeeator  to 
the  anwllant  The  holder  of  the  mortcac* 
ted  a  perfect  legal  right  to  do  tbie  If  he  chose^ 
and,  haTlng  elected  to  adopt  thla  conzae^  ha 
properly  abstained  from  any  claim  upon  the 
fnnd  for  dlstrlbntloiiL  Bat  the  learned  oonrt 
below,  perhaps  somewhat  wearied  with  the 
Persia temcy  of  this  coDstant  and  trifling  liti- 
gation, which  had  already  knocked  five  times 
at  the  door  of  the  stqtreme  court,  seeing  a 
shorter  and  qolte  as  deahraUe  w^  of  adbif 
the  Interminable  atroggle,  snggested  to  the 
re^ecd-fe  counad  of  the  Utlganta  that  the 
dalm  of  the  holder  of  the  mortgage  nU^  be 
dtaposed  (tf  In  the  present  proceeding,  and  «c- 
jmned  a  wUUngness  to  adopt  that  method  by 
eltber  soidhig  the  case  back  to  the  auditor,  or 
by  the  court  passing  upon  Its  merits,  as  Um 
parties  might  de^.  To  tills  suggestion  the 
counsel  for  the  mortgage  creditors  replied  that 
he  did  not  want  the  case  sent  baidc  to  the 
auditor,  and  the  counsel  for  the  appellant, 
saying  nothing  about  lezullng  It  back,  instat- 
ed that  the  dalm  was  already  paid  by  the 
decree  of  dlstxlbutlon  made  at  the  time  of  tbe 
BheniTs  sale.  The  oomt  thereupon  proceeded 
to  dispose  tt  the  claim.  Jnst  hesw  It  Is  proper 
that  we  should  say  that  the  discourteous  re- 
marks made  by  counsel  fOr  the  ^)pellant  re- 
specting the  action  of  the  court  bdow  on  this 
subject  were  entirely  uncalled  for,  and  alto- 
gethor  unjust  The  orphans'  court  la  the  sols 
repository  of  the  whole  power  of  the  com- 
monwealth for  the  settlement  of  dead  men's 
estates,  and  Is  not  the  serrant  of  an  auditor, 
nor  of  counsel,  when  exercising  that  function. 
It  has  Tcxy  broad  power  and  great  discretion. 
Beyond  all  questloo  it  had  In  this  Instance  the 
power  and  the  undoubted  right  to  do  just 
what  It  did  do.  The  question  befive  tt  was  a 
queatln  arising  vgon  the  distribution  of  the 
decedent*  s  estate  With  the  consent  of  the 
plaJntur  hi  tbe  scl.  fiu.  It  eoidd  oMertahi  and 
dedde  iq>on  tbe  plahiturs  dalm.  That  eon- 
sent  was  glToi,  and  the  claim  was  thereupon 
heard.  The  facts  had  already  been  reported 
by  tbe  auditor  and  the  amount  of  the  dalm 
fixed.  The  only  contention  against  the  allow- 
ance was  that  it  had  been  technically  paid  by 
the  judgment  and  sale  and  subsequent  pro- 
ceedhigs  bx  the  sd.  -Ca.  on  the  mortgage.  In 
our  optailon,  that  ccmtentton  Is  altogether  un- 
tenable, fw  the  Tei7  satisfactory  leasona  gtvoi 
by  the  court  below,  and  whldi  hare  been  al- 
ready stated.  The  judgment  deed  and  receipt 
to  the  Bherlff  were  all  legal  nullities,  and  pos- 
sessed no  efficacy  whatever.  The  amount  of 
the  plalntllTa  dalm  as  part  ownor  of  the  mot- 
gage  was  as  certain  ed,  and,  if  be  chose,  be 
could  abandon  his  proceeding  on  the  scl.  fa., 
and  prefer  U  In  tbe  orphans'  court  He  did 
this,  and  It  was  hiwfully  entertabied  and  coz^ 
reetiy  disposed  of.  The  assignmokts  of  error 
are  all  dismissed.  The  decree  of  tbe  court 
below  Is  affirmed  at  the  coata  ot  the  iw^Uanl^ 
and  record  remitted. 

aTBRRBTT.a  J..aiid  HITOHELL,  J.,  diasent. 
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OH  P«.  Bt.  ITS) 

WALLACE  T.  TBUSTBEa  OF  GENERAL 
ASSEMBLY  OF  UNITED  PRESBYTERI- 
AN CHURCH  OF  NORTH  AMERICA.' 

OSnprcme  Court  of  PennsylTSida.   Dee.  30, 
1809.) 

ESUOIODB  BOOIBTIBS-ACnONB'PJLRTIBa 

Act  March  22.  (P.  L.  1860,  p.  743). 

Incorporates  certain  persons  under  the  title  of 
"Trustees  of  tbe  General  Assembly  of  the  United 
Ptesbyterlaa  Church  of  North  America,"  con- 
fers on  them  all  the  powers  pertaiuioR  to  corpo- 
rations^ declares  that  by  such  name  the  corpo- 
ration ma;  sue  and  be  sued,  sod  proTides  for  tbe 
auDual  electioii  by  the  wsmMy  of  others  in  place 
of  trustees  who  aie  to  be  retired  each  year. 
Ueld,  that  such  trustees  ate  the  proper  parties 
to  a  bill  In  equity  arerrisg  that  the  gvoersl  as- 
sembly oostea  complsiDant  from  his  pulpit  la 
violation  of  the  laws  of  tbe  church,  tuid  wrong* 
fully  deprived  blm  of  Ua  liTing,  aad  praying  eq- 
uitable relief. 

Appeal  from  court  of  common  pleas,  Alle- 

;heny  county. 

Bill  by  Joseph  B.  Wallace  against  the  Trus- 
tees of  the  General  Assembly  of  the  United 
Presbyterian  Church  of  North  America. 
From  a  decree  dismissing  his  bill,  complain- 
ant appeals.  BeTefsed. 

WlUIam  A.  Hpe  and  Frank  B.  Aguew,  for 
appellant  Wm.  W.  F«rd,  for  appellee^ 

D£1&N.  J.  ThiB  Is  an  appeal  by  plaintiff 
from  a  decree  In  the  court  below  dismissing 
his  bill  because  not  served  on  proper  parties 
defendant.  It  appears  that  plaintiff  Is  an 
ordained  preacher  of  the  United  Presbyterian 
Church,,  and  had  charge  of  a  congregation  of 
about  250  members  of  that  denomiuatloa  at 
Jamestown,  Mercer  county,  from  1S71  to 
1882.  In  the  latter  year  charges  were,  pre- 
ferred against  him,  before  th4  presbytery  of 
which  he  was  a  member,  by  eight  members 
of  the  congregation,  averring  mainly  that  be 
was  contumacious,  and  treated  the  church 
court  of  sessions  with  the  utmost  disrespect 
There  was  no  charge  of  Immorality  or  neg- 
lect of  pastoral  work.  About  three-flfths  of 
the  members  sided  with  the  pastor,  and  re- 
monstrated with  the  presbytery  against  sus- 
taining the  prosecution.  The  presbytery 
sustained  the  complaining  members,  and  dis- 
solved the  pastoral  relation.  Plaintiff  then 
appealed  to  the  synod,  which,  after  hearing, 
set  aside  the  action  of  the  presbytery,  and 
reinstated  plaintiff.  An  appeal  was  taken 
by  the  presbytery  from  the  decr^  of  the 
synod  to  the  general  assembly,  which  t>ody 
sustained  the  action  of  tbe  presbytery. 
Plaintiff  avers  that  the  whole  proceeding  sub- 
sequent to  the  action  of  tbe  synod  was  arbi- 
trary, illegal,  and  void,  because  in  direct  vio- 
lation of  the  laws  and  usages  of  the  church. 
Therefore  he  filed  his  bill  In  the  court  below 
averring  the  facts,  and  further  averring  that 
the  iUegal  action  of  the  church  courts  had 
deprived  htm  of  hla  salary  which  his  congre- 
gation was  willing  to  pay  to  him.  had  In- 
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Jnred  fahn  In  his  vtandlns  and  reputation  aa 
a  CbrlBtlan  teacher,  and  had  practically  ex- 
claded  him  from  the  reasonable  exercise  of 
the  profession  by  which  he  lived.  The  bill 
was  serred  on  the  tmstees  of  the  general 
assembly.  They  answered  that  they  were 
not  proper  parties  to  the  bill;  that  they  had 
no  part  In  the  transactlops  complained  of. 
but  were,  merely  trustees  and  msDagers  of 
the  property  of  the  church.  To  sustain  their 
answer,  they  referred  to  the  charter  of  de- 
fendant. The  court  below,  on  Inspection  of 
the  charter,  sustained  the  answer,  and  dis- 
missed the  bill.  From  this  decree  plaintiff 
appeals,  assigning  for  error  the  action  of  the 
court  In  dismissing  his  bill. 

Unquestionably,  If  the  averments  of  the 
bill  be  sustained,  a  court  of  equity  has  Ju- 
risdiction. No  question  of  fiUth  or  doctrine, 
of  which  the  ecclesiastical  courts  of  bis 
church  have  sole  Jurisdiction.  Is  Involved. 
It  is  simply  whether  plaintiff  has  been  ille- 
gally deprived  of  his  rights  of  property.  If, 
In  violation  of  Its  own  laws,  the  church  has 
ousted  him  from  his  pulpit,  and.  In  effect, 
wrongfully  deprived  bim  of  his  living,  be  can 
have  recourse  to  the  dvlt  courts  for  restora- 
tion of  his  rights.  A.  church  cannot  Illegally 
wrest  from  Its  servants  their  property  any 
more  than  can  an  individual.  "When  rights 
of  property  are  in  question,  civil  courts  will 
Inquire  whether  the  organic  rules  and  forms 
of  proceeding  prescribed  by  the  ecclesiasti- 
cal body  have  been  followed."  O'Hara  v. 
Stack,  90  Pa.  St  417.  The  plalntirs  aver- 
ments that,  in  violation  of  the  laws  of  the 
church,  bv  has  been  deprived  of  his  property, 
are  not  denied.  Whether  tbey  are  well 
founded  Is  a  question  on  which  we  pasr  no 
opinion.  The  time  for  snch  opinion  Is  after 
adjudication  and  decree  in  the  court  below. 
For  th<;  purposes  of  this  case  we  must  as 
sume  at  this  stage  of  the  litigation  thai  he  Is 
ecUUed  to  a  hearing  unless  It  appear  that  he 
has  served  his  bill  on  "those  who  cannot  be 
legally  called  upon  as  ret-rcsentatives  of  the 
assembly  to  auswer.**  Row  la  the  "g^'oerat 
ssscmbly  of  the  United  Presbyterian  Choich" 
constituted?  It  la  made  up  of  ministers  and 
mllng  elders  from  eacb  presbytery,  elected 
ananally,  and  acts  both  as  a  legislative  and 
Judicial  body.  It  Is  not  a  continuous  body, 
as  is  a  civil  court  Its  sessions  are  abort, 
and  final  adjournment  is  dissolution  of  the 
court  or  legislature  until  the  next  annnal 
meeting,  which  may  be  of  wholly  different 
commissioners  or  delegates.  But  tbe  end  of 
all  functions  on  the  part  of  particular  per- 
sons does  not  destroy  tbe  legal  life  of  the 
artificial  l>elng,  the  churcb  corporation.  That 
continues  to  exist  In  the  eye  of  the  law, 
though  It  can  neither  legislate  nor  adjudge. 
We  look  to  the  statute  to  ascertain  who  rep- 
resents It  in  the  Interval,  or,  rather,  who,  with- 
out legislative  or  Judicial  power,  represents 
It  continuously;  whose  powers  continue,  not 
for  a  few  days  In  each  year,  but  which,  with- 
in a  limited  sphere,  are  unending.  The  de- 


fendant was  Incorporated  by  act  of  the  leg- 
lalatnre  of  March  22, 1860  (P.  L.  1800,  p.  743). 
By  the  first  section  it  Is  enacted:  "That 
James  McCandleas  and  six  others  and  their 
successors  In  office,  ar«  constituted  a  body 
politic  and  corporate  in  deed  and  in  law,  un- 
der the  title  of  'Trustees  of  tbe  General  As- 
sembly of  the  United  Presbyterian  Churcb  of 
North  America.* "  Then  the  second  section 
declares  that  said  corporation  shall  have  all 
the  rights,  franchises,  and  powers  which  by 
law  pertain  to  corporations.  Then  the  fifth 
section  declares  that  said  corporation,  by  the 
name  aforesaid,  shall  be  able  to  sue  and  be 
sued  In  any  court  of  law  or  equity  In  any 
plea  or  demand,  of  whatever  nature  the  same 
may  be.  Then  section  7  declares  that  the 
seven  corporators  named  shall  constitute  the 
board  of  trustees  until  the  next  meeting  of 
the  general  assembly,  and  then,  by  a  system 
of  clasalflcatlon,  a  certain  number,  not  more 
than  three,  are  retired  each  year,  and  their 
places  are  filled  at  the  annual  meeting  of  the 
assembly.  So  that  the  board  of  trustees  nev- 
er dissolves.  Tbe  eighth  section  provides  it 
shall  bold  quarterly  and  may  hold  special 
meetings.  Beyond  all  question  this  body  Is 
the  representative  of  the  corporation,  'at 
least  in  things  militant;  and,  If  the  legisla- 
ture or  Judiciary  of  the  churcb  Illegally  de- 
prive a  preacher  of  his  property,  service  of 
writ  or  bill  on  the  trustees  wlU  bring  the 
corporation  Into  court  where  It  must  answer 
the  complainant  And  this  was  the  view 
taken  by  the  genera)  assembly  Itself  wben 
tbe  suit  wafc  first  brought  Notice  this  ex- 
tract from  tbe  report  of  the  committee  on 
Judiciary,  to  whom  the  complaint  of  Rev. 
Wallace  had  been  referred:  "In  the  case  of 
the  trustees  of  the  general  assembly  In  their 
defense  of  tbe  suit  brought  against  them  by 
Rev.  J.  R.  Wallace,  of  Frankfort  presbytery, 
asking  for  measures  to  be  adopted  for  their 
defense  and  protection,  yonr  committee 
would  report  that  the  trustees  have  full  pow- 
er to  employ  counsel,  and  take  all  necessary 
stepf  for  tbeir  defense  in  the  suit  brought 
against  them;  and,  If  they  cannot  persuade 
the  plaintiff  in  this  case  to  desist  from  the 
prosecution  of  bis  claim  by  moral  suasion, 
they  are  hereby  directed  to  employ  counsel." 
The  plea  of  the  trustees  that  they  are  but 
the  custodians  of  the  money  and  property  of 
the  church,  and  are  destitute  of  power  to 
prepare  a  defense  for  It  in  a  lawsuit,  and 
therefore  could  not  properly  be  served  with 
a  bill,  is  apparently  an  afterthought  It 
looks  more  like  a  narrow  view  suggested  in 
the  consultation  room  of  a  worldly  lawyer. 
It  certainly  is  not  the  broader  and  common- 
sense  view  of  the  Judiciary  committee  of  the 
general  assembly.  We  think  the  service  of 
the  bill  upon  the  board  of  trustees,  having 
the  custody  of  the  corporation  seal,  was  a 
good  service  on  the  corporation.  The  decree 
dismissing  the  bill  Is  reversed,  the  bill  rein- 
stated, and  defendant  la  directed  to  make 
answer  thereto. 
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(IH  Pa.  St.  118) 
r.  F.  VANDEVORT  &  00^  Limited,  T. 
WHEELING  STEEL  &  IRON  CO. 

(Supreme  Court  of  FennsylTanla.    Dec.  80, 
1809.) 

BHOKBRS— ACTIONS  FOR  COMHIBSIONa-QUBS- 
TION8  FOR  JURY—FINDINGS— 
C0NCLUSIVKNBS3. 

1.  Tbe  jnry'B  findlDga  of  fact  must,  on  RP- 
peal,  be  accepted  as  correct,  wbere  no  error  ia 
■JMigned  to  the  inetroctioiis  under  wUch  the 
facta  were  aubmitted. 

2.  Ia  an  action  br  brokers  for  commlssloii,  the 
sufficiency  of  defendant's  eridence  to  show  such 
bad  faith  in  plaintlflB  in  the  negotiations  aa  to 
predode  tbelr  recoTezy  ia  for  tbe  loir. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  F.  F.  VandcTort  &  Co.,  Limited, 
for  tbe  use  of  F.  F.  VandeTort,  against  the 
Wheeling  8 ted  &  Iron  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Knox  ft  Reed  and  Edwin  W.  Smith,  for 
ajppellant  Wm.  W.  Ford,  for  appellee. 

STERRBTT,  C.  J.  This  salt  was  brought 
to  recover  commlSBlons  on  a  sale  of  steel  by 
tbe  Wheeling  Steel  Works  to  B.  W.  Clark  & 
Co.,  of  Philadelphia,  effected  on  June  29, 
1800,  thtongh  the  agency  of  the  plaintiff  com- 
pany.  The  defendant  company  afterwards  be- 
came the  successor  of  Uie  Whetitng  Steel 
Works.  In  so  doing  It  assumed  that  com- 
pany's obllgatioDB,  and  Is  tbm  rightly  on  tbe 
reoord  as  defendant  The  only  specification 
of  error  before  us  Is  the  zefasal  of  the  learned 
trial  Judge  to  affirm  defeodaof  s  request  for 
Instructions,  tIs.  that,  ''under  all  the  erl- 
doice  In  the  case,  the  Terdlct  must  be  for  the 
defendant"  As  disclosed  by  the  eTldence,  the 
facts  and  drcomstances  of  the  case,  so  far 
as  they  are  material  and  necessary  to  a 
proper  understanding  of  tbe  question  present- 
ed tqr  the  record,  are  snfflciently  stated  In 
the  <Aarse  of  the  teamed  trial  Judge,  and  need 
not  be  repeated  here.  After  referring  at  some 
length  to  plaintiff  company's  contention  that 
Its  commissions  were  earned  and  payable 
when  it  procured  an  acceptable  purchaser  for 
the  steel  and  t^e  contract  of  sale  was  duly 
signed  by  tbe  proper  parties,  and  that  its  right 
to  recover  the  residue  of  Its  commissions  was 
not  In  any  way  affected  19^  the  subsequent  re- 
fusal of  the  purchasers,  E.  W.  Clark  &  Co.. 
to  accept  the  greatn  part  of  the  steel  con- 
tracted for,  etc.,  he  submitted  the  question  to 
tbe  Jury  as  one  of  fact  for  their  determlna* 
tion,  and  Instructed  them.  Inter  alia,  as  fol- 
lows: "Taking  tbe  letter,  and  the  conduct  of 
the  parties  sa  Inlxrpreting  the  letter,  and  tbe 
fact  that  tills  bDl  of  December  iSOth  was  ren- 
dered to  them  In  this  way,  whether  or  not  It 
was  the  understanding  of  the  parties  that  they 
should  tw  paid  whether  there  was  a  delivery 
or  not,  and  whether  the  recovery  of  damages 
In  the  suit,  the  record  of  which  has  been  put 
In  evidence  here,  takes  the  place  of  that,— and 
as  you  find  that  yon  will  find  your  verdict 


If  you  find  that  this  arrangement  was  that 
the  idalntiff  company  ahould  be  paid,  at  an 
events,  when  the  contract  vras  made,  or  if  It 
was  carried  oat  In  any  way  by  getting  the 
value  of  the  contract  then  you  will  find  for 
tbe  plaintiff  for  the  balance  unpidd  at  twraty- 
five  crats  a  ton,  and,  If  yon  do  not  so  find, 
your  verdict  will  be  for  the  defendant**  He 
also  referred  particulariy  to  defendant's  con- 
tention that  certain  specie  acta,  etc,  ot 
plaintiff's  company  were  In  bad  faith,  and 
injurious  to  the  defendant,  etc  and  therefore 
plaintiff  could  not  recover.  In  this  connec- 
tion he  refused  to  charge  tiie  Jury  aa  matter 
of  law  that  the  plaintiff  could  not  recover,  but, 
recurring  to  tbe  same  subject  at  the  ctose  of 
bis  charge,  he  Instructed  them  as  follows:  "It 
Is  claimed  by  the  defendant  lhat  taking  the 
letters  which  have  been  put  In  evidence,  writ- 
ten by  Smltii  and  Mendenhall  to  Tandevort 
ft  Co.,  together  with  the  actions  of  Yandevort 
or  Tandevort  ft  Co.  In  Pittsburg  (whoever 
were  represcAting  the  company  In  Flttsbnrg) 
towards  tbe  Wheeling  Steel  Ca,  tiie  letten 
that  they  wrote  to  them  or  the  poatpcmementi 
that  w&ee  actually  procured,— taking  all  that 
evidence  farther,  It  tends  to  show  that  Yan- 
devort ft  Co.  acted  In  bad  &Utb  towards  th« 
WheeUng  Steel  Works.  Now,  the  mere  let- 
tws  that  Smith  ft  Ca  wrote  to  Yandevort  ft 
Co.  I  hardly  think  of  themselves  amount  to 
bad  faith.  They  amount  practically  to  ang- 
gestions  of  dota^  thinga  that  would  not  be 
right  If  these  suggestions  were  not  followed 
out  ud  something  done  upon  them,  then  I 
take  It  th^  would  not  unonnt  to  anything. 
But  If  yon  are  of  opinion,  from  all  thla  evi- 
dence; that  these  suggestions  of  Smith  ft  Co. 
to  put  off  unison  ft  Co.,  and  ke^  ttiese  de- 
liveries off,  were  acted  upon  In  any  way  by 
Yandevort  ft  Co.,  or  whoever  represented  them 
in  nttsburg,  and  ff  Yandevort  ft  Oo.  did  not 
act  In  every  way  in  good  faith  towards  the 
Wheeling  Steel  Works,  then  they  are  not  en- 
titled to  recover.  That,  I  say,  Is  contended 
by  the  defendant,  and  that  I  will  tell  yon  ia 
the  law.  If  you  helieve  that  they  did  not  act 
In  good  faith,  taking  the  whole  of  the  evi- 
dence together,  then  you  will  find  a  verdict 
for  the  defendant"  Both  questions  of  fact 
submitted  as  above  stated  were  found  by  the 
Jury  In  plalntifTs  favor,  and.  Inasmuch  as  no 
error  Is  assigned  to  the  Instructions  under 
whidi  said  questions  were  submitted,  the  iib- 
plled  finding  of  the  Jury  as  to  both  must,  for 
the  purposes  of  this  appeal,  be  accepted  as 
correct  But  that  does  not  eliminate  from 
this  case  tbe  question  presented  by  the  single 
specification  before  us.  viz.  whether,  in  view 
of  all  the  evidence  In  the  case,  oral  and  writ^ 
ten,  relating  to  the  alleged  bad  faith  of  the 
plaintiff  company  and  one  or  more  of  Its 
members,  It  was  not  the  duty  of  the  learned 
trial  Judge  to  withdraw  the  case  from  the 
Jury  by  Instructing  them  as  matter  of  law 
that  tiie  bad  faith  of  tbe  plaintiff  was  a  bar 
to  Its  recovery,  and  thetar  verdict  most  there- 
fore^ be  in  favor  of  defendant;  In  other  words. 
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was  the  question  of  bad  faith  one  of  fact  for 
the  Jury  under  all  the  eTldence,  or  was  It  a 
question  of  law  for  the  court  alone?  If  the 
teamed  Judge  erred  In  refo^ng  the  Undli^ 
Instructions  requested  ligr  the  defendant,  ttie 
Jodgment  shonld  be  rerersed.  After  a  care- 
ful consideration  ftt  all  the  eridence  bearing 
on  file  pubject,  we  are  sU  aatlsfled  that  the 
qnestlm  was  propeilj  one  of  &ct  for  the 
Jury,  and  that  there  was  no  error  In  refusing 
defendant's  point  While  the  evidence  relied 
OB  by  tbe  defendant  does  andonbtedly^tend 
to  prove  die  alleged  bad  faith  of  the  pliUntlft 
C(nnpany,  we  cannot  say  that  It  was  sufficient, 
wtttaont  more,  to  have  warranted  the  court 
In  directing  a  verdict  for  the  defendant  Such 
binding  Instmctions  must  be  based  on  facts 
which  are  either  admitted  or  cleariy  establish- 
ed by  nndlspated  evidence.  When  facts  are 
to  be  found  from  testimony,  or  Inferred  from 
other  provoi  facts  or  circumstances  In  the 
cause,  or  when  general  Inferences  of  fact  are 
to  be  drawn  from  all  the  evidence  relating  to 
a  given  question  or  subject,  It  Is  the  duty  of 
the  Joiy,  and  not  the  court  to  make  such 
findings,  and  draw  such  Inferences  and  con- 
chulons  of  fact  In  view  of  all  the  Items  of 
evidence  bearing  on  the  subject  of  plalntlfTs 
bad  faith  In  this  case,  we  think  the  leamM 
judge  rightly  held  that  it  presented  a  ques- 
tion of  fact  which  should  be  sutmiltted  to  the 
Jury.  As  to  whether  the  Jury  should  have 
reached  a  different  ooncluBion  from  that  Im- 
plied by  their  T^lct  or  not  we  are  not  re- 
quired to  express  any  opinion.  Jndgmoit  af- 
firmed. 


OM  Pa.  8t  G7) 

HAH  LOW  et  al.  v.  BOROUGH  OF  HOMB- 
BTBAD.  . 

^opreme  Coort  of'  PennsylTtnla.    Dec;  80, 
1899.) 

O0NTRAOT8  — PBRFORHANCB  — DBKilSION  (W 
WmNSBBr-GRBDIBIUTT  09  WITNBSSaB. 

1.  Under  a  contract  to  do  work  In  accordance 
with  definite  plans  and  q>ecificatioD8,  tbough 
there  is  a  prorinon  In  the  specifications  that  "ue 
worii  contemolated  *  *  *  is  the  constmction 
of  a  watertight  reservoir,"  the  contractor  does 
not  assmne  the  responsIUlIty  titat  it  wHl  be  wa- 
tei^tii^t 

2.  Inie  question  whether  plaintiffs  have  folly 
performed  this  contract  to  coustract  a  reservoir 
according  to  definite  plaiu  and  specifications  is 
for  ^e  jury,  though  detendaDt  offered  practical- 
ly no  testimony,  and  plaintiffs  and  their  witness- 
es testified  that  It  had  in  erery  particular  been 
performed,  as  the  qaestion  of  credibility  of  wit- 
nesses cannot  be  taken  from  the  Jmy. 

3.  Hie  contract  being  plainly  one  to  do  work 
secordiDg  to  definite  plans  and  specifications, 
witliont  any  responsibihty  as  to  result,  retention 
of  pay  by  the  engineer  till  the  work  is  made  a 
water-tight  reBcrroir,  though  the  leakage  is  not 
shown  to  be  due  to  any  failure  of  the  contractor 
to  fnily  perform  his  undertaking.  Is  not  Justified 
tgr  a  provi^on  that  the  engineer  shall  determine 
the  amount  or  qnallty  of  the  work  to  be  paid  tot, 
and  shall  decide  all  questions  arising  relative  to 
execution  of  the  contract  by  the  contractor,  and 
his  estimates  and  decisions  shall  be  condusive. 

Appeal  from  court  of  common  pleasi  Alle- 
gheny county. 


Action  by  James  H.  Harlow  &  Oa  against 
the  borough  of  Homestead.  Judgment  for 
plalntlffa.  Defendant  appeals.  Reversed. 

The  contract  sued  on  contained  the  follow- 
ing proTltkms:  **To  prevent  disputes  and  lltt- 
gations^  It  1>  foitlier  agxeed  b7  awl  between 
the  parties  to  this  contract  that  the  water 
committee  shall  liaTe  the  right  to  appohit  an 
engineer,  and  that  the  said  engineer  shall  In 
all  cases  determine  the  amount  or  qnallty  of 
the  several  kinda  at  work  which  are  to  be 
paid  for  under  tills  contract,  and  be  shall  de- 
cide aU  question!  whlcb  may  arise  relative  to 
the  execution  of  this  contract  on  the  part  ot 
the  contractor,  and  bis  estimates  and  deci- 
sions shall  be  final  and  conduMve.  •  •  • 
And  tb»  said  party  of  the  second  part  hereby 
farther  agree  that  they  diall  not  be  entitled 
to  demand  or  receive  payment  for  any  portlw 
of  the  afwesald  wwk  or  material,  except  in 
the  manner  set  forth  In  this  agreement  nor 
until  each  and  all  of  the  stipulations  herdn- 
before  mentl(med  are  compiled  with,  and  the 
engineer  shall  have  given  his  certificate  to 
that  effect  whereupon  the  party  of  the  first 
part  will,  at  the  expiration  of  thirty  (30)  days 
after  such  c(»npletlon,  and  delivery  of  such 
certificate,  pay,  and  It  hereby  binds  itself  to 
pay,  to  the  said  party  of  the  second  part  lu 
lawful  money  of  the  United  Statu  of  America, 
the  whole  amount  of  money  accrolng  to  the 
said  party  of  the  second  part  under  this  con- 
tract, excepting  ancb  enm  or  sums  as  mi^ 
be  lawfully  retained  nn^  any  of  the  provl- 
tiona  oC  ttiis  contract  hereinbefore  set  forth: 
provided,  that  nothing  herein  contained  be 
construed  to  affect  flie  right  hereby  merved 
of  the  said  water  committee  to  reject  the 
whole  ox  any  portitHi  of  the  aforesaid  work 
should  the  said  oertlflcate  be  found  or  known 
to  be  incondstent  with  the  terms  of  this 
agreement  or  otherwise  improperly  given." 

John  F.  Ooz  and  W.  L.  UcOonegly,  for  ap- 
pelant  Magnos  Pflanm,  for  appelleea. 

BROWN,  J.  The  appdlees  entered  into  a 
contract  with  Ihe  borough  of  Homestead  for 
the  conatructlon  of  a  reservoir.  It  prodded 
that  they  w»e  "to  do  aU  the  work  and  fur* 
nlsh  all  the  materials  called  for  by  this  agree- 
ment In  the  manner  and  under  the  couUttons 
hereinafter  specified. "  The  terms  of  the 
spedflcatlons  were  plain  and  unambiguous, 
and  the  contractors  knew  Just  what  was  re- 
quired of  them.  The  nature  and  kind  of 
work  to  be  done,  and  the  materials  to  be  fur- 
nished by  them,  were  set  forth  In  detail.  The 
contract  was  entered  Into  In  June,  1881,  and 
the  work  completed  about  a  year  afterwards. 
On  July  16,  1892,  estimate  No.  11,— the  last 
furnished  by  the  engineer,— showed  the 
amount  due  the  contractors,  from  which  the 
sum  of  92,000  was  to  be  withheld  until  the 
completion  of  the  reservoir.  At  that  time 
the  appellees  contend  that  the  reservoir  was 
completed  In  accordance  with  the  terms  of 
,  their  contract^  and  that  the  said  sum,  instead 
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of  being  withheld,  Bhonld  have  been  paid  to 
them.  On  the  other  hand,  appellant  Insists 
that  there  can  be  no  ^recovery  by  the  con- 
tractors, In  view  of  the  obstacles  found  In  the 
coDti-act  Itself.  Tills  was  the  question  con- 
sidered and  passed  upon  by  the  court  below  In 
entering  judgment  for  the  plaintiffs  on  the 
special  verdict  rendered  by  its  direction,  and 
we  are  now  called  upon  to  dispose  of  the  two 
assignments  of  error,  which  are  as  follows; 
"(1)  In  refusing  defendant's  point  which  was 
as  follows:  That,  *nnder  all  the  evidence,  the 
plaintiffs  are  not  entitled  to  recover.*  <2)  The 
court  erred  In  charging  the  Jury  as  follows: 
'Under  the  law  and  the  evidence  In  this  case, 
we  are  of  the  opinion,  and  so  Instraet  you, 
that  the  verdict  most  be  In  favor  of  the  plain* 
tiffs;  and  we  therefore  direct  yon  to  find  a 
verdict  In  favor  of  the  plaintiffs  in  the  sum 
of  12.000,  with  Interest  from  July  16,  1882, 
subject  to  the  (pinion  of  the  court  on  the  ques- 
tion of  law  reserved,  which  Is  whether  there 
is  any  evldotce  which  oitltleA  the  plaintiffs 
to  recover.' " 

The  appellant  resists  payment  because  (1) 
the  contractors  were  boand  under  their  con- 
tract to  make  a  water-tight  reservoir;  (2) 
there  can  be  no  recovery  until  an  estimate 
is  made  by  the  engineer;  and  (3)  there  can 
be  no  recovery,  because  of  the  arbitration 
clause,  which  makes  the  decision  of  the  en- 
gineer final  and  conclusive.  There  is  noth- 
ing in  the  contract  binding  the  contractors 
to  construct  a  water-tight  reservoir.  They 
were  simply  to  do  certain  work  In  accord- 
ance with  definite  plans  and  specifications, 
but  they  bound  themselves  to  no  results.  It 
is  true  that  the  specifications  provided  that 
"the  work  contemplated  *  *  *  Ii  the 
construction  of  a  water-tight  reservoir";  and 
the  engineer  by  whom  they  had  been  pre- 
pared evidently  thought  they  would  produce 
such  a  resnlt,  but  the  contractors  assumed 
no  such  responsibility.  Their  contract  with 
the  borongh  of  Homestead  was  to  construct 
a  reservoir  In  accordance  with  the  plans  and 
specifications,  and.  If  Otey  had  done  so  at  the 
time  they  brought  their  suit,  a  recovery  can- 
not be  defeated  simply  because  the  reservoir 
was  not  water-tight,  and  results  contemplat- 
ed by  tiie  engineer  had  not  been  realized. 
This  was  the  view  taken  by  the  learned 
Judge  In  the  conrt  below,  In  which  we  con- 
cur. As  was  said  In  Filbert  v.  City  of  Phila- 
delphia, 181  Pa.-  St  545,  37  Atl.  546,  so  It  can 
be  repeated  here:  "The  contractors  were 
given  no  discretion.  Sivery  line  was  drawn, 
every  grade  was  fixed,  and  every  detail  was 
provided  for  by  the  city."  In  estimate  No. 
11  made  by  the  engineer,  the  amount  due  to 
plaintiffs  under  the  terms  of  their  contract, 
and  unpaid,  was  shown  to  be  $20,6^.90. 
From  this  amount  was  retained  the  sum  of 
92,000  until  the  completion  of  the  reservoir. 
That  estimate  shows  the  amount  due  on  the 
contract,  and.  If  the  work  was  then  complet- 
ed, the  borough  of  Homestead  could  not  law* 
faUy  withhold  the  12.000  from  the  eontract- 


ors;  and  we  again  concur  with  die  trial 
Judge  that  the  plaintiffs  were  entitied  to 
their  money  at  the  time  the  estimate  was 
made,  If  their  contract  was  really  then  com- 
pleted, all  of  which  was  tor  the  considera- 
tion of  the  Jury.  As  to  the  third  reason  why 
there  should  be  no  r^very.  we  cannot  sus* 
tain  the  view  iaJLe^  by  the  defendant;  for 
the  engineer  was  to  determine  the  amount 
and  quality  of  work  done,  and  to  decide  qnes* 
ttons  relative  to  the  execution  of  the  con- 
tract As  It  was  not  shown  that  the  leakage 
was  due  to  any  failure  on  the  part  of  the 
contractors  to  fully  perform  what  they  had 
undertaken  to  do,  we  do  not  feel  that  the 
borongh  of  Homestead  had  a  right  to  invoke 
that  clause  of  the  contract  The  first  aMlgn* 
ment  of  error  Is  therefore  overruled. 

We  cannot  however,  approve  the  binding 
Instructions  of  the  court,  directing  the  Jury 
to  find  a  verdict  In  favor  of  the  plaintifta. 
Whether  they  had  fully  performed  the  con- 
tract entered  Into  by  them  with  the  borough 
of  Homestead  was  purely  a  question  to  be 
determined  by  the  Jury.  It  is  true  that  the 
defendant  offered  practically  no  testimony, 
but  nevertheless  It  was  for  the  Jury  to  de- 
cide, even  if  the  plaintiffs  and  their  witness- 
es did  testify  that  the  contract  bad  In  every 
particular  been  performed,  whethw  this  was 
true,  and  the  conrt  should  not  have  peremp- 
torily Instructed  a  finding  In  their  favor.  In 
Qrambs  v.  Lynch,  20  Wkly.  Notes  Cas.  S7fV 
It  was  held  that  the  question  of  the  credibil- 
ity of  a  witness  cannot  be  takra  from  the 
Jury.  It  Is  their  duty  to  credit  him  If  there 
Is  no  good  reason  to  the  contrary;  but  his 
mere  manner  may  discredit  him,  and  bis 
story  may  be  so  against,  all  the  probabilities 
of  the  case  that  a  Jury  may  be  Justified  In 
not  believing  him.  In  that  case  Hr.  Justice 
PaxBon  says,  "It  Is  settied  law  that  where 
a  case  depends  upon  oral  testimony,  such 
tMtimony  must  be  submitted  to  the  Jury.** 
In  the  case  before  us  this  rule  certainly 
ought  not  to  have  been  relaxed.  We  feel 
that  It  ought  to  be  retried,  with  Instructions 
from  the  court  that.  If  the  testimony  offered 
by  the  plaintiffs  be  believed  by  tiie  Jury, 
their  verdict  should  be  against  the  defend- 
ant The  second  assignment  of  error  Is  sus- 
tained, and  the  Judgment  reversed,  with  a 
ventre  fadaa  da  novo. 


(IM  Pa,  at.  107) 

MeOOBMICK  «t  al.  v.  McGOBMICK  H  aL 

(Sapreme  Court  of  Pennsylvania.   Dee.  80, 
1899.) 

WILLfl— INSTRDCTICma. 

Hie  charge  In  an  Issoe  deTtsavit  vri  aoo, 
where  the  jadge  sits  as  a  cbancdlor  and  Is  allow- 
ed a  large  dlacretioD  In  his  control  of  the  find- 
ings, and  a  contest  turning  wholly  on  the  credi- 
bility of  witnesses,  is  not  erroneoas,  though 
showing  very  strong  the  Jodge^s  opinion  on  Ine 
merits,  It  not  fanpoang  that  OBijAoa  as  UncUng 
tta  the  Jury,  and  there  being  no  wroneona  state- 
ment of  law,  w  iupprewjon  or  dlstortim  of  ths 
evidence. 
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Appeal  from  court  ot  common  pleu,  AOs* 
ffhen;  county. 

Issne  of  devlsarlt  Tel  bob  between  D. 
HcGormick  and  others,  as  plain tlffa,  and  ECngh 
M.  McCormlck  and  others,  u  defendants. 
Jodgniait  for  plahitlfffc  Def endimt*  apiteal. 
Afflrmed. 

A.  H.  Mercer  and  M<it»hill  ft  Sproul,  for  ap- 
pellants &  B.  Donaldson,  for  appelleea. 

MITCHELL,  J.  This  Is  an  lame  derlsaTtt 
Tel  son  on  a  paper  pnrpOTtlng  to  be  the  wll! 
of  Joseph  8.  McCormlck,  wlioUy  tn  the  hand- 
writing of  a  third  person.  Including  the  tes- 
tator's name,  but  cUtlmied  to  bare  been  writ- 
tea  In  testator's  presence,  and  at  his  dlctattcm, 
and  signed  by  the  witness  for  bim,  at  his  re- 
quest, he  being  too  weak  and  nerroos  to  sign 
It  himself,  but  touching  the  pen  while  his 
name  was  written.  On  the  Issues  directed  h7 
the  orphans'  court  the  Jniy  found  q>edflcall7: 
Fbst,  that  there  was  no  undue  Influence, 
fraud,  or  Imposition  used  to  procure  the  ttie- 
cutlon  of  the  paper;  secondly,  that  at  the 
time  of  the  signing  of  the  said  paper  the  tes- 
tator was  possessed  of  testamentary  capadty; 
and,  thirdly,  that  the  said  paper  was  the  act 
of  the  decedent  This  disposed  of  the  whole 
case  tn  favor  of  the  plaintiffs.  The  contest 
turned  almost  wholly  on  the  credibility  of  the 
Witnesses.  Boutin,  who  wrote  the  paper,  tes- 
tified positively  to  the  act  the  decedent  In 
calling  him,  dictating  what  he  should  say,  and 
directing  him  to  sign  decedent's  name  while 
the  latter  touched  the  pen.  Beers,  the  other 
witness,  who  claimed  to  hare  been  present, 
corroborated  him.  On  the  other  hand,  there 
were  some  discrepancies.  If  not  contradictions. 
In  their  testimony;  and  some  subsequent  con- 
duct of  Buntln,  In  regard  to  the  paper,  sus- 
picions, difficult  of  explanation  consistent  with 
his  story,  and  giving  a  basis  for  the  contentloo 
of  the  defendants  that  the  paper  was  firaodo- 
lently  gotten  up  after  the  decedent's  death, 
and  sustained  by  perjury.  There  was  also  a 
considerable  amount  of  testimony  on  the  part 
of  defendants  going  to  show  a  condition  of  Ill- 
ness on  the  part  of  the  decedent  at  the  time 
of  the  aHeged  transaction  that  rendered  blm 
incapable  of  Intelligently  doing  the  acts  testi- 
fied to.  It  Is  not  necessary  to  go  into  farther 
detalL  A  verdict  either  way  could  not  be 
said  to  be  without  evidence  to  support  It,  and 
the  real  contest,  as  already  said,  was  one  of 
the  credibility  of  the  witnesses.  This  the  Jury 
passed  upon.  All  of  the  assignments  of  error 
are  to  the  charge,  and  especially  to  the  mode 
of  presentatl<m  of  the  case  to  the  Jury.  The 
charge.  It  mnst  be  admitted,  comes  In  more 
than  oce  place  dangerously  close  to  the  line 
ot  trespass  on  the  Jury's  province.  But  4bere 
was  no  erroneous  statement  of  tiie  law,  no 
suppression  or  distortion  of  the  evidence,  and 
the  expressions  complained  of,  though  show- 
ing very  strongly  the  Judge's  opinion  on  the 
merits  of  the  case,  do  not  Impose  that  opinion 
as  binding  oo  the  Jury.  It  wouW  serve  no 


useful  poipose  to  go  over  them  ta  detalL 
They  are  all  opm  to  the  objection  ot  approach- 
ing the  danger  Une,  but  are  sit  nevertheless 
within  Ibe  limit  permitted.  It  was  a  case  of 
the  class  where  the  judge  sits  as  a  chancellor, 
and  most  be  allowed  a  very  large  discretion 
in  his  control  of  the  findings.  We  cannot  say 
that  his  privilege  in  this  respect  was  carried 
quite  to  the  pdnt  of  e^ior.  Jodsment  afflrm^ 
•d, 

OM  Ps.  St  S36) 

O'BBIBN  at  aL  T.  HCHBNUBT  PABS  4k  B. 
BY.  CO. 

(Sapreme  Coatt  of  Pennartvaala.  Dee.  80, 

189a) 

CONDBHNATION— DAHA0aft-EVn)XNa& 
1.  Ihough  the  statement  claimed  damages  to 
the  entire  property,  part  of  which  lay  oa  one  side 
of  a  street  and  the  balance  on  the  other  side,  by 
reason  of  the  location  of  a  railroad  through  the 
land  on  one  side,  plalntifTB  testimony  that  tiie 
land  on  the  other  side  was  not  damaged  is  unob- 
jectionable, the  injury  to  the  part  affected  being 
the  Injury  to  the  whole,  and  the  general  verdict 
barring  any  further  claim. 

2.0a  the  question  of  damages  to  property 
from  the  location  of  a  raOroad  through  it,  wlt- 
nesgee  may  be  aaked  as  to  the  value  of  the  land, 
coDsiderlng  that  It  was  possible  to  lay  It  oat  In 
lots;  it  bong  of  conrfderable  irisei  on  a  pubUe 
street  of  a  larga  dty,  without  any  bulldtaiCB  oa 
IL 

8.  Testimony  of  a  person  tiut  tbe  fnner  own- 
er of  land,  damages  tat  location  of  a  raOroad 
through  which  are  sought,  had  placed  a  certain 
value  ou  it.  is  not  admiBBible,  it  not  being  a  coor 
tradietiw  of  anything,  and  the  best  evidence  tbat 
such  owner  placed  a  certain  vahu  therew  being 
his  testimony. 

Appeal  from  court  of  canttKm  pleas,  Alle- 
gheny COOtt^. 

Proceedings  by  G.  O.  O'Brien  and  anothw 
against  the  Schenley  Park  &  Highlands  Rail- 
way Company  for  damages  for  location  ot  de- 
fendant's raib-oad  through  plalntifls'  prop- 
erty. Judgment  for  plalntUEi,  and  defeod- 
aat  appeals.  Affirmed. 

Hays  &  Notde  and  J.  McF.  Carpenter,  for 
appellant.  Joseph  Stadtfeld  and  W.  B.  Bodff- 
ers,  for  appelleea, 

GREEN,  J.  The  plaintiff^  statement  of 
claim  set  forth  the  ownership  of  an  entire 
property  extending  on  both  sides  of  Forbea 
street,  giving  all  its  courses  and  distances, 
with  an  Improvement  consisting  of  a  two- 
story  frame  dwelling  bouse  and  ontbnildings 
erected  thereon.  By  the  testimony  It  appear- 
ed that  the  whole  tract  contained  about 
acres,  of  which  about  2%  acres  were  on  the 
left  side  of  Forbes  street,  without  any  build- 
ings, and  about  2  acres,  with  the  buildings, 
were  on  the  right  side  of  the  street  The  de- 
fendant's railroad  was  located  through  the 
2^acre  part  of  the  tract  at  a  distance  of 
about  160  feet  back  from  Forbes  street  The 
statement  claimed  damages  to  the  entire  prop- 
erty, and  the  verdict  was  general  for  $4,710, 
which  must  necessarily  be  considered  as  the 
sum  representing  the  whole  amount  of  dam- 
ages suataiued  bjr  tba  plalntlffa  bg;  reason  at 
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the  kKatlm  and  conatrnctlon  of  tbe  rtilroad 
on  the  property  aa  an  entirety.  BeTond  all 
question,  no  further  claim  for  this  cause  can 
ever  again  be,  establlahed  for  $aj  part  of  thla 
propeaety.  The  cbUm  for  which  the  rodlct 
waa  given  la  a  nnl^  and  It  covers  the  whole 
of  the  propextj.  Am  a  matter  of  fact.  It  ap- 
peared on  the  trial  that  no  damage  whatever 
was  Inflicted  upon  the  two-acre  part  lying 
<Hi  the  rlghMiand  pide  of  Forbes  street,  wltli 
tin  bulldhigs  on  it  It  was  not  only  Forbes 
street  whldi  separated  the  two  parts  of  the 
vrapertj,  bat  a  farther  distance  of  160  feet 
of  land  lying  on  the  OKwaite  side  of  the 
street,  and  between  It  and  tiie  raUimd.  It 
waa  perfectly  manifest  that  the  location  and 
conatroctlon  of  the  road  eoald  not  and  did 
not  affect  the  part  of  the  property  on  the  right 
side  ot  Forbes  street,  snd  this  was  so  testified 
by  the  plalntUFs  and  their  wltnesaea,  and  no 
attempt  was  made  to  prove  any  damage  to 
Qiat  part  of  the  property.  In  these  cfrcom- 
stances  we  cannot  possibly  see  any  objection 
to  the  admission  ot  the  testimony  to  prove, 
what  was  the  actual  state  of  the  facts,  to  wit, 
that  the  Injury  tos  confined  to  tiie  part  of 
the  proper^  fbnragh  which  the  road  waa  laid. 
If  that  part  of  the  property  waa  Injured,  uid 
the  other  part  was  not  Injured  at  all,  vrtiy 
could  not  that  fact  be  proved?  We  can  see 
no  reason  vhy.  We  are  clearly  of  opinion, 
Uierefore,  tliat  there  waa  no  merit  In  any  of 
the  objections  that  were  urged  upon  the 
ground  that  the  testimony  showed  injury  only 
to  a  part  of  the  property.  If  all  the  Iqjiiry 
was  confined  to  that  part,  and  thoe  was  no 
Injury  to  the  odw  pert,  it  foUowa  that  the  In- 
jury to  the  part  that  waa  affected  waa  the 
Injury  to  the  whole.  Thla  fUspoaes  finally  ot 
file  first  and  second  assignments  ot  error,  and 
of  the  sam?  matter  amtearing  In  heady  aU  Oie 
other  assignments. 

The  assignments  from  third  to  ninth,  both 
Indudve,  question  In  part  the  competency  ot 
the  sevwal  witnesses  to  express  o^nloos  as 
to  the  value  of  the  property,  on  the  ground 
that  they  did  not  show  safflclent  qualifications 
to  give  oplnlona.  We  have  carefully  ezamln* 
\A  the  testimony  Jn  rehitiim,  to  the  quallfica* 
tlona  to  testify  of  eadi  one  ot  these  witnesses, 
snd  we  are  of  (pinion  that  they  were  all  auflt- 
dently  qualified  to  testify,  a  number  of  them 
possessing  not  only  an  adequate  knowledge 
of  the  property,  but  sn  InteDlgent  conqirehai* 
slon  of  the  subject  of  their  testimony,  and  an 
ability  to  fortify  their  oonduslona  witii  a 
statement  of  reasons  quite  above  the  average 
of  this  class  of  witnesses.  Theae  objections 
are  not  sustained  in  any  Instance. 

An  objection  was  made  to  a  question  put 
to  Behen,  one  of  the  plaintiffs'  witnesses, 
that  he  was  asked  to  express  an  opinion  of 
the  value  of  the  property  In  view  of  Its  pos- 
ribllltles  for  being  hdd  out  In  lots.  The  ox- 
act  question  to  ttie  witness  waa  In  these 
words:  "What  would  you  say  was  the  fair 
value  of  the  property  as  It  stood  Immedi- 
ately before  the  railroad  waa  constructed,— 


that  would  be  in  the  summer  of  1889?  1 
dont  want  yon  to  take  into  conslderatim  the 
laying  out  Into  lots,  but  the  possibilities  that 
It  could  be  done,  and  the  possibilities  of  de- 
veloping  the  property."  This  waa  not  an 
Inquiry  as  to  all  the  possible  uses  that  could 
be  made  of  the  hind,  nor  as  to  the  erection 
of  Improvements  or  the  carrying  on  of  busi- 
ness upon  It,  but  raer^  an  Inquiry  aa  to  the 
value  of  the  land  considering  that  it  waa 
poaslble  to  lay  It  out  In  lots.  We  think  this 
waa  a  proper  question,  and  that  It  la  post 
ttvely  ruled  by  our  declston  In  the  case  of 
Wilson  V.  Gas  Ok,  IBS  Fa.  St  666,  26  AtL 
638^  It  must  be  borne  In  mind  that  the  prop- 
erty In  question  was  a  rather  large-alsed 
piece  ot  ground  altnate  on  a  public  street  of 
a  large  dty^this  particular  part  ot  it  vrith- 
ont  any  biUldlngs  upon  It— and  numlfestly 
cap^le  of  being  laid  out  and  aold  In  Iota. 
We  do  not  nndwstand  that  an  ownw  may 
not  prove  that  fact  aa  to  property  thus  slt< 
nated.  On  the  cmitrary,  such  an  obvious 
and  advantageous  use  of  the  land  situated 
aa  this  Is  vrould  be  a  fundamratal  and  eaaeur 
tial  feature  In  considering  what  its  market 
value  would  be.  If  it  vrere  a  piece  of  vacant 
land,  lying  in  tiie  open  country,  as  part  of  a 
farm,  with  no  lndicati<His  of  its  being  mar^ 
fcetaMe  aa  town  lota,  the  objection  would  be 
far  more  pertinent  and  would  probably  pre- 
vail. But  land  altuated  and  constitnted  as 
this  was,  Ita  possible  disposition  aa  city  lots 
was  an  essential  feature  of  its  value,  ai^ 
something  which  the  owner  had  a  right  to 
submit  to  the  Jury.  In  the  caae  referred  to 
(WUstm  T.  Gas  Co.)  this  waa  the  very  easence 
of  tiw  Inquiry,  and  numerous  queations  were 
asked  as  to  how  and  why  the  property  was 
capaUe  of  being  laid  out  and  sold  In  tows 
lots.  The  witness  waa  allowed  to  go  very 
much  farther,  and  In  much  more  minute  de- 
tail, than  waa  proposed  In  this  case.  Be 
waa  allowed  to  teatify  as  to  the  manner  in 
which  It  might  be  laid  out  how  many  lots 
conld  bo  got  out  of  it  the  size  of  them,  how 
they  might  be  arranged  so  as  to  bring  the 
best  price,  and  how  much  they  might  pro- 
duce In  this  way,  and  to  what  extent  the 
twice  would  or  might  be  affected  by  the  de- 
fendant's pipe  line.  It  was  also  the  fkct  that 
this  was  farm  land,  and  thwe  was  no  laid* 
out  and  op»ied  atreet  running  through  it 
Xevwtheless,  we  sustained  the  court  bdon 
In  allowing  this  testimony  to  go  In.  Pazson, 
C  delivering  the  oplnfim,  said:  "Upon 
the  trial  below  It  is  apparmt  that  the  de* 
fendant  proceeded  upon  the  theory  that  If 
the  plalntilTB  land,  at  the  time  of  the  appro- 
priation, waa  used  only  aa  a  farm,  the  in- 
quiry waa  limited  to  the  amount  of  dam- 
ages, if  any,  sustained  by  the  land  as  a  farm, 
and  the  witnesses  called  by  It  In  relation  to 
the  damages  were  examined  npon  that  the- 
ory. On  the  other  hand,  it  was  contoided 
by  the  plaintiff  that  the  inquiry  waa  not  ao 
limited,  but  that  In  estimating  the  market 
value  of  the  land  everything  which  gives  It 
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Intrinsic  value  Is  to  be  taken  Into  consider- 
fttlcm,  and  is  not  to  be  limited  to  a  particular 
ose.  The  learned  Judge  below  adopted  the 
plaintilTs  Tlew  In  this  respect,  and  he  la  fully 
sustained  by  the  authorities.  In  Railroad 
Go.  T.  Braham,  79  Pa.  St  447,  It  was  held: 
In  estimating  the  marlcet  ralne  of  the  land. 
«Ter7ttalnK  which  gives  It  Intrinsic  value  la 
a  proper  element  for  consideration.  *  *  • 
It  Is  Its  general  market  value  for  any  pur^ 
pose  that  will  Induce  persons  to  purchase  It 
that  la  the  true  test'  And  In  Glty  of  Alle- 
gheny V.  Black,  9G  Pa.  St  IBS,  It  was  said: 
'In  estimating  the  market  value  of  land,  ev- 
erything which  gives  It  Intrinsic  value  is  to 
be  taken  Into  consideration,  and  It  is  not  to 
be  limited  to  a  particular  use.'  To  the  same 
^ect  are  Oummlngs  v.  City  of  Willlamsport, 
84  Pa.  St  472;  Bailroad  Co.  v.  aeary,  126 
Pa.  8t  442, 17  Atl.  468;  Railway  Co.  v.  Stock- 
er,  128  Pa.  St  233.  IS  Atl.  890;  Harris  v. 
Railroad  Co..  141  Pa.  St  242,  21  Atl.  580.  In 
the  latter  case  It  was  said  by  our  Brother 
Mitchell:  The  true  test  Is  the  difference  be- 
tween the  value  of  the  entire  lot  as  It  was 
Immediately  before  the  taking  and  the  value 
of  what  was  left  of  It  after  the  taklug.  And 
In  estimating  the  value  of  the  lot  before  tak- 
ing Its  possible  and  probable  uses  were  Im- 
portant elements,  and  might  be  shown  by 
the  evidence  of  expert  witnesses.'  In  view 
of  these  authorities,  and  especially  in  view 
of  the  fact  that  the  corporation  defendant 
was  endeavoring  to  limit  the  Inquiry  to  the 
value  of  the  land  as  a  farm,  we  think  It  was 
competent  for  the  plaintiff  to  show  that  a 
portion  of  It  was  ripe  for  building  improve- 
ments, or  for  any  other  purpose  that  en- 
hanced Its  value."  The  foregoing  auth<»>- 
itlea  fnlly  sustain  the  learned  court  below  la 
ruling  that  the  teettmony  offered  was  ad- 
missible. In  point  of  fact,  the  testimony 
was  not  given.  The  assignments  of  error 
from  3  to  9,  Inclusive,  are  dismissed. 

There  Is  no  merit  In  the  tenth  and  eleventh 
assignments.  The  evidence  offered  was  not 
a  contradiction  of  anything,  and,  If  the  for- 
mer owner  placed  a  certain  value  upon  the 
propeitj,  the  best  evidence  of  that  fact 
would  be  that  person's  testimony  to  that  ef- 
fect There  was  no  objection  to  any  proof 
of  tlie  value  of  the  property  at  that  time  by 
any  legitimate  testimony  on  that  subject 

As  to  the  thirteenth  and  fourteenth  assign- 
ments, of  course  the  court  could  not  have 
intended  to  say  that  the  plaintiffs  were  de- 
prived of  the  use  of  any  part  of  the  property 
except  what  was  occopled  by  the  railroad. 
The  Jury  could  not  have  been  misled  as  to 
this,  especially  as  the  court  explicitly  said  to 
them  It  was  only  the  part  covered  by  the 
railroad  that  was  kept  from  the  possession 
of  the  plaintiffs.  The  language  complained 
of  in  the  fourteenth  assignment  Is  nothing 
but  a  restatement  of  the  undoubted  law  of 
the  case.  The  twelfth  assignment  Is  not 
pressed,  and  baa  no  merit  Judgment  af- 
firmed. 


OH  Pa.  St.  193) 
WOOBWABD  V.  CITT  OP  PITTSBITBO. 

(Supreme  Court  of  Pennsylvania.   Dec  8CK 

1809.) 

STREBTB—OPBNINO— DAMAGES. 
Under  Act  Biay  9,  18S9  (P.  L.  178).  pro- 
viding that  wh'«B  any  street  hai  be«i  laid  out  by 
any  person.  In  ease  the  tame  has  not  been 
opened  to  or  used  1^  the  public  Cor  21  yean  next 
toereafter,  it  shall  have  no  effect  and  Bhall  not 
be  opened  without  the'eonsent  of  the  owner  of 
the  land  on  whldi  It  Is  laid  out,  applies  where 
an  owner  of  land  made  a  plan  thereof,  dividing 
It  into  itreets  and  Ipts^  and  the  city  coandls  then 
approved  the  plan,  and  thereafter  sold  to  plain- 
tuTi  grantor  land  facing  <Hi  one  of  sudi  streets 
according  to  the  plan,  and  21  years  from  such 
sale  elapsed  before  it  was  opened  or  ssed  by  the 
public,  thoa^  the  plan  was  not  then  recorded, 
and  the  deed  did  not  mentioa  the  laying  out  oi 
the  streets. 

Appeal  from  court  of  common  pleai;  Alle- 
gheny county. 

Proceeding  by  Anna  M.  Woodward,  as 
plaintiff,  against  the  city  of  Pittsburg,  as  de- 
fendant, on  appeal  by  her  from  award  of 
viewers  on  the  opening  of  a  street  Jodg- 
ment  for  defendant  PlalntlCF  appeals.  B«- 
versed. 

J.  M.  Stoner,  J.  SC.  Shields,  and  M.  A. 
Woodward,  for  i^ellant  Claioice  Burlel^ 
T.  D.  Caniahaa,  and  James  O.  Qny,  tor  iqh 
pellee. 

BROWN,  J.  Arabella  street,  In  the  dty  of 
Pittsburg,  was  opened  by  ordinance  passed 
February  28,  1896,  and,  it  Is  alleged  by  ap- 
pellee, within  21  years  from  the  time  it  bad 
been  laid  out  on  a  plan  of  lots  and  streets 
adopted  by  the  owner  of-  the  land  through 
which  it  now  runs.  The  plaintiff.  Anna  M. 
Woodward,  claims  damages  for  the  land  tak- 
en on  the  north  side  of  her  property  in  so 
opening  the  street,  and  her  right  to  recover 
depends  upon  whether,  at  the  time  It  WM 
(^ned  by  the  municipal  authorities,  she  own- 
ed the  land  to  the  middle  of  the  way  free  from 
any  prior  dedication  to  pnbUc  ns&  Uer  con- 
tention is  that  under  the  facts  as  developed 
on  the  trial  she  could  properly  Invoke  the  act 
of  Mi^  9,  1869  (P.  178),  which  ptorldes 
*that  any  street,  lane  or  alley,  laid  out  by 
any  perstm  or  persons  In  any  village  or  town 
plot  or  plan  of  lots,  on  lands  owned  by  such 
person  or  persons.  In  case  the  same  has  not 
been  opened  to,  or  used  by,  the  public  for  21 
years  next  after  the  laying  out  of  the  same^ 
shall  be  and  have  no  force  and  effect,  and 
shall  not  be  opened,  without  the  consent  of  the 
owner  or  owners  of  the  land  on  which  the 
same  has  been  or  shall  be  laid  out"  In  de- 
termining the  question  involved,  the  facts 
must  be  briefly  reviewed.  In  1870,  John  Wat- 
son was  the  owner  of  the  tract  of  land  on 
which  Arabella  street  Is  located.  In  that 
year  the  councils  of  the  dty  of  Pittsburg  ap- 
proved a  plan  of  certain  streets  and  avenues 
known  as  *^cFariand's  Qrore  Plan,"  which 
Included  the  street  In  controversy;  but  no 
ordinance  was  passed  at  that  time  npedflcally 
locating  it  On  June  29,  1894,  an  ordinance 
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was  passed  approTlng,  conflnulog,  and  locating 
the  streets  and  avenues  as  laid  out  la  the 
plan  of  1870,  and  on  February  28,  18&6,  tiie 
city  councils,  by  ordinance,  directed  the  opeur 
Ing  of  Arabella  street  On  the  proceedings  to 
recover  damages  claimed  to  have  been  sus- 
tained by  the  opening  of  the  street  under  tta« 
last  ordinance  this  appeal  has  come  before 
US.  In  1878,  Watson  conveyed  a  portion  of 
his  land  at  the  northeast  comer  of  Fifth  and 
Aiken  avenues  to  M.  A.  Woodward,  husband 
of  plaintiff,  and  the  same  ^tended  along  the 
latter  avenue  to  within  10.09  feet  of  what 
la  now  Arabella  street  la  1874,  Watson  made 
a  plan  of  his  land,  dividing  It  Into  lots  and 
streets.  It  was  Bnrre;ed  la  April  of  that 
year  by  B.  0.  Patterson.  After  It  had  been 
surveyed,  and  a  plan  made.  Woodward  pnr^ 
chased  a  strip  of  land  10,09  feet  wide,  extend- 
ing from  Aiken  avenue  eastwardly  110  feet 
between  the  lot  which  he  bad  previously  pur- 
chased and  Arabella  street  This  gave  him  a 
frontage  on  the  street  and  he  testifies  that 
he  purchased  this  strip  "on  this  plan,' —the 
plan  which  had  been  made  after  the  survey 
by  Patterson.  In  the  deed  from  Watson  to 
Woodward  for  this  strip  of  land,  and  In  two 
conveyances  subsequently  made  In  the  same 
year,  the  ground  Is  conveyed  to  Arabella 
street  This  street  as  laid  out  vras  60  feet 
wide,  and,  If  it  was  on  the  plan  as  adopted 
by  Watson  at  the  time  he  sold  to  Woodward, 
In  May,  1874,  the  latter  acquired  a  fee  to  the 
middle  of  It  This  cannot  be  disputed  In  the, 
light  of  Paul  T.  Carver,  26  Pa.  St  223,  and' 
the  Intervening  cases  down  to  Qulcksall  t. 
City  of  Philadelphia,  177  Pa.  St  801,  86  AtL 
609.  la  March,  1876,  Watson  having  been 
declared  a  lunatic,  his  committee  presented  a 
petltloa  to  the  court  for  an  order  to  sell  his 
real  estate,  and  to  it  was  annexed  this  very 
plan,  the  petition  alleging  that  lots  on  It  had 
been  previously  sold  by  Watson  In  accordance 
with  it  An  order  of  sate  was  made  directing 
that  certain  lots  In  the  plan  as  surveyed  In 
1874  by  R.  O.  Patterson  be  sold.  It  Is  con- 
tended that  though  Wataon  himself  had  sold 
according  to  this  plan,  the  street  hsd  not  been 
laid  out  at  the  time  he  sold,  In  contemplation 
of  the  act  of  May  9,  1889;  but  at  the  same 
time  It  was  admitted  that  there  was  a  laying 
out  of  the  street  In  contemplation  of  the  said 
act  at  the  time  his  committee  made  applica- 
tion for  an  order  of  sale  In  1875.  This  is  a 
distinction  which  we  cannot  understand,  and 
certainly  will  not  recognize;  for  Watson's 
committee,  under  the  direction  .of  the  court, 
did  nothing  more  than  Watson  himself  bad 
done  when  acting  sui  Jnrls.  If  what  the  com- 
mittee did  amounted  to  a  laying  out  of  the 
street  In  the  contemplation  of  the  act  of  May 
0,  1889,  Watson  having  done  the  same  thing 
In  1874,  the  limitation  of  the  act  begins  at 
the  time  be  sold  to  Woodward.  Stress  Is  laid 
upon  the  alleged  difference  bett^een  Qulcksall 
V.  City  of  Philadelphia,  177  Pa.  St  301,  35 
AtL  eo&t  because  In  that  case  the  plan  of  the 
streets  and  lota  was  recorded,  and  loti  wer« 


sold  at  public  sale,  and  conveyed,  and  streets 
were  mentioned  In  the  deeds  aa  having  been 
'laid  on  said  plan  for  the  acconunoda,tion  of 
this  and  other  lots";  but  there  is  nothing  In 
the  act  of  assembly  recognizing  any  audi  dif- 
ference. It  simply  provides  that,  when  any 
street  has  been  laid  out  any  person,  in 
caae  the  same  has  not  been  opened  to  or  nsed 
by  the  public  for  21  years  next  after  the  lay- 
ing out  it  shall  be  of  and  have  no  force  and 
effect  and  shall  not  be  opened  without  ttie 
consent  of  the  owner  or  owners  of  the  land 
on  which  the  same  has  been  or  shall  be  laid 
out  Arabella  street  was  not  opened  to  or  used 
by  the  public  for  21  years  next  after  the  lay- 
ing out  of  the  same.  Woodward  used  it  as 
his  own  private  property.  In  1879  he  conv^- 
ed,  through  Ford,  to  bis  wife,  the  a^iellant 
what  he  had  purchased  from  Watson,  the 
width  on  Aiken  avenue  being  given  as  ^.09 
feet  which  would  extend  it  to  the  middle  of 
Arabella  street  He  then  built  upon  the  lot 
completing  his  building  in  1880.  Several 
years  thereafter  he  fenced  in  tbe  25  feet  taken 
in  the  opening  of  Arabella  street  and  tbe 
act  of  1888,  under  tbe  undisputed  facta,  Jus- 
tifies the  claim  for  damages  made  by  Mra 
Woodward,  the  present  owner.  The  very 
question  Involved  was  considered  in  QuIcksaD 
V.  aty  of  Philadelphia.  177  Pa.  Bt  301,  35 
Atl.  609,  and,  as  It  rules  the  case  now  before 
us,  we  can  do  no  better  than  quote  the  Ian* 
guage  of  oar  Brother  Fell;  "The  sale  of  lota 
according  to  a  plan  which  shows  them  to  be 
on  a  street  implies  a  grant  or  covenant  to  the 
purchaser  that  the  street  shall  be  forever  open 
to  the  use  of  the  public,  and  operates  as  a 
dedication  of  than  to  public  use.  The  right 
passing  to  the  purchaser  Is  not  the  mere  right 
that  he  may  use  the  street  but  that  all  per- 
sons may  use  It  Dovaston  v.  Payne,  2  Smith, 
Lead.  Cas.  164;  McCaU  v.  Davis,  56  Pa.  St 
481;  Davis  t.  Qablta,  63  Pa.  St  90;  Transoe 
T.  Sell,  106  Pa.  St  604;  In  re  Opening  of 
Pearl  St,  111  Pa.  St  663,  6  AtL  430.  In  the 
case  last  dted  it  was  said  that  when  one 
'sells  and  conveys  lots  according  to  a  plan 
which  shows  them  to  be  on  streeta,  he  must 
be  held  to  have  stamped  upon  them  the  char- 
acter of  public  streets.  Mot  only  can  the  pur- 
chaser of  lots  abutting  thereon  assert  this 
character,  but  aU  others  in  the  general  plan 
may  assert  fba  same.  The  proprietor  Is  In  no 
condition  to  afterwards  revoke  this  dedication.* 
•  •  •  The  dedication  by  the  plaintiffs' 
grantors  in  1848  operated  as  a  relinquishment 
of  all  claims  for  damages  for  the  use  of  the 
land  within  the  lines  of  the  streets  for  street 
purposes,  and  no  claim  for  damages  can  be 
sustained,  unless  by  reason  of  the  act  of  May 
9,  1880  (P.  L.  173).  The  language  of  the  act 
Is:  That  any  street  laac  or  alley,  laid  out 
by  any  person  or  persons  In  any  village  or 
town  plot  or  plan  of  lots,  on  lands  owned  by 
such  person  or  persons,  in  case  the  same  has 
not  been  opened  to,  or  used  by,  the  public  for 
21  years  next  after  the  laying  out  of  the 
■une,  diall  be  and  bare  no  fOroe  and  effect. 
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ud  sball  not  be  opened,  wlthcrat  tbe  consent 
of  the  owner  or  owners  of  the  lAnd  on  vhicta 
the  same  has  been  or  shall  be  laid  out'  The 
pnzpose  of  the  act  Is  to  relieve  land  upon 
which  streets  have  been  laid  out  hj  tbe  owner, 
btrt  not  canned  or  used  for  21  years  from  tbe 
■errltade  Imposed.  To  what  extent  it  may  af- 
fect the  rights  of  those  who,  by  pnrchase  of 
lots  within  the  tract,  have  acqnlred  tbe  right 
of  the  nse  of  all  tbe  streets  marked  on  the 
plan,  we  need  not  now  Inquire.  We  hare  be- 
fore ns  only  tbe  question  of  the  right  of  the 
mnnlclpall^  to  open  the  streets  without  com- 
pensation by  reason  of  the  dedication  In  1848. 
Am  against  this  right  tbe  act  estaMlshes  a 
limitation  of  time  where  none  before  existed, 
Tbe  streets  were  laid  out  44  years  before  tbe 
commencement  of  these  proceedings.  They 
have  not  been  opened  to  or  used  by  the  public. 
During  the  wb<de  of  this  time  the  beds  of  the 
streets  have  been  In  the  poasesslou  of  the  abut- 
ting owners,  and  nsed  by  them  for  the  purpose 
of  quarrying  stone.  No  possession  or  use  was 
claimed  by  others.  Tbe  case,  we  think,  comes 
within  the  meaning  of  the  act  of  1889,  and 
It  Is  now  too  late  for  the  dty  to  aasert  the 
right  founded  upon  tbe  dedication  In  1848." 
The  right  of  Mrs.  Woodward  to  recover  dam- 
ages for  the  taking  of  one-half  of  Arabella 
street  from  ber,  as  the  owner  to  the  center 
thereof,  di9Dld  have  been  submitted  to  the 
Jury,  with  tnstractlDas  that.  If  Watson  bad 
sold  her  grantor  tbe  str^  of  land  facing  on 
the  street  according  to  a  plan  upon  which  he 
had  laid  out  lots  and  streets,  amraig  them  the 
street  In  controversy,  and  that  more  than  21 
years  bad  dapeeC  from  tbe  time  of  her  hus- 
band's purchase  nntll  the  city  of  Pittsburg 
bad  actually  openei  the  street,  she  would  be 
entitled  to  daxnages  for  the  land  so  takoi.  If 
any  had  been  sustained.  The  ^ndgD\<mt  Is  re- 
versed,  and  a  venln  facias  de  novu  awarded. 
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(ggpreine  Oomt  of  Bbdde  Iriand.  Jan.  Si  1900.) 

LANDLiORD  AND  TSNAVT^ACTION  TO  R»COV- 
BR  TBNSIMBNT  LVT  —  BOND  —  VALIDITY  — 
WAIVBR  OF  BiraiTB  miDBR  —  ACnON  ON 
JOINT  AND  8BVBRAL  BOND  —  NXCmSAST 
PARTY. 

1.  A  bond  giTen  to  plaintiff  ai  required  by 
Gen.  Imws.  c.  287,  {  0,  Id  an  action  for  pOMei- 
idoD  of  a  tenemmt  let,  to  pay  all  i-ent  or  mooert 
due,  or  whidi  nui7  become  due  pending  the  ac- 
tion, and  the  damages  and  coats  awarded,  la  not 
a  nnllitj  became  it  was  not  filed  withlD  dx 
hoars  after  the  dedslon,  as  required  by  sectlun 
7.  but,  instead,  two  da^'afttf,  with  plalntUTs 
consent. 

2.  Where  parties  to  an  action  for  possession 
of  a  tenement  let  make  an  agreement  by  which 
defendant  submits  to  a  Judgment  for  irasBessioD, 
without  costs,  it  ia  not  a  waiver  of  all  rights 
mder  the  bond  given  as  reqoired  in  anch  action 
by  Gen.  Laws,  c.  237,  8  9>  to  par  all  rent  or 
moneys  dne,  or  which  may  become  due  pending 
tbe  action,  and  the  damages  and  costs  awarded. 

3-  The  principal  la  not  a  necessaiy  party  to  an 
action  against  a  surety  on  a  Joint  and  several 


Action  by  Jannle  W.  Whlpp  against  James 
B.  Oasey.  Defendant  moves  In  arrest  of 
Judgment  Uotkm  ovezraled. 

Edward  De  V.  -  (yOomur,  for  plalntUt 
Hugh  J.  Oarron,  fw  defendant 

MATTESON,  O,  3.  Tbla  is  an  action  of 
debt  on  a  bond  given  to  the  plaintiff  by  one 
Peter  Oasey  as  jnlnclpal  and  the  defendant 
as  surety.  The  case  Is  before  us  on  the  de- 
fendant's motion  In  arrest  of  Judgment 

The  plaintiff  on  July  12,  1807.  at  1  o'clock 
p.  m.,  obtained  a  decision  In  her  favor  by 
the  district  court  of  the  Sixth  Judicial  dis- 
trict In  an  action  of  trespass  and  ejectment 
brought  by  her  against  said  Peter  Casey  for 
the  recovery  of  the  possession  of  a  tenement 
let  Tbe  defendant  in  that  suit  claimed  a 
Jury  trial,  and  the  bond  was  given  by  the 
defendant  In  that  suit  to  answer  the  require- 
ment of  Oen.  Laws  It.  I.  c.  287,  {  0,  which 
provides,  among  other  things,  that  the  de- 
fendant In  an  action  for  the  possession  of  a 
tenement  let  shall  give  bond  to  the  plaintiff, 
with  one  or  more  sureties  satisfactory  to  the 
district  court,  to  pay  all  rent  or  other  moneys 
due,  or  which  may  become  due  pending  the 
action  under  the  tenancy,  and  such  damages 
and  costs  as  may  be  awarded  against  him. 
The  bond,  however,  was  not  died  within  six 
hours  after  the  decision,  as  required  by  the 
first  proviso  to  Oen.  Laws  R.  L  c.  237,  |  7, 
but  was  filed,  with  the  plaintiff's  consent 
on  July  14,  1807.  The  defendant  contends 
that  the  bond  Is  a  nullity,  because  not  given 
within  the  period  of  six  hours  after  decision, 
as  required  by  statute.  We  do  not  think 
that  tbe  contention  is  valid.  Whatever  may 
have  been  the  effect  of  the  delay  In  giving 
the  bond  on  the  taking  of  the  case  to  the 
common  pleas  division  for  Jnry  trial,  we 
think  fb.t  bond  Is  nevertheless  a  valid  obliga- 
tion and  binds  the  defendant  the  principal 
having  failed  to  perform  Its  condition.  Baat- 
on  V.  Ormsbee,  18  R.  I.  814,  27  Atl.  216. 

The  defendant's  second  claim  Is  that  the 
defendant  and  the  said  Peter  Casey  came  to 
a  settlement  after  the  making  of  the  bond, 
by  which  the  said  Peter,  In  the  common 
pleas  division,  aubmltted  to  Jndg>ment  for 
possession  of  the  tenement  without  coats, 
and  that  thereby  the  plaintiff  waived  all 
rights  under  tbe  bond. .  Tbe  only  evidence  of 
any  agreement  between  the  parties,  shown 
by  the  record.  Is  that  the  defendant  Petw 
Gasey.  submitted  to  Judgment  for  the  plain* 
tiff  for  possession,  without  costs.  There  Is 
no  reference  to  the  bond  In  the  record  of  the 
submission,  and  nothing  to  indicate  that  the 
llabUIty  of  the  defendant  or  his  surety  was 
in  any  way  involved  In  the  submission.  The 
only  inference  as  to  any  agreement  which 
can  be  drawn  Is  that  the  defendant  agreed 
to  submit  to  Judgment  for  possession  on  con- 
dition that  the  plaintiff  should  recover  no 
costs,  and  that  the  plaintiff  assented  to  this 
condition.  An  Inspection  of  the  bond  shows 
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that  It  U  Joint  and  sereral;  and  hence  the 
defendant's  claim,  erai  If  be  Is  entitled  to 
urge  It  In  the  state  of  tbe  pleadings,  that 
ttae  said  Peter  Casey  should  ,  be  Joined  as  a 
plalntur,  Is  witfaont  forceL  Hotloa  in  arrest 
OYerruled,  and  case  remitted  to  the  common 
pleas  division  for  furtber  proceedings. 


(21  R.  I.  SU) 

HAZARD  T.  PRroAY. 
(SoproDe  Cotirt  of  Rhode  Island.  Jan.  10, 1900.) 
WmSISQ  TBSriMONT— OOSTS-FAILURB  TO 
PAT. 

Where  Che  fees  of  the  maglitrate  for  taUng 
testimoDy  were  not  paid  aa  required  hT  him  as  a 
coDditioD  for  opening  the  tesdmony,  the  case 
wUl  be  considered  wittiont  reference  to  the  tei- 
timonr  so  taken. 

Snlt  tor  Rowland  Hazard  agahist  Charles  H. 
Friday.  Injunction  granted. 

Edwards  &  Angdl.  for  complainant  Jo- 
seph Osfleld,  Jr.,  for  respcmdent 

PER  CURIAM.  This  case  was  submitted 
to  us  for  decision  on  December  8,  1899.  On 
looking  Into  the  papers,  we  fotmd  that  no  or- 
der for  the  publication  of  the  testimony  taken 
on  behalf  of  the  respondent  had  been  made, 
nor  had  tbe  testimony  been  opened;  the  fees 
of  the  ma^strate  for  taking  it  not  having 
been  paid,  as  required  by  the  magistrate  as  a 
condition  of  the  (^ening  of  the  testimony.  As 
the  respondent  has  not  paid  these  fees  wlthm 
the  time  limited  by  the  court,  we  have  con- 
sidered the  case  without  refer^ice  to  the  teetlr 
mony  taken  m  his  b^alf.  We  think  the 
plaintiff  makes  a  case  for  relief  bj  Injunction. 


(69  N.  H.  >St) 

ROBERTS  V.  BOSTON  &  H.  R.  R 
(Supreme  Court  of  New  Hampshire.  Hillsboro. 
July  29,  1898.) 

EAlLROAOS-^CGlbsNT  AT  0R083IN0— NBGLI- 
aSNCT  AND  COHTRIBUTORT  NBQU- 

QBNCa-QtTBSnON  FOR  JDBT. 
When  plaintiff,  driving  in  an  empty  wagon, 
was  about  70  feet  from  the  track,  he  looked 
eastward,  and  sAw  a  freight  trahi  approadiliu. 
He  could  not  see  the  track  west  ontil  within 
about  86  feet  from  the  croBsing,  and  when  he 
looked  west  he  saw  no  train.  A  flagman  stood 
facing  the  east,  as  plalntlfl  snpposed,  to  warn 
him  of  the  freight.  If  warned  of  a  train  from 
tiie  west,  he  did  not  bear  it,  and  it  was  not  done 
until  he  was  past  the  flagman,  and  on  his  way 
acrote.  He  heard  no  train  from  ttae  west,  and 
did  not  know  of  its  approach  antil  he  was  about 
to  cross  the  second  track,-  when  be  saw  the  en- 
gine right  on  him.  It  struck  his  team,  and 
caosed  the  injuries  complained  of.  HM^  that 
negligence  and  cootiibntory  ne^igence  were  for 
the  Jury. 

Exceptions  from  Hillsboro  county. 

Case  by  Walter  D.  Roberts  against  the 
Boston  &  Halne  Railroad.  There  was  a  Jndg* 
ment  for  plalntUT,  and  defendant  ezcepta  Ex- 
ceptlons  overruled. 

George  B.  French  and  Wason  &  Jadcson, 
tax  plaintiff.  Cbaries  H.  Bums,  Charles  W. 
Hottt  and  Jeramah  J.  DorlSb  tat  defendant 


CLARE,  a  J.  Tbe  plafaiturs  evidence 
tended  to  prove  the  followiiig  facts:  Tbe 
plaintiff  was  riding  tai  an  empty  Job  wsgon, 
and,  as  he  neared  the  crossing  where  the  ac- 
cident oocuned,  was  driving  at  a  slow  trot 
When  about  70  feet  from  the  crossing,  he 
looked  .towards  the  east  and  saw  a  heavily 
loaded  freight  train  abottt  600  feet  distant, 
moving  slowly  towards  htm.  He  bad  no  view 
of  the  railroad  towards  the  west  untfl  be 
reached  a  pohit  about  86  feet  fmn  tiie  cross- 
ing, wb»  be  looked  towards  tbB  west  and 
saw  no  train  approaching.  Tbe  flagman  sta- 
tioned at  tbe  crossing  stood  very  near  the  line 
of  the  sidewalk  on  the  west  side  of  the  street 
and  about  3A  feet  from  the  trscka  He  was 
facing  tbe  east  and  looking  In  tbe  dlrectloa 
of  tbe  anvoadibig  fr^ht  train.  Tbe  plaintiff 
thou^t  fbe  flagman  stood  there  for  tbe  par- 
pose  of  warning  travders  of  the  freight  trabi, 
and  heud  no  wamhig  from  him  of  ibe  ap- 
proach of  any  other.  If  tbe  flag  was  waved, 
or  any  other  wandng  given,  by  tbe  flagman, 
of  a  train  from  tbe  wMt,  It  done  after 
tbe  plaintiff  bad  passed  tbe  flagman,  and  was 
on  blB  way  across  tbe  tracks.  The  plalntlfl 
heard  no  whistle,  w  bell,  or  Bound  of  any 
train  from  the  west  as  be  started  to  drive 
ovOT  tbe  tracks  at  a  dow  rate  of  speed,  and 
bad  no  knowledge  of  tbe  approach  of  a  trabi 
from  that  direction  until  he  bad  crossed  tbe 
first  track,  and  was  "rary  nour  ttie  second, 
when  he  saw  tbe  engine  from  tbe  west  right 
upop.blm.  This  engine  struck  tbe  plaintiff's 
team,  and  occasioned  the  injorlee  complain- 
ed of. 

In  cases  of  acddents  at  nUboad  erosadngit 
tbe  question  of  negligence  Is  ndlnarlly  one  for 
the  Jury  to  determine.  ■  It  Is  always  a  ques- 
tlMi  for  the  Jury  when  the  facts  are  In  dispute, 
or  when,  fnnn  Ibe  undisputed  facts,  different 
mlnda  may  arrive  at  opposite  eonelUBlonB. 
Negligence  Is  tbe  failure  to  exerdse  such  care 
and  prudence  as,  under  the  elrenmatances, 
duty  requires  should  be  exnclsed.  It  is  tbe 
oml8iri<m  to  do  something  which  a  reaaonaMe 
man,  guided  by  contf  derations  which  ordinari- 
ly regulate  tibe  conduct  of  human  affairs, 
would  do,  or  doing  something  which  a  reason- 
able  and  prudent  man  would  not  da  In  cases 
of  acddei^  at  highway  crosdngs,  the  clrcum- 
stances  differ.  Itie  number  of  trains  running 
over  a  crossbig  Ui  a  given  time,  tbe  speed  at 
which  they  move,  tbe  an^e  at  which  the 
tracks  and  tbe  highway  meet,  tbe  objects  btn- 
dering  observation,  the  grade  ot  the  highway 
and  of  the  raSroad,  tbe  presence  or  absence 
of  flagmen,— all  these  ue,  or  may  be.  ma- 
terial facts.  The  railroad  cannot  be  beH  to 
the  same  speed,  or  the  traveler  to  tbe  same 
conduct  In  all  cases.  What  wouU  be  propa 
conduct  In  one  situation  nalgbt  be  Impropa 
In  anothw.  Hence  no  definite  rule  or  test  can 
be  laid  down,  but  each  ease  must  be  govemetf 
by  tbe  tects  appearing  In  It  In  evoy  caae, 
however,  tt  must  afflnnatively  appear  that  the 
ne^gence  complained  ot  was  tbe  cause  d 
the  Injury.  Upon  the  artdeiice  In  this  case  ft 
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waa  tor  the  Jary  to  determine  whetber  the 
action  of  tbe  flagman  was  soch  aa  to  famish 
■nfflcient  mod  timely  warning  of  tUs  train  by 
which  tbe  pbUntUt  waa  itruck  and  Injored; 
whether  the  pl&lntifl  waa  Justified  In  aaanm- 
ing  that  the  freight  ttaln  to  the  east  was  the 
only  one  near  the  croeslng;  wheUier  die  plain- 
tiff waa  Indnoed  to  beUere  that  be  might  pro- 
ceed In  safety  because  no  whistle  was  sound- 
ed or  bell  rang  the  train  from  the  west; 
whether.  In  short;  the  acddont  was  caused  by 
tbe  nec^igence  of  the  defoidant,  wfaUa  tbe 
plaintiff  was  blmsdf  in  the  exercise  of  due 
care.  The  motion  for  a  nonsuit  was  property 
denied.  Exception  ovemiled. 

PIKB  and  PHASLBBl  JJ,  ^  not  alt  The 
others  concorred. 

MS  N.  H.  244) 

BATEICAM  et  al.  t.  BDOBRLT. 
(Siqneme  Oonrt  of  New   Hampshire.  M«i^ 
mack.   March  11, 18^) 

■XBUPTION8— TOOLS  OF  OCCUPATION— PAST- 
NBRSUIP  PROPBRTT. 
Pab.  St  c.  220,  fi  2,  d.  9,  exemptiag  tools 
of  e  perstm's  occapatioo,  to  tbe  value  of  $200,. 
does  not  app^  to  proper^  of  a  partnership,  bat 
the  exemptiOD  relates  only  to  IndiTldoal  debtors 
and  their  lamillea. 

£lxceptloo8  from  Merrimack  county. 

Replevlu  by  M.  Bateman  &  Son  against  F. 
Q.  Edgerly,  assignee.  There  was  a  Judgment 
tor  defendant,  and  platntlfla  except  Bxceih 
Uona  OTerruled. 

BepteTln  fur  articlea  alleged  to  be  tools  of 
tiie  plaintiffs*  occupation.  Tbe  plaintisa  are 
partners,  and  Ibe  defoidant  Is  their  assignee 
in  InaidTency.  Subject  to  exertion,  the  court 
ruled  tbat  the  pbilntlffB  were  not  entitled  to 
such  an  exemption. 

Albin,  Martin  ft  Howe^  tor  idalntUfs. 
Streeter,  Walker  ft  HoUla,  for  defendant 

FIEB^  J.  '*The  following  goods  and  pov- 
erty are  exempted  from  attachment  and  exe- 
entkm:  L  The  wearing  q^arel  necessary  for 
the  use  of  the  debtor  and  his  family.  IZ. 
Comfortable  beds,  bedsteads,  and  bedding  nee- 
essary  for  the  deb^,  bis  wlfc^  and  chlldm. 
UL  Houseliold  furniture  to  the  Talae  of  one 
hundred  dollars.  IV.  One  cooking  store  and 
the  necessary  furniture  bebniKlng  to  tlie  same, 
y.  One  sewing  madilneb  k^t  f or  tiie  uae  of 
the  debtor  or  his  family.  VL  ProYlslons  and 
fuel  to  the  value  of  flftr  doUars.  VU.  The 
uniform,  arma,  and  equipment  of  evtxj  officer 
and  prlTate  In  the  mlUtla.  YIIL  The  Biblea, 
Bchool-boofcs»  and  library  of  any  debtw  uaed 
by  him  or  his  family  to  the  Talne  of  two 
hundred  dollars.  IX.  Tools  of  his  oociqiatlon 
to  tbe  value  of  two  hundred  dollars.  X.  One 
hc«  and  one  pig,  and  the  pork  of  tbe  same 
when  alani^terad.  XL  Six  sheep  and  Ibe 
fleeces  of  the  same.  XIL  One  cow;  a  yoke 
of  oxen  or  a  bqrse  when  required  for  farming 
or  twimlMff  porposes,  or  other  actual  use;  and 
hay  not  axceediag  four  tone.  XIII.  Domestic 


fbwis  not  exceedli^E  fifty  dt^lars  In  ralue. 
XI7.  The  debtor's  Interest  in  one  pew  In  any 
meeting-house  In  which  be  or  his  family  usu- 
ally worship.  XV.  Tbe  debtor's  Int^^st  In 
one  lot  or  right  of  burial  in  any  cemetery." 
Pnb^  St  t.  220, 1  2,  cL  9.  The  quesUon  raised 
Is  whether  tbe  exemption  of  "tools  of  his 
occupatlMi  to  the  amount  of  two  hundred  dol- 
lars»"  under  daose  8,  applies  to  partnerships. 
Tbe  exemptions  of  tbe  several  clauses  appear 
to  have  been  provided  as  much  out  of  solici- 
tude for  the  family  ot  the  debtor  as  for  the 
debtOT  himself.  Apparraitly,  ^eie  was  an  In- 
tention to  limit  them  to  debtors  who  are  capa- 
aUe  of  forming  family  relations;  that  la,  to 
Individuals.  Viewed  In  this  light,  they  seem 
reasonalde  and  appropriate.  The  <diaracter 
of  the  property  exempt  is  suited  to  tbe  needs 
of  dflibtors  of  this  class.  On  the  othM-  hand, 
provisions  for  a  debtor's  family  have  no  ap- 
plication to  partoerabips.  Partnerships  may 
be  classed  witb  coiporatI(Mis  In  this  respect. 
No  leasimable  doubt  can  exist  that  tbe  prop- 
erty named  to  tbe  first  eight  and  last  six 
clauses  jof  the  section  was  not  Intended  to 
apply  to  partoershlps.  In  most  of  them,  prop- 
erty Is  enumerated  for  which  partnerships 
have  no  use.  In  tbe  remainder,  the  language 
and  the  context  clearly  show  that  it  has  no 
application  to  them.  There  is  nothing  In 
clause  9  to  indicate  that  Ita  provisions  were 
intended  tor  any  different  class  of  debtors 
than  those  provided  for  In  the  clauses  which 
precede  and  follow  It  Tbe  object  of  the  stat- 
ute waa  to  prevent  Individual  debtora  and  their 
families  from  being  reduced  to  want  by  se- 
curing to  them  some  of  the  comforts  and  nec- 
essaries of  life  for  their  temporary  need,  and 
tools  with  wblcb  tbe  debtor  may  continue  to 
earn  a  livtog.  Partoers  are  entitled  to  «emp- 
tlons  <mly  as  Individuals,  and  out  of  property 
which  th^  individually  own.  Peaslee  v.  San- 
bom,  68  N.  H.  262,  44  Atl.  881  The  same 
condusltm  was  reached,  under  similar  stat- 
utea,  in  Fond  v.  Kimball,  101  Mass.  105,  and 
BonaaU  v.  Comly,  44  Fa.  St  440.  Exception 
OTerruIsd. 

BLODOBTT,  jr.,  did  not  alt  The  otbwi 
concurred. 


(69  N.  H.  m> 

At/rON  BAT  CAMP-MEETINQ  ASSV  r. 

TOWN  OF  ALTON. 
(Supreme  Court  of  New  Qampshtre^  Belknap. 

July  20,  1898.) 

TAXATION— EXEMPTION  OF  PROPERTY  D8SID 
FOR  RBLIQIOITS  PDRPOSBS. 

Laws  1874.  c;  178,  exempting  from  taxation 
the  real  and  personal  estate  held  by  a  camp- 
meeting  association  for  religloiiB,  moral,  charita- 
ble, and  benevolent  parposea,  does  not  exemtit 
from  taxation  a  stock  of  groceries  and  food  sup- 
plies, valued  at  $500,  owned  by  the  aasoclatiao. 
and  currently  sold  on  the  grounds  to  all  persons 
dealing  to  pnrdiase. 

Action  by  the  Alton  Bay  Camp-Meeting  As- 
sociation against  tbe  town  <tf  AUaa,  to  abate 
taxes,  Petition  dismissed. 
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Petition  for  the  abatement  of  taxee  assess- 
ed to  the  idaintlflk  In  180T  wpoa  a  BtoA  of  gro- 
oeriea  and  food  mpslia  of  the  Talne  of  fOOa 
facts  agreed.  The  plaintiffs  are  the  Alton 
Bar  Camp-Meettng  Association  of  tbe  Adrent 
Ohristian  Church,  duly  incorporated  "for  snch 
religions,  moral,  charitable,  and  benevolent 
porpoees  as  said  corporation  may  from  time  to 
time  dealgna^''  and  antborized  to  hold  ireal 
and  povonal  estate  **for  the  pazposee  of  said 
eozporatliHi,  to  an  amount  not  ereeedlng  91(^- 
000,**  said  property  to  be  exempt  from  taza^ 
tlon.  They  occapy  leased  grounds  at  Alton 
Bay,  and  their  property  does  not  amount  to 
91<^000.  Fart  of  their  rerenoe  is  derlred  ftom 
the  sale  of  grocertes  and  food  siippUes  during 
the  summer  months  to  all  persons  desiring  to 
purchase,  the  arerage  .Talne  of  tbe  stodE  not 
exceeding  9500,  and  the  profits  of  all  sales 
being  directly  applied  towards  tbe  stipport  ot 
tbe  assodatlon.  Two  stores  for  flie  sale  of 
general  merchandise,  having  no  connection 
with  the  association,  are  located  witiiln  a 
•inarter  of  a  mile  of  tbe  plaintiff*  groonds. 

Samuel  &  Parker,  for  plalntU&L  Thomas' 
Cogswell  and  JBdwln  H.  Shannon*  for  defend- 
ant 

GLARK,  a  J.  The  plalntllEs^  diarter  pro- 
vides that  th^  may  hold,  exemiVt  from  taxa^ 
tlottt  real  and  personal  estate,  to  an  amonnt 
not  exceeding  $10;000,  for  the  purposes  of  the 
corporation,  which  are  expressed  to  be  such  re- 
ligious, moral,  charitable,  and  benevolent  pur- 
poses as  tbe  corporation  may  from  tfane  to 
time  designate.  Laws  1874,  c.  173.  There  Is 
nothing  in  the  diaracter  of  the  property  upon 
which  taxes  have  been  assefised  by  the  de- 
fendant to  designate  It  as  specially  adapted  to 
religious,  moral,  diarlteble,  or  benevolent  uses 
or  purposes.  It  Is  snch  property  as  may  tM 
found  In  any  grocery  store,  and  was  sold, 
without  restriction  or  llmltetlon,  to  any  and  all 
persons  desiring  to  purchase.  It  was  not  ttie 
intention  of  the  legMatnre  to  exempt  tbe 
plaintiffs  from  taxation  as  a  merchant  or  trad- 
er, and  the  proposition  that  the  property  In 
which  the  plaintiffs  trade  Is  exempt  by  virtue 
of  tbe  inovlslons  of  their  charter  caimot  be 
supported.  Factory  v.  McGonlhe,  7  N.  H.  309. 
If  the  plaintiffs  can  sell  groceries  on  their 
grounds,  exempt  from  taxation,  what  legal 
principle  will  prevent  them  from  selling  like 
goods  elsewhere,  with  the  same  privilege? 
Would  there  be  any  legal  objection  if  the 
plaintiffs  should  purchase  one  of  the  stores 
In  the  village  of  Alton  Bay,  and  carry  on  a 
grocery  business  there?  The  owner  of  the 
other  village  store  might  object  to  his  com- 
petitor's exemption  from  taxation,  but  there 
could  be  no  legal  distinction  between  a  busi- 
ness carried  on  by  the  plaintiffs  In  the  village 
of  Alton  Bay  and  a  similar  business  conducted 
on  their  camp  ground.  In  Academy  v.  Exeter, 
S8  N.  H.  806.  It  was  held  that  a  balldlng  used 
partly  as  a  dormitoiy  and  students*  boarding 
bouse  and  partly  as  a  puUlc  bouse  Is  not  ex- 


•mpted  from  taxation  under  a  prorVhsa  that 
"an  lands,  totementa,  and  XMOMoal  estate  that 
shaD  be  given  to  the  trustees  for  tbe  nee  of 
tbe  acndemy  shall  be,  and  hereby  are,  forever 
exempted  from  all  tana  whatsoever,"  The 
court  said  (page  807):  "It  wQl  never  be  aa- 
■omed  that  the  government  Intuided  to  Te> 
lease  any  part  of  the  property  entitled  to  Its 
protection  from  the  burden  inddoit  to  snch 
pnteetlon,  end  It  la  tbe  duty  of  those  who  aa- 
■ert  that  claim  to  sbow  it  bi  langu^  which 
can  admit  of  no  other  conclusion;  and,  when 
doubt  aidsei  aa  to  the  meaning  of  the  language 
used  which  It  Is  Claimed  confers  tbe  exemp- 
tion, it  wfll  be  construed  moat  strongly  against 
those  who  maintain  the  exemption."  The  doc- 
trine of  these  cases  does  not  abstain  the  abate- 
ment of  tbe  tax  In  this  case,  Petlthm  dis- 
missed. All  concurred. 


  m  H.  H.  66») 

BEDDING  V.  OAUiAOHBR  et  aL 

(Suptems  Court  of  New  Hampshire.  mUsboro. 
Jnly  28,  1899.) 

CK»ITRACTS-PUBLIC  RIGHTS— OARRIBRS-SAO- 
OAQB  MEN— RA1LR0AD»-C0NSTI- 
TUTIONAli  LAW— BQUITT. 

1.  A  contract  by  which  a  rsUroad  attenipts  to 

give  one  baggage  carrier  the  exdusive  right  to 
come  upon  its  grounds  at  a  station  for  the  par- 
pose  of  solidting  the  carriage  of  baggage  la  raid, 
as  In  cwtraventlon  of  pnbhc  right. 

2.  A  carrier  owes  to  a  passenger  slighting  at 
a  station  reasonable  fBcilftles  for  tbe  reception 
of  bis  baggage  by  whoever  Is  to  transport  It  far- 
ther. 

5.  A  railroad  has  no  right  to  make  a  contract 
glring  one  firm  of  baggage  carriers  tbe  ezdasive 
right  to  Bolidt  patronage  at  its  station,  upon  the 
ground  that  such  a  contract  Is  a  regulation,  ss 
tiiat  inch  business  may  bs  eendocted  In  an  or- 
derly  maoner. 

4.  A  court  of  equity  wiU  not  protect  a  party 
la  the  enjoyment  of  a  contract  that  infringes  a 
poblie  right  whldi  the  court  Is  bo  and  to  pre- 
serre. 

6.  The  reoognidon  of  tbe  right  of  rallroada  to 
contract  coneemlng  their  respecdve  diarges  does 
not  confer  on  them  tbe  right  to  make  contra  eta 
granting  a  baggage  carrier  the  exclorivt  ri^t  to 
soUdt  patronage  at  a  railroad  station. 

6L  a  ocmtract  giving  a  baggage  carrier  tbe 
sole  right  to  Boikat  patronage  at  a  railroad  sta- 
tion cannot  be  joatined  on  the  groand  that  it  is 
a  mere  letting  of  the  use  of  the  railroad'a  real 
estate. 

Bill  in  equity  by  BU  F.  Heddlng  against 
Daniel  T.  Gallagber  and  otiiera.  Defendante 
donnr.  Sustained, 

Bill  in  equity  alleging  that  In  May.  180^  « 
firm  to  which  tbe  plaintiff  la  succeesor  made 
a  contract  with  tbe  Boston  &  Maine  BaUroad 
whereby  tbe  firm  was  to  furnish  ^meana  to 
carry  the  baggage  and  merchandise  ot  pas- 
sengers from  ite  station  In  Uancbester,  and 
whereby  the  railroad  granted  to  tbe  firm  the 
exclusive  right  to  solicit  the  patronage  of 
passengers  upon  the  rallroada  grounds;  tiiat 
by  the  contract  the  firm  agreed  to  fumlab 
suitoble  teams,  ete.,  and  to  eo  carry  on  tbe 
business  aa  to  fnlly  meet  the  convenloice 
and  necessities  of  passengers,  and  to  charge 
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no  more  than  raaionaUe  rates,  all  of  which 
tba  Bald  firm  and  the  plaintiff  aa  iti  racceuw 
haT«  fnlly  performed;  13iat  tlie  detendanta, 
u  Tiolaflon  of  tbe  plaUktUI'B  rights,  and  aft- 
er-notice from  both  llie  plaintiff  and  the 
railroad,  perslBt  In  going  upon  the  premlsea 
of  the  railroad  to  solicit  the  carriage  of,  bag- 
cage,  etc.,  and  dedare  their  Intention  to 
c<mtlnue  so  to  d«h  The  prayer  of  the  bUI  Is 
for  an  injunction  to  restrain  the  defendants 
ftom  Interfertng  with  the  pIMntlff's  rights 
ander  the  contract.  By  an  amendment  the 
plaintiff  alleged  that  the  object  of  tbe  mil- 
road  In  mU^Ing  this  eontnuA  vas  to  provide 
for  doing  file  bnsliieia  In  a  constant  and  or- 
dwly  manner,  and  to  prerent  anneceseary 
crowding  of  its  foftmlses,  annoyance  to  pas- 
■engers,  and  Intnterenoe  with  Its  employes 
In  their  work.  The  defendants  demurred, 

Oliver  B.  Branch,  for  plaintiff.  SnUiran 
k.  Broderlck,  fw  defendants. 

PWAHT.mij,  J.  Hie  demurrer  raise*  the 
qneallon  of  tiie  extant  of  the  right  of  one 
irtM  has  undertaken  a  public  bnslnesa  to 
make  cootmeta  wU^  trad  to  Infringe  pub- 
Uc  rli^its.  niosa  who  engage  in  such  busi- 
ness thMMiy  aartMider  certain  rights  which 
behmg  to  prlrate  persoaa.  The  common  car- 
rier Is  not  permitted  to  carry  for  and  to 
refnae  to  canx  ttx  B.  nndav  like  drcnm- 
■tancea,  Tlia  Innkeepw  must,  to  the  extent 
of  his  accommodations,  entertain  all  who  ap- 
ply In  a  pnqwr  way.  By  rlrtne  of  their  em- 
ployment, they  have  Impliedly  agreed  to  do 
these  things  for  alL  Th^  serrices  are  pub- 
He  troperty.  Benee  It  Is  that  when  a  qnes- 
tion  arises  which  involTcs  their  rights  or  Ha- 
bllltlesaato  matters  touching  th^  duty  to 
the  pnUIe,  the  ordtauur  standards  of  the 
rights  of  private  IndivldnalB  to  use  their  own 
as  they  •mVOi,  ot  to  cootiact  or  refuse  to  con- 
tract at  their  pleasure,  afford  Uttle  or  no  aid. 
If  me  has  entered  nptm  maidx  public  amploy- 
ment,  he  most  treat  alike  all  who  seek  to 
em^y  his  public  services.  It  Is  equally  true 
that  he  must  accord  like  treatment  to  all 
who,  engaging  In  another  and  connectii^c 
branch  ol  public  service,  offer  their  services 
to  those  of  the  public  who  are  temporarily 
upon  his  prevnises.  Martdiam  v.  Brown,  8  N. 
H.  B2S.  In  that  case  li  was  deidded  dtat  an 
tamkoepar,  at  a  place  from  which  travelns 
babltnal^  continued  their  journeys,  could 
not  discriminate  between  rh  al  stage  drivers 
ss  to  the  privilege  of  soliciting  the  patrm- 
age  of  bis  guests  upon  bis  premises.  Bo, 
here,  the  solicitatUm  <rf  tiie  patron^  of  In- 
coming passengers,  for  the  continuation  of 
their  journeys,  Is  a  privilege  to  be  equally 
enjoyed  by  alL  The  attempt  to  distinguish 
tbe  cases  upon  the  ground  that  travelers 
commonly  journeyed  from  Hanover  In  iniUlc 
conveyances,  while  their  baggags  Is  usually 
carried  from  the  Manchester  station  is  some 
other  way.  Is  cnutdnsively  answered  by  the 
fact  tiut  ttw  earrf^  lO.  baggage  by  public 
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oonv^ance  is  so  axtauslTe  that  tte  plaintiff 

agreed  to  pay  9100  a  year  for  the  mere  priv- 
ilege of  soliciting  such  business  upon  tbe 
railroad's  premises.  It  Is  also  said  that 
traveler  arriving  at  his  destination  upon  a 
railway  ceases  to  be  a  travdw,"  and  tiut 
for  this  reason  Martham  v.  Brown  does  not 
am^;  and,  further,  that  a  railway  station 
is  not  a  hotd  where  the  traveler  m^  stop 
and  claim  the  ri^te  of  a  guest  If  both 
propositions  were  sound,  his  situation  would 
be  a  perplexing  ona  He  could  not  stop  and 
consider  talmself  a  guest;  and  If  he  went  on 
he  would  not  be  a  traveler,  and  could  dalm 
none  of  a  travdn's  rights.  The  traveler 
donbUess  ceases  to  be  a  passenger  upon  the 
railroad  when  he  leaves  Ite  premises,  but 
how  be  cam  i^ase  to  travti  before  he  reaches 
his  destination  beyond  those  premises  Is  not 
readily  perceived.  And,  If  he  continues  to 
rightfully  tiav^  be  would  seem  to  be  jus- 
tifled  In  claiming  a  traveler's  rights.  His 
righto  at  the  stetion  do  not  terminate  the 
Instant  be  all^ito  from  tiie  train.  He  also 
has  tbe  rl^t  to  a  reasonable  time  and  way 
to  leave  the  stetion,  and  to  reasonable  teetll- 
ties  tor  the  reception  of  his  baggage  by  who- 
ever la  to  trsnsport  It  forthw.  Tbe  car- 
rier'a  duties  relating  to  a  passenger's  bag- 
gage do  not  necessarily  terminate  at  tbe  same 
time  with  those  aa  to  his  person.  Tbe  car- 
riage of  baggage  is  a  part  of  tranqKHlatlon. 
It  is  to  be  expected  ttot  when  travelers  ar- 
rive at  a  railway  stetion  they  will  have 
more  or  less  baggage  to  be  carried  from 
there.  It  la  admitted  that  this  Is  so  far  a 
part  of  tfatf  reasonable  and  custCHnary  mode 
of  tiavel  that  a  person  who  has  a  previous 
contract  with  the  passenger  has  the  right  to 
omne  upon  the  stetitm  grounds  to  await  the 
arrival  of  his  patron.  The  case  differs  vital- 
ly from  tiie  so<called  analogous  tmes  of  ke^ 
ers  of  restaurante  and  venders  of  papera  A 
previous  contract  by  a  hotel  keepw  to  serve 
dlnnor  toan  incoming  passengo:  In  thestattta 
waiting  room  would  not  conftt  upon  the  ho- 
tel keeper  a  right  to  set  a  dining  teble  there 
to  anticipation  of  the  urival  ctf  his  guest 
Refreshment  and  entertainment  are  mere 
cmveniences  which  the  carrier  may,  If  he 
chooses,  provide  for  the  passrager,  but  It  Is 
no  part  of  his  doty  to  do  so.  In  tiie  matter 
of  tiie  further  transportation  of  baggage  he 
does  owe  a  dn^  to  the  travti».  As  there  Is 
this  fundamental  distinction  between  the 
cases,  it  is  not  neeeisaiy  to  consldn  the  re- 
sult of  a  decision  of  this  case,  to  aa  attempt- 
ed implication  itf  It  to  eases  to  which  tiie 
reasoning  cannot  apply. 

The  right  to  enter  upon  the  carrier's  prem- 
ises nnder  a  previous  contract  with  a  passen- 
ger being  admitted,  the  right  of  those  who 
seek  such  contract  to  reasonaUe  and  equal 
facilities  cannot  be  denied  upon  any  satisfac- 
tory grounds.  It  Is  ugned,  as  to  Railroad 
Oo.  V.  Tripp,  147  UasB.  8S.  17  N.  H.  SB,  that 
the  defendante  had  no  right  to  go  iqion  the 
premises,  and  therefore  they  cannot  complain 
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became  othen  an  admitted  while  they  are 
ibvt  oat  It  to  true  ttiat  do  aae  hu  the  right 
to  go  npoo  the  property  of  a  railroad  corpm- 
tloD  merely  because  it  is  rallroed  jiroperty. 
But  this  rule  applies  only  so  far  as  the  eor- 
poratlcxi  uses  Its  property  for  private  purposes, 
or  in  a  public  use  which  does  not  require  or  al- 
low the  admission  of  the  public  thereto.  When 
this  limit  Is  passed,  and  the  corporation  puts 
Its  propcaiT  to  public  uses,  and  admits  tiiere- 
to  a  part  of  the  putdlc,  by  what  role  of  law 
to  It  allowed  to  admit  one  and  ezdude  an- 
other? "Public  agents,  taking  private  prop- 
erty for  the  public  ose^  are  bound  to  treat 
alt  alike  (that  is,  without  unreasonable  pref- 
erence), so  far  as  the  propoty  to  used,  or  its 
use  Is  ilghtfully  demanded,  by  tlie  public  for 
whose  use  it  was  takea"  McDoffee  t.  BaU- 
road,  52  N.  H.  4S0.  454.  The  carriage  of  bag- 
gage to  a  right  of  the  poblla  The  work  to  be 
done  to  a  part  of  the  reaaoDaUe  and  necessary 
condoct  of  the  public  bminess,  of  whIcA  the 
railroad  was  chartered  to  carry  on  anotha 
and  connecting  part  It  cannot  be  changed  to 
a  private  undertaidng  any  form  of  wtads 
used  in  making  an  Illegal  agreement,  nor  by 
aaBertj(His  (contraiy  to  the  fact)  tluit  the  jour- 
ney ends  when  the  traveler  and  bis  baggage 
are  left  at  the  statloa  The  duty  to  provide 
equal  facilities  does  not  end  with  the  mere 
act  of  carriage.  It  extends  to  aU  tbinga  wbich 
are  incident  thereto  and  a  substantial  part 
thoeof.  The  carriage  of  bat^age  fkom  tbe 
gmtitm,  being  in  the  reasonable  and  freqnently 
necessary  furtherance  of  a  journey  partly  per- 
formed upon  the  cars,  cunes  within  this  rale. 
There  seems  to  be  no  sound  reason  for  a  dif- 
ferent rule  a>  to  carriers  of  baggage  from  a 
railway  station  fnnn  that  whldi  aniiiea  to 
carriers  of  passengers  from  an  Inn.  MflrK'*^*" 
T.  Brown.  S  N.  H.  623.  But  it  to  said  that  tbto 
case  does  not  ai^ly,  for  Ihe  reason.  In  addi- 
tion to  those  before  alluded  to,  that  a  railroad 
may  acquire  its  property  1^  tbe  exercise  of 
the  light  eminent  domain,  while  an  Inn- 
keeper has  no  sndi  power.  The  grant  of  tbto 
extraordinary  rl^t  cannot  lessen  tbe  public 
obligaticHis  of  the  grantee.  On  the  contrary,  it 
has  always  been  considered  a  cogent  reason 
(or  holding  the  grantee  to  a  strict  performance 
Df  hto  public  duty.  The  right  can  be  confer- 
red inly  xifioa  thoae  who  perfbrm  such  a  duty. 
There  Is  no  substantial  diatlnction  between 
JdbMEbam  Brown  and  tbto  case.  Tbe  ques- 
tlon  in  each  to  whether  the  woA  of  a  public 
oarrier  to  so  connected  with  a  puldic  right 
that  those  who  have  undertaken  anotlier  pub- 
tic  duty  Intimately  connected  ftorewltb  mnst 
treat  all  such  carriers  alike.  A  common  car- 
iiee,  who  owes  the  dnty  to  furntob  to  passen- 
gers for  Manchester  reasonable  and  equsl  fa- 
dlitles  at  the  statkm  there,  to  bound  to  accwd 
equal  fadlltlea  to  aU  who  come  to  that  sta- 
tloa (or  the  purpose  of  cartying  passengers  or 
baggage  b^ood  its  line  of  road.  Hie  ri^ts 
of  the  traveling  public  being  Involved,  all 
that  the  road  can  do  to  to  make  reasonable 
zegnlatlMis  as  to  how  these  rights  shall  be 


furthered  banage  carrteia.  U  cannot  dis- 
criminate between  them. 

The  amendment  to  the  bm  alleges  that  the 
object  of  this  agreement  to  to  regulate  the 
business,  so  that  it  may  be  dime  In  an  orderiy 
manner.  If  this  to  the  object,  it  must  be 
Bought  by  regulation,  and  not  by  tbe  arltftra^ 
admission  of  one,  and  exclusion  of  all  oth^v. 
Regulation  to  not  discrimination,  and  a  ooo- 
tract  which  so  far  discrlmlnatee  that  the  fa- 
vored party  pays  a  substantial  sum  for  the 
privU^ECs  conferred  cannot  lie  considered  to 
be  a  r^nilatlon.  In  any  fair  sense  of  that  term. 
If  the  road  had  the  right  to  make  an  exclu- 
sive contract.  It  to  immaterial  what  Its  object 
was  in  so  dohig.  If,  as  was  said  In  Old  OM- 
ony  Railroad  Oo.  v.  Tripp,  147  Mass.  S5,  17  N. 
B.  89,  the  defendants  had  no  rights  In  llie 
premises,  and  the  only  rights  involved  were 
those  of  the  road,  there  would  be  no  occaalan 
to  Inqidre  Into  the  motives  of  the  parties  or 
the  reasonaUoiess  of  the  contract  It  would 
be  enth«ly  th^  private  buslnesa.  If  It  to  the 
road's  printe  bustateBs,  it  would  seem  to  fol- 
low that  an  adnslTe  omtract  might  be  made, 
whereby  the  road  exacted  sndi  a  sum  from 
the  privileged  carrin  that  he  In  turn  must  ex- 
act tmreascmabie  prices  Uee  hto  services  to 
passengers.  When  thto  ooDrae  of  procedure  has 
been  carried  flu  enough.  It  amounte  to  a  de- 
nial ct  the  right  ai  the  public  to  have  baggage 
carried  In  a  leasoiable  way;  and  nnleaa  a 
public  right  to  Involved  there  to  no  power  to 

SHWOlt  tt. 

It  is  ai^ed  Oat  tbe  right  to  be  preserved 
to  that  of  the  passenger,  and  that  these  de- 
fendants tate  nothing  by  virtue  of  tt.  Evoi 
if  thto  should  be  conceded  to  be  trn^  It  would 
leave  the  plaintiff  to  no  better  position.  He 
■eto  up  an  agreement  wbldi  he  says  to  a  legal 
contract,  and  he  asks  a  court  of  equity  to  pro- 
tect him  to  the  enjc^ut  of  It  But  If  It  ap- 
pears that  the  agreement  Infringes  a  public 
right  which  tlie  oonrt  to  bound  to  ^eaffve. 
It  win  not  be  recognised  as  a  foundation  upon 
which  to  base  a  decree^  B^way  Oo.  v. 
Dohn  (Ind.  Sup.)  58  N.  B.  887,  4S  U  B.  A. 
427. 

It  Is  said  that  the'rlght  of  railroads  to  make 
contracts  regulating  their  respective  charges 
has  be^  recognised  to  .thto  state  (Manchesto- 
ft  L.  B.  R.  Concord  B.  B.,  66  N.  H.  100^ 
20  AtL  888,  9  li.  B.  A.  689),  and  that  tbereftm 
tbto  agreement  to  mild.  Batthecontractotiiere 
referred  to  are  those  whldi  directly  concern 
the  road's  own  bnslnesB  and  that  of  Ito  com- 
petltors.  The  reason  for  sanctioning  such  an 
agreattflnt  to  that  it  protects  stockholdm  from 
the  sitfddal  policy  of  rate  cutting  by  rival 
lines.  No  sndi  reasoo  extoto  here,  and  no 
case  lias  been  died  whereto  it  has  bem  held  to 
tbto  Btato  that  a  pubUc  carrier  may  create  and 
protect  a  monopoly  which  does  not  directly 
concern  hto  own  bostoeas  toteteats.  *Tl>ere 
would  seem  to  be  great  doubt  whether,  upon 
any  fair  otmstroctton  of  general  or  special 
statutes,  a  common  carrier.  Incorporated  to  tbto 
country,  conld  be  held  to  have  received  from 
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tta  toffUfttnn  tte  power  ot  mkkinx  onrea- 
MDBbla  dlwrlmlratlons  and  creating  monopo- 
lies, bhIom  mdi  power  wen  conferred  In  Tery 
apUdt  tetmt.'*  McDnffet  r.  BaOnad,  A2  N. 
H.  480^  454.  4SS. 

The  contyntkin  that  tUa  was  merely  a  let- 
tlnc  of  the  nae  of  a  portkm  of  the  road's  real 
Mtate  la  alao  wltliont  malt  The  nae  of  the 
xoad'a  public  looma  and  platfonoi  has  been 
girai  orer  to  pohUe  pnrpoaea.  It  la  not  the 
tact  that  the  stattoa  Js  railroad  luroperty  tiiat 
gfrea  Taloe  to  the  agreauent  here  set  vst,  but 
the  fiwt  that  the  traveling  public  there  have 
need  at  the  sesrlceB  of  ommectSng  carriera. 
And  the  public  haTe  the  tight  to  demand  that 
thJa  need  shall  be  supplied,  or,  tn  any  event, 
Uiat  the  road  shall  not  prerent  or  hinder  snch 
a  reaidt.  The  road  cannot  derive  reveaine  from 
this  sttnation  by  the  admission  of  one  such  car- 
rier and  the  exdnsion  of  all  others,  nnder  the 
guise  that  It  Is  a  mere  letting  <rf  the  use  of  Its 
property,  or  the  claim  that  neither  the  plalntlCC 
nor  d^endanta  could  go  there  as  of  right 
The  property  consists  of  the  use.  Hie  use,  so 
Car  aa  travel  and  its  Incidents  are  concerned, 
had  passed  to  the  public,  subject  only  to  rea- 
sonable r^nlatlon.  If  r^ulatlona  are  needed, 
they  may  be  made  and  enforced  (Markbam  v. 
Brown,  aain);  but  that  Is  the  extent  of  the 
right  Of  the  road  to  participate  In  the  control 
of  the  bosineas  of  coimecttog  carrtera,  whose 
servlcee  It  la  the  paasengers*  right  to  receive 
ta  a  reasonaMe  way. 

The  cases  from  other  Jurisdictions  uphtrfding 
agreements  like  the  one  under  conslderatloD 
are  In  conflict  with  Markham  v.  Brown,  supra, 
and  their  reasoning  is  not  satisfactory.  The 
one  most  relied  upon  (Railroad  Oo.  v.  Tripp, 
147  Mass.  8S,  17  N.  B.  89)  was  decided  by  a 
bare  majority  of  the  court;  and  its  soundness 
has  been  denied,  not  only  by  three  of  the 
seven  jndg<es  who  sat  in  the  case,  but  also  In 
nearly  evtrj  Jurisdiction  where  it  has  since 
been  consldraed.  Bus  Co.  v.  Sootsma.  84  Mich. 
194,  47  N.  W.  687,  10  U  B.  A.  819;  Railway 
Co.  r.  LanglolB.  0  Mont  419,  Zi  Pac.  209.  8  L. 
R.  A.  763;  HcConnell  v.  Pedlgo.  92  Ky.  466, 
18  S.  W.  16;  State  v.  Reed  (Miss.)  24  South. 
308,  43  L.  R.  A.  184;  Fetter,  Carr.  Pass,  i 
346;  8S  Am.  Law  Rev.  463. 

This  conclusion  renders  It  unnecessary  to 
consider  whether  the  statute  (Pub.  St  c.  160, 
I  1)  is  anything  more  than  a  declaration  of 
the  common  law  upon  this  subject  McDulfee 
T.  BaRroad,  supra.  Demmra  sustained.  All 
eaaeimed. 


(72  Gena.  BM) 

ROMEO  V.  HARTDCCS. 

(Supreme  Court  of  Btrors  of  Gonneetlcat.  Jan. 
17,  180a) 

tat  maJwHy  opinion,  see  40  All.  1. 

WATT.,  J.  (dissenting).  S<»ne  features  of 
the  parol  agreement  made  by  the  plaintiff's 
agent  with  Rlcdardelll  &  Bro.  at  New  Haven 
nggeat  that  a  conditional  sale,  rather  than  a 


consignment  was  really  Intended  by  the  par- 
ties. We  are  required,  howev^,  by  the  flnd^ 
lug  of  facta,  to  treat  the  contract  aa  a  eoo- 
slgnment  and  not  as  a  sale.  The  caaea  eKed 
by  connsd.upon  the  law  ct  condlttoniU  aalea 
are  applicable  only  so  ter  as  they  determine 
the  reqtectlve  rights  of  the  owner  of  the  gobda 
and  a  bcma  fide  purcbasw  from  a  conditional 
vendee,  who  waa  either  the  ai^arent  owner, 
or  had  an  anmrmt  right  to  sell  aa  ownn. 
The  oasea  In  this  state  which  moat  strong 
favor  the  claims  of  the  vendcm  tn  emtraeta 
of  conditional  sale  are  Lewis  v.  McOabe,  49 
Oonn.  141,  and  Mack  v.  Story,  67  Conn.  407, 
411,  18  Atl.  707.  In  neither  of  these  caaea 
waa  the  d^endant  a  purchaser,  or  one  who 
had  suffered  loes  from  an  apparent  title  In  the 
conditional  voidee.  While  in  both  cases,  1^ 
the  agreement  between  the  vendor  and  vendee, 
the  latter  might  tor  his  bar  trade,  use  from 
the  barrels  of  liquor  whldi  were  sold  to  him. 
and  afterwards  atteched  by  his  creditors.  It 
was  not  intended  that  the  barrels  of  liquor 
themselves  idiould  be  placed  on  sale.  These 
decisions  were  governed  by  the  law  applica- 
ble to  contracts  of  ramdltlcniBi  sale,  and  only 
held  that,  as  between  the  parties  to  those 
cases,  tiie  condition  In  the  contract  of -sale 
that  the  title  should  remain  in  the  vendor 
untU  the  goods  were  paid  for  was  not  ren- 
dered void  hy  a  provision  giving  to  the  ven- 
dee a  right  as  agent  of  the  vmdor,  to  transfer 
tbe  tatter's  title.  In  the  opinion  in  the  first 
case  it  Is  said  that  If  the  contract  of  sale 
should  be  construed  as  authorising  the  condi- 
tional vendee  to  sell  as  owner,  such  a  ppovt- 
si<m  would  be  Ihconsistent  with  tbe  retention 
of  title  in  the  vendor.  No  case  In  this  stete 
has  gone  to  tbe  extent  of  holding;  as  waa  held 
in  Burbank  v.  Crooker,  7  Gray,  158,  ISO.  that 
the  title  of  tbe  voidor  was  superior  to  that 
of  a  bona  fide  purchaser  from  a  condltlcmal 
vendee,  clothed  with  an  apparent  autbority  to 
sell  the  goods  as  owner.  But  in  the  case  be- 
fore us,  tbe  trial  court  having  found  that  the 
goods  were  consigned  to  RicdardeUI  &  Bro. 
to  be  sold  by  them  as  the  plaintiff's  agents, 
the  transaction  between  the  original  parties 
was  a  bailment  and  tbe  ease  must  be  deter- 
mined by  applying  to  the  facto  the  principles 
of  the  law  of*  agency. 

It  must  'conceded  that  It  was  not  within 
the  commission  of  Rlcdarddll  &  Bro.  to  sell 
the  Nitlre  quantity  of  goods  to  the  defoidant 
In  the  manner  they  did;  and  that,  as  they 
were  not  the  owners  of  the  goods,  they  had 
no  title  of  their  own  to  c<mvey.  Did  they 
transfer  to  the  defendant  the  title  of  the  plain 
tiff?  Or,  In  other  words,  is  the  plaintiff,  un- 
der the  circa  instances,  estopped,  as  against  the 
defendant  from  denying  the  authority  of  his 
agents  to  sell  the  whole  stock  of  goods  to  hlmf 
These  are  the  facts  relevant  to  those  ques- 
tions: The  plaintiff,  who  was  a  wholesale 
dealer  In  groceries  In  New  Tork  under  th^ 
name  of  F.  Romeo  &  Co.,  shipped  to  Rlcdar 
delll  &  Bro.,  who,  under  that  name,  were 
ratgaged  in  the  retail  grocery  btntneas  at  New 


Digitized  by 


Google 


100 


4B  ATI«ANTIO  BEPOETBB. 


fOonik 


Bmo.  a  lot  (tf  grocMlM  oC  dUEeieat  Tirieties 
o(  the  nine  itf  96S8Jt7,  upon  eonBlgiiment,  to 
be  mM  br  thnn  at  retail  m  their  bmUMM  aa 
retail  grocers  in  tbelr  etore  at  New  Haren, 
aa  agenta  of  tbe  pUntilE.  After  the  goods 
had  been  received  RlcdardelU  ft  Bnh,  aM 
had  been  graced  In  their  atwe  aa  a  put  ct 
their  stock,  with  nothing  to  dlstingniah  them 
ftom  tiie  ipiode  owned  1^  tiiem.  or  to  Indicate 
that  they  held  thm  cn  my  dlflwent  terms, 
the  defendant,  who  had  before  learned  that 
tb»  store  and  business  were  for  sale,  after 
having  visited  the  store,  and  oamhied  It,  and 
Inqnlred  abont  the  character  of  RlcdardelU 
ft  Bro.  and  the  store,  In  good  faith  purchased 
tbe  business  and  entire  stock  for  9066,  which 
was  not  less  than  a  reaeonaMe  price,  and  took 
possession  of  the  ma».  Bloelanlelll  ft  Bro. 
abacwded  wlttwnt  having  aooonnted  to  the 
plaintiff.  We  cannot  review  the  conclusion  of 
tho  trial  court  that  the  deCandant  acted  in 
good  faith.  He  must  be  considered  aa  an  In- 
nocent third  party,  who^  wltboat  knowledge 
or  notice  of  the  agcocr.  dealt  with  Rlcdar- 
delU ft  Bn.  as  prlndpals,  and  igwa  the  belief 
that  they  were  the  owners  of  the  goods.  If 
that  bdlef  was  a  reasonable  one  nnder  the 
drcnmatancea,  and  was  Induced  by  the  volun- 
tary acts  of  tbe  plaintiff,  he,  rather  than  the 
defendant,  should  suffer  the  consequences  re- 
sulting from  the  ftaudnlent  act  of  his  agenta 
and  of  his  own  misplaced  copfldeoca. 

The  authorltlea  npni  this  subject  are  no- 
merous.  In  tbe  often-dted  case  of  Fld^erlng 
V.  Busk.  15  Bast,  88,  the  action  was  trover,  and 
It  appeared  ttaat  one  wtio  waa  botti  a  brokw 
and  also  ei«aged  In  the  hemp  trade  pur- 
diased  for  the  idalntlff.  a  merctiant  a  quantity 
of  henv  wblch,  at  tbe  plalntUTa  nquest,  waa 
delivered  to  the  broker,  and  upon  tbe  wharf- 
inger's books  was  transferred  from  the  name 
of  the  seUer  to  that  of  the  broker.  The  lat- 
tw,  without  actual  antborlty  to  aOl,  aold  ttie 
honp  to  the  defoidant's  asrignora  for  value. 
Lord  EUenborough,  G.  i.,  aald:  "I  cannot 
snfaocrlbe  to  tike  doctibie  that  a  twofcer's  en- 
gagements are  necessarily,  and  In  all  cases. 
Umlted  to  bla  actual  authority.  •  •  •  It 
Is  dear  that  he  may  bind  his  prlndpal  within 
the  Umlts  of  the  authority  with  which  he  has 
been  apparenOy  dothed  by  the  prhidpal  in 
respect  to  the  subject-matter.  •  •  •  Tbe 
aale  was  made  by  a  p«8on  who  had  aU  the 
Indicia  of  property.**  Tbla  court  said  hi  Bald- 
win V.  Porter,  12  Oonn.  478^  482:  It  la  a 
general  principle  that  no  man  can  sell  pnq>- 
erty  or  transfer  title  to  that  which  he  does 
not  own;  nor  can  one  man's  property,  with- 
out hts  consent,  be  rendered  anblect  to  the 
demands  of  another.  To  this  role  there  are 
azc^tlra^  bnt  they  are  such  as  become  nec- 
essary to  protect  Innocoit  persons  agataiat 
fraud.  •  •  •  Tharefore  it  haa  been  hold- 
en  that,  If  the  owner  of  goods  voluntarily  pw- 
mlt  another  to  hold  himself  out  to  the  world 
aa  bdng  tbe  true  ownw,  and  for  this  purpose 
Intmst  him  wtih  the  exclusive  possession  or 
other  Indicia  of  title,  under  drcumstancea 


which  would  naturally  tend  to  mMead.  he 
Shan  be  condtided  by  the  sale  of  tt  to  In- 
nooent  and  mlataken  pmdiaan.**  Klxon  v. 
Brown.  67  M.  H.  8^  waa  an  acthm  of  trow. 
An  agent,  with  the  plaintiff's  money,  pur- 
chased a  horse  Cor  him,  taking;  wlttioot  au- 
thority, a  bin  of  Bale  in  his  own  name.  With 
knowledge  of  the  fhcta^  the  plamtW  pennttted 
him  to  go  away  with  ttie  heme  and  MD  of 
sale.  The  agent,  having  aold  the  hone  to  tbe 
defendant,  who  pnichaaed  fnr  cash,  and  wltth 
out  notice  ol  tin  agency,  absconded.  In  sus- 
taining the  title  of  the  dtfendant,  Smith,  J., 
said:  **Wbcn  the  porehaoer  knows  he  la  dea^ 
Ing  with  an  agent,  it  la  his  doty  to  Inquire 
Into  the  nature  and  oztent  of  flio  antbntty 
conferred  by  the  prludpal,  and  to  deal  with 
the  agent  according.  Bnt  when  the  agmcr 
Is  not  known,  and  the  principal  has  dothed 
the  agent  wtth  powras  to  Induce 

Innocent  thted  persons  to  believe  that  tbe 
agent  owned  the  pRqmty,  or  had  power  to 
sell,  toe  prhiclpal  Is  bound,  and  stnu^ers  wIU 
not  suffer."  The  case  of  Heath  v.  Stoddard. 
91  Me.  4M;  40  AtL  047,  decided  hi  1896,  was 
an  action  of  replevin  by  the  owner  of  a  piano, 
who  had  intrusted  H  wtth  one  Spencer,  who 
was  a  dealOT  In  pianos,  to  take  It,  and  leave 
It  at  the  defendants  hoaat,  bnt  without  au- 
thority to  sen  It;  the  plafaitlff  himself  to  go 
there  to  a  day  or  two^  and  asD  It,  If  he  could. 
The  ^alntur  had  a  verdict  We  quote  from 
the  opinion  of  the  siq>remo  court  sustaining 
defendant's  exceptkm  to  the  diarge  oi  tiie 
trial  Judge:  "A  principal  Is  not  only  bound 
by  the  acta  of  Us  agent,  v^ether  gennal  or 
spedal,  within  the  authority  whldi  he  has 
actually  given  htan,  but  ha  la  also  bound  by 
his  agenf  s  acta  vrithia  the  apparent  authority 
which  the  principal  himself  knowingly  per- 
mits his  agent  to  assume^  or  which  he  holda 
the  agent  out  to  ttie  wmld  as  possessing. 
*  *  *  Whether  or  not  a  prindpal  la  bound 
by  Ow  nets  of  hia  agent  when  dsaUng  with  a 
third  penon  who  does  not  know  the  extent 
of  his  authori^  diqtenda  not  ao  nmeh  i^on 
the  actual  authority  given  or  faitended  to  be 
given  by  the  prhidpal  aa  upon  tbe  quesUon. 
what  did  such  third  penon,  dealing  with  the 
agent,  beUeve,  and  have  a  right  to  beUeve,  aa 
to  the  agraf a  authority,  from  ttie  acta  of  tiie 
prindpal  F'  Among  the  many  otber  nam  in 
wblch  the  same  prindple  la  applied  are  Saltus 
V.  Everett,  20  Wend.  267,  268;  McNefl  v. 
Bank,  46  N.  T.  82B:  Barnard  v.  CampbeU,  88 
N.  T.  78;  Bdwarda  v.  Dooley,  120  N.  T.  6*0; 
24  N.  B.  827;  Locke  v.  Lewis,  124  Mass.  1; 
Hubbard  t.  Ten  B^nok,  124  Fa.  Bt  281.  16 
Ml  817.  2  L.  B.  A.  888;  Griggs  V.  Sdden,  S8 
Yt.  561,  5  AU.  604. 

The  ammrent  authority  of  Uie  agmt  which 
thiu  blnda  the  princUial  beyond  that  actually 
confored  must  always  be  deduced  from  nn- 
tborised  acta  of  tba  agent,  and  from  snrround- 
hig  facte  witli  a  knowle^  of  which  the 
principal  Is  diargeaUe,  and  not  from  the  acts 
of  the  agent  hlmaalt  In  aeeos  of  his  auflmt^ 
Ity,  and  of  which  the  principal  had  no  notice. 
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nM  public  may  mfdy  jndge  die  agenf  a  ati- 
tborfty  from  the  garb  wltb  which  his  prlnd- 
pal  has  Invested  htm,  but  not  from  that  with 
wtiJeb  he  has  clothed  himself.  To  Intnutan 
■gent  or  bailee  with  the  mere  poaseasloii  of 
pnqjwrty  does  not  give  him  an  apparent  an- 
thority  to  Bell,  nor  will  possession  with  power 
to  sell  always  Justify  as  Inference  of  owner- 
dUp  in  the  agent  Whether  an  Innocent  third 
person  may  justly  attribute  to  an  agent  pow- 
ers wbl<Ai  he  does  not  poasesB,  whether  he 
may  properly  deal  with  him  as  a  principal,  or 
may  treat  one  who  Is  Intrusted  with  both  the 
possession  and  the  power  to  sell  as  the  owner 
of  the  goods,  must  depend  to  a  great  extent 
iq>on  the  facts  pecbliar  to  each  case.  Eatab- 
Itehed  customs  and  usages  of  trade,  the  char- 
acter of  the  agent's  business,  and  the  manner 
In  which  It  it  conducted,  and  other  circum- 
stances which  ought  to  warn  a  prudent  per- 
son against  treating  as  owner  one  who  has 
the  possession  of  personal  property,  and  who 
offers  It  for  sale,  often  control  the  decision  of 
particular  cases.  In  Levi  t.  Booth,  58  Md. 
805,  the  owner  of  a  Taluable  diamond  ring 
placed  It  In  the  bands  of  a  street  peddler  of 
articles  of  jewelry,  and  who  had  no  estab- 
Utbed  place  of  business,  with  authority  to  ob- 
tain a  match  for  It,  or,  failing  In  that,  to 
procure  an  offer  for  it,  but  without  authority 
to  seU.  The  defendants,  who  claimed  to  have 
purchased  the  ring  of  the  peddler  for  caah 
and  other  goods,  were  pawnbrokers  and  deal- 
ers In  jeivelry,  who  had  been  In  the  habit  of 
selll£g  goods  to  the  peddler  on  credit  Upon 
these  facts  a  v^lct  for  the  plaintiff  for  the 
ralne  of  the  ring  In  an  action  of  trover  was 
afflnned  upon  appeal  In  Meldram  t.  Snow, 
0  Pick.  441.  44S,  In  sustaining  the  title  of  the 
brewers  of  certain  casks  of  beer  against  the 
attaching  creditors  of  a  retail  dealer  In  whose 
hands  the  brewers  had  placed  It  to  be  sold  in 
his  retail  trade,  the  court  said  that  the  custom 
of  poor  persons  of  taking  beer  to  sell  appeared 
to  be  so  general  that  the  retailers  would  not 
be  supposed  to  be  the  owners  of  the  beer,  and 
Oiat,  therefore,  no  Injury  could  arise  to  their 
creditors.  As  a  further  reason  for  Its  decl- 
don,  the  court  said:  "It  being  beneficial  to 
the  community  to  Introduce  the  use  of  beer, 
public  policy  would  justify  us  in  favoring  the 
custom."  In  the  present  case  a  small  retail 
grocery  business  was  carried  on  by  two  broth- 
ers, at  an  established  place  of  business,  under 
tiielr  own  name  of  RIcdardelli  ft  Bro.  There 
was  nothli^  to  taidlcate  that  they  did  a  com- 
mission business,  or  that  they  had  goods  In 
their  store  which  did  not  belong  to  them,  or 
that  tbey  acted  as  the  agenta  of  any  one.  On 
the  ctmtrary,  by  carrying  on  the  business  In 
tbeir  own  names  in  the  manner  In  which 
such  a  business  Is  ordinarily  conducted,  they 
held  themselves  out  to  the  world,  not  only 
by  selling  the  goods  In  their  store  as  their 
own,  but  by  the  various  ways  in  which  the 
imqnietorsblp  of  such  abnslness  is  advertised, 
Si  the  owners  of  the  business  and  of  the 
stock  bt  trade  In  their  store.  With  full  knowl- 


edge of  these  taetm,  tte  plaintiff  shipped  t» 
them  a  quantity  of  groceries,  to  be  placed  by 
them  In  their  store  as  a  part  of  the  stock  itf 
tbeir  said  business,  and  to  be  atM  by  them  in 
their  said  business  at  retail,  in  the  same  man- 
ner that  they  sold  their  own  goods  in  their 
retail  business.  The  authority  thus  conferred 
Included,  and  doubtless  contemplated,  the 
right  of  Ricciardelll  ft  Bro.  not  alone  In  sell- 
ing the  goods  at  retail,  but  la  the  general 
conduct  of  their  retail  business,  to  bold  them- 
selves out  as  both  having  tbe  right  to  sell  and 
as  having  the  full  title  to  these  goods  as  a 
part  of  their  entire  stock.  Tbe  right  of  own- 
ership and  the  right  to  sell  are,  of  course,  to 
be  distinguished,  but  In  the  conduct  of  their 
retail  business  Ricciardelll  ft  Bro.  properly, 
represented  themselves  as  possessing  both.  If 
tbey  were  authorized  in  the  conduct  of  their 
retail  buslnesf  to  hold  themsdves  out  to  the 
public  as  being  the  owners  of  their  stock  in 
trade,  they  were  clothed  with  the  power  to- 
lead  people  to  brieve  that  they  bad  such  a 
title  as  would  enable  them  to  sell  the  entire 
Bto:^  at  one  time.  The  defendant  evldehtly 
purchased  tbe  goods,  not  in  reliance  upon  an 
apparent  right  of  Ricciardelll  ft  Bro.  to  sell 
at  retail,  but  npon  the  Indicia  of  ownership 
with  which  they  were  clothed  by  the  plain- 
tiff. The  defmdant  visited  the  store,  ajid 
examined  It  and  Inquired  about  the  business 
and  the  proprietors  of  It  He  learned  noth- 
ing to  indicate  that  It  was  a  commission  or 
agency  business,  but  everything  to  Indicate 
that  It  was  a  retail  grocery  business,  carried 
on  In  tiie  ordinary  manner;  and  that  Ricciar- 
delll ft  Bro.  were  the  proprietors  and  owners 
of  the  business  and  stock.  1  am  of  the  opin- 
ion that  the  facta  found  show  that  the  plain- 
tiff voluntarily  clothed  his  agents  with  the 
Indicia  of  a  full  title  to  the  goods  In  question, 
that  the  defendant  had  reasonable  ground  to 
believe  that  Ricciardelll  ft  Bro.  were  the 
owners  of  the  goods,  that  the  plaintiff  was 
estopped  from  denying  the  authority  of  bis 
agents  to  sell  to  the  defendant  and  therefore 
that  there  was  no  error  In  ttie  jndgmeitf  of 
tbe  court  of  common  pleas. 

ANDREWS,  C  J..  cottcnrreO. 


(21  R.  I.  BWj 
McEENNA  V.  LDCAS  et  mc. 
(Supreme  Court  of  Rhode  Idand.   Jan.  10^ 

1900.) 

GARNISHMENT— EXEHPTIONB— PROOF  OW— 
LACHBS-^DOHENT  BT  DEFAULT. 

1.  Gen.  Laws,  c.  254,  §  25,  provides.  In  attach- 
ment, that  "the  answer  awom  to  by  a  trustee 
shall  be  considered  true  in  deciding  how  far  said 
trustee  Is  char^able;  but  either  party  to  tbe 
suit,  or  any  claimant  of  the  catats  so  attached, 
may  allege  and  prove  any  facts,  cot  stated  nor 
denied  by  said  trustee,  that  tnay  be  material  in  so 
deciding."  Ileld,  that  It  was  competent,  after 
judnnent  for  plaintiff  on  default  for  defendants 
to  show  that  part  of  the  fands  attached  in  the 
garnidiee's  hands  was  exempt,  where  this  did  not 
contradict  the  affidavit  made  by  the  garnishee. 

2.  Though  oral  evidence  Is  not  admissible  In  de* 
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tennininf  the  amoont  of  monej  bekmfflnv  to  the 
defendant  in  the  handa  of  a  garnishee,  yet  It  maj 
be  reaorttd  to  to  abow  that  a  part  of  the  moner 
b  the  handa  of  tiw  garntahce  la  exempt,  aa 
wasei  of  die  Mitor. 

3.  Defendants  in  attachment  arc  not  gnll^  of 
bchea  in  claiming  that  money  attached  In  the 
handi  of  a  garnidiee  is  exempt  from  attachmmt, 
where  such  daim  waa  made  117  than  before  tlie 
flamlshee  had  answered  the  loterrogatoriea  pco- 
poonded  hj  iriatntUf. 

4.  As  the  garnishment  Btatate  does  not  proride 
for  any  pleadings,  a  dafm  that  moner  attached 
ia  oempt  need  not  be  set  up  br  plea. 

Action  by  Ann  McKenna  againat  Ohadea 
Lncaa  and  wife.  There  was  a  Judgment  for 
defendants,  and  plaintiff  mores  for  new  trial. 
Denied. 

William  F.  Barrr.  for  jflataOtL  Franklin 
P.  Owen,  for  defendants 

TILLIN6HAST,  J.  Hie  eze^tkns  tmkot 
la  this  case  tain  tbe  question  Vtaether,  after 
.  judgment  for  tbe  plaintiff  by  default,  Uio  de- 
fendants are  entitled  to  be  heard  on  their 
motion  to  discharge  the  garnishee.  The 
plaintiff  contends  that;  as  tbe  defendants 
failed  to  answer  the  case,  they  have  no  stand- 
ing In  court,  and  also  that  tbelr  nonap- 
pearance they  are  estopped  from  now  claiming 
that  the  fmid  attached,  or  any  part  thereof, 
was  exempt  from  attachment  He  furtba 
contoids  that  tbe  ezemptl<m  from  attach- 
ment claimed  hy  d^endants  must  be  set  up 
by  plea.  We  do  not  fbink  that  dtber  conten- 
tion Is  tsnalde  Oen.  Laws  R.  I.  c.  254,  |  25. 
l^oTides  that  "tbe  answer  sworn  to  1^  a  trus- 
tee shall  be  OHisIdered  true  In  deciding  how 
far  said  trustee  Is  chargeable;  but  either 
party  to  the  suit,  or  any  claimant  of  the  es- 
tate so  attached,  may  allege  and  prore  any 
facta,  not  stated  nor  denied  by  said  trustee, 
that  may  be  material  In  bo  deciding."  Under 
this  statute  It  Is  dear  that  It  was  competent 
for  the  defendants  to  show  that  tbe  fund 
atta<Aed.  belonging  to  tbe  defendant  Honoia 
Lucas,  was  not  attachable,  and  also  that  910 
of  tbe  fund  attached,  bebn^ng  to  tbe  defend- 
ant COiarles  Lucas,  was  exempt  from  attach- 
ment, under  Ova.  Laws  R.  L  c.  1 5,  subd. 
12.  See  ^onqnon  t.  Roach,  15  R.  1.  417,  6 
AQ.  790;  Lee  r.  Robinson.  15  R.  L  309,  5  AtL 
290.  Brldence  that  the  fond  soi^ht  to  be 
reached  was  not  attachable,  by  reason  of  Its 
being  exempt  from  attachment  under  tbe 
last-named  statute,  did  not  contradict,  or  tend 
to  contradict,  the  affidavit  made  by  the  gar- 
utebeeb  and  hence  was  not  only  admissible, 
but  was  material  to  ttie  decision  of  the  ques- 
tion raised  by  the  motion  to  discharge  tbe 
garnishee.  It  Is  true  that,  Id  determining  the 
amount  of  money  In  the  hands  of  the  gar- 
nishee belonging  to  tbe  defendant  in  a  given 
case,  oral  evidence  Is  not  admissible,  as  **the 
statute  presolbes  the  mode  In  which  the  lia- 
bility of  the  garnishee  Is  to  be  determined 
when  he  appears  and  makes  affidavit,  name- 
ly, by  his  affidavit  and  by  his  written  exam- 
ination, supplementing  It  If  such  examination 
be  taken."   Raymond  v.  Tinware  do.,  14  R. 


I.  811.  But  wboch  aa  In  tbe  case  btian  m, 
it  Is  sou^  to  be  shown  tiiat  a  part  at  ^ 
mraey  in  the  hsnds  of  tbe  gatnlsbee  la  ex- 
empt from  attacdiment  Iv  Inw,  a  quesOon  Is 
raised  which  Is  quite  distinct  from  the  gil- 
mary  one  of  tbe  gandabee's  liability,  and  fir 
flw  determlnatl(m  of  which  the  statute  has 
prescribed  no  particular  mode.  The  statute, 
however,  does  provide  fliat  |10  of  the  salary 
or  wages  of  any  debtor  shall  be  exempt  from 
attachment  when  tbe  debt  is  not  tme  for 
necessaries.  And,  as  It  prescribes  no  partic- 
ular mode  for  tbe  Judicial  aacertabunent  of 
this  fact  we  see  no  reason  why  it  may  not 
be  ascertained  by  tlie  Introduction  of  oral  evl- 
dace  baaed  on  a  motion  to  discharge  the  gar- 
nli^ee  to  that  extent;  for  unless  this  course, 
or  some  simlbir  on^  can  be  resorted  to  1^ 
tbe  defendutt  he  would  lose  the  protection 
ytbich  tbe  statute  was  intended  to  furnish. 

As  to  the  point  which  Is  made  regarding 
the  pleadings,  It  Is  sufficient  to  reply  that  as 
the  proceedtaig  Is  purely  a  statutory  one  (Ray- 
mond V.  Tbiware  Co..  stqjira),  and,  as  the  atat 
ote  does  not  require  w  oontemtdate  any  form- 
al pleadbigs;  It  la  dear  that  none  are  neces- 
sary. 

The  cases  relied  on  by  the  plahitlff  tai  sup- 
pwt  of  bis  contention  that  the  defendants 
omnot  be  permitted  to  show  that  the  fund 
was  exonpt  from  attadiment,  vis.  Gonley  r. 
CaiUcote,  25  Ohio  St  320.  and  Osborne  v. 
Scbutt  07  Mo.  712,  are  cases  which  hold  that 
It  Is  not  an  available  defense  for  the  gar- 
nishee to  show  that  the  defendant  In  attacb- 
ment  vras  entitled  to  bxHA  the  mohey  under 
the  exemption  laws  of  the  state,  as  a  gar- 
nishee can  fflily  plead  to  an  attachmmt  what 
tends  to  dlscha^  blm  from  tlw  debt  dne  to 
the  defendant  In  the  attachmttt  (see  Jonea  v. 
Tracy,  75  Pa.  St  4L7),-^  other  words,  that 
the  statutory  right  of  exenvtlon  Is  strictly 
personal,  and  can  only  be  asserted  ISie  per- 
son in  whose  favor  tbe  right  exists  (Sherrfble 
V.  Chaffee.  17  R.  L  106,  21  Atl.  108).  Here 
It  Is  the  defendants,  and  not  the  gamlahee, 
who  are  claiming  the  exemptlcm.  and  bence 
the  cases  cited  are  not  In  point. 

PlBlntiff  further  ctmtends  that  ev«i  though 
the  money  attached  waa  exempt  yet  aa  tlw 
defendants  have  been  guilty  of  laches  in  as- 
serting their  rights,  they  are  not  entitled  to 
claim  the  exemption.  In  sui^ort  of  this  con- 
tention he  relies  on  Illff  v.  Amott  31  Kan. 
072,  3  Pac  625.  That  case,  however,  was 
very  different  from  tbe  one  before  us.  Than 
the  defendant  waited  until  nearly  two  montha 
after  an  order  had  been  made  dlrectli^  tbe 
money  to  be  paid  into  court  by  the  gamUiee, 
which  was  complied  with,  and  also  until 
after  the  money  had  been  duly  aivUed  by 
tbe  clerk  to  the  mtlsfactlon  pro  tanto  of  ttie 
Judgment  rendered;  be  knowing  of  said  pro- 
ceeding, and  making  no  objection  thereto. 
And  the  court  held,  and  very  pnqwriy,  that  H 
waa  then  too  late  for  him  to  claim  the  exemp- 
tion. In  the  case  before  us  tbe  exonptlon 
was  dalmed  by  the  defendants  before  tbe 
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affldaTtt  of  the  garnishee  bad  been  folly  com- 
pleted,—that  l^  before  tbe  intem^torles 
propotmded  by  plaintiff  to  tbe  garnishee  had 
been  answered, — and  hence  It  cannot  be  said 
that  tbey  did  not  seasonably  assert  their 
rights.  Moreover,  so  far  as  the  record  before 
OS  sboirs,  the  garnishee  has  not  yet  been 
charged  for  any  amount  Petition  for  new 
trial  denied,  and  case  remitted  to  the  common 
pleas  dlTisloa  for  further  proceedings. 


CS9  N.  J.  IL  ao 

DnSBNBBRRT  t.  JOHNSON  et  xau 

(Oonrt  of  OianceiT  of  New  Jersey.  Dec.  80v 
1899.) 

WILLS— CONSTRnCTION—VESTBD  LBOACT. 
A  tertator  left  $2,000  of  the  residue  of  his 
estate  in  tmst.  to  be  invested  and  the  iocome 
paid  to  two  graDdchildren  until  they  became  of 
age.  when  they  were  to  be  paid  tbe  principal,  and 
if  one  died  before  majority  the  other  was  to  re- 
ceiTe  the  whole;  If  both  died  before  majority,  it 
was  to  be  paid  to  their  father.  DOd,  that  the 
legacy  to  the  nraodchildren  veated  oa.  the  teata- 
t<»*B  death,  sDoject  to  be  devested  in  favor  of 
their  father  to  case  they  both  died  before  ma- 
jwi^,  and  that  where  both  died  before  majority, 
bat  subseqnent  to  tbe  death  of  their  father,  the 
legacy  vested  in  the  survivor,  and  passed  to  tiis 
motl^,  as  his  next  of  kin. 

Suit  In  tbe  natnre  of  an  Interpleader  by 
James  P.  Duoiberry,  execntor  and  tmstee 
of  Tniomas  Johnson,  deceased,  against  James 
and  Margaret  A.  Johnson.  Decree  In  farot  of 
defendant  Margaret  JoIuuchl 

mie  sDlt  18  In  tbe  nature  of  an  Inteipleuler. 
brought  by  tbe  complainant  execntor  and 
tmstee  itf  Thomas  Johnson,  deceased,  cnsto- 
dian  of  a  fond  of  $2,000,  to  determine  wblch  of 
two  datanants  Is  entitled  to  It  Tbe  solution 
of  tbe  question  depends  npon  the  true  con- 
stmcHon  of  the  will  of  the  testatw,  who  died 
Ui  Norember,  iSSZ,  leaving  two  ^Ildren,— 
Nathaniel,  who  was  married  and  had  two 
children  (Natbaniel,  Jr.,  and  Cbaries  H.),  and 
the  defendant  James,  who  appears  to  have 
been  tbe  Issue  of  a  second  marriage,  and  to 
have  then  been  an  Infant  After  providing 
for  tbe  payment  of  bis  debts,  tbe  will  proceeds 
as  follows:  "Second.  I  give  and  bequeath  to 
my  beloved  wife,  3dary  B.  JobnscHi,  all  my 
boosehold  goods,  and  the  sum  of  one  thousand 
dollars;  tbe  same  to  be  paid  to  ber  as  soon  as 
cmv^ently  can  be  aftor  my  decease,  and  to 
be  In  Hen  of  all  dower  and  claim  of  dower  In 
my  real  estate.  Third.  All  tbe  rest  and  resl- 
dne  of  my  pn^erty.  both  real  and  personal,  I 
gtve^  bequeath,  and  devise  to  my  executors, 
or  the  snrvlvor  of  tiiem,  and  tbelr  successor 
or  successors.  In  trust  for  Hie  following  pnr> 
poses,  to  wit:  <1)  I  direct  my  executors  to 
Invest  Immediately  upon  my  decease  tbe  sum 
of  two  thousand  dollars,  and  to  pay  tbe  In- 
come thereof  at  stated  and  convenleot  In- 
tervals to  tbe  guardian  or  guardians  of  Na- 
tiuuld  JobBSOD  and  Obarles  S.  JcAnson,  cfall- 
dren  of  my  son  Nathaniel  Johnson,  nntll  they 
respectively  become  ot  the  age  ot  twen^-ooe 


yeara.  to  be  divided  between  said  children  In 
eqnal  shares,  or,  If  one  shall  die  before  reach- 
Ing  that  age,  to  the  guardian  or  snrvlvor  of 
them,  and,  when  they  respectively  attain  that 
age,  to  pay  each  of  said  children  one  thousand 
dollars  of  said  principal  sum;  if  one  only  shall 
live  to  attahi  that  age,  then  that  one  to  receive 
the  entire  sum  of  two  tiiousand  dollars;  and. 
If  botb  shall  die  before  attaining  said  age,  I 
direct  that  said  snm  shall  be  held  and  disposed 
of  as  is  hereinafter  provided.  •  •  •  I  direct 
that  the  Interest  and  Income  of  all  the  rest 
of  my  estate,  excepting  said  two  thousand  dol- 
lars, from  whatever  source  arising,  shall  be 
paid  to  my  wife  during  her  lifetime.  Upon 
the  death  of  my  wife  I  direct  that  my  execu- 
tws,  at  their  convenience,  pay  to  my  son  Na- 
thaniel Johnson  tbe  sum  of  two  tboasand  dol- 
lars; and  I  further  direct  that.  If  tbe  children 
of  my  said  son  both  die  before  attaining  tbe 
age  of  twenty-one  years,  the  sum  of  two  thou- 
sand dollars  above  given  to  them  be  paid  to 
him.  All  the  rest  and  residue  of  my  estate, 
whatsoever  the  same  may  be,  I  direct  my 
executors,  upon  the  death  of  my  wife,  to  pay 
over  and  transfer  to  my  son  James  Johnson,  If 
he  be  twenty-one  years  of  age;  If  not  I 
direct  that  tbe  Interest  be  paid  him,  until  he 
reach  that  age,  and  then  the  prlodpat.  But 
If  he  should  die  before  reaching  that  age,  then 
I  direct  that  tbe  rest  and  residue  of  my  estate 
be  divided  Into  two  parts,— one  part  to  be 
paid  to  the  children  of  Nathaniel  In  equal 
shares,  or  to  the  survivor  of  tbem,  and  the 
other  part  to  my  said  son  Nathaniel.  And  I 
hereby  declare  that  my  executors,  tbe  sur- 
vivor of  tbem,  their  successor  or  successors, 
shall  not  be  held  liable  fn*  any  mistake  of 
judgment  in  the  management  of  the  trust  Im- 
posed upon  them."  Nathaniel  Johnson,  son  of 
tbe  testator,  and  father  of  Nathaniel,  Jr.,  and 
Charles,  died  In  the  year  1886,  and  In  the  life- 
time of  the  two  grandchildren,  Nathaniel,  Jr., 
and  Charles,  who  both  died  under  21  years  of 
age,  without  Issue,  leaving  their  mother,  the 
defendant  Margaret  Johnson,  their  next  of 
kin.  Tbe  question  submitted  is  as  to  the 
ownership  of  the  fund  of  $2,000  bequeathed 
to  the  two  grandcblldroi. 

Obarles  Q.  Tltswortb,  tor  complainant  A, 
RIker,  for  defendant  Mrs.  Johnson.  F.  1, 
Swayic;  for  defendant  James  Johnson. 

PITN:bT,  V.  a  (after  stating  the  facts). 
Three  questions  were  srgued:  First.  Was  the 
legacy  of  $2,000  to  the  two  grandchlldrCT  con- 
tingent upon  their  anirhig  at  tbe  age  of  21 
years,  or  was  It  vested,  subject  to  be  devested 
In  ease  both  died  before  reaching  21?  Sec- 
ond. If  vested,  what  was  the  effect  of  the 
deatb,  before  tbe  grandchildren,  of  their  fa- 
ther, to  whom  ft  was  limited,  by  way  of  execn- 
tory  bequest.  In  case  of  tbe  death  of  each 
grandchild  before  attaining  21T  Third.  If  tbe 
legacy  was  contingent  and  never  vested  In 
eittier  the  two  grandchildren  or  their  father, 
then  did  It  lapse,  <v  waa  It  liwltided  within 
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tlw  gift  of  the  retldoarr  bequest  to  the 
jonnger  sod,  James,  who  stlU  surrlves? 

As  to  the  first  question:  I  thUik  It  quite 
clear  that  the  legacy  rested  In  the  two  grand- 
children, subject  to  be  devested  In  favor  of 
their  father  In  case  they  both  died  t>efore  at- 
taining 21  years.  The  giving  of  the  Interest 
to  the  grandchildren  during  their  minority 
shows  that  the  testator,  to  use  the  language  of 
Lord  Mansfield  In  Goss  T.  Nelson,  1  Burrows, 
227,  attached  the  contingency  to  the  time  of 
the  payment,  and  not  to  the  substance  of  tbe 
gift  The  authorities  on  the  subject  are  col- 
lected and  commented  upon  by  Chief  Justice 
Oreen,  sitting  for  the  chancellor.  In  Qlfford 
r.  niom.  9  N.  J.  Kq<  702,  at  page  70%  where 
he  says:  "Where  the  Interest  ot  tbe  legacy 
Is  directed  to  be  paid  to  the  legatee  nntU  he 
receive  the  principal,  or  where  tbe  k«acy  la 
placed  In  the  bands  of  trustees  for  the  ex- 
clusive benefit  ot  the  legatee  until  It  is  di- 
rected to  be  paid  over,  tbe  legacy  will  be 
deemed  vested,"— citing  authorities.  And  Mr. 
Justice  Potts,  speaking  for  the  court  of  errors 
and  appeals,  at  page  781,  bottom  (page  732, 
top),  quotes  Lord  Mansfield  In  Ooss  v.  Nelson 
as  follows:  "In  legacies  there  Is  a  known  dis- 
tinction between  the  time  being  annexed  to 
the  substance  of  the  gift,  or  to  the  payment 
If  complete  words  of  gift  direct  the  executor 
to  pay,  the  other  words  only  fix  the  time  of 
such  payment;  and  then  the  legacy  v^ts  and 
is  transmissible,  though  the  legatee  should 
die  before  the  day  of  payment  as  a  l^cy 
given  to  be  paid  at  twenty-one.'  But  if  the 
time  Is  annexed  to  the  sutwtance  of  the  gift, 
as  a  legacy  IT  or  *wben*  he  shall  attain 
twenty-one.  It  will  not  vest  before  that  con- 
tingency happens;"  also  citing  Fonerean  v. 
F<Hiereaa,  3  Atk.  645.  This  rule  of  constmc- 
tlen  was  approved  and  acted  upon  by  the 
court  of  errors  and  appeals  in  Post  v.  Her- 
bert's Ex'rs,  27  N.  J.  Eq.  640,  where  some  of 
tbe  nomerouB  authorities  are  collected  by  the 
late  chief  Justice  in  speaking  for  that  court 
See,  also,  2  Jarm.  Wills  (Rand.  &  T.  Ed.)  p. 
4S&  et  seq.;  2  Williams,  Ex'rs  (Band.  &  T. 
Ed.)  p.  S27  et  seq.;  1  Rop.  Leg.  p.  •57%  c. 
10,  fi  8,  aubd.  2,  and  cases  there  collected; 
Hawk.  Wills,  p.  *2e7,  and  cases  cited;  Theob. 
Wills,  p.  276,  and  cases  there  cited. 

As  to  tbe  second  question:  I  am  of  the 
c^lnion  that  tbe  death  of  tbe  father  of  the 
grandchildren  during  their  lifetime  did  not 
result  In  a  lapse.  In  other  words,  the  death 
of  the  father  of  the  two  grandchildren  In  their 
lifetime  prevented  the  devesting  of  tiie  legacy 
by  tbeir  death  before  attaining  21  years,  and 
that  the  survivor  died  vested  of  It  This  was 
directly  decided  by  Chancellor  Rnnyon  In  the 
case  of  Drummond's  Ex'rs  v,  Dmmmond,  26 
N.  J.  Eq.  234.  In  that  case  there  was  a  be- 
quest to  the  te8tatiDr*8  adopted  daughter,  Jane; 
but.  If  she  should  die  without  leaving  lawful 
Issne,  then  testator  gave  all  his  property  to 
his  nephew  "Philip  McGran,  now  living  In  the 
dty  of  Augnsta,"  etc.  Jane  Dmmmond  lived 
and  attahied  her  majority,  but  McGran  died 


in  the  lifetime  of  the  testator.  Tba  chancellor 
cited  In  support  of  his  cqitlnlon  in  that  case 
Van  Mlddlesworth  r.  Bchenck,  8  N.  J.  Imw, 
29;  Jackson  v.  Noble,  2  Keen,  680.  The  bt- 
ter  case  Is  quite  In  point  here,  for  there  the 
property,  consisting  of  both  realty  and  person- 
alty, was  given  to  trustees  In  trust  for  tbe 
daughter  for  life,  with  remainder  to  her  heirs 
and  executor,  etc.,  with  a  provision  that  ifl 
case  she  should  marry  and  have  no  children, 
then  the  property  was  to  belong  to  testator's 
son,  or.  In  case  of  his  son's  decease  before 
her  death,  then  to  tbe  son's  children;  and  the 
son  having  died  in  the  lifetime  of  the  daugh- 
ter, leaving  no  children.  It  was  held  that  the 
executory  gift  over  could  not  take  effect  and 
that  the  estate  was  vested  absolutely  In  the 
daughter.  The  difference  between  that  case 
and  Drummond's  Ex'rs  v.  Dmmmond  Is  that 
In  the  English  case  the  legatee  of  the  execu- 
tory bequest  survived  the  testator,  whUe  In 
Dmmmond's  Ex'rs  t.  Drommond  he  prede- 
ceased the  testator.  Jackson  v.  Noble  seems 
to  be  quite  In  point  with  this,  not  only  opcm 
the  question  now  under  discussion,  but  upon 
the  proposltlm  that  the  legacy  was  vested  In 
the  grandchildren.  To  the  same  effect  Is  2 
Jarm.  WlUs  (Rand.  &  T.  Ed.)  p.  488.  Tbe  doc- 
trine of  Dmmmond's  Ex'rs  v.  Dmmmond 
was  adopted  and  followed  In  Groves  v.  Cox, 
40  N.  J.  Law,  40,  at  page  44.  The  result  Is 
that  the  survivor  of  the  grandchildren  died 
vested  with  the  whole  legacy,  and  It  belongs 
to  bis  personal  representatives,  If  any,  and, 
if  none,  to  his  mother,  as  next  of  kin. 

The  case  of  Jackson  v.  Noble  was  com- 
mented upon  by  Vice  Chancellor  EIndersley 
In  Robinson  v.  Wood  (1S5S)  27  Iaw  J.  Ch. 
726,  also  reported  in  4  Jur.  (N.  8.)  625,— the 
former  the  better  report.  There  was  there  a 
devise  of  land  to  trastees  for  the  benefit  of 
the  daughter  of  the  testator  during  minority, 
and  at  her  majority  to  convey  to  the  daugh- 
ter in  fee,  with  a  proviso  that  In  case  the 
daughter  should  die  under  21,  leaving  Issu^ 
then  for  the  1>enefit  of  the  Issue,  but  If  she 
sbould  die  under  21  without  Issue,  then  upon 
tmst  to  sell  the  property  and  pay  the  pro- 
ceeds to  a  charity.  The  daughter  died  with- 
out issue  before  21,  and  the  question  waa 
whether  the  land  went  to  her  heirs  at  law, 
or  remained  vested  In  the  trustees;  and  It 
was  held.  In  obedience  to  a  decision  of  the 
court  of  exchequer  chamber  in  the  case  of 
Blomfield  v.  Eyre,  5  C.  B.  713  (assuming  that 
tbe  effect  of  the  devise  was  to  vest  the  estate 
in  the  daughter  during  her  minority,  subject 
to  be  devested  in  case  of  her  dying  without 
issue  before  arriving  at  maturl^),  that  the 
fact  that  the  bequest  over  to  the  charity 
was  void  did  not  prevent  the  devesting  of  tbe 
estate  from  the  daughter.  The  learned  vice 
chancellor,  in  delivering  Judgment  express- 
ed strong  personal  dissatisfaction  with  the 
rule  as  laid  down  In  Komfleld  v.  Eyre,  and 
his  approbation  of  the  mle  In  Jackson  v.  No- 
ble. He  s^ra  on  page  72S:  *?t  has  been  ms- 
gued  that;  tbe  entire  gUt  over  being  void. 
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Uiere  la  nothing  to  deTest  the  estate  from 
the  original  taker,  uid  I  eonfeai  that  I  have 
mncb  difficulty  In  getting  over  that  reason- 
ing; .bnt  I  find  that  the  predae  question  has 
been  brought  before  the  court  of  common 
pleas  and  the  court  of  ezcheqner  chamber. 
*  *  *  Mow,  whatever  opinions  I  may  en- 
tertain npcm  the  point,  It  la  not  for  me.  In 
the  exercise  of  my  functions,  to  overturn 
that  dedalon."  And  further  on:  *rnie  only 
oUier  case  Is  that  of  Jackson  T.  Xoble,  whl^ 
ft  la  extremely  difficult  to  reconcile  with 
Blomfleld  T.  Eyre,  reason  of  the  language 
there  used;  but  when  It  Is  looked  Into  It  will 
be  found  that  the  ground  of  the  dedaUm  [In 
Jackson  Noble]  was  that  the  contingency 
there  contemplated,  on  which  ttie  gift  over 
was  to  take  effect,  had  never  bappmed.  Of 
course.  If  that  was  the  ground  upon  which 
the  decision  was  founded.  It  does  not  touch 
the  preaent  question;  •  •  •  and,  what- 
ever my  opinion  might  have  been  but  for  the 
case  of  Blomfleld  v.  Byre,— and  I  confess  It 
Is  extremely  doubtful  whether  I  should  have 
been  of  the  opinion  there  expreaaed,— I  feel 
myself  under  the  necessity  of  coming  to  tiie 
same  concInaltHL"  The  dlatlnctlon  taken  be- 
tween Blomfleld  V.  Zjn  and  Jackson  v.  No- 
ble was  that  the  testator  In  Komfleld  v. 
Byre  mnat  have  been  presumed  to  know 
that  the  devlae  over  for  the  benefit  of  the 
diarlty  was  void  and  never  could  tate  ef- 
fect. Henc^  It  was  argued  tiiat  he  ddlber- 
ately  made  a  derlse  over,  which  he  knew 
from  the  start  never  could  take  effect 
WhUe  In  Jackstm  v.  Noble  <and  the  present 
case)  there  was  a  poaalblUty,  from  the  tee- 
tator'a  atandpolntt  that  the  bequest  over 
coidd  take  effect;  and  the  Inference  Is  that 
be  did  not  Intend  that  the  estate  should  be 
devested  from  his  grandchildren  exc^  up- 
on the  condition  that  their  father  was  alive 
at  the  time  of  their  decease  under  21.  This 
distinction  between  Jacksra  v.  Noble  and 
momflrid  V.  Byre  Is  Illustrated  by  the  ease 
dedded  In  our  courte  In  dealing  with  this 
question,  of  Van  Mlddlesworth  v.  Schenck, 
8  N.  J.  Law.  2d,  which  was  a  devise  df  land 
with  an  executory  devise  over,  which  after 
the  deatb  of  the  testator  became  Impossible, 
by  the  death  of  the  devisee  of  tb.m  executory 
devise  In  ttie  lifetime  of  tiie  flrst  taker,  and 
It  vas  htid  that  the  title  became  absolute  In 
the  flrst  tafcw. 

It  Is  a^ued' against  this  result  that  read- 
ing the  whole  of  tiie  present  wUl,  the  lnt«i- 
tkn  of  the  testator  Is  clear  that  none  of  bis 
estate  should  pass  away  from  his  descend- 
ants, and  that  tiie  gift  of  tiie  realdue  to  his 
son  James  amounted  to  a  further  disposition 
ot  the  fund  in  the  cmtlngency  wbldi  haa 
h^tpoied.  I  am  unable  to  adopt  that  view. 
In  fact,  while  I  do  not  find  It  necessary  to 
decide  the  third  question  above  stated,  name- 
ly, whether,  supposing  the  vested  Interest  In 
the  grandchildren  was  devested  by  thehr  dy< 
Ing  under  21,  It  lapsed  or  passed  under  the 
leslduazy  clause  to  the  yonngw  son,  James; 


I  And  the  question,  upon  the  autiiorlttes  cit- 
ed, quite  open  to  doubt  TTpon  the  question 
of  the  Intent  of  the  testator,  to  be  derived 
from  a  consideration  of  the  whole  win.  It  Is 
worthy  of  remark  that  he  seems  not  to  have 
had  In  his  mind  a  complete  scheme  for  Un 
disposition  oS  his  pn^erty,  for  he  omita  to 
provide  for  the  quite  poMSlUe  cmtingency 
of  one  or  both  of  bis  grandchildren  dying 
under  21  and  leaving  issue.  If  either  of 
them  bad  left  Issue,  the  fallacy  of  the  argu- 
ment Just  made  In  behalf  of  James  would  be 
palpable;  for  tta  reault  would  be  that  tiie 
fund  would  have  gone  to  James,  to  the  ex- 
clnsitHi  of  the  <ABpring  of  the  grandchildren. 
I  will  advise  a  decree  in  accordance  with  the 
above  views. 


(n  M.  J.  B.  «M) 

FBl/r  V.  FBI^. 
(Ooort  of  Bnrors  and  Appeals  of  New  Jersey. 

Dec  22.  1809.) 

DIVOIUJB-OOinTT— DBCRBB  IN  FORBION 
STATB. 

loterstate  comit;  requires  tlutt  a  decree  of 
divorce  pronoaneed  by  a  court  of  the  state  iu 
which  tne  complainant  ta  domiciled,  and  which 
haa  jurisdiction  of  the  aabject-matter  of  the  suit, 
■hau,  in  the  absence  of  fraad,  be  given  fnll  force 
and  effect,  within  the  Jurisdiction  of  a  sister 
state,  notwltlistaiidtDs  that  the  defendant  does 
not  reside  within  the  Jarisdiction  of  the  conrt 
which  prononnced  the  decree,  and  baa  not  been 
serred  with  process  therein;  prarided  tliat  a 
■nbstitoted  service  has  been  made  in  accordance 
with  the  provisions  of  the  statnte  of  that  state, 
and  ttiat  actoal  notice  of  ^e  pendency  of  the  salt 
has  been  givm  to  the  defendant,  and  a  reason- 
able owortnnity  afforded  to  pot  In  a  defense 
thereto:  and  provided,  farther,  tliat  the  groand 
apon  wblcb  the  decree  rests  is  one  which  the  pub- 
lic poller  of  the  state  In  which  it  Is  aonght  to  be 
enforcea  recosnises  as  a  snffldent  cause  for  di- 
vorce. 

{Syllabns  bj  the  Conrt) 

Appeal  from  court  of  chancery. 

BlU  by  Betsy  B.  Felt  against  Joseph  F. 
Felt  for  divorce.  Decree  for  defendant  <40 
Atl.  486),  and  complainant  appeals:  Affirm- 
ed. 

Frank  L.  Holt  for  appellant  Williams  ft 
Bdworda.  for  respondent 

GUMMBRE,  J.  The  appellant,  by  her  bill 
in  thlfl  case,  seeks  a  decree  of  divorce  from 
her  husband  for  adultery,  and  also  for  de- 
sertion. The  respondent  has  pleaded.  In  bar 
of  the  relief  sought  &  decree  of  absolute  di- 
vorce obtained  by  him  against  tlie  apiwllant 
In  a  district  conrt  of  tbe  territory  of  Utah. 
A  full  recital  of  the  avermente  of  tiie  plea  is 
not  necessary.  It  Is  sufficient  for  present 
purposes  to  say  ttiat  the  tmtb  of  tiiose  aver- 
mente Is  conceded  by  the  appellant;  that 
from  them  It  appears  that  the  court  whlcb 
rendered  tbe  decree  pleaded  had  Jnrtodlction 
of  the  subject*matter  of  the  sul^  and  of  the 
respondent  here,  who  was  the  complainant 
therein,  and  who  at  the  time  of  the  Institu- 
tion of  the  suit  was  a  bona  fide  resident  of 
the  territory  of  Utab;  ttiat  the  domicile  of 
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bis  wife  waa  in  thla  state,  and  that  she  was 
neither  served  with  process  within  the  ter- 
ritory of  Utah*  nor  did  she  personally  sub- 
mit herself  to  the  Jarlsdictlon  of  the  court, 
bnt  that  Jurisdiction  was  pbtalned  hy  publi- 
cation of  the  process  and  complaint  made  in 
accordance  with  the  statutes  of  Utah;  that, 
in  addition,  personal  service  thereof  was 
made  upon  her,  at  her  residence  In  New  Jer- 
sey, a  sufficiently  long  time  before  the  period 
within  which  to  make  answer  had  expired  to 
afford  her  an  opportunity  to  defend  the  suit. 
If  she  had  desired  to  do  so;  and  tliat  the  de- 
cree waa  granted  upon  two  grounds,  viz. 
crueit;  and  desertion.  What  force  and  ef- 
fect will  be  attributed  tc^  a  decree  of  dlTorce, 
rendered  In  a  court  of  a  sister  state,  where 
the  Jurisdiction  of  the  court  rests  solely  up- 
on the  domicile  of  the  complainant,  and 
where  the  defendant,  being  a  nonresident,  Is 
brought  into  court  by  publication  and  the 
service  of  notice  outside  the  Jurisdiction,  Is 
a  question  of  first  impression  in  this  court 
It  will  not  be  denied  that  the  preservation  of 
good  morals,  and  a  proper  regard  for  social 
relations,  make  it  desirable  that  such  a  de- 
cree should  be  considered  valid,  not  only  In 
the  state  where  it  Is  pronounced,  but  in  every 
other  Jurisdiction,  provided  the  grounds  up- 
on which  It  Is  based  are  recognized  in  such 
Jurisdiction  as  Justifying  the  decree.  By  it 
the  matrimonial  relation  of  the  husband  and 
wife  Is  terminated  In  the  state  In  which  it  is 
rendered.  Within  the  boundaries  of  that 
state  8  marriage  afterwards  contracted  by 
either  of  the  parties  with  a  third  person  is 
entirely  valid.  So,  too,  sexual  relations  be- 
tween the  former  husband  and  wife,  within 
that  Jurisdiction,  subsequent  to  the  entry  of 
the  decree,  are  illicit,  unless  sanctioned  by  a 
new  marriage.  But,  If  the  decree  is  without 
extraterritorial  force,  the  entire  status  of 
both  parties  Is  reversed  as  soon  as  they  pass 
beyond  the  limits  of  that  state.  A  subse- 
quebt  marriage  to  a  third  person  within  that 
state  then  becomes  void,  and  the  relations  of 
the  parties  to  It  become  adulterous;  while 
sexual  relations  between  the  parties  to  the 
decree,  which  are  meretricious  if  indulged  in 
within  that  state,  become  matrimonial  again 
when  Indulged  in  without  Its  borders.  A 
condition  of  the  law  which  makes  the  inter- 
course of  a  man  and  woman  either  legitimate 
or  adulterous,  as  they  happen  to  be  within 
the  limits  of  one  state  or  another,  Is  not  to 
be  tolerated  any  further  than  is  plainly  re- 
quired by  public  policy. 

That  the  public  policy  of  New  Jersey  does 
not  require  that  recognition  should  be  refus- 
ed to  a  decree  of  divorce,  rendered  by  a  court 
of  a  sister  state,  because  the  defendant  had 
her  domicile  In  another  state,  and  was  not 
within  the  Jurisdiction  of  that  court,  seems 
to  me  plain.  State  policy,  when  determin- 
ed by  the  legislature,  controls  tlie  Judicial 
branch  of  the  government;  and  the  legisla- 
ture of  New  Jersey,  by  vesting  In  our  court 
of  chancery  sole  Jurisdiction  over  the  nibject 


of  divorce,  and  then  authorizing  It  to  render 
decrees  divorcing,  a  vinculo,  resident  com- 
plainants from  nonresident  defendants,  after 
obtaining  Jurisdiction  over  the  latter  by  pub- 
lication, and  notice  served  out  of  the'  state 
upon,  or  mailed  to  the  post  office  address  of, 
the  latter,  has,  as  it  seems  to  me,  declared 
what  our  policy  in  this  regard  shall  be.  That 
it  was  intended  by  the  legislature  that  de- 
crees of  divorce  so  rendered  should  be  valid 
in  every  Jurisdiction,  so  far  as  It  had  the 
power  to  make  them  so,  goes  without  say- 
ing; and  it  cannot  be  conceived  that  It  was 
intended  that  we  should  refuse  to  accord  to 
the  decrees  rendered  In  the  courts  of  our  sis- 
ter states  against  nonresident  defendants, 
who  have  not  submitted  themselves  to  the 
Jurisdiction  of  such  courts,  the  efficacy  we 
claim  for  oar  own,  when  liable  to  the  same 
objection. 

As  has  been  heretofore  stated,  the  ques- 
tion before  ua  has  never  been  determined 
In  thla  court  It  however,  received  consid- 
eration In  Doughty  v.  Doughty,  28  N.  J. 
Eq.  581,  although  the  case  woe  decided  upon 
another  ground.  In  that  case  Beasley,  C.  J., 
delivering  the  opinion  of  the  court  says: 
"A  Judgment  of  divorce,  resting  even  on  such 
a  contracted  foundation  as  the  domicile  of 
one  of  the  parties  alone,  bears  with  it  Into 
otber  Jurisdictions,  a  titie  to  respect  ftnd  in 
some  cases  a  claim  to  voluntary  adoption.  In 
such  instances,  I.  regard  the  question  wheth- 
er the  Judgment  shall  be  extraterritorlally  en- 
forced to  be  one  resting  entirely  on  the  con- 
sideration that,  in  a  matter  of  unusual  Inter- 
est of  thla  nature,  an  obligation  rests  upon 
every  government  to  carry  into  effect  u  far 
as  Is  reasonably  practicable,  and  as  may  be 
consistent  with  Its  own  policy,  all  foreign 
Judgments.  But  an  appeal  of  this  kind  to 
Interstate  comity  should,  I  think,  never  pre- 
vail, when  the  Judgment  sought  to  be  ac- 
credited has  been  rendered  in  violation  of 
that  fundamental  axiom  of  Justice  that  the 
parties,  before  their  rights  are  adjudged, 
shall  have  an  opportunity  of  being  heard.  A 
Judgment  of  divorce  proceeding  from  a  Juris- 
diction founded  on  domicile  would  not  con- 
travene essential  rules  of  natural  Justice,  If 
actual  notice  to  appear  had  been  served  on 
the  defendant  residing  abroad.  It  Is  true 
that  a  notice  so  served  on  a  litigant  out  of 
the  Jurisdiction  In  which  a  suit  Is  pending 
may  add  nothing  to  the  Judicial  right  to  take 
cognizance  over  the  cause,  but  nevertheless, 
It  may  Impart  a  quality  to  the  resulting  Judg- 
ment that  will  serve  as  a  credential  to  it  In 
a  foreign  Jurisdiction."  There  Is  much  con- 
trariety of  opinion  upon  the  -quesiion  in  the 
courts  of  the  various  states,  but  the  weight 
of  authority  seems  to  support  the  view  ex- 
pressed In  Donghty  v.  Doughty  to  this  extent 
at  least:  that  Interstate  comity  requires  that 
a  decree  of  divorce  pronounced  by  a  court  of 
the  state  in  which  the  complainant  Is  dom- 
iciled, and  which  has  Jurisdiction  of  the  sub- 
ject-matter of  the  salt,  shall.  In  the  absence 
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of  fraud,  be  given  full  force  and  effect  with- 
in the  Jurisdiction  of  a  sister  state,  notwith- 
standing that  the  defendant  does  not  reside 
within  the  Jurisdiction  of  the  court  which 
imuioanced  the  decree,  and  has  not  been 
tared  with  process  therein;  provided,  that 
a  mibfltltnted  service  lia«  been  made  In  ac- 
cordance with  the  provisions  of  the  statute 
of  that  state,  and  that  actual  notice  of  the 
pendency  of  the  suit  has  been  given  to  the. 
defendant,  and  a  reasonable  opportunity  af- 
forded to  put  In  a  defense  thereto;  and  pro- 
vided, further,  that  the  ground  upon  which 
the  decree  rests  Is  one  which  the  public  pol- 
icy of  the  state  In  which  it  Is  sought  to  be 
enforced  recognises  as  a  sufficient  cause  for 
divorce.  That  view  commends  Itself  to  us, 
and  we  think  that,  subject  to  the  limitations 
mentioned,  the  courts  of  New  Jersey  should, 
as  a  matter  of  Interstate  comity,  recognize 
as  valid  a  decree  of  divorce  rendered  by  the 
conrt  of  a  sister  state  against  a  resident  of 
this  state  who  has  not  been  served  with  pro- 
cess. 

In  the  case  before  us,  the  court  pronoun- 
cing the  decree  which  has  been  pleaded  in 
bar  of  the  relief  sought  by  the  complainant 
was  a  conrt  of  the  domicile  of  the  present  de- 
fendant. It  had  Jurisdiction  of  the  subject- 
matter  of  the  suit  There  was  a  snbetltnt- 
ed  service  of  process  upon  the  defendant 
therein  (the  present  complainant)  by  publi- 
cation. In  accordance  with  the  provisions  of 
the  Utah  statute.  Actual  notice  of  the  pend- 
ency of  the  suit  was  given  to  her  In  time  to 
have  enabled  her  to  make  defense  thereto. 
If  she  had  desired  to  do  so.  There  Is  not  even 
a  suggestion  that  the  decree  is  tainted  by 
fraud,  and  one  of  the  grounds  upon  which  it 
rests,  namely,  desertion.  Is  recognized  by  the 
laws  of  this  state  as  Justifying  the  dissolu- 
tion of  the  marriage  relation.  The  decree  aj>- 
pealed  Crom  should  be  alBrmed. 


DUMONT  V.  DUMONT. 

(Conrt  of  Ohancery  of  New  Jersey.   Jan.  10, 
1000.) 

DITOBCB— rORSIQN  DBCRSa-^nTRISOIOTION— 
FRAUD. 

Defendant  io  divorce  was  a  diamond  setter 
in  New  York,  and,  on  being  accused  by  bis  wife 
with  undue  tntimaCTwith  another,  refused  to  live 
with  her  longer.  He  offered  to  furniah  her  with 
evidence  for  divorce,  bat  she  declined,  and  beg- 

gd  him  not  to  desert  her.  He  left  her,  went  to 
akota.  rented  a  room  In  a  small  town,  where 
there  was  no  demand  for  diamond  setting,  set  op 
a  bendb  and  a  chair,  sent  out  drcolara,  and  pre- 
tended to  be  in  the  diamond  setting  basineas,  but 
hia  work  came  from  New  Tork.  After  the  three- 
months  residence  reqaired  in  Dakota,  he  sued 
his  wife  for  divorce,  and  on  the  trial  swore  that 
she  had  deserted  him  for  a  year,  that  he  came  to 
Dakota  to  estabiisb  himBcIf  in  bosinesa,  and  in- 
tended to  remain  there  forever.  Having  secured 
a  divorce  by  default,  he  at  once  returned  to  New 
YoA,  and  resumed  his  old  employment,  and  mar- 
ried the  wmnan  with  whom  he  bad  previously 
been  intimate.  Ildd,  that  be  was  never  domi- 
ciled in  Dakota,  and  that  bis  divorce  waa  pro- 
cmed  br  fiaad  on  the  court,  and  was,  therefore. 


void,  and  hence  was  no  defense  to  a  suit  1v  Us 
wife  for  divorce  on  the  ground  of  adnltny. 

Suit  by  Elizabeth  Dumont  against  Louis 
Bmll  S.  DunKmt  for  divorce.  Decree  for  peti- 
tioner. 

Sdward  &  Black,  tor  petitioner.  GomeUus 
Doremus.  for  defendant 

PITNEY,  V.  O.  (orally).  I  don't  care  to 
hear  yon,  Mr.  Black.  I  will  state  my  reasons, 
so  that  the  parties  may  know  what  my  views 
are.  Hie  petitioner  sues  the  defendant  tw 
divorce  on  the  ground  of  adultery.  Her  peti- 
tion was  filed  on  the  12th  of  November,  18QS. 
and  she  alleges  adultery  committed  by  her 
husband  with  a  Miss  Oreenberg  at  divers 
times  and  places  mentioned,  before  that  date. 
The  answer  denies  generally  the  adultery,  hut 
it  was  admitted  in  open  court  on  the  trial  that 
on  the  14th  of  October^three  or  four  weeks 
before  the  petition  was  filed— Mr.  Dumont 
went  through  the  ceremony  of  marriage  with 
Miss  Greenberg,  and  from  thence  lived  with 
her  as  his  wife;  so  that,  as  far  as  the  adultery 
goes,  there  is  no  difficulty  about  the  case.  And 
I  may  say  here  that  there  are  plenty  of  facts 
from  which  It  could  be  Inferred,  without 
much  straining  of  the  Judicial  mind,  that  he 
had  done  the  same  thing  frequently  before 
that  date.  I,  however,  express  no  opinion 
upon  that  The  defense  set  up  Is  a  decree  of 
divorce  obtained  by  the  defendant  against 
the  petitioner  In  a  court  of  the  state  of  North 
Dakota  on  the  26tb  of  September,  1898l  The 
petitioner  attacks  that  decree,  and  was  per- 
mitted, after  proof  made,  to  amend  her  peti- 
tion by  adding  proper  allegations  on  that  snb* 
Ject  which  defendant  has  the  benefit  of  hav- 
ing denied.  Hie  decree  la  based  upon  service 
of  process  on  the  petitioner  in  the  state  of 
New  Jersey,  and  she  did  not  appear  to  the  suit 
In  Dakota.  The  decree  Is  attacked  on  two 
grounds:  First  want  of  Jurisdiction  In  the 
Dakota  court  to  pronounce  any  decree  against 
the  defendant;  and,  second,  granting  Juris- 
diction, that  there  was  a  palpable  fraud  prac- 
ticed on  the  court  In  procuring  the  decree.  The 
allegation  of  fraud  has  a  wider  range  than 
that  practiced  on  the  court  In  procuring  the 
decree  on  the  merits.  The  allegation  is  that 
the  defendant  herein  practiced  a  fraud  on  the 
Dakota  court  In  inducing  It  to  assume  Juris- 
diction, and  then,  having  Induced  the  court  to 
assume  Jurisdiction,  he  practiced  a  fraud  on 
the  court  in  Inducing  the  court  to  make  the 
decree.  It  Is  well  settled  that  the  provision 
of  the  constitution  of  the  United  States  de- 
claring that  the  courts  of  each  state  of  the 
Union  shall  give  to  the  Judicial  proceedings  of 
other  states  the  same  faith  and  credit  that 
they  are,  entitled  to  In'  their  own  States  does 
not  prevent  calling  In  question  the  Jurisdiction 
of  the  court  making  the  decree  or  Judgment 
Now,  I  will  take  the  trouble  to  state  what  I 
understand  Is  meant  in  this  connection  by  Ju- 
risdiction. Jurisdiction  of  the  court  Is  power 
In  the  court  and  Is  of  two  kinds:  First,  It 
must  have  Jorisdicttm  <tf  the  kintf  of  action 
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that  la  broncbt;  Mcond,  It  mnt  have  jnrlsdle- 
tkm  of  Uw  party  i^ialiut  vbom  the  actl<Hi  1b 
teoncbt  nnt  aa  to  the  joito^Uctlon  of  tlie 
kind  of  action.  All  courts  do  not  bare  juris- 
diction of  all  Uttda  of  actlcm.  For  Instance,  If 
snm  ihonld  \atag  an  action  at  divorce  In  the 
drcolt  court  of  ttae  county  of  Ebbbx.  and  serve 
procen  on  the  defendant  In  tlie  county  of 
Bnex,  and  a  decree  Bbonld  be  pronounced, 
that  decree  would  be  atwolutely  valuelesa  and 
Told,  because  tbe  drcntt  court  of  the  county  of 
^met  has  no  power  to  deal  wlOi  a  question  of 
divorce.  Now,  that  Is  an  Illnstratlon  of  what 
Is  meant  by  Jurisdiction  of  the  kind  of  action. 
The  other  is  jurisdlctltm  of  the  person,  and 
that  must  be  obtained  by  service  of  process 
wlthtn  the  territorial  limits  of  tbe  Jurisdiction. 
If  you  should  bring  an  action  oa  a  promissory 
note  In  the  circuit  court  of  tbe  county  of  Bs- 
s^  and  serve  the  defendant  with  procesa  in 
the  county  of  Gape  May,  and  the  court,  on 
that  service  of  process,  should  proceed,  and 
render  Judgment,  that  Ju^pnent  wouU  be 
absolutely  void,  because  ttae  court  did  not 
have  Jurisdiction  of  tbe  person.  And  If  you 
should  bring  an  action  on  a  promissory  note 
in  the  supreme  court  of  New  Jersey,  and  the 
dierlff  should  go  over  to  New  Tork,  and  serve 
the  defendant  with  process  In  New  Tork,  Judg- 
ment rendered  iwon  such  service  would  be  ab- 
solutely void,  because  the  conr^  while  It  had 
JurlBdlctlm  ot  a  suit  on  a  promissory  note, 
would  not  have  Jurisdiction  of  the  person. 
Now,  tbe  Jurisdiction  ot  tbe  person  la  Indls* 
pensable.  That  Is  the  general  rule.  Both 
Jurlsdlctlona  must  concur.  The  court  must 
have  Jurisdiction  of  the  kind  of  action,  and  It 
must  have  Jurisdiction  of  tbe  person.  But 
there  Is  an  exception,  which  arises  from  oe- 
cesBlty,  to  tbe  requirement  that  there  should 
be  Jurisdiction  ot  the  person  obtained  by  serv- 
ice within  the  limits  of  the  territorial  Juris- 
diction. If  a  man  claims  to  own  a  piece  of 
land  In  the  county  of  Essex,  and  some  que»- 
tlon  arises  as  to  the  right  of  possession  to 
that  land,  or  as  to  4be  title  to  It  be  cannot, 
by  keepli^  out  of  ttae  county  of  Bssex,  pre- 
vent the  proper  court  of  that  coun^  from  tak- 
ing Jurisdiction  of  that  quMjJon.  And  so,  if 
he  keeps  out  of  the  state,  he  cannot  prevent 
the  supreme  court  of  New  Jersey  from  taking 
jurisdiction  of  qncBtlons  relating  to  tlie  title 
of  land  wlthbi  the  state;  and  he  cannot  pre- 
vrat  the  court  of  chancery  from  foredo^ng  a 
mortgage  on  inroperty  situate  In  this  state 
by  keeping  out  of  the  state,  because  the  thing 
Itself— the  res-^  In  the  state.  So,  If  be  In- 
curs an  Indebtedness,  and  goes  out  of  the  state, 
there  comes  another  exception.  The  Intereste 
of  Justice  require  that  a  man  should  pay  bis 
debts,  and  If  he  has  property  In  a  particular 
state,  and  owes  a  citizen  of  that  stdte,  that 
citizen  must  have  the  right  by  Judicial  process 
to  appropriate  the  property  of  the  debtor  to 
the  payment  of  bis  debte;  hence  the  attach- 
ment acts.  But  In  all  those  cases  where  the 
defendant  1b  not  served  within  the  territorial 
Jurisdiction  the  coortB  require  that  the  revj 


best  notice  should  be  served  on  him  that  is 

practlcableb  But  tbe  exceptkm  Is  founded  tat- 
tlrely  upon  tbe  Idea  that  the  subject-matter 
of  the  suit— the  res— Is  within  the  Jurisdic- 
tion. Now,  that  exception  has  been  extended 
by  some  ot  the  stetes  ot  tbe  Union  to  cases  of 
divorce.  If  a  q^ouse  has  a  domicile  and  a 
retfdence  in  tbe  territorial  Jurisdiction,  and  the 
other  spouse  has  been  guilty  of  a  breach  of 
the  marital  contract,  that  delinquent  spouse 
cannot,  by  going  out  of  the  Jurlsdictloa,  pre- 
vent tbe  party  who  has  the  domicile  there 
from  havli^  his  or  her  remedy.  That  ex- 
cqittlon,  I  say,  has  been  made  In  some  states 
—in  the  majority  of  the  Btetes-«f  the  Union, 
and  It  has  been  finally  established  In  this  state 
by  a  dedston  of  the  court  of  errors  and  ap- 
peals in  the  case  ot  Felt  v.  Felt,  which  was 
decided  In  this  court  by  me  (57  N.  J.  Bq.  101, 
40  Atl.  436),  and  baa  been  affirmed  by  ttae 
court  of  enwa  and  appeals  by  a  large  ma- 
jority (46  AtL  lOK),  bat  haa  not  yet  been 
there  officially  reported.  The  only  grotmd, 
however,  as  I  said  In  Felt  v.  Felt,  and  again, 
I  thtaik.  to  tbe  Streltwolf  Case  <N.  J.  Ch.)  41 
Atl.  876  (Id  the  court  of  errors  and  appeals^ 
43  AtL  683),  upon  which  the  court  can  assume 
Jurisdiction  of  a  matter  at  divorce  on  the 
pare  of  a  comidalnlng  ^use  without  service 
of  process  within  the  territorial  Jurisdlcdon, 
Is  that  the  mtouse  has  an  actual  domiciled  resi- 
dence In  that  Jtirisdlctlon.  If  he  or  she  has 
Buch  domiciled  residence,  and  the  delinquent 
spouse  goes  out  of  the  Jurisdiction,  or  la  out  ot_ 
the  Jurisdiction,  then  the  court  will  intervoia; 
and  I  think,  with  great  respect  to  the  coorta 
of  onr  slstu  state,  New  York,  that  the  ded- 
slon  In  Felt  v.  Felt  Is  right  In  Felt  v.  Felt 
It  was  admitted  by  ttae  oonnsel  for  ttae  com- 
plalnant  wife  ttaat  ttae  bosbuid,  when  he  got 
bis  divorce  to  Utah,  was  a  domiciled  resident 
there,  and  had  been  for  more  tban  a  year. 
If  counsel  taad  not  admitted  ttaat,  and  had  gtme 
Into  the  Issue  as  to  whether  or  not  the  hus- 
band had  a  domiciled  residence  In  Utah,  he 
might  have  troubled  bis  opponent;  but  he 
relied  upon  the  decisions  of  the  state  of  New 
Tork,  where  be  practiced,  which  bdU  exactly 
the  contrary,  viz.  that  Jurisdiction  to  divorce 
cases  cannot  be  obtained  by  service  oat  of  the 
territorial  Jurisdiction. 

Now,  I  have  stated  tbls  much  of  ttko  law 
to  make  It  perfectly  clear-  ^e  allegation  Is 
that  ttae  defendant  in  this  case,  when  he  ap- 
plied for  a  decree  of  divorce  In  Dakota,  was 
not,  nor  was  he  at  the  time  of  his  trial  there, 
a  bona  flde  domiciled  resident  of  the  state  of 
Dakota,  and  that  he  Imposed  upon  the  court 
to  make  it  believe  that  he  was  a  domiciled 
resident,  and  entitled  to  the  aid  of  the  court 
based  upon  service  out  of  the  Jurlsdictloa 
And  ttaat  is  the  first  part  of  the  fraud.  Now, 
let  us  look  at  It  The  defendant  and  his 
wife  were  married  In  1873,  and  they  lived  in 
New  Jersey  from  thence  until  1888,  and  were 
happy  people,  as  far  as  appears,  for  the  most 
part  of  their  married  life.  Certainly,  If  ever 
there  was  a  devoted,  loving  wife,  who  has 
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amte  Into  the  conrt  of  chancery  for  a  dl- 
Torce,  It  ]M  the  petitioner  In  this  case.  The 
dtfeDdant  met  this  younfp  lady,  Miss  Oreen- 
berg.  In  hia  boalness.  He  was  an  expert  dla^ 
mond  sener.  His  services  were  tn  high  de> 
mand,— of  conrse,  only  In  those  plaoea  what 
ttiare  ate  a  great  many  diamonds  tn  ue,  and  a 
great  demand  for  that  kind  of  business.  He 
worked  first  for  a  house  here  In  Newark,— 
Dnrand's,— and  there  met  this  young  lady, 
Mlas  Qreenbei^,  and  then  set  up  for  himself 
In  New  York  for  a  while,  and  took  her  In 
bis  employ  there,  and  then,  failing  In  that, 
be  went  into  tbe  employ  of  Shear  &  Co.,  who 
were  the  leading  diamond  setters  In  the  dty 
of  Xew  York.  Now.  his  wife  discovered  In 
1896  and  1S96— along  there— that  he  was  loa- 
Ing  his  affection  for  her.  She  was  sensitive 
OD  the  subject  She  felt  that  there  was 
something  wrong.  She  got  hints  about  Miss 
Oreenberg,  and  she  watched  them,  and 
found  that  he  was  taking  her  to  New  Ywk 
nights  for  sune  purpose,  and  charged  blm 
with  ondne  Intimacy  with  her.  He  then 
came  out  point  blank,  and  told  her  he  would 
not  live  with  her  any  more.  That  was  In 
the  spring  ot  1887.  She  was  sick;  a  weakly 
woman.  They  lived  In  apartments;  did  not 
keep  a  servant  all  tbe  time.  They  bad  a 
charwoman,  as  I  recollect,  to  come  In  and 
do  some  of  tbe  beavlest  work.  He  told  his 
wife  he  would  not  Uve  with  her  any  more; 
that  they  must  part  She  begged  on  her 
knees  that  he  would  not  desert  her;  said  she 
cmild  not  live  without  htan;  manifested  her 
knre  as  strongly  as  a  woman  possibly  could, 
evm  to  the  point  of  humiliation.  And  then 
her  friends— mntoal  friends— Mr.  and  Mrs/ 
Potter  besonght  this  defenduit  to  live  with 
his  wife,  to  not  desert  her,  not  turn  her  out 
of  doors.  He  said  It  waa  Irrevocable;  tiiat 
he  would  not  live  with  her.  He  would  make 
a  certain  provision  for  her  snpport  but  he 
wonld  not  live  with  her.  and  tbe  marriage 
relations  must  ead.  He  thai  sent  Mr. 
fRwrne,  a  respectable  attorney,  son-in-law  of 
Mr.  and  Mrs.  Potter,  to  see  her,  and  to  ar- 
range that  she  shonid  bring  a  suit  for  di- 
vorce against  him;  and,  without  promising 
directly  what  the  husband  would  do.  It  Is 
perfectly  manifest  that  the  sum  and  sub- 
stance of  what  he  said  was  that  If  she 
would  bring  a  suit,  she  would  be  furnished 
with  the  evidence  which  was  necessary  to 
obtain  a  decree  of  divorce;  and,  of  course, 
the  only  ground  of  that  at  the  time  was  tbe 
ground  of  adultery.  The  wife  declined;  said 
she  wonld  never  be  a  party  to  anything  of 
tbe  kind.  She  showed  her  love  and  affection 
for  her  husband  by  refusing  absolutely  any 
■ocb  arrangement  even  If  she  were  provided 
for.  Then  the  husband  put  some  money  In 
her  pocket—^,  I  think— with  which  to  set- 
tle their  household  bills;  said  he  would  pay 
the  rent  of  their  apartment  until  the  1st  of 
May,  hut  said:  "I  will  bare  nothing  more  to 
do  with  you.  I  will  make  you  an  allowance 
aftsr  that,  bat  I  won't  support  the  estal^sb- 


ment  any  longer."  Absolutely,  In  ^ect,  he 
turned  her  out  of  doors  on  notice.  That  is 
the  effect  of  it  Says:  "I  won't  maintain 
this  establishment  Here  is  money  to  last 
you  for  a  time.  The  rent  Is  paid;  the  gro- 
cery bin  la  paid;  and  that  is  the  end  of  it" 
And  nothing  that  she  could  do,  nothing  that 
friends  who  were  called  In,— 'Mr.  and  Mrs. 
Potter,  perfectiy  respectable  people,  whose 
manner  on  the  stand  commanded  tbe  respect 
of  this  court— nothing  that  the  wife  or  they 
could  do,  woold  turn  him.  He  had  become 
infatuated  with  Miss  Oreenberg,  and  was 
bound  to  satisfy  his  lust  with  her.  Now, 
that  was  in  April,  1887.  The  laws  of  Dakota 
made  desertion  for  one  year  a  ground  of  di- 
vorce. On  the  21st  of  April.  1898,— Just  a 
year,  or  perhaps  a- few  days  more  than  a 
year,  after  they  had  separated;  after  be  had 
turned  her  out  of  doors  substantially,- be 
went  to  Dakota,  and  three  months  later  com- 
menced a  suit  there  for  divorce.  Now,  this 
defendant  was  obtaining  high  wages— I  think 
between  $5  and  910  a  day— 4n  this  business 
of  diamond  setting,  at  tbe  center  of  the  dia- 
mond setting  business  of  tbe  United  States; 
and  that  was  the  only  place,  unless  It  was 
perhaps  Philadelphia  or  Chicago,  where  a 
person  of  that  character  could  get  a  living 
at  that  business;  and  he  goes  to  a  iitUe 
town  In  North  Dakota,— Pargo.—vrith  a  few 
tiiousand  InhaUtants,  2,000  miles  west  of 
New  York,  out  In  the  far  Northwest  where 
tilers  waa  perhaps  business  enough  in  the 
whole  year  to  last  blm  about  a  week.  He 
rents  a  room— a  bedroom— In  a  house.  He 
buys  a  tablfr  -a  plank  set  up  for  workmen— 
that  perhaps  cost  two  doUa^s,  and  a  chair  to 
•It  in.  He  sent  out  efrouUura,  etc.,  with  ttae 
result  that,  I  suppose,  he  bad  business 
eoougAi  in  the  neighborhood.  In  the  whoia 
state  of  Dakota,  to  furnish  bin  work  enough 
to  last  him  half  a  day  in  a  week;  not  more 
than  that  And  while  he  was  tbere  work 
came  to  him  by  ekpren  from  the  Baitt,  and 
that  Is  reaUy  what  was  occupying  his  time. 
Now,  from  whom  came  those  express  pack- 
ages from  the  East?  He  could  have  shown 
from  whom  they  came,  but  he  did  not.  Why, 
undoubtedly,  they  came  from  his  old  emi^oy- 
ers.  The  court  woidd  be  blind  If  It  could  not 
see  through  a  shallow  device  like  that.  He 
stayed  there  until  the  2Sth  of  Beptonber, 
when  a  decree  was  graated  him.  He  had  to 
be  there  three  months  before  he  could  com- 
mence suit  and  on  the  termination  of  the 
suit  he  Immediately  returned  to  tbe  Bast 

Now,  I  have  here  his  sworn  evidence  be- 
fore that  court,— bear  In  mind  tbe  tact  that 
I  called  attention  to  his  actually  turning  his 
wife  out  of  doors,— and  what  does  he  swear 
to?  Why,  be  swears  that  she  abandtmed 
him;  that  they  were'llvlng  together  in  har- 
mony; that  he  was  providing  for  her;  and 
that  he  went  home  one  night  with  no  Idea 
tliat  she  had  left,  or  Intended  to  leave,  and 
found  everything  topsy-turvy,  and  bis  trunk 
removed,  and  swears  that  she  abandoned 
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aim.  Nov.  tbat  wu  •  wUlfiil,  palpable 
falaebood,  aa  base  as  vm  dellTered  In  a 
court  of  Jnstlcew  Tbm  be  goes  on  In  bis  evi- 
dence and  be  Is  a^ed:  "Q.  Wtaat  -was  your 
object  In  comliv  WeatT  A.  Well,  I  was  kind 
of  tired  of  llTlng  in  tbe  Blast,  so  I  tboogbt, 
tbla  being  a  new  place,  and  neTer  any  of  my 
boalness  done  bere,  I  tbought,  by  making  a 
cbange,  I  conld  come  to  some  success  In 
business.  Q.  By  tbe  Ooart:  How  long  are 
you  going  to  lire  faer^  Mr,  DnmontT  A.  I 
am  coming  to  stay  bere  forerer.  Q.  Wb«e 
la  your  business  here?  A.  At  No.  618  Nortb 
Fifth  Btieet.  Q.  by  Mr.  Tbomi^n:  Ton  are 
living  wltb  Mr.  A.  O.  Henderson?  A.  Yea, 
sir.  Q.  Tour  business  Is  such  tbat  yon  do 
not  need  any  store?  A.  No,  sir.  Q.  by  tbe 
Oonrt:  Jewebry  setter?  A.  I  set  Jewels,  etc 
Q.  by  Mr.  Thompson:  Too  bave  tried  to  es- 
tablish yourself?  A.  I  hare.  Q.  Ton  have 
sent  out  circulars?  A.  Tes,  sir;  all  over 
North  Dakota,  and  some  over  Minnesota.  Q. 
by  the  Court:  Do  yon  know  what  a  real- 
dence  In  good  faith  Is?  A.  I  think  sa  Q. 
What  the  statutes  require  yon  to  be,— a  resl* 
dent  In  good  faith?  A.  Tes.  sir.  Q.  What 
does  that  mean?  A.  It  means  tbat  you  are 
expected  to  be  here  and  stay  here.  Tbat  la 
the  way  I  understand  it.  Q.  It  la  not  yonr 
intention,  then,  tbat  if  a  decree  Is  granted 
here,  to  move  out?  A.  No.  sir;  no  necea- 
Blty  for  me."  Now,  it  appears  from  the 
questlous  put  by  the  court  that  tbe  courts  of 
Dakota  base  their  Jurisdiction  upon  a  mere 
residence.  If  they  do,  they  do  not  recognize 
the  true  criterion,  because  a  residence  may 
not  be  a  domicile.  A  man  may  have  his 
domicile  in  New  Jersey,  and  be  a  member  of 
congress,  and  live  In  Washington.  Be  may 
have  hla  domicile  In  New  Jersey,  and  go  to 
Europe  and  live  six  months,  and  be  a  real- 
dent  there,  without  having  any  domicile 
there  or  losing  his  domicile  here.  I  hold  that 
a  mere  residence  Is  not  suffldenL  I  bold 
that  it  must  be  an  actual  domicile.  There 
must  be  an  animus  manendi,— an  Intention 
to  remain.  This  was  distinctly  held  In  tbe 
Magowan  Case,  57  N.  J.  Eq.  822,  42  Atl.  330. 
Now,  it  is  not  necessary  to  enlarge  on  that. 
The  defendant  did  not  go  to  Dakota  with 
the  intention  of  staying  there.  He  went 
there  for  the  purpose  of  obtaining  a  divorce; 
waited  Jnst  a  year  from  tbe  separation,  un- 
til he  could  swear  that  tbe  desertion  bad  con- 
tinued a  year,  and  stayed  there  just  long 
enough  to  get  his  divorce  on  the  26th  of  Sep- 
tember; and  about  the  1st  of  October  we  find 
him  at  work  with  Mr.  Shear.  In  New  York, 
with  bis  apron  on.  Just  as  he  had  always 
done;  and  on  the  14th  of  October  be  marries 
this  woman.  Now,  then,  be  practiced  a  fraud 
on  tbe  court  when  he  swore  that  it  was  his 
Intuition  to  live  there  'permanently,  and  In- 
duced the  court  to  assume  Jurisdiction.  He 
practiced  a  fraud  on  the  court,  wltblc  the  de- 
cisions I  win  refer  to  in  a  moment,  when 
he  swore  that  his  wife  had  deserted  him. 
Now,  OS  to  tbe  cases  in  New  Jersey  on  the 


subject  of  domicile.  One  at  two  of  Oiem 
have  been  referred  to  by  me.  Tbe  drat  one  la 
the  Falrchlld  Case,  63  N.  J.  Eq.  678,  34  AtL 
la  In  that  case  Falrchlld  did  actually  Uve 
In  Kansas,  and  sued  bis  wife,  wbo  lived  brae, 
for  divorce,  and  sbs  went  there,  and  ap* 
peaied  to  tiie  suit  Where  a  party  Is  serv- 
ed ont  of  the  tOTttorlal  Jnrlsdictloii,  and 
comes  In  and  appears  to  the  suit,  that  ap- 
pearance cures  the  swlce  out  of  tbe  state. 
In  the  case  I  put  a  while  ago*  If  yon  aue 
a  man  on  a  note,  and  serve  a  summtms  on 
blm  In  New  York  to  anawer  a  snlt  In  the  su- 
preme court  of  this  state,  or  In  the  Bssa 
drcoit,  and  be  comes  hen  and  mppeaxn.  It 
makes  no  difference  wheiber  be  was  ever 
served,  because  there  Is  an  appearance.  In 
the  Falrchlld  .Case,  so  far  as  the  service  irf 
process  goes,  the  service  out  of -the  Jnrlsdle- 
tloB  waa  cured  by  the  appearance  of  the 
wife;  and  the  court  held  tbat  the  decree 
roust  stand.  But  it  made  an  Important  ex- 
ceptlon  to  the  rule  that  decrees  In  such  cas* 
es  must  stand,  namely,  fraud.  So,  In  the 
Magowan  Case,  67  N.  J.  Eq.  822,  42  Atl.  330, 
there  was  an  appearance,  precisely  as  tiiere 
waa  In  ttie  Falrchlld  Case,  but  tbe  court  dis- 
tinguished, add  said  that  the  going  to  Okla- 
homa, and  pretending  to  liave  a  residence 
there,  was  a  fraud;  and,  although  the  wo- 
man appeared,  she  waa  not  bound  by  the 
divorce,  because  the  husband  nev«r  had  any 
domicile  there.  It  is  to  be  regretted  that  the 
opinion  In  the  Magowan  Caae  did  not  men- 
tion the  drcnmstance  that  the  wife  appear- 
ed in  tbe  Oklahoma  coort  Then  came  the 
Felt  Case,  to  which  I  bave  referred;  and 
then  the  Streltwolf  Case,  which  was  precise- 
ly like  this,  except  tbat  Streltwolf  did  not  re- 
main steadily  In  Dakota  during  the  time  re- 
quired by  tbe  statute.  He  went  Into  the. 
Yellowstone  Park.  He  made  a  summer  ex- 
cursion of  it,  and  did  not  live  as  closely  and 
steadily  in  Dakota  as  this  defendant  did. 
But  I  held  that  it  was  all  a  fraud  on  his  wife 
from  beginning  to  end,  and  the  court  of  w- 
rora  and  appeals  sustained  me. 

But  now  let  us  look  at  tbe  other  ground^ 
vis.  fraud  In  inducing  the  f!ourt  to  make  tbe 
decree.  Tbe  facts  that  I  have  stated  wltb  re- 
gard to  this  defendant  turning  his  wife  ont 
of  doors  are  not  contradicted.  They  are  ad- 
mitted by  him.  by  his  not  going  on  tbe  stand, 
or  bringing  a  single  witness  to  cootradlet 
them.  It  is  not  a  cose  where  there  Is  con- 
flicting evidence.  The  evidence  is  all  one 
way;  the  facts  are  admitted.  Now,  he  went 
to  Fargo,  and  swore  that  his  wife  deserted 
him.  I  have  found  that  he  therein  told  a 
willful  and  deliberate  falsehood.  Now,  what 
Is  the  eHect  of  that?  Grant  now  that  the 
court  bad  JurlsdictioQ;  suppose  bis  wife  bad 
appeared.  It  was  held  In  Herbert  v.  Her- 
bert, 49  N.  J.  Eq.  70,  22  AtL  789,  and.  on  ap- 
peal, at  page  666,  49  N.  J.  Eq.,  and  page  366. 
25  AtL,  and  In  First  Baptist  Cburch  v.  Byms, 
51,  N.  J.  Eq.  363.  28  AtL  461.  that  that  sort  of 
fraud  would  invalidate  the  Judjcment.  Her* 
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bert  T.  Hubert  arose  oat  of  an  attachmeiit 
taken  out  bj  a  man  against  bis  brother,  I 
think,  and  levied  on  lands  In  Monmoutb 
couat^,  and  tbe  plaloUfl  obtained  a  report 
of  an  auditor  in  faTor  of  bis  claim,  and  sold 
the  land,  and  the  question  came  up  In  the 
court  of  chancery,  what  title  passed  bj  that 
proceeding?  Vice  Chancellor  .Tan  Fleet 
went  Into  all  the  facts,  and  showed  that  the 
auditor's  report  was  based  on  an  old  debt 
that  had  been  outlawed  tqt  20  years,  and  he 
held  the  title  was  bad.  The  ground  of  his 
decision  was  that  the  plaintiff  In  attachment 
had  obtained  a  report  by  false  swearing,— im- 
position upon  the  auditor.  The  court  of  er- 
rors and  appeals  affirmed  that  decision  on 
the  ground  of  fraud;  that  it  was  a  fraud 
practiced  by  the  plaintiff  by  false  swearing, 
or  what  not,  before  the  auditor.  Then  the 
question  came  up  aga\n  In  the  case  of  First 
Baptist  Church  v.  Syms,  where  the  Baptist 
Church  had  a  legacy  under  the  will  of  a  man 
named  Byms,  and  the  executors  let  a  suit  be 
brought  against  the  estate  on  a  false  claim, 
and  did  not  defend  It,  and  a  large  Judgment 
went  against  the  estate,  which  was  about  to 
sweep  the  whole  estate,  and  cut  the  church 
out.  The  church  sued  for  Its  legacy,  and  set 
up  that  this  Judgment  was  obtained  by  fraud, 
by  false  swearing,  and  the  court  of  errors 
uid  appeals  held  that  the  judgment  was  a 
nuUl^;  and  the  same  was  again  distinctly 
held  In  the  Magowan  Case. 

So.  on  both  grounds  here  this  petitioner  is 
entitled  to  succeed.  In  the  first  place,  I  bold 
there  never  was  anything  like  a  domicile  In 
Dakota.  It  Is  not  an  exception  to  the  rule 
that  the  service  must  be  within  the  territorial 
Jurlsdictioa,— eerrice  of  process.  There  was 
no  domicile  there.  In  the  second  place,  I 
find,  aa  a  matter  of  fact,  that  this  defendant 
Impoeed  upon  and  practiced  a  fraud  on  the 
eonrt  in  Inducing  the  court  to  beiiere  there 
was  a  domicile;  and,  In  the  third  place,  he 
practiced  a  fraud  on  the  court  on  the  merits 
In  swearing  to  a  deliberate  willful  falsehood. 
Therefore  the  complainant  Is  entitled  to  re- 
lief. She  is  entitled  to  a  decree  of  divorce, 
and  Is  entitled  to  alimony,  and  the  only 
question  la  aa  to  the  amount  ot  the  alimony. 


W  N.  J.  B.  S21) 

TBPPEB  V.  SUPRBMB  COUNCIL  OP 
BOTAL  ARCANUM  it  at. 

(Oomt  of  Chancery  of  New  Jersey.  Dec  21, 

1899.) 

BBaJBFICIAL  ASSOCIATIONS  — BENBFICIAR1B3' 
RIGHTS  —  FBR80N8  AUTHORIZED  TO  TAKB  — 
8TSPC»IIU1RBN  —  ASSESSMBNT8  —  PATHBNT 
BT  BENBFICIART— LIBN. 

1.  While  a  benefidal  assodation  organized  nn- 
der  an  act  BUtfaorizing  It  to  pay  benefits  to  cer- 
titai  relativeB  of  deceased  members  ma?  contract 
the  dasset  (d  paeacois  authorised  to  receiye  bene* 
fits  within  narrower  limits  than  those  prescribed 

the  statute,  It  cannot  extend  them. 

2.  Benefidanes  named  in  a  beneSt  certificate 
wt  a  ^ffll^^'^^^'  association-  have  no  vestsd  rl|^ 


in  the  fond  nntU  after  die  decease  of  the  msmber, 

since  the  latter  has  the  right  to  change  the  benc- 
Qciaries  at  any  time  before  his  death. 

3.  Act  Mass.  May  9,  1877,  as  amended  by  Act 
1882,  aothoiiBes  the  organisation  of  benefidal 
aasociatloaff  for  the  purpose  of  assisting  the  "wid< 
ows,  orphans,  and  other  dependents  or  other  rela- 
tives of  deceased  members,  at  any  person  depend- 
ent on  deceased  membos.*'  Held,  that  stepchfl- 
dren  of  a  mranber  of  an  assodation  oreanized  un- 
der such  acta  were  not  included  within  any  of 
the  classes  of  persons  anthorlced  to  take  under 
such  statate,  and  hence  were  not  entitled  to  re- 
cover under  a  certificate  derignatlng  them  as  ben- 
eficiaries. 

4.  Where  stepchildren,  named  as  benefidaries 
in  a  benefit  certificate,  who  conld  not  take  be- 
cause they  were  not  witiiin  the  persons  designated 
by  the  statute  nnder  whfdi  the  assodstlon  was 
organized,  paid  assessments  on  sach  oertiflcate. 
in  order  to  keep  It  aiive,  they  are  entitled  to  sn 
equitable  lien  on  the  fund  derived  therefrom  for 
the  repayment  of  inch  assessments. 

BIU  by  Charles  Frederick  Tepper  agabist , 
the  Supreme  ObnncU  of  the  Boyal  Arcanum 
and  others  to  reform  a  benefit  certificate  Is- 
sued by  def aidant  company.  Decree  for  com- 
plainant. 

Heard  upon  pleadings  and  proofs  in  open 
court  and  the  written  arguments  of  couns^ 
The  suit  is  In  the  nature  of  an  interpleader. 
The  holder  of  the  fund  in  dispute  Is  the  de- 
fendant the  Supreme  Coundl  of  the  Royal 
Arcanum;  the  contestants  are  the  complain- 
ant, Charles  F.  Tepper,  aa  the  one  side,  and 
his  five  half-brothers  and  sisters,  Anna  Worth 
(formerly  Flondrlch),  Antonl  Sleburg,  Wllhel< 
ndna  Ranges,  August  Zuber,  nnA  Wilhelm  Zu- 
bee,  on  the  other  side.  The  nature  of  the  coii- 
test  will  be  best  understood  by  a  statement 
of  the  facts: 

In  1864,  Mrs.  Zuber  was  the  widow, 

with  five  childrrai,  of  one  Joseph  Znber,  and 
In  that  year  married  William  Tepper,  and 
bore  him  the  complainant,  Charles  Frederick 
Tepper.  The  children  of  the  former  mar- 
rif^  (the  oldest  of  whom  was  bom  In  18BS, 
and  the  youngest  in  1860)  lived  with  Mr.  and 
Mrs.  Tepper,  and  formed  a  part  of  their  fam- 
ily, going  to  school  uhtil  they  were  14  ye^rs 
old  or  thereabouts,  and  after  that  worldng 
out,  and  assisting  to  support  the  family;  but 
previous  to  the  year  1885  all  had  been  mar- 
ried, and  had  left  their  parents'  home.  In 
the  year  1886,  William  Tepper  made  an  ap- 
plication in  writing  to  the  Royal  Arcanum, 
Hoboken  Council,  No.  99,  for  a  fuU-rate  mem- 
bership In  that  council,  which  application  was 
In  these  words:  "Application  for  membership 
in  the  Royal  Ai'canum.  Town  of  Union, 
April  2Sth,  1885.  To  the  Officers  and  Mem- 
bers of  Hoboken  Oonndl,  No.  99,  Royal  Ar^ 
canum,  located  at  Odd  Fellows  Hall,  Hobo- 
ken, N.  J.:  Having  become  acquainted  with 
the  objects  of  y6ur  order,  I  hereby  make  ap- 
plication for  full-rate  membursblp  in  your 
council,  and  do  declare,  up<m  my  honor  as  a 
man,  that  the  statements  by  me  subscribed 
herein  are  each  and  evny  <me  of  them  true, 
to  the  best  of  my  knowledge  and  belief.  I 
am  not  now  a  member  of  this  order.  I  have 
no^  within  she  months,  been  rejected,  am  not 
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DOW  mtder  gnspensloii,  mnd  bare  never  been 
eipelled  from  any  cotmcll  of  this  order,  and 
am  a  believer  in  a  Supreme  Being.  I  reside 
at  No.  79  Gardner  street  town  of  Union,  State 
of  New  Jersey.  I  was  bom  on  the  11th  day 
ot  February,  183S,  and  am  between  SO  and 
61  years  of  age.  My  occupation  Is  that  of 
agent  Place  of  business,  No.  79  Gardner 
street  I  direct  that  In  case  of  my  decease, 
all  benefit  to  which  I  may  be  entitled  from 
the  Royal  Arcanum,  be  paid  to  Anna  Flon- 
drlcfc,  Antonette  Sieburg.  Wllbelmiene  Ran- 
ges, Augnst  Znber,  WUhelm  auber,  Frledrlch 
Tepper,  related  to  me  as  my  children,  sub- 
ject to  such  future  disposal  of  the  benefit 
among  my  dependents,  as  I  may  hereafter 
Arect  In  compliance  with  the  laws  of  the 
order.  I  am  temperate  In  my  habits,  and 
bare  no  Injury  or  disease  which  will  tend  to 
■shorten  my  life.  Am  now  In  good  health, 
and  am  able  to  gain  a  livelihood.  I  do  here- 
by consent  and  agree  that  any  untrue  or 
fraudulent  statement  made  above,  or  to  the 
medical  examiner,  or  any  concealment  of 
facts  by  me  In  this  appllcatloa,  or  my  sus- 
pension  or  eqiulslon  from,  or  voluntarily  sev- 
ering my  connection  with  the  order,  shall 
forfeit  the  rights  of  myself  and  my  family, 
or  dependents,  to  all  benefits  and  privileges 
therein.  *  *  *"  The  persons  therein  named 
as  his  children  were  the  five  children  of  his 
wife  by  her  former  marriage,  and  the  com- 
plainant Pursuant  to  that  application,  a 
benefit  certificate  was  Issued  to  him.  dated 
at  Boston.  Mass..  the  8tb  of  July,  1886,  as 
follows:  "No.  6A,7&L  f3.000.  Royal  Arca- 
num Benefit  Oertiflcate.  This  certificate  Is  Is- 
sued to  WilUam  Tepper,  a  member  of  Hobo- 
fcen  Council,  Na  99,  Royal  Arcanum,  located 
at  IJoboben,  N.  J.,  upon  evidence  rec^ved 
from  said  council  that  he  Is  a  contributor  to 
the  widows'  and  orphans'  ben^t  fund  of  this 
order;  and  upon  condition  that  the  state- 
ments made  by  him  in  his  application  for 
membership  In  said  council,  and  the  state- 
ments certified  by  him  to  the  medical  exam- 
iner, both  of  which  are  filed  In  the  supreme 
secretary's  office,  be  made  a  part  of  this  con- 
tract and  upon  condition  that  the  said  mem- 
ber compUea  In  the  future  with  the  laws, 
rules,  and  regulatiws  now  govemlng  the 
said  council  and  fund,  or  that  may  hereafter 
be  enacted  1^  the  snpreme  council  to  govmi 
said  council  and  fund.  These  conditions  be> 
Ing  compiled  with,  the  Supreme  Council  ot 
the  Boyal  Arcanum  hereby  promises  and  binds 
Itself  to  pay  ont  of  its  widows'  and  orphans' 
benefit  fund  to  Anna  Plondrlcb.  Antonette  Sie- 
burg,  Wllbelmiene  Ranges,  Angust  Zuber, 
Wiuielm  ZubH*  and  Frlediicb  Tepper  (chil- 
dren), a  sum  not  exceeding  three  thousand 
dollajn.  In  accordance  with  and  under  the  pro- 
vlslf^  of  the  laws  govemliv  said  fund,  upon 
satisfactory  evid^ce  of  the  death  of  said 
member,  and  upon  the  surrender  of  this  ce^ 
Uflcata:  provided,  that  said  member  Is  In  good 
standing  In  this  wder  at  the  time  ot  his 
death:  and  i^vlded,  also,  that  this  oertifl- 


cate shall  not  have  been  snrrendered  1^  said 
member,  and  another  certificate  issued  at  his 
request  In  accordance  with  the  laws  of  this 
order.  In  witness  whereof  etc  Mrs.  Tep> 
per  predeceased  her  husband,  and  he  died  In 
1898.  At  the  time  of  his  death  the  coiiflcate 
was  In  the  possession  of  the  husband  of  (me 
of  the  8t^>danghteri;  bat  was  produoed  at  tts 
hearing. 

The  Boyal  Arcanum  was  organised  In  llia- 
sachusetts  on  the  5th  of  November,  187T,  un- 
der the  provisions  of  an  act  of  the  legislature 
of  that  state  dated  the  9th  of  May,  1877, 
which  provides  that  such  orgatttsatlons  **may, 
for  the  purpose  of  as^stlng  the  widows,  or^ 
phans  or  other  dependents  of  deceased  m em- 
bers, provide  In  their  by-laws  for  the  pay- 
ment by  each  member  of  a  fixed  sum,  to  be 
held  by  such  assodatlMi,  nntU  the  death  of  a 
member  occurs,  then  to  be  forthwith  paid  to 
the  person  or  persons  entitled  thereto,  and 
such  fund  so  held  shall  not  be  UaMe  to  at- 
tachment trustee  or  other  process;  and 
assoclatlojis  may  be  formed  under  said  act 
for  the  purpose  of  rendering  assistance  to  the 
persons  and  In  the  manner  above  spedfied." 
The  second  section  of  the  act  provides  that 
the  general  laws  relating  to  Bfe  Insurance 
companies  shall  not  apply.  By  a  soivlement, 
passed  In  1882.  it  Is  provided  that:  "A  cor- 
poration organized  for  any  purpose  mentlonM 
in  section  two  may,  for  the  purpose  of  assist- 
ing the  widows,  orphans  or  other  relatives  of 
deceased  members,  or  any  person  dependent 
upon  deceased  memben^  provide  in  Ita  by- 
laws for  the  payment  by  each  member  of  a 
fixed  sum,  to  be  held  by  snch  association 
until  the  death  of  a  member  oomre,  and  then 
to  be  forthwith  paid  to  the  person  or  persons 
entitled  thereto,"  etc.  The  Boyal  Arcaonm 
was  organized  hi  November,  1877,  sbordy  aft- 
er the  passage  of  the  act  first  above  cited, 
and  the  certificate  of  oi^anlHtlon  given  by 
the  secretary  of  the  commonwealth  recited 
one  of  its  objects  to  be  "anlstlng  the^dows 
and  orphans  of  deceased  membors,  establish- 
ing a  fund  for  the  relief  of  sick  and  dis- 
tressed members,  and  one  for  a  wldoire'  and 
orphans*  benefit  fund."  There  was  no  distinct 
proof  given  as  to  the  predie  language  used 
In  the  first  constltntlon  and  by-laws  ot  the 
association,  but  In  1884— two  years  after  the 
act  of  1882— it  adopted  an  amended  ctHisti- 
tutlon  and  by-laws.  The  constltntlon  then 
adopted  declares  that  one  ot  Its  ol^eets  is 
"to  establish  a'  widows'  and  orphans'  benefit 
fund,  from  which,  on  the  satisfactory  evidence 
of  the  death  of  a  member  of  the  order,  who 
has  complied  with  all  its  lawful  requirement^ 
a  sum  not  exceeding  three  thousand  dollars 
shall  be  paid  to  his  family,  or  those  depend- 
ent on  him,  as  he  may  direct"  And  the 
third  by-law  provides  as  follows: 

"Sec.  2.  (1)  Each  applicant  shall  enter  np- 
on  his  application  the  name  or  names  and  re- 
lationship or  dependence  of  the  members  of 
his  family,  or  those  dependent  upon  htm,  to 
whom  be  defies  his  ben^t  paid,  and  the 
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Hune  Shan  be  ent^ed  In  the  benefit  certffi- 
eate  accoitftng  to  9tM  direction.  (2)  No  ben- 
efit ahaU  be  made  payable  to  any  person  or 
poaona.  permanentiy  residing  ontalde  tbe  lim- 
its of  tbe  United  States  or  dominion  of  Can- 
ada. (8)  Wlien  DO  relation  by  marriage  or 
connngDlnlty  Is  shown  In  tbe  direction  tot 
payment  of  a  benefit,  proof  of  dependou^ 
must  be  fnmished  satisfactory  to  .tbe  supreme 
secretary,  before  the  benefit  certificate  is  Is- 
sued. 

"Sec.  8.  (1)  A  member  may  at  any  time, 
when  In  good  standing,  surrender  bis  benefit 
certificate,  and  a  new  certificate  shall  tbere- 
afto*  be  Issued,  payable  to  snch  beneficiary 
or  beneficiaries  as  snch  member  may  direct. 
In  accordance  with  the  laws  of  the  order, 
upon  tbe  payment  of  a  fee  of  fifty  cents." 

In  1861  tbe  constltntion  snd  by-laws  were 
again  amended,  stating  tbe  object  of  tiie  wid- 
ows' and  orphans'  fund,  as  follows: 

Constltntion.  art  S:  "To  establish  a  wid- 
ows* and  orphans'  benefit  fund,  from  wblcfa, 
on  tte  satisfactory  evidence  of  the  death  of  a 
member  of  the  order  who  has  complied  with 
all  its  lawful  reqolrements,  a  smn  not  ex- 
ceeding three  thonsand  dollars  shall  be  paid 
to  the  wife,  chUdren,  relatives  of,  or  persona 
dependent  npon  such  member,  as  limited  and 
described  In  the  laws  of  said  order  rating 
to  ben^t  certificates,  as  he  nay  dlnet  In 
accordance  with  said  laws.** 

And  In  tbe  general  by-laws  adopted  at  that 
time  (chapter  2^  as  follows: 

"Sec.  82S.  Bach  applicant  shall  enter  upon 
his  application  the  name  or  names,  residence, 
and  r^tlonshlp  or  dependence  of  the  person 
or  persona  of  the  classes  In  the  next  sectloa 
embraced  to  whom  he  desires  his  benefit  paid, 
and  the  same  shall  be  entered  In  the  benefit 
certificate  according  to  said  direction. 

"Sec  SZi.  A  benefit  may  be  made  payable 
to  any  one  or  more  pmoms  ot  any  of  llie  fol- 
lowing classes  only: 

"Class  First  Grade  1st  member's  wif^ 
Grade  2d.  member's  oblldren,  and  children 
of  deceased  children.  Orade  3d,  member's 
gramdchUdresL  Orade  4th,  member's  par- 
ents. Grade  Sth,  member's  brothers  and  sis- 
ters of  tbe  whole  blood.  Orade  Sth,  mem- 
ber's brothers  and  sisters  of  the  balf  blood. 
Grade  7th,  member's  grandparents.  Grade 
Sth,  member's  nieces  and  nephews.  Grade 
Mh,  member's  cousins  In  the  first  degree. 
Grade  lOtb,  member's  aunts.  Grade  11th, 
member's  uncles.  Grade  12tta,  member's 
next  of  kin  who  would  be  distributees  of  Uie 
personal  estatfi  of  such  member  upon  bis 
deatb  Intestate.  In  either  of  which  cases  no 
proof  of  dependency  of  the  beneficiary  shall 
be  required. 

"Class  Second.  "To  an  affianced  wife,  or 
to  any  person  who  Is  dependent  upon  the 
member  for  maintenance  (food,  clothing, 
lodging,  or  education);  In  either  of  whlcb 
cases  written  evidence  of  tbe  afllanced  rela- 
tion or  dependency,  wltbln  the  requirements 
of  the  laws  of  the  older,  moat  be  fomiebed 


to  tbe  satisfaction  of  the  supreme  secretary 

before  the  benefit  certificate  can  be  issued.** 

"Sec.  330.  If,  at  tbe  time  of  a  death  of  a 
member,  who  has  designated  as  benefidary 
a  person  of  class  second,  the  dependency  re- 
quired by  tbe  laws  of  the  order  shall  have 
ceased,  or  shall  be  found  not  to  have  exist- 
ed, or  if  any  designation  shall  fall  for  Ille- 
gality or  otherwise,  then  tbe  benefit  shall 
be  payable  to  the  person  or  persons  men- 
tioned in  class  first.  Sec.  No.  824,  if  living. 
In  the  shares  and  order  of  precedence  by 
grades  as  therein  enumerated,  the  persons 
living  of  each  precedent  grade  taking,  In 
equal  shares  per  capita,  to  the  exclusion  of 
ail  iwrsons  living  of  subsequently  enumer- 
ated grades,  except  that  In  the  distribution 
among  persons  of  grade  second  tbe  children 
of  deceased  children  shall  take  by  represent- 
ation the  share  the  parent  would  have  received 
If  living.  If  no  one  of  said  class  first  shall 
be  living  at  tbe  deatb  of  the  member,  tbe  ben- 
efit shall  revert  to  the  wMow^  and  orphans' 
benefit  fund." 

By  tbe  constitution  and  by-laws  adopted  to 
take  effect  August  1,  1897,  It  was  provided 
as  follows: 

"(5)  To  establish  a  widows'  and  orphans* 
benefit  fond,  from  which,  on  the  satisfactory 
evidence  of  tbe  death  of  a  member  of  the  or- 
der who  has  compiled  with  all  its  lawful  re- 
quirements, a  sum  not  exceeding  three  thou- 
sand dollars  shall  be  paid  to  the  wife,  chil- 
dren, relatives  6t.  or  persons  dependent  upon 
snch  member,  as  limited  and  described  In  the 
laws  of  said  order  relatli^;  to  benefit  certifi- 
cates, as  be  ma;  direct  In  accordance  wltb 
said  laws." 

And, In  the  by*laws: 

"Sec.  S23.  Bach  applicant  shall  enter  upon 
his  application  the  name  or  names,  residence, 
and  relationship  or  dependence  of  tbe  person 
or  persons  of  tbe  classes  In  the  next  section 
embraced  to  whom  be  desires  his  benefit  paid, 
and  the  same  shall  be  entered  In  the  benefit 
certificate  according  to  said  direction. 

"Sec.  824.  A  benefit  may  be  made  payable 
to  any  one  or  more  persons  of  any  of  tbe  fol- 
lowing classes  only: 

"Glass  First.  Grade  1st  member's  wife. 
Grade  2d,  member's  children,  and  children  of 
deceased  children.  Grade  3d,  member's  grand- 
children. Grade  4th,  member's  parents.  Grade 
5tb,  member's  brothers  and  sisters  of  tbe 
whole  blood.  Grade  6th,  member's  brothers 
and  sisters  of  tbe  half  blood.  Grade  7tb,  mem- 
ber's grandparents.  Grade  8th,  member's 
nieces  and  nephews.  Grade  9th,  member's 
cousins  In  the  first-  degree.  Grade  10th,  mem- 
ber's aunts.  Grade  11th,  member's  uncles. 
Grade  12th,  member's  next  of  kin  who  would 
be  distributees  of  the  personal  estate  of  antA 
member  upon  his  death  Intestate.  In  either  of 
which  cases  no  proof  of  dependency  of  the 
beneficiary  designated  rtiall  be  required. 

"Class  Second.  To  an  aflSanced  wife,  or  to 
any  person  who  Is  dependent  upon  tbe  mem- 
ber for  malntoianee  (food,  clothing,  lodging, 
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«  edncatian);  In  eltlier  of  which  cases  writ- 
toi  evidence  of  the  afltoneed  relation  or  de- 
pendoi^,  within  the  requirements  of  tiie  laws 
of  the  order,  murt  be  fnmlahed  to  the  satls- 
factton  of  the  enpreme  secretary  before  the 
benefit  certificate  can  be  Issaed.". 

"Sec.  329.  No  benefit  eball  be  payable  to  a 
person  or  persons  of  class  second,  mentioned 
In  Sec.  No.  821,  unless  the  dependency  there- 
in required  to  be  shown  exists  at  the  time  of 
the  member's  deatii,  tn  which  case  proof  of 
snch  dependency  at  the  member's  death  shall 
be  furnished  in  writing  to  the  satisfaction  of 
,  the  siqireme  regent,  whose  decision  thereon 
shall  be  final  and  concluslTS  iq^on  all  parties 
In  Interest,  before  payment  of  the  benefit  diall 
be  made. 

*«Sec.  83(X  If  at  the  time  ot  the  death  of  a 
member,  who  has  designated  as  b^eflclory  a 
person  of  dass  second,  the  dependency  re- 
qulred  by  the  laws  of  the  order  shall  have 
ceased,  or  shall  be  found  not  to  have  existed, 
or  It  the  designated  benefldary  Is  his  wife, 
and  they  shall  be  divorced  upon  the  appllca- 
thm  of  either  party,  or  If  any  designation  shall 
fan  for  Illegality  or  otherwise,  then  the  bene- 
fit shall  be  payable  to  the  person  or  persona 
mentioned  In  class  first,  Sec  No.  324,  If  liv- 
ing, In  the  shares  and  order  of  precedence  by 
grades  as  therein  enumerated,  the  persons  liv- 
ing of  each  precedent  grade  taking,  In  equal 
shares  per  capita,  to  the  exclusion  of  an  per- 
sons living  of  subeeqnoitly  enumerated 
grades,  exc^t  that  In  the  distribution  among 
persons  of  grade  2d  the  children  of  deceased 
children  shall  take  by  repreeentatlcm  the  share 
the  parent  would  have  received  If  living.  If 
no  one  of  said  class  first  shaU  be  living  at 
the  death  of  the  member,  the  b^efit  shaU 
revert  to  the  widows  and  orphans'  *beneflt 
fund." 

The  proofs  show  that  In  the  later  years  of 
his  life  Mr.  WUIlam  Tepper  was  onable  to 
keep  up  the  monthly  dues  on  his  certfflcate  ct 
membership,  and  some  x>f  his  stepchUdren  as- 
sisted him  In  so  doing,  and  that  the  certifi- 
cate was  handed  to  the  husband  of  one  of  the 
stepdaugbterB,  upon  an  understanding  which 
Indicated  that  it  was  a  pledge  for  the  moneys 
advanced,  or  at  least  as  security  that  It  would 
not  be  surrendered,  and  the  names  of  the 
beneflclaries  changed. 

J.  Emn  Walseheld,  for  complainant.  Ru- 
dolph r.  Rabe,  for  stepchUdren.  W.  Holt  Ap- 
gar,  for  Royal  ArcanuuL 

PITNET,  v.  a  (after  stating  the  facts). 
Counsel  for  complainant  advances  three  prop- 
osltl<ms:  First  That  the  use  of  the  word 
"chndren"  tn  describing  stepchUdroi  In  the 
mipUcatlon  for  membership  was.  If  not  a 
fraud,  at  least  sudi  a  misdescription  as  ib» 
vents  the  insertion  by  the  Royal  Arcanum  of 
ttieir  names  in  the  certificate  of  membrasta^ 
from  having  the  effect  of  an  acceptance  and 
approval  of  them  by  the  society  as  proper  ben- 
eficiaries.  Second.  That  under  the  Massachu- 


setts statute  of  1877,  onder  whldi  the  Royal 
Arcanmn  was  organ^ed,  as  amended  In  1832, 
and  under  the  constltutfan  and  by-laws  made 
tar  the  society  In  pursuanoe  thenot,  u  ISuy 
stood  In  iS86,  It  was  not  competait  for  Om 
member  to  designate  hie  stepchUdren  as  bene- 
ficiaries to  take  the  fund  In  question  at  his 
deatii,  for  the  reason  that  0iey  were  not  with- 
in the  aco^  of  the  language  used  In  the  orig- 
inal'act,— "widows,  wphans,  or  other  depend- 
ents of  deceased  members";  ntff  wlthtn  the  oi- 
larged  language  used  In  the  amendment  of 
188%  namely,  "widows,  or^iana,  or  other  rela- 
tives of  deceased  members,  or  any  person  de- 
pendent upon  deceased  member^';  nw  within 
the  scope  of  the  language  of  the  cuttlteate  of 
Incorporation  Issued  by  the  execative  authority 
to  the  Royal  Arcanum  (which  Is  In  the  nature 
of  a  charter),  where  the  objects  are  redted  to 
be  "assisting  t^e  widows  and  orphans  of  de- 
ceased members";  nor  within  the  words  found 
In  Qie  constltntlon  of  the  order,  which  provides 
for  raising  a  sum,  not  exceeding  $8,000,  to  be 
paid  to  the  '*famny  of  a  deceased  member,  or 
those  dependent  on  him,  as  he  may  direct"; 
nor  wltbln  the  language  of  the  l^-laws,  which 
describe  the  persons  who  may  be  named  as 
beneficiaries.  Third.  He  extends  that.  If  It 
be  poaedtde  to  Indude  st^x^ndren  wlthbi  the 
field  defined  the  statute,  ctmstltution,  and 
Iqr-laws  as  they  stood  In  1885,  yet  the  appli- 
cation for  and  the  certificate  of  membership, 
1^  the  terms  of  eadi.  provide  ,  for  a  change  in 
"the  laws,  rules,  and  regnlatlcois  governing  the 
council  of  the  Royal  Arcanum  and  fund,"  and 
that  such  change  was  made  In  the  constitu- 
tion and  by-laws  of  18D1,  which  dearly  ex- 
dude  stepchildren.  Counsel  for  the  stepchU- 
dren, in  answer  to  the  flnt  two  positions,  con- 
tends that  Bte^hndroa  are  "diOdren,"  and 
hence  orphans,  within  as  wdl  the  language 
of  the  statute  and  the  language  of  the  execu- 
tive certificate,  as  also  within  the  language 
of  the  constltntlon  ot  the  society,  which  speaks 
of  '*wldows*  and  orphans*  benefit  fund,  and 
the  accumulation  ct  money  to  be  paid  to  the 
member's  family,  or  those  dependent  on  blm. 
as  he  may  dlred."  Their  counsel  relies  main- 
ly upon  the  act  of  1882,  which  oilarges  the 
scope  of  the  original  act,  and  provides  tbat  a 
corporatlcm  like  the  Royal  Arcanum  may  pro- 
vide In  Its  by-laws  tor  the  payment  to  each 
member  of  a  fixed  sum  for  the  purpose  of 
"assisting  the  widows,  orphans,  or  other  rela- 
tives of  deceased  members,  or  any  person  de- 
pendent upon  deceased  members, "—the  en- 
largement of  the  power  being  found  In  the 
words  "or  other  relatives";  and  he  contends 
that  the  words  "other  rdatlves"  Indnde  rela- 
tives by  affinity,  as  well  as  thrae  caa- 
sangnlnlty,  and  that  stcvdiUdren  are  snch  ebU- 
dren  by  affinity. 

It  Is  perfectly  wen  settled,  that  It  Is  not 
within  the  power  of  an  association  organized 
under  this  act  to  pay  any  benefits  to  any 
person  designated  who  does  not  come  within 
the  field  ot  the  limits  set  by  tiie  Massachu- 
setts act  A  ben^t  society  may.  Indeed.  con- 
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tract  Its  field  wltbln  narrower  limits  than 
fbouB  laid  down  by  tbe  statute,  but  It  cannot 
exceed  them.  Legion  of  Honor  t.  Peny, 
140  Mass.  6S0,  6  N.  B.  634  (where  a  benefit 
society  organized  under  tbe  act  In  question' 
was  onder  consideration);  Fraternity  t.  Mar- 
tin, 59  N.  J.  Law.  207,  35  Atl.  908;  American 
Legion  T.  Smith,  4fi  N.  J.  Bq.  406,  17  Atl.  770; 
Brltton  T.  Supreme  Council,  46  N.  J.  Skj.  102, 
18  Atl.  675,  affirmed  on  ai>peal,  in  47  N.  J. 
Eg.  S2S,  21  AU.  754.  It  is  further  weU  se1> 
tied  that  tbe  benefidaxlea  named  by  tbe  mem- 
ber of  the  order  baTe  no  rested  right  In  the 
fund  until  after  the  decease  of  tbe  member, 
for  the  latter  has  the  right  to  change  the 
benefldarieB  at  any  time  before  his  death. 
Fraternity  t.  Uartln,  59  N.  J.  Law,  207.  80 
Atl.  908,  at  page  215,  69  N.  J.  lAw.  and 
page  910,  85  AtU;  Association  t.  ToUes 
(Conn.)  40  Atl.  448;  Supreme  Council  r.  Ad- 
ams <N.  H.)  44  AtL  880.  It  la  further  weU 
pettled  that  in  ascertaining  the  true  constmc- 
tim  of  tbe  by-lawa^  which  fix  the  limits  of 
the  field  fmn  which  tbe  beneficiaries  may  be 
chosen,  the  statute  antburlalng  tbe  organisa- 
tion, the  COTtlflcate  of  organization,  and  tbe 
constitution  and  by-laws,  are  to  be  construed 
with  referoice  to  each  other.  Chief  Justice 
Magle,  In  60  N.  J.  Law,  213.  36  AtL  9lO.  says: 
"The  contract  between  the  association  and 
Its  beneficiary  ibembers  is  to  be  discovered 
In  such  a  case  from  the  beneficiary  certificate 
Issued  to  the  member,  read  with  the  rules  and 
by-laws  (tf  6ie  association,  and  the  statute 
from  which  It  obtained  its  corporate  powers. 
*  *  *  The  contract,  when  dlscorered.  Is 
to  be  construed  and  given  force  and  effect 
as  other  contracts  up<»i  a  similar  subject" 
And  Mr.  Bacon,  in  bis  treatise,  after  an  ex- 
amination of  numerous  authorities,  states 
his  conclusion  thus:  **The  condualon.  from 
an  examination  of  all  tbe  eases,  is  that  the 
contract  Is  found  In  ttie  certificate,  if  one  Is 
Issued;  but  is  to  be  omstnied  and  goveimed 
by  the  charter  and  by-laws  of  the  society 
and  the  statutes  of  the  state  of  the  domicile 
of  the  corporation."  Bac.  Ben.  Soc.  {  161. 
But  for  the  act  of  18S2,  Z  think  that  the  flnt 
two  guestiiHis  raised  would  be  scarcely  de- 
batable. I  think  that  stepchildren  do  not 
ccnne  at  ail  within  the  scope  of  the  designa- 
tion In  the  act  of  1877.  or  in  tbe  constitution 
and  by-laws  of  the  assodatlon.  In  designat- 
ing the  relationship  between  the  beneficiaries 
and  the  deceased  member,  they  are  spoken 
of  as  widows,  orphans,  or  other  dependents  of 
deceased  members."  By  "orphans"  is  there 
meant  the  children,  In  the  proper  sense  of 
the  word,  of  the  deceased  member.  The 
primary  sense  of  "children"  is  offspring,  and 
that  is  the  sense  in  which  It  is  ordinarily 
used  when  a  question  of  relationship  is  in- 
Toived.  It  Is,  indeed,  often  applied  by  an 
elderly  person  as  a  word  of  endearment  or 
aCFectlon  to  one  younger,  where  no  relatlon- 
Aip  whatever  exists.  But  it  cannot  be  prop- 
erly held,  when  found  In  a  statute  or  con- 
tract, to  Include  stcvcbildreo.  Meitbo:  were 


either  of  tbe  stepchlldrai  tn  this  case  depend- 
ents upon  the  member  at  the  time  this  con- 
tract was  made.  They  had  all  left  tb^ 
home  with  the  mother  and  stepfather,  and 
were  rather,  as  the  evidence  tends  to  show. 
c<mtrlbntors  to  the  support  (tf  the  member 
Chan  dependHit  upon  blm  for  support  The 
by-laws  in  force  in  1S85.  the  date  of  this  con- 
tract do  not  In  terms,  go  beyond  the  three 
classes  mentioned  In  the  statute,— widows, 
orphan  children,  and  persons  dependent  upon 
the  member.  The  third  by-law  provides  that 
tbe  applicant  shall  enter  upon  bis  applica- 
tion '*the  name  or  names  and  relationship  or 
dependence  of  the  members  of  bis  family,  or 
those  dQwndent  upon  blm,"  to  whom  he  de- 
sires the  benefit  paid.  Now,  the  word  "re- 
lationship" there  evidently  refers  to  the  con- 
nection between  him  and  the  member  or  mem- 
bers of  his  family  upon  whom  tbe  benefit 
Is  to  be  conferred.  The  language  used  In  the 
third  subdivision  of  this  by-law  is  relied  upon 
to  show  a  wider  scope.  But  I  think  it  is  in- 
Bufflclent  for  that  purpose.  It  says:  "When 
no  relationship  by  marriage  or  consanguinity 
Is  shown  in  the  dlrectlcm  for  tbe  payment  of 
a  benefit,  proof  of  dependency,  must  be  fnr^ 
nished."  Xow,  the  "relationship  by  mar- 
riage" there  referred  to  was  manifestly  In- 
tended to  refer  to  the  wife,  who,  if  she  sur^ 
vlred  the  member,  would  become  a  widow; 
and  by  "consanguinity"  is  evldratly  Intended 
blood  relationship.  That  8ubdiviBl<m  simply 
means  that  In  the  absence  of  the  naming  ot 
a  wife  or  children  as  beneficiaries,  Qie  pKKtf^ 
of  dependency  must  be  furnished. 

But  it  is  Important  to  ascertain  tbe  force 
of  the  words  "other  relatives"  fonud  in  the 
act  of  1882.  To  this  eaid  it  is  pn^er  to  in- 
quire what  force  has  been  given  to  that  lan- 
guage found  in  other  statutes  of  Massachu- 
setts by  the  courts  of  that  state,  and  in  that 
examination  we  find  two  remarkable  cases. 
The  first  Is  Bsty  v.  Clark  (1869)  101  Mass.  86. 
There  the  testator  had  married  a  widow  with 
one  child,  a  axm.  By  his  will  be  gave  all  his 
pn^rty  to  his  wife.  She  died  In  the  same 
accident  with  tbe  testator,  but  before  he  did, 
and  her  son  by  her  former  husband  dalmed 
one-half  of  the  property  whldi  she  would 
bare  taken  under  her  husband's  will,  undef 
a  clause  of  the  statute  of  Massachusetts  which 
provided  that  "when  a  devise  of  real  or  per- 
sonal estate  is  made  to  a  child  or  other  rela- 
tion of  the  testator,  and  tbe  devisee  dies  be- 
fore tbe  testatCH*.  leaving  issue  who  survive 
tbe  testator,  snch  issue  shall  take  the  estate 
so  devised,  in  the  same  manner  as  the  dev- 
isee would  have  done  if  he  had  survived  the 
teetator";  and  it  was  held  that  the  stepson 
of  the  testator  could  not  take  any  share  of 
testator's  estate  whldi  would  have  gone  to 
bis  mother  If  she  had  survived  his  father, 
because  his  mother  was  not  a  ration  of  the 
testator  in  the  sense  in  which  that  word  was 
used  in  the  statute.  The  next  case  Is  Kim- 
ban  V.  Story  (1871)  108  Mass.  882.  There  a 
woman  had  married  a  widower  with  one  son, ' 
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muned  WlUiam  B.  J.  J^duuon,  and  tben  raiv 
Tired  ha  bubaod,  reoeiTliis  a  large  amount 
ot  pn^or^  from  him.  By  her  will  sbe  de- 
vised all  the  rest  and  resldne  of  her  estate 
*to  my  son,  WUllam  B.  J.  Johnson,  his  heirs, 
execotns.  administrators,  and  assigns."  WU- 
llam B.  J.  Johnson  died  after  the  making 
ct  the  will,  but  beCote  the  testatrix,  leaving 
one  son,  William  Johnson,  and  the  question 
waa  between  William  Johnson,  as  representa- 
tlTC^  .undv  the  statute  dted  in  the  preceding 
case,  and  the  next  of  kin  of  the  testatrix; 
and  It  was  held  by  Gray.  J.,  after  a  full  ex- 
amination of  the  autlioritles,  that  the  legacy 
lapsed  by  the  death  of  the  st^ison  in  her  life- 
time, using  this  language,  after  stating  the 
gtfieral  rule  that  at  the  common  law  all  lega- 
cies to  persons  who  die  before  the  testator 
or  tratatrlx  lapse:  "The  only  exception,  cre- 
ated by  statute,  to  tiie  general  rule.  Is  where 
a  terlse  or  beqneflt  li  made  to  a  child  w 
other  relatlw  of  the  testator*;  and  Includes 
only  relations  by  blood,  and  not  connection 
by  marriage,  evea  a  husband  at  wife,"— <dtp 
Ing  Bsty  T.  Oark,  and  otber  cases.  'The 
necessaiy  conclusion  Is  tbat,  the  legatee  be* 
ing  only  a  stepson  of  the  testatrix,  the  l^acy 
^psed  by  hia  death."  And.  further  on:  "The 
fact  thst  tbe  testatrix  called  the  legatee  her 
son,  and  had  long  llTed  with  bln^  as  sodi, 
and  that  a  considerable  -part  of  the  jiroporty 
bequeathed  to  him  had  oome  to  her  from  hIa 
father,  cannot  affect  her  absolute  power  to 
dlipose  of  bee  property,  or  the  rules  of  law 
by  whldi  her  testamentary  m^oBltlons  are 
to  be  goTwnod."  This  oonstmctlon  baring 
beem  given  to  the  words  '"relative"  and  **xe- 
latlotf*  by  tbe  supreme  conrt  of  Massschu- 
setts  a  few  years  xwevlous  to  tbe  passage  of 
the  amendment  of  1882.  the  presumption  Is 
that  the  word  "relative^*  wss  there  used  In 
Its  strict  sense  as  relatives  by  consangidnlty, 
and  not  by  aflbill?;  uul,  as  we  have  seen, 
there  Is  nothing  In  the  constitution  and  by- 
laws adopted  In  1884  that  Indicates  that  tbe 
counscd  -who  assisted  the  Bt^al  Arcanum  In 
preparing  the  amended  constltotton  and  by- 
laws of  188*  ptrt  any  wider  or  difteront  con- 
struction upm.  the  language  in  question. 

Defendant's  counsel  rely,  opon  this  part 
of  the  case,  uvon  the  decision  of  our  conrt 
<a  errws  and  appeals  In  Bennett  v.  Van 
Riper,  47  N.  J.  Eq.  S63,  22  AtL  1065,  14  U 
R.  A.  342.  There  the  words  "related  to" 
were  construed  by  that  court  to  include  relar 
tives  by  affinity;  but  they  were  found,  not, 
as  hue,  In  a  statute,  but*  In  the  constitution 
and  by-laws  of  an  association  organised  un- 
der an  act  <A  tbe  l^lslatnre  of  the  state  of 
Indiana,  and  the  court  was  not  eonsldolng 
tbe  construction  of  a  statute  of  that  state. 
It  does  not  appear  that  tbe  statute  of  Indi- 
ana contained  any  limitation  of  tbe  field 
from  whl<di  the  boieflt  association  mlg^t 
permit  Its  members  to  dioose,  and  the  at- 
tention of  the  conrt  was  confined  entirely  to 
the  contract  between  tbe  parties  contained 
In  the  relief  fnnd  by-laws  of  tbe  aasoda^ 


Uon;  while  here  we  have  to  eonstme  the 
force  of  a  word  used  In  the  statute  of  a 
state,  which,  by  Its  bluest  autliorlty,  has 
given  to  tliat  word,  when  used  In  a  statute, 
a  i>articalar  and  restricted  meaning.  And 
fhm  I  think  tbat  tbe  careful  enumeration  ot 
tbe  classes  from  which  beneficiaries  might  be 
de^nated,  found  In  the  Iv-lavs  of  1801,  has 
some  slgniflcsnca  It  Is  quite  clear  that  those 
cannot  be  cmstmed  as  imduding  stepchildren, 
and  no  motive  has  or  can  be  suggested  for 
the  council  of  the  Boyal  Arcanum  deairli^  at 
that  time  to  narrow  the  Held,  and  exclude  any 
class  of  persons  which  their  former  by-laws 
had  Included.  The  conclusion  Is  that  the  con- 
tract between  WUllam  Tepper  and  the  Boyal 
Arcanum  cannot  be  eonstmed  as  autborislDg 
falm  to  deidgnato  his  stepchildren  as  beneA- 
darlea  under  Us  eotiflcate  of  menibershl^; 
that  the  certiflcato  of  membership  in  wbitdi 
their  names  were  inserted  as  beneficiaries  was 
so  Issued  upon  tbe  representotlon  that  they 
were  the  member's  attaptlDg;  and  that  stepiAll- 
drra  were  not  included  In  tbe  <dasB  of  persons 
anMng  which,  according  to  tbe  constitution 
and  Iv^ws  of  tiie  aasodation,  beneficiaries 
could  be  chosen  and  received. 

This  result  renders  tt  unnscessary  to  oon- 
BidOT  the  third  proposItlMi  of  tiie  com^alnant^ 
namely,  fliat,  granting  tbe  BtqidUIdrai  were 
^operly  and  lawfully  ace^ted  by  the  Roysl 
Atcmnum  and  named  aa  buieflclarles  In  the 
certificate  oC  membership,  yet  tiw  coundl  bad 
the  right  by  subsequent  amendment  of  their 
constitution  and  l^-laws,  to  exclude  tbem. 
and  that  they  did  so  by  tbe  bylaws  of  1891. 

The  proofs  tended  to  flbow  that  some  small 
sums  of  money  were  advanced  by  one  or 
more  Of  the  stepctaUdrm  towards  paying  Uie 
annual  dues  of  Mr.  Teppor  bi  ^  last  years 
<tf  Ids  llfC^  I  am  of  the  oplnlm  tbat  tiie  par- 
ties advancing  tiieee  sums  have  a  Hen  to 
equity  upon  the  fund  for  tbe  rqiiaymait  ot 
the  amount  so  advanced. 

The  costs  will  be  disposed  of  precisely  as  tf 
the  Boyal  Arcanum  had  filed  an  lntor|^ad« 
bin.  It  Is  entitied  to  Its  costs  out  of  tiie  fund, 
with  a  coonsd  fee  to  Its  counsel,  and  the 
amount  so  deducted  fnHU  the  fond  will  be 
added  to  the  complainants  costs,  and  recov- 
ered against  the  other  defendants,  the  step- 
children, and  be  set  off  against  sndk  sum  as 
Shan  be  ascertolned  to  be  due  to  13iem,  or  ei- 
ther of  them,  fcnr  moneys  advanced  to  pay  the 
annual  dues.  I  think  the  complainant  Is  en- 
titled to  costs,  because  he  baa  sobstantlally 
succeeded  In  his  suit. 


(IS  N.  J.  B.  Stt) 
OAHPBBLL  V.  PARKER. 

(Oonrt  of  Chancery  of  New  Jersey.   Jsn.  5, 

1900.) 

JUDICIAL  BAIjBS— RBOSrVBR'B  SALS-OATBAT 
EMPT0R-8PBCIFIC  PBRPORMANCa. 
1.  A  sale  of  real  estate  made  by  a  receiver  is 
a  judicial  sale,  in  which  the  doctrioe  caveat 
en^rtor  appliei^  though  sndi  sale  was  not  ordered 
by  the  court 
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2.  DcfmdaDt.  an  attoiper  at  law.  parctuiMd 
oertain  real  estate  at  a  receirer'B  sale,  paid  a  por- 
tion of  the  price,  and  rigoed  a  memorandam  ac- 
knowletlging  the  pnrchaBe,  and  agreeing  to  com- 
ply with  ttie  conditions  of  the  sale.  BM  that, 
dnw  there  was  no  proof  diat  the  propertjr  was 
not  worth  the  sum  Did,  the  porebaser  would  be 
eomi»elled  to  accept  a  converance,  thoogh  he  was 
fsnorant  of  a  refltrlctioa  In  the  title,  diown  by 
the  records,  problbitlns  the  aale  of  llqaora  on  the 
premises,  snd  thongh  the  recelrer.  after  nch  sale. 
Tetbally  warranted  the  title  to  be  tree  fnm  all 
tamunbrances. 

Action  by  Edward  S.  Campbell,  receiver  of 
the  Middlesex  County  Bank,  against  Cort- 
laadt  Parker,  Jr.,  for  speclflc  performanee 
of  a  contract  to  purchase  land.  Decree  for 
petitioner. 

The  petitioner,  Bdward  S.  Oampbell.  la  the 
receiver  appointed  by  this  court  of  the  iOd- 
dlesex  County  Bank,  an  InsolTeot  corpora- 
tion, and  as  snch  advertised  for  sale  at  pub- 
lic auction,  on  the  2Sd  of  September,  1899,  a 
piece  of  real  estate  belonging  t9  said  bank 
In  tbe  dty  of  Perth  Amtwy.  Written  condi- 
tions were  used  at  the  sale,  providing  for  the 
payment  of  a  percentage  of  10  per  cent,  and 
the  signature  of  a  memorandam  of  purchase 
by  tbe  purchaser,  and  for  paying  or  securing 
the  balance  after  the  sale  should  be  confirm- 
ed by  the  chancellor.  On  that  day  (Septem- 
ber 23d)  the  property  was  put  up  for  sale, 
and  purchased  by  tbe  respondent,  Oortlandt 
Parker.  Jr..  for  the  sum  of  $&.400.  He  sign- 
ed a  memorandum  of  purchase  In  these 
words:  "I  bid  In  tbe  property  described  In 
the  annexed  notice  of  sale  for  the  sum  of 
dghty-four  hundred  dollars  ($8,400).  and 
agree  to  comply  with  the  above  conditions 
of  sale."  Tbe  receiver  gave  to  tbe  respond- 
ent a  receipt  for  tbe  payment  of  tbe  per- 
centage. In  these  words:  "Received,  Septem- 
ber 23.  18B9,  eight  hundred  and  forty  dollars, 
being  ten  per  centum  (10%)  of  eighty-four 
hundred  dollars,  at  wblch  price  the  property 
above  referred  to  bas  been  struck  ott  to  Cort- 
landt  Parker,  Jr.,  subject  to  above  condl- 
tlona  or  terms  of  sale."  After  tbe  property 
was  struck  off,  and  before  signing  tbe  bid, 
the  respondent  Inquired  of  the  {petitioner 
wbetber  the  land  was  free  and  clear  of  tn- 
cnmbrances,  and  he  replied,  "Yes,  as  I  un- 
derstand it"  The  sale  was  duly  confirmed 
by  the  chancellor,  and  a  deed  tendered  to 
tbe  respondent;  but  he  declined  to  complete 
the  purchase,  because  the  property  was  sub- 
ject to  a  restriction  In  its  use  contained  In 
the  deed  of  conveyance  to  the  bank.  In  these 
words:  "This  deed  Is  accepted  by  tbe  party 
of  the  second  part  subject  to  tlie  express 
covenant  and  restriction  and  condition  that 
no  spirituous,  malt  (In  which  latter  term  la- 
ger beer  Is  Included),  Intoxicating,  or  vinous 
liquors,  preparations,  or  substances  in  the 
nature  thereof,  shall  be  manufactured, 
bought,  sold,  bartered,  exchanged,  given 
away,  or  kept  for  sale  as  a  beverage,  on  the 
above-deflcrit>ed  premises,  or  to  be  drunk 
thereon;  and,  upon  failure  to  comply  with 
■aid  covenant  condition,  and  restriction  by 


uld  party  of  tbe  second  part,  tbelr  succes- 
sors and  assigns,  for  and  during  the  period 
of  five  years  from  the  first  day  of  October, 
A  D.  1881.  that  Is  to  say.  until  tbe  first  day 
of  October  tbait  wlU  be  In  A  D.  1808,  then 
tbe  party  of  the  first  part  shall  have  the 
right  to  enter  forthwith  upon  said  premises 
without  previous  notice,  and  take  such  meas- 
ures as  may  be  necessary  to  enforce  a  com- 
pliance with  the  terms  of  said  covenant, 
condition,  and  restriction  during  said  period 
of  five  years,  without  Incurring  any  liability 
for  damages  by  reason  of  such  entry,  at  law 
or  in  equity,  to  the  said  party  of  the  second 
part,  their  successors  or  assigns;  and  said 
party  of  the  second  part  hereby  do  give  and 
grant  to  said  party  of  the  first  part  full  pow- 
er and  authoriiy  to  make  such  entry  as 
aforesaid,  tor  which  this  shall  be  a  suffl- 
clent  warrant."  Tlie  deed  In  question  was 
made  by  John  D.  Patterson  and  Richard 
Sbarpe,  Jr.,  executors  of  Eaeklel  3£.  Patter- 
son, to  the  Middlesex  County  Bank,  dated 
September  19.  1801,  and  recorded  on  October 
8.  1891.  In  the  records  of  deeds  of  Middlesex 
county.  Tbe  lot  In  question  Is  a  triangular 
piece,  situate  In  the  northwesterly  part  of 
tbe  city  of  Perth  Amboy,  several  hundred 
feet  east  of  the  railroad,  and  in  the  edge  of 
the  business  portion  of  tbe  town.  It  Is 
formed  by  the  intersection  of  Smith  street 
and  New  Brunswick  avenue,  formerly  the 
turnpike,  and  is  100  feet  front  on  Smith 
street,  100  feet  In  depth  on  the  west  side.  20 
feet  in  tbe  rear,  and  12S  feet  on  the  turn- 
pike, and  Its  easterly  corner  forms  an  angle 
of  about  45  degrees.  It  is  part  of  a  tract  of 
about  30  acres  lying  in  that  neighborhood, 
and  to  the  weM  and  north  of  tbe  lot  here  in 
question,  which  belonged  to  Exekiel  M.  Pat- 
terson in  his  lifetime.  His  aecntors  laid  it 
out  in  building  lots,  and  about  tbe  year  1802 
sold  several  in  that  neighborhood  by  deed 
which  contained  the  same  restrictive  clause. 
Proof  wap  given  by  an  expert  In  real  estate 
in  the  neighborhood  that  such  a  clause 
would  tend  in  that  locality  to  reduce  the 
market  value  of  the  premises;  but  no  proof 
was  offered,  nor  was  it  distinctly  alleged  In 
the  respondent's  answer  to  the  petition,  that 
the  property,  subject  to  the  restriction,  was 
not  worth  the  amount  bid.  Respondent  Is  a 
member  of  the  New  Jersey  bar,  of  high 
standing  and  much  experience. 

Sberrerd  Depue,  for  petitioner.  Chauncey 
G.  Parker,  for  respondent 

PITNEY.  V.  C.  (after  Stating  tbe  facts). 
Tbe  questions  presented  by  the  record  In 
this  case  hare  been  arigued  with  great  abil- 
ity and  a  complete  exhaustion  of  the  learn- 
ing applicable  thereto.  The  principal  grounds 
relied  upon  by  the  petitioner  are:  First,  that 
this  was  a  judicial  sale,  In  which  the  doc- 
trine of  caveat  emptor  measurably  applies, 
and  Is  brought  within  the  reasoning  and  de- 
cision of  the  case  of  Boorum  t.  Tucker,  61 N. 


Digitized  by 


Google 


118  46  ATLANTIC  REPORTER.  (N.J. 


J.  EOp  U6.  26  AtL  466.  which  was  afflimed, 
«iib  nom.  HartBhorae  t.  Boarnm  (Oonrt  of 
Vkron  and  Appeals),  In  02  N.  J.  Bq.  687,  88 
Atl.  60;  for  the  reasons  given  In  the  ooort 
below;  second,  fiUllng  In  that  jfotat,  then 
that  the  daose  In  the  deed  Is  In  the  natnra 
of  a  condition,  and  not  a  corenant,  and  that, 
the  tune  fixed  for  the  forfeiture  of  the  es- 
tate having  elapsed.  It  has  8p«it  Its  force, 
and  is  no  longer  ^Bcadoae;  and,  third,  that, 
even  if  constned  as  a  covenant  it  expired 
b7  its  own  limitation  at  the  end-  of  five 
jeai%  These  posltimu  were  all  cMitested 
with  great  force  and  spirit  hj  the  coonsd 
for  the  respondent  No  question  was  made 
as  to  the  power  of  the  court  to  deal  with  the 
matter  by  petition. 

On  the  first  question  counsel  for  the  re* 
Bpondent  contended  that  this  was  not  a  "jn- 
dldal  sale,"  in  the  sense  In  which  that  plirase 
Is  used  in  Boorum  v.  Tucker  and  the  line  ot 
cases  which  preceded  it  I  am  unable  to 
adopt  that  view.  It  seems  to  me  that  If  a 
sale  by  a  sheriff,  by  virtue  of  a  writ  directed 
to  him  by  this  court.  Is  a  Jodldal  sale,  a 
fortlOTl  <Hie  made  by  a  receiver,  who  Is  ap- 
pointed by  this  court,  and  wbo  Is  in  a  sense 
an  arm  of  the  court,  and,  so  to  speak,  a  part 
of  it  is  also  a  judicial  sale.  A  sheriff  is  a 
ministerial  officer  elected  by  the  people,  and 
Is  not  Identified  with  the  court  In  the  same 
sense  that  a  receiver  Is.  It  Is  urged  that  the 
sale  in  this  case  was  not  made  by  special 
order  of  the  court,  nor  that  It  was  what  Is 
called  a  forced  sale.  But  I  am  unable  to  see 
any  strength  In  that  position.  It  is  not  (tf 
the  essence  of  a  Judicial  sale  that  It  is  made 
pursuant  to  an  order  of  a  court  Ordinary 
sales  by  a  sheriff  under  a  common-law  writ 
are  not  made  by  order  of  a  court  The  title 
of  fibe  premises  In  question  was  vested  In  the 
receiver  upon  his  atvolntment  by  this  court 
and  It  then  became  his  duty,  under  bis  ap- 
pointment to  proceed  at  once  to  dispose  of  all 
tbe  assets  of  the  bisolvent  corp<nstlon,  in- 
cluding this  particular  piece  of  real  estate. 
Hence  It  was  a  forced  sale.  No  order  of 
sale  was  necessary,  but  It  was,  nevertheless, 
a  sale  by  the  court  In  the  strict  sense  of  the 
term.  And,  If  a  sale  by  the  court  Is  not  a 
Judicial  sale,  I  am  unable  to  Im^ne  wbat 
sale  would  be  properly  so  termed.  I  conclude, 
therefore,  that  It  must  be  dealt  with  precisely 
the  same  as  If  It  had  been  made  by  a  master 
of  this  court  by  special  order,  or  by  a  sheriff 
under  a  writ  of  fieri  fadas  directed  to  him. 
If  so,  thm  the  rule  found  In  the  line  of  cases 
which  culminated  in  Boorum  v.  Tudcer,  ap- 
plies. The  rule  was  there  stated  as  follows 
(61  N.  J.  Eq.  139,  26  AtL  458):  "I  understand 
the  rule  In  New  Jersey  to  be  that  a  purchaser 
at  a  Judicial  sale  Is  bound  to  take  such  title 
as  an  examination  of  the  proceedings  will 
show  that  he  will  get.  He  Is  bound  to  ex- 
amine for  himself  beforehand  to  see  what  title 
be  will  obtain  by  the  sale.  Hie  court  how- 
ever, treats  a  contract  made  with  one  of  Its 
ofltoers  as  being  made  with  the  court  Itself. 


and  will  deal  with  its.cfmtracts  upon  eqnltaUe 
principles,— the  same  prindples.  Indeed,  whfdi 
govran  In  all  cases  of  specific  performance.** 
It  Is  unnecessary  to  revtew  all  the  authorities 
which  iveceded  that  case.  Tbose  not  there 
particularly  mentioned  are  collected  and  dted 
by  Vice  (Chancellor  Van  Fleet  in  Hayes  v. 
Stiger,  29  N.  J.  Eq.  196,  and  the  only  queathn 
whether  or  not  the  reqiondent  has  shown 
such  a  case  of  fraud,  accident  or  mistake  as 
will  Induce  a  court  ct  equity  to  relieve  him 
from  the  purchase  upon  the  principles  stated 
In  that  case.  No  accident  or  fraud  Is  here 
set  xxp,  but  a  vorbal  r^nresentatlon,  amounting 
to  a  sort  of  verbal  warranty,  like  that  set  up 
In  Boorum  v.  Tuekw,  Is  pleaded  and  proven; 
also  a  mistake  on  the  part  of  the  req>ondent 
namely,  ignwance  of  the  exlst»oe  of  the 
clause  found  in  tbe  deed  under  which  the 
bank  held  title.  That  representation  In  Boor- 
um V.  Tocker  was  held  not  snffldent  of  ttsdf 
to  relieve  tiie  purchasers  from  their  liability 
to  carry  out  their  contract.  Tbe  'restricdon 
there  was  quite  similar  to  that  here.  It  was, 
to  be  sure,  a  reatrlctkm  In  the  character  of 
the  building,  and  not  In  the  use  which  tfiould 
be  made  of  It;  but  Its  object  was  to  prevent 
the  erection  of  any  bulldhiga  that  would  be 
used  for  any  purpose  to  make  the  locality 
any  less  desirable  for  flrst-dass  ^vate  resi- 
dences. Thus,  It  aimed  at  and  was  hitend- 
ed  hidlrectly  to  affect  the  use  of  ttie  prop- 
erty. In  this  case  the  object  of  the  envi- 
sion Is  precisely  tbe  same,  although  It  Is 
sought  to  be  attained  by  a  direct  spedflca- 
tlon  of  the  uses  to  which  the  premises  should 
not  be  put  I  can  see  no  difference,  in  prin- 
ciple, for  present  purposes,  between  the  two 
restrictive  clauses.  In  Boonun  v.  Tucker  It 
was  hdd  that  while  the  restriction  was, 
strictiy  speaking,  and  using  the  language  of 
a  learned  ccmveyancer,  an  Incnmbrance,  yet 
It  was  not  such  an  Incumbrance  as  is  tea^ 
nized  as  such  In  ordinary  conversation  among 
laymen,  and  Included  within  tiie  goaeral  rep- 
resentation by  a  layman  made  at  a  public  sale 
that  the  property  was  free  and  dear  at  ta- 
cumbrances.  I  think  that  the  same  must  be 
said  of  the  casual  remark  made  by  the  pe> 
titimer  to  the  respondent  after  the  property 
was  struck  off  to  him,  and  before  he  signed 
the  bid,  namely,  that  he  understood  It  to  be 
free  and  dear  of  Incumbrances.  By  Incum- 
brances he  meant  incumbrances  which  must 
be  satisfied  by  the  payment  of  money,  or 
would  result  In  tiie  adverse  occupation  of  tbe 
premises,— such  as  a  widow's  dower,  or  a 
mortgage,  or  a  Judgment  or  an  asseasmoit 
for  taxes  at  improvements.  Tbe  respondent 
must  have  so  understood  it 

Further,  I  think  the  resimndent  has  not 
brought  himself,  on  the  ground  of  mistake, 
within  any  exceptiim  to  the  general  rule 
which  has  thus  far  been  sancttoned  by  the 
courts.  In  Twining  v.  Nell,  38  N.  J.  Eq.  470,  a 
plato  man,  not  acquainted  with  the  rules  of 
law  or  methods  necessary  to  be  pursued  to 
psotect  a  dealer  In  real  estate,  purchased  at 
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a  BberlfTs  sale  onder. foreclosure,  supposing, 
as  many  laymen  do,  that  a  eherlfTs  deed*  un- 
der foreclosure  would  give  him  a  clear  title 
to  tibe  whole  premises,  free  of  other  Incum* 
brances,  when,  In  point  of  fact,  the  sale  was 
made  under  the  foreclosure  of  a  aecond 
mortgage,  to  which  the  first  mortgagee  was 
not  made  a  party, -and  the  equity  of  redemp- 
tion offered  for  sale  was  absolutely  value* 
less,  and  he  paid  a  price  which  represented 
the  full  value  of  the  premises  free  of  Incum- 
brances. Upon  proceedings  to  enforce  the 
bid,  be  was  relieved  from  bis  purchase  on 
the  ground,  to  use  the  language  of  the  sylla- 
bus, "that  though  the  purchaser  was  negli- 
gent, and  though  there  was  no  ti&uA  or  mis- 
representation, on  the  ground  of  the  gross 
inadequacy  of  the  estate  compared  with  the 
bid,  this  court  ought  not  to  interfere."  In 
SaUIvan  v.  Jennings,  44  N.  J.  Eq.  11,  14  AtL 
104,  a  Dr.  Smith  held  a  first  mortgage  of 
over  91,000.  The  coinplalnants  in  the  fore- 
clMnre  held  a  second  mortgage  for  $2,000, 
and  Dr.  Smith  was  not  made  a  party.  The 
sale  was  bad.  of  course,  subject  to  Dr. 
Smith's  mortgage.  He  heard  of  the  sale, 
and  supposed  that  be  must  attend  and  bid 
up  the  property  in  order  to  protect  bis  own 
mortgage,  and  did  so,  and  bid  a  great  deal 
more  than  It  was  worth,  supposing  that  his 
own  mortgage  was  to  be  paid  out  of  the  bid. 
The  language  of  the  chancellor.  In  dealing 
with  the  case,  is  this:  "When  Dr.  Smith 
made  his  bid,  he  did  not  design  to  trifle  with 
the  court.  I  am  satisfied  that  he  Intended, 
ia  good  faith,  to  bid  for  the  protection  of  his 
own  Interests,  and  that  he  now  withholds  the 
amount  of  his  bid  solely  to  obtain  relief,  If 
possible,  from  the  consequences  of  his  error. 
So  far,  then,  as  the  element  of  contempt,  in 
the  doctor's  attitude,  is  concerned,  I  fall  to 
see  that  it  is  deserving  of  such  punishment 
as  the  granting  of  this  application  will  In- 
flict" In  both  the  cases  Just  cited  the  pur- 
ctaasers  were,  severally,  laymen,  and  wtttaoat 
counsel.  In  contrast  with  these  cases.  Is 
Hayes  v.  Stiger,  29  N.  J.  Eq.  186,  wbere  a 
somewhat  similar  mistake  was  made,  but 
the  purchaser  was  assisted  at  the  sale  by  a 
member  of  the  bur.  The  defect  in  that  case 
was  that  there  was  a  failure  to  make  the 
wife  of  the  owner  of  the  equity  of  redemp- 
tion of  one-half  of  the  mortgaged  premises  a 
par^  to  the  foreclosure  proceedings,  where- 
by her  Inchoate  right  of  dower  was  not  cut 
off;  and  Vice  Chancellor  Van  Fleet;  after  an 
exhaustive  examination  of  the  authorities, 
refused  to  relieve  the  purchaser,  on  the 
ground  that  it  was  bis  du^  to  have  exam- 
ined the  foreclosure  proceedings  and  the  his- 
tory of  the  title  to  ascertain  whether  or  not 
a  clear  title  would  be  obtaJned  thereunder. 

Now,  here,  the  restrictive  clause  in  ques- 
tion Is  contained  in  the  deed  under  which  the 
hmdvent  bank  obtained  title,  and  was 
qwead  upon  the  records  of  the  county.  The 
respondent  is  a  lawyer  of  eminence  and  ex- 
perieace»  and  perfectly  familiar  with  the 


rule  that  a  purchaser  of  land  at  a  judicial 
sale  takes  It  subject  to  all  Incumbrances  and 
defects  shown  by  the  record  of  the  title.  Re- 
strictions of  this  character  are  quite  com- 
mon in  deeds  of  conveyance  in  New  Jersey, 
particularly  those  conveying  lota  in  snburban 
tovraa.  If  the  respondent  at  all  anticipated 
the  purchase  of  these  premises,  I  think  It 
was  his  duty  to  have  examined  the  record  of 
the  title  beforehand,  to  ascertain  what  sort 
of  a  tltie  he  would  get  under  the  receiver's 
deed;  and,  if  be  had  asked  the  question  of 
the  receiver  within  a  seasonable  time  before 
be  made  the  bid,  he  could  have  seen  the  orig- 
inal deed,  which  was  in  the  possession  of  the 
receiver,  and  have  examined  it  for  himself. 
It  seems  to  me  it  was  clearly  and  decidedly 
negligent  in  him  to  bid  npon  the  property 
without  such  preliminary  examination.  It 
would  produce  great  Inconvenience  in  the 
conduct  of  business  of  this  character  if  par- 
ties might  come  in  and  bid  upon  land  under 
such  circumstances,  and  rely  upon  an  nam- 
Inatlon  of  the  title  afterwards. 

It  Is  a  part  of  the  present  case  that  there 
Is  no  proof  that  the  property  Is  not  worth 
the  sum  bid  for  it.  subject  to  tbd  restrictive 
clause  in  question.  So  far  as  appears  to  the 
court,  all  that  the  purchaser  may  lose  is  the 
Increased  value  which  the  proiterty  might 
have  If  there  were  no  restrictive  clause  In 
the  deed.  Under  these  circumstances,  it  Is 
no  hardship  upon  him  to  be  compelled  to  ac- 
cept and  pay  for  a  conveyance  of  the  prem- 
ises at  the  price  named. 

This  renders  it  unnecessary  to  consider 
and  determine  the  true  construction  and  ef- 
fect of  the  restrictive  clause  in  question. 

The  respondent,  in  his  letter  to  the  peti- 
tioner giving  his  reasons  for  repudiating  the 
sale,  besides  setting  up  the  defense  already 
ocmsldered,  referred  to  a  small  assessment 
for  b^eflte  which  was  laid  on  the  property 
at  about  the  time  of  the  sale.  This,  I  thtok 
(though  without  giving  the  subject  full  -con- 
sideration), the  receive  should  either  pay  or 
let  tbe  purchaser  assume,  and  have  a  credit 
for  ite  amount  on  the  purchase  money.  But, 
as  the  receiver  has  succeeded  on  the  point 
prlncIpaUy  litigated,  I  do  not  think  that  that 
matter  should  prevent  him  from  recovering 
costs,  vrltb  Interest  on  the  purchase  money 
from  the  time  It  was  dne;  and  I  will  advise 
a  decree  accordlncly- 

(IH  Pft.  St  SM) 

OOLQAN  V.  FOREST  OIL  CO. 

^preme  Ooort  of  Pennsylvania.  Dec  SOy 

1889.) 

on,  U:aSEB— RIGHTS  OF  PARTIBS. 

1.  Where  d^ndant  leased  lands  from  plaintiff 
for  oD  punKwes,  and  also  leased  sdjolning  laads 
from  C.  for  like  purposes,  and  then,  putting  down 
a  w«II  on  plaintlfif  B  land,  near  C.'s  line,  by  agree- 
ment of  all  parties,  be  gave  notice  to  piamtifl 
that,  if  It  proved  a  paying  well,  he  sboald  put 
down  another  on  C'a  side  bb  an  ofEset.  and  this 
was  done,  he  will  not  have  to  account  to  plaintiff 
tor  the  oil  taken  from  the  latter  well. 
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SlA  Icwee  of  adjolnlnx  <^  lands  of  different 
pcraona,  though  ptttung  down  a  well  on  one  tract 
near  the  dlridlnc  Hoe,  la  not  bound  to  pot  one 
down  as  an  offset  on  the  other  tide.  If,  being  left- 
see  of  this  tract  only.  It  would  not  be  iiroflt- 
able  for  him  to*  do  so. 

8.  A  lessee  of  oil  lands,  who  haa  ezpreasly  eoT»- 
□anted  only  to  put  down  one  oil  well  on  the  prHO- 
ises,  aod  who  nas  pot  down  seTeral  on  one  side 
of  the  lands,  cannot  be  compelled,  onder  any  im- 
plied covenant,  to  pat  down  a  wdl  on  the  other 
naif,  or  to  snrraider  such  half,  onlesi  ft  la 
clearly  shown  that  he  is  not  acting  in  good  faith 
on  his  busiaess  Jndgment,  bet  frsadolently,  with 
an  intention  to  obtain  a  dishonest  advantage. 

Appeal  bom  ooort  <tf  commoii  ^eaa,  Al- 
le^ieny  county. 

Suit  by  wllUam  Oolgan  agatost  the  Foreet 
Oil  Company.  Decree  tor  plaintiff.  Defend- 
ant appeals.  ReTeraed. 

R.  W.  Cummins  and  J.  McF.  Carpenter,  for 
appellant  J.  K.  P.  Duff,  for  appellee. 

MITCHBLU  J.  This  to  a  bill  In  equity  by 
lessor  against  lessee  for  spedflc  performance 
of  covenants,  or,  In  the  altanatlve,  for  forfel- 
toe  of  the  lease,  and  also  for  an  account  As 
the  covenants  are  merely  Implied,  and  their 
extent  depends  altogether  on  oral  evidence  of 
opinions,  the  case  for  relief  Is  wholly  wanting 
hi  that  predBlon  and  certainty  of  contractual 
duty  which  is  necessary  to  sustain  the  ordinary 
chancery  decree  for  spedflc  performance.  The 
Jurisdiction  of  equity  In  a  similar  case  was, 
however,  anatalned  In  Kleppner  r.  Lemon,  176 
Pa.  St  602,  8&  AtL  108,  and  we  do  not  now 
propose  to  question  it  But  that  decision  was 
on  the  ground  of  fraud,  the  majority  of  the 
court  being  of  cplnlon  tliat  the  defendant  was 
fraudulently  evading  hto  obligations  to  plain- 
tiff while  draining  the  oil  from  plaintiff's  land 
through  wells  ou  adjacent  territory.  "The 
findings  show,"  says  Williams.  J.,  "that  It  la 
the  expressed  purpose  of  the  defendant  to 
secure  Kleppner's  oil  through  hto  wells  on  the 
Qarlach  and  Stotler  tracts  of  land."  The  basis 
necessary  to  sustain  the  bill,  therefore,  is 
baud,  and  that  of  course,  must  be  affirma- 
tively and  dearly  proved.  There  la  no  relation 
of  special  trust  or  confidence  between  lessor 
and  lessee  In  gas  or  oil  leases,  any  more  than 
In  any  other.  Like  all  other  contracting  par- 
ties, they  deal  at  arm's  length,  each  for  his 
own  interest  So  loi^  as  the  question  Is  one 
of  business  Judgment  and  management,  the 
lessee  Is  not  bound  to  work  unprofltably  to 
himself  for  the  profit  of  the  lessor;  and  the 
parties  most  be  left  as  In  other  cases,  to  their 
own  ways.  It  Is  only  when  a  manifestly 
fraudulent  use  of  opportunities  and  control 
to  shown  that  eourts  are  attthorbwd  to  Inter- 
fere. 

The  defendant  contracted  by  its  lease  to  put 
down  one  well  on  the  plalutifTs  land.  It  has 
In  fact  put  dovm  five.  The  bill  charges,  how- 
ever, that  the  five  were  put  down  on  the  east- 
em  half  of  the  farm,  to  the  neglect  of  the 
development  of  the  western  half;  and  further 
that  altbough  five  wells  were  sunk  ou  the 
eastern  side,  yet  defendant  was  unduly  drain- 


ing that  part  of  the  land  by  wells  on  adjoin- 
ing territory  leased  from  other  owners.  As  to 
this  latter  complaint  the  bill  asked  that  snch 
outside  wells  "be  decreed  to  be  wells  taking 
and  draining  the  oil  from  plaintiff's  said  land," 
and  that  an  account  and  payment  be  ordered. 
The  plaintiff's  case,  however,  was  so  absolute- 
ly wanting  in  merit  on  this  branch,  that  the 
learned  Judge  below  not  only  granted  no  re- 
lief, but  did  not  even  discuss  It  In  his  condu- 
slona  of  law.  It  would  not  be  necessary,  there- 
fore, for  us  to  consider  this  part  of  the  case 
at  aXi,  were  It  not  that  the  evidence  throws 
a  very  strong  light  on  the  main  question  of 
good  faith  in  the  defendant's  whole  plan  of 
operations  for  the  development  of  the  farm. 
As  already  said,  defendant's  contract  obliga- 
tion was  to  sink  one  well.  It  has  sunk  five. 
One  of  these,  known  as  "Colgan  No.  5,"  it  was 
desirable,  In  defendant's  Judgment  to  locate 
very  near  the  line  of  another  lessor,  Caldvrell. 
Defendant  accordingly  consulted  both  plaintiff 
and  Caldwell,  who  both  agreed  to  the  location 
chosen,  with  the  notice  from  defendant  to 
plaintiff  tiut  If  It  proved  a  paying  well,  de- 
fendant would.  In  Justice  to  Caldwell,  put 
down  another  ou  Caldwell's  side  of  the  line, 
as  an  offset  This  was  Ame.  The  well  on 
plaintiff's  side  of  the  line  proved  a  fair  pro- 
ducer, though  It  declined  after  a  few  weeks; 
and  the  other  well  was  then  sunk  on  Cald- 
well's side,  and  proved  about  an  equal  pro- 
ducer. This  second  well,  known  as  "Caldwell 
No.  4,"  to  the  chief  subject  of  plalntifTs  com- 
ptolnt  and  request  for  an  account  It  is  quite 
apparent  as  the  learned  Judge  reports,  that 
each  of  these  iwelto  draws  Its  supply  partly 
from  the  other's  territory;  but  this  was  fore- 
seen, and  an  express  agreement  made  as  to  the 
location  of  the  first  one,  and  the  necessity  for 
the  second  "as  an  offset."  The  plaintiff's  bU, 
therefore,  on  this  branch.  Is  conduslvely  met 
by  his  own  agreement  beforehand  to  the  con- 
duct he  now  complains  of.  In  eases  of  thto 
itittd,  arising  from  coufilcUng  dalms  as  to  the 
territory  from  which  the  supply  of  any  partic- 
ular well  Is  drawn,  the  rights  and  duties  of  the 
parties  must  be  determined  by  their  contracts. 
As  between  the  parties,  each  lease  must  stand 
upon  its  own  terms.  The  obligations,  for  ex- 
ample, of  the  defendant  to  the  plaintiff,  de- 
pend on  the  lease  from  the  latter  to  the  for- 
mer, and  are  not  in  any  way  Increased  or 
diminished  by  other  leases  from  other  parties. 
If  the  defendant  derives  some  collateral  or  in- 
ddental  advantages  from  Its  leases  of  adjoin- 
ing territory.  It  Is  entitied  to  them,  jTist  as 
a  stranger  would  be.  It  may  operate  them 
Jointly  at  less  expense,  or  it  may  be  helped 
In  other  ways  by  having  both  onder  one  man- 
agement It  Is  only  when  the  weUs  on  adjoin- 
ing territory  are  being  frandnlently  nsed  to 
drain  the  complainant's  land  that  courts  have 
any  occasion  to  interfere.  The  practical  test 
is  to  be  found  in  the  question,  are  the  out- 
side wells  (as,  for  example,  the  Caldwell) 
draining  the  Colgan  wells  to  snch  an  extent 
that,  If  the  former  were  operated  bj  &  tMrd: 
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pextj,  the  defendant,  as  leBsee  of  the  latter, 
would  find  It  good  management  to  put  down 
another  welt  to  save  Ita  own  leased  territory 
from  exhalation?  If  bo,  then  good  faith  to 
tta  lessor  woold  require  it  to  put  down  the 
additional  well,  that  the  lessor  might  get  his 
proper  royalty.  But,  If  not,  the  latter  has  no 
canse  of  complaint  If  plaintiff,  as  owner, 
would  not  find  it  profitable  to  put  down  a  well 
to  Mtofi  tals  neighbor's  draioiu^  of  his  land, 
the  lessee  cannot  be  held  to  Koy  hl^er  obliga- 
tion. He  la  not  bound  to  work  at  bis  own 
loss  for  bis  lessor's  profit  In  the  preswt  case, 
so  far  from  establishing  any  trand,  the  plain- 
tiff has  clearly  shown  the  entire  good  faith 
of  tbe  defmdant 

On  the  other  branch  of  tbe  caae  the  eonit 
below  found  that  tbe  western  halt  of  the 
term  '^would  fnrnlsh  at  least  one  paying 
mill,"  and  decreed  that  a  w«U  should  be  put 
down  by  the  appellant  There  Is  nnfortu- 
aately  no  evidence  wbater^  to  support  this 
flndlog.  Not  a  single  witness  says  so,  and 
three  exi>erlenced  operators  examined  by  de- 
fendant testify  podtively  as  to  their  Judg- 
ment that  another  well  would  not  pay  for  its 
cost  All  that  tbe  plaintiff  showed  was  that 
there  are  several  wells  on  farms  adjoining 
the  west  half  which  are  producing  oU.  How 
much  was  not  shown,  nor  whether  any  of 
them  had  paid  for  Its  cost  On  the  other 
band,  the  defendants  witnesses  testified 
that  these  wells  were  light  producers,  and 
while  they,  being  down,  can  now  be  worked 
at  a  profit  yet  they  have  not  paid  for  their 
cost  and  are  a  posl^ve  disproof  of  tbe  wla- 
dom  of  putting  down  another.  The  extent 
of  plalntlfTs  own  testimony  was  that  he 
thonght  he  "could  get  plenty  of  other  parties 
to  take"  the  land,  "but  I  will  do  it  mys^." 
This  Is  very  far  short  of  what  la  required. 
So  long  as  the  lessee  Is  acting  In  good  faith 
on  business  judgment  he  Is  not  bound  to 
take  any  other  party's,  but  may  stand  on  his 
own.  Every  man  who  invests  his  money 
and  labor  In  a  boslnera  does  It  on  the  confi- 
dence he  has  in  being  able  to  conduct  It  In 
his  own  way.  No  court  has  any  power  to 
impose  a  different  Judgment  on  him,  how* 
ever  erroneous  It  may  deem  his  to  be.  Ita 
right  to  Interfere  does  not  arise  until  It  has 
been  shown  clearly  that  he  Is  not  acting  In 
good  faith  on  bis  business  Judgment  but 
fraudulently,  with  intent  to  obtain  a  dishon- 
est advantage  over  the  other  party  to  the 
contract  Nor  Is  tbe  lessee  l>ound,  in  case 
of  difference  of  Judgment  to  surrender  his 
lease,  even  pro  tanto,  and  allow  the  lessor  to 
experiment  Lessees  who  have  bound  them- 
selves  by  covenants  to  develop  a  tract  and 
have  entered  and  produced  oil,  have  a  vested 
estate  In  the  land,  which  cannot  be  taken 
away  on  any  mere  difference  of  Judgment 
It  Is  not  within  the  Jurisdiction  of  any  court 
to  oust  tbe  owner  and  forfeit  the  title  to  es- 
tates In  that  way.  and  tbe  Jurisdiction  of  eq- 
uity to  decree  any  specific  act  or  declare  Cor- 
fedture  depends  on  fraud  averred  and  fully 


proved.  Experimental  drilling  of  othw 
wells  on  the  western  portion  of  this  tract 
may  work  Injury  to  defendant's  wells  al- 
ready down,  without  any  corresponding  ad- 
vantage to  the  plaintiff.  The  weight  of  ths 
evidence  is  that  such  would  be  the  probable 
result  but;  whether  It  would  or  not  the  de- 
fendant is  not  bound  to  submit  to  the  ex- 
periment It  has  an  estate  in  the  whole 
tract,  has  fully  performed  its  agreement  In 
relation  thereto,  and  not  a  single  fact  has 
been  shown  to  authorize  the  court  to  Inter- 
fere with  Ite  title  or  possession.  Decree  re- 
versed, and  blU  directed  to  tw  dismissed, 
with  costs. 


OH  Fa.  St  3tt) 

TOUNG  V.  FOREST  OIL  00.  et  al. 

(Supreme  Court  of  PeDDSjlvanla.   Dee.  80, 
1890.) 

OIL  LBASBS— RIGHTS  OF  PARTIBS— HUIiTl- 

FARIOUSNBSa. 

1.  A  bill  by  a  lessor  of  land  against  the  original 
lessee  sad  his  snccMsive  assignees,  being  as  to 
tiw  PTMent  holder  nothing  mora  than  an  eJee^ 
meat  bill  for  breach  of  covenant*  and  as  to  ue 
other  defendants  s  personal  action  for  damages. 
Is  demurrable  for  mnltifariouBDeas. 

2.  A  lessee  of  oil  Isnds  cannot  under  any  im- 
plied corenaDt  be  compelled  to  put  down  a  well 
on  a  certain  part  of  the  pranisai,  on  penalty  of 
forfeiture  of  the  lease,  except  on  proof  of  fraud 
In  fact.  It  is  not  enough  that  as  against  hla 
Judgment  that  it  would  not  be  profitable,  the  les- 
sor, or  experts,  or  the  court,  or  all  of  than,  have 
a  different  opinion. 

3.  A  lease  for  so  long  as  oil  can  be  "found  or 
produced  in  paying  quantities"  is  not  terminated 
when  it  is  no  longer  profitable  for  the  lessor;  the 
phrase  having  reference  to  the  operator,  to  be 
constrned  by  Us  Judgment  when  exercfaed  in 
good  faith. 

Dean,  J.,  dlssaitlng; 

Appeal  from  court  of  conunon  pleas,  AUe- 
gbeny  county. 

Suit  by  Andrew  B.  Tonng  against  the  Fof^ 
est  Oil  Company  and  others.  Decree  for 
plaintiff.   Defendants  appesL  Reversed. 

Geo.  J.  Vfoif,  R.  W.  Cummins,  and  J.  M<^. 
Carpenter,  for  ^ppeUanti.  A.  Woodward, 
for  appellee. 

MITCHELL,  J.  This  Is  a  blU  by  the  lessor 
of  oil  land  to  declare  a  forfeiture  of  the  lease 
for  failure  to  develop  tbe  land,  and  for  dam- 
ages for  dialnlng  it  from  wells  on  nelghboc^ 
ing  leaseholds,  or,  in  tbe  alternative,  for  a  de- 
cree of  specific  performance  of  the  Implied 
covenant  by  sinking  additional  wells.  The 
Jurisdiction  in  cases  of  this  kind  is  discussed 
In  Colgan  v.  Forest  Oil  Co.  (cH^Inion  filed  here- 
with) 45  AtL  119,  and  we  need  only  say  now 
that  It  must  be  based  and  suatelned  on  the 
ground  of  actual  fraud.  The  bill  Is  a  strik- 
ing example  <^  the  danger  of  dragging  a  con- 
troversy of  this  kind  Into  a  court  of  equity, 
where  ordinarily  it  has  no  proper  place.  The 
bill  Joins  as  defendants  the  original  lessee, 
who  bad  parted  with  all  his  title  more  Uian 
seven  years  before  bill  filed,  and  all  the  sue- 
cesslve  assignees  down  to  and  Including  ths 
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Forest  Oil  Company,  appellant,  the  only  one 
now  tn  ixwsesslon  or  ^laimttig  title  as  lessee. 
No  J<^t  title,  poBBesslon,  or  liability  U  ava- 
led  or  sbown;  and  all  the  alleged  trespasses, 
droits,  and  Iweadies  of  coraiant  by  the  dU- 
ferent  assignees  of  tiie  lease  for  a  period  vi 
seren  eight  years  are  pitched  togethef  In- 
to hotchpot,  and  each  lessee  made  liable  for 
the  sum  total,  without  regard  to  the  stiltute 
of  limitations,  and  whether  the  allied  In- 
jury was  done  befwe  or  daring  or  after  his 
Interest  or  possesslm  nnder  the  lease.  As 
against  tbe  oil  company,  the  principal  defend- 
ant. It  Is  nothing  more  than  an  ejectment  bill 
for  bi^cb  ot  covenant;  and  as  to  the  other 
defmdants  it  Is  a  personal  actlMt  for  dam- 
ages. It  was  demurred  to  for  multifarious* 
ness  and  for  want  of  equity.  Tbe  demiurer 
should  have  be^  sustained  on  both  grounds. 

Bat,  without  reference  to  the  form  ot  tbe 
remedy,  tbe  case  is  wholly  destitute  of  merit 
on  the  facta.  The  learned  Judge  below  found 
that  "the  west  end  of  plaintUTs  farm  has  been 
sufficiently  developed,  but  we  do  not  think 
the  one  well,  No.  0,  was  a  sufficient  test  for 
the  north  and  east  portion  of  the  farm,  es- 
pecially as  there  was  not  a  trace  of  oil  or 
gas  In  It.  *  *  *  There  remains  a  large 
portion  of  plaintiff's  farm  which  •  •  • 
ought  to  produce  oil  in  paying  quantities,  with 
a  reasonable  degree  of  certainty."  And  fur- 
ther: "In  view  of  the  foregoing  findings,  we 
conclude  that  under  the  circumBtances  of  this 
case  the  defendant's  refusal  to  sink  additional 
wells  on  plalntitTs  farm  Is  a  wrongful  act, 
amotmtlng  to  a  fraudulent  use  of  the  lease, 
to  plaintUTs  Injury."  It  Is  manifest  that  this 
conclusion  proceeds  from  an  errooeous  view 
of  the  law,  probably  due  to  a  misapprehen- 
sion of  the  scope  of  the  case  of  Kleppner  v. 
Lemon,  176  Pa.  St  602,  3S  Atl.  109.  That 
decision  was  not  meant  to  stretch  tbe  Juris- 
diction of  equity  beyond  its  regular  and  es- 
tablished limits,  nor  to  blaze  out  any  new 
path  for  proceedings  on  oil  or  gas  leases,  dif- 
fering from  ordinary  remedies  between  lessor 
and  lessee.  It  rested  on  fraud  aQ^^  and 
proved,  and  fraud  In  fact,  not  merely  Infer- 
red from  a  difference  of  judgment  between  the 
defendant  and  the  court  as  to  tbe  profitable 
development  of  the  leased  premlsea.  In  the 
present  case  the  conclusion  of  tbe  court  rests 
on  nothing  else  than  such  difference  of  judg- 
ment. There  Is  not  a  scintilla  of  evidence  for 
any  other  basis.  The  lessee  contracted  to 
put  down  one  paying  well.  He  did  In  fact 
put  down  five,  four  of  which  produced  oil  for 
a  time.  Even  conjeddering  the  plalntitTs  side 
alone,  tbe  weight  of  tbe  evidence  In  favor  of 
the  court^B  conclusion  is  exceedingly  light 
Passing  over  the  plaintUTs  extraordinary 
reasoning,  that,  because  one  well  put  down 
In  the  alleged  insufficiently  tested  part  of  the 
farm  proved  to  be  a  dry  hole,  therefore  an- 
other bole  In  the  same  portion  would  produce 
a  paying  well,  we  have  looked  In  vain  for  any 
testimony  that  even  the  experts  are  willing 
to  stake  their  Judgments  on  any  such  result 


Not  a  fllni^  witness  says  so^  Thej  say  (and 
most  of  them  m  hypothetical  qnestlwis.  with* 
out  personal  acquaintance  with  the  localltj^ 
that  the  Indications  are  that  It  Is  "good  oa 
territory."  Mr.  dirnshsn,  the  witueu  best 
acquainted  with  the  land,  and  apparently  tbe 
most  tntelUg«it  and  competent  expert  ex- 
amined, says:  "The  chances  are  that  the  him* 
dred-foot  sand  [tbe  one  from  which  all  tbe 
oU  has  so  far  been  produced]  Is  pretty  weB 
drained;  but  the  hundred  foot,  In  all  proba- 
blUty,  Is  not  all  tbe  sand  that  Is  there."  He 
therefore  considered  the  property  as  having 
a  value  for  development  for  tbe  lower  sand. 
But  even  he  does  not  venture  the  opinion  that 
It  would  be  sound  business  Judgment  to 
spend  four  at  five  thousand  dollars  in  sink* 
lug  an  additional  well,  on  the  present  pros- 
pects at  Its  even  repaying  the  cost  Even  If 
he  and  all  the  others  had  said  so,  with  suffi- 
cient poBltlven^  to  convince  the  court  as  a 
matter  of  Judgment,  It  would  not  have  been 
enough.  The  undisputed  facts  were  that  on 
the  plalntlfTs  farm,  of  68  acres,  five  wells  had 
been  sunk;  being  as  favorable  a  showing  (see 
judge's  seventh  finding  of  fftcts),  In  propor- 
tion of  weUs  to  acreage,  as  much  the  greatest 
part  of  the  surrounding  territory.  Four  of 
the  wells,  howevor,  woe  <m  or  near  the  west- 
ern portion  of  the  farm,  and  only  one  on  the 
other  ^d^  which  proved  dry.  There  was, 
therefore,  a  considerable  Intervening  part  of 
tbe  farm  on  which  no  wdl  had  been  sunk. 
The  real  qnesticn  In  the  case  was  whether 
ttM  ondsslon  to  put  a  well  in  that  portlrai  of 
the  land  was  fraudulent  There  was  not  a 
scintilla  of  evidence  to  sastaln  any  such  con- 
clusion^ and  without  it  there  was  nothing 
on  which  the  bill  could  be  supported.  The 
operator,  who  has  assumed  tbe  obligati<HiB  <tf 
the  leue,  has  put  bis  money  and  labor  into 
the  undertaking,  and  Is  now  called  upon  to 
determine  whether  It  will  pay  to  spend  some 
thousands  of  dollars  more  In  sinking  another 
.well  to  burease  the  productlw  of  tbe  tract 
is  entitled  to  follow  his  ovm  judgment  If 
that  Is  exercised  in  good  faith,  a  different 
(pinion  by  the  lessor,  or  the  experts,  or  the 
court,  or  all  combined,  is  ot  no  consequence, 
and  wUl  not  authwlse  a  decree  Interfering 
with  him. 

The  plaintiff  claimed  that  the  lease  had  ex- 
pired because  oil  was  no  longer  produced  "in 
paying  quantities."  The  learned  judge,  vrhlle 
not  deeming  It  necessary  to  determine  tbe  ex- 
act meaning  of  this  phrase,  nevertheless  re- 
fused to  decree  any  relief  on  this  ground.  In 
this  he  was  clearly  right  Tbe  phrase  "fotmd 
or  produced  In  paying  quantities"  means  pay- 
ing quantities  to  the  lessee  or  operator.  II 
oil  has  not  been  found  and  the  prospects  arc 
not  such  that  tbe  lessee  Is  willing  to  Incur 
the  expense  of  a  well  (or  a  subsequent  or  sec- 
ond well,  as  the  case  may  be),  the  stipulated 
condition  for  the  termlnatlfm  of  the  leaae 
has  occurred.  So,  also,  if  oil  has  been  found, 
but  no  longer  pays  the  expaises  of  produce 
tion.    But  If  a  weU,  being  down,  pays  a  profit 
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— wran  ft'  unall  one,  over  the  operating  ez- 
penaee,— It  is  iirodQclng  In  ^'paying  quan- 
tltlea,"  though  It  may  never  reiwy  its  coat, 
and  the  ogientlon  aa  a  whole  may  result  In  a 
loss.  Few  welU,  except  the  very  largest,  re- 
pay oost  nnder  a  conalderable  time;  many 
■Dsrer  do;  bat  that  ia  no  reason  why  the  first 
km  BhouU  not  be  reduced  by  prcdts,  however 
small,  in  contlnnlng  to  operate.  The  phrase 
"paying  quantities,"  therefore.  Is  to  be  con- 
Btmed  with  reference  to  the  operator,  and  tqr 
his  Judgment  when  ezerdaed  In  good  faith. 
Decree  reversed,  and  bUl  directed  to  be  dls- 
mlaaedt  with  costs. 

DBLAN,  diasenti. 


OM  Pa.  at.  IM) 
LEWIS  T.  BOBOnGH  OF  HOHBSTEAD. 

<Sai»enie  Oonrt  of  Penniylranla.   Dee.  SOi 

1899.) 

B(mOUGHS-CHANGB  OF  STRBBT  OBADB- 
ORDINANCBS— DAHAOBS. 

1.  An  ordimujce,  though  ratltled  ai  one  an- 
tboridns  a  rBilroad  company  to  change  the 
mde  M  its  tra<^  across  a  street,  is  also  an  or- 
fflnance  lor  diange  in  the  grsde  of  the  street 
BMessarily  reqaired  by  change  in  the  grade  of 
die  railroad;  so  that  proceedings  for  damages 
for  change  of  the  street  grade,  done  by  the  raU- 
road  company  and  borough  anthorities  acting  Id 
conjunction,  are  properly  faistltnted  nnder  Act 
H»  24.  ^8. 

2.  Aet  May  24,  1878,  providing  that  whrn 
lionnich  autboritiee  change  tbe  grade  of  a  street, 
there&  cansiOR  damages  to  the  owner  of  prop- 
erty abotting  tnereoD,  without  liis  consent,  pro- 
-ceedings  shul  be  Instituted  for  recovery  oS  dam- 
ages mstained,  authorizes  recovery  of  damages 
by  0D«  whose  land  ahuta  on  the  street,  thoogh  not 
OD  tbe  part  where  grade  la  dianged. ' 

Aroeal  from  court  of  inmaum  plea,  Alle- 
gheny coant7* 

Issue  between  EUaabeth  Lewla,  as  plain* 
tiff,  and  the  borough  of  Homestead^  on  ap- 
peal from  report,  of  vlewerk.  Judgment  .for 
plaintiff.   Defendant  appeala.  Affirmed. 

John  F.  Cox  and  Edwin  W.  Smith,  for  ap- 
pellant. Cyrus  0.  Brock  and  Ffeanklin  P. 
Uma,  for  appellee. 

BBOWN,  J.  This  was  an  iaane  awarded 
on  an  appeal  from  the  rei>ort  of  viewers  ap- 
pointed to  assess  damages  alleged  by  Elisa- 
beth Lewis  to  have  been  cansed  to  her  prop, 
erty  by  changing  the  grade  of  City  Farm 
Lane,  a  street  in  the  borough  of  Homestead. 
The  petition  for  the  appointment  of  viewera 
sets  forth  the  injury  done  by  the  change  of 
the  grade  of  the  street,  and  It  was  a  mere 
loadvertenoe  on  the  part  of  tbe  viewera  to 
call  It  Heisel  street  The  issne  was  on  tbe 
matters  appearing  In  the  petition,  and  no  Im- 
pMtance  Is  to  be  attached  to  the  merely 
formal  mistake  made  by  the  viewers  in  nam- 
ing tbe  street,  to  which  onr  attention  has 
been  called  in  appellant's  history  of  the  case. 

The  appellee  owned  a  lot  of  .ground  in  the 
borough  of  Homestead,  abutting  on  City 
Farm  Laaa   Fittgr  feet  north  of  this  lot  the 


Pittsburgh,  McEeesport  &  Toughlogbeny 
Ballroad  crossed  this  street;  and  the  bor- 
oufi^  of  Homestead,  by  ordinance  passed  Oc- 
tober 9,  1884,  authorized  tbe  railroad  com- 
pany to  change  the  grade  of  Its  tracks  from 
UcClure  street  to  tbe  eastern  borough  limits. 
In  accordance  with  an  attached  plan.  The 
ninth  section  of  this  ordinance  provided  that 
at  Ct^  Farm  Lane  tiiere  should  be  an  over- 
head crossing  spanning  the  entire  street 
By  ordinance  passed  March  4,  1895,  this  sec- 
tion was  repealed.  In  pursuance  of  the  first 
ordinance  the  tracks  were  raised,  and  their 
raising  necessitated  a  change  in  the  grade  of 
CI^  Farm  Lane,  the  change  extending  from 
the  railroad  crossing  to  the  line  of  tbe  prop- 
erty of  Mrs.  Lewis.  But  a  single  error  haa 
been  aeslgned.  which  Is  the  refusal  of  the 
court  to  affirm  the  only  point  submitted  by 
the  defendant,— "that  under  all  the  evidence 
the  plaintiff  Is  not  entitled  to  recover,  and 
the  verdict  should  be  for  the  defendant" 
In  support  of  this  assignment  It  is  contended 
first  that  there  was  not  a  change  of  grade  of 
City  Farm  Lane  by  tbe  ordinance  of  Octo- 
ber 9,  1894.  and  therefore  there  can  be  no  re- 
covery in  tbls  form  of  proceeding.  The  ordi- 
nance is  entitled  "An  ordinance  granting  un- 
to the  Plttabutgih,  McKeesport  and  Youghlo- 
gheny  Railroad  Company  the  right  to  change 
tbe  grade  of  Its  tracks  from  MeOlure  street 
to  the  eastern  Une  of  the  borough  In  tbe  bor- 
ough of  Homestead."  And  tbe  first  section 
Is  as  follows:  "Be  It  ordained  and  enacted 
by  the  borough  of  Homesteivd  In  council  as- 
sembled and  it  la  hereby  ordained  and  enact- 
ed by  the  authority  of  the  same:  that  the 
Pittsburgh.  McEeesport  &  Toughlogbeny 
Bailroad  Company  be  and  Is  hereby  author- 
ised to  change  tbe  grad^  of  Its  tracks  in  the 
borough  of  Homestead  from  McClnre  street 
to  the  eastern  line  of  the  borough.  In  accord- 
ance with  the  plan  hereto  attached,  desig- 
nated and  marked  plan  'O*  No.  19."  Section 
S  provides  that  tbe  construfitlon  shall  be  un- 
der the  -direction  of  the  borough  engineer. 
This,  of  course,  included  the  raising  of  the 
tracks  of  the  railroad  company  at  tbe  street 
crossing;  and  the  evld»ice  shows  that  what- 
ever was  done  in  changing  the  ^ade  of  the 
atreet  made  necessary  by  the  raising  of  tbe 
tracks,  the  railroad  company  and  the  bor- 
ough a'uthorltleB  did,  acting  in  conjunction. 
Borough  authorities  alone  have  power  to 
change  the  grades  of  streets  and  alleys,  and 
the  ordinance  authorizing  a  raising  of  tbe 
tracks  of  tbe  railroad  company,  which  necea* 
sarily  Involved  changes  in  the  grade  of  the 
streets,  must  be  construed  as  an  ordinance 
of  the  borough  providing  for  changes  In  tbe 
grades  of  Its  highways  crossed  by  the  rail- 
road. No  other  construction  would  be  rea- 
sonable. The  railroad  company  bad  permis- 
sion simply  to  raise  Its  tracks.  That  the 
atreet  crossed  might  properly  conform  to 
them  when  raised,  a  change  in  grade  became 
necessary;  and,  as  tbe  raising  of  tbe  tracks 
was  by  antborl^  of  the  ordinancet  the 
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tiuagtt  In  fbe  grade  at  tbe  street  wblcb  fol- 
lowed was  made  under  It  We  are  therefore 
of  the  oj^nlon  that  the  t^ange  of  giade  of 
City  Farm  Lane  was  made  imder  tbe  ordi- 
nance of  October  9,  18B4,  and  that  the  pro- 
ceedings for  the  recovery  of  damages  were 
properly  Instttnted  under  the  act  of  May  24, 
187a 

'  It  Is  further  contoided  that,  as  ttme  was 
no  change  of  grade  Immediately  ia  front  of 
plaintiff's  inoi)ert7t  there  can  be 'no  recovery. 
The  act  of  May  24,  1878,  expressly  prorldee 
that  m  aD  cases  where  tbe  proper  aatluwl- 
ties  of  a  boroogh  within  this  commonwealth 
change  flu  grade  of  any  street  or  alley,  or  in 
any  way  alter  or  eolarge  the  same*  thereby 
causing  danuge  to  the  owner  or  ownen  of 
property  abutting  tibereon,  without  the  con- 
sent ci  the  owner,  proceedings  shall  be  bwU- 
tnted  for  the  recorery  of  tbe  damages  sos- 
talned.  The  proceedings  before  as  are  nnd» 
that  act  It  does  not  provide  that  the  lotip- 
erty  most  abnt  on  the  changed  grade  of  the 
street  but  on  the  street  which  may  hare  been 
altered  In  any  way,  at  any  point,  so  as  to 
cause  damage  to  tbe  proper^.  What  Is  said 
by  the  inesent  chief  Justice  hi  Mellor  t.  City 
of  Philadelphia.  160  Pa.  8t  614,  28  Atl.  981, 
In  snstalnlng  a  Judgment  for  da^nages  done 
to  a  property  which  did  not  front  or  abut  on 
tbe  street  whose  grade  had  been  changed,  ef- 
fectually disposes  of  the  sec(md  objection. 
He  there  said:  "The  respectlTe  datms  ot  the 
plalntlfla  to  conq>enBatlon  were  baaed  on  the 
constitutional  prorUon  that  'munlcftnl  and 
other  corporations  and  Indlrldnals  takvested 
with  the  prlTll^  of  taUng  private  property 
for  public  use  shall  make  Just  compoisatlao 
for  property  tak^  bijared  or  destroyed  by 
the  constmctica  or  enhu^ment  of  their  works, 
highways  or  Improvements.'  •  •  •  Cmst 
art  16, 1  8.  Defendant's  contention  was  that 
this  provision  Is  inapplicable  to  any  of  the 
cases  under  consideration,  because  neither  of 
the  properties  fronts  or  abuts  on  either  of  tbe 
streets  the  grade  of  which  was  changed.  This 
would  indeed  be  a  very  narrow  and  unrea- 
sonable constrDctlon  of  tbe  words  above  quot- 
ed, especially  in  view  of  tbe  history  and  ob- 
ject of  tbe  constitutional  provision.  It  was 
Intended  to  provide  against  tbe  great  Injustice 
that  was  continually  resulting  from  the  ruling 
of  this  court  in  O'Connor  v.  Pittsburgh,  18 
Pa.  St  189,  that  'the  constitutional  provision 
for  the  case  of  private  property  taken  for  put>- 
Uc  use  extends  not  to  the  case  of  property  In- 
jured or  destroyed.*  In  ccMmection  with  this 
statement  of  the  controlling  i^clple  in  that 
case,  Mr.  Chief  Justice  Gibson  suggested  that 
tbe  omission  might  be  supplied  by  ordinary 
legislation,  but  no  such  legislative  action  was 
ever  taken.  It  was  not  until  the  adoption  of 
our  present  constitution,  nearly  a  quarter  of  a 
century  thereafter,  that  an  appropriate  rem- 
edy was  i>rovided.  In  the  form  of  tbe  section 
above  quoted.  In  doing  this  the  people  of  the 
commonwealth  recognized  In  a  practical  way 
the  Justice  ot  compensating  private  property 


owners,  not  only  for  property  taken,  but  also 
for  property  Injured  or  deetroyed.  by  mantel- 
pal  and  other  corporations,  and  IndtvldDals  of 
the  specified  class,  by  the  constrDction  and  en- 
largement of  tbslr  worksi  Ugbways,  or  bn- 
provements.  There  Is  nodiing  in  tite  ptnsse* 
ology  of  the  section  that  can  be  ev«i  tortnrod 
bito  a  limitation  of  Ita  prorialons  to  propoty 
fronting  or  abatting  on  the  particular  wock, 
highway,  or  Improvemoit  by  the  amstructton 
or  «ala^emait  of  whldi  said  ivoperty  was  In^ 
Jured  or  destroyed.  Tbe  seetlon  in  questlOD , 
cannot  be  thus  narrowly  construed  without 
reading  Into  it  vrocds  which  are  not  in  it  and 
were  never  Intoided  to  tw  there."  ^niis  same 
questlcm  was  discussed  lqr*oiir  Brother  FtBl  In 
Re  Melon  St,  182  Pa.  Bt  897.  88  AtL  482,  38 
L.  R.  A.  2^  in  an  elabcwate  ophilon,  from 
which  we  extract  the  following^  and  apply  K 
to  the  case  before  us:  "Where  the  part  of  a 
street  In  ftont  of  a  pnpeety  Is  vacated,  tlw 
owner's  right  to  compoisation  is  conceded,  but 
the  right  is  denied  unless  there  Is  an  actnal 
vacation  and  dosing  of  the  paxt  of  tbe  stee^ 
on  wbldi  tbe  property  abuts.  It  is  evidoit 
however,  that  without  the  impairmeiM  of  the 
owna''B  outlet  In  one  direction,  his  property 
may  be  rendered  comparatively  worthless  1^ 
a  change  li^  the  physical  condition  ot  a  street 
To  draw  the  line  between  owners  who  may 
and  owners  who  may  not  recover,  at  tbe  point 
where  the  deprivation  of  access  Is  total.  Is  to 
draw  it  art)ltrarily.  The  abutting  owner's 
special  right  hi  a  street  as  a  means  of  access 
to  his  property.  Is  not  limited  to  tbe  i^art  ot 
the  street  on  which  his  property  abuts.  Sudi 
a  limitation  of  the  right  would  deny  him  com- 
pensation If  all  of  tbe  street  except  the  part 
Immediately  In  front  of  his  property  were  va- 
cated. His  right  Is  the  right  of  access  In  any 
direction  which  the  street  permits." 

It  Is  still  further  contended  by  the  defend- 
ant that  there  ca^  l>e  no  recovery  in  thia  ac- 
tion because  It  was  tried  as  If  it  were  one  of 
trespass  for  the  recovery  of  damages  that  did 
not  result  from  the  changed  grade  of  the 
street  but  from  other  causes.  The  learned 
Judge,  In  submitting  the  case  to  the  Jury,  cau- 
tioned them  against  considering  any  damages 
except  those  caused  by  the  change  of  the 
grade.  He  told  them  that  if  they  found  the 
proper^  to  have  been  Injured,  the  plaintiff 
could  not  recover,  unlesa  the  Injury  resulted 
"from  the  change  of  grade  alone,  because,  in 
this  action,  It  being  under  an  act  of  assembly, 
you  can  find  only  the  damages  done  by  reascA 
of  the  change  of  grade.^ot  by  the  neglect  to 
put  a  proper  sewer  there,  because  that  la  an 
action  that  is  independent  of  this,  and  a  suit 
for  that  must  be  brought  Any  allowance 
for  anything  of  that  kind  would  only  subject 
the  case  to  be  tried  over  again.  This  Is  a  pro- 
ceeding under  an  act  of  assembly  for  damages 
for  changing  the  grade,  tbe  damages  done  by 
that,  if  you  find  that  caused  the  damage." 
And,  In  Instructing  them  as  to  tbe  pn^r 
measure  of  damages,  he  said:  "It  Is  the  dif- 
ference In  value  before  and  after  the  grade. 
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as  alVected  by  the  grade.  *  •  •**  Tbe 
meuara  of  damages  Is,  "Wbat  Is  the  dlffov 
eDce  In  the  maiicet  ralne  before  tbe  grade 
was  made,  and  Immediately  aftn  tte  grade, 
as  affected  It"  The  cbange  of  grade  In 
tills  street  baring  been  made  by  the  bonni^ 
of  Homesteftd  by  Tfrttie  of  an  ordinance,  the 
plaintiff  being  entitled  to  recover  any  dam- 
ages she  may  have  BOBtalned,  even  If  tlte 
cbange  of  the  grade  was  not  Immediacy  In 
front  of  her  property,  and  the  questlim  at  Is- 
sne  baring  beoi  properly  submitted  by  tbe 
eoort  below  to  the  Jury,  the  assignment  of  er- 
ror Is  oTerruled,  and  the*  Judgment  afllnned. 


OH  Fa.  St.  IS) 
KERN  T.  SDCOND  A.YB.  TBACTIOM  00. 

(Bnpreme  Court  of  Pennsrlrania.   Dee  80. 
1899.) 

BTRBBT  RAIUtOADS-CONTRIBUTOBT 
NBQUOBNCB. 

nafaidfl  li  guilty  of  contributoT  ncsUgence 
where,  otter  ■touplng  his  hone  10  or  12  feet  from 
■  street-car  traclt,  wheDce  he  cooJd  see  one-foarth 
of  a  mile,  and  KeiDg  no  car,  he  attempted  to  go 
forward,  bat,  on  flDdtns  his  team  italled,  backed 
Dp  XO  or  12  feet,  and  tben  went  forward  with  a 
spurt,  not  ktoking  again,  with  the  nsolt  that  lie 
was  struck  br  a  ear. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny couitj. 

Acdon  by  J<rtm  Keen  against  tiie  Second 
ATeane  Tractiou  Gonkpany.  Jodgmoit  for 
plalntlB*.  Defendant  appeals.  Reversed. 

Geo.  C  WUson  and  W.  D.  Brans,  tm  ap- 
pellant. W.  J.  Brennen,  for  appellee. 

BBOWN,  J.  We  need  not  teU  thla  appel- 
lee wliat  bis  duty  was  In  approaching  tbe 
tracks  of  the  street-railway  company,  for  he 
seems  to  bare  understood  It  as  well  as  we 
could  declare  It  He  testifies  that,  after  bis 
wagon  was  loaded,  he  left  It  standing  about 
100  or  125  feet  from  tbe  track,  and  walked 
np,  and  looked  to  see  whether  a  ear  was  com- 
ing. He  fnrtlier  says  he  conld  see  at  least 
a  qoarter  of  a  mile,  ahd  no  car  was  in  sight 
He  tben  returned  to  bis  wiagon,  and,  starting 
bis  horses,  drove  np  to  about  10  or  12  feet 
from  the  track,  and  stopped  again  and  look- 
ed, baring  a  rlew  of  the  tracks  for  about  a 
quarter  of  a  mile.  No  car  was  yet  to  be 
seen,  and,  baring  done  ererythlng  required 
of  blm  under  tbe  clrenmatances,  he  attempt- 
ed to  start  his  team  and  cross  the  tracks. 
Bat  bis  horses  were  unable  to  more  forward 
wltb  the  wagon,  and,  no  matter  what  bis 
care  and  caution  may  hare  been  to  that 
time,  oar  concern  Is  as  to  what  they  wero  If 
the  conditions  were  changed  under  which 
be  finally  attempted  to  cross  the  tracks.  He 
says  that  when  he  found  his  team  was  stall- 
ed, be  backed  It  about  10  or  12  feet,  and  then 
"started  np,  and  went  up  orer  this  place  In  a 
spurtf';  but  from  tbe  time  he  looked  from 
the  point  at  which  bis  team  had  flrst  stopped, 
he  did  not  look  again,  though  when  he  start- 
ed tbe  last  time  bis  oroortonity  to  see  an  ap- 


proaching car  for  a  quarter  of  a  mile  was  un- 
changed. The  proper  care  which  he  had  ex- 
ercised beforo  he  then  forgot  ud  what  he 
bad  prorlously  done  conld  not  rellere  blm 
from  what  be  was  botmd  to  do,  when,  after 
.  baring  waited  for  some  time,  he  at  last  start- 
ed his  team  to  cross  the  tracks  of  the  trac- 
tion company.  That  some  time  material  In 
properly  determining  the  qqestton  beforo  ns' 
had  been  consumed  by  the  plaintiff  In  back- 
ing bis  stalled  team  and  getting  ready  for  a 
fresh  start  cannot  be  doubted,  when  it  Is  re- 
membered that  in  tbe  Interral  tbe  colliding 
car  had  come  from  a  point  at  least  a  quarter 
of  a  mile  distant  The  Judgment  In  this  case 
cannot  be  sustained,  because  the  Injury  com- 
plained of  by  tbe  appellee  would  not  bare 
come  to  him  If  he  had  exhibited,  when  at  last 
readyto  start  with  his  load,  thesamecare  pre- 
rlouslyexerolsed,  and  which  It  seemshe  knew 
be  was  bound  to  observe.  Tbe  case  of  Dow- 
ney r.  Traction  Co.,  101  Pa.  8t  ISl,  2S  AtL 
1019,  has  been  pressed  upon  our  attention  as 
declare  of  the  question  before  ns.  The  facts 
there  were  entirely  different  The  plaintiff 
testified  that  he  had  stopped,  looked,  and 
listened  a  rod  and  a  balf  from  tbe  track,  bnt 
conld  not  see  very  far,  on  account  of  the 
comer  buildings,  and  that  ea  far  as  he  cotdd 
see,  no  car  was  in  sight  Kern,  however, 
could  see  for  a  quarter  of  a  mile  when  he 
looked,  bnt  in  tbe  end  started  without  look- 
ing at  all,  and  no  parallel  can  be  drawn  be- 
tween the  two  cases.  Callahan  v.  Tractiou 
Co.,  1S4  Pa.  St  428,  89  Ati.  222,  also  brought 
to  our  notice  by  the  appellee,  presents  utter- 
ly different  conditions,  fully  set  forth  In  tbe 
opinion  of  our  Brother  Fell,  and  nothing  can 
be  fonnd  In  It  to  Justify  tbe  affirmance  of 
tbe  judgment  before  us.  Tbe  learned  trial 
Judge,  In  his  charge  to  the  jury,  aptly  and 
properly  said:  "Now,  then.  If  that  took  such 
a  time— If  trying  bis  horses  and  going  back 
there  took  such  a  time— that  a  car  conld  come 
along  there  In  that  quarter  of  a  mile;  If  be 
took  so  much  time  as  that  undoubtedly  he 
'  was  bound  to  look  again,  because  his  looking 
would  not  have  amounted  to  anything  at  all; 
if  tbe  time  he  took  to  do  that  would  have 
brought  a  car  traveling  along  this  track  with- 
in reach  of  him,— then  he  was  certainly 
bound  to  look  again.  If  he  could  see,  with- 
out any  trouble  to  himself,  without  any  dif- 
ficulty, or  more  than  a  reasonable  amount  of 
trouble;  If  with  any  amount  of  trouble  he 
could  have  seen,  after  he  did  back,  whether 
there  was  a  car  coming  or  not— be  was 
bound  to  look  there,  and  he  does  not  tell  us 
that  be  did  look."  Reading  this  portion  of 
the  charge,  we  are  at  a  loss  to  understand 
why  tbe  first  point  submitted  by  tbe  defend- 
ant was  not  affirmed.  Its  language  and  tbe 
refusal  to  affirm  the  point  are  Irreconcilable. 
Tbe  <^urt  should  have  consistentiy  adhered 
to  what  It  so  well  said,  and  affirmed  the 
point.  The  assignments  of  error  are  sus- 
tained, the  Judgment  revened,  and  Judgment 
la  now  entered  in  farc»«  ot  tbe  defendant 
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BOEHMBB  T.  PmSBUBQ,  A.  ft  If.  TBAO- 
TION  CO. 

(Supreme  Court  of  Peniurlmilft.  Jan.  2,  1900.) 

■TRBBT  RAII.WATS-0OLUSI0N-0(»tTBIBU- 
TOKT  NBOLiaSNCH. 

HaintUTfl  team  bdng  rtrock  bj  a  car  od  the 
down  track,  coming  from  the  direction  In  which 
he  had  been  going  on  the  np  track,  Jost  as  he 
turned  onto  the  track,  and  the  testimony  being 
merely  that  he  did  not  see  or  hear,  and  not  that 
he  looked,  and  it  b^g  a  clear  day,  and  manifest 
that  he  could  have  Been  it  for  a  loni^  distance 
away  if  he  had  looked,  contributoir  nctflgenea 
furerenta  lecoreir. 
Sterrett.  G.  7.,  diasentlng. 

Appeal  from  court  of  commoD  {deaa.  Alle- 
Cbeny  county. 

Action  by  Christian  Boebmer  agalmt  the 
Pittsburg,  Allegheny  A  Manchester  Traction 
Company.  Judgment  for  defendant  Flaintlffl 
mpeala.  Affirmed. 

T.  H.  J>KvtB,  for  aweUant  A.  If.  Neepo; 
for  appellee. 

GRBSIN,  3.  The  Judgmwt  In  thia  caae  waa 
a  oconpnlsory  nonsuit  on  account  of  the  ccm- 
trlbntory  negligence  of  the  plaintiff,  resoltlng 
In  a  e(^lon  on  a  streetHrallway  track.  The 
learned  trial  Judge  reviewed  the  evidence  on 
the  motion  for  the  nonsuit.  In  the  oral  charge, 
which  la  printed,  and  refused  to  take  off  the 
nonsuit  iQon  the  sobseqaent  argument  and 
from  this  dedaion  the  present  aKieal  la  taken. 
An  examination  €t  the  testimony  conTlncea 
□8  that  the  ruling  of  the  oonrt  below  was  cor- 

.  recL  Only  the  plaintiff  and  one  of  bis  wit- 
nesses actually  saw  the  coDisIon.  Hie  plain- 
tiff was  riding  In  an  open  buggy  or  buA 

,  wagon,  on  a  bright  day  in  April.  1887.  at  a 
little  after  9  o'dock  In  the  morning.  He  was 
driTlng  on  one  of  the  tracks  of  the  railroad  oo 
Fenn  avenoe,  a  wUe,  straight  street  In  Pitts- 
burgh and  could  easily  see  any  approaching 
car.  If  he  looked,  for  a  iong  distance  before 
him.  Be  was  on  the  right-hand  track,  going 
up  the  street  from  Point  Bridge,  when,  recol- 
lecting that  he  had  some  business  on  the  op- 
posite side  of  the  street,  he  tamed  off  from 
the  trat^  he  wsb  on  to  go  back  on  the  other 
track  of  the  rood,,  and  was  suddenly  stmck 
by  an  approaching  car  coming  from  the  direc- 
tion In  which  he  had  been  riding  on  the  first 
track,  fnnn  which  be  bad  Just  tamed.  He 
did  not  say  that  he  lo^ed  for  an  approaching 
car  before  going  on  the  seccnd  track,  but  he 
did  say  that  he  did  not  aee  or  bear  any  car 
approaching,  and  that  be  could  see  up  Fenn 
avenue;  that  the  street  ms  straight  for  seT- 
eral  squares  beyond  the  place  where  the  acci- 
dent ham»ened;  and  tbat  It  was  a  bright  day 
In  Aioll,  and  9  o'clock  In  the  morning.  As  a 
matter  of  course,  there  was  no  evidence  that 
he  looked  for  an  approaching  car,  and  the 
tact  of  *the'  Immediate  coUIsion  after  he  got 
m  the  second  track  proves  that  he  did  not 
His  own  testimony  as  to  how  the  collision  oc- 
curred Is  as  fonowsi  He  was  asked  to  state 
the  occurrence,  and  he  s^d:  ''Yes.  sir;  I  went 
op.  I  came  itp  from  the  Point  Bridge  from 


the  rigbt-hand  aide.  Q.  Ton  were  driving, 
were  you?  A.  Driving  In  the  bony*  Taa. 
Q.  By  yonrsdf  T  A.  Te%  sir.  Well,  I  came 
up  so  Car  as  ther-about  where  Qloienkamp's 
carriage  works  la  there,  and  I  wanted  to  get- 
Q.  Game  on  what  Mreet?  A.  On  Fenn 
street;  and  I  had  some  baslnefls  on  the  oppo- 
site side,  and  I  turned  across,  and  drove  down; 
hare  to  turn  aromd  again  to  get  across  the 
street  and  white  I  waa  doing  that  why,  the 
car  ran  on  me.  Q.  Now,  what  track  did  yon 
drive  on  when  you  were  coming  to  the  city? 
A.  On  the  ifgbt-hand  side.  Q.  Do  I  nndei^ 
stand  tbat  yon  then  trnned  dear  around  with 
your  vehicle,  and  got  on  the  other  track?  A. 
I  waa  on  tite  right-hand  side,  coming  In  the 
dty.  Q.  Now^  A.  Then  I  turned  aroond  to 
get  oo  the  other  side.  Q.  Which  track  wen 
yon  on  when  yon  woe  hit  by  the  car.  as  yon 
aayT  A.  On  the  right-hand  side,  going  down. 
Q.  In  oUb/a  words*  yon  were  on  just  the  other 
track  from  the  me  yon  were  driving  op  on?. 
A.  Tes,  sir.  Q.  Now,  where  did  the  car  strike 
the  buggy?  A.  Why,  In  the  hind  part  I  gueaa, 
or  In  the  middle.  Q.  When  you  were  in  the 
act  of  taming  around,  did  yoa  see  a  eat?  A. 
No,  sir.  •  *  *  Q.  Yon  may  sUte  whether 
or  not  the  car  was  going  In  the  same  direction 
that  you  were  going;  I  mean  the  car  that 
bit  you.  A.  Yes,  sir."  The  forgoing  was  the 
plalntUTs  testimony  on  his  examlnfttlon  In 
chief.  On  cross-examination,  after  stating 
that  It  was  9  o'dock  In  the  morning,  on  a 
bright  April  day,  and  that  be  could  see  a  few 
squares  oa  Penn  street  and  tbat  be  came 
np  Penn  av^ne  cn  the  rl^t-hand  side,  to* 
wards  Fifth  avenue,  he  was  asked:  **Q.  And 
when  yon  got  between  Second  and  Third 
streets,  you  suddenly  recollected  that  you 
had  an  errand  to  do  with  some  person  on  the 
i^poslte  side  of  the  street?  A.  Yes.  sir.  Q. 
That  Is  the  side  of  Fenn  avenue  next  to  the 
Allegheny  river?  A.  Yes.  sir.  Q.  And  yon 
turned  out  of  the  right-hand  track,  coming 
to  the  dty.  across  the  space  between  the  rails, 
and  on  the  other  track?  A.  Tes,  sir.  Q.  And 
while  you  were  In  the*act  of  turning  onto  the 
other  track,  and  getting  onto  the  other  trade 
going  to  the  Point  Bridge—  A.  Yes,  dr.  Q. 
You  were  struck  by  this  car?  A.  Yes,  sir.  Q. 
Yon  didn't  see  it;  and  yon  didn't  hear  It  ap- 
proach you?  A.  NOk  dr.  •  •  •  Q.  Was 
your  buggy  a  tag  buggy,  with  a  cover?  A. 
No,  dr;  it  vras  a  low  bnckboard  wagon.  Q. 
And,  as  soon  as  yon  got  on  the  trade,  going 
towards  the  Point  Bridge,  the  car  struck  yon? 
A.  Yes,  sir.  Q.  Your  buggy  wheels  had  not 
got  altogether  on  the  track?  You  wm  not 
turned  completdy  around?  A.  Why,  of  coarse, 
the  front  wheds  must  have  been  on  the  trade 
I  must  have  been  over—  Q.  How  Is  that? 
A.  The  horse  must  have  been  turned  around 
towards  Point  Bridge  when  It  was  stmck. 
Q.  But  yon  had  not  got  completdy  on  the 
track?  A.  Off  the  track,  yon  mean.  Q.  Off 
what  track?  Off  the  track  that  yon  came  op 
from  the  Point  Bridge?  A.  No,  that  track 
going  down."  Some  attempt  Is  made  to  argos 
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nam  flie  last  annrar  tbat  lA  had  (ot  enUvelF 
off  the  Dp  track,  and  altogether  cm  the  down 
tnek,  and  that  be  was  travdlng  on  the  latter 
trade  vtaen  be  was  strndc  But  tiiat  Inference 
eoniMt  be  Jnstlfled  ify  the  testUnooy.  He  had 
aald  that  the  front  wtaeds  were  on  the  down 
tradt  and,  aa  be  was  intending  to  croai  the 
tndc  entlr^,  he  was  eTldently  thlnUi^  of 
that  when  be  laM,  '*tbe  track  going  down." 
Bat  be  had  alio  aald  he  was  atroek  while  he 
was  In  the-  act  of  taming  from  tlw  np  track 
to  the  down  track,  with  the  hone  and  the 
front  wheeb  on  the  down  track.  Moreorer, 
be  had  alao  lald  the  collision  occurred  In- 
stantly that  he  was  on  the  track.  So  that 
Uiere  waa-no  qiace  <rf  time  to  r^ere  him 
from  the  charge  of  having  gone  npon  the 
down  track  Immediately  In  Ccont  of  an  ap> 
proacblng  car.  without  stopping  to  look,  and 
wlthont  actnally  looking,  for  an  approaching 
car.  Even  had  the  wh(^.body  of  his  wagon 
been  oa  the  down  track  at  the  moment  Of  the 
cdllslon.  It  was  too  short  a  time  to  idleve 
hbn  fnnn  the  charge  of  negligence  In  this  xe- 
Bpeet  Nor  does  the  testimony  of  the  witness 
White,  relied  npon  for  the  appellant,  htfp  the 
ease.  He  says  be  did  not  aee  the  actual  col- 
lision, but  that  when  he  first  saw  the  plaln- 
tur  be  (Uie  i>Ialntlfl)  was  on  the  track  going 
towards  Point  Bridge,  and  the  car  waa  80  or 
40  feet  behind.  Bat  the  collision  oecnrred  at 
this  Tery  Instant  ttie  attaiti<m  of  the  wttnesa 
being  dlTwted  'fw  a.  moment,  and  hla  testi- 
mony do»  not  conflict  with  that  of  tiie  plaln- 
•tlff  as  to  the  Immediate  aeqnence  of  the  act  of 
mtCTlng  upon  the  track  and  the  collision.  Tbe 
wttnesa  did  not  see  the  Immediately  preceding 
action  of  the  Tdilcle,  and  therefore  does  not 
assnme  to  describe  It;  bnt  the  tosttmony  of 
the  plaintiff  and  Us  witness  Dugan  makes 
this  -very  plain,  and  Bhowa  cqncluslTdy  that 
ttiere  waa  no  space  ot  time'  in  wbldi  the 
plaintiff  was  drirlng  down  on  the  track  to- 
wards Point  Bridge.  Dugan  testlfled:  **l  seen 
Mr.  Boehmer  come  up  Penn  avenue  from  the 
p<^t  past  the  yard  and  gate,  and  be  went  itp, 
I  suppose,  about  twenty  or  twoily-flre  feet, 
and  went  to  go  aooaa  the  street  and,  as  he 
turned  into  tbe  car  track  to  go  down  like, 
again,  tbe  car  hit  him,  and  knocked  him  out 
between  the  two  tracks,  and  between  tbe 
wtaeels  of  the  buggy,  and  we  run  over  and 
picked  him  up.  •  •  •  Q.  Ton  didn't  ob- 
aem  the  car?  A.  No,  sin  Q.  On  which 
track  waa  tbe  car  going  that  atmdt  him?  A. 
It  was  going  down.  Q.  It  was  on  tbe  same 
track  he  waa  on,  was  It?  A.  Tes,  sir.  Q. 
Ton  mean  after  be  had  turned?  A.  He  hadn't 
got  quite  turned  until  It  hit  him.  •  *  •  Q. 
State,  if  you  can.  in  what  podtlon  the  buggy 
waa  at  the  time  It  was  struck.  A.  Well,  it 
waa  Juat  about  going  hito  ttie  track,— flie 
wheels  of  It  only;  that  Is.  to  the  rlghthand 
tra^  going  down  towards  the  point.  *  •  • 
Q.  Ton  say  he  bad  not  quite  got  onto  tbe 
tack  at  the  time  he  waa  atruck?  A.  He  was 
Inst  about  In  the  act  of  the  wheda  Atagfitng 
Into  the  car  track.  Q.  Could  the  car  strike 


btm  on  the  left  side  of  tbe  boggy?  A.Iteonia 
have  hit  him  mi  either  one  of  tbe  aides.  He 
waa  just  about  dropping  Into  tbe  car  track 
when  he  waa  hit  *  *  *  Q.  The  old  genOe- 
man  had  gotten  on  the  track  a  accond  before 
he  was  atruck,  or  he  waa  Juat  In  tbe.  act  ot 
getting  ani  A.  He  was  lust  about  In  tbe  act 
of  getting  on  the  track.  Q.  Just  got  on,  and 
then  waa  atruck?  A.  Te^  air."  It  la  per- 
fectly clear,  ftom  the  testimony,  that  the 
plaintiff's  presence  on  tbe  down  track  and 
tbe  collision  were  dmultaneous  facta.  In  such 
drcumstancea,  there  being  no  evldaice  that 
he  looked  toe  an  approaching  car,  and  he  hlm- 
s^  ha^ng  testified  that  he  did  not  sro  tbe 
car,  when  It  waa  perfectly  manlteat  tbat  he 
could  most  cmrtalnly  have  aeen  It  tear  a  long 
distance  ahead  If  be  bad  looked  for  a  car,  tbe 
case  la  brought  strictly  within  tbe  long  line 
of  dedslons  that  fiirbld  a  recovery,  even 
agabiat  the  podtire  testimony  of  the  plaintiff 
tiut  he  did  look,  If  the  collision  Immediately 
followed  bis  pmence  on  the  track.  Bnt  here 
there  was  no  such  testimony.  On  the  con- 
trary, the  plaintiff  admlta  that  he  did  not  aee 
the  car,  and  therein  necessarily  admits  that 
he  did  not  look  for  it  The  assignments  ot 
error  are  dismissed.  Jodgment  affirmed. 


BTBBRETT,  a  J.,  dissents. 


(IM  Pa.  St.  88) 


In  re  BEECHWOOD  AVE. 
Appeal  of  O'MABA. 
(Snpreme  Court  of  FenDsjlTania.    Dee.  80, 

1S99.) 

BTRBET  mPROVBMENTS-ORDINAMCB-TITLIS 
—ASSESSMENTS— OBJECTIONS  WAITED. 

1.  An  ordiDaoce  ordaias  that  a  street  im- 
IwoTenieot  afaall  be  made;  its  title  declaring  it 
to  be  an  ordinance  "antborlzing"  the  grading, 
etc.,  ot  a  catain  street;  the  preamble  redtiog. 
the  petition  of  property  owners  for  "an  ordinance 
for  grading,"  etc.;  "therefore"  the  department  of 
pabUc  world  being  antborized  and  directed  hj 
the  enacting  clause  to  advertise  (or  proposals, — 
tbe  contract  to  be  let,  and  the  costs  and  ex- 
pmses  to  be  collected  according  to  law. 

2.  "Tbe  laying  of  ridewBlks"  Is  aatboilBed  by 
an  ordinance,  tbon|di  its  title  Is  one  authorising 
the  grading,  macadamiziag,  and  curbing  of  a 
street;  the  petition  for  tbe  ordinance  expressly 
praying  for  laying  of  iddewallu,  aa  part  of  tbe 
unproTement,  end  the  express  direction  and  an- 
thorizati^  in  the  ordinance  being  for  adrertise- 
meot  for  proposals  for  "the  laying  of  sidewalks," 
as  well  as  for  "the  grading,  macadamizing,  and 
curbing." 

3.  Though  an  arenne  be  constrocted  as  a  part 
of  tbe  park  system  of  a  city,  it  may  also  be  a 
local  improTement,  so  that  property  fronting  on 
It  may  be  "spedally  benefited,"  and  therefore 
subject  to  assessment. 

4.  The  creation  by  a  city  of  a  fund  by  a  loan 
for  meeting  deficirades  in  cases  where  property 
fronting  on  atrept  Improrements  will  be  slightly 
benefited  relatiTely,  and  tbe  city  wIU  be  obliged 
to  pay  a  considerable  part  of  the  cost,  does  not 
reliCTe  from  assessment  for  "special  benefits'* 
any  property  fronting  on  a  newly-improTed 
straet, '  qiecially  benefited  by  the  improTement. 

5.  Double  taxation,  In  tbat  property  is  assessed 
for  special  benefits  of  an  improTement,  and  also 
subject  to  general  taxi^tion  for  the  excess  of  cost 
of  the  improvement  above  tbe  special  assess- 
ments, is  not  illegal. 

6.  Property  may  be  assessed  for  inqvoremeata 
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ft  itreet,  thoo^  claimed  to  be  separated 
therefrom  b7  another  street:  tiie  ordinance  rela- 
tive to  ttae  latter  street,  thoogfa  introdoced  in 
coQDcils,  and  partially  acted  on,  not  awearing  to 
baTtt  been  oi»eratlTe. 

7.  It  cannot  for  tlie  first  time  on  appeal  from 
decree  asBessing  benefits  for  street  ImproTement 
be  objected  that  a  majoritr  of  property  owners 
did  not  sign  the  petition  for  the  improvement; 
Act  May  16,  1801.  |  10,  requiring  the  objection, 
under  penalty  of  estoppel,  to  be  raised  by  pro- 
ceedings on  the  ordinance. 

AppeaJ  from  court  of  common  pleaa,  AUe- 
gheny  county. 

In  the  matter  of  Beediwood  aTeane.  From 
a  decree  as  to  damages  and  benefits  team  im- 
proTementiii,  Bogei  O'Haxa  ^^eals.  Affirm- 
ed. 

Marron  A  McOirr,  S.  A.  &  Gtaas.  M.  Jotm- 
Bton,  and  W.  S,  Woods,  for  appellant  Clar^ 
enoi  Bori^g^  and  T.  D.  Oamahan.  A»r  appel- 
lee 

SIHRBim,  O.  J.  This  appeal  Is  from  the 
decree  of  the  court  below  dismlaslng  excep- 
tions, and  OMiflrmlng  the  report  of  Tlewers 
appointed  to  asceitBln  the  costs,  damagea,  and 
expenses,  and  to  assess  the  beneflts  resulting 
from  the  grsdliiK  «i  ■  fwi  an  ng^  and  laying 
the  sidewallcs  of  Beechwood  avenue  team 
Fifth  avenue  to  Forbes  street,  in  the  Twenty- 
Second  ward,  city  of  Plttsbml^  The  pro- 
ceedings in  court  were  commenced  by  presen- 
tation of  the  city's  petition,  reciting  an  ordi- 
nance approved  March  27,  1894,  entitled  "An 
ordinance  antborlzing  the  grading,  macadamis- 
ing and  corMng  of  Beechwood  avenue  from 
Fifth  Ave.  to  Forbes  street,"  ss  follows: 

"Whoeas  It  appears  by  tbe  petition  and 
affidavit  on  file  In  the  t^ce  of  the  cleA  ot 
councils  that  a  majority  of  prc^^erty  owners 
in  Interest  snd  number  abutting  upon  the  line 
ot  the  said  street,  have  petitioned  the  councils 
<tf  said  city  to  enact  an  ordinance  for  the  grad- 
ing, macadamising  and  curbing  of  the  same, 
therefore 

"Section  1.  Be  It  ordained,"  etc  "that  the 
department  of  public  Works  be  and  is  h»eby 
authorized  and  directed  to  advertise  In  accord- 
ance with  the  acts  of  assonbly  of  the  com- 
monwealth of  Pennsylvaida  and  the  ordinan- 
ces of  said  city  of  Pittsburg  relating  thereto 
and  regulating  the  same,  for  proposals  for  the 
grading,  macadamizing  and  curbing  and  lay- 
ing ot  sidewalks  of  Beechwood  avenue  from 
Fifth  avenue  to  Forbes  street,  the  contract 
therefor  to  be  let  in  the  manner  directed  by 
the  said  acts  of  assembly  and  ordinances. 
The  costs  and  expense  of  the  same  to  be  as- 
sessed and  collected  In  accordahce  with  the 
provisions  of  the  acta  of  assembly  of  the  com- 
monwealth of  Pennsylvania  relating  thereto 
and  relating  the  same." 

The  viewers  duly  appointed  under  said  pe- 
tition found,  among  other  things,  that  the 
costs  and  expenses  of  said  grading,  macadam- 
izing, etc.,  were  equal  In  'amount  to  tiie 
special  benefits  to  properties  frontbig  on  said 
mprovement,  and  tbey  accordingly  assessed 
hat  amount  on  the  properties  thus  found  to 


be  specially  benefltsd.  Td  Oat  xeport  appe- 
lant and  othen,  XMUt  of  flw  ownsrs  of  pn^ 
erty  fronting  on  said  avenne.  filed  exceirtions, 
which,  renewed  and  ■"«p»«*^»fl  In  court,  sped- 
fled  their  objectkms  to  Its  eonflrmatlon.  In 
substance,  as  bdlows:  (1)  The  «dbisnee  an- 
tborlxlng  tbo  Improvement  does  not  anthoriv 
the  Isylng  of  sidewalks,  Tbe  oEdlnuue 
does  not  ordatai  fliat  tbe  wait  shall  be  done, 
and  Is  otherwise  defective.  Beechwood 
avenue  Is  a  public  pleasuce  dciv^  many  miles 
In  length,  constmcted  as  part  of  the  paA  nys- 
ton  ct  the  city,  and  la  not  a  local  Inmove- 
ment  (4)  The  cost  of  said  Improvement  has 
been  provided  for  fay  dty  bonds  payable 
tascpayen  generally,  and  the  present  asseH- 
moit  amounts  to  doidde  taxation,  and  is  nn- 
Jnst,  InapiitaUeb  snd  lUegaL  (5)  That  exeq»t- 
anfs  property  does  not  front  or  abut  on 
Beechwood  avenue.  (This  exception  has  no 
application  to  any  of  the  fronting  properties, 
except  that  of  Hr.  O'Mara.  appelant  in  this 
case.) 

Aftu  hearing,  and  upon  due  conrtdemtlon, 
the  court  below  dismissed  the  exceptions,  and 
confirmed  the  rqirart  of  the  viewers.  The  ac- 
tion nt  tbe  teamed  court  In  titins  dlsmlsdng 
the  exceptions,  and  entering  the  decree  from 
which  this  and  otiwr  appeals  were  tsken,  was 
so  manifestly  correct  that  it  needs  no  vindi- 
cation at  our  hands.  Some  of  Hia  excqtthsu 
are  so  sharply  technical  that  lliear  should  not ' 
be  entertained.  Others  an  either  cmitrazy  to 
the  facts  ot  the  case^  or  so  devoid  of  merit 
tiftat  they  were  dghUy  dismissed  <m  one  or' 
both  of  said  grounds.  It  must  be  conceded 
that  the  ordinance  in  gaesttoii  Is  InartUdally 
and  bnnglingly  drawn.  Ouostdered  apart  from 
its  title  and  preamble,  there  might  bo  some 
ground  for  app^lant's  exception  that  it  does 
not  ordain  that  the  work  shall  be  done  or  tlie 
Improvemmts  made.  Bat  tba  tlUe  and  pream* 
hie,  which  are  parts  ot  an  ordinance,  as  they 
are  of  a  statute,  malce  phdn  the  purpose  of 
the  ordinance  la  question.  In  express  terms, 
Its  title  declares  it  to  be  an  ordinance  "au- 
tborl^og"  the  grading,  etc  of  Beechwood 
avenue.  The  preamble  recites  tbe  petition  of 
property  owners  on  the  line  of  the  prc^Hised 
Improvement  for  the  enactment  of  "an  ordV 
nance  for  the  grading,  macadamising,"  eta; 
and  "therefore,"  in  the  first  section  of  the  en- 
acting clause  of  the  ordinance,  the  depart- 
ment of  public  works  Is  authorized  and  direct- 
ed to  advertise  for  proposals,  etc.,— the  coa- 
tract  to  be  let,  and  the  costs  and  expenses  to 
be  collected  accordhig  to  law.  Ttae  questifu 
la  one  of  substance,  and  not  of  fonn.  it  plain- 
ly appears  tliat  the  intention  was  to  authorise 
tiie  work  to  be  done  as  it  was  afterwards 
completed  under  the  contract 

As  to  the  exceptitm  that  "the  laying  of  side- 
walks" was  not  authorized,  It  is  sufllclent  to 
say  that  the  petition  on  which  the  ordinance 
was  baaed  expressly  prays  tm  "laying  of  side- 
walks," as  part  of  the  proposed  Improvemoit; 
and  the  ordinance  Itself  not  only  authrarlsea 
and  directs  ttie  director  of  public  wwks  to  aA 
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rertlu  for  proposals  "for  tiie  grading,  macad- 
amlxliig  and  curbing"  of  Beecbwood  avenae,' 
bnt  also  tor  "laying  of  sidewalks"  thereon. 
U  to  tenet  these  latter  words  do  not  appear 
ta  tbe  title  of  the  ordinance,  bnt  It  if  not  re- 
quired that  the  title  should  be  a  complete 
Index  of  the  ctmtents.  It  Is  snffldently  spe- 
elfle  If  It  Indicates,  as  'In  this  case,  the  char- 
acter of  tbe  ImproTement  covered  by  the  or- 
dinance. Aside  from  that.  It  comes  with  bad 
grace,  ee^clally  from  those  who  petitioned 
for  "layhig  aldewalks,"  to  lie  by  imtU  the  tan- 
proTement  to  completed,  and  then  except  on 
the  ground  that  *^Bldewalfc8"  not  aatboiv 
iKd.  Fortunately  for  the  cause  of  Justice, 
we  are  not  called  wpaa  to  sustain  any  socb 
exception,  after  the  improvement  has  been 
nude,  and  those  who  petitioned  for  It  are  en- 
joying the  benefits  thereof. 

The  exception  that  Beechwood  avenue  Is  a 
public,  and  not  a  local,  Improvement  Is  snfll- 
deatly  answered  by  the  fact  that  the  report 
of  tbe  viewers  Is  predicated  of  a  finding  to 
the  contrary.  Aa  to  the  correctness  of  that 
finding  we  have  no  donbt  There  Is  nothing 
In  the  case  to  impeach  It  It  may  be  that 
Beecbwood  avenue  waa  constructed  as  part 
of  tbe  park  system  of  the  dty,  but  It  does  not 
follow  that  It  Is  not  also  decidedly  local,  and 
tiiat  property  frontliig  thereon  has  been  "spe- 
cially benefited,"  In  the  proper  sense  of  that 
tesm,  to  a  very  large  degree.  No  one  con- 
versant with  the  facts  can  have  any  doubt  as 
to  that  It  la  a  grave  error  to  assume  ttiat 
the  cost  of  tbe  Improvement  should  be  paid 
oat  of  the  proceeds  of  tbe  loan  created  by  the 
city  for  the  purpose  of  oiabllng  It  to  meet 
deOclencles  that  will  arise  In  casey  where 
propwty  fronting  on  Improvements  of  the 
same  kind  will  be  but  slightly  benefited  rela- 
ttvdy,  and  tbe  dty  wIU  be  obliged  to  pay 
nfearly  all,  or  at  least  a  very  coDsldnable  part, 
of  tbe  costs  and  expenses  of  such  Improve- 
ments. In  providing  the  fund  referred  to,  It 
was  never  Intended  by  the  city  to  relieve  from 
assessments  tor  "spedal  benefits"  any  prop- 
erty fronting  on  her  newly-Improved  streete, 
avenues,  or  boulevards  that  may  be  actually 
benefited  spedally;  that  Is,  benefited  over  and 
above  the  general  benefit  accruing  to  It  In 
common  with  other  property  In  the  vlcbilty 
ol  sncb  Improvements. 

Aj  to  appellant's  objection  that  by  the  as- 
sessment In  question  bis  property  will  be  sub- 
jected also  to  taxation  on  account  of  tbe  city 
bonds  Issued  for  said  loan,  and  therefore  to 
double  taxatlcn,  It  Is  suffldent  to  say  that 
the  latter  Is  no  ground  for  Immunity  from  as- 
sessment for  special  benefits  accruing  from 
local  Improvements.  Double  taxation  la  not 
illegal  unless  It  produces  Inequality  as  to  oth- 
er property  similarly  situated.  No  such  alle- 
gation Is  even  made  tn  this  case. 

It  has  not  been  shown  that  appellant^s  prop- 
erty Is  separated  from  Beecbwood  avenue  by 
pert  of  another  street  legally  established,  co* 
that  his  property  baa  ever  been  assessed  for 
tbe  tanprovemea*  of  such  street  The  ordi* 
45A.-8 


nance  on  which  he  relies  never  became  eftect 
Ive  for  any  purpose.  While  it  appeaia  to 
have  been  Introduced  In  councils,  and  partially 
acted  on,  it  does  not  lyqwar  to  have  been 

operative. 

Tbe  objection  that  a  majority  In  Interest 
and  number  of  the  property  owners  did  not 
sign  the  petition  to  coundls  was  not  made  tn 
the  court  below,  nor  Is  It  embraced  In  any  ot 
the  specifications  ot  error.  It  might  be  well 
dismissed  with  the  remark  that  It  Is  not  prop- 
erly on  the  record.  Treating  It  as  properly 
before  us,  however,  it  Is  still  without  merit 
The  tenth  section  of  tbe  act  of  May  16,  1801, 
makes  special  provision  for  raising  this  ob- 
jection by  proceedings  oa  the  ordinance,  under 
penalty  of  estoppeL  As  to  the  vital  Impor- 
tance of  definitively  settling  such  questions  In 
tbe  outset,  Ur,  Justice  Sharswood,  In  Erie  v. 
Boots,  72  Pa.  St.  200,  said:  "It  Is  not  only 
Important  that  this  should  be  setfled,  but  that 
tbe  question  of  the  numbers  should  be  con- 
clusively determined,  before  the  expense  of 
tbe  lmprov«neat  should  be  Incmred.  If  It 
was  left  open  for  contest,  no  street  could  be 
paved  without  leading  to  controven^  on  tbe 
subject"  The  questlm  whether  a  majority 
in  Interest  and  number  of  tbe  proper^  ownen 
signed  the  petition  to  councils  In  this  caae  la 
set  at  rest  by  tbe  act  of  18&1. 

We  are  all  of  opinion  that  tb»e  Is  no  error 
In  the  decree  of  the  court  below.  Decree  af- 
firmed and  qtpeal  dismissed  at  i^^peUant's 
coats. 

OM  Pa.  St  818) 

CITT  OP  PrrrSBUHQ  v.  bppino- 
0ARPJ3n:SB  CO. 
(Snprone  Court  of  PemMyhaida.  Jan.  %  1000.) 

DBDIOAnON— ACCBPTANCB— ABANDONMBNT 

— BQUITT. 

1.  lltere  is  a  dedication  to  public  use  of  a  nar- 
row atrip  of  land  along  a  river,  where  the  owner 
of  land  iDCluding  auch  strip  makes  s  plan  of  lots 
thereof,  showing  that  socQ  strip  is  intentionally 
left,  thougli  not  dealgnatlng  the  purpose  for 
which  it  1b  left,  and  lots  are  sold  according  to  the 
plat 

2.  Dedication  to  public  use  of  a  narrow  strip 
of  land  along  a  river  between  it  and  lots  which 
the  owner  InteDtlonally  left  as  shown  by  the  plat, 
according  to  which  lots  were  sold,  Is  accepte<t  \>r 
the  public  uaing  it  as  a  public  wharf  and  land- 
ioK,  authorizing  the  borough  to  regulate  it  and 
collect  wharfage. 

There  having  been  a  dedication  of  land  to 
public  use,  and  acceptance  thereof,  public  rights 
are  not  lost  by  mere  subaequent  nonnser. 

4.  Suit  will  lie  to  enjoin  bnilding  by  an  Indlvid- 
nal  on  land  dedicated  to  public  use. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny coun^. 

Suit  by  the  dty  of  Pittsburg  against  tbe 
Bpplng-Carpenter  Company.  Decree  for  plain* 
tiff.   Defendant  appeals,  Affirmed. 

The  findings  of  fact  and  opinions  of  tba 
court  below  are  as  foUowsi 

"Findings  of  Fact 

"The  bin  In  this  case  was  filed  tot  the  ptu^ 
pose  of  restraining  tbe  defendant  from  using 
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ud  erecting  permanoit  bdildlngi  vjfou  A 
piece  ot  land  In  the  Seroiteuitli  ward,  Pltte- 
tnag,  whldi  plaintur  aUesei  le  part  of  the 
public  wbart  of  the  dty  of  Plttsbnrg.  In  the 
answer  the  defmdant  denies  that  It  was  erer 
dedicated  to  public  nie^  and,  U  tt  was,  alleges 
that  It  was  sabseqaently  abandoned.  Iht 
caae  was  pnt  at  lasne,  tndered  for  trial,  and 
testimony  taken  In  open  court  From  the  un- 
disputed allegations  of  the  bill,  admissions  In 
the  answer,  and  eridence  produced  at  the 
hearing,  the  facts  of  the  case  are  found  as 
follows: 

"The  land  In  dispute  la  part  9t  a  large 
tract  of  land  tor  which  a  patent  was  Issued , 
to  Conrad  WIneblddle  December  81,  ITOT,  and ' 
which  afterwards  became  Tested  In  one  Wll* 
Uam  a  Foster.  On  Jnne  1,  1814,  William  B. 
Fo8t»  made  a  plan  M  lots,  which  was  re- 
corded In  Deed  Book,  toL  19;  p.  522,  In  the 
recorder's  oflSce  of  Allei^iaiy  county,  and 
ttansfeired  to  Flan  Book,  toI.  1,  pt.  1,  p.  47. 
Upon  this  plan  a  space  was  left  between  the 
lots  and  the  AUegbeay  river,  but  there  was 
no  designation  of  the  purpose  toe  which  It 
was  so  left  But  on  the  plan  Is  a  note  stat- 
ing that  the  plan  was  yi*Mgg<i  because  the 
lots  as  originally  located  extended  Into  the 
rlYst,  showing  that  this  aipace  was  purposely 
90  left  The  entire  tract  waa  In  1826  sold 
b7  the  sheriff  to  the  Bank  of  the  United 
States  as  the  property  of  William  B.  Foster. 
It  does  not  i^^pear  that  William  B.  Foster 
sold  any  lots  in  this  plan,  bat  It  was  shown 
that  the  Bank  ot  the  United  States  sold 
many  lots.  In  the  conreyances  of  which  they 
recognized  the  said  plan,  describing  the  lots 
by  their  numbers,  and  presumably  the  entire 
tract  was  so  sold  by  the  bank  or  its  success- 
orsL  By  deed  dated  February  6,  1820,  said 
bank  conveyed  lots  Nob.  1,  2,  and  8  to  John 
Scott,  under  whom  the  defendant  claims  title; 
lot  No.  1  being  the  lot  along  which  the  land 
In  dlspnte  lies.  Nether  WlUlam  B.  Foster, 
the  Bank  ot  the  United  States,  nor  any  other 
person  owning  the  title,  appears  to  hare  ex- 
ercised any  ownership  orer  the  land  In  dis- 
pute. On  the  contrary,  one  of  the  owners 
(Bobert  KIngan),  during  his  ownership,  hi 
1883,  caused  a  plan  of  his  property  to  be 
made,  showing  Burrows  street,  now  called 
Torty-FIrst  S^eet.'  extended  b^nd  Its  orig- 
inal limit  to  Water  street  and  the  hud  now 
In  dispute  nuuked  as  'aty  Wharf.'  Prior  to  | 
that  time  a  fence  had  been  erected  by  Kiugan,  , 
or  some  predeoessor  In  title,  along  the  line  of  j 
the  alleged  wharf,  considerably  off  the  line  ! 
ot  the  lot  aa  Indicated  by  the  plan,  but  the  i 
QUice  between  these  two  Hum  Is  not  claimed 
by  the  city  hi  the  present  controrersy.  The 
land  In  dispute  Is  a  triangular  piece  between 
Forty-First  street  extended  to  the  rirer,  and 
the  line  of  lot  No.  1,  as  shown  by  the  KIngan 
plan  and  the  plan  attadied  to  the  bill,  mark- 
ed Xllty  Wharf.'  The  proper^  In  dispute 
fronts  upon  the  Allegheny  rirer.  It  has  no 
frontage  on  the  channel  between  the  main- 
land and  Walnwrlghf  s  Island,  as  claimed  by 


defendant  The  head  of  the  Island  was  at 
or  near  Fortieth  street 

"As  to  the  use  of  this  ptv^ertj  tbe  tsstl- 
mony  of  witnesses  called  did  not  go  back  to 
a  date  earlier  than  about  1800;  but  tbe  use 
the  property  as  testlfled  to  than  did 
not  oommoice  within  their  recollection.  At 
that  time  a  roadway  extended  from  about  tbe 
end  ol  Burrows  street  along  the  line  of  the 
fence,  being  the  line  of  tb»  wharf  as  now 
dalmed  by  the  dirt  to  and  across  Water 
stre^  to  the  rim. .  At  this  pobit  thm  waa 
established  a  fenTi  ud  a  Alfl  fetty  waa 
maintained  by  a  man  named  Bray,  who  lived 
In  a  house  m  Burrows  street  but  It  does  not 
appear  to  hava  been  In  any  way  appurtoiant 
to  his  tenancy.  The  landing  was  also  used 
by  msny  persons,  principally  for  the  landing 
of  lumbar  and  stone  and  other  bnlldbig  nub- 
terlala,  which  were  unloaded  upon  the  land 
and  carried  over  It  nnd  subsequently  It  was 
used  for  recelvliv  material  and  shipping  oil 
from  tbe  refineries  In  that  neighborhood.  It 
was  used  by  all  persons  who  so  desired,  and 
for  any  purpose  tot  which  It  was  suitable. 

"The  borough  of  LawrencevUle  was  Inoor^ 
porated  February  18,  1834,  and  the  land  in 
dispute  waa  within  Its  limits.  About  the  yesr 
1806  the  bwongh  of  tawrencevlUe  «ctended 
Burrows  street  to  tbe  riva,  and  caused  It  to 
be  paved,  and  In  connection  therewith  the 
qiace  now  claimed  aa  a  city  wharf.  It  was 
paved  with  cobblestones,  and  ringbolts  placed 
In  It  suitable  txa  mooring  craft  landing  at 
that  pohit  FriM-  to  that  time  the  legislature, 
by  Act  April  2,  1860  (F.  L.  602),  declared  the 
street  or  wharf  aloog  tbe  ncntiiein  boundary 
line  of  ^e  b(Hrougb  of  LawroicevIUe  to  be  a 
public  landing,  and  said  borough  was  author- 
ized to  regulate  the  ssme  and  to  collect  wbMzt- 
age.  There  waa  at  that  time  no  wharf  to 
which  the  act  could  apply,  ete^t  the  one  now 
In  dispute^  and  Water  street  hi  onmectkm 
with  It  ^nie  borough  of  LawrencevUle  was 
conscdldated  with  and  became  a  part  of  the 
city  of  Pittsburg  January  1,  1868,  undtf  the 
provisions  of  the  act  of  April  6,  1867.  In  the 
year  1881  the  city  of  Pittsburg  granted  to  the 
Junction  Railroad  Company  a  right  of  way 
for  a  branch  railroad  along  the  Allegheny 
river  from  Eleventh  street  to  Nicy's  ma, 
and  under  said  grant  a  railroad  was  onutmct- 
ed  across  this  land.  The  track  was  erected 
upon  a  trestle,  which  left  a  passageway  un- 
demeath  to  the  rivor.  The  hmdlng  and  wharf 
continued  to  be  used  as  such  for  several  years 
after  the 'construction  of  the  railroad.  Ahont 
the  year  1802  the  Junetlott  Ballway  Oonpany 
filled  under  the  trestle^  and  tbua  obstructed 
the  passage  to  the  river.  The  land  east  of 
Forty-First  street  which  had  been  used  aa  a 
wharf,  remained  open,  and  waa  used  aa  a 
dnmpbig  ground  until  about  1808,  when  tb« 
defendant  erected  a  tence  along  the  eastern 
line  of  Forty-First  street  as  eluded;  thus  In* 
closing  the  space  formerly  paved,  and  used  aa 
a  wharf,  aa  part  of  Its  lot  After  tbe  filling 
up  <tf  tbe  Junction  road  the  land  In  dlspnte 
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was  not  used  by  the  cltr  or  the  pUbUc  as  a 
whaif  or  landing.  B7  Act  April  11,  1806,  tlie 
bonnigli  of  Lawrencerllle  was  aiitliorlzed  to 
lay  oat  and  adopt  a  general  plan  ot  the  bor- 
ongh,  etc.  Among  the  reonrds  of  the  ctty  of 
Pittsburg  Is  a  general  plan  of  the  borongh  of 
Lawreneerllle,  which  Inclades  the  Foster  plan 
with  others.  Uprai  it  la  oitefed  an  affidavit 
made  by  James  S.  Devlin,  whldi  states  that  tt 
was  made  daring  the  year  1890  by  anthorlty 
of  the  councils  of  the  borough  of  Lawrence- 
Tine,  and  adopted  by  them  March  22,  1867. 
On  this  plan  Burrows  street  (now  Forty-First 
street)  Is  extended  of  a  onlfonn  wldtii  of  40 
feet  to  the  Allegheny  river,  and  the  land  tn 
dispute  appears  as  a  part  of  the  lot  (tf  B.  &  R. 
KIngan.  At  No.  140,  September  term,  1896. 
In  the  matter  of  the  construction  of  a  sewer 
on  Forty-First  street,  the  assessment  plan 
shows  EVMty-Flrst  street  extending  to  Water 
street,  and  the  property  of  Bpping,  Carpenter 
&  Go.  as  bounded  by  Forty-First  street  and 
Water  street. 

"Several  acts  of  assembly  are  offered  tn  evi- 
dence, referring  to  the  high  and  low  water 
marks  of  the  river  and  the  diannel  between 
the  mainland  and  Wahiwrigbfs  Island;  but, 
as  we  have  found  that  the  property  In  dispute 
did  not  extend  to  that  channel,  those  facts  are 
not  material  to  tbe  present  Issue,  and  need 
not  be  considered.  , 

"Tbe  plaintiff  has  submitted  a  request  for 
flndlngy  of  certain  facts^  They  are  all  sub- 
■tanttatly  passed  upon  In  the  foregoing  flnd- 
tngs  of  facts.  But  they  wHI  be  formally  an- 
swered, and  filed  with  this  opinion, 

"Opinion  of  the  Oourt 

"The  qnestions  of  law  arising  out  of  ttie 
facts  of  this  case  are  as  foUows:  (1)  Was 
thee  a  dedication  of  the  land  hi  dispute  for 
public  use?  (2)  If  so,  has  the  public  right 
been  extinguished?  <8)  Has  this  court  Joris- 
Actioai  to  restrain  the  occupation  (tf  the  land 
by  the  defendant  at  the  Instance  of  tbe  4dty 
of  Ptttsbnrg? 

"The  dedication  of  land  for  public ,  use  by 
means  of  plans  has  been  so  long  and  so  often 
recognised  that  the  citation  of  authorities  Is 
■carcely  necessary.  Probably  more  than  one- 
balf  of  all  the  streets,  squares,  wharves,  and 
pnUlc  groimds  In  this  state  have  been  so  dedi- 
cated. All  the  public  wharves  of  the  city  of 
Pittsburg  are  so  held.  Com.  v.  McDonald, 
16  Serg.  A  R.  880;  Borough  of  Bhmlngham 
T.  And«-8on,  48  Pa.  8t  263;  Schenley  City 
of  Pittsburg,  104  Pa.  St.  472.  It  is  tme  that 
acceptance  by  the  public  is  necessary  to  fix 
the  right  But  It  Is  not  necessary  that  this 
should  be  by  munldpal  authorities,  or  that  it 
■honld  be  Immediate.  Ocan.  v.  Albnrger,  1 
Whart.  468;  Com.  t.  Moor^eadt  118  Fa.  St 
S44,  12  Atl.  424.  Acceptance  by  the  mudd- 
paX  anthorltles  is  only  necessary  to  make  tbe 
imiiilclpBUty  responsiUe  toe  the  care  of  tiw 
ptapertj.  But  this  need  not  be  by  formal 
ordlnaiioe.  Any  exercise  at  authority  Is  suffl- 
ctaBt  GUr  9t  Philadelphia  t.  Thomas,  iB2 


Pa.  St  494,  25  Aa  878.  In  this  case  tt  was 
shown  that  the  public  had  osed  the  land  In 
dispute  as  a  public  wharf  and  landing  beyond, 
the  memory  of  witnesses  who  testified  to 
knowledge  of  the  [dace  for  about  fifty  years, 
and  that  such  use  was  continued  mitil  within 
five  or  six  years  of  this  time.  It  was  also  ac- 
cepted by  the  legislature  by  Act  AprU  2,  1880 
(P.  L.  G&2),  which  conferred  upon  the  borough 
of  Lawrencevllle  tiie  right  to  maintain  and 
control  It  as  a  wharf.  This  power  was  exer* 
deed  by  the  borough  when  it  caused  It  to  be 
paved  In  1867.  It  was  also  shown  that  many 
lots  were  sold  by  reference  to  the  plan,  having 
no  other  descr^on,— among  them,  the  lots 
owned  by  tbe  defendant,— and  presumably 
an  the  tots  have  been  so  sold.  A  sale  of  lots 
by  a  plan  Is  a  omtract  with  tbe  purchasers, 
not  only  granting  the  right  of  way  or  use  to 
them,  but  also  for  public  use.  2  Smith,  Lead. 
Oas.  p.  226;  Heckerman  v.  Hnmmd,  19  Pa. 
St.  64^  We  therefore  find,  as  a  matter  of 
law,  that  there  was  a  valid  dedication  of  the 
land  in  dispute  to  and  for  public  use.  When 
such  dedication  had  been  perfected,  like  any 
other  executed  gift.  It  became  Irrevocable.  8 
Washb.  Real  Prop.  p.  72.  *In  Pennsylvania  a 
highway  Is  the  property  of  the  people,  not  of 
a  particular  district  but  of  tbe  whole  state, 
who,  constitntlng  as  they  do  the  legitimate 
sovereign,  may  dispose  of  It  by  their  repre- 
sentatives, and  at  their  pleasure.'  McGee's 
Appeal,  114  Pa.  St.  476,  8  Atl.  237;  In  re 
Pblhidelphia  &  T.  R.  Co..  6  Whart  2S;  Heck- 
erman V.  Hummel,  19  Pa.  St  64. 

"A  municipality  may  be  charged  with  the 
care  of  a  public  highway  or  other  public 
grounds,  but  cannot  dispose  of  It  or  relin- 
quish tbe  rights  of  the  public  unless  specially 
authorized  by  the  legislature  «o  to  do.  Hence 
we  have  numerous  laws,  general,  special,  and 
local,  Buthorizlug  the  vacation  of  streets  and 
change  of  use  of  public  grounds.  If,  then, 
the  borough  of  Lawrencevllle  or  the  city  of 
Pittsburg  had  expressly  rellnqnlsbed  Its  rights 
In  this  public  wharf,  It  would  have  been  In* 
effective.  Much  less  can  such  result  arise  hy 
Inference  from  acts  indicating  such  Intention, 
if  proved.  But  we  do  not  find  such  intention 
to  be  shown  by  the  acts  of  either  of  these  mn- 
nlclpallties.  Accepting  the  plan  of  Lawrence- 
vllle attested  by  the  affidavit  of  Mr.  Devlin 
as  an  established  plan  of  the  borough,  the  in- 
ference that  It  was  intended  to  abandon  the 
land  In  dispute  Is  refuted  by  the  facts  that 
about  the  same  date  the  borough  caused  It 
to  be  paved  and  furnished  with  facilities  aa 
a  wharf;  that  It  came  Into  the  cltf  ot  Pitts- 
burg In  this  condition,  was  used  by  the  public, 
and  the  then  owner  of  lot  Mo.  1  recognized 
It  as  such  In  1888.  The  ocnutmction  of  streets 
across  the  channd  between  the  mainland  and 
Walnwrighlft  Island  br  the  city  of  Pittsburg 
had  no  such  purpose  or  effect  for  tbe  reason 
that  the  landing  Is  wholly  above  the  head  of 
the  Island.  The  location  and  construction  of 
the  Junction  Railroad  over  this  land  was  an- 
thorised  tj  the  dtr  ot  Ptttsbnrg  but  It  does 
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not  appear  that  tbe  clt7  anthorisea  Ita  oon- 
•troctlon  In  nidi  a  maimer  as  to  obstmet  tbe 
paasase  to  the  tfrer.  Nor  do  we  find  that 
tte  leglBlatnze  haa  Indicated  any  pnipoee  to 
rdlnanHh  the  public  rights  ot  to  abaDd(m 
tte  public  naa.  The  act  of  April  9,  1870  <P. 
L.  104S),  refen  to  tbe  dunael  aonth  of  Watn- 
wright^  Island,  and  doea  not  aiEset  the  land- 
ing oo  the  property  In  dlepnte,  whidi,  as  we 
have  hM.  le  abore  the  bead  of  the  laUind. 
Nor  do  the  acts  ot  assembly  and  proceedings 
In  rdathm  to  tbe  high  and  low  water  Uneo 
affect  the  case.  Hie  act  of  April  19,  18SS 
(P.  I*  tOffi,  expressly  preserres  all  pnbUc 
and  prirate  rights,  and  merely  extendi  those 
rights  to  tibe  rirer  as  thus  defined.  UntU 
abont  1808  the  passage  to  Uie  river  vru  kept 
i^en.  It  waa  then  obstmcted  1^  the  Jone- 
tlon  Railroad  Oon^uuiy  by  filling  up  nnder  Its 
trestle,— so  far  as  appearst  without  any  au- 
thority. The  wharf  was  then  filled  up  south 
of  the  raihwad  by  defendant  and  others,  also 
without  anthority.  This  has  caused  the  dls- 
use  of  the  property  as  a  wharf,  but  a  disuse 
of  a  public  right  does  not  forfeit  the  right 
This  Is  clearly  shown  by  tbe  authorities  ha«- 
tofore  dted,  and  by  many  others  In  this 
state  and  ■  dsewhere.  The  dty  may  at  any 
time  resume  Its  authority  and  perform  Its 
duties  to  tbe  public.  AU  obstructions  may 
be  remored  by  the  cHy,  or  any  perstn  Inter- 
ested may  Institute  legal  proceedings  to  eanae 
ttielr  removal  by  the  dty  or  others  reqwnsl- 
ble  for  tiielr  maintenance.  We  therefore  find, 
as  a  matter  of  law.  that  Uiere  has  been  no 
abandonment  of  the  public  rights  acquired 
by  the  original  dedication  of  the  land  In  dls> 
pnte. 

"We  have  no  doubt  as  to  -the  right  of  the 
dty  of  Pittsburg  to  maintain  this  blU.  The 
dty  having  assumed  control  of  the  property. 
It  became  a  trustee  for  the  public  Rung  v. 
Shoneberger,  2  Watts.  23.  As  such,  It  has 
a  direct  and  legal  Interest  In  tbe  matter. 
Besides,  It  has  a  direct  pecuniary  Interest  In 
the  right  to  collect  tolls  and  wharfage.  The 
fact  that  It  has  not  exercised  this  right  does 
not  destroy  it  There  Is  no  adequate  rem- 
edy at  law.  It  Is  true  that  tbe  defendant 
might  be  indicted  for  maintaining  a  nuisance 
after  the  erection  of  Its  buildings.  So  Indi- 
viduals have  remedy  for  a  private  wrong  by 
action  of  trespass.  Bat  this  has  nevefr  been 
Iwld  to  preclude  the  restraining  of  a  continuing 
nuisance  by  Injunction.  Com.  v.  Rush,  14  Pa. 
St  186;  Commissioners  of  Moyamenaing  v. 
Long,  1  Pars.  143;  City  of  Philadelphia  v. 
Tlilrteenth  &  F.  8.  Pass.  Ry.  Co.,  8  Phlla.  648. 
But  aside  from  this,  tbe  question  of  juris- 
diction was  not  suggested  until  after  the  hear- 
ing In  this  case,  in  tbe  argument  by  counseL 
This  is  too  late  to  raise  the  question.  Bank 
T.  Loeffot,  184  Pa.  St  164,  38  Atl.  996.  A 
perpetual  Injunction  will  therefore  be  issued, 
and  It  Is  directed  that  the  defendant  pay  the 
coats.  A  decree  may  be  drawn  by  counsd 
sec  reg. 

"And  now,  to  wit  June  3,  1899,  counsd 


for  plaintiff  and  defendant  hdng  present  in 
open  court  and  objections  being  made  to 
the  decree  iwesented.  the  case  is  opened  for 
the  taking  of  further  testbnony  to  determine 
the  northeastern  line  of  the  public  tKoperty.** 

OphOon  med  July  20,  1800. 

'*In  the  (^)lnlon  heretttfore  filed  In  this  case, 
we  fomid  that  thne  had  been  a  valid  dedica- 
tion of  the  property  Ui  dispute,  as  a  public 
whar^  by  a  plan  of  the  bonHigh  of  Law- 
reneevUle  laid  oat  by  William  B.  Foster,  and 
snbseqaently  adopted  tha  Bank  of  the 
United  States,  the  prnvhasor  of  his  tltl^  who 
accepted  the  plan  and  sold  lots  by  ref eraice 
to  it  Wa  also  found  ttiat  the  dedlcatim  had 
been  accepted  pnblle  nse^  by  legislative 
recognition,  and  improvement  by  the  borough 
of  LawrencevUle,  and  that  by  sales  of  lots 
and  those  acts  of  acceptance  Uie  dedication 
was  Irrevocable  by  act  of  the  owner  or  any  one 
claiming  under  him,  and,  further,  that  there 
had  been  no  abanduiment  of  the  public  rights. 
At  that  time  we  were  under  the  Impresdon 
that  the  plahitlff  only  dalmed  the  property 
as  It  had  been  paved  and  occupied  as  a  wharf, 
and  so  stated  In  the  i^tnion.  This  statement 
was  not  made  tnm  any  eiqpress  declaration 
to  that  effect,  but  from  the  general  trend  of 
the  testimony.  We  Uien  directed  a  decree  to 
be  drawn,  without  spedfying  the  lines.  When 
the  decree  was  prepared  It  was  discovered 
that  plahitlff  claimed  all  the  property  north- 
west of  the  line  of  lot  Na  1  aa  ahown  on  Fos- 
ter's pbuL  The  bill  Is  broad  enough  to  cover 
suchli  clalnL  It  also  appeared  that  the  lines 
of  the  paved  wharf  were  not  definitely  fixed 
on  the  ground  1^  actual  survey.  We  thai 
directed  that  the  case  be  opened  for  the  par- 
pose  of  fixing  the  southeastern  Hue  of  the 
public  property,  and,  In  order  that  all  the  ques- 
tions arlshig  might  be  properly  decided,  we 
directed  the  fixing  on  the  ground  of  throe 
lines,— the  line  of  the  original  lot  Na  1,  tbe 
line  of  the  paved  wharf,  and  tbe  line  of  the 
ground  occupied  by  Klngan  In  1863  as  shown 
by  Bdeburn's  survey.  It  Is  necessary  to  de- 
termine' which  of  these  lines  should  be  adopt- 
ed, and  for  this  purpose  to  refw  to  the  testi- 
mony bearing  apon  this  question  which  waa 
not  spedally  considered  in  our  former  opin- 
ion. Foster's  plan  was  acknowledged  Janu- 
ary 20,  1815,  and  recorded  March  16,  181&, 
In  Deed  Book,  vol  19,  p.  522.  Upon  the  plan 
as  recorded  Is  a  memorandum  as  follows: 
*0n  measuring  accuratdy  the  ground  lying 
twtween  Washington  street  and  the  Allegheny 
river.  It  Is  found  necessary  to  make  the  loto 
large  enough  to  throw  out  of  the  plan  loto 
numbered  0,  6S,  and  76.'  These  are  corre- 
sponding lots  in  three  tiers,  and  Ue  on  tbe 
southern  side  of  Washington  street,  now  Wil- 
low street.  Tbe  result  of  this  change  would 
be  to  shift  Washington  street  and  all  the  lots 
northwardly  SO  feet  further  south.  By  tht 
plan  as  recorded  there  are  seven  lots,  Noa. 
2  to  8,  inclusive,  between  lot  No.  1  and  Wash- 
ington street  each  fronting  60  feet  on  Bur- 
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raws  street  now  Forty-First  street,  and  ms- 
nlng  eastwardly  145  feet  to  Ewaltfa  line.  No. 

1  la  of  irregular  shape.  It  has  a  tnat  of 
SViD  feet  on  Burrows  street;  on  the  soQth- 
eriy  side.  146  feet;  along  Bwalfs  line,  200 
feet;  and  the  fourth  a  straight  Une  diago- 
nally from  Burrows  street  to  the  northeriy 
end  of  the  200-foot  line  nearest  the  rlrer. 
The  first  conveyance  of  lot  No.  1  was  by  the 
Bank  of  the  United  States  to  John  Scott,  by 
deed  dated  February  26,  1829,  which  con- 
veys lots  Nos.  1,  2,  and  3  as  marked  In  plan 
of  Tillage  of  LawrenceTille,  now  In  posses- 
sion of  party  of  the  first  part,  etc.  By  deed 
dated  July  14,  1834,  John  Scott  conreyed  to 
Elijah  Akin  part  of  lot  No.  1  and  lots  Nos. 

2  and  3,  described  as  follows:  'Beginning 
at  line  of  lot  niunber  fonr,  on  general  plan  of 
said  borou^,  adjoining  lands  of  Samuel 
Ewalt,  and  running  thence,  by  the  lines  .of 
lots  Nos.  2  and  8  and  part  of  number  one, 
northwardly  IDO  feet;  thence,  parallel  with  the 
line  of  lot  number  two,  weatwardly  to  Bur- 
rows street;  thence  south  along  Burrows 
street  IfiO  feet  to  tbe  comer  of  lot  number 
four;  and  thence  along  the  line  of  said  lot 
number  fonr  to  Bwalfs  line,  being  146  feet, 
to  the  place  of  beginning.*  This  deed  also 
refers  to  the  plan  of  LawrenceTille  as  record- 
ed. Tills  property  wss  couTeyed  to  Samuel 
and  Rob«t  Klngan  by  deed  dated  May  14, 
18B3  (Deed  Book  107,  p.  637).  with  the  same 
description.  The  remainder  of  lot  No.  1  be- 
came Tested  In  Samuel  and  Robert  Klngan 
by  proceedings  In  partition  of  the  estate  of 
John  Scott  Ip  the  orphans*  court,  at  No.  4, 
March  term.  1840,  and  deed  of  John  Klngfln 
and  wife  to  them,  dated  December  30,  IMl 
(Deed  Book  67,  p.  S13).  the  only  descrlpdon 
b^g  by  reference  to  the  number  In  the  plan. 
In  tbe  conTeyances  by  Scott  to  Akin,  and  by 
Akin  to  the  Klngans,  of  lots  2  and  3  and  part 
of  lot  No.  1,  though  no  distance  is  given  for  the 
line  from  Ewalt's  property  to  Burrows  street. 
It  Is  evident  that  it  was  intended  to  make  a 
square  lot  by  Ignoring  the  diagonal  line  and 
running  by  a  straight  Hue  to  Burrows  street, 
as  If  Burrows  street  extended  42s/io  feet  fur- 
ther north  than  Is  Indicated  by  tbe  plan  as 
amended.  Upon  this  lot  a  brick  bouse  was 
erected,  which  was  occupied  by  the  ferryman. 
The  diagonal  Hue,  as  shown  on  the  amended 
plan  and  as  claimed  by  the  city,  runs  through 
this  bouse.  A  short  distance  below  the  house 
a  fence  was  erected,  ruunlng  diagonally  to- 
wards the  river,  nearly  parallel  with  the  lot 
line  as  shown  on  the  plan.  Outside  tbe  fence 
a  roadway  extended  to  tbe  river,  near  the 
ferry  landing.  This  was  tbe  condition  of  tbe 
property  at  tbe  time  of  the  earliest  recollec- 
tion of  any  witness  called.  In  tbe  meantime 
the  borongh  of  LawrenceviUe  was  Incorpo- 
rated in  1834.  About  1844  the  Klngans  ac- 
qnlred  two  pieces  of  land  lying  to  the  east- 
ward from  Samuel  Ewalt,  in  the  deeds  for 
which  Water  street  is  referred  to  as  laid  out 
by  falm.  and  the  entire  property  was  then 
fcnowm  MB  rKlngan's  Brickyard.'  Is  1867  the 


borough  of  LawrenceviUe  caused  Forty-Bltst 
street  and  the  wharf  to  be  paved,  and  a  curb 
was  set  along  or  near  the  tine  of  KIngan's 
fence.  In  1883  Mr.  Klngan  had  a  surrey  of 
bis  lot  made  by  Mr.  Edebnm.  In  1885  par- 
tition of  KIngan*B  estate  was  made  In  the 
orphan^  conrt.  at  No.  10,  September  term, 
1866.  In  the  deed  couTeylng  this  ground  to 
Koehler  &  Co.,  It  is  described  as  bounded  by 
the  Allegheny  Valley  Railroad,  Forty-First 
street,  property  of  Klrkpatrick,  and  the  Alle- 
gheny rlTcr.  In  1898  Koehler  sold  to  Bp- 
plng.  Carpenter  &  Co..  and  described  the  prop- 
erty as  bounded  by  the  same  lines,  but  lim- 
iting his  warranty  to  a  much  smaller  tract, 
having  a  front  of  464Vioo  feet  on  Forty-First 
street  north  of  the  Allegheny  Valley  Rail- 
road. Epplng,  Carpenter  &  Oo.  then  pat  up 
the  fence  complained  of  In  the  bill.  This  was 
the  first  attempt  to  use  the  property  beyond 
tbe  lines  Indicated  In  Kdebom's  surrey 
1888. 

"The  l^al  principles  affecting  the  questloa 
now  under  consideration  are  well  established. 
Most  of  them  were  considered  in  our  former 
opinion,  and  may  be  briefly  stated  as  follows: 
Property  may  be  dedicated  for  public  use  by 
plans  indicating  that  purpose.  Such  dedica- 
tion becomes  Irrerocable  when  the  Interest  of 
third  persons  Is  acquired  by  sale  of  lots,  or 
acceptance  for  tbe  public  by  public  use  or 
municipal  action.  Acceptance  by  the  public 
need  not  be  Immediate,  but  may  be  made 
when  public  necessity  or  convenience  arises. 
As  a  corollary  to  this  proposition,  it  follows 
that  It  is  not  necessary  that  the  public  use  the 
entire  property  dedicated.  Any  public  use  ol 
part  of  the  property  indicating  a  purpose  to 
accept  the  gift  fixes  the  public  right  to  tbe 
whole.  When  the  public  right  has  be«i  ac- 
quired. It  cannot  be  lost  by  nonuser,  or  by 
municipal  action  not  expressly  authorized  by 
law.  Any  occupation  of  the  property  Incon- 
sistent vrlth  the  public  right  Is  a  nuisance,  and 
no  length  of  time  will  legallsse  a  public  nui- 
sance. The  mere  making  of  a  plan,  eren  if 
recorded,  does  not  constitute  a  complete  dedi- 
cation. Until  the  rights  of  third  persons  hare 
accrued  by  sale  of  lots  or  public  use,  tbe  pn^ 
erty  remains  under  the  control  of  the  owner, 
and  the  plan  may  be  modified  or  abrogated 
by  hhn  at  will.  Under  these  principles  we 
hSTe  decided  that  there  was  a  dedication  by 
William  B.  Foster,  adopted  by  the  purchaser 
of  his  title  of  land  for  a  public  wharf,  accepted 
by  the  public,  and  not  abandoned.  Tbe  ac- 
ceptance by  the  public  fixed  the  public  right 
to  the  whole  of  the  property  dedicated,  and 
no  prirate  use  of  any  part  of  the  prc^rty, 
howerer  long  continued,  affects  that  right 
The  only  tjuestlon  is,  what  property  was  dedi- 
cated? When  the  line  of  the  property  dedi- 
cated has  been  ascertained,  tbe  defendant  can 
have  no  title  or  right  of  possession  beyond  it 
The  difficulty  In  determining  the  question 
arises  from  the  change  in  the  plan,  and  ths 
conduct  of  the  parties  owning  lot  No.  1. 
When  the  original  plan  was  made,  lots  8.  6S, 
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and  76  sdjolned  WaohlngtoD  street  on  the 
aonth.  Wben  they  were  culminated,  Wash* 
ingtOD  street  was  shifted  60  feet  towards  the 
south,  and  occupied  the  space  of  those  lots. 
Presomably,  the  whtde  of  the  plot  of  lots  be- 
low Washtaigttn  street  would  be  shifted  to  the 
same  otoiti  and  the  vacant  ground  ontdde 
the  lots  be  enlarged  accordingly.  We  so  as* 
sumed  In  onr  former  <q>inlon.  We  then  nndex^ 
stood  that  the  original  ^an  carried  the  lota  to 
<x  near  the  rlTor,  and  that  the  purpose  of  the 
change  was  to  make  a  space  between  them. 
The  surreys  since  made  on  the  ground  show 
this  to  be  a  mistake.  The  line  <tf  lot  No.  1  on 
the  original  plan  does  not  extend  eren  as  tar 
as  Water  street,  as  subsequently  laid  out  by 
Bwalt.  It  Is  evident  that  the  northerly  or 
diagonal  line  of  lot  No.  1  upon  the  original 
plan,  and  the  end  of  Borrows  street  where 
that  line  dlrerged,  would  be  on  tiie  ground 
60  feet  further  north  than  It  would  be  after 
Washington  street  was  sulfted  that  distance 
southward.  If  all  the  lines  were  so  shifted.  A 
critics]  examination  of  the  memorandum  of 
change  on  the  Foster  idan.  In  view  of  the  ac- 
tual surreys  lately  made,  shows  that  the  pur- 
pose Is  somewhat  obscure:  It  distinctly  di- 
rects the  eUmhiatlon  of  lots  Nos.  9.  OS,  and  76, 
^Ich  inrohres  the  shifting  of  Washington 
street  This  la  said  to  be  necessary  to  make 
the  lots  large  enough.  What  lots  are  to  be 
enlarged  Is  not  stated,  but  the  only  lots  which 
could  be  so  afCected  rrlthout  an  entire  dange 
of  the  plan  were  those  nearest  the  rhrer.  Tba 
effect  of  such  a  change  either  enlaq^  the  lots 
or  the  racant  space  outside  of  them.  There 
Is  no  suggestkm  of  an  Intratlon  to  «ilarge  the 
racant  space  dedicated  to  the  public,  white  the 
Intention  to  enlarge  the  lots  Is  caressed.  We 
Ihlnk  a  reasonable  construction  of  this  memo- 
randum Is  Uiat  Washli^ton  street  and  the  lots 
northwardly  are  shifted  SO  feet  to  the  south,  and 
the  additional  space  between  lot  No.  1  and  the 
original  line  of  the  dedicated  property  should 
be  added  to  that  lot  "Hils  riew  Is  sustained 
by  the  acts  of  the  parties  Interested,  as  above 
stated.  The  Bank  of  the  United  States  sold 
lot  No.  1  to  John  Scott,  by  number  only,  with- 
out oUier  description.  This  was  In  1^.  Scott 
sold  part  of  the  lot  to  Akin  hi  1884,  describing 
It  by  lines  running  to  and  along  Bunows 
street,  which  did  not  exist  at  that  point  If  It 
was  shifted  southwardly  60  feet  but  which 
stni  existed  If  Burrows  street  and  the  racant 
ground  remained  as  In  the  original  plan,  and 
the  lots  only  were  shifted,  and  the  space  thus 
left  added  to  lot  No.  1.  A  bouse  was  built 
upon  the  lot  conreyed  by  Scott  to  Akin,  which 
was  partly  on  the  public  ground.  If  enlarged 
as  claimed  by  the  plaintiff.  A  fence  was  built 
on  or  near  the  line  of  the  lot  as  thus  radarged, 
and  the  property  has  been  so  used  longer  than 
any  witness  remembered,— has  been  so  used 
to  tills  tlm^— end  the  borough  of  Lawrence- 
rlUe  pared  the  property  outside  tMs  line. 
Though  none  of  these  acts  would  destroy  tbe 
rights  of  the  public  In  any  part  of  the  prop- 
erly dedicated  to  public  use,  they  are  pertinent 


In  determining  what  was  dedicated.  We 
therefue  find  that  the  rights  of  the  public  are 
limited  to  the  ground  dedlcatad  to  pnUIe  use 
as  stu>wn  by  the  original  plan  of  WUUam  B. 
Foster,  as  recorded  hi  Deed  Book  19,  ik.  B23; 
recorder's  office  of  Allegheny  county,  and  that 
the  defendant  should  be  restrained  from  o<n 
ciq>ylng  or  otherwise  Interferhig  with  ttie  pub- 
lic use  of  the  same.  We  find  the  sontbeastem 
Une  of  the  public  wharf  dividing  U  from  de- 
fendant's property  to  conunou^  on  tbe  south- 
east line  of  Burrows  (now  Forty-First)  street, 
at  the  distance  of  ^'/to  feet  from  the  north- 
westwardly Bide  of  Washington  (now  Willow) 
street,  as  now  located,  and  mnnbig  thence 
northwardly  to  Intersect  Ihe  southeasterly  line 
of  lot  No.  1  at  the  distance  of  608t/i«  feet 
from  wniow  street  aforesaid.  A  decree  may 
be  drawn  by  counsel  sec  reg." 

Levi  Bh;d  Duff,  for  appellant  Clarence 
Burleigh.  A.  J.  Nlles,  and  J.  H.  Beat,  for  ap- 
pellee, 

FEB  CURIAM.  The  Issue  arising  upon 
this  record,  embracing  as  It  does  the  question 
of  the  dedication  of  the  ground  In  dispute  to 
public  use  so  long  ago  as  1834,  presents  a  sub- 
ject of  much  Interest  historically  as  well  as 
legally.  The  case  was  tried  with  great  ability 
by  the  learned  counsel  on  both  sides,  and  the 
findings  and  opinion  of  the  learned  court  be- 
low exhibit  a  patient  and  very  painstaking 
Inrestlgatlon  of  all  tbe  facta  and  l^al  ques- 
tions arising.  After  a  careful  study  of  the  tes- 
timony, and  a  comparison  of  It  with  the  find- 
ings of  fact  by  the  court  we  are  constrained 
to  say  that  we  are  not  convinced  by  the  rery 
able  ai^m«it  of  the  learned  counsel  of  the 
appellant  that  there  was  any  error  either  In 
the  findings  of  fact  or  the  conclusions  of  law 
appearing  on  the  record.  We  hare  no  doubt 
as  to  the  Jurisdiction  of  tbe  court  to  entertain 
the  plaintiff's  bill.  We  affirm  the  decree  upon 
the,  opinions  of  the  court  below,  including  the 
flndtugs  of  fact  appearing  therein.  Decree  af- 
firmed and  appeal  dismissed  at  the  costs  of 
tbe  Bpp^ant 


OM  Fl  St  lU)  . 

LEVIN  et  sL  r.  SEOOND  AVB.  TRACTSOS 

CO. 

(Supreme  Court  of  Penn^lratda.   Dee.  80, 
1899.) 

BTRBHT  RAILWAYS— INJURY  TO  BOT— NTCU- 
GBNCB-BRIBFS— HISTORY  OF  OASS. 

1.  NotliiDg  shoald  be  stated  in  the  history  of 
the  case  not  justified      the  evidence. 

2.  The  motorman,  on  discovering  a  boy  on  the 
step  of  the  platform,  ahoald  stop,  snd  take  Um 
Inside,  or  put  him  off;  and  bis  negligence  fai  not 
doing  so,  intensified  by  hie  knocking  on  the  win- 
dow and  kicking  on  the  dosed  side,  manifestlr 
f righteniog  tbe  ooy,  ia  the  cause  of  the  latter^s 
accident  he  jumping  off  and  CalUiv,  and  being 
exempted  by  his  yonth  from  the  diarge  of  betag 
a  trespasser. 

Appeal  tnm  court  itf  cwiuum  pleas,  Alle- 
gheny county. 
Action  by  Doinla  Lerln,  5  years  old,  br  his 
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tmOker  and  next  friend.  John  Lerln,  and  Jolin 
LeTln  against  the  Second  AToane  Traction 
OHnpany.  Judgment  for  defendant.  Plaln- 
UflCi  appeaL  BererBod. 

.  Manoii  A  McQbr,  Cm  i^eUaota.  Stow  'M 
Potter,  for  appeOeew 

BBOWN,  J.  We  regret  to  be  compelled  to 
CMUi^aln  ct  ai^Uants'  hlstoiy  of  the  case  as 
fmnlahed  to  os  In  their  paper  book.  An  ac- 
enrate  etatement  of  the  facts  la  hdpfol  to  ua 
m  the  argoment,  and  nothing  should  aH>ear 
In  tbe  history  of  the  case  not  Justified  by  the 
evidence  produced.  In  the  case  before  us,  a 
child,  Dennis  Levin,  5  years  of  age,  got  upon 
the  step  of  the  platform  of  one  of  the  cars  of 
the  Second  Avenue  Traction  Company,  and 
while  there,  after  the  car  had  started,  was 
seen  by  the  motorman,  who  knocked  on  the 
window,  and  then  kicked  on  the  lower  end  of 
the  closed  aide,— tbe  aide  next  to  the  child,— 
when  the  latter  jumped  off  and  fell.  This  Is 
all  the  motorman  did.  Nothing  more  can  be 
found  In  the  evidence;  and  we  must  attribute 
to  the  seal  of  the  learned  counsel  for  appel- 
lants the  Impression  made  upon  them  that  the 
testimony  of  the  only  witness  who  saw  what 
occurred  was  that  the  motonnan  had  threat- 
eningly motioned  the  boy  to  get  off.  There 
is  a  material  difference  between  the  testimony 
and  the  history  of  the  case  as  to  what  the 
motorman  did.  We,  of  course,  feel  that  It 
was  Inadvertently  made,  and  In  what  we  say 
Intend  nothing  more  than  a  friendly  caution 
as  to  the  care  with  which  counsel  should  re- 
view testimony  before  preparing  a  history  of 
tbe  case.  Bavbig  called  attention  to  the  In- 
accuracies In  the  history  of  tbe  case,  we  feel 
that  under  -the  undisputed  facts  It  is  con- 
trolled, and  properly,  by  Railway  Co.  v.  Cald- 
well, 74  Pa.  St  421,  the  language  of  the  late 
Justice  Williams  In  that  case  being  peculiarly 
applicable  to  this,  and  relieving  us  from  any 
extended  discussion  of  tbe  question  before  us. 
If  It  had  been  brought  to  the  attentjon  of  the 
learned  trial  Judge  In  the  court  below,  the 
exwtt  which  we  must  correct,  would  not  have 
been  committed.  When  tbe  motorman  dls- 
coTered  the  boy  on  tbe  platform  of  the  car. 
It  was  his  duty  to  stop,  and  take  him  inside, 
or  pnt  blm  off.  The  moment  the  child  was 
seen,  tbe  car  should  have  been  stopped,  and 
failure  to  stop  it  Instantly  became  negligence. 
Instead  of  stopping,  and  taking  the  boy  in- 
side^ or  putting  him  off,  the  motorman  knock- 
ed OD  the  window  and  kicked  on  the  side, 
manifestly  frightening  the  little  fellow,  and 
tbe  negligence  became  crud;  but  before  he 
knocked  or  kidked,  having  seen  the  boy,  th^e 
waa  negligence  In  allowing  blm  to  remain  on 
tlie  platform  of  the  moving  car,  and  tbe 
Imocking  and  kicking  simply  Intenslfled  It. 
The  youth  of  the  boy  exempted  him  from  the 
ebarge  of  being  a  trespasser,  In  the  legal  sig- 
nification of  the  word  (Barre  v.  Bailway  Go., 
ISO  Pa,  St.  170,  26  Atl.  99).  and  no  negU- 
gat€»  was  impotable  to  him.  The  Injury  su»- 


talned  resulted  entirely  from  tbe  negligence^ 
of  the  traction  company,  and  the  case  should 
not  have  beoi  taken  from  tlie  Jury.  Judff- 
ment  reversed,  and  procedendo  awarded. 


dU  Fa.  SL  41) 
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(Bnpieme  Ooart  of  Pennsylnnla.  De& 

1899.) 

POWBBS— EXECUTION— SBPARATB  USB. 

T.  devised  land  to  J.,  a  married  woman,  "as 
her  own  separate  estate,"  for  life,  with  power  to 
sell.  She  and  her  husband  conveyed  ft  In  fee 
Bimple,  describing  it,  reciting  the  tiUe  of  T.,  and 
adding,  "of  which  he  died  seised,  leaving  by  his 
laat  will  *  *  *  to  J."  Held,  that  there  was 
an  execution  of  the  powa;  the  labject  thereof 
being  fally  described,  the  will  referred  to,  and 
the  deed  otherwise  being  inoperative,  as  the  will 
created  a  separate  nse  estate  for  J.,  which  is  not 
alienable  \v  her,  even  with  the  Jwnder  of  her 
hashend. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Case  stated  by  John  Scott,  executor  of 
Joanna  F.  Scott,  deceased,  and  another, 
against  Sallle  D.  Bryan.  Judgment  for  de- 
fendant  Plaintiffs  appeal,  Reversed. 

From  tbe  opinion  at  the  court  laelow,  it  ap- 
pears that:  "James  B.  Linhart  died  August 
20,  1889.  By  his  will,  which  was  duly  pro- 
bated and  recorded  on  the  4th  of  September, 
1889,  he  devised  to  Joanna  Scott,  wife  of  John 
Scott,  a  tract  of  land,  containing  10  acres,  in 
the  Twenty-Second  ward  at  Pittsburg,  and 
also  a  house  and  lot  In  *CoalviUe,*  Allegheny 
county,  'as  her  own  separate  estate.  This 
property  Is  given  to  her  for  her  life,  with  the 
power  to  sell  at  any  time,  and  give  a  good, 
fee-simple  deed  therefor;  but.  In  case  it  be 
not  sold  at  her  death,  then  it  la  to  be  divided 
by  my  executors  herdnafter  named,  in  each 
manner  as  they  may  think  beat  for  the  es- 
tate, between  the  remaining  children  of  my 
nephew  Alexander  M.  Ijlnbart  and  my  niece 
Julia  Homing,  share  and  share  alike,  except 
that  my  nephews  in  ItMn  two  and  three  shall 
have  no  part  In  such  division.*  John  Scott 
and  his  wife,  Joanna,  by  deed  dated  Decem- 
ber 5,  1889,  conveyed  to  Robert  McCoy,  In 
fee  simple,  with  general  warranty,  the  10* 
acre  tract,  describing  It  by  metes  and  bounds, 
and  reciting  the  title  ot  James  B.  Llnhart. 
and  adding,  'of  which  he  died  seised,  leaving 
by  bis  last  wUl  and  testament  dated  — — 
day  of      — -  A.  D.  1880,  and  recorded  In 

W.  B.,  voL  f  p.  ,  to  Joanna  Scott 

party  hereto.'  The  deed  also  indodes  an- 
other lot  in  the  township  of  Braddock,  In  the 
plan  of  Oolerille,  particularly  described,  but 
reciting  no  title,  and  having  no  reference  to 
the  will  of  James  B.  Llnhart  It  la  not  stat- 
ed, but  presumably  this  la  the  lot  mentioned 
in  the  wtU  In  'Coalville.'  The  consideration  of 
the  deed  was  S11,000,  but  no  money  was  paid. 
McCoy  executed,  of  the  same  date,  a  mort- 
gage to  Joanna  Scott  for  the  whole  purchase 
money.  Joanna  Scott  died  August  4,  1892. 
The  deed  and  mortgage  were  not  recorded  on* 
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tn  tbe  14tb  October,  1893.  and  both  recoided 
the  same  day.  McOoy  oerer  paid  a  cent  of 
principal  or  Intraeat  dnriiv  th^  life  of  Joanna 
Scott  or  afterwards.  Jobs  Scott,  as  executor 
of  the  will  of  his  wife,  saed  on  the  mortgage, 
got  judgment,  and  sold  the  proiterty  at  sher- 
ilFs  sale,  whea  J.  H.  Shields,  attorney  of 
Scott,  became  the  pordiaser.  By  artlde  of 
agreement  of  Z>ec6mber  1,  1896,  they  agreed 
to  sell  the  KKacre  lot  to  Sallle  D.  Biyan,  the 
defendant,  giving  a  fee^lmple  title,  for  96,000. 
This  suit  Is  an  actl<Hi  tor  the  purchase  money. 
Tbe  defense  Is  that  the  title  Is  not  good;  that 
the  deed  to  McCk>y'ln  1889.  conveyed  only  the 
life  estate  of  Joanna  Scott." 

J.  H.  Shtields  and  A.  B.  Angney,  for  iwpel- 
lants.  A.  B.  Moorbead,  for  appellee. 

MITCHELL,  J.  The  general  mle  In  deter- 
mining the  validity  of  tbe  execution  of  pow- 
ers la  that  the  Intention  of  the  donee  to  eze- 
cnte  Is  the  torning  point.  Such  intent  will 
not  be  presumed  from  the  mere  grant  of  a 
larger  estate  than  the  grantor  possessed,  but 
it  may  be  gathered  from  such  grant  coupled 
with  other  evidence  of  intent,  sncb  as  a  de- 
scription of  the  subject  of  the  power  sufficient 
to  identiCy  It  Bhigbam's  Appeal,  61  Pa.  St. 
346.  In  the  present  case  the  subject  of  the 
power  is  fully  described,  and  tbe  will  of  the 
testator  referred  to,  though  not  the  power 
Itself.  The  reference  to  the  will,  it  Is  true. 
Is  tn  the  recital  of  title;  but  it  Is  evidence, 
nevertheless,  that  tbe  will  and  the  donee's 
power  under  It  were  In  her  mind  when  mak- 
ing tbe  deed,  and.  In  connection  with  the  fact 
of  conveyance  In  fee  with  general  warranty, 
evinces  the  intent  to  execute  tbe  power.  It 
is  a  stronger  case  on  this  point  than  McCreary 
V.  Bomberger,  151  Pa.  St  323.  24  AtL  1066, 
where  the  evidence  was  held  to  be  abundant 
But  there  Is  another  ground  on  which  the  exe- 
cution of  the  power  must  also  be  sustained. 
The  grantor  In  the  deed  had  no  estate  which 
she  could  convey,  and  therefore  her  deed 
could  not  be  made  operative,  except  as  an  ex- 
ecution of  the  power.  Under  all  the  cases, 
this  Is  conclusive  evidence  of  her  intent  to 
exercise  tbe  power.  Wetberill  Wetherill, 
IS  Pa.  St  266,  271;  Bingham's  Appeal.  64 
Pa.  St  349.  The  land  was  devised  to  Mrs. 
Scott  "as  her  own  separate  estate."  This  Is 
suffident  to  indicate  the  intention  of  tbe  tes- 
tator. Id  Jamison  v.  Brady,  6  Serg.  &  R.  466, 
It  was  held  that  tbe  words  "for  her  own  use" 
created  a  technical  separate  use;  Chief  Justice 
Tllgbman  saying,  "The  addition  of  the  words 
'for  her  own  use'  is  tantamount  to  saying 
'not  for  the  nse  of  the  hustiand,'  because  if  It 
was  for  bis  use  It  could  not  be  for  her  own 
use."  The  only  reasonable  Interpretation, 
therefore,  of  the  testator's  use  of  tbe  words 
"her  own  separate  estate,"  Is  that  he  intended 
to  create  tbe  estate  technically  known  as  one 
in  trust  to  her  separate  use.  Where  such  In- 
tent Is  clear,  no  particular  form  of  words  is 
necessary.   Hedc  v.  CUppenger.  5  Pa.  St  385; 


Stelnmeti^a  lEstatek  Dnffield*!  Appeftl,  168  Fi. 
St  171,  81  AtL  107a  Such  an  estate  to  not 
alienable  by  deed  of  the  cestui  gne  trust, 
even  with  the  Joinder  <tf  her  htuband.  Haya 
V.  Leonard.  166  Pa.  St  474,  26  AtL  661;  Lev- 
is v.  Bryce,  187  Pa.  St  86%  41  AtL  275.  Ura. 
Scott's  deed  to  UcOoy  tbaef<»e  could  have 
no  legal  effect  except  as  an  exercise  of  the 
power  nnd^*  Llnharf  a  wlU,  and  this,  as  al- 
ready said,  brings  It  within  tbe  settled  role 
that  sustains  tbe  liriMit  to  execute  the  power. 
Judgment  reversed,  and  Judgment  directed  to 
be  entered  for  the  plaintiff  on  the  case  stated. 


OM  Pv  St.  »4) 

SMITH  et  aL  V.  WILDMA)7. 

(Supreme  Court  of  Pennsylvania.    Dec.  80, 
1809.) 

INNOCKNT  PURGHASBR^NOTICB-DBTaSTINO 
TITLB-SALS  UNDBR  OBOaRn^lB- 
8ULTINQ  TRUST. 

1.  The  record  showing  that  title  to  land  was  In 
S.  at  his  death;  that  soon  after,  Ll,  with  ap- 
parently no  title,  gave  a  deed  thereof;  that  3 
years  later  deed  from  widow  of  S.  was  obtained; 
that  10  years  later  administration  was  talcen  oat 
and  the  land  sold  to  satisfy  claim  tiftainst  8., — 
one  buying  13  years  after  the  order  of  sale  is  pat 
on  notice  of  the  want  of  juiladictioa  of  the  court 
to  order  the  sal&  because  tbe  claim  was  baned. 
and  the  land  relieved  from  lien  thereof,  by  lim- 
itations. 

2.  The  title  of  heirs  to  land  of  whidi  decedent 
died  seised,  and  which  was  sold  on  a  void  order 
of  sale  to  satisfy  a  claim  against  him,  cannot  be 
affected  by  transactions  between  other  petscms 
with  which  they  were  not  connected. 

3.  Sale  of  land  of  ^cedent  to  satisfy  claim  of 
L.  against  him  for  money  loaned  by  L.,  void  be- 
cause the  order  was  made  after  the  daim  and 
the  lien  thereof  were  barred  by  limitations,  can- 
not be  sustained  on  a  later  contention  that  the 
land  belonged  to  Ii.  by  reason  of  a  resulting 
trust,  L.  not  having  loaned  the  moo^  to  him, 
bat  merely  furnished  it  to  him  with  which  to  bny 
the  land  for  ber. 

Appeal  from  court,  of  common  plena, 
Greene  county. 

Ejectment-  by  Daniel  Smith  and  others 
against  William  WlldmaiL  Judgment  for 
plaintiffs. '  Defendant  appeals.  Affirmed. 

Jas.  E.  Sayers  and  W.  A.  Bookt  fur  appel- 
lant  Ray  &  Axtell  and  lams  ft  Brock,  fbr 

appellees. 

GREEN,  J.  WhUe  It  Is  true  that  when 
this  case  was  here  before  (178  Pa.  St.  246. 
36  Atl.  1047)  we  were  of  divided  opinion,  we 
now  decide  to  abide  by  tbe  decision  then 
made.  It  Is  scarcely  necessary  to  repeat  the 
reasons  for  our  Judgment  which  were  fully 
expressed  In  the  opinion  of  otur  late  Brother 
Williams.  As  a  matter  of  fact  upon  the  tes- 
timimy,  the  orphans'  court  wblcb  granted 
the  order  of  sale  of  tbe  land  In  question  had 
no  Jurisdiction  to  make  such  a  decree.  But 
tbe  case  was  worse  than  that  because  on  tbe 
face  of  the  petition  for  the  order  there  was 
a  presumption  of  the  want  of  Jurisdiction, 
which  was  not  explained  by  any  averments 
In  tbe  petition,  nor  by  any  evidence  given  la 
its  support   WhUe  the  date  of  the  death  of 
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Jmbm  Smith,  the  Intestate,  was  not  ttatad 
to  tbe  petition,  the  debt  upon  which  tlie  at- 
dor  waa  asked  (or  was  stated  to  be: 

Amoont  pidd  to  her  [Rebecca  Jane 
Upplttcott]  on  parol  f»ntract  lor 
decedent  I  702  74 

iBtmat  on  same,  11  years   468  76 

$1,166  60 

Aecordlng  to  this,  the  debt  accrued  by  rea- 
son of  a  payment  made  by  Rebecca  J.  lAp- 
plncott  for  James  Smith,  on  a  parol  contract, 
11  years  before  Jane  10,  1872,  when  the  peti- 
tion was  presented.  No  bond,  note,  or  other 
written  obligation  was  alleged  to  hare  been 
given;  only  the  bare  fact  was  stated  that  11 
years  before— which  must  have  been  in  1861 
^thls  creditor  had  paid  for  the  decedent,  up- 
on a  parol  contract,  the  sum  of  $702.74. 
This  being  so.  the  debt  was  barred  by  the 
statute  of  Umltatlons.  do  matter  when  James 
Smith  died,  and  no  orphans'  court  conld  have 
ftny  authority  to  grant  an  order  of  sale  of 
real  estate  for  tbe  payment  of  such  a  debt 
without  at  l«wt'an  arerment,  followed  by 
l«oof  of  facts  which  showed  that  the  debt 
was  stUl  existing  in  a  lawful  condition  for 
uiforcement  at  the  time  when  the  petition 
was  presented.  On  tiie  trial  of  the  present 
case  no  attempt  was  mode  to  remove  this 
prima  fades  of  invalidity  In  tbe  grant  of  tbe 
order,  but  full  proof  was  made  by  the  plain- 
tiffs that  James  Smith  hod  really  died  more 
than  10  years  before  tiie  petition  was  pre- 
sented. It  is  not  a  case,  therefore,  where 
Uie  presumption  of  validity  arises  upon  tbe 
mere  proof  that  the  order  was  made,  and 
Hiat,  therefore,  tbe  maxim,  "Omnia  preesa- 
mimtDr  rite  esse  acta,"  prevailed.  On  tbe 
etmtrary,  on  tbe  face  of  the  proceedings  It  Is 
manifest  that,  without  other  facts  being 
made  to  appear,  tbe  order  of  sale  was  llle- 
(ally  granted.  But,  more  than  this,  tbe  par- 
chaser,  William  Llpplncott,  at  the  sale  which 
took  place  under  the  order,  was  the  brother- 
in-law  of  tbe  decedent,  and  the  husband  of 
the  alleged  creditor  for  the  payment  of 
whose  debt  the  order  of  sale  waa  granted; 
and  he  necessarily  knew  that  James  Smith, 
tiie  decedent,  bad  died  10  years  before  the 
wder  of  sale  was  granted,  and  that  the  land 
was,  at  the  time  of  the  sale,  tbe  property  of 
tbe  minor  children  of  the  decedent,  and  alto- 
gether devested  of  the  lien  of  his  debts. 
There  was  good  reason,  therefore,  why  the 
petition  for  the  order  of  sale  studiously  con- 
cealed the  date  of  James  Smith's  death  from 
the  knowledge  of  the  court  .If  that  fact  had 
been  stated  In  the  petition.— as  It  most  cer- 
tainly should  have  been,- tbe  order  of  sale 
would  necessarily  have  been  refused,  unless 
affirmative  proof  bad  been  made  showing 
that  the  lien  of  the  debt  upon  tbe  land  of  the 
decedent  bad  been  preserved.  It  Is  no  ex- 
cuse to  the  court  that  an  order  was  granted 
without  such  proof,  because  the  petition  It* 
•elf  disclosed  a  prima  fades  of  Illegality  up- 
OS  wUeb  tba  «rdw  should  have  bem  r»> 


fused.  It  is  quite  manifest  (torn  tbe  otber 
record  facts  in  the  case,  that  the  order  of 
sale  was  a  scheme  concocted  to  devest  tbe 
lawful  tltie  of  the  minor  children  to  their 
ovm  lands.  No  administration  bad  been  tak- 
en out  ou  the  estate  of  their  dead  father,  and 
10  years  had  elapsed  from  hie  death.  There 
was  no  other  debt  but  this  one  alleged,  and 
its  lien  had  long  since  been  lost  There  be- 
ing no  other  way  of  getting  the  money  for 
the  debt,  administration  was  taken  out. 
manlfestiy  for  the  purpwe  of  getting  an  Ille- 
gal order  of  sale,  and  to  obtain  that  order  a 
plain  fraud  was  practiced  upon  tbe  court  by 
withholding  all  knowledge  of  tbe  date  of  the 
Intestate's  death.  It  Is  almost  needless  to 
say  that  bo  far  as  William  Llpplncott  and 
his  wife  were  concerned,  tbe  sale  was  abso- 
lutely worthless,  and  conferred  no  titie  to 
the  land,  both  for  want  of  Jurisdiction  and 
for  fraud  on  tbe  court  The  helpless  and 
unprotected  orphan  children  were  In  no  con- 
dition to  assert  their  rights,  and  were  prob- 
ably In  entire  Ignorance  of  their  rights  until 
many  years  after.  These  comments  are  not 
essential  to  tbe  Impeachment  of  the  defend- 
ant's claim  of  titie,  but  are  quite  pertinent 
to  strip  from  tbe  case  the  air  of  injured  In- 
nocence and  apparent  hardship  with  wblcb 
It  baa  been  sought  to  be  clothed.  The  de- 
fendant is  not  by  any  means,  in  tbe  p(wi- 
tion  of  an  Innocent  purchaser  for  value, 
without  notice.  He  did  not  buy  an  ancient 
title  apparentiy  good,  but  a  very  modern  one, 
Indeed,  apparentiy  bad.  His  purchase  was 
made  In  1888.— only  16  years  after  the  order 
of  sale  was  granted,— and  the  least  examlna* 
tion  of  tbe  record  of  tbe  titie  he  was  about 
to  buy  would  have  disclosed  the  fatal  defect 
In  the  proceedings.  It  was  a  very  queer- 
looking  titie  at  the  beat,  and  obundantiy  sus- 
picious to  put  him  upon  diligent  inquiry. 
Although  James  Smltii  was  the  owner  at  the 
time  of  bis  death,  the  land  was  sold  by  Re- 
becca J.  Llpplncott  soon  after  his  death.  In 
1862,  to  Isaac  Hupp,  without  anything. to 
show  that  she  had  any  title  whatever. 
About  three  years  later  a  quitclaim  deed  was 
obtained  from  Smith's  wldo^.  Naturally, 
Mr.  Hupp  was  not  satisfied  with  such  a  titie, 
and  so  In  1872  an  administration  was  raised, 
and  a  sale  was  bad  under  an  order  of  the 
orphans'  court  In  order  to  perfect  the  title. 
This  statement  Is  taken  from  the  appellant's 
history  of  tbe  case,  which  Is  at  least  entitled 
to  credit  for  its  blunt  candor.  No  intense 
Is  made  that  this  sale  had  any  merit  of  fact 
to  sustain  It  It  Is  not  for  one  moment  con- 
tended that  the  alleged  indebtedness  of 
James  Smith  to  Mrs.  Llpplncott  bad,  in  point 
of  fact  any  lien  whatever  upon  the  land  of 
Smith  at  the  time  the  order  of  sale  was  ob- 
tained. Nor  Is  there  the  least  apology  or 
excuse  presented  for  the  attempt  to  foist  up- 
on the  court  so  utterlyworthless  a  claim  for 
a  legitimate  order  of  sale.  It  Is  difficult  to 
understand  how  any  reputable  lawyer  who 
understood  bis  business  would  have  any- 
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tiling  to  do  with  such  a  tcftnaaction.  Abso- 
lutely nothing  Is  now  claimed  to  support  this 
tltie,  except  the  bare  technical  proposition 
that  it  cannot  be  Impeached  In  a  collateral 
proceeding.  With  that  question  the  former 
opinion  has  sofflclently  dealt  These  consld* 
orations  dispose  of  the  flrst  three  assign- 
ments  of  error. 

The  fourth  assignment  certainly  has  no 
merit  It  was  of  no  kind  of  consequence 
what  took  place  when  the  witness  attempted 
to  get  a  quitclaim  deed  from  the  children  of 
the  decedent  If  he  obtained  It  the  deed 
would  speak  for  Itself;  If  he  did  not,  the 
title  of  these  plaintiffs  could  not  be  ttaweby 
affected. 

There  Is  nothing  contained  In  the  rejected 
oCFers  of  testimony  covered  by  the  fourth, 
fifth,  and  sixth  assignments  of  error  that  In 
any  way  connects  the  present  plaintiffs  with 
the  offers  of  proof,  and  they  certainly  could 
not  be  devested  of  their  title  by  anything 
that  took  place  between  other  persons. 
Even  If  the  offers  tended  to  show  ground  for 
a  claim  of  title  by  way  of  a  resulting  trust 
such  a  claim  is  absolutely  at  war  with  the 
only  claim  that  Is  really  set  up  In  the  case, — 
that  the  money  p^d  by  Mrs.  Lipplucott  was 
loaned  to  James  Smith,  and  made  him  a 
debtor  to  her  for  the  amount  paid,— and  It  Is 
upon  that  ground  only  that  the  order  of  sale 
under  which  alone  title  Is  claimed  can  be 
sustained.  If  James  Smith  was  her  debtor 
for  the  money  as  a  loan,  she  certainly  was 
not  the  equitable  owner  of  the  land  by  way 
of  a  resulting  trast 

The  seventh  and  eighth  assignments  relate 
to  a  further  offer  to  prove  a  resulting  trust 
by  the  testimony  of  Mrs.  Llppincott  It  Is 
impossible  to  see  how,  If  such  testimony 
were  admitted,  It  could  afCect  the  title  of 
these  plaintiffs.  We  think  the  witness  was 
incompetent  under  the  act  of  1887,  but 
without  reference  to  that  question,  the  sub- 
ject-matter of  the  testimony  could  not  possi- 
bly devest  the  plaintiffs'  title,  and  It  was, 
therefore,  Irrelevant  and  Inadmissible.  The 
pretense  of  a  title  by  way  of  a  resulting 
trnst  la  too  trifling  for  serious  Mmslderatlon. 

STBRRETT,  C.  J.,  and  MITCHELL  and 
PELL,  JJ.,  acquiesce  In  this  judgment  on 
the  authority  of  the  decision  In  ITS  Pa.  St, 
and  33  Atl.,  because  of  thefr  unwillingness 
to  sanction  a  reargument  sought  collaterally 
by  raising  again  a  point  already  decided  In 
the  tame  cas&  Judgmait  affirmed. 


(89  N.  H.  «0) 

FELIX)WS  et  bL  V,  RIPLBT  et  aL 
(Supreme  Goart  of  New  Hampshire.  Rocklng> 
ham.   March  17,  1899.) 

TRUSTS— TIOSTIHO  OF  BSTATB  IN  BSaiEFIOI- 
AHY. 

Where  a  hnaband  with  his  own  means  por- 
cbased  land  In  bis  wife's  name,  under  circum- 
vtaacea  showing  that  it  was  not  a  gift  to  or 
vettlemeat  upoo  her,  bat  created  a  use  in  bis 


fsTor.  the  t»e  became  execnted,  and  the  bosband 
became  vested  of  the  legal  estate,  tmder  St  27 
Hen.  VIII.  e.  10.  providiog  that  where  on* 
boldi  an  estate  In  land  for  the  use  of  anottMr, 
the  legal  title  shall  vest  hi  the  bsneOdaiy. 

BfU  by  Oeorge  W.  Bellows  and  othen 
against  Allen  H.  Ripley  and  others  to  remon 
a  (doud.   Decree  for  d^endanta. 

Bnmham,  Brown  &  Warren,  for  plaintiffs. 
O.  K.  &  a  T.  BarUett  and  Bdwln  O.  Bast- 
man,  for  defendants. 

WALLAGBk  3.  Richard  FeUows  negotiat- 
ed the  purchase  of  the  land,  paid  the  consid- 
eration, and  took  the  deed  In  his  wife's 
name,  under  circumstances  which  show  It 
was  not  a  gift  to  or  settlement  open  her,  bnt 
created  a  use  In  his  favor.  The  plaintiffs 
claim  title  to  the  premises  as  the  heirs  of  the 
wife;  and  the  defendanto  under  a  deed  of 
Richard  to  them.  Under  the  statute  of  uses 
(27  Hen.  Yin.  e.  10),  which  Is  In  force  In 
this  state,  Richard,  who  Is  the  cestui  que 
use,  became  the  legal  owner  of  the  land. 
The  statute  of  uses  executes  the  tise,  and 
vests  the  legal  estete  in  the  cestui  que  os& 
Hutchins  V.  Heywood,  60  N.  H.  491.  Rich- 
ard's title  passed  by  bis  deed  to  the.d^end- 
ants.  Osgood  v.  Eaton,  62  N.  H  S12.  Decree 
for  the  defendants.  All  concurred. 


(«  N.  H.  sn) 

HOXT  T.  HOYT  et  sL 
(Supreme  Ooart  of  New  Hampshire.  BocUng- 
ham.  July  20,  1866.) 
WnxS-CHAROH  ON  RBALTT. 
A  testator,  having  nearly  $2,000,  whldi,  aft- 
er  his  death,  was  Involved  In  a  bank  failure,  be- 
queathed to  bis  danghter  |1,000,  to  be  paid 
immediately  after  hia  decease,  and  bequeathed 
land  to  one  of  bis  aons  chained  with  the  con- 
dition to  BOpport  hia  nwther,  and  that  he  shonld 
not  sell  or  dispose  of  it  before  he  became  BO 
years  of  age,  and  bequeathed  land  to  another 
son  on  condition  that  ne  should  not  sell  it  be- 
fore arriving  at  60  years  of  age,  and  that  it 
should  not  be  ased  to  pay  any  debts  contracted 
before  that  time.  EeH,  that  the  legacr  to  the 
daughter  conid  not  be  charged  upon  toe  land, 
as  the  testator  did  not  so  intend. 

Action  by  Lizzie  8.  Hoyt  against  James  B. 
Hoyt  and  another.  Judgment  for  defOi^ 
ants. 

Assumpsit  for  the  amount  of  a  legacy. 
Pacts  agreed.  Ebeneser  Hoyt  died  April  6, 
1805,  leaving  a  will,  by  which  he  devised  to 
his  son  James  E.  Hoyt  one  of  the  defend- 
anto, his  homestead  farm,  valued  at  |1,600, 
charged  with  the  suitable  support  of  his 
mother,  on  condition  that  he  should  not  sell 
or  dispose  of  the  same  until  he  arrived  at 
the  age  of  50  years,  and  an  undivided  half 
Interest  In  two  other  lots  of  land,  both  valued 
at  $16.60.  He  devised  to  the  defendant  Ellhu 
B.  Hoyt  a  farm  known  as  the  "Marston 
Place,"  "on  condition  that  he  shall  not  sell 
or  dispose  of  said  property  until  he  arrives 
at  the  age  of  50  years,  and  that  none  of  said 
property  shall  pay  any  of  his  debts  con- 
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tneted  before  that  time,**  and  an  undivided 
half  Interest  In  otber  real  estate,  all  of  the 
▼alne  of  fStL  He  beqneathed  to  his  daugh- 
ter Lfnle  S.  Hoyt,  the  plalntlCT,  "one  thou- 
sand dollars,  to  be  paid  Immediately  after 
1117  decease';  made  two  other  beqnests, 
amotmtlng  to  $700;  made  the  defendants  re> 
stduarr  legatees;  appointed  them  executors; 
and  ordered  that  there  be  no  appraisal  or 
auction  of  any  part  of  the  estate,  but  that 
the  executors  pay  the  l^^des  named,  and 
divide  the  remainder  equally  between  them- 
selves. The  will  was  probated  March  80, 
1896.  On  that  day  the  defendants  declined 
the  trust  in  writing,  and  an  administrator 
was  appointed  on  their  petition.  Aside  from 
the  furniture  and  a  few  other  articles  of  lit- 
tle value,  the  personal  estate  consisted  of 
$1«099.6S  deposited  in  the  Nashua.  Savings 
Bank,  and  $892.88  In  the  Mechanics'  Savings 
Bank  of  Nashua.  Both  banks  are  in  the 
hands  of  assignees,  and  It  is  uncertain  how 
much  will  be  realized  upon  the  deposits. 
Since  the  death  of  the  testator,  James  E. 
Hoyt  has  lived  upon  the  homestead  farm, 
and  BUIho  B.  Hoyt  upon  the  Marston  place. 
Neither  of  them  has  declined  to  accept  the 
legacies  given  to  him  in  the  will.  The  plain- 
tiff claims  that  her  legacy  is  a  charge  updn 
the  real  estate  devised  to  the  defendants, 
and,  before  bringing  suit,  demanded  pay- 
ment of  the  defendants,  which  was  refused. 

Bticeter,  Walker  &  HolUs,  for  plaintiff. 
Oreenleaf  K.  Bartlett,  for  defendants. 

OTjARK,  0.  J.  The  question  is  whether  the 
plaintiff's  legacy  of  $1,000  Is  a  charge  upon 
the  real  estate  dertsed  to  the  defendants. 
The  real  estate  Is  not,  as  of  course,  charged 
with  the  payment  of  legacies.  It  is  never 
so  charged,  unless  the  testator  Intended  it 
shonld  be,  and  that  Intention  must  be  either 
expressly  declared,  or  fairly  and  satisfac- 
torily inferred.  Lupton  v.  Lupton,  2  Johns. 
Cfa.  614,  623.  Real  estate  specifically  devised 
la  not  charged  with  a  general  pecuniary  1^- 
acy  given  in  the  same  will,  when  there  Is 
nothing  to  show  that  such  was  the  intention 
of  the  testator.  Davenport  v.  Sargent,  63 
N.  H.  68a  4  Ati.  669.  If  the  testator  desired 
to  make  the  devises  to  his  sons  conditional 
upon  their  payment  of  hla  daughter's  legacy, 
and  has  furnished  sufficient  competent  evi- 
dence of  that  intention,  the  defendants  are 
liable  in  this  action. 

If  the  devises  of  real  estate  to  the  sons 
had  been  unconditional,  the  provisions  of  the 
will  would  Indicate  that  the  testator  Intend- 
ed to  make  the  payment  of  the  legacies  a 
charge  upon  the  whole  estate.  But  the 
homestead  farm  was  devised  to  James  EJ. 
Hoyt,  subject  to  the  suitable  support  of  his 
mother,  "on  condition  that  he  shall  not  sell 
■or  dispose  of  the  same  until  he  arrives  at 
the  age  of  60  years";  and  the  Marston  place 
was  devised  to  Ellhu  B.  Hoyt  "on  condition 
that  he  shall  not  sell  or  dispose  of  said  prop- 


erty until  he  arrives  at  the  age  of  00  years, 
and  that  none  of  said  property  shall  pay  any 
of  bis  debts  contracted  before  that  time.*' 
These  conditions  attached  to  the  devises  of 
the  real  estate  show  that  the  testator  did 
not  intmd  that  It  should  be  charged  with  the 
payment  of  the  legacies  named  in  the  will; 
for  he  has  provided  that  it  should  not  be 
sold  until  his  sons  arrive  at  the  age  of  60 
years,  while  the  l'^;acy  to  the  plaintiff  was 
ordered  to  be  paid  Immediately  after  hla  d» 
cease.  The  personal  estate  consisted  chief- 
ly of  two  savings-bank  deposits,  aggregating 
$1,882.48.  It  is  reasonable  to  conclude  that 
the  testator  supposed  this  sum  would  be 
amply  sufficient  for  the  payment  of  legacies 
and  all  expenses  of  administration,  and  had 
no  purpose  of  charging  the  real  estate  with 
the  payment  of  the  legacies.  Judgmaat  Cor 
the  defendants.  Ail  concurred. 


(69  N.  H.  390) 

WEB8TBB  V.  SUOHBOW  at  flL 

(Siqueme  Court  of  New  Hampshire.  HUlsboto. 

July  i£9,  1888.) 

CHARITABLB  TRUST— TESTAMENTARY  TB1TST— 
EXECUTION— FBRPBTUATION—AP- 
POINTUBNT  OP  TRUSTEE. 

1.  A  bequest  In  trust  for  saying  annual  masses 
for  the  testator  and  other  persons  named  is 
valid  as  s  charitable  trust. 

2.  Where  a  testator  left  a  bequest  Id  trust  for 
the  sayiog  of  annaal  masses  and  for  the  care 
of  a  burial  lot,  leaving  its  expendltore  to  the 
trustee's  sole  discreticHi  In  providing  for  such 
services,  bnt  did  not  direct  what  proportion  of 
the  bequest  shonld  be  applied  to  either  purpose, 
he  is  not  empowered  to  set  apart  one  sum  for 
the  care  oC  the  lot,  and  another  for  saying 
masses,  but  both  braadies  of  the  trnst  are  to  be 
administered  together. 

8.  Where  a  testator  left  a  bequest  In  trnst  for 
saying  aonnal  masses  snd  for  the  care  of  a 
burial  lot,  leaving  it  entirdy  to  the  trustee's  dis- 
cretion to  provide  as  he  might  deem  propet  for 
the  continuance  or  perpetuation  of  sucn  services, 
the  whole  trust  is  to  be  administered  by  him,  or 
by  some  one  appointed  in  bis  idace  by  the  probate 
court  as  provided  by  Fob.  St.  c.  1^  1  6,  where 
no  provision  is  nuide  for  perpetuating  a  tests- 
mentary  trust,  snd  the  trustee  anwlntsd  de- 
clines to  accept,  dies,  resigns,  or  Is  removed. 

BlU  for  instructions  by  Kimball  Webster, 
executor  of  James  Ryan,  against  Mary  Sugh- 
row  and  another.   Case  discharged. 

Bill  In  equity  for  instructions  by  the  execu- 
tor of  the  will  of  James  Byan.  Facts  agreed. 
The  second  provision  of  the  will  Is  as  follows: 
"All  the  residue  and  remainder  of  my  estate 
that  may  remain  at  my  decease,  both  real 
and  personal,  I  will  in  trust  to  my  said  execu- 
tor hereinafter  mentioned,  to  be  disposed  of 
by  him  in  the  foUowtug  manner:  First,  to 
pay  all  necessary  funeral  charges- and  ex- 
penses of  services  connected  therewith.  The 
remainder  to  be  held  by  said  executor  at  his 
sole  discretion,  the  Income  of  which,  and  if 
necessary  the  principal,  to  pay  the  expense  of 
keying  my  burial  lot  In  a  prt^r  and  re- 
spectable condition,  and  for  having  anniver- 
sary mass  said  annually,  from  the  date  of  my 
decease,  tor  myself,  my  deceased  wlte,  and 
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tar  her  deceased  slater,  Llzasle.  And  I  bereby 
tesve  It  entirely  at  tbe  discretion  of  my  said 
executor  to  provide  In  any  way  that  he  may 
deem  proper  tor  the  continuation  or  perpetua- 
tion ot  satd  services,  without  any  authority  or 
Interference  of  tiie  probate  court  or  any  per^ 
son  whomsoeTer  either  In  regard  to  this  or  to 
the  first  section  of  this  will.  And  I  hereby 
authorize  and  empower  my  said  ezecotw  to 
sell  and  conrey  any  and  all  real  estate  that  I 
may  own  at  my  decease,  at  his  discretion, 
either  at  public  or  private  sale,  as  he  may 
deem  best,  and  execute  valid  deed  or  deeds 
for  the  same."  The  plalntlfr  seeks  instruction 
upon  the  foUowIns  questions:  (1)  Does  this 
provision  of  the  will  create  a  charitable  trust 
in  the  matter  of  annual  masses?  (2)  If  It 
does,  can  he  exercise  his  discretion  in  setting 
apart  two  certain  sums,— one  for  the  fund  for 
the  burial  lot,  the  other  for  the  saying  of 
mas8eB,-~and  appoint  trustees  to  carry  into 
effect  the  provisions  of  the  trust,  and  provide 
for  securing  perpetual  succession  thereof? 

Oeorge  B.  French,  for  plaintiff.  Jeremiah 
3.  Doyle,  for  the  heirs  of  James  Ryan. 

PIKE),  J.  L  The  statute  of  43  Ellis,  c.  4 
(1601),  was  the  culmination  of  all  prior  legis- 
lation concerning  charities.  Since  Its  passage, 
those  objects  are  considered  charitable  that 
are  named  therein,  and  many  others  that  are 
"not  named,  and  not  within  the  strict  letter 
of  the  statute,  but  which  come  within  Its 
spirit,  equity,  and  analogy."  2  Perry,  Trusts. 
692.  Although  the  general  principles  of  char- 
itable trusts  have  been  repeatedly  recognized 
In  this  state  (Duke  v.  Fuller.  9  N.  H.  638; 
Chapin  V.  School  Dlst.,  36  N.  H.  454;  Second 
Oongregatlonal  Soc.  of  Bopklnton  v.  First 
Congregational  Soc.  of  Hopklnton,  14  N.  H. 
S16;  Brown  v.  Town  of  Concord.  83  N.  H. 
286:  Town  of  Dublin's  Case,  38  N.  H.  459; 
Town  of  Newmarket  t.  Smart,  45  N.  H.  87), 
It  "has  not  been  Judicially  determined"  wheth- 
w  this  statute  has  been  adopted.  But  con- 
cerning this  it  Is  not  important  to  Inquire, 
since  "courts  of  equity  have  an  original  and 
an  Inherent  jurisdiction  over  charities.  Inde- 
pendent of  the  statute."  Goodale  v.  3>Iooney, 
60  N.  H.  628,  633;  Pub.  St.  a  205.  I  1.  A 
cliarlty,  "in  a  1^1  sense,  may  l>e  *  *  * 
defined  as  a  gift  to  be  applied,  consistently 
with  existing  law,  for  the  benefit  of  an  In- 
definite number  of  persons,  either  by  bringing 
their  hearts  under  the  Influence  of  education 
or  religion,  by  relieving  their  bodies  from  dis- 
ease, suffering,  or  constraint,  by  assisting 
them  to  establish  themselves  for  Ufe,  or  by 
erecting  or  maintaining  public  buildings  or 
works,  or  otherwise  lessening  the  burdens  of 
government.  It  is  Immaterial  whether  the 
purpose  Is  called  charitable  In  the  gift  Itself, 
if  It  is  so  described  as  to  show  it  Is  charitable 
In  its  nature."  Jackson  v.  Phillips,  14  Allen, 
056.  No  qnestlon  arises  as  to  the  testator's 
light  to  create  a  trust  for  the  purpose  of  keep- 
ing the  "borlal  lot  In  a  proper  and  respectaole 


condition."  The  state  approves  of  the  crea- 
tion of  such  trusts,  and  provides  a  way  for  the 
appointment  of  trustees  therefor  whenever  a 
vacancy  exists.  Pub.  St  c  40,  |  5;  Id.  c.  51, 
S  S;  Laws  1891.  c.  19,  »  1.  2;  I^ws  1893.  c. 
68,  §S  1.  2;  Laws  1897,  c.  6, 1 1.  It  Is  In  rda- 
tion  to  the  creating  of  a  trust  for  the  saying 
of  masses  about  which  there  Is  contention. 
"The  doctrine  of  superstitious  uses  arlaiug 
from  the  statute  (1  Eidw.  YI..  c  14)  under 
which  devises  for  procuring  masses  -wece  held 
to  be  void  *  •  *  has  never  obtabied  In  the 
United  SUtes.  In  this  country  there  Is  abao- 
lute  religious  equality,  and  no  discrimination 
in  law  is  made  between  different  rdlglous 
creeds  or  forms  of  worship."  Hoeffer  v.  Olo- 
gan.  171  IlL  462,  48  N.  El  627;  Const  U.  S. 
Amend.  1;  BUI  of  Bights,  art  5;  Holland  v. 
Alcock.  108  N.  Y.  812,  329,  16  N.  E.  SOS;  Oass 
V.  Wllhlte,  2  Dana.  170;  Methodist  Church  v. 
Remington,  1  Watts,  224;  McHugh  v.  McGole, 
97  Wis.  166,  72  N.  W.  681;  Rhymer's  Appeal, 
93  Pa.  St  142;  Schouler,  Petitioner,  134  Mass. 
426.  It  remains  to  be  considered  whether  the 
saying  of  masses  can  be  upheld  as  a  "charita- 
ble use."  In  Seda  v.  HuUe.  7S  Iowa,  429, 
89  N.  W.  689,  a  bequest  In  trust  for  the 
benefit  of  a  Cath(^c  church,  with  directions 
to  "Invest  said  money  safely  for  the  benefit 
of  said  church,  and  thai  service  be  held  in 
said  church  for  my  soul  yearly,"  was  held  to 
be  valid  as  a  bequest  to  a  charitable  use.  In 
Schouler,  Petitioner,  134  Mass.  426,  a  bequest 
for  "burial  and  funeral  expenses,  and  the  resi- 
due for  charitable  purposes,  masses,"  etc., 
was  held  to  be  valid  on  the  ground  that 
"masses  are  religious  ceremonials  or  observ- 
ances of  the  church  of  which  she  [the  testSr 
trix]  was  a  member,  and  come'  within  the  re- 
ligions, ptons  uses  which  are  upheld  as  pub- 
lic charities."  In  Rhymer's  Appeal,  93  Fa. 
St  142,  the  testator,  after  certain  legacies,  be- 
queathed alt  the  residue  of  his  estate  '*to  St 
Mary's  Catholic  Church,  to  be  expended  In 
masses  for  the  benefit  and  repose  of*  his  soul; 
and  it  was  held  to  be  a  religious  use.  but 
failed  because  of  a  statute  of  that  state  requir- 
ing all  such  bequests  to  be  executed  with  due 
formality  at  least  one  calendar  month  before 
the  decease  of  the  testator:  The  court  said: 
"The  testator  has  clearly  declared  the  use  or 
purpose  to  which  his  bequest  shall  be  applied. 
It  is  to  be  expended  In  masses  for  fbe  benefit 
and  repose  of  his  soul.  While  this  may  not  be 
regarded  as  a  charitable  use,  within  the  ac- 
cepted meaning  of  the  word.  It  Is  certainly  In 
every  proper  sense  of  the  term  *  •  •  a 
religious  use.  In  the  denomination  with 
which  the  testator  appears  to  have  been  id^- 
tlfled,  the  mass  is  regarded  as  a  prominent 
part  of  the  rel^ous  service  and  worship.  Ac* 
coidlng  to  the  Roman  Catholic  system  of  faith, 
there  exists  an  intermediate  state  of  the  soul, 
after  death  and  before  final  judgment  during 
which  guilt  Incurred  during  life  and  unatoned 
for  must  be  expiated;  and  the  temporary  pun- 
ishment to  which  the  souls  of  the  penitent  are 
thus  subjected  may  be  mitigated  or  arrested 
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lliiDii^  the  tOaicy  of  the  man  u  «  ivopltl- 
wtatj  lacrUlce.  Hence  the  pnctlce  of  oflertnc 
niHM  for  the  departed.  It  cannot  be  dooMy 
ed  tlint  bi  obeying  the  injunction  of  tiie  tan- 
tator,  and  offering  masses  for  the  ben^t  and 
repose  of  his  aool,  the  officiating  priest  would 
be  performing  a  religions  serrlce;  and  none 
the  less  so  because  interceaiion  would  be 
specially  Inyoked  In  behalf  of  the  testator 
atone.  The  aerrloe  Is  Just  the  same  In  kind 
iriiettier  It  be  designated  to  promote  the  qdr^ 
Itnal  welfare  of  one  or  many.  Prayer  for  the 
conTersion  of  a  single  Impenitent  Is  as  poredy 
a  religious  act  as  a  petition  for  the  aalratun 
of  tbouBnnds.  The  serrlcea  Intended  to  bo 
performed  la  carrying  out  the  trust  created 
by  the  testator's  will  as  well  as  the  objects 
designed  to  be  attained,  are  all  essentially  re* 
llgloos  m  tbdr  eharactor."  In  harmony  with 
this  last  case  Is  the  recent  decision  of.  Hoef- 
ter  r.  Ctogan.  171  lU.  462,  49  N.  E.  627.  where 
the  testator  left  to  the  Holy  Family  Church. 
Ite  sneceaaors  and  assigns,  real  estete  In  trust 
to  sell  and  expend  the  proceeds  In  saying 
masses  for  th^  repose  of  his  soul. and  the  souls 
of  hla  deceased  wlfo.  motfaer-ln-hiw.  and  broth- 
er4n-law,  and  a  legacy  In  trust  to  be  expend- 
ed In  suylns  masses  for  the  repose  of  the  souls 
of  hla  fathe:,  mother,  and  slstw.  TbB  devise 
and  l^aey  were  held  to  be  charitable,  and 
were  not  allofred  to  fall  by  want  of  a  compe- 
ttat  trustee.  It  Is  said  In  the  opinion  that: 
•T^rhile  the  testator  may  have  a  belief  that  it 
will  benedt  hla  aool  and  the  aouls  of  others 
doing  tkenanes  for  tbelr  sine.  It  la  also  a  beoeflt 
to  all  ottaoa  who  may  attend  or  participate 
hi  It  An  act  of  public  worship  would  ew* 
tataily  not  be  deprived  of  that  charactw  be- 
canae  It  was  also  a  speda*  mnnorlal  oi  some 
person,  or  because  qwclal  prayers  should  be 
included  La  the  services  for  particular  persons. 
UeoMwlal  aervlcea  are  often  held  In  churches, 
but  they  are  not  less  acts  of  worship  because 
of  their  memorial  character.  •  •  •  The 
mere  fact  that  the  bequest  was  given  with  the 
bitentlon  of  obtalidng  aome  boiefit,  or  from 
siHne  personal  motive,  does  not  rob  It  of  Ite 
diancter  as  chailteble."  The  saying  of  mass 
Is  a  ceremonial  c^brated  by  the  priest  in 
open  church,  where  all  who  choose  may  be 
present  and  participate  therein.  It  Js  a  solemn 
and  impressive  ritual,  from  which  many  draw 
Virltnal  sohtce,  gnldance.  and'  Instruction.  It 
Is  r^iglons  In  Its  form  and  In  Ite  teaching 
and  clearly  comes  within  that  class  of  truate 
or  uses  denominated  in  law  as  charltablew 
And,  while  the  effect  of  these  services  upon 
the  members  <tf  this  church  la  Impressive  and 
ben^dal,  the  money  expended  for  the  cele- 
brations thereof  Is  of  benefit  to  the  clergy,  and 
Is  to  be  upheld  and  malntelued  for  this  rea- 
sra,  as  one  of  the  cherished  objecte  of  re- 
Ugtous  nses.  Attorney  General  v.  Dublin,  38 
N.  a.  459;  fioeffer  v.  Clogan,  171  DL  462,  49 
E.  fi27.  The  npboldlng  ot  such  truste  Is  in 
hamumy  with  the  principles  of  our  law. 

2.  Tbm  executor  Is  not  empowered  to  set 
apart  one  sum  for  the  care  oC  the  burial  lot, 


and  another  tat  the  saying  of  insisf,  Tbs 
branches  of  the  trust  are  to  be  administered 
together,  and  by  the  same  trustee.  The  dis- 
cretion with  which  file  executor  Is  Invested 
extends  only  to  the  methods  to  be  adopted  In 
the  performance  of  this  duty.  The  whole 
trust  Is  to  be  admhilstered  by  him  (Brodc  v. 
Sawyer.  8B  N.  H.  647).  or  by  someone  else 
appointed  la  his  place  by  the  probate  court 
Pub.  8t  e.  198^  I  &  Gase  discharged.  All  ooii- 
curred. 


m  N.  H.  OS) 

ROLLINS  et  sL  V.  HAVBN  et  sL 

<8aprane  Court  of  New  Hampshire.  Rocting- 
ham.   Bfardi  17,  1890.) 

WlIiS-CONBTRUCTlON— INTENT  OF"  TESTA- 
TOR. 

1.  A  mother's  will  ieCt  her  property  to  her  two 
daogbtera  and  to  the  survivor  of  them.  At  the 
stirTlTor*s  decease  the  reridue  went  to  tnutees, 
to  be  disposed  o{  according  to  a  letter  of  Instmc- 
tloDS  made  part  of  the  will,  and  which  the  dangh- 
ters,  or  either  of  them,  were  given  power  to 
chanse^  The  dangfatera  modified  the  letter,  and 
added  the  mothers  residuary  property  to  the 
residuary  property  of  their  own  estates  to  be  dis- 
posed of  hy  taeir  wills.  In  the  danehters'  wills, 
each  gave  to  the  other  a  life  estate  In  her  prop- 
erty.  and  the  remainder  at  her  death  to  tmstees. 
There  was  also  a  provision  giving  an;  or  all  in- 
terest either  might  have  in  any  part  of  the 
mother's  property  to  the  trnstees  named  in  her 
will,  to  be  disposed  of  hj  them  according  to  the 
mother's  letter  as  modified  by  the  sisters.  The 
survivor  of  the  sisters,  by  a  codicil  to  her  wilt, 
after  making  her  mother's  aod  sister's  wills  part 
of  her  own,  provided  for  a  tieqnest  of  her  residu- 
ary property  to  S.  College.  Held,  that  by  the 
codicil  the  ^ughter  did  not  bequeath  h«  lnt»est 
in  the  mother's  residuary  estate. 

2.  A  will  provided  that  testatrix's  '*resldnary 
propertr,  of  whatever  smonnt  It  may  be,"  should 
go  to  S.  Collfge,  to-  be  used  for  astronomical 

'parpoaea  If  the  reridae  was  more  than  iS3,000 
It  was  to  tie  kept  at  Interest  until  It  amounted  to 
:  $10,000.  wlien  it  should  become  a  permanent 
.  Mod,  and  its  Income  only  used.  If  the  resfdue 
amounted  to  less  than  93,000,  It  should  be  used  at 
once  by  the  trustees  of  the  college  for  any  as- 
tronomical purposes  they  saw  fit.  Held,  that  the 
intent  of  testatrix  was  to  bequeath  her  entire 
residuary  property,  thoiuh  at  act  deadi  It  eoa^ 
sidersUy  exceeded  $10^00a 

Bill  in  equity  brought  by  Rollins  and  oth- 
ers, trnstees  under  the  wills  of  Eliza  Went- 
worth  Haven,  Charlotte  Maria  Haven,  and 
Eliza  Appleton  Haven,  against  the  trustees  of 
Smith  College  and  otbers,  for  instructions. 
Case  discharged. 

BUa  Wentworth  Haven  died  In  188S,  leav- 
ing bu  inopwty  by  will  to  her  "daughters^ 
Charlotte  Harla  Haven  and  Eliza  Appletim 
Haven,  and  the  survlvw  of  them,  with  full 
liberty  to  use  the  Income  and  principal  there- 
of at  their  dlacretton."  All  that  might  re- 
main  at  the  decease  of  the  survivor  she  gave 
to  trustees,  to  be  disposed  at  according  to  a 
letter  of  instructions  referred  to  In,  and 
made  a  put  of,  her  will,  but  whl^  vraa  not 
to  i>e  opened  until  the  death  of  the  enrvlvor 
of  the  daughters  By  this  letter  gave 
sundry  legacies,  and  the  realdoe^  one-balf  to 
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the  grandcbUdrea  of  John  HaTen,  and  oue> 
half  to  tlie  ffrandchlklreii  ot  Nathaniel  Apple- 
ton  Haven.  Sie  alto  gave  to  the  daughterly 
or  either  of  tbem*  power  to  change  the  In- 
stnictlons.  Febroary  14,  1886,  the  dangh- 
tera  ezecnted  a  modification  of  the  mother's 
letter  of  Inetructlons.  They  changed  many 
of  the  legacies,  and  disposed  of  the  residue 
as  follows:  "The  residuary  property  ot  the 
late  BUsa  Wentw<Hth  Haven  to  be  added  to 
the  residuary  property  of  Eliza  Appleton 
HaTBB  and  ot  Charlotte  Maria  Haven,  to  be 
disposed  of  according  to  directions  In  the 
wills  of  said  Eliza  Appleton  Haven  and  Char- 
lotte Maria  Haven."  In  May,  18S5,  they 
made  wlUa,  each  giving  to  the  other  a  life 
estate,  and  the  remainder  to  trustees,  to  he  dis- 
posed of  according  to  letters  of  Instructions. 
Each  will  and  letter  of  Instructions  contain- 
ed the  following  provision:  "I  also  give,  de- 
vise, and  bequeath  any  and  all  Interest  I 
have  or  might  have  In  and  to  any  part  of  the 
property  of  my  mother,  the  late  Eliza  Went- 
wortb  Haven,  to  the  survivors  or  survivor 
of  the  trustees  named  In  her  will,  to  be  dis- 
posed of  by  them  according  to  the  'letter  of 
InatmctlonB*  given  by  my  said  mother  for 
such  disposition,  but  as  modified  by  myself 
and  my  sister  according  to  the  power  given 
to  us  by  her  for  such  modification."  Bach 
letter  of  Instructions  disposed  of  the  residue  of 
the  testatrix's  estate  in  the  same  manner  aa 
the  mother  bad  disposed  of  hers  by  her  letter 
ot  instructions.  Charlotte  Maria  Haven  died 
In  December,  1893.  In  January.  1895.  Ellsa 
Appleton  Haven  made  a  codicil  to  her  will.  In 
which  she  declared  that  the  wills  of  her  moth- 
er and  dster  were  parts  of  her  own,  gave  nu- 
merous pecuniary  legacies,  and  then  provided 
aa  follows:  "I  hereby  revoke  clauses  eight,  nine, 
and  twelve  In  the  directions  to  the  trustees' 
hi  my  will  considering  the  disposition  of  my 
residuary  property;  and  I  hereby  give,  de- 
vise, and  t>eQueath  to  *  *  *  the  trostees 
of  SmlUi  College,  an  Institution  of  learning 
located  in  Northampton,  Massachusetts,  my 
residuary  property,  ot  whatever  amount  ft 
may  be,  to  be  used  for  astronomical  purposes. 
If  this  amount  should  be  three  thousand  dol- 
lars ($3,000)  or  over,  then  this  sum  Is  to  be 
kept  for  a  permanent  fund,  to  be  called  the 
'Haven  Fund*;  and  the  yearly  income  there- 
of is  not  to  be  used,  but  to  be  added  yearly 
to  the  principal  until  the  sum  of  ten  thou- 
sand dollars  (¥10,000)  Is  accumnlated.  Then 
the  yearly  Income  of  said  Haven  fund  Is  to 
be  nsed  for  astronomical  purposes.  If  said 
remainder  of  my  propery  should  be  less  than 
three  thousand  dollars  ($3,000),  said  sum 
can  be  used  by  the  trustees  ot  said  Smllli 
College  tor  any  Immediate  astronomical  pur- 
poses which  tiiey  may  deem  best"  Eliza 
Appleton  Haven  was  a  business  woman. 
After  the  decease  of  her  mother  and  alster 
she  managed  the  three  properties,  keeping 
them  separate,  and  she  knew  In  a  general 
way  the  value  of  each.  The  residue  of  her 
estate  Is  about  f87,oaa 


William  H.  BoUlQB,  for  trustees.  Frlnk  A 
Marvin,  for  certain  grandchildren  of  John 
Haven  and  Nathaniel  Appleton  Haven.  Sam- 
uel W.  Emery  and  WlUlam  A.  Hayes,  2&t  foe 
other  grandchildren.  Richard  W.  Hale  and 
Frank  W.  OrlnnelU  for  other  grandchildren. 
Page  &  Bartlett,  for  trustees  ot  Smith  Ool- 
leg& 

PEASLEB,  J.  Two  Questions  are  present 
ed  for  decision:  (1)  Did  the  residuary  clause 
of  the  codlcU  to  EUsa  Appleton  Haven's  will 
Include  her  Interest  In  her  mother's  estate  T 
&)  Did  It  give  the  whole  residue,  or  only  the 
whole  provided  It  did  not  exceed  $10,000? 

1.  Did  the  phrase  "my  residuary  proper* 
ty,"  aa  used  In  the  codicil.  Include  any  pw* 
tion  of  the  mother's  estate?  By  the  mother's 
letter  of  Instructions,  the  residue  of  her  eft- 
tate  was  given  to  relatives.  By  the  execution 
of  the  power  given  to  the  daughters.  It  was 
to  be  added  to  their  residuary  proper^,  to 
be  disposed  of  according  to  directions  In  their 
wills.  A  few  weeks  after  the  execution  of 
this  power  they  each  made  a  will,  and  each 
provided  that  her  interest  In  the  mother's  es- 
tate should  go  to  her  trustees,  or  the  sur- 
vivor of  them,  to  be  disposed  of  according  to 
her  letter  of  instructions  as  modified  by  the 
daughters.  In  the  will  of  eadi  daughter  the 
residue  of  her  own  property  was  i^ven  to 
three  trustees,  two  of  whom  were  ot  those 
appointed  by  the  mother  and  (me  was  not. 
Although  the  residue  of  the  daughter's  prop- 
erty was  to  go  to  the  same  legatees  as  the 
residue  of  the  mother's,  It  went  through  the 
hands  of  different  trustees.  The  daughters 
treated  the  residue  of  the  mother's  estate  as 
something  distinct  from  their  own  property, 
and  understood  that  their  intereste  In  it  were 
disposed  of  by  the  clauses  affirming  her  let- 
Mr  of  Instructions  as  modified  by  them.  The 
language  used  In  this  paragraph  of  Eliza  Ap* 
pleton  Haven's  will— the  fact  that  she  tiiere- 
In  assumed  to  dispose  of  all  her  Interest  In . 
her  mother's  estate  as  a  thing  s^wrate  and' 
distinct  from  the  "residue  of  my  property," 
which  she  disposed  of  In  the  next  par^n^pb 
—shows  that  she  did  not  understand  that  her 
residuary  clause  applied  to  any  part  of  her 
mother's  estate.  When  she  made  the  codicil 
she  reaffirmed  the  provision  as  to  her  Intet^ 
est  in  her  mother's  estate,  declared  that  ha- 
mother's  and  sister's  wills  were  parts  of  her 
own,  and  then  made  a  change  In  the  disposi- 
tion of  "my  residuary  proper^."  From  the 
time  the  mother  made  her  will  until  XMsa 
Appleton  Etaven  made  this  codldl,  one  com* 
mon  plan  for  the  disposition  ot  the  tecddoe 
of  tiiese  tiiree  estates  had  been  followed.  It 
was  to  go  to  the  two  Haven  families.  While 
tills  would  not  control  a  different  dlsposltiwt 
subsequentiy  made,  It  Is  Important  evidence- 
to  be  weighed  in  determining  the  meanlng^ 
of  a  provision  whose  Import  Is  la  doubt  The 
residue  of  the  estate  of  Bllsa  Wentwortb 
Haven, goes  to  the  descendants  of  Jcba  Ha^- 
Ten  and  Nathaniel  Appleton  BtaruL 
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2.  ^  the  lut  paragraph  In  tlie  codlcU  to 
EUia  Appleton  Haven's  will  she  gtves  to  the 
troateea  of  Smith  College  '*mj  residuary 
I^oper^.  of  wbaterer  amount  It  maj  be,'* 
and  proTldes  that  if  it  la  |S,000  or  over  It 
shall  be  allowed  to  accnmulate  until  It 
amonntB  to  910,000;  The  resldae  Is  abont 
$37,000  and  It  Is  argued  that  only  $10,000 
passed  by  tbis  provlalon,  and  tbat  she  died 
Intestate  as  to  the  balance.  Bnt  the  words 
"of  whateTer  amonnt  It  may  be"  have  bo 
plain  a  meaning  that  they  are  not  limited  by 
the  proTlslon  that  the  fund  ahall  accnmulate 
until  It  amounts  to  910.000.  It  Is  probable 
that  she  then  thought  that  the  residue  waa 
less  than  $10,000.  To  her  mlud,  no  less  sum 
than  that  would  be  a  suitable  permanent 
fund.  If  It  waa  more,  there  waa  no  occasion 
for  any  prorislon  aa  to  accumulation.  The 
codldl  was  made  some  time  before  her  de> 
cease,  and,  as  whe  waa  recelTlng  a  large  In- 
come, It  Is  more  than  probable  that  her  as- 
sumption tbat  her  residue  would  not  exceed 
$10,000  was  at  that  time  well  founded.  But 
as  time  went  on,  and  her  estate  Increased, 
she  cbose  to  let  tbls  proTlslon  stand  aa  It 
was.  While  there  are  cases  which  bold  that 
a  clause  purporting  to  dispose  of  the  residue 
may  not  transfer  all  the  testetor's  proi>erty 
not  otherwise  disposed  of.  It  will  be  found 
that  they  are  based  upon  evidence  showing 
that  the  testator  could  not  have  had  all  his 
property  In  mind.  No  such  facts  appear  In 
this  case,  and  the  only  construction  that  will 
give  effect  to  the  testatrix's  words,  "of  what- 
ever amount  It  may  be,"  Is  (me  that  disposes 
of  tlie  whole  residue.  The  trustees  of  Smith 
College  take  the  midue  of  the  Individual  es- 
tate of  BUaa  ApgleUm  Havwi.  Caae  dischar^ 
ged. 

PIK^  J«  did  not  alt  The  others  cmcor- 
reO. 

(«  N.  H.  428)  

FBBKnra  T.  QDINT. 

H0B80N  V.  SA.BfBL 

(Sqnme  Oonrt  of  New  Hampshire.  OsrrolL 
March  17. 1899.) 

nraoxiTBNOT— JURISDICTION  — cziAiin  or 

OilKDITOR8~BF<FBCT  OF  DISGHAROa. 
LWben  biiolvency  proceedings  are  birtltnted, 
the  probate  court  acqalres  Jarisdlctlon  over  the 
clsims  of  all  resident  creditors  who  are  notified 
thereof. 

2.  Jurisdiction  tbat  has  once  attached  Is  Dot 
defeated  bj  sabaeqnent  events;  hence  the  fact 
that  a  creditor  of  an  Insolvent,  who  had  notice 
of  the  insolvencr  jproceedings,  uterwards  ass^n- 
ed  his  dafan  to  a  third  party,  who  had  no  knowl- 
edge of  the  insoIveDC7  proceedings,  did  not  de< 
feat  the  jurisdiction  of  the  probate  coort  over 
sodi  daim. 

8.  Where  an  insolvent  filed  a  eomporition 
aneement,  and  tatitled  himself  to  a  dlsdkarge. 
wnidt  was  Kranted,  aoch  discharge  applied  to  all 
dalms  of  which  the  court  had  jurisdiction. 

Two  actions,— one  by  Walter  P.  Perkins 
against  Haven  A.  Quint,  and  the  other  by 
SewaU  U.  Hohflom  (Walter  P.  PerUna,  plain- 


tiff In  faiterest)  against  the  aame  defendant 
Judgment  tor  defei^ant  in  both  actltma. 

Assumpsit  in  the  first  action  upon  a  pronk 
Issory  note  payable  to  Quint,  and  by  him  In- 
dwsed  to  Bobson,  and  In  the  second  action 
for  Items  of  account  originally  due  Hobson. 
Plea,  discharge  In  hw^vency.  Facts  found 
by  the  court  Quint  filed  a  petltlrai  as  an  In- 
solvent debtor  bi  March.  1896,  and  Hobson 
had  due  notice  of  the  proceedings.  October 
17th  or  18th,  Hobson.  for  a  valuable  consid- 
eration, assigned  and  delivered  the  note  and 
account  to  Perkins,  who  bad  no  knowledge 
of  the  lnaoIvmc7  proceedings.  October  12th, 
QnInt  filed  a  composition  agreement,  and  en* 
titled  himself  to  a  discharge^  which  waa  grant- 
ed November  Ifith.  Hobson  and  Quint  reside 
in  this  state,  and  PerUna  In  the  state  of 
Main& 

Joslah  H.  Hobbi,  for  plabitlff.  Worceatn, 
Gataey  St  Snow,  tar  defendant. 

PBASLIIB,-J.  When  the  huolvency  pro- 
ceedings were  faistttnted,  and  Hobson  ma  no- 
tified thereof,  the  probate  conrt  acquired  Juris- 
diction of  hla  clahna  agahist  the  detei^ant 
Jurisdiction  Chat  haa  <nee  attached  is  not  de- 
feated Ify  snbBeanent  events.  Olarte  v.  Math* 
ewson.  12  Pet  16t,  171,  0  Lk  Bd.  lOU;  nip- 
ley  V.  Martin.  116  SCIus.  2TS. 

The  discharge  ivpUed  to  all  dalnu  of  which 
the  court  had  Jurladlctkm,  and  the  actloas 
cannot  be  malntaineilL  Judgment  fw  the  de- 
fendai^ 


BLODOBTT,  a  J., 
concnrrel 


did  not  gUi  the  others 


(es  N.  H.  424) 

STATE  V.  WBLLS. 
(Snprraie  Court  of  New  Hampshire.  Belknsp. 

March  17,  1899.) 
UCSN8ES— PSDDLBRS^OUGITINO  ORDBRS. 

Laws  1897,  c.  76,  1 1,  providing  that  do  pei^ 
son  shall  do  any  bumness  as  a  hawker  or  ped- 
dler, or  go  about  tram  town  to  town,  or  from 
place  to  place  in  the  same  town,  ezposlDg  for  sale 
or  selling  any  goods,  wares,  or  merchandise,  with- 
out a  license,  doea  not  apply  to  a  person  going 
from  place  to  place  solldtug  orders  for  merdian- 
dlse  for  his  empkv^  a  firm  having  a  fixed 
idace  of  business,  and  snbseqasntly  odivaring 
the  goods  so  ordered. 

Lonia  L.  Wens  waa  Indicted  for  e^oeing  for 
sale  and  aelUng  gooda  wtthont  a  Ucenae. 
Case  discharged. 

Indictment  under  chapter  70^  Laws  1897, 
for  exposing  for  sale  and  selling  tea,  coffee, 
and  spices  without  a  license.  Facts  found 
by  the  court  The  defendant  resides  in  La* 
coula,  and  has  not  taken  ont  a  license.  He 
was  employed  by  the  Grand  Union  Tea  Com- 
pany of  Brooklyn.  N.  T.,  to  go  from  place  to 
place  In  this  county  with  a  team,  selling  at 
retail  their  goods,  consisting  of  teas,  coffee, 
spices,  .and  other  groceries.  He  fnmUbed 
the  horse  used  In  the  business,  and  the  com- 
pany furnished  the  wagon.  He  solicited  or< 
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ders  one  week,  and  delivered  tbe  sooda  the 
next  week.  In  the  meantime  be  procnred 
the  goods  of  the  companr  from  a  atock  kept 
by  them  at  a  branch  store  In  Concord.  He 
was  paid  for  his  serrlces  by  a  commission 
upon  his  sales.  He  carried  no  goods  except 
those  which  had  been  previously  ordered  by 
his  customers.  Tbe  question  raised  Is 
whether  sales  made  In  this  way  constltnte  an 
offense,  under  tbe  statute. 

Frank  M.  Beckford,  for  the  State.  Jewell 
ft  Owen  and  Streeter,  Walker  ft  HoUla,  for 
defendant. 

WALEiAOB,  J.  The  Indictment  Is  for  a 
violation  ot  chapter  76,  Laws  1897,  entitled 
"An  act  in  relation  to  hawkers  and  peddlers." 
Section  1  provides  that  "no  person  shall  do 
any  business  as  a  hawker  or  peddler,  or  go 
about  from  town  to  town*  or  from  place  to 
place  In  the  same  town,  exposing  for  aale 
or  selling  any  goods,  wares,  or  merchan- 
dise," except  certain  kinds  of  property  there- 
to named,  without  a  license.  It  Is  apparent 
from  the  title  of  the  act  and  from  Its  terms 
that  It  was  designed  to  aifect  hawkers  and 
peddlers  and  to  regulate  their  business.  The 
language  used  expresses  tbe  understanding 
of  the  legislature  as  to  what  acts  constitute 
the  buslnsH  of  a  bawker  or  peddler.  This 
definition  Is  In  accordance  wltb  the  generally 
understood  and  accepted  meaning  of  those 
terms. 

The  only  qneation  presented  Is  whether 
tbe  defendant  In  doing  what  he  did  without 
a  license,  was  guilty  of  a  violation  of  the 
statute.  "The  leading  primary  Idea  of  a 
hawker  and  peddler  Is  that  of  an  Itinerant  or 
traveling  trader,  who  carries  goods  about.  In 
wder  to  sell  them,  and  who  actually  sells 
them,  to  purchasers.  In  contradistinction  to 
a  trader,  who  has  goods  for  sale,  and  sells 
them,  In  a  fixed  place  of  business."  Com.  v. 
Ober,  12  Cush.  498,  495.  The  defendant  did 
not  carry  any  goods  about  with  him  for 
sale;  neither  did  be  expose  any  for  that 
purpose.  He  solidted  orders  for  bis  employ- 
es, a  firm  baying  a  permanent  place  of  busi- 
ness In  this  state,  and  subsequently  deliv- 
ered the  goods  thus  ordered.  He  made  no 
sales  on  his  own  account.  The  sales  were 
made  by  the  firm  through  the  defendant  as 
tbelr  agent  The  defendant,  In  what  he  did, 
was  not  doing  "business  as  a  hawker  or 
peddler,**  nor  was  he  "exposing  for  sale  or 
selling"  goods,  within  the  meaning  of  the 
statute.  Com.  v.  Obw,  supra;  Com.  v.  Far- 
num.  114  Mass.  287;  City  of  Davenport  v. 
Rice,  7Q  Iowa,  74,  89  N.  W.  101;  Olty  of  Stu- 
art T.  Cunningham,  88  Iowa,  191.  55  N.  W. 
311.  20  li.  B.  A.  430;  Rex  v.  McKnIght  10 
Bam.  ft  0.  734.  The  acts  of  the  defendant 
in  taking  the  orders,  and  afterwards  deliver- 
ing tbe  goods  on  those  orders,  for  the  com- 
pany who  employed  him,  were  substantially 
the  same  as  those  ct  the  employs  of  the  or- 
dlnary  retail  grocery  firm  who  takes  orders 


and  dellven  goods.  The  only  dUterence  Is 
that  the  grocer's  clerk  usually  confines  bis 
operations  to  the  town  or  city  In  which  his 
firm  Is  located,  while  the  defendant  extend- 
ed his  over  a  wider  field.  But  no  distinction 
can  be  made  between  the  acts  of  the  two  on 
this  gromid,  because  the  language  of  the  stat- 
ute makes  It  equally  an  offense  tot  a  person 
to  go  about  "from  place  to  place  in  the  same 
town,  exposing  for  sate  or  selling  any  goods," 
or  for  one  to  "go  about  from  town  to  town" 
doing  the  same  tblng.  It  Is  plain  that  the 
legislature  never  intended  to  include  tSie 
usual  taking  of  orders  and  delivering  of 
goods  by  the  employe  of  a  grocery  store  In 
the  town  where  it  Is  located  within  the  pro- 
hibition of  the  statute,  and  to  compel  that 
class  of  persona  to  procure  a  license.  Snch 
a  construction  would  defeat  one  of  the  most 
Important  objects  of  the  statute,— the  protec- 
tion of  local  traders.  When  the  only  con- 
struction of  the  statute  under  which  the  de- 
fendant can  be  held  leads  to  so  absurd  a 
result,  it  Is  evident  the  legislature  never  In- 
tended that  acts  like  those  of  tbe  defendant 
should  be  Included  within  the  operation  of 
the  statute.  Case  discharged. 


(09  H.  H.  187) 

BARTLETT  v.  HTLI* 

(Supreme  Court  of  New  Hampahire.  Hinsboro. 

July  30.  1897.) 

DESCENT  AND  DISTRIBUTION— HUSBAND'S 
SHARB— RIGHT  TO  SHARB  IN  SPBCIB. 

1.  Gen.  Lews,  c  202,  |  15,  provides  that  "the 
husband  of  a  person  deceased,  *  *  *  in  ease 
Bbe  died  testate  aod  no  provision  Is  made  for 
him  in  her  will,  *  •  •  ghaU  be  entitled  to 
one-balf  of  her  perBonal  property,  after  payment 
of  tbe  debts  and  expenses  of  administration. 
Held,  that  the  husband  Is  not  entitled  to  one^ialf 
the  personal  property  in  spede. 

2.  The  husband's  share  in  the  personal  proper- 
ty of  a  deceased  wife  remaining  after  the  pay- 
ment of  debts  and  expenses  of  admlclstratlon  iB, 
in  the  absence  oC  agreement  or  order  of  the  court, 
payable  in  money. 

8.  The  hushaim's  shsre  In  tiie  personal  estate  of 
the  wife,  remalaing  after  tbe  debts  and  expenses 
of  administration  are  paid,  provided  by  statute 
where  the  husband  is  not  mentioned  In  tbe  will, 
will  be  paid  bim  fi-om  money  obtained  from  the 
sale  of  real  estate,  in  order  not  to  defeat  specific 
legacies  of  the  personal  property,  where  the  ex- 
ecutors are.  b;  the  will,  empowered  to  sell  tbe 
whole  or  any  part  of  the  real  and  personal  es- 
tate. 

Appeal  from  probate  court  Hlllsboro  coun- 
tj. 

Action  by  John  P.  Bartlett  against  Edwin 
Zi.  HIIL  From  a  decree  In  favor  of  defeaid- 
ant.  plaintiff  appeals.   Case  discharged. 

Probate  appeal.  Facts  agreed.  The  plahi- 
tirs  wife  died  March  24,  1887,  testate.  She 
never  had  any  children.  By  her  wQl  she 
gave  her  wearing  apparel,  onfaments,  house- 
hold furniture,  and  the  sum  of  f 6,000  to  sun- 
dry persons.  The  vrlU  also  contained  tbe  fol- 
lowing provisions:  "After  my  husband,  John 
P.  Bartlett  aball  receive  what  bekmsa  to  h&n, 
I  give  and  bequeatb,"  eta  Tboi  follow  be- 
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questB,  ummg  wbleh  an  tbeee:  "I  gtre  and 
bequeath  to  Bffwbi  L  HID  all  1117  Mandiwtcr 
Opera  Hoow  stock.  •  •  •  The  remaining 
part  of  my  property,  should  there  be  any,  I 
glTe  and  beqneath  to  my  brother,  Bdward  W. 
Harringtim,  dming  hla  Ufettme,  and  then  to 
the  Harrtnfftoa  belre."  The  plaintiff  ta  not 
mentlMied  in  the  vlU,  excepting  as  aboTa,  and 
tn  being  named  as  one  of  the  executora.  The 
estate  consisted  of  -wearb^  apparel,  arna- 
ments,  and  household  furniture,  gpedflcally  be- 
queathed, appraised  at  9223^;  other  person- 
al property  of  like  kind,  appraised  at  $374.22; 
12  shares  of  Manchester  Opera  House  Bto(A, 
appraised  at  ¥400;  and  real  estate,  appraised 
at  ^1,000.  The  debts  and  funeral  eipenaes 
amounted  to  S375.28,  and  the  expenses  of  ad- 
mfailstratloa  to  $49.0B.  The  residuary  legatee 
has  paid  the  pecuniary  lesades.  The  execu- 
tors were  authwized  by  the  win  to  sell  the 
whuia  or  any  part  of  the  real  and  personal 
estate,  and,  by  Tlrtne  of  this  authority,  they 
have  sold  real  estate  that  was  appraised  at 
$3,000.  The  appeal  la  from  a  decree  of  the 
Judge  of  probate  d»iylng  the  plaJntUTs  petl- 
tlott  for  cne-half  of  the  opera  house  stock  In 
Bpede. 

John  P.  Bartlett,  pro  se.  Bumham,  Brown 
ft  Warren  and  Isaac  W.  Smith,  for  Edwin  L. 
BOL  Xfluc  Zj.  Heatt,  toe  XHward  W.  lEtar- 
rlnctAB. 

PIKB,  J.  The  win  contained  no  proTlslons 
hi  faTOr  of  the  plaintiff.  The  expression,  "aft- 
«  my  husband,  John  P.  Bartlett,  shall  re- 
edTe  what  belonga  to  him,  I  give  and  be- 
queath," etc:,  is  but  a  recognition  of  the  plain- 
tiff's atatntoiT  rl^t  to  a  portion  of  the  tea- 
tatrtz'a  estate  upon  her  death.  The  statute 
then  In  ft^ce  provided  that  '^e  husband  of 
any  peraon  deceased,  •  •  •  la  caae  she 
died  testate  and  no  provision  Is  made  ttx  him 
hi  her  will,  •  •  •  shall  be  entitled  to  one- 
half  of  her  persraal  pn^rty,  after  payment 
of  debts  and  expenses"  of  administration,  pro- 
vided she  shall  not  leave  snrvlvlng  her  any 
child  or  the  Issue  of  any  child.  Qen.  Laws,  c. 
202,  i  IS.  The  queetlon  )s  whether  the  plain- 
tiff Is  entitled,  under  this  statute,  to  one-half 
ci  the  opoa  house  stock  In  specie.  The  per- 
sonal pnqierty  oC  a  decedent's  estate  passes 
to  the  administrator.  In  whom,  pending  Its 
sale  or  transfer,  the  title  Is  vested.  Bhlrley 
V.  Henlds,  34  N.  H.  407;  Weeks  v.  Jewett,  46 
N.  H.  MO,  542.  It  Is  held  by  the  admlnlatrap 
tor  to  satisfy  the  lawful  claims  that  are 
chaiseable  to  the  estate  (Gen.  Iaws,  c.  196,  { 
15),  and  be  has  power  to  dispose  of  those  por- 
tlona  of  it  wtUdi  are  not  specifically  bequeath- 
ed (Id.  I  6),  or  which  he  has  not  been  Mdored 
by  the  Judge  of  probate  to  reserve  tor  the 
benefit  at  the  heirs  or  legatees  (Id.  (  6).  A 
claim  by  a  surviving  husband,  as  a  matter  of 
right,  to  any  particular  piece  of  property  Id 
the  hands  of  the  administrate,  Is  wholly  hi- 
conslsteat  with  this  power,  and  does  not  ex- 
ist Tbe  pUlntUTa  share  of  the  pereoial  prop- 
eny  9t  Ua  deoeaaed  wUa  dcvoKls  npon  tba 
4ftA^li 


Borplna  of  such  pn^ierty  above  the  amoont  re- 
quired to  pay  the  debts  and  expenses'  of  ad- 
mtnlstratlon  as  shown  by  the  executor's  final 
account,  and,  hi  the  absence  of  an  agreemeot 
with  the  execntor  or  an  Mder  of  tbe  court,  to 
payable  In  money. 

But  how  shall  the  executors  obtain  tiie 
mimey  tair  the  purpose,  if  the  personal  prop- 
erty flpedflcally  bequeatbed  Is  to  go  to  the 
l^atees?  The  wDl  provides  an  answer  to 
this  Inquiry.  The  testatrix,  realizing  that  her 
personal  property  would  not  be  sufficient  to 
pay  her  debts,  legacies,  end  other  demands 
Justly  chargeable  to  the  estate,  anthorlzed  tbe 
executors  to  sell  the  whole  or  any  part  of  the 
real  estate.  Whatever  stun  was  needed  to 
carry  her  Intent  Into  effect,  above  the  sum 
arising  from  the  personal  property  which  the 
executors  were  at  liberty  to  dispose  of,  coald 
be  obtained  In  this  way.  She  evidently  un- 
derstood that  discretion  would  be  exercised  so 
as  not  to  defeat  her  specific  legacies.  Hall  v. 
Smith,  B9  N.  H.  316.  As  the  real  estate  was 
appraised  at  $31,000,  there  would  seem  to  be 
no  difficulty  In  raising  the  funds  required 
from  a  sale  of  a  portion  of  the  half  ot  It  which 
Is  not  set  off  to  the  plaintiff  as  his  share.  In- 
deed, the  proceeds  of  the  sale  of  real  estate 
already  In  the  possession  of  the  executors 
would  seem  to  be  sufficient  to  adjust  all  dalms 
now  outstanding  against  tbe  estate,  including 
the  plaintiff's  distributive  share  of  tlie  per 
sonal  property.   Case  discharged. 


PARSONS,  J.,  did  not  flit 
curved. 


The  othera  oon- 


HHBRBSHOFF  v.  HISCIH. 

(Supreme. Gourt  of  Rhode  Island.   Jan.  H 

1900.) 

WRITTEN  CONTRACTS— ALTBRATION  BT  PA- 
ROI>-ACTION. 
A  suU  cannot  be  maintained  on  a  written 
contract  akmd  by  a  subsequent  parol  agree- 
ment, egpedally  where  both  parties  admlttecl  that 
the  contract  was  altered,  and  plaintiff  claimed  a 
variation  only  as  to  the  amonnt  of  payment  for 
services,  while  defendant  Insisted  that  it  was  ab- 
solute^ canceled. 

Action  by  Julian  Ij.  Herreshoff  against 
James  Mlsch.  Bin  dismissed. 

Walter  H.  Barney,  for  complainant  Hnd- 
dy  ft  Baston,  ^  respondent. 

PBR  CURIAM.  It  appears  by  the  bUl  that 
the  contract  songbt  to  be  enforced  has  been 
varied  by  parol  In,  such  cases  the  law  seems 
to  be  well  settled,  both  hi  this  state  and  else- 
where, that  a  suit  cannot  be  maintained  on  a 
contract  so  vailed.  Ladd  v.  King.  1  R.  L  224; 
Hicks  V.  Aylsworth.  18  R.  I.  062;  Dana  v. 
Hancock,  80  Vt.  616;  RQcker  v.  Harrington, 
S2  Mo.  App.  481.  The  cases  relied  on  by 
the  complainant  are  cases  where  snbstttnted 
pwformance  has  been  allowed  simply  as  a  de- 
fense. But  even  if  tbe  cf»n[dainant's  claim  is 
correct,  the  question  would  then  come  as  a 
questloo  at  fact  to  wbat  extent  the  original 


Digitized  by 


Google 


146 


40  ATLANTIC  REPORTER. 


contTHct  had  been  modified.  The  complfUn- 
ant  says  that  It  was  only  as  to  the  amount  of 
payment  for  services.  The  respcmdent  testi- 
fies that  it  was  agreed  to  be  absolntely  can- 
celed. HaTing  no  other  testimony  than  that 
of  the  parties  themselTeB,  the  court  cannot  be 
satisfied  as  to  what  the  agreemrat  really  was; 
and  this  fact  lllostrates  the  wisdom  of  the  rule 
that  the  alteration  should  be  In  writing,  be- 
fore It  can  be  enfwced.  BUI  dlamlased. 


m.  R.  I.  at} 

KOHa  et  aL  T.  BOSS  et  aL 
(Bnvrane  Court  of  Rhode  Island.   Sept  16^ 

1890.) 

QDUDTINO  TITLB— JXTDOHBNTS— PROBATB  DB* 
CRSB— HEIRSHIP— RBS  JUDICATA. 
A  probate  decree  adjudged  that  plaintiffs 
were,  and  defeadant  was  not,  the  decedent's  next 
of  kin;  and  defendant,  on  appeal  from  the  decree, 
was  required  to  file  a  bill  of  particolars  showing 
her  alleged  kinship.  On  the  day  set  for  trial,  de- 
fendant moved  to  vacate  such  order,  which  was 
overruled,  and  defendant  adjudged  guilty  of  con- 
tempt. She  was  denied  a  continuance,  but  on  the 
next  day,  to  which  the  court  had  adjourned  the 
trial  at  defendant's  instance,  defendant  moved 
to  discontinue  her  appeal;  wbkh,  on  objection 
by  appellee,  was  denied,  and  the  mal  proceeded 
with,  defendant  voluntarily  withdrawing  from 
the  court  room,  and  the  decree  of  the  probate 
court  Bostained.  Held,  that  nich  decree  was  con- 
'dnrive  against  defendant's  right  of  heirship,  and 
that  she  could  not  sabaeqneotly  litigate  andh 
qaestlon  In  a  proceeding  to  quiet  title  to  pnvertj 
daimed  br  her  aa  racb  heir. 

Acti<m  by  William  IX  King  and  others 
against  Eugenia  A.  W.  Robs  and  others  to 
quiet  title.  Hotton  of  defeodants  for  a  Ull 
of  particulars  and  production  of  papers  and 

evidence.  Denied. 

The  following  Is  the  rescript  referred  to  In 
the  opinion:  "At  the  bearing  before  the 
court  three  matters  were  presented:  (1)  A 
motion  to  vacate  the  order  made  for  flllng  a 
bill  of  particulars;  (2)  a  bill  of  dlacoverr  In 
aid  of  the  appeal;  (3)  the  appeal  Itself.  The 
remarks  of  the  court  In  regard  to  the  posi- 
tion of  the  appellant,  In  view  of  her  noncom- 
pllanoe  with  the  order  of  the  court,  related 
to  the  first  two  matters,  and  were  to  the  effect 
that  the  plaintiff  was  In  contempt  of  the  or- 
der of  the  court,  and  could  not  claim  Its  as- 
dstance  tor  aflEtrmatlTe  relief.  The  court  dis- 
tinctly stated  that  It  would  hear  the  parties 
upon  the  question  of  the  appointment  of  the 
administrator,  which  was  the  subject-matter 
of  the  appeal.  When  the  matter  was  brought 
up  again,  the  next  morning,  there  may  have 
been  some  confusion  with  reference  to  the  re- 
marks of  the  court,  by  reason  of  the  introduc- 
tion of  these  incidental  matters,  as  a  reason 
why  the  hearing  on  the  appeal  should  not  go 
on;  bnt  tliose  remarks  were  made  subject  to 
the  statement  already  given,  that  the  parties 
would  be  heard  on  the  subject-matter  of  the 
appeal.  The  case  was  In  order  for  trial,  was 
called,  and  the  trlid  commenced  by  a  dlscus- 
slofl  of  a  motion  for  postponement  The  court 
deckled  that  the  trial  sboaU  proceed,  and 


thereupon  counsel  for  tbe  appellant  retired, 
but  did  not  formally  withdraw  their  appear- 
ance. The  decree  was  framed  in  the  usual 
form,  upon  the  assumption  that  the  appellant 
was  before  the  court,  that  there  had  been  no 
withdrawal  of  appearance  by  her  oouns^  and 
that  she  had  the  opportunity  to  offer  any 
testimony  tending  to  show  that  the  appellees 
were  not  the  proper  parties  In  Interest  wbldi 
she  might  have  bad  to  offer.  We  are  of  opin- 
ion that  the  decree  was  a  proper  decree.  The 
motion  to  correct  the  decree  is  denied." 

Wm.  P.  Sheffield,  Geo.  L.  Rives,  Glover, 
Swexses  ft  Glover,  and  Wm.  O.  Roelker,  for 
plaintlfEs.   Oi  B.  Ckvmaii,  for  defendants. 

STINESS,  J.  l^ls  Is  a  bOl  f or  quieting 
title  to  real  estate  In  Newport  The  com- 
plainants allege  that  they  are  the  heirs  of 
William  H.  King,  deceased,  and,  as  such,  own- 
ers of  the  estate  in  fee  simple;  that  the  re- 
spwdent  had  omcelved  a  scheme  to  secure 
the  estate  of  said  William  H.  King  to  bersdt 
by  setting  up  the  claim  tiiat  her  nncle  Pelatiah 
W.  Gordon  bad  assumed  the  name  of  said 
King,  and  falsely  Impersonated  him;  that  it 
was  said  Gordon  who  died  possessed  of  the 
property,  and  that  she,  as  his  heir,  was  en- 
titled to  It.  She  has  made  fonr  motions  In 
this  case:  First,  for  a  bill  of  partlcuhm;  sec- 
ond, for  the  production  of  a  marble  bust  of 
William  H.  King;  third,  for  the  production 
of  the  original  papers  In  a  lunacy  commission 
as  to  said  King;  fourtli,  for  the  production 
of  certain  papers  said  to  t)elong  to  the  files 
of  a  court  In  Mississippi.  The  respondent's 
bri^  says:  fThe  necenlty  for  the  granting 
of  these  motions  grows  out  of  the  fact  that 
this  Is  essentially,  and  above  everything  else, 
a  case  of  Identity,  Involving  a  qnestion  as  to 
which  of  the  persons  called  William  HL  E3ng 
was  really  the  owner  of  the  property  de- 
Bcrtbed  In  the  complainants'  bill,  and  the  In- 
formation sought  from  the  complainants  by 
these  several  motions  Is  necessary  to  Inform 
the  d^endant  of  the  exact  claim  set  19  by 
the  complainants  in  their  bill."  The  com- 
plainants object  to  the  motions,  on  the  ground 
that  the  question  of  Identity  has  been  passed 
upon  and  settled  by  this  court,  as  set  out  In 
the  bill,  by  the  decree  of  this  court  of  Sep- 
tember 21,  1807.  on  the  aweal  of  this  xe- 
spondent  from  the  decree  of  the  probate  court 
of  Newport  By  the  decree  recited  It  was 
adjudged  "that  these  complainants  were  and 
are  the  next  of  Un  of  said  William  H.  King, 
deceased,  and  that  tbe  defendant  was  not  and 
Is  not  tbe  next  of  kin  of  said  deceased."  The 
respondent's  answer  admits  tiie  decree,  but 
says  that  she  was  not  heard  «i  tbe  appeal, 
because  she  had  been  adjudged  In  contempt 
of  court  snd  was  Informed  by  the  chief  Jus- 
tice that  she  could  not  be  further  heard  on 
that  account,  and  that  he  (the  chief  Justice) 
would  proceed  ex  parte.  This  Is  clearly  ec^ 
roneous.  The  matter  was  before  the  full 
conr^  and  not  before  the  <^ef  Jastlcoi  ao  that 
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he  could  not  proceed  ex  parte.  As  the  point 
now  la  Imu  taiTOlTee  the  record  and  action 
of  the  court,  a  review  of  what  was  done  Sep- 
tember 20  and  21,  1897,  wUl  Bbow  that  the 
respiKident*8  right,  as  next  of  kin  of  said 
William  H.  King,  was  conclaslvely  settled. 

The  court  met  at  Newport  on  the  20tb,  at 
which  time  the  appeal  had  been  set  down  for 
trial.  In  anticipation  of  the  trial,  on  July 
28, 1897.  upon  a  motion  of  the  appellees,  Mnk 
Boss  was  ordered  to  file  a  bill  of  particulars 
of  her  pedigree  and  kinship  to  said  William 
H.  King,  and  on  July  29,  1897,  she  filed  a 
petition  for  the  production  of  certain  docn- 
ments,  and  on  August  7,  1897,  she  also  filed  a 
motion  to  vacate  the  order  for  a  bill  of  par- 
ticulars. At  the  seBslon  of  the  court  on  Sep- 
tembw  20,  1807,  the  appeal  being  called  for 
trial,  this  respondent  brought  up  her  bill  for 
dlficoT«7,  filed  September  8,  1897,  as  a  rea- 
son why  she  should  not  go  on  with  her  ap- 
peal mitll  she  had  the  dlscoTcry  sought  The 
other  side  objected  to  her  going  on  with  the 
bill  for  discovery,  because  she  was  in  con- 
tempt of  coort;  and  the  court  held  that.  If 
she  was  In  contempt,  she  could  not  ask  the 
aid  of  the  court  In  a  bill  for  discovery,  while 
she  refused  to  obey  t^e  ac^er  of  the  court  to 
inform  the  parties  of  the  nature  of  her  claim 
by  a  bill  of  particulars^  ordered  In  the  appeal. 
Her  motion  to  vacate  the  order  tor  the  bill 
of  particulars  was  then  made  to  the  full  conrt, 
and  denied,  and  Mrs.  Boss  was  adjudged  to  be 
In  contempt  for  ncmcompllance  with  said  or- 
d^.  The  appeal  being  then  on  for  trial,  her 
connsd  said  they  would  be  ready  the  next 
niwnlng,  whereupon  the  court  adjourned. 
The  next  day,  S^tember  21st,  Mrs.  Rosa* 
counsd  moved  orally  for  leave  to  discontinue 
her  appeal,  to  wblch  the  appellees  objected. 

Q«3L  Laws,  e.  24S,  |  4,  reads:  "The  plain- 
tiff or  appellant  In  any  cause  shaS  not  have 
the  right  to  become  nonsuit,  or  to  discontinue 
tiie  cause,  after  the  trial  of  the  same  shall 
have  been  begun  to  the  conrt  or  jnry;  bat 
the  cause  shall.  In  the  discretion  of  the  court, 
proceed,  and  the  dedslon  of  the  court  or  ver- 
diet  of  the  jury  tfiall  be  taken  therein,  whether 
the  plaintiff  or  appellant  shall  appear  or  not: 
provided,  however,  that  the  cause,  by  consent 
of  all  the  parties  thereto,  may  be  discontinued 
at  any  time."  The  conrt  held  that,  under  this 
statute,  the  appellant  conld  not  discontinue 
her  appeal,  e»cept  by  consent,  as  the  cause 
had  been  regularly  called  for  trial,  and  the 
trial  had  begun  by  the  hearing  of  motions  for 
postponement  therein  made,  and  by  a  motitm 
to  discontinue  the  appeal.  The  counsel  for 
the  appellees  then  Insisted  upon  going  on  with 
the  trial  of  the  appeal,  but  the  senior  counsel 
for  Mrs.  Boss  objected,  uttll  it  should  appear 

an  order  that  the  nwtlon  to  dlscontlnne  had 
been  denied.  He  then  fljed  the  motion  In  writ- 
ing, with  an  order  denying  the  same,  drawn 
bf  fctwMrf*,  irUA  ofite  wai  antnred. 


It  was  fully  conceded  by  the  counad  for  the 
appeDees  that  the  appellant  could  be  heard 
on  the  merits  of  the  appeal,  even  though  she 
had  not  filed  the  bill  of  particulars.  If  the  ap- 
pellees were  willing  to  go  on  without  it,  and 
the  court  Btat^  that  she  conld  be  beard  tm 
the  appointment  of  an  administrator.  The  ap- 
I>eUees  were  not  only  willing  to  go  on  without 
the  bill  of  particulars,  bat  earnestly  urged  an 
Immediate  trial  of  the  appeaL  The  court  htid 
that  the  appellees  were  enUtied  to  a  hearing 
at  that  time,  and  thereupon  the  counsel  tor 
Mrs.  Ross  retired  from  the  court  room,  and 
the  trial  proceeded  upon  testimony  ottered  by 
the  appellees,  according  to  the  usual  course 
In  such  cases,  upon  which  a  decree  was  en- 
tered sustaining  the  decree  of  the  probate 
conrt  The  Issue  was  the  same  as  that  now 
raised.  The  appellant,  having  raised  the  Is- 
sue by  her  appeal,  was  bound  to  maintain  It 
and,  having  failed  to  do  so,  the  decree  on  the 
appeal  Is  conclusive  of  the  Identity  of  Wil- 
liam H.  King,  hts  next  of  kin.  and  their  right 
to  administration  upon  his  estate.  It  Is  there- 
fore conclusive  of  the  claims  set  up  by  this 
respondent  on  the  totir  motions  submitted  in 
this  cause. 

The  mie  of  res  judicata,  as  applicable  to 
this  case.  Is  too  familiar  for  discussion.  We 
have  stated  at  length  the  proceedings  from 
the  record,  with  our  own  knowledge  of  what 
took  place.  In  order  that  the  application  of  the 
rule  may  plainly  appear.  See,  also,  rescript 
lu  this  appeal  filed  July  16.  1806.  There  Is 
Identity  of  subject-matter,  of  parties,  and  of 
qnallty  of  right  This  respondent  had  ftill 
opporttmlty  to  malntiUn  her  appeal  by  show- 
ing that  these  complainants  were  not  the  next 
of  kin  of  the  deceased,  and  It  vras  not  only 
her  right  but  her  duty,  to  do  sa  She  was  In 
no  way  deprived  of  this  right,  as  Is  evident 
from  the  fact  that  a  postponement  of  the 
hearing  was  granted  to  her  until  the  next 
morning,  when  her  counsel  said  they  would 
be  ready  to  proceed.  As  she  then  offered  no 
evidence  In  support  of  her  claim,  and  the  ap- 
pellees offered  satisfactory  evidence  of  the 
identity  of  the  deceased  and  of  their  kinship, 
the  Issue  was  decided  against  the  appellant, 
now  the  respondent.  Snch  a  judgment  against 
her  In  a  probate  proceeding  Is  conclusive  of 
the  same  question  between  the  same  parties 
In  a  subsequent  suit  Oaujolle  v.  Ferrle.  18 
Wall  465,  20  L.  Ed.  507.  See,  also,  Yeach  v. 
Rice,  Iftl  U.  S.  286,  0  Sup.  Ct  7S0,  83  L.  EA. 
163;  Gomstock  v.  Herron,  6  O.  G.  A.  266,  65 
Fed.  803.  Decisions  of  this  court  to  the  same 
effect  are  found  In  Curry  v.  Swett  13  R.  I. 
476;  Hicks  v.  Aylswortii,  Id.  062;  Lorlng 
r.  Arnold.  15  B.  I.  428,  8  AtL  335;  and  Thorn- 
ton V.  Baker,  Iff  R.  I.  W8,  10  Ati.  617.  As 
the  avowed  purpose  of  the  four  motions  before 
OS  is  to  reopen  issues  already  settied  and  con- 
cluded by  the  decree  on  the  napondenfs  mp- 
pesl,  tbey  an  doiled  and  fliimliaiwl 
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R.  I.  SIS) 

BLANDING  T.  SATLB& 

(Bianaiie  Conrt  ot  Bhode  Uand.  Jul  10, 

1900.) 

INraRZ.OCUTOB.T  JUDOMBNT— TAOATION— NSW 
TRIAL. 

Petition  to  the  appellate  dirlalon  for  a  new 
trial  vlll  not  lie  from  an  order  of  the  common 
pleaa  division  vacatiDg  a  former  decision  and  aa> 
algniiig  the  case  for  hearing. 

Exceptions  from  court  of  common  oleas, 
ProTldence  comit7. 

Action  by  Charles  L.  Blanding  mgalnst  WU- 
llam  F.  Sayles.  There  was  a  Judgment  for 
defendant,  and  plalntUt  petitions  for  a  new 
trlaL  Denied. 

AMnmpslt  for  money  had  and  received.  A 
commission  to  the  auditor  was  issued  by  the 
«mimoa  pleas  division,  and  plaintiff  excepted 
to  the  auditor's  report  which,  being  over- 
ruled by  the  common  pleas  dlTision,  and  the 
report  being  affirmed,  piaintlff  petitioned  the 
appellate  division  (42  Atl.  872)  for  a  new  trial, 
which  was.  denied,  and  the  case  was  remitted 
to  the  common  pleas  divl8l<»i.  Thereafter  the 
common  pleas  division  ovemiled  plaintiff's 
motion  for  Judgment,  and  vacated  its  former 
decision,  and  assigned  the  case  for  hearing  on 
defendant's  exceptions  to  the  auditor's  report, 
and  plaintiff  again  petitioned  the  appellate  dl- 
vlsl<m  for  a  new  trial,  because  of  error  In 
doiylDg  his  motion  for  Judgment  on  the  for- 
mer decision.  In  vacating  that  decision,  and  In 
overruUng  his  objections  to  the  proposed  re- 
hearing of  the  cans^  and  In  assigning  tbe 
cause  for  hearing  w  defendant's  ezceptknis 
to  the  reiwrt 

Miller  ft  Carroll,  for  pialntUL  Ddwarda 
&  Angdl,  Cor  defendant 

UATTBiSON,  a  J.  A  majority  of  the  conrt 
thinks  the  jrialnturi  petition  is  premature. 
Unleaa  the  decUdon  of  the  commmi  pleas  dlv^ 
Sim  of  June  18, 1808,  was  a  final  one,— whicb 
the  court  did  not  decide  In  Its  former  oplnlcm 
(21  B.  L  — 42  AtL  872).  as  the  plaintiff  as- 
samea,— the  wden  the  common  pleas  divi- 
sion vacating  that  decision  and  assigning  the 
case  for  hearing  on  the  defendant* ■  excep- 
tions to  the  auditor's  report  were  merely  In- 
terlocutory, and  a  petition  for  neir  trial  can- 
not be  properly  filed  nntO  a  final  decision  has 
beoi  reached  In  that  division.  Taylor  v. 
Loomls,  21  B.  I.  — ^  48  AtL  180.  Should  the 
court  be  of  the  opinion,  on  conaldeniUon  of 
the  present  petition,  that  the  common  pleas 
division  had  anthorii^  to  vacate  Its  dedslon  of 
Jane  18, 1898,  then  Its  decision  on  the  present 
petition  would  be  a  mere  dictum,  tiie  petition 
not  being  properly  before  It  It  may  be  that, 
whoi  the  common  pleas  division  baa  heard  the 
exceptions.  It  will  overrule  them*  In  which 
event  there  will  be  no  occasion  to  pass  on  the 
questions  raised  by  the  present  petition.  If, 
on  the  other  band,  that  division  snstains  the 
exceptions  In  whole  or  In  part,  the  plaintiff, 
Having  excepted  to  the  ruling  vacating .  the 
decision  of  Jane  IS^  1888,  wlU  then  have  tUa 


remedy  by  petition  for  new-trial  to  have  the 
auestlona  presoited  by  this  petition  determin- 
ed. Petition  denied,  and  case  remitted  to  the 
common  pleas  division  for  further  proceed 
lags. 


(H  R.  Vt36\ 

AZiLEN  V.  OOQK. 

(Soprene  Court  of  Rhode  Island.  Jan.  9A, 

1900.) 

WnnOIPALITIBB-DEFSCllTS  SIDBWALXB— 

ICS  AND  SNOW. 
Under  Oen.  Laws,,  c  72,  (  13,  requiring  no- 
tice to  a  dty  b^ore  It  can  be  held  liaUe  tor 
injuries  caosed  by  mow  or  ice  on  a  ildewallc,  a 
dty  is  not  liable.  In  the. absence  of  notice,  with- 
out proof  that  the  injuir  would  not  have  oc- 
curred but  for  some  defect  Independent  of  the 
kse  or  mow;  and  hence  a  verdict  for  plaintiff 
for  iujury  caused  by  olippiog  in  a  gutttf,  de- 
fectivdy  maintained  to  carry  water  across  a  ride- 
walk,  without  notice  having  been  given,  was  not 
Justifled  where  It  was  proved  that  a  heavy  snow- 
storm occurred  Jnit  before  the  acddeat  and  that 
the  ice  on  whicn  plaintiff  aliKted  was  rongh  and 
"ridgy":  such  proof  iDdicaung  that  the  injury 
was  due  to  the  anowstonn,  ana  not  to  tits  detect 
In  the  walk. 
TUlinghast,  J.,  dlaenting. 

Appeal  from  court  of  common  pleas,  Frorl- 

dence  county. 

Action  by  Mary  A.  Allen  against  Samuel 
P.  Cook.  From  a  Judgment  toe  plaintiff,  de- 
fendant appeals.  Reversed. 

Erwln  J.  France^  for  an^dlant  Walter  L 
Ballon,  for  appellee.  . 

MATTESON,  a  J.  This  la  an  acUon  of 
trespass  on  the  case  to  recover  from  the  city 
at  Woonaocket  damages  wfaldi  the  plaintiff 
dahns  to  have  anstalaed  by  tile  aspect  of 
that  city  to  keep  one  of  Ita  aldewalks  safe  and 
convenient  for  traveL  The  defect  con^lain- 
ed  of  Is  a  gutter  across  the  sidewalk  on  Main 
street  near  the  St  James  HoteL  Thin  gut- 
ter, as  the  testimony  shows,  Is  20  inches 
wide,  and  8  Inchea  de^  In  ttie  middle^  It 
was  made  In  July,  1802i  la  the  concrete,  at 
the  time  the  sidewalk  was  laid,  and  was  de- 
signed to  carry  away  water  from  the  adjar 
cent  land;  hot  at  the  time  of  the  aoddoit  to 
the  plaintiff  the  bottom  of  the  gutter  waa  not 
a  true  grade,  and  the  concrete  waa  broken 
alao  on  Its  ald^  ws^  that  the  water  which  had 
acenmulated  did  not  all  run  off  after  ralna 
and  the  washing  at  the  hotel  windows,  but 
some  of  It  waa  held  back,  and  would  stand 
In  pools  varying  In  alas  from  that  of  a  saucer 
to  that  of  a  platter.  On  the  evening  of  Feb- 
ruary 2,  leeS,  at  about  8  (^dock,  the  plaintiff, 
while  passing  along  the  aldewallt,  sl^vped  on 
the  ice  in  the  gutter,  and  fell  to  the  aldewalk. 
breaking  her  wrist,  and  Injuring  herself  oth- 
erwise. The  case  was  tried  In  the  common 
pleas  division,  and  resulted  In  a  verdict  tat 
the  plaintiff,  and  la  now  befwe  ua  on  the  d»* 
fendanf a  petltlcHi  for  a  new  trial  tor  error  In 
rulings,  and  alao  on  the  ground  that  the  ver- 
dict Is  against  the  evidence. 

We  find  no  error  in  the  rulings  excepted 
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to,  bnt  a  majority  of  the  court  la  of  the  opln- 
loD  that  a  new  trial  should  be  granted  on  the 
ground  that  the  verdict  1b  not  supported  by 
the  evidence.  A  city  Is  not  liable  for  Injury 
to  person  or  property  caused  by  snow  or  loe 
obetroctlog  any,  or  any  part,  of  Its  highways, 
unless  notice  In  writing  of  the  existence  of 
the  particular  obstruction  shsJl  have  been 
given  to  the  surveyor  of  highways  within 
whose  district  such  obstruction  exists  at  least 
24  hours  before  the  injury  was  caused,  and 
the  dty  or  such  surveyor  shall  not  thereniran 
within  that  time  have  conunenced  the  remov- 
al of  such  obstmctlon.  or  caused  any  sidewalk 
which  may  have  been  obstructed  by  Ice  to  be 
rendered  passable  by  spreading  ashes  or  oth- 
er like  substance  thereon.  Gen.  Laws  R.  L 
c.  72,  8  13;  WInsor  v.  Tripp,  12  R.  I.  464. 
The  mere  presence  of  Ice,  therefore,  on  which 
tbe  plaintiff  slipped.  In  the  absence  of  notice 
in  accordance  with  the  statute.  Is  not  enough 
to  render  the  city  liable.  It  Is  necessary  for 
the  plaintiff,  In  order  to  recover,  to  adduce 
evidence,  as  was  done  In  Hampson  v.  Taylor, 
IS  R.  I.  83.  8  Atl.  S31,  and  23  AU.  782,  that 
the  acddent  wotild  not  have  occurred  bnt  for 
the  gutter:  or.  In  other  words,  that  the  gut- 
ter, as  It  existed  at  the  time  of  the  accident, 
constituted  such  a  defect  as  would  have  ren- 
dered the  dty  liable  In  case  the  accident  bad 
happened  by  rrason  of  It  In  the  absence  of 
the  ice.-  The  record  contains  no  evidence  as 
to  the  dangeroTis  character  of  the  gutter  apart 
from  the  presence  of  the  Ice.  In  WInsor  t. 
Tripp.  12  R.  L  4fi4.  it  was  held  that  the  prerl- 
Blons  of  Gen.  St  R.  I.  c  60,  |  15,  of  which 
Oen.  Laws  R.  I.  c.  72,  1 13,  Is  a  re-enactment 
applied  to  obstructions  by  snow  and  Ice  oc- 
casioned by  artificial  as  well  as  natural  caus- 
es, but  the  query  was  suggested  whether  the 
exemption  of  the  statute  would  apply  In  case 
the  obstruction  causing  the  Injury  was  occa- 
sioned by  the  act  of  the  dty.  If  the  plaintlll 
claims  that  the  present  case  Is  not  within  the 
exemption  because  the  presence  of  the  tee 
was  due  to  the  negligence^  of  the  city  In  main- 
taining the  gutter  In  Its  defective  condition 
at  the  time  of  the  accident  and  the  artlfldU 
accumulation  of  water  In  the  gutter,  it  Is  In- 
cumbent on  her  to  show  that  the  origin  of  the 
Vce  was  dne  to  this  cause.  This  the  testi- 
mony does  not  show,  but  it  was  left  to  be 
Inferred  by  the  Jury  from  the  presence  of  the 
ice.  This  might  perhaps,  have  been  a  fair 
Inference  but  for  the  fact  shown  by  the  tes- 
timony that  there  had  been,  during  the  24 
taonrs  preceding  the  accident,  a  very  heavy 
snowstorm,  and  the  Ice  on  which  the  plalntiir 
slipped  may  have  been  caused  by  the  treading 
down  of  the  snow  by  travel  over  the  side- 
walk. One  of  the  witnesses  for  the  plaintiff 
testified  that  the  Ice  on  which  the  plaintUT 
slipped  was  "ridgy,"  and  another  that  It  was 
"rough,  ridgy,"  which  would  Indicate  that  It 
was  due  to  the  latter  cause,  rather  than  to 
the  former.  New  trial  granted,  and  case  re- 
mitted to  the  oommoo  pleas  dhrMoo  for  fur- 
ther prooeedlnga. 


TILLINGHAffr.  J.  I  cannot  concur  In  the 
foregoing  ophUon,  and  will  briefly  give  my 
reasons  foe  dissenting  therefrom.  The  evi- 
dence shows  that  at  the  time  of  the  accident 
there  was  a  gutter  or  gnlley  In  the  sidewalk 
In  question,  where,  by  reason  of  the  con- 
formation thereof,  water  would  collect  dur- 
ing rains,  and  also  from  the  washing  of  win- 
dows In  the  buildings  adjobilng  the  sidewalk 
at  this  place,  and  that  said  gutter  was  so 
constructed  and  maintained  that  the  water 
thus  collected  could  not  all  flow  off;  also,  that 
the  concrete  In  the  bottom  of  the  gulley  was 
broken,  and  had  several  times  been  patched 
by  the  dty;  also,  that  the  sidewalk  could 
easily  have  been  so  constructed  as  to  turn 
the  water  therefrom  Into  the  street  proper, 
without  any  gutter  or  gulley.  It  appears  that 
said  sidewalk  was  constructed  by  the  defend- 
ant dty;  that  it  was  on  a  principal  street 
near  the  center  of  the  dty,  and  In  one  of  the 
most  thickly-settled  portions  thereof.  The 
plaintiff  and  several  of  her  witnesses  testify 
that  at  the  time  of  the  acddent  this  gulley 
or  gutter  was  filled  with  ice,  some  of  the  wit- 
nesses saying  that  it  was  practically  smooth 
ke,  others  that  It  was  ridgy  and  slanting,  and 
still  others  that  it  was  a  regular  cake  of  Ice 
rounded  off  and  slanting;  but  all  testify  that 
It  was  Ice.  Tie  plaintiff  swears  that  she 
Bltpped  on  this  Ice  on  the  evening  of  the  2d 
of  February,  1808,  and  received  the  Injuries 
for  which  she  claims  damages,  and  that  she 
was  walking  very  carefully  at  the  time.  Oth- 
er witnesses  swear  that  they  saw  her  slip 
and  fall  on  said  tee,  and  assisted  her  immedi- 
ately afterwards;  also,  that  other  persons 
besides  the  plaintiff  slipped  on  the  same  piece 
of  Ice  on  the  evening  In  question,  and  they  de- 
nominate it  a  dangerous  place.  The  dedded 
preponderance  of  the  evidence  Is  that  the 
snow  had  all  been  cleared  off  from  the  side- 
walk In  front  the  building  where  the  acd- 
dent happened  before  the  happening  thereof 
on  the  evening  of  February  2d.  so  that  there 
was  no  obstruction  there  except  the  gutter 
and  the  Ice  therein,  ^e  evidence  further 
shows  that  for  two  or  three  days  next  pre- 
vious to  the  accident  the  temperature  bad 
been  considerably  below  the  fre^ng  point  w 
that  the  Ice  formed  in  the  gutter  must  have 
formed  there  before  the  heavy  fall  of  snow, 
which  Is  so  much  relied  on  by  defendant  as 
the  cause  of  the  accident.  The  following 
facts  then  either  clearly  appear,  or,  If  not 
there  Is  abundant  evidence  of  the  existence 
thereof,  namely:  (1)  There  was  a  gutter  or 
gulley  In  the  sidewalk,  over  three  Inches  de^ 
(the  concrete  In  which  was  broken),  from 
which  water  could  not  all  flow  off;  (2)  when- 
ever It  rained,  and  whenever  water  was  turn- 
ed upon  said  sidewalk.  It  flowed  Into  said 
gutter,  and  remained  there;  (8)  It  was  mid- 
winter at  the  time  of  the  acddent:  (4)  the 
ice  could  not  have  formed  there  during  the 
storm,  or  subsequently  thereto  and  previous 
to  the  acddent  on  account  of  the  low  tem- 
perature; ((0  tbe  sidewalk  at  Oils  point  was 
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practically  dear  of  snow,  and  this  gutter  was 
filled  with  Ice;  and  (6)  the  plalntlfl  slipped 
theretm.  and  was  Injured.  The  lee  b^ng 
found  In  the  gutter,  and  the  t^peratore  be- 
ing so  low  that  It  ooold  not  hare  formed  dur- 
ing the  storm,  the  natural,  and,  Indeed,  the 
necessary.  Inference  is  that  It  was  there  be- 
fore the  storm,  and  it  was  not  necessary  for 
the  plaintiff  to  proTO  the  day  or  hour  when  tt 
was  formed.  It  was  there,  and  the  plaintiff 
f^  upon  It;  and  It  would  not  have  been  there 
bad  the  sidewalk  been  properly  constructed; 
and  It  was  competent  for  the  Jury  to  find  tbat 
a  sidewalk  constructed  as  this  one  was,  In 
the  center  of  a  city,  was  defective.  Yeaw  t. 
Williams,  16  B.  I.  20,  23  AU.  83;  McCloskey 
T.  Moles,  19  R.  I.  290,  800,  83  AtL  22S;  Sauth- 
Of  T.  Granger.  19  R.  I.  60S,  36  AU.  300;  Hall 
T.  aty  of  Lowell.  10  Oush.  260;  Stone  t.  In- 
habitants of  Hubbardston,  100  Mass.  49;  DllL 
Mun.  Corp.  (4th  Bd.)  t  1003.  The  record 
therefore  does,  In  my  judgment,  contain  evt- 
dence  of  the  dangerous  character  of  the  side- 
walk, apart  from  the  presence  of  the  Ice; 
and  the  case,  therefore,  falls  within  the  deci- 
sion of  this  court  in  Hampson  t.  Taylor,  16 
R.  L  84.  23  Atl.  732,  as  ruled  by  Judge  Du- 
bois in  connection  with  the  defendant's  mo- 
tion tar  a  nonsuit  In  that  case  this  court, 
by  Durfee,  C.  J.,  said:  "Where  two  causes 
combine  to  produce  an  injury,  both.  In  their 
nature,  prpzimate,  the  one  being  the  defect 
In  the  highway,  and  the  other  some  occur- 
rence for  which  neither  party  Is  responsible, 
the  corporation  is  liable,  provided  the  Injury 
would  not  hare  been  sustained  but  for  the  de- 
fect In  the  highway."  DIU.  Mun.  Corp.  <Ed. 
1881)  I  1007.  It  seems  to  us  that  this  doc- 
trine—at  least  where  the  concurriog  cause  Is 
a  natural  cause,  or  a  pure  accident,  for  which 
no  person  is  responslble—ia  the  more  reason- 
able doctrine.  Indeed,  we  think  It  is  the  duty 
of  the  town,  in  making  and  mending  its  high- 
ways, to  consider  the  natural  effects  of  rain 
and  snow  and  Ice  as  affecting  the  safety  and 
convenience  of  travel  thereon,  except  so  far 
as  the  statute  exonerates  them  from  duty  In 
that  regard.  In  Yeaw  v.  Williams,  supra, 
this  court,  by  Durfee,  C.  J.,  said:  "The  ques- 
tion of  concurring  causes  was  a  question  for 
the  Jury,  under  proper  instructions  from  the 
court,  which  we  must  presume  were  given." 
"We  therefore  cannot  set  the  verdict  aside 
unless  It  Is  palpably  against  the  evidence." 
In  the  case  at  bar  there  were  two  causes,  or, 
rather.  It  was  competent  for  the  Jury  to  find 
that  there  were  two  causes,  of  the  accident, 
both  in  their  nature  proximate,  namely,  the 
gulley  In  the  sidewalk  and  the  ice  therein. 
I  entirely  concur  In  the  opinion  of  the  ma- 
jority of  the  court  that  a  dty  Is  not  liable  for 
Injury  caused  solely  by  the  presence  of  snow 
or  Ice  in  a  highway.  The  statute  expressly 
exempts  It  from  such  liability,  except  in  cases 
where  notice  Is  expressly  given.  Gen.  Laws 
R.  L  e.  72,  i  iS.  But  when,  as  In  this  case, 
there  are  two  proximate  causes,— one  the  de- 
fect lo  the  sidewalk,  and  the  otbw  tiie  pret- 


ence <tf  the  Ice  In  connection  with  such  defect, 
which  lee  would  not  have  been  there  but  for 
Oie  dtfet^— ttins  making  It  a  stronger  case 
for  the  plalntlfl  In  this  regard  than  that  of 
Hampson  v.  Taylor,  the  statute  regarding  no- 
tice has  no  application.  Moreover,  as  already 
intimated,  the  presence  of  the  Ice  which  caus- 
ed the  plaintiff  to  slip  and  fall  was  occasion- 
ed by  an  artificial  cause,  which  the  dty  Itself 
had  created;  and  for  this  reason,  also,  the 
city  was  not  entitled  to  notice  of  the  exist- 
ence thereof.  See  Wtnsor  v.  Tripp.  12  R.  I. 
464.  at  page  456.  I  am  therefore  of  the  i^ln- 
lon  that  the  verdict  ought  to  stand. 


(n  R.  I.  SIS) 
PROBATB  COURT  OF  JOHNSTON  t. 
THORNTON  et  si. 
(Supreme  Court  of  Rhode  Usnd.   Jan.  19, 

1900.) 

ADMINX8TRATORS— APPEAL  FROU  APPOINT- 
HBNT— UABILITT  TO  SCIT. 
Under  Oen.  Laws,  c  210,  |  16,  saspending 
operation  of  a  decree  appointing  an  administrator 
tiendiDg  appeal  therefrom,  exc^  tiiat  he  may  He 
an  InvmtMT,  and  receive  and  cMett  assets,  ac- 
tion will  not  lie  against  him  pending  the  smeal, 
even  for  expense  iriddi  he  coold  properly  mcnr. 

Action  the  iHTobate  eoort  of  Jidmton 
against  heoa.  H.  Thomtmi  and  others.  De- 
murrer to  i^ea  oremiled,  and  Judgment  Cor 
defendant!. 

Ohristopha  Si.  Lee.  and  Job  8.  Carpenter. 
Cor  ^alntlff.  Bassett  &  Mitchell,  for  defend- 
ants. 

HATTBSON,  a  J.  This  Is  an  action  of 
debt  oa  an  administration  b<»Kl,  It  Is  brought 
for  the  ben^t  of  John  F.  Rabbltt.  who  was, 
on  September  80, 1808,  appointed  by  the  plaln- 
tlfl custodian  of  the  estate  of  Charles  H. 
Th(»iiton,  deceased,  and  who  was  afterwards 
allowed  by  the  plalntlfl  fl98.78  as  compensa- 
tion for  BOTlces  as  custodian.  The  suit  Is  to- 
recover  that  sum.  The  defendants  have 
pleaded  In  abatement  of  the  suit  While  the 
plea  Is  faulty  In  some  respects,  to  which  no 
objection  is  made,  it  sets  up  as  a  defense 
that  an  appeal  from  the  decree  appointing 
the  defendant  Lena  H.  Thornton  administra- 
trix Is  pending  In  this  division.  To  this  plea 
the  plaintiff  has  demurred,  and  assigned  as 
grounds  of  demurrer:  First,  that  the  dalm 
tot  which  the  action  Is  brought  is  a  part  of 
the  necessary  expenses  of  admlnlstratlcoi,  and 
Is  preferred,  and  has  to  be  paid  out  oC  the 
estate,  no  matter  who  the  administrator  may 
be;  and,  second,  that  it  is  immaterial  that  an 
appeal  is  pending,  because  an  administrator, 
pending  an  appeal  from  the  decree  ai^Intlng 
him,  has  authority,  and  is  required,  to  pay  the 
necessary  expenses  of  administration.  Gen. 
Laws  R.  I.  c.  210.  t  le,  Is  as  follows:  **In 
case  any  order,  decree  or  determination  of  any 
probate  court  shall  be  appealed  from,  the 
operation  of  such  wder  or  decree  shall  be 
suspended  until  the  same  shall  be  affirmed  by 
the  supreme  court:  provided,  that  tt  the  de 
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cree  Bhall  be  for  grantliiff  letters  testamen- 
tarr,  of  administration  or  of  enardlanshlp,  the 
ezecntor,  administrator  or  goardian,  od  glvlnc 
boni  according  to  law,  ahall  have  the  power 
to  Ale  an  InTentmr  and  to  c(^ect,  receive  and 
take  posseeslon  of  all  the  rights,  credits  and 
estattt,  of  the  testator,  intestate  or  ward, 
which  by  law  he  could  bare  collected,  recelr- 
ed  or  taken  possession  of  it  no  appeal  bad 
been  taken;  and  In  case  of  an  appeal,  all 
claims  against  the  estate  shall  be  filed  with- 
in the  time  prescribed  hj  law,  or  by  order  of 
court,  as  If  no  appeal  bad  been  taken,  and 
such  executor,  admlaistrator  or  guardian  biay, 
under  the  direction  of  the  probate  court,  do 
such  acts  as  the  law  requires  concerning  the 
receWlng  or  proof  of  claims;  and  all  ilmlta- 
tl<Hu  on  presentation  or  proof  of  claims  shall 
apply  as  If  no  appeal  had  been  taken."  It 
will  be  observed  that  the  authority  conferred 
on  an  administrator  from  whose  appointment 
an  appeal  has  been  taken  Is  limited  to  the 
filing  of  an  inventory,  and  to  collecting,  re- 
ceiving, and  taking  posseeslcm  of  the  prc^rty 
of  the  Intestate.  No  authority  is  given  for 
the  paym^t  of  any  claims  or  expenses, 
whether  preferred'  or  othnwlse,  except,  per- 
haps, an  implied  authority  to  pay  such  ex* 
pvmses  as  may  be  Incident  to  the  taking  of  an 
inventory,  or  necessary  in  collecting,  receiv- 
ing, and  taking  possession  of  the  Intestate's 
puberty.  While  it  Is  doubtless  true  that  an 
administrator  may.  If  he  sees  fit,  pay  ex- 
penses of  adminlstratloD,  Including  compensa- 
tion Dt  a  enstodian  when  allowed  by  the  court, 
idnce  these,  donhtless,  would  be  allowed  In  the 
aetttement  of  his  account,  whether  his  appoint- 
ment be  finally  affirmed  or  not  yet  we  know 
of  no  provision  for  a  suit  against  him  during 
the  pendency  of  an  appeal  from  his  appoint- 
ment, and  therefore  we  do  not  think  he  can 
be  required  to  make  such  payments.  Demur- 
rer ovwmled,  and  case  remitted  to  the  com- 
mon pleas  diTlslont  with  direction  to  enter 
judgment  for  the  defendants  figr  oomb. 


BIOOABDSON  t.  BIBBBn. 
(Supreme  CoorC  of  Bhode  Island.   Oct  Term. 

anOTHBNI^^^UD— QUESTION  FOB  JUBT. 
Where,  In  ejectment,  defendant  is  In  actual 
possesion,  and  plaiotifC  claims  that  he  acquired 
the  same  by  fraud,  the  question  of  actnal  fraud 
Is  for  die  ioiy;  bot  where  the  premises  axe  ae- 
toaUy  occtvied  fay  defendants  tenant  it  is  proper 
for  the  court  to  direct  a  verdict 

Action  by  Richard  Richardson  i^talnst  Enoch 
Steere.  Judgment  directing  verdict  Motion 
few  new  trial  denied. 

F.  P.  Owen,  tor  plalntUL  a  M.  Tan  Slyck, 
Cor  defendant 

PER  ODRIAH.  If  the  defendant  had  been 
in  the  actual  possession  of  the  premises  sued 
Cor  when  the  action  was  brought  we  ttiink 
tt  would  have  been  the  duty  of  the  court  to 


have  left  the  case,  up<»i  the  evidence,  to  the 
Jury,  upon  the  question  of  actual  fraud.  Day 
V.  Cooley.  118  Man.  &27;  McLane  v.  Johnson, 
48  Yt  48:  Olark  v.  Frendi,  28  Me.  221.  It 
appears,  however,  that  the  premises  were  ac- 
tually occupied  by  the  defendantfs  tenant 
alone,  and  upon  that  ground  we  think  the  di- 
rection to  the  Jury  was  right.  Grundy  v. 
Hadfleld.  16  R.  I.  682,  18  Atl.  186.  The  petl- 
ti<Mi  is  tboefore  denied  sol^  i^on  that 
poan& 


RICHARDSON  v.  8TBBRB. 

(Supreme  Court  of  Rhode  Island.   Dee.  20, 

1899.)  ^ 

BjaCTMBNT— ADTBR8B  POSSESSION— FRAUD. 

Iq  bd  action  of  trewass  and  ejectment  a  ver- 
dict was  directed  for  d^endant  on  the  sroun<I 
that  the  [Kemiaes,-  at  the  time  plaintiff  claimed 
to  have  acquired  title,  were  in  toe  adverse  om- 
seBsioD  of  another  than  his  grantor.  Defendant 
claimed  to  have  been  then  InpoaseaaioD  throngh 
foreclosure  of  a  mortgage,  niere  was  evidence 
that  defendant's  mortipige  was  obtained  by  fraod, 
and  was  In  fraad  of  creditors.  Held,  that  the 
qnestion  of  fraud  ahonld  have  heai  left  to  the 
jury. 

Action  by  Richard  Richardson  against  £aiza 
Pierce,  subtenant  of  Enoch  Steere.  Judg- 
ment rendered  on  a  verdict  directed  for  de- 
fendant Motion  for  n^w  trial  Granted. 

It  was  admitted  that  both  plalnti^  and  de- 
fendant derive  their  title  from  the  same 
source,  William  W.  Whitaker,  who  at  one  time 
owned  the  farm  tn  question,  and  lived  on  It 
The  defendant  claimed  that  she  was  a  ten- 
ant of  Wilson  O.  Angell,  who  hired  the  whole 
farm  of  Enoch  Steere.  Enodi  Steere  dalmed 
the  ownership  of  the  farm  as  the  purchaser 
thereof  at  a  foredosure  sale  under  a  mort- 
gage deed  thereof  dated  March  2,  1878,  from 
said  William  W.  Whitaker  to  blm,  the  said 
Enoch  Steere,  to  secure  the  payment  of  the 
mortgage  note  of  said  Whitafcer  for  $3,504.77, 
dated  March  2,  1918.  The  plaintiff,  Richard 
Richardson,  daimed  the  ownership  of  the 
farm  under  a  deed  of  WllUam  W.  Whitaker 
by  Osmcmd  0.  Oooddl,  deputy  sheriff,  dated 
April  20,  1SS0,  to  hhn  (Richard  Richardson) 
nnd^  an  execution,  levy,  and  sale  in  the  suit 
of  Richard  Ridiardstm  against  William  W. 
Whitaker.  and  he  brought  this  action  in  tres- 
pass and  etjectment  ^^inst  the  defendant 
Eliza  Pierce,  a  subtenant  to  try  the  title  to 
the  farm  In  question.  The  plaintiff  claims, 
and  Introduced  evidence  to  show,  tiiat  the 
mortgage  note  and  deed  from  said  Whitaker 
to  Enoch  Steere,  under  foreclosure  of  which 
mortgage  Steere  claims  a  titie  to  this  farm, 
were  part  of  a  fraudulent  tiansactton  to  give 
Steere  a  preference  over  other  creditors  of 
Whitaker;  that  no  sudi  amount  was  due 
Steere  by  Whitaker,  although  something  was 
due;  that  Steere  took  advantage  of  the  sit- 
uation, and  of  the  ccmfidence  reposed  In  him 
by  Whitaker,  to  obtain  such  fraudulent  mort- 
gage, and  to  foredose  It  and  buy  It  In  him- 
self. In  fraud  of  Whltakor  and  bis  other  cred- 
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ItoTB,  and  tbat  therefore  be  had  never  bo* 
quired  good  legal  title  to,  and  possession  oC, 
the  farm;  that  under  these  circumstances, 
and  the  evidence  that  had  gone  In  to  the 
iuTj  on  both  aides.  It  was  a  qneatlon  of  (act 
for  the  Jory  to  decide  In  whom  the  title  and 
right  of  possession  of  the  taxm  were  at  the 
time  of  the  sale  In  question.  Verdict  was  di- 
rected for  defendant  on  the  ground  that,  at 
the  time  plaintiff  received  conveyance  of  the 
premises,  they  were  In  adverse  possession  ot 
one  holding  adversely  to  plaintiff's  grantor. 

F.  P.  Owen  and  Amasa  M.  Eaton,  for  plaln- 
tUC  O.  M.  Van  Bl/ck  and  Cbas.  a  Mumfoxd, 
for  defendant 

PER  CURIAM.  We  think  the  question  of 
fraud  should  have  been  left  to  the  Jury.  See 
the  former  rescript  In  this  case  (Oct  term, 
1890)  45  AU.  151.  The  case  of  Campbell  v. 
Iron  Works,"  12  R.  I.  452,  which  seems  to  have 
been  relied  upon  by  the  common  pleas  dlvl- 
flloa.  Is  not  controlling,  because  in  that  case 
no  question  of  fraud  was  Involved.  New 
trial  granted*  and  case  remitted  to  the  com- 
mon pleas  iUTlsion  for  farther  proceedings. 


(n  R.  X.  S17) 

BAFFBB3T  t.  POTTBB  et  iL 

(Sninreme  Oonrt  of  Rhode  Idand.  Jan.  19,  lOOO^ 

ADMINISTRATORS— INSOLVENT  BSTATB- 
KQUITT— LACHES. 

1.  Where  the  administrator  of  an  Inaelvent  es- 
tate made  payments  to  certain  creditors,  and  did 
not  have  hfs  dalm  for  nicb  paymentB  proved  and 
allowed  before  the  commlasionerB,  they  properly 
allowed  only  the  balance  due  such  creditors. 

2.  When  the  time  for  appeal  from  a  decree 
oonfirmiog  the  report  ot  commisBiooers  on  an  in* 
solvent  estate,  and  the  year  within  which  a  peti- 
tion (or  new  trial  might  have  been  filed,  had  both 
elapaed,  no  reason  being  shown  wliy  complain- 
ant bad  not  availed  himself  of  these  remedies,  a 
bill  In  equity  to  reform  dw  Judgment  of  tbe- 
commlBskmers  wlU  not  lie. 

BUI  liar  John  T.  BatteetSt  administrator, 
against  Potter  &  Gardner  and  another.  De> 

murrer  to  the  bill  sustained. 

HcGuinness  &  Duran,  for  complainant. 
Richard  B.  Lyman,  Wilson  St  Jenekea,  J.  Je- 
rome Hahn.  and  Oooke  it  Angell,  (or  respond- 
ents. 

MATTBSON,  C.  J.  The  mistake  set  np 
In  the  bill  as  a  ground  for  reforming  the 
judgment  of  the  eommlsalonerB  Is  Oie  mis- 
take of  the  complainant,  and  not  of  the  com- 
mlsdoners,  as  the  bill  supposes.  The  com- 
missioners pr{^rly  allowed  only  the  balance 
remaining  due  on  the  claim  of  the  respond- 
ents, Potter  &  Gardner  and  Hawkins,  after 
deducting  from  the  claims  of  these  credit- 
ors, as  tb^  stood  at  the  decease  of  the  com- 
plainant's intestate,  the  sums  paid  by  the  com- 
plainant Tbe  estate  being  Insolvent,  the 
complainant  should  have  proved  his  daim  (or 
tbe  sums  he  had  paid  before  tbe  commission- 
ing aad  iMd  flwD  «Uow«a.  Flerc*  t.  Allm, 


12  R.  I.  510.  The  commlsslonert  having 
made  their  report,  which  has  been  conflrmed, 
the  time  fw  an  appeal  from  the  decree  con- 
firming their  report  having  elapsed  without 
an  appeal,  and  the  year  within  which  a  peti- 
tion for  a  new  trial  ml^t  have  been  filed 
having  also  elapsed,  and  no  reason  being 
shown  why  the  complainant  might  not  have 
availed  himself  of  these  remedies,  we  do  not 
see  that  he  has  any  remedy  left  A  bill  In 
equity  to  reform  a  judgment  cannot  be  re- 
sorted to  on  the  ground  of  a  mistake  In  cases 
In  which  complainant  la  himself  at  fault. 
Preem.  Judgm.  g  486.  And  see,  also,  16  Am. 
&  Eng.  Enc  Law,  620,  621.  and  authoritlee 
dted  In  note  4  of  the  latter  pace.  Demuxro' 
aostidned. 

(21  R.  L  4») 
GRAVES  et  aL  V.  HORGAN. 

(Bo^eme  Court  of  Rhode  laland.    Dee.  18, 
18090 
J1TRT--CHAX«LBNaS. 
Under  Gen.  Iaws,  e.  243,  I  %  a  perena- 
tory  challenge  of  jurors  la  pennlsrible  while  toe 
panel  la  being  called. 

Action  by  0.  L.  Graves  &  Sona  against  Pat- 
rldc  B.  Hoxgan.  Judgment  for  plalntUb,  and 
defendant  moves  fw  a  new  trial.  Denied. 

The  action  was  on  book  account  Plaintiffs 
dballenged  a  drawn  Juror.  Defaidant  ex- 
cepted. Exceptions  were  overruled,  and  Uie 
Juror  excused.  Under  agreement  betwe^ 
the  parties  tbat  defendant  should  have  ex- 
clusive right  to  sell  plaintiffs*  gooda  In  New- 
port defendant  through  plaintiffs*  sale^nan, 
ordered  a  bill  of  goods  from  plalntiffa,  and 
afterwards  directly  from  the  house.  At  the 
trial  d^endant  set  up  tbat  the  gooda  out  of 
the  first  shipment  were  sold  to  the  purchasers 
directly  by  plaintiffs'  salesman,  and  paid  for 
to  him;  that  they  were  made  from  the  depot 
and,  plaintiffs  having  no  license  to  sell  the 
goods,  which  were  liquors,  the  sale  was  Hlfr- 
gaL   Hearing  on  motion  for  new  trial. 

Clark  Burdl(^  for  plaintiffs.  Frank  F.  No- 
lan, for  defendant 

PER  CURIAM.  1.  The  court  Is  of  the  opin- 
ion that  the  presiding  justice  in  tbe  common 
pleas  divlsiim  properly  allowed  peremptory 
challenge  o(  Jurors  while  the  panel  was  being 
called.   Gen.  Laws  R.  I.  c.  243,  fl  2. 

2.  The  presiding  Justice  in  said  division 
properly  refused  to  charge  the  Jury,  as  re- 
quested by  the  defendant  In  regard  to  the 
sale  of  goods  in  the  railroad  station  at  New- 
port, upon  the  ground  that  there  was  no  tes- 
timony to  which  such  request  would  apply. 

8.  The  evidence  upon  the  defendant's  lia- 
bility for  the  claim  made  by  the  plaintiffs  was 
conflicting,  and  there  was  sufficient  evidence 
to  sustain  the  verdict  as  given,  both  as  to  the 
merits  and  as  to  damages.  New  trial  denied, 
and  case  remitted  to  the  """'nn>n  pleas  tUri- 
■bn  tor  fnctber  procaeAngiiL 
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(72  Conn.  M7) 

TIBBELIi  T.  TIBRELIj. 

JhytBMt  Ooart  of  Errors  of  Comieetlest  7aa. 

19,  1900.) 

nnrCACB— DBSBRTION— MBGLBOt'  or  DVTT— 
COMPULSORY  SUPPORT. 
Payment  of  an  allowance  by  Older  of  court 
OB  complafnt  for  nonsupport  Is  not  mch  a  per- 
formance of  duty  as  to  bar  divorce,  under  a 
■tatnte  uutborizing  divorce  for  willfol  deaertion 
for  three  yean,  *Vith  total  neglect  of  doty." 

Appeal  from  niperior  court,  Hartford 
county;  Alberto  T.  Boiaback,  Judge. 

Satt  hy  Lena  A.  TirreU  agaliut  Louie  &. 
TirrelL  Tbls  wu  a  complabtt  claUnluff  a  dl- 
Toice  for  tlie  catue  of  desertloD.  There  was 
no  aroearanee  on  tbe  part  of  the  defendant. 
The  court  denied  flie  diTwce,  and  dlemlMed 
the  complaint  The  plaintiff  haa  appealed. 
BcTowd. 

The  finding  of  facts  is  this:  "(1)  The 
plaintiff  and  defendant  were  married  at  Un- 
lonrlUe.  In  this  state,  on  December  20.  1898. 
Tbe  defendant  was  in  tbe  livery  business  at 
UnlonvlUe.  They  resided  with  the  defend- 
ant** parents  nntU  May,  1896,  when  the  de> 
fendant  closed  his  bnalness,  left  tbe  plaintiff, 
and  went  to  Hartford,  telling  her  that  he 
would  not  live  with  her  any  longer,  and 
wonid  do  nothing  for  ber;  she  must  sapport 
herself.  C2)  The  plaintiff,  being  withoat 
means  of  support,  went  to  Hartford  In  Octo* 
ber,  1893,  and  commenced  to  learn  the  mil- 
linery trade.  The  defendant,  on  being  threat- 
ened with  complaint  for  nonsupport,  prom- 
ised to  and  did  pay  the  plaintiff  $3  a  week 
from  October,  1806,  to  January  14,  1896.  On 
January  14th  the  defendant  called  at  the 
plalntUTs  boarding  place,  and  offered  her  a 
room  with  bim  on  Church  street,  stating 
that  he  was  only  obliged  to  furnish  her  with 
shelter  and  food,  and.  If  she  did  not  accept 
tbls  <^er,  she  would  have  no  claim  on  blm. 
(8)  The  plaintiff  went  to  Church  street  with 
tbe  defendant,  and  remained  there  until 
March  21,  1896.  (4)  In  Uarch,  18&&,  the  de- 
fradant,  with  the  other  tenants,  received  no- 
tice to  quit  possession  of  the  building  for  re^ 
pairs,  ^e  plaintiff  was  forced  to  vacate  on 
March  21,  1896.  .The  defendant  refused  to 
fnmlsh  any  other  place  of  residence  for  his 
wife,  and  to  furnish  ber  any  support.  (B) 
On  September  17,  1890,  tbe  defendant  was 
found  guilty  of  nonsupport  by  tbe  jury  of 
tbe  superior  court,  and  an  order  was  Issued 
by  tbe  court  directing  him  to  pay  his  wife  a 
weekly  allowance  for  six  months  from  tb^ 
date.  Tbe  defendant  compiled  with  this  or- 
der until  on  or  about  the  17th  of  March, 
1S07.  (6)  From  said  March  21,  1806,  the  de- 
fendant abandoned  the  plaintiff,  and  refused 
to  furnish  her  any  support,  except  as  he  did 
so  In  compliance  with  said  order  of  the  supe- 
rior court  (7)  The  plaintiff  made  the  toll- 
lowing  claims  of  law  respecting  the  Judg- 
ment to  be  rendered,  upon  which  the  court 
ruled  as  hereafter  stated:  First  That,  upon 
the  facts  proved,  tbe  defendant  had  wUlf ally 


deserted  the  plaintiff  for  more  than  Oiree 
yean  prior  to  the  heglnnlog  of  this  complaint 
Second.  The  payment  <rf  the  allowance  by 
order  of  the  court,  within  the  three  years, 
was  not  such  a  performance  of  duty  as  to 
bar  divorce.  Third.  That  the  i^utlff  was 
entitled  to  a  divorce  for  deeertion,  and  total 
neglect  of  duty,  and  It  was  Immaterial  that 
the  defendant  was  compelled  to  pay  an  al- 
lowance, when  he  had  willfully  abandoned 
all  matrimonial  intercourse  and  cempanlon- 
shlp  with  the  plaintiff  against  her  wUL  ^ 
The  court  sustained  the  first  claim,  but  ruled 
that  upon  the  facts  proven  the  plaintiff  had 
failed  to  make  oat  a  complete  cause  of  ac- 
tion upcn  the  ground  of  willful  desertion, 
with  a  total  neglect  of  duty,  tor  three  years, 
dismissing  tbe  complaint  vrlthout  pr^udlce 
to  the  plaintiff  to  bring  another  action  upon 
the  ground  of  desertion  at  the  proper  tide, 
as  will  more  fully  appear  by  my  memoran- 
dum dated  Xovember  7,  1899,  and  made  part 
of  this  finding." 

Oharlea  A.  Bafford,  for  appellant 

ANDRBWS,  a  J.  (after  stating  the  facta). 
la  the  recent  case  of  Dennis  v.  Dennis,  68 
Conn.  197,  36  AtL  87,  m  L.  R.  A.  459.  thlt 
court  said:  "The  state  dealrea  good  dtiauia. 
It  regnhites  divorce  proceedings  in  its  own 
Interest  A  divorce  cannot  he  had  except  In 
that  court  which  the  state  authorises,  and  for 
those  causes  only,  and  with  those  formalities 
whldi  It  has  by  statute  prescribed.  As  the 
state  favors  marriages  for  the  reasons  stated, 
so  the  state  does  not  favor  divorces,  and  only 
permits  a  divorce  to  be  granted  when  those 
conditions  are  found  to  ^st  in  respect  to 
one  or  the  other  of  the  married  parties  which 
seems  to  the  legislature  to  make  it  probable 
that  the  Interesto  of  sodety  wiu  be  better 
served,  and  that  tbe  parties  will  be  happier, 
and  80  tbe  better  citizens,  separate  than  If 
compelled  to  remain  together.  The  state  al- 
lows divorces  not  as  a  punishment  to  the  of- 
fending party,  nor  as  a  favor  to  the  Innocent 
party,  bat  because  tbe  stete  believes  Ite  own 
prosperity  will  thereby  be  promoted."  One 
of  the  offenses  for  which  the  superior  court 
Is  authorized  to  grant  a  divorce  Is  "willful 
desertion  for  three  years,  with  total  neglect 
of  doty/'  Deeertion  by  a  husband  of  his 
wife,  as  intended  by  this  statute,  means  "a 
willful  absentii^  himself  from  the  society  of 
his  wife  with  tbe  Intention  tm  tbe  part  of  the 
husband  to  continue  to  live  apart  In  spite  of 
ber  wish,  and  without  any  Intention  to  return 
to  cohabltetlon."  Bennett  r.  Bennett  48 
Conn.  313;  Reg.  v.  Cookbam  Union,  9  Q.  B. 
Dlv.  S27;  Southwlck  v.  Houtbwlck,  87  Mass. 
829;  Williams  v.  WfUlams,  180  N.  Y.  193,  29 
N.  O.  0&.  It  Is  not  alone  a  spedflc  act,  bat 
a  continuing  course  of  conduct'  Heard  v. 
Heard  [1896]  Prob.  191.  In  his  meoioraiidnm 
of  decision  <wbich  Is  made  a  part  of  the  find- 
ing) the  Judge  who  tried  this  case  says: 
"Within  three  years  next  before  tbe  com- 


Digitized  by  Google 


4S  ATLANTIC  BBPORTBB. 


(Cob  XL 


menceiikeat  of  this  action  tiu  defendant  was 
ordered  to  and  did  pay  a  certain  lam  per 
week  for  the  support  of  the  plaintiff,  his  wife. 
Ihe  question  now  arises  wheth^  ot  not,  un- 
der these  clrctunitancea,  there  has  been  a 
wUIfal  desertion,  with  a  total  neglect  of  doty, 
for  the  three  years  required  by  the  statute. 
If  wlllfal  or  utter  desertion  for  three  years 
constituted  a  complete  ground  for  divorce,  I 
should  be  Inclined  to  the  opinion  that  a  dl- 
Torce  should  be  granted,  but  our  law  upon 
the  subject  goes  much  further,  and  requires. 
In  addition  to  willful  desertion  for  three 
years,  that  there  shonld  l>e  a  total  neglect  of 
all  duty.  One  of  the  chief  duties  and  obllga- 
tlone  which  result  from  the  marriage  conti-act 
Is  that  of  support  on  the  part  of  the  husband. 
This  duty.  It  appears  from  the  evidence,  the 
defendant  has  performed  for  several  months 
of  the  reqnlred  term  of  three  years;  and 
therefore  I  have  reached  the  conclusion  that 
the  plaintiff  la  not  entitled  to  a  divorce." 
This  language  Indicates  that  the  trial  Judge 
regarded  the  furnishing  support  to  his  wife 
by  the  defendant  by  the  order  of  court  as 
having  the  same  effect  upon  the  question  of 
his  desertion  that  the  furnishing  by  blm  of 
auch  supirort  voluntarily  would  have  had,  and 
this  as  matter  of  law;  and  that  there  could 
not  be,  In  this  case,  a  desertion  with  total 
neglect  of  duty,  for  the  period  of  three  years, 
within  the  meaning  of  the  statute,  because 
support  had  been  In  fact  furnished  for  a  part 
of  the  time  by  the  defendantt  although  by 
compulsion  and  against  his  will,  and  when 
the  alternative  was  Imprisonments  We  are 
compelled  to  differ  from  this  view.  We  think 
It  gives  to  the  fact  of  the  involuntary  fur- 
nishing of  support  by  the  defendant  to  his 
wife  a  greater  weight  and  significance  than 
It  justly  ought  to  have.  The  statutory  offense 
of  desertion,  as  we  have  seen,  contains  In  it 
the  intent  to  put  an  end  to  the  marital  con- 
dition, and  the  Intent  never  to  renew  It.  A 
total  n^lect  of  duty,  If  voluntarily  persisted 
In,  would  ordinarily  furnish  satisfactory  evi- 
dence that  the  Intention  In  both  respects  ex- 
isted. If  the  neglect  of  duty  is  Involuntary, 
then  the  Intent  to  desert  must  be  uncertain. 
Bennett  r.  Bennett,  supra.  And  so,  on  the 
other  hand,  If  the  performance  of  the  duty  Is 
by  compulsion,  and  against  the  will  ef  the 
party,  th«i  the  Intention  to  desert  cannot  be 
said  not  to  exist.  Yeatman  t.  Yeatman,  L. 
R.  1  Prob.  &  DIv.  4G1;  Magrath  t.  Magrath, 
103  Mass.  S77.  The  fact  that  the  defendant 
furnished  support  to  his  wife  by  the  order  of 
the  conrt  was  an  evidential  fact,  proper  for 
the  court  to  c^mslder.  The  error  was  In  re- 
garding It,  not  as  evidence,  but  as  a  fact 
which  modified  the  words  of  ttte  statute;  that 
is,  as  a  rule  of  law.  It  Is  entirely  possible 
that  the  court  upon  another  trial,  and  treat- 
ing the  fact  of  the  compulsory  furnishing  of 
snpport  only  as  an  evidential  one,  may  come 
to  the  same  conclusion  which  was  reached  In 
this  case;  and  it  Is  equally  possible  that  a 
dlffermt  coo  elusion  may  be  reached.   As  the 


latter  result  Is  iMsslble,  the  error  has  done 
injury  to  the  plaintiff,  and  she  is  entitled  td 
have  a  new  trial.  There  Is  error,  and  a  new 
trial  la  granted.  The  other  Judges  concimed. 


CIS  Goon.  531  > 

PliATF  et  aL  CITY  OF  WATBRBUBl. 
<6a^eme  Cbnrt  of  Errors  of  Oonnectleot.  Jtn, 

4,  1900.) 

WATintS  AND  WATBR  COnRSBS— POLLUTION— 
UUNICIPAL  CORFORATIONS--6BWER  COMHIS. 
BI0NBR8— CITY'S  LIABIUTT  FOR  ACTS— NOT- 
SANCE^-DEFBNa&S  —  GOVERNMBNTAI.  ACT  — 
INJUNCTION— DAMAOES— BYIDONCB—NOTICB 
—  PI/BADINO  —  PROSECUTION  —  RIPARIAN 
RIOHTB— BHINONT  DOMAIN. 

1.  Where  sewer  commissioners  appointed  under 
a  l^islative  act  obtained  their  powers  from  the 
charter  of  a  city  for  which  tbey  were  appointed, 
the  city  is  liable  for  their  acts  within  the  scope 
of  their  suthori^. 

2.  Where  defendant  bad  the  benefit  of  sll  evi* 
dence  which  could  have  been  introduced  onde** 
special  defenses  under  the  general  denial  pleaded 
he  cannot  object  to  ao  order  sustaining  a  demar- 
rer  to  such  special  defenses. 

3.  A  finding  that  a  city's  use  of  a  river  was 
onreasonable,  being  a  qnudon  of  fact,  cannot  be 
reviewed  on  appeaL 

4.  A  dty'B  discbarge  of  sewage  into  a  stream 
in  Bocb  quantities  as  to  destroy  the  valae  of 
PBPperty  of  lower  riparian  proprietors,  and  to 
be  destructlTe  of  health,  Is  an  onreasonable  use 
of  the  stream. 

fi.  The  right  to  maintain  a  nuisance  hy  pollnt- 
ing  a  river,  rendering  it  dangerous  to  the  public 
health  and  destructive  of  the  value  of  nei^hbor- 
Inc  property,  cannot  be  acquired  by  prescription. 

6.  Mer^  graating  a  dty  authority  tiy  its  char- 
ter to  construct  sewers  to  carry  off  the  refuse  ot 
Its  inhabitants  to  a  river  does  not  make  such  use 
of  the  sewers  a  goTemmeotal  act,  freeing  the  city 
from  personal  liability  for  injociea  resulting  tlieie' 
from,  as  from  the  uwtol  ezerdse  of  a  govern- 
mental power. 

7.  Foliation  of  a  river  by  city  sewers  so  as  to 
destroy  the  value  of  property  located  thereon  Is 
a  takiDff  of  private  property  for  a  public  use, 
withio  the  meaning  of  the  constitutional  reqoire- 
ment  that  just  compmsation  shall  be  paid  there- 
for; and,  no  matter  what  the  necessl^  therefbr, 
the  city  cannot  avoid  Its  liability  to  render  just 
compensation  therefor. 

5.  A  city's  prescriptive  right  to  pour  its  surface 
drainage  into  a  river  does  not  include  the  right  to 
mix  therewith  noxioiu  sobstances  whldi  tM  ilr- 
er  cannot  dilate  or  safely  carry  off  wiflumt  In* 
Joring  private  property. 

9.  In  an  action  by  riparian  owners  to  enjoin 
the  farther  pollution  of  a  river  by  city  sewage, 
findings  that  plaintiffs  owned  property  In  the  city, 
and,  in  cwnplisnce  with  the  dty  oidinance,  had 
connected  such  property  with  the  sewers  flowing 
Into  the  river,  do  not  establlah'  that  the  nuisance 
was  due  In  part  to  the  discharge  of  plaintiffs* 
filth,  so  aa  to  prevent  them  from  obtaining  relief. 

10.  The  right  to  oijoin  the  pollution  of  a  river 
by  the  sewers  ot  a  dty  is  not  contingent  on  fu- 
ture action  of  the  legislature,  whidi  has  taken 
steps  towards  the  adoption  of  a  idan  of  sewerage 
for  the  whole  river  valley. 

11.  Where  riparian  owners  obtain  an  order 
agamet  a  city  enjoining  the  pollution  of  a  rivw 
from  Its  sewers,  it  la  unnecessary  to  Incorporate 
therein  that  it  is  made  subject  to  the  auuOTitj 
of  future  legiBlation,  or  that  it  should  become 
inoperative  If  defendant  should  thereafter  acquire 
plaintiffs'  premises  by  condemnation. 

12.  Where  the  sewage  of  a  city  polluted  m 
stream  so  as  to  destroy  the  value  of  plaintiffs* 
manufacturing  plant  located  thereon,  plaintiffs 
were  entitled  to  maintain  lojunctiOD  against  the 
dty  to  compd  It  to  provide  otbor  means  for  di*- 
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poiloc  of  Its  sewBge  withlo  imple  timc^  ae  te 
compenaate  plalntifb  for  the  injnne*  nwtained  to 
tiinr  jprcnerb. 
18.  Under  me  practice  act,  past  damages  for  a 
vulsance  mar  be  tecorered  in  a  suit  tor  an  in- 
iatution  against  its  contlnnanee. 

14.  In  an  action  for  damages  to  riparian  mana- 
factnring  property  on  accoDOt  of  the  alleged  pol- 
tatlon  hj  dty  sewage  of  the  river  on  which  tha 

Kpevty  is  located,  evidence  that  a  foranan  re- 
ed to  take  charge  of  the  premisea  on  aceonnt 
of  the  stench  was  admissible  to  show  vhj  he  re- 
fdaed  to  act,  though  not  to  prove  the  stench. 

15.  In  an  action  for  damages  to  riparian  prop- 
«rtT  on  account  of  the  slleged  pollution  by  dtr 
sewage  of  the  riv«  on  which  it  was  located,  evi- 
dence that  a  witness  had  r^sed  to  work  on  the 
premisea.  on  sceoant  of  the  stench  was  not  inad- 
missible becaase  the  refusal  was  made  after  the 
action  was  broaght. 

16.  A  dty  cannot  complain,  in  an  action  against 
It  for  the  alleged  pollution  of  a  river  by  Ita  aew- 
en.  that  evidence  of  a  verbal  notice  to  Its  sewer 
commissioners  was  admitted  to  prove  notioe  to 
It.  where  sodt  notice  was  otherwise  dn^  iHroved. 

17.  Where  the  complaint  in  an  action  by  ripari- 
an owners  against  a  dty  on  acconot  of  the  poUa- 
tion  of  the  river  Iqr  Its  seweis  charged  tliat  the 
■oxtons  snbstaiioes  onnmitted  to  tlM  river  by  the 
defendant  produced  ddeteiious  effects  on  plain* 
tiffs'  premises,  it  was  competent  for  plaintiSFs, 
in  the  absence  ol  objections,  to  show  that  the 
effect  was  accomplished  by  ue  river  cnrrmt  de> 
jMMithig  these  saDstsnces  bi  plaiatifltf  pond  and 
tiie  canal  leadfnx  to  ttat  mills. 

Appeal  from  superior  court.  Mew  Hatoi 
county;  George  W.  Wheeler  and  Miltim  A. 
Sbumway,  Judgei. 

Suit  by  Piatt  Bros.  &  Co.  and  others  against 
the  dtgr  ta  Waterbniy  to-  restndn  the  de- 
fendant tron  poUatlng  with  Its  sewage  the 
Nangatuck  river  above  the  plalntlfT^  mill 
privilege,  and  also  for  damages,  brought  the 
first  Tuesday  In  May,  1891,  to  the  superior 
court  In  New  Haven  county,  where  a  demurs 
rer  to  certain  ^tenses  of  the  answer  was 
BoMained.  and  the  cause  was  afterwards  tried 
to  the  court,  facts  found,  and  Judgment  ren- 
dered tm  the  plalntlfls  for  fOOO  damages, 
and  also  for  an  injunction;  and  appeal  by  the 
defendant  for  alleged  errors  In  the  roUngs 
and  findings  of  the  court  Affirmed. 

The  amended  complaint  alleges  that  the 
f^ntiifs  are  owners  of  land  situate  two 
miles  sonOieriy  from  the  dty  of  Waterbory, 
with  manufacturing  eatabllshmenta,  dwelling 
bouses,  and  other  buildings  thereon,  through 
whldi  land  the  Xaogatuck  river  flows,  upon 
which  and  OQ  the  plaintiffs'  land  is  a  water 
privilege,  from  which  water  is  conducted  In  a 
canal  to  the  manufacturing  establishments  of 
the  plaintiffs  for  the  purpose  .of  supplying 
power;  that  the  plaintiffs  are  entitled  to  a 
natural  flow  of  said  river  in  a  pure  condition; 
tbat  from  about  July  12,  1884,  to  the  preset 
time,  the  defendant  has  discharged  Into  the 
wmten  of  said  river,  above  the  property  ot 
the  plaintiffs,  larc^  quantities  of  sewage  and 
other  noxious  substances,  which  contaminat- 
ed the  waters  In  the  river,  and  rendered  the 
same  noxious  and  filthy,  produdng  doxIoos 
and  unhealthy  gases,  permeatU^  the  plaintiffs' 
■aid  bnlldtaigs;  that,  by  said  action  of  the  de- 
Cendam,  the  platntlffs  have  been  derived  of 
all  use  of  the  watv  In  said  river,  except  tot 


the  purpose  of  furnishing  power,  and  theli 
manufacturing  estabU^ments  have  been  In- 
juriously affected  by  reason  ot  said  noxious 
and  unhealthy  gases,  and  the  value  of  their 
said  land,  buildings,  and  water  privilege  has 
been  largely  diminished;  that  the  plaintiffs 
have  duly  notified  the  defendant,  and  re* 
quested  it  to  desist  from  such  defilement  of 
the  river,  but  the  defendant  has,  notwith- 
standing, continued  the  nuisance  to  the  pres- 
ent time;  that  the  plaintiffs  have  already 
been  damaged  to  the  extent  of  $20,000,  and 
the  continuance  of  said  nuisance  will  still 
more  Injure  and  damage  their  property.  The 
plaintiffs  dalm  (1)  $25,000  damages;  (2)  an 
Injunction  against  the  continuance  of  said  nui- 
sance. The  answer  of  the  defendant  admits 
the  plaintiffs'  ownership  of  the  proper^  as 
alleged,  and  denies  all  other  allegations,  ft 
contained,  also,  a  special  defense,  setting  up 
certain  statutes,  and  action  in  pursuance  ot 
the  same,  and  alleging  that  the  action  cun- 
plained  of  Is  the  action  ot  the  board  of  sew- 
er commlsslonerB  of  the  dty  of  Waterbury. 
and  not  of  the  defendant.  The  plaintiffs  de- 
murred to  this  spedal  defense.  The  court 
(G.  W.  Wheeler,  Judge)  sustained  the  demur* 
rer,  because  the  statutes  referred  to  show 
that  the  board  of  sewer  commissioners  was 
created  to  act  for  the  dty,  and  had  no  pown 
except  to  act  for  the  dty,  and  because  the 
statement  of  the  defense  was  too  inadequate 
and  Indefinite  to  present  any  other  dalms.^ 
The  defendant  then  by  leave  of  court  filed 
three  spedal  d^oises,  setting  up  substantial- 
ly the  cliMms  appearing  below  In  the  state- 
ment of  the  defendant's  dalms  In  the  finding 
of  the  court.  Upon  demurrer  the  court  (Qt. 
W.  Whe^er,  Judge)  held  the  dtfensei  Insuffi* 
dent  on  the  ground  that  the  facte  which  could 
not  be  proved  under  the  denials  of  the  an- 
swer did  not  constitute  a  defense.  The  case 
was  then  tried  oa  the  Issues  formed  the 
denials  of  the  plaintiffs'  allegations,  and  Judg^ 
ment  rendered  that  the  plaintiffs  recover  $S00 
damages,  and  tbat  the  defmdant  be  enjoin- 
ed against  discharging  the  sewage  from  Ite 
sewers  Into  the  Nangajtuck  river  above  the 
premises  of  the  plaintiffs,  whereby  sndi  sew- 
age shall  be  carried  down  the  river  to  said 
premises,  during  the  months  of  June,  July. 
August,  September,  and"  October  in  each  year, 
from  and  after  the  lat  day  of  December,  1902. 
The  defendant  asked  that  this  Injunction  be 
modified  so  as  nqt  to  prejudice  Ite  righte  un- 
der possible  future  legislation  In  respect  to  a 
stete  sewerage  oonuulsslon,  and  also  to  In- 
clude a  provision  that  the  Injunction  should 
become  Int^Krative  whatever  the  defendant 
might  acqnire  the  plahitlffs'  proper^  by  con- 
donnatlon.  The  modlflcatUm  wu  denied,  m 
unnecessary. 

The  court  (Shumway,  Judge)  made  the  tA 
lowing  findings: 

**(1)  At  the  time  of  the  Institution  ot  th« 
suit,  and  fw  many  years  before,  the  plain- 
tiffs, as  admitted  In  the  answer  to  the  first 
paragraph  of  the  etrnvlaint,  were  the  own- 
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en  of  tbe  tract  of  lana  situated  In  tbe  torn 
of  Waterbuiy,  about  two  miles  south erly 
from  tbe  city  of  Waterbnry,  with  mannfac- 
turlog  establisbments,  dwelling  bonsea,  and 
otber  buildings  tbereon.  tbroogb  wblcb  aald 
land  flowed  tbe  Naugatuck  river.  On  the 
aald  lands  of  tbe  plalntiETs  tbere  was  a  vain- 
able  water  prlTllege,  from  which  water  was 
conducted  In  an  artificial  canal  to  tbe  seTeral 
manufacturing  eatabllBbments  of  tbe  plain- 
tiffs for  tbe  pnxpoM  of  supplying  water  there- 

"<2)  Under  an  amendment  to  the  charter  of 
the  city  of  Waterbury  (9  Sp.  Laws,  pp.  233- 
237),  and  In  accordance  with  the  prorUlons 
thereof,  tbe  city  of  Wajerbury,  tbe  board 
of  sewer  commissioners,  began  tbe  construc- 
tion of  sewers  In  said  dty  In  188S,  according 
to  a  sewerage  system  by  which  the  contents 
of  the  sewen  were  all  discharged  Into  tbe 
Naugatuck  rlrer  at  points  about  two  miles 
above  the  manufacturing  establisbments  of 
tbe  plaintiffs. 

"(3)  Tbe  place  where  said  manufacturing 
establishments  were  carried  on  always  bas 
oeen,  and  Is  now,  known  as  'Piatt's  Mills.' 
At  that  place  there  has  been  a  mill  site  for 
about  a  hundred  years,  at  least;  the  dam 
across  tbe  Naugatuck  river  being  at  tbe  same 
place,  and  substantl^ly  of  the  same  belght, 
as  It  was  In  1811.  It  was  raised  one  foot 
about  twenty-five  years  ago.  From  a  pond 
made  by  tbe  dam  tbe  water  baa  always  been 
taken  out  by  means  of  an  artificial  canal,  the 
property  of  the  plalntlflta,  wbldi  carried  It 
down  to  tbe  said  manufacturing  establish- 
ments, a  distance  of  about  half  a  mile.  About 
$150,000,  in  all,  hai  been  Invested  In  the  plain- 
tiffs' mannCactnrbig  eatabUshments  at  Flattfs 
Milts. 

"(4)  Prior  to  tbe  conatmctlon  of  said  sewers 
In  accordance  with  tbe  said  sewerage  system 
by  tbe  city  of  Waterbury,  the  waters  of  the 
Naugatuck  river  at  Platf  s  MlUs  bad  contained 
no  substances  In  snfflclent  quantity  to  be 
annoying  to  the  plaintiffs,  or  Injurious  to 
their  business  or  property. 

"(5)  The  defendant  commenced  to  dlscbaifre 
Into  the  Naugatuck  river  the  sewage  from 
said  sewers  about  July,  1SS4,  but  It  was  sev- 
eral years  before  the  plaintiffs  experienced 
any  spedal  difllculty  therefrom. 

"(6)  No  attempt  had  or  ever  bas  been  made 
by  the  city  of  Waterbury  to  agree  with  the 
plaintiffs  as  to  any  compensation  to  be  paid 
tbem  for  any  Injury  to  any  '^tate,  property, 
right,  privilege,  or  franchise*  which  might  be 
Incurred  by  them  by'  said  use  of  tbe  Nauga- 
tuck river  for  the  discharge  therein  of  tbe 
contents  of  said  sewers,  nor^  has  any  such 
compensation  been  made. 

"(7)  For  a  considerable  period  prltv  to  tbe 
Institution  of  this  suit  tbe  plaintiffs  were  very 
much  and  specially  annoyed  and  injured,  as 
hereafter  stated,  In  the  use  and  enjoyment  of 
their  property,  by  reason  of  the  sewage  dis- 
charged from  said  sewers  Into  the  Naugatuck 
liver.  It  alao  aj/f^emd  in  evidence  that  tbere 


wen  other  aonrces  of  pollution  by  wblch  the 
water  ot  the  said  river  was  also  affected. 

"(^  In  the  early  part  of  tiu  year  18&1,  and 
before  tbis  suit  was  brought,  tbe  plaintiffs 
requested  said  city,  both  through  its  board  of 
sewer  commlsaloners,  whose  authority  la  de- 
scribed in  said  amendment  to  tbe  charter  of 
the  dty  of  Waterbury  hereinbefore  referred 
to,  and  through  Its  court  of  coomion  council, 
to  desist  from'  continuing  to  discbarge  the  con- 
tents of  such  sewers  Into  the  Naugatuck  river; 
or,  If  the  city  should  persist  In  ao  doing,  that 
tbe  city  should  take  steps  under  said  amend- 
ment to  assess  damages  and  compensation  to 
tbe  plaintiffs  for  any  injury  to  the&  estate, 
property,  right,  privilege,  or  franchise  whldi 
might  or  would  be  Incurred  by  the  use  of 
Naugatuck  river  aa  an  outlet  for  the  discharge 
of  said  sewers.  Said  city  of  Waterbury  neg- 
lected to  comply  with  said  request  in  either 
particular,  and  has  taken  no  steps  to  prevent 
tbe  pollution  of  tbe  waters  of  Naugatuck  river 
by  the  sewage  discharged  Into'  It  from  aald 
sewers,  or  to  assess  such  damages. 

"(9)  In  1S54  the  population  of  tbe  dty  of 
Waterbury  was  about  10,000.  It  was  agreed 
on  tbe  trial  that  its  present  population  la 
about  42,000.  Of  late  years  tbe  population 
has  rapidly  Increased. 

"(10)  There  are  about  32  miles  of  highways 
In  aald  city,  which  It  la  the  duty  of  said  dty 
to  maintain  In  a  condition  safe  and  convenient 
for  public  traveL  For  this  purpose  these  high- 
ways are  drained  into  the  sewers  of  said  dty 
by  means  of  gutters  and  catch-basins,  and 
thereby  a  quantity  of  filth  from  tbe  atreets 
finds  its  way  Into  the  Naugatuck  river,  and  a 
further  quantity  of  surface  water  flows  over 
said  highways  Into  Great  brook  and  Little 
brook,  and  this  is  carried  Into  said  Naugatuck 
river. 

"(II)  The  contents  of  tbe  discharges  of  said 
sewers  have  been,  and  are,  the  same  as  are 
continually  discharged  from  dty  sewers  con- 
taining organic  matter  capable  of  decomposi- 
tion and  putrefaction,  and.  If  not  furtbw  di- 
luted or  purified,  wUl  putrefy. 

"(12)  The  sewage  system  of  tbe  dty  of  Wa- 
terbury has  continually  been  extended  since 
1S84,  and  Is  now  being  extended  as  the  growth 
and  wants  of  the  city  require.  The  number 
of  sewer  connections  In  January.  1885,  was 
850;  on  tbe  1st  of  January.  1^  1,748;  on 
tbe  Ist  of  January,  1808.  3,046,— extending 
through  about  81  miles  of  streets.  These 
connections  are  with  manufactories,— some  em- 
ploying 2,000  operativea,— stores,  hotels^  dwe& 
lug  bouses,  etc.- 

"(13)  In  consequence  of  the  discharge  of  tbe 
contents  of  these  sewers  Into  the  Naugatuck 
river,  Ihe  waters  of  the  river  in  the  season  of 
the  year  when  tbe  water  was  or  Is  low  were 
for  a  considerable  period  prior  to  the  com- 
mencement at  this  suit,  have  been,  and  are 
Inadequate  to  properly  dilute  tbe  sewage,  so 
that  the  pollution  of  the  waters  of  the  river 
from  such  sewage  from  said  dty  of  Water- 
bury had  before  the  brlnghig  of  OUa  suit  paas- 
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ed,  ud  ever  since  has  passed,  tbe  limits  of 
■ate  tolerance. 

"C14)  The  accepted  rale  of  safe  tolerance  is 
one  part  of  sewage  to  twenty  parts  of  pore 
rlrer  water.  It  Is  found  tiiat  ttaring  the 
months  ct  July,  AngQBt,  September,  and  Oc- 
tober of  the  yean  18M,  1886.  U96,  and  1807 
the  arerage  ratio  of  sewage  In  the  waters  of 
Xangatnck  river  a  short  distance  below  Platfs 
Mills  to  pure  river  water  has  been  sobstantlal' 
ly  one  part  of  sewage  to  about  eleven  parts  of 
pnre  liTer  water;  and  during  the  months  of 
Angnst  and  Septembo*  daring  said  pralod  the 
average  ratio  ot  sewage  to  pure  river  water  In 
the  waters  of  Nangatnck  river  at  the  same 
place  below  Flatfs  Mills  bat  been  on  the 
basis  of  one  part  of  snra^  ta  about  el^t 
parts  of  river  water. 

"(15)  The  flow  of  water  In  the  Naugatuclc 
rlrer  In  the  dry  season  of  the  year  varies 
greatly  In  different  years.  The  rainfall  at 
Waterbnry  for  a  period  of  years  between  1887 
and  180T,  indvslve,  is  shown  by  a  table  kept 
Ndstn  J.  Wehon.  president  of  tiie  board  of 
wdter  commlsslonerB  for  the  dty  of  Waters 
bury  for  many  years,  and  a  dvil  engineer, 
which  table  was  offered  In  evidence  by  the 
defendants,  and  marked  'Brhlblt  1.*  While 
the  rainfall  of  a  watershed  may  not  be  the 
most  reliable  means  of  ascertaining  the  vol- 
nme  of  water  In  a  river  recHvIi^  the  rainfall 
of  watershed,  yet  the  varying  amonnts 
ot  the  rainfall  In  different  seasons  do  repre- 
sent with  annroximate  accaracy  the  cmnpar- 
attve  flow  of  the  rlrer,  measnrlng  one  season 
with  another;  and  the  taUe  of  Blr.  Welton 
diows  how  the,  flow  of  water  In  the  Nsiun- 
tndE  rlrer  has  varied  between  1887  and  1807. 

*^6)  For  a  amsSderable  period  of  time  be- 
fore the  commencement  of  this  salt,  and  to  an 
Increasing  amomit  ever  since,  the  sewage  ftom 
aald  sewers  of  the  dty  of  Waterbnry  has  been 
earrled  down  tbe  Nangatntft  river,  has  set- 
tled In  the  waters  of  the  pond  made  by  tiie 
plalntlflb'  dam.  and  tai  the  said  canal  leading 
from  the  dam  to  tbe  mannfacturlng  eetablisb- 
noents;  and  in  tfas  warm  seasons  of  the  yean 
It  has  pntrefled,  eaaslng  large  and  nnmeroos 
patches  of  fonl  and  offensive  stnfT  to  come  to 
tbe  surface  of  the  pond  and  canal,  giving 
forth  offensive  odon,  and  fooling  the  water 
to  sndi  an  extent  as  that  the  hands  of  tbe 
plahitUW  operatives,  after  being  In  the  water 
for  any  pmrpose^  wonld  carry  away  an  offen- 
alre  smelL  The  dqxwlts  from  aoch  sewage 
during  all  said  period  both  before  and  since 
the  suit,  at  tbe  bottom  of  the  pond  and  In  the 
canal,  have  been  deep,  and  have  been  a  great 
annoyance  to  tbe  plalntltrs  In  repairing  their 
dam.  In  dearing  ont  their  canal,  eq>eclally  at 
tts  head,  sad  hi  repairing  their  wheel  pit 
The  odon  from  this  putrefying  sewage  In  the 
warm  and  low-wat»  seasons  of  tbe  years, 
both  before  and  since  the  Instltntlon  of  the 
suit,  have  been  so  strong  and  offensive  as  to 
compel  the  sbnttlng  of  the  windows  of  the 
plilntlffs*  manofactories,  and  to  make  some  of 
the  platnttfCs*  opezatiyes  sick  with  naosea  and 


conseqnent  romltlng.  and  all  uncomfortable; 
and  said  odon  are  likely  to  cause  serious  and 
protracted  sickness.  Some  ot  the  plalntUfs' 
operatives  have  been  unwHUng  to  work  at 
Platf  8  Mills,  by  reason  of  the  objectltms  made 
bj  them  to  the  conditions  just  described;  and, 
by  reason  of  said  cmdltlons,  plaintiffs  hare 
not  been  able  to  Improve  a  very  large  portion 
of  their  water  power  at  Piatt's  MQla,  or  to  Im- 
prove a  large  portion  of  a  manufacturing 
banding  erected  there  since  the  salt  to  take 
place  of  one  damaged  by  Are. 

*'(17)  In  the  conduct  of  the  plalntUfk'  busi- 
ness at  Platf  8  Mills,  a  large  quantity  of  pure 
water  for  dipping  and  cleansing  their  manu- 
factured product  Is  essential.  Prior  to  the  In- 
troduction of  the  sewerage  system  of  the  dty 
of  Waterbnry,  the  plaintiffs  had  been  able  to 
use  the  waten  of  the  Naugatntft  river  for 
that  purpose.  Since  said  date,  both  before 
and  after  the  Institution  of  the  suit  the  wa- 
ters of  the  river  have  become  so  fool  that 
they  cannot  be  used  for  the  purpose;  and  the 
[dalntlfb  are  compelled  to  take  this  part  ot 
their  manufactured  product  to  a  branch  of 
thehr  works  In  the  dty  of  Waterbnry  tm  the 
purpose  of  dipping  and  cleansing,  and  retnm 
the  same  to  Piatt's  Mills  fbr  flnlBbtEV. 

"<18)  The  plalntUEB  have  used  two  different 
devices  for  carrying  off  the  accumulation  upon 
Uie  surface  of  the  water:  A  1<^  or  beam  was 
placed  at  the  «itrance  of  the  canal,  so  Inclined 
as  to  throw  the  floating  substances  away 
from  the  canal  towards  the  dam.  They  also 
constructed  In  the  canal,  near  the  raceway,  a 
box  sunk  In  the  water,  with  an  outlet  In  the 
bottom.  When  the  canal  was  full  of  water. 
It  would  flow  orer  the  sides  of  the  box,  and 
carry  Into  the  box  the  floating  material,  and 
this  was  cmducted  In  an  underground  drain 
Into  the  river.  It  did  not  appear  frt»n  the 
evidence  that  any  other  means  conld  reason- 
ably ba  adopted,  and  presame  the  fnll  efflden- 
cy  of  the  water  power. 

"(19)  The  noxious  and  offensive  odon  cre- 
ated by  said  sewage  In  the  manner  atwre  stat- 
ed, and  tbe  pollution  of  the  waters  of  the  river 
by  said  sewage,  are  likely  to  Increase  with  the 
growth  and  development  of  business  and  pop- 
ulatlon  hi  the  dty  of  Waterbnry;  and.  unless 
such  omditlons  are  restrained  and  prevented, 
the  value  of  the  plaintiffs*  said  premises  at 
Piatt's  Mills  wUl  be  diminished,  tt  not  substan- 
tially destroyed. 

"(20)  In  the  year  1868,  and  from  time  to 
time  down  to  the  year  1^6^  by  authority  of 
its  diarter  and  amendments  thereto,  the  city 
of  Watarbury  procured  water  supplies  from 
certain  streams^whlch  are  tributaries  of  the 
Nangatock  river.  Some  of  these  streams 
flow  Into  the  Naugatuck  river  within  the 
limits  of  the  dty,  and  some  without  Two 
other  streams,  known  da  'Great  Brook'  and 
little  Brook,'  flow  through  and  near  the  cen- 
ter oC  the  city  Into  said  river. 

"(21)  This  water  supply  has  been  used  by 
the  Inhabitants  of  said  city  In  their  resi- 
dences, stores,  (Aces,  factoriei;  hotels.  res- 
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taarants,  and  for  public  boUdiDgs,  and  for 
flushing  gutters  and  watering  streets,  and 
for  all  the  Tariona  porposes  for  which 
water  la  wdlnuHy  used,  and  aftor  so  being 
used  baa  hem  discharged  mostly  Into  the 
said  sewerSt  and  to  a  limited  extent  Into  the 
natural  streama  wtttUn  the  dty,  and  thus 
has  found  Its  way  Into  Naugatnck  river. 
The  quantity  of  water  so  used  la  about  four 
mllll(m  gallons  per  day. 

^nie  sewers  were  constructed  under 
the  adrlce  of  a  sUllf  ul  and  ctKupetent  sani- 
tary ei^lneer,  and  of  sklUful  and  competent 
civil  engineers.  The  sanitary  engineer  was 
Rudolph  Herring.  He  advised  the  city  of  War 
terbury,  In  writing  through  its  board  of  sewa 
commissioners  and  through  the  court  of  com- 
mon council,  when  the  sewerage  system  of 
said  dty  was  first  established,  In  1888,  that 
the  time  would  come  when  the  waters  of  the 
Naugatuck  river  would  no  longer  be  able  to 
properly  dilute  the  sewerage  from  the  sew- 
ersf  and  that  when  such  time  should  arrive 
It  would  be  necessary  for  the  city  of  Water- 
bury  to  take  steps  to  remove  the  sewage 
out  Qt  the  river,  ot  to  take  some  other  proper 
measure  by  which  the  waters  of  the  river 
would  not  be  p(dluted  beytmd  the  point  of 
safe  tolerance. 

"(2S)  The  plaintiffs,  so  ter  as  appears,  took 
no  part,  one  way  or  the  othw.  concerning  the 
institution  of  the  sewerage  system  of  the 
city  of  Waterbury.  TtM  (Ulcers  and  direct- 
ors the  plalntilC  company  are  reddents  of 
Waterbury.  For  more  than  twenty  years 
they  have  also  owned  and  occupied  a  factory 
located  on  Great  brook,  in  the  <dty  of  Waters 
bury.  In  which  they  now  employ  from  ISO  to 
200  hands.  Befwe  the  introducti<m  of  siUd 
sewerage  system  the  refuse  from  such  fac- 
tory, Including  the  water  from  water-closets 
and  urlnala  therein,  went  into  Great  brook, 
directly  or  Indirectly,  and  thence  Into  the 
Naugatuck  river.  Within  a  year  w  two  aft- 
w  said  Introduction  of  said  sewerage  system, 
uid  as  soon  aa  the  sewer  was  built  In  the 
street  on  which  was  the  dty  factory,  the 
plaintiffs,  in  compliance  tilth  the  ordinances 
of  the  d^,  connected  their  dty  manufac- 
tory with  the  sewer,  and  thereafter  no  foul 
water  at  any  kind  left  said  foctory  exc^ 
ttiraugh  said  sewer. 

"(24)  Upon  trial  of  the  ease  the  billowing 
qu^tlon  of  evidence  arose:  Lewis  A.  Piatt, 
the  manager  of  the  plaintHEs,  in  his  testi- 
mony testified  that,  after  the  burning  of  a 
RiUlng  mlU  at  Platf s  Mills,  the  plalntlffB 
were  obliged  to  have  a  rolling  mill  at  onc^ 
and  there  was  no  place  on  the  property  In 
the  dty  to  pot  It;  and  he  testifled  aa  fol- 
lows: *And  afterwards  we  put  up  a  building 
about  ISO  feet  long  by  SO  feet  wide,  with  the 
Intention  of  moving  various  departments 
from  the  dty  miUs  to  Platf s  HIUs.  We  did 
move  one  department  there  at  first,  with 
some  difficulty.  Q.  What  do  you  mean 
'*some  difficulty"?  A.  Well,  I  mean  there 
was  some  objection  on  the  part  of  the  peo- 


ple who  had  charge  of  it,— the  foreman.  Q. 
That  is,  he  worted  in  that  department  here 
in  tlM  dty?  A.  Xee.  Q.  You  say  some  ob- 
jection. What  objection?  (Objected  to  as 
being  hearsay  statanentsO  Court:  What 
be  said,  you  dout  care  for.  Q.  There  was 
some  objection  oa  thdr  part  I  want  to 
know  what  the  objection  consisted  of,  not 
what  they  said,— whether  It  was  because  oi 
the  going  out  of  the  dty,  or  what  the  objec- 
tion was,  or  whether  It  was  attributable  to 
this  nuisance.  That  is  all.  Mr.  Harrisfm: 
Wbat  the  gmtieman  seeks  ts^  apparently,  to 
avoid  the  rule  against  hearsay.  Then  be 
cannot  toll  what  the  par^  said,  but  he  is 
going  to  ask  him  to  tdl  your  boniw  the  sub- 
stance of  what  they  said.  Tbrae  Isat  any 
dlfTerraiee  in  the  prindple.  Mr.  Ailing: 
Sometimes  the  very  hearsay  is  admissible. 
The  objectitm  ft  person  gives  to  doing  a  cer- 
tain thing  is  that  he  said  so  and  so.  If  he 
said  so,  it  doesn't  prove  tlut  the  thing  ex- 
ists, but  it  shows  the  objection.  It  Isn't 
hearsay  in  tiie  objectionable  sense.  It  is  the 
very  thing  we  want.— what  reason  did  he  as- 
sign, if  any,  for  not  going?  It  Isnt  offmd 
to  prove  that  there  was  a  stench  down  tiiere; 
but-  it  is  offered  to  prove  that  the  foreman 
wouldn't  take  diarge  because  of  the  stonch, 
and  tliat  he  set  ap  that  as  a  reason.  TlUs 
evidence  is  la  no  sense  evidence  as  to  condi- 
tion of  the  stench.  It  Is  evidence  as  to  the 
reason,— the  difficulties  tiiat  he  assigned,  and 
the  nuBom  whldi  other  pei^e  assigned,  for 
not  going  to  wf^;  tlie  difficulty  of  estab- 
lishing a  branch  of  Indnstty  where  the 
stench  is  so  severe  that  the  men  refuse  to  go 
ttaOB.  Mt.  Harrison:  If  it  was  a  contro- 
versy between  this  company  and  the  men 
tikemselves  over  some  issue  or  other,  and 
tills  was  a  material  fact,  then  what  the  men 
said  would  be*  admissible,  because  they 
would  be  parties.  These  men  are  not  par- 
ties to  these  proceedings.  Thto  evidence  is 
Introduced  for  tlie  purpose  of  asking  your 
honor  to  find  damages  tta  them  in  a  large 
amount,  and  yonr  honor  is  asked  to  find  and 
hear  what  some  men  said  about  the  stendi 
there,  as  a  reastm.  Mr.  Terry:  No,  no.  Mr. 
Harrison:  The  substance  of  what  they  said, 
—the  objection  they  made  to  going  thwe  Is 
nhcessarilT  the  substance  of  what  they  said 
tm  the  slibjeet  The  proper  way  to  prove 
that  is  to  call  the  moi  tbemsdvea,  and  see 
what  they  have  to  say  about  It,  not  what 
th^  said  to  this  employer;  non  constat  but 
what  they  said  something  else.  Perhaps 
they  were  trying  to  push  up  their  wages. 
Mr.  0*NdU:  There  is  anothw  objection. 
Thia  objection  on  tlw  part  at  the  man  going 
down  there  was  all  after  this  controversy 
arose.  These  new  mills  were  set  up  here 
within  the  last  two  or  three  years,  and  It 
would  be  very  easy  for  a  person  to  make  out 
a  cm,— tor  a  perscm  to  make  e^ence  for 
himself.  Mr.  Ailing:  All  that  Is  simply  to 
the  wdght  of  the  testimony.  If  he  cant  get 
workmen  to  go  there  on  account  ct  the 
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stench,  he  can't  carr7  on  his  wwk,  and  that 
depredates  the  valve  of  his  propertj*  The 
Oonrt:  I  am  Inclined  to  think  yon  are  enti- 
tled to  that  foetv  If  it  la  a  fact,  that  70a 
can't  set  workmen  to  go  there  on  occoont  of 
the  stench.  Mr.  O'MelU:  It  doesn't  gire  na 
any  oppMtnnlty  to  croas-ezomlne  the  man 
who  made  the  statement  The  Court:  I 
think  I  will  allow  the  wltneaa  to  answer  the 
question.  Mr.  Harrison:  I  think  this  fftct 
onffht  to  appear  In  the  record,  as  to  the  time 
when  this  took  place,  so  that  It  may  appear 
whether  It  was  after  this  suit  was  brought 
Bir.  Terry:  Tea;  It  was  after  this  suit  was 
brought  But  that  don't  affect  the  question 
whether  It  has  injured  our  property,  and  pre- 
vented 08  from  derel^tlng,— whether  It  has 
occurred  before  m  after.  (Bbcception  by  the 
d^ensfc)  Q.  Ton  say  wnne  objectlmu  What 
objection?  A.  The  foreman  was  afraid  his 
health  would  be  Injured,  and  he  anticipated 
difficulty  In  keeping  his  workmen  together. 
Q.  Well,  for  what  reason?  A.  On  account  o^ 
the  sewage  In  the  river.  Q.  Whether  or  not. 
In  fact,  yon  have  he&i  prevented  by  that 
csnae  from  In^easlng  your  plant  down  there 
by  filling  DP  the  unoccupied  portion,  which 
you  testlfled  to  yesterday,  of  this  new  fac- 
tory which  you  have  built?  A.  Tes;  I  have 
attempted  to  move  three  departments  to  that 
building,  and  I  have  met  with  the  same  ob- 
jection. Q.  So,  If  I  understand  yon  correct- 
ly, aubstantlally  half  of  this  new  building 
remains  unused  at  the  present  time?  A. 
Just  about  half.*  Afterwards  the  plalntlffa 
mtrodnced  sundry  (^Mratlves  of  the  plain- 
tuts  In  their  city  factory,  who  testified  that 
tb^  objected  to  go  down  to  Plattfs  Mills  to 
work  on  account  of  the  ofleudve  nuisance 
therfc 

"(2S)  Frankltn  G.  Newbort  was  called  as  a 
witness  by  the  plaintiffs,  and  testified  he  was 
in  the  employ  of  the  Piatt  Bros.  Company, 
and  had  charge  of  the  short-^elet  depart- 
ment. The  folIowlDg  question  was  asked  on 
the  direct  examination:  *Q.  Whether  or  not 
Mr.  Piatt  has  been  to  you  with  reference  to 
moving  your  department  or  works  down  to 
Platfs  Mills?  A.  Yes;  he  did.  Q.  Whether 
you  made  any  objection  to  going  down,  to 
Mr.  PUtt?  A.  I  did  object.  Q.  For  what 
reason?  A.  Because  of  the  smell  down  there, 
—In  regard  to  my  health.'  It  api>eared  that 
ttils  ms  since  the  bringing  of  this  action,  and 
that  the  witness  had  not  left  the  Waterbnry 
factory.  The  defendant  objected  to  this  evi- 
dence becanse  It  appeared  that  the  witness 
had  not  made  any  objection  to  going  to  Piatt's 
Mllla  until  after  this  action  was  brought  To 
the  ruling  of  the  court  admitting  the  ques- 
tion, the  defendant  excepted. 

"OK)  In  March,  1877,  the  general  assembly 
passed  an  act  concerning  the  city  of  Water- 
bnry (8  Sp.  Laws,  pp.  121-126),  wblch  Is  here- 
by made  part  hereof.  By  section  11  of  aald 
act.  It  was  to  take  effect  when  accepted  by 
saJd  city  at  a  special  meeting  to  be  duly 
wmmed  and  held  for  that  purpose.  Itae  de- 


fradant  ofteved  to  show  ttiat,  at  a  special 
meeting  of  the  citizens  of  WatOTbury  held  In 
pursuance  of  said  act,  the  city  voted  not  to 
accept  the  act  The  court  occluded  the  evi- 
dence, and  the  defendant  duly  excepted. 

**(27)  On  the  trial  of  the  case  the  defendant 
ottered  to  show,  from  the  records  of  the  board 
ot  sewer  commlsslonerB  of  the  of  Water- 
bury,  the  warning  of  the  first  meeting  of  the 
board  of  aewer  commissioners,  for  the  pur- 
pose of  organization,  signed  by  the  mayor  ot 
the  city  April  17,  1882,  for  the  purpose  of 
showing  that  the  board  was  organized  under 
the  act  of  1881,  and  proceeded  to  employ  en- 
gineers, to  adopt  a  plan,  and  to  cons  tract 
these  sewers,  acting  independently,  under  au- 
thority of  the  act  of  1881.  upon  this  offer 
the  court  said:  'Is  It  for  the  purpose  of 
lowing  that  they  were  compelled  to  build 
the  sewer?  Mr.  Burpee:  Yes.  The  Court: 
It  Is  ruled  out  Mr.  Burpee:  There  are  a 
number  of  other  records  tor  that  aame  pur- 
pose. I  think  this  is  sutUclent  for  that  point' 
The  defendant  duly  excepted  to  said  ruling. 

"(28)  Tbe  court  found  the  damages  to  the 
plaintlfls  to  the  commencement  of  the  suit 
to  he  ¥500,  and  rendered  judgment  for  that 
amonnt  and  costs,  together  with  an  order  and 
Injunction,  as  on  file. 

"(28)  On  the  trial  of  the  case  the  plaintiffs 
claimed  that  the  defendant  was  bound  to  take 
Its  sewage  out  of  the  river,  so  as  to  prev»it 
Its  becoming  a  nuisance  to  the  plaintiffs'  proiH 
erty,  or  to  assess  and  pay  the  plamtlffs  their 
damages  under  the  said  act  of  1881. 

"(30)  The  defendant  offered  testimony 
from  which  I  find  that  the  expense  to  the 
dty  of  Waterbury  in  removing  said  sewage 
from  the  Naugatnck  river,  or  of  preventing 
the  unreasonable  pollution  of  Its  waters  by 
reason  of  such  sewage,  vrlll  be  very  great 
and  that  such  work  will  take  considerable 
time,  and  asked  that,  if  an  order  of  Injunc- 
tion was  issued,  that  It  be  so  drawn  as  not  to 
take  effect  Immediately,  nor  within  a  period 
of  tbree  years  from  date.  It  Is  found  that  a 
reasonable  period  for  the  defendant  to  remove 
said  sewage  from  the  river,  or  to  otherwise 
ivevent  the  waters  of  the  river  from  bemg 
unreasonably  polluted,  would  be  the  Ist  of 
December,  1802. 

"(31)  The  defendant  now  further  objecting 
that  the  Injunction  order  should  not  be  so 
drawn  aa  to  prevent  the  use  of  the  waters  of 
said  Naugatnck  rivw  for  said  sewage  during 
the  seasons  of  the  year  when  the  flow  of  the 
river  Is  full  and  sufficient  for  the  safe  dilu- 
tion of  the  said  sewage.  It  Is  found  upon  the 
evidence  that  such  use  of  said  river  at  the 
present  time  is  safe,  and  not  Injurious  to  the 
plaintiffs,  during  the  months  of  the  year,  ex- 
^pt  June,  July,  August  September,  and  Oc- 
tober, and  for  those  months  it  is  unsafe  and 
Injurious  to  the  plaintiffs,  as  heretofore  stated 
and  descrll>ed. 

**(82)  The  plaintiffs'  attorney,  to  prove  the 
allegations  of  the  fifth  paragraph  of  the  com- 
plain^ offered  to  show  that  he  had  at  one 
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time  gtfm  verbal  notice  to  the  sewer  oom- 
mlsilonen  of  tlie  city  of  Waterbur^  tbat  fluy 
Bhoold  cease  to  pollute  tiie  waters  ot  tbe 
Nangatock  rlrer.  Ibe  defendant  objected  on 
the  ground  that  fiotti<pg  In  the  phartflr  of  the 
defendant  ttts  authorised  the  board  of  sewer 
eommlsslonCTs  to  wtxffi  sewerliig  Into  the 
Naugatacfc  riyer,  or  to  do  anything  else  with 
the  sewage  except  to  empty  It  Into  neb  rlrer, 
and  they  were  not  the  agents  of  tiie  city  to 
recelre  protests  or  notlceB,  or  for  any  other 
purpose,  except  to  manage  the  sewer  i^stem 
of  the  city  In  tbe  manner  prescribed  by  the 
charter  of  the  dty.  Tbe  court  admitted  the 
evidence,  and  the  defendant  duly  excepted  to 
ma  ruling. 

■NSS)  The  defendant  claimed  (a)  that  the 
construction  of  ssld  sewers  was  a  public, 
gorenunental  work;  <b)  that  the  use  of  said 
sew«s  was  a  public,  gOTemmental  use;  (c) 
thst  tiie  use  of  said  sewers  as  above  described 
was  a  reasonable  use  thweof;  (d)  thst  tUe 
defendant  had  the  legal  right  to  use  Its  water 
supply  for  tbe  purposes  and  In  the  mannra- 
above  described;  (e)  tbat  tbe  use  of  said  wat- 
er supply  In  the  maimer  and  for  the  purposes 
above  described  was  a  reasonable  use  there- 
of; (f)  tbat  Inasmuch  as  the  plalntlSg  them- 
selves had  been 'Tor  a  long  time,  and  were 
Btill,  contributing  to  the  piMlntlon  of  the 
NaugatuclE  river  In  the  same  manner  as  other 
Inhabitants  of  the  el^,  th^  were  not  en- 
titled to  either  damages  or  relief  by  injunc- 
tion; (g)  that  the  plaintiff,  hy  obstructing  the 
free  flow  of  tbe  water  In  the  Naugatuck  river 
by  Its  dsm  as  above  described,  caused  or  con- 
trilfuted  to  Its  own  Injuries,  and  tbat  it  was 
not.  therefore,  entitled  to  any  damagest  or  to 
Injunctive  relief;  (h)  that  the  Injuries  com- 
plained of  and  found  to  exist  were  and  are 
not  dlr«!t  but  consequential  merely;  <1)  that 
the  diarter  of  tbe  defendant  and  its  amend- 
ments do  not  provide  for  compensatlni  for 
merely  consequential  injuries  resulting  from 
the  constraetlon  or  use  of  said  sewers;  (J) 
that  the  Injuries  to  the  plamtlflfs  are  not  so 
great  as  to  require  the  erpendlture  by  tte 
defoidant  ot  ¥1,000,000  or  more  for  relief 
fnnn  plaintiffs*  present  Injuries;  (k)  that  the 
plaintiffs  are  not  entitled  to  damages  and  to 
Injunctive  r6Uef  also;  (1)  that  the  defendant 
la  not  liable  for  consequential  injuries  result- 
ing from  the 'construction  of  Its  sewers,  or  tbe 
reasonable  use  thereof;  (m)  that  the  construc- 
tion and  maintenance  of  said  sewers  by  the 
defendant  were  authorised  by  express  legisla- 
tive authority,  and  that  therefore  the  plain- 
tiff was  not  entitled  to  Injunctive  relief;  (n) 
that;  if  the  plaintiff  was  entitled  to  injunctive 
relief,  it  is  entitled  to  have  the  defendant  re- 
strained only  until  tbe  plaintiffs'  damages 
have  been  ascertained  and  paid;  (o)  tbat  In- 
asmuch as  no  evidence  has  shown  that  the 
water  In  the  Naugatuck  river  vras  contami- 
nated to  a  noxious  or  offensive  degree  at  any 
time  except  during  the  months  of  July,  Au- 
gust, and  September  in  eadi  year,  ttie  defMd- 
aat  ou^  not  to  be  enjoined  from  tbe  use  of 


the  river  except  during  those  months.  The 
attention  of  the  court  was  not  called  to  the 
claim  numboed  *o'  mitll  judgm«it  had  heen 
rendered  tn  the  ease.  The  plahitllft  having 
requested  a  modlflcatlon  of  the  judgment  and 
Injunction,  If  the  defwdant  also  request  it 
tbe  judgnient  m^  be  modified  to  conform  to 
laie'followfaig  ftaft  anneized  to  ttils  finding." 

The  aisMal  assigns  for  error  the  action  ot 
the  court  (1)  In  respect  to  certain  preliminary 
motions  and  the  demurrers;  (2)  in  the  rulings 
on  tbe  admission  of  ttetimony  as  stated  in 
the  finding;  0)  In  overruling  the  defendant's 
claims  set  fortti  In  paragraph  Z6  of  the  find- 
ing; (4)  in  finding  the  fact  stated  hi  para- 
graph 16  of  the  flndlngr-that  sewage  from 
said  sewoB  had  settled  in  the  waters  of  the 
pond  made  by  the  pUUntUta*  <*iini  anA  Um 
canal  leading  therefrom,  because  there  Is  no 
all^tlon  in  the  complaint  to  that  effect,  and 
no  such  issue  of  fact  is  raised  by  the  plead- 
Ings. 

'  Lynde  Harrison,  John  O'Neill,  Luden  F. 
Burpee,  and  John  P.  Kellogg,  for  appellant. 
John  W.  AJSag  and,  Genge  E.  Tarty,  for  ap- 
pellees. 

HAMEBSLEY,  1.  (after  scatlttg  the  Cute)- 
There  is  no  errmr  In  the  dlQKisltlon  of  the  pre- 
Umlnary  motions. 

The  demurTO'  to  Uu  spsdal  defoae  was 
properly  sustabied.  Under  the  diarter  of  the 
city  ot  Waterbury,  tbe  board  of  sewer  commis- 
sioners Is  establldked  to  execute  certain  pow- 
en  vested  to  the  dty,  and  the  municipal  cor- 
poration Is  Tupaiuaan  for  the  acte  of  th» 
commissioners  vrithln  the  sctqie  of  ttietr  au- 
thority. The  adlon  cooqrialned  of  to  the  com- 
plaint was  tbe  action  ot  the  city.  Town  ot 
West  Hartford  v.  Board  of  Water  Cwn'ra  of 
CUty  of  Hartford.  44  Oonn.  860,  889. 

'  Sustaining  the  danurrer  to  tiie  three  apedal 
defenses  subsequently  filed  Is  not  ground  for 
a  new  trial.  Than  defenses  oontatoed  certain 
allegations  of  facts  that  may  be  admissible 
under  the  tames  formed  by  the  denials  of  the 
■evOTl  paragr^ihs  at  4he  conqdalfit  Possi- 
bly some  of  tliese  all^tloDS  might  have 
been  retained  In  the  answer  as  ea^dalnlng  the 
nature  nt  the  denials,  but.  If  so^  Oie  defttidant 
has  not  been  Injured.  It  has  gone  to  trial  oa 
tbe  denial  of  the  facte  steted  tn  the  eomplahit, 
and  It  has  had  tbe  benefit  of  all  evidence  that 
It  could  have  introduced  under  the  special  de- 
fenses. AH  dalms  of  law  arising  m  these  de- 
fenses are  also  fully  jvesented  In  the  riscord 
by  the  action  of  tbe  court  in  overmltng  the 
claims  of  the  defendant  as  to  the  legal  effect 
of  the  facte  found,  and  win  be  considered  to 
disposing  ot  thos^  dalms. 

The  court  did  not  err  to  ovmuling  flie  de> 
fendant's  dalms  set  forth  in  paragraph  33 
of  the  finding.  To  undezstand  the  precise  na- 
ture ot  the  questions  of  tew  tovdved.  It  Is 
cwvenient  to  Iniefty  restate  the  material  Cseta 
The  plalntfflb  owned  an  andcnt  water  privi- 
lege on  the  Naugntuf^  riva,  bdow  the  defend- 
ant dty,  and  also  the  land  tm  tte  rivet,  and 
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large  maDuf&ctnrlng  cetabUshments  run  by  tbe 
water  power.  The  rlTer  drains  a  Bectlon  aome- 
wbat  thickly  populated,  and  largely  need  tat 
manafactarlnc.  By  this  use  of  the  river, 
reaching  back  to  the  early  settlement  of  the 
Nansatack  valley,  Its  water  prior  to  1884  bad 
become  polluted  to  a  considerable  extent,  ren- 
dering It  nnflt  tor  the  primary  use  of  water. 
Abo  at  1884  the  defendant  conatructed,  under 
authority  from  the  leglalatore,  certain  main 
and  lateral  sewers,  by  means  of  which  flltby 
and  noxious  snbstancee  accnmnlated  by  In- 
habitants of  the  city  were  collected  and  dla- 
charged  Into  the  river  in  swdi  quantities  that 
the  water  was  Inadequate  to  dilute  such  sew- 
age, and  the  same  was  carrled  to  the  premises 
of  the  plaintiffs,  producing  the  injuries  com- 
plained of.  Before  the  construction  of  the 
sewers  the  pollution  of  the  river  was  not  of 
such  a  nature  as  to  produce  such  lujuriea 

The  defendant  claims  that  its  use  of  the 
river  is  a  reasonable  use,  and  Is  Justified  by 
the  fact  that  the  water  of  the  river  has  been 
for  an  indefinite  period  given  up  to  secondary 
uses.  This  claim  is  substantially  disposed  tO. 
by  the  court  as  a  question  of  fact.  Whether 
<v  not  the  use  of  a  river  by  a  riparian  pro- 
prietor  Is  a  reasonable  use,  in  view  of  the 
rights  of  other  riparian  proprietors,  depeni^ 
largdy  on  the  circumstances  of  each  case,  and 
is  essentially  a  question  of  fact  Keeney  ft 
Wood  Mfg.  Oo.  V.  Union  Mfg.  Co.,  89  Gonn. 
576,  581.  The  Inference  ot  the  trial  court, 
from  the  special  facts  found,  that  the  ci^'s 
use  of  the  rive:  is  an  unreasonable  one,  is  the 
cmly  inference  that  can  legally  be  drawn  from 
those  facts.  The  use  of  a  stream  for  drainage 
may  under  some  eircnrnstances  be  reasonable, 
although  the  water  Is  ther^y  rendered  un- 
fit for  its  primary  use;  but  the  concentration 
of  the  filth  accumulated  by  one  prc^etor, 
whether  an  individual  or  a  municipBl  corpora- 
tion, and  its  discharge  Into  the  river  in  such 
quantities  that  It  is  necessarily  carried  to  the 
premises  <A  another,  where  it  produces  a  nui- 
sance dangerous  to  his  health  and  destructive 
of  the  value  of  his  iwoperty,  must  be  unrea- 
sonable. Morgan  v.  Olty  of  Danbury,  67  Conn. 
484.  403,  30  AU.  499.  If  the  defendant  has, 
as  claimed,  a  prescriptive  right  to  pollute  the 
river  in  the  manner  used  priw  to  1884,  that 
right  does  not  justify  it  hi  further  polluting 
the  river  by  an  fiddltional  and  different  use; 
and  the  defendant  cannot  acquire  by  any  pre- 
scription a  right  to  maintain  a  nuisance  like 
that  described  In  the  finding.  Nolan  v.  City 
of  New  Britain,  60  Conn.  6Aa  683,  88  AtL  708. 
Its  defense  therefore  must  rest  wholly  on  leg- 
islative authority. 

The  main  contention  of  the  defendant  may 
be  stated  in  this  way:  The  use  of  the  sewers 
under  authority  of  the  legislature  In  the  man- 
ner described  is  a  public,  governmental  use. 
The  Injuries  to  the  plaints  result  from  this 
governmental  use,  and  are  not  direct,  but 
merely  consequential.  The  victim  of  con- 
sequential injuries  resulting  from  a  govern- 
Bcntal  use  la  entttlsd  to  no  remedy  unless 
4S  A^U 


one  is  given  by  statute.  The  defendant's 
charter  does  not  provide  for  consequential 
injuries  resulting  from  the  use  of  saJ^  sew- 
ers. Ergo  the  plaintiffs  have  no  remedy,  and 
their  damage  is  damnum  absque  injuria. 
The  premises  essential  to  this  conclusion 
are  untrue.  A  governmental  use  may  In- 
clude any  act  which  the  state  may  lawfully 
perform  or  authorize.  There  are,  liowever, 
governmental  acts  to  which  certain  1mm  uni- 
ties attach,  and  It  is  with  this  restricted 
meaning  that  the  phrase  is  used  by  the  de- 
fendant In  this  sense  a  governmental  act 
is  one  done  in  purauance  of  some  duty  impos- 
ed by  the  state  on  a  person,  individual  or 
corporatd,  which  duty  Is  one  pertaining  to 
the  administration  of  government,  and  is  Im- 
posed as  an  absolute  obligation  on  a  person 
who  receives  no  profit  or  advantage  peculiar 
to  himself  f  rtnn  its  execution.  It  Is  the  state 
exercising  Its  governmental  power  through 
an  agent  who  in  this  matter  is  the  agent  of 
the  state,  and  nothing  more.  It  is  to  be  dis- 
tinguished from  a  large  class  of  governmen- 
tal acts  which  the  state,  by  way  of  grant  or 
special  privilege,  authorises  persons  to  per- 
form in  part  for  their  personal  benefit  The 
principal  Immunities  belonging  to  a  govern- 
mental act  in  this  restricted  sense,  are:  (1) 
Freedom  from  personal  responsibility  for 
the  consequences  of  the  act  done.  So  long 
as  a  lawful  mandate  of  the  state  is  faith- 
fully executed,  the  agent  acting  within  the 
scope  of  that  authority  enjoys  the  exemp- 
tion tixtm  suit  which  belongs  to  the  state. 
(2)  Freedom  from  personal  responsibility  foT 
the  negligence  of  his  servants.  The  rule  of 
respondeat  superior  does  not  apply,  because 
the  agent  of  the  state  la  not  the  superior. 
The  real  superior  Is  the  state  Itself.  The  de- 
fendant claims  these  immunities.  It  may 
be  doubted  whether  the  use  of  sewers  un- 
der the  charter  of  the  defendant  for  the  col- 
lection and  disposition  of  refuse  belonging 
to  its  citizens  Is  a  governmental  act  within 
the  definition  given.  The  charter  authoris- 
ed the  construction  of  sewers  for  that  pur- 
pose, but  no  absolute  duty  was  imposed  up- 
on the  cl^.  Action  in  pursuance  of  the 
authority  was  at  Its  option,  and  could  not 
have  been  enforced  by  any  process  of  law 
without  further  legislation.  While  sewers 
or  drains  for  the  disposition  of  surface  wa- 
ters collecting  in  highways  may  be  consid- 
ered as  mere  adjuncts  of  a  highway,  partak- 
ing of  Its  nature  as  a  governmental  use  (Cone 
V.  City  of  Hartford,  28  Conn.  363,  872),  it  Is 
different  with  sewers  for  the  disposition  of 
refuse  and  flith  accumulated  on  private  prop- 
erty. The  disposition  of  such  stuff  is  in  part 
for  the  benefit  of  the  property  holder.  The 
city  represents  In  such  respects  the  tatarests 
of  its  inhabitants,  and  Is  granted  certain 
special  powers.  In  part  for  the  promotion  of 
their  Interests.  Bronson  v.  Borough  of  Wal- 
llngferd,  &4  Conn.  SIS,  S19,  9  AtL  393.  It  is 
well  settled  that  there  Is  a  clear  distinction 
hetwfien  those  governmental  duties  imposed 
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opon  a  city  as  a  mere  agent  of  goTemment, 
and  tboae  goTernmental  powers  granted  as 
a  prtrll^  primarily  for  the  posonal  bene- 
fit of  Its  inbautants.  Bat  the  tests  for  tbe 
demarkatlon  of  tbe  two  daases  of  power 
are  not  so  well  settled.  When  tbe  terms  of 
tbe  statnte  are  clear,  they  f  umisb  tbe  most 
reliable  test;  and  some  weight,  perhaps,  may 
be  givea  to  tbe  nature  of  the  power  as  com- 
monly regarded  (Jewett  t.  City  of  New 
Haren,  38  Conn.  368, 3T7,  870,  887,  880;  Jones 
T.  City  of  New  Haven.  8^  Conn.  1, 11. 13. 14), 
care  being  taken  not  to  clothe  an  indlTidnal 
with  tiie  immunity  of  the  state  b^ond  the 
necessity  of  his  agen^.  The  distinction 
mnst  always  be  In  some  cases  a  difficult  one 
to  draw.  We  thtnlc  it  evident  that  tbe  mere 
granting  authority  to  a  city  to  construct,  for 
the  convenience  and  benefit  of  its  Inliabit- 
ants,  sewers  adapted  to  carry  off  th^r  refuse 
matter  to  some  neighboring  stream,  does  not 
necessarily  make  anch  use  of  the  sewers  a 
governmental  use,  in  the  sense  Indicated. 
On  tbe  other  band.  It  Is  also  evident  that 
Uie  legislature  may  impose  the  du^  of  c<m- 
structlng  sewers  In  such  manner  as  to  make 
the  performance  of  that  duty  strictly  a  gov- 
ernmental act  Bat  if,  for  the  purpose  of 
this  case,  we  concede  the  defendant's  clalip 
that  the  use  is  a  governmental  use,  It  Is  nev- 
ertheless liable  to  the  plaintiffs.  The  In- 
Jury  described  by  the  complaint  Is  not  a 
mere  consequential  damage,  like  that  result- 
ing wholly  from  tiie  lawful  use  of  on^s  own 
propoty  or  the  lawful  ezerdse  of  govern- 
mental powOT.  It  is  a  direct  appropriation 
of  wen-recognised  property  rli^ti  within  the 
guaranty  of  tbe  constltntlon.  "The  prop- 
«rty  of  no  penon  shall  be  takoi  for  puUic 
use  without  Just  compmsatlon  therefor." 
Nolan  V.  City  of  New  Britain,  60  Conn.  681, 
88  AtL  707.  And  SO  the  defendant's  claim 
that  its  charter  does  not  authorize  the  con- 
demnation of  tbe  pl^ntlffs'  property  rights 
Is  ImmatexlaL  Upon  a  careful  examination 
of  the  charter  as  enacted  In  1871  (7  Sp.  Acts, 
p,  206),  and  amended  In  1891  (0  Sp.  Acts.  p. 
238  et  seq.).  in  1883  (Id.  p.  830),  and  In  1884 
(Id.  p.  064),  and  applying  the  rule  which  re- 
quires a  law  to  be  so  construed.  If  reason- 
ably iKisslble,  as  to  give  It  validity,  we  think 
tbe  dty  Is  authorized  to  make  compensation, 
by  agreement  or  after  appraisal,  for  any  pri- 
vate property  taken  for  tbe  purpose  of  the 
maintenance  and  use  of  the  sewers  authoris- 
ed. But.  If  It  were  otiierwise.  the  dtfradant 
would  not  be  benefited.  Its  whole  defense 
of  acting  under  lawful  state  authority  would 
th&t  fall,  and  the  mere  finding  of  the  facts 
alleged  In  the  complaint  would  cleariy  snih 
port  the  indgment 

Tbe  defendant's  brief  presents  its  claim  In 
b  form  somewhat  different  from  that  stated 
In  the  finding,  and  certainly  novel  in  this 
state.  It  Is  substantially  this:  (1)  A  ripari- 
an city  has  a  right  to  use  the  river  fttr 
surface  drainage,  and  such  surface  drainage 
necessarily  poUntos  tbe  water  to  some  extent 


Increasing  with  the  growth  of  tbe  city.  (2) 
The  nse  oC  then  Isfltlmate  dnUos  to  eaiiy 
off  the  noxlons  refuse  aocumnlated  by  ite  tn- 
babitante  becomes  in  time  an  absolute  neces- 
sity. 0)  The  xigbt  of  surface  dxmUULge  Is 
thereby  enlarged  so  as  to  Include  the  right  to 
discharge  Into  tha  river,  by  mesas  of  these 
drains,  sncb  noxious  refuse.  Therefore  the 
necessities  of  munldpal  growtii  give  to  ttfc 
dty  a  n^bt  to  ccmvey  these  noxioas  snbstan- 
ces  to  the  property  of  downstream  proprie- 
tors, and  so  to  iq)proprlate  that  property  for 
public  use  wlthoat  compensation.  It  Is  nn- 
necessary  now  to  discuss  tbe  llmltetlons  to 
the  light  of  surface  drainage,  tcx  tbe  second 
and  third  .proposltlmis  are  deuly  wrong. 
The  right  to  pour  into  the  river  surface  drain- 
age does  not  indnde  the  right  to  mix  with 
that  drainage  noxious  sabetances  In  snch 
quantities  t^t  the  river  cannot  dllnte  fliem. 
nor  safely  carry  ttiem  off  wHhout  Injury  to 
the  property  of  otheoa  Tbe  lattw  act  Is  In 
effect  an  appropriation  of  the  bed  of  the  river 
aa  an  ogea  sewer,  and  the  proposition  that  it 
may  become  lawful  by  reason  of  necessity  is 
Inconslstoit  with  undoubted  axioms  of  juris- 
prudence. Tbe  appreciation  of  the  river  to 
carry  audi  substances  to  the  property  of  an- 
other  is  an  Invaalcm  of  his  right  of  proper^. 
When  done  for  a  private  purpose.  It  Is  an  un- 
juBtlflable  wrong.  What  done  for  a  public 
purpose.  It  may  become  Justifiable,  but  only 
npon  payment  of  comi^ensatlon  tot  the  prop- 
erty thus  token.  'Public  necessity  may  Justi- 
fy tbe  taking,  but  cannot  Justly  the  taking 
without  onnpensatlim.  It  may  be  necessary 
for  a  dty  to  thus  mix  wltb  ite  drainage  such 
substances,  but  It  is  nA  necessary  to  pour 
sncb  mixture  into  the  river  without  purifica- 
tion. Indeed,  the  purification  is  coming  to 
be  rec<«nized  as  a  necessity.  But  however 
great  tbe  necessity  may  be.  It  can  have  no  ef- 
fect on  the  right  to  compouatton  for  property 
takon.  Hie  mandate  of  the  cmistltntlon  is 
intended  to  express  a  nnlvavally  accepted 
principle  of  justice,  and  should  receive  a  eon- 
stmctlon  hi  accordance  with  tbat  principle, 
tvoad  enmivh  to  enable  tbia  court  to  ^otect 
every  pentm  In  the  righte  ot  propoty  thus 
secured  by  fundamental  law.  There  an  eer- 
tain  apparoit  but  not  real,  exceptions  to  Uils 
protection.  Bmergendes  may  be  such  as  to 
Justify  tin  taking  of  property  without  wafting 
to  provide  for  c6mpensatl<HL  Pn^er^  may 
be  destroyed  without  compensation  in  certain 
cases,  whoi  used  nnlawfnlly,  w  when  it  has 
become  a  thing  of  danger.  Bnt  Wm  Is  not  a 
case  of  war  or  confiagratlML  The  idalntlffs 
have  not  so  used  their  property  as  to  subject 
It  to  the  harsh  police  power  of  conflacation. 
The  plaintiffs  have  certain  rights  as  riparian 
landowners.  These  righte  are  property,  with- 
in tiie  meaning  of  onr  constitutional  goaran- 
ty,  and  an  invasion  of  these  ilghte  such  as 
the  defendant  has  made  la  a  taking  of  that 
property.  The  legldattue  has  no  power  to 
authorise  snch  teklng.  except  for  public  use^ 
and  then  only  tg^on  providing  for  just  corn- 
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pamOon;  Kdlogg  t.  Gttar  of  New  Britain. 

82  Conn.  282,  238,  31  Atl.  9D6;  Wadmrth  t. 
TlUotsoo,  16  Conn.  866*  878;  Harfllm  t. 
WatMT  Co^  41  Conn.  87,  08;  Nolan  Qlty  of 
New  Britain,  69  Conn.  668,  681,  88  AtL  708; 
Flak  T.  CUj  of  Hartford,  70  Conn.  720,  781* 
40  AtL  906;  Belfert  T.  G»7  of  Brooklyn,  101 
N.  T.  134  4  N.  B.  821;  Chapman  t.  City  of 
Bocliester.  UO  N.  T.  278,  277,  18  N.  B.  88. 
In  England  the  protection  of  property  from 
aproprlatlon  Cor  public  nae  without  compensa- 
tion does  not  depend  on  any  fundamental 
law,  but  iqiwn  Inberent  Juatlce^  and  the  prln- 
cllde  li  carefully  recognised  In  all  leglelatlon 
antborhlng  an  infringement  of  private  rights. 
So  flie  l^lshitlTe  authority  for  emptying  the 
sewerage  of  cities  into  water  courses  and  vtv- 
ers  la  coupled  with  the  prortalon  that  no  nui- 
sance Is  thereby  anthorteed.  Such  leglalatloD 
protects  private  rights  In  a  manner  similar  to 
our  constitutional  legislation.  The  of 
Leeds,  having  obtained  an  act  of  parliament 
for  emptying  its  sewerage  Into  the  river  Aire, 
claimed  that  tiie  nsnal  protection  was  not  hi- 
cluded  In  the  act,  and  therefcwe  the  dty  was 
not  responsible  for  nuisances  maintained  un- 
der an  act  of  parliament,  urging  ttie  same 
plea  of  necessity  pressed  in  this  case.  James, 
T.  a.  held  tiiat  the  act  would  not  bear  the 
construction  claimed,  and  said  he  would  be 
bound  to  put  any  construction  on  the  act 
"which  would  prevent  such  a  monstrous  injus- 
tice." This  decision  was  affirmed  by  the  ap- 
pelate court,  Qlfford.  L.  J.,  saying,  "In  con- 
struing the  act  one  must  always  omslder  that. 
If  It  had  a  dUferent  meaning.  It  would  be 
against  common  sense."  Attorney  General  v. 
Leeds  Corp..  6  Cb.  Ae^.  583,  68%  696.  The 
theory  of  the  defendant  that  the  necessities 
of  a  city  may  not  only  Justify  the  taking  of 
riparian  rights,  tmt  the  takli^t  without  cmn- 
penaatlon,  seems  to  find  support  In  some  In- 
diana cases,  aty  of  Blchmond  v.  Test,  18 
Ind.  App.  482.  48  N.  B.  610;  Barnard  v.  Sher- 
ley,  135  Ind.  547,  34  N.  B.  600,  and  S5  N.  E. 
117;  City  of  Valparaiso  t.  Hagen  (Ind.  Siq».; 
recent  case,  not  yet  ofllclally  reported)  54  N.- 
E.  1062.  We  do  not  find  other  cases  that 
take  thla  ectreme  ground.  The  r^rht  to  com- 
pensation cannot  be  questitmed  In  this  state. 

13ie  defendant  claims  that  the  plaintiffs  are 
not  entitled  to  equitable  relief,  because  they 
contributed  te  tbelr  own  Injury:  (1)  By  not 
arrai^^  their  dam  and  canal  so  as  to  ef- 
fectually prevent  the  accumulation  of  noxious 
substances  brought  down  by  the  river;  (2) 
by  using  the  sewers  In  the  same  manner  as 
other  Inhabitants  of  the  city.  The  court  finds 
that  devices  were  used  by  the  plaintiffs  to 
mitigate  the  evil,  and  that  **lt  did  not  appear 
from  the  evidence  that  any  other  means  could 
reasonably  be  ad(q)ted,  and  iweserve  the  full 
efficiency  of  the  water  power,"  and  also  finds 
that  the  plalntifta  owned  property  In  Water- 
bury  which  prior  to  lasi  drained  Into  tiw 
Nangatudk  river,  and  that  after  that  date,  In 
conqjdlance  with  the  dty  ordinances,  the  idatn- 
tUSi  connected  this  property  with  the  sewer. 


These  facts  fall  Car  short  of  proving  that  the 
nuisance  complained  of  was  due  In  part  to  the 
fault  oi  tbn  plalntlin,  so  that  th^  do  not 
come  Into  court  with  dean  handa 

It  iQveara  diat  some  steps  have  been  taken 
by  the  legislature  looking  towards  the  adop- 
tion of  a  ^an  of  sewerage  tor  the  whole 
Naugatwft  valley.  The  presokt  righte  at  the 
plaintiffs  are  not  contingent  on  the  future  ac- 
tion of  the  leglslaturo,  and  there  Is  no  public 
policy  which  forbids  the  Issue  of  an  injunction 
to  protect  their  righte  because  of  such  possi 
ble  legUdative  action.  It  was  pl^nly  nnnec 
essary  to  Incorporate  In  the  order  of  Injunction 
a  provision  that  It  Is  made  subject  to  the  au- 
thority of  future  legislation,  or  that  It  should 
become  Inoperative  If  the  defendant  should 
hereafter  acquire  tbe  plabitiffiif  premises  by 
ooudemnation. 

The  claim  Is  made  that  the  court  abused  iti 
dlscroUon  In  granting  an  tatjunetion,  under  all 
the  drcumstancea  of  the  case.  "Tbe  granting 
or  refusal  of  an  Injunction  resto  In  the  sound 
discretion  of  the  court,  ncardsed  according  to 
the  recognized  prlndides  of  equity.**  FIsk  ▼. 
City  of  Hartford,  70  Conn.  782.  40  Ati.  910. 
We  think  the  trial  court  has  acted  within  the 
llmlte  ot  this  discretion.  The  phUntitA  cannot 
Initiate  proceedings  of  condemnation,  and  it 
Is  difficult  to  see  how  tbey  can  obtain  ade- 
quate remedy  except  by  Injunction.  We  fan 
to  see  bow  any  great  public  mlsdilef  will  be 
produced  by  compdllng  the  dty,  wlfhln  the 
time  limited,  to  elUier  make  compensation  for 
the  property  taken,  oe  to  provide  proper 
means  for  the  dlspoeltton  of  tte  sewage.  Un- 
der the  practice  act,  tbe  plaintiffs  were  en- 
titied  to  claim  damages  for  the  injury  already 
done,  and  an  inJunctlMi  against  Ite  contlnu- 
anee. 

niere  li  no  error  In  tbe  rulings  upon  evi- 
dence. Tlie  testimony  of  Hr.  Piatt  that  bis 
foreman  refused  to  take  diarge  of  tiie  prem- 
ises because  ctf  tbe  stench  was  not  admissible 
to  prove  the  fact  of  the  stench,  but  was  ad- 
missible to  prove  tbe  fact  that  the  foreman 
refused  to  act  on  tiiat  ground.  It  was  offered 
for  no  other  purpose.  Moreover,  the  fact  of 
tbe  stench  was  fully  estebllsbed  by  direct  and 
praiper  tratlmony.  The  testimony  of  Franklin 
G.  Newbert  that  be  had  refused  to  work  on 
the  plalnUSfl^  premises  for  a  dmilar  reason 
was  not  Inadmissible  because  the  refusal  was 
made  after  the  action  was  brought,  although 
tbat  fact  might  affect  Ite  weight.  The  court 
properly  refused  to  admit  the  evidence  refer- 
red to  In  paragraph  26.  It  was  offered  for 
the  purpose  of  proving  the  construction  of  the 
act  of  1881,  and  for  that  purpose  was  an  Ir- 
relevant fact  For  similar  reasons,  the  evi- 
dence referred  to  In  paragraph  27  was  prop- 
erly excluded.  The  defendant  was  not  Injured 
by  the  admission  of  evidence  of  a  verbal  no- 
tice given  to  the  sewer  commissioners,  as  no- 
tice to  the  city  was  duly  proved.  The  com- 
plaint charged  that  the  noxlona  substances 
committed  to  the  river  by  the  defendant  pro- 
duced certain  deletodoua  effects  upon  the 
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premises  of  the  plalntifCs.  It  was  competent 
tor  the  plaintiffs,  certainly  In  the  absence  of 
•n  objection,  t»  show  that  this  ^ect  was 
accomplished  hj  the  current  of  the  rtrer  de- 
positing these  substances  In  the  plaintiffs' 
pond  and  the  canal  leading  to  their  manu- 
facturing establishment,  and  the  court  did  not 
err  in  finding  that  fact  Thore  la  no  error  in 
the  judgment  of  the  snpolw  court.  The  otiur 
Judges  concurred. 


(n  Conn.  4H) 

■  MAIiLORT  et  aL  +.  MALLOBT  et  at 

(Supreme  Court  of  Brrors  of  Coonectictit  Jan. 
2,  1900.) 

WIUJ-OONBTRDCTION— mTBNT-TRDffE^ 
BQUITABIA  BSTATB— DBATH  OP  BBH- 
BFI0IART-TBU8TBB8. 

1.  Testator,  in  a  snbparagraph  of  his  will  nmn- 
bered  A2,  made  oertafo  derises  to  hi*  grandson 
and  two  granddanghters.  By  sabparagraphs  A3 
and  A4  he  devised  remainders  in  the  estate  giv- 
en the  giaoddangbters,  and  bj  sabparagraph  A5 
granted  a  remainder  In  that  devised  to  the  grand- 
son. Snbeeqaeatly  he  annulled  all  of  such  para- 
graphs, bat  later  expressly  provided  that  ''sub- 

Eiragraphs  A2,  A3,  and  A4  are  hereby  xevived," 
ut  made  no  mention  of  AA.  BM,  that  the  lat- 
ter paragraph  was  not  revived,  since  the  lan- 
guage used  was  apt  and  plain,  and  the  intention 
to  revive  was  not  clearly  manifest. 

2.  Testator  left  his  estate  in  trust  for  bis  wlfe^ 
with  power  in  the  trustees  to  draw  on  the  prin- 
cipal,  If  necessary,  for  her  support.  He  left  a  cer- 
tain devise  to  a  grandson,  sahjiect  to  the  wife'k 
life  estate  and  the  powers  of  the  trustees,  and 
subject  to  be  held  in  trust  for  him  for  16  years 
after  the  wife's  death,  after  which  be  was  to 
take  the  l«Kal  title.  B^d.  that  on  the  deaUi  of 
testator  the  grandsn  acqoiied  a  vested  eqoltaUa 
remainder  in  fee  of  the  bequest  to  him. 

3.  Where  a  devise  to  a  grandson  was  to  be 
held  in  trust  for  him  for  16  years  after  the 
death  (tf  testatoi^s  wife,  after  which  he  was  to 
take  legsl  title,  there  being  no  remainders  grants 
sd,  and  the  tmat  being  for  the  sole  ben^t  of  the 
devisee,  on  his  death  the  estate  passed  to  his  ad- 
ministratrix free  from  sadi' trust. 

4.  Testator  expressed  no  purpose  that  trustees 
ander  tiis  will  should  always  be  three  in  number, 
but  named  his  wife  and  two  sons,  and  provided 
that  on  the  doath  of  his  wife  the  other  trustees 
should  select  either  of  two  grandsons  to  succeed 
the  wife.  Subsequently,  on  the  death  of  one  of 
the  sons,  the  testator  appointed  one  of  the  two 
grandsons  in  his  stead.  Held,  that  the  power  of 
selection  in  the  surviving  trustees,  from  those 
designated  to  select  from,  being  gone,  they  could 
not  add  to  their  nsmber. 

5.  Under  a  devise  to  testator's  grandchildren, 
"to  them  in  trust,  for  fifteen  years,  as  provided 
in  a  designated  paragraph,  which  provided  the 
terms  of  the  trust,  and  referred  to  trustees 
named,  the  grandchildren  did  not  hold  the  prop- 
erty in  trust  for  themselves. ' 

Hamcnley,  3.,  dissenting. 

Case  reserved  from  superior  court,  Fair- 
field county;  Silas  A.  Boblnson,  Judge. 

Proceedings  by  Marshall  H.  Mallory  and 
another,  executors  and  trustees  of  the  estate 
of  George  Mallory,  deceased,  against  William 
W.  Mallory  and  others  for  conatmctlon  of  a 
will.  Reserved  on  ths  complaint  and  an- 
swers, for  sdvlce. 

AU  the  questloiu  lalsed  concerned  tbe  In- 
^Mcesti  of  tboH  ncceedliiff  to  tba  derlaea  and 


bequests  In  favor  of  George  S>  Mallory.  a 
son  of  the  testator,  who  died  before  blm. 
The  material  prorlsiona  in  the  testamentary 
papers  were  as  follows:  In  the  will:  "Arti- 
cle Second.  I  give,  bequeath,  and  devise  to 
my  wife,  Lucllia  Biallory,  and  my  sons  George 
S.  Malloiy  and  Marshall  H.  Mallory,  all  my 
estate,  real  and  personal,  to  have  and  to  hold 
In  trust  for  the  following  uses  and  purposes, 
and  subject  to  the  following  directions,  name- 
ly: (1)  I  direct  them  to  glre  my  said  wife 
the  use,  Income,  interest,  and  dividends  of  all 
my  said  estate,  real  and  personal,  from  the 
day  of  my  decease  to  the  day  of  ber  death; 
and  if  the  same  shall  be  Insuffldent  tot  her 
support,  comfort  and  maintenance,  then  I 
direct  and  empower  my  said  trustees  to  con- 
vert from  time  to  time,  as  in  tbe  exercise  of 
their  best  Judgment  they  shall  deem  the  same 
to  be  necessary,  a  portion  of  tbe  principal  of 
my  estate  Into  cash,  and  apply  It  to  the  sup- 
port comfort  and  maintenance  of  my  said 
wife.  (2)  Upon  the  death  of  my  said  wife,  I 
give  and  I  direct  the  trustees  then  surrlring 
or  acting  to  transfer,  by  proper  deeds  or  oth- 
er Instruments,  one-third  of  all  the  rest 
idne,  and  remainder  of  my  estste  to  my  said 
son,  George  8.  Biallory,  to  be  his,  his  heirs, 
and  assigns,  Amerer."  In  the  first  codicil: 
"I  hereby  revoke  paragraph  2  of  article  sec- 
ond of  said  will,  and  In  place  thereof  I  do 
provide  the  fcrilowlng,  vie.:  Upon  the  death 
of  my  wife,  LucIlla  Biallory,  or  upon  my 
death.  If  she  predecease  me,  I  nominate,  con- 
stitute, and  appoint  as  one  of  the  trustees  of 
the  trusts  created  In  this  article  second  of 
my  win,  in  place  of  my  said  wlf^  such  one 
of  my  grandsons  William  W.  Mallory  and 
Roland  H.  Mallory.  sons  Of  my  deceased  son 
William  H.  Mallory.  as  tiie  thm  surviving 
or  acting  trustee  shall  select;  and  I  direct 
that  the  court  of  probate  shall  require  no 
bond  aa  such  trustee  of  my  grandson  so  se- 
lected. I  then,  upon  the  death  of  my  said 
wife,  or  my  death,  if  my  wife  predecease  me, 
direct  the  said  trustees  (both  the  original  sur- 
viving or  acting  trustees,  and  the  trustee  ap- 
pointed as  aforesaid  In  place  of  my  wife)  to 
divide  my  estate  Into  three  equal  portions, 
and  to  dispose  of  the  same  as  follows,  viz.: 
A.  One  of  said  three  equal  parts  I  direct  said 
trustees  to  subdivide  into  four  equal  parts,  to 
be  disposed  of  as  follows:  Al.  One  of  said 
divisions  or  parts  shall  be  by  them  paid  and 
transferred  to  my  son  George  S.  Mallory,  to 
be  his  absolutely.  A2.  Three  of  said  divi- 
sions or  parts  shall  be  held  by  said  trustees 
in  trust  for  the  period  of  fifteen  years  from 
and  after  the  decease  of  my  said  wife,  or  my 
decease,  If  my  wife  predecease  me,  for  the 
benefit  respectively,  of  my  three  grandchil- 
dren, children  of  my  said  son  George  S.-  Mal- 
lory, Tls.  George  G.  Mallory,  Mary  L.  Mal- 
lory, and  Helena  C.  Mellersh.  Tbe  Income 
arising  from  said  'respective  subdivisions  to 
be  paid  by  said  trustees  to  said  beneficiaries 
during  said  term  of  fifteen  years;  and  at  the 
end  ot  said  term  lald  tabdlTlaionfl  diail  by' 
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Mid  trnitMS  tM  paid  and  truitf erred,  re- 
«pectlTd7,  to  said  frandchlldroi,  to  be  tbeln 
abBolntelr.  A8.  In  eaae  mj  saM  ion  Geo^ 
8.  Mallory  shaU  predecease  my  said  Tife,  or 
me,  U  she  predecease  me,  then,  upon  the 
death  of  m7  said  wife,  or  upon  my  death,  If 
ay  TTlfe  predecease  me,  I  ■  direct  that  that 
part  of  my  estate  which  would  have  been 
paid  and  transferred  to  him  under  the  terms 
of  subpsragraph  Al  shall  form  part  of  the 
•hares  of  my  grandchildren  named  In  sob- 
paragraph  A2,  and  shall  la  all  respects  be 
subject  to  the  trusts,  condltlcms,  and  provi- 
sions of  that  sobparagraph.  A4.  In  case  el- 
thw  of  my  said  granddanghters,  Afary  L. 
Mallory  or  Helmut  O.  Mellersh,  ^11  prede- 
cease my  said  wife,  or  me,  If  my  wife  prede- 
cease me,  or  shall  die  before  the  expiration 
of  the  aforesaid  term  of  fifteen  years,  Uien  I 
ghre  and  devise  that  part  of  my  estate  of 
which  Buch  granddaughter  would  have  re- 
ceived or  was  receiving  the  Income,  to  the 
surviving  children  of  satix  granddaughter,  If 
she  leave  any.  But,  if  such  granddaughter 
leave  no  surviving  chitdr^  then  I  give  and 
devise  the  same  to  her  brother  and  slstw,  or 
the  survivor  of  them,  If  either  of  tliem  be 
dead  leaving  no  children,  subject,  however,  in 
all  respects  to  the  trusts,'  conditions,  and  pro- 
Tlslotts  of  subparagraph  A2',  but  surviving 
children  shall  take,  per  stirpes,  the  share  or 
■barea  their  parent  or  parents  would  have  eak- 
en  If  living.  A5.  In  case  my  grandson  George 
a.  Sftllory  shall  fH-edecease  my  said  wife,  or 
me,  if  my  wife  predecease  me,  or  shall  die 
before  the  expiration  of  the  aforesaid  term 
of  fifteen  years,  then  I  give  and  devise  that 
part  of  my  estate  of  which  my  said  grandson 
would  have  received  or  was  receiving  the  in- 
come to  his  chlldr«i.  If  he  leave  any,  abso- 
luMy.  If  he  leave  no  children,  then  I  give 
and  devise  said  part  of  my  estate  to  bis  wife. 
If  she  be  then  living,  for  her  use  and  benefit 
during  her  life,  and  at  her  deaO)  remainder 
to  my  granddaughters  Mary  L.  Mallory  and 
Helena  C.  Mellei'sti,  or  the  survivor  of  them, 
if  either  shall  have  died  leaving  no  children; 
but  surviving  children  shall  take,  per  stirpes, 
the  share  or  shares  their  parent  or  parents 
wonM  have  taken  If  living."  In  the  second 
codicil:  ''I  hereby  revoke  and  annul  sub- 
paragraphs A2,  A8,  A4,  and  AS  of  paragraph 
A  of  said  codicil,  dated  February  23rd,  1894, 
and  in  place  of  the  provisions  of  said  re- 
voked subparagraphs  I  do  will  and  provide  as 
follows,  via.:  I.  Three  of  the  subdlTisIons  or 
parts  as  provided  for  In  paragraph  A  afore- 
said shall  be  held  by  the  trustees  appointed 
and  provided  for  In  said  will  and  codicil  In 
trust  for  the  benefit  of  my  son  Qeorge  S. 
Mallory  during  his  life.  Said  trustees  shall 
pay  the  Income  arising  from  said  subdivisions 
or  parts  so  held  In  trust  by  tbem  to  my  said 
son  George  S.  Mallory.  Upon  the  death  of 
my  said  son  George  S.  Mallory,  said  trustees 
Shan  pay  and  transfer  said  subdivisions  or 
parts  so  held  In  trust  In  equal  shares  to  my 
grandchildren  George  G.  Mallory,  Mary  L. 


Mallory,  and  Hdoaa  a  ItaOerah,  children  of 
my  said  son  George  8.  Mallory.  U.  In  case 
my  said  son  George  S.  Mallory  shall  prede- 
cease my  said  wife,  Lncllla,  or  me.  If  my  said 
wife  predecease  me,  then,  upon  the  death  of 
my  said  wife,  or  upon  my  death  if  my  wife 
predecease  me,  I  direct  that  that  portion  of 
my  estate  which  would  have  been  paid  and 
transferred  to  him,  as  well  aa  that  which 
would  have  been  held  In  trast  for  his  bene- 
fit, under  the  terms  of  my  will  and  the  codlella 
thereto,  were  he  then  living,  shall  be  paid 
and  transferred  to  ray  said  graodchildren 
George  G.  S^lory,  Mary  L.  Mallory,  and 
Helena  C.  Mellersh  til  equal  shares,  to  be 
theirs  absolutely.  *  *  *  IV.  In  case  my 
said  grandson  George  G.  Mallory  shall  prede- 
cease my  said  son  George  S.  Mallory,  ox  m^ 
wife,  If  my  said  son  predecease  her,  or  me, 
If  my  said  son  and  wife  predecease  me,  then, 
upon  the  death  of  my  said  son,  my  wife,  or 
me,  as  the  case  may  be,  I  give  and  devise 
that  part  of  my  estate  which  my  said  grand- 
son would  have  received,  were  he  thea  living, 
to  his  children.  If  he  leave  any.  absolutely; 
bat,  if  he  leave  no  children,  then  I  give  and 
devise  th^  same  to  his  wife,  If  she  be  then 
living,  for  her  use  and  benefit  during  her 
life,  and  at  her  death  I  give  and  devise  the 
same  absolutriy  to  my  granddaughters,  Mary 
L.  Mallory  and  Helena  O.  Mellwsh,  or  the 
survivor  of  them,  if  either  of  them  shall  have 
died  leaving  no  cfaildroi;  but  surviving  chil- 
dren shall  represent  their  parents,  and  shall 
take,  per  stirpes,  the  share  or  shares  Uielr 
parent  or  parents  would  have  taken  If  living; 
bnt  If  my  said  grandson  leara  no  chlldrm,  and 
fata  wife  do  not  survive  him,  then  upon  ids 
death  I  give  and  devise  the  said  part  to  my 
said  granddaughters,  Mary  L.  Mallory  and 
Helena  C.  Mellersh,  or  the  survivor  of  them.  If 
either  shall  have  died  leaving  no  children,  bnt 
surviving  children  shall  take,  per  stirpes,  the 
share  their  parents  would  have  taken  If  liv- 
ing." In  the  third  codldl:  "My  said  son 
George  S.  Mallory  having  deceased,  I  hereby 
change  my  wIU  and  codicils  as  follows:  I 
direct  that  the  one-third  part  of  my  estate 
given  to  my  said  son  George  shall  be  divided 
Into  four  equal  parts,  as  in  my  will  and  cod- 
ldl provided,  and  I  give,  devise,  and  be- 
qneath  one  of  such  parts  to  my  grandchildren 
George  G.  Mallory,  Mary  U  Mallory,  and 
Helena  C.  Mellersh,  children  of  my  deceasied 
son.  In  equal  shares,  to  tbem  and  their  heirs 
forever.  The  other  three  shares  of  said  one- 
third  I  give,  devise,  and  bequeath  to  them  In 
trust  for  the  term  of  fifteen  years,  as  pro- 
vided In  paragraphs  A2,  A8.  A4  of  the  first 
codicil,  dated  February  23,  1894,  and  the  said 
trust  provisions  are  hereby  revived,  In  full 
force  and  effect,  and  these  provisions  herein 
are  to  take  effect  only  upon  the  death  of  my 
wife  as  provided  in  said  will  and  codicils.  I 
appoint  Roland  H.  Mallory  as  executor  and 
trustee  In  place  of  my  son  Oaorge  S.,  now  de- 
ceased, and  direct  that  no  bonds  be  required 
of  him  as  such  executor  and  trustee." 
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Jamea  H  Webb,  fat  admlnlstrmtriz,  Bebee- 
ea  O.  MaIkKE7.  Arflrar  M.  Uuita  and  Good- 
win Stoddaid,  for  Uaiy  U  MaUoKf  and  Hel- 
ena CL  Hellenh. 

BAXDWIN,  J.  (after  atattng  tbe  facta). 
Tbe  will  gave  to  Gteorge  S.  Mallory  an  eqol- 
table  remainder  In  fee.  Tested  In  tbe  aexae  ot 
tranBmlaalble,  In  oue-tbird  of  tbe  testatofi 
rei^daary  estate*  notwithstanding  tbe  power 
in  tbe  tmstees*  wbo  woe  to  htdd  It  dnrtng 
tbe  life  oC  the  testator's  widow,  to  tnm  It  Into 
cash,  and  apply  tbe  proceeds  to  her  support. 
If  tbe  Income  of  tbe  fond  sbould  prove  Insnf • 
flctent  for  that  pnrpoee.  Feckbam  t.  Lego, 
67  Conn.  668,  10  AtL  892,  7  L.  R.  A.  419;  Bel- 
flOld  T.  Booth,  6S  Conn.  209,  301,  27  AtL  SUB; 
Johnson  Bdmond,  66  Conn.  ^  499,  33  AtL 
COS.  For  this  there  was  snbstltnted  by  the 
first  codlcn  a  devise  to  blm  of  an  equitable 
rested  remainder  In  fee  In  one-fonrth  of  sncb 
me-thlrd,  and  a  devise  In  tmst  (tf  a  like  re- 
mainder In  the  remaining  tbree-fonrtbs  for 
tbe  benefit  of  bis  three  children  and  their 
representatives.  Under  the  second  codkdl.  in 
case  of  tbe  deatii  of  their  father  before  the 
testator's  widow,  these  grandchildren  wwe  to 
have  an  equitable  vested  remainder  In  fee  In 
tbe  wh<^  of  this  third,  subject  to  certain  pro- 
visions in  fSTor  of  their  representatives.  One 
of  these  (arUcle  1,  d.  lY.)  was  that  If  his 
son  George  S.  Mallory,  and  also  the  latt^s 
son,  George  G.  MaIl(H7,  sbovld  die  before  the 
testator's  widow,  tbe  share  that  would  have 
been  rec^Ted  upon  the  latter's  death  by 
George  G.  Mallory  should  In  that  erent,  U  be 
left  no  children,  go  to  his  widow  for  life. 
George  S.  Mallory  having  died  before  tbe  tes- 
tator, the  third  codicil  substituted  bis  children 
for  him  as  to  the  remainder  in  fee  In  one-fourth 
of  tbe  third  of  tbe  residuary  estate  whldi 
was  designed  for  him  and  bis  representatives. 
The  three  remaining  fourths,  from  the  de- 
cease of  the  testator's  widow,  were  to  be  held 
by  the  trustees  of  the  general  residuary  es- 
tate, for  16  years,  as  three  separate  funds. 
Tbe  Income  of  one  of  these  was  to  be  enjoy- 
ed by  George  G.  Mallory,  and  the  principal 
was  to  be  bis  absolutely  at  the  expiration  of 
tbe  term.  Clause  A6  of  the  first  codicil  hav- 
ing been  expressly  revoked,  and  not  revived, 
and  clause  IV.  of  article  1  of  the  second  codi- 
cil being  Inconslsteut  with  the  third  codicil, 
the  widow  of  George  G.  Mallory  took  nothing 
by  reason  of  his  death  before  that  of  tbe  tes- 
tator's widow.  It  is  not  Improbable  that  the 
testator  Intended  to  regulate  the  trust  created 
by  tbe  third  codicil  by  reviving  the  provisions, 
not  of  paragraphs  A2,  AS,  and  A4  of  the  first 
codicil,  but  of  paragraphs  A2,  A4,  and  A6. 
Paragraph  AS  had  become  of  no  Importance, 
for  there  was  nothing  upon  which  ft  could 
operate.  Paragraph  AS,  on  tbe  other  hand, 
exi^pssed  a  similar  policy  as  to  tbe  disposi- 
tion of  George  G.  MaUory*s  share,  should  he 
die  before  tbe  end  of  the  16  years,  to  that 
\aM  down  In  paragraph  A4  with  respect  to 
his  sisten.  We  cannot,  however,  make  a  wUI 


for  the  teatatnr.  Tbe  iBTtiiBgft  he  hu  naed 
Is  apt  and  precise.  One  word  cannot  be  sub- 
stituted for  another.  In  construing  a  will,  un- 
less It  is  so  obvloos  that  mdt  was  the  testa- 
tor's  Intent  that  there  can  be  no  dlfEmnce  oC 
f^^nloa  hi  regard  to  It  between  reasonable 
meiL  Ja^aon  v.  Alaop,  87  Conn.  2M,  84  AtL 
1106.  This  cannot  be  said  of  tbe  wUl  now 
under  consideration.  Paragraph  A6  having 
been  revoked,  the  trust  for  IS  years  from  the 
date  of  the  widow's  decease^  created  by  para- 
gnqtb  A2,  and  revived  by  the  third  codicil, 
was  for  the  sole  benefit  of  George  G.  Mallory, 
tt  was  oao  of  three  "respective  snbdivlMuiB" 
to  be  held  '^r  fba  benefit,  xespecUvely,"  of 
the  three  children  of  Geoi^e  S.  Mallory.  He 
was  to  receive  the  entire  Incune  accmlng 
from  It  during  the  16  years,  and  the  fund  It- 
self at  the  end  of  that  period.  Mo  provision, 
by  way  of  cross  remainder  or  otherwise,  hav- 
ing been  mate  for  bis  death  during  tiie  term, 
it  la  the  necessary  legal  result  that  the  post- 
ponement, until  Ito  expiration,  of  the  paymott 
and  transfer  to  him  of  tbe  principal  of  bis 
share,  Is  to  be  taken  ai  Intuided  solely  for  bis 
protection.  His  death  removed  tbe  ooeasltm 
for  any  sneb  protection,  and.  aa  tbe  dlqtosl- 
tkm  of  tbe  Income  was  to  be  tbe  same  as  that 
of  the  fund,  the  estate  of  the  testator  cannot 
be  pn^ted  by  any  driay  In  paying  over  the 
latter.  Under  these  drcnmstaoces,  Uie  law 
sends  It  forthwith  Into  the  hands  of  his  ad- 
ministratrix, as  a  part  ot  his  estate.  Tarrant 
V.  BadEUS,  63  Conn.  277,  28  AtL.  46.  The  de- 
scription of  the  devises  and  bequests  made 
by  tbe  thhrd  codlcn  In  favor  ot  tbe  children  ot 
George  8.  Mallory  as  one  **ta  than  In  trusts 
might  mean  that  th^  wen  to  be  the  trustees 
of  the  fnnd,  or  mli^t  mean  that  they  were  to 
be  tbe  iKneficlaries.  Beading  the  will  and 
codicils  together,  we  are  satisfied  that  It  Is 
to  be  taken  In  the  latter  senses  and  tiiat  It 
was  to  be  b^  In  trast  for  their  benefit,  re- 
spectively, by  the  trustees  already  In  poasee* 
slon  of  it 

Of  the  three  named  In  the  wfil,  but  one 
(Marshall  H.  Mallory)  now  survives.  After 
the  death  of  George  S.  Mallny,  the  testator 
himself  supplied  bis  place  by  tbe  appointment 
of  Roland  H.  MaU(»y.  The  question  Is  now 
presented  wbether  the  subsequent  death  of  the 
widow  has  left  a  vacancy  which  It  Is  neces- 
sary to  All  under  the  provisions  of  the  first 
codicil.  By  these,  such  one  of  tbe  testator's 
two  grandsons,  William  W.  Mallory  and 
Roland  H.  Mallory,  Is  constituted  trustee  In 
place  of  the  widow  as  "the  then  surviving  or 
acting  trustee  shall  select."  and  no  probate 
bond  is  to  be  required  "of  my  grandson  so 
selected."  The  important  power  of  dividing 
the  whole  estate  Into  three  equal  parts  is  also 
given  to  '*tbe  original  survlvli^  or  acting  trus- 
tees, and  the  trustee  appointed  as  aforesaid  In 
place  of  my  wife."  Prior  to  the  execution  ot 
the  tliird  codicil,  no  provision  had  been  made 
for  the  event  of  the  death  of  either  of  the 
trustees,  other  than  tbe  widow.  Its  conse- 
quences were  left  to  be  settled  by  the  law. 
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No  setQed  pnrpose  that  the  tnuteef  ihonld  al- 
ways be  three  In  number  Is  anywhere  Indi- 
cated OD  the  face  of  the  testamentary  papers, 
and  none  is  aecessarily  Implied.  Unless, 
thaefore;  a  ccmtraxy  result  must  follow  from 
the  dbrectlons  In  the  first  codicil,  the  estate 
whlcfa  npon  the  widow's  decease  rested  in  the 
two  snrrlTlnK  trustees  will  remain  In  them 
and  the  sarrlror  of  them.  The  first  codicil 
c<mtemplates  a  choice  between  two  grandscois, 
both  bdonglng  to  the  same  stock  of  descent 
This  choice  was  to  be  made  in  view  of  their 
character  and  fitness  at  the  time  of  the  wid- 
ow's decease.  No  sudi  choice  was  then  poe- 
Blble.  It  had  been  made  impossible  toy  the 
act  of  the  testator  himself.  But  one  of  them 
was  left  who  could  be  appointed  a  trustee, 
and.  as  any  power  of  selection  had  been  thus 
withdrawn,  the  whtde  scheme  failed,  and  the 
sorvlTlng  trustees  cannot  add  to  their  num- 
ber. 

It  is  suggested  at  the  toai  that  the  entire 
proTlslon  as  to  a  IS-year  trust  with  respect 
to  any  part  of  the  property  left  in  remainder 
to  George  G.  Mallory  was  void,  as  being  an 
attempt  to  Impose  restrictions  on  his  power 
oTer  an  alwolute  estate  otherwise  granted. 
It  Is  unnecessary  to  pass  npon  this  point,  since 
his  death  befMe  the  commencement  of  the 
omtemplated  term  has  made  its  determinadoc 
immaterial.  As  to  that  third  of  the  fonrtb  of 
one-third  of  the  testator's  estate,  the  remain- 
der in  which  the  third  codidl  gave  to  him  and 
his  heirs  t<xever,  without  the  InterpoeitliHi  of 
any  trust,  It  became,  of  course,  npoo  his 
grandmother's  decease,  the  abaolute  property 
of  his  estate. 

The  superior  court  Is  advised  that:  (1) 
Oeorge  G.  Mallory  had  at  the  time  of  his 
death  an  equitable  remainder  in  fee,  vested. 
In  the  sense  of  Its  being  transmissible,  In  one- 
third  of  one-third  of  the  testator's  residuary 
estate,  defeasible  In  part  by  an  appropriation 
by  the  trustees  of  a  portion  thereof,  should 
they  deem  It  necessary  for  the  support,  oun- 
f<Mrt,  and  maintenance  of  the  testator's  widow. 
(2)  Upon  the  decease  of  the  widow,  said  one- 
thfrd  of  said  third  of  said  estate  became  im- 
mediately a  part  of  the  estate  at  Gleorge  O. 
Mallory,  of  which  his  adminlBtratrix,  as  such, 
was  entitled  to  the  possession.  (8)  The  wid- 
ow of  Oeorge  O.  Mallory  took  nothing  as  a 
porchaser  under  the  will  of  George  Mallory. 
Her  rights  In  the  estate  left  to  her  husband 
are  ancb  only  as  may  exist  law  In  any 
estate  owned  by  him  at  the  time  of  his  de- 
cease. (4)  Mary  U  Mallory  and  Helena  C. 
Mellersh  are  not  trustees  under  paragraph  1 
of  the  third  codldL  The  plaintiffs  are  trua- 
teea  tar  them,  and  have  no  power  to  select  or 
^^Int  another  trustee  in  place  of  the  tes- 
tator's widow.  (S)  Whatever  allowances  may 
be  made  to  the  aeveral  parties  tor  their  ex- 
pouea  and  oonnsel  f^  should  be  paid  out  of 
that  (me-thlrd  part  ot  the  testator's  estate 
left  to  <3eo^  8.  Mallory,  or  hla  family  w 
reprcaontatlTea. 

The  Btatntory  fees  and  costs  taxable  m  this 


conrt  to  the  prevail  Ing  party  wHl  be  taxed  for 
payment  out  of  said  third  part  of  said  estate 
hi  favor  oi  the  widow  of  George  G.  Mallory, 
and  also  in  favor  at  his  sisters,  and  also  In 
favor  of  said  estate.  The  other  judges  con- 
corred,  except  HAMBRSLBX,       who  dla* 


(73  Conn.  S6I) 

WATSON  flt  nx.  T.  TOWN  OF  NBW  Ulh- 
FORD. 

(Saprcme  Ooort  of  Errors  of  CMmsetleat  Jan. 

19,  1900.) 

TOWNS  —  POLLUTION  OP  STEBAM  —  SBTWAai  - 
SCHOOLS— DAMAOBS— NBW  TRIAL— ACTION- 
TRIAL  —  DBPBNSB  —  BVIDBNCB  —  ORDER  <MP 
PROOF— APPBAL-BILL  Or  BZCm^»»IB-4n*- 
IN0-CR0S8  APPBAL. 

1.  Under  Qen.  St  1 130,  antborislng  a  town  to 
procure  a  site  for  and  erect  a  town  nail,  neees- 
sary  outbolldlDgs,  and  convenient  accommoda- 
tions for  the  same,  the  town  has  aathority  to  con- 
struct a  sewer  for  the  service  of  Its  town  ball, 
and  is  responsible  for  Uie  poUntlok  9t  a  stream 
thereby. 

2.  Under  Qeo.  St  {  2187,  authorislDg  school 
districts  to  procnre  a  site  for  and  bnild  a  school 
house,  necessary  oatliuildings,  and  coQvenieDt 
accommodations  for  the  same,  and  section  2198, 
hathorising  any  town  to  abolish  all  ichool  dis- 
tricts and  parts  of  school  districts  within  Its 
limits,  and  assome  and  maintain  control  of  the 
public  sdiools  therein,  a  school  district  has  aa- 
thority to  constmct  a  sewer  for  the  service  at 
Its  school  building;  and  a  town  which,  ondv  a 
consolidation  of  all  the  school  districts  therein, 
takes  charge  thereof,  is  responidble  for  pollution 
of  a  stream  by  sewage  discnarged  into  It  by  one 
of  the  schools,  thoQEO  sach  nmsance  was  creat- 
cd  before  the  consuidation. 

8.  Where  a  town  discbarges  sewage  from  its 
public  bnUdlnks  into  a  stream  which  deposits 
the  same  on  uataitiirB  land,  It  eannot  escape  its 
share  of  llatutity  therefbr  by  showing  tliat  oth- 
ers more  largely  than  it  oontriboted  to  the  nui- 
sance. 

4.  Where  sewage  from  the  imblle  buDdinn  of 
a  town  was  discharged  into  a  stream  whid  de- 
posited it  on  the  land  of  a  riinrian  owner,  where 
daring  low  water  it  became  extremely  oflcQBive, 
though  the  land  was  unoccapied,and  its  rental  or 
selling  valae  was  unimpaired,  pwntlfl  Is  entitled 
to  nominal  damages,  thon^  he  suffmd  no  per- 
sonal inconvenience  therefrom. 

6.  A  verdict  for  plaintiff  for  f  50,  even  thoui^ 
properly  regarded  as  sobstantiaJ  damagea  is  so 
small  In  amount  that  a  new  trial  wonid  not  be 
granted  for  its  redaction. 

6.  That  plaintifF  himself  had  In  previous  years 
polluted  the  waters  of  a  stream  Is  no  defense  to 
an  action  by  him  to  recover  damages  for  its  pol- 
lution by  other  owners  above  him. 

7.  In  an  action  by  a  riparian  owner  for  the 
pollution  of  a  stream,  evidence  that  the  water 
of  the  stream  remained  potaUe  by  cattle,  and 
inhabitaUe  by  fish.  Is  admissible  in  mit^ation 
of  damages. 

8.  One  claiming  title  to  land  derived  through 
distribution  of  a  decedent's  estate  may  introduce 
parol  evidence  to  show  definitely  what  property 
ne  received  from  the  administrator,  where  tlw 
decree  of  distribution  describes  the  property  ln~ 
general  terms  onlv. 

9.  Knee  the  order  of  inoof  rests  in  the  dlscre- 
tioa  of  the  trial  court,  It  Is  not  error,  in  an  ac- 
tion to  recover  damages  for  maintenance  of  • 
naisance,  to  permit  plaintifr  to  prove  the  exist- 
ence of  the  nuisance,  and  the  damages  resulting 
to  plaintiff  therefrom,  before  showing  that  de- 
fendant created  or  maintained  it 

10.  Where  a  town  causes  tilie  sewage  from  its 
public  buildings  to  be  discharged  into  a  stream 
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which  deposits  it  on  plaintiff's  land,  evidence  of 
the  coat  of  remOTal  of  tiie  ofCenaire  deposits  la 
relerant,  ar  bearing  on  the  question  of  damages. 

11.  In  an  action  against  a  toirn  for  xbe  poUo- 
tion  of  a  stieani  hj  sewage  from  iti  sewers,  evi- 
dence of  a  town  vote  aathorizing  the  constmc- 
tlon  of  the  sewers,  and  making  an  appropriation 
therefor,  by  virtae  of  which  the  sewers  were  aft- 
erwards boUt,  is  admissible,  whether  the  town 
was  or  was  not  authorized  to  boild  sewers,  since 
the  town's  discharge  of  sewage  from  its  pnUic 
balldings  throach  the  sewers  into  the  stream 
render^  It  liable  for  the  poUutioQ. 

12.  On  an  issue  as  to  whether  or  not  certain 
sewers  were  built  by  a  town,  aonnal  reports  of 
the  selectmen  of  the  town  showing  expenditures 
fbr  sewers  are  admissible  as  dedarations  of  the 
town,  though  thej  m^t  have  been  called  as 
witnesses. 

13.  On  an  isBue  as  to  whether  or  not  certain 
■ewers  were  built  by  a  town,  it  is  proper  to  re- 
ceive in  evidence  a  contract  between  a  contractor 
and  the  town  under  which  the  former  bnllt  the 
sewers,  although  the  contract  was  not  signed  br 
the  contractor,  as  such  defect  was  cured  per- 
formance. 

14.  Under  Fob.  Acts  1887,  p.  882.  f  16b  provid- 
ing that  appellee  may  vrltfam  five  dan  after  the 

a1k>wance  of  an  appeal,  and  before  the  rising  of 
the  court,  flie  hia  bill  of  exceptions  to  any  de- 
cisions o£  the  court  in  the  course  of  the  trial 
whidi  were  against  him,  if  the  court  ^all  be  of 
the  opinion  uat  the  same  questions  will  arise 
again  if  a  new  trial  shall  be  granted,  in  which 
case  the  bUl  of  exceptions  shall  be  allowed  and 
considered  by  the  eupreme  court  in  connection 
with  those  presented  by  the  appeal,  a  bill  of  ex- 
ceptions filed  by  plaintiff  within  five  days  attec 
the  allowance  of  defendant's  appeal,  but  after 
the  rising  of  the  conrt,  Is  seasonably  filed,  where 
the  delay  was  occasioned  by  the  court's  not  mak- 
ing up  ^e  findings,  and  the  consequent  postpone- 
ment of  the  date  of  taking  the  appeal. 
1^.  On  an  appeal  Ity  defendant,  a  bill  of  exc^ 
tione  filed  by  plaiiitiff.  In  the  absence  of  a  cross 
appeal,  affords  no  foundation  for  granting  plain- 
tui  relief  in  addition  to  that  granted  by  the  trial 
court,  where  the  qnestions  presented  by  the  bill 
of  exceptions  in  no  way  affect  the  plaintiffs 
right  to  the  relief  granted. 

Appeal  from  snperior  court,  Litchfield  coun- 
^;  Milton  A.  Shumway,  Judge. 

Action  by  Joseph  E.  Watson  and  wife 
ajialnst  the  town  of  New  Mllford  to  recover 
damages  for  the  pollution  of  a  stream.  Prom 
a  judgment  In  ttiYot  of  plalntlfTB,  defendant 
appeals.  Affirmed. 

The  finding  stated  UieBe  focta:  The  plain 
tiffs'  land  la  situated  on  Great  brook,  in  New 
Mllford.  There  are  ao  bnlldlnga  on  It  To 
uae  It  for  bnildlngs  would  require  aome  prevl- 
ona  filling  <m  a  part  ot  It.  It  has  been  used 
toe  pasturage,  and  part^  toe  culttratlon,  but 
yields  now  little  incoma  The  annual  rental 
value  Is  975,  and  bas  not  been  substantially 
affected  by  the  fouling  of  the  bnxA.  The 
court,  at  the  request  of  the  parties,  viewed 
the  premises  In  tlie  anmmer,  when  the  water 
was  low,  and  saw  on  the  margin  of  the  brook 
a  aediment  giving  off  'odwa  of  putrefying  sew- 
1^  unwholesome  and  (rffenslve,  and  also  un- 
dissolved constituents  of  house  sewage  lying 
on  the  ground,  offensive  to  the  cdght  At 
times  of  high  watar  such  conditions  would  not 
exist  Since  1876  the  sewage  from  the  to^ 
hall  has  been  discharged  through  a  drain,  con- 
structed by  a  village  improvement  aasoda- 
tloD,  into  Great  brook,  above  the  plaintiffs' 


land.  In  1888  all  the  adtool  dliMeCi  ta  the 
town  w«e  cwsolldated,  and  the  town  took 
charge  of  the  public  bcIkkiI  bouasB  tli^  erect- 
ed. One  of  these  then  dladia^ed  Its  sew- 
age Into  Great  brook,  and  ever  ifaice  bas. 
The  idalntUb  live  lercn  mUea  fsam  their  lanA 
In  questloa.  The  waters  of  the  brook,  where 
It  mna  through  It;  are  potable  by  catfle,  and 
there  are  trout  In  It  Their  water  iHivUege 
has  no  value  In  Ha  iwsaent  condition.  In 
188S  the  defoidant  eztoided  certain  aewoa 
thnnqAi  the  pUUntlffa*  land  and  Into  the  heoak. 
thereon,  and  has  alnce  maintained  the  same. 
These  serve  to  cany  off  the  surface  vatw 
from  atreeti^  and  also  house  sewi^.  Tailoua 
houses  have  been  connected  with  than  txa 
tbe  discharge  of  th^  sewage  Into  them,  with 
the  knowledge  of  tbe  aelectmen.  The  town,- 
by  Ita  uae  of  tbe  tnwA  as  a  means  of  getting 
rid  of  the  aeirage  from  tbe  town  ball  and 
Bdiool  house,  has,  fa  connectloa  with  Its  use 
tar  dtliens  for  carrybig  off  the  aewage  trom 
their  houses,  caused  the  state  of  things  view- 
ed by  the  ooort.  The  damage  thus  caused  Is 
not  lrre$iaraUe,  but  an  InJancUoa  would  be  a 
pnq»er  remedy  to  ^vent  mult^lelly  of  anlta, 
shoidd  the  town  continue  ao^  use  of  the 
plalntUEs'  premtaes  for  an  unreasonable  length 
of  time  hereafter.  It  was  not  found  that  the 
nnlauuy  had  prevented  them'  trom  eOecting 
a  sate  of  the  properQr.  Snndiy  exceptlOBS 
were  taken  to  mUnga  on  evidence,  whldi  are 
sofltelently  stated  In  the  opinion.  A  bill  oC 
exceptions  by  the  plalntUb  waa  also  allowed 
to  the  denial  of  tbeir  claim  for  an  InJunctlOQ. 

Leonard  J.  Nlckerson  and  John  F.  Addis, 
for  appellant  James  H.  McMahon  and  Fred^ 
eric  M.  Williams,  for  appellees. 

BALDWIN,  J.  (after  atattaig  the  fhcta). 
Towns  may  build  town  houses  and  any  neces- 
sary outbuUdings.  Gen.  St  |  ISO;  White  v. 
Town  of  Stamford,  37  Conn.  678,  680.  If  hy 
connecting  with  a  sewer  they  can  save  ttie 
expense  of  outbuilcUngs,  <a  bettw  accomplish 
the  purposes  these  might  otherwiw  anve,  a 
reasonable  conatruetlon  ot  the  atatxite  gtvea 
them  the  right  so  to  da  Sdbool  districts  have 
slmlUr  powers,  and  In  case  of  eonaoUdatlMi 
the  town  succeeds  to  the  posaessloD  of  their 
property,  and  tbe  reqwnslbUlttes  attaching  to 
such  possession.  Id,  tit  SS,  oc.  135, 136;  Pub. 
Acts  1898.  p.  410,  c;  2tf.  A  buOdlng  own- 
ed by  a  munle^ial  corporation  could  not  be 
rellevBd  at  tbe  rain  wat«  falling  up<ai  fba 
roof  by  predpltating  It  tbrot^h  a  spout  upon 
the  lands  of  adjoining  proprietoza.  Tbebr 
rlghta  may  be  equally  Invaded  by  the  dls- 
chai^  of  sewage  from  It  i^Mn  th^  premises. 
In  these  respects  a  municipality  has  no  ffxaX- 
er  immnoitleB  than  any  private  landowner. 
A  nuisance  was  created  upon  the  plalntlffa' 
land  1^  the  deposit  of  sewage,  and  sedlmoit 
from  sewage,  offoislve  from  IM  appearance  <» 
Its  sm^  Tbe  use  of  the  sewen  wlUdi  re- 
ceive tbe  surface  drainage  from  highways, 
and  of  that  built      the  village  tiaj^aaeat 
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•ssodatton,  by  the  defendant,  to  carry  off  tbe 
•ewage  from.  Its  puUlc  buildings,  contribated 
to  tbis  Injnrr.  That  otbeni  also  contributed 
to  It,  and  perhaps  more  largely,  did  not  relieve 
tbe  town  from  llaUllty.  Mw^an  t.  City  ot 
Danbnry,  07  Conn.  484,  496.  85  AtL  40». 

TlMt  the  plaintiffs  suffered  no  personal  to- 
nmvenlence  from  the  nuisance,  because  tbey 
Md  not  reside  In  tbe  vldnlty,  Is  ImmaterlBl. 
Tbey  were  entitled  to  nominal  damages,  at 
least,  for  the  offen^ve  condition  of  tbli^  up- 
on tbelr  land,  even  If  tbey  nerer  rlslted  It, 
and  altbongb  Its  rental  and  selling  value  re- 
mained unimpaired.  Watscn  t.  Water  Co., 
71  Conn.  442,  42  Atl.  265.  If  those  assessed 
can  be  regarded  as  substantial,  tbey  are  still 
so  small  In  amount  that  no  new  trial  should 
be  granted  for  tbelr  reduction.  Boddlngton  t. 
Knowles,  30  Conn.  28;  Holbraolc  t.  Benfly, 
82  Conn.  508. 

Tbe  action  was  well  brought  against  tbe 
defendant  ai  a  town,  and  not  as  a  consolidated 
school  district.  It  Is  a  single  corporation,  and 
the  consolidation  simply  threw  upon  It  addi- 
tional powers  and  duties.  If  maintained  as  a 
town  a  nuisance  previously  created  by  a  dis- 
trict. 

That  Oie  plalntlfFs  In  prior  years  bad  dls- 
cbai^ed  sewage  and  dyes  from  a  hat  shop  aa 
tbeir  premises  Into  the  brook  did  not  bar  their 
right  of  recovery.  If  they  had  thus  fonled 
the  brook  to  tbe  Injury  of  landowners  below 
tbem,  It  did  not  operate  as  a  license  to  land- 
owners above  tbem  to  use  It  tn  a  similar  way. 

That  the  water  remained  potable  by  cattle, 
and  Inhabitable  by  flsb,  was  nnlmportant,  ex- 
cept in  mitigation  of  damages. 

The  plaintiffs  claimed  title  from  the  estate 
of  Samuel  B.  Hill,  deceased,  uuder  a  distribu- 
tion In  the  probate  court,  which  described  tbe 
premises  as  "mill  and  prlvllegee  In  dam;  also, 
lot  bounded -north  on  highway,  east  on  Tames 
A.  Andrews*  land,  south  on  Adeline  BoBtwlck*s 
belrs*  land,  and  west  on  land  set  to  May  B. 
Bill  and  Widow  Bllza  Hill,  as  dower,  valued 
at  $3,000."  On  tbe  trial  tbe  administrator 
was  allowed  to  testify  to  what  be  turned  over 
to  the  plaintiffs  as  the  mm  privilege,  and  that 
K  was  north  of  tbe  highway.  This  was  prop- 
er. Tbe  description  in  the  distribution  was  a 
general  one,  stating  no  particular  location; 
and.  to  make  ft  certain,  tt  was  legitimate  to 
show  by  parol  wbat  It  was  of  which  he  de- 
livered pbsBeselon  as  part  of  the  estate  of  tbe 
intestate.  This  laid  a  proper  foundation  for 
tbe  subsequent  proof  offered  by  the  plahitlffs 
that  tbey  bad  held  absolute  and  undisputed 
possession  of  all  that  they  thus  received  from 
bim  for  30  years. 

It  was  wtthl&  tbe  discretion  of  tbe  trial 
court  to  admit  evtdrace  as  to  the  nuisance  on 
the  land,  and  tbe  sewers  by  which  it  was  oc- 
casioned, before  It  bad  been  shown  that  the 
town  li«d  any  sbaie  tb  creating  or  malntalnliig 


tt.  Proof  of  wbat  it  would  cost  to  dean  up 
tbe~  premises  by  removing  tbe  oflensfve  de- 
posits was  rdcvant  to  tbe  qocstto  <^  dmn- 

ages. 

Tbe  town  vote  of  ^1  authorising  tbe  con- 
struction of  sewers,  provided  a  certain  amount 
were  raised  by  Tolnntary  donations,  and  mak' 
Ing  an  appropriation  for  that  purpose,  by 
virtue  of  which  sewers  were  afterwards  built, 
Into  which  bouses  were  drained,  was  admissi- 
ble, whether  tbe  action  thus  taken  was  or  was 
not  within  the  lawful  powers  of  tbe  munld- 
pnllty.  In  either  case  tbe  use  of  such  sewers 
for  Us  own  buildings,  to  tbe  direct  damage  of 
tbe  plaintiffs  In  the  manner  found,  was  an 
actionable  wrong.  Nolan  v.  City  of  New 
Britain,  69  Conn.  668,  678.  38  AtL  703;  Piatt 
V.  City  of  Waterbury,  72  Conn.  — ,  45  AH.  154. 

Tbe  annual  reports  of  tbe  selectmen  to  the 
town,  showing  wbat  expenditures  had  been 
made  for  sewers,  were  legitimate  evidence 
for  the  plaintiffs,  notwithstanding  these  offl- 
cere  might  have  been  called  as  witnesses,  and 
the  original  books  of  town  accounts  could 
have  been  had.  Such  reports,  If  accepted  by 
tbe  defendant,  became  its  declarations,  and 
as  such  admissible  against  it.  If  there  were 
no  proof  of  acceptance,  they  would  be  equally 
admissible  as  statements  of  acts  done  In  Its 
behalf,  made  to  it  by  Its  executive  officers  at 
a  time  when.  If  in  fact  unauthorized,  there 
was  a  full  and  fitting  opportunity  to  disavow 
and  repudiate  them. 

The  plaintiffs  were  also  properly  allowed  to 
Introduce  the  contract  between  the  town  and 
Moses  S.  Austin,  under  which  be  constructed 
tbe  sewers  In  question,  upon  a  certain  plan 
and  for  a  certain  price,  although  he  was  the 
only  signer  of  the  document.  That  Informality 
was  Immaterial  after  the  contract  had  been 
fulfilled. 

A  bm  of  exceptions  has  been  aHowed,  which 
was  tendered  by  tbe  plaintiffs  on  account  of 
the  denial  of  tbelr  claim  for  an  Injunction.  II 
was  Dot  filed  during  tbe  term,  but  wlttln  fire 
days  after  the  allowance  of  tbe  appeal.  "We 
are  of  oplblon  that  It  was  seasonably  filed, 
under  Pnb.  Acts  1897,  p.  892,  {  18.  That  It 
was  not  pres^ted  before  the  rising  of  the 
court  was  excused  by  tbe  delay  In  making  up 
the  finding,  and  the  consequent  postponement 
of  the  date  of  taking  the  appeal.  The  stat- 
ute must  be  construed  according  to  Its  spirit 

Tbe  plaintiffs,  !n  argument,  have  asked  for 
such  a  modification  of  tbe  Judgment  as  to  add 
an  Injunction  to  tbe  award  of  damages.  Their 
bill  of  exceptions.  In  tbe  abeence  of  a  cross 
appeal,  affords  no  foundation  for  sucb  relief; 
nor  is  11  necessary,  under  tbe  statute,  to  pass 
for  any  purpose  upotf  the  point  which  It  pre- 
sents, since  It  in  no  manner  affects  tbelr  right 
to  damages,  and  no  new  trial  Is  granted. 
There  Is  no  error.  Hie  other  Judges  concur' 
red. 
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Appeal  of  UATTHBWS. 
(Sapnas  Oonrt  ot  Brron  of  Ooimectleiit.  Jul 
19,  1900.) 

SZBCUT0R8  AND  ADMINTSTRA.TOR8-DI8TRI- 
BUnON  BT  AORmumr— ADHimSTRATOR'a 
ACCOUNTS-^ROBATB  COURIWURISDICTION 
— APPEAJL. 

1.  Under  Qea,  St.  {  629,  providlnc  that  a  dlrl- 
slon  of  the  estate  of  ao  Intestate  07  agreement 
oi  the  parties  interested,  executed  and  filed  In 
the  probate  court,  shall  operate  as  a  Talid  dla- 
tribntion  of  such  estate,  the  execution  and  filing 
of  an  agreement  by  all  the  heirs  of  a  decedent, 
wherein  they  agreed  what  esdi  of  them  ehould 
have  and  take  as  his  or  her  share  of  the  eatste, 
does  not  detffive  the  probate  coort  of  Jnrisdic- 
tion  OTer  the  adminlstrator'a  accoonts,  where  at 
the  time  of  the  filing  of  the  agreement  there  bad 
been  no  settlement  thereof,  and  there  remained 
in  the  execQtor**  hands  a  considerable  pert  of 
the  estate. 

2.  On  appeal  from  a  decree  of  the  probate 
court  adjud^og  that  it  has  no  Jurisdiction  to  bear 
and  detennme  an  administrator's  accounts  after 
a  distribution  bj  agreement  of  the  intestate'a 
estate,  the  soperior  conrt,  on  reversing  socb  de- 
cree, may  settle  the  administration  aeconnt  aa 
■  tuUr  as  eonld  be  done  by  the  probate  ooort, 
witnoat  remanding  it  to  that  court. 

Case  xeaerred  from  superlcv  court,  Ttriland 
COU11I7;  Sllaa  A.  Robinson,  Judge. 

i^niUcatlon  by-Bngeula  G.  Matthews  and 
Others  to  compel  Alvarado  Howard  and  an- 
other, administrators  of  tiie  estate  of  Julius 
Gonvezs^  to  settle  their. acoonnts.  From  a 
decree  of  the  probate  court  adjudging  that  It 
had  no  jurisdiction  of  tihe  accounting,  peti- 
tioners appealed.  The  superior  court  found 
Cacts,  and  reserved  the  cause  for  ^vice  of 
the  snprome  court  Decree  of  probate  court 
reversed,  and  cause  remanded  to  superior 
court  for  accounting. 

The  facts  found  are.  In  substance,  these: 
Julius  Oonverse,  of  Stafford,  in  this  state,  died 
intestate  In  Jane.  1S82,  leaving  a  widow,  Ml- 
ra  L.  Converse,  and  four  children,  to  wit  Eu- 
genia C.  Matthews,  wife  of  A.  B.  Matthews, 
of  Chicago,  and  Lillian  A.  Lee,  wife  of  Wil- 
liam Lee,  J.  Cbrl  Converse,  and  Louis  S.  Ctm- 
verse,  all  of  said  Stafford.  In  June,  1892, 
Alvarado  Howard  and  J.  U.  Sbeehan  were 
appointed  as  administrators  of  the  estate  of 
said  deceased,  and  they  at  once  accepted  said 
apptdntment  and  duly  qualified.  In  March, 
1803,  the  administrators  filed  In  court  an  in- 
ventory of  said  estate,  without  appraisal.  On 
the  14th  of  June,  1893,  they  filed  in  court  a 
preliminary  statement  of  money  received  and 
payments  made,  with  accompanying  sched- 
ules, which  on  the  same  day  the  court  order- 
ed to  be  recorded  and  kept  on  file.  On  the 
19th  day  of  June,  J.898,  a  paper  signed  by  the 
widow  and  the  four  children  aforesaid,  who 
were  all  the  persons  interested  In  the  estate, 
and  were  all  "capable  to  act,"  was  filed  and 
recorded  In  said  probate  court  Said  pap«- 
purported  to  be  executed  under  the  provisions 
of  section  tt20  of  the  General  Statutes.  In 
that  paper  the  parties  thereto,  among  other 
things,  agreed  as  follows:  "That  It  Is  deslra- 
bte,  and  for  the  beet  interest  of  all  of  us,  par- 
tl«  hereto,  that  a  division  and  distribution  of 


this  Intestate  estate  should  and  ought  to  be 
made  by  mutual  agreement  by  and  among  us, 
as  Is  permitted  and  authorised  in  such  prem- 
ises" by  the  statute  aforesaid;  "that  after 
the  payment  ot  all  legal  debts  of  said  Intes- 
tate from  the  fund  made  up  from  cash  and 
the  proceeds  of  the  securities  belonging  to 
said  estate,  save  as  below  excepted,  we  each 
agree  to  acc^t  such  part  of  the  remainder  of 
said  fund  as  each  of  us  is  by  law  entitled  to 
receive,  namely,  one-third  part  of  such  re- 
mainder to  Mlra  L.  Converse,  and  one-sixth 
part  of  such  remainder  to  each"  of  said  foui 
children.  Then  follow  certain  provisions,  the 
substance  of  which  may  be  thus  stated:  (1) 
Au  agreement  by  each  and  all  of  said  parties 
to  "accept"  the  distribution  of  the  shares  of 
the  capital  stock  of  four  named  corporations 
as  set  forth  In  said  paper;  (JS)  an  agreement 
as  to  what  the  widow  should  have  under  the 
distribution  In  addition  to  her  share  of  said 
capital  stock,  in  which  ft  was  also  agreed  that 
the  administrators  should  pay  to  the  widow 
$12,000,  "proportionally  from  the  separate 
shares"  of  the  four  diUdren.  for  the  release 
of  her  right  of  dower  In  certain  real  estate; 
(3)  an  agreement  by  the  four  children  as  to 
the  dlvlshm  of  the  real  estate;,  and  a  state- 
ment of  the  8i>eciflc  real  estate  to  be  accept- 
ed by  each  child.  In  Dec^ber,  18M,  the  ad- 
ministrators filed  In  said  court  two  certain 
schedules  supidementary  to  the  inventory, 
one  itemlaing  this  entry  In  the  original  In- 
ventory, "Gash  with  bankers  and  brokers, 
'  $46,000."  and  the  other  ttanizing  "all  property 
discovered  and  omitted"-  from  the  original  In- 
vfflitory.  In  March,  1800,  Eugenia  C.  Ma^ 
thews  prayed  the  court  to  order  the  adminis- 
trators to  file  their  account  and  the  court  or- 
dered them  to  do  so  on  or  before  Ai«U  10. 
1896.  On  that  day  the  administrators  filed  an 
accotmt  la  court  This  was  supplemented 
and  made  more  spedflc  by  schedulee  thereaft- 
er filed  by  order  of  court  All  of  said  accounts 
and  schedules  wero  duly  filed  and  recorded. 
On  the  Xst  of  August  1806,  a  hearing  was 
had  on  the  allowance  of  this  account  The 
court  found  that  said  account  was  "a  prelimi- 
nary account  of  the  distribution  of  said  es- 
tate," and  ordered  It  to  be  k^t  on  file  and  re- 
corded, and  made  "a  part  of  the  final  admlA- 
istration  account,  subject  to  such  corrections 
of  errors  and  omissions  as  the  court  may  or- 
der and  approve."  The  court  further  ordered 
the  administrators  to  file  their  final  admlnla* 
tration  account  on  or  before  the  14th  ot  No* 
vember.  1806.  On  said  day  the  administra- 
tors filed  an  administration  account  in  court 
On  the  16th  of  October,  1898,  the  administra- 
tors filed  In  court  an  accouAt  stating  that  It 
"contains  a  true  statement  of  all  moneys  re- 
ceived and  expended  by  them"  as  administra- 
tors, and  that  all  claims  allowed  by  them 
against  said  estate  have  been  discharged.  At 
the  hearing  had  upon  the  administration  ac- 
count in  Nov^ber,  1898,  the  court  held  "that 
the  adjudication  of  the  accounts  filed  Novem- 
ber 16,  1806,  and  October  IS.  1898,  la  no\ 


Digitized  by 


Google 


Conn.) 


APPTCAT.  OF  MATTHEWa 


171 


within  th4  Jurisdiction  of  this  court"  and  de- 
creed accordingly.  From  this  action  at  the 
court  an  appeal  was  taken  by  Mrs.  Matthews 
to  the  siq  wrior  court  The  questlona  reserved 
are  six  In  number.  The  subetance  of  the  first 
flTe  may  be  stated  thus:  Whether,  after  the 
flllng  and  recording  of  Exhibit  S,  the  conrt  of 
probate  had  any  further  jurisdiction  over  the 
accounts  of  the  administrators,  and,  if  yea,  to 
what  extent;  and  the  last  Is  whether,  on  the 
appeal  to  the  superior  court  in  this  case,  that 
court  "has  jurisdiction  wrw  the  accounting  of 
the  admmi8traton»  •  •  •  and.  If  w,  to 
what  extent" 

Bdward  D.  Robblna,  for  Bngenla  0.  Uat- 
thewa.  Cbarlei  B.  Perkins,  for  admlnistratora. 

TOBRANCE,  J.  (after  stating  the  facts). 
Tlie  prlnciiuil  question  in  this  case  relates  to 
the  op^ntlon  and  ecrect  of  the  recorded  agree- 
ment upon  the  jurisdiction  of  the  court  of  pro- 
bate, and  not  to  its  binding  force  upon  the 
parties  to  It  These  two  qtustlona  are  dis- 
tinct and  separate.  If  the  Instrument  Is  bind- 
ing upon  the  parties,  it  does  not  necessarily 
follow  that  It  affects  the  jurisdiction  of  the 
court  The  precise  claim  of  the  administra- 
tors Is  in  effect  that  upon  the  recording  of  the 
agreement  the  power  of  the  court  under  the 
circumstances  of  this  case,  to  adjudicate  up- 
on the  administration  account  was  at  an  end. 
We  are  of  opinion  that  this  claim  Is  without 
foundation.  Our  statute  (section  628)  pro- 
Tides  two  modes  of  distribution,  namely,  one 
by  aiq^olnted  distributors,  and  one  by  the 
parties  themselves.  This  is  an  ancient  stat- 
ute originally  passed  In  1699.  Bev.  St.  180S, 
H  12,  18>  and  notes.  Its  language  originally 
was  that  the  agreement  of  distribution  "shall 
be  accepted  and  allowed  for  a  settlement  of 
said  estate."  This  remained  the  language  of 
the  statute  until  1876,  when  It  was  changed, 
apparently  by  the  reTlsers,  to  this:  "Shall 
t>e  a  valid  distribution  of  the  estate."  Rev. 
St  1875.  p.  S72, 1  6.  This  last  is  the  language 
of  the  present  statute.  The  word  "settle- 
ment' in  the  earlier,  and  the  words  "valid 
distribution"  In  the  later,  statutes,  mean  the 
same  thing.  They  both  descrit>e  the  effect 
or  result  of  one  and  the  same  act  in  the  set- 
tlement of  estates,  namely,  that  which  ascer- 
tains and  idetermines  the  Individual  shares  of 
the  distributees  in  and  to  specific  property. 
Such  an  act  of  distribution,  when  It  ts  In  all 
respects  according  to  law,  pnts  an  end,  ordi- 
narily, to  the  power  of  the  probate  court  over 
the  "estate"  and  over  the  property  distributed, 
save  In  a  few  exceptional  cases,  which  it  Is 
unnecessary  to  consider  here  and  now.  'It 
must  be  admitted  that  very  generally  the  dis- 
tribution of  an  estate  Is  the  last  act  of  admin- 
istration, and  closes  the  ooncem."  Hosmer, 
G.  In  Griswold  Bigelow,  6  Conn.  258. 
266.  Distribution  by  agreement  of  the  par- 
ties la  but  a  substitute  for  distribution  by  ap- 
pointed distributors.  Baxter  v.  Gay,  14  Conn. 
110.  122;  Sevmoor  t.  Seymour.  22  Oouq.  272. 


Both  are  statutory  modes  of  distribution,  and 
to  be  effective,  so  as  to  put  ail  end  to  the 
power  of  the  court  of  protrnte  over  the  settle- 
ment of  the  estate  and  over  the  property  dis- 
tributed, the  requirements  of  the  statute  must 
be  complied  with.  Dickeueon's  Appeal,  54 
Conn.  2Zi,  6  AtL  422.  When  such  require- 
mento  have  been  complied  with,  the  one  mode 
is  just  as  effective  and  conclusive  as  the  other, 
and  no  more  so.  Before  a  distribution  valid 
for  all  purpo8e8~one  that  will  put  an  end  to 
the  settiement  of  the  estate  and  the  power  of 
the  court—can  be  made  in  either  of  the  stat- 
utory modes,  the  estete  to  be  distributed  must 
be  first  ascertained  by  tdiat  court  by  the  sefr 
tlement  of  the  administration  account  and 
the  deduction  of  the  ascertained  expenses  and 
charges.  This  is  a  condition  precedent  to 
such  a  distribution  as  will  put  an  end  to  the 
jurisdiction  of  the  probate  court  over  the  uo- 
settled  administration  account  Bdmond  t. 
Oanfleld,  8  Conn.  87,  90;  Davenport  v.  Blch- 
ards,  16  Conn.  810,  818.  This  Is  manifestly 
so  as  to  the  power  of  distributors,  and  the 
parties  have  no  greater  power  In  this  respect 
than  distributors.  Webster  v.  Merriam,  9 
C<Hm.  226-229.  It  Is  clearly  within  the  pow- 
er, and  It  is  the  duty,  of  the  court  of  probate, 
before  final  distribution  Is  made  In  either  of 
the  statutory  modes,  to  ascertain  the  "estete" 
to  be  distributed,  by  adjudicating  upon  and 
settling  the  administration  account;  and  if 
before  this  is  done  the  court  accepta  a  dia- 
trlbtttlon  made  by  Its  distributors,  or  records 
one  made  by  the  parties,  Ite  power  and  ite 
duty  In  respect  to  the  administration  account 
remain  as  before,  and  are  not  affected  by 
such  acceptance  or  recording.  The  record  In 
the  present  case  rtiows  that  when  the  agree- 
ment In  question  here  was  recorded,  there  had 
been  no  settiement  of  the  administration  ac- 
count In  the  court  of  probate  or  elsewhere, 
and  that  no  such  settiement  has  been  since 
had.  It  also  shows  that  after  the  agree- 
ment was  recorded  the  estate,  or  a  considera- 
ble part  of  It  was  not  delivered  over  to  the 
parties,  but  remained  in  the  hands  of  the  ad- 
ministrators for  some  years,  and,  for  aught 
that  appears,  is  still  in  their  bands,  snd  that 
they  have  purported  to  hold  it  and  deal  with 
It  as  administrators.  It  further  appears  that 
disputes  as  to  certain  items  of  property  of  the 
estete  have  existed  between  the  distributees 
and  the  administrators  from  the  beginning, 
and  that,  since  the  agreement  was  made,  both 
the  parties  and  the  prot)ate  court  have  made 
repeated  attempte  to  have  the  administration 
accounte  settied.  Under  such  circumstances 
there  Is  nothing  in  the  stetute  which  requires 
us  to  hold  that  the  agreement  put  an  end  to 
the  jurisdiction  of  the  probate  conrt  over  the 
settlement  of  the  accounts.  We  have  consid- 
ered the  effect  and  operation  of  the  agreement 
only  so  far  as  It  relates  to  its  claimed  effect 
upon  the  jurisdiction  of  the  court  of  probate 
over  the  administration  account  The  ques- 
tion as  to  Its  effect  and  operation  upon  and 
between  the  parties  or  otherwise  Is  not  before 
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OS,  and  has  not  bew  considered.  W«  think 
the  eoart  of  probate  la  November,  1898,  bad 
fun  JmlBdlcttcm  over  the  admlnlHtratlon  ac- 
eonntB  and  the  aetflement  tbereof,  as  to  all 
matters  not  prerlonslT  paised  npcm  It, 
wtaether  snch  matters  occurred  beftwe  or  after 
Hie  record  of  the  agreement 

The  remaining  qneatlon  la  whether  oo  the 
app^  In  this  case  from  the  decree  of  Qie  pro- 
bate court,  denying  that  It  bad  JurlBdlctl«i 
over  the  administration  account  and  the  settle- 
ment thereof,  the  superior  court  may,  on  dla- 
affirming  that  decree,  go  fwward  and  settle 
that  account,  c«  wheth»  the  matter  must  go 
batft  to  the  ^ba-te  coort  tor  settlement 
Urs.  Matthews  applied  to  the  probate  court 
for  a  settlement  of  said  account  and  the  court 
on  each  application  ordered  an  account  to  be 
filed.  At  the  bearlngHhat  court  decided. that 
It  had  no  jurisdiction  over  the  settlement  of 
the  account  An  am»eal  was  taken  from  that 
decision  to  the  superior  court  and  the  cause  Is 
now  pending  there.  We  tbink  that  court  as 
an  appellate  court  of  probate,  has  power  to 
go  forward  and  settle  the  administration  ac- 
count as  fully  as  the  same  might  be  done  In 
the  prolate  court,  and  that  the  Interests  of  aU 
concerned  will  be  best  subserved  by  sudi  a 
course. 

The  stvoior  court  Is  advised  (1)  to  disaffirm 
the  decree  «f  the  probate  court  appealed  from 
In  this  case;  (i^  that  It  has  power  to  go  for- 
ward and  setUe  the  administration  account  as 
fully  as  the  same  could  have  been  done  In  the 
probate  court  had  that  court  entertained  ju- 
risdiction of  that  account  Oosts  In  this  court 
are  aUoweil  to  the  an^dlant 


(90  Ud.  5BB) 

PENINSULA  CONST.  CO.  v.  MERRITT  et  al, 
(Court  of  Appeals  of  Maryland.  Jqq.  11,  1900.) 

INJUHOnON-«ROUNDS  OF  RELIEF— Hmm- 
PUCITY  OF  B0IT8— DBFBNSBS— 
AVAIUkBLB  AT  LAW. 

1.  Equity  will  not  restrain  the  prosecution  of 
colts  at  law  merely  to  jwevent  multiplicity  of 
niit8,witboat  regard  to  other  considerations. 

2.  wh«e  a  gamisbee,  after  denying  all  liaUl- 
tty  in  nnmerouB  attachments  to  reacli  an  alleged 
indebtedness  to  the  defendant,  was  sued  by  the 
defendaot  on  the  same  indebtedness,  in  which 
suit  the  garnidiee  pleaded  to  the  merits,  equity 
would  not  enjoin  the  prosecution  of  snch  suits, 
and  require  an  adjudication  of  all  the  coutro- 
ver^es  in  one  proceeding  in  equitj,  merely  on  the 
ground  that  tiie  trial  of  the  latter  suit  first  would 
expose  him  to  the  risk  of  double  liability,  ^nce 
he  could  have  avoided  the  risk  by  pleading  the 
pending  attadiments  in  abatement  in  that  suit 

Appeal  from  circuit  court  ot  Baltimore 
city;  Henry  Stockbrldge,  Judge. 

BlU  by  the  Peninsula  Construction  Com- 
pany against  WlUlam  C.  Merrltt  and  others. 
Vrojxi  a  decree  refusing  a  preliminary  In^ 
junction,  complainant  appeals.  Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
PAGB,  PBARCEl.  POWLER,  BOYD,  BRIS- 
COE, and  SCHMUCKER,  JJ. 

Taylor  &  Eeech,  3.  P.  Brans,  and  Wm.  L. 
Abubury,  for  appellant  Howard  Bryant  J- 


M.  Blarshau,  and  Tboa.  R  Ifatikall,  fW  ap- 
peUeea. 

PBABOB,  J.  Tills  appeal  Is  tnlmD  fion  a 

decree  of  circuit  court  No.  2  of  Baltlmora 
city  refusing  a  preliminary  Injunctimi.  Tbe 
facts  ot  the  cMe  are  few  and  timple^  and  we 
regard  the  law  by  whldi  Its  dUvMSltton  mnst 
be  controlled  as  free  from  serious  doubt 
The  bill '  makes  -ttie  fMIowIng  averments: 
TtxBt  the  appeltent  Is  a  cwporatlon  of  the 
state  of  West  Virginia,  for  the  constructloD 
of  raUwaya,  and  that  b^lng  engaged  In  the 
construction  of  the  Queen  Anne  Railway,  It 
sublet  a  portion  of  the  work  to  the  appellee 
William  a  Merrltt;  that  after  performing 
in  an  unsatisfactory  manner  part  the 
work  under  his  contract  tiierefor,  and  after 
receiving  frtwa  the  appellaiit  an  amount 
largely  In  excess  of  what  was  justly  due  tor 
the  work  performed,  be  abandoned  his  con- 
tract  which  the  appellant  was  obliged  to 
complete,  to  Its  great  loss  and  lujnry,  and 
that  there  Is  nothing  whatever  Justly  due  to 
said  Merrltt  under  said  contract;  that  the 
other  defendants,  37  In  all,  claiming  to  be 
(^editors  of  Merrltt  had  Instituted  attach- 
ments, to  all  of  which  the  appellant  had  been 
summoned  as  garnishee,  and  to  all  of  whtdi 
It  had  appeared  and  pleaded  nulla  Inma; 
that  since  the  instltatlon  of  said  atta4Ament 
suits,  Merrltt  had  brought  an  action  of  as- 
sumpsit to  recover  fSO.OOO  claimed  to  be  due 
him  for  work  and  labor  and  materials  under 
said  agreement  to  which  action  the  appel- 
lant had  appeared  and  pleaded  nonamvmp- 
Blt;  that  this  suit  and  safd  87  attacbmtots 
were  stlU  pending,  and  that  tiie  causes  of 
action  In  both  were  the  same,  the  attaching 
creditors  seeking  to  fasten  upon  the  same 
alleged  Indebtedness  claimed  by  Merrltt  in 
hlB  suit;  that  the  effect  of  the  situation  thus 
stated  was  to  subject  the  appellant  to  a  mul- 
tiplicity of  vexatious  suits,  to  unnecessary 
costs  and  cbarges,  and  to  the  danger  of  a 
double  liability  for  the  alleged  Indebtedness; 
and  that  it  was  therefore  entlded  to  have 
all  said  suite  determined  through  one  pro- 
ceeding In  equity,  by  means  of  Issues  to  be 
framed  and  tried  as  might  be  thereafter  di- 
rected. The  prayer  of  the  bill  was  that  all 
the  controversies  might  be  adjudicated  in 
equity  in  one  proceeding,  find  that  In  tte 
meantime  the  farther  prosecatlon  at  law  of 
all  said  suite  be  restrained  by  Injunction. 

We  are  unable  to  discover  In  the  record 
any  ground  for  Invoking  the  equlteUe  juris- 
diction of  the  court  There  Is  no  proof  that 
the  appellant  is  threatened,  as  It  alleges, 
with  a  multiplicity  <^  vexatious  suits  and 
actions.  The  attachments  which  are  pending 
are,  indeed,  quite  numerous,  but  each  of 
them  was  luatltuted  In  an  appropriate  juris- 
diction. Each  Is  based  upon  a  distinct  and 
Independent  cause  of  action,  evidenced  with 
the  particularity  required  by  the  statute,  and 
verified  by  affidavit  So  far,  therefore,  as 
these,  attechmente  alone  are  concerned,  we 
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can  conceire  of  no  ground  ui>on  wblcb  we 
eonld  dedare-tbem  Texatioiu,  and  ot  no  tear- 
won  why  the  mere  number  of  vncb  Balta 
■hoold  be  made  the  occasion  of  deTestlng 
the  courts  of  law  of  their  conceded  Jurisdic- 
tion. Certainly  the  Maryland  cases  cited  by 
the  appellant  do  not  sustain  Its  contention 
that  "in  this  state  equity  has  jurisdiction  on 
the  sole  ground  of  preventing  multiplicity  of 
suits,  without  regard  to  any  other  considera- 
tion." In  all  of  these  cases  there  will  be 
found  special  grounds  for  the  interposition 
nt  egnlty.  In  Lucas  t.  McBlalr,  12  GUI  &  J. 
1,  the  injunction  was  granted  to  prevent  the 
commissioners  of  lotteries  from  granting  lot- 
tery licenses  and  selling  tlcfcets  in  Tiolatlon 
of  the  rights  of  the  town-hall  commissioners 
of  Baltimore  city  under  an  act  of  aasembly, 
and  to  prevent  the  necessity  of  the  bringing 
of  a  multiplicity  of  suits  by  the  complain- 
ants to  protect  their  franchises.  So,  in 
Snowden  t.  Dlsp^isary,  60  Md.  85,  the  relief 
was  granted  t>ecause  the  bill  prayed  a  dls- 
coTery  of  all  fees  which  bad  been,  or  should 
have  been,  collected  by  Snowden  as  sberlJEC, 
and  which  was  essential  to  prevent  numer- 
ous suits  by  the  different  dispensaries,  with 
judgments  for  varying  amounts,  according 
to  the  proof  In  each  case,  and  to  secure 
among  all  the  dispensaries  the  equal  distri- 
bution of  the  fines  prescribed  by  the  act  of 
assembly.  In  Scarborough  v.  Scotten,  68 
Md.  137.  14  AtL  701,  the  injunction  was 
granted  because  the  actual  delivery  up  of 
the  several  notes  In  controversy  was  neces- 
sary to  enable  complainants  to  recover  the 
value  thereof  at  that  time,  since  both  in  tro- 
ver and  replevin  the  measure  of  damages  re- 
coverable would  not  give  the  full  and  ade- 
quate relief  assured  by  delivery  of  the  notes, 
with  the  present  right  of  action  thereon. 
We  may  properly  refer  here  to  Insurance  Co. 
V.  Caulk.  86  Md.  886.  88  AU.  801.  as  the  lat- 
ent expression  of  this  court  pertinent  to  this 
case,  in  which  it  was  held  that  the  mere 
fact  that  several  attachments  by  different 
persons  are  laid  in  the  hands  of  one  holding 
fnnds  beloQglug  to  the  d^endant  debtor  does 
not  of  Hself  entitle  such  garnishees  to  file  a 
bm  of  interpleader  against  such  creditors. 

It  was  contended,  however,  that  the  effort 
to  force  Merritt's  suit  to  trial  before  the  trial 
of  the  several  attachment  suits  exposed  the 
appellant  to  the  risk  of  a  double  liability, 
and  that  upon  this  ground  the  jurisdiction 
of  equity  was  clear.  But  we  cannot  adopt 
tills  view.  The  appellant  was  not  a  stake- 
holder between  contending  parties,  as  was 
Beaston  in  the  case  of  Bank  v.  Beaston,  7 
GIU  &  J.  428,  relied  on  by  it  to  sustain  this 
contention.  Beaston  admitted  his  Indebted- 
ness in  a  specific  sum  to  the  Elkton  Bank,  and 
the  court  intimated  surprise  that  In  the  con- 
flict of  claim  between  the  attschlng  creditors 
ne  had  not  brought  them  Into  chancery, 
where  the  rights  and  priorities  of  each  might 
hav«  bsen  adjudicated  without  prejudice  to 


him.  But  the  appellant  denies  any  Indebted 
nesB  whatever  to  Merritt,  and  there  Is  m 
conflict  of  claim  between  the  attaching  cred 
Iters,  so  that  the  case  cited  can  have  nt 
weight  as  authority  in  this  case.  Indeed,  tbi 
denial  of  Indebtediaess  alone  is  sufficient  ti 
show  that  the  injunction  cannot  be  granted 
because,  as  stated  in  Worthington  v.  Lee,  6j 
Md.  536,  "In  order  to  entitle  the  plaintiff  to 
restrain  proceedings  at  law  the  bill  must 
show  grounds  upon  which  the  action  at  law 
can  be  sustained,  or  otherwise  the  bill  Is  de- 
murrable. In  other  words,  the  bill  must 
show  a  real  necessity  for  coming  to  the  court 
for  the  Injunction."  And  if  there  is  no  In- 
debtedness from  the  apt>ellant  to  Merritt,  as 
averred  by  the  bill,  there  can  be  no  recov- 
ery, either  by  him  or  any  of  the  attaching 
creditors  But  we  do  not  think  the  mere 
pendency  of  Merritt's  suit,  nor  its  mere 
pressure  to  trial  before  the  trial  of  the  at 
tachment  suits,  exposed  the  appellant  to  t 
double  liability,  because,  however  the  law 
may  be  elsewhere,  it  has  been  settled  In  thib 
state  ever  since  the  case  of  Brown  v.  Som' 
ervllle,  8  Md.  444,  that,  wbere  the  defendant 
in  the  attachment  sues  the  garnishee  on  thi 
attached  chose,  the  garnishee  may  plead  tht 
peudlng  attachment  In  abatement.  Judgt 
Tuck  said:  "At  any  time  before  such  appll 
cation  [that  is,  application  of  the  tbiog  at 
tached  to  the  payment  of  the  defendant's 
debt  to  the  plaintifT]  has  been  made  the  de- 
fendant may  sue  his  debtor,  the  garnishee, 
on  the  attached  chose,  and  recover,  unless  he 
pleads  the  pending  attachment  Id  abatement. 
If  it  has  progressed  to  judgment  and  pay- 
ment, or  execution  executed,  this  cohstltutes 
a  defense  in  bar.  This  view  of  the  law  doe's 
no  injustice  to  any  of  the  parties.  If  &ey 
adopt  the  proper  mode  of  proceeding.  The 
plaintiff  in  the  attachment  cannot  complain, 
if,  having  neglected  to  prosecute  the  remedy 
of  hU  choice  according  to  the  exigency  of 
that  process,  be  ultimately  loses  Its  benefit: 
and  the  garnishee  Incurs  no  risk  of  payment 
to  both  his  own  creditor  and  the  plaintiff  in 
the  attachment,  because,  as  we  have  seen, 
he  may  In  one  condition  of  the  attachment 
case  make  it  the  ground  of  abating  the  de- 
fendant's suit  against  him,  and  In  the  other 
aspect  may  defeat  it  altogether."  If  the  ap- 
pellant be  now  exposed  to  the  risk  of  a  dou- 
ble liability,  It  is  not  the  consequence  of  the 
Institution  of  any  of  these  suits,  nor  of  any- 
thing done  by  the  plaintiffs  In  the  progress 
of  such  suits,  but  of  its  own  election  to  plead 
to  the  merits  in  the  principal  salt,  Instead  of 
pleading  in  abatement 

As  the  views  we  have  expressed  will  re- 
quire us  to  affirm  the  decree,  we  do  not 
think  it  expedient  to  consider  whether  the 
damages  claimed  by  Merritt  from  the  appel- 
lant can  be  made  the  subject  of  attachment, 
or  to  express  any  view  on  the  .question  of 
Uicbes  in  filing  the  bill.  The  decree  wUl  be 
affirmed,  with  coats  above  and  below. 
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BEAL-ESTATB  ft  IMPROYEUENT  CO.  OF 

BALTIMOBB  T.  PHILLIPS  et  aL 
(Court  of  Appeals  of  Maryland.  Jan.  11, 1900.) 
KBCBANic's  uBtt-GLAiua-rUimsmatm 

— NOTICB-PABTNBBSHIP—  PART- 

NBR'B  uuBiurnr. 

1.  Code,  art.  63,  |  41,  authorizing  ameodmenta 
to  mecbanica'  liens,  provides  that  the  article 
■hall  hare  the  same  effect  as  Uva  which  are 
remedial  in  their  oatore,  and  sadb  amendment 
shall  from  time  to  time,  and  at  nnj  time,  be  made 
in  the  proceediDgs,  commencing  with  the  lien  to 
be  filed  and  extending  to  all  aubseqaent  proceed- 
ings, as  may  be  necessanr  and  proper,  except  that 
the  Uen  filed  shall  not  be  enlarged.  Hcut,  Otat 
where  a  material  man  filed  a  mecliani<f  ft  lien.  In 
which  he  stated  that  J.  was  the  contractor  and 
builder,  and  another  was  the  repated  owner  of 
the  vraperty,  and  on  the  trial  of  an  action  to  en- 
force auch  lien  It  appeared  that  1.  and  another 
were  both  bnilders  and  equitable  owners  of  the 
property,  claimant  was  «ntitled  to  amend  his 
claim  by  stating  snch  facts  after  the  time  had  ex- 
pired for  the  filing  of  the  lien,  though  he  liad  not 
givea  notice  of  his  Intention  to  file  the  ll&l  re- 
quired by  10.  1 11,  since,  the  builders  with  whom 
tne  contract  was  made  being  also  the  owners,  no 
snch  notice  was  required. 

2.  Where  a  finn  of  builders  entered  into  an 
agreement  for  the  erection  of  a  building  on  cer- 
tain property  on  which  they  had  a  contract  to 
purchase,  the  fact  that  materials  were  fumlabed 
to  one  of  the  members  of  such  firm  for  the  erec- 
tion of  the  bnilding.  and  that  the  other  waa  not 
a  party  to  the  purchase  thereof,  did  not  rdeaae 
his  interest  In  the  property  from  liability  for  a 
mechanic's  lien  therefor. 

Appeal  from  drcuit  court,  Frederick  oonn- 
t7,  In  egnlty;  James  McSherrj,  Clilef  Jndga 

Action  by  William  PhllUpa  &  Son  agaiiwt 
the  Beal-Estate  ft  InviOTemoit  Conqwny  itf 
Baltimore  to  CoredoBe  a  mechanics  lloi. 
From  a  Judgment  in  faror  of  plaintiffs,  de- 
fendant appeals.  Alttrmed. 

Azgned  before  FOWLER.  PAOB,  PBABCB, 
and  SOaSfUCKSB,  JJ. 

Charles  W.  Boas,  B.  F.  Beich,  and  John  S. 
Newman,  for  appellant  Ullton  Q.  Umer,  a 
O.  Keedjr,  and  Hammond  Umw,  for  vptflees. 

FOWLEB,  J.  The  appellees  are  dealers  In 
lumber.  .  They  furnished  labor  and  building 
materials  for  a  building  which  was  erected  at 
Brunswick,  in  Frederick  county,  Md.,  by  Cal- 
vin A.  Johns  and  Anthony  E.  Lechler  and 
their  assignees,  under  an  agreement  In  writ- 
ing with  the  Beat-Estate  ft  ImproTement 
Company  of  Baltimore,  then  the  owner  of  the 
ground  on  which  the  building  was  to  be  erect- 
ed. By  the  terms  of  this  agreement  Johns 
and  Lechler  were  to  complete  the  building  In 
accordance  with  certain  plans  and  apecifica- 
tions,  and  to  furnish  the  employfis  of  the  Bal- 
timore ft  Ohio  Bailroad  Company  with  cer^ 
tain  accommodations  at  stipulated  prices,  in 
consideration  whereof  the  ImproTement  com- 
pany agreed  to  convey  the  property  to  them 
In  fee  simple  upon  the  completion  of  the 
building.  Johns  and  Lechler  commenced  the 
building,  and  during  the  month  of  October, 
1880,  the  appellees  furnished  materials  to  the 
value  of  I666.7S,  which  were  used  in  the 
■tmctnre.   It  Is  tor  tiiese  materials  that  the 


appellees  filed  their  mechanic's  Uen  claim  on 
the  26th  of  January,  1891.  On  the  1st  of 
February  subsequent  to  the  filing  of  tUs 
claim,  Johns  and  Lechlw  assigned  all  their 
rights  and  interests  nnder  their  ^[reement 
with  the  ImproTement  company  to  C  S. 
Chase,  and  he,  on  June  22d,  assigned  all  his 
rights  under  the  original  contract  to  Milton 
V.  BIchards,  each  in  thtir  turn  agreeing  to 
assume  all  the  obligations  of  the  original  con- 
tract, as  well  as  the  liabilities  of  their  prede- 
cessor In  title.  On  the  next  day  the  im- 
provement company  conveyed  In  fee  to  BIch- 
ards the  lots  on  which  the  building  had  in  the 
meantime  been  erected,  and  on  February  4, 
1886,  BIchards  conveyed  the  property  to  the 
inqtrovement  company,  with  the  hotel  build- 
ing completed.  It  is  conceded  that  the  ma- 
terials for  which  the  claim  was  filed  were 
furnished  for  and  used  In  the  hotel  building, 
and  that,  if  the  lien  clahn  be  valid.  It  at- 
taches to  the  equitable  interest  of  Johns  and 
Lechler  which  was  seated  by  their  contract 
with  the  Improvement  onnpany,  which  equi- 
table Interest  has,  by  several  assignments, 
vested. In  that  company.  We  have  said  that 
the  lien  clahn  of  the  app^lees  was  filed  on 
the  20th  of  January.  1891.  As  then  filed, 
Calvin  A.  Johns  was  described  as  contractor 
or  builder,  and  the  Baltimore  &  Ohio  Bailroad 
Company  as  owner  or  reputed  owner.  On 
the  6th  of  January,  1892,  the  ^>pelleeB  filed 
their  bill  In  the  dreolt  court  for  Frederick 
county  against  Johns,  the  Baltimore  ft  Ohio 
Bailroad  Company,  and  BIchards  to  enforce 
their  Uen  claim.  BIdiards  is  the  only  defoid- 
ant  who  answered.  Testimony  waa  taken, 
and  it  was  discovered  tiiat  a  mistake  had 
been  made  in  the  preparation  of  the  daim, 
and  that.  Instead  of  Johns  being,  as  he  was 
therein  called,  a  contttuitor  or  builder,  he  and 
Lechler  were  the  equitable  owners  of  the 
property,  as  well  as  the  builders.  The  ap- 
pellees made  known  this  state  of  facts  to  the 
court  by  a  petition  asking  leave  to  amend, 
which  was  granted,  and  the  amendment  iras 
accordingly  made  more  than  six  months  aft- 
er the  expiration  of  the  period  during  which 
the  original  dalm  could  have  been  filed.  A 
decree  was  passed  by  the  court  below  estab- 
lishing the  llm  claim  of  the  ^pellees.  From 
this  decree  the  Improrement  ctHnpany  has  ap- 
pealed. 

Upon  the  facts  of  the  case  It  must  lie  coa- 
ceded  that  if  the  lien  claim,  as  amended.  Is 
valid,— that  is  to  say,  If  the  court  below  had 
power  to  allow  the  amendment  in  question,— 
the  decree  must  be  affirmed;  and  this  result 
must  follow  because  the  mat«ials  were  fur- 
nished for  and  used  In  the  building,  and  the 
claim  was  filed  within  the  time  prescribed  by 
statute.  But  the  contention  Is  that  the  dalm, 
as  originally  filed,  Is  one  falling  under  sec- 
tion 11.  art  63,  of  the  Code,  which  provides 
that,  If  the  contract  for  work  or  materials  is 
made  with  any  person  except  the  owner,  the 
person  so  tnmishing  materials  shall  not  have 
a  Uen  unless  within  00  days  be  shall  give  no* 
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tice  In  writing  to  such  owner  of  bla  IntenticHi 
to  claim  the  lira.  And  In  another  section  of 
the  same  article  it  la  provided  that  the  claim, 
when  the  materlaU  are  famished  to  the  con- 
tractor, shall  set  forth  Ow  name  of  the  claim- 
ant ana  of  the  owner  or  reputed  owner.  It 
Is  conceded  that  no  notice  was  given,  and  It 
Is  clear  that,  If  the  amendment  which  was 
allowed  b7  the  court  Is  ^ectlve,  no  sndi  no- 
tice was  necessary,  for  the  evident  reason 
that,  If  Johns  and  Lechler  were  both  bnllders 
and  owners,  this  wonld  not  be  the  case,  with- 
in section  11  of  article  63,  requiring  snch  no- 
tice to  be  given.  The  main  and  controlling 
question  In  the  case,  therefore.  Is  whether 
the  amendment  allowed  In  this  case  Is  within 
the  terms  of  oar  statute  (Code,  art.  63,  |  41), 
which  Is  as  follows:  "This  article  shall  be 
constrned  and  have' the  same  effect  as  laws 
which  give  general  jurisdiction  or  are  reme- 
dial In  their  nature,  and  snch  amendments 
shall  from  time  to  time  and  at  any  time  be 
made  In  the  proceedings,  commencing  with 
the  dalm  ot  Hen  to  be  filed,  and  eztraidlng  to 
all  subsequent  proceedings,  as  may  be  necea- 
aary  and  proper:  provided  that  the  amount 
of  the  claim  or  lien  filed  shall  not  In  any  case 
be  «ilarged."  It  is  difficult  to  Imagine  any 
more  extensive  power  of  amendment  than 
that  conferred  by  the  section  just  quoted. 
One,  and  only  one,  limitation  appears  to  be 
^arad  upon  it,  namely,  "the  amount  (rf  the 
claim  or  lien  filed  shall  not  In  any  case  be  en- 
larged." It  is  true,  we  haye  held  that  be- 
cause proceedings  to  mforce  a  mechanic's  Ilea 
are  proceedings  In  rem.  an  amendment  will 
not  be  allowed  altering  the  description  of  the 
property  after  the  time  within  which,  under 
the  statute,  the  claim  can  be  filed.  But  evi- 
dently this  view  Is  based  upon  the  theory  that 
the  alteration  of  the  description  of  the  rem 
makes,  in  effect,  a  new  claim.  Ganlt  v.  Witt- 
man.  34  Md.  36.  If  the  lienor,  by  mistake, 
designates  and  describes  the  property  to 
which  his  lien  Is  to  attach  as  located  on  the 
aoufh  side  of  a  certain  street,  when  In  point 
of  fact  the  house  which  is  bailt  with  mate- 
rials furnished  by  him  is  on  the  north  side  of 
that  street,  It  is  clear  that,  if  such  a  mistake 
could  be  corrected  by  amendment  after  the 
expiration  of  the  statutory  period  of  idx 
m<Hiths,  the  practical  result  would  be  the  fil- 
ing of  a  new  claim  after  the  time  within 
irtilch  It  is  conceded  It  cannot  be  filed.  But 
tt  does  not  appear  to  us  that  th»e  Is  any 
such  difficulty  in  respect  to  the  amendment 
allowed  In  this  case.  Can  It  be  possible  that, 
the  statute  Itself  having  given  the  llemt  the 
right  to  use  either  the  name  of  the  owner  or 
the  name  of  the  reputed  owner,  he  should,  es- 
pecially In  a  court  of  equity,  and  under  the 
I»OTlsi<HU  of  a  stetute  to  be  construed  as  a 
statute  remedial  In  its  nature,  be  punished 
by  a  forfeiture  of  his  claim  because,  and  mly 
because,  he  has  used  the  latter  Instead  of  the 
flmner?  He  Is  not  required,  as  against  the 
ownw  yrium  Intoest  he  wishes  to  subject  to 
Us  daln^  to  search  the  records  to  ascertain 


who  holds  ^e  legal  title.  He  may  file  his 
fdalm  against  the  reputed  owner,  so  says  tbe 
statute,  and  it  certatoly  would  be  going  v^ 
far  to  say  that  he  may  not,  from  "time  to 
time,  and  at  any  time,"  amend  the  claim 
Inserting  ttie  name  of  the  real  in  the  place  of 
the  reputed  owner.  That  this  can  and  should 
be  allowed  where  the  interests  of  third  par- 
ties are  not  injuriously  affected,  we  have  no 
doubt  The  case  of  Lenderklng  v.  Rosenthal, 
63  Md.  30,  was  cited  by  appellant's  counsel 
to  sustain  the  proposition  that  material  men 
are  bound  to  Inquire  as  to  the  title,  and  that 
therefore,  it  would  be  Inequitable  to  allow 
such  an  amendment  as  this,  because.  Inas- 
much as  the  recorded  lien  daims  are  indoed 
in  the  name  of  the  ownnr,  such  name  should 
no  more  be  allowed  to  be  changed  than  the 
description  of  the  property;  otherwise,  the 
records  could  not  be  relied  on.  But  the  deci- 
sion of  the  case  just  cited  was  based,  not  up- 
on the  fact  that  the  material  men  had  a  right 
to  rely  upm  the  put)lic  record  of  the  claims, 
but  is  based  upon  section  9,  art  63,  whldi,  by 
ItB  very  twms,  provides  that,  when  materials 
are  furnished  to  a  lessee,  the  lien  attaches  to 
his  Interest  only,  and  that  therefore,  the  ma- 
terial man  is  bound  to  know  the  natnre.and 
extent  of  the  lessee's  Interest;  not  howavfiO', 
because  tbe  land  records  are  supposed  to  sup- 
ply the  necessary  information,  for  the  result 
Is  the  same,  so  far  as  the  material  man  -Is 
concerned,  whether  the  Interest  of  the  lessee 
be  a  legal  leasehold  title  under  a  lease  duly 
recorded,  or  under  a  omtract  tor  a  lease  not 
recorded,  and  not  required  to  be  recorded. 
liWdeAing  V.  Rosenthal,  supra. 

It  win  be  observed  that  the  efltect  of  tiie 
amendment  was  to  substitute  Johns  and  Lech- 
ler in  tbe  {dace  of  the  Baltimcs^  &  Ohio  Rail- 
road Company  as  ownor.  In  other  words,  in 
the  amended  claim  Johns  and  Lechler  are  de- 
scribed as  both  owners  and  builders.  Set^n 
41,  art  63,  relating  to  amendments  of  me- 
chanic's lien  claims  which  we  are  here  consid- 
ering, has  heretofore  been  considered  by  this 
court.  In  Blake  v.  Pitcher,  46  Md.  404,  it  Is 
said  that  "the  q>Irit  in  whidi  the  mechanic^ 
lien  law  Is  to  be  inteavreted  has  been  pre- 
scribed by  the  legislature,  and  impressed  in 
such  strong  terms  upui  Its  face  that  no  court 
can  mistake  Its  meaning.'*  It  Is  to  be  con- 
strued hi  tbe  most  liberal  and  comprehensive 
manner  in  favor  <tf  mechanics  and  material 
men.  See,  also,  Treosch  v.  Shryock,  06  Ud. 
832,  Rust  V.  Chlsolm,  07  Md.  879.  and  otbo- 
eases,  not  necessary  now  to  cite.  In  the  case 
of  ThomsB  V.  Barber.  10  Md.  S80,  Wehr  v. 
Shiyock,  S5  Md.  896,  and  some  others  relied  on 
by  ths  aniellant,  thto  court  dealt  with  the 
cases  as  presented;  no  question  as  to  the  right 
ot  amendment  having  been  considered,  the 
lienor  having  failed  to  amend  his  claim  so  as 
to  make  It  accord  with'  the  facte  of  tbe  case. 
But  In  the  case  of  Knox  v.  Hllty.  118  Pa.  St 
430,  11  Atl.  792,  and  other  cases  to  the  same 
effect  *o  mndi  relied  mi  by  the  appelant  it 
was  held  that  then  was  w^hlng  bt  the  Femi- 
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Bylvanla  statute  "which  In  the  least  degree 
glTes  sanction  to  the  Idea  that  any  poson 
may  be  thus  Introduced  against  whom  no 
t^t  to  file  a  claim  existed  when  the  amend- 
ment was  made."  In  the  case  just  dted  the 
supreme  court  of  Pennsylvania  say  that,  In- 
dependently of  the  Tlew  expressed  In  the  quo- 
tation Just  made  from  Its  opinion,  their  stat- 
ute provides  that  the  amendments  are  to 
be  allowed  for  the  purpose  of  attaining 
ttoe  and  a  fair  trial  on  the  merits.  "If."  say 
the  court,  "the  amendments  are  to  conduce  to 
a  fair  trial,  they  would  have  to  be  made  either 
before  or  at  the  time  of  the  trial;  not  long 
after  the  trial  was  finished,  judgment  entered, 
and  execution  Issued."  While  It  is  not  neces- 
sair  toe  us  In  this  case  to  hold  that  the  right 
given  by  our  statute  to  amend  the  Hen  claim 
and  all  subsequent  proceedings  extends  be- 
yond the  time  when  Judgment  or  decree  has 
been  entered,  yet,  as  we  have  seen,  this  court, 
in  Rust  V.  Chisolm,  supra,  practically  so  beJd 
by  remanding  that  case,  so  that  the  account 
or  blU  ot  particulars  of  materials  furnished 
might  be  amended.  We  are  unwilling,  how- 
ever, to  be  bound  t>y  the  restricted  construc- 
tion placed  upon  the  Pennsylvania  and  other 
statutes  allowing  amendments  In  mechanics' 
liens  and  proceedings  to  enforce  them,  for 
we  must  be  governed  by  the  broad  language  of 
oar  own  statute,  especially  tn  a  case  where, 
as-  here,  the  interests  of  third  parties,  bona 
fide  purchasers  without  notice,  are  In  no  way 
prejudiced.  That  such  Is  the  situation  In  this 
case  is  apparent  fr<Ha  the  evidence.  As  le 
said  hy  the  learned  Judge  who  delivered  the 
<^tnlon  in  the  court  ttelow:  "It  made  no  dif- 
ference that  the  Baltimore  &  Ohio  Railroad 
Company  was  stated  to  be  the  owner  or  re- 
puted owner  of  the  property.  Neither  the 
Real-Bstete  &  Im[a«vement  Company  nor 
Richards  was  misled  by  the  statement.  Both 
knew  the  exact  situation,  and  both  are  charge- 
able with  knowledge  that  a  lien  had  been  re- 
corded against  the  Interest  of  Johns  and  Lecb- 
ler."  As  we  have  already  Intimated,  we  are 
now  deaUng  with  the  case  before  ns,  and  not 
with  the  case  In  which  the  Interests  of  bona 
fide  purchasers  without  notice  are  Involved. 

In  conclusion  It  Is  necessary  to  say  only  a 
few  words  In  reply  to  the  contention  that,  the 
matralals  having  been  furnished  to  Johns,  and 
not  to  Johns  and  Lechler,  Lechler  was  not  a 
party  to  the  contract,  and  that  he  cannot, 
therefore,  be  made  a  party  to  this  proceeding 
tot  enforcing  the  lien,  and  that  his  Interest  In 
the  property  cannot  be  reached.  It  is  true 
that,  accordh^  to  the  evidence  of  the  appel- 
lee's witnesses,  the  contract  for  materials  fur- 
nished was  made  with  Johns  alone,  yet  the 
evidence  afforded  by  the  contract  under  which 
the  work  was  done  and  that  of  the  witness 
Richards  shows  Johns  .and  Lechler  were  Joint 
contractors  or  partners,  with  equal  rights  and 
UablUtlea,  and  that,  acctM^g  to  the  assign- 
ments niider  which  Johns  conveyed  his  Inter- 
crta,  tiiey  are  described  as  partaers  doing  busl- 
OMi  under  tita  name  9t  Jolms  ft  Lechler, 


Under  these  ctrcumstauces,  Lechler  certainly 
would  not  be  allowed  by  a  court  of  eqidty, 
even  If  he  wished,  to  repudiate  the  contract 
for  materials  which  had  been  furaished  to  his 
co-contractor  or  partner,  Johns.  Such  a  course 
would  enable  Lechler  to  perpetrate  a  fraud 
upon  the  material  men.  In  the  case  of  Weber 
T.  Weatherby,  S4  Md.  «81,  there  was  not  even 
a  Joint  contract,  nor  a  partnership,  and  yet 
this  court  held  that  "articles  furnished  to  one 
who  had  a  contract  with  the  owner  to  pur- 
chase the  prc^rty  should,  when  the  sale  was 
not  effected,  and  the  owner  retained  the 
house,  with  the  artidee  In  it,— the  articles 
hai^hig  been  furnished  with  hte  knowledge,— 
be  consldned  as  the  agent  of  the  purchaser  ot 
the  articles.  To  allow  him  [the  owner  of  the 
house]  to  repudiate  the  transaction  would  en- 
able him  •  •  •  to  perpetrate  a  fraud  upon 
the  mechanic  or  perscm  furnishing  materials, 
and  to  appropriate  the  property  of  others  to 
his  benefit."  In  this  case,  however.  It  Is  not 
Lechl»  who  is  trying  to  repudiate  the  con- 
tract made  by  Johns,  but  It  Is  the  appelant, 
the  present  owner  of  the  property,  who*  being 
a  party  to  the  Joint  contract  between  Johns 
and  Lechler,  under  which  the  w<»'k  was  done; 
was  familiar  with  the  latter's  relations  to 
Johns  and  the  property  hi  question,  and  there- 
fore stands  In  no  better  position  than  Lechler 
does.  Neither  of  them  would  Ik  allowed  to 
r^ndlate  the  contract  and  acta  of  J<^ms  If, 
by  so  doing,  the  property  of  the  appellees 
would  be  appropriated  vftboat  eompensatlai. 
Decree  aflBimed. 

(»  Ud.  4S6> 

ECONOMY  SAY.  BANE  v.  GORDON  et  aL 
(Court  of  Appeals  of  Hsryiand.   Jan-  10,  1900.) 

HOBTGAOB  WITHOUT  CONSIDBRATION— BONA 
FIDE  PURCHASER— OaNBRAL  CRED- 
ITORS OF  MORTOAQOR. 

Though  a  mortgage  nnaecompanled  t^'  a  note 
was  without  cootfderatlon,  aad  given  merely  to 
enable  the  mortgagee  to  raise  money  on  It,  a 

bona  fide  purchSBer  thereof  has  a  superior  right 
to  persons  who  were  general  creditors  of  the 
mortgagor  when  the  mortgage  was  made  and 
obtained  judgments  after  toe  assignment 

Appeal  from  circuit  court  of  Baltboore 
dty;  Henry  Stockbrtdge,  Judge. 

Suit  by  Douglas  H.  Gordon  and  others 
against  the  Economy  Savings  Bank  and  oth- 
ers. Decree  for  complainants.  Defendant 
liank  appeals.  Reversed. 

Argued  before  McSHBRBT,  C  J.,  and 
PAGE,  FOWLER,  BOYD,  80HUUCEBB, 
and  K118C0E,  JJ. 

Daniel  L.  Brfnixm,  for  appellant.  Arch. 
H.  Taylor,  B.  P.  Keech.  Jr.,  and  Foster  ft 
Poster,  for  appeUeea. 

SCHMUCEBR.  J.  On  July  SO,  1897.  Oedl 
R.  Atkinson  executed  a  mortgage  upon  a 
warehouse  owned  by  him,  on  South  Howard 
street,  In  Baltimore  city,  to  Alonzo  J.  Steers, 
which  recited  that  he  was  Indebted  to  Stoera 
'^n  the  full  sum  of  fifteen  thonsand  dollars, 
payable  Febmarr  10th,  ISBS,**  and  that  tt 
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«u  MSGoted  to  Mcon  tba  payment  of  tUs 
debt,  with  Interest  tbereon.  The  mortcage 
mm  In  due  form,  -wu  regularly  acknowledg- 
ed, ud  had  attached  to  It  a  proper  afBdarlt 
M  to  the  bma  fides  of  the  consideration 
therein  stated,  and  It  was  recorded  oa  the 
day  after  Ito  date.  Mo  note  accompanied 
ttw  mor^mie,  but  It  contained  a  covenant 
to  pay  the  mortgace  debt  and  Interest 
Aboat  the  same  tbne  Steers,  the  moitgagee, 
aivUed  to  the  American  Nattonal  Bank  to 
lend  him  16,000;  offerinf  to  aatign  the  mort- 
sace  as  secnrtly  for  the  loan.  Scbott,  the 
cashier  of  the  bantc,  explained  to  blm  that 
a  national  bank  could  not  tend  money  nprni 
real^toto  eecnrlty,  but  Infwmed  him  ttkat 
the  appeUant  saTlngs  bank,  of  which  he 
(SchotQ  was  treasurer,  had  some  mon^  tm 
band,  and  would  lend  him  9S,000  apMi  the 
mortgage^  tf  the  aecnrlty  proved  to  be  am- 
ple, but  the  matter  must  first  be  referred 
by  the  aivellant  to  a  committee^  who  would 
lurestlgato  and  report  -npon  the  security. 
Steers  assented  to  the  terms  si^gested  by 
Behott  and  a  ^lotomlttee  from  ttie  appelant 
went  npon  the  mortgaged  premises  and  ex- 
amined them,  and  reported  favorably  npon 
the  loan,  provided  there  were  no  Incum- 
teanoes  npon  toe  property  prior  to  the  mort- 
gage. The  matter  was  toui  referred  by  the 
^ipellant  to  Ito  attorney  to  ezamtoe  the  ti- 
tle. Steers  pladng  the  mortgage  In  Its  hands 
for  that  purpose.  The  attorney  examined 
the  title,  and  reprated  favwaUy  upon  It, 
wbweapon  the  appellant,  on  Angnst  9,  18BT, 
taut  tbe  ^000  to  Steers,  and  at  the  same 
time  took  from  him  an  assignment  of  tbe 
mortgage  as  security  for  the  loan.  The  fO,- 
000  so  loaned  was  given  to  Steers  in  the 
dwck  of  the  appellant  to  his  order  vpoa  the 
American  National  Bank,  In  which  the  appel- 
lant bad  on  deposit  at  that  time  more  tiian 
tiie  amoont  of  the  check.  Steers  Indorsed 
the  cbeck  to  toe  Eastern  Electric  Company, 
which  at  once  deposited  It  to  Ito  ovni  oredlt 
In  tbe  bank  npon  which  It  was  drawn,  and 
tbe  96,000  was  passed  to  tbe  credit  of  the 
deetrlc  company,  and  charged  to  the  appel- 
lant npon  the  books  of  tbe  bank.  Thenumey 
was  then  need  by  tbe  eleetrlc  company,  to 
toe  extent  <tf  9^,000,  to  tbe  payment  of  a 
loan  whidi  had  been  made  by  one  Myerdick 
npcW'S  previous  unrecorded  assignment  of 
toe  Atkinson  mortgage,  and  tbe  remaining 
13.000  was  almost  entirely  paid  to  the  Amer- 
ican National  Bank  to  satlstoctlon  of  obliga- 
tSms  due  to  it  by  the  Bastem  Blectrlc  Cmopa- 
oy  or  by  Oeo^  H.AthlnBoo,a  brotoer  of  Oedl 
R.  Atkinson,  the  mortgagor.  Steers  snbse- 
qnently  HSlgned  bis  equity  bi  the  915,000  mwt* 
gage  to  one  a  S.  Hlnchman  as  collateral  se- 
enritar  for  a  loan  of  92.000.  It  appears  toom 
the  record  that  Cedl  B.  Alleinson,  toe  mort- 
gagor, and  hia  four  brotbrai,  WIlHam  J., 
Georve  H.,  Sbrry,  and  Rli^rd  F.,  were  ^ro- 
meters  by  profession,  and  together  operated 
and  controlled  the  Bastem  Electric  Company 
and  oifhar  kindred  eorporattons^  all  of  whlcb 
4BA^U 


proved  to  be  speculatlTS  enterprises,  and 
soim  became  luMdvent  and  passed  toto  the 
bands  of  receivers.  Stews,  who  was  pat  npon 
the  stand  by  the  appellees,  testified  that  the 
eomslderatlim  for  toe  915.000  mortgiige  fmn 
Atkinson  to  him  consisted  of  910,000  xa  Best 
Telephone  Company  bonds  and  95,000  of 
Best  Tdqdione  Company  stiH^ -which  he  had 
let  Atkinson  have  prior  to  the  execution  at 
toe  mortgage;  but  hla  testimony  was  so  to- 
consistent  and  contradictory  in  ito  different 
portions  toat  It  cannot  be  accepted  as  re- 
Uablei  The  whole  testimony  toncblng  the 
consideration  for  toe  mortgage  leads  to'  toe 
eonclnsion  that  toere  was  no  sabstantial  con- 
slderatloQ  for  It,  bat  l^t  It  was  executed  to 
provide  a  means  of  raising  money  to  as^t 
the  Atotoson  brotoers  to  stovtog  the  im- 
pending tosolvency  of  tbe  Eastern  Electric 
and  Best  Telephone  Oompantes,  and  tbe  oth- 
er enterprises  whi<^  toey  were  thea  attempt- 
ing to  keep  afioat.  On  December  29,  1897. 
nearly  five  montoa  after  toe  loan  of  toe  93>- 
000  to'  Steos  by  toe  aroellant,  and  the  as- 
signment to  toe  lattw  of  toe  mortgage, 
Douglas  H.  Gordon,  one  of  toe  appellees,  ob- 
tained a  indgment  for  9S.4tt^  agatost  the 
mortgagor.  Cedl  B.  Atolhson,  and  his  broto- 
er William  J.  Atkinson,  on  a  note  c^ven  by 
toem  to  him  on  November  IS,  1806;  for  a 
loan  which  he  then  made  to  them  upon  Best 
Telephone  Oompany  bonds  and  stock  as  col- 
lateral, Gordon  testified  that  at  the  Ume  he 
made  thia  loan  wnuam  J.  Atktoson  stoted 
that  his  brother  Cecil  K.-  owned  the  Howard 
street  warehoase.  and  he  (Gordon)  suggested 
that  he  be  given  a  mortgage  on  the  ware- 
hoQse  as  security  Cor  toe  loan  abwA  to  be 
made  1^  him.  W.  J.  Atktoson  dedbied  to 
procure  toe  mortgage,  saying  that  it  would 
injure  his  brotoer's  credit,  but  stated  that 
Qordim  would  have  toe  ben^t  of  the  proper- 
ty by  bavlng  Its  owner,  OBcfi  B.  Atolnson. 
upon  toe  note.  QocAtm  testified  that  he  re- 
lied on  this  statement  of  WllUam  J.  Atolnson 
tat  making  the  loan.  Harry  W.  Bo«reaa,-tbe 
.other  appdiee,  obtained  a  Judgment  for  9B09> 
80  agalnat  William  J.  Atkinson  and  Oeell  a 
Atkinson  on  Septonbn-  29, 1897.  On  Decem- 
ber 18,  3887,  after  Bouteau  bad  obtained  his 
Judgment  and  after  Gordim  had  sued  toe  At- 
kinsons, but  before  he  bad  gotten  his  Judg- 
ment, the  appidlees  instltoted  toe  present 
case^  wbl^  Is  a  creditors'  salt  to  eqnl^ 
agatost  tbe  appellant,-  CecU  B.  Atkinson, 
Steers,  and. Hlnchman.  The  blU  of  oomplatot 
alleged  that  toe  mortgage  from  Atkinson  to 
Steers,  and  the  snocesslve  asstgnmento  (tf  It 
by  him  to  toe  appellant  and  Hinchmui.  were 
all  without  consideration  and  fraudulent,  and 
prayed  to  have  toem  decUued  vcrid.  The  ap- 
pellant anawered  tlra  bill,  denying  Its  mate- 
rial allegations,  and  setting  up  ito  tltte  to  toe 
mortgage  to  the  extent  of  the  9B>00O  loaned 
on  it,  and  toterest,  as  a  bona  fide  pnrduaer 
for  valuh  wttoont  notice  of  any  Infinnlty  to 
ft.  Neltoer  Hlnehman  nor  Stem  aaswereO, 
and  a  decree  pro  coofesso  was  ottered  agatost 
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'them.  Tbe  case  against  the  aitpeUant  came 
regularly  to  a  bearing,  and  tbe  conrt  below 
at  first  filed  an  opinion  snatalnlng  tbe  i^el- 
laafB  claim;  bat  upon  a  rebearlng  oC  the 
case  tbe  learned  Judge  changed  bis  vlewa  of 
the  cas^  and  filed  another  opinion,  of  a  c«i- 
trary  tenor,  and  signed  the  decree  appealed 
from,  denying  the  appellant* a  dalm  to  a  U&i 
on  the  property,  and  directed  It  to  be  sold  tm 
tbe  ben^t  of  tbe  creditors  of  tbe  mortgagw. 
In  hla  second  opinion  the  learned  jndge  held, 
opon  the  authority  of  the  Omnberiand  Goal  ft 
Iron  Oo.  Case^  42  Ud.  698,  that  the  appel- 
lant, although  he  found  It  to  be  a  bona  fide 
pnrchaser  for  value  of  tbe  mortgage,  without 
notice^  was  not  entitled  to  a  lien  tar  Its  loan 
to  Steers,  and  Interest,  made  opon  the  faith 
of  the  mortgage,  because  tbe  latter,  not  being 
accompanied  by  a  negotiable  obligation,  mm 
a  more  dtoae  In  action,  wbldi  tbe  appellant 
must  be  treated  as  having  taken  subject  to  all 
equities  that  might  have  been  urged  against 
It  In  the  hands  of  Steers,  the  mortgagee. 

Undn  the  facts  of  the  case,  the  appellant 
must  be  regarded  as  a  bona  fide  purdiaser  tot 
value  of  tbe  mortgage,  without  notice.  It  ad- 
vanced Its  9S|0U0  upon  tbe  mortgage  In  the 
ordinary  course  of  business,  after  a  careful 
Inquiry  Into  the  value  of  tbe  property,  and  an 
Investigation  of  the  title  up<m  the  public  tee- 
ords.  It  was  not  conjemed  In  the  disposition 
nude  by  Steers  of  ^e  borrowed  money,  not 
one  dollar  of  which  wutt  back  Into  Its  bands, 
or  was  e^qiended  tor  Its  ben^t  It  was  not 
put  npcm  Inquiry  as  to  the  twna  fldM  of  tbe 
mortgage  by  the  Act  that  Sdiott,  Its  treaamv 
er,  was  also  cashier  of  the  American  National 
Bank,  where  Steers  and  the  Bastem  Baeetrle 
Company  and  one  or  more  of  the  Atkinson 
brotheis  kept  their  .aoconnta,  and  that  be 
might  have  seen  by  an  examination  ot  tbe 
books  of  tiie  bank  what  disposition  was  made 
of  the  borrowed  money.  There  was  In  fact 
nothing  In  the  use  made  of  the  money  to  sug- 
gest any  infirmity  In  the  mortgage: 

The  next  question  to  be  determined  Is. 
what  are  tbe  rights  of  the  aivellant  as  such 
bona  fide  purchaser,  against  the  claims  of  the 
appellees?  As  there  was  no  attempt  by  Steers 
to  assign  the  mwtgage  debt  to  one  perscHi,  and 
the  mortgage  to  another,  we  are  not  called 
upon  to  consider  the  relative  equities  of  me 
who  claims  as  asdgnee  of  the  debt  and  an- 
other who  dalma  as  asiriguee  of  the  mortgage, 
as  the  court  were  In  the  cases  of  dark  v. 
Levering,  1  Md.  Gh.  178,  and  Byles  v.  Tome, 
80  Ud.  461,  Which  woe  in  part  telted  oa  by 
the  appellees.  What  we  have  to  consider  Is 
tbe  attitude  of  tbe  appellant,  as  the  bona  fide 
purchaser  of  both  debt  and  mortage,  towards 
the  creditors  of  the  mortgagor,  who  were  such 
at  the  time  the  mortgage  was  made.  The 
mortgage  was  not  given  to  secure  an  actual 
Indebtedness  ot  918,000,  as  It  professes  on  Its 
face  to  have  bera.  Its  execution  was  evi- 
dently a  means  adopted  the  parties  to  H 
to  dothe  Steers,  the  mortgagee^  wKh  the  ap- 
pearance of  a  good  title  to  a  large  debt  seeored 


by  a  valid  mortg^^  In  okObc  to  enable  talm 
to  raise  money  upon  It  It  was  not  frandu- 
lenl;  In  the  aense-  that  Its  execution  bad  beet 
procured  by  fraud,  misrepresentation,  or  oon- 
Btralnt  iwactioed  on  the  owner  of  the  land 
who  executed  It  as  waa  tbe  case  In  Bank  v. 
Oopdand,  18  Md.  805,  and  Cumb^and  Coal 
ft  Iron  Ca  v.  Pariah.  42  Md.  08a  In  each  of 
which  the  defrauded  mortgagor  waa  protected 
In  equity  agabnt  the  assignee  of  the  fraudu- 
lent mortgage.  In  the  present  case  the  execu- 
tkm  of  the  m<Hrtgage  wu  the  voluntary  and 
ddlborate  act  of  tbe  mortgagor,  from  which 
he  bad  no' equity  to  be  relieved,  even  as  against 
the  mortgagee.  Snyder  v.  Snyder,  Bl  Md.  77; 
Cushwa  V.  Cuahwa'B  Lessee.  S  Md.  44.  We 
have  therefore  no  question  before  us  of  sub- 
jecting the  rights  ot  the  appellant  as  assignee 
of  the  mortgage,  to  any  equltlea  to  which  the 
assignor  would  have  been  Ualde  In  favor  of 
the  mortgagor;  fbr  ben  It  la  jdalit  that  there 
were  no  such  equities.  The  present  mortgage 
is  to  be  regarded  as  fraudulent  <Hily  In  tbe 
sense  that,  ba^ng  been  made  to  secure  a 
simulated,  and  not  a  real.  Indebtedness,  It 
operated  to  hlnda*,  delay,  or  defraud  tbe  cred- 
itors of  tbe  mortgagor,  and  was  therefore  ob- 
noxious to  tbe  provisions  of  the  statute  irf 
18  BUs.  c.  B.  The  real  questUm  In  tiw  caae  Is 
thus  narrowed  down  to  a  conqmrlson  at  tbe 
relative  strength  of  the  dalms  on  the  mort- 
gaged proper^  of  tbe  appellant  as  assignee 
of  the  spedflc  Uoi  of  tbe  mortgage,  and  the 
appellees,  as  snbslating  general  creditors  of 
the  mw^iagM,  luvhig  reduced  flielr  debts  to 
judgmente  after  the  assignment  of  the  mort- 
gage had  been  made.  If  the  oonveyanoe  un- 
der conalderatlon  had  been  a  fraudulmt  deed. 
Instead  of  a  mortgage,  tbe  right  ot  the  a^d- 
lant  as  a  bcma  fide  purchaser,  to  a  lien  im 
the  pnqmty  for  the  ^000  advanced,  and  In- 
terest could  not  seriously  be  questkmed. 
Gone  V.  Cross.  72  MO.  102,  18  AiL  SBl;  Hufi 
V.  WflUam  Deering  ft  Go..  80  Md.  482,  81 
AtL  410;  HInkle  T.  WUson.  88  Md.  283; 
Worthington  v.  BuUltt  6  Md.  186.  The  broad- 
er and  more  general  pn^osltion  tiiat  a  bcma 
fide  purchaser,  without  notice,  under  a  deed 
from  a  fmudulent  grantee,  tekes  a  good  titie, 
wbldi  la  not  Impaired  by  flie  tact  that  Judg- 
mente were  obtained  against  tbe  frauduloit 
grantor  prlw  to  the  conveyance  by  the  fraudu- 
lent grantee.  Is  well  sustelned  by  authority. 
4  Kent  Comm.  464;  Sleeper  v.  Chapman,  121 
Maaa.  404;  Fhe^  v.  Morrison,  24  N.  J.  Bq. 
105;  Tottea  v.  Brady,  M  Bid.  170;  Swan  v. 
Dent  2  Md.  Gh.  lU  (note  9.  Brantly's  Bd.); 
Walt  Fraud.  Gonv.  |  868.  In  tbe  case  of 
Bank  V.  Brooke,  40  Md.  267,  the  title  <rf  a 
bona  fide  purchuer  of  a  mortgage  note  to  tbe 
lien  of  the  mortgage  securing  it  was  upheld 
against  the  suit  of  the  credttors  of  the  mort- 
gagor, although  It  was  admitted  that  tbe  note 
and  mortgage  had  been  glvoi  In  prejudice  of 
tbe  rlgbte  of  bis  credltwa.  and  vrould  have 
been  void  as  against  tiiem  ia  tbe  hands  of  the 
mortgiU;e&  The  fact  that  the  mortgage  Id 
that  caae  waa  accompanied  by  a  promissory 
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note  dlatlnffiitohei  It  from  tbe  case  at  bar, 
bat  tbe  drcumstance  of  tbe  negotlabUIty  of 
the  mortgage  debt  was  not  expressly  men- 
tioned or  dwelt  upon  la  the  court's  opinion. 
See,  also,  Dantnny  t.  RoUnm^  14  N.  J.  Bq. 
21a;  219. 

A  bona  fide  mortgagee  from  a  fraodolent 
crantee  has  in  a  number  of  cases  been  beld 
to  be  entitled  to  protection,  to  tbe  extent  of 
the  debt  dne  bim,  against  the  creditors  of  tbe 
fraodulent  grantor,  apon  tbe  ground  that  a 
mortgagee  Is  to  be  treated  as  a  purchaser,  to 
tbe  extent  of  bis  Interest,  within  the  mean- 
ing of  the  term  "purchaser"  as  used  In  statp 
Dtes  such  as  that  of  13  EUli.  c.  5;  and  this 
where  tbe  mortgage  was  not  accompanied  by 
a  n^otlable  Instrument  Ledyard  t.  Batler, 
9  Paige,  IStt,  187;  Murphy  t.  Brlggs,  89  N.  Y. 
451;  Shorten  t.  Drake,  88  Ohio  St  76;  Moore 
T.  Bank,  66  N.  Y.  41.  If  the  mortgage  in  tbe 
present  case  bad  been  made  directly  from 
Cecil  R.  Atkinson  to  the  appellant,  no  ques- 
tion could  be  made  by  Atkinson's  creditors  as 
to  the  appellant's  lien  upon  the  mortgaged 
property  to  tbe  extent  of  the  money  advanced 
bona  fide  upon  tbe  faith  of  tbe  property  at 
the  time  the  mortgage  was  made.  When, 
tb««fore,  Atkinson  clothed  Steers  with  the 
appearance  of  a  good  mortgage  title  of  rec> 
ord  to  the  property,  for  the  purpose  of  enabl> 
ing  him  to  raise  money  upon  the  mortgage, 
and  the  appellant,  relying  np<m  this  appear* 
ance  of  good  title  In  Steers,  after  a  careful 
examination  of  the  public  records,  and  a  fail- 
ure to  find  any  i»lor  incumbrances  upon  the 
property,  parted  with  Its  mon^  in  good  taltb, 
ft  la  entitled  to  the  farcr  <tf  a  conrt  of  equity 
in  the  conMderatlon  of  tbe  relative  equities  of 
the  parties  to  the  controversy.  This  court  In 
Seldner  v.  McOreery,  75  Md.  296,  28  Atl.  643. 
said.  "Where  title  Is  perfect  on  its  face,  and 
no  known  circumstances  exist  to  Impeach  It 
or  put  a  purchaser  oa  Inquiry,  one  who  boys 
bona  flde  and  for  value  occupies  one  of  the 
most  highly  tevored  positions  In  the  law." 
The  appellant  did  not  trust  to  the  personal 
responsibility  of  tbe  mortgagor,  bat  lent  Its 
money  apon  the  faith  of  tbe  particular  proiH 
erty  covered  by  the  mortgage,  and  required 
■n  assignment  of  the  mortgage  at  the  time 
of  so  doii^.  On  tbe  contrary,  the  appellees 
trusted  to  the  mortgagor,  or  to  such  other  col- 
laterals as  he  lodged  with  ttaem;  and  the  ap- 
pdlee  Gordon,  althoi^b  he  knew  when  he 
lent  his  money  that  Cecil  R.  Atkinson  owned 
the  Howard  street  warehouse,  did  not  insist 
upon  having  a  lien  on  it  for  his  loan,  but 
deliberately  relied,  so  far  as  the  warehouse 
was  concerned,  upon  his  rights  as  an  ordinary 
creditor  of  Its  owner.  The  eqnitleB  of  the  ap- 
pellant are  at  least  equal  to  those  of  tbe  ap- 
pellees, and.  having  thtf  legal  title  to  tbe 
warehouse,  it  has  the  stronger  claim  thereon, 
under  the  familiar  principle  that  where  equi- 
tlea  are  equal  tbe  legal  title  must  prevalL 
Fimn.  Eq.  Jnr.  |  417;  Walt,  Fraud.  Conv.  {  870; 
Townsend  v.  Little.  109  U.  B.  612.  8  Sup.  Ct 
•67,  27  Lb  M.  1012;  Black  r.  Oord.  2  Har.  & 


G.  108;  Bassett  v.  Noteworthy,  2  Lead.  Caa. 
Eq.  (4tb  Am.  Ed.)  1.  In  Dyson  v.  Simmons, 
48  Md.  214,  it  was  beld.  upon  the  authority 
of  many  cases  there  dted,  that  If  a  party 
makes,  or  affects  to  make,  a  mortgage  which 
proves  to  be  defective  by  reason  of  some  in- 
formality or  omission,  even  on  tbe  part  of  tbe 
mortgagee  hlmsdf,  the  conscience  of  tbe 
mortgagor  Is  bound,  and  equity  wlU  recognize 
and  enforce  the  lien  of  tbe  defective  mort- 
gage, and  give  it  precedence  ovor  the  sab- 
Blsting  creditors  of  the  mortgagor,  and  also 
over  judgments  obtained  against  him  after 
the  date  of  tbe  mortgage.  General  creditors 
have  no  lien  on  the  property  of  tbe  debtor, 
and  a  Judgment  Is  only  a  gennal  lien,  and  is 
for  that  reason  subordinate  to  the  prior  spe- 
cific equitable  Uen  of  such  a  defective  mort- 
gage. The  case  at  bar  does  not  come  direct- 
ly within  tbe  principle  asswted  In  tbe  last- 
mentioned  case,  bat  it  is  certainly  one  In 
which,  by  reason  of  its  pecallar  facts,  tbe 
conscience  of  the  mortgagor  was  especially 
bound  to  the  appellant;  and  we  think  that 
the  same  course  of  reasoning  might  well  be 
applied,  within  proper  limits,  to  the  appel- 
lant's protection. 

This  court  has  frequently  been  called  upon 
to  assert  and  define  the  rights  of  tbe  credit- 
ors of  a  grantor,  as  against  a  conveyance 
made  by  him  which,  1^  reason  of  inadeqnacj 
or  want  of  consideration,  or  eveti.  by  design 
operated  to  binder,  delay,  or  defraud  them 
Tbe  court  has  not  hesitated  to  strike  dowi, 
such  conveyances  at  the  suit  of  tbe  creditor, 
iM^dbig  tbat  cannot  mate  a  volnntary  con* 
v^ance  of  his  property,  as  against  the  rights 
of  subsisting  creditors,  nor  can  he.  as  against 
such  creditors,  sell  it  tor  a  consideration  that 
bears  no  adequate  relation  to  Its  real  value. 
When,  however,  in  sach  cases,  tbe  rights  of 
parties,  even  If  th^  were  the  Immediate 
grantees  under  the  conveyance,  who  had  in 
good  faith  parted  with  value  In  reliance  upon 
the  conveyance,  have  had  to  be  measured 
against  those  of  the  creditors,  it  b9»  uniform- 
ly been  held  that  In  order  to  do  full  justice 
to  all  the  parties  in  such  cases,  a  court  of 
equity,  in  setting  aside  tbe  deed,  wIU  allow  it 
to  stand  as  security  for  tbe  consideration  ac- 
tually paid,  and  apply  the  balance  to  the  pay- 
ment of  tbe  vendcHT's  debts.  These  pn^rasl- 
tions  were  distinctly  upheld  In  tbe  cases  al- 
ready cited  of  Cone  v.  Cross,  HuU  v.  William 
Deering  ft  Co..  Hinkle  v.  Wilson,  and  Wertb- 
Ington  V.  Bullitt.  We  regard  tbe  principle  of 
the  last-mentioned  cases,  In  none  of  which 
was  tbe  position  of  tbe  party  claiming  under 
tbe  conveyance  strengtbuied  by  any  element 
of  negotiability  In  tbe  subject-matter  of  tbe 
thing  assigned  to  blm,  as  properly  applicable 
to  tbe  one  at  bar.  Tbe  mortgaged  property 
should  be  sold,  and  tbe  proceeds  of  sale,  after 
deducting  proper  expenses,  applied  first  to  tbe 
payment  of  the  f5,000  lent  by  tbe  appellant  to 
Steers,  with  Interest  thereon,  and  tiien  to  the 
payment  of  the  creditors  of  Cecil  R.  Atklnsoik 
tb6  mortgagor,  who  have  come  or  may  come 
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Into  tlie  case,  according  to  their  l^al  priori^ 
net. 

We  do  not  mean  by  tlils  decision  to  disturb 
the  authority  of  the  Cumberland  Coa.1  St  Iron 
Oo,  Case,  upon  which  the  learned  judge  be- 
low mainly  relied  In  changing  his  opinion,  nor 
that  of  the  Copeland  Case.  In  each  of  those 
cases  the  Issue  on  trial  was  between  the  own- 
er of  property,  who  had  been  fraudulently  In- 
duced to  execute  a  mortgage  upon  It,  and  an 
assignee  of  the  fraudulent  mortgage,  and  they 
were  both  cases  of  flagrant  fraud  In  fact. 
The  rights  of  the  creditors  of  the  grantor 
were  not  In  Issue  in  either  case.  In  the 
Cumberland  Coal  A  Iron  Co.  Case  the.  court 
asserted  the  proposition  that  the  transfer  of 
a  mortgage  Is  so  far  within  the  rule  which 
applies  to  choses  In  action,  that  when  the  as- 
signment Is  made  without  the  concurrence  of 
the  mortgagor,  as  In  that  case,  the  assignee 
takes  subject  to  the  same  equities  and  de- 
fenses to  which  the  assignor  was  liable.  We 
do  not,  howerer,  understand  the  court,  by 
what  was  said  In  that  opinion,  to  Intimate 
that,  wtiNL  the  equities  in  behalf  of  the  cred- 
itors of  the  mortgagor  tn  such  a  case  came 
to  be  asserted,  their  claims  would  be  en- 
forced, without  regard  to  the  proposition,  so 
frequently  upheld  by  this  court  In  setting 
aside  fraudulent  conveyances  at  the  suit  of 
the  creditors  of  the  grantor,  that,  in  <a6er  to 
do  Justice  to  all  parties  In  snch  cases,  the  con* 
veyances  wUl  be  allowed  to  stand  as  security 
for  the  consideration  actually  paid  on  the 
faith  of  It  by  the  party  holding  the  legal  title 
under  It  Decree  reTersed.  and  cause  »• 
manded  for  farthcar  proceedings  In  accordance 
with  this  oplnlcA. 


(90  Md.  338) 

GAHILL  T.  MARYLAND  LIFE  INS.  CO.  OP 
BALTIMORE  CITY. 

(Oourt  of  An>ealB  of  Maryland.   Jan.  8b  1900i) 

U^TRA.  TIRES-ANNUITIB8. 

1.  Even  if,  under  a  charter  power  to  grant  or 
dispose  of  ao  aoDUity,  it  should  be  by  deed,  a 
contract  to  pny  an  aanaity,  for  a  coi^deraUon 
paid,  is  not  ultra  Tires,  and  therefore  cannot  be 
avoided  by  either  party  because  not  under  seal. 

2.  A  life  annuity,  not  iraoiug  out  of  or  charged 
on  lands,  need  not,  unless  so  required  by  stat^;^ 
be  created  by  deed. 

8.  Charter  power  to  grant  or  dispose  of  aanni- 
tlee  does  not  require  their  creation,  where  not 
arising  ont  of  or  charged  on  landSr  to  be  deed. 

Appeal  from  superior  court  of  Baltimore 
iity;  Henry  Stockbildge,  Judge. 

Actum  by  Wlnfleld  S.  GahiU,  administrator 
d.  b.  n.  c.  t  a.  of  Catherine  (otherwise  Katej 
Hill,  against  the  Maryland  Life  Insurance 
Company  of  Baltlnore  City.  Jn^^ent  for 
defendant  Plaintiff  appeals.  Affirmed. 

Argued  before  McSHEBRY,  O.  J.,  and 
FOWLER,  BRISGDB.  BOYD,  PAQB,  and 
PHAROS,  JJ. 

Julian  L  Alexander,  for  ai^dlant  WlUlam 
A,  Fisher  and  Glaytoa  a  Hall,  for  sppdlee. 


FOWLER.  J.  This  case  was  most  fully 
and  ably  argued,  but  It  does  not  appear  to  us 
that  there  Is  any  serious  difficulty  presented. 
There  Is  little,  If  any,  contention  In  regard  to 
the  controlling  facts.  Of  course,  If  It  be  ad- 
mitted, as  contended  on  the  part  of  the  a[>- 
pellant,  that  the  contract  or  policy  by  which 
the  appellee  t>oand  itself  to  pay  the  annuity 
Is  ultra  vires,  and  therefore  void,  or  that  the 
Instrument  Itself  was  not  prop^ly  executed, 
or  ttiat  an  annuity  cannot  be  created  or  grant- 
ed by  parol,  but  must  be  by  deed,  there  might 
be  some  room  for  controversy;  but  we  not 
only  do  not  admit  any  of  these  proportions, 
but  we  distinctly  deny  than  all,  as  applicable 
to  this  case.  What  are  the  facts?  On  the 
20th  of  April,  1805,  the  Maryland  Life  Insur- 
ance Company  of  Baltimore  issued  Its  policy 
of  annultr  to  Mrs.  Kate  CahlU,  agreeing  there- 
by. In  consideration  of  the  sum  of  $14,116.96 
paid  by  her  husband,  John  CahlU,  to  pay  to 
her  an  annuity  of  fl,040  durUig  the  continu- 
ance of  her  life.  This  sum  was  iiaid  by  the 
huBt>and  in  accordance  with  an  agreement  set 
forth  in  a  deed  of  separation  executed  by  him 
and  his  wife;  she  agreeing  on  her  part  In 
consideration  of  the  purchase  of  the  annuity 
by  him,  to  renounce  her  right  of  dower,  and  to 
do  and  perform  certain  other  things  not  neces- 
sary now  to  niention.  She  lived  but  a  short 
time  to  enjoy  the  annuity,  for  she  died  <m 
tiie  aoth  of  November,  1886;  all  the  payments 
of  the  annuity  having  been  promptly  made 
during  her  life  as  provided  by  the  policy. 
The  contract  or  policy  by  which  the  Insurance 
company  agreed  to  pay  the  annuity  was  aign- 
ed  by  its  president  and  secretary.  In  accord- 
ance with  Its  by-laws,  and  was  in  the  usual 
form  In  which' such  assurances  were  made  by 
the  company.  The  administrator  d.  b.  n.  c.  t 
a.  of  Mrs.  CahlU  brought  an  action  of  as- 
sumpsit against  the  insurance  company  on 
the  common  .counts,  for  money  lent,  money 
bad  and  received,  and  money  found  to  be  due 
on  accounts  stated,  etc  The  theory  upon 
which  this  suit  was  brought  is  that  the  policy 
Is  void,  because  an  annuity  can  be  created  or 
granted  only  by  deed,  and  that  the  charter  of 
the  iDsurance  company  does  not  give  power 
to  grant  annuities  otherwise.  The  contentloo 
Is,  therefore,  that  the  policy  In  question  being 
not  under  the  seal  of  the  company,  and  not  its 
deed,  bnt  simply  a  written  contract  of  the 
company,  signed  by  Ito  president  and  secre- 
tary, no  action  at  law  could  have  been  main- 
tained for  arrears  of  the  annuity,  and  conse- 
quently there  was  no  valid  contract  between 
the  parties.  There  are  some  other  questions 
which  were  argued  at  great  length,  but  the 
view  we  entertain  of  this  case  renders  It  un- 
necessary to  consider  them.  The  jndgment 
of  the  court  below  being  for  the  defendant, 
the  plaintlET  has  appealed. 

It  will  be  observed  tliat  If  we  leave  out 
of  consideration  the  mere  form  of  the  policy, 
Mrs.  OahlU  got  all  that  the  defendant  agreed 
to  give  her  (Pemilman  v.  Winner,  M  Bid.  laS): 
fbr  It  Is  cqncftfleJ  that  tlie  suroltr  was 
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promptly  paid  during  ber  lUe,  and.  as  wai  ng- 
sested  at  bar.  It  abe  bad  llred  16  yeari  to  en- 
]oj  tiie  annuity.  Instead  of  only  16  months, 
tt  Is  not  likely  this  salt  would  bave  beoi 
Imuebt.  Without  considering  wbetber  the 
Tcpreeentatlve  of  Mrs.  CahUl  or  ber  buibond 
la  tbe  proper  party  plaintiff,  we  will  briefly 
consider  tbe  question  wbetber  an  action  of 
any  bind  by  any  person  can  be  brought  against 
the  insurance  company  under  the  circumstan- 
ces presented  by  this  appeal.  The  answer  to 
tbia  question  depends  upon  the  relation  of 
the  parties  to  each  other,  and,  as  contended 
by  the  plaintiff,  upon  tbe  validity  of  tbe  con- 
tract by  which  tbe  defendant  agreed  to  pay 
the  annuity.  Assuming,  without  deciding,  as 
omtended,  tbat,  If  tbe  contract  was  Invalid 
and  Told,  the  plaintiff  bad  a  right  to  brli^  an 
action  of  asnimpalt  to  recover  the  purchase 
money,  which  the  court  below,  sitting  as  a 
jury,  found  was  paid  by,  and  was  tbe  money 
of.  tbe  husband,  the  first  question  presented, 
and  Indeed  tbe  only  one.  Is  whether  that  con- 
tract was  or  was  not  a  binding  and  valid  con- 
tract  of  the  defendant  Tbe  answer  to  this 
qneertloQ.  It  seems  to  ua,  la  obvious.  The  de- 
fendant's charter  (Act  1864,  c.  862,  {  S)  an- 
tbortzes  It.  among  other  tbtnga,  **to  grant  ptl^ 
chase  or  dispose  of  annuities."  Now,  let  us 
assume,  ex  gratia,  that  the  proper  constmc- 
tkm  of  the  language  used  in  the  eharta  Is  that 
tbe  defendant  may  grant  or  dispose  of  an 
annuity  <m)y  by  deed,  yet  It  can  hardly  be 
contended  that  the  contract  ttself  la  ultra 
Three,  and  therefore  toM,  because  tb^  officers 
of  tbe  defendant  executed  It  in  an  Imgslar 
or  Imperfect  manner.  Tbe  power  to  grant  or 
dispose  of  annuities  is  a  charter  power,  and 
the  most,  therefore,  that  can  be  said.  Is  that 
tn  this  case  tbe  ofDcers  of  the  company  bare 
faflad  tD  attach  the  seal  of  the  company,  or 
have  omitted  some  other  tecbotcal  require- 
ment Tinder  soob  drcumstancea.  the  defend- 
ant after  receiving  tbe  purchase  money, 
would  not  be  allowed  to  defentf  Itself  In  a  suit 
to  recover  tbe  annuity  on  the  ground,  not  that 
the  contract  Is  void  because  It  Is  ultra  vlrca, 
bnt  because,  although  the  charter  aathoriaed 
It  to  make  the  contract  It  bad  not  been  eze- 
cnted  in  a  proper  and  legal  manner.  On  tbe 
contrary,  a  court  of  equity  would  have  com- 
pelled It  to  execute  the  contract  hi  a  legal  and 
binding  form;  and  In  the  meantime  the  an- 
nuitant could  have  sued  for  the  Installments, 
because  tlie  law  would  bave  Implied  a  prom- 
ise to  pay  tbem,  on  which  an  action  of  as- 
sumpsit would  lie.  And,  if  the  defendant 
would  not  be  allowed  to  repudiate  tbe  con- 
tract, neither  could  the  other  party;  for,  In 
order  to  be  equitable,  the  eatoppel  must  be 
mntoal.  It  may  be  conceded,  as  contended 
by  appellant— without,  howerer,  so  decidtng, 
—that  If  this  were  a  contract  ultra  vires, 
which,  as  we  have  seen.  It  la  not,  neither  party 
would  be  estopped. 

Thns  far  *e  bave  aaaumed  that  wbJle  the 
charter  authorises  the  defendant  to  gi'uit  or 
di9oa»  ot  aannltlei^  tbe  lefal  and  proper  eon- 


stroction  of  the  grant  requires  the  contract  to 
be  In  the  form  of  a  deed.  But  so  far  from 
this -being  the  true  construction,  we  think  It 
abundantly  clear,  not  only  that  the  policy  la- 
sued  to  the  late  Mrs.  Cahlll  la,  as  testified  by 
tbe  president  of  the  defendant.  In  the  usual 
form  In  which  such  assurances  were  made  by 
the  defendant  but  that  both  In  form  and  sub- 
stance It  was  In  entire  accordance  with  the 
charter.  Indeed,  we  might  almost  take  Judi- 
cial ootice  of  the  fact  that  It  Is  now  usual, 
and  has  been  for  many  years  tbe  general  cus- 
tom of  Insurance  companies,  to  Issue  ^ust  such 
documents  as  the  one  Issued  to  Mrs.  Cahlll, 
not  under  seal,  but  In  the  form  of  a  written 
contract  signed  by  officers  designated  by  the 
by-laws.  We  do  not  place  our  conclusion  on 
Judicial  notice  of  this  alleged  general  custom, 
nor  on  the  evidence  of  It  otFered  by  the  de- 
fendant; for  tbe  court  below  excluded  that 
evidence,  and  the  propriety  of  that  ruling  la 
not  before  us.  But  It  is  settled  law  In  this 
state  tbat  a  policy  of  life  Insurance  Is  a  mere 
chose  In  action  for  tbe  payment  of  money. 
RItUer  V.  Smith,  70  Md.  265.  16  Atl.  890.  2 
L.  R.  A.  844.  And  so  is  a  contract  for  a  life 
annuity,  unless  It  be  a  Ufe  annuity  Issuing 
out  of  or  charged  npon  lands.  Of  this  latter 
class  are  most  of  the  cases  relied  npon  by  the 
appellant.  What  Is  an  annuity  like  the  one 
In  this  case,  but  a  contract  on  the  part  of  the 
Insurance  company.  In  consideration  of  a  sum 
certain,  to  pay  the  aimi^ltant  specified  sums 
annually  during  life?  There  Is  certainly  no 
feature  of  inheritance  abont  such  a  contract 
as  this,  and  we  can  conceive  of  no  reason  why 
such  a  chose  In  action  may  not  as  any  other 
(Aiose  in  action,  be  the  subject  of  a  parol  oi 
written  contract  unless,  there  be  some  statute 
requiring  such  a  contract  to  be  by  deed.  But 
BO  far  from  this  being  the  case,  as  we  have 
already  aald.  we  are  of  opinion  tliat  the  char- 
ter of  tbe  det«idant  company  antborlaee  jost 
SQcb  a  contract  as  the  one  we  are  considering. 
By  that  charter,  the  defendant  may  "grant 
purchase  or  dispose  of  annuities."  Whatever 
may  be  said  of  the  word  "grant"  it  certainly 
cannot  be  contended  that  any  conclusion  can 
be  drawn  from  Uie  use  of  tbe  word  "dispose" 
that  tbe  contract  by  which  the  ani^il^  is  dis- 
posed of  must  be  by  deed.  Bnt  we  cannot 
adopt  tbe  view  of  the  ai^ellant  tbat  the  char- 
ter of  tbe  defendant  does  not  confer  power 
upon  It  to  grant  annuities  otherwise  than  by 
deed.  Undoubtedly,  It  may  "grant"  annuities 
by  deed.  If  It  will;  but  It  may,  also,  by  the 
very  terms  of  the  charter,  "dispose"  of  them 
by  contract  In  writing.  That  a  chose  In  action 
like  this  annuity  can  be  disposed  of  only  by 
deed  la  a  propoaltlon  which,  we  think,  re- 
quires no  argument  to  refute.  It  Is  euffldent 
to  say  that  tbe  mode  of  creating  or  transfer- 
ring an  annuity .  adopted  in  this  case  is  au- 
thorised by  the  charter  Itself  of  the  defend- 
ant 2  Am.  &  Eng.  Enc.  Law,  p.  888.  We 
think  It  unnecessary  to  refer  to  the  many  au- 
thorities cited  at  bar,  because  most  of  then 
have  applleatkn  only  to  questions  which  were 
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argned,  but  wblch,  u  we  have  said,  we  need 
not  consider.  Nor  do  tbe  EngUsti  statntei 
(17  Geo.  IIL  c.  2a  and  63  Geo.  IIL  c  141) 
appear  to  bare  any  controlling  effect  In  tbis 
case,  even  If  we  aasome  that  they  are  In  force 
here;  for  each  of  them  provides  that  the  pro- 
vision of  the  act  "shall  not  apply  to  annultlee 
granted  by  any  body  corporate."  Our  con- 
clusion Is  that,  the  contract  of  annuity  being 
valid,  there  Is  no  right  of  action  in  the  plain- 
tiff or  any  other  person  to  recover  the  pur- 
chase money  paid  by  Mr.  Oahill  for  the  an- 
nuity. Judgment  aflbmed. 


(80  Md.  400) 

BROWN  r.  BDISON  ELECTRIC  ILLTTMI. 

NATINO  CO.  OF  BALTIMORE  CITY. 
(Court  of  Appeals  ut  Mar^and.   Jan.  9,  lOOO^) 
■LBCTRIO  UORT  C0HPANIH8-NB0U0BNCB. 

An  electric  light  company  which  brings  a 
bich'tenrion  wire  within  a  few  inches  of  a  house, 
where  It  is  defectively  insulated.  Is  liable  to  a 
person  injured  therefrom  while  engaged  In  a  law- 
nil  occiHWtimt  about  the  house;  eonttibatoxr 
negUgnice  not  bdng  shown. 

Appeal  fnmi  Baltimore  court  of  common 
pleas;  Heniy  D.  Harian,  Jodge. 

Action  by  Philip  A.  Brown,  an  Infant,  by 
hla  father  and  next  friend,  Anii*iii««  Brown, 
Bcalnat  the  Eldiaon  aaectric  ninmlnatlng 
Company  of  Baltimore  City.  Judgment  for 
defendant   Plaintiff  appeals.  Beveraed. 

A^ned  before  MeSHBRRT,  C.  J.,  Ud 
8CHMU0B3)R»PAQB,VOWLBR,and  BOXU, 
JJ. 

WUllam  Cotton,  for  appellant  John  P. 
Poe  ft  Sou,  O.  Hopewdl  Warner,  and  Ed- 
gar Allen  Po4  fM  ai^eltofc 

8CH MUCKER,  J.  The  action  In  this  case 
waa  brought  against  the  appellee  for  dam- 
ages sustained  by  the  equitable  appellant 
from  coming  In  contact  with  an  electric  light 
wire  charged  with  a  high-tension  current 
The  evidence  Introduced  by  the  plaintiff 
tended  to  prove  the  following  state  of  facts: 
The  equitable  appellant  who,  at  the  time  of 
receiving  the  injury  complained  of,  was  a  boy 
11  years  old,  waa  employed  by  one  Burt  the 
proprietor  of  a  store  at  No.  S14  West  Pratt 
street  Baltimore,  to  clean  up  the  store  and 
discharge  other  minor  duties.  Thet%  was  a 
roof,  covering  the  front  window  to  the  store, 
about  2  feet  6  Inches  wide,  which  extmded 
across  the  entire  front  of  the  building  just 
below  the  second-story  window.  An  open 
rain  spout  or  gutter  ran  along  tbe  front  edge 
of  this  roof,  and  discharged  Its  contents  by 
a  down  spout  attached  to  the  front  of  the 
building.  The  electric  light  current  waa  in- 
troduced to  the  store  by  two  primary  wires 
extending  from  a  pole,  standing  some  76 
feet  eaat^ly  from  the  building,  to  glass  in- 
sulators which  were  attached  by  Iron  brack- 
ets about  6  inches  long  to  the  easternmost 
end  of  the  small  roof  of  which  we  have  spo- 
ken. From  the  Insnlators  tbe  wires  passed 


Into  a  fuse  b<n«  and  then  Into  a  converter, 
from  which  the  current  was  carried  by  sec- 
ondary wires  Into  the  store.  The  primary 
wires  from  the  pole  to  tbe  converter  were 
charged  with  a  current  ot  LOOO  volts^  which 
Is  highly  dangerous,  If  not  fatal,  to  the  life 
of  any  one  coming  in  contact  with  the  nabed 
wire;  but  the  seccHidary  wlrea,  extending 
from  tbe  converter  Into  the  store,  were  only 
charged  with  the  comparatively  harmless 
current  of  60  volts.  Tlie  primary  wire  from 
the  pole  to  the  insulator  nearest  the  house, 
and  not  more  than  6  inches  from  it  was 
jointed  Just  beyimd  tbe  fnsnlator,  and  at  the 
time  of  the  accident  the  point  of  the  Jointed 
wire  waa  left  sticking  up  and  entirely  un- 
covered. The  same  wire  was  exposed  naked 
by  reason  of  defective  Insulation  at  two  oth- 
er places  about  2  or  8  Inches  beyond  the  In- 
sulator. On  June  6,  1897,  the  equitable  ap- 
pellant by  direction  of  his  employer,  went 
upon  the  roof  which  covered  the  store  win- 
dow, for  the  purpose  of  cleaning  it  and  the 
rain  spout  attached  to  It  He  was  seen  by  a 
passer-by  on  bis  knees  upon  the  roof,  appar- 
entiy  cleaning  the  gutter;  and  shortly  after- 
wards he  was  found  lying  Insensible  upon 
the  roof,  with  his  head  In  contact  with  the 
exposed  Joint  In  the  primary  electric  light 
wire,  nearest  to  the  house.  The  flesh  of  bis 
head  was  burning  at  the  point  of  contact 
with  the  wire  when  he  was  found,  and  he 
was  otherwise  Injured  by  tbe  electric  cur- 
rent which  passed  Into  his  body  from  the 
wire.  No  one  witnessed  the  acddoit  but  the 
appellant  himself  testlfled  that  he  was  stoop- 
ing over  the  edge  of  the  roof  at  its  eastern 
end,  resting  on  his  left  hand,  while  endeav- 
oring with  his  right  hand  to  remove  a  ball 
which  had  lodged  In  the  down  spout,  when 
his  left  hand  slipped,  and  he  Immediately  be- 
came uncMiscIous.  There  was  also  evidence 
tending  to  show  that  the  primary  wire, 
which  was  constantly  charged  with  the 
deadly  current  was  not  covered  with  the 
most  approved  and  ective  Insulating  mate- 
rial, even  where  It  ran  In  close  proximity  to 
the  front  of  the  house.  At  the  conclusion  of 
the  plaintiff's  testimony  the  court,  npou  ap- 
plication of  the  defendant  took  the  case 
away  from  the  Jury  on  the  ground  that  there 
was  no  legally  sufficient  evidence  to  entitie 
the  plaintiff  to  recover. 

The  appellee  was  engaged  In  supplying 
electric  light  to  streets  and  houses  by  means 
of  a  current  of  so  high  voltage  that  the  busi- 
ness in  which  it  waa  thus  engaged  was  In  tbe 
highest  degree  dangerous  to  all  persons  liable 
to  come  In  contact  with  the  wires  which  car- 
ried the  current  These  wires  were  strung 
on  poles  erected  in  the  streets  of  a  large  city, 
which  were  llk^  to  be  at  all  times  occupied, 
and  at  many  times  crowded  with  persons 
lawfully  passing .  through  them.  The  same 
dangerous  current  waa  In  the  course  of  tbe 
business  conducted  by  wires  strung  from  tbe 
poles  standing  along  the  curbstone,  across 
tbe  sidewalk,  tn  tbe  hooaas  to  be  lighted  by 


Digitized  by 


Google 


Ud.) 


ELLICOTT  T.  ELLICOTT 


188 


tt.  Outside  of  any  contractasl  relation  b»- 
tweeo  the  parties  to  this  Bolt,  the  very  nature 
of  the  business  thus  condncted  hj  tbe  appel- 
lee Imposed  iQKUi  it  a  legal  doty  towards  er- 
er7  person  who,  In  the  exercise  of  a  lawfnl 
oocnpatton  in  a  place  where  be  had  a  legal 
right  to  he^  was  liable  to  come  In  contact 
with  tbe  wires  charged  with  this  invisible 
bnt  deadly  poww.  This  dn^  has  been  recog- 
nlKd  and  enforced  by  tbe  conrts  In  many 
cases  In  this  state  and  elsewhere.  As  sp- 
plled  to  tbe  management  by  the  appellee  of 
its  wires  chained  with  the  high-tension  cnr> 
r^t,  this  legal  doty  woold  require  It  to  see 
that  its  wires,  when  strong  where  persons 
were  liable  to  come  In  contact  with  them, 
were  properly  placed  with  reference  to  the 
safety  of  such  persons,  and  were  properly  In- 
sulated. W.  XT.  Go.  T.  State,  to  Use  of 
Nelson,  82  Md.  811,  33  Atl.  768,  81  L.  R.  A. 
572;  Ennls  t.  Gray,  67  Hon,  306.  84  N.  T. 
Sopp.  879;  Qrlffln  t.  Light  Co.,  164  Mass. 
492.  41  N.  E.  67D,  82  L.  B.  A.  400;  Mackay  T. 
Railroad  Oo.,  8&  N.  T.  7S:  Overall  r.  Ught 
Co.  (Ky.)  47  B.  W.  442;  Perham  t.  Electric 
Go.  (Or.)  S3  Pac.  14,  40  L.  R.  A.  780:  Reagan 
V.  Light  Co.,  167  Masa  406k  45  N.  B.  748.  In 
the  present  case  tbe  wire  charged  with  the 
deadly  current  was  carried  by  tbe  system  of 
construction  adopted  by  the  appellee  to  with- 
in six  inches  of  the  front  of  the  house  to  be 
lighted,  and  was  then  attached  to  an  Insu- 
lator quite  near  the  bottom  of  the  etuttem- 
most  second-story  window,  and  but  a  few 
Inches  tr<Hn  the  end  of  the  roof  on  whldi  tbe 
apiiellant  was  Injured.  In  view  of  the  num- 
ber of  lawful  purposes,  such  as  painting,  re- 
pairing, and  cleaning,  for  which  persfHis 
might  be  requhred  to  labor  upon  the  roof  in 
qnestlon,  or  upon  tbe  front  of  the  house  or  of 
the  adjoining  bouse,  the  proprle^  of  bringing 
Oie  high-tension  wire  so  near  to  the  house 
may  well  be  questioned.  The  evidence  indi- 
cated that  the  converter  which  reduced  the 
fltrengtb  of  the  current,  and  robbed  It  of  Its 
fatal  charactw.  might  have  been  placed  upon 
the  pole,  and  a  low-t^slon  and  harmless  cnr^ 
rent  have  been  carried  from  the  pole  to  tbe 
house.  If  tbe  witnesses  are  to  be  believed, 
tbe  Insulation  of  tiie  blgh-toislon  wire  at  the 
time  of  tbe  accident  was  defective  at  several 
places  within  less  than  one  foot  from  the 
front  of  the  house.  The  evidence  Is  that  the 
exposed  point  on  which  the  appellant  was  In- 
jured was  not  over  seven  Inches  from  the 
roof  on  which  he  was  working.  In  Nelstm's 
Case,  supra,  where  the  defective  insulation  of 
an  electric  supply  wire  permitted  an  unused 
telephone  wire,  wliich  fell  across  it  and 
reached  the  pavement,  to  become  so  heavily 
cbarged  with  electricity  that  it  klUed  a  chUd 
on  the  street  who  came  in  contact  with  It,  we 
held  that  It  was  the  plain  duty  of  the  com- 
pany not  only  to  properly  erect  their  plants, 
bnt  to  maintain  them  In  such  condition  as  not 
to  endanger  the  public.  We  also  beld  in  that 
case  that  tf  the  property  of  the  defendant 
was  aot  m  j^oper  oonditkm,  and  by  reason 


thereof  the  plalntifT  was  Injured,  those  facts 
alone.  In  the  absence  of  other  evidence  to 
diow  that  the  defect  originated  without  the 
faolt  of  the  company,  afford  a  prima  facie 
presumption  of  negligence.  The  doctrine  there 
announced  applies  with  equal  force  to  the 
present  case. 

There  were  no  eyewitnesses  to  tbe  occur> 
rence  of  the  accident,  and  tbe  appellee  strong- 
ly contended  that  the  evidence  failed  to  show 
that  either  the  condition  or  tbe  arrancement 
of  the  wires  was  the  cause  of  the  injury  to 
the  appelant,  and  relied  in  that  connection 
on  Abbott's  Case,  75  Md.  158,  28  AU.  310; 
Savington's  Case,  71  Md.  699,  18  Aa  960; 
and  MlUslagle'S  Case,  78  Md.  7B.  20  AtL  785. 
An  examination  of  those  cases  shows  that 
there  Is  a  plain  distinction  between  them  and 
the  one  now  under  consideration,  in  this:  that 
no  one  of  those  cases  presented  snch  a  pri- 
ma fade  presumption  of  negligence  against 
the  defendant  as  tbe  preset  one  does.  In 
Abbott's  Case  there  was  no  evidence  at  all 
of  negligence  on  the  part  of  the  defendant 
In  each  of  the  other  cases  the  person  killed 
was  a  trespasser  on  the  track  of  the  railway 
by  whose  train  be  was  strudc.  In  Mlllslagle's 
Case  there  was  also  some  evidence  indicating 
that  the  boy  who  was  killed  had  attempted 
to  board  the  cars  while  they  were  in  motion, 
and  the  eonditlon  of  tbe  body  when  fonna 
gave  colw  to  that  view  of  the  case.  And  In 
Savington's  Case  there  was  evidence  tending 
to  show  that  the  boy  who  was  killed  stum- 
bled and  fell  against  tbe  pilot  of  the  engine 
while  running  between  the  norOi  and  mmOx 
tracks  <a  the  railroad.  In  the  case  at  bar  tbe 
boy  was  engaged  in  a  lawful  occupation  at  a 
place  where  he  was  entitled  to  be  wh«i  he 
was  injured,  and  there  is  no  evidence  sbow- 
hig  a  want  of  care  on  his  part  If  his  own 
evidence  is  to  be  believed,  the  Injury  would 
not  have  occurred  If  the  wires  of  the  appellee 
had  been  properly  insulated,  or  If  the  high- 
tension  currrat  had  not  t>een  broni^t  so  near 
to  the  house.  We  think  the  case  presented 
smdi  stnmg  prima  fade  evidence  df  neg^- 
gence  on  the  part  of  the  appellee  that  It 
shoold  ncA  have  bera  taken  from  the  Jury. 
Judgment  levers^  and  cause  remanded. 


(90  Kd.  321) 

BLUCOTT  et  aL  V.  ELLICOTT  et  al. 
(Court  of  AjTpeals  of  MarrUnd.    Jan.  B,  1900.) 

WILX«-C(m8TR1IcnON— VSSTINQ  OF  BSTAni- 
CONDITION  SUBSEQUBNT. 

A  will  provided,  ''I  leave"  certain  property 
to  J.  for  the  purpose  of  a  coU^ate  education, 
with  a  declaration  that  if  throng  hia  own  disin- 
clination or  "incapacity,"  or  the  indifference  of 
his  parent  or  goarolan,  he  ihonld  (all  to  carry  out 
these  intentions,  "then  the  money  which  has 
been  left  to  him  for  this  purpose  shall  pass  away 
from  him"  into  testator's  estate;  **I  give  and  be- 
queath" to  him,  "in  fee  aimple,"  certain  other 
property;  and  declared  that  '^'all  the  estate  and 

Eroperty  devised  and  bequeathed"  to  J.  should 
B  held  bj  trustees  till  J.  was  25  years  old,  to 
take  cars  of  the  same,  and  devoto  the  income  to 
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J.,  ftnd  that,  'in  case  the  aboT«  dlrecdoni  hsTS 
been  carried  ont,"  on  J.  becoming  25  year»  old 
the  truBtees  should  "deliver  over  the  propert^and 
estate  into  his  hands  andpoBBession,''^  "bat  I  ape- 
ciallrdedre  *  •  •  [JT  not  to  ■ell"  certain  of 
the  propertr  *^  he  ahaB  attain  the  age  of  25 
yeara.**  BM  that,  on  teatatrix's  death,  an  «(\- 
nitahle  estate  in  the  properties  vested  in  3.,  sab- 
jeet  to  be  devested  oy  a  condition  sobseqnent, 
vrhidi  did  not  embrace  bis  death  while  porsaiog 
hia  Btndies. 

Appeal  from  clrcnlt  court  of  Baltimore 
city;  Fere  L,  Wfckes,  Judge. 

Suit  between  Thomas  F.  ElUcott  and  oth- 
ers and  David  B.  Elllcott  and  others.  From 
an  adverse  decree,  David  B.  ElUcott  and  oth- 
ers appeal.  Affirmed. 

Argued  before  McSHBRRT,  a  J.,  and 
PEABCE,  PAGE,  POWLER,  BOYD,  BRIS- 
COE, and  SCHMUCKER,  JJ. 

Bernard  Carter  &  Sons  and  Sobn  P.  Poe 
&  Sons,  for  appellants.  William  A.  Fisher, 
Arthur  Steuart,  and  H.  Bf.  Bruu^  for  ap- 
pellees. 

BOYD,  J.  By  tbli  appeal  we  are  called 
upon  to  determine  what  estate,  tf  any,  was 
vested  In  James  Pike  ElUcott  under  the  last 
wlU  and  testament  of  Mrs.  Elizabeth  B.  Pike. 
He  was  the  grandnephew  of  the  testatrix, 
and  In  his  fifteenth  year  at  tbe  time  of  her 
death,  which  occurred  In  1891,  a  few  months 
after  her  will  was  executed.  He  died,  intes- 
tate, in  March,  1898,  having  been  21  years 
of  age  the  December  preceding  his  death. 
The  will  Is  divided  Into  fourteen  paragraphs, 
and  the  testatrix  stated  in  It  that  It  was 
written  by  herself.  She  first  named  the  exec- 
utor and  trustee,  then  made  a  number  of 
devises  and  bequests,  and,  after  giving  llO,- 
000  to  each  of  the  four  children  of  her  broth- 
er William  M.  ElUcott,  in  addition  to  an  In- 
terest In  another  fond,  made  them  her  resid- 
uary devisees  and  l^atees.  The  paragraphs 
directly  involved  In  this  proceeding  are  the 
fifth,  tenth,  and  eleventh,  and  are  as  fol- 
lows: 

"(5)  I  feave  the  rest  of  my  Baltimore  prop- 
erty to  my  grandnephew  James  Pike  ElU- 
cott for  the  purpose  of  securing  to  him  a  Ub- 
eral  edncatton.  He  shall  remain  at  some 
good  preparatory  school  in  the  state  of  Mas- 
sachusetts until  he  Is  fitted  to  enter  either 
Harvard  or  Yale  Dnlveraity,  where  he  shall 
remain  until  he  has  finished  the  coUeglate 
course.  If,  however,  through  his  own  disln- 
cUnation  or  Incapacity,  or  tbe  IndHIerence  of 
his  parent  or  guardians,  he  should  fall  to 
carry  out  these  intentions,  then  the  money 
which  has  been  left  to  him  for  this  purpose 
shaU  pass  away  from  him  entirely  Into  the 
body  of  my  estate." 

"(10)  I  give  and  bequeath  to  my  grand- 
nephew  James  Pike  EUicott,  in  fee  simple, 
all  my  real  estate  situated  in  the  town  of 
Robbinston,  Maine,  and  also  aU  furniture, 
plate,  horses,  carriages,  boats,  harness,  by 
which  I  mean  everything  of  every  dncrlp- 
ttoa  that  I  own  m  me  town  of  RObbbuton, 


and  not  hereafter  specially  disposed  of  by 

me. 

"ai)  Provided,  however,  that  aU  the  es- 
tate and  property  devised  and  bequeathed 
by  me  to  James  Pike  Blllcott  shall  be  held  by 
my  trustee  until  the  said  James  Pike  ElU- 
cott shall  have  attained  the  age  of  25  years. 
In  trust,  to  rent,  manage,  and  lake  charge 
of  the  real  estate,  keep  it  In  repair,  pay  taxes 
and  expenses  Incidental  thereto,  also  to  keep 
the  personal  estate  invested  in  good  securi- 
ties, and  coUect .  and  receive  all  watB,  in- 
crease, and  Interest  accruing  on  said  estate, 
and  devote  the  net  income  arising  therefrom 
to  the  special  object  mentioned  atmve,  vis. 
the  education  of  James  Pike  ElUcott;  it  be- 
ing my  desire  that  he  may  be  thoroughly 
prepared  to  «iter  into  any  profession  for 
which  he  has  IncUnatlon  or  capacity.  AU 
surplus  income  arising  from  the  property 
given  for  his  nee  by  this  my  will,  not  re- 
quired in  the  eaiiler  years  of  his  minority 
for  his  education  and  maintenance,  to  be 
carefuUy  Invested  and  accumulated  for  the 
later  period  of  his  minority,  when  bis  colle- 
giate expenses  wlU  be  Increased.  In  case 
the  above  directions  have  been  carried  out, 
upon  my  sold  nephew  James  Pike  ElUcott 
attaining  the  age  of  twenty-five  years,  I  de- 
sire my  trustees  to  deliver  over  the  property 
and  estate  into  bis  bands  and  possession. 
But  I  specially  desire  my  said  grandnephew 
not  to  sell  the  Robbinston  place  till  he  shall 
attain  the  age  of  twenty-five  years,  as  it  is 
my  earnest  wish  to  keep  the  property  as  long 
as  possible  In  the  family,  and  have  It  go 
with  the  name.^ 

James  Pike  ElUcott  graduated  at  a  prepar- 
atory school  in  Massachusetts,  and  In  the 
fall  of  1896  entered  the  freshman  class  at 
Harvard.  He  was  In  the  sophomore  class 
when  he  died,  but  was  still  under  some  con- 
ditions, either  as  to  his  entrance  into  col- 
lege 6r  Imposed  afterwards.  The  testimony 
is  not  altogether  clear  about  that,  but  It  Is 
not  material.  Tbe  question  is  whether,  un-- 
der  thto  will,  he  had  such  a  vested  estate  as 
descended  to  his  heirs,  or  whether  the  prop- 
erty referred  to  passed  to  the  residuary  dev- 
isees and  legatees  named  In  the  will.  The 
court  below  decreed  that  the  part  of  tbe  es- 
tate of  Mrs.  Pike  thus  left  young  Ellicott 
became,  at  her  death,  vested  In  him,  and  at 
his  death  descended  to  his  heirs  at  law,  and 
directed  the  trustee  to  at  once  relinquish 
control  over  the  same,  the  period  during 
which  he  as  trustee  was  directed  to  hold  ft 
having  been  terminated  by  tbe  death  of 
young  EUicott  From  that  decree  this  ftp- 
peal  was  taken. 

It  may  be  conceded  that  the  desire  of  the 
testatrix,  most  conspicuously  made  known 
In  her  will,  was  that  this  grandnephew,  who 
was  named  after  her  deceased  husband, 
should  receive  such  an  education  and  be  so 
prepared  for  the  battle  of  life  that  he  vronld 
reflect  credit  upon  him  whose  name  he  bore, 
altbonali  It  does  not  follow  lliat  she  wu  boc 
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la  put  Inflnenced  b7  bor  affection  and  re- 
pud  for  him.  Tbe  testimony  abovs  ttmt  ibe 
alw«^  took  a  Tery  special  Interest  In  blm, 
paid  nearly.  If  not  all,  bis  expenses  after  b« 
weut  to  Adams  Academy,  and  gave  means 
from  time  to  time  for  his  benefit.  He,  at 
least,  does  not  seem  to  have  been  In  ettbw 
ot  the  classes  of  which  she  says:  "I  bare 
not  tboagbt  It  necessary  to  divide  my  prop- 
erty among  those  who  hare  recelTed  a  larger 
amonnt  from  others  than  I  can  gtve  to  any. 
Still  less  have  I  cared  to  remember  any  who 
hare  shamefully  and  despltefuUy  used  me." 
Her  Idea  undoubtedly  wa»  that  the  beat  way 
to  proTide  for  blm  was  to  hare  him  prop- 
erly educated;  but  that  was  not  all,  for, 
after  be  received  tbe  education  contemplated 
by  ber,  he  was  to  have  tbe  corpus  of  tbe  es- 
tate.  If  she  had  only  been  Interested  In  bis 
education,  and  had  intended  that  tbe  prop- 
erty set  apart  for  blm  should  be  used  for' 
that  purpose  alone,  then  abe  could,  and  prob- 
ably would,  have  directed  that  tbe  corpus, 
on  hla  arrlTal  at  tbe  age  of  2S  years,  should 
be  otherwise  disposed  of. 

But  let  us  examine  the  will  itself  to  aacM^ 
tain  tbe  legal  effect  of  tbe  terms  used  therein, 
always  keeping  In  mind  tbe  Intention  of  the 
testatrix,  so  far  as  indicated  by  tbe  wHl  and 
Boch  fdrcumstances  as  we  can  properly  consid- 
er. In  paragraph  5  tbe  language  is,  "I  leave 
tbe  rest  of  my  Baltimore  property  to  my 
grandnephew  James  Pike  Ellicott,  for  tbe  pur- 
pose at  securing  to  blm  a  llbwal  education;" 
tn  paragraph  10,  "I  give  and  bequeath''  to 
blm  "In  fee  simple  all  my  real  estate  situated 
In  tbe  town  of  Robblnstoo,  Maine,  also  all 
funilture,"  etc;  and  in  tbe  part  that  created 
the  trust  she  said,  "Provided,  however,  that 
all  the  estate  and  inoperty  devised  and  be- 
queathed by  me  to  James  Pike  EUUcotf '  shall 
be  held  by  tbe  trustee  until  said  EUlcott  shaU 
have  attained  the  age  of  twenty-flve  years, 
**ln  trust,"  etc.  The  language  tbns  used  by 
the  testatrix  in  making  provision  for  him  was 
not  only  sufficient  to  vest  an  equitable  estate 
tn  blm  Immedlatdy  iqion  her  death,  but;  un- 
less qnalifled  by  some  other  parts  of  tbe  will. 
Is  absolntdy  conclusive  of  ber  Intention  to  do 
■0.  The  form  of  the  gift  "shows  that  a  pres- 
ent And  not  a  future,  estate  was  intended." 
In  re  Stickney's  WiU,  86  Md.  106,  86  AtL  654. 
35  L.  B.  A.  603.  She  did  not  even  'leave" 
or  **^ve  and  bequeath"  the  property  to  the 
trustee  for  tbe  use  of  ber  nephew,  but,  on  tbe 
contrary,  she  not  only  devised  and  bequeathed 
It  to  the  latter,  but.  In  creating  the  trust  and 
describing  what  the  trustee  should  hold,  she 
said,  "all  the  estate  and  property  devised 
and  bequeathed  by  me  to  James  Pike  Blll- 
eott."  When  the  trustee  was  ready  to  enter 
upon  the  discharge  of  his  duties,  In  order  to 
ascertain  what  he  was  to  hold,  he  was  com- 
piled to  see  what  was  thus  devised  and  be- 
queathed to  James.  Tbe  gift  of  the  Baltl- 
more  property,  "for  the  purpose  of  securing 
to  blm  a  liberal  education,"  did  not.  of  itself, 
create  ^  condition;  fbr,  as  was  said  tn  KU- 


patrlck  n  Oily  of  Baltimore^  81  Hd.  19S,  81 
▲tL  806,  27  L.  R.  A.  846»  "a  eonditlDn  wIU  not 
be  raised,  impUcatkui,  from  a  mere  decla- 
ration in  the  deed  that  the  grant  Is  made  for 
a  special  and  particular  purpose,  without  be- 
ing coupled  with  words  apprt^nriatfr  to  make 
such  a  conditloa,"  and  tbe  same  principle  ap- 
plies to  a  devise  or  bequest  What  then,  is 
there  to  be  found  elsewhere  In  the  will  to 
overctHne  the  language  used  by  tbe  testatrix 
which  so  strongly  Indicates  ber  Intentidh  to 
vest  the  prt^erty  In  her  grandnephew?  The 
trust  created  by  paragraph  11  was  simply 
that  the  trustee  should  rent,  manage,  and  take 
charge  of  the  real  estate,  ke^  It  In  repair, 
pay  taxes  and  expenses  Incidental  thereto^  also 
to  keep  the  personal  estate  pnverly  Invested, 
and  effect  the  interest  "and  devote  the  net 
Income  arising  therefrom  to  tbe  special  object 
mentioned  above,  vlx.  tbe  education  of  James 
Pike  Blllcott"  The  testatrix  also  provided  for 
the  investment  and  accumulation  of  any  sur* 
plus  income  not  required  in  tbe  earlier  years 
of  his  minority  "for  his  education  and  main- 
tenance," so  it  could  be  used  wbai  his  col- 
legiate expenses  would  be  tbcreased.  There 
Is  therefore  nothing  In  that  to  cast  any  doubt 
oo  ber  intention,  so  clearly  previously  ex- 
pressed, as  to  bis  taking  tbe  estate.  When 
she  made  her  will,  and  indeed  when  abe  died, 
be  was  not  yet  16  years  of  age,  and  It  was 
therefore  emlnaitly  premier  that  the  estate 
should  be  left  under  the  control  of  a  trustee 
nntU  James  reached  bis  majwlty;  and  as  she 
Intended  that  tbe  hieome  should  be  used  for 
bis  education  and  maintenance,  and  fixed  26 
years  of  age  as  the  time  witbtai  which  he  was 
to  comidete  bis  collegiate  course,  it  was  far 
betttf  to  at  once  name  a  trustee,  instead  of 
giving  bis  guardian  control,  especially  as  his 
father  was  her  executor  and  trustee. 

The  only  other  provision  In  the  trust  which 
reflects  upon  the  question  we  are  to  deter- 
mine, besides  what  is  In  paragraph  5,  of  which 
we  will  speak  presently.  Is,  "In  case  ibis  above 
directions  have  beoi  carried  out  upon  my 
said  nephew  Jatmes  Pike  ElUcott  attalnh^  the 
age  of  twenty-five  years  I  desire  my  trustee 
to  d^ver  over  the  property  and  estate  into 
bis  bsnds  and  possession."  Tbe  dlrectloa  "to 
deliver  over  the  property  and  estate  into  his 
hands  and  possession,"  in  so  far  as  It  reflects 
upon  tbe  question  wb^o-  tbe  estate  was  in- 
tended by  the  testatrix  to  be  vested  in  bet 
n^hew,  indicates  that  It  was.  She  did  not 
direct  blm.  under  those  circumstances,  to  con- 
vey propoiy  to  her  nephew,  tbe  title  to  which 
up  to  that  time  was  not  vested  In  him,  but 
shzii^  to  deliver  over  and  give  the  posses- 
siou  of  "tbe  property  and  estate";  which 
imports  that  she  considered  It  alreat^  vested 
In  him,  but  that  he,  up  to  that  time,  was  to 
be  kept  out  ot  the  possession  of  the  corpus. 
Not  did  slie  make  any  provlsioa  for  the  tros- 
tae  conv^Ing  It  to  any  other  povon  or  pw- 
Bons  if  her  directions  had  not  been  carried 
ont  She  tber^ore  could  not  have  supposed 
that  the  property  was  vested  In  the  trustee, 
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excepting  mich  legal- title  at  wu  In  blm  by 
Intendment  of  law,  as  would  enable  hbn  to 
discharge  his  dntlaa  oa  anch  trustee.  Bbe  cer- 
tainly did  not  bitend  that,  from  the  time  of 
her  death  nnUI  the  period  when  her  grand- 
nephew  woold  reach  the  age  of  2S  yean,  if 
he  lived  that  Icmg,  the  beneficial  Interest  In 
the  estate  shonld  be  hi  the  resldnary  derlsees; 
for  there  Is  notbhig  In  the  will  to  suggest 
that,  and  as  she  devised  nothing  to  the  tmstee, 
and  the  legal  title  was  only  in  htm  by  Intend- 
ment of  law,  she  must  have  Intended  that  the 
equitable  Interest  should  be  somewhere,  and 
the  only  possible  place  taidicated  Iqr  her  will 
where  it  shonld  be,  If  not  in  the  trustee,  was 
In  James  Pike  Bllicott,  so  long  as  be  bad  not 
forfeited  his  right  to  It 

The  proTlslon,  'in  case  the  above  dh%ctlons 
have  beea  carried  out,"  midoubtedly  refers  to 
the  dh^ectlons  contained  in  paragraph  5.  They 
are  that  James  shall  remain  in  a  good  prepar- 
atory Bchool  In  Massachusetts  nntn  he  was 
fitted  to  enter  either  Harvard  or  Yale,  **where 
he  shall  remain  until  he  has  finished  the  col- 
lef^ate  course.  If,  however,  through  bis  own 
disinclination  or  Incapadty,  or  the  indtfFercnce 
of  his  parent  or  guardian,  he  shall  fan  to  car- 
ry out  these  Intentions,  then  the  money  which 
has  been  left  to  him  for  this  purpose  shall 
pass  away  from  him  entbrely,  into  the  body  of 
my  estate."  The  latter  part  of  the  danse 
just  quoted  adds  strength  to  the  appeUea* 
contention  that  the  title  to  the  equitable  es- 
tate In  this  property  vested  In  James  at  the 
death  of  the  testatrix.  It  is  that  "the  money 
which  has  beea  left  to  bim  for  this  purpose 
shall  pass  away  from  him  entirely";  thus  not 
only  speaking  of  the  money  "whlcta  had  be^ 
left  to  him,"  but  when  she  said  it  "shall  pass 
away  from  him"  it  seems  to  us  that  the  neces- 
sary Inference  is  that  It  was,  in  her  opinion, 
in  him,  and  hence  conld  "liass  away  from 
him"  upon  his  failure  to  can7  out  her  inten- 
tions as  therein  expressed.  At  the  argument 
the  meaning  of  the  word  "money"  In  the  con- 
nection in  which  It  Is  used  was  discussed; 
the  appellants  contending  that  Its  usual  and 
ordinary  meaning  should  be  given  It,  and 
that  Its  use  showed  that  the  intention  of  the 
testatrix  was  not  to  give  bim  any  estate  In 
the  corpus  unless  and  nntll  he  graduated,  but 
only  to  give  him  tn  the  meantime  so  much  of 
the  income  as  was  necessary  to  enable  him  to 
become  ^titled  to  the  corpus  by  the  time  he 
should  arrive  at  the  age  of  20  years,  tqr  his 
graduation  at  or  before  tbat  time.  They  say 
he  took  an  equitable  interest  In  the  Income, 
subject  to  the  condition  precedent  that  he 
should  finish  bis  coUeglate  course  at  Harvard 
or  Tale  by  the  time  he  arrived  at  the  age 
of  25  years,  and.  If  he  graduated  prior  to  that 
time,  the  equitable  estate  in  the  Income,  sub- 
ject to  sach  condltioa  precedent,  was  to  be- 
come a  vested  estate  tai  the  CMpus,  of  which, 
upon  his  arrival  at  the  age,  be  was  to  receive 
the  actual  possession,  freed  from  the  trust 
Although  the  win  fnnilshes  some  ground  tor 
tbe  coutraiy  oooteotlMk,  It  nugr  be  ooncettad 


that  the  word  "maaej,**  ttrai  need  by  tba  tsf 
tatrix,  Is  equivalent  to  "Income,"  and  only 
meant  that.  In  paragtapb  8,  In  making  eer^ 
tain  provisions  fbr  hor  sister  Rebecca,  the 
testatrix  apparently  nsed  the  word  in  Its  or^ 
dbiary  sense,  and  she  may  have  intended  to 
do  so  in  this  paragraph.  But  we  cannot  admtk 
that  it  at  all  follows  that  this  use  by  her  of 
Qie  term  *^oney"  shows  any  Intention  on  her 
part  that  he  should  not  have  a  vested  equi- 
table interest  In  the  estate.  Until  he  was  2S 
he  was  only  to  have  the  possession  and  use  of 
the  Income,— the  money.  Tbat  Is  all  that 
ovmers  of  equitable  estates  In  pn^>ertles  held 
by  trustees  usually  have.  There  are,  of 
course,  cases  In  whldi  th^  may  have  the  en- 
joyment and  use  of  the  cwpos;  but  if  the  le- 
gal title  of  real  and  pers^Kial  property  is  held 
by  a  trustee  for  the  beneficial  use  of  another, 
who  gets  the  income,  the  latter  ordinarily  has 
an  equitable  vested  interest,  which  Is  liaMe 
for  bis  debts,  and,  If  not  Umlted  to  life  or 
some  definite  period.  It  will  descend  to  hla 
heirs  at  law  or  next  of  kin.  Generally,  If  the 
Interest  from  the  investmnit  of  a  fund  or  the 
profits  of  an  estate  be  given  by  will,  the  dev- 
isee will  take  the  fund  or  estate  abaolntely, 
although  that  does  not  obtain  when  the  wUl 
shows  a  diffoent  intent  (Oooke  v.  Husbands, 
11  Md.  60Q;  and  we  cannot  see  how  this 
Erection  as  to  the  mtney  passing  away  frcMD 
him  can  be  any  evidence  of  the  Intentiott  of 
the  testatrix  not  to  give  him  a  vested  equi- 
table estate,  subject  to  be  defeated  hy  the 
nonperformance  of  the  condition.  "It  makes 
no  difference  as  to  the  vesting,  whether  the 
legal  wtate  be  devised  to  trusteees,  who  are 
required  to  conv^  accordhig  to  the  dlreetltm 
of  the  will,  or  whether  the  interest  is  invrlded 
to  take  effect  without  the  intervention  of 
trustees,  nor  that  the  trust  provides  for  the 
accnmulalkm  of  Income  nntU  the  period  of 
payment  or  distribution  arrives."  Tayloe  v. 
Moeher,  29  Md.  451.  In  this  same  paragraph, 
as  we  have  seen,  the  testatrix  bad  nsed  isn- 
guage  which  Imports  an  Intention  to  make  an 
absolute  gift,  as  she  aft^^ards  did  In  the 
tenth  paragraph  as  to  the  Maine  property; 
and  when  she  provided,  In  paragraph  11,  tbat 
a  tmstee  should  hold  the  property  In  tnwt,  to 
use  the  net  Income  for  the  education  and 
maintenance  of  her  nephew.  It  would  be  pla- 
cing a  very  narrow  constructlfm  on  the  whole 
will  to  hold  that  she  coily  Intended  to  give 
him  sn  equitable  Interest  tn  the  income  until 
he  graduated,  and  then  such  interest  was  to 
become  a  vested  estate  In  the  corpus. 

The  only  causes  of  bis  failure  to  carry  out 
these  Instructions,  which  should  work  the  re- 
sult mentioned,  assigned  by  the  testatrix,  are 
«<hl8  own  disinclination  or  incapacity,  or  the 
Indifference  of  his  parent  or  guardian."  The 
one  relied  on  by  the  appellants  Is  his  "In- 
capacity," and  they  contraid  that  his  HeaOi, 
which  prevented  him  from  gnduating.  what- 
ever be  might  have  done  If  his  life  bad  been 
spared,  la  included  In  that  term.  Bnt  while 
It  is  true  that  the  word  "Incapacity"  may 
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■ometlmM  apptf  to  physical  as  well  as  mental 
cMuUtioBi.  waa  it  naed  by  tbe  testatrix  In  that 
broad  sense?  It  was  used  In  connection  with 
the  education  of  this  yonng  man,— wlQi  refer- 
ence to  hlB  power  to  complete  the  collegiate 
coarse  provided  at  Harvard  or  Yal&  It  was 
not  a  qaeetton  whether  he  wonld  have  the 
necessarjr  fonds,  for  those  she  was  providing, 
nor  the  Inclination  to  stndy.  as  that  was  In- 
cluded by  another  term,  but  It  evidently  ap- 
plied to  his  mental  powers.  If,  while  he  waa 
at  the  preparatory  school,  his  teacher  had 
■aid  of  him  that  he  did  not  have  the  "ca- 
pacity'* to  graduate  at  Harvard,  wonld  that 
have  been  understood  to  have  referred  to  any 
other  than  his  mental  capacity?  If  when  he 
entered  Harvard  it  had  been  said,  "He  will 
fall  to  graduate  by  reason  of  bis  incapacity," 
would  It  have  been  thought  to  refer  to  his 
death  before  graduating?  Of  course,  his 
death  would  cause  him.  to  be  Incapable  of 
graduating;  but  that  is  not  the  term  that 
would  be  used  if  It  was  meant  that  he  would 
not  graduate  becauBe  he  would  die  before  do- 
ing aow  If  the  testatrix  bad  meant  that  "If 
for  any  reason  whatever"  be  did  not  graduate 
he  abould  forfeit  the  estate,  It  would  have 
been  easy  to  say  bo,  and  It  Is  only  reas<mable 
to  suppose  that  If  she  had  Intended  that,  if 
bis  death  prevented  his  graduation.  It  should 
be  forfeited,  she  would  not  only  have  said  so 
In  terms  that  would  have  admitted  ot  no 
doubt,  but  she  would,  probably  have  directed 
where  it  should  in  that  event  go.  She  did  so 
in  oth»  instances,  and  she  was  evidently  a 
woman  of  considerable  IntelUgence,  and  with 
voT  decided  ccuTlctlou  u  to  haw  pet  estate 
should  go. 

The  concluding  clause  of  paragraph  11, 
"But  I  Q>eclaUy  desire  my  said  grandneidiew 
not  to  sell  the  Robblnston  place  till  he  shall 
attain  the  age  of  twenty-five  years,  as  It  Is 
my  earnest  wish  to  keep  the  property  as  Icmg 
aa  possible  in  the  family,  and  have  It  go  with 
the  name,"  is  rdled  on  by  the  appellees. 
When  that  Is  taken  In  connection  with  the 
tenth  psragrapb,  in  which  she  gave  him  that 
property  In  fee  simple^  It  certainly  does  afford 
some  evidence  of  her  Intuition  that  the  prop- 
erty should  be  vested  In  him  before  he  was 
25  years  of  age;  bat  if  the  appeUants*  theory 
was  correct,  that  she  Intended  him  to  have  a 
vested  equitable  estate  as  soon  as  he  gradn- 
ated,  although  ke  was  not  26,  It  Is  possible 
that  she  might  have  for  that  reason  placed 
that  provision  In  the  will;  and  therefore,  in 
considering  the  qnestion,  we  hare  not  attach- 
ed as  much  Importsnce  to  It  as  might  other, 
wise  have  been  done. 

Taking  the  whole  will  into  consideration, 
onr  condotfoa  Is  that  the  testatrix  Intended 
to  vest  an  equitable  estate  In  the  properties 
mentioned  In  her  grsiiduephew  at  the  time 
of  her  death,  subject  to  be  devested  by  the 
nonperfonnaiioe  of  the  condition  imposed  by 
bsTt  vhlch  was  a  condition  subseqneiM,  and 
not  precedent  In  tiiat  condoslon  we  are 
supported  by  the  settled  rules  of  constmctlon 


of  wills  and  the  presumptions  of  law.  It  un- 
doabtedly  favors  the  early  vesting  of  estateB, 
as.  has  often  been  said  by  this  and  other 
courts,  but  nowb«re  more  emphatically  than 
in  Tayloe  v.  Mosher,  29  Md.  4S0.  The  same 
words  may  be  used  to  create  a  condition 
precedent  as  a  condition  sabsequent.  "but 
courts  are  averse  to  construing  conditions  to 
be  precedent  when  they  might  defeat  the 
vesting  of  estates  nndw  a  wUL"  Pennlngt<m 
T.  Pennington,  70  Md.  442,  17  Atl.  S38,  8  L. 
a  A.  822.  "It  ia  equally  well  setUed  that  It 
the  thing  to  be  done  does  not  necessarily  pre- 
cede the  vesting  of  the  estate  In  the  grantee, 
but  may  accompany  or  follow  It,  and  may 
as  well  be  done  after  as  befne  the  vesting  et 
the  estate,  the  condition  is  subsequent."  In 
re  Stlckney*s  Will.  86  Md.  102,  86  AtL  606,  86 
L.  B.  A.  608.  Indeed,  "in  doabtful  cases,  the 
disposition  of  the  coorta  is  to  constrae  lan- 
guage as  creating  a  trust  or  covenant,  rather 
than  a  condition."  Kllpatrlck's  Oase,  81  Md. 
188,81Aa80e,27L.B.A.  «4fi;  6  Am.  * 
Eng.  Enc.  Law  (2d  Ed.)  602.  Then<  the  pre- 
sumption is  that  the  testatrix  used  the  words 
of  gift  we  have  referr^  to  In  their  unial 
sense,  unless  the  contrary  eleariy  avpeais, 
which  Is  not  the  case. 

Having  determined  that  this  waa  a  condi- 
tion subseqnuit,  the  estate  was  not  devested 
by  the  death  of  James,  who  was  engaged  In 
fulfilling  the  condltitm  when  stricken  down. 
The  performance  becoming  impossible  by  the 
act  of  God,  It  is  dlspoued  with,  and  the  estate 
vested  absotuttiy.  6  Am.  &  Bug.  Enc.  Law 
C2d  Bd.)  60S;  Hammond  v.  Hammond,  66  Md. 
575.  In  that  esse  the  testator  left  the  use 
of  92,600  to  his  brother,  "for  that  the  said 
O.  Lewis  Hammond  shall  look  after  and  take 
care  of  oar  beloved  brother  Resin  while  he 
shall  live,  and  bury  him  at  his  death."  Bezln 
died  before  the  testator,  and  It  waa  held  that 
the  condition  annexed  to  the  bequest  was  a 
condition  subsequent,  and.  Its  performance  be- 
ing made  InqMMsIble  by  the  act  of  God,  the 
legatee  took  unconditionally.  In  Merrill  v. 
Emery.  10  Pick.  611,  the  testator  left  a  legacy 
to  his  widow,  upon  condition  that  she  should 
educate  and  bring  up  his  granddaughter  until 
she  arrived  at  the  age  of  18  years  or  married. 
The  widow  died  shorty  after  the  testator,  and 
It  was  held  to  l)e  a  condition  subsequent,  and 
that  the  nonperformance  was  excused  by  the 
death  of  the  widow.  In  Bumham  v.  Bum- 
ham,  79  Wis.  667.  48  N.  W.  661,  the  testator 
had  by  his  will  made  certain  bequests  to  each 
of  his  children.  Including  Danld,  who  was 
an  inebriate  and  spendthrift,  and  afterwards 
added  a  codicil  by  which  he  declared  that  his 
son  Daniel  should  not  have  any  part  or  Inter- 
est hi  his  estate  unless,  within  five  yearB 
after  the  testator's  decease,  he  reformed,  and 
became  a  sober  and  respectable  dtlsen,  of 
good  monl  character.  He  directed  that,  "In 
the  event  that  he  shall  at  that  time  have  be- 
come a  sober  man  and  have  a  good  moral 
character,"  ht  the  opinion  of  the  uecntois,  "I 
glTSk  devlsih  and  beqneath  to  him,  andcrder 
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paid  over  to  him,  one  balf  of  the  property  and 
estate  bequeathed  to  him  In  ms  wUi.**  and 
that,  If  he  continued  to  remaUi  Bobor.  eto:,  for 
the  further  period  of  fire  years,  the  other  half 
■hould  be  paid  him.  He  also  directed  hia 
execators  to  hold  and  reUhi  tUa  share  of  hla 
estate  la  tmst  nntll  the  expiration  of  fire 
years  after  his  death,  and  thereafter,  unless 
■his  son  had  reformed,  to  pay  to  the  dilldrai 
of  Danl^  certain  sums  par  anntm,  and.  If  he 
did  not  r^orm  within  ten  years,  then  to  pay 
the  fund  to  DanleTs  children.  In  less  than  a 
year  after  the  testator's  death  Qanlel  died. 
It  was  held  that  ttae  estate  Tested  bi  Daidel, 
subject  to  the  conditions  subsequent,  and  wu 
not  devested  by  Us  death,  but  became  abso- 
lute, and  descended  to  his  widow  and  children, 
as  provided  by  tiie  statute  In  eaaea  of  intes- 
tete  estates.  Many  other  cases  might  be  dted 
Illustrating  the  tendency  of  the  courta  to  hold 
conditions  to  be  subsequent  rather  than 
precedent,  and  to  declare  esteteS  to  be  vested, 
but  It  is  unnecessary.  The  article  In  6  Am. 
&  Eng.  Enc.  Law,  on  'XJondiUons,**  cites  many 
of  them.  We  are  then  of  the  opinion  that 
this  estete,  having  vested  In  James  Pike 
BUlcott,  subject  to  the  condition  subsequent, 
the  nonperformance  of  wbicb  U  excused  by 
his'  death,  dncended  to  bis  heirs  at  law  and 
next  of  kin,  and  the  decree  will  be  affirmed. 
But  as  It  was  proper,  tm  the  protection  of 
the  trustee  and  to  settle  the  rights  of  the  par> 
ties,  to  have  the  will  construed,  we  will  di- 
rect that  the  costo  be  paid  out  of  the  estete. 
Decree  affirmed,  costs  to  be  paid  out  of  tiie 
estete. 


<M  MO.  m) 

BAI/nHORB  CITT  PASS.  BT.  00.  T. 
TANNER. 

(Ooort  of  Appeeli  of  Maiylaod.   Jan.  9^  1900.) 

PERSONAL  INJURIES-LIMITATIONS-nTI- 
DBNCB— EXPERTS. 

1.  An  action  for  perBooal  iojiiriea  resultiog 
from  negligence  taereir  is  cot  within  Oode  Pnbb 
Gen.  Laws,  art.  67,  1  1.  ptescribing  a  one-year 
limitation  for  Hctloaa  "of  assault,  battery,  and 
woanding  or  any  of  tbem." 

2.  An  ezp«rt  may  give  hia  opinion  as  to  wheth- 
n  deafness  of  a  person  injured  was  the  natural 
and  probable  tesnft  of  the  accident 

3.  It  Is  not  nece!!sai7  to  put  the  evidence  In 
die  form  of  a  hypothetical  qnestlon  (or  the  opin- 
ion of  an  expert,  he  being  familiar  therewith. 

4.  Evidence  is  not  a4missible  to  contradict  a 
witness  as  to  collateral  and  irrelevant  matter 
brooght  out  on  his  crose^amlnation. 

Appeal  from  superior  court  of  Baltimore 
city;  Albert  Rltehle,  Judge. 

Acljon  by  Ernest  Tanner  agaliut  the  Balti- 
more City  Passenger  Railway  Company. 
Judgment  for  pbilndff.  Defendant  appeala, 
Afllrmed. 

Argued  before  McSBERRT,  0.  J.,  and 
PEARCB.  PAGE.  BOYD,  FOWLER,  BRIS- 
COE, and  SCHMUCEBR,  JJ. 

A.  W.  Machen  and  Wm.  S.  Bryan.  Jr.,  for 
appellant.  TbM.  Q.  Bayea  and  H.  J.  Bcoe- 
nteft  for  app^lesb 


BBI600B,  J.  llils  mt  k  brougbt  by  tba 
appellee  against  the  appellant,  a  coiporatlRi 
owning  and  (derating  a  street  railway  in  ttie 
city  of  Baltlmora,  to  recover  for  persooal  ln> 
juries  sustained  by  the  vpellee.  The  dec* 
laratton  stetea  "that  the  plaintiff  was  In  s 
Dayton  wagon,  being  driven  northwardly  oa 
auraball  stmt  or  avenue,  which  Is  one  <tf  the 
public  streete  of  Baltimore;  and  whUs  the 
plaintiff  was  In  said  wagon,  being  drlvoi  as 
aforesaid,  the  defendant,  Ite  agents,  servants, 
and  employte,  nes^lgently  ran  at  great  speed 
oaa  of  the  defendant's  cars  Into  the  rear  ot 
said  wagon,  wad  threw  the  plaintiff  out  of 
said  wagon  onto  the  surface  of  said  street  or 
avenue;  and  the  plaintiff,  In  falling  from  said 
wagMi  to  said  street>  or  avenue,  fell  on  bin 
head  and  aide;  and  by  said  faU  the  plaintiff 
had  his  collar  bone  broken.  Us  bead  and  body 
bruised,  causing  bim  great  pain  In  body  ud 
mind;  and  bis  biatn  and  nervoua  iyatem,  1^ 
the  ccmcuaslon  earned  by  said  ten,  were  map 
terially  and  permanently  Impaired  and  te- 
jured.  so  that  the  platetlff  has  become  deaf, 
and  unable  to  sleep  soundly,  and  constantly 
to  a  nervous  and  exdteUe  condition,"  etc. 
-To  thia  declaration,  the  defendant  pleaded: 
<1)  "Not  guUtyr'  (2)  that  the  aUeged  cause  of 
action  did  not  acome  within  one  year  befm 
thhi  suit;  and  <8)  that  the  defendant  did  not 
commit  the  supposed  grievances,  or  any  of 
them,  at  any  Ume  within  one  year  next  bft> 
fore  the  commoicanent  of  tttis  aettoL  At  ttie 
trial,  issue  was  Joined  on  the  first  i^ea,  and 
a  demurrer  entered  to  the  ottaw  two. 

The  first  question,  then,  for  oonsldentkm, 
arises  upon  the  ruling  of  the  court  In  sustain- 
ing the  demurrera;  and  that  la  whether  this 
action  la  within  tSat  part  of  section  1,  art. 
S7,  of  tbe  Oode  of  Public  Oeneval  Laws  which 
provides  that  "all  actions  at  assault,  battaiy. 
and  wounding  ot  any  of  tbem  shaU  be  com- 
menced wldiln  ime  year  from  the  time  tbe 
cause  of  acdim  accrued,"  or  wbeOiv  It  ta  an 
action  on  the  case,  and  within  the  three-year 
period  of  limitation  mentioned  bi  the  stetute. 
The  role  Is  steted  to  be  that  when  the  ln]niy 
Is  done  directly  by  the  person  sued  tbe  aetkm 
should  be  trespass,  and  when  It  la  oonsequsn- 
tlal,  as  when  done  by  a  servant,  and  file  mas- 
ter la  sued  on  account  of  his  liability  for  the 
acts  of  his  servant,  case  Is  the  proper  remedy. 
Mr.  Chltty,  hi  his  work  on  Pleading  (viriume 
1,  p.  147),  says:  "If  tbe  Injury  arises  from 
tbe  want  of  care  or  n^lgence  of  the  aervaat 
case  Is  tbe  remedy;  but  If  It  occurred  aa  tbe 
necessary,  probable,  vc  natural  oonsequawe 
of  the  act  ordered  by  the  master,  tiien  tbe  act 
Is  the  master's,  and  he  should  be  sued  In 
trespass,  If  the  act  were  forcible  and  Immedi- 
ate." The  leading  cases  to  which  vr«  have 
been  referred  also  sustein  this  view.  In  Shas^ 
rod  V.  Railway  Co.,  4  Bxcb.  S84,  Baron  Parke 
thus  Btetes  the  rule:  "Whenever  tbe  Injury 
done  to  tbe  pl^tlff  resulte  fnm  tbe  Imme- 
diate force  of  the  defendant  blmseU,  whether 
lntft*rt1op#*ly  or  wt,  tbe  piainHw  may  bring  an 
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aetbai  of  tKMUs.  On  tbe  other  band,  if  tbo 
met  be  tbat  If  the  euran^  and  be  su^gmt, 
not  wfllfnl,  case  is  the  only  remedy  against 
tbe  mastN,  nnlesB  tbe  act  vas  Ane  by  tala 
command."  The  foQowlng  cases  Bnstaln  this 
position:*  Olaflin  t.  WQcox,  18  Vt  005;  Mc- 
Allister T.  Hammondt  6  Oow.  8tt;  Broogbton 
T.  Whanon,  8  Wend.  4T4;  Uelf  anus  t.  CMck- 
ett.  1  East,  100;  Morley  OaUtfOrd,  2  H.  Bl. 
411;  Ogie  V.  Bainee,  8  Term  B.  190;  Hnggett 
T.  Montgtnnery,  2  Bos.  *  F.  (N.  R.)  448;  Scott 
▼.  Shepherd.  1  Smith,  Lead.  Gas.  797;  1  Foe, 
FL  A  Frac.  181.  It  Is  qnlte  certain,  we  think, 
that  an  action  tor  a  personal  Injmy  resnlttng 
from  n^Hgence  or  the  want  of  doe  care,  as 
the  case  at  bar,  b  not  of  tin  same  dass  as 
actions  for  "assault,  battery,  and  wounding,'* 
and  not,  therefore,  wltbln  that  part  of  tbe 
Btatote  prescribliv  one  year  ae  the  period  ct 
limitation.  The  mpreme  conrt  of  Minnesota, 
In  passing  upon  the  same  question  In  the  re- 
cent  case  of  Ott  t. .Railway  Co.,  72  N.  W. 
ffiS,  says,  hi  effect:  It  may  be  tme  that  erery 
personal  Injvry  committed  through  n^lgence, 
bot  nnlntentlonally,  la  a  batteiy.  within  Uie 
rery  broad  common-law  definition.  Bat  It 
does  not  ftdlow  that  the  word  "battery"  Is 
to  be  constmed  so  as  to  Inclnde  personal  In- 
jury actions,  or  that  n  Is  to  be  defined  mt- 
coring  to  the  common  law.  Sndi  a  cmstnie* 
tton  has  never  been  snggeited,  to  onr  knowl- 
edge, prior  to  tlds  time.  Baf-the  aetkm  for  a 
battery,  within  the  two-years  limitation  men* 
tloned  In  the  act,  has  admittedly  been  tbe  ae-. 
tlim  founded  npon  an  Intoitlonally  adminis- 
tered Injury  to  the  person.— sneb  an  Injury  aa 
could  be  made  the  basis  of  a  criminal  proseen- 
tlon,  and  not  that  which  resulted  from  the 
want  of  dne  care.  Fetsonal  Injury  eaaes  are 
not  of  tbe  same  genus  or  class  as  flie  actions 
for  a  battery,  as  tbat  action  Is  proTlded  for 
In  section  8,  and  nerer  have  been.  In  no  re- 
spect are  they  within  the  rule  of  ^nadon 
gmerls,  aa  applied  to  an  adton  for  a  battery. 
There  was  no  error,  tben,  In  suftatnli^E  the 
plalntUTs  demurrer  to  the  second  and  third 
Ideas. 

At  the  trial  of  tbe  case  the  appellant  re- 
■erved  aeren  exceptions,— six  to  the  admissi- 
bility of  evidence,  and  one  to  the  plalntlira 
prayera.  Tbe  prayers  offered  on  both  ddes 
appear  to  hare  been  granted.  We  will  pass 
on  tbe  exceptions  In  their  regular  order,  as 
they  form  the  basis  of  this  appeal. 

The  flret,  second,  and  third  exceptions  are 
snl>stBntlally  the  same,  and  relate  to  questions 
asked  the  medical  witnesses  as  to  whether 
tbe  deafness  of  the  plaintiff  In  tbe  left  ear  was 
the  natural  and  probable  result  of  the  acci- 
dent There  was  no  dispute  In  this  case  as  to 
tbe  accident,  or  tbat  the  Injury  was  the  result 
of  tbe  accident,  but  the  contention  was  over 
the  extent  of  the  plalntIcr*B  Injuries.  Tbe  su- 
preme court,  In  Scbeffer  t.  Railroad  Co.,  106 
U.  8.  2#0,  26  li.  Ed.  1070,  \n  passing  upon  a 
ease  Involrlng  the  question  of  proximate  and 
tlie  nmote  causes  of  a  wrong,  said:  *Tt  Is 


admitted  that  tbe  mto  la  difficult  Bnt  It  Is 
generally  held  tbat  In  oidra  to  wamnt  a  flnd- 
big  that  negligence,  or  an  act  not  amountliv 
to  wanton  wronft  Is  fb»  proximate  cause  of 
an  Injury,  It  must  an>ear  Oiat  the  Injury  wsm 
the  natural  and  mobable  consequence  of  the 
neg^genoB  or  wrongful  act,  and  that  It  ought 
to  han  been  foreseen  In  the  light  ot  the  at- 
tending drcumstances.  Railroad  Co.  r.  Kel- 
logg, M  n.  8.  476,  24  L.  Dd.  266;  Hoag 
Railroad  Co..  85  Pa.  St  293;  Railway  Co.  t. 
Kemp,  61  Md.  74-78;  Mayne.  Dam.  16.'*  Mor 
do  we  find  any  serious  objection  to  the  form 
of  the  questions  naked  In  these  exceptions,  <nr 
the  testimony  given  bgr  the  expert  witnesses. 
In  Davis  V.  State,  88  Md.  41,  thla  conrt  held 
that  where  an  eiqiert  witness  had  beard  tbe 
examining  physician  describe  fully  the  nature 
and  charactCT  of  the  Injuries,  and  had  beard 
other  witnesses  describe  the  constmcHou  and 
condition  of  tbe  sink.  It  -vna  competent  for 
bim  to  say  whether  sudi  Injuries  likely 
to  have  been  oecasloned  1^  accidentally  fiUl- 
Ing  Into  tbe  sink.  In  Oilman  v.  Town  of 
Strafford,  60  yt..727,  the  court  said:  "Where 
an  expert  hears  or  reads  the  evidence,  there 
Is  no  reason  why  he  may  not  form  as  ccNrrect 
a  Judgment  baaed  upon  such  evidence  as- 
snmlng  It  to  be  tme,  as  If  the  ssme  evidence 
was  submitted  to  him  In  the  form  of  hypo- 
Aetical  qnestlons;  and  It  would  seem  to  be  an 
Idle  and  nadeai  ceremony  to  require  evidence 
with  irtilch  he  la  already  familiar  to  be  re- 
peated to  him  In  fliat  form."  In  the  case  at 
bar  the  experts  simply  baaed  their  opinions 
upon  tiie  faicts  given  In  evidence  that  were 
not  diluted.  Thla  was  competoit  evldoice. 
and  clearly  within  ttie  rule,  under  the  drcnm- 
stanees,  1  GreenL  Bv.  H  440;  1  Whart 
Bv.  440;  1  PhlL  Bv.  778;  Spring  00.  v.  Bdgar. 
90  U.  S.  646,  26  L.  Bd.  48T;  Schneider  v.  Plan- 
ning. 121  ni.  887,  12  N.  B.  267;  Tlngley  v. 
Cowgm.  48  Mo.  288;  Hand  V.  InhabltantB  of 
Brookllne,  126  Mass.  825^ 

,  The  ruling  In  the  fourth  ezeqirtton  was  en- 
tirely correct  The  cross-examlnaaon  of  Dr. 
AtUnson  had  been  upon  a  matter  wholly  col- 
lateral and  Irrdevant  to  the  Issue,  and  evi- 
dence was  not  afterwards  admissible  to  con- 
tradict bis  testimony.  Sloan  v.  Edwards,  61 
Md.  106;  1  Oreenl.  Bv.  8  448;  2  Foe,  PL  A 
Frac.  280.  Tbe  case  of  Wise  v.  Ackerman.  76 
Md.  SOS,  26  Atl.  424.  relied  upon  by  tbe  ap- 
peUant  bas  no  application  to  the  fttcta  of  this 
case. 

The  objection  to  tbe  evidence  offered  in  the 
fifth  and  sixth  exceptions  was  also  properly 
sustained.  Tbe  questions  bad;  In  effect,  been 
previously  answered,  and  there  was  no  neces- 
sity for  repeating  the  qnestlona 

We  have  carefully  examined  all  the  excep- 
tions, and  find  no  error  which  would  Justify 
a  reversal  of  the  Judgmmt  We  dc  not  un- 
derstand the  law  enundated  by  the  prayera 
to  be  questioned.  Finding  no  reversible  error, 
the  Judgment  wlU  be  affirmed.  Judgment  af- 
firmed, with  costs. 
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SMAIiL  SUAUi  «t  iL 
(Goart  of  Appeals  of  Uarrland.  Jan.  11. 1900.) 
WIXX-0(»t8TRUQTION^TBSTINO  OV  BSTAni 
Under  a  will  derlsiDg  the  estate  to  tnutees. 
to  manage  in  thdr  discretion,  and  to  sell,  ana  re> 
invest  the  proceeds  for  the  sole  use  of  testators 
wife  dnring  her  life,  and  after  her  dwth  to  ^ 
Tide  tiie  same  equally  among  his  children,  who 
are  n«ni«H,  "or  the  sarrlTors  of  them,  and  the 
h^rs  of  any  of  tbem  who  mar  meanwhile  hare 
died,  the  children  of  any  of  them  taking  nuAer 
this  devise  the  parent's  portion."  malting  lul  sodi 
sales  as  may  be  required,  the  gifts  to  the  children 
do  not  Teat  till  after  the  death  of  the  widow, 
and  then  only  in  those  rarriTing  her  and  the 
ehildrai  of  those  dying  prerlonaly,  free  from  any 
KabUitleB  of  tboae  ao  aying. 

Appeal  from  drcolt  court.  Waahlngttm  eom- 
tr;  Edward  Stoke,  Jndge. 

Snlt  tv  Arthur  Onablns  Small  and  otben 
against  Mary  A.  Small.  Prom  an  adTcm  de- 
cree, defendant  appeala.  Afflnned. 

Argned  before  McSHBRBT,  C.  J.,  and 
PAGB,  PEAROn.  FOWLBB.  BOTD,  and 
8GHMUCKBR,  JJ. 

George  W.  Smith,  Jr.,  and  Alex.  Niell,  Cor 
appellant  Gharles  Alvey,  Armstrong  Jk  Scott, 
O.  J>,  Wacgaman,  W.  X  Wltaenbacker,  and 
WOUam  Eealpofu,  for  appeUeei. 

FOWLER,  J.  This  appeal  brings  before  na 
for  conBtmcticn  the  will  of  the  late  Peter  B. 
Small,  of  Washlngtcm  county.  In  this  state. 
The  particular  paragraph  oo  which  the  present 
controversy  hlngea  Is  as  followa:  "I  hereby 
glre,  devise,  and  bequeath  to  my  sons  Albert 
Small,  Peter  a  Small,  and  Hairy  D.  SmaU 
*  *  *  ail  and  erery  my  estates  and  prop- 
erty, personal  and  mixed,  *  *  •  in  trust 
to  take  and  hold  the  same,  and  to  control  and 
manage  In  their  diBcretlfm  all  and  every  part 
thereof,  and  to  sell  and  dispose  of  the  same, 
and  to  reinvest  the  proceeds  thereof  for  the 
sole  use  and  maintenance  after  the  payment 
of  my  debts,  of  my  wtte,  fiarab  B.  Small,  for 
and  during  her  life,  •  •  •  and  after  the 
death  of  my  said  wife  to  dMde  and  distribute 
the  same  •  •  •  equally  among  my  chil- 
dren, Albert  Small,  Charles  A.  Small,  Mary 

A.  Small,  Peter  B.  Small,  and  Harry  D.  Small, 
or  the  surrirors  of  tbem,  and  the  heirs  of  any 
of  tbem  who  may  meanwhile  have  died;  the 
children  of  any  one  of  tbem  talcing  under 
this  devise  the  parmt's  portion."  Tiie  tea- 
tatOT  left  SDrTivlng  him  a  widow,  Sarah  B. 
SmaU,  and  fire  children,  named  in  bis  will. 
The  widow  died  hi  March.  1899,  and  three  of 
the  children,  Albert,  Charles  A.,  and  Harry  D., 
all  predeceased  her.  She  left  BorriTlng  her 
only  two  children,  namely,  Mary  A.  and  Peter 

B,  Albert  Small  died  Intestate,  leaving  snrvlv- 
tng  him  two  children.  Charles  Small  died  in- 
testate and  unmarried,  and  Harry  D.  Small 
died  unmarried,  but  testate.  All  the  facts 
necessary  to  raise  the  question  presented  by  this 
appeal  have  been  either  admitted  or  are  con- 
tained In  the  agreed  statement  of  facts,  but  it 
win  not  be  necraaary  further  to  rehearse  them, 
exeqrt  to  say  that  Albert  Small  conveyed  and 


released  to  hla  co-trusteea  all  hia  Interest  in  his 
and  their  father's  estate,  to  riecure  the  payment 
ot  a  large  Indebtedness  to  that  estate,  tor 
the  benefit  of  tba  hefas  at  law  and  deriaees  of 
his  father  other  than  hiwi«^if,  and  that  Hany 
D.  Small,  by  his  win.  devised  and  bequeathed 
all  his  estate  to  his  sister,  Maiy  A.  SmalL 
The  bill  was  filed  hy  the  administrators  com 
testamento  annezo  of  Peter  B.  Small.  Sr.,  the 
testator.  Their  contention  Is  that  the  assign- 
ment <tf  Albert,  as  well  as  the  will  of  Harry 
D.,  are  effective  to  convey  their  respective 
Interests  In  their  tathar's  estate  nndear  his 
will  upon  the  theory  that  the  respective  shares 
devised  and  bequeathed  their  father's  will 
vested  upon  the  death  of  the  testatur;  while 
the  cMitenticoi  of  the  defendants,  who  are  the 
children  of  Albert  Small.  Is  that,  nnder  a  prop- 
er construction  of  the  will,  the  respective 
shares  of  Albert  and  Harry  never  vested  In 
them,  for  the  reason  that  they  both  died  be- 
fore the  death  of  their  mother,  the  life  ten- 
ant The  question,  thoefore,  and  the  only 
one,  we  have  to  consider,  Is,  when  did  the  es- 
tate cr  Interest  devised  and  bequeathed  by  the 
will  of  Peter  B.  Small  vest  hi  his  children?  If 
such  interest  vested  upon  his  death,  then  Al- 
bert had  such  a  vested  estate  as  passed  nndw 
his  deed,  and  Harry  had  such  a  vested  estate  as 
passed  by  hla  wHI  to  his  sister,  Mary  B.  Small, 
and  the  result  would  be  that  the  estate  of  the 
testator.  Peter  B.  SmaS.  Sr.,  now  in  the  hands 
of  the  philntlffs,  would  be  divided  between  the 
two  surviving  children.  Mary  A.  and  Pettt 
B.  Small,  Jr.,  and  the  childrai  of  Albert 
Small;  the  latter,  howevw,  taking  the  share  of 
their  father  subject  to  their  father's  llablU- 
ties,  and  Mary  A.  taking  Harry  D.'s  share  un- 
der his  wm.  In  addition  to  her  own  share  as  a 
child  of  the  testator.  But  if  the  other  view 
be  ccMTect,  namely,  that  the  true  construc- 
tion of  the  will  the  estate  devised  to  the  chil- 
dren was  contingent  upon  their  snrrivlng  to 
the  period  of  distribution,— 4hat  Is  to  si^,  the 
death  of  the  life  tenant— the  same  parties 
would  share  in  the  distribution  of  the  estate 
in  equal  propwtlons.  The  one-flfth  shares 
which  wotdd  have  gone  respectively  to  Charles 
and  Harry  If  they  had  survived  the  life  tOL- 
ant,  or  to  tbehr  respective  children  if  tb^  had 
left  any  surviving  her,  go  into  and  form  part 
of  the  estate  or  common  fond  to  be  divided, 
and  the  children  of  Albert  take  hla  share  free 
from  his  liabilities.  The  court  below  passed 
a  pro  forma  decree  adopting  the  latter  con- 
struction, and  thereby  held  that  the  devises 
and  bequests  to  the  five  children  of  the  testa- 
tor  were  contingent  upon  tb^  surviving  the 
death  of  the  life  tenant  which  la  made  tiie 
period  of  distribution.  We  have  tbna  fully 
stated  the  contentions  ot  the  respective  parttea 
and  the  facta  upon  which  tbey  d^nd,  and  we 
will  proceed  to  eonaldar  the  law  applicable  to 
them. 

But  iMfore  discussing  the  qmstlon  luTolved 
In  the  light  at  adjudfcated  cases,  which,  of 
course,  when  compared  to  the  language  of 
the  testator  used  hi  bis  vm,  are  <tf  only  sets 
ondaxT  buportanca  tm  dlaoornlng  hla  true  tsr 
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tentkm.  let  ni  ezunlne  the  provlaloiis  of  tbe 
will  IteelC  Afl  we  haTe  already  seen,  tbe  tes- 
tator deTtoed  to  tnisteeB  tbe  wbole  of  bis  re- 
ddoaJT  estate.  «*to  take  and  hold,"  "to  control 
«2id  manage  In  their  discretion.*'  and  **to  sell, 
and  revest  the  proceeds  thereof  for  the  sole 
Dse  and  maintenance  of  his  wife  dprtng  her 
life.  80  long,  therefore,  as  she  shonld  lire, 
his  wbole  estate  was  to  remain  In  tbe  hands 
of  the  tmstees  for  the  KAe  purpose  of  main- 
taining her;  and,  In  order  the  better  to  pro- 
mote that  object,  he  gave  to  his  tmstees  such 
powers  as  necessarily  vested  In  thou  the  legal 
estate  until  the  period  of  distribution  should 
arrlTe  and  have  been  completed.  Ixmg  t. 
Long,  62  Md.  66,  and  cases  there  cited;  2 
Jarm.  WlUa.  pp.  U38.  1155;  Ware  t.  Elcb- 
ardson.  8  Md.  505.  Having  thus  provided  for 
his  wife  during  her  life,  be  dedares  that  bis 
estate  upon  her  death  shall  be  divided  and 
distributed  equally  among  his  children,  nam- 
ing them,  and  the  heirs  of  any  of  them  who 
may  meanwhile  have  died,  tbe  children  of  any 
one  of  them  taking  the  parent's  portion.  He 
thus  provides  for  two  methods  of  dlstrlbutian, 
one  to  be  applicable  to  tbe  c(Hitingency  of  all 
his  children  living  to  tbe  time  of  dlstrlbntlon, 
and  the  other,  which  Is  applicable  to  tbe  con- 
tingency which  really  happened, — that  is  to 
say,  the  death  of  some  of  bis  children  before 
tbe  period  of  distribution.  It  Is  with  the  meth- 
od applicable  to  tbe  latter  ctmtlngency  alone 
that  we  are  Interested.  How  was  It,  there- 
fore, according  to  the  testator's  directions,  to 
be  made?  He  says  to  his  trustees:  "You  are 
to  divide  and  distribute  my  estate  equally 
among  those  of  my  children  who  survive  my 
wife  and  the  heirs  of  any  of  them  who  may 
meanwhile  have  died,  the  children  of  any  one 
of  them  taking  ♦  •  •  the  parent's  por- 
tion." It  seems  to  as  tbat  the  plain  meaning 
and  Intention  of  the  testator  to  be  drawn  from 
his  language  Is  that  his  surviving  children, 
and  the  children  of  bis  deceased  chndren,  shall 
share  equally  In  tbe  distribution  of  his  es- 
tate, tbe  only  condition  being  that  tbe  grand- 
chlldren.  If  any,  should  take  per  stirpes,  and 
not  per  capita;  or,  in  other  words,  as  con- 
tended by  the  defendants,  the  children  of  Al- 
bert Small,  the  children  of  deceased  chil- 
dren stand  in  the  place  of,  and  are  to  be  taken 
as  substituted  for,  their  respective  parents. 
Tbe  only  safe  and  practicable  method  to  effect 
this,  as  we  have  said,  plain  Intention,  Is  to 
postpone  the  period  of  vesting  to  tbe  time  of 
distribution,  and  to  hold  tbat  the  estate  vest 
In  the  Miglnal  and  substituted  legatees  at 
tbe  same  time;  otherwise,  as  Illustrated  In 
this  case,  some  of  tbe  substituted  legatees,  so 
far  from  getting,  as  the  testator  declares  they 
shall  get,  "the  parent's  portion,"  they  would 
get  a  small  part  of  it,  and.  If  the  liabilities  of 
the  parent  had  been  equal  to  bis  portion,  they 
would  take  .nothhig  This  result  certainly 
oonM  not  have  been  contemplated  by  the  tes- 
tatcor,  otherwise  he  would  not  have  been  so 
careful  to'  designate  the  persons  who  were  to 
take  bi  tbe  event  of  the  death  of  any  of  his 


chndren;  tm.  It  tbe  estate  vested  Id  his  chil- 
dren apoa  his  death,  they  could  have  sold  and 
conveyed  it,  or  disposed  of  It  by  will,  and. 
If  they  had  done  neither,  their  respective 
Bharee  would  have  gone  as  provided  by  the 
laws  of  descent  or  distribution,  and  such  a 
provision  as  we  And  in  tbe  will  before  us 
wotdd  have  been  altogether  unnecessary  and 
Inapplicable.  But.  again,  tbe  testator  express- 
ly directs  his  trustees,  after  the  death  of  his 
wife,  "to  divide  and  distribute"  his  estate, 
"making  all  such  sales  as  may  be  required"; 
that  Is  to  say,  in  addition  to  the  power  of  salev 
etc.,  given  to  the  trustees,  to  be  exercised  dur- 
ing tbe  life  of  bis  wife,  power  is  also  glvoi 
them  to  make  all  such  sales  after  tbe  death 
ot  his  wife  as  may  be  required  to  effect  the 
distribution  provided  bis  will.  Such  pow- 
er, it  seems  to  us.  Is  clearly  Inconsistent  with 
the  construction  giving  the  children  a  vested 
interest  before  the  death  of  the  life  tenant, 
their  mother.  A»  we  have  said,  the  powers 
of  management,  sale,  and  tarestment  clearly 
given  to  the  trustees  to  exercise  during  the 
life  of  tbe  wife  show  beyond  question  tbat 
the  legal  title  was,  durhig  that  period.  In 
them.  In  order  that  they  might  effectually  per- 
form the  duties  Imposed  on  them  by  the  tes- 
tator, and  we  think  It  equally  dea^  tbat  it 
conthiued  so  vested  In  them  for  the  purpose 
required  by  the  distribution.  But  It  Is  evi- 
dent if  there  was  an  equitable  or  beneficial 
Interest  vested  In  the  children  under  the  will, 
the  estate  might  have  been  disposed  of  long 
before  the  period  of  dlstrlbutira,  and  the  pow- 
er of  sale  given  would  have  been  nugatory. 
It  appears  also  to  us  that  the  words  "may 
meanwhile  have  died"  necessarily  refer,  and 
can  only  refer,  to  the  time  which  elapsed  be- 
tween tbe  death  of  the  testator  and  tbe  death 
of  his  wife.  The  most  cursory  reading  of  the 
will  makes  this  apparent  And  to  the  same 
point  of  time  are  to  be  referred  the  words 
"survivors  of  them,"  tor  it  is  evident  from 
the  whole  context  that  the  snrvlvors  who  are 
to  participate  to  tbe  distribution  are,  and  can 
only  be,  those  who  survive  the  life  tenant  be- 
cause it  is  only  then— that  is,  after  her  death  - 
—that  the  distribution  can  be  made.  In  order, 
therefore,  to  obey  tbe  express  wish  of  the  tes- 
tator, "after  the  death"  of  bis  wife  to  divide 
and  distribute  his  estate  between  bis  children 
"and  the  survivors  of  them,"  the  latter  words 
must  mean  those  who  survive  his  wife. 

We  think,  however,  that  the  conclusion  we 
have  reached  by  an  examination  of  the  will 
Itself  Is  also  fully  Justified  by  the  principles 
which  have  been  adopted  by  this  court  In  a 
number  of  adjudicated  cases.  In  the  case  of 
Sngel  V.  State,  65  Md.  544,  6  Ati.  251.  where, 
as  here,  the  question  was  to  what  period  do 
the  words  "may  have  died"  refer,  "as  a  gen- 
eral rule,"  said  Alvey,  former  chief  Justice  of 
this  court  'it  is  certainly  true  diat  in  the 
case  of  an  Immediate  gift  with  a  bequest  over 
In  the  event  of  the  death  of  the  first  or  preced- 
ing legatee,  the  event  of  death  Is  referable  to 
the  lifetime  of  tbe  teatator.    But  It  It  ex- 
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laid  down  as  text  Ikw  tbat  this  con* 
struction  U  only  msde  ex  necessitate  rel,  from 
tbe  sbaence  of  any  other  parlod  to  wUdk  the 
wwds  denoting  the  event  of  death  can  tw  re- 
ferred." But,  as  was  bdd  In  that  case,  If 
there  Is  a  bequest  to  take  effect  In  possession 
after  a  life  estate  as  In  Oie  case  before  os, 
the  words  may  be  considered  as  extending  to 
the  event  of  the  kvatee  dying  In  the  Interval 
between  the  testatcw's  death  and  the  period  of 
distribution.  Again  quoting  from  the  lan- 
guage <rf  Chief  Justice  Alrey*  which  Is  stilk- 
lasJy  opposite  to  the  inresent  case:  "It  Is  on- 
mistakably  clear  that  the  testator  Intended  to 
substitute  the  child  or  children  of  the  legatee 
who  might  die  in  the  place  of  the  parent,  and 
we  are  of  opinion  that  the  words  In  question 
["may  have  died"]  do  confine  the  happening  of 
the  death  of  the  legatee  to  the  lifetime  of  the 
testator;  and*  as  the  daughter  surrlved  her 
fhther,  but  died  In  the  lifetime  of  the  widow, 
*  *  *  b«Ewe  distribution  made,  her  child 
became  snbstltoted  l^tee  under  the  will." 
In  Strans  Bost.  67  Md.  465.  10  Ati.  74.  the 
same  rule  was  again  adopted  and  enforced  as 
applicable  to  a  provision  like  this,  the  court 
ftaying,  Miller,  J.,  delivering  the  c^tnlon  of 
the  court,  "the  case  Is  dearly  covered  by  the 
reasoning  and  decUlon  In  Engel  v.  State, 
which  w^  decided  after  foil  consideration,  and 
by  a  very  full  court"  And  finally,  bi  Lar- 
monr  v.  Rich,  71  Md.  868, 18  Aa  702;  this  rale 
Is  applied,  explained,  and  enforced  by  the  pnm- 
ent  chief  Justice,  and  the  distinction  Is  dearly 
drawn  between  that  class  of  cases  where  the 
estate  or  Interest  vests  m  the  death  of  the  tes- 
tator because  of  an  absence  of  any  es^ressed 
Intention  that  it  vest  later  and  those  where 
the  tested,  by  his  will,  fixes  a  more  distant 
period  for  the  vesting.  Among  the  class  of 
cases  first  mentioned  are  dted  Meyer  v.  Blsler, 
29  Md.  28,  Tayloe  v.  Mosher.  Id.  451,  and 
Crisp  V.  Crlqi,  61  Md.  140,  all  of  which  were 
relied  on  by  the  plaintlfts.  And  among  the 
latter  class  ara  dted  Engd  v.  State,  supra, 
and  some  other  cases  relied  on  by  the  de- 
fendants to  support  their  contenUtm.  We  con- 
.clnde,  therefore,  that  It  Is  dear,  both  from  the 
face  of  the  wUl  as  well  as  from  the  authority 
of  adjudicated  cases  In  this  state,  that  the 
legades  to  the  children  of  the  testator  did  not 
vnt  until  the  death  of  the  life  tenant,  the 
period  of  distribution,  and  that,  therefore,  the 
children  of  Albert  Small  took  his  lihare  free 
from  any  of  his  liabilities.  And  for  the  rea- 
Sims  given,  and  upon  the  authorities  already 
dted.  It  must  also  foDow  that.  If  Harry  D 
Small  had  no  vested  Interest  In  the  legacy,  be- 
cause he  died  during  the  life  ot  the  life  tenant, 
It  also  fdlows  that  Mary  A.  Small  takes  no 
part  of  It  under  bis  will,  and  It  forms  a  part 
of  the  fond  to  be  distributed.  The  pro  forma 
decree  whldi  divides  the  estate  of  P.  B. 
Small  equally  between  his  surviving  children 
and  the  children  of  Albert  Small— the  latter 
taking  the  dure  of  thdr  tether— must  be  af- 
firmed. Decree  affirmed.  Costs  above  and  be- 
low to  be  paid  out  of  the  estate  of  P.  B.  Small. 
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MAYOR,  BTO.,  OF  BAimMORB  v.  LOBB. 

(Coort  of  Appeals  of  Marylsnd.   JTan.  9^  ISOOj 

RBB  OB8T.A-DBCUIU.TIOMS  OF  AQBNT-^- 
STBUCTIONS. 

1.  Dedarations  mm  to  "how  it  happened,"  mads 
bj  A.,  who  was  riding  with  plamtlff  when  he 
was  thrown  from  a  carriage,  aad  who  was  bim- 
w\t  thrown  out  a  block  further,  on,  made  after 
they  had  gone  a  block  to  a  drag  store,  to  one  who 
bad  come  tlie  same  distance  after  hearing  of  the 
accident,  and  while  plaintilfs  wound  was  being 
boand  op.  are  not  aomissible  o  part  of  file  res 
gestae. 

2.  Dedarations  of  an  agent,  to  bind  the  prind- 
pal,  mast  be  made  so  as  to  constitote  a  part  of 
the  res  gestae. 

8.  An  instmctlon  that  If  plaintiff  "was  gnilty 
of  negligence  which  directly  contributed  to  cause 
the  accident"  is  eqnivalrat  to  one  If  lie  *Vas 
guilty  of  ne^igence  hot  for  whidi  the  Injury 
would  hare  been  avoided." 

Appeal  from  sopolor  court  of  Baltlmwre 
dty;  Albert  Bltcble.  Judge. 

Action  by  Philip  Lobe  against  the  mayor 
snd  city  council  of  Baltimore.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  McSHBRBT,  O.  J.,  and 
PAOB.  PEAJIOB.  FOWLER,  BOTD,  BRIS- 
OOB,  and  SCHMUCKER.  JJ. 

J.  V.  L.  Plndlay,  for  appellant  William 
Cotton  and  Marcus  Kaufman,  for  appellee. 

PAQB,  J.  This  suit  was  brought  by  tbe 
appellee  to  recover  dainag»  for  Injuries  to 
him  whUe  driving  along  Wt^e  street,  near 
Pratt,  in  the  dty  of  Baltimore,  caused.  It  is 
alleged,  by  the  negligence  of  the  dty  In  not 
maintaining  that  street  in  proper  repair.  At 
the  point  where  the  accident  occurred,  tite 
street  had  been  dug  up  for  the  purpose  of 
laying  water  mains;  and  It  Is  charged  that 
llie  trench  made,  titongh  filled  to  the  sur- 
face^ had  not  been  propwly  repaired,  so  that, 
when  the  plaintiff  attempted  to  drive  over 
'it,  his  horse  sank  in  the  soft  earth,  and,  be>' 
coming  frightened,  ran  amy.  The  plaintiff 
was  thrown  from  the  vehlcli^  and  injured,  at 
or  near  tbe  place  where  the  horse  started; 
but  his  servant,  one  Anderson,  who  was  with 
him,  remained  In  tbe  carrii^  until  **tlie 
horse  reached  the  block  below,  where  the 
buggy  overturned,"  and  he  was  thrown  out. 
After  the  plaintiff  was  thrown  from  the  car- 
riage, tbe  hwse  tnnied  into  Pratt  street,  so 
thst  the  point  where  the  ssrvant,  Andwson, 
came  to  the  pavement  was  on  that  street  a 
block  below  Wolfa  Both  Lobe  and  Ander* 
son  then  went  or  were  taken  to  Baker's  drag 
store,  "on  the  block  bdow  the  scene  of  the 
acddent."  Officer  Gordon  at  the  time  of  the 
accident  was  on  tiie  northwest  corner  of 
Lmnlwrd  and  Wolfe  streets.  He  testifies 
tbat  "a  party  came  to  him,  and  informed 
him  there  was  an  acddent  on  Pratt  street; 
that  he  Immediate^  went  thec^  and  seen 
a  crowd  In  front  of  Baker's  drajf  store,  ud 
that  he  went  In.  and  Mr.  Lobe  was  dttlng  in 
a  chair,  and  Mr.  Baker  was  fixing  his  bead 
upk— bandaging  it  np."   The  officer  CnrtbiK 
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teitlAes  that  he  mw  the  jaang  man  Ander- 
■on  with  Mr.  Lobe,  and  aaked  tbtt  fcHrmer 
how  It  happened.  On  objectlm  being  then 
Interpoaed,  the  court  asked  the  eonnael  for 
the  city  If  be  wanted  "to  contradict  anj 
■tatement  of  the  young  man."  The  conniel 
thai  stated  that  It  was  not  offered  for  the 
purpose  Qt  contradicting  the  witness,  but  aa 
"part  of  the  case,"-HM  "part  of  the  ret  ge»- 
ue."  Tlie  court  allowed  the  witness  to  state 
that  the  young  man  had  made  "admissions" 
to  him  as  to  bow  the  accident  occorred,  but 
declined  to  iwrmlt  the  (Acer  to  give  what 
the  young  man  said.  This  la  the  baalB  vt  the 
defendant's  first  exception. 

It  Is  dalmed  the  court  committed  error  In 
so  mlinK  because  the  statemoit  of  the 
young  man  to  the  officer,  as  to  how  the  acd- 
dent  occurred,  was  made  so  near  to  the  time 
of  the  happening,  and  sprang  so  spontane- 
ously out  of  the  Ittddent  Ituit,  that  any  Idea 
of  deliberate  design  In  making  It  was  Impoa- 
slUe»  and  th^  therefore,  It  was  admissible^ 
as  being  eoatemporaneous  with  the  main 
fact,  and  a  part  itf  the  res  gestae.  Ilils  court 
haa.more  than  once  atated  the  rule  appUc&> 
Ue  to  a  case  of  this  kind.  Handy  t.  John- 
am,  5  Ud.  4fiO;  Dietrich  t.  Railway  Co.,  S8 
Md.  847;  Franklin  Bank  t.  FennsylTanla,  D. 
ft  IL  Steam  Nar.  11  GUI  &  J.  2&  Tbe 
latest  case  where  the  court  has  had  occasion 
to  fnrthw  consider  tbe  matter  is  that  of 
Wright  T.  State,  88  Md.  706,  41  Atl.  lOGO. 
It  would  be  inoAtless  to  oamlne  separately 
all  these  cases,  as  well  as  tbe  cases  from 
other  courts,  niey  do  not  substantially  dif- 
fer hi  their  statements  of  the  rule.  All  agree 
dial;  to  make  the  dedaratlfm  a  part  of  tbe 
res  gestae,  it  must  be  so  connected  with  the 
tmnsmctkn  as  to  be  nasonably  a  part  of  it; 
it  mnot  not  be  the  result  of  premeditation  or 
design,  but  the  ''immediate  q>nr  of  the 
transaction";  and,  though  it  need  not  appear 
that  It  was  spoken  at  the  Identical  point  of 
time  when  the  principal  fact  happened,  yet 
it  must  have  been  made  so  soon  thereafter 
as  fairly  to  be  a  part  of  tbe  transaction,  and 
therefore  elucidating  and  explaining  it  But 
if  th«  dedaratlon  waa  made  after  tbe  main 
occurrence  had  ceaaed,  and  there  Is  no  neces- 
SBiy  connection  between  It  uid  the  principal 
event.  It  is  thai  nothing  more  than  a  narra- 
tlTe  of  a  past  occurrence,  and  Is  not  admissi- 
ble as  a  part  of  the  res  gestaet.  Now,  the  evl- 
dence  Aows  that  the  accident  to  Mr.  Lobe 
oecarred  near  the  comer  of  W<dfe  and  Pratt 
streeta^  and  the  boy  was  thrown  from  the 
Tehlde  a  "Uo^  bdow."  IBoth  were  taken 
to  Baku's  drag  stwe.  **on  the  block  bdow 
tbe  Bcene  of  Uie  accident"  Officer  Oordon 
was  also  a  Mock  distant  at  the  time  he  was 
informed  an  accident  had  occurred.  When 
bo  reaped  the  drug  attae,  the  occurrence 
was  entirely  over.  He  says  he  found  a 
crowd  bad  gathered  In  front  of  the  store. 
Lobe  waa  rittlng  in  the  chair,  and  Baker 
was  bandaging  up  his  head.  He  had  some 
cfHiTersadott  with  Lobe  (of  what  duration 
46  A— 18. 


does  not  dearly  orow)!  nnd  th«i  tonsd  to 
the  young  man,  and  adked  '"how  It  bapj^en- 
ed."  While  It  does  not  appear  how  much 
time  had  elapsed  since  the  happenii^  of  the 
accident  (and  therefore  the  proxlmllT  In 
point  of  time  to  the  main  event  Is  not  mode 
to  appear),  it  is  dear  there  bad  bem  consid- 
erable time  and  several  events.  Both  Qie 
parties  had  traversed  a  block  or  more  to  the 
drug  Btor^  and  the  officer,  after  being  in- 
formed, had  come  from  at  least  an  equal 
distance.  Moreover,  time  enough  hod  passed 
for  a  crowd  to  assemble  at  the  drug  store, 
and  for  the  druggist  to  be  quietly  oigaged  In 
"fixing  up"  Lobe's  bead.  It  cannot  be  pre- 
sumed that  absolute  sUence  had  In  the  mean- 
time been  observed  1^  the  parties  and  tbe 
persons  ossonbled.  How  many  conversa- 
tions the  former  may  have  had,  while  trav- 
ersing the  streets  or  while  In  the  drug  store* 
we  are  not  informed,  but  It  la  dear  thwe 
waa  time  enough  for  several  to  have  tokoi 
place.  Under  these  drcumstonces,  It  would 
seem  to  be  unreasonable  to  prMume  there 
was  any  causal  rdatlon  of  the  proposed 
statement  ot  the  young  man  to  tbe  main 
eveat,  or  that  there  was  any  connection  with 
it,  with  respect  either  to  time  <a  locally. 
His  declaraticm  to  Officer  Oordm,  made  at 
that  time  and  under  the  particular  clrcum- 
stances,  could  not  in  any  manner  tend  to 
elnddato  the  principal  act,  and  so  "give  cd- 
or  and  deflnlteness  to  It"  It  could  be,  In 
tact,  nothing  miore  than  a  narrative  of  a  past 
occurrence.  For  the  same  reason.  It  could 
not  be  admitted  on  the  ipronnd  that  the 
young  man  waa  the  agent  of  the  plaintiff. 
For  the  principal  to  be  bound  by  fte  dedan- 
tlons  of  tbe  agent  they  most  be  made  at  the 
same  time,  and  constitute  a  part  of  tbe  res 
gestse.  Dietrich  v.  Railway  Co.,  supra. 

We  find  no  error  In  the  Instructions  granted 
by  tbe  court  Hie  form  of  the  [daintlff's- 
thlrd  prayer  was  vtfroved  in  Turnpike  Road 
V.  Parks,  74  Md.  286,  22  AtL  889.  The  modi- 
fication of  tbe  court  in  the  defendants  third 
prayer  was  a  change  of  form  only,  and  did 
not  modify  the  law.  As  dtered*  tbe  Jury 
were  to  be  told  that  "If  the  ^ntlff-  did  not 
use  msonable  care  and  diligence^  and  the  in- 
Jary  complained  of  could  have  been  avoided 
liad  he  done  so,  then  he  Is  not  entitled  to  re- 
cover." As  modified  by  the  court,  they  were 
told  that  "If  the  platottff  did  not  use  reason- 
able care  and  diligence^  and  tiie  injury  com- 
plained of  was  dlrectiy  due  to  such  itallare. 
then  he  Is  not  entitled  to  recover."  There  Is 
no  material  difference  in  s^lng  that  the 
plalnUfl  was  guilty  of  negligence  which  dl 
rectly  contributed  to  cause  tbe  accident,  and 
that  he  was  guilty  of  negligence  but  for 
which  the  injury  would  have  been  avoided; 
for.  if  tbe  accident  would  have  been  avoided 
by  the  use  of  care  and  dUlgence^  it  foUows 
that  the  want  of  sncb  care  and  diligence  di- 
rectly contributed  to  cause  It  We  find  no 
error  In  the  record,  and  the  Judpnent  must 
therefore  be  affirmed.  Judgment  affirmed. 
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BBT7KS  «t     T.  8PALDIK0  et  aL 

(Comt  of  Appeals  of  Maryland.   Jan.  0,  190a) 

PA&mBiRSHIP— A8SIOKHENT  —  ACCOUMTINO  — 
STATUTE  OP  FRAUDS— PLEADINa. 

1.  One  to  whom  a  partner  who  is  entitled  to  an 
aCGODntios  and  Bettlement  of  the  partnership  as- 
dgned  a  definite  amount  of  hla  share  of  the  prof- 
ita,  with  the  consent  of  the  other  partner,  may 
maintain  a  suit  against  the  tatter  for  an  ac- 
conntlng. 

2.  Even  if  F.  and  C..  wlu>  make  an  arranse- 
meat  by  which  F.  shall  procure  persons  to  lease 
land  of  C.  aabjeet  to  certain  ground  rents,  and 
to  build  thereon.— the  ground  rents  to  be  sold  as 
soon  as  marketable,  and  the  proceeds,  after  the 
deduction  of  Uie  purchase  price  of  the  lands  and 
certain  other  amounts,  to  be  divided  between 
them,— are  not  technically  partners,  F.  may  re- 
quire O.  to  account;  everything  being  done  ex- 
cept the  sale  of  some  of  the  ground  rents,  and  CL 
having  refused  to  sell  th«n  at  a  full  reduction. 

3.  zne  statute  of  frauds  had  no  application  to 
an  agreement  of  F.  and  G.  tliat  F.  shall  procure 
persona  to  lease  land  of  C,  subject  to  certain 
ground  rents,  and  to  build  thereon;  the  ground 
rents  to  be  sold,  and  the  proceeds  thereoC^  after 
cert&ln  deductions,  to  be  mvided  equally  between 
tbem. 

4.  A  bill  for  an  accounting  as  to  certain  leases, 
and  the  sale  of  certain  ground  rents,  alleging  that 
during  Uiese  transacUons  defendant  procured 
ptaintlff  to  indorse  a  promissory  note,  which  was 
negotiated  and  had  oeen  renewed,  and  asking 
that  defendant  be  enjoined  from  collecting  the 
note  pending  the  cause,  not  alleging  that  the  note 
was  given  In  connection  with  the  contract  under 
wUcn  the  accounting  la  asked,  will  be  dismissed 
as  to  the  note. 

Appeal  from  circuit  court  No.  2  of  Balti- 
more city;  Henry  Stockbrldge,  Judge. 

Suit  by  John  Brmis  and  others  against 
Charles  B.  Spalding  and  others.  Prpm  an 
adTerse  decree,  complainants  an>eBl.  Re- 
versed. 

Argued  before  McSHEBRT,  C.  J.,  and 
PAGE,  PEAROE,  FOWLER,  BOYD.  BRIS- 
COE, and  SCHMUOKEB,  JJ. 

Richard  B.  Tlmett  ft  Bro.  and  Wm.  S. 
Bansemer,  for  appellanta.  Willis  ft  Homer, 
for  appellees. 

BOTD,  J.  The  appellants  filed  a  blU  In 
equity  against  the  appelleei  and  Frank  O. 
Slngw,  Jr.,  to  which  the  arodlees  demurred, 
and,  the  demurrer  having  been  scitalned,  an 
amended  bill  was  filed,  and  a  fbrma  de- 
cree was  iiassed,  sustaining  a  demnrrer  to  It 
and  dismissing  both  bills.  As  the  latter  con- 
tains the  material  parts  of  the  original  one. 
It  win  only  be  necessary  to  discuss  It.  Ac- 
cording to  the  alleifftlonB  In  it.  Cbarles  E. 
Spalding  was  the  owner  of  a  tract  of  land  on 
Entaw  place,  In  the  dty  of  Baltimore,  and 
be  and  Frank  O.  Singer,  Jr.,  entered  Into  a 
parol  agreement  for  Its  development,  to  the 
following  effect;  Singer  was  to  procure  a 
boUder  who  wonid  lease  from  Spalding  the 
land,  In  12  snbdlvlslons,  each  being  subject 
to  a  ground  rent  of  9606.25,  and  who  would 
Improve  each  of  the  lots  hj  the  erection  of  a 
dwelling  boDsa  thereon.  Sbiger  was  to  devote 
his  time  and  pledge  bis  credit  In  assisting  and 
enabling  the  builder  to  obtain  the  necessary 
materials  for  the  conitnictlon  of  the  honsea. 


Spalding  was  to  contrRmte  |34,000  as  a 
boni^  to  aid  the  bnllder.  As  soon  as  the 
bonses  were  completed,  and  the  groond  rents 
became  maricetable,  the  latter  were  to  be 
sold  by  Spalding,  and  out  of  tbe  proceed*  of 
the  sales  he  was  to  receive  the  pnrcbase 
money  paid  for  the  land,  ttie  amount  advanced 
as  a  bonus.  6  per  cent  Interest  on  those  snms, 
and  an  extra  bonns  advanced  by  him  after  the 
work  was  begun.  He  was  to  deduct  tiiose 
sums  from  the  proceeds  of  sales  of  the  ground 
rents  and  the  accrued  roits  from  Jnly  1,  1897, 
and  the  remainder  vras  to  be  equally  divided 
between  him  and  Sh^r.  One  Jos^b  K. 
Hubbard  was  procured  by  Singer  as  Uie  build-' 
&e,  the  leases  were  made  to  btan,  and  be  pro- 
ceeded wftb  the  erection  of  the  12  houses; 
but  before  eompletlng  tbe^i  he  failed,  and 
receivers  woe  appointed  to  take  charge  of 
them.  Spalding  then  notified  Singer  that  un- 
less he  procured  the  consoit  of  tiie  creditors 
to  have  the  bouses  completed  by  Cbe  recelversv 
and  unless  they  were  so  completed,  be  would 
consider  the  agreement  at  an  end.  and  Singer 
would  not  be  entitled  to  the  stipulated  divi- 
sion of  proflto..  Singer  made  the  arrangement, 
and  the  houses  were  ounplet&d;  but.  In  order 
to  have  that  done,  he,  at  the  request  of  Spald- 
ing, entered  Into  a  contract  with  the  receivers 
whereby  he  agreed  to  furnish  an  the  mill 
work  necessary,  and,  with  the  knowledge  and 
assent  of  Spalding,  agreed  to  pledge  his  In- 
terest In  the  profits  to  the  complainants,  who 
were  lumber  merchants.  In  order  to  obtain 
financial  aid  from  tbem,  and  to  guaranty  the 
claim  they  held  against  Hubbard.  The  com- 
plainants furnished  the  recelv«s  witii  ma- 
terials amounting  to  $1,168,  and  advanced  96t- 
7S0  In  cash  to  ^ger.  ^ose  amounts  and 
the  blU  due  by  Hubbard  left  Singer  In  debt  to 
the  complabumts,  and.  In  accordance  wltii  his 
agreement  to  secure  tbem  out  of  his  share  of 
the  profits,  he  gave  tbem  an  order  on  Spald- 
ing for  $7,600,  and  also  executed  an  assign- 
ment of  that  amount  of  his  profits  to  them. 
The  bin  aUeges  a  demand  on  Spalding  for 
Singer's  share  of  the  profits,  to  the  amonot 
due  the  complainants,  and  his  refusal,  and 
that  Spalding  had  sold  four  of  the  ground 
rents,  had  coUected  accrued  rents,  and  tbat 
he  could  have  sold  the  other  ground  rents,  bat 
had  r^sed  to  do  so,  at  a  fuU  valuAtioa.  It 
Is  also  aUeged  tbat  a  partnership  existed  be* 
tween  Stoger  and  l^ldlng  as  to  this  transac- 
tion. The  complainants  pray  (1)  that  Spald- 
ing  may,  vpon  oath,  answer  Uw  blU,  and  di^ 
cover  and  set  fOTth  in  detail  all  snms  rec^ved 
by  blm,  the  amount  expended  by  him  for 
bonus  and  purchase  money,  and  that  he  ac* 
count  to  tbem  for  all  their  Interest  In  the 
profits;  (2)  tbat  he  may  be  enjoined  from  col- 
lecting a  promissory  note  for  $1,600,  Jtbkih 
will  be  hereafter  referred  to;  (3)  that  receiv- 
ers nuiy  be  ai^Inted  to  take  charge  of  the 
ground  rmU  remaining  nnacdd,  with  the  pow- 
er to  sell  them  and  distribute  the  fund  so  re 
celved;  and  (4)  for  further  relief. 
It  win  be  wen  to  first  determine  whether 
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tiw  AllegatloiM.  If  tone,  are  rafflclent  to  show 
that  a  partnership  existed  between  Spalding 
and  Sl&g^;  for,  If  we  reach  a  conclusion  in 
Cavor  of  the  appellanta  as  to  that.  It  will  ie> 
Dan  the  case  <tf  some  at  the  obJiectioDS  Inter' 
poaed  IfT  the  appellees.  The  amended  bOl  al- 
iegem.  In  terma,  that  Spalding  and  Singer  "en- 
tered  for  tbehr  joint  benefit  and  profit  Into  a 
partnership  agreement  for  the  development  of 
a  certain  tract  ot  land";  and.  In  speaking  of 
what  Singer  was  to  do.  It  stated  that  he  "was 
to  make  a  contribntlva  towards  aald  partner- 
ship enterprise  In  this  wise,"  etc.  He  was  to 
recelTe  cme-half  of  the  net  pnOiE  resulting: 
from  the  transaction;  and  It  Is  arerred  that 
i^aMIng  recognized  the  arrangement  as  a 
partn^^lp,  and  that  he  notified  Singer  that 
unleBs  certain  things  were  done,  as  shown 
above,  "he,  the  said  Spalding,  would  consider 
the  said  partnership  agreement  at  an  end." 
The  terms  ot  the  contract,  as  set  oat  In  the 
bin,  do  not  contradict  the  theory  of  a  partner- 
ship,  although  It  is  contended  on  the  part  of 
the  appellees  that  the  order  and  assignment 
referred  to,  on  their  face,  do  so.  But  we  do 
not  so  nndentand  them.  In  the  first  place, 
tbej  were  given  more  than  a  year  after  the 
alleged  partnership  was  formed,  and  after 
the  complainants  had  given  their  assistance  in 
money  and  materials,  tat  which  they  seek  to 
be  reimbursed  In  part  The  order  is  to  pay 
the  money  "ont  of  profits  due  me  for  services 
rendered,  as  per  verbal  mideiatanding,  on 
Hnbbard  Eutaw  place  transaction,"  and  adds: 
'mils  order  Is  given,  as  per  understanding 
with  Heise  and  Bmns,  for  the  sale  of  lam- 
ber  and  mill  work  to  receivers  tor  completing 
said  honses.  If  there  was  any  shortage,  said 
Sbiger  was  to  pay  out  of  his  profit  In  trans- 
action." And  the  assignment  reads:  "I  here- 
by assign  to  Heise  and  Bruns  97,COO.OO  of  my 
claim  and  Interest  In  and  ariiring  ont  of  the 
twelve  gronnd  roits  of  $S06.25,  *  •  •  «  the 
title  of  which  rents  Is  held  by  Charles  B. 
Spalding,  except  two  of  same  which  have 
been  sold  by  him,  but  not  accounted  for  to 
me;  my  Interest  In  said  rents  being  ^  of  the 
profits  In  sale."  There  is  nothing  in  either  of 
them  to  show  that  the  profits  In  the  transac- 
tion be  referred  to  were  not  his  profits  as 
partner,  but,  when  they  are  taken  In  connec- 
tion with  the  allegations  in  the  bill,  they 
would  presumably  refer  to  such  profits;  and 
they  may  have  been  worded  as  they  were  to 
show  that  the  complainants  were  to  be  paid 
by  Singer  out  of  his  share  of  the  profits,  and 
not  by  the  firm.  Such  was  the  understand- 
ing, as  alleged  In  the  bQl,  which  also  charges 
that  the  pledge  of  Singer's  hiterest  In  said 
proflta  was  made  **wlth  the  knowledge  and 
assent  of  said  Spalding."  Singer  had  under- 
taken, in  the  discharge  of  his  part  of  the  part- 
nership contract,  to  have  the  houses  complet- 
ed; and  it  was  proper  that  his  profits,  and 
not  those  of  the  firm,  should  protect  the  com- 
plainants, although  he  bad  Informed  the  com- 
plainants <tf  his  partnership  with  Spalding. 
It  Is  tme  that  the  mere  tact  that  a  party  Is 


entitled  to  receive  a  definite  share  of  profits 
out  of  a  business  does  not  necessarily  make 
him  a  partner,  bat,  as  was  said  in  Badeley  v. 
Bank,  88  Ch.  Dlv.  239,  "It  Is  one  of  the  cir- 
cumstances— and  a  very  strong  one— which  are 
to  be  taken  Into  consideration  for  the  pur- 
pose of  seeing  whether  or  not  a  partnership 
exists."  In  ThUbnan  v.  Benton,  82  Md.  73, 
83  Atl.  486,  we  said:  "We  take  it  then  to  be 
well  settled  that  ft  partnership  Is  a  contract 
of  some  kind.  Involving  mutual  consent  of  the 
parties;  and  when  such  a  contract  Is  entered 
into  between  two  or  more  persons  for  the  pur- 
pose of  carrying  on  a  trade  or  business,  with 
the  right  to  participate  in  the  profits  of  such 
trade  or  bnslnras,  then  such  a  contract  con- 
stitutes a  partnership,  unless  there  be  other 
facts  and  circumstances  which  show  that 
some  other  relation  existed."  See,  also,  Row- 
land V.  Long,  45  Md.  439,  In  connection  with 
what  is  said  of  It  In  the  case  last  cited.  The 
case  of  Reddlngton  v.  Lanahan,  59  Md.  429, 
relied  on  by  the  appellees,  differs  widely  from 
this.  There  Reddlngtcm  claimed  that  a  part- 
nership existed  between  him  and  one  Esch- 
bach  under  an  agreement  which  provided  that 
the  former  should  have  one-sixth  of  the  net 
profits  arising  from  a  contract  that  Eschbach 
had  with  the  major  and  city  council  of  Balti- 
more, but  In  the  contract  Itself  it  was  express- 
ly stated  that  Reddlngton  was  not  a  partner. 
Manifestly,  he  was  not  entitled  to  relief  in  a 
court  of  equity  on  the  theory  that  he  was  a 
partner,  when  he  had,  lay  the  very  terms  of 
the  contract  he  sought  to  enforce,  expressly 
agreed  that  he  was  not. 

It  beii^,  then,  dlstUictly  alleged  that  Singer 
and  Spalding  were  partners,  and  there  being 
nothing  In  the  bill  which  we  thbik  contradicts 
that  allegation,  but,  on  the  contrary,  prima 
facie  sustains  It,  we  must,  for  the  purposes  of 
this  case,  as  now  before  us,  assume  It  to  be 
true.  That  being  so,  are  the  complainants 
entitled  to  rdlef  In  a  court  of  equity?  The 
case  of  Reddlngton  v.  Lanahan,  supra,  In  ef- 
fect, concedes  that  If  Reddingtrai  was  a  part- 
ner, and  as  snch  entitled  to  share  in  the  pn^ts 
arising  from  the  executlui  of  the  contract,  he 
woald  be  entitled  to  relief  in  a  court  of  equi- 
ty; and  there  can  be  no  doubt  about  the  right 
of  Singer  to  maintain  a  bill  in  equity  for  an 
accounting.  If  it  be  tme  that  he  was  a  part- 
ner of  Spalding.  The  contract  was  executed 
on  his  part,  and  he  Is  entitled  to  have  an  ac- 
counting and  settlement  of  the  partnership. 
The  appellants  are  snbrt^ted  to  his  rights, 
to  the  extent  of  the  assignment  to  them.  The 
courts  of  most  of  the  states  In  this  country, 
as  well  as  the  supreme  court  of  the  United 
States,  hold  that  a  court  of  equity  will  recog- 
nise and  enforce  an  assignment  of  a  definite 
portion  of  a  d^t  or  chose  in  actlcMi,  erai 
vrltikout  the  consent  of  a  debtw.  2  Am.  A 
Eng.  Enc.  Law  (2d  Ed.)  1070.  In  Olbson  t. 
Flnley,  4  Md.  Ch.  76,  the  chancellor  spoke 
doubtfully  as  to  whether  an  assignment  of  a 
part  of  a  fund  was  an  equitable  assignment, 
without  tacb  umeaL  In  Wilson  r.  Carsiui. 
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12  Ud,  D4,  and  ^n1»  t.  Mayor,  ete^  ot  Baltl- 
mortb  78  Md.  89;  17  AtL  1046.  20  AH.  111. 
98S.and8L.B.A.6T7,  tUB  conrt  said  that  a 
creditor  conld  not  split  op  and  divide  his 
claim  without  the  cfmseDt  of  the  debtor;  but 
both  of  them  were  salts  at  law,  and,  without 
stopping  to  discuss  that  question,  this  bill  ex- 
pressly aOeges  that  Spalding  assented  to  the 
assignment  Indeed,  It  may  be  that  when  an 
account  Is  taken  the  assignment  may  cover 
more  than  Is  doe;  and  as  the  appellants  are 
snbrogated.  pro  tanto,  to  the  rights  of  Singer, 
they  are  entitled  to  have  an  acconntlng.  so  as 
to  ascertain  Just  what  the  proflta  arising  from 
thtff  transaction  are.  A  eonrt  of  law  could 
not  properly  ascertain  the  statns  of  the  ac- 
counts between  the  partners,  and  a  court  of 
equity  Is  usually  the  only  court  in  whidb  ac- 
counts between  partners  can  be  settled. 

But,  Independent  of  the  question  whether 
there  was  a  sufQdent  allegation  of  partner- 
ship, there  Is  another  ground  upon  which  re- 
lief In  equity  can  be  given.  In  the  very  ex- 
cellent note  to  the  case  of  Wiggins  v.  Bisao, 
S  Am.  St  Eng.  Dec.  Bg.,  on  page  72,  the  qura- 
tlon  of  accounting  between  joint  owners  of 
property  Is  discussed.  One  of  the  instances 
there  mentioned,  In  which  It  is  said  a  blU 
wlU  lie.  Is  "to  adjust  the  rights  of  those  who 
are  entitled  to  a  share  In  the  profits  of  a 
business  adventure."  Some  ot  the  cases  there 
cited  are  vei?  analogous  to  the  one  before 
US.  In  Petrle  v.  Torrent,  88  Mich.  48,  49  N. 
W.  1076,  the  complainant  had  a  verbal  option 
under  which  he  could  purchase  certain  lands, 
timber,  and  other  property.  Not  having  suffi- 
cient means  hlms^,  he  made  an  arrangement 
with  the  defoulant  by  which  the  latter  agreed 
to  pay  one-half  of  the  expense  of  examining 
the  timber,  and.  If  satisfactory,  to  furnish 
the  purchase  money  for  the  property,  and  give 
the  complainant  one-tlilrd  of  the  net  profits 
from  tixe  sales.  The  complainant  agreed  to 
pay  the  other  half  of  the  expense  of  examin< 
Ing  the  timber,  and  to  give  his  services  in 
carrying  out  the  enterprise.  Hie  purchase 
was  made,  and  the  pn^wr^  taken  In  the  name 
of  the  defendant,  who,  with  the  complainant's 
assistance,  sold  some  of  the  property  for  more 
than  the  total  cost;  and  he  contracted  for  the 
manufacture  of  the  rest  of  the  timber  Into 
lumber,  one-half  of  the  gross  receipts  of  which 
he  was  to  receive.  After  he  had  received  a 
large  amount  of  such  receipts,  and  on  his  fall- 
are  to  account  to  complainant  for  his  share 
<rf  the  net  profits,  a  bill  In  equity  was  filed  by 
complainant,  and  he  was  granted  relief.  In 
Scudder  v.  Budd,  52  N.  J.  Eq.  820,  26  AtL 
904,  the  complainant  and  defendant  made  a 
parol  agreement  to  build  houses  for  sale;  the 
latter  to  advance  the  money,  and  the  former 
to  contribute  bis  aklll  and  time;  each  to  have 
half  of  the  profits  after  sale.  It  was  held 
that  Independent  of  the  question  whether  a 
partnership  existed  between  the  parties,  t^e 
complainant  was  entitled  to  maintain  a  bill 
for  an  accounting.  See,  also,  Channon  v. 
Stewart  108  111.  Oil;  MatsachuaetU  General 


Hospital  V.  State  Mut  Life  Assnr.  Co.,  4  Gray, 
227;  Hargrave  v.  Conroy,  19  N.  3.  Bq.  2SL;  and 
other  cases  referred  to  In  the  note  above  men- 
tioned. So,  whether  Spalding  and  Singer 
were,  technically  speaking,  partners  or  not 
the  latter  would  be  entitled  to  file  a  bin  for 
discovery  and  accounting  under  such  circum- 
stances as  are  alleged  in  the  bill.  The  case 
of  Union  Pass.  Ry.  Oo.  v.  Mayor,  etc.,  of 
Baltimore,  71  Md.  238,  17  Afl.  98S,  might  also 
be  referred  to  as  supporting  this  view.  We 
would  remark  In  passing  that  the  fact  that  the 
agreement  was  not  in  writing  does  not  In- 
validate it  as  the  statute  of  frauds  is  not 
applicable.  Petrle  v.  Torrent  supra;  Scud- 
der T.  Budd,  supra;  Howell  v.  Kelley,  1^ 
Pa.  St  47S,  24  Atl.  224.  Bspedally  le  this  so 
when  the  contract  la  executed.  Hardesty  v. 
Richardson.  44  Md.  624;  tonlh  Baltimore  Oo. 
V.  Muhlbach,  69  Md.  404.  16  Atl.  117.  1  L.  R. 
A.  607. 

The  bill  only  all^s  that  four  of  the  ground 
rents  have  been  sold,  but  It  Is  alleged  that  the 
defendant  Is  unnecessarily  delayli^  the  sale 
of  the  others,  which  for  eU^t  months  have 
been  marketable,  and  the  d^endant  has  re- 
fused to  sell  them  at  a  full  valuation,  which 
complalnanta  are  advised  would  be  at  a  cap- 
italization of  696  to  6%  per  cent.  It  Is  char- 
ged that  it  was  agreed  that  they  riiould  be 
sold  at  a  capitalization  of  0%  per  cent  and 
therefore  If  It  be  true  that  tbe  defendant  had 
refused  to  sell  them,  as  alleged,  the  com- 
plainants are  In  a  position  to  demand  an  ac- 
conntlng by  Spalding  for  their  value.  As  he 
was,  under  the  agreement  to  hold  the  prc^- 
erty  in  his  name  until  they  could  be  sold  at 
the  rate  agreed  upon,  we  can  see  no  necessity 
for  the  appointment  of  a  receiver,  nnless  the 
testimony  develops  such  facts  as  may  Justity 
that  course,  but  the  court  below  should  re- 
quire Spalding  to  discover  and  account  with 
the  complainants. 

The  bill  also  alleges  that  "some  time  during 
these  transactions  the  said  Singer,  procured 
the  indorsement  of  the  complainants  upon  a 
certain  promissory  note  for  the  amount  of 
f 1,600,  which  was  negotiated  to  the  defendant 
Charles  E.  Spalding,"  which  had  been  renew- 
ed from  time  to  time,  and  (100  paid  on  tbe 
principal;  and  it  asks  that  Spalding  be  m- 
Jolned  from  collecting  tbe  note,  or  enforcing 
the  payment  of  the  same  in  any  manner,  pend- 
ing this  cause.  It  la  not  alleged  that  the  note 
was  given  in  connection  with  the  agreement 
between  Singer  and  Spalding,  but  only  that 
it  was  indorsed  "some  time  during  these  trans- 
actions." If  It  was  given  and  indorsed  by 
the  complainants  as  a  part  of  the  agreement 
to  aid  Singer  In  this  enterprise,  Spalding 
should  not  be  permitted  to  enforce  It  pending 
the  accounting  which  we  have  said  should  be 
required;  but  If  It  was  not  a  court  of  equity 
should  not  Interfere  with  Its  collection.  As 
the  bin  stands,  the  court  could  properly  have 
sustained  the  demurrer  to  that  part  of  It  and 
was  right  in  refusing  to  grant  tbe  Injunction. 
But  as  there  was  error  Is  dlsmtesli^  tiie 
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imwulftl  bni,  the  decree  will  be  renned*  aaA 
flie  defendaDta  idiovid  be  allowed  a  zcuonable 
time  In  whlcb  to  aiuwer  after  Uiia  cafe  !■  re- 
manded. Whether  or  not  a  receirer  dwnld 
be  appointed  most  depend  upon  the  Caet* 
which  may  be  developed. 

216  question  was  raised  at  the  argnment  aa 
to  the  right  to  make  Mrs.  Spalding  a  partjr  to 
the  proceeding.  We  do  not  understand  why 
she  was,  as  Uie  allegations  In  the  bill  are 
not  sofilcient  to  show  tbat  the  ground  rents 
belonged  to  the  partoenhip,  but  oaly  the 
protfls  In  the  sale  ot  them.  As  Mrs.  Spalding 
was  In  no  wise  connected  with  the  transac- 
tion, and  her  Inchoate  right  of  dower  cannot 
be  affected  by  this  proceeding,  bo  far  as  we 
can  see  from  the  bill,  If  a  sale  should  follow, 
there  qtpears  no  reason  for  making  her  a 
party.  The  decree  dismissing  the  amended 
bill  win  be  roTeraed.  Gach  party  will  be  di- 
rected to  pay  their  own  costs  In  tills  court; 
the  costs  In  the  court  below  to  abide  the  re- 
sult of  the  case.  Decree  reversed,  and  cause 
renuuoded;  each  party  to  pay  their  own  coats 
In  this  court,  and  the  costs  below  to  abide 
tbo  result  of  the  case. 


(»  Hd.  GIB) 

MARYLAND  GOUST.  00  OF  BALTIMORB 

CITT  et  aL  KUPER. 
(Court  of  Appeals  of  Maryland.   Jan.  10,  1900.) 

VBCIFIO  PBRTORHAMCS  —  HUTUAUTT  07 
CONTRACT  —  INCUMBRANCB  AT  THID  TIMB 
CONTRACl  WAS  HADB  —  DflSCRIPTION  09 
PROPKRTT. 

1.  Where  a  contract  tqr  a  corporation  to  conrey 
land  was,  on  Its  face,  obllgatorr  on  both  partiei, 
the  fact  tbat  the  eorpoiatlon  had  made  a  dec- 
laration of  trust  of  BQcfa  property  to  secore  its 
indebtednem  to  a  third  party,  in  which  it  agreed 
not  to  conTey  the  property  withoat  sach  third 
party's  written  conaent,  wOl  not  render  such 
contract  void  (or  want  of  mntuallty;  the  agent 
of  the  corporation  acting  also  as  agat  of  iQch 
tilird  party  In  making  such  contract  to  caawert 
and  the  tnird  party  having  joined  In  the  convey- 
ance tendered  defendant. 

2.  The  (Set  that  a  Tendor*8  property  ia  tn- 
enml>ered.  or  his  title  defective,  at  the  time  a 
contract  of  sale  is  made,  will  not  prevent  his  en- 
forcing the  contract  in  equity  if  be  has  removed 
the  incomltrance  and  perfected  the  title  by  the 
time  he  ia  required  by  his  contract  to  convey  the 
land,  and  when  time  is  not  of  the  essence  of  the 
eontract  It  is  generally  sufficient  If  hia  title  is 
readyat  the  time  of  the  decree. 

3.  Where  there  are  two  descriptions  in  a  deed 
of  the  place  of  beghmiog  in  the  description  of  a 
parcel  of  land,  and  only  one  was  a  call  which 
eonld  at  the  tinie  be  definitely  and  accnrntely  «»• 
certained,  and  the  rest  of  the  description  shows 
that  such  place  ot  beginning  ia  the  correct  one,  it 
will  be  foflowed. 

4.  Where  there  are  two  calls  or  descriptions 
of  a  parcel  of  land  in  a  deed,  and  both  cannot  be 
gratined,  the  one  appearing  to  be  the  most  cer- 
tain and  most  conaonant  to  the  intention  auiear- 
ing  on  the  face  of  the  deed  will  be  pr^rred  and 
obeyed. 

5.  Where  the  description  In  a  deed  of  a  line  of 
a  lot  calls  to  run  northwesterly  parallel  with  a 
certain  street,  and  the  street  mns  northeasterly 
and  southwesterly,  and  the  balance  of  the  de- 
"scription  would  not  close  the  call,  "northwester- 
ly." used  in  sach  line,  will  be  treated  as  a  mis- 
Mke,  and  will  be  read  "northeasterly." 

R.  Whm  a  contract  for  sale  of  land  called  for 


^^bont  45  feet"  on  a  certain  street  sod  "about 

16  feet"  on  another,  and  there  were  only  44  feet 
on  the  former  and  16  feet  S  Indies  on  the  lat- 
ter, the  use  of  the  word  "atxiut"  indicates  that 
the  parties  only  contracted  for  a  nomber  of  feet, 
and  the  difference  Is  not  snfflci^t  to  warrant  tlw 
court  in  disturbing  the  contract. 

7.  Where  there  is  nothing  to  show  that  a  par- 
ty seeMng  specific  performance  of  a  contract  to 
purchase  land  was  In  any  way  renx>n8ible  tor 
delay  in  carrying  out  the  contract,  the  fact  that 
the  property  has  depreciated  In  value  since  the 
contract  was  made  is  not  a  defense  to  a  suit  for 
specific  perfonnancCk 

Appeal  from  circuit  court  No.  2  <tf  Balti- 
more city;  Henry  Stockbrldge,  Judge. 

Suit  by  the  Maryland  -Construction  Ciompa- 
ny  of  Baltimore  City  and  others  against  John 
Kuper  for  specific  performance  of  a  contract 
for  the  sale  of  land.  From  a  decree  for  de- 
fendant, plaintiffs  appeal.  Reversed. 

The  following  Is  the  plat  referred  to 'in 
i^inlon: 


Argued  before  McSHERRT,  O.  J.,  and 
FOWLBR.  PAGE,  BOTD.  PBARGB.  and 
SCHMUCKSR,  JJ. 

George  D.  Feunlman  and  H.  B.  Preston, 
for  appellants.  W.  George  Weld,  for  appel- 
lee. 

BOTD,  J.  On  the  18th  day  of  January, 
1897,  the  Maryland  Oonstructlon  Company, 
through  Its  agent,  J.  D.  McCubblu,  Jr.,  and 
John  Kuper  entered  Into  an  agreement  for 
the  sale  by  the  former  to  the  latter  of  some 
lota  on  Park  avenue,  formerly  called  "Grundy 
Street,"  and  one  on  Preston  street  In  the  city 
of  Baltimore.  Kuper  paid  $25  on  account  of 
the  purchase  mouey,  which  was  to  be  return- 
ed In  the  event  that  the  title  should  be  found 
to  be  not  marketable.  Thirty  days  was  al- 
lowed for  the  examination  of  the  title,  upon 
the  completion  of  which  and  the  execution  ot 
a  deed  for  tbe  property  the  balance  of  the 
purchase  money  was  to  be  paid.  Kuper  hav- 
ing declined  to  accept  tbe  deed,  and  pay  the 
purchase  money,  a  bill  was  filed  by  the  ap- 
pellants for  the  specific  performance  of  the 
contract,  which,  after  hearing,  was  dismissed 
by  the  decree  of  the  court  below.   From  that 
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Oecree  this  appeal  v«b  taken.  Several  objec- 
tions to  the  title  of  the  lots  are  urged  by  the 
appellee,  and  It  la  also  contended  tbat  there 
was  no  mntoalltj  of  contract  between  the 
parties.  We  vUl  flrat  consider  tbe  latter 
gueetlon. 

1.  It  appears  from  a  petition  of  the  re- 
ceivers of  the  Baltimore  &  Ohio  Railroad  Com- 
pany, filed  In  the  circuit  conrt  of  tbe  United 
States  for  the  district  of  Maryland,  a  copy  of 
which  Is,  by  agreement  of  counsel,  made  a 
part  of  Uils  record,  ttiat  the  Maryland  Con- 
stmctlon  Company  undertook  tbe  construction 
of  the  Baltimore  Belt  Railroad,  which  con- 
nected the  main  line  of  the  Baltimore  &  Ohio 
Company  at  Camden  station  with  Its  Phila- 
delphia branch,  near  Bay  View.  The  Balti- 
more &  Ohio  held  all  tbe  stock  of  the  con- 
<tructloD  company,  and  made  large  advances 
to  It  The  construction  company  acquired  a 
uumber  of  parcels  of  land  which  it  did  not 
convey  to  the  belt  railroad,  and  which  were 
not  within  tbe  right  of  way  of  that  company, 
indudlng  the  lots  now  in  controversy.  The 
United  States  court,  after  bearing  tbe  coun- 
sel representing  various  interests  affected  by 
the  petition,  passed  a  decree  authorizing  the 
receivers  to  Issue  certificates  of  indebtedness 
to  an  amount  not  exceeding  $956,000,  to  be 
dated  December  1,  1806,  payable  three  years 
thereafter,  and  redeemable  on  the  1st  of  June, 
1S87,  or  on  any  interest  day  thereafter,  the 
proceeds  of  which  were  ^o  be  applied  as  there- 
in directed.  The  decree  provided  that  the  re- 
ceivers, as  a  condition  precedent  to  tbe  issu- 
ance of  the  certificates,  should  require  the 
construction  company  to  execute  to  them  an 
agreement  or  declaration  of  trust  acknowledg- 
ing and  agreeing  that  It  did  and  would  hold 
all  its  property  for  the  benefit  and  protection 
of  said  receivers,  and  that  It  would  In  no  case 
sell,  or  in  any  way  dispose  of,  any  of  its 
property,  without  their  consent  in  writing, 
and  that  it  would,  upon  the  request  of  the 
receivers,  sell,  lease,  convey,  transfer,  assign, 
or  dispose  of  In  any  way  the  whole  or  any 
part  of  said  property  and  assets,  as  tbe  re- 
ceivers might  direct;  they  being  authorized  to 
receive  and  receipt  for  all  moneys  derived 
from  such  sales.  On  the  27th  day  of  Novem- 
ber,  1896,  the  construction  company  executed 
the  declaration  of  trust  in  accordance  with 
that  decree,  which  was  duly  recorded.  It  Is 
by  reason  of  It  that  the  appellee  contends 
tbere  was  no  mutuality  of  contract  as  the 
agreement  for  the  sale  to  bim  was  not  signed 
by  the  receivers,  but  only  by  the  construcUou 
company.  The  appellee  has  referred  to  tbe 
cases  of  Oelger  v.  Oreen,  4  Gill,  476;  Duvall 
V.  Myers,  2  Md.  Cb.  401;  Gelston  v.  Slgmund, 
27  Md.  344;  and  King  v.  Warfleld,  67  Md. 
246,  0  Ati.  589.-^  support  of  his  contention. 
In  Gelger  v.  Green  tbe  court,  after  referring 
to  a  number  of  authorities.  Including  the  doc- 
trine as  stated  by  Lord  Redesdale,  In  Lawren- 
son  V.  Butler,  1  Schoales  &  L.  18,  said,  "It  Is 
now  established  that,  unless  there  la  to  be 
found  In  tbe  contract  this  essential  Ingredient 


of  mutuality,  a  conrt  of  equity  will  not  compel 
Its  specific  execution."  In  Duvall  r.  Myers 
tbe  chancellor  said,  "The  right  to  a  spedflc 
execution  of  a  contract,  so  far  as  this  question 
of  mutuality  Is  concerned,  depends  upon 
whether  the  agreement  Itself  Is  obligatory 
upon  both  parties,  so  that  upon  the  application 
of  either  against  the  other  the  court  wonld  co- 
erce a  specific  performance;"  and  In,the  other 
cases  referred  to  similar  expressions  are  used. 
But  witbout  In  any  wise  questioning  tbe  doc- 
trine as  established  by  them,  do  they  Inter- 
fere with  the  right  of  the  constroctlon  com- 
pany to  maintain  this  bill?  By  the  very 
terms  of  this  agreement  tbat  company  has  ob- 
ligated itself  to  sell  and  convey  the  property, 
and  the  appellee  to  purchase  and  pay  for  it. 
Tbe  uncontradicted  evidence  shows  that  Mr. 
McCubbIn  was  the  agent  of  the  company,  and 
was  authorized  to  make  the  sale.  There  Is 
nothing  on  the  face  of  the  agreement  to  show 
lack  of  mutaallty,  and  "It  is  obligatory  upon 
both  parties."  The  doctrine  announced  In  tbe 
above  cases,  therefore,  does  not  prevent  the 
construction  company  from  maintaining  Its 
bill  for  specific  performance. 

It  is  said,  however,  that  It  was  not  in  a 
position  to  convey  the  property,  by  reason  of 
the  declaration  of  trust  and,  as  the  receivers 
were  not  parties  to  the  agreement,  there  was 
the  lack  of  mutuality  complained  of.  But 
the  tifle  to  the  property  was  not  conveyed  to 
the  receivers.  The  company  still  held  the  ti- 
tie,  and  tbe  declaration  of  trust  only  prevent- 
ed it  trtim  conveying  It  without  the  consent 
in  writing  of  the  receivers.  It  hi  reality, 
was  no  greater  incumbrance  on  tbe  property 
than  a  mt^tgage,  for.  when  the  Indebtedness 
Intended  to  Ije  thereby  secured  was  paid.  It 
had  the  unquestioned  right  to  be  relieved 
from  the  effects  of  Its  provisions.  It  was  a 
declaration  tbat  It  held  the  property  for  the 
security  of  the  debt  and  was  very  similar  to 
a  mortgage  with  a  provision  in  It  that  the 
mortgagee  ebonld  have  the  use  and  control 
over  the  property  until  the  debt  was  paid.  The 
testimony  shows  that  Mr,  McCubbln  was  also 
agent  of  the  receivers,  and  that  he  was  au- 
thorized by  them  to  make  the  agreement  It 
Is  true  that  be  does  not  say  whether  he  had, 
tn  advance,  that  authority  In  writing,  but  U 
that  was  deemed  material,  the  appellee  could 
have  asked  bIm  tbe  question;  but  tiie  receiv- 
ers did  unite  in  the  deed  that  was  tendered 
the  appellee,  and  there  is  no  suggestion  In 
tbe  record  that  there  was  ever  any  question 
about  their  willingness  to  do  so.  Tbe  deed 
executed  by  the  construction  company  and 
tbe  receivers,  who  thereby  gave  their  con- 
sent In  writing,  if  they  had  not  done  so  be- 
fore, was  tendered  to  the  appellee,  and  he  re- 
fused It  giving  no  other  reason  for  doing  so 
than  he  thought  when  he  agreed  to  make  tbe 
purchase,  that  tbe  two  ground  rents  were  re- 
deemable, and  afterwards  ascertained  they. 
were  not;  but  there  was  nothing  In  tiie  con- 
tract on  that  subject  There  was'  no  objec* 
tion  then  made  on  the  ground  ot  lack  of  mu* 
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toallty  In  the  contract,  or  for  any  defect  In 
the  title.  While  It  Is  tnie  that  a  Tender  mnat 
be  ready  and  able  to  convey  a  niarketable  tl- 
tli  to  the  poichaaer,  It  Is  not  necessary  that 
im  poBsesa  snch  a  title  at  the  time  tbe  con- 
tract la  entered  Into;  proTlded  he  shows  that 
he  made  the  contract  in  good  faith,  and  was 
able  to  convey  It  when  called  upon  by  hla* 
■sreement  to  do  so.  The  great  weight  of  au- 
thority It  that  he  Is  only  required  to  be  able 
to  ccmvey  It  by  the  time  the  decree  Is  entered. 
If  time  is  not  of  the  essence  of  the  contract, 
and  he  acts  In  good  faith.  Hepbnm  t.  Auld, 
5  Cranch,  262,  S  L.  Bd.  96;  Hepburn  t.  Dun- 
It^  1  Wheat  179,  4  L.  Ed.  65;  Mason  t. 
OaMwell.  10  VL  196;  Dresel  t.  Jordan,  10* 
Mass.  407;  Lnc&ett  T.  Williamson,  87  Mo. 
306;  Jenkins  t.  Fabey,  73  N.  T.  365;  Oakey 
T.  Cook,  41  N.  J.  Bq.  850,  7  Atl.  496;  Miller 
r.  Cameron,  45  N.  J.  Bq.  95,  15  Atl.  842, 
1  L.  R.  A.  G64;  Guild  t.  Railroad  Co.,  57 
Kan.  70,  46  Pac.  82,  33  L.  R.  A.  77;  Dutch 
Church  T.  Mott  7  Paige,  77;  and  many  other 
cases  cited  In  22  Am  &  Eng.  Bnc.  Law,  960. 
So  far  as  the  cases  In  this  state  reflect  upon 
the  question,  they  are  In  accord  with  that 
Tlew;  In  Buchanan  v.  Lorman,  3  QUI,  77,  It 
was  said:  "Tbe  ability  of  the  vendor  to  con- 
vey should  exist  when  his  duty  by  the  con- 
tract arises  to  convey,  or  at  the  time  of  a 
decree  for  a  conveyance,  where  time  Is  not  of 
the  essence  of  the  contract"  That  is  repeat- 
ed In  Dorsey  v.  Hobbs,  10  Md.  417.  and  again 
In  Foley  v.  Crow,  37  Md.  60.  In  Llnthlcum 
V.  Thomas,  59  Md.  574,  the  parties  had 
agreed  to  exchange  properUes  free  from  In- 
combrances,  except  those  specified,  and  Thom- 
as executed  a  deed,  which  was,  without  his 
antliorlty,  pot  on  record,  but  Linthlcum's 
property  was  not  clear,  and  he  had  not  ac- 
quired the  legal  title  to  part  of  It  Thomas 
proceeded  In  equity  to  have  the  deed  an- 
nnlled,  and  the  agreement  declared  void. 
The  court  said  that  Linthlcum's  title  when  tbe 
bill  was  filed  "was  so  manifestly  defective 
that  a  court  of  equity  would  not  for  a  mo- 
ment have  considered  It  such  as  a  purchaser 
would  be  bound  to  accept  In  a  case  of  specific 
performance.  *  *  *  As  against  these  bills, 
he  could  not  take  the  ground  that  he  could 
have  Us  tltie  ready  at  tbe  time  of  the  de- 
CTee,  as  Is  allowed  to  a  complainant  In  a  bill 
for  specific  performance."  The  authorities 
are,  therefore,  ample  to  establish  the  doctrine 
that  the  mere  fact  that  the  vendor's  prop- 
erty ia  Incumbered,  or  his  title  is  defective, 
mt  the  time  the  contract  of  sale  Is  made,  will 
not  prevent  his  enforcing  tbe  contract  In 
equity  if  he  has  removed  the  Incumbrance, 
and  perfected  the  title  by  the  time  he  Is  re- 
quired by  his  contract  to  convey  It;  and, 
generally,  when  he  has  acted  In  good  faith, 
relief  will  be  granted  him,  If  be  Is  ready  to 
fnmian  a  dear  title  at  the  time  of  tiie  de- 
cree, provided  the  dday  has  not  prejudiced 
tbe  purchaser,  and  time  Is  not  of  the  essence 
of  the  contract  If  this  were  not  an  own- 
er of  land  who  has  Incumbrances  upon  It 


might  pay  them  off  (or  the  purpose  of  giv- 
ing the  purchaser  a  clear  title,  and  then  not 
be  able  to  enforce  tbe  contract  of  pnndiase; 
or  he  might  be  subjected  to  beavy  costs  In 
order  to  have  his  title  cleared,  and  then  not 
be  able  to  require  the  purcdiaser  to  perform 
his  part  of  the  contract  In  tills  case  there 
is  no  evid^ce  of  any  difficulty  in  the  way 
of  the  construction  company  giving  a  clear 
titie  (so  far  as  this  declaration  of  trust  Is  con- 
cerned), as  the  receivers  had  consented  to  the 
sale,  and  actually  Joined  In  the  deed,  before 
any  objection  now  urged  bad  been  made,  so 
far  as  known  to  tbe  company. 

2.  The  first  objection  to  the  titie  Is  based 
on  two  alleged  errors  In  the  description  of  lot 
No.  8  on  the  plat  filed.  They  arise  In  the 
deed  from  William  H.  Oelman  to  the  con- 
struction company.  One  of  them  is  tiiat  tbe 
beginning  of  tbe  lot  is  described  to  be  **<hi  the 
southwest  aide  of  Grundy  street,  at  the  dis- 
tance of  forty-five  feet  northwesterly  from 
the  comer  formed  the  Intersection  of  the 
southwest  side  of  Grundy  street  with  the 
northwest  side  of  Preston  street  and  at  the 
center  of  the  dIvWon  wall  of  the  house  to  be 
erected  on  the  lot  adjoining  thereto,  to  tbe 
northwest  thereof."  The  eipreesion  "to  the 
northwest  thereor'  is  what  causes  the  diffi- 
culty. If  that  means  a  bouse  to  be  erected 
on  an  adjoining  lot  which  Is  to  the  north- 
west of  tbe  lot  being  described,  the  begin- 
ning, instead  of  being  46  feet  from  Hie  oox^ 
ner  of  Preston  and  Grundy  streets,  would  be 
60  feet  and,  starting  from  that  point  a  lot 
would  be  described  which  is  entirely  beyond 
the  one  Intended  to  be  conveyed.  The  be- 
ginning cannot  be  at  45  feet  from  tbe  corner 
of  thoee  streets  and  In  a  division  wall  of  a 
house  to  be  erected  on  the  lot  northwest  of 
No.  8.  There  Is,  therefore,  manifestly  an  er- 
ror, and  we  must  examine  the  whole  descrip- 
tion, to  ascertain,  if  pos^ble,  where  the  er- 
ror te,  and  whether  It  is  such  a  defect  as  to 
prevent  the  property  from  being  marketable. 
In  the  first  place,  the  beginning,  at  46  feet 
from  the  corner  of  the  two  streets,  was  a  call 
that  could  at  the  time  be  definitely  and  ac- 
curately ascertained,  as  the  streets  were  In 
existence,  but  the  house  was  "to  be  erected," 
and  hence  Is  not  described  as  there  at  tbe 
time.  If  tt  never  was  erected,  It  would  be- 
Impossible  to  ever  start  at  the  center  of  the 
division  wan,  and  hence  tbe  banning  as  first 
described  Is  more  accurate  than  the  other, 
and  should,  for  that  reason,  be  followed. 
But  the  rest  of  tiie  description  cwcludTely 
demonstrates  that  tbe  beginning  as  first  de- 
scribed Is  the  correct  one,  for  the  Unes  of  the 
deed  run  **northweaterly,  binding  on  Grundy 
street  fifteen  feet;  tiience  sontbwesterly  par- 
aOA  with  Prestcm  street  sixty-three  feet; 
thence  sonttieasterly  paralld  ^th  Onmdy 
street  fifteen  feet,  to  tiie  lot  secondly  above  de- 
scribed; and  thence  northeasterly  Undlng  on 
said  lot,  and  parallel  with  Preston  street,  and 
tbrongb  the  centw  of  said  divlrion  wall,  sixty- 
three  feet  to  tbe  place  of  twinning."  It  there- 
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tm  not  only  ihows  that  tb»  second  line  of  tiila 
lot  Is  intended  to  be  onlylD  feet  Crom  No.2,biit 
tlw  last  line  caUrtonin  not  onljwith  that  lot, 
bat  "through  tlie  center  of  said  division  wall 
to  ttie  be^nnlng,"  tiins  otmdnsiTdr  showing 
Oiat  the  dlTMon  wall  spoken  of  In  descrtblng 
the  beginning  was  the  one  along  the  line  of 
lot  Mow  2.  Then,  again,  the  last  line  could  not 
nm  with  lot  No.  2  and  the  division  wall,  and 
teadi  the  beginning  If  the  beginning  was  at 
the  northwest  comer  of  lot  No.  S.  It  is 
therefore  perfectly  clear  that  the  beginning 
was  Intended  to  be  at  the  point  46  feet  from 
the  coiner  of  those  streets,  which  point  is 
also  the  end  of  the  first  line  of  lot  No.  2.  as 
will  be  Been  from  the  description. 

The  second  error  tn  this  deed  Is  in  the  third 
line,  which  is  "thence  sootbeasterly  parallel 
with  Qnmdy  street  IS  feet,  to  the  lot  secondly 
above  described."  This  lot  is  supposed  to 
have  a  depth  of  68  feet,  while  No.  2  Is  inly 
80  feet,  a  &-foot  alley  being  taken  off;  hence  it 
Is  said  that  the  call  "to  the  lot  secondly  above 
described."  which  Is  Na  2.  requires  the  line 
to  go  to  lot  No.  2,  which  wonld  leave  a  tri- 
angular piece  of  No.  3  out  of  the  conveyance. 
This  objection  might  be  answered  by  refer- 
ence to  the  contract.  In  which  lots  Nos.  1,  2, 
and  8  are  described  together,  as  a  fee-simple 
lot  adjoining  the  one  on  the  comer  of  the 
two  streets,  "having  a  front  on  Park  avenue 
of  about  forty-Ave  feet,  with  an  even  depth 
of  about  sixty  feet  to  the  alley  above  men* 
tloned."  The  agreement,  therefore,  does  not 
require  the  company  to  convey  a  lot  of  great- 
er depth  than  from  Park  avenue  to  the  alley, 
and,  if  the  appellee's  construction  of  this  deed 
Is  correct,  the  company  ottered  to  convey  him 
more  than  he  is  really  entitled  to.  That  cer- 
tainly would  be  no  objection  to  the  bill  for  a 
specific  performance.-  But  Is  bis  construction 
correct?  The  general  rule  is  that  a  call  to  an 
artificial  or  natural  object  prevails  over 
courses  and  distances  when  they  ctmfllct,  and 
it  Is  tor  the  reason  that  a  call  is  supposed  to 
be  more  accurate  than  courses  and  distances. 
But  there  are  no  courses  given  to  the  lines  of 
this  deed,  they  only  give  tbelr  general  direc- 
tion. This  third  line  is  said  to  run  "south- 
easterly," and  that  alone  might  be  gratified 
either  by  nmning  to  the  cwner  of  No.  2,  or  In 
any  other  southeasterly  direction.  But  It 
calls  to  run  "parallel  with  Grundy  street," 
and  It  cannot  so  run  If  it  must  go  to  the  cor- 
ner of  No.  2.  It  is  not  as  If  It  had  said,  for 
example,  "south  sixty  degrees  east,"  for  In 
such  a  description  a  mistake  Is  easily  made; 
but  when  It  calls  to  run  parallel  with  a  street 
(Hoiy  63  feet  away  there  Is  not  much  room  for 
a  mistake,  as  the  street  Is  there.  The  deed 
shows  ttiat  the  two  short  Hues  of  all  the  lots 
are  Intended  to  be  parallel  to  each  other,  and 
the  two  long  lines  to  be  also  parall^  If,  as 
appears  by  the  plat  filed,  Qrundy  street  and 
Preston  street  are  at  right  angles  to  each 
other,  all  three  of  the  lots  In  ttUs  deed  were 
Intended  to  be  parallelograms,  and  the  con- 
struction contended  fw'by  the  appellee  would 


not  only  be  In  opposition  to  the  manifest  In- 
tention of  the  partlet  In  ttiat  respect,  but  it 
would  letTft  ont  oC  the  eonvc^aace  a  Uttle 
triangle^  S  feet  wMe  at  the  wldeit  pt^t^  and 
would  Bhfficten  ttu  distance  of  the  last  Une 
from  68  to  00  feet  As  one  call  must  be 
abandoned,— «lther  to  mn  parallrt  with  Grun- 
dy street  or  to  go  to  lot  No.  2,— «nd  both  can- 
not be  gratified,  we  must  take  that  which  the 
whole  deed  shows  was  evidently  the  Intention 
of  the  parties.  As  was  said  In  Th<»nas'  I<ee- 
see  T.  QoatTvy,  8  QIll  ft  J.  151:  *^here  there 
are  two  luconsist^t  ezpreastons  or  calls,  both 
of  whldi  cannot  be  gnttUled,  but  titbet  of 
which,  standhig  alwe,  wotdd  be  imperative, 
that  whldi  a|^>ears  to  be  the  most  certatai  and 
most  consuiant  to  the  totention  apparent  np- 
<m  the  face  of  the  patent^  should,  in  the  coo- 
stmction  of  it,  be  preferred,  for  Uie  same  rea- 
son that  calls  are  preferred  to  courses  and  dis- 
tances, because  more  certain.  Or,  if  there  is 
anything  on  the  face  of  the  patent  to  explain 
or  qualify  one  of  them,  so  as  to  show  that  the 
other  was  Intended  to  be  the  govonlng  or 
Imp^atlve  call.  It  should  be  so  treated."  And 
in  Kelso  v.  Stlgar,  75  Md.  S92,  24  Atl.  2>1,  the 
court,  through  Chief  Judge  Alvey,  said : 
"Now,  according  to  well-established  prindplea 
of  locatlou  In  this  state,  as  well  as  elsewh^e, 
where  there  Is  manifest  error  In  the  grant  hi 
regard  to  descriptions  of  objects,  courses,  or 
distances,  the  court  wIU  inquire  Into  the  prob- 
abilities of  mistake,  as  to  the  objects  or 
courses  called  for,  and  look  to  the  consequoi- 
ces  which  would  result  from  rejecting  the  one 
or  the  other.  *  •  •  An  error  of  descrip- 
tion In  a  surv^,  says  this  court  in  Wilson  v. 
Inloes.  6  G-m,  121,  165,  166,  adopted  In  a 
patent  or  gi-ant,  manifestly  founded  in  mis- 
take or  falsehood.  Is  insufflclent  to  control 
other  calls  and  expressions  Inconsistent  there- 
with, and,  where  the  assumption  of  mistake 
In  a  single  description  harmonizes  all  the  rest 
of  the  grant,  the  court  wUl  make  such  as- 
sumption." Fcdtowlng  those  authorities,  and 
treating  the  expression  "parallel  with  Grundy 
street"  as  a  call  (as  It  Is),  and  not  as  a  mere 
course,  It  Is  as  imperative  as  the  call  to  lot 
No.  2;  and  as  It  "appears  to  be  the  most  cer- 
tain, and  most  consonant  to  the  Intention  ap- 
pearing upon  the  face  of  the"  deed,  it  should 
be  preferred  and  obeyed. 

3.  The  other  objection  to  the  title  Is  the 
error  In  the  third  line  of  lot  No.  5.  It  calls 
to  run  "northwesterly  paralld  with  Preston 
street."  A  line  cannot  be  run  "northwesterly 
parallel  with  Preston  street,",  as  that  street 
runs  nortbeastNly  and  southwesterly.  As  the 
fourth  and  fifth  lines  are  "thence  southeast- 
erly parallel  with  Grundy  street  fifteen  feet 
to  the  northwest  end  of  said  alley,  and  thence 
still  southeasterly,  bounding  on  It,  and  with 
the  use  In  common  thereof,  for^-flve  feet  to 
the  place  of  beginning,"  a  northwesterly  line 
from  the  end  of  the  second  line  would  not 
close  the  survey.  It  Is  therefore  perfectly 
manifest  that  "northwesterly,"  as  used  In  this 
line,  was  a  mistake,  and  that  It  should  be 
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*iiortlieBBteri7.'*  The  case  oC  Kelso  t.  SUgar, 
supra,  where  It  was  said  that  "ntjrth**  should 
be  read  "south"  Is  conclnalre  of  this  point 

4.  Another  objection  made  Is  that  the  con- 
tnct  called  ttyr  the  sale  of  "about  rortjT'flTe 
feet"  In  the  property  on  Park  arenne,  and 
"about  sixteen  feet"  In  'the  lot  fronting  on 
Preston  street,  while  there  are  only  44  feet 
on  the  former  street  and  15  feet  6  Inches  on 
the  latter.  The  use  ot  the  word  "about"  in- 
dicates that  the  parties  only  contracted  for  m 
nmnber  of  feet  that  wonld  be  a  near  approxi- 
mation to  those  mentl(»ied,  and  negatiTcs  the 
conclusion  that  entire  precision  was  Intended. 
The  dlfferrace  Is  not  sufficient  to  JostiCr  the 
court  In  dlsturbbiff  the  cootract  Society  t. 
Smith,  M  Md.  187;  1  Am.  ft  Uig.  Enc.  Lav 
(2d  Ed.)  190. 

It  was  suggested  at  the  argument  that  con- 
siderable time  had  tiapsed  since  the  contract 
was  made;  that  the  property  was  not  worth 
the  price  agreed  to  be  paid,  except  for  the 
Immediate  use  the  appellee  bad  for  It;  and 
that  the  chajige  In  the  mechanic's  lien  law,  as 
applicable  to  Baltimore  city,  had  put  an  en- 
tire dltferent  aspect  on  such  a  deal  by  a 
bunder.  'But  there  is  absolutely  nothing  In 
the  record  to  show  that  the  company  was  In 
any  way  respcHisIble  for  the  delay,  and  what 
we  hare  already  said  of  the  title  sufficiently 
Indicates  our  Tiews  as  to  the  reascmableness 
of  those  objections.  Indeed,  as  we  have  seen, 
cone  of  those  objections  were  made  to  the 
represoitatlTes  of  the  company  when  be  call- 
ed on  the  appellee  for  the  performance  of  the 
cimtraet  and  tendered  the  deed.  There  have 
beat  so  many  cases  In  this  court  on  the  sub- 
ject of  specific  performance,  that  It  would  be 
useless  to  attempt  to  dte  many  ot  them,  but, 
If  it  be  conceded  that  there  was  any  doubt  as 
to  the  title  to  any  part  of  the  property,  tlie 
case  of  Levy  v.  Building  Oo.,  80  Md.  30a  80 
Att  707,  Is  applicable.  It  was  there  sadd,  "It 
Is  not  every  doubt,  or  suggestion,  or  even 
threat,  of  awteBt,  that  will  be  sufficient"  to 
defeat  a  demand  for  specific  performance  of  a 
contract  to  buy,  but  the  doubt  must  be  a 
reasonable  one;  "otherwise,  an  assailing  pur- 
chaser might  in  every  case  raise  or  make  such 
an  objection."  The  decree  will  be  rerersed, 
and  the  cause  remanded,  In  order  that  a  de- 
cree may  be  passed  requiring  the  appellee  to 
I»erform  his  contract.  Decree  reversed,  and 
cause  remanded;  costs  to  be  paid  hr  the  ap- 
pdlea 
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<Coart  of  Appeals  of  Maryland.   Jan.  10,  1900.) 

ATTORNET  AND  CLIENT— POWER  TO  RBCEITB 
MONET  FROM  SALE  OF  PROPERTY— SALE— 
AOENT  TRANSCENDING  AUTHOR1TT  —  SELL- 
ER'S RIGHT  OF  RESCISSION— TITLE— CHAT- 
TEL llORTGAGBS-RBPLBVIN. 

1.  Where  plaintiff  sold  certain  property,  and 
took  a  diattel  mortgage  thereon  in  part  pay- 
HMnt,  and  thneafter  agreed  to  accept  a  return 
•f  rae  moperty,  and  raease  the  purdiaaert  and 


placed  the  matter  in  the  hands  of  his  attoroey 
for  settlement,  who  empowered  another  attorney 
to  sell  the  property  on  certain  conditions,  and  to 
foreclose  the  mortgage,  a  pnrdiaser  from  the 
second  attorney  was  entitled  to  treat  with  him 
as  authorized  to  make  a  sale,  and,  haTiog  nidid 
the  purchase  price  to  him,  was  entitled  to  bold 
the  property  as  against  the  owner. 

2.  Where  one  authorised,  as  agent,  to  sell  prop- 
erty for  a  obtain  sum,  and  to  receive  the  pur- 
chase money^  makes  the  sale  tor  a  less  som  thsB 
that  aathonzed,  and  Onbessles  the  same,  tbs 
principal  cannot  recover  the  property  sold  witii- 
out  tendering  to  the  purchaser  the  porduss 
money  paid  by  him. 

8.  Where  one  authorized  to  sell  another's  prop- 
erty, and  receive  the  purdiase  mon^,  sold  the 
same,  and  forged  his  principal's  name  to  a  bill 
of  sale  thereof  and  to  a  release  of  a  chattel  mort- 
gage held  by  the  principal,  the  title  of  the  prop- 
er^ passed  to  the  grantee  by  the  parol  sale  and 
payment  of  the  consideration,  regardless  of  the 
forgery,  since  neither  the  bill  of  sale  nor  tile  re- 
lease was  necessary  to  pass  title. 

4,  Where  a  chattel  mortgagee  authorized  an- 
other to  sell  the  property  and  receive  the  pur- 
chase money,  and  the  person  antborized  sold  the 
same,  forged  a  release  of  the  mortgage,  and  re- 
ceived and  embezzled  the  consideration,  the 
mortgagee  could  not  rndevln  the  property,  since 
the  Tight  of  possession,  In  sdditioQ  to  a  mere  legal 
Ijtle.  is  essential  to  replevin,  and  sndi  zi^t  was 
in  the  purchaser. 

Appeal  from  Baltimore  city  court;  Cbarles 
E.  Phelps.  Judge. 

Action  by  Gustav  A.  Dentsel  against  the 
Olty  ft  Snburban  Ballmy  Company  and  the 
Baltimore  Consolidated  Railway  Company. 
From  a  Judgment  for  defendants,  plaintiff  ajh 
peals.  Affirmed. 

Argued  before  McSHERRY,  a  J.,  and 
PAGE,  PEARGE.  FOWLER.  BOH),  BRIS- 
COB,  and  SCMMUGKEB.  3J. 

Tbos.  Ireland  Elliott,  for  appellant.  Wm. 
8.  Bryan,  Jr.,  ud  Geo^  D.  Fennlman,  for 
appellees. 

BOTD.  J.  The  appellant,  who  was  plain- 
tiff below,  leased  a  lot  of  ground,  and  located 
a  carrousel  at  Lakeside  Park,  which  belonged 
to  the  Lake  Roland  Elevated  Railway  Com- 
pany. He  sold  his  lease,  carrousel,  and  other 
property  connected  with  K  to  Gideon  Bnutty 
lor  18,000,  one  half  cash,  and  the  other  half 
secured  by  chattel  mortgage,  which  became 
due  on  the  Ist  day  of  September,  1895.  Be- 
fore the  deferred  payment  matured,  Emory 
became  dissatisfied,  and  the  appellant  verbal- 
ly agreed  to  take  the  property  tiack,  and  re- 
lease him.  The  carrousel  remained  at  Lake- 
side Park,  which  had  become  the  property  of 
the  Oily  &  Suburban  Railway  Company,  until 
the  appellant  brought  this  action  of  replevin. 
After  that  company  became  such  owner, 
which  was  in  the  early  part  of  1S06,  the  ap- 
pellant,  through  William  F.  Johnson,  his  at^ 
torney,  who  resided  In  Philadelphia,  tried  to 
sell  the  carrousel  to  the  company  in  order  to 
get  the  claim  agalnfit  Emory  settled;  Emory 
having  commenced  the  negotiations  with  the 
Lake  Roland  Company  while  It  still  owned 
the  park.  Perry  Lee  Downs,  who  was  at 
that  time  practicing  law  In  the  dty  of  Balti- 
more, was  employed  by  Mr,  Johnson,  and 
ntter  a  considerable  lapse  of  time  he  and  Mr. 
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Pennlman,  the  attorney  for  tlie  railroad  com- 
pany, finally  agreed  npoh  fS,000  as  ttie  price 
to  be  paid  tor  the  property,  and  Mr.  Pennl- 
man, In  payment  of  it,  gave  Downs  the  check 
of  the  company,  dated  January  24,  1896. 
Downs  gave  Pennlman  what  purported  to  be 
a  bill  of  sale  from  Emory  and  Dentzel  to  the 
railway  company  for  the  carrousel  and  other 
personal  property,  and  also  delivered  to  him 
the  original  mortgage  from  Emory  to  Dent- 
zel, with  what  purported  to  be  the  release  of 
Dentzel  In  the  short,  statutory  form.  It  sub- 
sequently developed  that  the  name  of  Dentzel 
to  both  Instrumoits  bad  been  forged,  although 
the  signature  of  EUnory  was  genuine.  Downs 
never  accounted  with  the  appellant  or  Mr. 
Johnson  for  the  $3,000,  and  this  proceeding 
was  Instituted  In  September,  1898.  At  the 
trial  the  court  rejected  the  prayers  ottered  by 
the  plaintiff,  and  granted  one  that  Instructed 
the  jury  to  render  a  verdict  for  the  defendant, 
which  was  done,  and  this  appeal  was  taken 
from  the  Judgment  entered  on  that  verdict. 

Downs'  connection  with  the  case  seems  to 
have  commenced  In  May,  1896.  On  the  23d 
of  that  month  Johnson  wrote  to  him  asking 
him  to  get  the  mortgage  from  the  clerk's  of- 
fice. A  few  weeks  afterwards  he  wrote  again 
for  It,  and  on  June  15th  acknowledged  its 
receipt  from  Downs.  Several  letters  from 
Johnson  to  Downs  were  offered  In  evidence, 
all  of  which  the  plaintiff  testified  he  bad  bis 
authority  to  write.  Oae  of  them  shows  he  had 
returned  the  mortgage  to  Downs;  and  In  the 
one  of  December  11,  1895,  after  speaking  of 
Emory's  negotiations  with  the  former  com- 
pany, he  said  Uiey  had  agreed  to  let  the  com- 
pany have  the  carrousel  for  $3,000,  If  It  gave 
its  Indorsed  notes  of  $1,000  each,  payable  In 
June,  July,  and  August  of  that  year;  but  the 
company  had  declined  that  He  then  said 
that  as  there  was  such  delay,  there  was  no 
reason  why  they  should  give  up  the  additional 
$1,000,  and  concluded  the  letter  as  follows: 
"You  will  be  kind  enough  to  act  upon  this 
line:  That  we  want  our  $4,000,  and  we  want 
it  now;  for,  after  all  this  delay,  It  Is  foolish- 
ness for  us  to  defer  the  matter.  If  they 
don't  settle,  take  proceedings  upon  the  mort- 
gage, and  we  will  take  back  the  property, 
and  hold  Mr.  Emory  for  the  balance.  I  un- 
derstand Mr.  Emory  to  be  very  good.  Please 
put  some  'ghiger*  In  this,  and  get  a  movb  on 
you."  On  December  17th,  Johnson  wrote  to 
Downs  that  they  were  willing  to  release  Em- 
ory If  he  would  give  them  an  order  to  remove 
the  carrousel,  "or  we  will  do  the  other  thing, 
and  that  Is  to  sell  all  our  right  title,  and  In 
terest  In  the  matter  to  the  railroad  company 
for  the  sum  of  $3,500,  to  t>e  paid  on  or  before 
the  1st  day  of  February,  1896.  Now,  If  this 
last  proposition  Is  accepted,  we  want  negotia- 
ble paper  for  the  thing  at  ouce.  These  are 
your  Instructions,  aud  kindly  act  accordingly." 
On  January  10,  1896.  Johnson  telegraphed 
Downs:  "Xo  answer  to  my  letter  proposing 
3,250.  Anything  to  report?  Drop  a  line." 
On  the  14th  of  that  month  Downs  was  at 


Johnson's  office  (as  he  says  he  was  frequent- 
ly), and  the  latter  wrote  to  the  appellant 
telling  him  of  that  fact,  and  added:  "He 
says  that  they  have  made  a  flat  offer  to  pay 
hhn  $3,000  on  or  beCove  the  1st  day  of  Feb- 
ruary hi  full  for  the  carrousel  and  appoint- 
ments, or  that  you  may  take  the  same  away.". 
On  the  next  day  the  appellant  wrote  to  John- 
son; "In  regard  to  the  Baltimore  matter.  I 
beg  leave  to  say  that  I  am  willing  to  take  the 
$3,000  cash,  bnt  do  not  want  to  pay  the  $250 
attorney  fees.  Under  this  condition  I  wOl  take 
the  same.  Get  the  money,  as  I  need  It  badly. 
Make  an  Immediate  settlement"  A  letter 
which  ai^>ears  In  the  record  as  of  date  Jan- 
nary  14,  1895,  but  was  evidently  1886,  from 
EVowns  to  Pennlman,  which  was  written  on 
the  business  paper  of  Johnson,  was  sent  as 
follows:  "Called  here  to-day  upon  telegram 
of  Mr.  Johnson  in  reference  to  the  Dentzel 
clahn  against  the  City  &  Suburban.  Mr.  D. 
wUI  take  $8,000.00  cash,  and  not  one  c^ 
less.  If  this  Is  not  satisfactory,  will  remove 
the  iffoperty  on  Saturdi^.  Please  give  me 
your  answer  on  Friday."  Downs  and  Pennl- 
man met  in  a  few  days,  and  had  some  contro- 
versy about  ihe  amount;  the  former  claiming 
that  the  latter  had  agreed  to  ^ve  $3,000, 
while  the  latter  said  It  was  a  less  sum.  They 
agreed  to  refer  It  to  a  mutual  friend,  and  he 
decided  that  Pennlman  had  agreed  to  give  the 
$3,000,  and  Pennlman  acted  accordingly,  and 
directed  his  company  to  issue  Its  check  for 
that  amount  which  was  done;  What  we 
have  quoted,  together  with  other  evidence  In 
the  record,  shows  conclusively  that  Johnson, 
who  was  the  general  attorney  of  the  appel- 
lant had  employed  Downs  to  act;  that  his 
letters  to  him  were  written  with  the  authority 
of  the  appellant;  and  that  Downs  was  au- 
thorized to  collect  the  money,  or,  on  failure  to 
do  that,  to  Institute  proceedings  to  recover  the 
property.  Under  these  circumstances  it  seems 
to  us  that  the  railway  company  was  fully  au- 
thorized not  only  to  deal  with  Downs,  but  to 
pay  him  the  money.  It  Is  true  that  he  was 
not  an  attorney  of  record  for  the  appellant  at 
any  time  pending  the  proceedings,  as  no  suit 
had  then  been  brought.  But  "the  relation  of 
attorney  and  client  commences  from  the  date 
of  the  empk^ment  of  the  attorney;  that  Is, 
from  the  time  when  the  agreement  or  con- 
tract by  which  the  attorney  is  retained  Is 
consummated."  8  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  816.  His  authority  does  not  commence 
with  the  Institution  of  the  suit,  but  when  em- 
ployed In  anticipation  of  a  suit  he  has  as 
much  power  to  bind  his  client  before  as  after 
the  salt  Hefferman  Burt  ^  Iowa,  320.  Of 
course,  that  Is  only  so  when  be  has  been  ac- 
tually employed  for  the  purposes  of  that  stUt 
We  held  in  Hallway  Co.  v.  Rider,  45  Md.  24, 
and  Harrison  v.  Morton,  87  Md.  671,  40  AQ. 
897,  that  although  service  of  process,  Is- 
sued to  bring  the  defendant  into  court,  on  an 
attorney  is  not  sufficient,  yet  the  attorney 
can  waive  th^  service  of  such  process,  and  en- 
ter his  appearance,  and  the  presumption  Is 
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tbat  be  bad  anthorlty  to  do  ao.  If  be  could 
not  bind  bis  client  until  be  became  attorn^ 
itf  record,  a  claim  sent  to  an  attorney  tor  col- 
lection could  not  legally  be  paid  to  him  unless 
he  lint  entoed  suit  Sncb  a  doctrine  would 
sot  only  be  in  oppodtitm  to  tbe  unlTersal  prac- 
tice In  such  matters,  but  would  <tftenUmea 
Bofaject  debtors*  as  w^  aa  cllenta,  to  unneee»-. 
saxsr  costs.  Tbe  argument  of  tbe  counsel  tor 
tbe  appeUant  proceeds  on  tiie  tbeory  Qiat 
Downs  was  a  mere  agent  to  s^  tbe  property 
of  bis  prindpal,  but  tbe  testimony  shows  tbat 
tfala  claim,  represented  by  the  mortgage,  was 
placed  in  tbe  bands  ot  Mr.  Johnson  tor  col- 
lection or  settlement  ud  be  in  turn  placed 
It  tn  the  hands  of  Downa  with  the  consmt  of 
tbe  ai^ellant  He  was  ^ther  to  recorw  tbe 
prtqrerty  or  collect  ^e  money,  ai^  if  tbe 
mooey  had  been  paid  to  Johnson,  there  could 
be  no  possible  questton  about  Ita  being  a  good 
payment,  and,  when  the  tact  is  established— 
as  it  clearly  Is— that  Johnson  thus  ^ployed 
Downs  to  act  In  tbe  matter,  an  Innocent  party 
dealing  with  him  is  as  well  protected  as  it  be 
had  dealt  directly  with  tbe  original  attorney. 
If  tbat  were  not  so,  mercbadts  and  others, 
who  pay  their  debts  to  attorneys  employed 
by  commercial  agencies,  or  by  the  attorneys 
who  first  receive  tbe  claims  for  coUectliHi, 
would  not  be  protected. 

Whether  or  not  Johnson  could  be  held  re- 
sponsible for  the  acta  of  Downs  we  are  not 
called  upon  to  detramlne,  tat  that  is  not  be- 
fore us,  and  would  depend  upon  drcumstan- 
oea.  The  general  rule  Is  that,  when  an  at- 
toniey  la  employed  to  collect  a  claim,  and  be 
^aces  It  bi  the  bands  of  another  attorney^ 
throng  whose  nei^lgence  or  misconduct  the 
claim  Is  lost,  be  Is  liable  therefor  to  tbe  prin- 
cipal. In  tbe  absence  of  an  agreement  or  as- 
went  tbat  such  o&er  attorney  sibould  be  em- 
ployed. Etteptaois  T.  Badcock,  8  Bam.  &  AdoL 
3M;  FoUard  t.  Rowland,  2  Blackf.  22;  Hoov- 
er r.  Wise,  U  U.  B.  S08>  23  L.  Bd.  802; 
Lewis  V.  Peck,  10  Ala.  142;  Brads treet  t. 
Brerson,  72  Pa.  St  12i;  MUUgan  t.  FertOI- 
wac  Ca,  89  Ala.  822,  7  Sontb.  000.  But  how- 
ever that  may  b^  there  can  be  no  doubt  that 
wben  a  party  emptoys  an  attorney  to  enforce 
a  claim  or  procure  a  settlement  and  knows 
that  be  will  employ  another  attorney  to  con- 
duct tbe  transaction  with  the  other  party, 
and  espedally  what  he  knew^-as  was  this 
case— that  he  bad  actually  employed  another 
attorn^,  be  cannot  be  beard  to  quesHcm  tbe 
right  ot  the  third  party  to  make  the  settle- 
ment  witti  him;  prorided,  of  course,  It  ia 
within  the  acope  ot  the  unployment  of  the 
original  attorney.  The  debtor  must  take  the 
risk  aa  to  whether  the  attorney  to  whom  he 
makes  Oie  pt^rment  was  employed;  but  when 
that  tact  Is  established,  be  ia  protected,  pro- 
Tided  Uie  receipt  ot  tbe  money  Is  within  tbe 
scope  of  his  employment 

But  It  is  said  that  Downs  was  only  author* 
Iced  to  sell  tbe  property  and  collect  the  mon- 
ej  provided  the  company  paid  him  93,250. 
In  the  first  place,  It  would  be  difficult  to  find 


la  the  reccwd  sufficient  evidence  of  tiiat  fact 
to  JnstUr  it  being  submitted  to  tbe  jury. 
Aa  we  have  seen,  Hr.  Johnson's  letter  <tf 
December  11,  1895.  showa  that  they  had 
agreed  to  take  93,00a  payable  In  three  tai- 
stallments,  which  was  declined,  and  tbe  ap- 
pellant afterwards  wrote  that  be  was  willing 
to  take  the  ¥3,000.  "but  do  not  want  to  ps^ 
the  $^  attorney  tees.  Under  this  conditio 
I  will  take  the  same;"  and  then  immediately 
added:  "Get  tbe  money,  as  I  need  It  badly. 
Make  an  bnmedlate  settlement"  He  did  not 
In  terms,  dedlne  to  accept  from  the  company 
the  $3,000,  but  "did  not  want  to  pay  the  «290 
attorney  fees."  The  objection  was  to  the 
fee,  rather  than  to  tbe  amount  of  tbe  pui^ 
chase  money;  and  Mr.  Johnson,  after  quoting 
that  letter,  testified:  *7hen  I  telegraphed. 
It  Is  my  telegram  that  Mr.  Downs  speaks  ctf 
.  In  the  letter  to  Mr.  PCTnlman."  In  that  le^ 
ter  Downa  wrote  to  Peni^an  tbat  "Mr.  D. 
wDI  take  three  thQusaiul  doUara  cash,  and  not 
one  cent  less."  At  least  that  is  the  only 
letter  in  the  record  from  Downs  to  Pennl- 
man,  uid  It  referred  to  a  telegram  from  Mr- 
Johnson,  although  It  Is  dated  "January  14th/' 
Downs  testified  that  as  tar  as  he  could  recol- 
lect he  wu  authorised  to  sell  It  for  $3,000. 
It  might  have  been  that  Downs  was  willing 
to  take  the  chances  ^x»ut  getting  his  tee  of 
$2S0^  and.  It  he  bad  accounted  for  the  $3,000. 
It  may  be  ttiat  tbe  qipellant  or  Mr,  Jobnson 
could  have  questioned  his  right  to  tbe  tee; 
but  certain  It  is,  Iqr  tiie  admission  of  Mr. 
Johnson,  tliat  Downs  was  autiiorlzed  to  aetr 
tie  for  $8,000,  independent  ot  Downs*  tee. 
There  would  seem,  therefore,  but  llttie  room 
to  question  the  settiement  on  the  ground 
tbat  Downs  accepted  less  than  he  was  au- 
thorized to  take.  But  If  that  be  conceded, 
after  It  ia  establiahed,  as  we  think  it  Is,  that 
Downs  waa  authorlaed  to  sell  the  property, 
and  receive  the  purchase  numey,  and  It  was 
paid,  can  it  be  said  that  the  ^)pellant  can 
demand  the  property  without  at  least  refund- 
ing the  mon^  that  was  paid?  Should  any 
court  of  Justice  permit  a  principal  to  recover 
property  whldi  Ills  agent  was  authorized  to 
sell,  and  did  sell,  merely  because  he  sold  for 
len  than  be  had  authorized  bim  to  take,  al- 
though tbat  fact  waa  not  known  to  tiie  pur^ 
dbaser,  wltliout  his  refunding  or  offering  to 
refund  tiie  amount  that  was  paid?  Most  as- 
suredly not  Payment  to  the  agent  Is  pay- 
ment to  the  principal,  and  whether  the  latter 
received  it  or  not  from  tbe  agent  is  Immate- 
rial If  the  agent  was  authorised  to  sell  and 
recdve  the  purchase  money. 

Then,  again,  great  stress  Is  Uid  on  the  tact 
that  the  bill  ot  sale  and  the  release  of  tbe 
mortgage  were  forgeries.  Under  our  view  ot 
the  case.  It  is  not  necessary  to  enter  into  a 
discnsslon  of  the  cases  which  refer  to  aguits 
selling  property,  such  as  bonda,  stodcs,  ete., 
by  means  lot  forgeries  ot  tbe  principals*  sig- 
natures. There  was  no  necessity  tor  a  bill  of 
sale  to  transfer  tbe  propc^,  aa  It  was  In  the 
possession  ot  the  company.  It  was  not  tbe 
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bin  of  sale  that  tranaferred  tiie  title,  bat  the 
verbal  sale,  and  the  receipt  of  the  purchase 
money.  Nor  was  there  any  necessity,  ao  far 
u  passing  the  title  of  Dentzel  was  concerned, 
to  have  the  mortgage  released.  That  was  a 
very  proper  precaution  on  the  part  of  Mr. 
Pennlman,  as  the  mortgage,  If  properly  exe- 
cuted and  recorded,  would  be  a  cloud  on  the 
title.  But  suppose  no  suggestion  had  been 
made,  either  by  Downs  or  Pennlman,  as  to 
the  bill  of  sale  or  release  of  the  mortgage, 
and  Downs  had  paid  the  money  to  the  appel- 
lant or  Mr.  Johnson,  would  the  fact  that  nei- 
ther was  executed  hare  In  any  way  prevent- 
ed the  title  of  the  appellant  from  passing  to 
the  company?  If  Emory,  the  mortgagor,  bad 
given  his  consent  to  the  sale,  and  the  appel- 
lant had  sold  It,  and  received  the  purchase 
money,  who  could  disturb  the  company's  pos- 
session of  it?  In  point  of  fact,  Emory  dld- 
unlte  in  the  bill  of  sale,  and  thereby  showed 
hla  eoDsent,— and  for  the  sum  of  $3,000,  as 
that  Is  the  consideration  named  In  it;  and  he 
was  really  flie  only  one  that  there  was  any 
special  advantage  in  having  a  party  to  such 
an  instrument,  so  as  to  show  bis  consent  for 
the  payment  to  the  appellant  was  sufficient 
so  far  as  he  was  concerned.  The  fact  that 
the  forgeries  were  committed  was  not  known 
to  Pennlman,  and  he  had  no  reason  to  sus- 
pect that  they  were  such.  He  knew  that 
Downs  was  In  communication  with  Johnson, 
and  at  the  time  Downs  was  a  member  of  the 
bar  In  good  standing,  and  Pennlman  bad  no 
reason  to  question  his  Integrity.  The  forger- 
lea  cannot  therefore.  In  any  way  affect  the 
transaction. 

The  fact  that  the  release  of  the  mortgage 
was  a  forgery,  and  therefore  the  mortgage  Is 
still  unreleased,  does  not  authorize  a  proceed- 
ing by  replevin.  That  is  a'  possessory  action, 
and,  even  if  the  legal  title  be  iu  the  plain- 
tiff, he  cannot  recover  without  the  right  of 
possession.  As  he  has  been  paid  for  his  In- 
terest, in  the  mortgage,  he  does  not  have  the 
right  of  possession.  It  was  held  as  early  as 
Faxon's  Lessee  v.  Paul,  8  Bar.  &  McH.  399, 
that  a  mortgagee  could  not  maintain  an  ac- 
tion of  ejectment  after  the  mortgage  was 
paid,  although  no  release  had  been  executed. 
That  principle  has  since  been  recognized  In 
Beall  V.  Harwood,  2  Har.  &  J.  167,  Berry  v. 
Derwart,  55  Md.  73,  and  Richardson  t.  Rail- 
road Co.,  89  Md.  126,  42  AU.  126,  and  equally 
appUes  to  actlt>na  of  replevin. 

We  have  not  been  unmindful  of  the  fact 
that  the  payment  was  for  less  than  the  whole 
amount  called  for  in  the  mortgage,  but  there 
was  Dothlng  due  from  the  company  to  Deat- 
zel;  the  debt  was  due  by  Emory;  and  there- 
fore no  such  question  Is  involved  as  some- 
times arises  when  less  than  the  whole  amount 
dne  Is  accepted  by  an  attorney.  Emory  may 
have  been  liable  for  the  amount  of  the  mort- 
gage debt  under  section  46  of  article  21  of 
the  Code,  which  provides  that  "a  mortgage  of 
personal  property  shall  be  deemed  to  contain 
an  implied  covenant  (unless  the  contrary  la 


therein  expressed)  by  the  mortgagor  to  pay 
the  debt  and  interest  specified  In  said  mort- 
gage." We  are  not  Informed  as  to  tbe  terms 
of  the  agreement  between  hUn  and  the  ap- 
pellant which  Mr.  Johnson  referred  to  in  his 
testimony;  tmt  tbe  railway  company  did  nat 
assume  the  mortgage,  and  was  only  liable  for 
the  amount  it  agreed  to  pay  for  the  property, 
which  it  did  pay. 

As  the  substance  of  tbe  prayer  granted  by 
the  court  was  correct,  we  need  not  dwell  oa 
Its  form,  although  we  do  not  see  that  tbe 
appellant  can  object  to  the  reason  assigned 
In  It  for  granting  it  Downs  having  been 
authorized  to  sell  the  property  and  receive 
the  purchase  money.  It  was  proper  to  instruct 
the  Jury  to  find  for  the  defendant  If  there 
had  been  any  legally  sufficient  evidence  to 
show  that  Mr.  Pennlman  had  not  exercised 
proper  care  and  caution  in  his  dealings  with 
Downs,  another  question  might  have  arisen: 
but  OA  there  was  no  such  evidence,  the  court 
under  the  established  facts,  was  Justified  In 
giving  the  Instruction.  Being  of  that  opinion, 
it  Is  not  necessary  to  refer  to  the  prayers 
offered  by  the  plaintiff,  and  tbe  Judgment  win 
be  affirmed.  Judgment  affirmed,  appellant  to 
pay  the  costs. 


<M  Hd.  8B9) 

COVINGTON  V.  BCFFBTT  et  at 

(Court  of  Appeals  of  Maryland.   Jan.  11,  1900.) 

0TATa  LBOlSLit-TURB—TACANCT— POWER  TO 
DECLARB. 

Under  Const  art.  8,  I  19,  proTlding  that 
"each  house  shall  be  judge  of  the  qualifications 
and  election  of  its  member"  till  the  seoate  has 
decided  that  a  Tacanc?  exists  by  reawm  of  a  mem- 
ber becoming  dlaqnallfled,  the  eourta  cannot  w 
declare,  and  order  an  election  to  fill  the  vacancy. 

Appeal  from  drcnlt  court  Talbot  county; 
rrederick  Stump  and  William  R.  Martin, 
Judges. 

Application  by  3.  Harry  Covington  for  man- 
damus to  Lewis  Buffett  and  others.  Petition 
dismissed,  and  petitioner  appeals.  Affirmed. 

Argued  before  MeSHERRY,  C.  J.,  and 
PAGE,  PEARCE,  FOWLER,  BOYD,  BOND, 
BRISCOE,  and  SCHMUCKER,  JJ. 

John  P.  Poe  and  William  H.  Adklns.  for 
appellant  B.  BastaU  \4'alker,  tm  appellees. 

BRISCX)E,  J.  This  appeal  was  beard  on 
tbe  10th  of  October,  1809.  The  question  in- 
volved being  one  of  public  importance,  and 
relating  to  an  election  to  be  held  on  the  7tb 
day  of  November,  1809,  a  per  curiam  opinion 
announcing  our  decision,  as  requested  by  the 
counsel  on  both  sides,  was  ffied  on  tbe  13th 
of  October.  We  will  now  state  tbe  reasons 
tor  that  decision.  It  appears  that  the  appel- 
lant on  the  2d  of  October,  filed  a  petition  In 
the  circuit  court  toe  Talbot  county  for  a  writ 
of  mandamus  to  compel  the  appellees,  the 
board  of  supervisors  of  election  tor  that  coun- 
ty, to  print  his  name  as  the  uomlnee  of  the 
Democratic  party  of  Talbot  county  for  the  of- 
fice ot  Btat^e  senator  on  the  official  ballot  to 
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bft  voted  for  at  the  general  election  to  be  beld 
on  tbe  7tb  of  November,  1890,  and  to  deliver, 
as  required  by  law,  the  official  ballot,  contain- 
ing bis  name,  to  tbe  proper  tiectltm  ofUcers. 
It  la  alleged  by  the  petition  that  the  appellant 
has  all  the  requisite  qnallflcations  for  the  of- 
fice; that  his  nomination  was  duly  made  and 
certlfled  as- provided  by  law;  that  the  Hon- 
orable Henry  C.  Dodson,  who  was  elected  as 
BOiator  from  that  county  at  an  election  In 
November,  18d7,  for  a  term  of  four  years,  has 
accepted  a  federal  office,  and  has  removed 
from  tbe  county;  thereby  creating  a  vacancy 
In  the  office;  and  that  the  appellees  have 
refused  to  place  his  name  on  the  official  bal- 
lot, although  requested  so  to  do.  Tbe  answer 
to  this  petition  states  the  following  reasons 
why  tbe  writ  should  not  issue:  Because  there 
exists  no  power  In  the  board  of  supervisors 
of  election,  nor  in  the  convention  of  any  politi- 
cal party,  nor  In  any  Judicial  tribunal,  to  de- 
clare a  vacancy  in  the  office  prior  to  the  ex- 
piration of  said  term,  but  by  express  coustltu- 
tkmal  provisions  elections  tor  senator  are  held 
at  regular  Intervals  of  four  years,  and  that 
the  term  of  each  senator  so  elected  lasts  for 
four  years;  and  that,  further,  each  house  Lb 
the  Judge  of  the  quallflcatlon  and  electiou  of 
Its  members,  as  prescribed  by  the  constitu- 
tion and  taws  of  the  state,  and  that.  In  con- 
sequence, no  other  person  or  body  than  the 
aenate  of  the  state  of  Maryland  Is  empowered 
to  pass  apoD  the  qnestlon  as  to  the  quallflca- 
tkms  of  Hei'Ty  Clay  Dodaon  for  holding  tbe 
seat  of  senator  of  Talbot  county;  and  that, 
fnrtba.  the  constltntlon  of  the  state  of  Mary- 
land contains.  Id  gectlon  18  6t  article  3,  dell- 
alte  provisions  In  regard  to  the  method  of  or^ 
derlng  and  holding  an  election  for  senator  in 
the  event  of  disqualification,  and  neither  of 
the  methods  so  provided  for  has  been  adopted 
In  tbe  present  case,  a  warrant  for  a  new  elec- 
tion not  having  been  ordered  by  the  president 
of  the  senate  or  the  governor  of  tbe  state  of 
Maryland,  and  that,  hi  consequence,  there  can 
be  no  election  for  senator  from  Talbot  county. 
In  tbe  state  of  Maryland,  on  the  7th  day  of 
November  next;  and  that  a  court  of  Justice 
has  no  power  to  order  such;  and  the  petl- 
*  tloner  Is,  therefore,  not  entitled  to  have  his 
name  placed  upon  the  official  ballot  as  candi- 
date for  senator  at  the  general  election  of  No- 
Temb^  7,  1899,  and  that  the  court  will  not 
compel  tbe  performance  of  a  nugatory  act, 
nor  destroy  tbe  separation  of  power  be- 
tween the  Judicial,  legislative,  and  executive 
branches  of  the  state  govemmeuL  To  this 
answer  a  demurrer  was  interposed,  end  from 
tbe  pro  fwma  order  overruling  the  demnrrer 
and  dismissing  the  petition  this  appeal  Is  tak- 
en. 

Tbe  controlling  question,  then,  under  tbe 
pleadings  In  the  cose,  Is  whether  this  court 
has  Jurisdiction  to  determine  whether  a  va- 
cancy exists  In  the  office  of  senator  for  Talbot 
county.  It  Is  quite  clear  that,  unless  a  va- 
cancy does  exist,  no  election  can  be  heH  for 
the  purpose  ol  etectlng  a  senator,  and  to  Is- 


sue the  writ  would  have  no  l>eneflclal  effect 
By  tbe  eighth  -section  of  article  3  of  the  con- 
stitution of  this  state  the  term  of  senator  is 
fixed  at  four  years,  and  an  election  of  one- 
half  of  the  senators,  as  nearly  as  practicable, 
shall  be  held  In  every  second  year.  There 
can  be  no  dispute  that,  if  the  Honorable 
Henry  C.  Dodson  was  duly  elected  senator  in 
the  year  1897  for  a  term  of  four  years,  as 
provided  by  the  constitution,  there  can  be  no 
election  for  senator  for  Talbot  county  until  the 
expiration  of  his  term,  unless  a  vacancy  ex- 
ists In  that  office.  By  section  13,  Id.,  tbe 
mode  and  method  of  ordering  an  election  Is 
provided  In  case  of  death,  dlsquaHflcatlon,  or 
removal  from  the  county  ot  any  person  who 
has  been  chosen  senator.  The  question,  then, 
as  stated,  comes  to  this:  Docs  a  vacancy  ex- 
ist In  the  office  of  senator  for  Talbot  county 
In  the  senate,  of  Maryland,  and  has  the  court 
power  to  determine  the  question?  It  Is  too 
clear,  we  think,  for  serious  controversy,  that 
section  19,  art.  3,  of  the  constitution  names 
the  only  tribunal  which  has  the  power  to  de- 
cide the  questlcm,  and  that  Is  the  senate  of 
Maryland  Itself.  It  provides  that  "each  house 
shall  be  Judge  of  the  qualifications  and  elec- 
tions of  Its  members,"  and  we  are  all  of  the 
opinion  that  until  that  tribunal,  which  Is  In- 
trusted with  the  exclusive  authority,  decides 
whether  a  vacancy  exists,  the  courts  are  with- 
out Jurisdiction  to  interfere.  In  the  case  of 
Wells  v.  Munroe,  86  Md.  449,  38  AU.  988,  cit- 
ed by  the  appellant,  the  declslim  related  to 
tbe  c^ce  of  clerk  of  the  circuit  court,  and, In 
that  case,  owing  to  its  own  peculiar  chxium- 
stances,  the  court  bad  full  Jurisdlctldn  to  de- 
cide the  question  of  vacancy  vel  non.  It  was 
there  said:  "If  there  Is  no  vacancy.  In  the 
office  of  clerk  of  tbe  chrcult  court  for  Anne 
Arundel  county,  and  no  such  t^cer  was  legal- 
ly to  be  elected,  ♦  •  •  the  court  will  not 
direct  the  name  of  a  nominee  for  that  position 
to  be  placed  on  the  ballot."  Worman  v. 
Hagan,  78  Md.  163,  27  Atl.  616,  21  L.  R.  A. 
716;  Sterling  v.  Jones,  87  Md.  141,  39  Atl. 
424.  In  the  case  at  bar  tbe  courts  are  with- 
out Jurisdiction  to  entertain  the  proceedings, 
for  tilie  reason  that  each  house  of  the  general 
assembly  has  the  sole  power  to  Judge  of  tbe 
qualifications  of  its  members,  to  the  exclusion 
of  every  other  trIbunaL  In  .  Peabody  v. 
School  Committee,  115  Mass.  383,  the  supreme 
court  of  Massachusetts,  in  passing  upcm  a 
similar  provision  of  Its  constitution,  says:  "It 
cannot  be  doubted  that  either  branch  of  the 
legislature  is  thus  made  tbe  final  and  exclu- 
sive Judge  of  all  questions,  whether  of  law  or 
of  fact,  respecting  such  elections,  returns,  or 
qualifications,  so  far  as  they  are  involved  in 
the  determination  of  the  right  of  any  person 
to  tm  a  member  thereof;  and  that  while  the 
constitution,  so  far  as  It  contains  any  pro- 
visions which  are  applicable,  is  to  be  tbe 
guide,  the  decision  of  either  house  upon  the 
question  whether  any  person  is  or  Is  not  en- 
titled to  a  seat  therein  cannot  be  disputed  or 
reriaed      any  court  or  anthwlty  whatever." 
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Tbe  foDowlng  cases  an  Id  bannonr  with  tbe 
craclnsItHi  reached  by  db  In  this  case,  and  we 
dto  them  as  bearing  cn  the  question:  Pec^e 
r.  Han,  SO  N.  1.  U7;  Pectple  t.  State  Board 
of  Gurassers.  129  N.  T.  860^  20  M.  E.  84S, 
14  U  B.  A.  046;  Is  n  McNeill.  lU  Pa.  Bt 
236, 2  Aa  Ml;  Manxan  t.  Smith,  8  B.  L  ISB; 
Weeden  t.  Town  Conncll,  9  R.  L  128;  Peo- 
ple T.  Falrchlld,  67  N.  Y.  884;  State  T.  Albln, 
44  Afo.  346.  We  find  no  warrant  In  the  C0Dr> 
Btltntlon  fOT  the  position  taken  by  the  appel- 
lant, and,  if  snstalned,  It  would  lead  to  an  In- 
erltable  conflict  between  the  l^isIatlTe  and 
judicial  branches  ot  the  gorermnent.  As  was 
stated  hy  this  court  In  Wonnan  t.  Hagan,  78 
Md.  166.  27  Atl.  616,  21  L.  R.  A.  716.  having 
no  Jurisdiction  to  determine  the  vacancy  vel 
non,  we  dlsidalm  all  intention  to  hiTestlgate 
the  qnestltm. 

The  remaining  qnestlons  raised  on  Oils  ap- 
peal need  not  be  considered  by  as.  We  bold 
that  this  court  has  no  jurisdiction  to  determine 
wlietber  a  vacancy  exists  in  the  i^ce  of  sen- 
ator fw  Talbot  countyi  and,  unless  a  vacancy 
doa  exist,  no  election  can  be  had  for  the  pur- 
pose of  dectlng  a  senator.  The  courts  are 
without  jurisdiction  to  compel  the  appelleee  to 
place  the  name  of  the  ai^)ellant  on  tbe  official 
ballot  unto  the  tribunal  bavbig  tbe  exclusive 
auQiotltT  under  the  constltntlon  to  decide 
whetiier  a  vacancy  exists  passes  upon  that 
question.  Order  afflnned,  with  costa. 


HOPPBR  V.  SHTSHB. 
SMTSEB  V.  HOPPBR. 
(Court  of  Ai^ieals  of  Maryland.    Jan.  0,  1900.) 

FINAL  DBCRSD-APPBAL-DBBDS— MORTOAGBS 
—CONDITIONAL  8AI>E— WARRAN- 
TY—BVIDBNCB. 

1.  So  much  of  a  decree  as  exoner&teB  certain 
lota  from  a  mortgage  till  exhaUBtioo  of  other 
premises  lubject  to  the  mortgage  is  in  tlie  nature 
of  a  final  decree,  and  therefore  not  reviewable 
under  Oode,  art  5.  I  26.  but  only  oo  appeal  di- 
rectlr  therefrom,  under  aection  24. 

2.  Where  cue  givea  a  mortgage  on  sereral  lots, 
and  tberrafter  conveys  bis  equity  of  redemption 
in  one  only  of  them,  the  mortgagee  muat  first  ex- 
haust the  secniity  of  the  other  lots,  the  pur- 
chaser not  aasomlog  payment  of  part  of  Hie 
mortmge. 

3.  Deeds  being  absolute  on  their  face,  and  (or 
a  valuable  consideration,  and  not  otherwise  than 
intended,  cannot  be  shown  to  luve  been  given 
pursnant  to  a  parol  agreement  for  a  conditional 
sale  or  r  mortgage. 

4.  A  conveyance  will  be  considered  a  condi- 
tional sale,  with  right  of  the  grantor  to  repur- 
chase on  payment  of  what  be  owed  the  grantee, 
as  claimed  by  the  latter,  and  not  a  mortgage,  as 
claimed  by  the  grantor,  the  grantor  retaining  no 
possession  or  control  of  the  pmnises,  but  the 
grantee  selecting  the  tenants,  paying  taxes,  mak- 
ing repairs  and  improremeats,  and  keeping  no 
account,  and  there  being  no  recognition  of  a  con- 
tinning  detit,  payment,  or  offer  of  or  demand  for 
payment,  of  principal  or  interest. 

5.  Where  a  conveyance  by  H.  to  S.  was  for 
"any  indebtedness  that  might  he  between  them," 
with  right  to  repurchase  on  payment  thereof,  an 
itoD  barred  by  limitations  will  not  t>e  held  in- 
cluded therein,  though  taken  hito  account  by  S., 
It  not  appearing  that  it  was  In  the  contempla- 


tlon  of  H.,  or  that  he  knew  S.  took  it  Into  ac- 
count. 

6.  Where  the  babeodnm  clause  declares  the 
operty  aubject  to  a  mortgage,  the  warranty  fol- 

»wing,  though  not  expressly  excepting  the  mort- 
gage, doea  not  make  the  grantor  liable  therefor. 

7.  Hut  a  grantor  of  one  of  several  lots  aab- 
Ject  to  a  mortgage,  he  retaiiUng  the  other  lots, 
continues  to  pay  the  interest,  does  not  show  an 
agreement  that  the  grantee  sbodid  not  pay  a 
proportionate  part  of  tbe  mortgage. 

Cross  appeals  from  circuit  court  No.  2  of 
Baltimore  dty;  Albert  Ritchie,  Judge. 

Suit  by  Henry  G.  Smjrser  against  Harrison 
Hopper.  From  decrees  renaered.  both  parties 
appeal.  Affirmed. 

Argued  before  MeSHEIRBT,  a  and 
PAGB,  PBARCB,  FOWLER.  BOTD,  BRIS- 
COE, and  SCHMUCKER,  JJ. 

Fred.  C.  Cook  and  D.  H.  Emory,  for  plaln- 
tlfl.  S.  8.  Field,  for  defendant 

PEAROB,  3.  This  record  presents  eroas 
aiq^eals  from  two  decrees  of  drcult  court  No. 
2  of  Baltimore  dty,  and  all  the  qneatlons 
arise  upon  four  conveyances  of  real  estate 
from  Harrison  Hopper  to  Henry  A.  Smyser, 
as  follows:  <1)  A  deed  of  August  15.  1890; 
tat  certain  Baltimore  city  property.  In  con- 
sideration of  f3;500.  (2)  A  deed  of  August 
20;  1890.  for  86  acres  of  bud  In  Baltimore 
comity,  designated  as  "Garrison  Forest,"  for 
¥5  and  other  valuable  considerations.  (8)  A 
deed  of  August  22,  1890,  for  tbe  Waverly  lots, 
in  Baltlmwe  county,  tot  |6  and  otbet  val- 
uable CDDslderattons.  (4)  A  deed  of  August 
28,  1890,  for  a  farm  In  Harford  county,  called 
tbe  "Callahan  Farm.**  for  f5  and  other  val- 
uable considerations,  subject  to  a  mortgage  fbr 
$5,000,  previously  made  by  Hopp»  to  Isaac  S. 
George  upon  this  and  four  other  properties, 
known  as  "Harford  Avenue,"  "SOverwood," 
"Montreal,*'  and  the  above-mentioned  *^a- 
verly  Lots.**  When  these  conveyances  were 
made,  Hopper  was  Indebted  to  Sm^r  tqnn  n 
certain  bank  account  kept  by  Smysw  wltb  hhn 
in  the  sum  of  $6,218.19.  as  Smyser  claims,  or, 
as  Hopper  cialms.  In  tbe  sum  of  $5,187.50. 
Smyser  also  claims  that  Hopper  was  furiher 
Indebted  to  him  at  that  time  In  the  sum  of 
$3,119.33,  being  one-half  the  prt^ts  of  an, 
oyster  business  carried  on  by  Hopper  and 
Smyser  In  1881  and  1882,  but  Hopper  dalms 
that  these  profits  had  been  long  since  settled. 
Tbe  respective  contentions  as  to  these  con- 
veyances are  as  ttHlavn:  Helper  dalma  that 
they  all  constitute  one  transaction,  and  were 
made,  in  hia  own  language,  "to  secure  any 
difference  that  might  be  between  them,**  and 
for  no  other  consideration  or  purpose.  Smy- 
ser claims  that  tbe  Baltimore  city  and  Gar- 
rison forest  properties,  covered  by  the  flrst 
and  second  deeds,  were  alisolute  purchases 
for  full  value,  fully  paid,  but  admits  that  the 
Waverly  lots  and  the  Callahan  farm,  covered 
by  the  third  and  fourth  deeds,  were  conveyed 
In  payment  of  Helper's  indebtedness  to  bim 
at  that  time,  with  the  privilege  of  repurchase 
upon  the  repayment  of  the  same  amount;  and 
declarea  that  he  Is  now,  and  always  has  been,. 
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ready  to  reconv^y  npoo  tbeae  tenna.  Bsojkx 
filed  a  bni  In  equity  agaUut  Ho^er  and 
Oewge,  alleging  tbat  he  purchased  the  Wa- 
nrly  lota  with  qieclal  miianty  tram  Bojf- 
per,  and  upon  the  understanding  and  agree- 
ment with  him  that  Hc^^r  should  fflscharge 
the  Oeoqce  mortgage,  without  which  be  would 
not  bare  made  the  imrchaae;  but  that  George 
refosed  dther  to  rdease  said  Waverly  lots 
from  his  mortgage,  or  to  assign  the  same  to 
BmjTBer  upon  paymoit  by  him,  bat  was  ready 
to  assign  tbB  same  upon  payment,  either  to 
Hopper  or  any  one  he  Rbonld  name;  and  the 
^ayer  (tf  the  bill  was  that  George  should  be 
restrained  from  ■signing  Us  mortgage  to  any 
<me  pending  that  proceeding,  and  that  the 
other  pofpectleB  corered  by  the  mortgage 
might  be  aaiA  In  exoneration  of  the  Waverly 
loti^  nnless  George  should  release  the  same. 
Answers  were  filed,  and  It  was  agreed  that 
Hopper's  answer  should  be  treated  as  a  cross 
UU  praying  for  an  accounting  between  the 
parties  and  a  recmv^ance  of  the  property 
conveyed  by  Hopper  to  Smyser,  and  that  de- 
cree might  be  made  according  to  the  proof. 
Testimony  was  taken,  and  the  court,  on  March 
26,  1808^  decreed  that  the  Waverly  lota  be 
exonmted  from  the  GetH^e  mortg^ige,  pro- 
Tided  the  other  properties  covered  1^  the 
mortgage  should  sell  for  sufficient  to  pay  the 
mortgaye  debt,  and  that.  If  not  sufflclent,  then 
the  Callabsn  farm  should  be  sold  before  the 
Waverly  lots;  that,  tai  any  event,  the  Calla<- 
ban  farm  must  ccmtrlbute  to  the  payment  of 
the  George  mortgage  ratably  with  the  other 
properties  according  to  their  respective  values; 
and  that  the  conveyances  of  the  Callahan 
farm  and  the  Waverly  lots  were  cmdltlwdl 
sale^  and  not  mortgages.  The  decree  dlrectp 
«d  the  auditor  to  state  an  account  of  Hopper's 
indebtedness  to  Smyser  at  the  date  of  the 
conveyances,  and  to  report  the  profits  realised 
by  Smyser  In  the  purchase  and  subsequent 
aala  by  him  of  the  Baltimore  dty  and  Gar- 
rbon  forest  properties,  and  the  amount  due 
on  the  George  mortgage.  All  other  matters 
were  resored  for  the  future  decision  of  the 
court  From  this  decree  both  parties  appeal- 
ed, but  neither  party  sent  up  the  record. 

The  auditor  Ued  three  accounts,  A,  B,  and 
Cl  Account  A  showed  Heeler's  Indebtedness 
to  Smyser  on  ttie  bank  book  to  be,  on  Au< 
sust  28.  ISBO,  96,213.19;  and  on  the  oyster 
business,  at  the -same  date.  93,119.33,-40.- 
332^  Account  B  showed  Smyser  profit  on 
tlie  Baltimore  dty  and  Garrison  forest  pnv- 
ertles  to  be  91,775.S1.  And  account  G  showed 
unonnt  due  on  George  mortgage  April  9, 11188, 
to  be  $6,300.  Hopper  excepted  to  all  these 
accounts,  pleading  payment  and  the  statute 
of  limitation  to  the  Item  of  93,US.S3,  and 
Calming  credits  of  91.02G.40  upon. the  bank 
account  as  allowed  by  the  auditor.  To  ac- 
count B  he  excepted  because  It  did  not  allow 
certain  Items  which  would  Increase  Smyser's 
profits  f^m  $1,775^1  to  $2,978.68.  To  ac- 
count G  he  excepted  because  It  only  asce^ 
taiued  the  amount  due  on  the  George  mort- 


gage at  the  date  of  that  account  and  not  the 

amount  due  at  the  .date  of  the  conveyance, 
together  with  the  Interest  since  paid  therecm, 
and  the  expoises  Incurred  to  prevent  fi>re- 
dosure  by  George,  for  all  of  which  he  claims 
the  Callahwn  farm  is  liable  to  eontrlbote.  The 
court,  on  January  26.  1899,  decreed  that  the 
omveyances  of  tiie.  Baltimore  dty  and  Gar^ 
rlscm  fewest  properties  were  absolute  and  In- 
dependent  sales  for  considerations  then  paid, 
and  that  the  claim  for  any  prc^ts  therefrom 
be  disallowed,  thereby  diminattaig  account  B 
from  Its  further  conslderatloa.  It  ov«rruled 
Hopper's  exception  to  account  and  ratified 
the  same,  saving,  u  between  Hopper  and 
Smyser,  their  contribution  to  the  George  mwt- 
gage  as  thereafter  directed  by  that  decree; 
It  sustained  Hopper's  oc^tlon  to  the  Item 
of  93,119.63  as  haired  by  llmltatloo,  or,  If  not 
BO  barred,  as  a  stale  dalm,  and  not  satisfac- 
torily shown  to  have  bem  In  the  contemplar- 
tlon  of  the  parties  as  part  of  the  debt  to  be 
paid.  AU  Helper's  other  exemptions  to  ac- 
count A  were  overruled,  and  the  same,  as 
modified,  was  ratified;  the  decree  dedaxlng 
96,213.19  to  be  the  Indebtedness  from  Hopper 
to  Smyser  August  28,  1800^  for  which  the 
Callahan  fsim  and  the  Waverly  lots  were 
conveyed  to  him.  and  ordering  that,  upon  pay- 
ment of  ssld  sum  by  Hopper  within  80  days 
from  that  date^  Smyser  should  reconvey  said 
properties  to  Hopper  at  his  cost,  and  that  on 
Hopper's  falhue  to  comply  with  said  order  he 
should  be  forever  barred  troax  the  right  to 
repurchase  but  that  the  Callahan  fisrm  In 
that  event  should  contribute  to  the  paymoit 
of  the  George  mortgage  as  of  August  28, 
1890.  with  the  other  tiiree  properties  covered 
thereby.  In  prc^ortlon  to  the  valuations  fixed 
thereon  by  the  decree.  From  this  decree  and 
from  all  previous  decretal  orders  passed  In 
the  cause  both  parties  have  appealed.  . 

So  much  of  the  decree  of  March  2B,  1898, 
as  exonerated  the  Waverly  loto  from  the 
George  mortgage  until  the  exhaustion  of  the 
other  mortgaged  properties  Is  In  ttie  nature 
of  a  final  decree,  and  as  such  orders  and  de- 
crees were  held  In  Tome  v.  Stump,  89  Md. 
264,  42  AtL  902,  not  to  be  Open  fOr  revision 
under  section  26  of  article  5  of  the  Code,  but 
only  on  appeal  directly  therefrom  under  sec- 
tion 24  of  artlde  6,  wa  cannot;  therefore,  now 
consider  that  questi<HL  But,  If  we  could  do 
so,  we  should  be  compelled  to  affirm  that 
part  of  the  decree,  because  It  Is  too  well 
settled  to  require  the  dtotlon  of  authorities 
that,  where  one  person  has  a  lien  upon  two 
or  more  pieces  of  property,  and  anoUier  has 
a  Usa  but  t^u  one  at  these  pieces,  the  first 
lienor  will  be  compelled,  In  equity,  first  to  ex- 
haust those  pieces  not  covered  by  the  lien  of 
the  second  lienor;  and  that  when  one  creates 
a  mortgage  upon  several  i^eces  of  property, 
and  subsequently  conveys  his  equity  of  re- 
demption hi  one  of  these  pieces,  retaining  his 
equity  to  the  oUiers,  the  equity  of  redemption 
conveyed  csnnot  be  sold  by  the  mortgagee  un- 
til that  retained  by  the  mwtgagor  has  ben 
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exhanrted.  Tbls  case  does  not  fall  within 
the  exception  mentioned  in  Bnrger  t.  Orelf, 
6S  Md.  K2S,  where  the  pnrchasn's  liability  to 
pay  part  of  the  mortgage  debt  forms  part  of 
the  consideration;  nor  do  we  perceive  any- 
thing In  Banit  T.  OresweU,  100  U.  a  630.  25 
li.  Ed.  7X3,  to  prevent  the  application  of  the 
principle  to  which  we  have  alluded.  The 
other  matters  determined  by  the  decree  of 
March  26.  1898,  which  directed  the  state- 
ment of  accoonts  to  make  the  decree  efTectlve, 
are,  of  course,  open  for  revision  here  under 
section  25  of  article  6  of  the  Code,  together 
with  the  matters  determined  by  the  decree  of 
January  26,  189©. 

The  questions  we  are  to  decide  may  be 
stated  thus: 

First.  Were  fbe  cwiveyances  of  the  Balti- 
more city  and  Garrison  forest  pr(^ertles  abso- 
lute and  independent  sales,  or  do  they  stand 
on  the  same  basis  as  the  Waverly  lots  and 
the  Callahan  farin? 

Second.  Were  the  conveyances  of  the  Wa- 
verly  lots  and  tfie  Callahan  farm  conditional 
sales  or  mortgages? 

Third.  What  was  Hopper's  Indebtedness 
for  which  the  Waverly  lots  and  the  Callahan 
farm  were  conveyed  T 

Fonrth.  Must  the  Callahan  farm  contrlbnta 
ratably  with  the  Harford  avenne,  the  Sliver^ 
wood,  and  the  Montreal  properties  to  the 
payment  of  the  George  mortgage,  and,  If  so, 
upon  what  basis? 

We  will  consider  these  questions  In  the  or- 
der In  which  they  are  stated. 

First.  The  conveyances  of  the  Baltimore 
city  and  the  Garrison  forest  properties, 
though  not  set  out  In  full  In  the  record,  are 
described  therein  aa  absolute  deeds  npon  dielr 
face,  for  valuable  and  full  ccmslderatlons. 
These  conveyances  are  attacked  by  Hopper 
In  the  answer,  which  is  treated  as  a  cross 
bill,  and  his  effort  is  to  establish  by  parol  an 
express  trust  In  the  face  of  the  statute  of 
frauds  pleaded  by  Smyser.  We  may  say 
here,  as  was  said  In  Eldd  v.  Carson,  33  Md. 
42:  "It  Is  not  alleged  that  this  deed  is  dlfTer- 
ent  in  form  and  character  from  what  the  par- 
ties Intended  at  the  time  of  its  execution. 
On  the  contrary,  It  Is  admitted  to  be  just 
such  a  deed  as  they  Intended  to  make. 
*  •  ♦  To  enforce  the  agreement  set  op 
here  would  be  to  change  the  character  of  the 
deed  drawn  up  and  executed  as  the  parties 
Intended  It,  and  to  set  up  a  conventional 
trust  on  the  foundation  of  a  special  parol 
agreement.  This  cannot  be  done."  But,  If  It 
conld  be  done.  It  would  be  incumbent  upon 
Hopper  to  establish  the  agreement  by  satls- 
factcny  proof,  and  In  this  It  is  proper  to  say 
we  think  he  has  failed.  He  says  he  owed 
Smyser  a  ccHisIderable  sum,  which  both  par- 
ties were  anxious  to  have  paid,  and  then  be 
says:  "I  suggested  to  him  the  delivery  to 
him  of  these  two  deeds  [for  the  Callahan 
farm  and  Waverly  lots],  and  not  one  cent  of 
cottslderatlcm  passed.  I  gave  them  to  him  to 
secure  the  old  Indebtednesa."  He  bad  pre- 


viously admitted  that  Smyser  paid  93,500  for 
the  Baltimore  dty  property,  of  which  f2,000 
was  applied  to  his  debts  assumed  by  Smyser, 
and  he  received  $1,500;  also  that  Smyser  bad 
paid  $2,500  for  Garrison  forest,  of  which  $1.- 
475  was  applied  to  a  lien  created  by  him 
thereon,  and  that  be'  received  |975.  It  Is 
most  Significant  that  he  should  thus  confine 
this  declaration  to  the  last  two  deeds,  and  It 
Is  Impossible  to  beUeve  that.  If  all  these  con- 
veyances had  been  made  for  the  purpose 
claimed  by  Hopper,  Smyser  would  not  have 
applied  these  sums  of  $1,500  and  $975  to 
Hopper's  Indebtedness,  Instead  of  banding  it 
over  to  him.  Upon  every  view  of  this  branch 
of  the  case,  we  are  of  opinion  the  circuit  court 
was  correct  In  declaring  these  two  convey- 
ances to  be  absolute  and  Independent  sales. 

Second.  The  mats-ial  dlstinctlona  between 
a  conditional  sale  and  a  mortgage  are  that  In 
the  first  there  Is  no  right  of  redemption  In 
the  vendor  after  the  expiration  of  the  time 
fixed  for  payment  of  the  stipulated  price, 
while  In  the  other  the  right  of  redemption 
continues  UDtH  sale  actually  made  under  de- 
cree, or  until  20  years  after  strict  foreclosure; 
and  that  In  the  first  there  Is  not  and'  In  the 
latter  there  Is  a  continuing  personal  liability 
for  the  amount  named  as  the  consideration  of 
the  conveyance.  It  Is  often  dlfl3cult  to  draw 
the  line  between  a  mortgage  and  a  condition- 
al sale.  *rrhe  Intention  of  the  parties  Is  the 
only  true  and  Infallible  test,  aud  this  Inten- 
tion Is  to  be  gathered  from  the  circumstances 
surrounding  the  transaction  and  the  conduct 
of  the  parties."  Jones,  Mortg.  |  258.  "The 
inquiry  Is,  and  always  must  be,  whether  the 
contract  In  the  particular  case  la  a  clear, 
actual  sale,  or  a  security  for  a  continuing 
debt."  Dougherty  v.  McColgan,  8  GUI  &  J. 
281.  If  the  relation  of  debtor  and  creditor 
exists  when  the  conveyance  is  made,  and  this 
relation  Is  regarded  as  subsisting  after  the 
conveyance  la  made,  the  transaction  will  be 
regarded  as  a  mortgage;  but,  If  the  debt  is 
treated  aa  extinguished,  and  the  vendor  has 
the  privilege  merely  of  refunding  the  price, 
the  transaction  Is  a  conditional  sale.  With 
these  principles  in  view,  we  find  that  Helper 
says  he  wanted  the  notes  paid,  and  made  the 
deeds  for  that  purpose;  that  Smyser  was  to 
sell  the  property,  retain  the  amount  due  at 
the  date  of  the  conveyances,  and  the  anrplus 
was  to  revert  to  him.  Smyser  says:  "When 
I  purchased  the  property,  Mr.  Hopper  thought 
It  was  worth  more  than  he  owed  me,  and  l 
then  told  him  I  would  give  him  the  privilege 
of  paying  what  he  owed  me,  and  I  would 
deed  the  property  back."  These  declarations 
certainly  comport  better  with  a  conditional 
sale  than  with  a  mortgage,  and  the  conduct 
of  the  parties  points  to  the  same  conduslon. 
Had  the  transaction  been  Intended  as  a  mort- 
gage, the  natural  course  would  have  been  for 
Hopper  to  retain  some  possession  or  control  of 
the  property,  to  sdect  the  tenants,  determine 
Improvements,  collect  the  rents,  and  pay  In- 
terest on  the  debt  and  taxes  on  the  moperty. 
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Bnt  Iw  dWBone  of  ^ese  tblnta.  On  tlw  coo- 
trary,  we  find  Smyser  exercJsIng  all  the  rights 
at  abK^ote  owner,  BdecUng  touiita,  p^ins 
taxes,  repairing  fences,  making  ImproTementa, 
and  even  purchasing  a  road  as  a  better  outlet 
from  the  farm,  and  keeping  no  account  of  le- 
ce^ita  as  the  basis  of  a  future  accounting  with 
Hiappeae.  There  Is  no  erldence  of  any  recog- 
nition either  party  of  any  subsisting  debt; 
H(vper  neither  paying  nor  offering  to  pay  el- 
tba  principal  or  Interest,  and  Smyser  making 
no  demand  toe  either.  What  was  said  by 
Chief  Justice  Marshall  In  the  leading  case  oi 
Conway  t.  Alexander,  7  Ctoandi,  218,  3  L. 
Ed.  321.  is  precisely  In  point  here:  "An  ac- 
tion at  law  for  the  recoVety  of  the  money 
certainly  coold  not  have  been  sustained,  and 
If ,  to  a  bill  In  chancery  prayhig  a  sale  of  the 
premises,  aiad  a  decree  for  so  much  as  might 
ranain  due,  Robert  Alexander  had  answered 
that  this  was  a  sale,  and  not  a  mortgage,  clear 
proof  to  the  ccmtraiy  must  hare  been  pro- 
duced to  Justly  a  decree  against  him."  We 
are,  for  the  reasons  Indicated,  of  opinion  that 
these  two  conveyances  wen  conditional  sales. 

Third.  As  to  the  amount  of  Hopper's  Indebt- 
edness to  Smyser  which  formed  the  consld- 
eratlcHi  for  these  two  conveyances,  we  think 
the  decree  was  correct  np<Hi  Hopper's  ex- 
amination in  chief  he  was  asked  If  he  had  ex- 
amined the  bank  book,  which  showed  an  hi- 
debtedness  thereon  of  96^8.00,  and,  if  so, 
what  he  had  to  say  as  to  the  correctness  of 
the  rarions  charges  and  credits  therein,  and 
to  point  ont  any  erroneous  or  irregular  items; 
and  he  disthictly  admitted  that  that  account 
was  correct,  except  the  Ijams  note  of  912S, 
which  be  says  was  never  paid.  But  Smyser, 
on  his  cross-examination,  states  positively  that 
he  paid  this  note.  Smyser's  testimony,  being 
supported  by  the  bank  book,  must  prevail 
over  Hopper's  testimony,  which  contradict- 
ed thereby,  and  Is  not  otherwise  confirmed. 
Without  considering  whether  the  sum  of  f8,- 
119.33,  allowed  by  the  auditor  as  profits  from 
the  oyster  business,  bad  been  settled  as  claim- 
ed by  Hopper,  we  think  his  exception  thereto 
was  properly  sustained.  This  claim  dated 
back  to  1882  or  1883,  and  was  open  to  the 
plea  of  limitations  four  years  before  the  mak- 
ing of  these  coDveyancM.  It  Is  true  that 
Hc^iper  says  the  conveyances  were  made  to 
secure  **any  indebtedness  that  might  be  be- 
tween us,"  and  that  Smyser  says  that  he  took 
this  Item  Into  account  In  estimating  Hopper's 
Indebtedness  at  that  time;  but  be  does  not 
say  that  Hopper  knew  he  took  this  Into  «c> 
count.  Hopper  testifies  that  it  was  never 
mentioned  between  them  for  14  or  15  years 
before  the  taking  of  the  testlmon;*  in  this 
case,  and  Smyser  was  not  recalled  to  rebut 
this.  Indeed,  bis  testimony  leads  us  to  Infer 
that  the  }ast  time  he  mentioned  the  snbject 
to  Hopper  was  In  1883,  when  he  asked  him  to 
put  it  on  the  bank  book,  but  could  not  get  falm 
to  do  It  We  cannot  fin&  In  the  record  any 
satisfactory  evidence  that  this  Item  waa  then 
wlUiin  the  etnitemplation  of  Homnr,  ai  the 


tank  account  clearly  was;  and.  If  not  within 
his  contemidatton,  the  execution  at  these  con- 
veyances cannot  remove  the  bar  of  the  stat- 
ute. 

Foarth.  This  brings  us  to  the  last  questlra 
presented,— the  liability  of  the  TJallaban  farm 
to  contribute  to  the  George  mortgage,— end 
this  depends  upon  the  effect  to  be  given  to 
the  covenant  of  special  warranty  In  the  deed 
from  Hopper  to  Smyser,  which  covenant  Im- 
mediately follows  the  habendum.  Oounsd 
for  Smyser  contends  that  Uie  covenant  of 
Warrant  binds  Hopper  to  pay  the  mortgage, 
because  It  Is  not  expressly  excepted  in  the 
covenant  Itself  from  tite  operation  of  the  cov- 
enant, and  he  has  cited  certain  passages  from 
Jones  on  Mortgagee  and  Bawle  on  Covenants 
for  Title,  as  well  as  certain  decisions,  which 
at  first  sight  give  some  color  to  his  conten- 
tion; but  without  pausing  to  analyse' these 
authorities,  and  to  determine  how  far  they 
do  In  fact  sustain  him,  we  are  of  opinion  that 
our  own  decisions  are  clearly  adverse  to  his 
contention,  and  that  these  dedslons  correctly 
announce  the  law  upon  the  subject  In  Zit- 
tle  V.  Weller,  63  Md.  190,  the  court  says,  on 
page  198:  "There  Is  a  covenant  of  warranty 
In  the  deed,  and  for  further  assurances;  but 
these  covenanto  can  only  relate  to  and  oper- 
ate to  assure  the  Interest  and  estate  wblcb 
is  described  as  conveyed."  In  the  snbse- 
quent  case  of  Society  v.  Dugan.  65  Md.  460. 
5  Atl.  415,  the  court  said:  '*The  covenant  Is 
to  be  construed  with  reference  to  the  estate 
and  interest  which  Is  described  as  conveyed, 
and  which  the  habendum  clause  limits;  and 
the  obligation  to  assure,  which  Is  thereby  en- 
acted, can  and  should  only  be  held  to  be  an 
obligation  to  assure  the  precise  estate  grant- 
ed lu  the  deed,  and  nothing  more.  Being  co- 
extensive with  the  estate  granted.  It  ceases 
when  that  ceases.  This  was  the  view  main- 
tained in  ZltUe  V.  Weller,  63  Md.  190.  No  au- 
thorl^  Is  there  dted,  but  abundant  authority 
exists.  In  2  Co.  Litt.  p.  3S5,  It  Is  said,  *A 
warranty  of  Itself  cannot  enlarge  an  estote.' 
The  same  statement  of  the  law  Is  made  In  1 
Shep.  Touch.  182.  In  Bawle,  Gov.  p.  415,  It 
is  said  to  be  a  familiar  principle  that  war- 
ranty will  not  enlarge  au  estate.  Warranty 
Is  a  defense,  and  not  a  title."  There  Is  no 
conflict  between  this  decision  and  that  of 
Winter  v.  Gorsuch,  51  Md.  ISO.  where  the  ha- 
bendum was  declared  void  because  it  cut 
down  to  a  life  estate  the  absolute  and  unquali- 
fied interest  given  by  the  premises.  In  this 
case  the  hab«idum  has  no  such  effect  The 
estate  of  inheritance  granted  by  the  prem- 
ises Is  not  cut  down  by  the  habendum.  The 
inheritance  Is  charged  with  Its  proportion  of 
the  George  mortgage,  but  it  is  none  the  less 
inheritance.  No  change  Is  worked  in  the 
character  or  quality  of  the  estate  by  the 
terms  of  the  habendum,  and  there  la  no  re- 
pugnance unless  the  habendum  dereste  the 
estate  granted,  and  substitutes  some  other  es- 
tate therefor.  Apart  from  the  effect  of  the 
habendum  and  the  covenant  of  warrant,  we 
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cannot  find  anffident  evidence  of  an  acre»- 
ment  bj  Hopper  to  pay  this  mortgage.  Smy^ 
■er's  testimony  that  Hopper  did  agree  to  pay 
It,  not  being  excepted  to,  Is  in  this  case,  and 
must  be  allowed  its  full  force.  Gibbs  t.  Oale, 
7  Md.  76.  But  It  Is  flaUy  denied  by  Hopper, 
and  the  deed  Is  in  accord  with  his  statement. 
It  was  argued,  however,  that  Hopper's  con- 
tinued payment  of  the  interest  on  this  mort- 
gage is  a  recognition  of  this  liability  under 
the  alleged  agreement,  but  we  cannot  give 
such  far-reaching  effect  to  this  conduct  That 
mortgage  covers  other  valuable  property  of 
Hopper's,  and  his  payment  of  the  Interest 
may  well  have  been  made  to  pEerent  a  tale 
of  the  other  property. 

We  deem  It  unnecessary  to  prolong  this 
opinion  by  any  Inquiry  Into  the  valuation 
put  upon  the  Callahan  farm  for  the  purpose 
of  determining  Its  contribution  to  the  mort- 
gage. There  Is  a  wide  divergence  among  the 
witnesses  as  to  its  present  value,  but  there 
Is  a  substantial  concurrence  that  it  was  worth 
from  (40  to  |60  per  acre  In  1890,  and  we 
therefore  think  the  court's  valuation  reason- 
able and  fair  to  all  parties.  Both  decrees  of 
the  circuit  court  No.  2  are  afOrmed,  and  the 
costs  In  that  court  and  also  in  this  court  will 
be  equally  divided  between  tiie  ^ipellant  and 
the  app^lee. 


(90  Md.  418) 

MONTIOBLLO  DISTILLING  CO  v.  MAYOR, 

.  ETC.,  OF  CITY  OF  BALTIMORB. 

(Conrt  of  Appeals  of  Maryland.    Jan.  10,  1900.) 

DISmXBD  BFIRIT8— TAXATION  —  3TATUTB8  — 
VALIDITY  —  CONSTITUTIONAL  LAW— PBRSON- 
AL  AND  PROPKRTT  TAXATION  —  DOUBLE 
TAXATION— DUB  PROCBSS  OF  LAW— CITY  OR- 
DINANCES—NOTICB-VALUATION—APPSAU 

1.  Acts  1892,  c.  704,  requires  the  valuation  and 
■saesBment  of  dirtllled  spirits  for  state  and  coun- 
ty taxation,  and  requires  every  diBtiller  or  pro- 
prietor of  a  warehouse  in  which  such  spirits  are 
kept,  and  eveiy  person  having  cnstody  of  spirits, 
to  report  the  same  to  the  state  tax  commission- 
er, and  that  the  same  shall  be  taxed  against  the 
person  having  custody  thereof,  who  shall  pay 
the  tax,  and,  if  he  is  not  the  owa&r,  he  is  given 
a  lien  on  the  same  for  taxes  so  paid.  H^d  that, 
though  It  would  appear  from  the  inexact  phrase- 
ology of  the  act  that  the  tax  was  on  the  prop- 
erty, and  not  against  its  owners,  the  law  mnst 
nevertheleas  be  construed  in  conformitv  with 
Declaration  of  Rights,  art.  15,  declaring  tnat  ev- 
ery person  holding  property  in  the  state  ought 
to  contribute  to  public  taxes  according  to  his 
actual  worth,  etc.,  and  hence  the  tax  will  be  con- 
strued as  against  the  persons,  and  not  the  prop- 
erty. 

2.  Acts  1892,  c.  704,  providing  that  eveir  dis- 
tiller or  proprietor  of  a  war^ouse  in  which  dis- 
tilled spirits  are  stored,  and  every  person  having 
coatody  of  such  spirits,  shall  pay  taxes  thereon, 
and  section  8,  providing  that  when  be  is  not  the 
owner  he  ^all  have  a  lien  thereon  for  taxes  so 
paid  by  him,  are  reaaonnble  and  valid  regulations, 
since  t-hey  merely  make  the  custodians  of  Hq- 
aor  the  state's  agent  in  collecting  the  tax. 

8.  Acts  1892,  c.  704,  >  2.  providing  that  dis- 
tillers and  warehousemen  shall  pay  taxes  on  dis- 
tilled spirits  according  to  the  valuation  of  the 
qtirits  in  their  cnstody  on  January  1st  of  eadi 
year,  and  prohibiting  taxation  of  the  same  apir- 
jts  twice  in  any  one  year,  and  sections  4  and  6, 
requiring  the  taxes  to  be  paid  quarterly  on  i^r- 


its  ranoved  from  didr  eosfcody  during  the  quar- 
ter, do  not  impose  double  taxation,  as  the  object 
of  sections  4  and  6  Is  merely  to  subject  to  taxa- 
tion suiAt  spirits  as  might  he  stored  and  r^ 
moved  currently  during  the  year,  and  thus  escape 
taxation. 

4.  Acts  1892.  c.  704.  requiring  persons  having 
custody  of  distilled  spirits  to  report  the  same  to 
the  state  tax  commissioner,  aod  making  the  lat- 
ter's  valuation  final,  on  which  taxes  shall  be  lev- 
ied. Is  subject  to  the  constitutional  objection  t3iat 
It  authorises  the  taking  of  property  without  due 
process  of  law,  since  there  is  no  provision  for  an 
appeal  from  the  tax  coauniarionWs  ex  parte 
valuation  of  tlie  prtujerty. 

B.  Acts  1892,  c.  70^  dedarfng  that  the  state 
commissioner  uiall  fix  the  taxable  valuation  of 
distilled  wirltB,  and  return  the  same  to  Balti- 
more appul  tax  court,  and  that  such  spirits  aboQ 
be  taxed  on  the  valuation  and  return  so  made.  Is 
not  affected  by  Baltimore  C|1y  Ordinances,  art. 
i  BO,  §{  1,  6,  20,  prescribing  the  duties  of  such 
\  court,  and  hence  does  not  authorise  the  court  to 
hear  appeals  from  the  valuation  of  the  tax  com- 
missioner. 

6.  Code  Pub.  Gra.  Lawa  art  81,  St  10,  14. 
allowing  the  county  commissioners  and  the  ap- 
peal tax  court,  on  giving  notice,  to  assess  pn^ 
erty  that  Is  assessable  and  discovered  to  nave 
been  nnassessed,  where  discoveries  of  such  tin- 
assessed  property  are  made  by  collectors,  county 
commiasioners,  or  the  appeal  tax  conrt  from  the 

I  returns  of  clerks,  registers  of  wills,  or  assessors, 
do  not  apply  to  distilled  spirits,  since  by  Act 
1892,  c.  704,  such  spirits  are  made  assessable 
exclusively  by  tiie  state  tax  commissioner,  and 
the  power  to  assess  nnassessed  prmiter^  is  not  a 
power  to  review  or  revise  the  valuation  ^ced 
by  the  proper  officer  on  the  property. 

7.  Shice  Act  1892,  c.  704,  providing  for  the  as- 
sessment and  taxation  of  distilled  spirits  makes 
the  assessment  by  the  county  oommlsdoner  final. 
Code  Pub.  Gen.  Laws,  art.  81,  S  14,  authorizing 
appeals  from  valuatioas  to  the  appeal  tax  court 
does  not  authorize  appeals  from  valaations  of 
distilled  spirits  by  the  state  tax  commissioner. 

5.  Since  Code  Pub.  Gen.  I^ws,  art  81.  S  145. 
requiring  the  appeal  tax  conrt  and  county  com- 
missioners to  give  notice  of  hearing  of  proposed 
Increases  of  the  valuation  on  property  previously 
asseraed,  etc.,  applies  only  to  such  property  as 
the  court  and  county  commissioners  have  the 
right  to  assess,  such  section  does  not  apply  to 
assessments  of  distilled  spirits,  taxed  under  Act 
1892,  c.  704,  the  assessment  of  which  by  the 

L  state  tax  commissioner  la  final. 
I  9.  Laws  1898,  c.  275,  8  192a,  authorizing  en 
'  appeal  to  the  board  of  county  commiasioners  from 
the  acts  of  assessors  or  agents  awointed  by 
them,  does  not  authorise  an  ai^teal  from  the 
valiiation  of  distilled  sgivlta  in  the  city  of  Balti- 
more by  the  state  tax  commissioQer.  under  Acts 
1892,  c  704,  required  to  be  returned  to  the  ap- 
peal tax  court  of  such  city,  since  anch  section  is 
confined  to  county  commissioners,  and  has  no 
application  to  the  ai^eal  tax  court  of  Bflltimore. 

10.  Code  Pab.  Gen.  Laws.  art.  81.  8  144.  pro- 
viding for  the  valuation  of  corporate  stock  for 
taxation,  and  requiring  notice  of  valuation  by  the 
comptroller  to  the  ofllcers  of  the  company  as- 

j  sessed.  aod  authorizing  appeal,  has  no  applies- 
tion  to  the  valuation  of  distilled  spirits  by  the 
I  state  tax  commlasioner  under  Acts  1892,  c.  704. 
i  and  does  not  authorize  an  appeal  from  his  as- 
!  sessmmt 

11.  Acta  1896,  e.  822,  authorizing  appeal  from 
'  the  Baltimore  appeal  tax  conrt  in  cases  of  as- 
sessments made  by  such  court,  does  not  author- 
ize appeals  from  assessments  of  distilled  spirits 
made  by  the  state  tax  commissioner  under  Acta 
1892,  c.  704,  since  no  appeal  Is  alkiwed  from  th*> 
valuation  of  the  state  tax  conuniasioner  to  the 
appeal  tax  cour^  whldi  haa  no  power  to  assess 
distilled  spirits. 

12.  Taxes  paid  on  distilled  spirits  assessed  nnder 
Acts  1892.  c.  704.  cannot  be  recovered,  notwlth- 
atandiog  anch  act  is  onconstitnUoDal. 
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IS.  Where  a  cue  ta  tried  on  tccecd  Cieta,  and 

no  BtlpolatftHi  la  made  aathorlsliv  jndxment  for 
rither  part7,  and  the  onl;  error  ass^ed  wai 
the  refnaal  of  iaatructlons.  which  were  properlv 
r^aaed,  jet,  where  an  affirmaQce  woola  reBoIt 
to  a  Jndi^nent  based  on  an  noconstitntlonal  atat- 
utcv  the  case  will  be  rcTereed,  thon^  there  i»  no 
OTOT  in  the  rnlinga  excepted  to. 

Appeal  from  Baltimon  city  court;  J.  Up- 
shur Dennla,  Judge. 

Action  bf  tlie  m^or  and  city  comtcll  of 
Baltimore  against  the  MonticeUo  DlstlUlng 
Company  to  recorer  liquw  taxes.  From  a 
Jndgment  for  plalutlff  In  tbe  dty  oonrt  of 
Baltimore,  defendant  appeals.  Reversed. 

Argoed  before  HcSHKBBT.  0.  J.,  and 
PAGB,  PBARCB.  FOWLBB,  BOYD,  BBIS- 
OOB,  and  SCHMUCKER,  JJ. 

D.  K.  Bate  Fisher  and  WUUam  A  Flabw, 
fur  appellant  John  B.  Semmea,  Leon  B. 
Greenbanm,  and  J<^  T.  L.  Flndlay.  for  ap- 
pellee^ ' 

McSHBBRT,  a  J.  By  Act  1882,  c  704,  the 
general  assembly  directed  all  diatllled  spirits 
in  this  state  to  be  valued  and  assessed  for 
purposes  of  state  and  county  taxation.  The 
method  prescribed  for  aecertainlog  and  fixing 
that  valuation  differs  from  the  ordinary  mode 
pursued  In  relation  to  other  tangible  per^ 
sonal  property.  The  act  requires  every  dis- 
tiller and  every  owner  or  proprietor  of  a 
bonded  or  other  vrarehouae  In  which  distilled 
spirits  are  stored,  and  every  person  or  cor^ 
pmatlon  having  custody  of  such  spirits^  to 
make  report  to  the  state  tax  oommlssioner  on 
the  1st  day  of  January  in  each  and  every 
year  of  all  the  dlstiUed  spirits  on  hand  at 
sncb  date.  The  tax  commisHioner,  upon  re- 
ceiving such  report,  is  authorised  to  fix  the 
value  of  the  spirits  for  the  purposes  of  tax- 
ation; and  It  is  made  his  doty  to  transmit, 
without  delay,  a  copy  of  that  valuation  to  the 
appeal  tax  court  of  Baltimore  city  if  the  dis- 
tillery be  located  in  the  dty,  or  the  county 
commissioners  of  the  county  in  which  the 
distillery  may  be  situated;  and  "upon  the 
valuation  and  return  so  made  the  mayor  and 
dty  council  of  Baltimore  and  the  county 
commlsstoners  respectively"  are  "directed  and 
required,  in  making  their  annual  levies,"  to 
Impose  the  state  and  the  city  or  the  county 
tax.  If  the  spirits  are  owned  by  other  per- 
sons than  the  distiller  or  the  warehouseman, 
he  Is  still  required  to  pay  the  tax  thereon; 
bat  by  the  eighth  section  of  the  act  he  is 
given  a  lien  on  the  spirits  covered  by  the  tax 
which  he  may  pay  for  the  person  to  whom 
tbe  spirits  belong.  It  is  provided  by  section 
4  that  the  distiller  and  warehouseman  shall 
make  quarterly  reports  to  the  tax  commis- 
sioner, showing  all  deliveries  of  distilled  spir- 
its from  his  custody  and  care,  and  he  Is  re- 
quired to  pay  to  the  proper  officer  the  state 
and  dty  or  county  tax  on  the  spirits  so  deliv- 
ered, though  by  the  proviso  to  section  2  It  Is 
dedared  that  "the  same  distilled  spirits  shall 
not  be  taxed  twice  for  the  same  year."  Tbe 
ajvellant  la  a  New  Jersey  corporation,  whose 


dlstilleiy  Is  located  In  Baltimore.  Dpon  the 
returns  made  by  it  the  state  tax  commission- 
er valued  tbe  distilled  spirits  In  Its  posses- 
sion at  eight  dollars  per  barrel,  and  upon  that 
valuation  the  taxes  for  the  recovery  of  which 
this  suit  was  brought  were  levied  against  the 
company.  Of  the  large  number  of  barrels 
of  spirits  included  in  the  returns  compara- 
tively few  belonged  to  the  company.  By  far 
the  larger  portion  were  owned  by  pCTSons 
who  were  unknown  to  the  company.  The  evi- 
dence of  these  persons'  ownership  were  cer- 
tificates Issued  by  tbe  company.  These  ware- 
house certificates  pass  by  delivery,  and,  after 
they  leave  the  possession  of  the  warehouse- 
man or  the  distiller,  he  can  with  difficulty, 
if  he  can  at  all,  keep  trace  of  them.  The 
taxes  levied  by  the  mayor  and  city  council  of 
Baltimore  on  the  valuation  made  by  tbe  state 
tax  GommlsBloner  were  not  piUd  by  the  ap- 
pellant This  suit  was  then'  instituted  to 
recover  them,  and  the  distlll«ry  company  re- 
sisted payment  upon  several  grounds.  The 
case  was  tried  before  the  Judge  of  the  dty 
court  without  the  aid  of  a  Jury,  and  resulted 
In  a  Judgment  against  the  company  for  the 
amount  of  the  taxes  claimed  by  the  dty. 
From  that  Judgment  this  appeal  was  taken. 

It  Is  Insisted  on  the  part  of  the  a[q>ellant 
that  the  whole  sch^e  of  the  act  of  18D2  Is 
vicious.  The  act  Is  assailed  because  It  lays 
a  tax  ui>on  property,  and  not  upon  the  owner 
of  the  proi>eTty;  because,  further,  It  compds 
a  person,  and  a  corporation  not  owning  the 
spirits,  to  pay  the  tax  due  by  ^e  unknown 
owner  of  them;  and,  finally,  because,  in  fall- 
ing to  make  provision  t<x  the  distiller  or 
warehouseman  to  be  beard,  either  before  a 
valuation  Is  fixed  upon  the  spirits  by  the  tax 
commissioner  or  after  such  valuation  but  be- 
fore the  imposition  and  collection  of  the  tax, 
the  act  deprives  the  party  charged  with  the 
tax  of  that  due  process  of  law  without  which. 
In  some  form,  no  valid  judgment  can  be  ren- 
dered by  any  tribunal  at  all.  While  there  Is 
a  good  deal  of  loose  and  Inexact  phraseology 
employed  in  many  of  tbe  tax  laws,  it  is  not  to 
be  construed  critically  with  a  view  to  defeat 
the  enactments,  but  it  must  be  interpreted 
liberally,  so  as  to  uphold  them.  This  act  of 
1892  was  not  very  artificially  drawn,  but  Its 
meaning  and  purpose  are  sufficiently  mani- 
fest Its  title  declares  that  It  Is  an  act  to 
provide  for  a  tax  on  distilled  spirits.  Taxes 
of  the  kind  here  dealt  with  are,  under  article 
15  of  our  dedaratlon  of  rights,  levied,  not  on 
things,  but  on  the  owners  of  things;  and  tbe 
value  of  the  things  owned  fixes  tbe  measure  of 
the  owner's  liability  to  contribute  in  taxes  to- 
wards the  support  of  the  government  This 
Is  an  axiom  of  political  economy  no  leas  than 
a  fundamental  provision  of  our  organic  law. 
Appeal  Tax  Court  v.  Patterson,  50  Md.  366; 
United  States  Eaeetrlc  Po^er  &  IJght  Co.  v. 
State,  79  Md.  63,  28  Atl.  768.  It  cannot 
therefore,  be  assumed  that  the  legislature 
deliberately  intended  to  disregard  this  prln- 
dple^  and  to  place  the  tax  on  tbe  spirits,  and 
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not  (m  the  owneis  of  them.  "Eirerr  penon 
In  the  state,"  aayB  the  fifteenth  article  of  the 
dedaiatlOD  of  rtghta,  "or  perami  holding  prop- 
erty ther^u.  ought  to  contiibate  his  propw- 
tlon  of  pnbUc  taxes  (or  the  support  of  the 
goremmentt  according  to  his  actual  worth  In 
real  and  personal  property."  It  Is  the  Indi- 
vidual, then,  trho  to  In  the  state,  or  who  holds 
property  therein,  that  Is  liable  to  taxation. 
He  be  out  of  the  state,— he  may  be  a 
nonresident,— but,  If  he  has  property  situ- 
ated hare,  he  Is  as  much  bound  to  oontrlhnte 
to  the  support  of  the  goTemment,  according 
to  the  TSlue  of  that  proper^,  as  thou^  be 
were  permanently  domiciled  within  the  limits 
of  the  commonwealth.  Whaterw  the  lan- 
guage of  the  statute  may  be.  It  muft  bend  to 
this  paramount  law,  and  It  must  be  read  as 
In  harmony  with  it.  The  purpose  of  the  act 
obviously  was  to  raise  a  revenue  from  the 
owners  of  a  class  of  property  which,  up  to 
the  time  of  the  adoption  of  the  statute  now 
before  us,  had  not  been  reckoned  in  the  as- 
sessments upon  its  owners;  and  the  peculiar 
nature  of  the  property  Itself,  the  known  diffi- 
culty In  tracing  Its  ownership,  and  the  ease 
and  facility  with  which  the  title  to  It  was 
transfer^le,  were  all  vital  elements  to  be 
considered  In  devising  a  scheme  for  subject- 
ing the  persons  who  owned,  bad  possession 
of,  or  controlled  these  distilled  spirits  to  the 
obligation  contributing  tbtir  Jnst  share  of 
the  pubUc  burden.  Though  the  language  em- 
ployed, like  that  used  In  many  of  the  other 
assessment  laws,  If  read  literally,  would  In- 
dicate an  Intention  to  Impose  the  tax  on  the 
proper^,  and  not  on  the  owner  of  It,  that  to 
not  Its  meaning  when  considered  In  connec- 
tion with  the  settled  policy  of  Maryland  aa 
announced  In  the  declaration  of  rights.  We 
hold,  then,  that  the  tax  is  upon  the  owner 
of  the  spirits,  and  not  specifically  on  the 
spirits. 

As  the  distiller  or  the  warehouseman  Is  the 
Individual  through  and  from  whom  the  title 
passes  to  others  by  means  of  certificates 
which  he,  and  he  alone,  Issues,  It  Is  no  hard 
ship  to  require  him  to  pay  the  tax  upon  all 
spirits  In  his  possession,  reserving  to  him  a 
Hen  for  his  advances;  nor  is  it  an  unreason- 
able or  an  unlawful  legislative  requirement. 
It  Is  no  hardship,  because  it  Is  always  in  the 
distiller's  or  the  warehouseman's  power  to 
Immediately  reimburse  himself  the  taxes  ad- 
vanced for  the  unknown  owner,  and  he  may 
do  this  by  selling  enough  of  that  owner's 
spirits  for  the  purpose.  The  statute  gives 
him  that  right,  and  the  purchaser  of  the  ware- 
house certificate  Is  chargeable  witb  knowl- 
edge of  what  the  statute  provides.  The  dis- 
tiller or  the  warehouseman  may  enforce  his 
lien  as  soon  as  he  pays  the  tax  due  by  the 
owner,  and  he  is  under  no  obligation  or  neces- 
sity to  delay  longer  than  his  own  wishes  or 
convenience  may  suggest  or  dictate.  The  re- 
quirement that  the  distiller  shall  pay  the  tax 
for  the  owner  Is  neither  unreasonable  nor  un- 
lawful, because  It  simply  makes  blm  the 


agent  of  the  state  to  collect  for  the  state,  pre- 
cisely as  a  corporation  Is  made  an  agent  to 
collect  from  its  stockholders  the  tax  due  by 
them  on  the  stock  which  they  hold.  The  leg- 
islation of  1802  with  respect  to  dtotllled  splz^ 
Its  Is,  m  this  particular,  identical  with  the 
provisions  of  the  Oode  relating  to  the  tax  on 
shares  of  stock;  and  these  latter  have  been 
upheld  by  this  court  as  valid  enactments. 
Casualty  Ins.  Co.'b  Case,  82  Md.  664.  34  AtL 
778;  American  Ooal  Co.  T.  Allegany  Co. 
Com'ts,  60  Hd.  107.  Nor  to  there  a  double  tax 
Imposed  by  the  act  It  was  contraded  that  a 
double  tax  was  Imposed,  because  by  section 
2  the  distiller  Is  required  to  pay  a  tax  meas 
ured  by  the  value  of  all  spirits  In  store  o\ 
January  1st  and  he  Is  also  obliged  by  sections 
4  and  5  to  pay  quarterly  a  tax  upon  the  valm 
of  all  spirits  rauoved  from  the  warehouse 
duiing  the  preceding  three  months.  But  as  11 
might  readily  occur  that  spirits  wonld  be 
placed  in  bond  after  the  report  of  January 
had  been  made,  and  would  be  removed  befors 
the  following  January,  they  would,  If  this 
did  happen,  escfipe  valuation,  and  the  owner 
of  them  would  escape  taxation.  To  prevent 
this,  the  provisions  of  sections  4  and  6  were 
drafted,  and.  when  those  sections  are  read  In 
connection  with  the  proviso  of  section  2, 
which  prohibits  a  collection  of  the  tax  twice 
in  the  same  year.  It  becomes  quite  apparent 
that  sections  4  and  6  have  relation  only  to 
spirits  placed  In  bond  after  the  date  of  the 
January  report  and  which,  therefore,  are  not 
Included  In  that  report 

We  now  come  to  the  remaining  question, 
which  does  not  seem  to  have  been  presented 
to  the  court  below,  as  the  learned  and  care- 
ful Judge  who  decided  the  case  makes  no  al- 
lusion to  that  question  In  his  admirable  and 
lucid  opinion.  The  question  Is  this:  Does  the 
act  of  18^  deprive  the  owner  of  dtotlUed 
spirits  of  due  process  of  law  by  reason  of  its 
failure  to  provide  blm  a  hearing  Of  some  sort 
as  to  the  valuation  of  his  property  for  the 
purposes  of  taxation?  Personal  notice  Is  not 
necessary.  It  Is  sufficient  if  notice  be  given 
by  a  tow  designating  the  time  and  place 
where  parties  may  contest  the  Justice  of  the 
valuation.  But  notice  and  an  opportunity  to 
be  heard  are  essential  to  the  validity  of  every 
assessment  "The  legislature  can  no  more 
arbitrarily  Impose  an  assessment  for  which 
property  may  be  taken  and  sold  than  It  can 
render  a  Judgment  against  a  person  without 
a  hearing.  It  Is  a  rule  founded  on  the  first 
principles  of  natural  Justice,  older  than  writ- 
ten constitutions,  that  a  cltlsen  shall  not  be 
deprived  of  his  life,  liberty,  or  property  wlHa- 
out  an  opportunity  to  he  beard  in  defense  of 
his  rights;  and  the  constitutional  provtolon 
that  no  person  shall  be  deprived  of  these 
without  due  process  of  law  has  Its  foundation 
In  this  rule."  Stuart  v.  Palmer,  74  N.  T.  183; 
Ulman  v.  Mayor,  etc.,  72  Md.  6©8,  20  AH.  141, 
and  21  AU.  709,  11  L.  R.  A.  224.  This  fun- 
damental and  Inflexible  principle  underlies  not 
only  fUl  Judicial,  but  all  exeeutlTe  and  admin 
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istratlve,  proceedings  wblcb  may  deprive  a 
citizen  ot  life,  liberty,  or  property;  and  con- 
sequently It  la  applicable  In  Its  full  force  to 
the  method  by  which  each  lodlrldual's  prop- 
erty Is  Talned  to  fix  the  basis  of  bis  liability 
for  the  payment  of  taxes.  Allegany  Co. 
Com'™  T.  Union  MIn.  Co..  61  S£d.  546;  CJom- 
mlssloners  v.  Wlnand,  77  Md.  522,  26  Atl. 
1110;  Myers  t.  Commissioners,  S3  Md.  885,  8S 
Ati.  144,  34  L.  R.  A.  309;  Railway  Co.  T.  Back- 
08,  154  U.  S.  421,  14  Snp.  Ct  1114,  38  L.  Bd. 
1031;  Merchants*  &  Manufacturers*  Nat.  Bank 
T.  Pennsylvania,  187  U.  S.  46l,  17  Sup.  Ct  829, 
42  JL.  Ed.  230,  and  cases  therein  cited.  This 
doctrine  was  not  questioned  by  the  learned 
counsel  for  the  city,  but  he  Insisted  that  there 
were  other  provisions  of  law  which  could  be 
Invoked  to  rescue  the  act  of  1892  from  con- 
demnation on  the  ground  we  are  now  consid- 
ering. Let  us  see  whether  this  la  so.  Con- 
fessedly, the  act  of  1892  itself  contains  no 
provision  by  or  under  which  the  distiller,  the 
warehouseman,  or  the  owner  may  be  heard 
by  the  state  tax  commissioner  on  the  question 
as  to  what  value  shall  be  placed  on  the  dis- 
tilled spirits  In  bond.  It  does  not  autborlze 
the  tax  commissioner  to  accord  a  hearing  at 
all,  and  In  thts  particular  vitally  differs  from 
the  Pennsylvania  statute  under  review  In 
Merchants*  &  Manufacturers'  Nat  Bank  v. 
Pennsvlvanla.  snpra.  The  presentation  to 
the  tax  commissioner  "by  the  corporation  of 
a  statement  of  Its  property,  and  of  Its  value, 
which  It  is  required  to  furnish,  la  not  the 
«qnlvalent  of  a  notice  of  the  assessment  made 
and  an  opportunity  to  be  heard  thereon." 
Railroad  Tax  Cases  (C.  C.)  18  Fed.  750.  Nor 
does  the  act  of  1892  give  an  appeal  to  any 
other  tribunal  from  the  valuation  fixed  by  the 
tax  commissioner.  His  ex  parte  decision  Is 
final.  Sections  10  and  1^  art  81,  Code  Pub. 
Gen.  Laws,  and  sections  1,  5.  and  20,  art  GO, 
Baltimore  City  Code  of  Ordinances,  are  relied 
on  to  supply  what  the  act  of  1892  omits  Id 
this  respect  The  above-cited  sections  of  the 
Baltimore  City  Code  of  Ordinances  merely 
prescribe  the  duties  of  the  appeal  tax  court 
and  do  not  as  they  could  not  (being  merely 
ordinances  of  the  municipality)  qualify  the 
explicit  language  of  the  act  of  1892.  The 
explicit  language  which  they  cannot  qualify 
IS  that  all  distilled  spirits  "shall  be  subject 
to  municipal  and  county  taxation"  "upon  the 
valuation  and  return  so  made,"  by  the  state 
tax  commissioners  of  the  counties,  and  the 
mayor  and  city  council  of  Baltimore  "are  di- 
rected and  required"  to  Impose  the  tax  "upon 
the  spirits  so  returned  and  valued  by  the  state 
tax -commissioner."  Thus  tiie  valuation  fixed 
by  bim  Is  declared  by  the  legislature  to  be 
the  valuation  upon  which  both  the  city  and 
state  taxes  are  to  be  levied.  Obviously,  no 
mere  ordinance  of  the  city  could  modify  or 
alter  such  a  legislative  direction  and  require- 
ment or  give  to  the  appeal  tax  court  author- 
ity to  change  the  valuation  made  by  the  state 
tax  commissioner.  If  the  appeal  tax  court 
cannot,  m  the  teeth  of  the  act  of  assembly. 


make,  under  the  ordinances,  a  change  In  the 
valuation  fixed  by  the  state  tax  commissioner, 
a  hearing  before  the  appeal  tax  court  would 
be  a  hearing  after  Judgment  without  power 
In  the  tribunal  granting  the  bearing  to  give 
relief  against  the  Judgment  rendered  without 
a  hearing.  So  the  ordinances  must  be  laid 
aside,  because,  no  matter  what  their  provl- 
sloDS  may  be,  they  cannot  control  the  plain 
language  of  the  statute. 

But  do  the  sections  of  the  Code  apply? 
Section  10,  art.  81,  relates  to  the  county  com- 
missioners and  the  appeal  tax  court;  section 
14  to  the  appeal  tax  court  only.  Section  10 
professedly  deals  alone  with  cases  "where  dis- 
coveries of  assessable  property  are  made  by 
collectors,  county  commissioners,  or  the  ap* 
peal  tax  court"  from  designated  sources,  and 
those  sources  are  the  returns  of  clerks,  regis- 
ters of  wills,  or  assessors,  "or  In  any  other 
way."  In  these  instances— that  Is,  when  dis- 
coveries of  assessable  property  are  made  b/ 
collectors,  county  commissioners,  the  appeal 
tax  court  w  In  any  other  way— it  becomes  the 
duty  of  the  county  commissioners  and  the 
appeal  tax  court  to  assess  such  discovered 
property.  The  meaning  of  this  section  ob- 
viously Is  that  these  tribunals  shall  have 
power  to  assess  property  that  has  not  been 
assessed,  and  that  ought  to  be  assessed;  but 
as  distilled  spirits  are  required  to  be  assessed 
by  the  tax  commissioner,  and  are.  In  fact, 
assessed  by  him  before  any  return  is  made  to 
the  appeal  tax  court,  they  cannot  be  classed 
as  discovered  unasse^sed  property,  or  as  prop- 
erty which  the  appeal  tax  court  Is  given  pow- 
er to  assess.  The  power  to  assess  unaasessed 
pn^rty  Is  not  a  power  to  review  and  revise 
the  valuation  placed  by  some  one  else  on 
that  same  property.  The  statute  confers  <m 
the  state  tax  commissioner  an  exclusive  au- 
thority to  value  and  assess  this  spedal  daas 
of  property.  A  general  power  given  to  Uie 
appeal  tax  court  to  assess  nnassessed  prop- 
erty can,  by  no  fair  construction,  include  the 
rlftbt  to  readjust  a  valuation  made  by  another 
officer,  when  the  valuation  made  by  him  is 
declared  by  law  to  be  the  one  upon  which  the 
tax  must  be  levied.  Section  14,  art.  81,  of  the 
Code  requires  the  appeal  tax  court  to  meet 
from  time  to  time  for  the  purpose  <^  hearing 
appeals,  making  transfers,  etc.  But  It  Is  self- 
evident  the  appeal  tax  court  can  only  hear 
such  appeals  as  the  law  provides  shall  be 
heard  by  It  If  no  appeal  to  It  be  given  In  a 
particular  case,  no  appeal  lies.  It  Is  a  stat- 
utory tribunal,  with  limited  and  defined  pow- 
ers, and,  of  course.  It  can  only  hear  such  ap- 
peals as  the  law  permits  to  be  taken  to  It 
Section  145,  art.  81,  of  the  Code  requires  the 
appeal  tax  court  and  the  county  commission- 
ers to  give  notice  to  the  owner  before  they 
proceed  to  increase  the  valuation  upon  his 
previously  assessed  property,  and  before  they 
undertake  to  add  any  new  property  not  valued 
and  returned  by  the  proper  assessor  or  col- 
lector. This  section  has  ration  only  to  prop- 
erty whldi  the  appeal  tax  court  or  the  cmm^ 
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commissioners  hare  tbe  rlgbt  to  assess,  and 
does  not  appl7,  as  the  proviso  at  the  end  of  It 
shows,  to  proi)erty  "aasessed  and  returned 
*  *  ■*  h7  the  proper  collector  or  assessor 
whose  duty  It  la  to  assess  and  return  the 
same."  Nor  does  secttoo  192a,  &  276,  Laws 
ISBS.  which  declares  that  there  ahaQ  always 
be  an  appeal  to  the  board  of  county  commis- 
sioners from  the  acts  of  all  as8ess«s  or  agents 
appointed  by  tbem,  "or  others  authorized  to 
act  as  assessors  under  the  laws  of  this  state,** 
apply,  because,  whatever  it»  scope,  It  In  ex- 
plUdt  terms  Is  confined  to  the  county  com* 
mlssbmers,  and  has  nu  relation  to  the  appeal 
tax  court  of  Baltimore  dty.  There  Is.  as  this 
outline  of  the  statutes  Indicates,  no  provision 
of  law  fixing  a  deflidie  time  for  the  state  tax 
commissioner  to  make  his  valuation  xaAa  the 
act  of  1892,  or  designating  a  time  for  him  to 
hear  complaints,  as  In  Hagar  v.  Beclamatlon 
Dlat.  Ill  U.  &  710,  4  Sup.  Ct  663,  28  L. 
Bd.  660;  nor  Is  there  any  oiactment  giving  the 
Individual  assessed  an  anwal  from  that  as- 
sessment to  some  other  trlbunat  Under  sec* 
tlon  144,  art  81,  of  tbe  Oode^  which  makes 
Iffovlslon  for  the  valnati(Hi  the  state  tax 
commissioner  of  the  shares  of  the  capital 
stock  of  banks  snd  other  corporations,  it  is 
the  duty  of  tiie  state  tax  commisaloner,  after 
he  has  fixed  the  valuation  in  tiie  way  pointed 
out  In  section  141,  as  amended  by  Act  1806. 
c  1^  to  certl^  the  same  to  the  comptroller, 
who  Is  directed  at  once  to  notify  the  president 
cr  other  proper  officer  of  the  company  of  the 
valnatkHi,  and.  If  no  appeal  be  taken  within 
80  daya,  the  valuation  must  stand.  But  any 
corporation  may  appeal  from  the  valuaU<m  to 
the  comptroller  and  treasurer,  and  may  then 
contest  the  assessment  made  the  state  tax 
commissioner.  This  section  does  not  In  terms, 
or  by  necessary,  or  even  remote.  Implication, 
Include  the  case  before  us.  To  bring  the 
valuation  fixed  by  the  state  tax  commissioner 
tax  distilled  spirits  (that  Is  to  ssy,  to  bring  bis 
action  In  execution  of  the  law  of  1892)  wlthm 
the  operation  of  section  144,  we  should  have 
by  construction  (and  a  very  strained  construc- 
tion) to  write  Into  that  section  words  which 
are  ncrt  there  now,  and  thus  make  It  embrace 
a  case  not  thought  of  at  tbe  time  of  Its  adop- 
tion, in  1878,  or  14  years  before  the  duty  to 
assess  distilled  spirits  was  placed  upon  the 
tax  commissioner. 

Nor  Is  Act  1890,  c.  322,  applicable.  That 
act  gives  an  appeal  from  tbe  appeal  tax  court 
to  tbe  Baltimore  city  court,  and  from  tbe  lat- 
ter to  the  court  of  appeals,  in  certain  cases  of 
assessments  made  by  tbe  ai^>ea1  tax  court, 
and  of  failures  on  its  part  to  reduce  existing 
assessments.  But,  as  tbe  appeal  tax  court 
has  no  Jurisdiction  to  make  assessments  of 
distilled  spirits,  or  to  review  the  valuation  of 
the  state  tax  commissioner  In  any  Instance, 
no  appeal  from  It  could  possibly  bring  before 
the  Baltimore  city  court  ot  to  tbls  court  any 
decision  made  by  the  state  tax  commisslono- 
as  to  tbe  value  which  ought  to  be  placed  on 
distilled  spirits  for  taxable  purposes.  The 


duncnltj  witb  the  act  of  1808  to  that  It  no- 
where provides  for  a  hearing  before  any  tri- 
bunal or  official  on  tbe  question  of  valuation, 
and  Qiat  there  Is  no  otho-  enactment  which 
gives  to  the  appeal  tax  court,  or  to  any  othm 
court  ae  board,  a  right  to  hear  that  queaUim 
on  appeal  from  tbe  state  tax  commissioner. 
Act  1806,  c.  822,  permits  an  ajnwal  from  tte 
appeal  tax  court,  but  thoe  to  no  appeal  from 
the  state  tax  commissioner  to  the  appeal  tax 
court  to  get  hto  dedslon  before  it 

As  there  la  no  provision  of  law  giving  tbe 
distiller,  the  warehouseman,  or  the  owner  of 
the  spirits  the  right  to  be  heard,  either  be- 
fore the  tax  commisaloner,  or  before  any  other 
tribunal  on  appeal  tram  him,  hi  reject  to  the 
valuation  to  be  placed  on  the  property  for  tbe 
purposes  of  taxation.  It  follows,  according  to 
all  the  authorities,  that  the  tax  sued  fw  In 
this  action  cannot  be  recovered.  The  act  ot 
1802  to  defective  in  falling  to  make  provtoloo 
for  a  hearing  or  for  an  opportunity  to  be 
heard,  but  In  other  respects  It  to  free  from 
constitutional  objections.  Thto  defect  to  not 
cured  by  any  other  statute,  but  It  can  be 
easily  remedied  by  amendment  As  the  gen- 
eral assembly  to  now  In  sessitxi,  there  need  be 
no  del^  In  adopting  the  prop^  provision,  if 
the  terms  of  sectioD  144  were  enlarged  so  as 
to  permit  an  appeal  from  the  tax  commis- 
sioner's valoatim  on  dtotilled  si^rits  to  tbe 
comptroller  and  treasurer,  ta  the  same  way 
that  tbe  section  now  provides  for  an  appeal 
from  valnations  on  the  coital  stock  of  banks 
and  other  corporations;  or  if  the  statute  should 
be  amended  so  as  to  ailord  the  parties  affected 
an  opportunity  to  appear  at  a  designated  time 
before  the  tax  commissioner,  and  then  and 
there  txmtest  the  valuation,  the  whole  diffi- 
culty and  the  constitutional  Imperfection 
would  be  removed. 

We  ought  to  add  that  nothing  we  have  said 
is  to  be  taken  as  holding  that  taxes  actually 
paid  under  tbe  act  of  1802  can  be  reclaimed. 
A  taxpayer  may  waive  bis  right  to  be  heard, 
and.  If  be  voluntarily  pays  a  tax  which  the 
legislature  had  tbe  power  to  Impose,  but 
which,  because  of  defects  In  the  statute,  could 
not  have  been  collected  by  legal  process,  be 
cannot  be  allowed  to  complain  that  be  had  no 
notice  of  the  assessment,  or  had  no  oppor- 
tunity to  contest  It.  Should  the  legislature 
fall  to  amend  the  act  of  1892  In  tbe  way  we 
have  Indicated,  or  in  some  other  equally  ef- 
fective manner,  taxes  hereafter  levied  on  dis- 
tilled spirits  cannot  be  ccdlected  If  the  col- 
lection of  them  be  resisted  by  the  persons  who 
are  charged  with  their  payment 

Tbe  case,  as  It  stands  on  the  record,  pre- 
sents something  of  a  dilemma.  It  was  tried 
on  agreed  facts,  though  not  on  a  formal 
agreed  statement  of  facts,  and  the  agreement 
contains  no  stipulation  authorizing  a  Judg- 
ment to  be  entered  for  either  party.  There 
were  two  prayers  offered  by  the  defendant 
Neither  aae  ot  them  touches  tbe  constitutional 
question  which  we  have  Just  discussed.  Both 
prayers  were  rejected,  and  were  properly  re- 
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lected,  oecaose  tb^  rested  the  defense  apon 
the  untenable  grounds  considered  and  dis- 
posed of  In  tbe  first  part  of  this  opinion.  Now. 
tf  we  affirm  tbe  judgment  because  there  was 
no  «Tor  In  refusing  to  grant  tbe  praters,  we 
affirm  a  judgmoit  founded  on  an  unconstltu- 
ttonal  statute;  If  we  reTerse  It,  we  rererBB 
tbongb  there  Is  no  ernv  In  tbe  rulings  ex- 
cepted to.  But,  as  we  cannot  affirm  without 
orermUng  the  constitutional  objectloo,  whlcb 
we  bold  to  be  well  taken,  we  must,  as  the 
ODlj  resort,  reverse;  and,- as  no  reooTcry  can 
be  had  In  the  fiice  of  that  objection,  a  new 
trial  wlU  not  be  awarded.  Judgment  revers- 
ed, with  costs  above  and  below,  viitliout 
awaiding  a  new  trial. 


CIM  Fa.  Bt  8«8) 

ZBOE  V.  MEROJiXlTTLB  IIRTTST  CO. 
(Supreme  Court  of  Pennarlnnla.  Jan.  2,  1000.) 
SBTTINa  ASIDB  CONVBTANCB. 
Ti,  who  has  acquired  lands,  and  taken  title 
to  nie  tract,  of  small  valne,  In  his  wile's  name, 
and  to  the  others  in  their  names  as  joint  owners, 
and  had  a  policy  on  his  life  for  her  benefit,  being 
about  to  die,  and  b^g  desirous  thst  his  wife 
and  chOdreo  should  have  the  benefit  of  all  the 
propertj,  called  in  an  attorney,  who  consulted 
with  them,  and  it  was  agreed  that  the  wife 
should  convey  to  Z„  throngh  a  third  person,  ti- 
tle to  the  land,  that  Z.  should  will  all  his  prop- 
erty to  her  for  life,  and  after  her  death  to  their 
chDdren,  and  that  she  should  apply  so  much  of 
Ae  insurance  as  was  necessary  to  paying  the 
mortgage  on  the  property;  aud  all  this  was  done' 
after,  as  testified  dt  the  attorney,  he  had  explain- 
ed It  alL  and  she  had  nnderstood  perfectly  what 
was  to  be  done.  BM,  that  she  cooid  not  have 
her  deed  set  aside.  In  the  absence  of  evidence 
that  she  had  been  deceived  or  denuded,  or  mis- 
led by  any  false  repcesentatlona. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Suit  by  Mary  Zeok  against  the  Mercantile 
Trust  Company,  guardian  of  the  estates  of 
the  minor  children  of  John  Zeok,  deceased. 
Decree  for  defendant  PliUntlfl  appeals.  Af- 
firmed. 

A.  B.  Stevenson,  for  appelant  Stone  * 
Potter,  for  appellee. 

GREEN.  J.  We  are  clearly  of  opinion  that 
this  case  was  properly  disposed  of  by  the 
learned  court  below.  There  Is  on  this  record 
an  entire  absence  of  the  circumstances  whlcb, 
In  occasional  instances,  will  Induce  equity  to 
Intervene  and  set  aside  executed  conveyances 
of  property  In  cases  of  this  IcUtd.  In  this  case 
a  wife  executed  a  deed  conveying  certain  real 
estate,  through  a  third  person,  to  her  hus- 
band. Of  the  property  conveyed  she  held 
title  In  her  own  name  to  one  parcel,  of  small 
value,— about  fSOO,— and  as  to  tbe  other  prop- 
erties  she  and  her  husband  held  the  title 
jointly,  which  would  give  to  the  survivor  the 
whole.  There  was  a  nominal  consideration 
only.  The  husband,  being  about  to  die,  and 
wishing  to  make  sure  that  bis  wife  and  chil- 
dren should  get  the  whole  of  bis  estate  after 
his  death,  oonsulAed  an  attorney,  who  advised 


witli  both  the  wife  and  tbe  husband  as  to  the 
best  means  of  securing  that  result.  There 
was  a  policy  of  life  Insurance  on  the  life  of 
the  husband  for  about  |10,000,  which  the  hus' 
band  had  taken  out,  and  on  which  he  had 
paid  the  premiums,  and  had  It  made  for  her 
as  the  beneficiary.  The  real  estate,  Including 
that  which  was  held  Jointly,  was  subject  to 
a  mortgage  for  $7,000.  After  becoming  ac* 
qualnted  with  tbe  circumstances  and  tbe  de- 
sire of  the  husband  and  wife,  the  attorney  ad> 
vised  that  the  wife  should  convey  to  tbe  hus- 
band all  her  title,  so  that  be  should  be  cloth- 
ed with  tbe  entire  title;  then  that  tbe  hus- 
band should  execute  a  will,  giving  to  the 
wife  all  bis  property,  real  and  personal,  for 
the  term  of  her  natural  life,  aud  after  her 
death  to  their  children  In  fee.  In  considera- 
tion of  the  provisions  of  the  will,  the  wife 
was  to  apply  the  insurance  money  to  the  pay- 
ment of  the  mortgage  and  all  tbe  other  debts 
of  the  husband.  This  was  all  explained  to 
the  husband  and  wife,  and,  according  to  the 
testimony  of  the  attorney  himself,  she  under- 
stood perfectly  what  was  to  be  done,  and 
agreed  that  It  should  be  done.  Tbe  papers 
were  then  prepared  by  the  attorney,  and  all 
of  them,  including  the  will,  were  duly  execut- 
ed. There  is  no  contradiction  of  the  testimo- 
ny of  the  attorney  on  this  subject,  but  there 
is  a  good  deal  of  corroborating  testimony. 
After  the  husband's  death,  which  occurred 
soon  after,  tbe  wife  took  all  the  property  into 
her  poBBesslon,  and  drew  all  tbe  rents  and 
profits  of  the  real  estate  for  her  own  use,  aud 
she  collected  the  Insurance  money,— about 
fl0,600,— and  paid  off  the  mortgage  and  other 
debts,  and  was  thus  enabled  to  enjoy  the  real 
estote  without  Incumbrance.  She  continued 
to  do  this  up  to  the  time  of  bringing  this  suit, 
—nearly  six  years  after  ber  husbaud's  death. 
There  was  not  a  particle  of  testimony  show- 
ing that  she  had  been  deceived,  or  defrauded, 
or  misled  by  any  kind  of  false  representation 
Into  tbe  exectition  of  tbe  deed  in  question. 
Tbe  arrangement  was  a  most  deslraUe  and 
suitable  one  to  make.  The  family,  consisting 
of  the  widow  and  four  small  children,  were 
kept  together,  and  It  cannot  be  doubted  that 
the  method  adopted  and  carried  out  was  the 
wisest  and  best  that  could  have  been  devis- 
ed. It  would  be  a  profanation  of  justice  to 
set  aside  such  a  family  arrangement  as  this. 
The  whole  of  the  property,  Includiug  the  life 
insurance,  was  acquired  by  the  husband  him- 
self. Tbe  wife  contributed  nothing  to  It.  He 
generously  gave  her  the  titie  to  one  of  the 
pieces  of  real  estate,  and  a  Joint  Interest  In 
another,  and  he  bad  the  policy  of  life  Insur- 
ance made  out  in  ber  name.  When  she  used 
that  money  to  pay  off  the  debts,  she  did  what 
was  beyond  all  question  the  best  that  could 
be  done  both  for  herself  and  her  children. 
There  Is  not  a  single  valid  reason  why  the 
deed  executed  by  ber  should  be  set  aside,  and 
there  is  every  reason  why  It  should  be  sus- 
tained. It  would  be  a  perversion  of  tbe 
sound,  iua^  and  wise  principles  which  con- 
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trot  the  Instances  In  wUdi  equity  does  very 
rarely  Intervene  to  apply  tbem  In  anch  a  case 
as  tbls.  Attempts  Uke  tbU  are  made  In  re- 
cent years  with  more  frequency  than  they 
should  be,  and  the  practice  Is  not  one  to  be 
encouraged.  We  have  so  recently.  In  the 
cases  of  Wilson  t.  Anderson,  186  Pa.  St.  6S1, 
40  Atl.  Km,  44  L.  R.  A.  542,  and  Rynd  r. 
Baker  (at  the  present  tenn)  44  AtL  6S1,  de- 
fined the  circumstances  tn  which  equity  will 
and  win  not  Interfere  In  this  class  of  cases, 
that  nothing  further  need  now  be  said  upon 
that  subject  The  assignments  of  error  are 
all  dismissed.  Decree  affirmed,  and  appeal 
dismissed,  at  the  costs  of  the  appellant. 


TODD  et  al.  t.  WHBELDB  et  a). 

(Supreme  Gonrt  of  PeDQeylTaoia.   Feb.  7,  1898.) 

R0TALTIB3— INTERLOCtJTORY  APPEAL— CON- 
CL.uaiVBNBSS  OF  JUDOHBNT. 
In  an  action  for  royalties  on  a  contract  stip- 
Qlatlog  that  defendants  abould  accoant  for  a  cer- 
tain steel  sold  by  them  "under  any  other  name,'* 
plaintiff  appealed  from  an  order  decreeing  as  ac- 
coant, purBuant  to  Act  June  24. 1895  (P.  L.  243), 
declaring  that  where,  in  an  accoant,  there  Is  a 
denial  of  liability,  which  Is  not  sustained,  the 
partiea  may  appeal  from  a  decision  requiring  an 
account  aa  from  a  final  decree;  and  the  iupreme 
court  decided,  on  nndiaputed  erMenoe,  that  steel 
■old  onder  three  certain  names  was  not  Identical 
in  qualitr  with  that  for  which  royalty  waa  to  be 
imid.  On  remanding  the  cause  for  the  account, 
plafntifl  offered  newly-discovered  evidence  to 
show  that  the  three  aorta  of  steel  named  were 
Identical  In  qnali^  with  the  first-named  ateel. 
Held,  that  thia  erldeoce  waa  property  refused,  the 
decree  of  the  anpreme  court  being  oonduslTe  on 
that  point 

Snlt  Iry  James  Todd  and  another  against 
Ob  T.  Wheeler  and  another.  Bule  to  show 
cause  why  a  former  decree  of  the  supreme 
court  (88  Atl.  1020)  Should  not  be  modified. 
Discharged. 

M.  Hampton  Todd.  Breek  ft  VaiB.  and  H. 

O.  Todd,  for  plaintiffs. 

DEAN,  J.  On  reference  to  the  case  cited 
it  will  be  found  that  the  court  below  decreed 
an  account  against  defendants  for  "Sterling 
Double  Special  Steel,"  "C.  T.  Wheeler's 
Choice."  **0.  T.  W.*B  Choice,"  and  the  "Wheel- 
er Sterling  Armor-Pierclug  Projectile."  The 
decree  was  founded  on  a  constmctlon  of  the 
contract  between  the  parties  to  whlcii  we  did 
not  asaent,  tIz.  that  the  process  of  productlcoi 
determined  the  answerability  of  defendants. 
We  held  that  the  character  of  product  or 
quality  of  steel  determined  defendants*  ac- 
countability, and  that  no  matter  what  name 
was  glTen  the  product  if  It  was  practically 
Identical  In  quality  with  "Sterling  Double 
Special  Steel,"  plaintiffs  were  entitled  to  the 
contract  royalty.  We  further  found,  on  the 
nncontradlcted  testimony,  that  while  the  pro- 
cess of  the  manufacture  of  the  other  three 
kinds  of  steel  than  "Double  Special"  waa  in 
BHugr  Teq»ecta  the  same  as  the  **Doable  Spe- 


dal"  process,  the  product  or  quality  waa  radi- 
cally different  and  therefore  defendants  were 
not  bound  to  account  for  these  other  three 
kinds.  The  contract  stipulated  that.  If  de- 
fendants made  and  sold  "this  steeT— the  8t&r- 
ilng  Double  Spedat— xmder  any  other  name, 
th^  should  account  On  this  dedslon  the 
cause  went  back  for  an  account  before  Judge 
Slagte  of  the  common  pleas.  The  plaintiff 
thai,  by  petition,  sought  again,  by  the  offer 
of  additional  or  cumulative  evidence,  which 
they  alleged  had  been  discovered  since  the 
first  hearing,  to  show  that  "G  T.  Wheeler's 
Choice,"  "C.  T.  W.'s  Choice,"  and  the  "Wheel- 
er Sterling  Armor-PIerclng  Projectile^  were 
identical  In  quality  with  "Sterling  Double 
Special."  To  have  permitted  this  would  have 
been,  In  effect,  to  overrule  our  cMistmction  of 
the  contract  on  the  undisputed  facts  befwe  us 
in  Todd  v.  Wheeler,  supra.  The  learned 
judge  of  the  court  below  very  properly  de- 
clined to  open  up  that  question  In  a  very 
pointed  opinion  filed.  The  appeal  Id  the  case 
cited  was  taken  under  the  act  of  June  24. 
1895  (P.  L.  243),  which  allows  what  may  be 
termed  an  "interlocutory  appeal."  The  act 
declares:  "That  In  all  cases  wherein  any 
court  of  common  pleas  of  this  commonwealth, 
in  the  exercise  of  Its  powers  as  a  court  of 
chancery  In  matters  of  account  wherein  the 
complainant  prays  for  an  account  from  the 
defendant  or  defendants,  or  from  some  of 
them,  and  on  the  part  of  the  defendant  there 
Is  a  denial  of  liability  to  account  If  upon  this 
preliminary  question  of  liability  the  decision 
or  decree  of  the  court  Is  in  favor  of  plain  tUT 
and  requires  an  account  then  an  appeal  to 
the  supreme  court  of  the  proper  district  shall 
be  allowed  to  any  of  defendants  or  parties 
aggrieved,  In  the  same  manner  as  Is  allowed 
by  law  from  final  decrees,"  etc.  In  the  bill 
already  noticed,  filed  by  plaintiffs,  a  contract 
by  defendants  to  pay  royalties  to  them  on 
"Sterling  Double  Special  Steel"  was  averred* 
with  this  further  stipulation:  "It  Is  further 
understood  and  agreed  that  should  this  steel^ 
be  made  and  sold  under  any  other  same,  or  in 
any  other  place,  by  or  under  the  authority 
of  said  parties  of  the  fli*st  part,  that  a'  full  and 
accurate  account  shaU  be  kept  of  said  sales, 
and  a  retnm  made  to  said  parties  of  second 
part,  as  provided  for."  Plaintiffs  averred  that 
under  this  clause  of  the  contract  defendants 
should  account  for  the  three  other  brands  of 
steel,  because  they  were  "Sterling  Double  Spe- 
cial" under  other  names,  and  they  sought  to 
prove  this  by  showing  thatto  a  considerable  ex- 
tent the  process  of  manufacture  was  the  same. 
The  defendants  admitted  their  liability  to  ac- 
count for  the  "Sterling  Double  Special,"  but 
denied  any  liability  to  account  for  the  other 
three  brands,  because  the  uses  thereof  were 
wholly  dlfferoit  There  was  no  conflict  In  the 
evidence  as  to  the  facts.  The  court  below 
held  that  the  process  of  manufacture  deter- 
mined the  liability  to  account.  This  court 
held  that  on  the  plain  words  of  the  contract 
tiie  quality  of  the  pndxtei  determined  the  Ua* 
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UUty.  We  did  not  determine  a  dlqinted  Bict 
ftDm  cDDflicttng  erldence,  but  Interpreted  a 
wittten  omtrsct  In  view  of  the  rarronndliiis 
of  tiie  parties  and  the  establ)3hed  facts.  Wbat- 
erar  Qplnlmu  may  be  held  aa  to  the  wisdom 
«C  sncb  le^latlon  as  the  act  of  1S85,  thore 
«an  be  DO  room  for  difference  of  opinion  as 
to  the  effect  of  Judicial  decrees  by  authority 
of  It.  They  are  as  concIasiTe  as  final  decrees 
on  the  qnestloD  raised  by  the  appeal,— the  U»- 
bfllty  of  defendants  to  account.  In  ao  tax  as 
we  have  decided  the  extent  of  defendants'  Ua- 
bUlty,  that  Is  an  eoA  of  that  contention. 
When  the  case  goes  back  to  tbe  common 
ideaa,  tbe  defmdants  cannot  escape  from  the 
bnrdra  of  omr  decree,  nor  the  plaintiffs  add 
to  It  fay  the  Introduction  of  other  or  aftra^ls- 
ooTered  evidence.  Legislation  antborlzing 
pjeeraneal  sdJndicathHi  of  Issues  may  result  In 
mucb  rexatlon  of  sidrlt  and  dday  of  final 
erait  of  an  Issue,  but  nerolheless  It  must 
end  controversy  as  to  the  particular  piece  eat- 
en. Plaintiffs*  only  remedy,  if  aggrieved  by 
that  decree  was  a  motion  tor  reargnment  m 
tbla  court,  and  not  a  petltloi  In  tbe  court  be- 
low io.  In  eflMt,  'set  aside  oar  decree.  And 
we  may  say  bere  that  we  do  not  tiilnk  the 
fdcts  set  oot  In  the  petttUm  would  warrant  an 
order  for  reargnment  Whether  defendants 
mann&ctnred  other  steds,  as  plaintiffs  aver, 
than  the  three  brands  already  mentioned, 
which  other  steels  are  Identical  to  quall^ 
with  'VterUng  Double  E^edal  Steet,**  If  evl- 
denoe  bearing  «i  It  Is  admissible  undor  titie 
pleadlngB,  Is  a  Questkm  ot  tact  for  the  court 
below  In  stating  the  accoimt  In  our  former 
dtyWff"  Wtt  settled  tbe  Interioretatlon  of  the 
eontzsGt  aa  to  "a  Wheeler's  Choice,"  "O. 
T.  W.'s  Choice,**  and  the  ''Wheeler  Armor- 
Plenfins  Fnijectlle."  The  defendants  owe 
l^alntUte  no  accoupt  for  these  for  the  reasons 
glv&i  In  former  case^  Tbe  rule  to  show  cause 
wby  tbe  decree  of  the  8th  of  January,  1886, 
riionld  not  be  modified  la  dlscbarged. 


(IM  Fa.  8t  til) 

TODD  et  al.  t.  WHBELBR  et  aL 
(Bopreme  Court  of  PenDsrlvsnla.  Dee. 

1899.) 
CONTRACT— ROYALTY. 
A  eontract  proTiding  for  royalty  oily  on  a 
certain  quality  of  steel,  other  qualities  sn  not 
aobjeet  to  the  royalty,  thoueh  part  of  the  same 
VrocesB  enters  into  their  production. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Suit  by  James  Todd  and  another  against  O. 
T.  Wheeler  and  another.  Decree  for  defend- 
ants.  Plaintiffs  appeal.  Affirmed. 

Breck  &  Vaill  and  H.  C.  Todd,  for  appel- 
lants.   J.  W.  Klnnear,  for  appellees. 

DBA^,  J.  In  oue  form  or  o^er  this  is  tbe 
Hiird  time  this  ease  has  been  before  us.  S3 
▲«L  lOaO;  46  AtL  216.   Tbe  bUl  f or  an  ac-  I 


count  was  filed  by  plain  tiffs  February  10. 

ISM.  On  bearing  before  Judge  Ocdller  he  wm 
of  opinion  that  defendants  should  account  for 
all  steel  known  In  the  evidence  as  "Projectile 
Steel,"  **a.  r.  W.'B  Choice,"  and  "O.  T. 
Wheeler's  Cholo&"  It  was  admitted  they 
owed  plaintiffs  an  account  for  "Doable  ^le- 
clal  Steel."  The  special  quaUty  of  this  last- 
named  product  consisted  In  the  high  amount 
of  carbon  and  low  amount  of  chromlnm  It 
carried,  resulting  In  a  very  hard  steel.  The 
learned  judge  of  tbe  court  betow  held 'that 
defendants  most  aocoont  for  all  steels  Into 
the  production  of  which  entered  a  cbemical 
comblnatlott  or  process  part  of  tiie  secret  of 
which  was  known  to  plaintiffs,  without  re- 
gard to  the  quaUty  or  jriiystcal  cbazacterlstlcs 
of  tbe  steel  Fn»n  this  decree  defendants 
took  an  interlocutory  appeal  to  this  court  nn- 
der  tile  act  of  June  24,  1886.  In  the  opinion 
filed  we  held  that  defendants,  under  the  con- 
tract between  them  and  plaintiffs,  w:ere  ac- 
eonntoble  for  the  steel  known  to  both  of  them 
by  the  name  "Sterling  Double  Special,"  and 
for  no  other,  unless  It  was  identical  In  qual- 
ity witii  "Sterling  Doable  Special,"  and  mar- 
keted under  some  otiier  name.  Tbe  court  be- 
low had  decided  the  liability  to  account  most 
be  determined  by  the  process  of  manofactore. 
We  said,  "No;"  it  must  be  determined  by  tbe 
quality  of  tiie  product,  for  so  says  the  con- 
tract in  no  doubtful  terms.  See  173  Fa.  SL 
117.  33  Ati.  1020.  Under  thU  decree  defend- 
ants filed  an  account  showing  that  they  had 
manufactured  and  sold  67,326  pounds  of 
"Double  Special  Sted."  Bxceptiws  were  fil- 
ed by  plaintiffs  to  the  account,  averring  that 
it  did  not  contain  a  large  amount  of  "Doable 
Special  Steel"  sold  onder  other  names.  On 
hearing  before  Judge  Slagle,  he  dismissed  tlie 
exceptions,  because  they,  on  their  face,  were 
in  conflJct  with  the  law  of  tbe  case  as  settled 
this  court  In  tbe  opinion  already  noticed. 
Afterwards  a  petition  was  inresented  In  the 
court  below,  setting  f<Mrth  after-discovered 
«vidence  tending  to  show  that  "Double  Spe- 
cial Steel"  In  large  quantities  had  been  made 
and  tsotS  under  other  names,  and  praying  that 
a  reaccounting  be  ordered.  The  court,  being 
of  (pinion  it  bad  no  authority  to  hear  the 
testimony  In  view  of  tbe  opinion  of  this  court 
theretofore  annonnced,  dismissed  the  petition, 
and  plaintiffs  appealed  to  this  court  On  that 
app^  (46  Atl.  21^  we  said:  "Whethw  de- 
fendants manufactured  other  steels,  as  plain- 
tiffs a,ver,  than  the  three  brands  already  men- 
tioned, wbidi  other  steels  are  Identical  In 
quality  with  'Sterling  Double  Special  Steel,' 
if  evidence  bearing  upon  it  Is  admissible  un- 
der the  pieadiDgs.  a  question  of  fact  for  the 
court  below  in  stating  the  account.  In  our 
former  decision  we  settied  the  Interpretotion 
of  the  contract  as  to  *C.  Y.  Wheeler's  Choice,* 
•C.  Y.  W.'a  Choice,*  and  the  'Wheeler  Armor 
Piercing  Projectile.'  The  defendants  owe 
plaintiffs  no  account  for  these,  tor  the  reasons 
given  In  taaaet  case.   The  nde  toabowoanse 
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why  decree  <mC  the  6th  of  Januarj,  1809, 
abonld  not  be  modified  li  discharged.**  The 
case  then  came  <»i  tor  bearing  before  Jndga 
Stowe.  Much  of  what  plaintiffs  all^;ed  was 
new  erldence,  showing,  as  they  claimed,  that 
defendants  had  not  accounted  for  **I>onbIe 
Special"  sold  under  other  names,  offered  In 
siQ»port  of  the  rule  to  show  cause  why  the 
evidence  should  not  be  opened,  was  heard. 
In  discussing  this  evidence,  In  his  (qdnlon  fit 
ed.  Judge  Stowe  says:  "We  have  allowed  the 
evidence  to  be  taken  In  this  hearing  to  deter- 
mine whether  or  not  defendants  mannfac> 
tared  and  sold  other  than  the  three  brands 
mentioned  by  tba  supreme  court,  which  w»e 
Identical  bi  quality  with  'Sterling  Double 
Special,'  and  not  to  learn  whether  the  process 
of  manufiicture  was  the  same,  or  somewhat 
similar.  In  doing  so,  evidence  was  taken  un- 
der objection  showing  6ow  the  different  steels 
which  plalntlfb  dadmed  came  under  the  con- 
tract not  specially  mentioned  by  the  supreme 
court  were  produced  or  manufactured  for  tba 
purpose  of  dlscoverlUK  tf  possible,  the  effect 
of  the  process  upon  the  (diaracter  of  the  re» 
suit,  as  wtil  as  to  have  the  h^fher  court.  If 
the  case  wait  there  again,  see  all  that  pliUn- 
tUEi  could  show  In  this  direction;  and  our  an- 
swers to  the  several  points  presented  by  plain- 
tiffs as  findings  of  fact  are  based  upon  tbe 
evidence  tbus  allowed.  *  *  *  in  conclu- 
sion, we  are  of  the  opinion  tbat  the  plalntlflB 
have  failed  to  present  us  such  a  case  as  would 
Justify  us  bi  compeHhig  defendants  to  ae> 
count  for  any  steds  manufactured  by  them, 
except  such  as  were  mannfaetared  and  sold 
as  'Sterling  DonUe  Spedal,'  and  therefore  the 
rule  to  show  cause  why  additional  testimony 
Aould  not  be  teken  Is  dlscbai^ed,  and  excep- 
tions to  defendants*  account  are  overruled.** 
We  ctmcur  In  this  decree  of  tbe  court  below. 
AU  tiuroi^  tiil8,a8yetanendlng,casetheplaln- 
tifb  have  had  full  hearings  by  all  tbe  courto 
before  whom  It  was  brought,  follow^  by  tbe 
most  deliberate  and  thorough  contf  deration. 
They  have  failed,  because  their  contract  stip* 
ulated  for  a  n^ty  only  on  a  quality  tit  steel 
known  as  13ie  'a>ouUe  Special  Sted."  They 
misapprehended  tbe  law,  for  th^  have  per- 
slstently  claimed  that  thehr  right  must  be  de- 
tenulned  by  a  Iffocess,  partly  known  to  them, 
but  irtilch  has  also  been  known  to  sdentlflc 
men  and  chemists  both  In  this  country  and 
Enn^  tor  years.  They  and  defendants,  by 
a  happy  combination  of  two  leadliv  elements 
In  the  manufacture  of  steel,  succeeded  In  pro- 
ducing a  superior  hard  tool  steel,  wbldi  th^ 
caned  "Double  SpedaL"  They  claim,  no  mat- 
ter what  the  character  of  the  iffoduct,  whetii- 
soft  steel,  medium,  or  hard.  If  In  any  part 
of  the  proeeM  a  combination  of  carbon  and 
(diromlum  enters  into  Its  production,  It  is 
**SterIibig  Double  SpedaL'*  We  bave  now 
said,  "No;  that  is  not  your  contract,**  for  the 
flilrd  time.  We  tiUnk  this  Is  about  as  often 
aa  we  ought  to  be  called  upon  to  a^  It  Tko 
decree  is  affirmed. 


m  VL  KT) 

ROSCOB  T.  SAWYBB. 
OSopmoe  Oonrt  of  Vermont.  OhlttendsB.  May 

26.  1899.) 

TALSS  RSIPRESBNTATIONS— GRBDrr. 
Where  the  plaintiff  sold  the  goods  in  qaes- 
tlon  payable  on  deliverr,  and  insisted  on  paymcDt 
0>  O.  D..  and  payments  were  made  because  of 
SDcb  InsiBtetice.  credit  obtained  by  defendant 
owld  not  be  said  to  have  been  obtained  br  means 
of  false  representations  made  before  tba  salb 

Exceptions  from  Chittenden  county  ctmil; 
RuflseU  S.  Taft,  Chief  Judge. 

Action  by  li.  H.  Roscoe  against  J.  G.  Saw- 
yer. Judgment  for  plalntlfl^  and  defendant 
excepts.  Reversed. 

L.  F.  Wilbur  and  Brown  A  Macomber,  tor 
plaintiff:  George  M.  Powers,  for  defendant. 

HOWELL,  J.  This  is  a  case  for  deceit  In 
obtaining  credit  by  false  representations.  But 
the  facts  found  cuff  one  another'  so  that 
they  cannot  be  said  to  show  that  credit  was 
thus  obtained.  Although  some  of  them  show 
that  it  was,  others  show  that  It  was  not. 
Thus,  It  Is  expressly  found  that  after  the 
time  of  the  false  representations  tbe  plaintiff 
sold  the  goods  In  question  to  be  paid  for  on 
delivery,  and  that  he  Insisted  upon  payment 
C.  O.  D.,  and  that  payments  were  made  by 
the  defendant  as  a  result  of  the  plalntlfTs  at- 
tempt to  collect  pay  therefor  as  fast  as  they 
were  sold.  With  this  finding,  it  Is  impossible 
to  say  that  the  defendant  obtained  credit  by 
reason  of  the  false  representations.  Judg- 
ment reversed,  and  Judgment  for  the  d^end- 
ant 


(n  Vt.  323) 

STATE  T.  ALLEN  «t  aL 
(SuiHr«ne  Court  of  Vermont   Eaaez.   May  11, 

1899.) 

TAXATION—USTBRS-NONPRRFORHANOS  09 

DUTIES— INDICTMBNT. 

V.  8.  5  2992,  provides  that  if  a  lister,  after 
accepting  the  office,  does  not  perform  its  duties, 
he  snail  be  fined  not  more  than  $100.  Section 
440  requires  inventories  of  taxpayers  to  be  lodged 
in  the  town  clerk's  office  on  or  before  the  1st  day 
of  June  of  the  year  In  which  they  are  talien  oik 
HOd,  that  an  Indictmoit  the  listers  failed  to 
file  Buch  inventories  waa  Insofficient,  it  not  hdnc 
alleged  that  tbe  listers  did'  not  enter  upon  and 
continue  in  performance  of  thtir  duties. 

Exception  from  Essex  county  court. 

8.  W.  Allen  and  others  were  Indicted  for 
failure  to  perform  duties  as  listers.  From  an 
order  ovwmling  a  demurrer  to  the  indict 
ment,  defendants  except  Exceptions  sustain- 
ed. 

H.  W.  Lnnd,  State's  Atty.,  for  die  State. 
George  N.  Dale  and  Batea,  Hi^  ft  EUmonds, 
for  respondenta. 

START.  J.  It  is  diaiged  b7  tbe  indictment 
tbat  the  reqmiidttiti;  as  listers  of  tbe  town  of 
Maidstone,  ne^ected  and  refused  to  lodge  ths 
Invanttnles  of  Hh  aevenl  taxpaym  ot  the 
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town  of  Maidsiune  In  the  town  derk's  office 
<m  or  before  June  1.  1886.  This  neglect  and 
nCnaal  Is  not  an  offense  against  tbe  criminal 
law.  unless  It  Is  made  so  by  V.  B.  1  28^ 
wMcb  provides  tba^t  If  a  lister,  after  accept- 
ing the  office,  does  not  perform  its  duties,  he 
shall  be  fined  not  more  than  $100.  Id.  $  440, 
provides  that  the  inTentories  filled  ont  by  the 
taxpayers  and  taken  up  by  the  listers  shall, 
on  or  before  the  1st  day  of  June  in  the  year 
lb  which  they  are  taken  op,  be  lodged  In  the 
office  of  the  town  clerk,  where  th^  shall  be 
preserved  for  a  period  of  three  years  from 
sndk  1st  day  of  June,  and  after  the  expiration  . 
of  each  period  they  may  be  destroyed  by  the 
clerk.  It  will  be  noticed  that  this  section^ 
does  not  provide  that  It  shall  be  the  dn^  of  * 
the  listers,  or  any  one  of  th^  to  thus  lodge 
the  Inventories  In  the  office  of  the  town  clerk. 
But,  asBomfng  that  It  was  intended  that  this 
duty  should  be  performed  by  the  board  of  list- 
ers, or  that  each  lister  shoold  lodge  *tn  the 
town  clerk's  office  the  inventories  taken  ap 
by  blm,  we  think  an  offense  against  section 
2902  is  not  alleged.  It  was  not  Intended  that 
a  lister  who  entered  npon  and  continued  In 
tbe  performance  of  the  duties  of  the  office 
shotild  be  subjected  to  a  fine  of  $100  If  In  a 
single  Instance  he  failed  to  perform  his  whole 
du^.  nor  wjis  It  intended  that  he  riioold  for- 
feit a  like  sum  for  every  shortage  of  du^. 
If  a  Uater,  accepting  the  office,  does  nothing 
more,  or  If,  after  accepting  the  office  and  en- 
tering upon  the  performance  of  Its  duties,  he 
stt^m,  and  does  not  continue  In  the  perform- 
ance of  its  duties,  he  subjects  himself  to  the 
penalty  provided  for  In  this  section,  and  not 
otherwise.  It  Is  not  alleged  In  the  Indictment 
l^t  the  respondents,  after  accepting  the  of- 
fice, did  not  enter  npon  and  continue  in  the 
performance  of  Its  duties,  and  for  want  of 
such  allegation  It  must  be  held  Insufficient. 
Exceptions  sustained.  Indictment  adjudged 
Insnffident  and  quashed.  Bespondeats  C3»- 
charged. 


(Tl  Vt.  3S1) 

8TATB  T.  SMITH. 
(Siqueme  Court  of  Vennont.  Waahtogton.  May 
11,  1880.) 

INTOXICANTS— NUISAMGB— TRIAL— WITNSS8B8 
FAILURE  TO  PRODUGB-APPBAL- 
TOSTRUCnONS— RBVI BW. 

1.  In  a  prosecation  for  malatainlng  a  liquor 
Duisance,  no  inference  unfavorable  to  tiie  state 
can  be  drawn  from  its  failure  to  i^odnce  as  wlt- 
nenea  the  owner  of  tiie  bnllding  In  which  the  liq- 
uor was  found,  or  others  who  were  there  at  the 
time  of  tiie  seiinre.  to  show  who  the  lessee  of 
the  bnilding  was  or  who  was  in  control.  In  the 
absence  of  a  showing  that  tbe  knowledge  of  these 
persona  was  pecoliarfy  the  knowledge  of  the  pros- 
ecution, or  wUhin  its  reach. 

2.  In  s  prosecntioD  for  maintaining  a  liquor 
naisance,  the  court  charged  that  the  testimony 
tended  to  show  tiiat  respondent  was  often  at  the 
place,  with  oUiers,  and  if  he  could  have  shown 
by  these  witnesses  that  he  was  not  the  keeper 
of  the  place,  and  that  some  one  else  was,  the 
Jury  comd  consider  his  failure  to  call  them.  Htid 
diat  the  aweDate  eonit  would  not  assume;  for 


tbe  purpose  of  finding  error,  that  the  evidence, 
whlot  was  not  in  tiie  record,  did  not  wamint  tto 
statement,  nor  tend  to  show  that  the  testimony 
of  these  witnesses  was  peculiarly  wltUn  tu 
knowledge  and  reach  of  respondettt. 

Exceptions  from  Washington  county  oonzt; 
Russell  S.  Taft,  Chief  Judge. 

Arthur  J.  Smith  was  convicted  of  keeping 
a  liquor  nuisance,  and  he  excepts.  Affirmed. 

There  waa  testimony  In  tiie  case  tending  to 
show  that  A  warrant  was  Issued,  and  the 
premises  searched  tot  intoxicatliv  Uquon, 
and  that  114nors  vera  found  on  tbe  premises* 
and  that  at  the  time  of  the  selsnre  the  re- 
spondent with  several  others,  some  of  whom 
were  named  by,  and  others  were  unknown 
to,  the  witnesses,  were  present  on  the  {sem- 
ises. 13ie  owner  of  the  bnllding,  the  <me 
having  control  of  the  same,  was  not  sum- 
moned; nor  was  any  proof  offered  by  tbe  state 
to  ahow  who  waa  the  lessee  or  In  control. 
Oounsel  for  the  respondent  claimed  tbe  right 
to  argue  to  tbe  Jnry  that  It  was  t2ie  doty  of 
the  state  to  summon  all  wltnessear-espedal- 
ly  those  whose  testimony  could  estabiish  the 
facts  as  to  who  was  the  lessee  and  had  ctm- 
trol  of  tbe  remises,— and  that  the  taUnxe  of 
the  state  to  produce  such  testtanony  was  to 
be  weighed  against  It.  Tbe  court  ruled  that 
no  prraomptlon  was  to  be  drawn  against  the 
state  because  It  did  not  bring  witnesses,  when 
such  witnesses  were  equally  within  the  reach 
of  both  parties. 

Fred  A.  Howland,  State's  At^.,  tor  the 
Stat&  Lord  A  Csrleton,  for  reqwndoit 

STABT,  J.  In  passing  upon  the  questions 
reserved  In  the  court  below,  it  becomes  neces- 
sary to  consider  when  and  under  what  dr- 
cnnistances  an  Inference  unfavorable  to  a 
party  may  be  drawn  from  his  failure  to  pro- 
duce other  witnesses.  It  may  be  stated  as  a 
general  rule  that  when  it  a^^ears  that  evi- 
dence Is  peculiarly  within  the  knowledge  and 
reach  of  one  party,  and  not  the  other,  an  In- 
ference unfavorable  to  the  party  having  such 
knowledge,  and  to  whom  the  evidence  is  pe- 
culiarly available,  may  be  drawn  from  his 
failure  to  produce  such  evidence.  Applying 
this  rule  to  the  facts  shown  by  the  exceptions, 
it  Is  clear  that  an  Inference  unfavorable  to 
the  state  could  not  be  drawn  from  its  failure 
to  produce  as  a  witness  tbe  owner  of  the 
building  in  which  the  liquor  waa  found,  nor 
from  Its  failure  to  produce  as  witnesses  other 
persons  who  were  in  the  building.  We  can- 
not assume  that  the  knowledge  of  these  per- 
sons  was  peculiarly  the  knowledge  of  the 
prosecution,  nor  that  they  were  peculiarly 
within  its  reach;  and.  in  the  absence  of  any 
showing  upon  this  subject,  the  ruling  of  the 
trial  court,  that  no  presumption  was  to  be 
drawn  against  the  state  because  It  did  not 
produce  witnesses,  when  such  wltuesses  were 
equally  within  the  reach  of  botti  parties,  is 
presumed  to  have  been  Justified  by  the  evi- 
dence. While  It  is  held  in  some  cases  that 
It  la  the  duty  of  the  state  hi  criminal  trials 
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to  proditoe  all  wltneuea  iritbln  ceach  of  pro- 
ccM,  whose  tettimony  will  died  light  upon  the 
tnnuctluu  its  fitUure  to  do  to  does  not  Jns* 
tl^  an  Inference  nnfarOTable  to  tbe  state, 
wlien  the  witnesses  are  equally  arallable  to 
boQi  parUes.  State  t.  Fitsigerald.  68  Vt  % 
M  Atl.  429;  State  t.  Harrison.  06  Yt  623,  29 
Aa  SOT;  State  t.  Slack.  69  Yt  486,  88  Atl. 
811;  Slate  r.  Boberts,  63  Yt.  1S9,  21  Atl.  424; 
Artmckle  t.  Templeton,  6B  Yt  205.-  3Si  AtL 
1085;  ScotOI  t.  Baldwin.  27  Oonn.  818. 

Hie  omrt  after  instnicting  the^  Jury  that 
they  were  not  to  draw'  any  presumption 
against  Uie  respondent  Iwcause  lie  did  not  go 
upon  the  stand  and  testify.  In  effect  said: 
"Tbe  testimony  tends  to  show  that  he  was 
pretty  constanUy  than,— In  the  room.— and' 
that  there  were  ottiers  with  him  at  these 
times;  and,  if  you  believe  that  be  conld  hare 
shown  Xty  these  witnesses  that  he  was  not 
the  keeper  of  the  room,  and  some  one  elm 
was.  you  have  the  right  to  etmslder  tbe  fa^t 
that  be  did  not  call  these  witnesses  for  tbe 
purpose  of  showing  wfao  tbe  keeper  of  tbe 
room  actually  was."  Tbe  respcmdent  except- 
ed to  what  fha  conrt  said  about  the  toidency 
of  tbe  erldencsh  and  calling  other  witnesses. 
The  testimony  Is  not  referred  to.  and  we 
cannot  say  that  the  evidence  did  not  have 
tbe  tendency  stated  by  tbe  court;  nor  can  we 
assume  that  the  evidence  dM  not  tend  to 
show  tbat  the  evidence  referred  to  by  tbe 
court  was  peculiarly  within  tbe  knowledge 
and  reach  of  the  respondent  If  such  was  the 
tendency  ot  tbe  evidence,  the  charge  as  given, 
in  so  fax  as  it  4ppears  In  tbe  exceptions,  was 
correct  The  dia^  is  not  referred  to,  and  it 
does  not  aivear  that  the  respondent  excepted 
*  to  the  failure  of  tbe  court  to  further  Instnict 
the  Jury.  In  order  for  this  conrt  to  hold  that 
time  was  error,  we  must  assume,  withont 
the  charge  evidence  btfbre  us,  that  the 
conrt  did  not  further  Instruct  tiie  jury  as  to 
the  law  apidlcable  to  the  case,  or  that  the 
evidmce  did  not  tend  to  diow  that  tiie  evi- 
dence referred  to  the  conrt  below  was 
peculiarly  within  the  knowledge  of  tbe  re- 
vondent  This,  tor  tbe  purpcNw  of  finding 
error,  the  court  will  not  do.  Brooks  v.  Ouyer, 

67  Yt  66%  82  Atl.  722;  Bragg  V.  Laraway, 
65  Yt  878.  27  Atl.  482;  State  r.  Bradley.  61 
Yt  466,  24  Atl.  1058.   In  State  v.  Fltsgerald, 

68  Yt  126,  84  AtL  428.  relied  upon  by  tbe 
respondent  the  court  recognised  tbe  rule  tbat, 
when  evidence  peculiarly  within  the  knowl- 
edge of  a  party  Is  not  produced,  an  Inference 
nnf&vorable  to  such  party  may  be  drawn 
from  bis  faOnre  to  produce  it;  but  It  appeared 
in  that  case  Chat  tbe  evidence  was  equally 
available  to  both  parties.  For  this  reason  It 
was  held  ttiat  no  inference  unfavorable  to  the 
respondent  conld  be  drawn  tram  his  failure  to 
produce  it  In  State  v.  Ward,  61  Yt  191.  17 
Atl.  483.  It  is  said:  "If  the  jury  were  satis- 
fied tbat  on  tbe  night  of  tbe  fire,  and  of  the 
attempt  to  set  it  tbe  respondent  was  In  some 
place  other  ttian  the  locus  crimlnis,  and  could 
have  called  witnesses  to  prove  It  his  failure^ 


to  do  so  was  a  proper  matter  of  comment 
and  consideration  by  the  Jnqr.'*  In  Seward 
T.  OozUn.  88  Yt  582,  It  li  said:  '*A  fallare  to . 
piodnce  vnot,  wben  to  the  power  of  a  party. 
Is  recognised,  even  in  criminal  cases,  as  prop- 
er to  be  considered  by  tbe  Jury."  In  Beattle 
V.  Ballroad  Oo.,  41  Yt  276,  It  was  held  tbat 
the  fsUure  of  the  detendant  to  produce  ito, 
section  man,  who  had  ocamined  its  track  be- 
fore and  after  the  accident  and  was  tbai 
four  miles  from  the  place  of  trial,  and  In  the 
defendant's  envloy,  was.  a  proper  snt^ect  of 
Inquiry  and  argament  In  Graves  v.  U.  S^ 
160  n.  S.  lUb  14  Sop.  Ct  40,  87  L.  Ed*  1021. 
It  is  said:  "Tbe  rule,  even  in  criminal  cases, 
is  that  if  a  party  has  It  pecollarly  within  his 
V>wer  to  ^oduce.  witnesses  whose  testimony 
would  tincldate  the  transaction,  the  tact  that 
he  does  not  do  it  creates  tbe  presumption  tbat 
the  testimony,  if  produced,  would  be  unfavora^ 
ble.**  InOom.v.Brownell,146Mass.319,14N. 
B.  108,  "the  respondent  was  complained  of  for 
keeping  a  nnlsancb  The  charge  upon  tbe 
subject  of  nonprodnction  of  witnesses  by  the 
rei^ndent  so  far  as  it  is  reported,  appears 
to  have  been  substantially  the  same  as  tiie 
charge  In  the  case  at  bar;  and  It  was  held 
tbat  the  respondent  had  no  ground  of  excep- 
tion. Judgment  13iat  tbere  is  no  error,  and 
tbat  ttie  respondent  take  notbinc  by  Us  ex- 
ceptlona. 

<n  Vt.  3S7) 

DOW  V.  TATLOB  et  sL 

(Sapreme  Oonrt  of  Yermont  Onnge.  Hay  81. 

1899.) 

TBUSTSB  PROCBSS— EXAMINATION  OF  CLAIM- 
ANT —  ASSIGNMENT  —  CONSIDERATION— 
FRAUDULENT  CONVSTANCB8. 

1.  Where  claimant  ia  trustee  procen  procured 
the  trustee's  acceptance  of  an  intler  on  falm  by 
defendant  to  pa;  claimaDt  bis  wages  doe  and  to 
become  due,  this  was  notice  of  the  assignment 
of  soch  wages,  within  Y.  8.  f  1370,  anthoiisiiic 
dther  of  the  parties  to  be  Bummooed  and  com- 
pelled to  testify  to  the  consideratioD  on  which 
the  assignment  of  any  demand  was  made,  where 
tbe  trustee  had  been  notified  of  tbe  aasignment 

2.  Where  a  debtor  assigned  hia  wajtea  for  a 
debt  honestly  due,  but  also  to  prevent  otb»  cred- 
itors trusteeing  bla  employer  for  the  excess  oret 
tbe  debt,  the  assignment  was  within  the  itatnte 
against  fraudulent  conveyances. 

8.  That  a  trustee  has  no  notice  of  the  fraudu- 
lent character  of  an  assignment  of  a  claim  owed 
by  him  does  not  Justify  nlm  in  paying  tbe  debt 
to  tbe  aspiffnee  after  service  of  trustee  process 
upon  him,  the  service  being  sufficient  notice  that 
the  ownership  of  the  fund  Is  in  question. 

Exceptions  from  Orange  county  coort; 
Henry  B.  Start  Judge. 

Action  by  Benjamin  Dow  against  O.  U. 
Taylor,  the  Montpeller  &  Wells  River  Rail- 
road, trustee,  and  B.  E.  Hendarscm,  claimant 
From  a  judgment  for  plaintiff,  the  tmstee  and 
dalmant  except  Affirmed. 

The  order  directed  the  payment  to  the  claim- 
ant of  all  the  defeudantfa  wages  then  dne, 
and  afterwards  to  become  due;  while  In  the 
emidoy  of  the  trustee.  In  tbe  course  of  tiie 
examination  of  tiie  claimant  counsel  for  tne 
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plaintiff,  titid^  exceptlcoi,  propo ended  rarlons 
qnestloiu  touching  the  nature  ot  the  comldem- 
tkm  for  the  assignment,  and  the  btentlon  of 
the  parties  In  respect  thereto,  opon  the  ao* 
fwers  to  which  the  finding  of  the  coiumlwtoi- 
«,  quoted  In  the  opinion,  was  based. 

Bmtth  ft  aioaiie,  for  plaintiff.  J.  P.  lam- 
■on.  tor  trmtee. 

WATSON,  J.  The  plahitlff  contended  be- 
t«e  the  oommlssloner  that  the  order  was  glr- 
en  br  the  defendant  to  the  claimant  In  fraud 
of  creditors,  and  therefore,  as  against  attach- 
ing creditwB  by  trastee  process,  Invalid.  Aa 
bearing  npon  this  question,  the  crosi-examlna^ 
tloD  of  the  claimant  bj  the  plalntlfrs  counsel 
was  proper.  The  claimant,  hj  inrocurlng  the 
troBtee's  acceptance  of  the  order,  and  lodging 
the  same  In  Its  office,  notlfled  the  trustee  of 
the  assignment  of  the  demand  due  from  It, 
bore  sought  to  be  held  by  the  claimant.  The 
ralldltr  oC  that  aaslgmnent  was  brought  In 
question  by  the  plaintiff,  and  under  the  pro- 
Tlalons  of  section  1370,  V.  8.,  he  bad  a  right 
Qins  to  examine  the  claimant  concemiiig  the 
consideratVm  upon  whkJi  the  assignment  was 
made. 

At  the  time  the  order  was  given,  the  defend- 
ant was  owing  the  claimant  about  fl2  t<x 
money  prertoosly  borrowed,  and  tbe  claimant 
demanded  secarltr,  whereupon  the  order  was 
giren.  and  the  dalmant  let  tbe  defendant 
hare  |20  mwe.  Tha^aftw  the  dalmant  drew 
sll  ot  defendant's  pay  from  the  tmstee,  and 
therefrom  let  the  defendant  have  what  mon- 
ey be  wanted  from  time  to  time,  and  kept  the 
feat  himself.  The  amount  In  tiie  hands  of  the 
trustee  at  the  time  of  the  service  of  tbe  trus- 
tee process  upon  it  was  ^.22,  but  whether 
It  was  enough  to  pay  tbe  claimant  In  full  did 
not  appear.  The  trustee  subsequently  paid 
this  money  to  the  claimant.  Tbe  claimant 
drew  defendant's  pay  fr<»n  the  trustee  five 
times  on  the  order,  and  in  all  over  f200.  The 
otnnmlssloner  has  found  "that  the  order  waa 
given,  for  the  purpose,  ammg  other  things, 
of  preventing  other  creditors  trusteeing,  and 
to  enable  the  claimant  to  take  out  of  the 
monthly  pay  such  sum  as  the  debtor  saw  fit 
to  let  him  take."  To  the  extent  of  the  debt 
Jiouestly  due  and  owing  from  the  defendant 
to  tbe  claimant,  the  contract  of  asslgimient 
was  made  on  a  valuable  and  legal  considera- 
tion; but  beyond  that,  as  appears  the 
above  finding,  tbe  consideration  was  In  con- 
travention of  the  statute  against  fraudulent 
conveyances  (sections  4005,  4066,  V.  S.),  and 
illegal;  and,  the  contract  being  made  In  part 
on  an  Illegal  consideration,  tbe  whole  con- 
tract Is  void.  Chit  Cont  730;  Woodruff  v. 
Hlnman.  11  Vt  692;  Shelley  v.  Boothe,  78  Mo. 
74;  Roberts  v.  Barnes,  12f  Mo.  405,  30  S.  W. 
113;  Baldwin  v.  Short,  128  N.  Y,  S53.  26  N. 
K.  928. 

The  trustee  had  no  Information  but  that 
tbe  order  was  what  It  purported  to  be  on  Its 
face,  but  this  waa  no  legal  excuse  for  paying 


over  tbe  fan  da  In  Its  hands  to  the  claimant 
after  service  of  the  trustee  iqwn  It  The  serv- 
ice of  that  process  waa  a  soffldent  notice  that 
the  owncrtiilp  of  tiiose  funds  was  In  que*- 
tlon,  and  for  Its  own  protection  It  shooHl  have 
awaited  the  Judgment  of  the  court  thereon  be- 
fore paying  tbe  funds  to  any  one.  Not  so  to 
do  was  to  act  at  Its  perlL  Wheeler  v.  Wlno, 
88  Vt  122.  The  case  Is  clearly  within  the 
pxorMona  of  aecUon  1870,  Y.  8.,  and  Judg- 
ment must  be  affirmed. 


(71  Vt.  SOS) 

NEW  ENGLAND  FIRE  INS.  Oa  v. 
HATNES. 

(Supreme  Court  of  Vermont  RoUand.  May  6, 

1890.) 

LOOTATION  or  ACTIONS— WHEN  STATDTB  BB- 
aiNS  TO  RUN— FRADD— B8T0PPBI*. 

1,  When  a  note  riven  to  an  insannce  company 
was  made  "[layabTe  in  such  InstaUments  ai^  at 
such  times  or  time  as  the  director*  mar  require, 
notice  thereof  being  puMisbed  agreeany  to  the 
charter,"  limitations  do  not  begin  to  mn  on  the 
iDBtallments  nndl  the  time  fixed  for  payment  by 
tbe  directors;  and  an  action  on  sucb  a  note  is 
not  barred  when  commenced  within  six  years 
from  the  time  iriien  tiie  first  Installment  became 
payable. 

2.  Where  a  note  la  given  to  an  insurance  com- 
pany to  enable  it  to  deceive  the  insurance  com- 
mlagioneri  in  reipect  to  its  financial  condition, 
tiie  maker  is  estopped  from  aettiDg  up  his  fraud 
aa  a  defense  to  an  action  on  the  note.  ■ 

&  Where  an  Insurance  company's  diarter  pro- 
vides that  there  sfaaU  not  be  less  than  7  nor 
more  than  IG  directora,  the  csITb  for  the  Install- 
ments of  the  stock  notes  are  not  Invalidated  for 
the  reason  that  there  were  not  16  directors,  when 
there  were  more  than  7,  and  more  than  a  ma- 
jority of  IS  directors  participated  In  the  caU  de- 
daring  sndi  Installments  payable. 

Exceptions  from  Rutland  oono^  oonrt; 
HenzT  R.  Start,  Jodge. 

Action  by  the  New  England  Flte  Inaurance 
Company  against  David  N.  Haynes.  From  a 
Jndgment  for  plaintiff,  defendant  exceptv. 
Affirmed. 

Bntler  &  Maloney,  for  plaintiff.  George  E 
lAwrence^  tax  defendant. 

THOMPSON,  3.  Tbe  plaintiff  la  an  Insur- 
ance company  Incorporated  by  Act  Mo.  176. 
St  1880.  It  asks  to  recover  upon  the  follow- 
ing note,  executed  and  delivered  to  It  by  tbe 
defendant:  **|900.  Ruthind,  Vt,  Feb'y  9th. 
1885.  For  value  received,  I  promise  to  pay 
to  the  New  Bngland  Fire  Insurance  Company, 
at  its  office.  In  Rutiand,  Vt.,  nine  hundred 
dollars,  payable  In  sucb  installmentB  and  at 
such  time  or  times  as  the  directors  may  re- 
quire; notice  thereof  being  published  agree- 
ably to  tbe  charter."  Tbls  note  was  given 
for  20  shares  of  stock  of  the  plaintiff  company, 
first  issued  to  the  Atlas  Onaranty  Company, 
and  by  it  duly  transferred  and  delivered  to 
the  defendant.  At  the  time  tbe  note  In  ques- 
tion was  given,  a  part  of  tbe  assets  of  the 
plaintiff  consisted  of  notes  commonly  referred 
to  as  "stock  notes,"  being  notes  given  for  its 
stock  by  bold«i  thereof,  and  of  sknllat  tenor 
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and  Import  to  tbe  note  In  suit  The  makers 
of  these  stock  notes  were  liable  to  the 
same  wheoerer  assossmenti  were  voted  there- 
on bjr  fdalntUTs  dlrecton  purtoajit  to  Its 
charter  and  by-laws.  Among  the  stock  notes 
so  held  by  the  idalntifl  was  one  for  $900  mads 
the  Atlas  Guaranty  Company,  and  glren 
for  the  stock  assigned  and  delivwed  to  the 
defendant  This  note  was  surrendered  to  the 
maker  by  the  plaintiff  at  the  time  the  defoid- 
ant'B  note  was  taken,  and  his  note  was  taken 
In  lien  of  the  note  so  surrendered.  The  de- 
fendant then  understood  that  his  note  was  to 
take  the  place  of  the  Atlas  Guaranty  Corn* 
patty's  note  In  the  assets  of  the  plaintiff. 
Prom  its  language,  as  well  as  the  circumstan- 
ces under  which  it  was  given,  the  note  In 
suit  was  In  effect  the  same  as  the  oth^  stock 
notes.  Assessments  were  made  on  this  note 
as  follows:  July  30,  1882,  fSO,  payable  Sep- 
tember IK,  1802;  December  26,  1S>1,  $100, 
payable  February  1,  1805;  and  March  1, 1880, 
1710,  payable  April  15,  18^.  Notice  thereof 
was  given  of  each  assessment  by  publication 
In  the  Rutland  Herald,— a  newspaper  printed 
In  Rutland,— agreeably  to  the  requirements  of 
the  charter.  The  writ  Is  dated  September  6, 
189S. 

1.  The  defendant  Insists  that  this  action  Is 
barred  by  the  statute  of  limitations,  on  the 
ground,  as  he  claims,  that  the  note  In  suit  In 
legal  effect  Is  a  note  payable  on  demand,  and 
that  the  statute  began  to  run  thereon  from 
its  date,  although  no  demand  was  In  fact 
made  within  6  years  from  Its  date.  Undoubt- 
edly, In  the  case  of  a  note  payable  on  demand, 
the  contention  of  the  defendant  Is  correct 
But  when  delay  In  making  demand  Is  ex- 
pressly contemplated,  there  Is  no  rule  of  law 
that  requires  that  demand  should  be  made 
within  the  statutwy  period  for  bringing  an 
action.  Where  a  promissory  note  made  pay- 
able "three  months  after  demand"  was  sought 
to  be  enforced  more  than  20  years  after  Its 
date.  It  was  held  that  as  no  demand  had 
been  made  until  within  6  years-  next  before 
bringing  the  action,  the  stetute  had  not  run 
thereon.  Wood,  Llm.  Act  266,  257;  Stanton 
T.  Stanton,  37  Vt  413.  In  Stanton  v.  Stan- 
ton, supra.  It  Is  said  that  "when  the  instni- 
ment  itself  Indicates  that  the  calls  for  pay- 
ments were  to  be  Indefinitely  prospective, 
and  to  be  made  as  might  suit  the  wants  and 
convenience  of  the  payee,  there  Is  no  ground 
furnished  upon  which  the  law  can  assume 
any  fixed  point  as  a  limit  to  reasonable  time 
for  making  a  demand,  and  therefore  give  op- 
eration to  the  statute  ot  limitations."  The 
note  In  suit  refers  to  the  charter  to  determine 
when  the  Installmente  called  for  by  l^e  di- 
rectors should  become  due  and  payable.  Sec- 
tion 6  of  the  duurter,  among  other  things, 
proTlded  that  "securities,"  which  Included 
stack  notes,  should  be  payable  In  such  Install- 
ments and  at  such  time  or  times  as  Qie  di- 
rectors might  require;  notice  thereof  being 
published  In  some  newspaper  printed  In  Rut- 
land at  least  SO  di^s  previous  to  the  time 


when  such  Installment  was  declared  to  be 
payable.  By  the  exprw  terms  of  the  defend- 
ant's note,  no  Installment  nor  part  thereof 
was  to  be  doe  until  a  time  after  demand 
shoiUd  be  made  by  sndi  publication.  Tbene 
stock  notes  were  treated  as  a  fund  for  the 
boieflt  of  the  creditors  of  the  philntlff.  It  is 
apjurent  from  the  terms  of  the  note  thai 
delay  In  making  demand  was  expressly  con- 
templated by  the  parties,  and  that  the  calls 
for  payment  were  to  be  Indefinitely  prospec- 
^ve,  and  were  to  be  made  as  might  suit  the 
wanto  and  convenloice  of  the  plaintiff,  as  the 
same  shonld  thereafter  be  determined  by  Ite 
business  needs;  and  consequently  the  statute 
of  llmltetions  would  not  begin  to  run  upon 
the  Installments  until  the  time  fixed  for  pay- 
ment by  the  call  of  the  dlrect(H«,  and  the 
publication  of  notice  agreeably  to  the  charter. 
This  contention  of  the  defendant  ther^ore, 
cannot  prevail,  as  this  action  was  brought 
within  six  years  of  the  time  when  the  first  in- 
stellment  became  payable.  This  holding  Is 
not  opposed  to  Insurance  Co.  v.  Batchellv, 
62  Vt  148,  18  AtL  882,  whidk  recognises  the 
doctrine  that  the  statute  of  limitation^  begins 
to  run  when  the  plaintiff  first  can  sue  on  the 
claim  In  question.  The  defendant  also  con- 
tends that  if  the  statute  did  not  begin  to  run 
from  the  date  of  the  note,  it  began  to  run  at 
the  expiration  of  a  reasonable  time  in  whldi 
to  call  for  payment  and  to  publish  notice  of 
BXidx  call,  pursuant  to  the  terms  of  the  note, 
and  that  such  reasonable  time  iiad  elapsed 
more  than  six  years  before  the  commence- 
ment of  this  suit  If  it  were  the  law  that 
the  demand  must  have  been  made  within  a 
reasonable  time  (whl(^  we  do  not  decide),  to 
render  this  claim  effective  In  his  behalf,  it 
would  be  Incumbent  on  the  defendant  to  show, 
as  a  matter  of  fact  when  such  reasonable 
time  expired,  or  to  show  a  stete  of  facts  upon 
which  the  law  would  assume  a  limit  to  sndi 
reasonable  time.  Stanton  v.  Stanton.  37  Vt 
413.  The  record  does  not  show  such  a  finding 
as  a  matter  of  fact  by  the  trior;  nor  does  It 
disclose  such  facts  as  enables  this  court  to 
say,  as  a  matter  of  law,  when  such  reason- 
able time  would  expire.  Hence,  on  this  view 
of  the  matter,  it  cannot  be  held  that  the  note 
is  barred  by  the  statute  of  limitations. 

2.  It  is  not  necessary  to  decide  whether  It 
was  error  to  admit  parol  evidence  to  show 
what  occurred  between  Redlngton  and  the 
defendant  when  the  latter  gave  the  note  te 
the  plaintiff,  for  the  facte  found  on  such  evi- 
dence cannot  avail  the  defendant  by  way  of 
defense  to  this  action.  Such  facte  show  that 
he  gave  the  note  for  the  purpose  of  enabling 
the  plaintiff  to  deceive  the  Insurance  commis- 
sioners of  this  state  In  respect  to  ite  then 
financial  condition,  and  he  Is  estopped  from 
taking  advantege  of  his  own  fraud  in  this 
behalf.  Town  oC  Grand  Isle  v.  BUnney,  70 
Vt  381,  41  AtL  130. 

S.  The  call  by  the  dlrectm  for  the  several 
Installmente  was  not  invalid  by  reason  of  the 
failure  of  the  plaintiff  to  elect  15  directors 
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(or  tbe  years  In  which  anch  calls  were  made. 
The  charter  provided  that  there  shonld  be 
not  lees  than  7  nor  more  than  15  directora. 
At  no  time  did  It  elect  leas  than  7  directon, 
aad  at  all  times  In  question  It  had  more  ttian 
7,  and  more  than  a  majority  of  15  directors 
participated  in  the  Tote  of  the  board  declarlni; 
the  Installments  payable.  Wright  t.  Com., 
loe  Pa.  8t  560;  1  AtL  794.  Judgment  af- 
flnned. 

(71  vt.  m> 

QUIMBT  ft  aL  r.  BOSTON  ft  IL  B.  B. 
(BiqHvme  Omrt  of  Vermont.  CUedoola.  May 

9,  1889.) 

■AOAOADa-CATTLB  OUARD8-UABIXJTT  FOB 
WANT  OF. 

V.  S.  H  3871.  3877,  which  require  railroadi 
to  eoastrnct  and  maintain  cattle  piards  at  all 
faUmad  croninga  snfBd«it  to  prevent  animals 
from  getting  on  the  railroad,  and  making  tb«n 
liable  for  damages  occasioned  by  the  want  there- 
of, create  a  liaoilitr  on  the  part  of  such  compa- 
aiea,  whedwr  tbe  cattle  injured  by  reason  of  the 
abaenoe  eC  soeh  gaards  wen  lawtallr  on  meb 
roadway  erosalng  or  not, 

Bxceptlona  from  CaledonU  connty  court; 
Start.  Judge. 

Action  by  Qtdmliy  ft  Bogan  against  Oie 
Boston  ft  Bfafne  Ballmad.  Judgment  Cor  do- 
fendSLOt,  and  plalntUh  excepted.  Berersed. 

Bates,  Hay  A  Shnonda,  for  plaintiffs.  Harry 
Blodgett  and  John  Toung,  for  defendant 

THOMPSON.  J.  Daring  the  night  of  July 
5,  1897,  without  tbe  knowledge  of  the  plaln- 
tiffa  or  tbelr  aeirants.  their  maie  escaped 
from  th^  pasture  on  the  "Meseire  Farin," 
■o  calledt  In  St  Johnabnry,  at  some  place  not 
known.  Into  an  adjoining  mowing  fleld  be- 
longing to  tbls  farm,  and  passed  from  It 
through  an  open  driveway  Into  the  public 
highway,  and,  after  traTellng  about  at  large 
on  the  highway  for  alK>ot  half  a  mlle^  passed 
ovM  a  cattle  guard  In  the  defendant's  rail- 
road where  It  crossed  the  highway  at  grade, 
and  went  along  the  railroad  track  for  some 
distance,  and  was  struck  hy  an  engine  of  the 
def raidant  and  so  injured  as  to  be  worthless, 
and  f^r  that  reason  was  killed.  The  defend- 
ant was  without  fault  In  tbe  management  of 
ita  engine  at  tbe  time  tbe  mare  was  Injured. 
This  highway  crossing  was  not  on  tbe  **He- 
serre  Fiirm."  and  the  cattle  guard  was  not 
sufficient  to  prevent  animals  from  getting 
upon  tbe  tallTWid.  The  pasture  from  which 
tiie  mare  escaped  was  fenced.  The  defendant 
contends  that  tbe  mare  was  not  lawftdly  upon 
the  highway;  that  It  Is  not  bound  to  main- 
tain cattle  guards  at  highway  crossings  of 
fta  railroads  sufficient  to  iwevent  cattle  and 
animals,  not  lawfully  upon  tbe  highway,  from 
gptting  upon  the  railroad  tracks;  and  that 
consequently  tbe  judgment  below  In  Its  favor 
was  correct  In  support  of  tbls  contention,  It 
rrllm  upon  several  decisions  of  tbls  court  in 


respect  to  flie  daty  of  ndlroads  to  build  and 
maintain  fences  along  the  line  of  their  roads. 
On  the  oQier  hand,  tbe  plaintiffs  insist  that, 
under  tbe  holding  of  tbls  court  In  Harwood's 
Adm^  T.  Ballway  Co.,  67  Vt  664,  82  AtL  T21. 
they  are  entlfled  to  recover  toe  the  Injury  to 
the  mare.  In  that  case  tbe  facta,  so  far  as 
can  be  gathered  from  the  opinion,  are  these: 
White  tbe  horse  of  the  plaintiff's  intestate 
was  being  led  along  the  highway  by  one 
Houghton.  In  whose  care  It  tiad  been  placed. 
It  escaped,  and  ran  over  a  defective  cattle 
guard,  onto  tbe  defendant  s  railroad  track, 
and  was  there  killed.  In  defense,  evidence 
was  offered  trading  to  show  that  the  horse 
escaped  and  went  at  iai^e  through  the  negli- 
gence of  Houghton,  and  that  this  negligence 
contributed  to  the  accident  Tbls  evidence 
was  excluded,  and  tbe  decision  of  tiie  county 
court  was  sustained  by  this  court  Its  ded- 
slon  was  put  npon  the  ground  that  ^e  stat- 
ute having  made  it  the  duty  of  tbe  defendant 
to  maintain  a  cattle  guard,  at  tbe  point  where 
the  horse  escaped  from  the  highway  and 
went  upon  Its  track,  sufficient  to  prevent 
horses  from  getting  upon  its  track,  and  de- 
clared for  its  neglect  to  do  so  It  should  be 
held  liable  for  all  damages  done  by  its  agents 
and  engines,  If  occasioned  by  such  neglect, 
the  question  of  whether  Houghton  was  neg- 
ligent In  leading  the  horse  along  the  bl^way 
in  tbe  manner  be  did  was  immaterial."  If 
the  horse  escaped,  through  the  negligence  of 
Houghton,  and  thus  went  at  large  upon  tbe 
highway,  from  the  moment  of  its  escape  it 
was  unlawfully  upon  the  highway.  Hence  tbe 
logical  result  of  this  decision  Is  Uiat  railroads 
are  bound,  trader  tbe  provisions  of  T.  S.  SI 
3871.  3877,  to  construct  and  maintain  cattle 
guards  at  all  road  crossings  sufficient  to  pre- 
vent cattle  and  animals  from  getting  on  tbe 
railroad,  and  tiiat  they  are  liable  for  damages 
done  by  their  agents  and  engines  to  cattle, 
horses,  or  other  animals.  If  occasioned  by  tbe 
^ant  of  such  cattle  guards,  without  regard 
to  whether  snch  cattle,  bmwes,  or  other  ani- 
mals are  lawfully  on  sucb  road  crossing  or 
not  There  is  no  occasion  to  recede  from  thia 
decision.  It  conforms  to  the  express  and  un- 
ambiguous langoage  of  tbe  statute.  HiIb 
statute  was  intended  to  protect  travelers  rid- 
ing in  trains  on  railroads  from  accidents  that 
might  occur  by  reapon  of  animals  being  at 
lai^e  upon  the  railroad  track  for  want  of 
sufficient  cattle  guards  at  road  and  farm 
crossings,  as  well  as  to  compensate  owners 
for  cattle  Injmvd  for  want  thereof.  So  far 
as  this  case  contravnws  the  cases  previously 
decided  by  tbe  court  relating  to  this  subject 
It  overrules  them.  This  view  of  the  case  ren- 
dera  it  unnecessary  to  dedde  whether  the 
mare  of  the  plalntiflCs  was  iawtnlly  or  unlaw- 
fully upon  the  bli^iwa^.  Judgment  reversed, 
and  judgment  for  the  plalntUEs  to  recover 
$200  damages,  and  theltr  costs. 
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LOCKLIN  T.  DATIS. 
(SflprcM  Court  of  Vennont  Waihingtott.  Uaj 

8,  1S89.) 

HUSBAND  AND  WIFD— AOBNCT— BQUITABLa  . 

SST0PPBL-8ILBNCB. 
Wbere  a  hniiband  managed  hii  wife'i  bad- 
iiMB,  actios  in  all  respects  as  owner  and  pro- 
Iirietor,  with  her  consent  and  knowledge,  and 
there  was  Dotbing  to  indicate  that  he  acted  as 
bet  agent,  and,  thongh  she  knew  creditors  looked 
Ml  him  as  proprietor,  and  extended  credit  to  him 
as  tatbt  iM  aid  nouing  to  inform  them  of  ib» 
niiitak^  or  that  ihe  had  any  intereat  tn  tii* 
bosiness.  she  was  estopped  to  claim  goods  sold 
to  the  bneband  by  one  who  extended  credit  to 
Um  Ml  the  beUef  that  he  was  the  propriety. 

Bzceptlona  from  Wasblngtoa  county  conrt; 
Start  Judge. 

Action  b7  dan  A.  ItockUn  against  O.  O. 
Davla,  From  a  Judgment  for  plaintiff,  de- 
fendant brings  ezc^ons.  Beversed. 

Pleas,  the  general  issne  and  JuBtifleetlon  as 
an  officer  under  regular  process.  This  Is  an 
action  to  recover  damages  of  the  defendant, 
who,  as  a  deputy  sheriff,  attached  the  prop- 
erty In  dispute  on  a  writ  In  which  the  plaln- 
HfTs  husband  was  defendant  Upon  trial  no 
question  was  made  as  to  the  regularity  of 
process,  or  authority  of  the  defendant  as 
officer.  The  question  litigated  was  the  right 
of  the  defendant  to  hold  the  goods  In  ques- 
tion on  an  attachment  against  the  plalntlfrs 
husband,  the  plaintiff  claiming  to  own  thesn. 

Frank  Plnmley,  for  ^alntlff.  John  G. 
Wing,  for  defendant 

EOWELL,  J.  If  one  by  words,  conduct,  or 
culpable  silence,  although  without  Intent  to 
detaiud.  leads  another,  who  acts  prudently,  to 
belieTe  that  a  certain  state  of  things  exists 
and  who  acts  upon  such  belief  accordingly, 
he  is  estopped  to  deny  the  existence  of  such 
a  state  of  things  if  the  other  party  would  be 
prejudiced  thereby,  for  snch  denial  would  be 
a  breach  of  good  faith,  and  therefore  fraudu- 
lent Strong  r.  Ellsworth,  26  Yt  306;  Cady 
T.  Owen,  34  Vt  Ei98,  603;  Bank  T.  Morgan, 
UT  U.  S.  96,  108,  6  Sup.  Ct.  657,  2?  L.  Ed.  811; 
Continental  Nat.  Bank  t.  National  Bank  of  the 
Oommonwealth,  50  N.  Y.  575,  583.  In  the  case 
at  bar  the  plalntlfiTs  husband  entered  Into  the 
management  of  the  busloess  of  the  store  with 
the  Intention  of  gaining  a  llTelihood  there- 
from for  himself  and  wll^e.  He  acted  In  all 
respects  as  the  owner  and  proprietor,  buying, 
selling,  and  managing  the  business  In  his  own 
name,  with  the  knowledge  and  consent  of  the 
plaintiff.  There  was  nothing  to  indicate  to 
thoae  dealing  with  him  that  he  was  not  what 
be  appeared  to  be,  the  owner  and  proprietor; 
and  those  who  sold  him  goods  r^rded  him 
as  such,  and  treated  him  accordingly.  The 
plaintiff  read  all  the  correspondence  connect 
ed  with  the  business,  and  had  full  knowledge 
of  the  way  he  was  conducting  It,  and  knew 
that  the  creditors  looked  upon  him  as  the 
proprietor,  and  wen  extending  credit  to  him 
as  audi;  bi^  she  did  nothing  to  Inform  them 


of  her  claimed  ownership,  nor  that  they  were 
mistaken  as  to  the  person  who  was  conduct* 
Ing  the  business.  She  knew  that  her  husbaua 
bought  In  bis  own  name  the  goods  ot  Smith, 
plaintiff  In  tlie  writ  on  which  the  attachment 
was  made,  and  that  Smith's  salwgnan  onder- 
stood  that  her  husband  owned  the  bosiness, 
and  gave  blm  credit  on  the  faith  of  that  un- 
derstanding. She  knew  that  the  funds  de- 
rived from  the  sales  were  used  by  her  bna- 
band  for  business  purposes  and  family  ex- 
penses, and,  although  she  knew  that  Smltb 
was  extending  credit  to  her  husband  on  the 
belief  that  he  was  the  proprietor,  abe  neither 
aald  nor  did  anytlring  to  Indicate  to  him  ma 
to  his  salesman  tiiat  she  owned  the  business^ 
or  had  any  Int^est  therein.  In  these  dr- 
cumstances  her  silence  was  culpable,  as  It 
was  well  calculated  to  mislead,  and  did  mis- 
lead, both  Smith  and  his  salesman  to  believe 
that  her  husband  was  the  owner  of  fbB  goods, 
and  to  give  him  credit  on  the  strength  ot 
such  belief.  They  cannot  be  said  to  have 
been  negligent  la  the  matter,  and  she  moat  be 
taken  to  have  Intended  the  natural  conse- 
quence of  her  alienee.'  Therefore  she  la  es- 
topped from  claiming  the  goods  as  her  own, 
for  diat  would  be  a  breach  of  good  faith  on 
her  part,  and  therefore  fraudulent.  Flint  t. 
Babbitt  69  Yt.  100,  9  AtL  864;  Sanboni  t. 
Chittenden,  27  Yt  171,  176.  There  U  no 
doubt  that  the  doctrine  of  estoppel  applies  to 
the  plaintiff,  though  a  married  woman,  for 
she  was  snl  Juris  by  statute  In  respect  itf  the 
gooda  at  the  time  In  qnestltni.  Judgment  re- 
versed and  Judgment  for  the  defendant  to  »• 
cover  Us  costs. 


(n  vt.  S40) 

KKLLBT  V.  TOWN  OF  MORETOWN. 
(Supreme  Court  of  Yermont.   Washlngbm.  Hay 

31,  1899.) 

CITT  OOtlRT-^URISDICTim. 

Under  the  Barre  dty  charter  (section  24), 
giving  the  eltj  conrt  jurisdictloa  of  actions 
where  either  of  the  parties  reside  in  the  dty.  at 
where  neither  party  resides  In  the  stste,  each 
court  has  DO  jnnadiction  of  an  action  where  both 
parties  resided  in  the  state,  and  neither  party 
resided  in  the  dty. 

Exceptions  from  city  court  of  Wai^lngton. 

Action  by  John  Kelley  against  the  town  of 
Moretown.  Judgment  In  Cavw  of  plaintiff. 
Defendant  brings  ezcqitlona.  Judgment  re- 
versed. 

John  W.  Gordon,  for  plaintiff.  Suiter  ft 

Goddard,  for  defendant 

WATSON,  3.  The  defendant  was  summon- 
ed before  tbe  city  court  of  the  tity  of  Barre, 
in  an  action  of  general  and  special  assumpsit 
**to  answer  to  John  Kelley,  of  Moretown  (R. 
W.  Kelley,  plaintiff  In  interest  of  town  of 
Barre,  In  the  coun^  of  Wasihlngton).'*  The 
special  count  In  tbe  declaration  Is  based  o^n 
a  contract  alleged  to  have  been  made  by  the 
defendant  with  the  plaintiffs  for  fha  use  and 
occupation  of  a  certain  dwelling  home  owned 
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by  the  plaiDtlffft.  Jodgmut  was  readwad  tat 
the  jdalntUh  In  the  city  court  anA  the  de- 
fendant appealed  therefrom  to  the  county 
ooort  On  trial  of  the  case  In  the  couatr 
court,  the  only  contract  or  cause  of  action 
dpon  which  the  plaintiffs  sought  to  recover 
was  ttiat  set  fiirth  in  the  special  connL  It 
appeared  by  the  erldence  Introduced  that  the 
hoiiae  In  qnesUon  was  owned  by  John  Kelley, 
and  that  R.  W.  Kelley.  at  the  time  of  said 
contract  for  tenting,  had  no  interest  therein; 
that  the  contract  under  which  It  was  used 
and  occupied  fay  the  defendant  was  made  with 
John  Kdley  alon^  and  that  the  claim  for  the 
use  and  occupancy  of  the  house,-  here  sought 
to  be  recorered,  after  It  had  aoemed  against 
the  defWdant  and  before  the  bringing  of  this 
salt;  was  assigned  to  B.  W.  Kell^,  whose 
sole  interest  therein  was  aa  wa&t  assignee. 
After  the  evidence  was  dosed,  the  defendant 
mored  fbr  a  verdict  "for  the  reason  of  a  vari- 
ance between  the  proof  and  the  declaration; 
the  dec;aratlou  putting  the  cause  o£  actlcra  hi 
iMith  of  theae  phOntlfh,  and  tiie  evidence  In 
flSTor  «tly  of  the  plaintiff  John.** 

In  an  action  at  law  to  recover  a  nonnego- 
tlabla  dMse  in  action,  all  parties  named  aa 
plaintiSfe  mnet  be  prlry  to  the  contract  de- 
clared upon,  fsf  no  one  can  sue  or  be  sued 
upon  a  eonteaet  whb  Is  a  stranger  to  It 
Dicey.  Fartlea.  10,  78;'  1  Obit  PI.  2;  HaU  v. 
Hnntoon.  17  Vt  2M,  If  B.  W.  Kelley  to  t« 
be  treated  as  a  co-plaintUT,  the  variance  be- 
tweoi  flkj  contract  proved  and  the  one  alleged 
In  the  declaration  to  uiaterlal,  ana  would  be 
fhtal  to  tin  aeiloB  at  eomraon  law  (Tall  t. 
Strong,  10  YL  4Br;  Mann  v.  Bii-cbard,  40  Vl. 
sae);  bat  under  section  1148.  V.  8.,  the  writ 
and  deetamaon  would  bo  amendable  by  strik- 
ing out  the  name  of  R.  W.  Kelley,  Improperly 
Joined  as  plaintiff,  thereby  leaving  as  S(de 
plaintiff  John  K^ey,  who.  as  appeared  by 
the  cvMeace  Introduced  on  the  trial  at  the 
time  of  the  oonmiencement  of  this  action,  re- 
dded to  the  town  of  Bnlln,  and  not  to  the 
elty  or  town  or  Barre. 

At  tbe  cloae  of  the  evidence  tor  the  plain- 
tiffs,  the  defendant  moved  fliat  the  action  be 
dlasolsaed.  for  that  thb  dty  court  In  wlilch 
die  action  was  commenced  had  no  Jurisdic- 
tion, and  to  the  overruling  of  this  motion  the 
dtfoidant  excepted.  In  determining  this 
qnestloi.  It  makes  no  difference  whether  R. 
W.  Kell^  Is  treated  as  a  co-platotiff  tanprop- 
CTly  Joined,  vrith  the  writ  and  declaration  to 
be  amended  as  heretobefore  Indicated,  or  as 
beli^  named  to  the  writ  simply  to  show  that 
be  Is  the  plato'Jff  to  tot^est  and  that  the  suit 
Is  brought  for  hla  ben^t.  Either  way.  the 
l^al  plstotlff  to  John  Kelley,  and  the  ques- 
tion of  JnriBdletlon  must  be  determined  upon 
that  basis.  It  Is  provided  by  secUon  24  of 
the  cdty  charter  that  **the  city  court  shall 
have  Jurisdiction  of  all  actions  of  a  dvll  na- 
tnre.  If  either  of  the  parties  reside  In  the  said 
etcy  or  town  of  Barre  at  the  time  of  the  com- 
piencement  of  the  action,  or  if  ndther  party 
reside  to  the  state  at  such  time,  •  •  • 
45A-16 


Where  the  debt  or  tfther  matter  In  demand 
does  not  exceed  five  hundred  doUais."  Ths 
plaintiffs'  eontentlwi,  that  these  provisions  so 
much  resemble  those  to  Secthm  1040,  T.  &> 
defining  the  Jurisdiction  of  a  Justice  as  to 
warrant  a  similar  amstmctlon,  to  not  tenaUe. 
The  Jurisdiction  ot  a  Jnitlee  the  subject- 
matter  to  determined  wholly  by  the  amount  of 
the  debt  or  other  matter  to  demand,  without 
regard  to  the  realdoice  of  the  parties  (B^  v. 
Mason,  10  Tt  500;  Parkhuiat  v.  Spaldbig,  IT 
VL  S27;  Danforth  v.  Streeter,  28  Yt  490;  Bdr 
gerton  v.  Smith,  85  Vt  B78);  but  the  ptoce 
irtiere  write  to  Justices*  sidts  shall  be  made 
returnable  Is  determined  by  tte  residence  of 
the  parties,  If  either  Is  an  Inhabitant  ot  the 
itate  (section  1146,  V.  S.);  and.  If  sach  writ 
la  made  returnable  to  any  other  town  thu 
where  one  of  the  parties  resides.  It  Is  but  an 
Irregularity  of  process,  and  is  vnUved  1^ 
defendant  unless  advantage  thereof  be  taken 
withto  the  rules  of  dilatory  pleadtog  (OoIIa- 
mer  v.  Page,  85  Vt.  887;  S^ton  v.  Houghton. 
1  Alfcoi,  380);  while  the  Jurisdiction  of  the 
dty  court  depends,  not  only  on  die  fact  that 
the  amount  the  debt  or  other  matter  in 
demand  does  not  exceed  I^SQO.  but  also  on  the 
tect  that  one  of  the  parties,  If  a  resldrait  of 
the  stote^  resides  to  the  dty  or  town  of  Barre 
at  the  time  of  the  commencement  of  the  ac- 
tion. These  two  facto  are  Jurisdictional,  and 
must  concur.  If  dOier  to  wanting,  toe  court 
has  no  Jurisdiction  of  the  subject-matter.  In 
the  case  at  bar  both  parties  rodded  In  the 
state,  and  nelthw  party  redded  to  the  dty 
or  town  of  Barre,  at  the  time  of  the  com- 
mencement of  the  action,  and  the  dty  court 
had  no  Jurisdiction  of  the  sul^ect-matter,  and 
could  acquire  none  by  consent  of  the  partlM. 
It  followB  that  the  county  court  had  no  Juris- 
dlcUon.  That  the  question  of  waqt  of  Juris- 
diction may  be  raised  at  any  stage  of  the  case 
has  been  detenntoed  by  this  court  in  numez^ 
ons  cases,  the  last  ot  which  Is  Sanders  v. 
Pierce,  68  Yt  408.  8S  AtL  877.  Judgment  re- 
versed, motion  to  dismiss  for  want  of  Jurisdic- 
tion sustained,  and  cause  dlanlased,  with 
coata  to  defendant 


cn  vt  su) 
STATB  T.  LA  FORBBST. 
(Buprone  Ooort  of  Vermont  WjubiDgton. 
May  6.  1880.) 
SODOIfT— CRIHB-^PUNISBHBNT. 

1.  Since  sodomy  was  a  crime  at  common  hw, 
it  U  pnolshable  as  gach,  tboagh  there  is  no  stat- 
Dte  on  the  snbject,  nnder  V.  S.  I  808,  adopUng 
■o  modi  of  the  common  law  as  Is  applicaUe  to 
local  fdrcumstancea 

2.  Since  there  la  do  pnniBhment  preacrlbed  by 
statute  for  the  crime  of  sodomy,  the  punishment 
is  fine  or  Impiiaonment,  or  both,  in  the  discre- 
tion of  the  court,  but  Imprisonment  if  Imposed, 
must  be  in  the  boctfle  of  correction,  nnder  v.  3. 
i  5170,  providing  tbat  when  ah  offense  la  panisb* 
able  by  impriBonment  it  ahall  be  In  honse  of  cor- 
rection when  state  prison  la  not  ^edSed. 

Exceptions  from  Washington  county  court; 
Start  Judga 
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Jolm  La  FMTwt,  coDTlcted  of  aoAomy,  ez- 
eeptt.  Jndgment  of  goOty. 

Bldiaid,  A.  Hoar.  State's  Attj^  tor  tlio 
State.  Fraidt  Pliimlejr  and  B.  D.  adgerton, 
toar  defendant 

THOMPSON,  J.  Tbe  only  qnestlon  raised 
In  tbe  case  is  wbetber  lodomy  la  a  criminal 
offense  In  this  state.  There  is  no  statoto  on 
tta  subject,  and,  unless  it  Is  an  offense  by  tbe 
conunon  bw  of  Hngbud.  tbe  conviction  can- 
not be  sustained.  If  it  is  an  offense  at  com- 
mon law,  Budi  provision  of  tliat  law  is  ap- 
plicable to  onr  local  dtuatlon  and  drcum* 
stances,  and  not  repugnant  to  our  constitu- 
tion or  laws,  In  BO  far  as  It  makes  sodomy  a 
criminal  offense,  and  is,  therefore,  the  law  of 
this  8tat&  V.  &  I  808.  In  1  Hawk.  P.  C. 
(6th  Bd.)  90,  It  is  said  that  sodomy  was  fel- 
ony by  tbe  andent  common  law.  In  12  Coke, 
36,  87.  speaking  of  this  offense.  It  is  said: 
"It  appears  by  the  ancient  authorities  of  law 
that  this  was  felony,  but  they  vary  In  tbe 
punishment.*'  Bee  8  Go.  Inst  CS,  and  1  Russ. 
Crimes  (8tb  Am.  Ed.,  with  Greaves'.  Davis  & 
Metcairs.  and  Sharswood's  notes)  697,  note  a. 
2S  Hen.  VIZI.  c.  6,  which  made  this  crime  a 
capital  ottenae,  clearly  recognized  that  It  was 
then  a  criminal  offense  by  declaring  In  the 
preamble  to  tbat  statute  that  **there  Is  not  yet 
saffldent  and  condign  punishment  apptdnted 
and  limited  by  the  due  course  of  tiie  laws  of 
this  realm  for  the  detestable  and  abominatde 
^ce  of  buggery  committed  with  mankind  or 
beast"  etc.  Blsbt^  says  tbe  effect  of  tela 
statute  waa  merely  to  settle  tbe  qnestlon  tbat 
tills  offense  Is  a  felony  punishable  in  tbe  samo 
way  as  other  fdonles.  Blsh.  Cr.  Prac.  1  966. 
Bishop  fnrthw  says  It  was  an  offense  at  com- 
mon law,  and  consequently  la  an  offense  In 
those  states  adopting  tbe  common  law.  1  Blsh. 
Or.  Law  (7tb  Bd.)  i  SOS;  Id.  (4th  Bd.)  S  MS.  To 
the  same  effect  are  State  v.  Place  (1893)  6 
Wash.  774,  82  Pac.  736;  and  Stete  v.  Prank. 
108  Mo.  122;  IS  S.  W.  830.  We  think  It  clear 
that  It  was  a  crime  at  common  law,  and  tiiere- 
fore  Is  a  criminal  offense  In  this  state.  T^ere 
being  no  punishment  prescribed  by  statute, 
tiie  punishment  la  fine  or  imprisimment,  or 
botii,  In  tbe  discretion  of  tbe  court;  but  Im- 
prisonment.  If  imposed,  must  be  In  tbe  bouse 
of  correction.  V.  &  I  6170.  Judgment  of 
guilty  at  verdict  Let  sentence  be  pro- 
nounced, and  execution  thereof  dmuh 


(71  vt.  843) 

LOCEB  V.  POST  et  sL 
Ofoprcme  Court  of  Tmnoot.  Orleans,  May  11. 

1899.) 

OARNISHHBNT— HOMESTEAD. 
Under  V.  S.  {  1313,  proTidiog  that  do  per* 
■OB  shall  be  liable  on  trustee  process  on  account 
of  a  som  doe  the  principal  debtor  for  property 
scdd  to  him  whidi  waa  exempt  at  the  time  <tf 
ssK  money  due  Itom  a  vendee  to  tbe  defend- 


ant on  notes  given  fOr  the  price  of-a  homestead 
was  not  subject  to  trostee  process,  altfaoogh  de- 
fMidaot  hid  given  np  hoDBekeeping,  and  it  did 
not  appear  that  he  kept  the  proceeds  of  the  hMne- 
steaa  to  be  used  In  baying  another. 

Ezcc^oas  from  Orleans  county  court 
Action  by  W.  L.  Lec&e  against  A.  B.  Post 
and  trustee.  Judgment  for  trustee,  and  plaln- 
tlfl  excepts.  Affirmed. 

John  Toong  and  W.  W.  Miles,  for  plaintiff. 
B.  A.  Gook  and  J.  W.  Bedmond,  for  defend- 
ants. 

START,  J.  The  defendant  on  the  21st  day 
of  March,  1896,  was  the  owner  of  a  home- 
stead, and  on  that  day  sold  and  conveyed  tbe 
same  to  the  trustee,  and  took  in  payment 
therefor  the  notes  sought  to  be  charged  by 
the  trustee  process.  On  the  25th  day  of 
March.  1895.  he  broke  up  housekeeping,  and 
has  not  ^ce  been  a  housekeeper.  The  plain- 
tiff Insists  that  Inasmuch  as  tbe  defendant 
has  not  been  a  housekeeper  or  bead  of  a  fam- 
ily since  he  parted  with  his  homestead,  and 
Inasmuch  as  it  does  not  appear  tbat  be  has 
kept  the  proceeds  of  the  homestead  to  use  In 
buying  another,  the  same  are  subject  to  at- 
tachment by  trustee  process.  It  was  not  nec- 
essary for  the  defendant  to  continue  a  house- 
keeper after  he  had  sold  his  homestead,  lu 
order  to  exempt  tbe  notes  from  attachment  by 
trustee  process;  nor  was  it  necessary  that  he 
shotdd  keep  tbe  notes  with  an  intention  of 
using  them  In  buying  another  homestead;  nor 
waa  It  necessary  that '  be  should  have  had 
such  Intention  at  the  time  the  trustee  process 
was  served.  The  statute  does  not  require 
the  proceeds  to  be  k^t  under  the  same  con- 
ditions tbat  an  unoccupied  homestead  Is  kept 
in  order  to  exempt  them  from  trustee  process. 
The  statute  provides  that  no  person,  except 
as  therein  otherwise  provided,  shall  be  liable 
on  trustee  process  on  account  of  a  sum  due 
or  owing  to  the  principal  debtor  for  property 
sold  or  conveyed  or  delivered  to  him  which 
was  at  tbe  time  of  sale  exempt  from  attach- 
ment and  execution.  T.  S.  |  1313.  Tbe 
homestead  was  exempt  from  attachment  and 
levy  upon  ^ecntlon,  and  the  only  provision 
of  the  statute  which  relates  to  the  attachment 
of  the  proceeds  of  the  homestead  that  has  any 
application  to  this  case  Is  section  1813.  By 
this  section,  the  exemption  la  no  way  depend- 
ent upon  tbe  debtor's  continuing  to  be  a 
housekeeper,  nor  upon  his  Intention  to  ac- 
quire another  homestead,  nor  upon  the  intrat 
with  which  he  keeps  the  proceeds.  Tbe  lia- 
bility of  the  trustee  is  made  to  depend  upon 
whether  the  property  was  at  the  time  of  sale 
exempt  from  attachment  and  levy  upon  ex- 
ecution. The  sum  due  and  owing  from  the 
trustee  to  the  principal  defendant  being  for 
property  sold,  which  was  at  the  time  of  the 
sale  exempt  from  attachment  and  levy  upon 
execution,  the  trustee  to  not  cbaigeable. 
Judgment  alBnned. 
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HHBBMAN     DBLAWABS  *  H.  CANAL 

CO. 

(BopnoM  Govt  «f  Vannont.  Birttond.  Magr  9, 

ism 

DfDBPBNDBKT  OONTRACTOH  —  INJURT  TO 
SBRVANT  —  QUESTION  FOR  JURT  — PBLLOW 
SKRTANT'-CONTRIBUTORT  NBOUOBNCB-IN- 
BTRUCTIONS-^U>PBAL-BRB0Ra  AVAII^BLB- 
PRBSENTATim  TO  TRIAL  COURT— NOTICE— 
■VIDBNCa. 

1.  'Whne  the  cridence  wu  con&lctJiic  as  to 
ifbethCT  pitlntuit  tnjnred  Igr  defndant^  negU- 
cenoe  wUle  inalaiig  repairs  to  one  of  its  cars, 
was  Its  serrant,  or  the  servant  of  a  contractor 
eDgaged  for  men  work,  sacb  qnestion  was  prop- 
em  aalimitted  to  the  iarj, 

2L  A  contractor's  servant,  engaged  In  Inspecting 
and  leiMtlTtBg  defendant's  railroad  cars,  injnred 
while  meaannng  a  Tmtilator  on  one  of  such  cars 
attached  to  Its  train,  throngh  the  neKligeot  start- 
ing thereof,  was  not  a  fellow  servant  of  defend- 
ant's employes  in  diarge  of  the  train. 

S.  Where  plaintiff,  engaged  to  Inspect  and  re- 
pair defendant's  cars,  was  injared  while  on  the 
ride  of  the  roof  of  a  ear  attached  to  a  train 
etandmg  at  Its  passmger  station,  through  the 
negligent  starting  of  the  engine,  and  16  minntes 
before  starting  time  he  notified  the  fireman  In 
charts  of  the  locomotive  not  to  start  because  he 
had  to  Bieaanre  a  Tentilatior  on  the  car,  whether 
lie  wu  gnilty  of  contribtttory  negligence  in  going 
on  the  car  while  standing  at  the  station,  instead 
of  waiting  nntil  it  had  been  placed  in  the  yard, 
where  socn  repairs  were  generally  made,  was  tot 
the  jnry. 

4.  Where  plaintiff,  injured  by  the  negligent 
starting  of  a  train,  notified  the  fireman,  apparent- 
ly in  cnarge,  not  to  start  the  same,  as  lie  was 
about  to  go  on  a  car  to  measure  for  some  rcnMirs, 
and  defendant  ocepted  to  an  instmction  that  if 
Hie  engineer  was  away  from  the  engine  the  fire- 
man was  the  proper  p«son  for  plaintiff  to  notify, 
if  he  was  In  charge  of  the  engine,  and  then  had 
control  to  start  it,  on  the  groand  that  the  con- 
ductor waa  the  person  to  whom  notice  shonld 
have  been  given,  defendant  was  not  entiUed  to 
ol^eGt  for  the  first  time  on  appeal  that  there  was 
BO  eridence  to  prove  that  flie  engineer  was  away 
ftom  the  engine  at  the  time  the  notice  was  given. 

5.  Where  plaintiff.  In  the  employ  of  a  contract- 
or engaged  to  inspect  and  r^alr  cars,  notified  a 
firanan,  apparently  in  charge  of  its  engine,  not  to 
start  the  same,  as  he  was  abont  to  measure  a 
TMitilator  on  one  of  the  cars  attached  thereto, 
snch  notice  was  sufllcient  to  render  defendant 
liable  for  injuries  inflicted  on  plaintiff  through 
tiie  careless  starting  of  the  engine  without  warn- 
ing. 

6.  In  an  action  for  Injury  to  a  car  repairer 
throngh  tiie  negligent  starting  of  a  train  after  he 
had  notified  the  fireman  not  to  start,  as  be  waa 
about  to  make  repairs,  it  was  competent  for 
plaintiff  to  ask  the  eu^ueer,  as  a  witness,  as  to 
the  fireman's  duties,  to  call  attention  to  the  fact 
that  a  person  engaged  about  the  train  would  be 
ta  danger  from  the  starting  of  the  engine. 

Appeal  from  Rutland  county  court 
Action  for  Injuries  by  William  D.  Sherman 
against  the  Delaware  &  Hudson  Canal  Com- 
pany.  From  a  Judgment  In  favor  of  pUibitlfl, 
defendant  appeals.  Affirmed. 

The  plaintiff  songht  to  recoTer  damages 
for  Injuries  sustained  by  reason  of  falling 
from  a  ladder  upon  which  he  waa  standing 
while  taking  measnrementi  of  a  rentilator 
upon  a  passenger  car  of  the  train.  S\a  fall 
was  occasioned  by  the  starting  of  an.  engine 
attached  to  saUl  car. 

Bnflsr  ft  Moloney,  for  ai^Uant  G,  B. 
Lcirrence  and  J.  0.  Ba3tet,  for  appellee. 


THOMPSON,  J.  The  plaintiff's  evidence 
tended  to  proTe  that  the  Butland  Ballioad  waa 
nnda  a  omtxact  with  defendant  to  Inspect  Ito 
paasenger  can  arriving  at  the  Union  Dqiot 
In  Butland*  and  to  make  each  needed  i^alra 
thereon  aa  the  dtf  endant  choae  to  have  made . 
there,  Instead  of  malUng  them  Itself  at  Ita 
diojH  in  Salem,  N.  T.,  or  some  other  place  In 
New  York;  that  aa  a  mla  the  defoidant  for 
niabed  the  materlala  for  mxh  repalra  aa  were 
made  by  the  Rutland  Railroad,  bat  aometlmeB 
fba  lattw  f  umlEdied  them;  that  at  the  time  ot 
plalntlfl'B  Injury  he  waa  In  the  employ  of  the 
Butland  Railroad  aa  a  car  Inspector,  and  that 
It  waa  bla  duty  to  egamlne  the  Inside  and  out^ 
aide,  exeept  the  tmcka,  of  all  cara,  including 
the  defendant'Bk  comlqg  Into  the  depot  and. 
If  any  r^lra  were  needed,  to  report  them  to 
Henry  Adams,  the  foranan  of  the  car  abopa 
of  the  Butland  BaUroad;  that  if  the  r^alra 
were  auch  aa  would  not  pay  to  take  the  car  to 
the  repair  abopa,  like  repairing  brok«i  glass, 
TontUators,  and  rimllar  small  Joba,  be  made 
the  repalra  bImaeU,  but  that  aU  that  be  did, 
aa  w^l  aa  bis  time,  waa  reported  to  Adams, 
and  for  bis  services  be  was  lAId  by  the  Ru^ 
land  Railroad,  which  rendered  a  monthly  bill 
for  the  servlcee  of  its  employee,  and  for  ma- 
t«  rials  used,  to  the  defendant  which  paid  It 
monthly  for  the  aame;  that  whenever  need  of 
repairs  waa  called  to  hla  attention  by  the 
aervanto  of  the  defendant  or  the  Butland  Rail- 
road, or  by  a  atranger,  or  by  hla  own  obser- 
vation, it  waa  plalntiCa  do^  to  Inspect  at 
once,  and  attend  to  such  repairs  as  were 
made  by  blm;  that  when  In  need  of  materiala 
for  repalra  he  at  tlmea  called  on  Pierce, 
the  foreman  of  the  defendant  at  Rutland,  tor 
the  same;  that  the  plaintiff  received  hla  or^ 
ders  In  respect  to  Inspecting  and  making  re- 
pairs from  Adama;  that  on  one  or  two  oc- 
casions the  plaintiff  bad  Informed  Pierce  of 
some  little  Jobs  of  repalra  which  defendant 
wanted  done  at  Green  Irtand  when  the  car 
reached  there;  that  on  the  evening  of  the 
day  before  the  accldmt  the  plaintiff  waa  In- 
formed Shippey,  aootho'  cat  Inspector  of 
the  Rutland  Railroad,  doing  the  same  kind  ot 
work  as  the  plaintiff,  that  a  ventilator  in  con- 
nection with  the  stovepipe  in  one  of  defend- 
ant'a  passenger  core  waa  broken  off,  and  re- 
quested him  to  measure  It  and  have  one  put 
cn;  that  on  the  following  morning,  about  a 
quarter  post  6;  plaintiff  went  through  tiie 
depot  paat  the  engine  attached  to  tiie  ear  in 
question,  and  that  there  waa  then  no  one  on 
the  engbie;  ttaat  be  then  went  Into  the  car, 
and  learned  what  waa  wanting;  that  he 
then  went  out  and  looked  at  the  tap  of  the 
car,  then  went  around  the  car,  and  there  saw 
the  fireman  on  the  en^ne,  and  told  him  not 
to  atart  for  a  few  mlnntea,  aa  be  (plaintiff) 
had  gottogoupottb^ofttM  car;  Ibat 
plaintiff  then  ran  to  the  car  hotue,  about  160 
feet  away,  got  a  ladder,  and  went  back  to 
the  engine,  and  requested  the  fireman  not 
to  start  the  train  until  he  Qjilaintlff)  went  up 
and  fixed  the  car;  that  In  response  to  tUa 
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the  dreman  said.  "What?"  and  the  plaiotiff 
replied:  "DanH  start,  because  I  bare  got  tb 
go  op  and  measure  the  car.  I  hare  got  to 
go  up  and  measure  the  ventilator;'*  that  there- 
ixpon  plaintiff  placed  the  ladder  against  the 
ontslde  of  the  car,  and  went  np  on  It  to  where 
the  Tentllator  was  located,  between  the  upper 
and  lower  decks  at  the  top  ot  the  car,  and 
while  he  was  measuring  the  rentUator  the 
train  was  started  by  the  engineer,  and  the 
plaintiff  was  thrown  down,  and  received  In- 
juries for  which  this  suit  Is  bronght  to  recover 
damage&  PlalntHTs  evidence  tended  to  prove 
that  the  engineer  was  not  in  or  aboat  the 
engine  when  plaintiff  went  tor  the  ladder, 
and  when  he  xetumed  to  the  car  and  spoke 
to  U19  fireman,  requesting  him  not  to  start 
the  train,  and  that  the  fireman  was  the  only 
person  then  In  the  engine;  that  this  train 
was  not  run  on  the  day  of  the  accident  by 
the  regular  conductor;  that  the  person  who 
was  conductor  was  on  the  car  when  the 
plataitlfl  went  Into  It  before  getting  the  lad- 
der, but  ttiat  he  did  not  then  know  he  was 
the  condoctOT;  that  this  train  was  known  as 
the  *^lem  Freight,"  and  left  Rutland  about 
half  past  6  o'clock  In  the  morning,  and  re- 
tamed  tiiere  at  about  the  same  hour  In  the 
evening  of  the  same  day;  that  at  the  time  of 
the  accident  tiiere  was  only  the  passenger 
car  attached  to  the  engine;  and  that  the 
plaintiff's  usual  working  hours  were  from  7 
o'clock  in  the  mmnlng  nntfl  6  o^dock  in  Oe 
evening. 

The  defwdant  claimed  that  at  the  thne  of 
the  accident  the  plaintiff  was  acting  as  Its 
servant  and  that  his  injury  resulted  from  the 
act  or  negligence  of  a  fellow  servant,  and  that 
consequently  he  could  not  recover,  and  at  tha 
dose  of  the  evidence  moved  the  court  to  di- 
rect a  verdict  fbr  it  on  this  ground.  It  now 
contends  that  It  was  error  for  ttie  court  be- 
low to  submit  to  the  jury  the  question  wheth- 
er the  idalntUf  at  the  time  of  the  accident  was 
In  Its  employ,  or  was  then  acting  as  the  serv- 
ant of  the  Rutland  Ballroad.  Some  of  ttie 
evidence  Introduced  by  the  defendant  tended 
to  show  that  plahitlff  was  tiien  its  servant, 
and  some  of  Its  testimony  tended  to  show  that 
he  was  tiien  in  the  employ  and  services  of  the 
Bc^land  RiUIroad  in  pofonnlng  its  duty  as 
contractor  to  Inspect  and  repair  the  cars 
the  defendant  The  plaintiffs  testimony  also 
tended  to  prove  tiiat  he  was  not  the  servant 
of  defendant  but  was  the  servant  of  the  Rut- 
land Railroad,  and  engaged  In  performing  Its 
service.  When  the  accident  occurred.  There 
being  a  conflict  in  the  testimony  on  this  point 
the  conrt  bdow  was  right  In  submltang  the 
question  to  the  jury.  Dnder  proper  Instruc- 
tions, tiie  jury  found  that  plaintiff  was  not 
then  the  servant  of  the  defendant  >nd  that 
he  Oxea  was  the  servant  ot  the  Rutiand  Rafl- 
road.  Bdng  under  Ihe  control  and  direction 
of  the  latter  as  his  mastra,  and  pertormhig  Its 
service  as  contractor,  the  plaintiff  was  not  a 
fdlow  servant  of  defendant's  servants  who 
Were  operating  the  train  In  question,  and  con- 


sequently the  doctrine  of  fellow  servant  does 
not  apply.  1  Shear,  ft  R.  Neg.  (2d  Ed.)  <  225; 
8  Wood.  B.  R.  (Ist  Ed.)  I  888;  GtoodfeUow  v. 
Ralhroad  Oo.,  106  Mass.  461;  Sawyer  v.  RaU- 
road  Go.,  27  Tt  870;  1  Shear.  &  B.  Neg.  (2d 
BdO  i  101;  Railroad  Oo.  t.  Gonxoy,  63  Mtsa. 
662. 

The  defendant  also  contends  that  It  was  n- 
ror  for  the  conrt  below  not  to  bold,  as  re- 
quested, that,  as  a  matter  of  law.  It  was  con- 
tributory negligence  for  the  plaintiff  to  go  op 
onto  the  car  as  be  did.  Instead  of  havtng  It 
run  down  by  defendant's  yard,  where  repairs 
were  nsoalty  made.  It  was  dearly  a  question 
of  tact  for  the  jury  to  detnmtne  whether  tiie 
plaintiff  enrdsed  the  care  and  prudmce  of  a 
prudent  man  under  like  drcumstances,  in 
view  of  the  purpose  tor  which  be  mounted  the 
ladder  and  wait  (mto  the  side  ot  the  car.  the 
proximity  of  other  trains  about  to  start  and 
the  notice  he  gave  tiie  flreman,  who  was  ap- 
parently hi  charge  ot  the  enghie.  In  view  of 
all  tiie  circnmstances  of  the  case,  it  could  not 
be  said,  as  a  matter  ot  law.  that  It  was  con- 
tributory negl^ence  for  plaintiff  to  do  as  he 
did.  Hence  this  contention  ot  the  defendant 
Is  not  sustahied.  These  are  the  only  grounds 
upon  which  the  court  below  was  asked  to  di- 
rect a  verdict  The  charge  ot  the  conrt  on 
the  subject  of  contributory  negligence,  as  ap- 
l^ed  to  this  case,  was  correct 

The  defendant  excepted  to  tiie  diarge  of  the . 
court  that  it  the  engbieer  was  away  from  the 
engine,  the  flreman  was  the  proper  person  tor 
him  to  notify  that  he  was  going  iq»  onto  the 
car,  provided  the  fireman  was  in  charge  of  the 
engine,  and  thesi  had  contrd  of  It  to  start  tt 
The  ground  of  this  exception  stated  at  tiie 
trial  bdow  was  that  t^e  conductor  was  tiie 
peison  to  whom  the  notice  should  have  been 
given.  Althon^  tiie  defendant  has  argued 
this  exception  In  this  court  on  the  ground  that 
there  was  no  evidence  tending  to  prove  that 
ttie  engineer  was  away  from  the  en^e,  as 
well  as  on  the  ground  of  exception  taken  be- 
low, he  is  conflned  tit  this  court  to  the  posltkm 
then  taken,  as  the  court  below  was  not  called 
upon  to  pass  on  the  question  of  the  snffldmcy 
of  evidence,  now  attempted  to  be  raised. 
However,  the  record  showjs  there  was  evidence 
tending  to  prove  that  the  engines  was  away. 
If  the  flreman  was  hi  contnd  of  the  engine, 
and  the  one  to  start  It  notice  to  him  would 
be  suflldait  to  make  detendaut  liable  for  In- 
jury to  platatlfl  by  tiie  careless  starting  of  the 
tratai  after  such  notice,  without  giving  him 
notice  of  the  purpose  to  start  it  and  an  op- 
portunity to  escape'from  the  perikms  podtion 
in  whldi  he  would  be  if  the  train  were  to 
start 

It  was  competent  to  inquire  of  the  engineer, 
who  was  Improved  as  a  witness  by  the  de- 
fendant as  to  what  were  the  duties  of  the 
fireman  in  respect  to  callhig  the  attention  to 
the  tact  that  a  person  was  engaged  in  his  du- 
ties about  the  tnUn,  if  he  would  be  in  dangei 
from  the  starting  at  the  engine.  Jodgmeu: 
affirmed. 
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UANN,  Inspector  of  Finance,  t.  BBADTOED 
SAV.  BANK  ft  TRUST  CO. 
CSnpreroe  Coart  of  Vermoot.   Orange.  May, 

1399.) 

CORPCyRATIONS— RIGHTS  OP  GRBDIT0R8  —  DB- 
TBRMINATION  BEFORE  DISSOLUTION-^Mnb- 
VBNT  SAVINGS  BAilK  AND  TRUST  OOMPAJIT— 

-  DISTRIBUTION  OF  ASSETS. 

1.  On  appeal  tbe  rights  of  creditors  on  diBW>hl- 
ttoQ  of  a  ctHTporatlon  will  not  be  decided  bl  ad- 
Ttnce  thereof. 

2.  Ab  y.  S.  §  4123.  provides  that  tbe  law  ap- 
plyins  to  fnsolTeDt  banking  auociatloo*  >hall 
r^nlate  proceedings  aeidnct  iniolTent  tnut  oom- 
panies  and  tbe  final  distribution  of  tMr  aaseta, 
and  section  4106  declares  that  the  words  "trust 
company"  shall  be  construed  to  include  "savings 
bank"  and  "trust  company,"  tbe  assets  of  an 
buwlToit  sarlogfl  bank  ana  tmst  company  must 
ba  diltilbnted  nndn  section  4063,  directing  the 
manner  of  distribution  of  the  asaeta  of  IcaolTent 
banking  asaodatlona. 

Apiieal  In  chancery.  Onuij^  county;  r^i«r, 
Chancellor. 

Petition  by  Ho«ea  Uanu.  Inspector  of 
flnauce,  against  tht  Bradford  8a-7lng«  Bank  & 
Tnut  Gonipany.  foi  the  appointment  of  a  re- 
eelTttt.  A  receiver  was  appointed,  and  from 
a  pro  Anrmr  decrae  for  distribution  of  Its  as- 
letB  the  recelrw  appeals  by  Its  direction.  Be- 
Tersed,  and  cause  remanded  with  mandate. 

TLe  agreea  statement  submitted  the  qnes- 
tlon  hoT.'  tne  assets  Woold  be  distributed  In 
eoflfc  of  h.  diSBolntlon,  setting  fortli  that  in  the 
performaucc  of  his  tost  tinder  tiie  dlrectl<m 
of  thu  conri  of  duocery  the  recelrer  had  been 
proceeding  In  aeoorOanee  with  V.  S.  cc  178, 
17«,  anj  that  an  order  for  a  dlTldend  to  the 
creditors  could  not  be  made  until  tbe  qnes- 
ttons  of  preference  had  been  determined.  The 
court  of  chancery  directed  tbe  receiver  to  ap- 
peal from  Its  order  to  the  supreme  court,  that 
the  questions  involved  might  be  determined 
by  said  court  as  early  as  convenient,  and  be- 
fore tbe  expense  of  a  trial  upon  tbe  avestl<m 
of  a  dissolution  of  the  corporation  had  been 
incurred. 

Hnuton  &  Stichney,  for  receiver.  CSark  C 
Fltta.  for  certain  creditors  claiming  preference. 

STABT,  J.  Tbe  defendant  was  organized 
aa  a  saTfogs  bank  and  trust  company  in  1871 
nnder  a  special  charter  granted  In  1870,  and 
did  business  as  sacta  until  February  1,  1898, 
when,  upon  application  of  the  inspector  of 
finance,  the  court  of  chancery  appointed  a  re- 
ceiver to  take  charge  of  the  assets  of  the  de- 
fendant, and  the  cause  comes  to  this  court  by 
appeal  from  the  order  ^f  that  court  t^at,  upon 
the  dissolution  of  the  corporation,  tbe  debts 
of  tiie  creditors  specified  In  tbe  charter  as  pre- 
ferred In  case  of  the  dissolution  of  the  cor- 
poration be  first  paid  out  of  the  assets  in  the 
bands  of  the  receiver.  The  corporation  has 
not  been  dissolved,  and  this  court  will  not 
pass  upon  the  rights  of  Its  creditors,  in  case 
the  corporation  Is  dissolved,  in  advance  of 
such  dissolution.  Turner's  Eix'r  v.  Lyman,  04 
VL  167,  24  AU.  763.  T.  S.  S  4123,  provides  Uiat 
ttie  provlBlons  of  the  law  apjdicable  to  Insol- 


vent bankli^  associations  shall  regnlate  pro- 
ceedings against  Insolvent  trust  companies, 
and  tbe  final  distribution  of  their  assets.  Id. 
S  410G,  provides  that  the  words  "trust  com- 
pany" shall  be  construed  to  Include  "savings 
bank"  and  "trust  company."  mis  suit  was 
Instituted  and  a  receiver  appointed  under  tbe 
law  applicable  to  insolvent  banking  associa- 
tions, and  the  assets  in  the  hands  of  the  re- 
ceiver must  be  distributed  under  that  law. 
Tbe  law  relating  to  tbe  distribution  of  the  as- 
sets of  an  Insolvent  banking  association  (T. 
S.  i  4063)  provides  tiiat  tbe  assets  of  the  as- 
sociation that  come  luto  tiie  control  of  the  re- 
c^vw  shall  be  applied:  (1)  To  the  payment 
of  the  costs  of  tbe  proceeding;  (2)  to  the  pay- 
ment of  the  circulating  bills  or  notes  of  tbe 
association  which  are  presented  and  proved  aa 
provided  in  this  chapter;  (8)  to  the  paymMit 
of  money  deposited  wltb  the  association  by 
savings  Imnks  or  savings  lustitutlous  existing 
under  the  laws  of  this  state,  but  not  exceed- 
ing tiie  amotmt  which  such  banks  or  Institu- 
tions are  allowed  by  law  to  deposit  with  such 
association;  <4)  to  the  payment  of  other  cred- 
itors. Ttie  creditors  of  each  class  shall  be 
paid  pro  rata,  and  no  creditors  of  any  class 
Shan  be  paid  until  the  creditors  of  the  preced- 
ing classes  have  been  paid  in  full.  These  are 
the  only  provisions  of  law  for  the  distribution 
of  the  assets  of  a  trust  company  In  the  hands 
of  a  receiver  appointed  under  the  law  appli- 
cable to  Insolvent  banking  associations,  and 
the  assets  in  the  hands  of  the  receiver  in  this 
cause  must  be  distributed  In  sccordance  wltii 
these  provisions.  In  the  statement  of  facts 
the  several  classes  of  debts  which  It  is  claim- 
ed are  preferred  are  specified,  and  It  does  not 
appear  that  there  are  any  circulating  bills  or 
notes,  or  that  there  are  any  debts  In  favor  of 
savings  banks  or  institutions.  Therefore  tbe 
assets  remaining  In  the  bands  of  the  receiver, 
after  paying  the  expense  of  the  receivership, 
must  be  applied  pro  rata  to  the  payment  of 
such  debts  of  the  corporation  as  have  been 
proved  and  allowed  In  this  cause  and  remain 
unpaid.  Decree  reversed,  and  cause  mnand- 
ed,  with  mandate. 


(TL  VL  8U> 

GRBGO  V.  WILLIS. 
(Supreme  Court  of  Vennout.   Windham.  Hay 

6,  1890.) 

BILLS  AND  NOTES— BVIDENCB— ADMISSIBILITY 
—PAYMENT  — FRAUD  — TRIAL— EXCEPTIONS- 
PARTNERSHIP— BVIDHKCB—WITNB8BBS  —  Ilf< 
PEACHMENT  ~  COMPETENCY  —  8TATUTB  OF 
FRAUDS— INSTRUCTIONS. 

1.  Error  cannot  be  predicated  on  the  ezclnslon 
of  evidence  where  the  record  fails  to  show  tlut 
at  tbe  time  the  evidence  was  offered  eitii»  the 
proof  as  it  then  stood  or  an  offer  to  make  for" 
ther  proof  made  such  evidence  relevant. 

2.  Where  the  issue  was  whether  the  note  had 
been  paid  by  a  contract  whereby  plaintiff  agieed 
to  purchase  an  ioterest  in  a  firm,  to  be  paid  for 
br  a  snrrender  of  the  note  to  tbe  defendant,  a 
creditor  of  the  firm.  It  was  not  error  to  exclude 
evidence  offered  by  the  plaintiff  to  show  when 
he  left  the  firm. 

8.  On  an  isane  whether  a  note  la  suit  had  been 
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paid  br  aa  affreement  wherebr  plaintiff  boDgbt 
an  interest  in  a  firm,  to  be  paid  for  by  a  sarren- 
der  of  the  note  to  tbe  defendant,  a  creditor  of 
the  firm,  it  was  not  error  to  exclnw  testimonr  of> 
fered  by  the  plaintiff  to  show  that  he  never  aold 
out  any  Interest  in  the  firm,  and  nerer  recdTed 
anything  from  the  sale  of  its  assets  wtien  ita 
InisinesB  was  dosed,  as  Immaterial. 

4.  When  a  note  aned  on  was  claimed  to  have 
been  paid  by  a  contract  whereby  the  plaintiff 
boaght  an  interest  in  the  firm,  to  he  paid  for  by 
a  anrrender  of  the  note  to  the  defendant  a  cred- 
itor of  the  firm,  it  was  not  error  to  exclode  tes- 
tlmonr  offered  oy  the  plaintiff  to  show  tliat  he 
was  Indooed  to  enter  Into  snch  <»ntract  by  frao^ 
when  tibere  was  no  proof  that  he  had  readnded 
tbe  contract,  or  that  the  defendant  had  partici- 
pated in  the  fraud. 

6.  Where  the  defense  to  an  action  on  a  note 
was  that  the  note  had  been  paid  by  a  pnrchase 
of  an  interest  In  a  firm,  and  plaintiff  claimed  that 
be  was  induced  to  pnrchase  sudi  interest  by 
fraud,  it  was  not  error  to  ezelade  evidence  that 
defendant  knew  the  firm  was  insoWent  when  the 
contract  was  made,  offered  on  the  question  as 
to  whether  the  members  of  the  firm  were  de- 
fendant's agents  in  inducing  plaintiff  to  purchase. 

6.  An  exception  to  the  exclusion  of  testimonr 
cannot  be  sustained  where  there  was  no  offer 
to  riKiw  its  relevancy. 

7.  That  no  note  waa  ^ven  t^^  a  firm  tor  the 
sum  loaned  to  it  by  the  father  of  one  of  the 
partners,  and  that  uie  loan  was  not  entered  on 
Its  books,  nor  the  fact  that  the  father  asristed  in 
compromising  with  Its  creditors  and  furnished 
mon^  for  the  members,  did  not  tend  to  prove 
that  the  business  of  the  firm  in  fact  belonged  to 
the  father. 

8.  Collateral  facta  testified  to  by  a  witness  on 
croBS-examinatioD  cannot  be  contradicted  tor  the 
purpose  of  impeaching  him, 

9.  Where  defendant  had  become  insane,  there- 
by rendering  plaintiff  incompetent  to  testify  as 
to  what  occurred  between  him  and  the  defend- 
ant relative  to  the  contract  in  issue,  it  was  not 
error  to  exclode  all  of  plaintiff's  testimony  as  to 
the  transaction,  though  the  part  relative  to  what 
occurred  between  bim  and  another  party  to  the 
contract  was  admissible. 

10.  The  liolder  of  a  note  a^^reed  to  purchase  an 
interest  In  a  firm,  to  be  paid  for  a  surrender 
of  the  note  and  collaterals  to  the  maker,  who 
was  a  creditor  of  the  firm.  The  collateral  waa 
surrendered,  hat  the  note  waa  not  Held,  that 
the  contract  was  an  executed  contract,  and  hence 
not  within  the  statute  of  frauds. 

11.  A  general  exception  to  the  cha^  stating 
what  the  evidence  tends  to  show  is  insufficient. 

12.  Where  there  was  evidence  that  the  note  in 
sidt  bad  been  paid  by  an  agreement  whereby  the 
[rfaintiff  agreed  to  purdiase  an  interest  in  a  firm, 
to  he  paid  for  by  a  surrender  of  the  note  and 
collateral  security  to  the  defendant,  a  creditor 
of  the  firm,  it  was  not  error  to  charge  tbe  jury 
tlkat,  if  they  fonnd  tliat  the  collateral  security 
was  sarrendered  as  daimed,  that  fact  was  signifi- 
cant as  showing  that  some  transaction  tiwlt  places 
but  did  not  indicate  its  terms. 

BzceptioDB  from  Windbam  coonty  court 
Action  hj  Andrew  Gregg  against  Masa  Wil- 
lis.  From  a  Jnc^meut  tcr  defendant,  plain- 
tiff brings  exertions.  Affirmed. 

Clarke  0.  Fltts.  Haskins  ft  Bchwenb,  and 
L.  M.  Bead,  for  plaintiff.  Waterman,  iSax- 
tin  ft  HItt,  tor  defendant 

THOMPSON,  J.  Hie  plaintiff  claimed  to 
recover  of  tbe  defendant  the  amount  of  a 
note  for  $1,000,  executed  and  delivered  to 
him  by  the  defoidant  No  question  was  mada 
as  to  tbe  ^ecutloa  of  tbe  note,  and  It  was 
omoeded  tbat  tbe  conslderaUon  tberefttr  was 


HBPOBTBIl.  (Vt 

fl.OOO,  delivered  to  the  defendant  b?  tbe 
plalntUt  at  or  aboot  tbe  time  of  its  encatton. 
Tbe  defoidaatfs  evidence  tended  to  show  ttiat 
at  tbe  time  bt  question  bis  boo,  H.  B.  Wlllia, 
and  B.  J.  Carey  were  partners  In  business  at 
BrattleboTOk  Vt,  under  the  firm  name  of  the 
Thorn  Medicine  Company;  that  Jane  19,  1890, 
he  loaned  them  tbe  $1,000  borrowed  of  ttie 
plaintiff;  tbat  tbereaftar,  In  the  summer  of 
1890^  tbe  idalntlff  purchased  m  one-third  in- 
terest In  the  business  of  the  company,  and 
agreed  to  pay  therefor  S1.800,  and  tbat  It 
was  then  mutually  agreed  by  tbe  plaintiff,  tbe 
defendant,  Carey,  and  H.  B.  WllUs  tbat  $1.- 
000  of  said  91.800  should  be  paid  the  defend- 
ant surrendering  to  bIm  the  note  In  suit 
and  certabi  collateral  security  pledged  with 
the  note,  then  held  by  the  pl^ntlff,  and  that 
this  should  pay  tbe  $1,000  loaned  the  firm; 
that  thereupon  tbe  plaintiff  surrendered  tbe 
collateral  security  to  the  defendant  bat  said 
bis  wife  had  tbe  note,  and  be  wldied  to  con- 
ceal from  her  the  fact  that  be  had  purchased 
ao  interest  in  tbe  convany,  and  that  be  could 
not  get  tbe  note  ^t  day,  but  would  there- 
after procure  It  and  surrender  It  to  the  de- 
fendant or  destroy  It  The  plaintiff  aev« 
surrendered  nor  destroyed  tbe  note,  but  pro- 
duced It  on  trial.  If  tbe  arrangement  was  as 
claimed  by  the  def aidant  It  then  and  there 
operated  to  extinguish  the  debt  of  $1,000  then 
owing  from  the  Ibom  Medicine  Compai^  to 
the  d^endant  and  tbe  note  In  suit  owing 
from  ttie  defendant  to  the  plaintiff.  Tbe  de- 
fendant's evidence  tended  to  show  that  plain- 
tiff remained  a  member  of  the  Arm  about 
eight  we^s,  and  tbm  sold  out  bis  Interest 
therein  to  his  partners  for  $1,000,  taking  ttielr 
note  Iberefor.  Some  months  aftor  the  sum- 
mer of  1890,  ttie  company  dosed  Ito  bustoess. 

1.  On  crMB-ezamlnaticm  of  H.  R  Willis, 
the  plaintiff  asked  him  If  tiie  flim,  at  the 
time  it  closed  Its  business,  was  not  owing 
toe  defendant  $2,000.  This  questl(m  was  txr 
eluded  as  Immatotel,  to  which  the  plaintiff 
excepted.  The  plaintiff  a:iso  excepted  to  the 
exclusion  of  bis  Exhibit  B.  Neither  of  these 
exceptions  can  be  sufltoined,  for  the  reasui 
that  the  record  does  not  show  that  to  tbe 
Iben  aspect  of  the  case,  the  question  or  Ex- 
hibit B  was  relevant  to  any  issue  on  trial  by 
reason  of  evidence  already  Introduced,  or  by 
reason  of  an  offer  to  show  facto  whlcb  would 
make  the  same  relevant  To  make  tbe  ex- 
clusion of  evidence  error.  It  must  appear  af- 
firmatively that  at  the  time  of  Its  exclusion 
the  record  of  the  trial  court  disclosed  sndi 
facto  ss  would  make  such  evidence  admlssIUe^ 
or  toat  In  ctumectlon  wlfli  tbe  offer  of  it 
tiiere  was  also  an  offer  to  show  such  facto  as 
would  render  It  admlstdble. 

2.  On  cross-examination  tbe  plaintiff  also 
asked  tbe  same  wltoess  when  tbe  plaintiff  left 
the  medicine  company.  If  he  ever  1^  It 
This  question  was  exdnded.  The  occeptlim 
to  Ito  excltulon  cannot  be  sustained,  fw  tbe 
reason  tbat  tbe  time  when  he  left  the  com- 
pany. If  be  ever  left  It,  was  Immaterial,  ma 


Digitized  by  Google 


VL) 


GIUBGO  T.  WILLI& 


2»1 


far  u  ai^  Issue  on  trial  was  concerned. 
While  ttie  question  might  have  been  permit- 
ted In  the  discretion  of  the  trial  court,  U  was 
not  rerartf  hie  enrar  to  CKdnde  It 

3.  If  It  were  tme  that  the  pbUntUt  nerer 
sold  out  any  Interest  In  the  medicine  company, 
and  neither  received  nor  was  paid  anything 
when  Its  property  was  sold,  and  never  re- 
oelred  anyOilng  for  hto  alleged  Interest  in  Qw 
firm,  such  facts  would  hare  no  tendraicy  to 
prove  tbat  the  note  In  anlt  was  not  extinguish- 
ed In  the  fnniinyr  dalmed  hy  the  defendant. 
Hence  the  offer  of  the  plaintiff  to  show  sndi 
fact  was  Kffopetly  ezduded. 

4.  U  the  plaintiff  bought  a  third  taiterest  in 
the  Tbom  Medicine  Company  under  an  kp- 
rsngement  by  which  the  note  was  paid  as 
flalmi»d.  there  was  no  evidence  tending  to 
show  that  he  ever  rescinded  the  contract  by 
whldi  he  became  such  partner.  There  Is, 
therefore,  no  occasion  to  discuss  the  relattve 
rights  of  the  defendant  and  plidntlff  bad  the 
latter  rescinded  the  contract  which  he  be- 
came ft  partner,  because  he  was  Induced  to  en- 
ter mto  It  by  the  frandulent  representations 
In  req>ect  to  the  business  and  property  of  the 
firm  made  to  him  by  his  partnem  There  bar- 
ing beoi  no  rescission,  the  defendant  was  not 
affected  by  anything  that  occurred  between 
the  plaintiff  and  his  partners  In  that  respect, 
unless  the  defendant  was  a  party  to  the  fraud. 
If  sach  a  band  was  perpetrated  upon  the 
{AUntlff,  there  was  no  evidence  trading  to 
prove  that  the  defendant  participated  In  tt 
Therefore  it  was  not  error  to  exclude  the  offer 
to  show  that  the  plftUitlff  was  hiduoed  to  bay 
an  Interest  in  the  firm  by  the  fraudulent  rep- 
resmtatlons  of  bis  partnos.  Nor  was  It  emv 
to  exclude  the  Inquiry  on  examination,  made 
to  H.  B.  Willis.  OS  to  whether,  at  the  time 
the  plaintiff  was  tovestlgatlng  the  affairs  of 
the  firm  with  a  view  of  making  the  purchase, 
Its  books  then  shown  him  did  not  disclose  that 
the  concwn  was  then  bankrupt  nils  last  ex- 
eestioa  cannot  prevail  for  the  further  reasm 
that  there  was  no  offer  to  show  any  relevant 
fact  by  the  witness  in  response  to  this  Inquiry. 

Bu.If  the  defendant  knew  that  the  company 
was  Insolvait  at  the  time  tiie  i^taitlfl  became 
a  partner  therein.  It  had  no  tendency  to  prove 
that  Carey  and  H.  B.  vmiM  were  Ihe  agente 
of  the  defendant  In  indndng  the  id^tlff  to 
purchase  an  Interest  In  the  company.  It  was 
solely  (m  the  question  of  such  agency  that  tlu 
plaintiff  offered  to  show  snch  knowledge^ 
The  evidence  offered  tending  to  show  such 
knowledge  was,  therefore,  properly  excluded. 

6.  In  rebuttal  the  plabttiff  Improved  H.  B. 
Traila  as  a  witness  and  asked  him  several 
questions,  which  were  excluded,  to  which  rul- 
ing the  plaintiff  euepted.  These  exceptions 
are  not- sustained  for  the  reason  that  there 
was  no  offer  to  show  any  relevant  tect  by  tta 
witness  In  reqxrase  to  these  questions.  Car- 
penter V.  WUley.  66  Yt  175,  26  Aa  488; 
Boadi  T.  OUdbeck,  64  V t  696,  24  AtL  989. 

7.  Tlw  fact  that  no  note  was  given  defend- 
ant for  the  91.000  by  the  company,  and  ttiat 


It  did  not  enter  the  loan  upon  Ita  books,  stand 
big  alone^  had  no  tendency  to  prove  tiiat  the 
bnslnow  of  the  company  was  In  fact  hU,  and 
the  reooid  docs  not  disclose  Oat  there  was 
any  other  evidence  vrtddt  would  make  It  ad- 
missible as  a  corroborative  drcunistance  or 
otherwise.  Nor  would  the  fact  that  some  time 
after  tite  plaintiff  left  the  firm  It  undertook  to 
compromise  with  Ite  creditors,  and  that  Qie 
defendant  assisted  therein,  and  furnished  the 
money  to  pay  the  credltorst  have  a  tendency 
to  prove  tiut  the  busbiess  of  the  company  be- 
Imiged  to  the  defendant  prior  to  the  thne  when 
the  j^afattlff  became  a  member  therein  Mar- 
tyn  V.  Curtis,  67  Tt  264;  81  All.  206.  Hence 
the  plalntifTi  execution  to  the  exclusion  of  his 
offa  to  show  such  tecta  cannot  avail  htan. 

S.  The  entire  testimony  of  the  4yy*tMifliit, 
takes  In  pexpetnam,  had  no  tmdency  to  rebut 
the  case  made  1^  the  defadant  nor  had  the 
parts  thereof  specially  offered  by  the  plaintiff 
any  tendency  to  prove  the  facts  to  establish 
whteh  they  were  offered  by  the  pUlntiff  In  re- 
buttal, and  all  this  testimony  was  property  ex- 
cluded. 

8.  On  croBS-uamlnation  of  Carey  the  plain- 
tiff elicited  tnm  him  the -statement  la  sub- 
stance, that  It  seemed  to  him  that  after  plain- 
tiff tecame  a  partnw  of  the  firm,  he  (the  wit- 
ness) reswesented  to  Fox,  Fnlta  ft  Webster, 
of  Boston,  one  of  tht&r  credftom,  that  idaln- 
tiff  was  ft  partner;  that  they  notified  some, 
houses  Willi  which  they  dealt  of  the  fsct  but 
Just  what  houses  he  covld  not  say.  The  parts 
of  the  Fulti  d^Bltlon  offered  to  Aow  that 
Fox,  Polta  ft  Webster  were  not  so  notified 
were  properly  ex6luded.  Whetiier  thef  were 
so  notified  was  a  collateral  matter  drawn  out 
by  the  plaintiff,  and  cnnnot  be  tiius  contra- 
dieted.  Again,  there  was  not  sufilduit  basis 
for  an  Impeachment  were  it  to  be  hdd  that 
tills  was  ft  matter  open  to  contradiction,  for 
a  fair  construction  of  the  testimony  of  tiie 
witness  makes  him  say  he  doea  not  know 
whether  this  Boston  credlt(»'  wu  notified  bj 
him  or  not 

10.  The  Issue  on  trial  was  whether  die  note 
In  question  bad  be»  paid  ot  extinguished  by 
the  alleged  arrangement  before  steted.  It 
appeared  that  toe  defendant  at  the  trial  below 
was  Insane  within  the  meaning  of  Y .  S.  | 
1237.  and  consequently  tiie  phUntifl  was  ren- 
dered Incompetent  as  a  witness  in  reqiect  to 
what  occurred  between  him  and  the  defend- 
ant relative  to  the  Issue  on  trial.  What  oc- 
curred between  the  plaintiff  and  H.  B.  Willis 
and  Osr^  by  my  of  purcfaaahig  an  Interest 
In  the  firm,  and  leading  up  to  the  alleged 
agreement  with  tiie  defendant  In  respect  to 
the  extlngnlduhent  ot  the  note^  waa  a  col- 
lateral  matter  upon  wUch  the  idalntiff  was 
a  emnpetent  witness.  Hone  v.  Low,  44  Vt 
66B.  The  plalntUTa  oBa  was  to  show  1^ 
hhnself  'fully  about  the  allied  trsnsaction 
which  defoidant  claimed  took  place  irttereln 
plaintiff  agreed  to  destroy  the  note  In  suit** 
This  included  what  took  place  between  plain- 
tiff and  defendant,  as  well  as  collateral  mat- 
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tera  between  plaintlCf  and  H.  B.  Willis  and 
Carey.  The  offer  being  In  part  inadmissible. 
It  was  not  error  to  exclude  It  In  wtiole. 

11.  niere  was  no  error  In  admltttns  tbe 
inten'ogatorles  In  chief  In  Oanj*»  d^o^tloa 
to  which  plaintiff  excepted. 

12.  The  plaintiff  was  not  entitled  to  a  com- 
pliance with  his  fourth  request  to  charge. 
The  contract  was  not  within  the  statate  of 
frauds,  U  as  claimed  by  tlie  defendant;  being 
an  executed  contract  Howe  t.  Cbevley,  56 
Vt  731. 

18.  The  record  not  showing  tbe  contrary, 
It  must  be  taken  that  the  court  below,  in  that 
pmrtion  of  its  charge  to  which  exceptlcm  was 
taken  by  the  plaintiff,  correctly  stated  what 
the  evidence  tended  to  show  in  respect  to  the 
agreement  by  which  It  was  claimed  the  note 
was  extinguished.  If  this  presumption  were 
not  to  prevail,  this  exception,  being  general, 
could  not  avail  the  plaintiff.  If  the  plaintiff 
claimed  tbat  the  trial  court,  In  Its  charge,  had 
misstated  or  misconceived  the  tendency  of 
the  evidence,  he  should  have  called  Its-  atten- 
tion to  this  ground  of  exception;  and  the 
mistake.  If  one  had  been  made,  would  then 
and  there  have  been  corrected.  This  not  hav- 
ing been  done,  that  court  bad  a  right  to  un- 
derstand that  the  exception  was  to  the  state- 
ment of  tbe  law,  and  not  In  respect  to  a  state- 
ment of  facts.  There  was  no  error  In  the 
statement  of  the  law  applicable  to  the  case. 

14.  It  was  not  error  for  the  court  to  in- 
struct the  Jury  that,  If  they  found  that  the. 
collateral  security  was  surrendered,  aa  claim- 
ed by  the  defendant.  It  was  significant  as 
showing  that  some  transaction  took  place  at 
that  time,  but  did  not  Indicate  its  terms.  Nor 
was  this  statement  even  argumentatlTfli  as 
claimed  by  plaintiff's  counsel. 

Jndgmoit  afltoned.' 


(71  vt.  168) 

In  n  CHAPMAN  et  aL 
(Si^nue  Gonrt  of  Vennont  "Winiaae.  June  B, 
1899.) 

DraOLTONOT—DISCHAROS— APPEAL— PRBFBR- 
BNCB  OF  CRBDITOB^PBRJURT. 

1.  As  BD  appeal  is  allowed  hy  V.  3.  S8  2136, 
2187,  from  a  discharge  by  the  court  of  Inaolvency 
to  the  court  of  chancer;  without  any  limitation 
on  the  effect  of  the  latter  conrfs  decree,  the 
parties  should  have  the  same  rights  In  that  court 
aa  are  allowed  la  other  cases,  and  may  appeal 
thereftom  to  the  supreme  court,  though  such  sec- 
tlons  do  not  provide  therefor. 

2.  An  affirmance  by  the  court  of  diancerj  of  a 
decree  of  the  court  of  InsolTencr  dischamua  an 
fauolvent  may  be  appealed  from  under  V.  8.  | 
981,  providing  Oat  a  party  may.  by  a  written 
mothm,  filed  at  the  term  In  which  a  final  ordw 
or  decree  Is  made,  appeal  therefrom  to  the  so- 

Sreme  court,  except  when  the  decree  ia  taken  by 
efaolt,  or  for  neglect  to  answer  agreeaUjr  to  rule 
or  order,  or  when  the  decree  is  for  foredosuro 
a  mortgage. 

8.  Ferjaiy  to  prevent  the  discharge  of  an  In- 
BolTent  mast  be  committed  in  tbe  inBoIveDcy  pro- 
ceeding, as  V.  S.  S  2135  provides.  It  commit- 
ted in  an  independent  proceeding,  it  would  not 
affect  his  right  thereto. 
4.  Ferjnqr  c<amnittfld  by  an  insolvent  to  aid  a 


mortgagee  to  increase  tiie  value  of  his  mortgngc 
at  the  expense  of  a  prior  mortgagee,  and  not  nf- 
fectiog  the  distribation  of  his  estate  among  bis 
creditors,  is  not  a  preference  or  attnnpted  pref- 
erence, of  a  creditor,  within  the  nwaaing  of  V.  S. 
&  102,  rdatlsg  to  insolvents. 

Appeal  in  chancery,  Windsor  county;  Taft, 

Gbancellor. 

In  tbe  matter  of  W.  Q.  H.  Chapman,  an  in- 
solvent debtor.  The  court  of  Insolvency  de- 
creed blm  a  discbarge,  and  E.  G.  White,  tbe 
assignee,  appealed  to  the  court  of  chancery. 
There  the  appeal  was  beard  on  the  report  of 
tbe  master  and  exceptions  thereto,  and  the 
decree  was  affirmed.  The  assignee  appeals. 
Affirmed. 

W.  W..8ti<&Dey  and  J.  O.  Soifent,  for  aih 
pellant  Gilbert  A.  Davla,  for  ai^llee. 

THOMPSON,  J.  Tbls  la  an  appeal  from  tbe 
decree  of  the  court  of  chancery  affirming  the 
decree  of  tbe  court  of  insolvency  granting  tbe 
insolvent  debtor  a  discbarge  from  all  debts 
and  claims  which  by  law  may  be  so  dischar- 
ged. The  insolvent  debtor  Insists  that  the  ap- 
peal should  be  dismissed  in  this  court,  be- 
cause y.  S.  SS  2136,  2137,  which  provide  for 
an  appeal  to  the  court  of  chancery,  contain  no 
provision  for  an  appeal  from  that  court  to 
the  supreme  court  Chapter  102,  V.  8.,  whldi 
relates  to  insolvency  proceedings,  expressly 
provides  when  the  decision  of  any  court  there- 
in mentioned  shall  be  final.  This  being  so,  it 
Is  dear  that,  when  an  appeal  was  allowed  to 
the  court  of  chancery,  without  any  limitation 
as  to  the  effect  of  Its  decrees,  It  was  Intended 
that  tbe  parties  should  have  the  same  rights 
in  that  court  as  are  allowed,  by  Its  rules  of 
practice  and  the  law,  in  other  cases.  This 
proceeding  does  not  fall  within  tbe  class  of 
cases  In  which  an  appeal  Is  denied  by  V.  S.  i 
981,  but  comes  within  its  provisions  allowing 
an  appeaL  Therefore  tbe  motion  to  dlBmias 
Is  overruled. 

During  tbe  pendency  of  the  proceedings  in 
the  court  of  insolvency,  a  suit  was  brought  by 
a  creditor  against  tbe  Insolvent  debtor  In  the 
court  of  chancery  to  foreclose  a  mortgage  giv- 
en by  him  so  long  prior  to  the  adjudication  of 
Insolvency  as  not  to  be  affected  by  It  In 
tbat  case  an  issue  arose  between  the  petitioner 
and  another  mortgagee  whether  $300  paid 
sucb  mortgagee  should  be  applied  on  a  cer- 
tain note  held  by  him.  The  master  finds  that 
the  insolvent  debtor  was  improved  as  a  wit- 
ness in  that  case,  and.  In  giving  his  testimony 
on  the  subject  of  tbe  ai^lication  which  he  di- 
rected to  be  made  of  the  9300,  committed  per- 
jury, with  the  intent  to  increase  the  value  of 
a  second  mortgage  hdd  by  tbe  petitioner. 
Tbe  appellant  claims  that  this  disentitles  the 
insolvent  debtor  to  a  discharge  under  V.  S.  fi 
2136,  which  enumerates  what  acts  on  the  part 
of  the  Insolvent  debtor  shall  prevent  his  being 
granted  a  discbarge.  The  perjury  found  by 
the  master  was  not  committed  in  tbe  insolven- 
cy proceedings,  and  therefore  does  not  fall 
within  tbe  kind  of  perjury  mentioned  In  Id.  } 
2t3&  Nw  waa  tt  a  pr^erenceb  or  an  attempt 
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«d  prefereDce,  of  a  creditor,  within  tbe  mean- 
InC  of  diapter  102.  If  the  perjury  bad-prond 
■nccesBfiil  in  eccompllBbing  Uie  pnrpOM  toe 
wliteb  It  was  committed,  It  would  not  hare 
affected  Itie  distrlbutloD  of  the  tusolTent  debt 
or*8  estate  amoug  bis  creditors  under  tbe  In- 
solveicy  law.  It  was  an  attempt  of  a  witness 
to  aid  one  of  tbe  i>artles  by  perjury.  Instead  of 
an  attempt  by  the  delitor  to  transfer  proper^ 
nnder  his  control  to  a  creditor  for  tbe  purpose 
of  giving  him  a  preference  over  other  cred- 
itors. Decree  affirmed,  with  costs  to  appellee, 
and  case  runanded  to  eonrt  of  cbancery. 


m  N.  H.  411) 

GREBNFIBFLD  t.  KBNNBTT. 
(Supreme  Court  of  New  Hampshire.  Strafford. 
March  17,  1899.) 

■VTDBMCB-OFFER  07  COHPROHISB— AFPBAL 
AND  SaROR-TRIAlj— ARQUIUINT 
OF  COUNSEL. 

1.  An  oflFer  of  coUipromlse  is  not  admisBible  In 
evidence  axaiost  the  party  maUug  it. 

2.  Whether  or  not  a  statement  of  a  PUty. 
offered  in  evidence,  is  an  offer  of  compromlae,  Is 
a  ouestion  of  fact,  and  not  reviewable  on  apiwaL 

8.  Where  counsel,  In  doBing  argumeot,  goes 
beyond  the  evidence,  for  the  purpose  of  prejo* 
dicing  the  jmy,  a  verdict  In  Siror  of  bis  client 
will  DC  set  aside,  unless  the  presiding  justice 
finds  that  tbe  iurj  were  not  iufioenced  by  the  re- 
marks,  or  tha^  their  effect  on  the  minds  of  the 
Jny  has  beer  wholly  raoeved. 

Action  by  John  Greenfield  against  A.  Oroe- 
ky  Eennett  Heaiing  on  motion  to  let  aaldu 
Terdlct  for  plalntlfl.   Verdict  aet  aside. 

Aasompelt  Ua  Inmber  woVL  JMal  by  Jmy, 
and  Twdlet  fbr.  tbe  plalntllt.  ^Hie  defendant 
read  In  erldmce  a  letter  tsom  tbe  plaintiff,  but 
was  not  allowed  to  read  a  postscript  to  It,  be- 
canae  tbe  court  found  It  contained  an  offer  of 
compromise,  and  the  defendant  excepted.  Tbe 
idalntlff'B  connsd,  bi  his  dosing  argament, 
said  tbat  he  **aboold  be  willing  to  try  this 
case  before  a  Jury  composed  of  parties  with 
whom  be  (tbe  defendant]  had  dealt"  Tbeie 
was  no  evidence  to  rapport  this  statement. 
Tbe  defendant  objecting,  the  idalntltt  with- 
drew tbe  remark,  and  adted  the  Jury  not  to 
consider  it  Tbe  court  thai  and  in  his  charge 
Instructed  the  Jury  to  disregard  tbe  remark, 
bnt  did  not  ftnd  tbat  Its  effect  upon  thdr 
minds  had  been  removed. 

Worcester,  Oafney  ft  Snow,  for  idalntUC. 
ndgerly  A  Mathews,  for  defoidant. 

YODNG,  J.  An  offer  of  compromise  la  not 
admissible  against  the  party  making  It  San- 
bom  V.  Nellson,  4  N.  H.  601,  50S;  Plummer 
T.  Currier,  52  N.  H.  387,  296.  When  the  state- 
ment of  a  party,  offered  In  evidence,  la  claim- 
ed to  be  an  offer  of  compromlae.  Its  admissi- 
bility raises  the  preliminary  question  whetb- 
it  Is  snch  an  offer;  and  this  question  may 
be  decided  by  the  trial  Judge,  or,  In  his  dis- 
cretion, be  submitted  to  the  Jury.  Bartlett  v. 
Hoyt  83  N.  H.  151;  Field  v.  Tenney,  47  N. 
H.  51S,  S21.  Being  a  qncttion  of  fact,  it  is 
■not  rcTlewaUe  here. 


Whenever  counsel.  In  Us  dosing  argnnwnt 
goes  outside  the  evidence  for  the  purpose  <tf 
prejudicing  the  Jury,  tbe  vordlct,  If  in  fiiTW 
of  his  client,  will  be  set  aside,  unless  tbe  pre- 
siding Justice  finds  that  tbe  Jury  were  not  In- 
fluenced by  the  remarks,  or  that  tbdr  dfect 
upon  the  minds  of  the  Jury  baa  bem  wboltj 
removed.  Bullard  v.  Ballroad  Co.,  64  N.  H. 
27,  6  AtL  838;  Perkins  T.  BnrlcT,  6*  N.  H. 
624,  15  AtL  21;  Jordan  r.  Wallace,  67  M.  H. 
175,  32  AtL  174.  Tliere  was  no  evidence  re- 
spectlDg  the  defendant's  dealings  with  other 
parties,  and  the  statement  of  the  plalntllTs 
counsd  to  tbe  effect  tbat  his  dealings  with 
tbem  had  uenally  been  of.  such  a  diaiacter 
that  they  would  be  llkdy  to  look  at  this  trans- 
action in  a  light  unfavorable  tot  tbe  defendant 
-was  not  fair  argument,  bnt  was  an  nnswoni 
and  Irrelevant  statement  unlawfully  tbrast 
Into  the  case  for  the  sole  purpose  of  pr^u- 
dldng  the  Jury  against  tbe  defendant;  and. 
since  It  is  not  found  that  this  remark  did  not 
have  Ita  natural  effect  upon  tbe  minds  of  the 
Jury,  tbe  order  must  be:  Verdict  set  aside. 

WALLACSI,J..dldnotslt  The  others  con- 
cnrredi 


m  n.  H.  4M> 

MOOBB  r.  MOOBB  et  sL 

(Supreme  Court  of  New  Hampshirei.  Bdmap. 

March  17,  1899.) 

WIZ.U— DEFAULT  OF  BXBGUTORr-FAIUm  TO 
PAT  LEGACIES— FORFEITURB. 

1.  Where  tbe  will  provides  that  the  executor 
shall  carry  out,  or  give  proper  bonds  for  the 
carrying  out  of.  the  provision  of  the  win  relating 
to  testator's  widow,  the  right  to  take  advantage 
of  the  executor's  failure  to  carry  out  such  pro- 
visiuiB  is  personal  to  the  widow,  and  terminates 
with  her  decease. 

2.  Testator  gave  to  his  dilldren,  except  J., 
$5  each,  and  to  his  widow,  Cor  life,  a  portion  of 
bis  estate^  and  the  residue  to  J.,  on  tbe  express 

SrovUon  that  he  diould  pay  sach  legacies,  bnt 
xed  no  tfane  In  which  they  should  be  paid.  J. 
failed  to  pay  the  legacies.  BM,  tbst  such  fail- 
ure, though  najnstifiable,  did  not  work  a  for- 
feiture of  J.'s  legacy  which  could  not  be  avoided 
1^  pannant  of  the  other  lendes. 

8.  Where  a  will  fixes  no  time  for  the  payment 
of  legacies,  payment  may  be  made  wnhln  any 
reaaonable  toot,  in  view  of  the  drcamstances. 

Writ  of  entry  by  George  F.  Moots  against 
Joseph  C.  Moore  and  another.  Judgment  for 

defendants. 

Writ  of  entry.  Facts  agreed:  David  F. 
Moore  died  testate  in  1888,  leaving  a  home- 
stead place  in  Laconla,  and,  surviving  him, 
a  widow  and  four  children,  of  whom  the 
plalntlfl  and  defendant  Joseph  C.  are  two. 
By  bis  will,  which  has  been  duly  allowed, 
be  gave  to  jeach  of  the  children,  except  Jo- 
seph C  $6,  and  to  his  widow  bis  household 
furniture  and  provtaions,  and  the  use  and  in- 
come of  one  undivided  half  of  hla  homestead, 
—tbe  latter  during  her  life,  or  ao  long  aa  she 
should  remain  unmarried.  He  also  ordered 
and  directed  that  his  widow  should  "be  fur- 
nished and  provided  with  a  good  and  com- 
fortable aupport  and  maintenance"  from  bis 
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eitate,  and  that  a  good  hone  and  carriage 
shonld  be  kept  ft>r  ber  use,  wltboot  expense 
to  her.  He  gave  the  residue  of  hla  estate 
to  the  defendant  Joseph  and  hlB  heirs 
and  assigns,  "but  npon  the  express  provision 
that  he  shall  pi^  the  before-mentioned  leg- 
acies, and  carry  out.  or  shall  give  proper 
bonds  for  the  carrying  ont.  the  proTlslons 
herelnbtf ore  written  for  the  support"  of  his 
widow.  He  appointed  Jraepb  O.  executor  of 
the  wlU.  The  widow  died  In  18D4.  The  de- 
fendant Jones  is  In  possession  of  the  home' 
stead  place  as  assignee  of  Joseph  0.,  an  In- 
■olratt  debtor.  The  plalntilT  seeks  to  re- 
corer  one  nndivlded  fburth  part  of  the  place 
on  the  ground  that  It  has  descmded  to  blm 
as  an  belr  at  law  of  Darid  F.,  because  Jo- 
sepb  G.  never  paid  the  legaclee  named  in 
the  will,  and  never  gave  proper  bonds  for 
carrying  out  the  provisions  of  the  will  in  re- 
qtect  to  the  support  of  David  F.'s  widow. 
The  defendant  Jones  is  ready  to  pay  the  teg- 
adea,  If  necessary  to  protect  bis  right  to  the 
demanded  premises. 

Walter  8.  Peulee.  for  plaintiff.  Stone  & 
Sbannra  and  Bdwln  F.  Jtmes,  for  defend- 
anta. 

BLODGBTT,  C  J.  Vm  the  purposes  of 
chis  lUQulry,  It  is  immaterial  whether  Joseph 
C  gave  proper  bond  for  the  support  and 
maintenance  of  the  widow  of  David  F.  If 
he  carried  out  the  provlslona  for  ber  support 
prescribed  by  the  wlU.  no  bond  was  required 
of  blm  by  its  express  terms;  and,  if  be  fiUled 
to  cury  out  those  provisions,  Ibe  right  to 
take  advantage  of  the  failure  was  personal 
to  ber,  and  terminated  with  her  decease. 

Assuming  that  the  idaintlfTs  fS  legacy  has 
not  been  paid,  and  that  it  is  not  a  mere 
charge  upon  the  land  devised  to  Joseph  C, 
the  remaining  question  is,  did  Its  nonpay- 
ment by  Joseiib  CI  constitute  a  breach  of  l^e 
condition  subsequent  attached  to  bis  estate, 
so  as  to  yroA  a  forfeiture  of  which  the  plain- 
tiff can  avail  himself?  Upon  the  evldoice 
before  us,  we  regard  it  as  plain  that  the  ques- 
tion must  be  answered  In  the  negative.  The 
mere  fact  that  the  legacy  has  not  been  paid 
does  not  of  itself  establish  a  forfeiture.  Vor 
aught  that  appears,  Its  nonpayment  may 
have  been  entirely  Justifiable,— as,  for  exam- 
ple, that  at  the  time  the  «tate  vested  In  Jo- 
seph OL  the  plaintiff  was,  and  ever  since  has 
been,  hta  debtor  in  excess  of  tiie  legacy,  t>r 
that  the  plaintiff  has  so  conducted  himself 
in  respect  of  it  as  to  amount  to  a  waiver  of 
tta  payment  "Regularly,  where  any  man 
will  take  advantage  of  a  condition.  If  he 
may  enter  be  must  enter,  and  when  he  can- 
not enter  be  must  make  a  claim;  and  the 
reason  is.  for  that  a  freehold  and  Inheritance 
shall  not  cease  without  entry  or  claim,  and 
also  the  feofler  or  grantor  may  waive  the 
condition  at  bis  pleasure."  Ca  Litt  21Sa. 
"In  such  case,  as  the  grantw  may  waive  the 
condition,  and  thus  allow  the  estate  to  con- 
tinue, notwithstanding  the  breach,  it  la  held 


necessary  for  blm  to  enter  If  be  can.  and.  If 
not,  to  make  claim,  as  evitence  of  the  asso:- 
tion  of  his  rights,  and  of  bis  Intoitlim  to  take 
advantage  of  the  breach;  otherwise.  It  will 
be  presumed  that  he  baa  waived  It."  Boi- 
ling V.  Riley.  44  N.  H.  9,  12.  But  suppose  It 
should  appear  that  there  was  an  unjustifla- 
ble  breach  of  condition  by  Joseph  O.  as  to 
the  legacy,  that  It  was  di^  dnnanded,  and 
that  the  plaintiff  seasonably  did  everything 
be  ought  to  have  doa%  "aa  evidence  of  the 
assertion  of  bis  rights,  and  of  his  Intention 
to  take  advantage  of  the  breaeb,"  It  la  not 
appsrent  bow  it  could  aid  blm  In  the  recov- 
ery wblch  he  seeks.  The  case  would  still 
remain  one  admitting  of  Just  pecuniary  com- 
pensation, and  when  this  is  so  equity  will 
Interfere  to  prevent  the  devesting  of  an  es- 
tate for  a  breach  of  covenant  or  condition. 
2  Story,  Bq.  Jnr,  <12tb  Bd.)  li  1811^1824. 
As  said  by  Bellows,  J.,  in  Smith  v.  Jewett, 
40  X.  H.  684,  **the  books  are  fuU  of  cases 
wh«e  courts  of  equity  relieve  against  for- 
feitures where  compensation  In  damages  can 
be  made";  and  it  Is  not  open  to  doubt  that, 
If  the  ^alntlff  obt^ns  his  legacy,  be  gets 
ail  that  the  testator  Intended  be  should 
receive,  and  all  that  In  Justice  be  Is  entitled 
to  have.  With  that  he  must  be  content;  for, 
giving  to  him  the  beneflt  ot  the  most  favor- 
able construction,  there  Is  nothing  to  distin- 
guish his  case  from  ordinary  cases  of  for- 
feiture, in  which  adequate  compensatim 
may  be  made,  or  that  would  incline  any 
court  *to  aid  him  In  the  rtgc«t>ns  exaction  of 
tiie  extreme  right  of  flvfeltnre,  if  aqy  was 
shown  to  exist" 

The  objection  that  It  Is  now  too'  late  to 
perform  the  condition  Is  not  sustained.  "A 
devise  upon  condition  Is  not  barred  by  lapse 
of  time,  when ,  no  time  la  named  within 
which  the  condition  may  be  performed." 
Page  V.  Whlddoi.  S9  N.  H.  60&  The  wlU 
fixes  no  time  for  the  paymwt  of  the  lega- 
cies. When  this  Is  so^  payment  may  be 
made  In  any  reasonable  time,  in  view  of  all 
the  drcumstances.  If.  therefore,  the  plaln- 
tllTs  le^cy  has  not  been  paid,  and  whether 
it  has  or  has  not  been  demanded  by  him,  we 
are  of  opinion  that  the  manifest  intention  ot 
the  testator  to  give  him  but  fS  may  still  be 
effectuated,  a  forfeiture  of  the  estate  avoid- 
ed, and  Justice  to  all  parties  done,  by  the 
paymtmt  of  the  legacy  and  interest  thoeon 
within  a  reasonable  time  by  the  aadgnee. 
When  this  Is  don^  Judgment  wUI  be  entered 
for  the  defendanta.  All  roocurred. 


(O  N.  H.  43S) 
BROWN  V.  PBASLBB. 
<Bivreme  Oourt  of  Mew  Hampshire.  ItarfansdL 
March  17. 1899.) 
TRBSPAss— TrrLa  or  dbfsndant. 
Where  a  referee  in  trenMsa  fonod  that  the 
lands  in  controTersy  were  within  the  bouadaries 
deacribed  In  a  deed  to  defeadant  and  tliat  he  bad 
hem  in  open,  viable,  notorious,  exeluidTe,  and 
I  adrerse  possession  of  them  for  more  than  20 
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yean  under  color,  tt  MtaoHifacd  Ui  titto  both  kg 
deed  and  preacripBoB. 

Trespass  qnare  cUtusnm  bj  Albert  Brown 
against  Daniel  O.  Peaslee.  Both  parties 
moved  for  judgment  on  a  referee's  report 
Judgment  for  defendant 

The  acts  which  the  plaintiff  claims  coo- 
■tltitte  the  trespass  to  his  land  were  the  con- 
stmctloo  and  occupation  by  the  defendant 
ot  a  building  tberemi  called  the  **Garrlage 
Honae/'  and  the  damping  itf  dbt  and  uod 
aronnd  It 

Martin  &  Howe,  for  plaintiff.  Sai^ent  ft 
XHee  and  Fred  H.  Goold,  for  defendant 

BLODGBTT,  0.  J.  The  real  controTersr 
between  the  parties  is  as  to  the  site  of  the 
dlTlstonal  line  between  their  lands.  Both 
dalm  under  deeds  which  necessitate  the  lo- 
cation on  the  ground  of  the  boundaries  de- 
scribed, and  In  addlticHi  the  defendant  claims 
bj  adverse  possession.  The  nteno  to  whom 
the  cause  was  sent  finds  as  a  matter  of  fact 
that  the  defendant's  deeds,  given  and  re- 
corded more  than  20  years  prior  to  the  enn- 
mencement  of  this  suit  include  the  land  In 
question;  "that  the  defendant  has  been  In 
tbe  open,  visible,  notorious,  ezclnstve^  and 
adverse  possession  of  tbe  land  described  In 
bla  said  deeds  for  more  than  twenty  jeATB 
before  the  date  ot  the  writ  under  odor  of 
title  thereto;  and  that  tbe  defendant  has 
bad  f^n,  visible,  notorious,  exclusive,  and 
adverse  possession  of  the  land  upon  which 
tbe  carriage  house  stands  for  more  than 
twenty  years  before  the  date  of  tbe  writ, 
claiming  under  color  of  tiUe."  Either  of 
these  findings  is  conclusive.  *^e  locatira 
on  the  ground  of  boundaries  described  In  a 
deed  Is  a  questlMi  of  fhct"  Xaaker  t.  OlUej, 
S&  N.  H.  675.  And  "possession  under  a  deed, 
duly  recorded.  Is  constructive  notice  that  he 
who  is  in  possession  Is  claiming  adversely. 
It  being  the  presumption  ttuit  he  Is  claiming 
under  and  according  to  his  title."  Forest  v. 
Jackson,  06  N.  H.  807,  3^;  Clark  v.  Clongh, 
65  N.  H.  43,  78,  23  Ati.  026.  By  deed  and  by 
prescription  the  defendants  title  Is  alike  In- 
contestably  established. 

The  exceptions  to  evidence  taken  at  tbe 
trial  require  no  consideration.  Judgment  on 
the  report  for  the  defendant  All  concurred. 


(68  N.  H.  438) 

SrOKH  T.  GEANITBI  STATB  FIBB  INS.  CO. 
CBuiwoow  Court  of  New  Hampshire.  Merrlmadt 
March  17,  1899.) 

IN8URANCB  —  FORrffiTURB  —  VACANCT-CON- 
DITIOH— CONSTRUCTION— QUBSTIOM  FOB 
JURT— INTEREST  INSURED. 
1.  Where  the  occapant  of  a  dwelling  left  It 
fntendiog  to  be  abseot  about  00  days,  leaving  the 
fuiniture,  {novisiona,  and  otbM  hoasefaoM  effects 
titereln  ready  for  use  on  her  return,  such  ab- 
sence was  not  u  a  matter  of  law,  a  **renioval 
of  the  occDpaDt,**  within  a  condition  of  a  policy 
thereon  providing  that  It  should  be  void  if  the 
premises  should  become  vacant  liy  the  ranoval  of 


tbe  occapant  and  so  remain  vacant  for  mon> 
tiian  SO  daya,  without  the  assent  of  the  Insnrefa 

2.  Where  ue  occopant  of  a  dwellliu  is  tem- 
porarily abscmt,  the  question  whether  it  is  "va- 
cant tbe  removal"^  of  tbe  occupant  witbin  a 
vacancy  condition  in  a  policy,  Is  for  the  determi- 
nation of  tbe  farj. 

3.  In  determining  what  Is  meant  by  tbe  j^rase 
"vacant  br  the  removal  of  tbe  occupant,  in  a 
condition  in  a  policy  against  VBcancy  by  removal, 
the  test  is  not  what  tbe  insurer  meant  by  it,  as 
shown  by  rules  of  a  board  of  underwriters,  un- 
known to  those  having  an  insurable  interest  in 
the  property,  but  the  ordinary  sense  of  the  worda 

4.  Tbe  liability  of  Insurers  on  a  policy  Issued 
to  a  decedent's  estate  Is  not  extinguished  by  a 
settlement  of  tbe  estate  by  the  executor,  and  de- 
livery of  tbe  insured  property  to  legatees  as  abeo- 
Inte  owners,  since  tbey  are  regarded  as  the  parties 
for  whose  baiefit  the  Insurance  was  effected. 

Action  by  George  R.  Stone,  executor,  ete^ 
against  the  Granite  State  Fire  Insurance  Com- 
pany. Tbe  case  was  taken  from  the  Jury  bj 
agreement  nnd  Rtlpttlatkm  tor  Jndgment 
Judgment  for  plaintiff. 

Assumpsit  upon  a  fire  Insurance  policy  dated 
June  10. 1895,  issued  to  "Urld  RoUlns*  estate." 
The  descriptive  part  of  the  policy  is  as  fol- 
lows: "$1,000  on  tbeir  1^-story  frame  dwell- 
ing bouse  and  ell.  $300  on  their  frame  bam 
connected.  $200  on  household  furniture,  beds 
and  bedding,  pictures  and  frames,  crockery 
and  glassware,  silver  and  plated  ware,  pro- 
visions, wearing  apparel  of  family,  and  fuel 
therein.-  Occupied  by  the  widow  of  TJrIel 
Rollins,  deceased.  Situate  In  Blast  Andover. 
N.  H."  August  10,-  18&7,  during  tbe  term  of 
the  policy,  tbe  Insured  buildings,  situate  on  a 
small  farm  about  half  a  mile  from  tbe  village 
of  Bast  Andover.  were  totally  destroyed  by 
fire.  Proof  of  loss  was  duly  furnished,  and 
suit  broagbt  January  27,  1808.  The  schedule 
of  loss  contained  no  Items  of  wearing  appar^. 
The  names  of  Julia  A.  Rollins.  Hannah  Wells, 
Mary  A.  Cutts,  Bertha  Prescott,  and  Maria 
Hammond  are  Indorsed  upon  the  writ  as  plain- 
tiffs In  Interest  The  defendants  pleaded  the 
general  issue,  with  a  brief  statement  (1)  that 
the  policy  sued  upon  was  at  tbe  time  of  tbe 
loss,  by  its  express  terms  and  conditions,  void 
and  Inoperative,  because  said  insured  prem- 
ises became  vacant  by  the  removal  of  the 
said  owner  or  occupant  on  May  20,  1S97,  and 
continued  to  remain  vacant  until  after  Angnst 
10,  18©7,  without  the  printed  or  written  con- 
sent of  said  company  Indorsed  on  said  policy; 
(2)  that  tbe  estate  of  Uriel  Rollins  bad  no  In- 
surable Interest  In  tbe  property  Insured,  and 
sustained  no  loss  or  damage  by  reason  of  said 
loss  by  fire.  The  policy  contained  tbe  follow- 
ing condition:  *vrbU  policy  shall  be  void  and 
Inoperative  during  tbe  existence  or  continu- 
ance of  tbe  acts  or  condition  of  things  stipu- 
lated against  as  follows:  If  without  such  as- 
sent [tbe  assent  In  writing  or  in  print  of  the 
company]  the  situation  or  circumstances  af- 
fecting tbe  risk  shall,  by  or  with  the  knowl- 
edge, advice,  agency,  or  consent  of  the  in- 
sured, be  altered  so  as  to  cause  an  increase 
of  such  risk,  ♦  •  •  or  If  the  premises  here- 
by insured  shall  become  vacant  by  the  re- 
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moral  of  the  owner  or  occupant,  and  so  remain 
racant  tot  more  than  thirty  days,  without 
such  BSBent"  Sftay  21,  1897,  Jolla  A.  BoIUna, 
widow  of  Uriel,  and  occupant  of  the  premises 
at  the  date  of  the  policy,  on  accoont  of  the 
■tate  of  her  health,  left  the  premises,  Intending 
to  remain  absent  until  the  laUer  part  of  Au- 
gust, and  takhig  with  hex  foiy  dothing  nec- 
essary  for  such  an  abs^ice.  The  furniture, 
proTlalona,  and  other  household  eftects  were 
left  ready  for  use  upon  her  return..  John  D. 
Aiken  leased  the  land  connected  wltb  the 
pronises,  and  had  the  use  of  the  bam  and 
Chaise  of  the  premises  during  ber  absence. 
He  stored  some  bay  and  fanning  tools  in  tiie 
bam,  had  the  keys  of  the  bous^  and  went 
into  It  in  the  daytime  at  least  twice  a  week. 
On  these  occasions  he  went  hito  each  room, 
tried  the  -windows,  and  saw  that  they  and  all 
outside  doors  were  securely  fastened.  The 
premises  were  not  In  any  other  way  occupied 
as  a  residence  by  any  person  from  May  21st 
untn  the  Are.  Subject  to  the  plaintiff's  excep- 
tion. Stone  testified  upon  cross-examination 
tliat  he  was  aware  that  the  following  was 
one  of  the  rules  of  the  New  Hampshire  Board 
of  Underwriters,  under  which  he  understood 
all  policies  in  this  state  were  Issued:  "Farm 
buildings,  outbuildings,  and  contents.  First 
nuHiih,  free  of  charge.  For  each  month  there- 
after short  rates  of  -one  per  cent,  per  annum 
Shan  be  paid.  Dwellings  temporarily  .vacated 
by  families,  teaving  furniture  therein,  shall 
not  be  considered  occupied  unless  some  per^ 
son  Is  left  In  charge  of  the  premises  and  re- 
siding therein."  There  was  no  evidence  that 
the  plaintiffli  In  interest  had  any  knowledge 
of  this  rule.  Mrs.  Rollins  understood  that 
If  she  abandoned  the  premises  as  a  residence, 
and  went  to  live  elsewhere,  it  would  be  neces- 
sary to  have  the  house  Insured  as  unoccupied. 
Neither  Stone  nor  the  defendants  had  any 
knowledge  or  notice  of  ber  absence.  The  wIU 
of  Uriel  Rollins  gave  to  his  wife  a  life  es- 
tate In  the  buildings  Insured,  and  the  use  of 
an  the  testator's  household  furniture  and 
elEects,  with  the  right  to  sell  any  of  the  fur- 
niture not  wanted  by  her,  and  gave  to  the 
other  plaintiffs  in  Interest,  who  are  also  re- 
siduary legatees,  "whatever  of  my  property 
may  be  left  at  tbe  decease  of  my  wife,  the 
use  and  possession  of  which  I  have  given  her 
by  this  will.*'  Stone  was  appointed  executor 
October  10,  1898.  and  took  out  the  policy  at 
Its  date.  He  was  not  an  agent  of  the  defend- 
ants authorised  to  write  policies,  but  sent  In 
applications  to  them,  upon  which  policies 
were  written  in  the  home  office.  He  did  so 
in  this  case,  and  p^d  the  premium  from  funds 
of  the  estate.  He  settled  his  account  as  execu- 
tor February  26,  1806,  having  paid  all  debts 
of  the  estate,  and  turned  over  all  property  of 
Ibe  estate  to  the  legatees.  The  property  de- 
stroyed under  the  third  Item  In  the  pcdicy  was 
valued  at  $222.23.  of  which  fTl-20  In  value 
had  been  tbe  property  of  Uriel  Rollins  In  bis 
lifetime,  and  the  balance  was  property  of  Mrs. 
RoUlns.  The  plaintiff  having  introduced  evi- 


dent tendlttf  to  pron  the  foregc^  fttcts, 
the  defendants  moved  that  a  verdict  be  di- 
rected for  them.  By  agreement  the  case  was 

taken  ttom  the  Jury.  If  the  defendants*  mo- 
tion should  be  granted,  judgment  is  to  be 
rendered  for  them;  otherwise,  a  verdict  Is  to 
be  entered  and  Judgment  rendered  for  the 
plaintiff  for  the  amount  which  he  Is  entitled 
to  recover  on  the  facts. 

George  R.  Stone  and  Saxtmt  ft  NUea,  tot 
plainticr.  Calvin  Page  and  Z«each  &  Stevens, 
for  defendant 

BLODO^TTT,  O:  J.  In  construing  insur- 
ance policies,  cotuti  are  governed  by  the 
same  general  rules  which  ore  applicable  to 
other  written  contracts.  That  la  to  say.  It 
is  the  duty  of  the  court  to  adopt  that  cod- 
structlon  of  the  policy  which,  in  its  judg- 
ment, shall  best  correspond  with  the  Inten- 
tion of  the  imrtleB.  which  to  to  be  ascer^ 
talned  from  the  wh<^e  Instrument,  tbe  na- 
ture of  the  property  to  which  tbe  language 
of  the  policy  Is  to  be  applied,  tbe  purposes  for 
which  such  property  Is  ordinarily  to  be  used. 
Its  situation,  and  the  manner  in  which  It  Is 
usually  kept.  These  general  rules  are  ele- 
mentary, and  are  recognized  and  approved 
In  unmerouB  text-books  and  decisions.  In 
the  present  case  the  property  Insured  mainly 
consisted  of  a  dwelling  house  and  a  bam 
connected  therewith,  wbldi  were  totally  de- 
stroyed by  fire  during  the  term  of  the  pol- 
icy; and  the  princlpsl  question  Is  whether 
the  temporary  absence  of  the  occupant,  on 
account  of  ill  health,  for  more  than  30  days, 
and  without  the  defendants*  assent,  avoided 
the  policy  under  a  condition  therein  that  It 
^ould  be  void  and  Inoperative  **lf  the  prem- 
ises hereby -Insured  shall  become  vacant  by 
the  removal  of  the  owner  or  occupant,  and 
80  remain  vacant  for  more  than  thir^  days," 
without  the  assent  of  the  insurers.  This 
condition  Is  to  have  a  reasonable  interpreta- 
tion, according  to  the  ordinary  acceptation 
of  the  language  used.  Id  other  words,  it 
Is  to  be  construed  as  it  would  usually  be 
understood  by  persons,  In  general,  reading 
and  acting  upon  It  Btupetski  r.  Insurance 
Co.,  43  Mich.  373,  6  N.  W.  401.  When  this  Is 
done,  it  Is  plain  that  a  temporary  absence 
of  tbe  character  appearing  In  this  case  can- 
not be  held  to  be  within  the  condition,  as  a 
matter  of  law.  "The  question  what  consti- 
tutes vacancy  or  nonoccupation  Is  one  of  law 
and  fact  to  be  determined  by  the  trior  of 
the  facts,  •  *  «  and  must  be  decided  in 
view  of  all  the  circumstances  of  the  case." 
Garr  v.  Insurance  Co.,  GO  N.  H.  513,  520. 
And,  tiierefore.  while  we  think  that  to  an  or- 
dinary mind  the  terms  "absence"  and  "re 
moval,"  when  applied  to  the  occupant  of  a 
dwelling  house,  do  not  convey  the  same,  but 
a  widely  different  meaning,  and  that  accord- 
ing to  tbe  common  understanding  persons 
leaving  their  houses  on  visits,  excursions,  or 
other  temporary  occasions,  do  not  remove 
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from  of  seaae  to  occupy  tbem.  It  Is  sufficient 
for  the  present  purpose  to  say  ttiat,  as  mat- 
ter of  law,  In  order  to  avoid  the  defend* 
uiti^  policy  by  reaaon  of  tbe  condlttoB  tbero- 
In  against  vacancy,  tbe  Insured  premlaea 
must  not  only  have  been  vacant  for  more 
tlian  30  days  wltbout  their  aasent^  but  tbe 
Tacmncy  mast  bave  been  occaalosed  "by  the 
removal  of  tbe  *  *  *  occupants*  th»e- 
from  (Cnmmtns  v.  Insurance  Co.,  67  N.  Y. 
200;  Herrman  v.  Insurance  Oo.,  81  N.  T.  184; 
StnpetskI  v.  Insurance  Co..  supra),  and  that 
the  questions  of  vacancy  and  removal  were 
for  the  determination  of  the  Jury,  under 
proper  instructions.  And  at  this  point  and 
In  this  connection  it  may  properly  be  ob- 
servecl  that  there  Is  no  real  conflict  of  doc- 
trine between  the  case  In  band  and  Sleeper 
T.  Insurance  Oo.,  66  K.  H.  401.  or  Moore  v. 
Inaorance  Ga.  61  N.  H.  1^.  6  Ati.  27.  In 
the  former  tbe  facta  were  essentially  diffw- 
ent  while  In  tbe  latter  tbe  controlling 
phrase,  "vacant  by  removal,"  was  not  in  tbe 
condition,  and  the  facts  were  almoet  ocactly 
tbe  Twene  of  those  before  ns. 

Tbe  fact  that  unknown  to  tbe  plaintiffs 
In  Interest,  one  of  tbe  roles  of  tbe  New 
Hampshire  Board  of  Underwriters  (which  It 
Is  said  makes  rules  and  rates  tor  tbe  guid- 
ance of  local  Insurance  agents)  provides 
"that  dwellings  temporarily  vacated  by  fam- 
ilies leaving  furniture  therein  shall  not  be 
considered  as  occupied  unless  some  person 
is  left  in  charge  of  tbe  premises  and  resid- 
ing therein,"  Is  quite  immaterial.  Tbe  dect- 
of  tbe  case  does  not  binge  upon  this 
mle.  Tbe  question  arising  upon  the  facts 
is,  what  does  tbe  phrase,  "racant  by  the  re- 
moval of  the  owner  or  occupant,"  mean,  as 
used  In  the  policy?  Tbe  test  Is  not  what 
the  defendants  may  bave  understood  tbe 
meaning  of  tbose  words  to  be  when  used  In 
tbe  business  of  Ore  Insurance,  but,  as  before 
stated  In  substance^  they  must  be  taken  in 
their  ordinary  sense,  as  commonly  used  and 
understood,  and  as  the  Insured  understood, 
and  could  properly  understand,  them,  from 
the  meaning  which  they  convey  to  the  com- 
mon mind.  Herrman  t.  Insurance  Co.,  su- 
pra. "In  tbe  absence  of  evidence  to  tbe  con- 
trary, tbe  language  of  tbe  contract  must  be 
understood  to  convey  the  ordinary  and  usual 
meaning  of  tbe  English  language  as  used  In 
tbe  community  where  tbe  parties  live."  Ken- 
daU  T.  Green,  67  N.  H.  662.  42  AU.  1T& 

The  contention  that  the  policy  bad  become 
Inoperative  at  the  time  of  tbe  loss,  because 
prior  thereto  tbe  executor  had  settled  his 
administration  account,  and  delivered  pos- 
session of  the  Insured  property  to  the  lega- 
tees, as  the  absolute  owners  thereof,  is  not 
tenable.  The  policy  is  to  be  construed  as  an 
open  one.  for  account  of  whom  It  may  con- 
cern. Its  isHuance  to  "Uriel  Rollins'  estate" 
was  in  effect  an  Insurance  of  the  property  of 
the  estate  covered  by  it  to  tbe  iMirtles  hav- 
ing a  pecuniary  interest  therein;  and  as  the 
estate  i«oved  te  be  solvent,  so  that  none  of 


the  Insured  property  was  required  for  the 
payment  of  debts,  the  legatees  under  Rollins' 
will,  who  are  tbe  plalnUffs  in  Interest  in  this 
suit,  are  to  be  regarded  as  the  parties  for 
whose  benefit  tbe  Insurance  was  effected; 
and  accordingly,  as  owners  of  the  property 
at  tbe  time  the  loss  occurred,  they  are  enti- 
tled to  recover  such  Insurance.  The  fact 
that  they  were  not  the  unconditional  owners 
at  tbe  date  of  tbe  Issuance  of  the  policy  did 
not  preclude  them  from  having  an  insurable 
Interest  In  the  property  at  that  time  as  leg- 
atees. An  interest,  to  be  Insurable,  does  not 
necessarily  depend  upon  the  ownership  of 
property.  "It  Is  now  well  established  that 
even  one  who  has  no  title,  legal  or  equitable. 
In  the  property,  and  no  present  possession  or 
right  of  possession  thereof,  yet  has  an  In- 
surable Interest  therein,  If  be  will  derive 
benefit  from  Ite  continuing  to  exist,  or  will 
suffer  loss  from  Its  destruction."  Williams 
V.  Insurance  Co.,  107  Mass.  S79,  and  authori- 
ties cited;  Insurance  Co.  v.  Bohn,  48  Neb. 
743,  750.  67  N.  W.  744;  Merrett  v.  Insurance 
Co..  42  Iowa,  11;  Wood,  Ins.  H  88,  40;  Hay, 
Ins.  (2d  Ed.)  Si  80,  91,  415. 

The  defendants'  motion  Is  denied.  -  As  a 
matter  of  law.  the  policy  did  not  become  In- 
operative through  the  temporary  absence  of 
Mrs.  Rollins,  and  whether  the  defendants* 
risk  was  Increased  thereby,  It  was  the  prov- 
ince of  tbe  jury  to  determine.  Judgment  for 
tbe  plalntlftB  fbr  91.371.20  and  Interest  All 
concuTDML 


(«  N.  H.  «7K) 
ROBERTS  T.  RICE  et  aL 
(Supreme  Court  of  New  Hampshire.  Merrimack; 
March  17,  1809.) 

OBBD8— AFPBAIf-RBAL  ACTIOMS-BVIDIDHCaB. 

1.  An  VDacknowledged  deed  of  real  ueojuKtj  i» 
valid  as  against  adverse  claimants  yfixQ  do  not 
claim  under  the  grantor  thereof. 

2.  ObjecTtioQ  that  bd  office  copy  of  a  deed  oflfer- 
«d  in  evidence  was  not  evidmce  of  what  the  orig- 
inal contained  cannot  be  first  raised  on  aiipeal. 

3.  Defendanta  claimed  title  under  their  father. 
At  the  trial  plaintiff  introduced  testimony  that, 
when  ber  grantor  bought  the  property  for  a  home 
for  defendants*  mother,  he  said  to  defendants* 
mother,  "You  have  got  a  good  home  as  long  as 

f'ou  live  by  paying  the  taxes,  insurance,  and  keep-- 
ng  the  house  in  repair;"  to  which  statement  It 
did  not  appear  defendants'  mother  made  reply. 
Held,  that  euch  teatimony  was  admissible,  since 
defendanta'  mother  was  in  possession,  and  her  ad- 
mission, implied  from  her  silence,  mat  plaintiffs 
grantor  was  the  owner  of  the  property,  was  a^ 
irmatiTe  evidence  of  plalntiCrs  title,  notwltb- 
Btandiog  the  fact  that  defendants  claimed  under 
their  father,  and  not  their  mother. 

4.  Where  defendants  claimed  title  under  their 
father,  tbe  fact  that  during  possesdon  of  the 

S remises  iff  their  niQther,  after  the  fatfaer*a 
ealh,  she  bad  charge  of  the  insurance,  and  pro- 
cured poIIciPii  to  be  iBsned  on  the  buildings  there- 
on to  plaintiff's  grantor  and  herself,  was  an  ad- 
mission by  her  that  plaintiff's  grantor  bad  an  In- 
terest in  the  proper^. 

5.  An  error  which  is  not  alluded  to  In  the  argn- 
ment  on  appeal  will  he  regarded  as  waived. 

e.  Books  kept  by  insnrance  agent,  since  deceas- 
ed, in  tbe  regular  course  of  bla  bosisesa,  were 
adndsrible  to  show  poUdss  issaed  to  thtod  par- 
ties. 
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Exceptions  from  Merrimack  comity. 

Wiit  of  entry  by  Lydla  J.  Boberts  against 
Alice  P.  Rice  and  'another.  Judgment  ttx 
plalntlfT,  and  defendants  bring  exceptions. 
OTermled. 

Flea,  nul  disseisin.  Facts  found  by  tbe 
court  The  plaintiff  Introduced  a  deed  of  the 
demanded  premises  to  herself  from  Ellen  J. 
Roberts,  dated  August  29,  1892,  and.  subject 
to  the  defendants'  exception,  an  office  copy  of 
an  unacknowledged  deed  from  Andrew  L. 
Boberts  to  Ellen,  dated  January  16,  1874: 
The  stated  ground  of  the  exception  was  that 
the  deed  was  without  acknowledgment  The 
transfer  of  the  title  to  Andrew  from  Moses  E. 
Dow  was  proved  by  a  recorded  deed  dated 
May  2,  1859.  Dow's  title  was  admitted,  ex- 
cept as  affected  by  the  m(H*tgage8  bareinafter 
mentioned.  The  defendants  are  the  children 
of  Timothy  8.  and  Clara  L.  Matthews,  and 
claim  title  by  prescriptlui,  and  under  two 
duly-recorded  mortgage  deeds  from  said  Dow 
to  Tobias  Roberta,  dated  December  7,  1857, 
and  January  20,  1869.  The  only  evidence  In 
support  at  the  claim  under  the  mortgages  was 
the  production  of  office  ct^ies,  and  the  testi- 
mony of  the  defendant  Alice  P.  Rice,  as  fol- 
lows: "I  saw  a  mortgage,  Tobias  Roberts  to 
my  father,  handed  to  my  mother  by  him. 
He  said:  'Mother,  keep  this  mortgage;  yon 
may  never  want  It  bnt  keep  it  This  Is  the 
only  direct  title  we  have  to  this  place,— the 
only  title  we  have.' "  She  further  testified 
that  this  occurred  when  her  fath«-  was  on 
bis  deathbed;  that  she  saw  the  mwtgage  In 
his  desk  after  his  death,  and  had  seen  her 
mother  searching  for  It  later  without  finding 
tt  The  witness  was  11  years  old,  and  her 
sister  Mary,  the  other  defendant  9  years  oUA, 
when  their  father  died.  Prom  about  the  time 
of  the  conveyance  of  Dow  to  Andrew,  the 
premises  were  occupied  by  Timothy  and  bis 
family,  ontli  his  death.  In  1870,  and  after  that 
by  his  widow  and  children,  until  the  widow's 
death.  In  1896.  There  was  no  evidence  of  a 
claim  of  title  or  right  of  i>osseesl<ni  as  against 
Clara  or  any  obe,  by  either  of  the  dilldren, 
untU  aftor  Clara's  death.  The  (ffemlaes  were 
taxed  to  Timothy  from  1859  until  his  death, 
and  subsequently  to  his  heirs,  except  In  1890; 
when  they  were  taxed  to  Andrew.  Clara  re- 
fused to  pay  the  tax  ot  that  year,  mitll  it  was 
made  out  to  Timothy's  heirs.  Andrew  died 
In  1892.  Timothy  ot  Clara  have  paid  the 
taxes,  and  there  was  no  evidence  of  any  In- 
terference with  tbelr  possession  until  the 
bringing  of  this  suit  Andrew  lived  in  New 
York,  and  bought  the  premises  through  the 
agency  of  bis  brother  Frank,  for  the  purpose 
of  providing  a  home  for  Clara,  his  sister. 
Subject  to  the  defendants'  exception,  Lizzie  U. 
Sargent  testified  that  immedlatdy  after  the 
tfeed  was  made,  Frank  said  to  Clara,  "Tou 
have  got  a  good  home  as  long  as  you  live,  by 
paying  taxes  and  bisurance  and  keeping  the 
bouse  In  repair."  The  plaintiff  also  put  In 
•vidence.  subject  to  exception,  entries  upon 
a  policy  register  k^  by  one  Bary,  an  instuv 


ance  agent  in  Plttefleld,  now  deceased,  tend- 
ii^  to  show  the  issuance  of  pedicles  upon  th« 
buildings  oa  the  ivemlses,  and  the  household 
furniture  therein,  in  which  the  insured  were 
Andrew  and  Clara.  The  entries  we^e^I■  the 
yean  1883, 1885, 1887. 1889.  and  1891.  Then 
were  also  entries  in  the  handwriting  of  the 
witness  who  prodaced  the  register,  showing 
the  Issuance  of  a  like  policy  in  1893  to  An- 
drew's estate  and  Clara;  a  policy  on  the 
buildings  only  to  Lydla  J.  Roberts,  In  la&i; 
one  on  buildings  and  furniture  to  aara  In 
1895;  and  a  like  policy  to  Clara's  hehv.  In 
1896.  It  appeared  that  Clara  att^ed  to  the 
Insurance  on  the  property.  The  consideration 
of  the  conveyance  from  Dow  to  Andrew  was 
stated  hi  the  deed  as  9675,  and  this  was  jtbe 
sum  furnished  by  Andrew.  As  tending  to 
show  tt  was  not  the  full  consideration,  the 
defendants  offered  the  Inventory  of  the  estate 
of  Moses  Dow,  father  of  Moses  B.  Dow. 
made  hi  1S^4,  showing  that  the  premises  were 
appraised  at  |1,000.  The  evidence  was  ex- 
cluded, and  the  defendants  excepted.  Tbe 
court  found  that  tbe  occupation  of  Clara  and 
Timothy  Matthews  was  not  advprw  to  th-it 
of  the  plaintiff  and  her  grantors,  and  thttt  tin 
plaintiff  was  entitled  to  Judgment. 

Sargent  Se  Nlles,  f«  plaintiff.  EdgOTly  & 
Mathews,  for  defendants. 

PIKE,  J.  1.  The  verdict  was  Jostlfled  by 
tbe  evidence,  If  the  testimony  ezc^»ted  to  was 

properly  received. 

2.  Tbe  deed  of  Andrew  L.  Roberts  to  the 
plaintiff's  grantor,  although  unacknowledged, 
was  valid  as  against  the  defendants.  Ac- 
knowledgm^t  and  record  are  required  only 
as  protection  to  creditors  and  subsequent  pur- 
chasers without  notice.  The  defendants  claim 
hi  opposltl(Hi  to  Andrew's  tlUe,  not  under  it 
and,  as  against  them,  the  absoice  of  acknowl- 
edgment was  ImmaterlaL  Stevens  v.  Morse, 
47  N.  H.  632.  633;  Cashing  v.  MUter,  62  N.  H. 
517,  624.  The  defendants  now  for  the  first 
time  contend  that  the  oSlce  copy  was  not  evi- 
dence of  what  tbe  unacknowledged  deed 
contained.  Tbe  objection  Is  purely  technical, 
and.  If  relied  upon,  should  have  bera  stated 
specifically  at  the  trial,  so  that  the  plaintiff 
might  have  an  opportunity  to  obviate  it  by 
offering  the  deed  Itself.  The  failure  to  do 
this  was  a  waiver  of  the  objection.  Heath  t. 
Heath,  68  N.  H.  292;  Halnes  T.  Insurance 
Co.,  69  N.  H.  199;  Sanborn  T.  Wilder,  68  N. 
H.  471,  41  Atl.  172. 

3.  The  testimony  of  Uszle  O.  Sargent  was 
properly  received.  It  does  not  appear  that 
Clara  made  any  reply  to  tbe  statement  ot 
Andrew's  ^^t  concnming  the  terms  undex 
which  she  was  permitted  to  bold  the  prem- 
ises. Her  silence,  under  the  circumstances, 
was,  in  effect  a  declaration  that  Andrew  was 
tbe  owner.  Corset  v.  Paul,  41  N.  H.  24,  28. 
She  was  in  pos8es8l<Hi,  and  her  declaration  as 
to  Andrew's  ownership  was  affirmative  evi- 
dence of  the  plaintiff's  title,  notwithstanding 
the  fact  that  the  defendants  do  not  claim  ub- 
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der  ha,  bat  claim  under  Tltnotlir.  Spence  t. 
Smith,  IS  N.  H.  &S7,  502;  Bradler  r.  Spoflord, 
23  N.  H.  444,  446. 

4.  ▲  part  oi  tbe  entries  on  the  pollcj  regla* 
ten  were  made  far  an  fnsnxance  acent.  aince 
deceased,  and  a  part  br  the  wltnesa  who  pro- 
duced the  reglslera.  Tb^  were  all  made  In 
the  regular  end  uanal  course  ot  business, 
pemmB  whose  duty  required  them  to  make 
the  entries,  and  were  evidence  that  pt^ctea  ot 
Insurance  on  the  buildings  and  furniture  had 
been  Issued  to  Andrew  and  Clara.  Lasonne 
r.  BaUroad,  66  N.  K.  846,  24  AtL  902.  17  L. 
K.  A.  S25.  It  aKwared  that  Clara  attended 
to  the  insurance^  and  that  the  policies  refer- 
red to  were  issued  from  an  office  In  Plttsfleld, 
where  she  lived.  This  tended  to  prove  that 
(Saxa  procured  the  p<^cleB  to  be  issued  to 
Andrew  and  herself,  which  fact  waa  evldraice 
ot  an  admission  hj  Clara  that  Andrew  had  an 
interest  In  the  propa^.  Clara  waa  In  posses- 
slon  when  the  pollciea  were  issued,  and  an  ad- 
mission her  waa  evidence  of  the  plalntllTa 
title.  Splice  V.  Smith,  supra;  Bradlejr  t. 
Spc^ord.  supra. 

6.  The  qnestlMi  of  tbe  admlssIbUlty  of  the 
Inventory  of  Moses  Dow's  estate,  not  having 
been  alluded  to  In  argument,  Is  regarded  as 
waived,  and  has  not  been  considered.  Bxcep* 
tifHiB  overruled. 

PABSONS,  J.,  did  not  alt  The  otheta  oon- 
cnrred. 


(«  N.  H.  flS) 

HABTBT  T.  MOBSB. 
(Snpmne  Onut  of  New  Hampshire.  Herrimat^ 
Mardi  17.  1869.) 
C0NTBR8I0N— HBA8URS  OT  DAXAOBS. 
Where  plaintiff  made  a  contract  with  D.  A 
K.  to  cat  nUlway  tlei  from  timber  standing  on 
thdr  land,  aod  to  pay  them  all  that  he  sboald 
reedve  for  the  ties  above  10  ceats  eadi,  and  tlie 
tlei^  after  they  were  cot,  were  attached  and  sold 
onder  a  writ  against  D.  &  B.,  the  measure  of 
plaintiff's  damages  for  the  conTerrioD  was  the 
anmrnt  he  was  entitled  to  retain  on  a  sale  of  tbe 
tIcsL  with  Intnest,  snd  not  the  valoe  of  the  ties 
at  tta  times  of  the  attadiment 

Ezc^tiona  from  Merrimack  county. 

ActiMi  biy  Jidm  G.  Hiarvey  against  Fred  W. 
Morse.  There  waa  a  Judgment  for  plalntUF. 
and  be  excepts.  Exception  overruled. 

Trover  for  railway  ties.  The  plaintiff  made 
A  contract  with  D.  &  E.,  whereby  he  was  to 
cut  the  ties  from  timber  standing  tqion  their 
land,  and  pay  them,  for  the  ties  and  for  draw- 
ing to  the  railroad,  all  that  he  should  receive 
tor  them  over  10  cents  each.  Under  the  con- 
tract  ^e  plaintiff  employed  and  paid  choppers 
who  cat  tbe  tlea,  which  D.  &  E.  drew  out  and 
piled  on  land  of  the  railroad.  While  tbe  plain- 
tiff was  negotiating  a  sale  of  the  ties  to  the 
railroad,  they  Were  attached  and  sold;  upon  a 
writ  against  D.  &  E.,  by  the  defendant,  a 
deputy  sheriff.  Subject  to  the  plaintiff's  ex- 
ception, the  court  refused  to  Instruct  the  Jury 
that  the  measure  of  his  damages  was  the 
valiw  of  the  ties  at  tbe  dat«  of  Oie  oooveraiou. 


and  Inatrueted  them.  Instead,  that  the  meas- 
ure of  bis  damages  was  the  amount  which  be 
waa  entitled  to  retain  upon  a  sale  of  the  ties, 
or  10  cents  for  each  tie,  with  Interest.  The 
Jury  returned  a  verdict  accordingly. 

Napoleon  B.  Bale  and  Albln.  Miartln  * 
Howe,  for  plaintiff.  Bnrabam,  Brown  A  War- 
ren, for  defendant. 

PIKE,  J.  The  ccmtraet  between  D.  ft  B. 
and  the  plafaitiff  did  not  constitute  a  sale  ot 
the  ties.  It  was  simply  an  agreement  where- 
by the  plaintiff  obtained  a  q>eclal  property  In 
them  for  cutting  than  and  negotiating  their 
sale.  The  value  of  this  special  property  was 
fixed  by  the  agreement  at  10  cents  a  tie.  In 
no  event  was  the  plaintiff  to  receive  mate  than 
thia  from  the  contract  The  general  proper^, 
retained  by  D.  &  E.,  waa  of  an  uncertain 
value,  and  depended  upon  the  sale  the  plain- 
tiff might  be  able  to  effect  The  proceeds  ot 
the  sale,  less  the  value  of  the  plaintiff's  In- 
terest, was  the  share  which  D.  &  B.  had  In 
the  transaction.  When  the  attachment  was 
made,  the  plaintiff's  part  of  the  contract  was 
practically  performed,  although  the  sale  was 
not  complete.  The  general  property  in  tbe 
ties  remained  In  D.  &  B.,  and  was  subject  to 
attachment  for  their  debta.  Tbe  plalntlfTs 
damages  were  (Hily  tbe  ralue  of  his  special 
property,  and  this  was  what  the  Jury  were  In- 
strocted  to  allow  him.   Exception  overruled. 

PARSONS,  J.,  did  not  sit  The  others  oon" 
cuiisiL 


(«  N.  H.  463> 
PINKHAM  et  at  v.  GLOYEB  et  aL 
(Supreme  Coort  of  New  Hampshire.  MerrhoaA 
Mai«fa  17,  1889.) 
APPBaX^ONCLUSrVBNESS  OF  FINOINO. 

Where  there  is  evidence  on  whicdi  a  GndiDS 
of  fact  or  of  mixed  law  and  fact,  by  the  trial 
court,  could  have  been  based,  sodi  finding  Is  con- 
dorive  on  aiveal. 

Exceptions  from  Merrimw^  county. 

Suit  by  E.  N.  Plnkham  and  others  against 
George  W.  Glover  and  oOiers.  From  a  de- 
cree for  defendants.  plaintHts  brli^  excep- 
tions. Exceptions  overruled. 

Bill  in  equity  to  compel  the  defendants  to 
deliver  to  the  plaintiffs  certain  property  of 
the  Advent  Christian  Church  of  Concord. 
Facts  found  by  the  court  Tbe  plalntias  and 
defendants  twtb  claim  to  be  the  regularly 
elected  and  qualified  officers  of  the  church, 
and  as  such  entitled  to  the  possession  of  the 
property.  For  many  years  a  religious  society, 
called  since  1869  the  Advent  Christian  Churdi 
of  Concord,  has  worshipped  in  Its  church 
building  In  Concord.  The  churdi  records  in- 
troduced contain  a  "confession  and  covaiant" 
signed  by  the  members,  a  constitution  and  by- 
laws purporting  to  have  been  adopted  Febru- 
ary 19,  1890,  and  wtiat  purport  to  be  records 
of  meetings  and  the  annual  election  of  officers 
to  tbe  present  time.  Artltde  3  of  tbe  constltu- 
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Uon  Is  u  fcrtlows:  **Tbe  ofBcen  nt  tbSM 
HuatSk  shall  cooalst  ot  two  elders,  two  dea- 
cona,  a  secretary,  a  treaanrer,  and  the  Snn- 
day*Bcbool  superbttendent,  who  shall  constl- 
tDte'Sa  official  board.  They  shall  be  elected 
annually  by  ballot"  One  of  the  by-laws  pro* 
▼Ides  that  *1t  shaU  be  the  duty  of  the  official 
board  to  take  charge  of  the  temporal  affairs 
of  the  church."  According  to  the  records, 
the  defendants  were  elected  i^ficers  ot  the 
church,  conaUtutlng  the  c^clal  board,  at  the 
annual  meeting  in  January,  1807.  Early  In 
18&3  dissension  arose  In  the  diurdi  and  so- 
idety,  and  the  members  became  divided  into 
two  parties.  The  subject  of  dlBsenslon  was 
the  conduct  of  the  pastor  (rf  the  church;  tlie 
then  officers  and  a  majority  of  the  chnnih 
(the  defendants  hi  this  snlQ  being  opposed  to 
hhn,  while  the  plaintiffs  favored  him.  Some 
time  prior  to  the  trouble  about  the  pastor 
there  had  been  talk  among  the  members,  aug- 
gested  In  the  first  Instance  by  the  pastor,  that 
it  would  be  for  the  advantage  of  the  church 
to  become  regularly  Incorporated  under  Pub. 
SC  c.  152.  In  Nov«nber  artldes  of  IncoriMra- 
don  were  drawn  up  and  circulated  for  signa- 
ture. Forty-two  persons  signed  them,  35  of 
whom  were  members  of  the  church.  Twenty 
of  the  signers  were  offlcws  of  the  tihurch,  or 
members  of  their  families.  Notice  of  the  pro- 
posed Incorporation  was  publicly  given  from 
the  pulpit,  and  all  persons,  whether  members 
of  the  church  or  not,  who  desired  to  join, 
were  invited  to  smd  In  their  names  to  the 
official  board.  The  parties  promoting  the  in- 
corporation did  not  understand  they  were  or- 
ganl^ng,  and  did  not  intend  to  organize,  a 
new  or  independent  church.  Their  purpose 
was  to  organize  the  ^stlng  church  as  a  cor- 
poration, and  to  dissolve  or  abandon  the  ex- 
isting organization.  They  did  not  Intend  that 
the  members  of  the  par^  which  favored  the 
pastor  should  be  Invited  to  Join  the  corpora- 
tion or  should  become  members,  except  with 
the  consent  of  the  official  board,  and  supposed 
that.  If  the  proposed  plan  of  reorganization 
and  dissolution  was  carried  out,  their  church 
association  with  those  members,  whom  they 
considered  not  in  harmony  with  them,  would 
be  terminated.  The  articles  of  incorporation 
were  duly  recorded  In  the  office  of  the  secre- 
tary of  state  November  23,  18B3,  but  were 
not  recorded  in  the  city  clerk's  office.  The  ar- 
ticles provided  that  the  first  meeting  of  the 
new  corporation  should  be  held  on  the  first 
Thursday  of  January,  1884.  On  that  day  a 
meeting  was  held,  at  which  only  persons  who 
had  siiriieJ  the  articles  of  Incorporation  were 
permitted  to  take  part,  by-laws  were  adop^ 
ed,  and  officers  elected.  At  this  meeting  the 
spting  pastor  was  elected  a  member  of  the 
new  corporation,  made  chairman  of  the  meet- 
ing, and  chosen  as  pastor.  No  meeting  of  the 
organization  of  1890  was  held  on  the  first 
Monday  of  January,  1S94,  as  required  by  the 
by-laws  as  amended  March,  1891.  Some  time 
in  January  members  of  the  plaintiffs'  party 
applied  to  a  jDstlce  to  call  a  meeting  under 


PDb.  St  c.  14%  II 16,  IT.  A  warraiit  ing  Is- 
sued and  notice  given  for  a  meeting  January 
29,  1804.  The  defendants*  party  attended  at 
the  time  and  place  of  meeting,  and.  as  they 
were  plainly  In  the  majority,  the  plahitlffB 
refused  to  proceed  with  the  meethig,  and 
none  was  held.  January  29,  18M.  10  mem- 
bers of  the  defenaants'  party  then  joined  In  a 
petition  to  a  Justice  to  call  a  meeting  under 
»aiA  statute.  A  warrant  was  Issued,  and  up- 
on due  notice  a  meeting  was  h^  February 
21, 1894,  and  officers  and  a  pastor  were  elect- 
ed In  accordance  wMli  ^e  by-laws.  The  war- 
rant for  this  meeting  contained  the  following 
article:  "(4)  To  see  If  the  church  mUl  vote 
to  dissolve  Its  organization."  At  the  meeting. 
*^im  motion,  action  on  article  4  in  said  war- 
rant was  Indefinitely  postponed."  The  ques- 
tion covered  by  the  article  was  not  presented 
or  considered  at  any  other  meeting.  ShmTtly 
prior  to  the  call  of  this  meeting  It  was  un- 
derstood that  the  proposed  incorporation  was 
defective  for  lack  of  record  In  the  dty  clerk's 
office.  SUue  Februaiy  21,  1804,  the  defend- 
ants have  continued  to  act  nndw  the  organ- 
hsatlon  of  1890,  and  claim  the  personal  prop- 
erty as  the  officers  of  the  Advent  Christian 
Churd)  of  Concord  as  then  organized.  They 
make  no  claim  as  officers  of  the  proposed  in- 
corporation. No  furtb^  action  was  taken  In 
the  Incorporation  proceedings,  but  the  same 
were  abandoned  and  the  records  destroyed. 
One  of  the  plaintiffs*  party  protested  against 
proceedings  at  the  meeting  of  February  21, 
1891.  Since  the  meeting  toe  Incorporation  on 
the  first  Thursday  of  January,  1891,  the  plain- 
tiffs' party,  comprising  19  members  of  the 
church,  have  claimed  that  the  action  of  the 
defendants  In  relation  to  the  proposed  incor- 
poration was  a  secession  from  the  Advent 
Christian  Chun^  of  Concord  as  organized  in 
1800.  The  defendants  have  occupied  the  orig- 
inal church,  which  Is  the  prc^erty  of  Individ- 
uals. The  plaintiffs  have  maintained  services 
elsewhere,  and  have  kept  up  an  organization 
and  elected  officers.  The  plaintiffs  are  the 
official  board  under  this  organization.  Dele- 
gates from  both  organizations  have  been  ad- 
mitted to  the  state  conference  of  the  Advent 
Christian  Church.  There  Is  no  difference  oi 
faith  or  creed  between  the  parties.  So  far  as 
It  Is  a  question  of  fact  the  court  foimd  thst 
the  action  taken  hi  reference  to  Incorporation 
of  the  church  was  not  such  a  secession  from 
the  original  church,  and  forfeiture  of  member- 
ship rights  therein,  as  to  Invalidate  the  meet- 
ing of  February  21,  1894,  called  upon  petition 
of  the  defendants*  par^.  The  court  ruled 
that  the  defendants  were  the  official  board  of 
the  Advent  CSirlstlan  Church  of  Concord,  and 
ordered  the  bill  dismissed,  and  t3ie  plaIittUD> 
excepted. 

Henry  F.  Hollls  and  Sargent  A  Nlles.  for 
plaintiffs.  Martin  ft  Howe,  fw  defendants. 

WAIA^AGB,  3.  The  legal  title  to  the  prop- 
erty In  controversy  Is  In  the  "offldal  board* 
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at  the  Advent  Clirlgtian  Chorcb  of  Concord. 
Tlie  dAfendants  are  tbe  official  board,  and  aa 
muSx  entitled  to  the  propert?  In  qnettUBi,  nn- 
lesi  their  action  In  relation  to  the  Incorpora- 
tion of  the  church  was  a  secession  from  the 
original  church.  Whether  tbe  question  of  ae- 
cesslon  Is  to  be  regarded  as  one  of  fact,  or  aa 
one  of  mixed  law  and  fact  (Hale  r.  Emett, 
53  N.  H.  9,  80,  106;  Holt  T.  Downs,  58  N.  H. 
170,  171;  Congregational  Church  v.  Blood,  62 
N.  H.  431),  the  finding  of  the  court  at  the 
trial  term  that  the  defendants*  "action  In  ref- 
erence to  Incorporation  of  the  church  was  not 
Boch  a  secession  from  the  original  church,  and 
forfeiture  of  membership  rights  therein,  as  to 
luTalidate  the  meeting  of  February  21.  1894," 
la  conclusive.  There  was  evidence  upon 
which  the  finding  could  properly  be  made, 
and.  no  error  of  law  appearing,  It  la  not  open 
to  revision.   Exception  overruled. 

PARSONS.  J.,  did  not  sit  The  oOiert  con- 
cwred. 


w  M.  B.  ttO> 

OBEGO  T.  THTJRBBE. 

(Bnprema  Oonrt  of  New  Hampshire.  HOlsboro. 

Mardi  IT.  1899.) 

■QtHTT  —  JURISDICTION— ADSQUATB  RKHBDT 
AT  LAW— HORTQAQBS— AaaiONllBNT^->UBN— 
PRIORITY  —  HISRBPRB8BNTATI0N  —  INSOIi- 
TSNCT— DAUAOiCS. 

1.  Where  plaintiff  purchased  secarltles  believ- 
ing them  to  be  a  first  lien  on  property,  bat  which. 
In  foct,  were  sobject  to  two  prior  Hens,  prevloua- 
ly  held  by  the  seller,  eqatty  has  iorlidlctlon  of 
plaintiff's  suit  either  to  compel  the  seller's  as- 
dgnee  In  iDBolvency  to  porchase  plalntltTs  secnrl- 
tiee  at  their  par  value  or  that  they  be  decreed  a 
first  lien  on  the  proiierty,  aince,  even  though 
plabitiff  had  an  adequate  remedy  at  law,  his 
right  cootd  not  be  so  conveniently,  speedUy>  and 
economically  estaUl^ed  thereby. 

2.  Where  plaintiff,  preddent  of  a  ueorlty  com- 
pany, pnrchaaed  a  mortgage  from  the  company, 
throngn  its  secretair  and  treaanrer,  which  on  Its 
tece  appeared  to  be  a  first  lien  on  the  property, 
and  which  both  plaintiff  and  the  secretary  at  the 
time  believed  was  a  first  lien  thereon,  and  plain- 
tiff, though  having  every  opportunity  to  investi- 
gate the  title  afforded  to  tm  other  officer  of  the 
company,  neglected  to  examine  it  for  two  years, 
tbe  fact  that  the  company  had  previouBly  held 
two  other  mortgages,  which  were  prior  liens  on 
auch  property,  one  of  which  it  hnd  sold  to  another 
and  tbe  other  it  had  foreclosed,  did  not  entitle 
plaintiff,  in  a  suit  in  eqoity  against  the  com- 
pany's assignee  in  insolvency,  to  compel  such  as- 
rignee  to  purchase  plaintiff's  mortgage  at  its  par 
value  or  pay  off  the  prior  incumbmnces. 

3.  Where  a  security  company  sold  idalntiff  a 
mortgage  represeDted  to  be  a  first  lien  on  tbe 
property,  which  in  fact  was  subject  to  two  prior 
nens  thereon,  plaintiff  waa  not  entitled  to  eonq^el 
dre  company's  asai^ee  In  tnaolvency  to  purchase 
BOCh  mortgage  at  its  par  valne,  or  to  discharge 
the  prior  liens,  as  seainst  tbe  company's  credlt- 
ora;  it  appearing  that  the  property  was  snfD- 
dent  to  pay  all  the  liens  theieon.  without  having 
first  exhausted  his  aecnrity  nnder  the  mortgage. 

Exceptions  from  Hlllsboro  county. 

Suit  by  I>avld  A.  Gregg  against  Lester  F. 
Tbnrber.  assignee  In  Insolvency  of  the  Se- 
curity Trust  Conipany.  From  a  Judgment  In 
tevor  of  defendant  dlamisalng  the  petition, 
plaintiff  brings,  exceptions.  Overmled. 
46A^16 


Petition  alleging  that  the  Secnrlty  Troat 
Omnpany  waa  a  corporation  lately  doing  bnat- 
neas  In  Nashtia,  In  said  county,  and  In  the 
state  of  North  Dakota;  that,  while  engaged 
In  boslnesB,  It  would  talce  notes  secured  by 
mortgages  on  real  estate  running  to  Itself, 
and  negotiate  the  same  to  such  parties  as 
might  desire  to  buy;  that  Anna  Slack  gave  her 
promissory  note  to  said  trust  company  for  (3,- 
500,  and  executed  and  delivered  to  said  trust 
company  her  mortgage,  covering  480  acres -of 
land  situated  In  the  county  of  Grand  Forks 
and  state  of  North  Dakota,  and  said  trust 
company  afterwards  sold  said  note  and  mort- 
gage to  the  plaintiff  for  the  sum  of  ^,500, 
representing  to  him  that  the  same  waa  a  first 
mortgage  upon  the  land  described  therein,  aa 
the  mortgage  stipulates;  that  at  the  time  the 
plaintiff  bought  said  mortgage  and  note  there 
were  two  prior  mortgages  upon  the  aame 
property,  aggregating  |2,000,  which  are  still 
outstanding  uiran  it;  that,  while  the  plaintiff 
held  said  mortgage  undischarged  on  said  land, 
said  trust  company  sold  160  acres  of  said  mort- 
gaged premises  for  (1,750  to  one  Joy,  who 
sold  tbe  same  for  $2,250  to  one  Nalgle,  who 
la  now  In  possession  of  tbe  same.  Wherefore 
the  plaintiff  prays  that  said  Ttiurber,  assignee 
of  said  trust  company,  may  be  ordered  to  pay 
to  him  the  full  amount  of  said  mortgage,  with 
Interest,  or  that  be  may  be  ordered  to  pay 
said  prior  mortgages  and  incumbrances,  and 
adjust  matters  with  said  Joy  and  said  Nalgle. 
to  the  end  that  the  plaintiff  may  have  a 
first  mortgage  as  was  Intended,  and  for  such 
other  relief  as  may  be  Jnst  Facts  found  by 
the  court:  The  Security  Trust  Company  was 
organised  In  1889,  and  continued  in  bnalneas 
until  July,  1898,  when  It  suspended.  It  re- 
sumed business  again,  January  29,  1894,  and 
finally  snapended,  and  went  Into  the  handa 
of  the  assignee,  October  9.  1896.  mie  plain- 
tiff waa  a  director  and  president  of  the  com- 
pany unto  July,  1896.  The  company  did  a 
general  banking  business,  receiving  dq^oslts 
subject  to  check.  It  also  did  a  savings-bank 
business,  having  a  savings-bank  department 
separate  and  apart  from  its  other  business.  It 
also  loaned  money  upon  Western  mortgages. 
The  Western  office  was  in  charge  of  one  Clif- 
ford, of  Grand  Forks,  who  loaned  the  money 
sent  to  htm  from  the  Nashua  office  upon  such 
security  as  lie  chose  to  take.  The  general 
manager  of  the  Eastern  office  was  one  Sar- 
gent. Clifford  made  the  loans  upon  hia  own 
Judgment,  and  the  notes  or  bonds  were  sent 
on  to  the  East,  and  generally  the  mortgage 
security,  with  tbe  abstract  of  title,  the  applica- 
tion, and  other  papers  connected  with  each 
particular  loan.  Sometimes  the  papers  came 
together.  At  other  times  the  abstract  was  for- 
warded subsequently,  and  sometimes  It  was 
not  forwarded  at  all.  Sargent  had  nothing 
to  do  with  making  the  loans.  They  were 
brought  before  the  executive  board,  and  ac- 
cepted, but  before  accepting  them  every  mem- 
ber had  an  opportunity  to  Investigate  them. 
In  all  cases  of  flnt  mortgage  loans,  however. 
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the  money  was  paid  to  the  Western  borrower 
bj  GUffoid,  and  tbe  papen  were  tben  forwmrd- 
ed  to  the  MaAna  office  tea  lale.  7b«r  bad 
confidence  In  Clifford,  and  sappoeed  hla  In- 
vestigation waa  aU  rlxht  They  had  eonfl- 
doice,  also.  In  Sarsent  The  plaintiff  knew 
that  all  Western  toana  were  placed  on  Clif- 
ford's Judgment,  and  the  executive  board  act- 
ed when  required.  After  the  mortgages  were 
recelred  from  the  Western  office,  they  were 
odd  b7  Sargoit,  as  Baatom  manager  and 
treaanrer  of  the  Security  Ttust  Company,  to 
Inveator^  and  tbe  money  recdved  was  from 
tbne  to  time  leloaned  upon  like  aecarltieit 
which  were  In  their  turn  forwarded  and  eold. 
In  May,  3^88,  the  company  became  somewhat 
embarraased.  At  that  time  the  plaintiff  held 
the  notes  and  obligations  of  the  company  to 
a  large  anuunt  For  tbe  pmpoae  of  siqtply- 
Ing  caah  to  tbe  company,  he  surrendered  to 
It  tala  notes  and  obligations,  and  in  their  place 
took  a  certificate  of  dqto^t  for  approximately 
fOI^OOO,  with  $90,000  of  what  purported  to  be 
first  mortgages  upon  Western  property  as  col* 
lateral.  October  8^  1894.  the  plaintiff  por- 
chaaed  $60,000  of  the  collateral  securities,  and 
gave  op  his  certificate  of  deport  and  his  ex- 
cesa  nt  collateral.  Sargent  made  the  aale  m* 
der  a  apedal  vote  of  the  executive  board. 
Anumg  the  securities  so  purchased  were  tbe 
Slack  note  and  mortgage,  which  were  in- 
closed In  a  paper  wrapp^  bearing,  among 
others,  the  following  statem«jt:  "No.  4,069. 
Guarantied  Flrat  Mortgage.  Anna  Slat^  and 
Husband,  Grand  Forks  Co..  N.  D.  To  Se- 
curl^  Trust  Company,  Nashua,  N.  H.  $3,- 
500."  Up  to  July  8, 1897,  there  was  no  formal 
asa^inment  of  tbe  mortgage  to  tbe  plahitlff. 
It  was  done  m  that  day,  and  the  asirignment 
recorded  on  July  80th  following.  The  mortgage 
was  not  a  first  mortgage,  but  was  In  fact  a 
third  mortgage  upon  a  i>ortIon  of  the  land. 
■The  prior  mortgages  were  for  $800,  ^,200, 
and  $1,265,  respectively.  The  $800  mortgage 
Is  an  asset  of  the  company's  savings-bank  de- 
partment and  came  Into  the  hands  at  the 
assignee  as  such.  The  $1,200  mortgage  Is 
owned  by  a  resident  of  Pennsylvania,  having 
been  aoU  to  him  by  a  representative  of  tbe 
company.  The  third  mortgage,  of  $1,255,  was 
owned  the  company  from  die  time  of  Its 
issa^  December  21,  ISdl,  unto  after  the  pur- 
chase of  the  Slack  mortgage  by  tbe  plaintiff. 
The  company  subsequently  foreclosed  tbe  $3.- 
266  mortgage,  and  sold  160  acres  of  the  land 
for  $1,760,  unbeknown  to,  and  without  the 
consent  ctt  tbe  plaintiff.  At  the  time  of  the 
sale  to  the  plaintiff,  he  supposed  he  was  pur* 
chasiDg  a  first  mortgage,  and  Sargent  also, 
then  ant^msed  it  to  be  such;  the  fact  of  the 
prior  mortgages  having  escaped  his  memory. 
The  sale  was  made  on  the  face  of  tiie  papers 
themselves,  which  the  plaintiff  then  undid 
and  looked  over,  and  without  any  repreaenta- 
tlona  by  Sargent  or  any  one  connected  wltti 
the  company  that  the  mortgage  was  a  first 
one.  The  plaintiff  relied  upon  the  statements 
on  the  papers,  and  made  no  other  Investiga- 


tlon.  It  la  also  found  that  there  was  probaUy 
no  knowledge  or  Inf  ormatkm  In  req>ect  to  the 
mortgacB  In  the  possession  ot  Sargent  whldi 
was  not  In  the  possession  of  the  plaintiff. 
When  the  ^alntlff  took  the  mmtgage,  the 
abstract  of  title  was  missing.  Two  days  later 
the  plaintiff  requested  one  Russell  to  make  out 
a  list  of  all  the  missing  papers,  and  Invest^to 
in  regard  to  theuL  No  efficient  Investigation 
was  made  aa  to  the  mortgage  in  question  until 
September,  1896.  The  plaintiff  was  In  Grand 
Forks  In  1888  and  1896,  but  did  not  examine 
the  records,  wblch  would  have  shown  tbe 
existence  of  the  prior  mortgages.  He  did  not 
discover  the  state  of  the  tttie  until  the  fall 
of  1806.  On  and  previous  to  May  10.  1883, 
and  October  8.  18M,  tbe  plaintiff,  and  every 
(me  ccoinected  with  the  company,  believed  It 
to  be  entlrdy  solvent,  and  aUe  to  p^  all  Its 
obligations  in  fnll;  and  it  Is  found  that  the 
plaintiff  acted  honestiy,  and  with  no  Intention 
whatever  to  prefer  himself,  and  did  not  pre- 
fer himself,  when  tbe  mortgages  were  pledged 
to  him.  In  May,  1893,  or  when  he  bought  them. 
In  October,  1804.  The  body  of  the  plaintiff's 
$3,500  note  contahis  the  following  representa- 
tion: "Secured  by  first  mortgage  on  real  es- 
tate appraised  at  $9,000."  Clifford  probably 
knew  that  tbe  plaintiff  was  the  owner  of  the 
Sack  mortgage  when  the  $1,255  mortgage  was 
foredbsed,  and  the  land  acAA  for  $1,750.  Tbe 
court  dismissed  tbe  petition,  and  the  plaintiff 
excepted. 

Charles  H.  Bums  and  Taggart  ft  Blngbam, 
for  plaintiff.  Oliver  E.  Branch,  Charles  J. 
HamUett,  and  Wason  &  Jackson,  for  defend- 
ant 

BLODGETT,  C.  J.  The  defendants  con- 
tsention  that  equity  has  not  Jurisdiction  of  the 
plalntltTg  petition,  because  he  "has  a  full, 
complete,  and  adequate  remedy  at  law,"  re- 
quires but  a  passing  consideration.  Not  only 
Is  It  the  general  rule  that  "the  remedy  at  law. 
In  order  to  exclude  a  concurrent  remedy  at 
equity,  must  be  as  cnni^ete,  as  practical,  and 
as  efficient  to  the  ends  of  Justice  and  its 
prompt  administration  as  the  remedy  in  eq- 
uity" (City  of  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  U.  8.  1,  12,  19  Sup.  Ct  77,  43 
L.  Ed.  341;  Tyler  v.  Savage.  143  U.  9.  79.  85. 
12  Sup.  Ct  340,  36  L.  Ed.  S2>;  but  In  addition. 
It  is  now  the  rule  in  this  stete  that  a  UU  In 
equity' may  be  maintained  where  It  Is  a  rea- 
sonably necessary  process  and  convenient 
procedure  for  speedily  and  economically  es- 
tablishing the  plaintiff's  rl^to  (Tasker  v. 
Lord,  64  N.  H.  279,  8  Ati.  82^.  Irrespective, 
therefore,  of  the  question  whether  the  plain- 
tiff has  a  legal  remedy  aa  practical  and  as 
efllcient  to  the  ends  of  Justice  and  Its  prompt 
administration  as  the  equitable  remedy  (al- 
though we  think  It  Is  apparent  he  has  not).  It 
would  seem  to  be  entirely  plain  that  hla  peti- 
tion  as  to  tbe  diatribntion  of  property  wblidi 
is  now  In  tiie  custody  and  subject  to  tte  or- 
der of  the  conrt  and  upon  a  portion  of  which 
he  dalms  a  lien  b^  reason  of  the  alleged 
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fraodnlent  conduct  of  the  trust  company, 
comes  wltbin  the  New  Hampshire  nile. 

But,  while  equity  has  JuriBdlctlon,  no  case 
Is  made  entitling  the  plaintiff  to  relief.  The 
reported  tacts  obrlously  afford  no  ground  for 
a  decree  that  the  receiver  pay  him  either  the 
full  amount  of  his  mortgage,  or  the  outstand- 
ing prior  mortgages,  which  are  the  property 
of  third  parties.  Sargent  made  no  representa- 
tions whatever  as  to  the  plaintiff's  mortgage. 
He  had  no  knowledge  or  information  In  re- 
gard to  it  which  the  plaintiff  did  not  have. 
Both.  In  good  faith,  supposed  it  to  be  a  first 
lien,  as  It  purported  to  be.  In  no  way  was 
the  plaintiff  misled  or  deceived  by  Sargent 
or  any  other  representative  of  the  company. 
The  sale  was  made  entirely  on  the  face  of  the 
papers,  which  the  plaintiff  examined,  and  up- 
on nothing  rise.  But  this  Is  not  all.  The 
public  records  showing  the  existence  of  the 
prior  mortgages  were  open  to  examination, 
and  tbe  plaintiff  must  be  deemed  to  have  had 
constructive  notice  of  them.  Tripe  v.  Marcy, 
39  N.  H.  439,  448;  Hunt  T.  Johnson.  19  N.  T. 
281;  2  Pom.  Bq.  Jur.  8  649. 

Nor  is  this  all;  for  while  the  abstract  of 
title  was  missing  from  the  papers  at  the 
time  of  the  plalntlfCs  purchase,  and  to  bis 
knowledge,  he  nevertheless  made  no  investi- 
gation as  to  the  standing  of  tbe  mortgage  nn- 
tfl  September,  1896^  and  did  not  even  procure 
a  formal  assignment  of  It,  or  have  the  as- 
signment recorded,  tmtll  July  of  tbe  following 
year.  This  onezplalned  follure  on  his  part 
for  nearly  two  years  to  ascertain  the  state  of 
hts  title,  and  for  a  still  longn*  period  to  give 
notice  of  it  upon  the  record  for  the  protection 
of  others  who  might  have  an  interest  In  the 
property,  proves,  not  wrongdoing  or  fraud  on 
tbe  part  of  the  company,  but  gross  Inatten- 
tion and  carelessness  on  his  own  part.  He 
oannot  at  this  late  day  Invoke  his  own  negli- 
gence to  Impeach  the  transaction,  and  then 
call  that  negligence  the  company's  fraud.  If 
he  did  not  Intend  to  assume  the  risk  of  tbe 
title.  It  was  his  plain  duty  seasonably  to  In- 
vestigate and  ascertain  how  it  stood,  and  If, 
upon  Its  ascertainment,  he  should  deem  him- 
self to  have  been  deceived  and  defrauded,  an 
adequate  legal  remedy  awaited  him.  His 
failure  to  do  the  one  or  resort  to  the  other,  or 
In  any  way  to  treat  tbe  sale  as  void,  and  the 
company's  possession  of  the  proceeds  as  tor- 
tious, until  y^trs  had  elapsed,  and  the  company 
had  become  Insolvent,  constitute  such  laches 
on  his  part  as  to  disentitle  him  to  tbe  redress 
for  which  his  petition  asks,  and  render  tbe 
nmxlm  "caveat  emptor"  Justly  applicable.  In 
any  equitable  view,-  be  can,  at  most,  be  pre- 
ferred only  to  tbe  extent  of  the  fl.TSO  whl(^ 
the  company  received  from  the  foreclosure  of 
the  $1.2R5  mortgage,  and  which  went  Into 
tlielr  general  assets. 

Bnt  It  cannot  now  be  held  that  ^e  plaintiff 
Is  entlQed  to  any  preference  whatsoever,  be- 
cause there  Is  no  finding,  nor  does  It  In  any 
way  appear,  that  he  has  be«i  damaged.  On 
tbe  otiier  band,  tliere  Is  evidence  tending  to 


show  that  he  has  not  been  damaged,  because 
it  not  only  appears  that  the  land  embraced  In 
hte  mortgage  was  of  the  appraised  value  of 
f9,000  when  tbe  mortgage  was  given,  but  be- 
cause one-third  of  It  has  since  be&k  sold  for 
f2,250.  Both  of  these  facts  tend  to  show  that 
the  remainder  of  the  land  Is  of  sufilclent  value 
to  pay  all  the  outstanding  mortgages  upon  It, 
which  amount  to  some  $S,SOO,  and.  If  it  Is, 
the  plaintiff  is,  of  course,  remediless  In  eq- 
uity. Suppose,  however,  that  It  Is  not  suffi- 
cient, as  between  him  and  tbe  genial  credit- 
ors of  the  company,  who  are  ^e  real  defend- 
ants, equity  manifestly  requires  that  he 
should  first  exhaust  bis  mortgage  security. 
Bxception  overruled.  AH  concurred. 

(«>  N.  H.  429} 
ORDWAT  V.  BOSTON  &  M.  B.  R 
(Supreme  Court  of  New  Hampshire.  Merrimack. 
March  17,  1899.) 

JQDOHBNT— MERGER  AND  BAR—INTOItUN- 
TART  NONSUIT— NBW  TRIAL— 
FUBUC  POUCT. 

1.  A  Judgment,  upon  an  involontary  Donsalt. 
ordered  on  the  rroand  that  tbe  plaintiff's  own 
evidence  oonclDsTvely  showed  that  he  knew  of 
the  danger  which  caused  his  injurr,  and  that  with 
sQch  knowledge  be  assumed  the  risk  thereof  as 
matter  of  law,  la  a  jndsment  upon  the  merits^ 
which  is  a  bar  to  another  action  between  the 
same jmrdea  for  the  same  cause. 

2.  Where  a  party  has  had  a  full  and  impartial 
trial  upon  the  merite,  irrespective  of  (ormalities 
and  technicalities,  another  trial  will  not  be  grant- 
ed, since  Laws  1878,  c.  64,  declares  that  the 
graoting  of  another  trial  In  sudi  a  ease  Is  agaivt 
pablic  policy. 

Case  reserved  from  Merrimack  county. 

Action  by  Bert  A.  Ordway  against  the  Bos- 
ton &  Maine  Railroad.  Oaae  reserved,  and 
judgment  for  defendant 

Case  for  n^IIgence.  The  defendants  plead- 
ed (1)  the  general  issue,  and  (2)  a  former 
Judgment  rendered  In  a  suit  between  the  par- 
ties for  the  same  cause  of  action.  Replication 
to  the  second  plea:  That  tbe  former  Judg- 
ment was  not  rendered  upon  a  trial  on  tbe 
merits  Involved  In  that  suit,  bnt  was  a  Judg- 
ment upon  a  nonsuit  Facts  found  at  the 
trial  term.  The  present  suit  is  for  the  same 
cause  of  action  as  tbe  suit  between  tbe  same 
parties  tried  at  the  October  term,  1896.  At 
that  trial  the  plaintiff  presented  bis  case  to 
tbe  Jury,  and  submitted  It  Thereupon,  upon 
motion  of  the  defendants,  the  court  ordered  a 
nonsuit,  to  which  the  plaintiff  excepted.  At 
the  June  law  term,  1897,  the  plaintiff's  ex- 
ception was  overruled.  At  the  October  term, 
1897,  Judgment  was  entered  for  the  defend- 
ants. The  T)lalntltr8  counsel  did  not  move 
for  a  rehearing  of  the  question  reserved  In 
that  case,  becanse  they  understood  a  Judg- 
ment in  that  action  upon  tbe  order  of  nonsuit 
was  not  a  bar  to  the  prosecution  of  another 
action  for  the  same  cause.  They  claim  to 
have  discovered,  since  the  former  trial,  addi- 
tional evidence,  tending  to  show  knowledge 
by  the  defendants  of  tbe  dangerous  character 
of  tbe  freight-car  drawbar  by  which  the  in- 
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Jury  was  caused,  and  of  the  defendant's  negU- 
goiot  In  allowing  the  drawbar  to  contlnae  in 
that  condition;  also,  eridence  tending  to  show 
tbat  the  plaintiff  did  not  know,  and  by  the 
exercise  of  reasonable  care  could  not  baTe 
known,  of  the  defect  In  the  drawbar,  or  ot 
the  danger  attendant  upon  Its  use.  The  ques- 
tions arising  upon  the  foregoing  pleadings 
and  findings  were  reserved. 

Sargent,  HolUs  ft  Nlles,  for  plaintiff.  Frank 
&  Streeter  and  John  U.  Mitchell,  for  defends 
ant 

BLODGETT,  C  J.  Tbe  question  in  this 
case  la  whether  an  tuTOluntary  nonsuit,  or- 
dered by  the  court  for  the  Insufficiency  of  the 
plalntttt'i  evidence  to  authorlae  the  Jury  to 
find  a  rerdlct  In  his  fitror,  la  a  bar  to  a  sub- 
sequent suit  upon  the  same  Cause  of  action 
between  the  same  parties.  It  Is  famlUar  law 
that  a  former  Judgment  by  a  court  of  compe- 
tent Jurisdiction  over  the  parties  and  subject- 
matter  Is,  while  outstanding;  an  absolute  bar 
to  a  subsequent  action  for  the  same  cause  be- 
tween the  same  parties  or  their  prlTles,  If 
such  Judgment  Is  ftnal.  and.rendered  upon  the 
merl^  In  other  words,  tbe  cause  of  action 
becomes  res  Judicata,  the  doctrine  of  which 
amounts  simply  to  this:  that  an  Issue  once 
determined  -by  a  court  of  competent  Jurisdic- 
tion may  be  Interposed  as  an  effectual  bar  to 
any  further  litigation  of  the  same  matter  by 
parties  and  privies.  In  the  present  icase  It 
is  not  questioned  that  all  the  requisites  nec- 
essary to  support  tbe  defendants'  plea  of  rea 
Judicata  exist  if  the  former  Judgment  was 
rendered  upon  the  merits.  As  a  technical  le- 
gal term,  "merits"  has  been  defined  in  law 
dictionaries  as  "mattor  of  substance  in  law, 
as  distinguished  from  matters  of  form"  (Black; 
BnrriU);  and  as  "the  real  or  substantial 
grounds  of  action  or  defense,  In  contradistinc- 
tion to  some  technical  or  collateral  matter 
raised  In  the  course  of  the  suit"  (Anderson; 
Abbott).  "A  Judgment  is  *up(»i  the  merits' 
when  it  amounts  to  a  declaration  of  the  law 
as  to  the  respective  rights  and  duties  of  the 
parties,  based  upon  the  ultimate  fact  or  state 
of  facts  disclosed  by  the  pleadings  and  evi- 
dence, and  upon  which  the  right  of  recovery 
d^ends,  Irrespective  of  formal,  technical,  or 
dilatory  objections  or  contentions."  2  Black, 
Judgm.  S  In  view  of  the  Issue  between 

the  parties  in  the  former  suit,  It  is  Impossi- 
ble to  hold  that  the  Judgment  therein  was  not 
upon  the  merits  as  a  matter  of  fact  The 
nonsuit  was  ordered  on  the  ground  that  the 
plaintiff's  own  evidence  so  conclusively  show- 
ed that  he  knew  of  the  danger  which  caused 
his  Injury  that  only  one  conclusion  could  hon- 
estly be  drawn  from  the  evidence  by  reason- 
able men,  and  that,  with  such  knowledge,  he 
assumed  the  risk  of  that  danger  as  matter  of 
law.  Taking  this  to  be  so,  It  la  self-evident 
that  there  is  no  tenable  ground  for  claiming 
that  "the  real  or  substantial  grounds  of  ac- 
tion or  defense"  were  not  passed  upon,  or 


tiiat  **tbe  very  cauaa  of  action**  waa  not  de- 
cided, "irrespective  of  formal,  tedinlcai,  or 
dllatoiy  objectiono  or  contentions"  not  Inrolv- 
Ing  the  easmOal  merits  of  the  controversy. 
On  tbe  contrary,  it  Is  demonstrated  to  s  maHi- 
ematfcal  certainty  that,  upon  tbe  most  favor- 
able conatraction  that  could  be  put  upon  tbe 
uncontroverted  tacts  by  reasonable  men,  it 
waa  ruled  that  tbe  plaintiff  had  no  cause  of 
action  against  the  defendants,  and  that  tbe 
subsequent  Judgmait  affirming  the  ruling  was 
necMsailly  a  Jndldai  detennlnadon  that  up- 
on Uiese  tacts  no  canse  of  neOaa  bad  been  es- 
taUlshed.  Indeed,  tbe  truth  of  these  proposl- 
tions  Is  so  apparent  and  certain  that  it  may 
safely  be  affirmed  that,  it  that  Judgment  was 
not,  In  point  ot  tact,  a  Judgment  upon  tbe 
merits,  no  Judgment  of  this  or  any  other 
court  erw  fulfilled  that  requirement 

But  It  Is  contended  that  It  Is  a  settled  and  In- 
flexible rule  of  law  that  a  Judgment  of  nonsuit- 
Is  not  a  Judgment  upon  the  merits,  and  there- 
fore It  Is  no  bar  to  another  suit  uiran  the  same 
cause  of  action.  It  must  be  conceded  that  such 
Is  the  doctrine  of  tbe  authorities.  1  Freem. 
Judgm.  S  S61;  2  Black,  Judgm.  I  69B;  1  Van 
Fleet,  Former  Adj.  102, 193;  16  Am.&Bng.Enc. 
Law,  747;  Homer  v.  Brown,  16  How.  354, 14  L. 
Bd.  970;  Insurance  Co.  v.  Brougfaton,  109  U.S. 
321,  124^  3  Sup.  Ot  99.  27  L.  ICd.  878;  Pea- 
dergrasa  v.  Manufacturing  Co.,  76  Me.  009; 
(Summer  T.  Omro,  60  Wis.  247,  2S2.  6  N.  W. 
880;  National  Waterworks  Co.  r.  School  Dlst 
of  Kansas  City,  23  Mo.  App.  227,  235;  Wood 
T.  Bamond,  42  CaL  644.  How  the  rule  orig- 
inated it  may  be  Impossible  definitely  to  de- 
termine, but  it  seems  likely  to  have  had  Its 
origin  in  the  failure  to  distinguish  between 
voltmtary  and  inyoluntary  nonsuits,  as  to 
which  there.  Is  nothing  in  common  but  their 
general  name.  At  common  law  an  Involun- 
tary nonsuit  was  unknown,  and  the  power  to 
order  it  does  not  even  now  exist  In  the  mother 
country.  Watklns  v.  Towers,  2  Term  R.  275. 
281;  Proff.  Jury,  ?  107;  2  Thomp.  Trials,  { 
2227;  2  Broom  &  H.  Comm.  (Am.  Ed.)  266; 
Grah.  Prae.  270.  In  the  language  of  counsel: 
"The  English  nonsuit  was  purely  voluntary. 
It  was  merely  'a  Judgment  against  the  plain- 
tiffs for  not  appearing  on  a  day  when  they  are 
demandable.'  Paxton  v.  Popham,  10  Bast 
366,  368;  Co.  Litt  188b;  8  Bl.  Comm.  876. 
At  tbe  time  of  the  American  Revolution,  how- 
ever, a  practice  had  grown  up  In  the  Engllsb 
courts,  which.  In  Its  practical  operation,  was 
very  similar  to  our  peremptory  order.  When 
the  plaintiff  had  Introduced  his  evidence.  If 
the  court  was  of  opinion  that  It  was  Insuffi- 
cient to  sustain  his  case,  It  would  Inform  him 
of  that  opinion,  and  advise  him  to  become 
nonsuit  The  court  could  not  c(nnpel  a  non- 
suit If  the  plaintiff  hislsted  on  hia  right  to 
appear  when  called,  and  could  only  enforce 
its  opinion  through  the  medium  of  its  charge 
to  the  Jury  (see,  e,  g.  Macbeath  v.  Haldlmand, 
1  Term  B.  172.  176);  but  as  the  Infiueuce  ot 
the  court  was  very  great  and  as  the  advice 
was  practically  an  Intimation  that,  even  If  a 
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verdict  ahonld  be  returned  in  tbe  plalntUTi 
CftTor  It  woald  probabl;  be  set  aiide.  be 

nsoally  consented  to  take  a  nonsuit,  In  order 
to  sare  additional  costs  and  preserve  Us  rlsht 
of  action  in  case  he  aiiotiid  obtain  new  evi- 
dence later."  See  Proff.  Jury,  S  107,  and  2 
Tbomp.  Trials,  S  2227,  before  cited.  Tbe  Bng- 
lisb  practice  has  been  followed  to  some  extent 
In  tbis  country.  Tbe  question  arose  at  an 
early  iwrlod  in  tbe  federal  courts,  and  It  was 
beld  tbat  "a  nonsuit  may  not  be  ordered  by 
tbe  court  In  any  case  without  the  consent  and 
acquiescence  of  the  plalntllT'  (De  Wolf  T. 
Babaud,  1  Pet.  470,  7  L.  Ed.  227;  Elmore  t. 
Giymea,  1  Pet.  469.  7  L.  £d.  224);  and  In 
Crane  t.  Morris,  6  Pet  596,  8  L.  Bd.  514,  It 
was  said  tbat  "tbe  question  is  not  now  open 
to  controversy."  And  such  Is  tbe  doctrine  of 
subsequent  decisions.  Sllsby  v.  Foote,  14 
How.  218.  14  L.  Ed.  SH;-  CasUe  t.  Bullard. 
23  How.  172,  16  L.  Ed.  424.  The  same  prac- 
tice was  also  adopted,  and  Is  still  melatained, 
in  some  of  the  state  courts.  French  t.  Smith, 
4  Vt.  363;  Smith  t.  Crane,  12  Vt.  487;  Ket- 
tlewiU  T.  Peters,  23  Md.  312;  Olaric  t.  Bail- 
way  Co.,  86  Mo.  202;  Williams  v.  Port,  9 
Ind.  661;  Winston  v.  MlUer,  12  Smedes  &  M. 
660;  HUl  T.  Bncker,  14  Ark.  706;  Morgan  t. 
BliEH,  2  Mass.  Ill;  Mitchell  t.  Insurance  Co., 
6  Pick.  117.  "In  the  majority  of  the  United 
States,  however,  tbe  gran  ting  of  a  nonsuit  on 
motion  of  tbe  defendant  against  tbe  assent  of 
the  plaintiff  Is  the  rec(^nized  practice,  either 
grown  out  of  statutory  refotms,  or  out  of  ju- 
dicial decisions  founded  on  reason  and  tbe 
adrlaabllity  of  some  shorter  method  of  object- 
ing to  the  plaintiff's  case  made  on  tbe  trial 
than  by  the  cumbersome  di^muirer  to  evi- 
dence" (note  to  French  v.  Smith,  24  Am.  Dec. 
620);  and  this,  It  is  believed,  has  always  been 
the  practice  In  New  Hampshire.  While  in 
fonn  and  in  theory  tbe  nonsuit  taken  under 
tbe  advice  of  the  court  was  a  voluntary  dis- 
continuance, and  hence  not  a  bar  to  a  new 
action.  In  Its  practical  operation  it  was  mani- 
festly compulsory,  and  so  the  English  practice 
came  to  be  spoken  Qf  "as  directing  a  nonsujt" 
(Sadler  v.  Robins,  1  Camp.  253;  1  StarUe, 
Bt.  440).  and  "nonsuiting  tbe  plaintiff"  (1 
Saund.  19ed,  note  f;  1  Starkle,  Ev.  438; 
Frencb  v.  Smith,  supra);  tbe  same  as  our 
p««mptory  order  is  now  spoken  of.  In  the 
Hgbt  of  these  facts,  **wben,"  as  is  said  by 
counsel,  "we  And  tbat  the  present  peremptory 
nonsuit  was  in  use  In  serial  of  the  American 
states  at  an  early  period,  without  legislation, 
and  without  apparent  consciousness  that  a  legal 
novdty  was  being  introduced,  it  seems  clear 
that  tbe  new  proceeding  came  Into  use  through 
a  misaiiprebenslon  of  tbe  English  practice," 
and  tbat  tbe  effect  of  tbe  peremptory  order  as 
a  bar  when  made  upon  the  merits  was  con- 
founded with  that  of  the  familiar  nonsuit 
taken  under  the  advice  of  the  court,  through 
"the  erroneous  sui^osltlon  that  the  question 
waa  set  at  rest  by  authorities  which  were  in 
fact  irrelevant."  The  question  raised  by  the 
caw  bu  never  been  judicially  determined  In 


this  sute,  although  tbe  general  prlndpla  that 
a  nonsuit  Is  not  a  bar  to  a  subsequent  action 
has  been  declared  In  a  number  of  casea  Hel- 
ton V.  Oleason,  26  N.  H.  501.  506;  Demeritt 
V.  Lyford,  27  N.  H.  641,  648;  Taylor  v.  Bar- 
ron, 80  N.  H.  78,  104;  Eaton  v.  George,  40  N. 
H.  258,  286.  In  some  of  these  cases  tbe  non- 
suit was  evidently  voluntary,  and,  for  aught 
that  appears,  all  of  them  were  of  that  class; 
but,  however  this  may  have  been,  tbe  ques- 
tion now  presented  was  apparently  not  raised 
or  considered  In  any  of  them,  and  It  may. 
therefore,  properly  be  regarded  as  an  open 
one.  It  Is  matter  of  common  knowledge  that 
tbe  motion  for  a  peremptory  nonsuit  has  al- 
ways been  In  extensive  use  in  this  state  when, 
in  the  defendant's  opinlen,  the  evidence  for 
tbe  plaintiff  bas  failed  to  sustain  bis  case; 
and  that  the  granting  of  such  motions  has 
been  of  frequent  occurrence  in  all  classes  of 
cases,  but  more  especially  In  actions  for  per- 
sonal Injuries.  This  of  itself  affords  weighty 
evidence  of  the  gweral  understanding  of  the 
profession  as  to  the  effect  of  a  nonsuit  for 
failure  of  evidence  (Holtt  v.  Hoitt,  .63  H. 
406,  a  Ati.  004),  and  when  It  is  coupled  with 
tbe  signlflcant  fact  that,  so  far  aa  we  bare 
been  able  to  ascertain,  no  second  action  bas 
ev6r  been  brought  In  tbis  state  after  judgment 
on  such  a  nonsuit,  aside  from  the  present  one. 
satisfactory  proof  would  seem  to  be  afforded 
tbat  hitherto  It  has  been  uniformly  regards c' 
aa  an  effectual  bar  to  a  subsequent  action. 
If  such  were  not  the  fact.  It  Is  Inconceivable 
tbat  the  motion  would  have  been  so  frequent- 
ly resorted  to,  rather  than  the  motion  to  di- 
rect a  verdict,  inasmuch  as  tbe  same  evidence 
that  win  sustain  the  one  will  sustain  the  oth- 
er, and  neither  can  be  applied  save  where  the 
plaintiff  bas  failed  to  make  a  case  which  the 
law  says  Is  proper  to  be  submitted  to  a  Jury. 
That  this  plaintiff  did  so  fall  is  established 
by  tbe  judgment  affirming  the  nonsuit,  and 
affords  conclusive  proof  that  a  legal  verdict 
could  not  have  been  returned  In  his  favor. 

It  follows  from  these  causideratlons  that, 
if  the  defendants'  motion  bad  been  to  direct 
k  verdict  In  their  favor,  It  would  have  been 
granted;  aud.  If  it  would,  no  one  can  doubt 
tbat  the  subsequent  judgment  upon  It  would 
have  barred  the  present  action.  In  reason 
and  In  Justice,  why  should  not  the  Jodgmetit 
oa  the  nonsuit  be  given  the  same  effect? 
Both  methods  of  procedure  are  Identical  In 
substance;  they  decide  tbe  same  question; 
they  depend  upon  the  skme  evidence;  the 
ground  of  the  court's  action  Is  the  same  In 
each;  and  in  both  It  is  tbe  court,  and  not  the 
jury,  tbat  Is  the  moving  and  contriving  pow- 
er. The  only  appreciable  difference  is  that 
In  the  one  the  court,  upon  a  given  state  of 
facte,  which,  in  his  <H>Inloa,  does  not  entltie 
the  plaintiff  to  a  recovery  as  matter  of  law, 
directs  the  clerk  to  enter  a  nonsuit;  while  in 
the  other,  upon  the  same  facts,  and  enter- 
taining the  same  opinion,  he  rightly  asserts 
positive  control  over  the  consciences  of  tbe 
Jury  by  directing  and  requiring  them  to  find 
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a  verdict  for  tbe  defendant  To  call  or  re- 
gard a  verdict  so  rendered  a  determlnatlOD  of 
tbe  facts  by  a  Jury  Id  any  just  sense  Is  a 
palpaUe  misnomer,  and  a  legal  absurdity. 
Nor  In  giving  the  same  etTect  to  botb  meth- 
ods of  procedure,  when  the  facts  would  not 
anthoilze  tbe  Jury  to  find  a  verdict  for  the 
plalntUt  or  If  the  court  wonld  set  It  aside, 
If  80  found,  as  contrary  to  evidence.  Is  there 
to  be  apprehended  any  danger  of  encroach- 
ment upon  the  plaintiff's  rights,  or  abridgment 
of  the  prerogatives  of  tbe  Jury.  Whether  a 
verdict  or  nonsuit  be  orderecl,  no  right  ot  the 
plalntlfT  Is  taken  from  him.  If  his  rights  bo 
regarded  In  their  just  extent.  He  cannot 
rightfully  dalm  a  verdict  of  tbe  Jury  If  he 
falls  to  produce  evidence  which  will  legally 
sustain  It,  and  it  Is  only  wben  be  does  so 
fall  that  he  Is  preduded  from  submitting  bis 
case  to  their  consciences;  nor  Is  there  any 
vlolatltm  of  the  salutary  rule  <whlch  la  no- 
where given  a  more  extensive  application  than 
In  this  Jurisdiction)  that  to  questions  of  law 
the  Judges  are  to  respond,  and  to  questions 
of  fact  tbe  Jnx7,  because  It  Is  purely  a  ques- 
tion of  law  whether,  upon  a  given  state  ot 
facts,  tbe  plaintiff  Is  entitled  to  recover.  In 
our  opinion,  tbe  dlffermce  between  the  two 
methods  Is  formal  and  technical  only;  And 
In  view  of  the  fact  that  In  this  Jurisdiction, 
during  tbe  last  quarter  of  a  century,  at  least, 
fwmalltles  and  tecbnlcalltles  have  been  re- 
garded with  constantly  Increasing  disfavor 
when  (q>posed  to  substance  and  Justice,  we 
have  no  hesitation  In  holdli^  that  the  plain- 
tiff's action  Is  barred  hy  tbe  Judgment  In  tbe 
former  suit.  When  a  party  Is  entitled  to  a 
Judgment  In  his  favor,  be  may  have  It  with- 
out tbe  Idle  formaUt7  of  a  verdict  which  the 
Jury  would  be  required  by  law  to  give.  Mc- 
Kean  v.  Cntier,  48  N.  H.  370,  374,  S7S;  Owen 
V.  Weston,  63  N.  H.  603,  604,  4  AtL  801. 
"There  Is  no  Inflexible  form  of  Judgment  In 
every  case,  a  Judgment  whether  authorised 
common  or  statute  law,  la  merely  tbe  con- 
clusion that  naturally  and  legally  flows  from 
tbe  premises  of  law  and  fact.  3  Bl.  Comm. 
396.  •  •  •  That  result,  stated  on  tbe  rec- 
ord In  any  Intelligible  form,  will  be  a  good 
Judgment  There  Is  not  any  word  or  form  of 
apresslon  that  Is  Indispensable  in  a  judgment 
Forms  are  convenient,  but  they  are  not  to  be 
mistaken  for  law.  Sometimes  they  are  evi- 
dence tending  to  show,  with  more  or  less 
force,  what  the  law  is,  but  they  are  not  law. 
The  common  law  Is  not  a  system  of  rigid 
form  and  senseless  routine  devised  for  tbe  de- 
lay or  defeat  of  Justice.  OccaslMtally  It  has 
been  perverted  or  misunderstood  by  some  who 
have  theoretically  or  practically  dissented 
from  the  opinion  of  Lord  Coke  that  It  Is  the 
perfection  of  reason;  but  the  tribunal  that 
most  fully  sustains  and  justifies  tbe  opinion  of 
Lord  Coke  by  adhering  to  the  substance  and 
iplrit,  rather  than  the  form  and  letter,  pro- 
ceeds upon  the  soundest  principles  and  tbe 
htehest  antbcnltlea.**  McBleu  t.  CuUv. 
tiqna. 


It  Is,  perhaps,  unnecessary  to  go  further, 
but  It  may  not  Inappn^nlatdy  be  added  that 
tbe  practice  of  this  court  In  recent  year*  has 
recognized  no  difference  between  the  ^ect  of 
a  nonsuit  upon  the  merits  and  a  verdict  so  di- 
rected, and  that  hi  both  cases  alike  the  same 
order  has  been  made  at  the  law  term.  For 
example:  In  State  v.  Grand  Trunk  Ry.,  66 
N.  H.  663,  66^  666,  23  AU.  525,  the  defend- 
ants moved  for  a  verdict  on  the  gronnd  that 
there  was  no  evidence  of  care  on  the  part  of 
the  deceased,  and  excepted  to  the  denial  ot 
thdr  motion.  Tbe  exceptl(»i  was  sustained 
by  the  full  bendi,  and  the  order  was,  "Judg- 
ment for  the  defendants."  In  Collins  v.  Car 
Co..  68  N.  H.  196,  88  Aa  1047,  the  defend- 
ants moved  for  a  nonsuit  which  was  denied, 
subject  to  exception,  and  a  verdict  returned 
for  the  plaintiff.  The  exception  was  sustain- 
ed, and  "Judgment  for  the  defendants"  or- 
dered. In  Oescbenes  v.  Railway  Co.  (HUls- 
boro,  1897)  46  Atl.  467,  the  motion  at  the 
trial  term  was  that  a  verdict  be  directed 
for  the  defendants.  The  motion  was  denied, 
and  exception  taken.  Tbe  order  at  the  law 
term  was:  "Verdict  set  aside.  Judgment  for 
the  defendants."  In  Bumham  v.  Railway 
Co.,  68  N.  H.  567,  44  Atl.  760,  there  was  a 
motion  for  a  nonsuit  and  also  to  direct  a 
verdict  Hie  law  term  order  was  the  same 
as  In  tbe  preceding  case.  Other  examples 
might  be  cited,  but  It  Is  not  deemed  neces- 
sary. It  Is  true,  however,  that  In  the  for- 
mer suit  between  the  present  parties  (88  At). 
1113)  tbe  entry  at  the  law  term  was,  "Ex 
c^>tlon  overruled;"  but  this  entry  was  dearl} 
made  through  Inadvertence,  and  should  be 
Gwrected  by  addhig  to  It  "Judgment  for  the 
defendants,"  so  as  to  conform  to  the  estab- 
lished practice.  The  power  of  courts  to  modi- 
fy their  Judgments  and  amend  th^  records 
is  unquestionable.  Eastman  v.  Concord,  64 
N.  H.  263,  264,  8  Atl.  822. 

There  Is  still  anotb^  consideration  that 
should  be  adverted  to  upon  tbe  question  of 
the  plaintiff's  right  to  another  trial,  whldi  18 
that  It  would  be  agatost  the  pqbllc  policy  of 
the  state,  as  evidenced  and  declared  by  the 
abolition  ol  tbe  right  of  review  by  the  legis- 
lative act  of  187a  Laws  1878,  c.  64.  The 
effect  of  that  enactment  was  to  rratrlct  par- 
ties to  one  full  and  impartial  trial  upon  ttie 
merits,  Irrespective  of  fn'malltles  and  techni- 
calities.  The  plaintiff  has  had  such  a  trial. 

Nor,  as  be  contends,  does  the  concluslcm  at 
which  we  have  arrived  make  the  plalntiflTs 
case  one  of  unusual  hardship,  because  he 
abandoned  the  right  to  move  for  a  rehearing 
upon  the  supposition  that  it  was  bis  right  to^ 
bring  a  new  action.  If  the  motion  had  been 
made,  it  Is  bardly  probable  that  It  would  have 
been  granted.  In  view  of  tbe  fact  that,  after 
full  discussion  by  counsel,  the  case  was  re- 
garded as  so  plain  that  the  <^Inlon  of  tbe 
court  was  expressed  bk  three  lines  (38  AtL 
1113);  and,  moreover.  If  Injustice  has  beon 
done,  an  adequate  remedy  is  afforded  by  the 
statntot7  provision  that  **a  new  trial  may  be 
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gnnted  ta  any  case  when  tbrongh  uddent 
mistake,  or  mlBfortnne  Jnstioe  hu  not  beea 
done  and  a  further  hearlnc  would  be  equita- 
ble." Fab.  St  c.  280.  8  1.  This  provlsloD 
^eari7  aiforda  tbe  plaintiff  all  the  remedy  lie 
ought  to  tutve,  tf  he  cbooees  to  pnrBOO  tt 
Jodgment  fur  the  defendanti. 

PABSONS,  did  not  itt.  The  oUun  ooB- 
currad. 


.  (»  N.  H.  418) 

UEGHANIOa*  NAT.  BANK  T.  AU>BICIH. 

(Bopreme  Conrt  of  New  Hampshire.  Bferrimack. 

March  17,  1899.) 

mUn^TBNCT  —  INSOLVENT  FIRM  —  CUUM 
AGAINST  INDIVIDUAL  MBHBSR— 
AUBNDMBNT. 
Plaintiffs  held  one  note  signed  hr  a  firm  and 
one  of  the  partners,  two  signed  hj  the  members 
iodlTldaallT,  all  three  belos  joint  and  several,  and 
four  rigned  to  mm  partner  alone.  The  partners 
were  declared  inaolvent,  and  irfabitlflB  filed  the 
last  four  notea,  attached  to  a  proof  of  claim, 
against  the  fndlTidaal  partner,  and  the  other 
notes,  attached  to  another  proof,  with  an  affidavit 
that  it  waa  a  true  statement  of  tbdr  dalm 
aeUnat  the  firm,  nnderstanding  that  these  proofs 
entitled  them  to  share  on  all  ue  notes  In  the  dis- 
trlbntion  of  sach  ihdMdaal  partner's  esUte. 
BeU  that,  though  the  proof  of  the  joint  and  ser- 
eraJ  notes  should  have  shown  against  what  e» 
tatea  It  waa  made,  It  ootdd  be  amended  to  show 
that  It  waa  against  the  Indlvldoal  partners  eo- 
tate. 

Aiveal  from  probate  conrt.  Bferrimack  oonn- 
tj. 

Appeal  by  the  Mecbanlca'  National  Bank,  a 
creditor  of  C.  C.  Shaw  and  B.  B.  Whlttemore, 
partners  under  the  firm  name  of  Shaw  A 
Whlttemore,  iiuolvents,  from  an  order  disal- 
lowing their  claim  againat  the  individual  e»> 
tate  of  0.  C.  Shaw.  Levi  L.  Aldridi  aaaigoee. 
Case  discharged. 

C.  C  Shaw  and  C  B.  Whlttemore,  partners 
under  the  firm  name  of  Shaw  &  Whlttemore, 
were  decreed  Insolvent  debtors.  The  plaln- 
tifta  held  four  notes  signed  by  Shaw  alone,  one 
algned  by  Shaw  &  Whlttemore  and  G.  O. 
Shaw,  and  two  algned  by  O.  C.  Shaw  and  C. 
B.  Whlttemore;  the  last  three  being  joint 
and  semal.  They  filed  the  first  four  notes, 
attached  to  one  proof  of  claim,  with  an  affl- 
davlt  that  It  was  a  true  statement  of  their 
claim  against  a  O.  Shaw,  and  the  other  notes 
attached  to  another  proof,  with  an  affidavit 
that  it  was  a  true  statement  of  their  claim 
against  Shaw  ft  Whlttemore.  They  under- 
stood  Uiat  these  proofs  entitled  them  to  share 
upon  all  the  notes  in  the  distribution  of 
Shaw's  Individual  estate.  The  three  laat-men- 
tkmed  notes  ■wen  not  allowed  against  that  es- 
tate and  the  bank  appealed. 

Leach  ft  Stevans,  for  plaintiffs.  Almon  F. 
Bnrbank,  Albin,  Martin  ft  Uowe,  and  John 
U.  Mitchell,  for  defendant 

PBASLEE,  J.  It  Is  found  as  a  fhct  that 
all  the  notes  were  Just  claims  against  Shaw's 


Indlvldnal  estate,  and  that  the  plalntlllB  nn 
derstood  that  the  proofs  were  sutHcient  to 
entitle  them  to  share  therein.  The  proof  re- 
lating to  the  Joint  and  several  notes  should 
have  been  in  a  different  form,  so  as  to  show 
against  what  estates  It  was  made;  but,  as 
the  creditors  understood  that  It  was  sufficient, 
an  opportunity  to  amend  should  have  been 
given.  The  whole  matter  being  before  the 
court  upon  appeal,  an  amendment  to  the 
proof  may  be  filed  at  the  trial  term.  Adams 
V.  Adams,  64  N.  H.  224,  227,  9  Atl.  100. 
When  the  amendment  is  filed,  the  claim  will 
be  allowed  against  Shaw's  Individual  estate. 
Case  discharged. 

PARSONS,  J.,  did  not  ^  T&e  others  oto- 
cnrred. 


(69  N.  H.  479) 
SEA  VET  V.  DENNETT, 
^oprem*  Conrt  of  New  Hampshire.  Merrimack. 
March  17,  1809.) 
HBLABURB  07  DAUAQBS. 
The  measnre  of  damages  for  negiigentlr 
poisoning  a  horse  is  the  expense  to  the  owner  In 
caring  for  the  horse  while  sick,  together  with 
what  it  will  cost  him  to  replace  it  by  another 
equallr  as  serriceable,  regardless  of  the  market 
TBlue  of  the  horse  in  that  neighborhood. 

Exceptions  from  Merrimack  county. 

Action  by  Gilbert  H.  Seavey  against  Arthur 
H.  Dennett 

Case  for  negligently  polsonjng  the  plain* 
tlfTs  horse.  Trial  by  the.  coort  The  ex- 
pense of  caring  for  the  horse  while  It  was 
sick  and  of  no  use  to  the  plaintiff  was  fl4.50. 
The  horse  died,  and  It  will  cost  the  plaintiff 
(35  to  replace  It  by  another  equally  servicea- 
ble, although  he  could  not  have  sold  his  horse 
In  the  market  which  his  neighborhood  af- 
forded for  more  than  f20.  There  was  Judg- 
ment for  the  plaintiff  for  f49.G0,  and  the  de- 
fendant excited.  Exception  overruled. 

Sargent.  Hollls  ft-  Niles,  for  plaintiff.  Wil- 
liam H.  Sawyer,  for  defendant 

TODNO,  J.  Damages  are  given  to  com- 
pensate the  injured  party  for  bis  loss,  and 
the  measure  of  his  damages  hi  any  given  case 
la  BO  much  money  aa  will  compensate  htm 
for  ail  loss  which  results  directly  from  the 
wrong  done  blm.  Fay  v.  Parker,  58  N.  H. 
842;  Hovey  v.  Grant  S2  N.  H.  S69.  581.  The 
market  value  of  goods  which  nave  been  de- 
stroyed Is  not  the  measure  of  the  injured  par- 
ty's damages,  but  only  evidence  to  be  consld- 
oed  on  that  question;  for  "a  party  may  be 
greatly  injured  by  the  loss  of  goods  which  he 
cannot  sell."  Hovey  v.  Grant  supra.  Com- 
pensatlon  being  the  rule,  the  plaintiff's  Judg- 
ment was  for  the  correct  amount.  It  will 
take  $40.60  to  put  him  in  as  good  condition  aif 
be  was  before  the  wrong  was  done;  for  he 
paid  (14.50  for  care  of  the  horse  when  It  was 
of  no  use  to  him  (Conneli  v.  I'utnam,  58  N. 
H.  534),  and  It  will-  cost  blm  935  to  replace  It 
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b7  uotlwr  u  KrrlcMbto  u  Om  cm  kt  lott 

BxOCptlOU  tfVQTEUtodi 

PARSONS,  dU  not  ftt.  The  othsn  eon- 
eorred. 


(89  N.  H.  460) 

F08TBB  ct  al.  T.  BIA. 
ffapmiie  Oomt  of  New  Hanqitbire.  Mnrfanadb 
March  17,  1899.) 

WITNnSB»-PARTIB8-^NTBRB8T— TRJlNSAO- 

TIONS  WITH  A  DECBDBNT. 
A  proceeding  against  an  admiDtBtrator  for  a 
■ettlaneat  of  his  acconnt  wa«  prosecuted  Id  the 
name  of  the  admjniatrator  of  a  dec«ued  heir, 
who  was  merely  a.Dominal  party.  Defeodant. 
haTine  died,  waa  repreeented  at  tlie  bearing  by 
Us  aaministrator,  who  did  not  elect  to  testify. 
A  witness,  who  waa  not  a  party,  bat  as  heir  of 
bk  parents  had  a  material  interest  in  the  estate, 
and  who  was  connae)  for  moat  of  the  heirs,  on  a 
contingent  fee  agreement,  and  who  had  petition- 
ed (or  the  appointment  of  plaintiff  administrator 
for  the  parpose  of  iirosecuting  the  proceeding, 
was  permitted  to  testify  to  conversations  wlui 
deceased  administrator,  and  other  matters  aa  to 
which  sndi  administrator,  if  aUve,  might  have 
testified.  BM,  that  his  testimony  was  incompe- 
tent, under  Pnb.  St  c.  224,  SS  1»-18,  forblddfng 
a  party  to  testify  to  mch  tact8«  vnleaa  the  ad* 
verse  party,  tii*  admlidatrator,  riumld  dect  to 
testify. 

Kzc^tloiu  from  Herrlmadc  eowit7. 

Proceeding  by  George  A.  Foster,  ftdmtails- 
trator  of  the  estate  of  Richard  Bla»  deceased, 
and  another,  against  Bobot  L.  Bla,  adminis- 
trate of  the  estate  of  Oenge  W.  flUa,  de> 
ceased.  Fronk  the  report  of  a  referee^  de- 
fandaot  cKospts.  BzceptlonB  sustained. 

Joseph  Ela  died  Intestate  In  1801,  and  In 
1868  administration  on  hia  estate  waa  taken 
ont  by  George  W.  Ela  in  Merrimack  county. 
In  1891  he  was  cited  to  settle  his  accoont  as 
administrator,  and  uixm  this  citation  a  decree 
was  made  by  the  probate  coart  In  Aognst, 
1892,  from  which  he  appealed.  George  W. 
Ela  died  hi  18^,  and  April  11,  1893,  adminis- 
tration on  his  estate  was  taken  out  by  bis 
next  of  kin  and  only  heir,  Robert  L.  Bla.  He 
Is  the  appellant  of  record  In  this  proceeding. 
Joseph  Bla  waa  unmarried,  and  left  as  his 
iatn  three  sIstOT  and  two  brothers.  One  of 
these  was  Richard  Bla,  of  Washington,  D.  O., 
who  died  January  8,  1868,  leayli^  a  widow, 
Lucia  Ela,  who  died  June  11,  1886,  and  four 
children,  one  of  whom  was  Richard  Bla.  Ad- 
mtnlstratlon  was  taken  ont  on  lUdhard's  es- 
tate In  Washington  In  1868,  In  Massachnsetts 
In  1884,  and  in  Merrimack  coimty,  Aognst  11« 
1896.  The  referee  found  that  George  W.  Ela 
had  In  hts  hands  large  sums  belonging  to  the 
estate  of  Joeepb  Ela.  At  the  hearing  be- 
fore the  referee,  George  W.  Ela's  estate  was 
represented  by  hie  admInlBtrati»-,  who  did  not 
testify.  The  ^;>peUees  ot  record  were  the  ad- 
ndnlstnttor  of  the  estate  of  BUxabetb  Ela.  a 
tfattf  tt  Joseph  Ehi,  and  the  administrator  of 
the  estate  of  Richard  BOa.  Richard  Ela,  the 
younger,  waa  not  a  party  of  record  In  the  loo- 
bate  or  stq>reme  courts,  although  he  was  Ift- 
terested  In  the  result  of  the  proceedings.  At 


the  hearing  he  was  admitted  to  tastlty,  sub* 
)ect  to  exception,  to  conrenatlons  with 
George  W.  Ela,  and  to  other  matten  In  re- 
gard to  whleb  George  W.  Bla,  It  atlre,  might 
have  teirtlfled.  A  large  portion  ot  the  sums 
whish  the  referee  foond  George  Bla  had  re- 
ceived, and  bad  sot  accounted  for,  came  tarn  _ 
Ayer  ft  Go.  The  books  of  Ajer  &  Co.,  t^- ' 
Ing  to  show  the  amounts  paid  to  GcMge  W. 
Ela.  were  admitted  solely  cpon  the  testtmony 
of  Richard  Eia.  as  to  their  Identification,  the 
person  who  kept  them,  the  handwriting  of  the 
entries,  and  the  fhct  that  George  W.  Ela  had 
seen  moat  of  them,  and  admitted  that  they 
were  correct.  Gewge  A.  Foster,  administra- 
tor of  Richard  Bla's  estate.  Is  not  defending 
the  appeal  at  his  own  expense,  was  first  tn- 
formed  of  his  appolntramt  by  the  Judge  of 
probate,  has  filed  no  Inveotory,  has  attended 
no  hearings,  has  paid  no  bills,  has  summoned 
no  witnesses,  and  no  estate  has  ccnne  Into  his 
hands.  He  told  counsel  for  the  plaintiffs  that 
he  should  not  be  responsible  f6r  their  fees, 
but  they  might  get  their  pay  out  ot  any  mon- 
ey that  might  be  collected.  He  Is  not  In- 
demnlfled  by  any  one  against  costs.  The  cred- 
itors hare  been  paid  in  full,  and  the  ranaln- 
der  ot  the  estate,  excepting  tbe  sums  which 
are  sought  to  be  recovered  here,  baa  been 
paid  over  and  distributed,  before  the  Institu- 
tion of  this  proceeding,  to  tbose  entitled  to  re- 
ceive the  same.  There  Is  not  and  has  not 
been  any  agreement  or  understanding  be- 
tween the  heirs  of  Joseph  Ela  or  any  ot  them 
touching  the  Instltutlan  or  prosecution  of  these 
proceedings.  Margaret  K.  Ela,  daughter  of 
Blchard  Ela,  fir,,  gave  to  ber  brother  Richard 
by  win  one-thhrd  of  her  estate,  which  Includ- 
ed ber  Interest  hi  this  claim.  AprB  26,  1896. 
Lucia  Ela  gave  to  her  8<m  Richard,  durbig  het 
life,  one-half,  and  after  h&r  death  the  whole, 
of  the  net  Income  of  her  Interest  In  the  estate 
of  Joseph  Bla.  August  11.  1896,  Rtohard  Bla, 
by  his  attorney,  i>etItloned  for  the  ai^olnt- 
ment  of  an  admhilstratw  of  the  estate  (tf  his 
father,  Richard  Ehi,  hi  Merrimack  county. 
Upon  this  petitl<m  Geoi^e  A  Foster  was  ap- 
pobited.  These  lettm  of  administration  were 
taken  out  to  prosecute  this  proceeding.  The 
petition,  citing  George  W.  Ela  to  settle  bis  ac- 
count, to  wblcb  Richard  Is  not  a  party  of  rec- 
ord, and  from  which  this  appeal  was  taken, 
was  filed  by  the  executors  at  Sarah  E.  Gray, 
one  of  the  hehis  of  Joseph  Ela.  Some  adjust- 
ment having  been  made  with  these  executors, 
they  have  ceased  to  be  parties  thereto. 

Samuel  C.  Eastman  and  Bnmham,  Brown 
ft  Warren,  for  plalntlffa  John  M.  Mitchell 
and  BylTester  Dana,  fbr  defendant 

WALLACE,  J.  The  qaestlM  presented  Is 
whether  Blchard  Ela  was  a  competent  wit* 
nesB.  By  our  statute,  when  one  party  to  a 
catise  la  an  executor  or  admhdsttator,  the  ad- 
verse party  Is  not  allowed  to  testlCy  to  facts 
which  occurred  hi  tbe  lifetime  of  the  deceas- 
ed, unless  the  execntcR*  or  administrator  elects 
to  testify.  Pnb.  St  c  224,  H  16-ia  Tbe 
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msoD  and  object  of  tbe  Btmtnte  Is  to  pot 
tx^  parties  npra  an  equal  footing,  and  to 
prerent  the  fnjnstlee  of  allowing  the  suttIvw 
to  glre  his  micontradlcted  and  oneicplalned  ac- 
CO  ant  of  transactions  about  which  the  deceas- 
ed. If  llTlng.  might  testify.  Welch  T.  Adams, 
68  N.  H.  344,  346,  1  Ati.  1.  In  applying  tbe 
statute,  regard  has  been  had  to  tbe  actual 
■Itoatlon  ot  the  parties,  whether  nominal  or 
real,  hi  order  to  effectually  carry  out  Hs  pur- 
pose and  spirit  Chaffi  t.  Chase,  9S  N.  H. 
588,  692,  28  Atl.  S53.  Tbe  real  party  In  In- 
terest, although  not  a  party  to  tbe  record,  has 
not  been  permitted  to  testify.  Little  t.  Rlley, 
43  N.  H.  100;  PerUns  t.  Perkins,  46  N.  H. 
110;  Townsend  v.  Rlley,  46  N.  H.  800,  808. 
The  party  of  record,  who  was  a  niHnlnal  one, 
has  been  allowed  to  testify,  when  the  execu- 
tor or  administrator  did  not  elect  t&.  Drew 
T.  McDanld.  60  N.  H.  480;  Emery  t.  Olot^ 
63  N.  H.  SS2.  5S6,  4  Aa  706.  And  when  the 
executor  or  admlnlstratw,  who  was  the  party 
vt  recwd,  was  not  prosecuting  or  defending 
In  his  representatlTe  capacity,  but  was  In  &ct 
the  real  party  In  Inta-»t,  whether  he  elected 
to  testify  or  not  the  other  party  has  been 
permitted  to  testify.  Harrington  t.  Tremb- 
li^,  61  N.  H.  413;  Chase  t.  Chase,  supra. 

The  defendant  was  represented  hy  an  ad- 
ministrator, who  did  not  elect  to  testify. 
Blchard  Ela  was  not  a  party  of  record,  and 
whether  he  was  a  competent  witness  depends 
upon  whether  he  was  a  real  party  In  Interest 
It  Is  apparent  from  the  fftcts  that  the  admln- 
Istrator  of  Richard  Sfla's  estate,  George  A. 
Foster,  la  a  mere  nominal  party.  He  baa  at- 
toided  no  hearings,  paid  no  t)Ula,  snmnMWed 
no  witnesses,  has  Informed  counsel  he  will  not 
be  responsible  tm  their  blUs,  and  has  In  real- 
ity had  nothing  to  do  with  the  prosecution  of 
this  proceeding.  It  Is  equally  apparent  that 
Richard  E8a  Is  one  of  the  real  parties  in  In- 
torest  As  to  his  father's  estate,  he 
an  Interest  in  the  estate  of  Joseph  Ela,  In- 
creased by  one-third  of  his  iter's  and  all  of 
bis  mother's  Interest.  He  waa  counsel  for  all 
tbe  heirs  of  Joseph  Ela's  estate  except  the  de- 
fendant hie  fees  being  contingent  upon  the 
residt  He  petitioned  for  tbe  appointment  ct 
an  administrator  on  hla  father's  estate  for  tbe 
purpose  of  prosecuting  this  proceeding.  The 
reasons  on  which  tbe  exception  in  the  statnte 
Is  founded  apply  with  full  force  to  blm,  as 
one  of  the  real  parties  In  Interest  In  this  cause. 
To  allow  him  to  testify  to  conversations  with 
the  deceased,  and  to  transactions  about  which 
he,  If  allre,  might  testify,  would  accomidlah 
the  mischief  the  statute  was  designed  to  pre- 
vent As  one  of  the  real  parties  In  interest 
Blchard  Ela  waa  an  incompetent  witness,  and 
waa  improperly  allowed  to -testify.  So  many 
of  the  facts  found  and  conduslons  reached  by 
tbe  referee  In  his  report  are  Iiased  upon  tbe 
evidence  of  Richard  Ela  that  It  Is  Impossible 
to  eliminate  his  evidence,  and  leave  any  con- 
alderable  part  of  tbe  rc^t.  Tbe  report  la 
set  aslda  Exceptions  sustained.  All  coneor- 
fed. 


(»  N.  H.  T8> 
WEEKS  V.  LUND  et  at 
(Supreme  Court  ot  New  Hampshire.  Bdknapi 
Maivb  12,  1897.) 

STATUTB  OF  FRAUDS— PART  PKRFORIUNC*- 
PAROL.  CONTRACT— SPECinO 
PBRFORMANCS. 

Plaintiff  oralbr  asreed  to  board  and  lodce 
decedent  daring  Ute,  to  care  for  him  dnrlng  bIu- 
□ess,  and  supply  him  with  rooms  famished  soita* 
bl7  for  his  comfort  coosidn'ing  his  feeble  con- 
dition, in  consideration  of  a  weekly  stun,  and  a 
promise  to  devise  certain  land  at  his  death. 
Flalntiif  was  never  in  posseesion  of  the  land. 
There  was  no  showing  that  either  refiaided  the 
land  except  as  compensation  to  the  extent  of  Its 
value.  No  peculiar  relstlonship,  the  value  of 
which  was  not  measurable  In  money,  was  shown, 
except  Uiat  from  his  acquaintance  with  plain- 
tiff, decedent  preferred  making  hie  home  wt& 
her,  rather  than  with  strangers.  BHd,  tbat  the 
services  were  such  as  coold  be  estimated  in  mon- 
ey, and  hence  their  performance  waa  not  such  a 
part  pnformance  as  would  take  the  omtract  out 
of  ttie  statnte  of  frauds,  and  JustifT  decree  for 
spedflc  perftirmanoe. 

Bill  by  Jennie  M.  Weeks  against  EdwaM  A. 
liimd  and  Bdwln  P.  Thompson,  executor  of 
Horace  P.  Batchelder,  deceased.  BUI  dlt- 
mlssed. 

The  bill  alleges:  That  September  1,  1801, 
the  plaintiff  made  a  contract  with  Batch- 
elder,  by  the  terms  of  which  she  agreed  to 
board  and  lodge  him  so  long  as  be  should  live; 
to  do  his  washing  and  Ironing;  to  provide 
him  with  snch  a  number  of  rooms  In  her 
dwelling  house,  all  lighted,  heated,  and  fur- 
nished in  a  manner  and  style  suited  to  his 
comfort  and  convenience,  considering  his  fee- 
ble physical  condition,  as  might  be  necessary 
for  him  to  occupy;  to  care  for  him  and  nurse 
him  In  sickness;  to  allow  Aim  the  entire  use 
and  occupancy  of  the  bam  connected  with  her 
dwelling  house,  and  to  board  and  lodge  free 
of  charge  all  frloids  that  might  visit  him  from 
time  to  time.  That  Batchelder  on  his  part 
and  In  conslderatlcm  of  the  foregoing  agree- 
ment of  the  plaintiff,  agreed  with  the  plain- 
tiff to  pay  ber  $3.60  for  each  week,  and  to 
devise  to  her  the  entire  title  to  one  of  two 
tracta  of  land,  in  each  of  which  he  then  own- 
ed an  undivided  half.  That  Batchelder  was  at 
the  time  ateted,  and  long  had  been,  to  feeble 
health,  and  unable  to  care  for  himself,  was 
anxlouB  to  procure  a  home  for  the  rest  of  his 
life,  and  from  his  knowledge  of  the  plaintiff 
and  acquaintance  with  her  prefixed  to  obtain 
a  home  with  her  than  with  some  other  per- 
son In  whbm  be  woald  have  less  confidence, 
and  from  whom  he  could  not  expect  like  nurs- 
ing and  care.  That  said  contract  was  fuHy 
performed  by  the  plaintiff,  who  was  put  to 
great  trouble  and  expense  In  nursing  and  car- 
ing for  the  deceased  during  a  long  Illness  and 
otherwise.  That  Batebelder  paid  her  $3.50 
a  week  until  October  1,  1892.  and  nothing 
afterwards.  That  at  his  death  he  left  a  will, 
of  which  the  defendant  Thompson  is  executor, 
executed  March -21,  1S08,  In  which,  for  the 
purpose  and  with  the  declared  totentlon  of 
performing  his  said  agreement  he  devised  to 
die  plaintiff  one  of  the  tracts  of  land  referred 
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to  In  wld  contract,  bavlng  at  tbat  time  agreed 
with  the  plaintiff  which  of  the  two  tracts 
should  be  devised  to  her.  That  at  that  time 
proceedings  were  pending  for  the  partition  of 
saJd  lands  npon  petition  of  Batchelder.  but 
becanse  of  bis  Illness  partition  was  not  made, 
and  at  his  death  he  owned  0DI7  an  nndlTlded 
baU  of  the  land  derlsed  to  her.  That,  since 
the  services  rendered  by  the  plaintiff  to  Batch- 
elder  were  of  a  personal  nature,  their  value 
to  him  cannot  be  ascertained  or  estimated  In 
mtme^t  and  compensation  cannot  be  adequate- 
ly made  to  the  plaintiff  except  by  the  spe- 
dflc  performance  of  the  contract.  That  the 
defendant  Lund,  who  was  not  mentioned  In 
the  will,  asserts  himself  to  be  the  only  son 
and  heir  of  Batchelder,  and  claims  the  entire 
CTtate.  The  prayer  of  the  bill  Is  that  the  de- 
fendant Lnnd  may  be  ordered  to  convey  to  the 
plaintiff  whatever  Interest  he  may  have  In 
the  tract  of  land  devised  to  her,  and  that 
Thompson,  the  executor,  be  ordered  to  pay 
her  reasonable  compensation  for  the  half  of 
the  land  to  which  Batchelder  had  no  title. 
The  defendant  Land  demnn. 

B.  A.  ft  O.  B.  Hlbbard.  for  plalnUff.  Thom- 
as Cogswell  and  Snmner  B.  Blftckstone,  for 
defendant  ^ompsoD.  Bingham,  Mltdbell  A 
Batchellor  and  John  M.  ICltchell.  for  defend- 
ant Lnnd. 

PARSONS,  J.  It  Is  conceded  upon  the 
briefs  and  In  argument  that  the  contract  upon 
which  the  plaintiff  relies  was  not  reduced  to 
writing.  The  point  argued  Is  whether,  upon 
the  facts  stated,  spedflc  performance  of  an 
oral  contract  to  convey  land  by  will  can  be 
decreed.  We  have,  therefore,  considered  the 
substantial  controversy  between  the  parties 
without  reference  to  the  technical  question 
whether  the  bill,  containing  no  allegation  that 
the  contract  relied  upon  was  reduced  to  writ- 
ing Is  not  sufficient  upon  demurrer.  Pub. 
St  c.  210,  S  1;  Browne,  St  Frauds,  S  BOS; 
Walker  v.  Richards.  39  N.  H.  2S9,  267,  268. 
nie  claim  Is  that  the  facts  alleged  constitute 
part  performance  sufficient  to  take  the  case 
out  of  the  statute.  There  is  no  allegation  that 
any  Improvements  have  been  made  by  the 
plaintiff,  or  that  she  has  entered  into  posses- 
sion. Part  performance  of  a  contract  within 
the  statute  of  frauds  Is  not  suffldeot  to  take 
the  case  out  of  the  statute  unless  It  places  the 
party  In  a  situation  that  will  operate  as  a 
fraud  upon  him  If  the  agreement  Is  not  per- 
formed. Tilton  V.  Tilton,  9  N.  H.  385.  890; 
Kidder  v.  Barr.  35  N.  H.  23S,  2G6;  Johnson 
V.  BeU.  GS  N.  H.  S96;  Abbott  v.  Baldwhi,  61 
N,  H.  583,  585;  Seavey  v.  Drake,  82  N.  H. 
893;  StlUlngs  v.  StUliDge,  67  N.  H.  594,  586. 
^  Atl.  27L  Therefore  mere  payment  of  the 
purchase  mon^  Is  not  sufficient  to  authorize 
a  decree  for  specific  i>erformance.  Brown  v. 
Drew,  67  N.  H.  569,  42  Atl.  177;  Ham  t. 
Ooodrlch,  83  N.  H.  82,  39;  Glass  v.  Hulbert, 
102  Mass.  24,  28.  The  fact  that  the  payment 
mu  made  in  labor,  instead  of  money,  is  not 


materlaL  Petera  t.  Dickinson,  6T  N.  R.  S88, 
32  AtL  154.    The  plaintiff  concedes  that.  If 

the  services  forming  the  cmislderation  of  the 
contract  are  of  such  a  character  that  they  may 
be  estimated,  and  tiietr  value  liquidated  In 
money,  the  contract  is  within  the  statute. 
Her  dalm  Is  that,  where  the  aervtcei  rendered 
are  of  snch  a  peculiar  character  that  It  Is 
Impossible  to  estimate  their  value  by  any  pe- 
cuniary standard,  and  where  it  Is  evident  the 
parties  did  not  intend  to  measure  them  by 
any  such  standard,  it  Is  Impossible  adeqnatetx 
to  compensate  the  party  performing  the  aerv- 
Ices  except  by  a  decree  for  specific  perform- 
ance; and  It  Is  urged  that  the  performance  of 
such  a  contract  upon  one  side  takes  the  case 
ont  of  the  statute,  becanse  the  party  i)erform- 
Ing  Is  thereby  placed  In  a  situation  that  wIU 
operate  .as  a  fraud  upon  him  because  of  the 
inadequacy  of  pecuniary  damages  to  effect 
such  compensation  as  will  prevent  the  fraud. 
Whether,' upon  this  ground,  8[>eclflc  perform- 
ance of  an  oral  contract  to  convey  land  can 
be  decreed,— a  point  upon  which  the  authori- 
ties are  in  confilct  (Browne,  St.  Frauds,  I  463, 
note),— It  Is  now  unnecessary  to  decide,  be- 
cause we  are  satisfied  that  the  services  de- 
scribed In  the  bill  do  not  support  the  claim 
made.  The  averment  In  the  bill  that,  sloce 
the  services  were  of  a  personal  nature,  their 
,value  cannot  be  ascertained  or  estimated  in 
money,  and  that  compensation  therefor  can- 
not be  adequately  made  except  by  the  specific 
performance  of  the  contract,  Is  one  of  argu- 
ment by  inference  from  the  facts  stated.  The 
facts  positively  averred  do  not  warrant  and 
support  the  Inference.  Clark  v.  Manchester, 
62  N.  H.  577,  680.  It  is  not  averred,  nor  do 
the  facts  support  the  Inference,  that  the  par- 
ties did  not  contemplate  the  measurement  of 
the  value  of  the  plaintiff's  services  by  a  pe- 
cuniary standard.  The  contract,  alleged  in 
substance,  is  that  the  plaintiff  agreed  to  fur- 
nish Batchelder  with  board  and  lodging,  urm- 
ing  in  sickness,  the  use  of  a  barn,  and  en- 
tertainment for  his  friends,  for  which  Batch- 
elder  agreed  to  pay  her  $3.50  a  week,  and  to 
convey  to  her  by  will  one  of  two  tracts  of 
land,  In  each  of  which  he  owned  an  undivided 
half.  The  plaintiff  had  no  occupation  of  the 
land.  In  fact.  It  was  never  determined  to 
which  tract  Batchelder  would  obtain  the  whole 
title.  No  facts  are  alleged  from  which  It  can  be 
Inferred  that  either  the  plaintiff  or  Batchelder 
regarded  the  land  In  any  llgbt  except  as  further 
compensation,  to  the  extent  of  Its  pecuniary 
value,  in  addition  to  the  weekly  stipend.  The 
services  under  consideration  do  not  differ  from 
those  relied  upon  In  Ham  t.  Goodrich,  83  N. 
H.  8:2,— the  care,  support,  and  comfort  of  the 
plalntifTs  father  aa  a  meml)er  of  the  plaintiff's 
family.  In  that  case  it  was  determined  (page 
44)  that  the  services  were  not  of  a  character 
to  reqnlre  specific  performance,  and  that  the 
law  provided  a  full  and  adequate  remedy  in 
the  way  of  compensation  in  damages.  This 
case  is  a  decisive  authority  against  the  plain- 
tiff.  Rhodes  T.  Rhodes,  3  Sandf.  Ch.  279,  re- 
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lied  npon  by  the  idiUntlff,  ■»  fu  ts  It  li  1ft 
coDfilct  with  Hani  t.  Goodrich,  cannot  be  fol- 
lowed here  without  orerruUnc  the  latter  case. 
The  majority  of  the  cases  In  which  the  doe- 
trine  of  Rhodes  T.  Rhodes  has  been  approred 
are  clearly  distinguishable  from  the  present  In 
ttiat  tiiey  present  facts  warrantlnff  the  Infer- 
ences that  the  serrlces  forming  the  consMera- 
tlon  for  the  contract  of  conveyance  were  not 
Intended  to  be  measured  by  a  peconiary  stand- 
ard, and  are  not  capaUe  of  such  admeaanxe- 
mcnL  In  the  case  of  a  contract  onder  which 
Uw  rdatlon  of  parent  and  child  Is  aasuned, 
tmder  the  agreement  that  the  child  <hall  re* 
celTe  aU  the  property  of  the  otho^  at  death, 
the  condderatlon  of  the  contract  Is  not  so 
much  the  personal  service  of  the  child  as  It 
Is  title  assumption  of  the  filial  relation.  In 
audi  case  It  may  be  argued  with  great  force 
that  the  valne  of  that  relation  to  the  recipi- 
ent of  sach  services  as  naturally  flow  there- 
from la  not  snsceptlMe  of  measurement  hi 
mon^.  The  fact  that  the  eonslderatlmi  tor 
Boch  serrlces  or  the  assomptlon  of  such  rela- 
tion Is  all  of  tike  property  remaining  at  death 
—naturally  an  undetermined  and  Indefinite 
amount— may  also  authorise  the  Inference  that 
fbe  parties  did  not  Intend  or  expect  remunera- 
tion for  the  services  rendered  according  to 
their  pecuniary  value.  Such  are  Oie  beta  in 
all  the  w^-consldered  cases  In  which  the  doc- 
trine of  RhodM  r.  Rhodes  Is  followed.  But* 
ton  T.  Hayden,  02  Mo.  101;  SbaAey  v.  Hc- 
Dermott.  91  Mo.  647,  4  8.  W.  107;  Von  Dyne 
V.  Vreeland.  11  N.  J.  Bq.  370;  Id..  IS  N.  J. 
Eq.  142;  Wright  t.  Wright,  00  Mich.  170, 
58  N.  W.  64;  Svanbnrg  v.  Fooseen  (Minn.)  78 
N.  W.  4.  48  L.  B.  A.  427;  Kofka  v.  Bostclcy. 
41  Neb.  828^  09  N.  W.  788,  2S  L.  B,  A.  207. 

While  there  are  cases  In  which  facts  sub- 
stantially like  the  present  have  been  held  to 
avoid  the  bar  of  the  statute  under  the  au- 
thority of  Rhodes  V.  Rhodes,  such  result  Is 
<deariy  beyond  the  principle  of  that  case,  and 
Its  applicability  to  cases  of  this  character  has 
been  expressly  denied.  Baldwin  t.  Sqnler,  31 
Kan.  288.  1  Pac.  681.  Nothing  Is  alleged  or 
urged  In  the  present  case  of  any  peculiar  re- 
lationship between  the  parties,  the  value  of 
whidb  Is  Immeasurable  In  money.  The  hnowt 
edge  and  acquaintance  of  Batchelder  wltii'  the 
plalntUf,  and  bis  consequent  desire  to  secure 
hw  servleea  alleged,  would  tend  to  establish 
a  willingness  on  his  part  to  pay  a  greater  sum 
tiierefor.  While  these  facts  might  enhance 
the  value  to  him  of  the  services  rendered,  they 
do  not  cause  such  value  to  become  Inci^ble 
of  pecuniary  estimation.  Whether  services 
mdered  under  the  peculiar  rations  of  the 
cases  dted  can  or  cannot  be  estimated  In, 
moD^,  ud  whether,  in  equity,  part  perform- 
ance of  such  a  character  Is  an  answer  to  the 
statute  of  frauds,  are  questions  not  decided, 
and  upon  which  no  opinion  Is  intended  to  be 
expressed.  In  tiie  case  befbre  us  "there  Is 
nothluf  to  show  ttiat  the  value  of  the  plahi- 
tUTs  services  cannot  easily  be  detwmined,  and 
she  awarded  compensation  therefor.  In  other 


words,  It  was  simply  a  payment  of  the  con- 
sideration In  services,  and  not  In  money.** 
Baldwin  V.  Squler,  supra.  In  the  words  of  the 
Kansas  court,  "we  do  not  think  the  dlfferfiioo 
lo  the  manner  of  payment  ought  to  take  Ills 
case  out  of  the  statute."  eqieclally  where,  as  in 
this  case,  as  before  snte^ted,  the  provosed 
services  were  evidently  measured  between  the 
parties  by  a  pecuniary  standard.  The  plaln- 
tifC  dora  not  need  this  bill  to  enable  her  to 
maintain  her  dalm  against  the  executor  for 
compensation  for  the  services  rendered.  A 
bill  in  equity  cannot  be  maintained  to  recover 
a  claim  against  the  estate  of  a  deceased  per- 
son when  the  creditor  has  an  amide  remedy 
by  proceedings  In  the  probate  court  JosUn 
7.  Wheeler,  62  N.  H.  160.  In  the  pnwecn- 
tlon  of  her  claim  In  the  ordinary  mode  the 
plalntUf  has  an  ample  remedy,  and  In  anch 
proceedings  can  recover,  vjfon  ptoot  of  the 
facts  stated,  the  reasonable  value  of  her  aerv- 
Ices.  Howe  v.  Day.  58  N.  H.  516.  Upon  the 
trial  of  that  question,  the  value  of  what  she 
may  prove  Batchelder  contracted  to  pay  win 
be  evidence  In  connection  with  the  fact  wheth- 
er the  services  were  rendered  for  a  greater  or 
less  time  than  could  reasonably  have  been 
expected  when  the  contract  was  made,  and 
were  more  or  less  arduous  than  could  rea- 
sonably have  been  understood  they  would  be, 
to  be  weighed  with  other  evidence  tending 
to  show  what  her  services  were  reasonably 
worth.  Ham  v.  Goodrich,  87  N.  H.  186; 
Emery  v.  Smith,  46  N.  H.  161.  The  recovery 
may  be  for  less  or  more  than  the  value  of  the 
land.  It  perhaps  may  be  inferred  from  the 
bringing  of  the  blU  that  the  plaintiff  expects 
to  recover  less,  but  a  Jury  may  take  a  differ- 
ent view.  BUI  dismissed.  All  concurred. 


(69  N.  H.  476) 

ROLFft  et  sL  V.  BOSTON  &  M.  B.  B.  et  sL 

(Supreme  Court  of  New  Hampshire.  Merrimack. 

March  17,  1899.) 

RAILROADS— HEATING  PRBIGHT  CARS— FIRBB 
— UABIUTT  FOR  LOSS  TO  HKIOMBORINa 
PROPETRTT— DAMAOBS— IN8URAMGB. 

1.  Sfaice  the  heatlog  of  freight  cars,  when  nec- 
essary for  the  safe  tranntortatlon  of  freight,  is 
a  part  of  the  operation  of  a  railroad,  aod  cannot 
be  delegated  by  it  to  others,  a  railroad  intrastlDg 
the  heating  of  a  freight  car  to  a  Bhipper  Is  re- 
^toQsible  for  loss  to  a  neighboriti^  hnilalng  team 
a  fire  catised  by  the  shippers  Degligence. 

2.  In  an  action  against  a  railroad  for  loas  to  a 
neigbboiing  building  from  a  fire  caused  by  de- 
fendant's negligence,  it  was  not  error  to  refuse 
an  instruction  that  the  amount  of  insurance  re- 
ceived by  plaintiffs  should  be  deducted  from  the 
total  loss  in  the  assessment  of  damages,  since  de- 
fendant acquires  no  eqaltable  right  to  reduce  a 
recovery  for  his  wrong  hr  the  fact  that  plahitifrs 
loss  Is  protected  by  a  contract  to  whicn  def«id- 
ant  is  not  privy. 

Bixceptions  from  Merrimack  county. 

Action  by  OL  M.  and  W.  A.  Rolfe  against 
the  Boston  &  Maine  Railroad  and  another. 
From  a  Judgment  for  [dabtturs,  defendants 
bring  exceptiouB.  Overruled. 

Que  for  negllgenUy  managing  a  lire  In  a 
car  on  the  railroad's  property,  wber^y  the 
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pbUnttlV  iloRboine  wu  baraed..  Tbe  As- 
foidant  Sargent  contracted  wltb  the  railroad 
to  tranaport  a  car  load  <tf  potatoes  for  Um, 
and  agreed  tbat  It  abonld  not  be  liable  for 
damages  arising  from  heat  or  cold.  The  con- 
tract gave  him  the  entire  control  of  the  Inte- 
rior of  the  car.  He  ibalntalned  a  Are  thev^ 
whlcb  the  erldenoe  tended  to  thaw  vu  neg- 
Ugentlj  managed,  thereby  eamtng  the  injur 
complained  of.  The  railroad's  itatlon  agent 
and  yard  master  knew  there  was  a  fire  In  the 
ear.  The  jnry  were  Instructed  fliat.  If  Sar- 
gent was  liable,  the  railroad  was  liable  also. 
To  this  instmctlfm  the  raUroad  ezcqkted. 
Sargent  emplojed  one  Orlffln  to  blre  a  storey 
and  hare  charge  of  the  tame  whQe  in  the 
ear.  Sal^ect  to  ttie  defendants  exception, 
the  lender  ot  the  store  testified  ss  follows: 
"Before  the  lire,  Qrlffln  came  to  me,  and  said 
he  had  broken  the  stove;  that  it  was  brokffli 
dear  across  the  bottnn,  and  be  suppoied  he 
wonld  have  to  buy  ft.  He  toAA  me  bow  it  got 
broken."  The  pUUntUts  recelred  ^,000  Insor- 
anee  on  the  proper^  bamed.  The  defendant! 
enepted  to  the  reCnsal  to  instroct  the  Jnrjr 
that  the  amount  at  the  Insurance  was  to  be 
deducted  from  the  total  kiss  In  the  aisuswnunt 
at  damages. 

WlUIt  O.  Buxton  and  Sargent  &  NUes,  for 
plaltttifla.  Frank  B.  Streeter,  for  Bostmt  & 
M.  B.  R.  Albin,  Martin  &  Bowc^  tm  Sargent 

'  PBASLUBt  J.  It  was  a  part  ct  the  rail- 
road's duty  to  so  conduct  Its  business  as  not 
to  n^Ilgently  Injure  the  pn^rty  of  othos. 
Heating  the  csr  was  a  reasonable  and  neces- 
sary thing  todo.  Without  It  the  potatoes  could 
not  have  been  safely  transported.  It  was  a 
part  ct  the  actual  <9eratlon  at  the  road,  and 
cannot  be  separated  frun  it  ao  far  as  the 
rights  of  third  persons  are  concttned,'by  any 
contract  between  the  railroad  and  the  ship- 
par.  If  the  defendants  contention  were  law, 
one  to  whom  octraordlnary  powers  hare  bean 
granted  might  avoid  all  liability  for  the  n^- 
llgent  exerdse  ot  the  same  1}y  contacting  for 
ttieir  exercise  by  aome  irresponsible  person. 
Nelson  Ballroad  Co.,  26  Yt  HT.  721.  The 
role  Is  the  same  for  this  corpiwatlon  that  It 
wonld  be  fOr  an  IndiTldusL  It  Is  not  because 
tt  is  a  corporatifHi,  but  because  it  ezerclaee 
powers  not  given  to  men  In  genwal,  that  Ibu 
blUty  attaches.  The  state  has  granted  It  the 
franchise  to  operate  a  railroad  With  this 
right  went  the  duty  to  so  carry  on  the  busi- 
ness that  third  persons  should  not  be  negli- 
gently Injured  thereby.  The  railroad  could 
not  delegate  Its  whole  flranchlse  to  Sargent 
Pierce  v.  Emery,  32  N.  H.  484,  004,  008;  State 
Hayes,  ffl  N.  H.  264.  824.  If  It  could  not 
delegate  the  whole,  it  could  not  any  part  of 
it  Heating  this  car  was  a  part  of  the  opera- 
tion of  the  road,  a  part  of  the  exercise  of  the 
franchise  granted  the  legislature.  By 
whoever  done,  It  was;  as  to  third  parties,  the 
act  ot  tiie  raBroad,  for  which  It  is  responsl- 
bkb    Sargait  authorised  arlffin  to  hire  a 


stores  mad  «■»  tt  In  the  csr.  WhBe  so  nring 
It  be  stated  to  the  owner  that  it  had  been 
broken.  "Such  an  adminlon  resnlte  falriy 
tmm  the  exigencies  of  the  business  the  agent 
Is  employed  to  transact  and  is  cleariy  a  part 
of  it  and,  to  every  Inteo^t  the  act  of  the  prin- 
cipal hlnuett.**  Batdielder  v.  Emery,  20  N. 
H.  166, 168;  Z^man  t.  BaOnad  Co.,  88  N.  H. 
884,885. 

The  reonest  to  butmct  the  jnry  that  the 
dsmages  to  be  reoovwed  were  to  be  reduced 
by  deducting  tmn  the  whole,  lois  the  amount 
ot  insurance  received  by  the  plaintltti  was 
properly  denied.  ■*Hl8  eaoKable  claim  to  a 
reduction  ot  damagea.  It  he  conU  have  aiv. 
would  spring  from  the  fact  that  the  plain tllT 
recovers  pay  for  his  property  twice;  but  the 
answer  to  this  Is  that  he  recovers  but  onoe 
for  the  wrong  done  him,  and  be  receives  the 
bumance  money  upon  a  contract  to  which  the 
d^endant  Is  in  no  wi^  privy,  and  in  respect 
to  whldi  his  own  wrongful  act  can  give  falm 
no  equities."  Perrott  v.  Shearer,  17  Mich.  48. 
66;  1  Bedg.  Dam.  |  67.  Bn^ptlons  overmled. 


PAR80N&  J., 
cnrred. 


did  not  Bit  The  others  con- 


m  tt.  H.  4Mi 

OOSSAB  V.  TBTTESDALB.    WHEELBB  T. 

SAMB.    8AWTELLB  t.  SAME. 
(Snpreme  Oonrt  of  New  Hampshire,  HlUsboro. 
March  17,  1889.) 

■XBCUTORfl  AND  ADMINI8TRATORS-CI.AZ1IS 
AOAINSr  aSTATB-TtHS  OF  nUNO. 
Under  Pob.  St.  c.  198.  f  7.  relating  to  ap- 
peals from  commbdoners,  and  aatfaorisins  ma 
coart,  In  case  of  acddent  or  mistake,  to  allow  • 
creditor  of  an  estate  "to  fDe  his  dedaration,  or 
to  amend  It  as  in  other  dvU  actions."  leave  to 
file  the  deelarmtlon  will  be  granted  irtiere  the 
creditor  was  ignorant  of  the  proTMon  teqairbv 
the  declaration  to  be  filed,  and  failed  to  Ale  it 
within  30  days  aftw  notice  of  appeal 

Exceptions  from  Hlllsboro  county. 

Proceeding  by  Jessie  Goesar  and  others 
sgalnst  W.  A,  Tmesdale,  executor  of  the  es- 
tate of  Martha  J.  Emay,  deceased.  From  a 
decision  of  the  commissioner  allowing  plain- 
tiffs' dabn,  defendant  excepts.  Bxci^tioD 
overruled. 

The  executor  duly  notified  the  appdlees  or 
hie  qipeals,  and  they  -wen  enterod  tai  good 
fsltta  at  the  trial  term.  Counsel  tor  the  ap- 
pellees were  ignorant  of  the  proTlslon  that  the 
creditor  should  file  his  declaration,  and  for 
this  reasu  tailed  to  do  ao  wlUiln  80  di^  aft- 
er notice  of  the  appeals.  They  then  petition- 
ed for  leave  to  file  declarations  on  the  grounA 
of  accident  and  mistake;  Leave  was  grant* 
ed,  and  the  execute  acepted. 

James  P.  Brlggs  and  Taggart  &  Bingham, 
for  plaintiffs.  George  W.  Presoott  and  Henry 
B.  Atherton,  tor  defendant 

BLODOETT,  0.  J.  lliere  was  no  l^al  er- 
ror In  permitting  the  appellees  to  file  their 
declarations  under  the  statute  relating  to  ap- 
peali  ttota  commlsslonaB  (Pub.  St  c  198;  i 
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7),  wtildi  aottorlies  the  oonrt,  *ln  cases  of  acci- 
dent or  mistake,"  to  "allow  tbe  creditor  to  file 
Ikta  deduatttm,  or  to  amend  It  h  In  otbw  dvU 
■ctlona.'*  Parker^  Appeal,  16  X.  H.  Si 
Tnton  T.  TOton,  85  N.  H.  480,  48S;  Hfdt  T. 
Smart,  40  N.  H.  9;  Hdlton  t.  Olcott.  68  N.  H. 
688.  009;  GattB  Outts,  Id.  602,  608;  BoDM 
T.  Dalton,  09  N.  H.  470,  480;  Kelaea  t.  Mas- 
cbeater,  64  N.  H.  670;  15  All.  906.  BawpMon 
orermled. 


PBASLEB*  did  not  alt 
cnmd> 


The  othem  eoD- 


m  N.  H.  485) 

KIHBAUi  ct  aL  T.  NBW  VSOLAXD  BQL- 
LER-GBATB  GO.  et  aL 

8TATB  ez  rd.  KIUBALL  et  aL  T.  WILLIAMS 
et  aL 

/Sqprenw  Ooort  of  Meir  HampAlnw  HOkbofO. 

llBfeh  17,  1889.) 
OORPORATIONS— CERTIFICATBS  OF  BTOCK— IB- 
SUANCB-VAUDrrT— 8ALB-FAR  TAUT! 
—ULTRA  VIRB8  CONTRACTS. 

1.  Under  Fob.  St.  c.  149,  f  9,  proUUtblc  a 
eorporatloD  tmm  diipodng  oi  Its  narea  at  Teae 
than  par  except  in  sales  of  ifaaree  at  anctlon  for 
nonpsymeot  of  assesemeots,  and  Id.  c.  273,  | 
11,  dedarinc  that  all  certificatea  of  stock  Issued 
when  tiie  par  rahie  la  not  tollr  paid  riiall  be 
void,  abares  of  wtotk  Issned  far  a  cMpoiatlon  at 
Ita  organisation  to  pay  promoters  for  certain  pat- 
ents, and  br  them  6«nsferred  to  one  of  todr 
Bomber  to  bold  as  treasary  sto^  are  wtthont 
consideration,  and  vdd,  and  hence  a  portion  <tf 
sncb  fssae,  retssned  for  less  than  par,  u  void. 

2.  Corporate  shares,  Issned  to  paj  for  pstenta 
to  enable  tbe  corporation  to  engage  in  bnslnesa 
bt  territory  ontslae  tbe  limits  aotborlaed  by  tbe 
artides  of  Incoiporatloik  wttboot  the  consent  of 
the  Btockludderi^  are  t<m«. 

8.  Where  a  contract  for  wbldi  atodt  is  issned 
is  fraudnlent.  It  wfll  be  set  aside  on  a  blD  In 

atdty  by  nonaeaentlDg  atodbolders,  and  the  eer- 
Icatea  of  stock  so  issned.  In  tbe  bands  of  third 
parties  without  consideration,  will  be  canceled. 

4.  Though  atoA  la  transferred  by  promoteta 
to  the  corporation  aa  a  gift,  the  directors  nnut 
nae  It  for  the  beat  taterest  of  tte  corporation, 
and  can  neither  aell  It  Cor  laM  than  par  nor  tar 
Higaginff  in  bnsineai  ontalde  that  wpetUiie&  fay  Uw 
Bruges  of  agreement. 

BOl  by  George  XL  KlmteU  and  ottien 
against  the  New  vt^gtm^A  RoUer^rate  Com- 
pany and  otbera,  and  quo  warranto  by  tbe 
state,  on  relation  of  plaintiff  Qeorge  B.  Kim- 
ball, against  H.  8.  WiUlama  and  otbera,  as 
directors  of  the  New  England  BoUer-Orate 
Ctompany.  Facta  fooad  by  referee.  Deoee 
iat  plataitlff  IB  the  first  case.  Informatton  In 
quo  warranto  diamtmed. 

Tlie  first  case  la  a  bm  tn  equity,  bron^t 
Oeor^  B.  Kimball,  J.  B.  BIder.  and  W.  U. 
HIder  against  tbe  grata  company.  H.  S.  Wll- 
Uama,  P.  O.  Heath,  Prederick  Atherton.  J.  O. 
Johnaon,  B.  B.  StUUngs,  0.  B.  Ames,  and 
A.  B.  Tnttle,  alleging,  aa  amended,  that  the 
defendants  WiUlama,  Heath,  Atherton,  and 
Johnson,  aa  directors,  had  Illegally  and  fraod- 
nlently  Issned  to  Williams  a  certificate  for 
813  shares  of  stock  In  the  corporation  upon 
an  illegal  contract,  and  that  be  liad  Illegally 
and  frandolently  bansf erred  said  stock  to  the 


detendants  BtflllngB,  Ames,  and  Tuttle,  who 
now  hold  tbe  aame.  The  prayer  of  tiie  bin 
Is  ttiat  the  contract  with  WlUlams  be  declared 
Totd,  and  the  Illegally  Issued  stock  canceled. 
nM  defendants  filed  a  demtirrer  npon  tixe 
gronads  (l)  that  the  plalntlfh  had  a  plain  and 
adequate  mnedy  at  law,  and  (2)  tiiat  the  bill 
was  mnltlftrloQB.  They  also  answered  to  the 
merits,  still  Insisting  upon  their  demnrrer. 
The  seamd  case  Is  an  Information  In  the  na- 
ture of  a  quo  warranto,  filed  at  tbe  relation 
ot  the  t^ntlfls  after  the  hearing  npon  the 
bm  bi  equity,  ivaylng  that  WUUama,  Heath. 
Athertw,  ai^  Johnson  be  ousted  from  the  of- 
fice of  directors  of  the  company,  and  tbat  the 
plalntlfh  be  declared  elected  thereto.  Tbe  de- 
fendants pleaded  a  Justification.  Facts  fotmd 
by  a  referee.  January  8,  1888,  the  defradanta 
Wllllkms  and  Johnson,  being  the  owners  of  a 
patent  for  a  roller  grate,  and  deelring  to  form 
a  CMporatkm  for  Ks  operation  in  New  Bug- 
land,  associated  with  themselTes  three  other 
persons,  and  organized  tbe  New  England  Bol- 
ler^rate  Company  und»  tbe  provisions  of 
the  general  laws  of  this  state.  Tbe  purposes 
lor  which  the  corporation  was  formed  were  to 
manufacture  and  Tend  said  grates  In  New 
England;  to  purchase  otho-  letters  patmt;  to 
sell  tetters  patent  or  any  part  thneof.  and 
license  other  partlea  to  ose,  make,  or  vend 
the  biTentkm  In  audi  pUce  or  places  in  said 
terrlt<n7  as  may  be  deemed  adTlsable;  to 
purchase  real  and  personal  estate;  and  gen- 
erally to  do  an  things  necessary  for  the  prop- 
er  managemoit  and  advancement  of  th^  bnsi- 
nesB  and  Interests  ot  the  oorporatlou.  The 
capital  stock  was  fixed  at  mooo^  divided  b^ 
to  sharea  of  $10  each.  Upon  tbe  organbsatlML 
of  the  corporation,  oa  the  same  day  three 
shares  ot  stock  were  Issned.— <»e  each  to'John- 
aon.  Williams,  and  one  Falla.  who  vras  mere- 
ly a  figurehead.  At  the  same  meeting  It  was 
Toted  to  bny  of  Johnson  and  Williams  their 
patent,  and  pay  therefor  2,907  shares  of  the 
corpcmte  stock,  and  a  certificate  was  there- 
npon  made  out  to  them  acccvdingly,  vrhlch 
was  never  removed  from  the  certificate  InxA. 
On  the  same  day.  WOllama  and  Johnsni.  by 
asslgtunent  on  the  back  of  the  certificate, 
transferred  to  Williams,  as  trustee  fbr  the 
benefit  of  the  corporation,  1.^  of  the  2,907 
shares,  to  be  held  him  and  his  succeesw 
In  the  office  of  treasurer,  sul^ect  to  the  wder 
and  disposition  of  the  dh«ctors.  This  certifi- 
cate also  was  never  removed  from  the  stock 
certificate  book,  snd  at  various  times  the  dl- 
rectws  passed  votes  tai  -which  these  1.^ 
shares  were  designated  as  treasury  stock. 
The  referee  finds  that  at  the  time  of  the  or- 
ganisation of  the  corporation  only  1,006  sharea 
were  Issued  tor  value,  and  that  the  pretended 
issue  of  the  remaining  1,487  shares  was  with- 
out consldmition.  and  was  Illegal.  January 
1.  1808,  there  were  813  of  the  1,^  shares  on 
hand,  which  had  not  been  sold.  On  that  day, 
at  a  directors*  meeting.  It  was  voted  to  buy 
of  the  defendAnt  wnUams  his  half  Interest  In 
tiw  orlgbiBl  patent,  and  also  bis  half  of  a 
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later  i)ateiit  for  tlie  territory  oatslde  of  New 
Dngland.  Williams  was  to  (ire  a  clear  Utte 
to  the  patents,  and  was  to  receive  Um  Sltf 
shares  of  stnck  at  94.50  per  share,  tbe  notca 
of  the  cM^nratlon  toe  a  evtaln  snm,  and  a 
percentaKe  of  the  pnrflts  for  a  term  of  years. 
He  had  preTtoosIy  sold  to  Kimball  the  oth^ 
half  of  his  patent  ontslde  of  New  England, 
stipulating  that  neither  he  nor  Kimball  should 
"have  any  right  or  power  to  make  any  license 
or  other  prlrllege  under  or  relating  to  said 
patents  without  all  the  owners  of  the  patent 
Join  hi  the  same  tn  writing."  Immediately 
after  the  meeting  of  January  Ist  a  formal 
contract  was  made  with  WllUama  for  the  pur- 
diaae  of  his  half  Interest,  and  notes  of  the 
company,  and  a  certlflcate  for  the  813  shares 
at  ¥4.60  per  share,  were  executed  and  dellT- 
ered  to  him.  He  has  never  made  a  formal 
assignment  of  the  patent  to  the  company,  but 
Is  willing  to  do  so.  The  directors  of  the  com- 
pany at  this  time  were  the  defendants  Wil- 
liams, Johnson,  AtlittiDn,  and  Heath,  and  the 
phdutlff  J.  B.  Blder.  Williams  was  also  treaa- 
VONX  and  gmeral  manager  of  the  company, 
and  secretary  of  the  board  of  directors.  At  a 
meeting  of  the  directors  held  In  March,  1888, 
the  transactions  of  January  1st  were  ratified. 
Blder  was  notified  of  these  meetings,  but  not 
of  their  object,  and  did  not  attend  either  of 
tiiem.  The  actkm  of  the  directors  In  Jan- 
uary and  March  has  never  been  ratified  by  or 
submitted  to  the  stockholders.  In  Febmaiy 
and  March,  1888,  WIUlBms  transferred  the  813 
sharte  to  the  defendants  StUllngs,  Ames,  and 
Tuttle.  The  plaintiffs  first  leaned  oC  these 
transfers  at  the  annual  meeting  In  May,  and 
of  the  contract  with  Williamson  June  1st  The 
refuse  finds  that  the  contract  of  January  1st 
was  not  an  advantageous  one  for  the  com- 
pany, that  It  was  fraudulent  In  fact,  and  that 
the  tnnsten  ot  stock  to  StUllngs,  Ames,  and 
Tattle  woe  without  valnatrie  consideration, 
and  for  the  purpose  oubllng  Williams  to 
TOte  the  stock  in  his  interest  at  the  annual 
decticHL  hi  May.  At  the  stockholders'  meeting 
hi  M^  the  stock  of  StUllngs,  Ames,  and  Tut- 
tle was  voted  with  that  of  the  other  defend<- 
anta  for  the  election  of  a  board  of  five  direct- 
nn,  whUe  that  of  the  plaintiffs  was  voted 
for  the  Section  ot  a  board  of  three.  Count- 
tag  the  votea  of  StilUngs.  Ames,  and  Tuttl^ 
the  vote  was  Cor  five.  Excluding  sach  votes, 
and  assuming  the  validity  of  600  shares  of 
■to4^  owned  by  the  Riders,  and  herelnaftw 
referred  to,  It  was  for  three.  The  chairman 
declared  the  vote  to  be  for  the  election  of  a 
board  of  five.  On  the  ballot  for  dhrectws 
those  who  bad  voted  tor  a  board  ot  five  voted 
for  the  defoidants  WUllama,  Heath,  Athortim, 
and  Johnson,  and  the  idalntur  J.'E,  Rider; 
and  those  who  had  voted  for  a  board  of  three 
voted  for  Elmban.  J.  R  Bidw,  and  W.  BS. 
Rider.  The  chairman  declared  WUllama, 
Heatb,  Athertcm,  Johnson,  and  J.  SL  Blder 
.dected.  The  idaintUTi  seaamably  filed  a  pro- 
teat  against  the  stock  of  Btilllngs,  Ames,  and 
Tattle  being  voted  upon,  and  against  their 


votes  being  counted.  The  stock  owned  by 
the  Riders  Is  a  part  ot  the  1,487  shares.  One 
hundred  shares  of  this  they  bought  ot  the 
company,  paying  par  therefor,  and  the  re- 
mainder (600  idiares)  they  bonght  of  third 
parties,  to  whom  It  had  been  sold  by  the  com- 
pany for  less  than  par.  It  did  not  appear 
that  the  Riders  did  or  did  not  know  of  this 
tact  Kimball,  as  Resident,  signed  the  cer- 
tificates of  stock  that  were  Issued  when  the 
Riders  had  transfers  made  of  their  purchases 
from  thbd  parties.  J.  B.  Rider  has  been  a 
director  since  1800,  and  W.  H.  Rider  was  a 
dh«ctor  from  May,  1886,  to  May,  U87.  At  a 
directors'  meethig  held  March  13,  1887,  at 
which  both  the  Riders  were  present  It  was 
voted  to  sdl  the  treasoiy  stock  "at  any  rea- 
sonable price."  No  stock  was  sold  under  this 
vote.  By  agreement  of  parties,  the  quo  war- 
ranto proceeding  was  submitted  upon  the  evi- 
dence taken  at  the  hearing  upon  the  bOI  In 
equity,  so  fax  as  the  same  may  be  admis- 
sible^ and  the  addltkmal  evidence  tiiat  the 
returns  of  the  company  to  the  commlssloner 
of  coiporatlons  for  Massachusetts,  some  of 
whicb  were  signed  and  sworn  to  by  the  plain- 
tiffs, stated  that  the  whole  capital  stodc  had 
been  iwld  In.  At  the  stockholders'  meeting 
In  May,  1888,  when  the  board  of  dhrectors 
was  dected,  the  defendants  voted  1,888  shares, 
and  the  phUntlffs  1,000  shares. 

Charles  W.  Holtt  and  Isaac  W.  Smith,  fw 
plaintiffs.  Waltw  0.  Harrlman,  for  defend- 
ants. 

BLODGBTT,  a  1.  Itt  any  permtaslMe 
view,  the  validity  of  the  Issue  oi  tiie  SLS 
shares  cannot  be  sustained.  Numerous  rea- 
sons lead  to  this  conclusion.  One  la  that 
these  shares  constituted  a  part  ttf  the  1,487 
shares,  the  Issue  of  which  Is  found  by  the 
referee  upon  competent  evidence  to  hare  been 
without  ramsideratlon,  and  void.  Sudi  being 
the  fact  that  Issue  must  be  regarded  as  If  it 
had  never  been  made,  and  consequoit^  no 
part  of  the  shares  constituting  the  Issue  conld 
be  reissued,  even  to  bona  fide  purchasers, 
except  upon  payment  of  the  par  value,  or 
f  10  p«  ahare,  unless  at  anctlfm  for  nonpay- 
ment  ot  assessments;  whereas  the  sale  to 
Williams  waa  for  94.B0  per  share.  "No  cor- 
p(nati<m  ahaU  sell  or  dispose  ot  any  of  the 
diarea  of  Its  capital  stock  at  a  price  less  than 
the  par  value  thweof,  except  In  sales  of 
shares  at  auction  for  nimpayment  ot  aaaesa- 
mento'*  (Pnb.  St  c  148,  |  8);  and  "If  a  oor^ 
poratlon  •  *  *  issues  certificate  of  >toi^ 
when  the  par  value  of  the  shares  r^reaeatod 
by  the  certificates  has  not  been  fully  paid,  to 
Its  treasurer,  all  catlflcates  issued  for  satik 
unauthorized  stock  shall  be  void"  (Id.  e.  273) 
I  11).  Another  reason  Is  that  the  shares 
were  issued  to  WlUlams  f  ot  the  purchase  ot 
patmta  to  engage  In  business  outside  of  New 
Png**"fli  contrary  to  the  corporation  arttdea 
of  agreonent,  foreign  to  the  bnsineaa  In 
which  the  corporators  and  their  sncceasors. 
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Uw  stockholden,  agreed  to  engage,  and  whldi 
oould  not  be  cliuiged  wlthont  the  conaeiit  cC 
■n  tbe  ■tocklwlden.  Dow  t.  Railroad  Ooip., 
07  N.  H.  l-ea  88  AtL  Ua  Tb«  oostract 
wltb  WUllama  was  nerer  BDbmltted  to  tbe 
stockliolderB  for  approval,  nor  Is  ttiere  any 
yroimd  to  dalm  that  the  plalntlffa  tai  any 
manner  assented  to  tt.  BtQl  another  reasoo 
iB,  It  la  Anmd  aa  a  fact  that  the  Winiams 
contract  on  aoconnt  of  whldi  the  shares  In 
qaeatlott  were  issued,  was  not  an  adranta^ 
geous  one  for  tiw  corpwation,  and  was  trand- 
tdent  in  fact  As  such,  It  will  be  set  aside 
upon  a  bill  in  eqalty  tn  behalf  of  a  nonassent* 
ing  stockholder.  Pearson  t.  Balhoad  Oiop., 
62  X.  H.  687.  And  not  only  will  the  eon- 
tract  be  set  aslde^  but,  as  the  Issue  of  the 
stodk  was  In  connection  with,  and  constltnted 
a  part  of,  Uie  same  ftandulent  transaction.  It 
was  not  Bimi^y  Illegal  as  to  WllUams,  bnt  It 
was  also  Illegal  M  to  StUllngs,  Tuttle,  and 
Ames,  who,  it  Is  found,  were  not  pnrchasers 
for  a  Talnahle  consideration;  and  conse- 
quently It  Is  the  right  of  the  phUntUtS  to  han 
their  certlflcates  eaneded. 

Finally,  tt  may  be  observed  that,  even  If 
the  defendants'  contention— that  the  transfer 
of  the  1,W  shares  from  Johnson  and  Wlh 
llama  was  a  gift  to  tbe  oorpwatloa,  and  sub- 
ject to  the  order  and  dlsposttlon  of  the  direct- 
ors-be adopted,  tt  cannot  avail  them,  becanse 
the  directors  would  In  that  case  be  bound  to 
eucnte  the  trust  in  good  faith,  and  for  the 
best  Interests  of  the  cocporatlon.  They  eoold 
nettber  glre  away  the  stodc,  sell  It  less  than 
par,  nor  for  engaging  In  business  outside  that 
BpecUled  bt  tbe  OMpuate  artldes  of  agree- 
moA, 

In  tte  seeoDd  case  tt  Is  appamt  that  the 
quo  warranto  proceeding,  if  sustained,  will 
reanlt  In  UtOe  or  no  ^cUeal  bmtilt;  tac  Hks 
reason  that  the  d^endants'  tarn  ot  ofllce  Is 
so  near  Its  expiration;  but,  wlthont  regard 
to  IblB  consldastlon  (as  to  wblcb  see  Uorrls 
T.  Underwood,  19  Ga.  600;  Pec^  t.  Sweet- 
ing; 2  Johns.  184;  State  r.  Jacobs,  17  OhlOi 
148),  or  to  the  further  one  of  the  platntllBf 
moUTes  (State  .T.  Brown,  5  B.  L  1;  Bex  r. 
Dawes,  W.  BL  87),  we  are  of  opinion  that  the 
Information  must  be  dismissed. 

B  Is  found  by  tbe  referee  that  at  tbe  an- 
nual meeting  of  the  coipwatlon  on  May  8, 
1808,  the  defodants  voted  1,688  shares,  and 
the  phUntiffs  1.000.  Deducting  tbe  818  shares 
nt  StUlbigs,  Ames,  and  TntOe,  7SB  shares,  to 
irtiSch  no  oblMtkm  was  thai  or  Is  now  made, 
were  voted  1^  and  for  the  defnidants.  Bnt 
600  shares  voted  for  the  plaintiffs  by  the 
Riders  (and  acquired  by  them  under  circum- 
stances which  Aould  at  least  have  put  them 
i9on  Inquiry)  were  illegally  voted,  because  It 
Is  found  that  th^  bad  been  Md^nally  sold 
by  tbe  company  for  less  tban  par,  in  -vlolatton 
and  contravention  of  the  statute  provisions 
btfore  dted.  See,  also,  Clark  v.  Lumber  Oo., 
00  Wla  666,  18  N.  W.  482;  Clark  v.  Pease, 
41 N.  H.  414, 422.  Deducting  these  500  shares, 
there  was  a  valid  majority  against  the  plain- 


tiffs on  all  motions,  elections,  and  other  tomX- 
tws  at  tbe  meeting.  This  being  so,  the  elec- 
tion will  not  be  set  aside.  It  is  soperfiuotii 
to  dto  anttioritles  to  sudi  a  proposition,  but 
see  1  (3ook,  Stock,  Stockh.  &  Corp.  Law.  |  620; 
and  1  Ifor.  Priv.  Corp.  }  4S6. 

Decree  fi>r  the  plaintiffs  In  the  first  case; 
InformatiMi  dismissed  in  liie  second  case. 

PBASLEB,  J.,  did  not  sit  The  others  con- 
curred. 


(W  N.  H.  179) 

RO0HB8TEB  BUILDING  ft  LOAM  ASS'N  v. 

C3.TX  OF  R0CHB3T&R. 

(Su^i^e  Oourt  of  New  Hampshire.  Btraflord. 
July  80,  18975 

BUILDINO  AND  LOAN  ASSOCIATIONS— TAXA- 
TION—PKO  FI T  S. 
Pub.  St  c.  60,  i  7,  provides  that  a  building 
and  loan  aBsodntion  shall  pay  to  the  local  tax 
collector  an  annaal  tax  od  the  whole  amount 
paid  on  its  shares  in  force,  less  notes  receivaU^ 
secured  tor  mortgages.  CSiapter  166,  f  11,  di- 
rects tiiat  the  interest,  praoiums,  fines,  and  prof- 
its received,  less  losses,  etc.,  Bball  be  distributed 
among  the  shares,  and  added  to  the  does  paid 
the  shareholders,  at  least  once  a  year.  F«M, 
t  since  the  net  profits  belonged  to  the  Bhare> 
holders,  tbourii  not  formall?  applied  to  Ihe 
shares,  a  building  and  loan  assocuition  was  lia- 
ble to  taxation  on  the  amount  remaining  after 
■ubtracting  the  loans  made  hj  it  trma  net  prof- 
its and  dues. 

Petition  by  the  Rochester  Building  A  Loan 
Association  against  (he  city  of  Rochester  for 
tax  abatement.  Dismissed. 

Facts  agreed.  The  plaintiffs  are  organized 
under  the  laws  <a  the  state,  and  located  at 
Rochester.  Ainil  L  1896,  the  monthly  pay- 
ments or  dues  paid  In  by  the  plalDtlffs'  ahare- 
bfddeia  amounted  to  ¥112,606.  The  net  prof- 
Its  were  fl9,6o6.  The  plaintiffs  have  loaned 
their  shareholders,  on  notes  secured  by  mort- 
gages-upon  the  homesteads  of  the  debtors  in 
this  state,  $126,000.  The  tax  was  assessed 
April  1,  1896,  upon  tbe  total  of  the  monthly 
payments  and  accrued  pn^ti^  8182,260^  less 
8126,000,  or  |7,26a 

Blmer  J.  Smart  and  Worcestw,  Oafn^  ft 
Snow,  for  plaintiffs.  George  BL  Oodiran^for 
defendaitfs. 

PARSONS,  J.  *'Bveiy  bnUdlng  and  loan 
association  organised  under  the  provisions  of 
the  Public  Statutes  shall  pay  annually,  to  the 
ccdlector  of  the  town  or  dty  In  which  tiie 
association  is  located,  a  tax  equal  to  the  rate 
of  taxation  In  the  place  where  the  association 
Is  located,  upon  the  whole  amount  paid  upon 
its  stock  or  shares  which  are  In  force,  less 
the  amount  of  notes  hSId  It  secured  by 
mortgages  upon  the  homestead  of  the  debtor, 
upon  which  tbe  debtor  pays  a  tax  in  this 
state."  Pub.  St  e.  6{^  I  7.  *n?he  Interest 
pmnlums,  fines,  and  ^ofito  received  by  the 
corporation,  less  losses  and  the  amount  paid 
for  the  iwcessary  expenses  of  the  business, 
shall  be  equltebly  distributed  among  the 
Shares  and  added  to  the  dues  paid  by  the 
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ilttnholden  at  least  once  a  year,  until  the 
Talne  of  each  share  In  tibe  series  reaches  two 
hundred  doUaxa,  when  it  shall  he  paid  to  tha 
Bharebolder  and  the  share  diall  be  retired." 
Pub.  8t  c.  168^  I  11.  The  sole  question  pre- 
sented  Is  whether  the  plalntllb  are  taxable 
onl7  for  the  amount  paid  In  by  the  sharehold- 
ers as  monthly  dues  upon  aH  the  shares  In 
force;  less  the  exoooptlon,  or  for  that  sum 
together  with  tha  net  profits  that  bare  ac- 
crued. In  the  one  evrat  the  plaintiffs  would 
be  assessed  tor  the  amount  of  the  monthly 
dues  paid  In  without  reckoning  Interest,  pre- 
miums, Qt  lines  lecelTed;  and,  In  the  other, 
for  the  value  of  the  sbarea,  or  the  amount  of 
the  propert7  of  the  association.  Under  the 
princliries  in  accordance  with  whldi.  In  gni- 
exal,  building  and  loan  associations  are  or- 
ganised (End.  Btdg.  Aataa,  H  7-1^.  and  the 
statute  goTranIng  their  conduct  In  this  state 
(Pub.  St  &  168,  H  8.  11),  It  la  expected  that 
the  value  of  the  sharea  will  be  Increased  by 
two  Increments  or  payments:  (1)  The  month- 
ly duel  paid  by  the  shareholders,  and  <2)  the 
net  profits  obtained  by  flie  assodatlon  from 
premiums,  fines,  and  the  luTestment  of  the 
sums  so  paid  In,  equitably  distributed  among 
the  sharM.  The  ^IntUEs  have  919,66&  net 
pn^ts.  Assuming  that  they  hare  complied 
with  the  statute  under  which  they  are  organ- 
ized, snbstantlally  the  wbale  of  that  sum  haa 
been  distributed  and  added  to  the  several 
shares.  Pub.  St  c.  168,  |  11.  By  force  of 
tbls  addition,  so  much  more  la  paid  upon  each 
share,  and  each  'share  to  so  much  nearer  Its 
paid-up  or  maximum  value  of  |200.  The 
whole  amount  paid  on  the  shares  la  made  up 
In  part  from  the  payment  of  dues  the 
Aareholders  and  In  part  from  paymente 
made  by  tbe  association  In  the  distribution  of 
ivofits.  It  Is  Immateilal  whether  the  whole 
or  a  part  of  tbe  net  profits  were  or  were  not 
In  ^ct  apportioned  to,  and  formally  applied 
on,  tbe  shares.  The  profits  belong  to  ttie 
shareholders,  and  at  the  moment  of  their  re- 
ception by  tbe  plaintiffs  constitute,  In  legal 
effect  a  paymoit  t^on  the  shares,  wlthhi  the 
meanUig  of  the  statute,  although  thielr  formal 
application  Is  not  required  oftener  than  once 
a  year.  Thqr  are  held  by  the  irialntUh  for 
tbB  sole  purpose  of  the  distribution  which 
the  statute  requires  to  be  made.  As  against 
the  association,  and  for  the  purpose  of  taxa^ 
ttoa.  the  law  treats  that  as  done  which  tbe 
statute  requires  the  association  to  da  Fetl- 
tkm  dismissed.  All  concurred. 


m  V-  H.  uo 

STATE  T.  KBAN. 
(Saprone  Coort  of  New  HampBhire.  HIDsboRh 
March  12,  1897.) 

PQBua  inns:u4CB-BAT  window— obstrvo- 

TION  or  HIGHWAY. 
A  bay  window  projecting  from  a  boIIdlnA 
and  extending  into  and  over  a  street  tour  feet 
.and  seven  inches,  hot  not  extending  downward 
within  eli^t  feet  of  the  snrftee  of  the  wuTi  is 
■B  <riNtnH!tion  Qt  a  hl^wsy*  within  Pub.  St  a 


77,  I  8,  declaring  a  boUdlnc  or  atmctnre  erected 
or  constructed  on  or  over  a  nlghwar,  n  as  to  ob 
•tmct  the  same,  w  tessni  its  fnU  breadth,  to  be 
a  pofaUe  Bubsnes^  sad  providing  for  Its  ahate- 

ment 

MIdiael  Kean  was  indicted  for  erecting  and 
continuing  a  bay  window  upon  and  over 
Laurel  street  In  Manchester,  In  violation  ot 
Pub.  St  c  77,  S  8l  Pacts  agreed.  The  de- 
fendant has  erected  and  couUnued  a  bay  win- 
dow, as  charged  In  the  bidlctment  as  a  pro- 
jection from  his  building  npon  Laurel  street 
The  window  extends  four  feet  and  seven 
Inches  within  the  limits  of  the  street  but  does 
not  extend  downward  wiUiln  eight  feet  of  the 
ground.  Laurel  street  Is  a  public  highway. 
The  question  reserved  is  whether,  upon  these 
facts,  the  defendant  Is  entitled  to  the  judg- 
ment of  tbe  Jury.  Case  disdiarged. 

James  P.  Tattle,  fbr  ttw  Btato^  OUvar  B. 
Braadi,  for  defendant 

PARSONS,  J.  **Bj  tbe  eommon  law  anj 
<»ie  may  abate  a  nuisance  to  a  highway."  1 
Halflh  P.  a  c.  70.  S  12;  Id.  &  78»  I  81;  S  BL 
Oomm.  *(L  To  Justify  sndi  action,  Itmustap* 
pear  tiiat  the  object  removed  -waa  an  obotme- 
tion  to  the  pnUlc  travel,— an  actual  nuisance. 
In  such  caae,  "whether  any  object  permar 
nently  placed,  temporarily  left  or  slowly 
moving  In  a  public  hliftwaar*'  unnecessarily 
obatmcta  public  travel,  and  thertfore  la  a 
comnuu  nuisance,  Is  a  question  of  tact  to  be 
determined  by  the  jury  from  all  tbe  dtenin- 
stances  of  eaA  particular  caaa.  WafiOia  t. 
OtomMe,  4  N.  H.  S20,  026;  Graves  T.  Shat- 
tnek,  as  N.  H.  S67.  "If  any  timber,  lumber, 
stone,  or  other  thing  is  up<m  a  highway,  tw- 
combertng  tt,"  a  pnmpt  remedy  for  the  im- 
medlato  remonl  ot  the  obstmctlon  Is  provid- 
ed.' PQb.  8t  e.  77,Hl-&  In  proceedings  un- 
der this  statute^  whether  the  object  complain- 
ed of  is  an  Incnmbrsnee,  and  Its  removal 
necessary  fbr  the  public  amvenlmce,  are  quea* 
Hons  of  fact  to  be  determined  npon  competent 
evidence.  BIcfaardsen  t.  Smith.  BO  N.  H.  BIT. 
The  poUl^  however.  Is  entilied  to  ttw  faB 
and  free  use  of  aH  the  tarltory  embraced 
wttUn  the  llmlte  of  a  highway,  not  mly  for 
actual  passage,  but  for  all  puriwaea  that  are 
l^lttlmately  inddent  theretoi  Elrery  actual 
encroadunent  npon  a  highway  by  the  eree> 
tton  of  a  building  ot  fence  thwe<tt,  or  any 
other  permanent  or  haUtoal  occtq^tlon  Oieie- 
of.  Is  an  invaslHt  of  tha  pnUle  right  «na 
though  it  does  not  operato-as  an  actual  ob- 
'stmcthm  to  pnblle  trav^  Wood,  Nuls.  H  81« 
26a  "Where  there  la  a  house  meted,  or  an 
Indosnre  made,  npon  any  part  of  the  klng^i 
danesnes,  or  of  a  hl^Aiway,  cor  eonuum  street; 
ot  public  water,  or  sndi  like  pabtic  things,  It 
Is  property  called  a  Vmpreaturfe* "  4  BL 
Comm.  *167.  **  ^nrpresture^  eometh  ot  tin 
French  word  *ponrpi^*  vrtilch  algnlOeth  a 
dose,  or  aiclosare;  that  Is;  irtiete  me  en- 
croacheth,  «  maketh  sereral  to  himself  that 
whidi  ouj^t  to  be  oonunon  to  many.**  C& 
Lttt  277bi  Go.  Blagna  Gharta,  88;  302,  Any 
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imamhoriied  aneUon  grw  m  Ugbcmv  to  a 
pat^Hton.  Wftod*  MnlB.  I  77;  Kaoz 
MSTur,  ete.  55  Bub.  4M;  Attoni«r  OuBnU 
v.  Bnut  BooaUnc  Co.,  M  Mich,  m  Btnce 
tte  patme  right  to  eo^xtensln  with  «ke  limits 
a(  the  lilcbway,  that  tba  tmnlad  put  to  aot 
ttendtqr  Impeded  to  no  detenae  to  an  Indies 
■rat  elianiBg  the  eceetloa  or  malntemiea 
a  boUdlflg  or  other  oooitniction  wltUn  the 
higlnniy.  Boa&  Or.  Br.  Ifid  Am.  Bd.)  687t 
Ooin.  WUklaaon,  10  Ptt.  176;  Gom.  T. 
King;  18  iMe.  Warn.}  IIS;  Oom.  t.  Btoto- 
delU  107  MaaL  284;  Hanower  t.  BMmii,  87 
Barbu  808;  IHckey  t.  Telcpaph  Go.,  48  Ma 
4B8;  Wright  t.  Saiudara,  06  BartL  214;  Beg; 
T.  Tdegraiih  Co.,  81  Law  J.  197;  Bex  t. 
Wilgbt,  8  Bant.  A  AdoL  681;  Batanar'B  Ap- 
peal. lOO  Fa.  8t  188.  nito  doaa  no*  conlUet 
wttb  the  adioUdng  owner'a  rig^t  to  make  mnj 
rsaaonaMe  temporary  nae  of  the  street  whleh 
doea  not  ameceasarUy  obstrttct  the  pahUc 
peaaaieu  1  Hato,  P.  a  c.  8(1^  I  48;  Woodl 
Nnta.  U  887;  Bex  t.  Giaaa,  8  GanpL 
284;  Bex  T.  Jonsa,  Id.  2B0;  Wlncbaater  t. 
Oapron.  88  N.  H.  600.  4  AtL  TM^  Wlnahlp  t. 
Bnfleld.  43  M.  H.  187.  216;  CSiambertobi  V. 
Itafield.  48  N.  H.  808,  86a  861;'  QraTea  t. 
Shattndk,  anpra;  B<q;Aina  OromUe.  anpra; 
Ifakapware  ▼.  Woiden.  1  N.  K.  16;  'Arery  t. 
Maxwell.  4  N.  H.  86;  Oopp  t.  Neal.  7  N.  H. 
SIS;  Baker  t.  flbepard.  24  K.  H.  20S,  21& 
The  defendant  to  diarged  with  erecting  and 
eontlnning  a  bay  window  upon  and  orer  a 
pehUc  highway.  The  bay  window  is  a  pro- 
Jeetkm  tnm  the  defendanfa  building,  which 
extends  Into  and  orer  tike  highway  f  oar  feet 
and  seren  locbea,  but  doea  not  extend  down- 
ward withto  eight  feet  of  the  aorface  of  the 
way.  The  soto  aneetlai  renrred  to  irtiether. 
apoD  tbe  adnriMton  tiuue  facta  as  charged, 
there  to  any  qnestion  for  the  Jury.  The  d*' 
Cendant  datma  that  these  tacts  do  not  *ow 
sodta  obstmetlon  of  the  highway  as  to  eontem* 
plalad  tn  aectfon  8»  e.  77,  Pnb.  St..  becanse 
the  bay-  window  doce  not  obetmct  the  trav^ 
eled  part  of  the  highway,  nor  interfere  with 
the  txavd  upon  the  same,  and  that  npon  these 
Casta  It  to  a  oaestian  tot  tbe  Jury  wheUMr 
dwy  ODDBdtate  an  ohatractton.  The  atatnte 
to-  "If  sny  boUdinft  Btmctorev  ot  fence  to 
eracted  or  odotlmied  opoa  or  mm  aay  hW»- 
way  so  aa  to  otaatmct  the  same  or  leasen  tb» 
foU  breadth  tbenof.  it  shall  be  deemed  a 
pobUe  nolaancek  and  any  person  erecting  or 
eantlanlng  the  same  shall  be  fined  not  seb- 
oeedlDg  fifty  dollars;  and  the  court  shall  or- 
der ancfa  bottdlag,  stroctore,  or  fence  to  be 
removed. "  Id.  The  defendant's  bay  win- 
dow to  a  Istmotore"  erected  and  t^tlnaed  by 
blfls  arm  the  highway.  It  kaswis  the  foil 
breadth  of  the  highway  fonr  feet  and  seven 
incbea  at  a  point  tight  feet  above  the  ground. 
Tb»  only  qoeafloo  to  whethor  the  st^te  to 
a^ned  at  m«e  encroadimaita  open  the  lim- 
its roserred  for  pnbUc  nae.  or  has  as  Its  ob- 
Ject  only  the  remoral  of  actual  hupedinenta 
to  the  paasage.  The  sta.tute  has  been  the 
law  of  the  atete  for  nearly  200  yeara  Ito  tt- 
4BA^17 


Ikb  lAen  appann&y  tmt  eaaetad,  la  1714^ 
was  "An  act  to  pmrcnt  saccoadUKiit  npoa 
hWiwaya."  lam  1808-1728.  p.  S&  The 
proTlndal  act  was  re-enacted  with  the  same 
tftia,  with  alight  vnAal  duuge^  Febmary 
87,  1788.  laws  1987.  p.  838;  Laws  1808.  p; 
884;  Laws  1880^  p.  OBL  la  the  revision  of 
1842  tiu  act  appears  with  the  same  tltts. 
"BnOTsaeiaaento  on  Hl^ways,"  but  gnai^y 
condenaed,  and  la  aubstanttolly  Ito  present 
form  (Bar.  St  c.  00),  while  the  proThdmi  for 
tiie  Immedtote  remoral  of  Incombruces  to 
found  In  the  preceding  chapter,  entitled  "In- 
onmbesaces  la  HlghwaTa"  The  snhstaiieB  oC 
tibe  f ornm  act  was  atoo  mOasMl  Vsbmary 
27,  1788.  It  was  not  anttt  1867  that  the  two 
provtolaaa  were'  tooutfbt  togathsr  Into  sna 
chapter  UDdec  the  pneent  head.  "Inedmbran- 
oea  and  nienoachnienta  apon  Hlghwaya.** 
Oen.  St  p.  151,  c.  70.  The  legtototnre  un- 
derstood encroachment  aad  Incnmbcanos  to  ba 
different  evlto  requiring  dttteteat  roBedtoa. 
An  objaet  to  net  an  infamnbranee  In  a  htfi- 
way  nnlftss  It  obstoneto  the  nae  <tf  the  way, 
while  an  eBeroacbmait  to  aa  unlawful  gain- 
ing iQon  the  ri^t  or  possession  of  another; 
aa  where  a  man  aeto  hto  fence  beyond  hto 
line.  Boar.  Law  Ddct  Ttana  the  tttto  far> 
Btohes  erldenoa  that  tha  ohteot  of  the  stat- 
ote  was  the  piawiialluii  of  the  Umtts  of  the 
pnbUe  right  not  tin  prerentloa  of  ebstnio* 
tlon  to  trareL  The  leas  condensed  form  ox 
expression  of  the  early  atatote  also  glvea  aid 
as  to  ito  present  meaning.  Omitting  needlesr 
repetition  not  applicable  to  the  proMot  case 
It  to:  "No  edifice,  bnildlng,  or  fence  what- 
erar  shall  be  raised,  erected,  bnilt  or  set  up 
in,  upon.  over,  or  across  any  of  the  said  high- 
ways, roada  atieeti,  ■  *  *  w  any  pan 
of  them,  whereby  to  atop  them  np  os. 
stmlgbten  the  passage,  or  any  ways  lesaesL 
the  full  breadth  of  any  smdi  atrert."  The 
three  evUa  whleh  might  rasutt  from  encroach- 
ment are  described,  and  were:  (1)  Stopping 
up  the  street,  actually  preventing  passage; 
(2)  straightening,  making  narrow  the  path, 
and  the  paaaage  difficult;  O)  any  ways  toa^ 
senlng  the  fnU:treadth  of  the  street  Xn  tha 
modem  rerlalona  ■  and  re-enactments  of  the 
statute  the  first  two  Are  written  as  a  single 
elaase.  "to  obatmet**  bnt  no  change  hsa  bssa 
made  In  the  last~*taen  the  fuU  bieadth  of 
the  street"  If  a  jury  might  find  that  the 
defendant's  bay  window  did  not  sb^  up  the 
Btreet  or  stral^ten  the  paisage^  th^  could 
not  find  that  projecting  four  fMt  and  seren 
inches  orer  the  hlgtawey.  It  does  not-  to  sons 
extent  teaaen  Ito  fnU  breadth.  That  a  build- 
ing so  projecting  Into  the  highway  upon  the 
aurtaee,  but  not  so  aa  to  obatrdct  trar^  to 
In  rltdatkm  of  the  atatut^  was  decided  la 
1888  In  Hopkins  r.  OromUe,  4  N.  H.  680l 
The  case  was  treavass  tax  breaking  and 
taring  the  (dainUffa  dose  and  removing  a 
honae  frame.  The  defmse  set  up  waa  that 
the  house  was  within  the  Umtts  of  the  high- 
way, and  under  tt»  statute  was  an  obatruo- 
tlqo  and  nulaaace^  adiwsAue  the  defiadauta 
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selectmen  of  the  town,  entered,  and  lemored 
the  same.  The  court,— Richardson.  C.  Jm— 
saJd  (page  025):  "This  statnte  [February  27, 
1786]  was  not.  In  our  opinion.  Intended  to 
make  mere  encroac^ents  npon  highways, 
where  the.  passage  was  not  obstructed,  liable 
to  be  removed  by  Individuals,  The  object 
was  to  prevent  certain  encroachments  upon 
highways,  and  for  this  purpose  they  are  de- 
clared to  be  common  nuisances,  and  provision 
made  for  their  removal  and  the  punishment 
of  the  offender.  Individuals  are  permitted  to 
abate  actual  niUsances  which  obstruct  the  pas- 
sage of  highways,  becanse  the  public  conven- 
ience reqolrea  an  immediate  remedy,  and 
cannot  .wait  for  the  slow  progress  of  the  or- 
dinary course  of  Justice.  But  no  such  reason 
exists  for  the  Interfmnce  of  Indivldoals  In 
this  way,  In  the  case  of  encroachments  which 
do  not  obstruct  the  passage.  The  statnte  has 
not  changed  the  nature  of  things,  and  made 
that  an  actual  obstruction  whl(di  was  not  so 
Iwfore  its  enactment"  It  was  further  held  In 
the  same  case  that  the  cellar  and  frame  com- 
plained of.  wfaldi  extended  10  fast  within  the 
limits  of  the  highway,  bat  In  no  way  Imped- 
ed, or  obstructed,  or  rendered  less  safe  or  con- 
venient the  traveled  path,  was  clearly  an  en- 
croachment, for  the  simple  reason  that  It  was 
within  1^  limits  of  the  highway.  It  was 
said  to  be'  (page  626)  "clearly  an  Illegal  en- 
croachment, which  rendered  t^e  plaintiffs  lia- 
ble to  be  indicted  and  punished,  and  which 
might  at  any  time,  upon  a  conviction,  bave 
been  legally  taken  down,  demolished,  and  re- 
moved/' For  this  reason,  although,  since  the 
frame  did  not  obsbnct  the  trav^  the  defend- 
ants^ acta  In  removing  it  were  unlawful,  the 
plaintiffs  were  allowed  only  nominal  damages. 

Under  Hopkins  v.  Cromble,  the  only  ques- 
tion  remaining  la  whether  tbe  election  of 
the  projecting  atmctare  ^ht  feet  above  the 
highway  surface  raises  any  question  of  fact 
nnder  the  statute.  If  It  t^oes,  It  Is  only  be- 
cause at  that  tievation  a  Jury  might  find  it 
did  not  In  tact  obstruct  the  public  In  their 
uae  of  the  way.  But  if  such  a  finding,  which 
might,  and  probably  most,  have  been  found 
In  Hopkins  t.  Cremblc^  does  not  excuse  a 
btdtding  npon  the  anrfaee  of  the  way  made 
becanse  abundant  space  was.  left  on  one  side 
of  the  structure  for  the  public  passage,  the 
same  flndtng  cannot  avail  when  based  on  the 
ground  that  there  1b  abundant  room  beneath 
the  structure.  I^e  finding  being  immaterial, 
a  different  ground  upon  which  It  might  be 
baaed  is  equally  unimportant  Further  evi- 
dence of  the  understanding  of  the  legislature 
ta  to  be  found  in  the  section  of  the  statute  Im- 
mediately foUowlDg:  "Signs  and  awnings 
put  up  in  conformity  with  the  police  regnla- 
tlona  in  force  In  the  town,  are  excepted  from 
the  provisions  of  the  preceding  section." 
Pub.  St  c.  77,  i  9.  This  exception  appeared 
first  In  the  Revised  Statutes  of  1842  <Rev.  St 
&  60,  S  2),  iweftumsbly  considered  necessary 
becanae  In  1828  police  offlcen  were  authoris- 
ed ta  maka  tcgulatlona  for  ttie  height  and  po- 


sition of  any  awning,  shade,  or  other  fixture 
that  may  be  erected  or  placed  In  any  audi 
street  (Lavra  lafiO.  p.  271;  Bev.  St  c.  |  7; 
Pnb.  St  a  f  6).  The  leelslature  nndep- 
atood  that  a  sign  or  awning  orer  a  highway 
waa  within  the  statute.  l%e  projectlan  eC 
the  roof  and  eaves  of  a  house  over  and  into  * 
street  Is  within  the  statute,  and  a  building  ma 
constructed  Is  a  nuisance.  Garland  v.  Towne, 
66  N.  H,  66.  Whether  the  fee  of  the  street 
be  In  the  munldpaUty  In  trust  for  the  public 
use,  or  In  the  adjoining  proprietor,  it  Is  In 
either  case  of  the  essence  of  the  street  that  it 
is  public,  and  hence  •  •  •  under  the  par- 
amount control  of  the  legislature  as  the  repre- 
sentatlve  ot  the  poblic.  2  DUI.  Mun.  Corp. 
(2d  Bd.)  I  &4jL  The  reasonable  and  propo* 
use  which  the  adjoining  owner  may  make  of 
the  way  Is  subject  to  leglslatlTe  regulation. 
Id.  I  686;  8  Kent  Comm.  '483;  AUen  v.  City 
of  Boston,  169  Mass.  336,  84  N.  E.  &1Q. 
Buildings  projecting  oxer  a  tilghway  mi^ 
make  doubtful  the  true  line  of  the  street,  as 
well  as  those  erected  upon  the  surface,  and 
render  the  way  dangerous  to  the  public  use. 
Whether  any  such  uae  ahould  be  permitted  la 
prc^rly  determinable  by  the  l^iflatare.  Con- 
sidering the  common-law  rule  that  any  en- 
croachment upon  a  highway  la  unlawful,  the 
object  of  the  statute,  as  disclosed  by  Ita  title, 
the  language  used  In  the  original  snd  subse- 
quent enactments  of  the  section  In  question, 
the  exceptions  made  by  the  legislature  tending 
to  establish  the  legiatatire  understanding  of 
the  meaning  of  the  section,  the  existence  of 
another  statute  remedy  for  the  removal  of  ac- 
tual obstructions;  and  the  previous  interprfr 
totlon  that  has  been  dedared  by  the  court  we 
entertain  no  doubt  that  the  constroction  con- 
tended for  by  the  defendant  cannot  be  sua-  . 
talned.  The  facts  agreed  contain  all  the  el^ 
menta  of  the  offense  dbarged.  There  to  do 
question  for  the  Jury. 

Trees  by  the  side  of  the  roadway  (Graves  v. 
Shattut^  36  N.  H.  270)  are  not  within  the 
tenuB  of  this  statute,  and  are  recognised  and 
protected  by  law.  Pnb.  St  c  266.  S  19. 
While  the  suggestion  of  the  dtfendant's  brief 
that  the  omission  of  the  clause,  "so  as  to  ob- 
struct the  same,  or  lessen  the  full  breadtb 
thereof,"  would  leave  the  atotute  with  pre- 
cisely the  meaning  given  to  It  Is  undoubtedly 
true^  yet  we  do  not  ihtok  the  Inmrtlott  of  thto 
clause  authorlien  the  ponltton  that  there  may 
be  a  structure  npon  or  over  a  fal^vray  whldi 
does  not  either  obstruct  It  or  lessen  Its  fidl 
breadth.  Such  a  structure  to  plainly  tncon' 
eelvable,  and  the  proposition  to  aelt-contmdle- 
tory.  If  the  structure  la  upon  or  over  the 
highway,  It  must  either  obstruct  It  or  lessen 
its  full  breadth.  If  It  does  neither.  It  to  nei- 
ther npon  nor  over  the  highway.  The  origin 
of  the  clause  to  to  be  found  In  the  exeesriTe 
particularity  of  the  original  draftsman  In  the 
effort  hy  a  superabundance  of  words,  to  eoc- 
dnde  the  pmalblllty  of  faflnre  to  onbrace 
within  the  terms  of  the  statute  every  variety 
of  encroachment  Hie  tSaaae  to  In  Cact  a  re- 


Digitized  by  Google 


OAFWELL  T.  MAGHON. 


269 


dtal  of  evUi  guarded  ■aslut,  and  not  tb*  la> 
■arUoi  oC  a  condition  to.  bo  toamU  as  a  taoL 
The  orlslxuU  lajlng  of  tte  ■treat  )■  ooadnriTo 
that  Qw  vbole  ipaee  la  mcceeary  tor  the 
pnbUe  hm;  eltbn  for  paaiage*  ov  the  neeea- 
aa^  IneidentB  .thereto.  WheUi«  the  apace 
reeerred  cai^  condateaUy  with  utvtj  to  tbe 
pabUc.  be  permanently  encroached  upon  by 
■truetona  oTcrhanglng  the  same,  other  than 
■Igns  and  awnlngi^  la  puely  a  leglsIatlTe 
QneatkoL  As  tbe  case  and  tbe  law  now  stand, 
the  defendants  yrtaHaw  Ja  an  Ulegal-  eoeroatii- 
ment  npMi  tiie  atnet  -  Tba  legtslatnre  baa  not 
left  It  to  the  eonrt  to  decide  whethn;  as  a 
purpreetoro  merelTi  It  shoold  be  allowed  to 
remain.  Wood.  Nnls.  1  80l  The  statute  de- 
^rea  it  a  nvfaanee,  and  ndera  Its  remoraL 
"further  proceedings  In  accordance  wltb  these 
vtewa  and  the'  stlpolaflona  of  the  reeerred 
ease  wUl  be  had  at  tbe  tKla>  term.  Caae  dla- 
chaiged.  An  concurred. 


(SI  B.  X.  S16) 

HABFORD  T.  CARROLL, 
(Snpmne  Conrt  of  Rhode  Island.  Jtn.  10, 1900.) 
1.SSAUI.T  ANO  BATTBRT— PLEIADINa. 

1.  That  a  decIaraUon  in  trespass  for  an  ae- 
laiilt  does  not  set  forth  that  criminal  proceedioga 
liad  been  instituted  against  the  defendant  for  tbe 
assault  cranplatawd  oi,  ss  reqnired  br  law,  csn- 
uot  be  raised  taj  deaimrsr,  bnt  only  by  plea  hi 
abatement 

2.  A  dril  actlott  of  treniass  for  an  asanlt  may 
be  maintatsed  witboot  first  InstltatlnB  criminal 
proceediDSB,  unee  it  is  maintainable  at  common 
taw  without  sodi  reqnlreme^  and  therefore 
comes  within  Gen.  Iaws,  c  233^  1 16,  whidi  ex- 
empts from  sach  reqidremeDt  actions  which  may 
be  maintained  at  cmmnon  law. 

Action  George  G.  Harford  against  John 
H.  Gartoll.  Defendant  demnrs  to  j^aintUTs 
complaint  Orermled. 

Job  &  Oaipent«,  for  plalntlfl.  Wood  A 
FUA,  tvt  defendant 

PEE  CURIAM.  This  la  an  action  of  trea- 
pana  for  an  aaNtalt  and  battery.  The  defend- 
ant denmra  to  t2ie  declaration  «n  tlw  gronnd 
that  It  does  not  set  tottb  ttaat  criminal  pnn 
eeedlngs  bad  been  instltated  against  the  "da- 
fttidant  for  tbe  assault  complained  ttf.  In  ac- 
cordance with  Gen.  Laws  R.  L  &  8^  I  lA. 
Tbe  question  which  the  defendant  seeks  tb» 
detemdnatlon  of  cannot  be  raised  by  demm^ 
rec  Tbe  dedaratitMi  is  In  the  nsnal  form. 
Hm  denmrrer  mnst,  therefore,  be  oremiled. 
To  raise  the  question  before  trial  on  tbe  mer> 
Ita,  a  plea  In  abatement  of  tbe  action  riionld 
bar*  been  filed,  setting  up  the  statute  relied 
on,  and  alleging  the  noncompllanoe  <rf  the 
plnlntlfl  with  its  proTislons.  Though  the 
qnasUon  la  not  property  before  ns,  we  may 
aay  that  a  dvU  action  at  ccnnmon  law  might 
ba  maintained  for  an  assaidt  and  battery 
without  flrst  Instituting  criminal  proceedings, 
and  hence  the  section  of  tbe  statute  under 
eonslderatlon  has  no  application,  the  case  be- 
iag  within  tbe  exception  cootaloed  In  tbe 


statute.  Demurrer  orerruled,  and  case  re- 
mitted to  the  common  ideas  division  for  fur- 
tbar  prnrdiiillngai 

m  R.  I.  520) 

OAPWBXI*  T.  MACHON  et  aL 
(SopiemeOonit of Bhode Island.  ;an.l9,190IU 

BILLS  AND  NOTHS-MATmUTT-TRANaraR— 

QUESTION  FOR  JURT— VBHDICT— EFFBOT. 

1.  Where,  after  protest  of  a  note  indQtsed  im 
blank,  and  notification  ot  indorseta,  plaintiff,  «n 
the  maker's  representation  that  the  note  waS 
good,  and  tliat  ne  had  lietter  boy  it,  reoelTed  it 
from  tbe  tcUer  of  a  txmfc,  which  was  the  holder, 
who  was  not  antborized  to  sell  it  on  neymeot  « 
Its  Talne  and  protest  fees,  whether  toe  tranaa^ 
tka  between  me  bank  and  plaintiff  conatitnted  a 
payment  or  sale  of  the  note  was  a  question  of 
fact  for  tbe  jury,  and  hence  a  finding  that  it  was 
a  transfer,  and  not  a  peyment,  was  coadnuTe  om 

*^!^nce  the  fact  diat  a  note  Is  omdbe  does 

not  deprlTe  it  ot  its  negotiable  character,  the 

fact  that  it  waa  transferred  after  maturity  Is 
animportant,  except  as  to  eqaities  between  prior 
parties. 

Action  on  a  note  by  Roger  F.  OapweU 
against  John  T.  Machon  and  others,  indors- 
era.  Verdict  waa  rendered  for  plaintiff,  and 
defoidanttf  petition  for  new  trial  doiled. 

Robert  W.  Bur  bank,  for  plaintiff,  unan 
J.  Tuck,  fbr  defendantSi 

STINnSS.  J.  The  plalntllt  nee  aa  bolder 
of  a  promissory  note  on  irtildi  tiie  defoidants 
were  Indorse rs.  The  note  waa  made  by 
Thomaa  W.  Hedley,  April  0,  IflM*  for  «30a 
payaMe  to  Madion,  at  EBatw  Nathmal  Bank, 
Fawtncket  Indorsed  by  payee  to  defendant 
Tingley.  and  discounted  tor,  him  at  Slater 
Nati<xial  Bank.'  The  note  waa  not  paid  at 
maturity,  waa  inoteated,  and  the  Indoraers 
were  notified.  A  few  daya  after  the  protest 
tiie  plaintiff,  having,  been  told  by  the  maker 
that  he  waa  unaUe  to  take  up  the  note,  that 
it  was  good,  and  that  the  plaintiff  had  bettor 
buy  it  went  to  the  bank,  paid  the  full  face  ot 
the  note  and  protest  requesting  that  It  be 
glTen  to  -bim  without  cafacellatlcHi,  and  re* 
celved  It  from  the  teller,  who  testtSee  that  he 
had  no  authority  to  oijl  the  note.  Hedley, 
the  maker,  died  September  80.  1804*  ani^  April 
15,  ISQS,  tbe  plaintiff  notified  tbe  todorser 
Tingley  by  letter  that  be  had  tbe  note  In  bis 
hands  for  collection.  November  15,  1898,  he 
brought  this  suit  The  question  is  whether 
tiiere  was  a  paymmt  or  sale  of  the  notd.' 
The  defendaata  claim  that  tbe  act  of  the 
plaintiff,  he  being  a  stranger  to  the  note^ 
amounted  ipso  facto  to  a  pigment  Some 
text-books  state  this  aa  a  rule.  Bdw.  Billa  A 
N.  (1st  Bd.)  p.  SBO;  8b^.  Snbr.  220;  Dan- 
iel. Neg.  Inst  (4th  Bd.)  254.  AH  of  these 
statemotta  rest  on  Buir  t.  Smith,  21  Barlk 
282.  An  ityifiiwHftw  of  that  caaOf  howeTor, 
shows  that  the  decision  rested  on  a  presumiK 
tion  of  payment  as  the  alleged  purchaser  ot 
tbe  note  was  not  a  witness,  and  as  there  was 
no  testimony  to  show  ta  whose  behalf  be  paid 
the  money,  or  whoae  monay  It  waa  with 
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wbldi  Hie  pajuMmt  was  made.  Tba  hcad- 
Qote  of  the  cue  goes  bsyoml  thli,  and  It  baa 
been  dted  aa  anthority  for  tbe  propoaltio& 
that  vajmeat  of  a  note  Iv  ft  itnuiger.  tot 
lowed  b7  a  tnuiflf  er  to  Urn  wltiiont  a  ctm* 
tiact  of  aale,  Is  a  payment  of  t)w  note  Itself. 
The  dtfendants  also  aSj  on  Blnford  t. 
Aim,  IM  Ind.  41,  8  N.  B.  76B.  The  opin- 
ion states  tliat  wbetber  a  transudkm  Is  a 
paTuent  that  will  extlngolah  the  debt  Is  fen- 
enUlj  a  Question  at  teet  While  It  i^peats 
In  Hiat  case  that  fiie  note  was  probaUj  paid 
with  ftho  mon^  of  the  plalntUTs  Intestate^ 
the  eeort  holds  that  there  coold  be  no  sate 
of  llie  note  wtthont  Om  holder's  assent.  It 
appears  flram  the  statemenb  of  facts  that  the 
note  was  indorsed  to  the  holder,  and  not  In- 
dorsed \xy  hfan  to  the  plaintiff's  Intestate^ 
Hence,  the  court  says,  there  was  no  assign- 
ment of  the  note  to  the  stranger  Iqr  whom  It 
was  paid.  Fairly  considered,  both  tbese 
cases  go  no  fnrtber  ,tban  to  detdde  that  the 
question  of  payment  'or  transfa  Is  a  question 
of  tae^  and  that  In  each  case  there  was  in 
fact  no  transfer.  The  strongest  point  made 
against  a  transfer  Is  that  in  the  last- 
named  case,— that  there  cannot  be  a  sale 
without  an  fntent  of  the  holder  to  selL  Bn^ 
as  Ur.  Justice  lamar  ranaAed  in  Wood  t. 
Deposit  Co.,  12B  U.  8.  418t  ^  0  Sup.  Ot  188, 
88  L.  Sd.  47%  *it  Is  as  dlffleolt  to  see  how 
there  can  be  a  payment  and  extinguishment 
thereby  of  a  debt  without  aa  Intention  to  pay 
It  as  It  Is  to  see  how  ttme  can  be  a  sale  wtth- 
ont an  Intention  to  seU.**  The  &ct  that  a  ne- 
gotiable note  Is  tian^eaced  after  maturity  Is 
not  Important,  ezofg^t  aa  to  equities  betwem 
prior  parties,  which  are  not  set  up  In  this 
ease.  The  mere  tect  tb^  It  Is  orardoe  does 
net  deprlTO  It  of  Its  M«otlabie  duumetOr.  It 
may  stUl  pass  from  hand  to  band  ad  tB> 
flnltiim.'  4  Am.  ft  Bng.  Enc  Law  (2d  Bd.)  p. 
346,  note  &  The  note  In  this  case  was  in- 
dorsed In  blank,  and  title  to  it  passed  by  de- 
UTMy.  In  such  cases  a  transfer  to  a  stranger 
raises  no  legal  .jHresomption  of  payment  In 
Wood  T.  Deposit  Oo.  the  qneotloQ  was  upon 
Interest  conpfms  on  dty  boBds,  which  bad 
been  dlshonond  before  tiansffli!^  Mt^  Justice 
Lamar  said:  "A  trsnsfur  ot  possessl<m  is 
presuinptlrdy  a  transfer  of  title.  And  eq^ 
dally  Is  this  •true  when  the  transfer  b  made 
to  one  who  is  not  a  debtor,  to  we  who  Is  un- 
der no  obUgatlon  to  recdre  ttwm  or  to  pay 
them.  A  holder  Is  not  warranted  to  believe 
that  sudt  a  pdson  Intended  to  exttngnlsh  the 
coupons  when  be  hands  over  the  sum  called 
for  by  Oem,  and  takes  them  into  his  posses- 
sion. It  Is  not  In  accordance  with  common 
experience  for  one  man  to  pay  the  debt  of  an- 
other without  recelTlng  any  benefit  from  his 
act."  Dodge  r.  Trust  Co.,  03  U.  S.  319,  28  L. 
Eld.  020,  was  a  case  of  notes.  Ur.  Justice 
Hunt  said:  "What  the  holder  was  oitltled 
to  was  his  money.  If  the  maker  had  any- 
thing to  say  or  do  in  the  prontses,  It  was  to 
present  himself  with  the  moaes  when  the 
aotsa  matored,  pay  them,  and  secure  bis  oUl- 


gatkua.  ValUng  In  ttk,  ho  leana  the  s»- 
corttlSB  10  ba.dsatt  with  aa  othen  mtecested 
may  ehoooa.  Tbu»  woilld  appear,  therefore, 
In  the  nature  and  propriety  of  the  subject  to 
be  no  objection  to  &  transfsr  to  a  third  per- 
son paying  the  money.  Instead  of  a  tnchnlfal 
payment  and  disdurgo  of  tha  aotea.  It  is 
to  be  obaerred,  also,  that  payment  tsdmleal- 
ly  can  only  ha  mada  tar  a  partjr  to  the  Ull,  or 
by  a  iteanger  aopra  ivotast  OUL  Bills. 
882."  In  Bnnyon  dark,  49  N.  a  62,  It 
was  held  that  when  a  third  psnon  pays  the 
sum  ddlad  for  bi  a  aola,  and  taloea  It  hrto  hfs 
possseslun,  It  Is  a  qoestlon  of  flaet  wheawr 
he  Intuded  to  pay  It  or  to  porrtisas  It  So^ 
also,  Bwope  r.  Leflbigwdl,  T8  Ma  848;  Vo- 
gerty  t.  WUsott,  80  Minn,  m  U  M.  W.  175 
salt  against  a  guarantor);  Doutfierty  t. 
Deemy,  48  Iowa,  4A8;  Jonas  ▼:  Bobbttt  00  N. 
a  881;  Preddeot  ato,,  t.  UltdwlL  9  Hotc. 
(Mass.)  297;  (3ampbeU  r.  Alton.  88  Ifo.  App. 
27.  In  (3oykendaU  t.  Oonstsble,  99  M.  T.  800, 
1  M.  BL  884,-a  suit  against  snreUes,— the 
plaintiff,  at  the  request  of  the  principal,'  and 
upon  the  andttstandlng  that  the  note  should 
be  transferred  to  him,  deUTored  to  the  bank 
the  amount  due  thereon,  and  reodved  the 
note.  The  money  was  forwarded  to  the 
paye^  who  recdred  It  wMiont  knowing  that 
It  waa  a  payment  After  loanUng  the  facti^ 
howeroTr  he  retained  the  money.  In  an  ac- 
tion oo  the  note  it  waa  bold  that  although 
the  bank  bad  no  authority  to  sell,  yet  the  re- 
tentlcm  of  the  money  by  the  payee  after 
knowledge,  and  his  omissioa  thereafter  to  de- 
mand the  note  or  assent  title  thereto^  waa  a 
ratification  of  the  sale;  and  that  at  least  In 
the  absence  of  evidence  that  the  sureties  had 
beat  by  information,  and  a  conaeqoent  belief 
that  the  note  was  paid,  Induced  to  remain 
quiet  and  ao  had  been  Injure^  flw  plaintiff 
was  utltled  to  recover.  8ee^  also,  2  Pars. 
Notes  *  B.  216;  Bytes,  nUs  CBharswood's 
Bd.)  316;  8  Band.  Com.  Paper,  fl  1438b  Upon 
the  reasontaig  of  these  eaaea  we  thhik  It  Is 
suflldontly  dear  that  Ude  to  toe  note,  In- 
draaed  la  blank,  passed  by  ddlvary,  Irss- 
speetlre  of  ana^rass  asssnt  to  a  tsansferby 
the  hoMor,  and  that  the  qimathm  of  payoNBt 
or  transfv  waa  a  qaeattoo  at  fhct  The  ver- 
dict of  the  Jury,  given  for  the  plaintiff  under 
proper  Instmcttons,  llnds  a  txanafsr,  and  not 
a  paymant  and  the  sirldence  Is  anAdnt  to 
snppwt  It  Petition  dsnlad,  and  case  ea- 
mitted  for  judgment 


UALCOM  BBBWIMO  CO.  v.  WAONEB  ct  aL 
(Owt  ot  Ohsaecfy  of  New  JersEj.  Jan.  27, 

looa) 

VBAUDULBNT  OONVSTANCBS-^USBAND  AND 
WIFB-DVIDBWCB-BURDEN  OF  PROOF. 

1.  A  debtor,  soon  after  demand  made  by  plain- 
tiff for  piiymest,  and  threatened  foreclosure  of  a 
ciiattel  mortgage  given  to  secure  his  cUim,  mada 
a  conveyance  of  real  estate.  lor..an  expreawd 
coDslderation  of  one  dollar,  to  ho*  son,  who  tm 
the  same  day  conv^ed  to  his  stepfather,  for  the 
same  eonsideratloo,  xcdting  la  the  deed  that  the 
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coDTcyaBce  to  tbe  son  wai  made  '*Id  oMer  to 
haTe  this  deed  executed,  and  place  die  whole  title 
to  the  land*  herein  described*'  in  the  rtei^tber. 
BM  sufficient  to  cast  the  bnrdni  on  the  drttor 
Msxi  her  hnsband  o£  aho^ns  that  tbe  deeda  weie 
flven  for  a  valuable  coiuiaeratlon. 

3.  Where  a  conTejance  of  real  estate  br  a  debt- 
w  to  her  ■on.  and  one  by  tbe  aon.  of  the  same 
pnH>ertr,  to  lus  stepfather,  for  tbe  exprewed  con- 
Mcration  of  $1,  are  attacked  bv  a  creditor  as 
frabdalent,  proof  by  tbe  debtor  tnat  she  was  In- 
debted to  the  son  on  a  note  for  9700,  immediate 
payment  of  which  he  demanded,  and  threatened 
suit,  and  that  the  conveyance  was  made  to  sat- 
isfy him,  and  that  he  immediately  conTeycd  to 
her  hnnband,  who  paid  tbe  money  to  her  son,  U 
not  saffldent  to  show  a  valiuble  condderaaon 
for  tbe  deeds,  especially  where  the  attorn^  who 
prepared  them,  and  mnat  have  known  of  the  pay- 
ment of  the  money,  was  not  called  as  a  wltDeii» 
nor  any  reason  given  for  not  calling  him. 

Action  by  the  Malcom  Brewing  Oompftny 
ftgalnvt  Jow^blne  Wagner  ud  otben  to  wt 
aside  deeds  as  fraudulent  as  against  credit- 
ors.  Judgment  t<x  complainant 

Frederlclc  Frambach,  for  complainant  A. 
A.  Rlctat  tor  defendants. 

VmxBSt  V.  a  The  GOBplalnut,  tbt  Hal- 
eoB  ftewlng  Oompuiy,  li  a.  Judgment  cred- 
ttor  at  the  defendant  JoKpblne  Wagner,  and 
•eeka  to  set  aahle,  as  fmndnient  and  void 
■g^nst  iti  Judgment  two  deeds  of  amvej- 
ance,  both  dated  December  2,  189B.  and  re- 
eocded  Deoember  S,  1806^'  tbe  flnt  me  made 
1V  Joo^talne  Wagner  and  Albwt  Wagner,  tair 
toilMBd,  to  John  Blehhom,  and  the  other  by 
John  Bfchhom  to  Albert  Wagner,  conreylng 
a  hooae  and  lot  m  Hoboken.  Tlie  oonddera- 
tlan  «q««aed  la  eaA  deed  to  one  do&ar. 
nw  conveyance  from  BIctahom  to  Albert  Wag- 
ner contains  thla  danoe:  "Being  the  eame 
promiaeB  oonv^ed  to  the  party  of  tho  flrat 
part  herotai  by  Joaephtaie  Wagner  and  AIb«t 
Wagnar,  her  hmband,  by  a  deed  bearing  even 
date  herewitti,  given  In  (Oder  to  have  this  deed 
enented,  and  lOace  tbe  i^le  title  to  Oe 
lands  herein  described  In  said  Albert  Wag- 
ner." Tbe  complainant's  cause  of  action  arose 
between  the  6tb  of  September  and  the  3Bth 
(tf  October,  1886,  and  consists  of  (800  money 
looined,  and  a  balance  of  982  dne  (m  aeooont 
of  beer  sold  and  delivered  to  Mrs.  Wagner 
between  the  6th  of  September  and  the  25th 
of  October.  About  tbe  let  ot  NoTember»  1806, 
the  complainant  demanded  payment  of  the 
amount  dne  m  ttie  promissory  noto  m  the 
account  for  beer,  and  threatened  the  wife 
with  foredosnre  of  tbe  chattel  mortgage  given 
to  secure  the  9800  of  money  loaned.  These 
drcnm stances,  tat  connection  with  the  eonsld- 
ention  eqvessed  In  tiie  two  oonveyancea,  and 
ttie  (danse  before  redted,  found  In  the  oon- 
Teyance  -  from  Blchhoin  to  Albert  Wagner, 
make  out  a  prima  fade  case  for  tbe  complain- 
ant, and  cast  tbe  burden  on  the  dtfendanta 
of  showing  a  good  and  valnaUe  consideration 
paid. 

The  defose  set  up  by  the  defendants  Is 
that  at  or  about  tho  date  of  these  deeds, 
Mn.  Wagner  was  Indebted  to  her  son  by  a 


former  marriage,  John  Blcbhom,  In  the  sum 
of  9700  on  a  promfssory  note,  and  fiiat  the  son 
demanded  Immediate  piqrment,  and  threat- 
ened salt,  and  that;  In  order  to  satisfy  hbn. 
she  convoyed  tike  property  to  hbn.  and  he 
immediately  conveyed  it  to  her  husband,  who 
paid  the  money  to  her  son.  Evidence  was 
produced  Ut  su^ort  of  thto  theory.  I  do  not 
deem  It  worth  whSe  to  review  the  evldaios 
at  length.  It  to  so  Inhetontiy  Im^bhUt^  so 
contradictory  and  inconsistent,  as  to  fSU  to 
pieces  of  Its  own  might 

Hie  two  deeds  in  question  are  fat  tbe  hand- 
writing of  a  respectaUe  member  of  the  bar 
of  Hndsim  conn^,  and  tbe  acknowledgments 
wm  taken  befora  him.  He  undoabtedly 
knew  the  object  of  the  deeds,  and  most  ham 
been  cognissnt  of  tbe  psyment  of  tbe  9700, 
If  it  was  paid.  He  was  not  called  as  a  wit* 
ness,  nor  was  aay  rssson  given  why  he  was 
not  called.  X  will  advlss  a  doecaa  In  faror 
of  the  comptaloant 

«t  N.  J.  B.  Itt) 
BABFATT  v.  BARFATI. 

<Oaiirt  of  Ohaoeery  of  New  Jereey.  Jan.  Si 

1900.) 

DIVOBCV-DBSERTION^JUSTinCATUm^ 
BVIDBNOB. 

1.  Neither  imkfaid  and  Inconslderato  treattaent 
(not  amounting  to  tibwt  degree  <tf  extreme  em* 
«ty  which  would  sustain  a  decree  for  divorce  a 
mensa  et  thoro),  nor  a  dngle  instance  of  physical 
violence,  happening  two  years  before  the  wife 
departed,  with  no  proof  of  a  conthiultr  of  like' 
treatment,  nor  an  order  by  the  husband  to  the 
wife  to  leave  his  hooae,  given  In  the  course  of  a 
quarrel,  but  not  In  any  way  renewed  or  en- 
forced, the  vrlfe  leaving  two  weeks  thereafter. 
In  tbe  husband's  absence,  and  without  his  kaOiH- 
edge.  Is  snffldent  cause  to  Justify  a  wUt  In  de- 
serting her  husband. 

2.  In  order  to  constitute  a  desertion,  the  sepa- 
ration mnst  be  agamtt  tbe  will  of  tbe  com[rialning 
party.  It  does  net  lie  with  one  who  consmta  to 
or  aiwroves  of  the  separation  to  eowplaln  of  It 
as  a  desertion. 

8.  A  desertion  by  a  wife  Is  not  obstinate,  where 
tiie  tetters  sent  her  by  tbe  husband  during  the 
alleged  two  years  of  desertion  exhibit  neither  de- 
sire nor  wiUlngnesB  that  she  should  return  to 
him,  and  one  of  them  proposes  that  die  let  him 
get  a  divorce  qnletiy. 

(SyUabns  by  the  Q>art) 

BlU  by  Moses  D:  Sarfaty  agataut  Sva  8ar- 

taty. 

The  complainant  In  this  un  states  his  mar- 
riage with  the  defendant  on  August  16,  1876; 
his  resIdMue  at  Hilltop,  Camden  comity,  N. 
J.,  staico  August  1,  188S:  and  that  the  de- 
fendant deserted  htan  there,  on  May  1,  1880^ 
since  iirtilch  date  she  has  not  returned  to  his 
residence;  and  ho  prays  a  decree  for  abso- 
lute divorce.  The  defendant  In  her  answer, 
denies  tbe  desertion  complained  of,  and  de- 
clares that  she  was  driven  from  the  home 
of  the  complainant  on  May  1,  1805.  by  his 
cruel  treatment,  and  that  she  has  remained 
away  through  fear;  that  prior  te  tbe  date 
named  the  complainant  dealt  harshly  with 
her,  and  neglected  proprarly  to  provide  fOr  \k 
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And  lifir  cblldren;  and  that,  h7  reason  of  his 
cnwl  treatment,  her  health  was  permanently 
Impaired.  Dlsmlaaed. 

HeiTT  I.  Budd,  Jr„  for  complainant  Bacot 
ft  Record  and  Mr.  FhllUps,  for  defendant 

GRBY.  V.  a  (after  gtating  the  facta).  The 
eom^ftinaat  vaa  murled  to  the  defendant  la 
AncBBt,  1876.  They  took  iqi  their  realdence 
In  New  Jersey  on  August  1,  1883,  bavlnff 
theretofore  resided  In  Philadelphia.  Pa.  The 
desertion  complained  of  occurred  on  May  1, 
1686,  at  which  time  convlalnanfs  family  con- 
sisted of  five  children,  a  alxth  haThig  died 
two  years  before.  On  the  date  named,  the 
wife,  with  three  children,  left  her  husband's 
residence,  and  the  Tillage  where  he  resided, 
fmn  a  railroad  station  not  used  tq^  hhn,  and 
In  his  absence  from  home,  and,  he  says,  with- 
out his  cons^  or  knowledge.  Knee  that  date 
the  husband  and  wife  have  not  seen  each 
other.  She  liaa  been  Itrlng  hi  New  York  with 
the  tfiree  children,  anpported  by  her  family. 
The  wife  says  that  ahe  was  Justified  in  leaT- 
Ing  her  husband  and  In  remaining  away  from 
hhn.  Her  story  Is  this:  Shortly  after  their 
marriage  coni^Inant  began  to  show  Indiffer- 
ence towards  her.  when  they  wm  reeling  at 
a  boarding  home,  ^d  afterwards,  while  they 
were  living  with  his  mother.  In  Philadelphia, 
he  selected  her.  and  failed  pn^erly  to  clothe 
and  support  ber.  At  his  motbw'B  honse  he 
left  her  alone  throughout  the  evenings.  Tlie 
■nxuns  there  occupied  were  too  small  for  the 
growing  family.  He  did  not  furnish  sufficient 
servante.  She  was  compell^  to  do  work  to 
which  she  bad  not  been  accustomed.  He 
bought  a  country  place  In  New  Jeney.  against 
her  wish,  and  after  they  took  up  their  real- 
deoce  there  bis  conduct  to  ber  became  more 
and  more  unbearable.  He  failed  properly  to 
suppurt  and  clothe  hex  there,  and  during  a 
large  part  of  the  time  between  1888  and  1896 
ehe  did  the  whole  of  tiie  hooseworl^  and  had 
the  care  of  all  the  chUdreu,  without  any  as- 
sistance. The  supply  of  food  was  not  suffi- 
den^  and  he  would  find  fault  with  the  gro- 
cery and  butidier  blUs,  eta  She  was  com- 
piled to  dear  away  snow  In  the  winter,  and 
to  use  a  pump  the  handle  of  which  could  be 
worked  only  with  extreme  labor.  He  waa 
harsh  and  cross  to  the  cbfldren.  His  lan- 
guage to  ber  was  offensive.  He  frequently 
beat  and  maltreated  the  children,  and  on  one 
occasion  stmA  his  son  with  a  saw,  cutting 
open  his  cheek.  On  another  occasion  he 
struck  him  with  a  dialn  on  tiie  hand,  and 
Injured  him  severely.  Once,  for  some  trivial 
offense^  he  struck  his  daughter  In  the  tace. 
The  defendant  says  tiiese  acta  of  the  com- 
plainant resulted  In  seriously  Impairing  her 
health.  About  two  years  before  the  desra^ 
tion  complained  o^  defendant  says,  she  was 
attending  the  baby  one  night,  when  complain- 
ant became  eseeedlngly  ivomked  at  its  con- 
tinued crying,  and  d^endants  Inability  to 
qqlet  It  He  found  some  fanlt  with  her.  and. 


upon  replying  that  be  should  have  patience^ 
he  selaed  hw  by  ttie  throat  and  dioked  ha. 
whereat  she  screamed.  There  was  consider- 
able friction  between  the  husband  and  wife 
over  money  matters.  She  had  left  to  ber 
some  «a000  or  flU.000;  whldi  she  loaned  htan. 
and  was  never  able  to  get  bade.  Her  story 
of  the  immediate  cause  of  her  departure  teem 
his  home  la  this:  Oomplalnant  came  home 
one  night  with  a  fish  which  he  wished  her  to 
pldde.  She  explained  her  Inability  to  do  so^ 
being  worn  out  from  work  about  the  house. 
lAter,  at  the  supper  table,  he  asked  for  the 
fish,  and,  when  he  was  told  that  she  had  been 
unable  to  comply  with  his  wishes,  he  gave 
way  to  his  temper,  became  very  abusive,  and 
told  ber  to  leave  his  house,  and  that  tf  she 
did  not  do  so  he  would  pat  her  out  The 
occurrence  Is  confirmed  by  the  testimony  of 
the  (ddest  son  and  dani^tor.  Defendant  re> 
plied  she  would  go  as  soon  as  she  could  get 
ready.  This  episode  happened  about  two 
weeks  before  ber  dq>artare.  She  was,  aba 
saya.  during  that -time  packing  and  getting 
ready  to  go. 

The  complainant  denies  defendant^!  stoiy 
in  all  of  the  above  details.  He  says  he  never 
treated  her  with  indifference,  or  called  her 
Tile  names;  tiiat  he  always  gave  her  plenty 
of  money,  and  supplied  her  with  sufficient 
clotadng;  that  ha  nevw  neglected  hw.  bat 
was  always  affectloaate  to  ber  and  the  chil- 
dren, whom  he  deariy  lored;  and  he  express- 
ly denies  the  statement  of  the  fish  ^laoda. 
He  declares  he  never  taiA  her  to  leave  Us 
bouse.  On  the  contrary,  he  tasttflea  that  he 
did  not  know  that  she  waa  going,  and  was 
amazed  to  find  ahe  had  gone.  As  to  money 
matters,  he  says  bis  wife's  money  waa  ta- 
rested,  at  her  request  In  stocks,  and  waa  loat 

After  defnidant  left  complainants  house, 
in  Hay,  1895,  the  parties  had  no  personal  In- 
terview before  the  bringing  of  this  suit  Bvl- 
dence  of  complainant's  purpose  and  state  of 
mind  la  disclosed  only  ^  letters  writtoi  by 
him  to  his  wife,  wheveby  he  says  he  mdeav- 
ored  to  persuade  her  to  return  to  hhn. 

The  drcumctaaees  narrated  did  not  Justly 
the  wife  in  abandoning  her  husband's  honae. 
If  It  were  true  that  In  the  heat  of  tiie  qnanel 
about  the  tallnre  to  prepare  the  flab,  he  tfOA 
her  to  leave  his  houses  and  that  If  ahe  did 
not  he  would  put  her  out  it  is  equally  tnie 
that  she  remahied  tot  two  weeks  thereafter, 
with  no  fortber  step,  by  either  word  or  ac- 
tion on  bis  part  towards  carrying  out  bis 
threat  At  the  time  of  her  deiavture  she  waa 
under  nelthw  fear  nor  compulahm.  Her  hus- 
band was  not  preset  The  wdght  at  the 
evldoice  goes  to  show  that  he  did  not  know 
■he  Intended  to  leaTe,  Her  selection  ot  a 
route  of  travd,  on  which  dw  would  probably 
not  meet  hhn.  Indicates  that  she  concealed 
her  leaving  firom  bim.  and  a  consciousness 
on  her  part  that  he  did  not  wish  her  to  leave 
him.  The  drcumstancea  detailed  would  not 
have  entitled  ber  to  a  dtrorce  from  him  oo 
the  ground  of  extreme  cmdty.  His  conduct 
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totrard^  ber  wu  not  sodi  as  to  coDstltate 
desertion  of  that  sort  wbete  tiie  bnstnnd 
oontpete  the  separation.  In  Wnlfl  t.  Wnlff, 
21  N.  J.  l^w  J.  1888.  p.  204,  Vice  CbanceUor 
Fltner  held  that  to  jnstUr  desertitm  required 
the  aame  degree  of  cmelty  as  would  be  nece»> 
UTj  to  snstatn  a  divorce  on  that  ground. 

The  ontf  Instance  of  idiyslcal  violence  to- 
wards flie  wife  was  shown  two  ream  before 
she  left  her  hnsband,  and  the  qnarrei  resnlt- 
Ing  In  bis  order  that  she  should  go  wai  two 
weeks  before  her  departure.  That  there  was 
inconsiderate  and  unkind  treatment  bj  Ibe 
husband  towards  the  wife  is  too  apjnmit.  and 
his  condiKt  cannot  be  held  to  be  undeserrlng 
of  Uame.  But  the  proof  Is  not  satls^lng  to 
show  that  It  either  produced  In  the  wife  a 
condition  of  terror  or  that  at  the  time  of  the 
separation  It  had  undermhied  ber  health. 
Tba  weight  of  the  testimony  Is  that  there 
were  contentions  and  in  feeling  between  Ibe 
partlesi  to  which  the  hnsbuid  conlxlbnted  his 
tnU  share,  and  It  is  probable  that  during  one 
of  these  quarrds  he  told  her  to  leave  his 
house.  The  only  lAyslcal  violence  towards 
^  wife,  and  the  hasty  and  lU-tempered  com- 
mand that  she  dionld  leave,  were  both  too 
remote  to  have  seriously  Influenced  bw  de- 
parture;. There  Is  no  proof  of  any  further  act 
done  by  the  'husband  whldi  Indicated  a  pur^ 
pose  to  drive  the  wife  away,  nor  fliat  she 
b^eved  wfaen  sbe  went  that  she  was  In  any 
danger  of  violence  at  his  hands.  She  left 
her  husband  deliberately  and  of  her  own  free 
dK^ce.  provoked  to  It,  no  doubt,  by  ber  un- 
happy situation.  She  might,  however,  had 
■he  chosen  so  to  do,  have  remained  to  suffer 
the  discomfort  of  his  furthw  selflshness.  This 
-was  the  **for  wors^  wbldu  by  her  marriage 
contract.  She  undertook  to  bear,  aiUl  for  which 
the  law  affords  no  remedy.  Neltiier  extreme 
erodty,  such  as  the  law  takes  cognisance  of, 
nor  the  husband's  compulsion,  occasioned  the 
wife's  departuieL 

While  the  evidence  does  not  show  ttiat  the 
act  of  the  wife  In  leaving  .her  home  was 
compelled,  the  attitude  of  the  husband,  both 
before  and  after  she  left.  Indicates  that  It 
did  not  meet  with  bis  dlaaE^roval.  When  he 
tetnned  to  bis  home,  and  found  that  she  had 
gon^  he  made  no  effort  to  Induce  her  to 
return.  He  knew  she  was  at  ber  motbei's 
house,  in  Kew  York,  bat  a  few  hours  Journey 
from  him,  yet  he  did  not  go  to  see  her  to  ask 
ber  to  come  back.  He  wrote  her  several  let- 
tera,  which.  In  the  flood  of  contradictory 
parol  testimony,  afford  a  few  Islands  of  In- 
dubitable proof.  In  none  of  these  letters  does 
the  husband  Indicate  ai^  regret  at  tiie  wlfCs 
d^artnre,  or  any  deslro  that  she  should  re- 
turn to  him.  On  the  contrary,  the  trend  of 
than  all  Is  towards  some  arrangjement  for  a 
divorce  upon  terms  to  be  dictated  by  him, 
or  the  obtaining  of  ber  signature  to  his  deeds 
dlaposhig  of  his  lands.  A  summary  of  these 
lettem  of  the  husband  to  the  wife  will  show 
hla  position  as  to  her  absmce,  by  proof  of  his 
own  making.  His  first  letter  to  his  wife  after 


ha  departure  fl»m  his  house  simply  sought  i- 
to  ascerbUn  whethra  Mrs.  Sarfaty  would  ilga 
a  deed  fur  a  certain  proper^.   It  contained  ' 
no  ofiber  suggestion  of  any  kind.  Several 
oUier  letters,  p^tlnent  to  the  same  matter, 
contain  no  suggestion  ot  a  diange  In  their 
marital  relations,  nor  of  any  desire  or  win- 
iQgneas  to  have  ber  return  to  him.  In  his 
letter  of  July  6,  1885>  he  says:  '1  wlU  not 
attempt  to  make  any  more  deals  that  requbw 
your  signature  until  I  am  In  a  poison  to  dls-  - 
pense  with  It"  In  a  letter  dated  July  8, 189B( 
he  says  that.  If  Urs.  Sarfaty  had  been  where  ' 
she  ought,  It  would  not  have  hapiwned;  re-^ 
ferring  to  his  fsllure  to  put  the  deal  through. 
In  a  letter  at  the  10th  of  July,  1806,  he  tollt 
her  that  she  Is  even  a  bigger  Cool  than  he 
thought  her.  **I  have  made  a  fool  of  myself; ' 
waiting  BO  long,  but  I  could  not  bring  myself 
to  disgrace  my  children.   I  do  not  suppose  I ' 
can  get  a  divorce  before  B^tember,  but  I  - 
wIU  see  my  lawyer,  and  see  vrtiat  can  be 
done.  I  shall  ajvply  for  the  custody  oi  the  ■■ 
three  younger  clDldrai,  as  I  would  not  have 
than  brought  up  1^  sudi  sn  umi&tural  moot- 
er.*' He  writes  that  Us  lawyer  says  he  has 
a  plain  case,  and  tbere  wHI  be  no  trouble,  - 
and,  as  sbe  senns  so  remarkably  anxious  for 
It,  no  doubt  she  wonU  do  everything  to  het 
poww  to  hurry  it  up.  In  a  later  letter,  Aug- 
ust 5. 1886,  he  writes:  **If  you  will  let  me  get 
a  divorce  quietly,  and  give  me  custody  of  Ibe 
three  younger  ^ndren,  I  wlU  give  you  eveiT- . 
thing  I  have  In  the  worid  excegit  ttie  house 
and  lot  at  HIHtop;"  and  he  gives,  as  bis.  Tea* 
son  for  such  a  proposition,  that  *%b  does  not 
want  to  get  Into  a  prolonged  flght  wtfli  ber. 
If  It  can  be  avoided."  *ln  a  fight  with  you, 
I  would  be^ar  myself  and  yon,  bnt  that  I 
would  get  Justice."  Again  be  aays:  *lf  fl(bt 
there  must  be,  X  have  everything  ready  to 
commence  my  suit  against  yon,  and  also  a 
suit  for  damage  agtinst  some  one  else,  and 
before  I  get  through  I  will  have  my  rights. 
X  wish  your  answer  at  once,"  etc.  In  a  le& 
ter  dated  August  7, 1886,  to  the  broflier-In-law 
of  the  defendant,  his  evident  purpose  Is  to 
recover  the  children,  bnt  there  Is  nothing  to 
show  a  wlUtngness  or  derite  to  have  his  wtU  ■ 
return  to  him.  He  says:  In  a  fls^t  I  can 
get  a  divorce  and  the  custody  of  my  chlldrea. 
Any  flght  with  me  wlU  of  necessity  go  on 
until  I  wto,  or  have  nothing  left  to  Affiit  ■ 
with."  He  ottaeA  his  wife  every  cent  he  had  : 
In  the  world,  except  a  bons^  on  eortoln  con- 
ditions: "My  cbOdren  shall  not  be  brought- 
up  to  hate  me.  I  have  no  one  to  the  world 
to  love.  There  Is  no  doubt  tlw  court  would 
give  tbem  to  me.*'    He  says:   "My  wtto 
knows  where  I  live,  and  I  will  give  respectful 
attention  to  anything  she  may  write.   I  have 
everything  ready  for  a  suit  for  divorce  and 
the  custody  of  my  children,  and  also  a  dam- 
age suit  For  reasons  steted  above,  I  do  not 
want  to  flght.   My  wife  has  been  away  so 
long  the  people  are  beginning  to  talk,  and  the  . 
flrst  breath  of  scandal  would  stort  me."  It 
Is,,  he  writes,  Ua  his  wU»  to  say,  and  say 
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qiUcUjr,  what  It  sball  be.  He  says  his  wife 
boida  an  awfal  power  over  him,  which  If  the 
children,  and  for  the  lore  ot  them  be  has 
hesitated.  Again,  be  writes  the  brotba--lii- 
Uw.  tm  AvgoBt  IZ,  1896,  that;  If  Ua  wUe  and 
himself  do  not  reach  a  complete  understand- 
ing that  week,  he  would  commence  salt  for 
divorce  on  August  19th.  Any  oommunlcatlon 
must  come  from  bla  wife  dli^ect,  and,  after 
that,  nothing  she  might  say  would  have  any 
effect  He  closes  his  letter  with  a  relied 
threat  of  some  scandalous  matter  afCecUng 
his  wife,  which  be  might  disclose  In  case  be 
should  bare  to  sua.  His  last  wanUng  Is: 
"Knowing  his  weakness  a&d  lore  for  his 
children,  he  has  Just  taken  an  oath  on  the 
Bible  to  commence  salt  w  August  Uth,  un- 
less an-  nadenrtandlng  Is  readied  before  that 
time,  and  no  power  on  earth  would  make  blm 
break  an  oath."  There  were  further  letters 
from  bhn  to  his  wife,  none  of  which  disclose 
the  Blltfitest  desire  or  intention  on  his  part  to 
hare  bar  return  to  him.  His  later  letters  all 
contain  threats,  more  or  less  Telled.  that  "he 
win  giTeUawifaaUsteof  thebw."ete.;  "she 
:s  a  fool,*' et&  In  bis  letter  of  the  a4th  ot  De- 
eember,  18B6,  be  says:  "We  could  be  divorced 
quietly.  *  •  •  If  yon  wlU  obey  me,  and 
do  exactly  what  I  say,  well  and  good;  If  not, 
let  those  yon  do  obey  take  the  conseqnenceo," 
In  «  letter  dated  Jnne  28,  1886,  he  says:  **If 
you  will  BOtd  me  the  three  younger  children, 
I  wUl  make  any  settlenunt  regarding  money 
matten  is  my  power.  As  you  do  not  wish 
to  llT|^  with  me,  yon  can  bare  a  home  else- 
where. This  Is  now  your  last  chance  for  an 
amicable  sett^noit  If  you  now  refuse  to 
accqt  my  iwopoaltiM,  my  snlt  against  your 
family  and  yourself  shall  be  pushed  to  the 
bitter  end."  On  the  11th  of  May,  189T,  be 
wrote  that  dSroree  proceedings  bad  com- 
menced, and  asked  her  If  she  bad  any  propo- 
sitlon  to  make.  Till*  statement  tbat  divorce 
proceedings  had  commenced  was  false  In  fact, 
and  probably  to  the  knowledge  of  the  com- 
plahianti  for  ha  did  not  swear  to  the  bill 
until  May  20,  18B7,  nine  diys  afttt  he  wrote 
thla  letter,  and  the  bill  was  filed  on  tiie  same 
day.  She  nsXM  on  May  18,. 1887,  that  her 
praporftlon  was  that  if  he  wished  to  rrach 
any  adjustment  he  should  meet  her  at  race  at 
some  place  in  New  York,  not  objectitmable  to 
either.  In  answer  to  her  letter,  he  says,  In 
Us  letter  of  May  1^  UBT:  n  have  no  propo- 
sitions to  mak^  but  I  will  hear  any  proposl- 
tlon  yoo  make,  and  try  and  treat  It  clearly 
and  faltly."  She  would  have  to  meet  him  on 
Monday;  that  he  would  not  come  to  New 
York,  as  it  was  hee  place  to  oome  to  blm,  and, 
if  she  cam^  she  must  come  alone. 

These  letters  of  the  husband  show  a  eon- 
tlnnously  vindictive  qtlrlt  and  an  entire  will- 
faignesB,  not  only  that  his  wife  should  live 
sqnrately,  bat  an  actual  anxiety  for  a  di- 
vorce. No  one  of  them  displays  an  effort  to 
persoade  tbe  wife  to  return  to  blm.  It  Is 
quite  evident  they  were  not  written  tar  that 
purpose,  but  to  compel  the  wife  to  sign  con- 


veyances,  or  to  arrange  tor  a  divorce  upoo 
terms  to  be  delated  blnL  These  results 
were  to  be  aooompllsbed,  not  by  gentle 
means,  but  by  tbe  threato  of  suite  to  be 
brought  against  the  wife  and  ber  mother. 
There  is  neither  any  direct  suggestion  that 
the  husband  deshred  the  wife  to  return  to 
him,  nor  any  propoeltlon  looking  to  that  exML 
It  is  also  due  to  her  to  say  that  to  tbe  wliole 
case  there  Is  not  a  particle  of  evidence  which 
casts  a  shadow  tq^tm  her  character.  Under 
these  drcumstancea,  it  Is  dear  tbat  the  has> 
band  made  no  honest  endeavor  to  have  his 
wife  return  to  him.  His  letters  were  written 
in  a  qlrlt  hidlcatlng  a  purpose  to  fcec^  her 
away.  One  of  his  letters  shows  that  he  am- 
templated  a  divorce  wlfli  eqnanlnUty,  If  only 
he  conid  have  three  of  ttie  children,  and  In 
anotber  he  actually  made  a  direct  proposlttoi 
that  alie  permit  him  to  get  a  dlvocoe  and 
make  no  defense. 

It  waa  after  receiving  sndi  lettras  as  these, 
covering  nearly  the  whole  period  of  her  sep- 
aration from  her  husband,  tbat  be  wrote  to 
ber,  falsely  stating  that  he  bad  begun  pro- 
ceedings for  divorce,  and  asked  hw  if  die 
had  any  proposition  to  make.  He  thus  drew 
from  her  an  indication  of  what  her  disposi- 
tion was  in  view  of  an  actual  suit  against  ber 
for  divorcfr  She  answered,  writhig  him  to 
come  and  see  ber  in  New  York,  If  be  wished 
to  adjust  their  matters.  This  letter  was  re- 
ceived by  the  buslwnd  before  be  had  In  fttct 
begun  tUs  suit  end*  made  known  to  him  that 
bis .  wife  was  wUllng  to  eoatw  with  him  for 
an  adjustment  He  was  probably  now  act- 
ing under  l^ial  advice,  and  knew  that  tbe  two 
years  of  her  absence  bad  expired,  and  that 
any  show  of  wUHngness  cm  her  part  to  re- 
turn to  him  would  Mpoa  the  obstinacy  of  her 
desertion.  He  tiien  wrote  lier  In  reply,  re- 
fusing to  come  and  see  her,  telling  her  It  was 
ber  place  to  come  to  him,  and  that  if  she 
came  she  must  come  alone.  As  might  have 
been  expected,  she  did  not  come  alone  from 
New  York  to  Philadelphia  to  see  blm.  and 
about  a  week  after  the  husband's  last  letter 
he  filed  his  blU  to  ttals  caose. 

These  being  the  relations  of  tbe  parties  ac- 
cmdlng  to  tbe  proofs,  do  they  Justify  a  de* 
ciee  that  the  irife.  willfully,  conttononsly. 
and  obstinately,  deserted  tiie  husband  for  the 
period  at  two  years?  In  tbe  ease  of  Bowlby 
r.  Bowlby,  2ft  N.  J.  Bq.  406^  this  court  de- 
clared that  though  a  desertloa  by  a  wife  may 
have  been  willful  in  the  first  Instancy  It  could 
not  be  obstinate  nnless  It  was  perdstad  in 
against  effort  or  tnffluoioe  on  her  hudiand's 
part  to  bring  the  desertion  to  an  end.  Gor- 
nlsh  V.  Cornish,  23  N.  J.  Bq.  208,  was  dted 
as  supporting  that  view.  The  case  was  taken 
to  the  court  of  t^nteale  (25  N.  J.  Bq.  570),  and 
was  there  afflimed  on  ^  i^lnlon  of  this 
court  In  Herald  v.  Herold,  47  N.  X  Ski.  310, 
20  AtL  875,  0  L.  B.  A.  eOfl^  tbe  priudple  was 
again  iqq^lted,  and  It  was  dedared  tiiat  when 
the  husband  was  not  mtlrely  blameless  for 
the  act  of  the  wife,  and  he  makes  no  effort 
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to  prevent  ber  desertion  of  him,  and  ac- 
quiesces In  and  appears  satisfied  with  Its  con- 
tbmance,  he  is  not  entitled  to  a  divorce.  In 
CoMffl  T.  COBtlll,  47  N.  J.  Bq.  319,  21  AtL 
8S)  It  was  a^ln  declared  tbat  If  a  tatuband 
does  nothing  to  induce  blJi  wife  to  retarn  to 
htan,  even  when  she  separates  from  him  with- 
out snffident  cause,  her  desertion  will  not  he 
deemed  to  be  obstinate.  Through  all  these 
eases  the  principle  la  recognized  that  the  sep- 
aration of  the  parties,  in  order  to  constitute 
desertion,  mast  be  as^nst  tiie  win  of  the 
party  complainlns.  It  If  quite  obvions  tbat, 
If  tiiere  Is  an  acquiescence  or  approval  of  tbe 
sepuation  by  the  party  who  complains,  It 
does  not  lie  with  him  to  make  the  mattw 
done  with  his  consent  the  basis  for  the  diaso- 
Intlon  of  the  marriage  contract  In  this  case 
the  complainanf  B  own  treatment  of  bis  wife, 
Ounqcb  not  soffldently  harsh  to  Justify  the 
separation,  was  undonbtedly  a  provoking 
eanse  thereto.  Wm  eondnct  after  the  wife 
left  Indicated  no  deMre  on  tab  part  tttt  she 
dKHdd  return,  nor  crroi  a  wlUlngness  to  re- 
eolTe  her.  His  letters  to  her,  condderable 
In  nnmber,  and  ranning  over  nearly  all  of 
Qie  two  years  daring  which  be  claims  she 
eontlnnonsly  and  obstinately  deserted  blm, 
■how  towards  ber,  not  that  treatment  which 
a  just  man  should  extend  to  bis  wife,  who 
bad  Impatiently  and  nnadvlsedly  separated 
team  him,  but  a  willingness  on  hia  part  that 
riie  should  stay  away,  and-one  letter  prtqtosea 
a  n^nsive  divorce. 

Oonnsel  for  complaliuuit  lays  qiedal  stress 
upon  wbat  be  says  was  an  eEFort  on  Mr.  Sar^ 
fftty's  part  to  have  bis  wife  retarn  to  htm 
•whm  ta  retained  a  law  Arm  in  New  York 
witta  wbat  be  dalms  was  a  purpose  to  effect 
a  reconciliation.  Tbe  letter  of  instruction 
written  by  complainant  to  his  New  York  coun- 
sd  directed  that,  prior  t»  Imtitnttng  any  le- 
gal proceedings  against  bis  wife  and  her 
tftmlly,  they  should  lake  stcin  to  obtain  an 
amicable  settlement  with  tier,  bat  express^ 
Bttpnlatlng  tliat  bis  wife  and  dilldren  most  re- 
turn to  him  at  once,  and  that  there  be  no  for- 
tiber  commonleatlon  whatevor  between  his 
wife  and  her  Caml^,  except  through  blm.  It 
Is  not  diear  that  this  offer  was  ever  commanl- 
cated  to  the  wife,  or  tbat  she  knew  be  bad 
■ent  it  The  eondltkms  wbldi  fbe  huaband 
tanpcsed  were  that  tbe  vrife  sbonld  abandon 
all  conunanlcntkm  with  ber  tamlly,  exc^t 
ttarongta  hbn.  Tbe  wife  knew  tint  fbe  hua- 
buid  bold  ber  fiunlly  in  abhorrence,  and  ttut 
bo  aecused  them*  wrongfnlly  It  appears,  of 
ADenaUng  ha  trom  blm.  Sneb  an  unreason- 
able condition  destroyed  any  effect  tbat  such 
a  message  might  pondUy  have  had  as  an  In- 
dlcatlMi  of  a  porpoee  on  his  part  to  bare  his 
wifft  come  bade.  He  must  certainly  have 
foToaeon  Oiat  sncfa  a  ccmdltlm  mu  very  nn- 
Ukely  to  Mng  peace  and  good  vrUl  between 
them  or  to  lead  to  ber  retmn.  Nor  was  It  In 
any  way  reasonable  tbat  bis  irife  dionld  be 
ceqntrsd,  aa  a  coiditlon  of  ber  receptitm  by 
hsr  Insbaiid,  to  liavs  bo  farther  communica- 


tion with  ber  mother  and  family,  except 
through  the  huaband,  who  bated  them.  Her 
mother  had  practically  supported  her  during 
the  separation,  but  does  not  appear  to  have 
Induced  It,  or  to  have  exercised  any  influence 
over  'the  wife  to  prejudice  ber  against  her 
husband.  In  bis  testimony  the  husband  says 
he  has  nlwaj's  been  willing  to  have  his  wife 
return  to  him,  but  only  upon  the  express  con- 
dition that  she  have  no  further  communica- 
tion with  her  family,  except  through  blm; 
but  bis  various  letters,  written  daring  tbe 
separation,  do  not  support  bis  testimony. 
The  message  which  he  claims  he  sent  throngb 
his  New  York  counsel  seema  more  e^entlal 
of  a  pnrpose  to  keep  the  wife  where  she  was 
than  to  Induce  her  to  return.  The  condition 
Itself  was  unfair  and  unreasonable.  There 
has  been  no  sufficient  evidence  that  tiie  de- 
fendant against  tiie  will  of  tbe  complainant, 
ot»tInately  deserted  blm  for  tlie  period  of  two 
years. 

Incidental  to  his  appUcaticm  for  .divorce^  fibe 
complainant  has  filed  a  petition  In  this  eanse 
asking  possession  of  the  children  of  the  mar- 
riage, who  are  with  their  mother  In  New 
York.  The  consideration  of  this  petition  Is 
dependent  upon  the  application  for  divorce 
now  under  consideration.  Tliat  falling,  the 
petition  for  custody  of  the  children  most  also 
fall,  and  be  disposed  of  as  an  original  and  in- 
dependent matter.  Upon  the  whole  case,  the 
eon^lalnant  has  not  proven  that  the  wife's 
separation  was  a  willful,  continued,  and  ob 
stlnate  desertion.  There  should  be  a  decree 
tbat  complainant's  bill  be  dismissed,  with 
costs. 


W  H.  J.  my 
DKLANXT  V.  HITBBANDi. 
(Oourt  of  Srrors  and  Appeals  ot  New  Jersey. 
Jan.  16, 1900.) 

WBIT  09  BRROn— DISUISSAIr-ATTORNBr— RB- 
TAINBR— AimiOIUTT. 

1.  A  motion  to  dismiss  a  writ  of  error  because 
It  was  issued  and  is  prosecuted  without  authority 
from  the  idalntUt  may  Uiwfully  be  made  by  the 

defendant. 

2.  A  retains  to  prosecute  a  suit  does  not  of  It- 
self cooBtitnte  B  retainer  to  brinK  a  writ  of  error 
to  rererse  a  jadnneDt  rendered  in  that  suit. 

8.  The  fact  tnat  au  attorney  has  a  dispated 
asre«nent  with  his  client,  whli^  if  established, 
would  entltie  him  to  a  share  of  whaterer  money 
might  be  recovered  In  a  certain  cause,  will  not 
warrant  the  attomer  in  prosecnting,  as  attorn^ 
of  record  for  hia  client,  but  againat  her  will,  a 
writ  of  error  to  reverse  a  jndi^aent  tendered  is 
the  cause. 

(Sf  Ilabos  by  the  Court) 

Brror  to  circuit  court  Oamden  county. 

Action  by  Llda  B.  Delaney  against  Thomas 
J.  Husband.  From  a  Judgment  of  nonsol^ 
Idalnttff  brings  error.  Dismissed. 

Q.  H.  Fierce  and  O.  T.  D.  Jctline,  for  tfaln- 
,tlfl  In  mor.  8.  M.  Boberts,  for  drfendant  fai 
error. 

DIXON,  J.  nie  idalntiff  bronghl  an  ao- 
tlim  In  Oie  Oamden  clreoit  ft»  breach  of  prom- 
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lae  ot  marriage,  and  at  tbe  trial  was  aon- 
snlted.  Afterwards  a  writ  of  error  to  review 
the  Jndgmeiit  was  Issued  out  of  this  court,  and 
now  the  defendant  mores  that  the  writ  be 
dismissed  because  It  was  Issued  and  Is  prose- 
cuted without  authority  from  the  plaintiff. 
Bndi  a  motion  may  lawfully  be  made  by  the 
d^endant  Hubbart  r.  Phllllpa,  IS  Mees.  & 
W.  702.  In  the  present  case  It  Is  concurred 
In  by  the  plaintiff,  and  supported  by  her  af- 
fldavlt  But  it  Is  resisted  by  the  plalutltTs 
attorney  on  tbe  groond  solely  that  by  agree- 
ment with  the  plaintiff,  which  she  denies,  he 
win  be  entitied  to  two-flfths  of  the  money 
'tiuit  may  ultimately  be  recovered.  The  re- 
tainer for  the  original  suit  did  not  of  Itself 
constitute  a  retainer  to  bring  a  writ  of  er- 
ror, which  begins  a  distinct  action,  commen- 
ced, according  to  the  common  law,  by  an  orig- 
inal writ  issuing  out  of  chancery.  2  Tldd, 
Prac.  1061.  1065;  Batchelor  t.  EIHb,  7  Term 
R.  337;  State  v.  Gullck,  17  N.  J.  Law,  435; 
Lee  T.  Heath,  61  N.  J.  Law,  2G0,  39  AU. 
729;  1  Archb.  Prac.  487.  Nor  does  the  attor- 
ney In  this  case  show  any  additional  autbor- 
tsation,  outside  of  tbe  alleged  agreement,  but, 
on  the  contrary,  it  appears  that  before  the 
writ  of  error  was  issued  the  plaintiff  forbade 
his  proceeding  further  on  her  behalf.  Un- 
less, therefore,  tbe  disputed  agreement  entitles 
bim  to  prosecute  the  writ,  the  defendant's 
motion  must  prevail.  An  attorney  of  record 
stands  in  a  twofold  relation:  He  is  the  rep- 
resentatiTe  of  his  client,  and  be  Is  an  officer 
of  the  court  In  the  former  relation,  he  is  to 
defend  and  enforce  his  client's  rights,  and 
Is  subject  to  his  client's  orders,  but  he  should 
not  in  that  relation  use  his  position  to  prose- 
cute his  own  claims  which  are  adverse  to  his 
client  In  his  relation  as  an  officer  of  the 
court  there  are  certain  rights  belonging  to 
bim,  against  his  client  which  the  court  vrlU 
IMrmit  bim  to  secure  by  force  of  his  position 
as  attpmey  on  the  record;  but  the  nature  of 
the«e  rights  Is  defined  by  general  rules,  and 
is  not'  to  be  enlarged  by  private  contract 
Thus,  an  attorney  .of  record  cannot  be  re- 
moved without  leave  of  the  court;  and  such 
leave  will  ordinarily  not  be  granted,  except 
Ml  paying  or  securing  to  the  attorney  his 
proper  fees  and  disbursements  in  tbe  cause. 
So,  after  a  Judgment  or  order  for  payment 
of  money  in  favor  of  his  client,  he  has  what 
Is  sometimes  called  a  "lien  thereon  for  his 
costs"  (Braden  v.  Ward,  42  N.  J.  Law,  518), 
which,  however,  Oockbum,  C.  J.,  in  Mercer  v. 
Graves,  Lt.  R.  7  Q.  B.  499,  described  as  "only 
a  claim  or  right  to  aslc  for  the  intervention 
of  the  court  for  his  protection,  when,  having 
obtained  Judgment  for  bis  client,  there  is  a 
probability  of  the  client  depriving  bim  of  his 
costs."  In  Booney  v.  Railroad  Co.,  18  N.  Y. 
308,  this  right  was  extended  so  as  to  cover 
any  portion  of  the  damages  that  may  have 
been  stipulated  as  the  compensation  for  the 
attorney's  services.  But  as  this  right  does 
not  attach  until  an  order  or  Judgment  in  favor 
9f  the  cUen^  U  rendered,  It  can  have  no  bearr 


Ing  on  the  matter  now  under  consideration. 
Outside  of  these  rights,  an  attorney  of  record 
may  not  use  his  position  in  contention  with 
his  client  By  this  we  do  not  mean  that  an 
attorney  may  not  acquire  other  rights,  and 
be  entitled  to  other  remedies,  against  his 
client;  for  undoubtedly  he  has  a  lien  for  his 
general  balance  upon  all  deeds,  papers,  and 
money  belonging  to  his  client  which  have 
come  to  his  hands  in  the  course  ot,  and  with 
reference  to,  his  professional  employment  l 
Archb.  Prac.  106,  107.  He  may  also,  by  law- 
ful agreement  with  his  client  obtain  an  in 
terest  In  tbe  cause  of  action,  or  in  any  recov- 
ery to  be  had  thereon,  whl<^  he  will  be  en- 
titied to  protect  and  enforce  by  such  remedies 
as  would  be  available  to  other  persons  having 
the  same  interest  But  as  these  rights  do  not 
legally  grow  out  of  or  depend  upon  his  posi- 
tion as  attorney  of  record  in  an  undecided 
cause,  so  that  position  cannot  be  used  to  main- 
tain them,  l^e  opposite  doctrine  would  trad 
to  subvert  that  confidence  between  attorney 
and  cUmt  during  litigation  with  the  dlenf  s 
adversary  which  public  policy  so  sttaatHj  flir 
vors.  Let  the  writ  be  dismissed. 


GABRABD  r.  NILBSL 

(Court  of  Caiancery  of  New  Jerser*  fan.  IB, 

1900.) 

KQtrirr  —  accountino  —  umitatioks  —  nx- 

PRBBS  TRUST— BURDBN  OF  PROOF. 
L  The  Biz-yeei-B  statute  of  limitations  will  not 
be  enforced  in  a  court  of  equity,  as  a  bar  to  an 
accouDtiog,  if  the  complainant  asserts  and  bdc- 
cessfnlly  proves  that  moneys  were  collected  un- 
der an  express  trust  creatm  by  bim  and  accept- 
ed by  tlie  defendant  and  where  the  latter  never 
claimed  that  he  had  any  ownership  in  ttw  num- 
eys  collected. 

2.  Where  an  express  parol  trust  Is  alleged  and 
denied,  the  burden  of  proving  the  creation  and 
the  terms  of  the  trust  is  upon  the  party  who  sets 
it  up  and  clahns  rights  under  it. 

3.  That  harden  is  not  carried  where  the  proof 
offered  to  show  the  creation  of  the  trust  is  that 
of  the  complainant  alone,  which  is  directly  de- 
nied by  the  defendant  and  the  attending  drcnm- 
Btances  tend  to  disprove,  rather  than  to  support 
the  complainant's  claim. 

(SyUabus  1^  the  Court) 

Bill  by  Frederic  Garrard  i^cahut  Nathan- 
iel Niles.  Dismissed. 

This  bin  Is  filed  by  the  complainant  seek- 
ing to  call  the  defendant  who,  he  alleges,  was 
his  lawyer  and  business  adviser,  to  account 
for  the  proceeds  of  a  chattel  mortgage  for  $6,- 
000  made  by  one  Zeman  to  tbe  complainant 
which  the  complainant  alleges  he  was  Induced 
by  the  defendant  to  transfer  to  him,  without 
consideration,  upon  a  parol  trust  by  which  the 
defendant  agreed  that  be  would  collect  the  (6^- 
000,  with  Interest,  and,  If  the  complainant 
should  die  before  one  Kliza  Porret  to  whom 
complainant  was  engaged  to  be  married,  tbeu 
defendant  should  pay  over  the  moneys  so  col- 
lected to  Eliza  Porret,  but  If  the  complain- 
ant should  survive  ber,  then  to  pay  it  ovei 
to  complainant  The  defendant  alleges  that 
the  chattel  mortgage  was  given  to  secure  Uift 
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payment  of  the  purchase  money  of  certain 
household  goods,  etc.,  eold  by  Miza  Porret  to 
Zeman,  but  that  by  her  direction  the  chattel 
mortgage  was  made  by  Zeman  to  the  com- 
plainant. Zeman  afterwards  transferred 
these  chattels  to  one  Schleslng»,  and  the  com- 
plainant chaises  that  the  defendant  made 
with  Schleslnger  a  fraudulent  wrltt^  settle- 
ment  of  the  mortgage,  without  the  knowledge 
or  omsent  of  the  complainant  or  of  Ellsa  Por^ 
ret,  under  the  pretense  that  the  chattels  bad 
been  overralued;  that  by  this  settlement,  a 
copy  of  which  iB  set  forth  In  the  bill,  the 
amount  doe  on  the  mortgage  was  fraudulent- 
ly reduced  to  HtSOO,  and  a  number  of  prom- 
iBSory  notes  were  taken  by  the  defendant  from 
S<dile8lnger  for  the  reduced  amount.  The 
complainant  alleges  that,  he  married  Eliza 
Porret,  and  that  she  died  In  1881;  that  the 
defendant  has  collected  the  notes;  that  he  did 
not  pay  them  to  Eliza  Porret,  and  refuses  to 
pay  them  to  the  complainant,— and  he  prays 
dtecovery  of  the  amount  collected  on  the  notes, 
the  disposition  of  the  money,  an  accounting, 
and  decree  for  payment  of  the  balance  fonnd 
to  be  due.  The  defendant  denies  that  the 
,  complainant  has  or  ever  had  any  Interest  In 
the  chattel  mortgage,  or  In  any  of  the  mon- 
eys secured  to  be  paid  by  It.  He  denies  that 
be  was  Garrard's  legal  adviser,  etc.,  and  de- 
nies that  Garrard  assigned  the  mortgage  to 
him  upon  any  tmst,  or  at  his  (defendant's)  re- 
quest He  alleges  that,  while  he  (the  defend- 
ant) was  acting  as  legal  adviser  for  Eliza  Por- 
ret, she  brought  the  mortgage  and  the  assign- 
ment to  him,  and  told  him  tibat  Zeman  dis- 
puted the  mortgage,  because  he  claimed  she 
had  defrauded  him  by  oTerralnlng  the  goods, 
and  showed  defendant  an  Invoice  which  indi- 
cated that  she  had  paid  but  two-thirds  of 
what  she  had  charged  Zeman  for  them;  and 
she  directed  the  defendant  to  make  the  beat 
possllde  settlement,  which  he  alleges  he  did, 
by  taking  the  written  agreement  set  out  In 
the  bill,  of  which  BUlza  Porret  approved.  He 
insists  that  when  the  mortgage  came  to  him 
bat  $5,800  was  due  on  It,  and  that  by  direction 
•f  Eliza  Porret,  who  brought  It,  the  moneys, 
except  a  part  of  those  due  on  one  note,  were 
collected  and  applied  In  payment  of  her  debts. 
He  states  In  detail  the  use  of  a  number  of  the 
notes  In  payment  of  Eliza  Porret's  debts,  and 
avers  that  tbe  complainant  recognized  Eliza 
Porret's  ownership  of  the  chattel  mortgage, 
made  the  assignment  by  her  direction,  and 
never  claimed  to  be  the  owner  of  It,  or  of  the 
proceeds  thereof,  until  after  her  deatji,  when, 
just  before  he  brought  this  suit,  he  for  the 
first  time  demanded  the  payment  of  the  mon- 
eys secured  by  the  mortgage.  The  defendant 
denies  that  he  was  trustee  for  the  complain- 
ant, or  in  any  way  liable  to  account  to  him 
for  the  mortgage  or  the  proceeds  of  It  He 
inslats  that  tbe  matters  set  up  In  the  bill  are 
determinable  at  law,  and  prays  the  same  bene- 
at  as  if  he  had  demurred,  and  also  sets  up  the 
six-year  statote  of  Umltatloa  against  the  com- 
plaloonf a  daloo* 


Wlllard  O.  Parker,  for  complainant  WU-' 
11am  B.  Onlld,  for  defendant 

GREY,  V.  a  (after  stating  the  facts). 
There  are  two  preliminary  questions  raised  by 
the  answer,  which  may  as  well  be  disposed 
of  at  the  outset  The  defendant  Insists  that 
the  matters  set  np  In  the  bill  are  determina- 
ble at  law,  and  prays  the  same  benefit  as  if 
he  had  demurred  to  the  bill.  The  bill  mnst 
on  this  point  be  taken  to  be  true.  It  alleges  a 
deposit  by  the  complainant  of  a  chattel  mort- 
gage with  his  lawyer  for  collection  to  Its  fall 
amount  with  Interest  fliA  proceeds  to  be  by 
the  lawyer  paid  according  to  an  express  trust 
set  out  in  the  bill,  and  charges  that  he  fraud- 
ulently settled  that  mortgage  by  accepting  a 
series  of  notes  for  a  less  sum,  secured  by  a 
new  mortgage  upon  the  same  property;  that 
he  has  collected  the  notes,  and  has  refnsed  to 
pay  them  over  In  performance  of  the  trust— 
and  prays  discovery  of  the  amount  collected 
on  the  notes,  the  dlqiosttlon  made  of  the  mon- 
ey, an  accounting,  and  decree  for  payment 
of  the  balance  found  due.  The  mere  state- 
ment of  the  complalnanf^s  claim  shows  that 
the  remedies  to  be  applied  to  enable  him  to  re- 
cover his  rights  are  not  attainable  at  law, 
and  lie  peculiarly  within  tbe  Jurisdiction  of 
this  court  The  complainant's  bill  seeks  the 
declaratioh  and  enforcement  of  a  trust,  the 
avoidance  of  a  fraud,  the  discovery  of  the 
moneys  collected,  and  the  disposition  made  of 
them,  and  an  accounting  tterefor.  The  mode 
of  procedure  In  the  law  courts  U  not  fitted  to 
the  accomplishment  of  this  sort  of  relief,  and 
tbe  complainants  case  as  stoted  In  his  bill  Is 
not  open  to  the  criticism  suggested. 

Tbe  defendant  also  sets  op  the  six-years 
statute  of  limitations  as  a  defense  to  the  com- 
plainant's claim.  If  the  complainant  has  suc- 
ceeded, upon  the  proofs.  In  showing  his  right 
to  the  relief  sought  the  elrcomstaiuKS  of  the 
case,  as  proven  by  tbe  weight  of  tbe  evidence, 
show  that  the  right  to  an  accounting  and  set- 
tlement of  tbe  matter  set  up  in  the  bill  of 
complaint  If  It  ever  vested  In  the  complain- 
ant has  accrued  wittiin  six  years  next  be- 
fore the  filing  of  the  bill.  Hie  transaction 
In  question  Is  the  collection  ot  a  chattel  mort- 
gage, and  tbe  accounting  for  the  proceeds 
therefrom.  There  Is  no  denial  by  the  defend- 
ant that  he  did  receive  the  mortgage,  nor 
that  he  has  collected  all  of  the  mortgage 
moneys  which  were  collectible,  nor  that  he  has 
not  accounted  for  them  to  any  one.  The  ac- 
counting came  to  be  due  when  the  mortgage 
was  wholly  settled  or  collected  by  the  de- 
fendant and  not  as  each  portion  of  the  mort- 
gage money  was  paid  to  him.  The  bill  was 
filed  on  March  25,  1896,  and  the  proofs  show 
that  on  November  3, 1891,— ^ess  than  six  years 
before,— the  defendant  had,  over  his  own  sig- 
nature, on  a  refiling  of  the  chattel  mortga^je 
in  New  York,  certified  that  $475  remained  un- 
paid on  the  mortgage.  This  sum,  except 
about  $100,  he  subsequently  collected,  and  be 
has  never  stated  an  account  of  these  matters 
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to  Koj  one.  Nothing  In  the  can  ahayn  that 
Uie  defendant  ever  claimed  to  be  the  actual 
owner  ot  the  chattd  mortgage  or  of  Ita  pro- 
ceed!. HIb  wtwte  defense  admits  that  though 
he  hdd  the  legal  title  to  the  mwtgage,  and 
It  was  collected  in  his  name,  yet  he  never  as- 
serted any  right  to  the  mortgage  moneys  as 
belonging  to  htaa  They  belonged,  the  defend- 
ant says,  to  Birs.  Porret,  and  he  paid  them 
oat  by  her  dlrectltni.  If  the  complainant  has 
estaUlihed  the  case  set  up  In  bis  bill,  show- 
ing that  the  ehattd  mortgage  belonged  to  him, 
and  that  ttie  defendant  held  it  In  trust  for 
him.  the  statute  of  Umltatlons  wlU  not  In  this 
conrt  be  applied  to  i^tect  the  defendant 
from  accounting  for  a  fnnd  recelTod  by  him 
as  trustee  for  the  cfonplainant,  when  the  de- 
fendant has  nerer  claimed  any  ownenbip  In 
hhnself  In  the  fond. 

Ntittio-  of  these  technical  defenses  was  put 
forward  bf  the  defendant  as  of  especial  sig- 
nJflcance,  and  they  ore  noticed  only  because 
they  f^pear  on  the  face  of  the  pleadings. 

Tha  defendant  presents  bis  defense  square- 
ly on  merits  of  the  case,  denying  that  the 
complainant  had  the  Interest  in  the  mortgage 
which  he  asserts  In  his  bill,  and  admitting  tbe 
Tirfuntary  transfer  of  the  <diattel  mortgage 
to  the  defendant  without  consideration,  but 
asserting  that  Mrs.  Porret  was  tbe  real  own- 
er, and  that  the  assignment  was  made  by 
the  complainant  to  the  defendant  by  her  or- 
der, and  denying  that  there  was  any  fraud 
In  the  settlement  by  the  taking  of  the  notes 
and  tbe  new  mortgage,  and  that  there  was 
any  trust  In  favor  of  Garrard  attending  upon 
the  disposition  of  the  mortgage  moneys  when 
collected.  Proof  Is  offered  of  the  amount  of 
money  received  upon  the  mortgage  notes,  and 
of  the  application  and  disposition  made  of 
that  money,  which  the  defendant  Insists  was 
In  accord  with  the  directions  given  from 
time  to  time  by  Mrs.  Porret,  tbe  owner  of 
the  mortgage,  from  whom  he  received  it,  and 
in  nwny  Instances  with  the  knowledge  and 
assent  of  the  complainant  himself.  The  tes- 
timony showing  tbe  relations  of  the  parties 
Interested  took  a  wide  range.  Their  trans- 
actions having  but  tbe  slightest  connection 
with  the  real  qnestlon  in  dispute  were  detailed 
at  great  length.  It  is  not  necessary  to  dis- 
cuss these  collateral  matters,  as  tbe  settle- 
ment of  the  questions  as  to  tbe  ownership  of 
the  chattel  mortgage,  and  whether  the  defend- 
ant received  its  assignment  from  the  caca- 
plalnant  upon  a  trust,  will  determine  the  cun- 
plainant's  right  to  the  relief  he  asks.  Tbe 
complainant  bases  bis  whole  case  upon  his 
allegation  that  tbe  chattel  mortgage  was  made 
to  him,  and  that  he  was  the  owner  of  It,  and 
that  be  was  Induced  by  the  defendant  to 
transfer  It  to  him  without  consideration,  upon 
the  trust  set  oat  In  the  bill. 

The  wdght  of  the  evidence  shows  that 
Mrs.  Porret  had  t>een  the  owner  of  the  fur- 
niture and  equipment  of  a  bouse  at  No.  1489 
Broadway,  New  York;  that  she  sold  this  fur- 
niture and  equipment  to  one  Zeman,  tbe  mort- 


gagor; and  tlutt  the  chattel  mortgage  was 
made  to  seeore  the  purchase  money  of  that 
sale.  Oanard,  the  complainant,  was  voaa 
confidential  terms  with  Mrs.  Portet  He  was 
engaged  to  be  married  to  her.  He  lived  with 
her,  and  wrote  her  letters,  and  was  apparent- 
ly iqion  quite  Intimate  relations  with  her. 
He  claims  to  have  advanced  to  her  the  money 
which  purchased  the  fomlture,  etc.  in  the 
mortgage,  and  that  he  sent  a  small  ^art  of 
tbe  mortgaged  goodi  from  Flonlngton  to  tJie 
New  York  house.  His  statemoit  Is  wholly  un- 
corroborated, and  was  not,  as  made  on  tbe 
stand,  Impressive  of  Its  tntth.  He  did  not 
-allege  that  he  owned  the  goods  at  the  time  of 
th^  sale  to  Zeman.  nor  did  he  deny  that  Mrs. 
Porret  did  own  them.  What  he  claimed  was 
that  his  money  paid  for  them,  ^lat  she  made 
the  bargain  which  sold  them  to  Zeman,  and 
that  die  conduct*^  tbe  negotlatlcois,  and  took 
the  chattel  mortgage  from  Zeman  tm  tbe  pur- 
chase money,  Is  substantially  admitted.  At 
this  time,  as  tbe  proof  shows,  there  wore 
various  unsatisfied  Judgments  outstanding 
against  Mrs.  Porret;  and  tbe  defendant  tes- 
tified that  Mrs.  Porret,  to  divert  attention  of 
her  creditors  from  her  ownership  of  tbe  chat- 
tel mortgage,  procured  Zeman,  the  mcvtgagor, 
to  make  It  to  her  friend  Ctarrard,  as  mort- 
gagee. Tbe  chattel  mortgage  was  In  fact 
made  to  Garrard.  At  aboiit  fbe  same  Hme 
she  made  like  disposition  of  other  properties 
in  which  she  was  interested,  and  her  conduct 
hi  these  matters  supports  the  defendant's  ex- 
planation of  the  reason  for  putting  tbe  diattel 
mortgage  In  Gan-ard's  name.  Tbe  parties  dif 
fer  radically  as  to  Garrard's  relation  to  thli 
original  chattel  mortgage.  Garrard  declares 
hi  his  bm  that  Nlles  was  his  htwyer,  and  that 
while  he  (Garrard)  was  sick  he  was  Induced 
by  Nlles  to  assign  the  cliattel  mortgage  to 
him.  without  any  consideration,  upon  a  trust 
that  Nlles  should  coUect  the  90.000,  with  In- 
terest, and  If  Garrard  died  before  Mrs.  Porret 
and  before  the  money  Was '  ccriklected.  then 
Nlles  should  turn  In  the  money  to  Mrs.  Fax- 
ret,  but.  If  Garrard  survived  Mrs.  Porret,  then 
Nlles  should  pay  it  to  Oarrard.  Nlles  denies 
that  he  was  Garrard's  lawyer,  and  alleges  that 
be  was  the  legal  adviser  of  Mrs.  Porret;  that 
she  brought  tbe  mortgage  to  him,  with  an 
assignment  from  Garrard  to  blm  (Nlles),  and 
told  blm  that  the  mortgage  belonged  to  her, 
and  that  Zeman,  tbe  mortg^or,  and  bis  part- 
ner, Scbleslnger,  claimed  tbat  she  had  de- 
frauded Zeman  In  selling  the  goods  to  him. 
la  that  phe  had  falsely  stated  their  value; 
tbat  she  desired  him  to  use  his  best  judgment 
in  securing  as  favorable  a  settlement  as  pos- 
siUe.  He  further  states  that  Mrs.  Porret 
feared  tbe  attacks  of  persons  who  were  urging 
claims  against  her  which  she  might  be  com- 
pelled to  pay,  and  for  Oils  reason  she  wished 
her  property  not  to  appear  in  her  own  name. 
Mr.  Garrard,  in  giving  bis  testimony,  states 
the  trust  attaching  to  the  transfer  of  the  diat- 
tel  mortgage  in  a  radically  dltCerent  way  from 
that  set  out  In  his  bill.  He  alleged  In  hla  bill 


Digitized  by  Google 


N.J.) 


OABfiABD 


T.  HILB& 


369 


that  the  trast  was  thst  NSes  stioold  collect 
the  chattel-mortgage  moneys,  but  should  pay 
them  over  to  whichever  of  Camrd  or  Mra. 
Porrvt  rarTlTad.  The  trust,  as  alleged  In  the 
bUl,  piescrlbed  no  paTinent  to  either  so  long 
both  niTTlTed.  In  bis  testimony.  Oanard 
sweaxa,  "NUes  was  to  collect  the  money  and 
torn  It  over  to  me,  and.  If  I  should  dls^  that 
would  be  tnmed  over  to  Mrs.  Poiret"  Ac- 
cording to  Cartard's  testlmcmy,  the  mortgage 
money  was  payable,  when  collected,  to  blm, 
and  only  to  Mrs.  Porret  In  ease  he  should  die; 
He  swears  thai  she  had  no  Interest  In  It. 
Tills  i»roof  does  not  stand  with  the  STenuent 
of  the  trust  bi  the  bill  by  which  Carranf  s 
right  to  the  mortgage  money  came  only  on 
Mra,  Porret's  deatht  Assuming  the  trust  to 
have  been  that  sworn  to  by  Garrard,  the 
money  has  at  all  tlmee  been  payable  to  bins 
by  NUes,  and  never  to  Mrs.  Porret.  But  In 
actnal  fact  large  portions  of  the  mortgaged 
money  collected  by  Niles  were  paid  out  In 
satisfaction  of  Mrs.  Porret's  debts,  and  about 
her  business,  extending  over  several  years. 
The  conduct  oi  Oftirard  himself  Is  entirely  Ui- 
oonslstent  with  bis  claim  tbat  he,  and  not 
Mrs.  Porret,  owned  the  mortgage.  HRie  chat- 
td  mortgage^  on  its  face,  was  formally  and 
legally  transferred  by  Garrard  to  the  defend- 
ant NUes.  not  only  without  any  written  ac> 
knowledgment  that  any  trust  existed  for  Cajp> 
rard,  but  without  any  evldenoe  anywhere  In 
Uie  case,  save  Garrard's  unauiKtorted  (teclan- 
tiiHi,  that  Garrard  retained  any  Interest  In  It. 
Mrs.  Porret  appears  to  have  assumed,  wltihoia 
diq^te,  aU  the  authority  of  an  owner  ovor 
the  chattel  morti^w^e,  at  every  stage  of  Its  ex- 
istence, and  over  the  mortgage  moneys  whl^ 
were  coUeoted.  On  Its  face,  sb*  bad  no  lo^ 
terest  In  It;  hut  abe  aiq>carB  to  have  owned 
the  fnmlture^  the  purchase  of  whlcb  the  cbsifr' 
tA  mcKtgage  secured,  and  to  have  made  the 
bargain  out  of  .whlcli  It  casoe.  She  must  have 
directed  that  it  should  be  tstt&x  out  in  Oaj> 
rard*8  name.  She  disposed  of  It  by  obtaining 
Its  assignment  to  ^^es.  The  proceeds  of  the 
collection  were  largely  paid  out,  by  her  direc- 
tion, in  satisfaction  of  her  ddits.  No  reason 
or  Bogigeation  appears  why  Mra.  Poixet  shoold 
have  been  so  active  in  the  creation  and  dl» 
position  of  this  mortgage,  the  settlement  of 
the  dispute  ctmcemlng  Its  amoimt,  the  accept- 
nnce  of  the  new  cbattd  mortgage,  and  the 
extension  of  the  payments,  and  the  applica- 
tion of  the  mortgage  money  to  the  paymoit 
of  bet  own  debts  if  In  fact  it  belMged,  as 
Garrard  says  It  dtO,  to  him.  was  at  all 
times  upon  the  most  Intimate  and  friendly 
terms  with  Garrard.  Why  ahoukl  riia  have 
taken  his  property  from  him? 

Mr.  Oarrard  varies  substanUally  in  hla  state- 
mom  of  the  Inddental  facts  attendant  upon 
maktttg  and  partial  payment  of  the  original 
mortgage.  He  dalms  by  his  blU  tbat  $6,000 
and  Interest  were  due  on  the  mortgage  when 
he  assigned  It  to  NUes  In  March,  1808,  and 
that  tbe  latter  agreed  to  collect  tiiat  sum. 
But  tha  nndtoputed  proof,  1^  Garrard's  ovrn 


Bignatiu^  undw  date  of  February  17,  1888) 
Indorsed  on  the  mortgage,  shows  thai  but 
|e,aoo,  with  hiterestb  was  due  when  It  was 
assigned  to  NUes;  and  Cairard  himself  ad- 
mits that  before  he  assigned  it  $200  had  been 
paid  on  account  lliere  was  a  dispute  about 
the  fairness  of  the  aale  made  by  Mrs.  Porret 
to  Zeman,  and  the  chattel  mortgage  was  que»- 
tioned  on  that  acoount  Mrs.  Porret  did  not 
write  heb  own  letters,  but,  in  reply  to  a  letter 
to  her  which  NUes  sent  ^e  instructed  him, 
by  a  letter  dated  March  8,  1S8S,  to  ace^t  a 
new  mortgage  tor  $5,000,  and  directed  blm, 
"If  yon  can't  get  that  amount  vi^bat  the 
offer  is."  This  letter  was  written  for  Mrs, 
Porret  by  a<  young  man  whom  she  occasionally 
used  to  write  her  letters.  Under  Its  Instruc- 
tion, 83  promissory  notes  glvea  by  Schlesln- 
ger,  Zeman's  assignee,  payable  ^ver  a  p«lod 
of  more  than  a  year,  and  a  new  mor^ge  for 
$4,800,  were  accepted  by  NUes  In  settlement 
Garrard  denies  aU  knowledge  of  this,  and  de- 
clares he  gave  no  authority  for  It  Ic  may 
have  been  tbat  Garrard  neither  knew  nor  aor 
tborized  this  settlement  but  if  he  bad  no  In- 
terest In  the  mortgage,  his  Ignorance  was  of 
no  significance.  The  whole  trend  of  the  procrf 
goes  to  show  that  Niles  did  in  fact  malie  this 
settlement  accepting  the  new  mortgage.  In 
good  faith,  and  by  Mrs.  Porret's  (Urectlon. 
Mr.  Nllea  declares  that  Ciurard  knew  of  and 
assented  to  this  settlement  However  this 
may  have  be^,  he  undonbtedly  dl<l  <m  Jidy  8, 
1888,  write  a  letter  for  Mrs.  Porret  to  NUes, 
signed,  "E.  Porret.  per  Fred."  dlrectlxig  blm. 
"Please  take  up  ^000  of  them  notes  to  pay 
up  yow  $2,000  note."  At  this  time  this  direc- 
tion Is  clearly  a  referrace  to  the  mortgage- 
money  notes  given  by  Schleslnger.  It  should 
be  noted,  that  the  wlstnal  mortgage,  which 
Carrai^  claims  he  su^^KMed  remained  unchan> 
ged,  calling  Cor  $6,000,  w^s  payable  on  de* 
mand.  and  was  not  acoompanled  by  any  notes, 
so  that  It  Is  difficult  to  believe  Mr.  Garrard 
when  he  -says  be  did  not  know  of  the-  accept- 
ance of  the  new  mortgage  which  brought  the 
notes;  and  yet  be  writes  a  letter  for  Mrs. 
Porret  directing  a  dlagKisltlon  to  be  made  of 
the  notes.  NUes  explahis  that  he  had  al' 
reculy  advanced  $1,200  to  Mra  Porret  and 
that  be  refused  to  make  further  advances  re- 
quested; that  Garrard  then  asked  him  to  do 
80,  saying  that  "the  notes  belonged  to  hes, 
and  they  were  good.  He  [Garrard]  said  he 
would  like  me  [Niles]  to  do  whatever  she 
wanted  of  me"  This  and  many  like  declara- 
tions of  Garrard  are  denied -by  blm;  but  tbey 
are  entirely  conristent  with  aU  the  drciun- 
stances  attendant  upon  the  collection  and  use 
made  of  the  chattel-mortgage  money,  whUe 
Garrard's  denial  that  Mrs.  Porret  really  own- 
ed and  disposed  of  the  mortgage  collections 
stands  out  of  adjustment  with  aU  the  undis- 
puted facta  of  the  case.  Other  letters  written 
by  Garrard  for  Mrs.  Porret  to  NUes  direct  dls- 
[Hisitlou  of  moneys  by  him  on  her  account 
Nlles  claims  that  by  Mrs.  Porret* s  directions 
he  paid  out  the  m<Hi«ya  collected  on  the  mort- 
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gage  notes  In  settlement  of  her  ddbta,  some 
of  which  were  Indorsed  by  Oarrard.  Other 
collections  ot  these  notes  were  applied  to 
meet  expenses  In  the  conduct  of  her  business. 
The  proceeds  of  tiie  last  14  notes  the  defend- 
ant, by  Mrs.  Porret's  direction,  with  Garrard's 
knowledge,  appUed  to  pay  himself  for  various 
serrlces  and  expenses  In  caring  for  her  prop- 
wty  and  affalra,  and  defending  salts  about 
ber  business.  This  defense  brought  'in  trans- 
actions between  the. defendant.  Miles,  and  Mrs. 
Porret,  In  many  Instances  with  Carrard,  which 
threw  but  little  light  upon  the  main  question, 
namely,  Garrard's  ownership  of  the  chattel 
mortgage,  yet  did  show  that  the  defendant, 
Ntles,  had  in  good  faith  paid  oat  a  large  part 
of  these  mortgage  moneys  by  direction  of 
Mrs.  Porret,  in  some  cases  with  Garrard's 
knowledge,  and  wlthoot  any  assertion  of  own- 
ership by  him.  These  matters  took  place 
from  1888  to  ta»l.  Since  early  In  1801  the 
parties  have  been  hostile  to  each  other.  Oar- 
rard says  he  always  owned  the  mortgage,  and 
was  entitled  to  all  of  these  moneys.  He  ad- 
mits that  his  attitude  was  hostile,  and  that  he 
claimed  to  have  pat  this  mortgage  tn  NUes' 
hands  In  February,  1888,  for  the  simple  col- 
lection of  $6,000,  with  Interest  He  swears 
that  he  knew  of  no  change  or  rearrangement 
or  extension  of  the  time  of  payment  of  the 
mortgage  debt  If  this  were  true,  all  that 
Garrard  was  required  to  do  to  force  a  settle- 
ment from  NUes  was  to  sue  for  an  accounting 
for  the  collection  of  the  $6,000,  with  Interest 
Carrard  says  he  did  ask  Nlles  several  times 
for  an  accounting,  and  It  Is  undisputed  that 
none  was  ever  given.  It  Is  difficult  to  believe 
that  so  simple  and  irtiarply-deflned  a  transac- 
tion would  have  been  suffered  to  lie  without 
legal  action  from  1888  ontU  1895,  when  this 
suit  was  brought  If  the  facta  were  as  Mr. 
Oarrard  alleges  them  to  bare  been.  The 
whole  aspect  of  the  case  Indicates  that  Mr. 
Carrard  is  presently  seeking  to  give  to  the 
events  In  which  Mrs.  Porret  was  the  leading 
actor,  with  his  knowledge  and  assent,  a  form 
and  color  entirely  variant  from  that  which 
they  bore  when  she  was  carrying  her  property 
In  his  name  and  In  Nlles'  name,  and,  with 
Garrard's  consent,  deaHng  with  It  as  her  own. 
On  the  whole,  ttie  weight  of  the  evidence 
Shows  that,  though  the  mortgage  was  made 
to  Carrard  as  mortgagee,  Mrs.  Porret;  and  not 
Oarrard,  was  In  fact  the  owner  of  It;  that  the 
latter  assigned  It  to  the  defendant  at  Mrs. 
Porrefs  request  for  her  benefit;  that  Nlles 
received  and  held  and  collected  It  for  her,  and 
not  for  Garrard,  and  made  the  settlement  ac- 
cepting the  reduced  sum  with  Mrs.  Porret's 
approval,  and  applied  nearly  the  whole  of  the 
mortgage  money  for  her  benefit.  The  essen- 
tial point  of  the  complainant's  case  depends 
upon  his  averment  that  he  owned  the  chattel 
mortgage,  and  assigned  It  upon  trust  to  the 
d^endant  to  collect  etc.  All  bis  right  to  an 
accounting  or  to  any  other  equity  attends  up- 
on fala  establishing  this  fundamental  fact. 
Tbe  ciHiclusion  to  be  drawn  from  the  evidence 


It  that  Garrard  was  not  the  owner  of  the  diat- 
tel  mortgage,  and  did  not  mak«  tbe  assign- 
ment npon  any  trust 

After  the  complainant  luul  first  rested  his 
case,  a  certified  copy  of  the  win  of  Ellsa  Oar- 
rard (n6e  Porret),  from  Hunterdm  counts 
surrogate's  office,  without  copy  of  proofs,  ot 
of  any  lettmi  testamentary  Issued  tihereon, 
was  put  In  evidence  by  him.  This  wtil  ap- 
pears to  make  the  complainant  sole  legatee 
and  devisee  of  Mrs.  Garrard's  (formerly  Eliza 
Porret's)  estate,  and  executor  of  her  will.  If 
an  accounting  were  claimed  in  this  mlt  In  the 
right  ot  Mrs.  Oarrard,  It  most  be  by  the  exec- 
utor of  her  will.  Nothing  appeared  to  show 
that  Carrard  had,  as  executor,  taken  out  let- 
ters testamentary.  The  oomidalnaat  has  not 
In  this  cause,  ^ther  by  the  frame  of  his  bm 
or  by  the  testimony  he  offered,  asserted  any 
rights  to  an  accounting  for  the  proceeds  of 
the  chattel  mortgage,  based  upon  his  position 
as  executcff  of  Mrs,  Carrard  (formerly  Eliza 
Porret).  On  the  contrary,  the  essential  mat- 
ter In  Issue  In  this  cause  has  been  Garrard's 
assertion  of  his  own  titie,  and  his  denial  that 
Eliza  Porret  had  any  Interest  In  the  mort- 
gage. When  asked.  "Did  Mrs.  Porret  have 
any  Interest  In  this  chattel  mortgage?"  Car- 
rard replied,  "She  did  not"  As  above  stated, 
nothing  Is  before  the  court  to  show  that  Car- 
rard has  undertaken  the  execution  of  Mrs. 
Garrard's  <f(»meriy  Porrefs)  will,  as  executor 
tl^preof.  AH  that  appears  Is  a  certified  copy 
of  the  will  from  the  record,  wltitiont  the 
proofs,  without  any  letters  testamentary,  and 
without  showing  who  ofTered  tbe  will  for  pro- 
bate, l^e  cause  most  therefore  be  det«inln- 
ed  upon  the  case  made  by  tbe  bill,  and  the 
proofs  offered  to  support  It  Upon  these,  the 
complainant  has  failed  to  show  his  ownership 
of  the  chattel  mortgage,  or  the  creation  of  any 
trust  In  his  favor  accompanying  Its  aa^n- 
ment  to  the  driendont  The  bill  ahonld  lliere- 
fot«  be  <UanIssed,  with  costs. 


GRANE  T.  ORANB. 
(Conrt  ol  Ghanoery  of  New  Jerser.  Dsfc  SB; 

1889.) 

DIVORCB-COMBTRnCTmi  DKSBRTION. 
Plaintiff,  10  months  after  her  marriage  to 
defendant  discovered  that  be  was  rafferiog  from 
a  loathsome  venereal  disease,  contracted  oefore 
their  marriage.  After  nursing  her  husband  toe 
two  years,  she  informed  hhn  that  she  could  no' 
longer  take  care  of  blm.  'nawpoa  defendant 
Kot  aoxry  and  left  saying  he  was  going  to  his 
brothers  home,  in  another  dty.  No  commuidca- 
tion  passed  between  them  after  his  departure. 
Beid,  that  plaintiff  ms  wA  ontitied  to  a  dfvoroe 
on  the  ground  of  constructive  desertion,  since  the 
disease  was  contracted  before  marriage. 

Petition  for  dlTorce  by  Elisabeth  A.  Oane 
against  J.  'Townl^  Onne,  FeUttoa  dJnnlsa- 

ed. 

Charles  B.  Cook,  for  petitions 

EMERT,  Y.  0.  Hie  desertion  set  op  as  a 
ground  tor  divorce  In  this  case  im  a  construe- 
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tire  desertloa.  At  t}ie  time  o{  the  teparatioQ 
.  which  Is  relied  on  as  constituting  a  desertion, 
the  hoibond  and  wife  were  living  together  In 
a  booM  owned  the  wUev  .  The  pBrties  were 
married  In  July,  1888,  and  Uved  togethw  a« 
man  and  wife  up  to  May.  18M,  when  th» 
wife  ascertained  for  the  flrtt  time  that  the 
hosband  was  suffering  from  a  loathsome  re- 
nereal  disease,  contracted  before  his  mar- 
riage. From  the  time  of  this  discovery  until 
Octobw.  18QQ,  they  occupied  separate  rooms, 
and  the  wife  nursed  and  cared  for  her  bus- 
band,  whose  disease  became  worse.  At  last, 
•ceordlug  to  the  wife's  evidence,  which  la  the 
only  direct  evldoace  as  to  actual  circumstan- 
ces of  the  seporatloq,  the  husband's  condition 
became  so  loathsome  that  she  could  no  longer 
care  for  him*  or  nurse  lilm,  without  danger 
to  ber  health;  "and  on  the  day  before  he 
left,"  says  the  wife,  "I  talked  to  him  about 
his  condition,  and  told  blm  something  would 
have  to  be  done;  that  my  health  was  break- 
ing down;  no  washerwoman  wonld  wash  his 
dothea;  they  had  to  be  burned  or  destroyed; 
the  time  had  come  when  I  could  not  handle 
the  caae  any  longer.  And  be  said  he  would 
go  to  bis  brother's,  at  Port  Jervla.  He  got 
angry,  and  said  he  would  go  It  he  bad  to 
walk.  And  we  talked  It  over  again'  next  day. 
Thra  be  left,  took  his  satchel  with,  him,  and 
simply  said,  'I  am  going,'  but  did  nothing 
about  coming  back."  She  further  says  that 
die  could  not  take  care  of  htm  any  longer, 
and  he  knew  It,  and  hta  condition  was  so 
filthy  that  he  realized  he  would  have  to  do 
something,— go.  to  a  hospital  or  eomewhere 
else.  Since  the  separation  which  thus  oc- 
cnrred.  neither  husband  nor  wife  baa  bad 
any  communication.  The  further  examlna- 
tlon.  oC  the  wife  and  other  wltnesseB  as  to 
conversations  with  the  husband  after  his  aep- 
aration  does  not  change  the  case  on  the  ma- 
terial point  of  the  circumstance  of  the  sepa- 
ration. Had  the  disease  of  the  husband  been 
contracted  aftw  the  marriage,  It  would  seem 
that  nnder  our  decisions  the  separation  under 
tb*  above  ctrcmostanees  might  have  ctHistl- 
tuted  a  caae  of  constructive  desertion  the 
fauaband,  as  based  on  a  cruelty  which  waa  a 
cause  for  divorce.  Cook  v.  Cook  (18S0)  32 
N.  J.  Bq.  47ft,  Runyon,  Ch.  But  this  cruelty 
relied  on  as  the  basis  of  constructive  deser- 
tion resulted  no^  so  far  aa  appears,  from  any 
act  of  the  husband  since  his  marriage,  but 
was  the  reecU  of  previous  misconduct.  I- 
think  that  the  only  relief  of  petitioner,  If  she 
baa  any,  against  tbe  man  whom  she  took  for 
better  or  worse,  must  be  an  annulment  of  the 
contract  of  marriage  on  account  of  the  cruel 
and  outrageous  fraud  which  seems'  to  have 
been  perpetrated.  Her  conduct  In  refusing  to 
live  longer  with  her  husband  aeems  to  have 
l>era  entirely  Itistlflable,  but  to  call  his  de- 
parture from  ber  house,  under  the  circum- 
stance, a  separation  of  the  wife,  would,  in 
my  Judgment,  create  a  new  cause  of  divorce, 
by  adopting  a  construction  of  the  statute  re- 
tatlDg  to  dj^sertlona  which  goes  beyond  the 


authority  of  tbe  words  of  the  statute  or  of 
any  decision.  I  will  advise  a  decree  dismiss- 
ing the  petition,  without  prejndlc*  to  flllnf  t 
UU  tor  annjihaent  of  marriage. 

(9»  N.*  J.  E.  6(9) 

LAMfiCBBTZ  v.  LAMMEBTZ.'' 

(Conit  of  Errors  and  Appeals  of  New  JerMT* 

Not.  20, 1S9».) 

DivoRCB-owavmnoN-jnaTiriGA'noH  or 

Diu&R-noN. 

Hist  the  husband's  langoage  was  petalant 
and  exasperating,  and  that  he  had  left  hfi  wlfe^ 
bed,  and  ^ept  hi  anotbw  room,  for  months  be* 
fore  she  departed,,  is  not  adeqaate  jostificatlon 
for  her  leaving  her  home;  and  ner  continued  ab- 
sence, under  snch  drctmstaQces,  for  the  statu- 
tory period,  would  entitU  tbe  hnibsBil  to  a  dl- 
Torce  for  desertion. 

Appeal  from  court  of  diancerj. 

Bfll  by  George  O,  Lammerti  agalnat  Amui 
LammertK  From  a  decree  for  plalntltf,  de- 
fendant appeals.  Affirmed. 

The  following  are  the  grounds  stated  by 
the  vice  chancellor: 

"I  am  coostcalned  to  ^vise  a  decree  grant- 
ing a  divorce.  It  Is  admitted  that  the  de- 
fendant left  the  habitation  of  her  husband, 
and  has  remained  away  more  than  two  years, 
during  which  she  has  made  no  ovwture  t<a  a 
return.  She  can  only  Justify  her  absence  by 
proving  co&duct  by  her  husband  towards  her 
which  would  put  her  In  a  posture  to  success- 
fully demand  maintenance,  or  In  a  position  to 
proceed  against  him  by  a  cross  action  for 
divorce;  for  If  he  by  his  cruelty,  or  by  his 
command,  drove  her  from  his  house,  be,  and 
not  she,  is  the  deserter.  For  tbe  unhappy 
differences  that  attended  their  nmrltal  life- 
neither  was  free  from  faults  He  was  irri- 
table and  masterful,  and  his  exactions  were 
nagging,  and  his  unrepressed  language.  In  the 
presence  of  others,  towards  her,  when  In  his 
ugly  moods,  was  mortifying  and  exasperating. 
She  was  high-atmng,  and  easily  moved  to 
rebellion.  She  was  also  not  vary  prudent 
While  there  la  absolutely  nothing  Ui  tiie  tes- 
timony to  cast  a  blemlsb  on  her  chastity,  yet 
she  knew  that  his  Jealousy  was  directed  in 
a  certain  direction,  and  she  Imprudently  gave 
him.  In  one  instance,  a  ground  for  complaint 
There  Is  no  evidance  that  he  was  physically 
cruel.  It  is  admitted  that  after  her  return 
from  ber  first  absence  he  never  laid  hia  hands 
upon  her.  The  testimony,  also,  of  his  son, 
who  says  that  bis  father  never,  before  the 
morning  when  he  turned  blm  out  of  his  bed, 
had  ever  done  towards  him  even  so  much  as 
that  shows  fbat  the  father  was  not  a  man  to 
resort  to  physical  violence.  That  hla  lan- 
guage was  [>etulant  and  exasperating  does  not 
afford  an  adequate  JustlfflcatlMi  for  ber  de- 
sertion of  her  husband's  house.  Nor  does 
tbe  fact  that  he  left  her  bed,  and  slept  In 
another  room,  for  months  before  she  departed 
from  bis  house.  Justify  her  departure. 
V.  Held,  21  N.  J.  Eq.  33L.  The  only  iioint  qp- 
on  which  thece  is  .a  color  of  defense  in  the 
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rnndnct  of  the  husband,  after  she  left  htm  the 
uecond  time.  Is  tals  failure  to  seek  her  and 
urge  her  to  return.  But  the  manner  In  which 
she  left  following  her  prolongoA  preparation 
for  leaving,  left  little  hope  that  she  would  re- 
turn, or  that,  U  she  would  return.  It  would 
be  more  than  a  temporary  matter.  The  lady 
who  saw  him  about  a  possible  reconciliation 
was  not  BcAt  by  bis  wife  upon  this  errand, 
nor  did  she  tell  the  husband  that  she  was 
authorized  by  the  wife  to  act  as  &n  interme- 
diary. His  wife  had  at  no  time  expressed 
her  wIUlngnesB  to  return.  In  this  posture  of 
affairs,  X  am  coob trained  to  the  conclusion 
tliat  her  desertion  Is  obstinate,  and  confers 
upon  the  husband  the  right  to  a  divorce." 

Willard  P.  Toortiee«,  foi*  appdlant  How 
'srd  MacSherry,  for  respondent 

PBR  OUBIAM.  The  decree  is  affinned  on 
tb«  grounds  stated  la  the  caaclailolu  of  Tloe 
Chancellor  BBED. 


(59  N.  J.  E.  S) 

ILLtMOWORrrH  T.  DB  ilGTt  et  aL 
(Cowt  of  Gbanceiy  of  New  Jersegr.  Jan.  8, 

1900.) 

BROKBRS— PRINCIPAIi  AND  AOBNT— ETIDBNCa 
— RBCOVBRT  or  PROFITS  VROH 
AQENT— PBAUD. 

1.  Oomplainant  purchased  stock  throsgh  a 
broker,  kuowiog  that  he  was  acting  for  the  sell- 
et,  snd  would  receive  9500  as  commlsdon.  Com' 
plaJnaot  paid  him  $50  after  the  transaction  was 
doted,  and  told  him  he  would  like  to  purchase 
more  stock,  but  made  no  arrangement  as  to  com- 
missions.  Subsequently  commainaut  pnrchased. 
tlixonch  the  brok^,  mora  of  toe  stock,  the  broker 
seourfne  his  oommisrioiis  from  the  seller;  but 
after  toe  sale  complainant  gave  bhn  an  (^on 
In  writing  to  seU  a  certain  number  of  shares,  and 
to  share  eqaaltjr  wltb  him  the  profit  over  a  cer- 
tein  amonnt  l%e  brc^r  snbseanently  made  an 
agreement  with  anoth^  broker,  who  controlled 
several  sbares  of  the  stock,  to  sell  the  same  to 
complainant  receiving  as  bis  commisBlons  an 
equal  share  vrith  the  seller  of  whatever  excess 
tb^  could  cditain  over  a  Szed  price.  In  making 
this  trade  with  ccmaplainant  the  former  opticu, 
now  vatoable,  was  given  up  as  an  inducement  to 
complainant  to  purchase.  Complainant  refused 
to  pay  the  broker  any  conmiiwon,  saying  his 
conunlssion  must  come  from  the  sellw.  Beld, 
that  no  agency  existed  between  either  broker 
and  plaintiff,  and  hence  he  could  not  recover  any 
portum  of  the  pn^  seeretiy  dertred  fay  them  io 
the  transaction. 

2.  Where  a  purchase  of  stocks  ratifies  the 
sale,  he  cannot  recover  from  the  seller's  broker 
profits  made  by  him,  though  part  of  soch  profits 
were  msde  by  tampering  with  the  purchaser's 
broker. 

3.  Though  the  conduct  of  a  stock  broker,  act- 
ing as  the  agent  of  seller's  broker.  In  undertak- 
ing to  act  as  the  agent  of  the  purchaser  without 
informing  him  as  to  bis  ageDcy  for  the  seller,  and 
its  terms,  is  a  frEuA  which  might  avrad  the  en- 
tire trassactloD  at  the  option  of  the  purchaser, 
still  it  wilt  not  entitle  htm  to  recover  as  prind- 

from  the  agent  profits  secretly  recdred  hy 

BUI  for  an  aoconntliig  1^  John  Illlnsworth 
against  Wtlltam  8.  De  Mott  and  ottaera.  Dls- 
nilased. 

Hie  equity  uimn  which  complalDant  bases 
bit  claim  to  decree  In  this  case  la  the  right  of 


a  principal  to  compel  bia  agent  to  accormt  for 
profits  secretly  derired  by  tbe  agent  hi  the 
course  of  the  transaction  of  the  business  for 
the  prlncipaL  Complainant  alleges  in  his  blU 
the  Joint  appUettltm  of  defendants  to  act  for 
htm  In  the  purchase  of  stock  of  an  Incof^ 
porated  compan}^  and  as  Agreement  on  his 
part  tor  the  purebase,  relying  upcm  their  Joint 
representations  as  to  the  loweei;  price  at 
wUch  purchase  could  be  made,  which  repre- 
sentations are  claimed  to  hare  been  Ihlsec  He 
also  alleges  hi  the  bill  that  Darett,  one  of  tbe 
two  defendants;  was  acting  as  ht^  special 
agent  in  making  the  purchase,  mder  an  agree- 
ment for  compensation  for  Us  sartces.  Tbe 
defendants  De  Mott  and  Itevett,  who  answer 
separately,  each  deny  any  ageifcy  for  com- 
plainant Joint  or  aeveml,  and  allege  substan- 
tially that  In  tbe  transaction  In  qoeatloa— a 
sale .  of  Prudential  insurance  BtoA  to  the 
complainant— the  defendant  Davett  was  act- 
ing, not  as  complainant's  agent  to  purchase, 
but  as  tbe  agent  to  sdl  for  tbe  defendant  De 
Mott,  who  had  control  of  ttie  sale  ot  the  stock 
in  question,  under  an  agreement  or  option  giv- 
en to  him  by  the  owner,  a  Mr.  Btancbard,  to 
sell  to  De  Mott  or  his  nombiee  at  &  fixed  net 
price,— 980,000.  The  answm  of  both  defend* 
ants  admit  that  previous  to  tbe  eale  to  com- 
plainant an  agreement  was  made  betwe^ 
De  Mott  and  Davett  that  any  profit  made  on 
a  sale  should  be  equally  divided  between  De 
Mott  the  defendant  Davett  snd  a  brodier  of 
ttie  defendant  Jnllns  Davett,  a  Mr.  Emll  Da- 
vett who  Is  not  a  party  to  the  salt  The  sale 
to  complainant  was  effected  for  $80,000  in 
carti  and  100  sbares  of  Atha  A  nUngwoitb 
Company  stock,  tbe  latter  shares  reptesentUig 
tbe  profit,  which,  under  the  agreement,  was  to 
be  equally  divided  between  tHe  three  pnatms 
named.  Blandiard  received  the  $80,000  Id 
caab  directly  from  tbe  complainant  who  de- 
Uvfiked  the  Atba  &  lUlngworth  stock  to  De 
Mott  supposing,  as  the  bill  alleges,  that  pe 
Mott  received  It  to  deliver  to  Blancbard. 
Complainant  discovering,  as  he  alleges,  a  few 
days  afterwards,  that  Blaaebard's  stock  was 
for  sale  for  $80,000,  aral  thiit  the  Atba  &  Ul- 
Ingworth  stock  was  tbe  profit  on  tbe  transac- 
tion, filed  his  bill  to  enjoin  De  Mott,  who  still 
held  the  stock,  from  transferring  it  and  for 
its  delivery  to  him  as  the  secret  pR^ts  of  bis 
agents.  There  la  no  prayer  In  the  bill  that 
the  sale  of  tile  stock  be  set  a^e,  nor  does 
complainant  offer  to  return  the  stock  pur- 
chased. Tbe  Atha  &  nilngwortb  stock  has 
been  sold,  pending  the  suit  under  order  <rf  tlie 
court  made  after  hearing  the  parties,  and  tbe 
proceeds  paid  into  court  to  abide  decree  in 
the  suit.  The  Issue  between  the  parties  as 
made  up  on  the  record  is  one  of  the  existence 
of  an  agMicy  of  the  defendants,  or  either  of 
them,  for  tbe  complsJuant  in  ttie  purchase, 
and  this  question  of  fact  was  the  questicH) 
argued  at  tbe  hearing  by  counsel;  the  general 
rule  that  an  agent  must  accotmt  to  bts  prin- 
cipal for  secret  profits  not  being  disputed. 
The  facts  ot  tbe  case  tMjfott  which  tbe  qncs- 
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tkA  of  acency  depends  require  to  be  Mated 
•omewhftt  at  lengtii,  as  the  case  Is  not  -one  of 
simple  emploTmeat  of  an  agoit  to  pnrcliase, 
bat  discloses  other  clrcnmetanceu  which  may 
affect  the  right  of  the  cuuplalpant  to  recover 
anj  share  of  the  profits  of  .the  transactlDn, 
•Ten  If  an  agency  of  some  tdnd  for  the  com- 
pilalnant  on  the  part  of  either  of  the  defmd- 
ants  be  established.  And,  Inasmuch  as  the 
complainant  in  order  to  establish  agency  as 
to  Davett  one  of  the  dtf  endaJits,  relies  upon 
the  transactions  between  Davett  and  himself 
IweTloQS  to  the  purcbue  in  qnee^SoOt  tbe  state- 
ment of  facts  must  indode  thie  entire  prevloos 
relation  ol  the  parties  so  far  as  diseloeed 
the  evidence.  The  sale  now  In  question  took 
place  In  December,  18B8,  and  was,  so  Csr  as 
appears,  complainant's  first  transaction  with 
the  defendant  De  Mott  He  had  three  pre- 
vIoTW  transactions— alt  sales  or  purchases  of 
stock— wltii  Davett  In  Uarch,  1888,  Davett 
who  Is  a  broker,  had  for  sale  100  shares  of 
Prodentlal  Inaurance  Company  stock  as  brok- 
er for  the  owner  This  stock  was  sold  by 
Davett  directly  to  the  complainant,  and  with- 
out the  intervention  of  any  other  broker.  The 
ivlce  paid  by  complainant  to  tiie  owner  was 
92S.O0O,  and  tbe  owner  pa!d  Davett  $600  for 
his  services  as  broker  in  effecting  13ie  sale. 
The  complainant  also  paid  Davett  950,  and 
Davett  ssys  that  this  was  intended  by  the 
complainant  to  be  additional  to  the  amount 
the  owner  was  paying,  and  that  complainant 
knew  the  owner  was  paying  him,  as  he  In- 
formed bim.  Oomplalnant  new  denies  snch 
knowledge,  and  says  that  the  payment  of  (SO 
was  a  commlsslott  to  be  paid  Davett  as  his 
agent  for  buying  the  100  shares.  The  evi- 
dence relating:  to  the  communication  between 
Davett  and  complainant  In  reference  to  tlils 
tnuuactlon  Is  meager,  but  in  view  of  com- 
plainant's statement  that  Davett  first  came  \o 
see  bIm  about  the  purchase  of  the  stock,  and 
the  small  amount  <950)  paid  by  complainant  to 
Davett  on  a  transaction  Involving  926,000.  and 
In  view  of  the  prevloaa  frilly  rations  be- 
tween these  parties,  I  craelude  that  Davett's 
statement  In  reference  to  his  employment  In 
tUs  case,  and  tbat  the  payment  was  intoided 
as  a  subsequent  present  or  gratuity.  Is  more 
reliable  on  this  point  than  that  of  the  com- 
plalmut  who  swears  that  the  payment  of  9S0 
was  made  to  Davett  aa  his  broker,  and  was 
conditional  upon  his  getting  the  stodc  Nel- 
Oksx  Davett  nor  the  complainant  says  that  the 
vendor'  knew  that  bis  broker  was  tecelvlDg 
compensation  from  the  purdiafter.  and, 
In  tbe  absence  of  sodi  proof,  the  only  aqwct 
ot  this  payment  to  the  seller's  broker  ytiikii 
Is  consistent  with  honesty  In  eltlier  comphUn- 
ant  or  Davett  Is  tbat  It  was  a  preeott  by  the 
comiJalnant  to  Davett  made  after  the  sale 
to  ctnn^alnant  was  eflbcted.  If  It  be  tbe  true 
view  of  tbe  evidence  that  Davett  was  In  this 
Instance  the  vendor's  broker,  and  etmiplaln- 
ant  knew  it,  then  complainant's  employment 
•f  Davett  as  his  agent  also  during  the  n^o- 
ttattoBS  was,  unless  tho  vendor  knew  of  It  al- 


so,  a  dishonest  employment  of  an  agent  whldi 
cannot  be  effective  as  evidence  from  which  a 
subsequent  honest  agency  is  to  be  Inferred. 
I  therefort*  give  no  weight  to  this  transac- 
tion as  evidence  from  which  an  agmcy  for 
the  complainant  In  the  transsctlon  now  In 
question  Is  to  be  Inferred,  and  It  has  no  bear- 
ing except  posribiy  as  showing  the  friendly 
relation  of  the '  parties,  and  as  affecting  the 
credibility  of  their  evidence  In  relation  to  the 
agency  now  disputed.  After  this  purchase, 
and  as  early  as  August  lUingworCh  had 
told  Davett  that  he  would  like  to  buy  more  of 
tbe  Pradentltd  stof^  If  he  could  get  It  at  the 
right  figure;  and.  as  Davett  says,  from  that 
time  on  through  the  summer  and  early  fan 
oomplalnant  called  at  Davetts  office  occa- 
sionally to  Inquire  whether  Davett  had  picked 
up  any  of  the  stock.  Dllngworth  says  nothing 
about  these  Interviews,  and,  even  giving  Da- 
vett^s  statement  the  most  unfavorable  con- 
structlm  against  him,  I  think  they  must  be 
conBldered  ratber  as  applications  by  ining- 
worth  to  Davett  for  Information  as  to  what 
stock  Davett  bad  for  sale  or  knew  of,  rather 
than  as  dealings  between  tbem  on  the  basis 
of  an  agency  to  procure  stock  ^or  Illlngworth. 
In  order  to  create  sncb  relation  of  agent  to 
purchase,  the  price  to  be  paid  and  the  num- 
ber of  shares  to  be  bought  must  ordinarily  be 
previously  fixed  by  tbe  purdiaser,  In  order 
that  the  broker  may,  as  agaltiBt  his  prlndp^, 
be  In  a  position  to  earn  and  claim  bis  com- 
mlBslcma  by  procuring  a  seller  uimn  the  terms 
autboriied.  Oenerally  his  right  to  commis- 
sions depends  upon  the  prevlotis  fixing  of 
terms  by  his  principal,  and  his  bringing  a  pur- 
chaser or  seller  on  the  tenns  authorized. 
Binds  V.  Henry  (Sup.;  1873)  S«  N.  J.  Law, 
328.  Depne,  J.,  p.  8S2.  In  October.  1886. 
complainant  purchased  200  shares  of  Pruden- 
tial Insurance  Company  stock,  tbe  shares  be- 
ing brought  to  his  attention  by  Davett  who 
told  bIm  that  they  could  be  bought  at  a  figure 
<fT0(^.  Ur.  Blppel,  a  broker,  owned  or  con- 
trolled this  stock  by  purchase  from  an  estate 
at  9S65  a  share.  It  was  sold  to  the  cmnplaln- 
ont  for  9700  a  share,  and  the  profit— 1135  a 
ahare— was  divided  between  Davett  RIppel, 
and  the  defendant  De  Mott,  all  of  them  brok- 
ers transacting  business  separately.  Illlng- 
worth  <as  Davett  says)  did  not  know  of  this 
arrai^fement  After  this  purchase,  lUlng- 
worth  gave  Davett  an  option  or  privilege  of 
selling  100  shares  of  the  stock,  as  follows: 
"Newark,  N.  J.,  October  20th.  188a  J.  T. 
Davett  Esq.-'-Dear  Sir:  Having  bought  one 
hundred  (100)  shares  of  the  Prudential  Insur- 
ance Oo.*s  stock  at  $700,  I  hereby  make  tbe 
following  agreement  with  yon:  That  you  are 
to  use  your  efforts  to  sell  100  shares  at  the 
best  price  obtainable  over  9700.  with  the  un- 
derstanding tbat  the  profits  accriung  from  sale 
of  said  stock  Is  to  be  equally  divided  between 
us,  after  Interest  diarges  are  deducted  f<» 
carrying  the  stock.  Tbe  price  tbe  above  stock 
Is  to  be  sold  at  Is  to  be  mutually  agreed  upon. 
John  nUngworth,  J.  T.  Davett"  During  tiie 
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D^otlatloiiB  there  was  no  conTersatlon  be- 
tween niiDgworth  and  Davett  as  to  cominla- 
Blons  to  be  paid  to  Iilm  by  llllnKworth,  but 
the  latter  now  says  that  this  agreement  was 
glren  in  lieu  of  a  commission  which  he  ex- 
pected to  pay  Davett  as  his  agent  He  doe« 
not  say  that  this  was  bo  stated  to  Darett  at 
the  time  of  signing  It  Davett,  on  the  con- 
trary, says  that  be  was  Rlppel's  broker  in  this 
transaction,  and  that  Blppel  paid  him  about 
$3,000  for  effectli^  the  sale,  and  denies  that 
this  agreement  was  received  from  UUngworth 
as  compensation  for  bis  services  as  IlUng- 
worth's  agent  In  procuring  the  stocfc.  His  ex- 
planation of  hlB  procuring  this  option  or  ^ree- 
ment  Is  that  after  the  sale  he  thought  UUng- 
worth felt  well  disposed  towards  him  for 
bringing  him  this  chance  to  purchase;  that  he 
(Davett)  wanted  to  make  as  much  as  possible, 
and  he  asked  Illlngworth  what  he  (Davett) 
would  make  out  of  It,  and  whether  Illlngworth 
would  allow  him  anything  out  of  the  deal,  and 
that  lUingwottb  ought  to  give  him  something, 
because  he  had  got  the  stock  for  him.  He 
says  there  was  one  other  person  he  knew  of 
buying  the  stock.  He  also  says  that  nUng- 
worth  knew  he  was  getting  something  out  of 
the  other  side.  Illlngworth,  after  figuring 
what  the  stock  had  cost  him  at  $700,  said  he 
would  give  him  a  chance,  and  give  blm  some- 
thing to,  work,  for,  and  when  the  stock  got  up 
tg  about  $800  they  would  sell  it,  and  the  option 
or  agreement  was  then  reduced  to  writing. 
Illlngworth  at  that  time  held  other  Prudential 
stock  besides  the  200  shares  then  purchased. 
The  evidence  as  to  details  of  the-lntervlews 
between  Illlngworth  and  Davett  bi  reference 
to  the  purchase  of  this  stock  before  Us  actual 
purchase  is  very  meager  on  both  sides,  being 
In  the  main  simply  statements  by  Illlngworth 
that  Davett  acted  as  his  agent,  and  by  Davett 
that  he  acted  as  agent  of  the  seller.  The  evi- 
dence does  not.  In  my  Judgment,  Justify  the 
conclusion  that  the  complainant  has,  by  his 
proofs  in  reference  to  this  transaction,  shown 
the  existence  of  Davett'a  agency  for  him  at 
the  time  of  the  subsequent  purchase  now  In 
question.  The  transaction  and  the  agreement 
or  option,  as  It  was  usually  called,  which  end- 
ed It  Is  bowever,  an  Important  fact  In  the 
case,  for  in  the  subsequent  dealings  between 
complainant  and  Davett  the  option,  which  was 
then  couBldered  valuable,  was  surrwdered  by 
Davett  to  the  complainant  and  a  new  option 
at  $900  substituted,— on  advance  of  $200  per 
share. 

Another  purchase  of  a  snail  lot  of  the 
stock  (20  shares)  was  made  late  In  October; 
Davett  as  the  agent  of  the  owner,  who  paid 
him  his  commission,  selling  this  also  to  lUiug- 
wortli,  who  does  not  contradict  this  statement 
of  Davett  and  In  fact  says  nothing  about  the 
transaction.  This  brings  us  to  the  purchase 
now  In  dispute,  the  evidence  as  to  previous 
traosactlons  being  Insufficient,  In  my  Judg- 
ment, to  establish  any  agency  on  Davett's 
part  to  purchase  for  complainant  as  then  ex- 
isting but  showing  that  Davett .  knew  that 


nUngwortb  was  desirous  of  purchasing  the 
stock  at  figures  at  least  as  high  as  $700,  and 
that  Davett  had  then,  by  virtue  of  the  agree- 
ment of  October  20,  1888,  accepted  an  ageney 
on  behalf  of  tbe  complainant  to  sell,  if  possi- 
ble, 100  shares  at  ovmt  $700,  which  ageney, 
with  Davett* 8  contingent  Interest  In  the  prof- 
Iti^  was  by  both  parties  considered  as  still 
In  force.  The  course  of  events  In  relation  to 
the  sale  now  In  question  was  substantially  as 
follows:  Mr.  Leon  Blanchard,  a  neighbor  and 
social  friend  of  defendant  De  Mott  had  for 
some  time  owned  the  stock  In  question  (200 
shares  of  Prudential  Insurance  Company 
Btock),  and  during  the  year  De  Mott  had 
Bpoken  to  Blanchard  In  regard  to  the  8to<^. 
In  December,  1898,— and  before  the  13^,  as 
Blanchard  says,— De  Mott  applied  to  him  to 
know  If  he  (Blanchard)  would  s^  this  200 
shares,  and  that  he  toMi  De  Mott  he  would. 
Blanchard  cannot  fix  precisely  the  date  of  this 
Interview,  and  he  now  says  that  the  price  he 
fixed— $80,000— was  not  fixed  until  he  signed 
the  opUon  to  De  Mott  on  December  13.  1898, 
at  his  house.  De  Mott  fixes  the  date  of  this 
Interview  as  about  December  6th,  and,  as  I 
understand  his  evidence,  says  that  Blanchard 
at  this  Interview  vwbally  agreed  to  sell  him 
200  shares  of  tbe  stock,  that  he  then  fixed  tbe 
price  at  $800,  and  that  Blanchard  told  him 
he  would  deliver  the  200  shares  of  Prudential 
stock  to  him  upon  the  payment  of  $80,000. 
and  he  (De  Mott)  could  get  whatever  he  liked 
out  of  it.  Blanchard  wanted  the  stO(&  to  net 
him  $80,000.  and  De  Mott  took  It  as  he  says, 
on  that  understanding.  De  Mott  did  not  as 
he  says,  offer  to  give  $800,  but  Blanchard 
offered  It  to  blm  at  $800,  and  the  agreement 
(In  the  form  of  an  option)  was  put  Into  writ- 
ing cme  week  later.  THie  date  of  this  Izrter- 
vlew  between  De  Mott  and  Blanchard,  and 
also  of  tbe  subsequent  Interview  between  De 
Mott  and  Davett  is  decisively  fixed  by  the 
evldmce  of  Davett  ^vbo  says  that  on  Decem- 
ber 6th  De  Mott  told  him  that.  Blanchard  had 
stock  which  he  would  sell,  and  that  an  agree- 
ment between  himself  and  De  Mott  for  the 
division  of  profits  on  a  sale  of  this  stock  had 
been  made  when  he  wrote  to  the  complainant 
the  letter  of  DecemtMr  6th.  hereafter  referred 
to.  De  Mott  saya  that  abont  the  time  when 
Blanchard  first  qwke  to  him  he  went  to 
Davett  because  Davett  had  told  him  he  want- 
ed the  stock  for  complainant  who  would  pay 
a  good  price  for  It;  and  bis  account  of  the 
interview  Is  that  when  he  made  the  bargain 
with  Davett  the  latter  said  he  could  probably 
sell  this  stock,  or  get  complainant  to  buy  It; 
that  complainant  wanted  It;  that  no  figure 
was  mentioned,  as  Davett  did  not  know  at 
the  time  what  he  could  do  with  It  but  be 
would  do  tbe  best  he  could,  and  get  all  he 
could  out  of  It;  that  the  agreement  was  that 
Davett  was  to  undertake  the  sale  of  the  stock 
with  the  understanding  that  he  (De  Mott) 
was  to  have  one- third  of  whatever  was  made. 
Tbe  proposition  came  from  Davett  u  De 
Mott  thinks,  and  one-tliizd  «f  the  {MroOts  was 
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to  go  to  Emit  Darett.  a  brother  of  Julius, 
and  a  clerk  In  his  office;  but  De  Mott  sayB 
be  knew  nothing  and  cared  nothing  for  the 
reason  of  this,  being  blmself  Interested  onl7 
In  getting  his  one-tblrd.  DaTett'i  account  la 
somewhat  different  He  says,  on  cross-exam- 
InatkMi,  that  on  December  6th  De  Mott  told 
blm  that  Blanc  bard  bad  some  stock  he  would 
sell,  and  that  be  thai  knew  tliat  De  Mott  bad 
offered  to  sell  It  for  Blancbard  without  any 
commission,  and  that  be  tben  understood  that 
De  Mott  had  authority  to  sell  tbe  stock;  that 
De  Mott  did  not  come  to  him,  and  ask  him 
to  find  a  buyer,  but  asked  him  If  he  could 
find  a  buyer,— If  he  knew  a  man  who  would 
pay  about  those  figures.  No  figures,  bow- 
eTer,  are  mentioned.  He  further  says  that  at 
that  Interrlew  on  December  Oth  Oie  bargain 
was  made  that  be  (Davett)  was  to  sdl  that 
stock  to  comidalnant,  if  he  could,  and  that  bis 
compensation  was  to  be  one-tblrd  of  the  prof- 
Its,  De  Mott  to  hare  a  third,  and  his  (Davetf  s) 
brother,  Bmll,  was  t»  have  a  third;  Bmll's 
serrlces  being  to  assist  blm  (bis  brother. 
JnUus)  In  his  (EmII's)  way  about  the  oaee. 
Emll  Darett,  who  was  also  present  at  the 
IntexTlew,  fixes  the  date  of  It  as  probably  a 
day  or  two  before  the  6th  of  December,  when 
the  letter  was  written,  and  says  that  at  the 
time  of  the  agreement  for  a  division  of  the 
profits  between  the  three,  no  asking  price  for 
the  stock  was  fixed,  but  It  was  the  arrange- 
ment wia  De  Mott  that  they  were  to  get  all 
they  could  for  It,  and  all  orer  $800  was  to  be 
diTlded  between  the  three.  The  aboTe  state- 
ment gives  substantially  all  the  evidence  re- 
latteg  to  the  status  of  all  the  parties  In  rela- 
tion to  this  stock  op  to  the  tlme.wboi  the 
transacdtms  with  the  comiOalnaat  In  mteroice 
to  it  o(Hnmenced. 

On  Decouber  6th.  after  the  Interview  In 
which  the  bargain  was  made  that  Davett 
should  sell  the  stock  to  complainant  for  the 
beat  price  he  could  obtain,  and  for  the  divi- 
sion of  the  pn^ts,  Emll  Davett  went  to  com- 
plainant's residence  In  Newark,  to  see  him, 
and.  compUdnsnt  then  being  absent  In  North 
Carolina,  obtained  his  post-offlce  address  tbere. 
Julius  Davett,  the  defendant,  then  wrote  to 
complainant  as  fbllows:  "Newark.  N.  J.,  Dec. 
«tb.  1SQ8.  Mr.  John  IlUngwortb— Dear  Sir: 
I  sent  iq»  to  your  house  t<Kday,  and  found  that 
yon  were  away,  and  I  took  the  liberty  of  ask- 
ing yoor  wife  for  your  address,  which  she 
gave  me.  I  hsve  200  shares  of  Prudential 
stofdc  which  I  vrlll  hold  for  you  until  your  re- 
turn. Will  you  please  call  as  soon  as  possi- 
ble when  you  get  back?  I  am,  yours,  truly, 
J.  T.  Davett  I  can  make  yon  a  good  trade 
<m  the  above  200  shares."  This  letter,  after 
being  written  by  Jnllus,  was  read  over  by  him 
to  hia  brother.  Emu,  at  the  tatter's  request 
and  then  mailed,  and  the  complainant  re- 
ceived it  In  North  C^llna.  He  retnmed  to 
Newark  on  Monday,  December  12th,  and  on 
the  afternoon  of  that  day  called  on  Davett 
Oomplalnanf  •  account  of  the  interview  is  that 
Davett  tola  htm  Da  Mott  had  a  party  who 


would  seAl  200  shares  of  Prudential  stock  for 
$900  a  share,  and  that  he  could  also  work  In 
in  the  trade  100  shares  of  Atha  &  llllngworth 
stock  In  part  payment  Complainant  told  Da- 
vett that  was  altogetlier  too  hij^;  he  would  not 
consider  It;  and  walked  but.  Julius  Davett's 
statement  Is  that:  "Complainant  after  stat- 
ing be  had  my  letter,  said  to  me,  Tou  have 
some  Prudential  stock  to  sell,'  and  I  said, 
■Yes.'  He  asked  the  price,  and  I  said:  *I 
have  200  shares.  It  Is  held  outrageously 
high.  It  is  the  only  lot  I  know  of  on  the 
market  and  the  price  Is  f900.'  He  said  that 
was  too  high,  he  could  see  nothing  In  it  at 
those  figures.  He  asked  whether  I  could  take 
in  any  of  his  stock  (Atba  &  llllngworth  stock), 
and  I  told  hbn  I  thought  I  could  work  in  100 
shares.  In  reply  to  his  question  whether  I 
couldn't  work  In  150  shares,  I  said,  'My  man 
won't  take  that.'  He  said,  "Who  is  your 
man?*  I  said,  'De  Mott  has  got  control  of  the 
stock.'  He  mid  he  saw  nothing  In  It  at  those 
figures.  I  then  said.  'If  you  will  buy  this 
stock  at  1000.  I  have  got  this  option  at  700, 
and  at  the  market  value  to-day— about  800—1 
will  put  In  this  old  option,  which  I  consider 
worfli  $2,500,  and  try  and  work  in  your  hun- 
dred shares.'  I  also  told  him  there  would  be  a 
cash  dividend  of  1,000  In  the  200  shares  In 
about  a  month,  and  that  he  was  putting  In  his 
Atha  stock  at  par,  which  was  more  than  It 
was  worth.  Then  some  figuring  was  done  by 
the  complainant  In  which  he  put  down  $2,600 
as  the  value  of  the  option,  $1,000  tor  the  cash 
dividend,  and  $2,000  as  the  difference  be- 
tween Atha  stock  at  par  and  at  80,  making 
altogether  ^,500  to  be  received  by  him,  which, 
subtracted  from  $00,000,  left  the  stock  stand- 
ing blm  at  $84,600.  Complainant  then  said 
he  didn't  think  he  could  do  anything  at  those 
figures,  and  asked  me  to  see  De  Mott.  and  see 
If  he  wouldn't  take  160  shares  of  the  Atba 
stock  and  $75,000  cash.  I  told  him  I  didn't 
believe  he  would,  but  I  would  try  it  As  be 
was  about  to  go,  I  proposed  to  split  the  differ- 
ence on  this  900  figure,  and  call  it  876,  to 
which  he  sdld,  'AH  rlgh^'  and,  In  reply  to  my 
question,  aald  he  would  do  that,  I  repeated. 
That  will  be  $80,000  cash  and  76  shares 
Atha  &  llllngworth  stock,*  and  be  said,  'All 
right'  I  made  an  appointment  to  meet 
him  at  his  house  that  night"  In  reference  to 
the  precise  date  of  this  conversation  about 
the  proposal  to  pay  876,— which  Is  Important, 
—Davett  says  that  be  had  a  conversation  with 
the  complainant  both  on  Monday,  the  12th, 
and  on  Tuesday,  the  13tb,  and  that  he  went 
to  complainant's  bouse  on  the  18th,  and  that 
part  of  the  conversation— that  relating  to 
Qtllttlug  the  dlffer«ice— may  have  been  on  the 
13th,  but  on  the  12th  the  figuring  on  the 
price  at  900  occurred.  Complainant  on  cross- 
examination,  says  tiiat  he  figured  some  on  the 
12tli,  but  does  not  recollect  what  It  was,  and 
does  not  remember  the  figures.  After  this  con- 
versation (wblcb  was  pTY)bably  on  the  13tb), 
Davett,  as  he  says,  saw  De  Mott  about  8 
o'clock  in  the  afternoon,  and  had  a  conversa- 
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Uon  with  bim  about  tha  matter  (which  con- 
refsation  is  not  given),  and  then  went  to  com- 
plainant's house  In  the  evening,  and  told  bim 
De  Mott  had  agreed  to  his  proposlUon  of  ♦80,- 
000  and  75  shares  of  Atha  stock,  and  had 
given  bim  (Davett)  a  writing  to  that  effect, 
which  he  showed  complainant  This  paper  was 
as  follows:  "Newarlt,  N.  J.,  13  Dec.,  1896. 
Mr.  J.  T.  Davett— Dear  Sir:  I  tutve  secured 
the  200  shares  Prudential  Insurance  Company 
stock  for  Mr.  John  IlUngworth,  and  will  de- 
liver same  upon  payment  of  $80,000  cash  and 
7C  shares  of  the  Bm^J.  Atha  &  lUingworth  Co. 
stock.  Delivery  to  be  made  any  time  on  Wed- 
nesday, Dec.  14,  between  10  o'clock  and  8 
o'clock.  Yours,  truly,  Wm.  S.  De  Mott"  On 
this  same  day— December  ISth— De  Mott  rMt- 
ed  Blanchard  at  the  latter*s  residence,  and 
procured  from  bim  the  following  paper:  "Mr. 
William  S.  De  Mott— Dear  Sir:  I  hereby  agree 
to  deliver  to  you,  or  whomevw  you  name, 
between  the  above  date  and  December  16th, 
1898,  two  hundred  shares  of  the  Prudential 
Insurance  Co.  stock,  and  do  further  agree  to 
pay  over  any  and  all  dividends  that  may  be 
paid  to  me  on  these  shares^  upon  the  payment 
of  a  certified  check-  of  $80,000.  Leon  F. 
Blanchafd."  Neither  Bhmcbard  nor  De  Mott 
Axes  the  hour  on  December  13tb  when  this  pa- 
per was  signed,  but  the  fact  that  until  after 
Davetfs  Interview  with  Illlngworth  on  the 
I3th,  the  price  Illlngworth  was  willing  to 
give  was  not  fixed,  and  the  further  fact  that 
De  Mott's  letter'  to  Davett  agreed  to  deliver 
the  stock  on  the  next  morning  at  10  o'clock. 
It  would  seem  certain,  that  the  written  option 
from  Blanchisrd  was  procured  after  Davettfa 
Interview  with  De  Mott  and  before  the  de* 
livery  of  the  letter  of  De  Mott  to  Davett  the 
same  evening.  If  this  be  the  correct  Infer- 
ence, the  dtnatlon  was  that  Davett,  after  pro- 
curing an  ottex  of  purchase  In  definite  terms 
from  Illlngworth,  Informed  De  Mott  of  those 
terms,  and  that  the  latter  then  secured  the 
written  option  which  gave  hfm  the  contml  of 
the  stock  for  delivery  to  the  complainant 
When  Davett  saw  complainant  on  the  evening 
of  the  13th,  at  complainanf  s  house,  and  told 
him  De  Mott  had  agreed  to  his  proposition  of 
♦80,000  cash  and  75  shares  of  stock,  and 
Aowed  complainant  the  written  agreement 
complainant  as  Davett  says,  declined  to  do 
ttUs,  saying  that  he  meant  $75,000  cash  and 
100  shares  of  Atba  &  Illlngworth  stock;  that 
he  had  two  certiflcatea  .oC>  Atha  &  lUingworth 
stock  for  50  shares  each,  and  did  not  want  to 
split  them  up;  and  he  told  Davett  to  see  De 
Mott  again,  and  see  whether  he  would  not 
take  100  shares  and  $75,000,  to  which  Davett 
said  that  he  would  see  bim,  but  he  did  not 
think  he  would  do  it.  Complainant  says  noth- 
ing whatever  about  this  Interview  at  his 
house  on  the  evening  of  Deeimber  IStti.  when 
the  letter  of  De  Mott  to  Davett  was  produced. 
On  the  afternoon  of  the  next  day  an  inter- 
view between  Davett  and  complainant  took 
place  at  Davett's  office  Davett  having  In  the 
meantime  gone  to  De  Mott's  htmse^  and  re- 


ported his  conversation  of  tiie  evening  of  the 
Idth  with  Illlngworth.  During  this  interview 
oa  tlie  14tb,  De  Mott  came  in,  and  Bmll  Da- 
vett was  also  presmt  Complainant  says  that 
De  Blott  was  there  wh^  he  went  In,  and  that 
after  talUng  a  little  while  about  the  stock, 
and  aafclng  De  Mott  who  owned  It— which 
Information  ttie  lattw  dedftied  to  gtre.  fnrQier 
than  to  state  that  It  was  not  any  manager  of 
the  company,-^  told  De  Mott  that  he  (com- 
plainant) did  not  feel  disposed  to  take  It  at  800; 
that  this  was  alt<«ether  too  high.  To  thla  De 
Mott  replied,  *^eU,  my  party  won't  take  any~ 
less  than  90a"  Comtdalnant  then  said  then 
was  no  use  spending  any  more  time  on  tt,  for 
be  would  not  take  It;  and  shortly  after  De 
Mott  went  out  the  Intervlfnr  not  takii^  more 
than  10  minutes.  Julius  Davett  the  defend- 
ant says  that  the  complainant  came  In  first, 
and  that  (Davett)  told  complainant  before 
De  Mott  came  In.  that  De  Mott  would  not 
trade  on  the  basis  of  876  with  100  shares  of 
the  Atba  A  Illlngworth  stoek  thrown  In,  and 
that  be  wanted  $80,000  In  casb  and  75  shares 
of  the  stock,  and  wonid  not  do  It  any  other 
way;  and  that  when  De  Motf  came  in,— which 
was  by  appointment  with  Davett— he  (D*- 
vett)  told  De  Mott  that  Bllngwortb  had  been 
talking,  and  that  lUingworth  did  not  want  to 
trade  that  way,  but  would  put  In  $75i000  cash 
and  100  shares  of  Atba  stock.  De  Mott  told 
him  he  would  not  do  It  that  way.  and  that  he 
did  not  want  to  urge  him,  and  would  call  the 
deal  oft,  to  w^cb  Illlngworth  replied.  **AU 
right  we  had  better  call  it  Dfl;'^  and  De  Matt 
said,  "All  right  It  la  off,"  and  went  awmy. 
Emil  Davett's  stalement  la  sntiataiMaily  sim- 
ilar, and  90  Is  De  Mott^s,  who  says-  he  was 
there  only  about  five  minutes.  De  Mott  went 
out  from  Davett's  office,  leaving  complainant 
and  the  two  Davetts  together,  and  the  nego- 
tiations which  then  eccnncd  between  Davett 
and  complainant  resulted  In  the  watten  offer 
to  purchase  made  by  complainant  which  was 
afterwards  carried  out  Complainant  on  di- 
rect examination,  in  reference  to  this  inter- 
view, says  that  Dnvett  commeooed  to  figure 
out  what  could  be  mad^  and  said  be  was  will- 
ing to  give  up  this  <^on  of  Octolwr  SO,  1898, 
at  700,  and  take  an  option  on  100  shares  of  the 
proposed  purchase  at  900,  whidit  be  thbuf^t 
weald  bring  It  down  to  about  875;  and  that 
be  on  that  day  signed  an  agreement  for  pur- 
chase, as  follows:  "Newark,  N.  J.,  December 
14th,  1898.  3.  T.  Davett:  I  wiU  buy  200  sbs. 
of  Prudential  Insurance  Co.  stock  at  900,  and 
pay  80,000  cash  and  100  shares  of  Atha  ft 
Illlngworth  stock  at  par,  $10,000;  total  $90,- 
000.  If  the  loans  can  be  arranged  at  a  fair 
rate  of  Interest  It  Is  undontood  that  the  Atha 
Bto^  Is  not  to  be  transferred  nntd  dividend 
time,  unless  It  should  be  sold.  John  Illlng- 
worth." Tills  paper  was  written,  as  com- 
plainant says,  for  Davett'  to  show  De  Mott 
and  to  say  that  he  would  take  the  stock  the 
next  day.  There  was  at  the  same  time,  ac- 
cording to  complainant  a  bargain  that  the 
700  optlon-ahould  Iw  given  lijf,  and  a  new  one 
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at  80fr  ftrgn.  bnt.  althong h  dat«d  Dacembo' 

14tli»  It  yn»  not  drawn  ap  at  algiied  tmtU  after 
the  sale,  and,  aa  complainant  mjn,  "I  waa  to 
■Jgn  It  right  after  the  sale."  Xbia  paper  waa 
as  follows:  "Newark,  N.  J.,  December  14th, 
188&  Mr.  J.  T.  Davett— Dear  Sir:  HaTlng 
booght  two  hundred  (200)  shares  of  the  Pro* 
dential  Insorance  Cc's  stock  at  800i  X  herebj 
make  the  following  agreement  with  yon: 
That  yon  are  to  use  yonr  efforts  to  sell  one 
hundred  (100)  criiares  at  the  best  price  obtain- 
able above  900,  with  the  nnderstandlng  that 
the  profits  accruing  from  the  sale  of  the  satd 
stock  Is  to  be  equally  divided  between  us  after 
hiterest  charges  are  deducted  for  carrying  the 
atocfc.  It  is  also  understood  that  this  stock  Is 
to  be  disposed  of  on  or  before  March  Ist, 
1900,  providing  that  we  can  realise  a  good 
fair  profit  from  sale  of  samcb  All  tta&k 
dividends  are  Included  In  this  agreanent 
John  Illlngworth.  J.  T.  Davett"  The  de- 
fendant Davett^s  stateiuent  is  that  after  De 
Mott  left,  lUlnsvrortli  said  he  eould  not  see 
anything  tn  this,  and  that  he  (Davett)  then 
said  be  tbottghc  compIfiJaant  could  make  mon- 
ey on  it  If  am  would  buy  it;  that  he  could 
aftord  to  noid  it  Complaiiiajit  said  he  would 
Uke  to  mak<  a  high  quotation  for  the  stock, 
and.  If  the  stock  sold  at  thto  high  figare^  of 
course  1*.  wonid  make  a  good  quotation,  wUch 
wouUi  bring  up  the  o*:her  stock  whUdi  be  had 
bought  at  BOO  or  700:  tbat  be  (Df.vett)  told 
comp-'alnant  ona  feature  of  the  Prudential 
stock  waa  tbat  when  a  quotation  was  made  It 
never  goe.i  back,  and  that  In  a  reasonable 
time  hf  (Davett)  tuougbt  It  would  go  to  1.000; 
and  Davett  then  aald,  **Thli  la  the  only  200 
shares  1  know  of  on  the  market;  It  Is  a  very 
high  figure,  and  only  a  very  high  flgnre  will 
bring  It  out;"  If  comptaJnant  wanted  It,  he 
would  have  to  pay  for  it  Complainant  then 
saldt  "Whether  I  pay  876  or  000, 1  have  got  to 
put  in  $80,000  cash?"  to  which  Davett  said. 
*Tes."  and  complainant  then  said.  "Alt  i^ht," 
and  Davett  then  drew  up  the  order,  aa  he  aaya. 
to  show  De  Mott  This  paper  be  gave  to  De 
Mott  tbat  evening.  Davett  further  says  that 
tn  this  conversation  complainant  asked  who 
would  get  this  (Atha  &  lUingworth)  stock,  to 
which  he  (Davett)  replied  tbat  De  Mott  would 
get  It  Complainant  then  asked  what  he  (Dar 
vett)  waa  going  to  make  out  of  it.  On  direct 
examination  Davett  says,  in  referring  to  this 
question,  that:  "When  the  price  waa  87D,  I 
said.  'Mr.  lUlngworth,  Z  will  get  |500  at  least, 
probably  more;  but  I  am  going  to  make  all 
tbat  I  can.' "  Oimplalnant  said  be  did  not 
want  the  stock  transferred  to  De  Mott's  name, 
as  he  was  a  broker,  and  It  would  not  look 
well;  and  on  Davett's  suggestion  tbe  clause 
relating  to  transfer  was  put  In  to  meet  this 
objection.  Aftw  the  agr;eement  to  purchase 
had  been  signed,  Davett  as  he  says,  said  to 
eomplainant  that  he  ought  to  give  blm  (Dar 
vett)  $SO0  or  $1,000  tvr  getting  this  agreement 
for  him,  to  which  complainant  replied  that 
the  brokers  made  enough,  and  he  would  net 
pay  asytblng;  that  Davett  and  De  Mott  were 


making  the  wholo  of  tkls  atdck.  and  were 
making  enough.  On  cross-examlnatlMi  Da- 
vett says  that  he  told  complainant  at  the  first 
Interview  (December  12th)  that  De  Mott  would 
get  tbe  Atha  stock,  and  tbat  the  conversation 
about  tbe  transfer  of  this  stock  to  a  broker 
and  reference  to  the  fSOO  occurred  then;  and, 
further,  that  he  then  told  complainant  tbat  be 
expected  De  Mott  to  give  an  advance  out  of 
the  Atha  stoclc,  and  that  he  told  complainant 
this  in  every  conversation  between  them;  and 
he  relteratea  tbat  tbe  complainant  knew  all 
along,  and  before  closing  the  transfer,  that 
De  Mott  end  be  were  to  get  tte  Atha  stock. 
The  agreement  as  finally  signed  by  complain- 
ant. It  will  be  observed,  fixes  $80,000  casta  and 
100  shares  of  Atha  stock  as  tbe  purchase 
price,  wUle  complainant  had  previously  re- 
fused to  give  $80,000  cabh  and  ^  shares  of 
Atha  stock,  which  De  Mott  was  willing  to 
take.  This  renewal  of  offer  on  a  higher  basis 
(by  25  shares  of  Atha  stock)  than  De  Mott 
had  previously  asked,  made  without  any  fur- 
ther negotiation  with  De  Mott  Is  explained  by 
Davett  as  due  to  complainant's  objection  to 
splitting  up  tbe  QO-sbare  certificate  of  Atha 
stock,  and  to  lillngwortb's  detire,  if  he  had  to 
give  $80,000  In  cash,  to  make  a  high  quotation 
(or  Pmdentlal  stock.  Viewed  from  a  business 
standpoint  this  explanation  seems  hardly  sat- 
lafactorv,  but  there  is  no  doubt  that  the  in- 
creased offer  was  made  without  any  other 
apparent  reason,  for  compialnant.  being  recall- 
ed after  this  explanation  of  Davett  although 
he  denies  Its  correctness,  Ln  answer  to  lead- 
ing questions  does  not  offer  aqy  explanation 
ait  all  In  reference  to  tbe  Increased  price 
whicL  he  admits  he  offered.  Emil  Davett 
who  was  present  at  the  Interview  of  Decem- 
ber 14tb.  corroborates  his  brother.  Julius^  as 
to  the  substantial  terma  on  which  It  was  con- 
cluded, viz.  tbe  agreement  to  give  $80,000  cash 
and  100  shares,  instead  of  76  shares,  of  the 
Atha  &  Illlngworth  stock,  and  his  brother's 
offer  to  give  up  the  option  at  $700  aa  an  In- 
ducement to  complahiant  to  buy;  but  Emll 
Davett  on  direct  examination  stated  that  he 
had  no  recollection  that  during  any  of  the 
conversations  before  the  bargain  was  con- 
cluded there  was  any  conversation  between 
complainant  and  bla  brother  as  to  the  com- 
pensation to  bis  brother  for  carrying  through 
the  deal,  but  tbat,  after  the  deal  was  closed, 
and  on  December  IStb,  his  brother  said  to 
lillngwortb  that  be  ought  to  give  him  $500 
IX  $1,000  for  making  this  agreement  for  blm, 
to  which  IlUugworth  replied:  "NOt  I  won't 
give  you  a  cent  Yott  must  get  your  commla- 
slon  from  the  other  side.  I  know  you  are 
making  a  good  thing  out  of  this  any  way." 
From  thia  witness'  evidence  on  direct  exam- 
ination it  would  seem  also  that  tbe  ctmversa- 
tlon  ia  reference  to  the  Attta  &  lillngwortb 
stock  going  to  De  Mott  or  to  the  brokers, 
which  Julius  Davett  places  before  the  sale 
was  concluded,  did  not  take  place  until  aXter 
the  sale  and  transfn  were  concluded,  and  un- 
til Illlngworth  came  down  on  the  foUowIng 
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day  to  tSgn  tbs  aew  <vtlon  at  900,  and  take 
up  tbe  old  one  at  700.  On  cross-examlnatloii, 
liow«Ter,  be  says  tliat,  wben  the  complainant 
signed  the  contract  on  December  14th,  there 
was  talk  aboat  not  transferring  the  Atba 
stock  to  a  broker's  name,  and  complalnsnt 
said,  "I  don't  want  this  stock  [the  Atba  stock] 
to  stand  In  a  broker's  name,  and  yon  (ellows 
are  making  It  any  way."  And,  further,  that 
on  the  14tb,  before  the  contract  was  algned, 
Julius  Davett  told  complainant  that  De  Mott 
TTOuld  get  the  stock,  and  that  he  <Jnlln8  Da- 
vett) expected  De  Mott  to  make  an  adrance, 
and  expected  to  make  f500,  or  as  much  as  be 
could.  The  complainant,  on  his  first  exami- 
nation, said  nothing  whaterer  as  to  any  con- 
versation about  commissions  or  compensation 
from  him  to^  Davett,  either  before  or  after  the 
sale,  and,  being  called  In  rebuttal,  denies  say- 
ing that  he  would  not  pay  anything,  and  that 
Davett  must  get  his  commission  out  of  the 
other  side,  and  that  the  first  time  he  charged 
them  with  getting  the  stock  for  notbtug  was 
on  Friday  or  Saturday  after  the  sale;  and  he 
now  says  that  he  understood  Davett's  chan- 
ging the  option  from  700  to  900  was  to  be 
Davett's  compensation  from  him. 

In  this  conflict  of  the  evidence  of  the  three 
witnesses  as  to  any  conversation  between 
complainant  and  Davett,  as  to  Davett's  com- 
pensation or  profits,  before  the  agreement  to 
purchase  was  completed,  the  evidence  of  the 
complainant  and  De  Mott,  as  to  a  conversa- 
tion betwten  them  on  tbe  day  following  the 
agreement  to  purchase,  and  when  these  two 
were  completing  It,  may  throw  some  light 
upon  the  question.  The  agreement  to  boy 
was  B^ed,  as  has  been  stated,  on  the  14th, 
and  Davett  was  to  make  an  aj^lntment  to 
carry  out  the  purchase  <m  the  following 
morning.  De  Mott  met  complainant  on  the 
15th,  for  this  purpose,  and  then  told  him  for 
the  first  time  that  the  stock  was  Blanchard's 
stock,  and  that  the  transfer  would  take  place 
at  the  Mannfactarers'  Bank,  where  Blanchaid 
would  attend  to  deliver  the  Mock.  On  tbe 
way  to  the  bank,  complainant,  as  be  says, 
asked  De  Mott:  "What  is  Mr.  Davett  going 
to  make  out  of  this  deal?  He  has  given  up 
an  option  tbat  I  thought  was  a  very  good  one. 
What  la  be  going  to  make  out  of  It?"  To 
which  De  Mott  replied,  as  complainant  says: 
"Well,  I  don't  think  be  Is  going  to  make  a 
cent  from  me  out  of  It"  De  Mott  admits 
that  Illlngwortb  asked  him  what  Davett  was 
going  to  make  out  of  it,  but  says  that  be  does 
not  think  he  made  any  reply.  De  Mott  and 
oomplalnant  met  Blanchard  at  the  bank,  and 
complainant  at  once  paid  to  Blanchard  a  check 
for  121,000  in  part  payment,  and  then  receiv- 
ed tbe  certificates  from  Blanchard  for  tbe 
purpose  of  raising  a  loan  on  them  at  another 
bank  to  pay  tbe  balance.  Tbe  Prudential 
stock  was  thos  delivered  to  the  complainant 
before  payment  in  full,  and  before  delivery 
to  Blanchard  or  De  Mott  of  the  100  shares  at 
Atba  &  mingworth  stock.  Without,  so  far 
ai  appears,  any  request  on  Mr.  Blanchard's 


part  tor  tUt  itocfc,  CMUplalnant  Itft  tba  tiank 
with  tbe  200  ■hare^  and  on  the  way  to  his 
own  bank  was  overtaken  by  De  Mott,  who 
said  he  was  asked  by  Mr.  Blanchard  to  ke^ 
with  him  until  be  got  the  money.  Ccmiplabi 
ant  procured  a  loan  of  $40,000  on  the  stock, 
then  went  back,  and  paid  the  sum  to  Blanch- 
ard, and  af terwarda  went  to  another  bank  for 
tbe  balance,  Blamaiard  saying  tbat  be  would 
wait  for  him.  Complainant  thai  left  tbe 
bank,  and  De  Mott,  coming  after  him,  again 
said  that  Mr.  Blanchard  wanted  to  hold  the 
100  shares  of  his  Atha  A  Illingworth  stock 
until  complainant  got  the  balance  of  the  mon- 
ey, and  complainant  then  handed  them  to  De 
Mott  hi  the  hall  of  tbe  banlE,  and  not  in 
Blanchard's  i««8ence;  telling  bim,  aa  he  says, 
to  hand  them  to  Mr.  Blanchard.  On  com- 
plainant's return  to  the  bank  be  paid  Blandi- 
ard  921,000  hi  two  chedcs,  making  980,000  In 
all  paid  by  complainant  directly  to  Blanch- 
ard, and,  after  asking  Mr.  Blanchard  wheth- 
er everything  was  satisfactory,  and  receiving 
his  reply  that  It  was,  went  out  Nothing  ap- 
pears to  have  been  said  by  e\thee  Blanchard 
or  complainant  to  tiie  other  at  any  time  about 
tbe  100  shar^  of  Atha  &  Illingworth  stocft. 
De  Mott  says  nothing  abont  tbeae  occurrences 
in  reference  to  his  obtaining  the  Atiia  &  lU- 
ingwortb  stock,  merely  saying  that  he  went 
to  the  bank,  and  there  assisted  in  closing  up 
the  transaction.  Tbe  transfer  was  made  on 
the  morning  of  tbe  15th,  and  on  the  evening 
of  tbat  day,  about  6  o'dock,  complainant  says 
be  wait  again  to  Davett's  office,  and  then 
signed  the  new  <^on  .agreement  dated  De- 
cember 14tb,  and  tore  np  the  old  one.  Lat« 
In  the  evening,  and  on  the  following  morn- 
ing, complainant  ascertained  from  two  otiier 
brokers  that  the  Blanchard  stock  was  for  sale 
for  9800;  and  on  Friday,  the  10th,  he  says 
he  visited  Davetf  s  office,  and  charged  him 
with  fraud,  and  conspiring  with  De  Mott  to 
obtain  bis  stock.  Julias  Davett  says  tbat 
complainant  is  mistaken  abont  tbe  date  of 
signing  tbe  new  option,  and  that  the  new  op- 
tion was  dgned  on  tbe  morning  of  tbe  16tb, 
about  11  o'clock,  when  the  old  one  was  de- 
stroyed; and  tbat  De  Mott  came  in  abont 
that  time,  and  tbat  then  cunplatnant  said, 
"You  two  fellows  have  made  that  whole  Atlia 
stock;"  and  that  it  was  on  the  17tb  (Sat- 
urday) that  complainant  came  to  his  office, 
and  threatened  to  poat  blm  as  a  swindler.  If 
be  did  not  give  up  50  shares  of  tbe  Atha 
stock.  Davett  aays  tbat  he  told  complainant 
he  would  see  De  Mott,  and  see  bow  be  felt 
about  It.  Emll  Davett  also  aays  tbat  the  new 
option  was  signed  on  Friday,— the  day  after 
tbe  sale  was  dosed.  Mr.  Graham,  one  of  the 
brokers,  who  gave  complainant  Information 
about  tbe  price  of  the  Blanchard  stock,  says 
that  at  his  interview  (the  exact  date  of  which 
he  cannot  fix)  he  waa  told  by  Mr.  Illingworth 
tbat  It  was  made  on  tbe  day  of  tbe  evening 
he  was  at  complahiante.  This  would  make 
the  time  of  compIalnant^s  lnf(Mrmatlon  from 
Oraham  aa  to  the  price  the  evening  of  De- 
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cember  Ifitb.  Ounplalnant  also  Hyt  tbat  ta* 
said  to  Graham  he  had  that  day  bought  of 
B  Ian  chard  200  abares  of  Prndentlal  itock  for 
tOOO,  iTbea  Oraham  Inltormed  him  It  conld 
have  been  boucht  for  9800,  and  that,  on  the 
ffiomlng  of  the  lOtta,  Bl{^i^  another  broker, 
aaU  he  could  have  aold  It  to  him  for  $800; 
and  that,  after  hearing  this  from  Rlppel,  he 
went  atralght  to  Davetf  a  office,  and  charged 
him  with  fraud.  Blppel,  although  called  as  a 
witness  upon  other  points,  gare  no  evldeuee 
as  to  the  date  of  his  Information  to  the  com- 
plainant about  the  selling  price  of  Blan ch- 
ard's stock.  Both  complainant  and  the  Da> 
TCttB  say  tbat  the  last  Interrlew  with  the 
complainant  was  the  Interview  In  which  com- 
plainant charged  fraud  against  the  brokers, 
and  they  also  agree  that  after  the  sale  Ililng- 
worth  was  twice  at  dw  <^oe,  andithat  on  his 
first  Tislt  he  signed  the  new  option.  The  Im* 
portant  and  rltal  difference  between  them  is 
as  to  the  date  of  signing  the  new  option  and 
destroTlng  the  old  one,  which  Illingworth,  aft- 
er first  stating  that  It  was  on  the  16th,  aft- 
erwards says  was  on  the  afternoon  of  the 
U>tb,  and  which  the  Davetta  fix  posltirely  as 
on  the  16th.  If  It  occurred  on  the  leth,  then 
It  must  have  been  after  otmiplaliuuit's  infor* 
matlon  from  Graham,  recelred  on  tbe  evening 
of  the  day  the  sale  was  effected,  as  both  com- 
plahunt  and  Graham  fix  It;  and  the  fact  that 
comi^alnant  gare  the  new  option  and  destroy- 
ed the  old  one  after  receiring  Oie  Information 
from.  Graham  which  he  made  tbe  basis  of  his 
sabsequent  charge  of  fraud,  Is  a  drcumstance 
wlkkdi  may  affect  the  equity  of  his  case. 
The  bni  was  filed  on  December  20;  1686. 

Frank  E.  Bradner.  for  complainant  J.  B. 

Bowell,  for  defendants. 

EMBBT,  y.  O.  <after  stating  the  Issues  and 
evidence).  In  reference  to  the  question  of 
joint  agency  of  De  Mott  and  Oavett.  wblch 
Is  raised  on  tbe  pleadings,  It  Is  entirely  clear 
tbat  De  Mott  In  this  transaction  was  not  the 
agent  of  complainant  to  purchase  tbe  stock 
for  him,  and,  further,  that  complainant  uri- 
derstood  throughout  tbe  negotiations  that  De 
Mott,  so  far  from  being  his  agent,  was  Inter- 
ests adreraely  to  him,  and  controlled,  or 
claimed  to  control,  tbe  stock  as  seller.  If  De 
Mott,  as  seller,  tampered  with  an  agent  whom 
complainant  bad  previously  employed  to  bny, 
It  might  afford  ground,  as  against  De  Mott, 
for  rescinding  tbe  contract  of  sale,  but,  so 
long  as  complainant  stands  on  the  sale,  and 
ratifies  It,  tiiere  can  be  no  right  on  his  part 
as  purchaser  to  recover  from  the  seller,  as 
money  belonging  to  tbe  purchaser,  the  profits 
made  by  the  seller,  even  If  part  of  the  sello^s 
pn^ts  was  made  ts  tempering  wltb  complain- 
ant's agent  To  allow  such  recovery  while 
tbe  purchaser  holds  the  stock,  and  thus  af- 
firms tbe  sale,  would  be  to  make  another  bar- 
gain for  the  parties  to  the  sale,  as  a  penalty 
foc  fraud  to  tfte  sale.  On  this  bill,  tber^ore, 
there  la  no  right  to  recover  from  De  Mott  am: 


portion  of  the  profite  he  received  upon  the 
theory  that  be  was  an  agent  of  the  complain- 
ant to  whose  service  in  the  purcluse  of  tbe 
stock  complainant  was  entitled.  Nor  do  I 
tlilnk  that  as  against  Davett,  the  complain- 
ant has  any  right  to  recover  the  profite  whlcb 
Davett  has  made  In  tbe  transaction. 

In  tbe  first  place,  the  conclusion  to  be 
drawn  from  conslderatkMi  6f  the  entire  evi- 
dence bearing  upon  the  dealings  between  com- 
plainant and  defendant  In  relation  to  this 
transaction  is  that  Davett  In  the  negotiations 
was  not  an  agent  or  broker  of  complainant  to 
be  paid  by  him,  bnt  was  an  nnderbroker  for 
the  teSlet  or  the  seller's  broker  (De  Mott), 
who  was  to  be  compensated  by  the  latter,  and 
tbat  complainant  so  understood  the  ration 
between  himself  and  Davett.  Cqmplsinant 
during  tbe  negotiations  did  commission  Davett 
to  communicate  to  De  Mott  his  offers  to  pur- 
chase, and  the  terms;  bnt  this  must,  under  the 
evidence,  be  considered,  not  as  an  original 
employment  creating  Davett  complainant's 
agent  to  purchase,  but  as  the  reply  or  answer 
made  by  the  complainant,  through  Davett,  to 
the  offer  to  sell  on  other  terms  previously 
communicated  to  complainant  by  Davett  at 
the  agent  of  De  Mott  or  bis  prtodpal. 

In  tbe  second  place,  the  evidence  rtiows 
that  Davett,  before  any  communication  wltb 
the  complainant  which  could  be  considered  as 
nnploying  Davett  to  act  for  him  to  any  extent 
or  for  any  purpose  as  his  agent  In  this  trans- 
action, bad  accepted  an  employment  from  De 
Mott  to  sell  the  stock.  A  broker  Is  primarily 
the  agent  of  the  person  who  first  employs  hluL 
Marsh  v.  Bucbaa  (Err.  &  App.;  1800)  48  N. 
J.  Eq.  606.  see.  eOi  23  Atl.  128;  Story,  Ag. 
par.  ftl;  4  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  006. 
And,  as  between  De  Mott  and-  himself,  this 
prior  agency  for  De  Mott,  the  seller,  contin- 
ued to  tbe  close  of  the  transaction.  If,  while 
BO  employed  as  seller's  ageirt,  mider  an  agree- 
ment with  him  for  comp^isaUon,  which  virtu- 
ally gave  Davett,  and  not  De  Mott,  his  prin- 
cipal, control  of  the  pric^  Davett  undertook 
subsequently  to  be  also  tbe  purchaser's  agent 
to  purchase,  without  fully  Informing  the  pur- 
chaser as  to  his  agency  for  the  sellw  and  Its 
terms^  the  acceptance  of  sndi  subsequent  em- 
ployment,  without  such  notice,  was  a  fraud, 
wblch  might  avoid  the  entire  transaetlon  If 
the  purchaser  chose  to  revoke,  and  the  seller 
Insisted  on  the  sale  after  notice  of  his  agent's 
fraud.  But  the  subsequent  dishonest  employ- 
ment for  tbe  purcbastt  could  not  as  It  seems 
to  me,  be  either  a  legal  or  eqnlteble  basis  tix 
declaring  tbe  prior  legal  agentiy  for  the  seller 
revoked,  and  the  subsequent  dUhonest  agency 
estebllshed  as  the  legal  agency.  To  hold  that 
the  purchaser,  defrauded  by  dishonesty  of  tblt 
kind  in  a  person  who  assumed  to  act  as  bis 
agent,  can  recover  the  profits  fraudulently  re- 
ceived as  money  which  belongs  to  htm  as 
principal,  is  to  affirm  as  l^al  an  agent? 
which,  in  Ite  origin,  was  illegal  and  dishonest - 
The  remedy  of  tbe  principal  In  such  case  ls> 
a  rescission  of  tiie  contract  -for  fraud,  or  an 
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action  to  recom  the  lorn  h»  hu  stutalned  hj 

re&soD  of  the  fraud.  Bat  he  cannot  recow. 
as  money  beloi^itg  to  bim  In  his  character  aa 
principal,  the  proflti  received  by  an  agent  who 
WW  the  BclIer'B  agent,  and  afterwards  frauda- 
leutly  aBSumed  to  act  aa  his  agent  The  case 
is  not  one  where  an  agent  having  been  first 
employed  by  the  pnrehaser  makes  secret  prof- 
Its  under  a  subsequent  agreement  wlt^  the 
seller  or  his  broker.  In  sudi  case  all  the 
lUlctt  profits  which  he  makes,  while  under  the 
first  and  legal  employment,  in  the  course  of 
that  employment;  belong  to  the  employer  un- 
der the  rule  settled  both  at  law  and  In  eqolty. 

In  the  third  place,  I  think  that  while  com- 
plainant, in  concluding  the  purchase,  relied  on 
Davett's  assertion  that  De  Mott,  or  the  per- 
son for  whom  De  Mott  acted  as  selling  broker, 
ultimately  controlled  the  price,  and  was  mis- 
led both  by  Davetfs  representations  and  ac- 
tions as  to  DaTett  himself  being  the  person 
who  controlled  the  price,  yet  the  entire  evi- 
dence shows,  as  I  conclude,  that,  even  if  tbwe 
was  an  agency  to  some  extoit  assumed  by 
Davett  for  the  complainant  In  the  transaction, 
the  purchase,  as  between  complainant  and 
Davett,  was  upon  the  basis  that  complainant 
was  not  expected  to  pay  Davett  any  commis- 
sion or  compensation  for  his  services,  but  that 
Davett  was  to  be  compensated  by  De  Mott 
nilngworth  dealt  for  himself  In  relation  to  fix- 
ing the  price,  and  hlmadf  received  from  Da- 
vett as  part  of  the  consideration  to  him  on  the 
purchase,  the  release  of  an  option  Davett  hdd 
againit  him,  which  both  parties  then  consld* 
ered  worth  92,600.  In  the  absence  of  stUB- 
ctent  explanation,  the  bargaining  as  to  price 
by  complainant  on  the  batis  of  Davetf  s  giv- 
ing him  something  would  seem  to  be  oondn- 
alve  that  the  relations  of  the  partles  at  that 
time  were  adverse,  and  not  confidential.  Un- 
less Davett  was  to  receive  something  from 
De  Mott  to  compensate  him  for  this  snrren- 
der,  there  would  seem  to  be  no  adequate  rear 
Bott  or  explanation  of  the  surrender.  And  In 
reference  to  this  surrender,  the  deoeptlou  or 
fraud,  if  any  was  practiced  on  complainant, 
was  in  Davetfs  misleading  him  as  to  the 
amonnt  he  was  to  receive  from  De  Mott  as  a 
compensation,  and  as  to  Davetl^B  own  control 
over  the  price,  by  his  statements  and  conduct 
before  the  bargain  was  craiclnded,  and  by  Da- 
vetfs application  to  complaloant  subsequent 
to  the  bargain  (which,  when  carried  out  was 
worth  over  $2,000  to  him)  to  give  hl^  fOOO  or 
91,000  for  getting  complainant  the  ehance  to 
purchase.  If  this  be  the  correct  view  of  the 
evidence,  and  complainant  was  not  to  com- 
pensate Davett  for  any  services,  but  Davett 
was  to  receive  his  compensatlcm  tram  the 
other  side,  then  the  rule  wtltllng  the  principal 
to  recover  the  compensation  so  received,  as  be- 
ing secret  or  lllldt  pn^ts,  does  not  apply,  and 
the  fact  that  the  compensation  to  Davett  was 
greater  than  complainant  npected  does  not 
make  any  part  <tf  the  compensation  complain- 
ants money. 

In  addition  to  the  above  reasons,  there  is 


another  obstacle  to  complalnantfs  recovery,  on 
the  basia  of  agency,  of  the  amonnt  received  by 
Davett  The  evldoice  shows  that  on  the 
evening  of  the  'lStb  of  December  complainant 
received  from  Mr.  Graham  the  information  as 
to  the  market  price  of  the  Blanchard  stock, 
wblcb  led  him  to  believe  or  suq>ect  that  he 
had  been  defrauded;  and  the  weight  of  evi- 
dence shows  also,  I  ttUnk,  that  eomptalnant 
went  to  Davetfs  office  on  the  tollowlnKmorD- 
Ing,  December  16th.  snd  procured  the  sorren- 
6xx  of  the  old  option,  without  complaining'  of 
the  supposed  fraud,  and  that  this  complaint 
was  not  made  until-  the  following  day,  De- 
cember 17tb.  Under  these  drcnmstancea,  the 
complainant,  if  entitled  to  any  rdlef  against 
Davett,  would  be  required  to  restore  or  rein- 
state the  surrendered  option  aa  an  equitable 
condition;  and  it  is  a  serloos  question  wheth- 
er the  surrender  of  the  option,  and  acceptance 
of  this  benefit  from  Davett  and  giving  a  new 
option,  after  the  Information  from  Mr.  Gra- 
ham, does  not  bar  any  relief  on  the  basis  of 
agency.  But  without  deciding  the  case  iqMn 
this  point,  I  conclude,  upon  the  whole  evidence 
as  to  the  transactions  and  rebitioas  between 
Davett  and  complainant  up  to  the  time  of  the 
completion  of  the  sale,  that  there  Is  no  light 
to  recover  from  Julius  Davett  any  portion  of 
these  profits  which  De  Mott  and  the  Davetts 
divided  upon  the  sale  of  the  stock  to  con^tlain- 
ant  v^a  the  claim  that  Davett  was  complain- 
ant's agent  Any  right  of  recovery  which 
complainant  may  have  i^Inst  either  De  Mott 
or  Davett  must  as  It  seems  to  me,  under  the 
facts  proved,  be  baaed,  not  on  the  affirmance 
of  Uie  sale  and  the  existence  of  an  agency  for 
complainant  In  which  complainant  was  whol- 
ly entitled  to  Davetf  a  services  In  the  sale  and 
the  profits  received  by  him,  but  must  rest  up- 
on the  basis  of  fraud  and  mlsr^resentatlon  In 
procnring  the  sale,  entitling  complainant  ei- 
ther to  a  rescission  of  the  sale,  as  against  De 
Mott  and  Davett  or  an  actk>n  tor  damages. 
The  complainant's  UU  for  an  accounting 
dther  De  Mott  or  Davett  as  his  agahts  mast 
tluccAiit  be  dismissed. 


(BB  M.  J.  a.  a» 

CaiT  NAT.  BANK  OF  8AIAU  T.  YAH 

MBTBB. 

'  <Oonrt  of  Cbancery  of  New  Senej.  Oct  81, 

1890.) 

BASBHBKTS— LiaHT  AND  AIR-ABANDONHBNT. 

Where  plalotiff  bad  acquired  an  easement 
over  defendant's  land  for  the  ingress  of  light  and 
air  to  a  window  of  his  bnilding,  he  does  not  sur- 
render each  right  by  tearing  down  the  old  bond- 
ing for  the  purpose  of  erectmg  a  new  one,  where 
It  clearly  appears  from  Qxe  plans  for  the  new 
building  that  a  window  will  be  In  sabstantlsily 
the  same  place  as  was  the  window  of  the  old 
building. 

BOI  by  the  Olty  National  Bank  of  Salem 
against  Caroline  W.  Van  Meter  to  enjoin  Inter- 
ference with  complalnanf  s  riglit  ot  access  ot 
ll^t  and  air  across  defsodaata  jwffMly.  I>e> 
cfw  for  plaintiff. 
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bi  Uuch,  1884,  the  owneri  of  a  balldliig 
known  as  tbe  "Star  HaU  BulkUnc"  on  the 
comer  of  Market  street  and  West  Broadwi^, 
In  tbe  dty  of  Salem.  Oled  a  blU  to  oijoln  tbe 
present  defendant,  Caroline  W.  Van  Meter, 
the  owner  of  adjoining  property,  from  erecting 
any  structure  wblQh  would  obatmct  tbe  In- 
gress of  light  and  air  tbtough  a  window  In  the 
Star  BoUdfng.  On  February  24.  1806,  a  final 
decree  was  signed  In  tbe  said  cause,  restralOf 
tag  tbe  defendant  from  erecting  any  bnlldlng 
or  other  stroctnre  In  front  of  tbe  window  in 
the  first  story  of  the  north  waU  of  the  Star 
HaU  BnlldlBg  which  might  Interfere  with  or 
idMtroct  access  of  light  or  air  to  tbe  ssld 
boildlBg  through  said  window.  The  oirinlon 
In  that  case  Is  reported  In  M  N.  J.  Bq.  270^ 
SSAtLTM.  Tbe  Star  HaU  BoUdittg  has  slDOS 
been  scdd.  and  title  to  It  came  ixAo  tbe  hands 
of  tbe  present  complainant  Durli^  tbe  esziy 
part  of  18&S  the  complainant  canaed  to  be  pre- 
pared plan  for  tbe  erection  ot  a  new  building 
on  the  site  of  the  Star  Hall  Boildln^  and  said 
plans  designated  a  window  in  the  same  loca* 
Hon  as  tbe  window  protected  by  tbe  injunction 
in  the  former  case.  The  defendant  knew  of 
the  purposes  of  the  complainant  to  pot  such 
window  tai  the  new  building.  Tbe  complain- 
ant  demolished  the  old  building,  and  proceed- 
ed to  erect  the  new  bnlMlng.  and  finished  It 
On  June  20, 1888,  when  the  cellar  walls  of  the 
new  building  were  built  up  to  the  surface  of 
the  ground,  on  the  side  nest  to  the  defend- 
ant's prop^ty,  the  defendant  caused  a  brick 
wall  18  Inches  hi  thicknesi  to  be  built  in  a 
position  which  will  exdude  all  light  snd  air 
from  the  new  window,  as  it  would  have  ex- 
duded  It  from  tbe  old  window.  Hie  new 
building  Is  occupied  as  a  bank,  and  tbe  new 
window  Is  intended  to  fnn^sb  light  to  the 
toilet  room,  which,  without  such  window,  is 
too  dark  for  such  use,  without  artificial  light 
It  appears  that,  before  tbe  obstructing  wall  to 
tbe  defendant's  building  was  built  up  to  the 
bottom  of  ttie  old  window,  notice  was  serred 
upon  her  by  tbe  complainant  forbidding  the 
com[detIon  of  ber  wall.  Tbe  old  building  was 
used  as  a  clothing  store,  and  was  two  stories 
tai  height  fronting  16  feet  on  Market  street 
Hie  new  building  Is  three  stories  In  height 
and  is  4  feet  wider  than  tbe  old  one.  Hie  in* 
terlor  arrangement  of  tbe  new  Is  different 
ttsm  the  amngement  of  the  old. 

wnuam  H.  HllUard.  for  complainant  Nor^ 
man  Grey,  for  defendant 

REXID,  V.  O.  (after  stating  the  facts).  The 
decree  in  tbe  former  case  (83  AtU  784)  estab- 
lished the  right  of  the  owners  of  tbe  Star 
HaU  Bnilding  property  to  an  easement  in  the 
property  of  the  defendant  the  extent  of  which 
easement  was  the  right  of  access  M«dit  and 
air  across  defendant's  property  tuLvugb  this 
window  as  light  and  air  had  t>een  admitted 
in  1864.  The  insistence  made  upon  tbe  part 
of  tbe  defendant  is  that  .the  right  to  access 
of  light  and  air  through  ttw  old  window 


was  lost  when  the  building  In  which  tbe  old 
window  was  placed  was  demolished.  Wheth- 
er the  owner  of  an  easement  has  abandon- 
ed bis  right  Is  a  anestion  of  intention.  Veghte 
T.  Water-Power  Ca,  lu  N.  J.  Bq.  1^;  Wa- 
ter-Power Co.  T.  Veghte,  21  N.  J.  Eq.  463; 
Johnston  t.  Hyde.  38  N.  J.  Bq.  632;  Ue> 
Gonnell  t.  MannfactUElng  Co.,  41  N.  J.  Bq. 
447,  5  Atl.  785.  The  rule  in  respect  to  the 
extinguishment  of  easements  by  an  alteration 
has  been  stated  thus:  When  the  dominant 
tenement  is  so  altved  as  to  change  the  nature 
of  the  easement  the  easement  Is  eztlngulahed. 
But  the  eagement  !•  not  extinguished  if  the 
use  Is  the  same  in  substance,  though  not  In 
quality.  In  Lnttrel's  Oase,  10  Eng.  BuUng 
Cas.  294,  4  Coke,  86a,  88a.  one  Oottrell  clahsed 
the  right,  by  prescription,  to  have  a  stream 
run  from  a  place  called  "Head  Wear"  to  his 
two  fulling  mills.  The  fulling  mills  had  been 
torn  down,  and  grist  mills  built  in  thehr  stead, 
and  for  this  reason  it  was  Insisted  that  Oott- 
rell bad  lost  his  prescriptive  right'  But  it 
was  b^d  that  tbe  Implied  grant  to  baye  a 
watv  course  was  to  bis  mill,  and  that  be 
might  alter  the  quall^  of  his  mill,  provided 
no  prejudice  should  arise  thereby,  altber  by 
diverting  or  stopping  the  water,  as  It  was 
before.  "So,"  it  was  said  arguoido,  **lf  a 
man  has  an  old  window  to  his  hall,  and  after- 
wards be  converts  his  hall  Into  a  parlor,  or 
any  other  use,  yet  it  Is  not  lawful  for  the 
neighbor  to  stop  It;  for  he  shall  prescribe  for 
all  the  ligbt  In  such  part  of  bis  house."  In 
Carlisle  v.  Cooper,  21  N.  J.  Bq.  576-685.  Mr. 
Justice  Depue,  in  speaking  of  the  extent  of 
the  right  to  flowage  of  water,  sold:  "The 
owner  <tf  the  easement  Is  not  bound  to  use 
the  water  In  the  same  manner  or  apply  It  to 
the  same  mills.  He  may  make  alterations 
and  improvements  at  bis  pleasure,  provided  no 
prejudice  thereby  arises  to  the  owner  of  the 
servient  tenement  in  the  Increase  of  the  bur- 
den upon  bis  land.  *  .*  *  A  change  In 
the  mode  of  nse,  or  the  purpose  for  which  It 
Li  used,  or  an  increase  in  the  capacity  of  the 
machinery  which  Is  propelled  by  tlw  water, 
will  not  affect  the  right  if  the  quantity  used 
Is  not  Incareafled.  and  the  change  is  not  to  tbe 
prejudice  of  others."  Says  Mr.  Washburn: 
••The  act  must  be  such  as  Indicates  an  Inten- 
tion to  extlngtdsh  the  easement  or  It  must 
be  something  which  enhances  the  burden  npon 
tbe  servintt  estate,  to  tbe  Injury  of  the  same, 
against  the  consent  of  the  owner  Oiereof." 
Wsshb.  Easem.  70&.  The  question  Involving 
the  destruction  of  tbe  right  to  tbe  enjoyment 
of  light  by  reason  of  changes  made  in  the 
building  by  the  owner,  the  dominant  tenant 
was  much  discussed  In  the  bouse  of  lords  In 
the  leading  case  of  Tapling  v.  Jones,  11  H. 
L.  Ctas.  290.  In  that  case  the  platntisr,  while 
entitled  to  a  right  to  light  through  certain 
windows,  pulled  down  the  houses,  and  built 
on  thehr  site  a  new  warehouse.  In  doing  so, 
he  altered  the  position,  and  enlarged  the  di- 
mensions of  the  windows  previously  exls*>- 
Ing,  snd  increased  the  height  of  the  build' 
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He  also  put  In  new  window*.'  The  new  win- 
dom  and  Itghti  were  «o  placed  tbat  It  was 
Impossible  for  the  owner  of  ttte  adjacent  prop- 
erty to  bkKft  ttaem  without  also  bloiMng 
those  parts  of  fba  new  window  whldi  occu- 
pied tbe  site  (tf  tlie  old  windows.  Hie  ques- 
tion was  whether  the  owner  of  the  servient 
tenement,  for  the  purpose  of  preTeoUug  the 
access  of  light  through  the  new  windows  firom 
ripening  bj  user  into  a  rl^t,  could  block 
than  np,  although  by  such  an  act  he  must 
necessarily  obstruct  the  new  windows,  whieh 
apparently  occapled  the  same  place  as  tbe 
old  windows.  It  was  held^TerrnUng  Ren- 
sbaw  T.  Besn,  18  Q.  B.  112,  and  Hutchinson 
T.  Oopestake,  9  C  B.  (N.  S.)  868— tbat  be  could 
not  do  BO.  The  point  of  the  decM(»i  perti- 
nent to  the  present  case  is  tbat  It  was  assum- 
ed  that,  although  the  plaintiff  had  torn  down 
one,  and  erected  another,  building,  with  new 
and  ailarged  windows,  yet  bis  right  to  receive 
Ught  through  tbe  new  windows  remained  mw 
extinguished  In  Newson  t.  Pender,  27  Ch. 
Dir.  43.  an  owner  of  an  ancl»t  dwelling, 
which  had  numerous  windows,  pulled  It  down 
and  rebuilt  it  A  few  ol  tbe  windows  In  the 
new  house  Included  tbe  space  occupied  by  an- 
cloit  windows,  but  were  of  larger  dlmmslons. 
An  ad  Interim  injunction  was  granted  to 
stay  the  erection  of  a  building  by  tbe  de- 
fendant which  would  materially  Interfere  with 
the  light  coming  to  ttie  complalnanf  s  win- 
dows. In  Scott  r.  Pape.  81  Ch.  DIt.  6S4,  a 
building  with  ancient-  lights  was  torn  down, 
and  new  ones  built,  higher  tiian  the  old,  and 
lighted  by  larger  and  more  numerous  win- 
dows. The  east  wan  of  the  new  building 
waa  advanced,  so  aa  to  include  part  of  wbnt 
had  been  ^viously  a  part  of  the  yard.  It 
was  held  that  no  alteration  in  the  plan  of 
tbe  windows  of  the  dominant  tenement,  either 
adrancemrat  or  setting  back  tbe  buildings, 
would  destroy  tiie  right  to  light,  so  loi^  as  he 
could  show  that  he  Js  using  through  the  new 
aperture  Is  tbe  wall  of  the  new  building 
the  same,  or  a  substantial  part  of  the  same, 
Ugbt  which  passed  throufl^  the  old  aperture 
Into  the  old  building.  It  waa  held  tbat  though 
the  r^bt  la  not  In  gross,  but  one  which  must 
be  dalmed  In  respect  to  a  buUdli^,  yet  it  may 
be  claimed  in  respect  to  any  bidldlng  which 
Is  enjoying  the  wIh^  or  a  substantial  part 
of  the  light  which  passed  into  the  dominant 
tenement  throui^  tbB  old  aperture^  It  was 
also  held  In  tbe  last  two  cases  tbat,  while  an 
intention  to  abandon  the  right  to  Ught  was 
one  of  fact,  yet  the  destruction  of  <me  build- 
ing, and  tbe  erection  of  another  building  with 
windows  Which  used  tbe  same  light,  where 
there  had  tieai  no  loas  of  evidence,  and  no 
incapacity  to  prove  the  Identity  of  the  old 
light  and  that  which  bad  beoi  Interfered 
vrltli,  were  not  proof  of  an  intentlMi  to  aban- 
doL  The  above  cases  deal  with  ancient  lights. 
But  the  question  of  abandonment  or  extinc- 
tion la  predsdy  the  same,  tn  whatever  man- 
nsr  the  right  to  lif^t  may  have  arisen. 
Whethw  the  right  arose  prescr^tlon, 


which  presumes  a  grant,  or  by  express  or  tan- 
piled  covenant  or  reservation,  or  an  Im 
piled  grant  resulting  from  the  sate  of  n  pari 
of  the  premises  wbldi  haa  i^rai  It  an  open 
and  continuous  easemmt,  nuttera  not;  for 
the  question  Is  not  bow  the  right  aroee^  but 
whether,  if  once  existing.  It  has  been  ex- 
tingulBhed.  It  will  be  extlngalshed.  undoubt- 
edly, by  any  conduct  <m  tbe  part  of  the  owner 
of  the  dominant  tenement  which  unequivo- 
cally sxbSblts  an  hitentlon  to  abandon  It. 
Sndi  an  act  la  instanced  by  Cbkt  Justice 
Shaw  In  his  oidnlon  In  Dyer  v.  Bandford,  8 
Mete.  <Mbs8.)  S9&-402:  **As  where  one  takes 
down  a  building  In  whidi  a  window  waa  pla- 
ced, and  erects  im  the  dte  n  pennant  tene- 
ment,  so  constructed  as  not  to  require  or 
even  permit  a  window  dmlhirly  situated." 
So,  it  mdx  a  bulMlng  la  lemoved.  and  the 
dte  la  tuxned  Into  a  imrk  m  garden.  I  have 
no  doubt  the  right  would  be  lost  So,  i^ln. 
If  Qie  building  Is  torn  down,  and  the  locality 
of  tiie  old  windows,  from  delay  In  rebuilding, 
or  ftom  a  failure  to  pieserve  evidence  of 
their  sttnatlon,  cannot  be  proved,  tbe  same  re* 
suit  would  follow.  But  ntme  <tf  theae  ccmdl- 
tlona  exist  in  tbe  pnscstt  case.  The  plans  Cor 
the  erection  of  Ite  new  building  admittedly 
showed  a  window  In  the  same  place  as  tbe  old. 
Tbe  defendant  was  notlfled  of  tbe  Intention 
of  tiie  complainant  to  ereet  such  new  build- 
ing with  such  a  window.  TisB  new  bulldhig 
was  erected,  with  reastmable  ocpedltitm,  ac- 
cording to  tbe  plans.  Thertfore  the  right  stHl 
exiBts,  and  a  decree  will  be  advised  In  ac- 
cordance with  tbe  prayer  of  the  UlL 


(»  N.  J.  B.  63) 

In  re  WEST  JEKSBY  TRACTION  CO. 

(Ooort  of  Chancery  of  New  Jersey.  Jan.  4, 

1900.) 

STRSBT  RAIUtOADS— GROSSING  RAILROAl)S- 
ItODB-^BVIDENCB— PRBSUHPTION 
— OORPORATB  ACTS. 

1.  On  an  application  to  define  the  mode  of 
croflsInjE  a  steam  railroad  br  a  trolley  road,  a 
map,  med  by  the  petitioner,  BhowinK  that  the 
route  of  a  troUe;  road  crosses  the  railroad  at  the 
point  where  tbe  mode  of  croastng  Is  to  be  d^e^ 
IB  BUfflciHit,  thoD^  it  does  not  exUUt  any  Indi- 
cation of  a  crosnog. 

2.  It  will  be  presumed,  in  the  absence  of  proof, 
that  an  Instnimeot  bearing  the  seal  of  a  corpo- 
ration, and  tbe  signatore  at  Ite  seeretaiy  and  s»- 
lidter,  was  signed  and  sealed  hr  proper  antho^ 
ity. 

3.  The  adoption  of  a  resolatlon  fay  the  board  ef 
directors  of  a  corporation,  redtios  tbat  an  act  ot 
ite  aeoretary  and  solicitor  was  done  with  their 
aoqoieacence,  and  that  they  ratified  It.  ta  cqniva- 
lent  to  an  original  aathorization. 

4.  Under  P.  L.  1862,  p.  268,  requiring  a  rail- 
road company  to  construct  bridges  or  passages 
over  or  under  ite  railroad  where  any  "roads  abaP 
cross  tbe  aame  and  to  alter  and  grade  the  said 
roads  BO  that  carriages,  horses  and  cattle,  [Hiss- 
ing and  repaying  shall  not  be  impeded  thereb;,*' 
the  railroad  haa  the  right  to  cross  a  higbwar  at 
grade. 

5.  On  an  application  to  define  tbe  mode  of 
crossing  a  railroad  by  a  troDey  line,  tbe  queaticK) 
Is  whether,  taking  tnte  account  the  danger  ol 
ooUision.  and  faculty  snd  eoKHHny  with  wbidi 
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it  maj  be  iiTtridcxl  adopting  ft  eroMing  other 
than  at  grade,  the  latter  meotod  ahoald  bt  le- 
qnlred. 

Application  of  the  Wert  Jeney  TnctloD 
Company  to  deflne  the  mode  of  cmdiis  the 
line  of  the  West  Jersey  &  Seashore  Ballroad 
Company's  railroad. 

B.  A.  Armstrong  and  O.  J.  Pancoast,  tat 
petitioner.    Joseph  H.  GaskUl  and  Herbert 
I>rabe,  (or  the  Wert  Jeia^  A  Seaahore 
Bannwrt  Co. 

BKEID,  V.  0.  Tlie  Wert  Jers^  Traction 
Company,  which  (^wrates  a  trolley  line,  filed 
a  petition  in  thla  conrt  asking  this  ooort  to 
fix  the  manner  In  which  It  should  cross  the 
tnu^  of  the  West  Jersey  &  Seashore  BaU- 
road  Company,  In  the  borongh  of  Haddcm- 
field.  An  answer  to  the  petition  has  been 
Qled  by  the  latter  company. 

It  la  objected  In  limine  that  the  map  of  the 
route,  as  flled  by  tbe  petitioner,  do»  not  show 
chat  the  route  crosses  the  Wert  Jersey  &  Sea- 
shore Railroad  Company.  What  la  meant  by 
this  objection  is  that  the  nuqi  does  not  ex- 
hibit any  Indication  of  a  crossing.  But  tbe 
map  shows  that  its  route  nms  across  the  right 
of  way  of  the  steam  road  at  the  point  where 
tbe  mode  of  crossing  is  to-  be  dednad.  nila  Is 
aU  that  is  essential. 

It  la  next  objected  that  the  application  to 
this  court  was  not  made  by  the  West  Jersey 
Traction  Company,  but  was  In  fact  made  by 
the  Camden  St  Suburban  Railroad  Company, 
wbidi  owns  a  majority  of  the  stock  of  ttie 
former  company.  The  pnrdiase  of  the  sto<A 
occurred  In  April,  1896,  since  which  time 
there  aeem  to  have  been  no  bookt  of  account 
kept  by  the  West  Jersey  Tractida  Company, 
which  company  was  leased  to  the  Camden  & 
Suburban  Railroad  Company.  Tbe  pedtlon  Is 
over  the  seal  of  tbe  Wert  Jera^  Traction 
Company,  and  signed  by  Its  secretary  and 
BoUdtor.  This  raises  the  presumption  that 
the  seal  was  affixed  by  proper  authority. 
I^eggett  T.  Banking  Co.,  1  N.  J.  £q.  511;  Man- 
hattan Mfg.  Co.  T.  New  Jersey  Stock-Yard  & 
Market  Ca.  23  M.  J.  Eq.  166.  But  It  Is  said 
that  this  prima  facie  presumption  Is  rebutted 
by  proof  of  the  want  of  oorporate  authority 
to  fix  the  seal  and  execute  the  corporate  act; 
that  tbe  minute  book  of  the  petitioner  falls  to 
show  that  William  Browning  waa  authorized 
to  attach  the  seal  of  the  company  to  the  pres- 
ent petition.  But  by  a  resolution  appearing 
In  tbe  book  under  date  of  September  11,  1899, 
after  the  filing  o^  the  petition.  It  Is  recited 
that  Browning  did  tbe  act  with  tiie  acqnlea- 
cenoe  of  the  directors,  who  ratified  his  act 
Thla  adoption  of  the  act  of  the  secretary  was, 
I'  think,  egnlralent  to  an  original  anthorlsa- 
tlon.  Kountse  t.  Morris  Aqueduct  68  K.  J. 
Law,  303,  33  AtL  2B2;  Id.,  68  N.  J.  Lav.  696^ 
M  AtL  1009. 

The  main  question  Is  In  respect  to  the  man- 
ner in  which  tbe  trolley  road  should  cross  the 
■team  road.  It  is  insisted  by  tbe  counsel  of 
the  troUey  road  that  the  steam  road  U  itself 


Illegally  crossing  a  highway  at  grade,  and  that 
the  trolley  lias  the  right  to  use  the  surface  of 
the  highway  In  the  same  manner  as  any  other 
vehicle.  13)e  duty  of  the  steam  road  to  ele- 
vate or  depress  Its  tracks  so  aa  to  leave  tbt 
eurface  ot  the  highway  free  for  the  passage 
of  vehicles,  horses,  etc.,  is  put  upon  the  pro- 
vision of  the  ninth  section  of  the  charter  of 
tbe  Camden  &  Atlantic  Bailroad  Company  (P. 
L.  1802,  p.  268):  'That  It  sbaU  be  tbe  duty 
of  the  said  company  to  cmirtruct  and  keep  In 
repair  good  and  snffldoit  bridges  or  passages 
over  or  under  said  ralboad.  where  any  public 
or  other  roads  shall  cross  the  same  and  to  al- 
ta  and  grade  tbe  said  roads  so  that  tbe  pas- 
sage of  carriages,  horses  and  catUe.  passing 
and  repassing  shall  not  be  impeded  thereby." 
^mllar  provisions  are  to  be  found  In  othet 
charters  of  steam  roads,  and  I  am  not  aware 
that  it  baa  evw  been  held  tliat  this  inwlston 
compiled  the  railroad  to  elevate  Its  tracks  so 
Chat  It  shall  not  cross  public  roads  at  grade. 
Railroads  pass  over  public  roads  when  they 
croes  at  grade.  T^e  act  compela  the  railroad 
to  conform  the  surface  of  tbe  lilghway  to  tbe 
surface  of  the  railroad,  so  as  not  to  Impede 
the  passage  of  cattle  and  horses  over  tbe  rail- 
road, and  this  is  all.  This  has  always  been 
the  practical  construction  of  these  provisions. 
Tbe  railroad,  then,  has  the  right  to  cross  the 
highway  at  grade.  Tbe  question,  then.  Is 
whether  tbe  trolley  shall  be  compelled  to  cross 
the  railroad  otherwise  than  at  grade.  No  one 
suggests  that  It  should  be  compelled  to  build  a 
Btmcture  which  will  permit  tbe  passage  of  tbe 
trolley  cars  above  the  railroad  tracks.  The 
Insistence  Is  that  it  should  build  a  tunnel,  so 
aa  to  permit  Its  cars  to  pass  underneath  the 
railroad.  The  argument  In  favor  of  such  a 
crossing  Is  grounded  upon  the  danger  of  col-. 
UrtoD  which  win  arise  from  the  grade  crosa- 
big.  It  cannot  be  deiUed  ihat  there  Is  an  ele- 
ment of  danger  in  every  grade  crossing  of  a 
steam  railroad.  Every  public  road  that  cross- 
es a  steam  road  at  grade  presets  a  point  of 
possible  perlL  If  all  perstxis  were  constantly 
vigilant,  dBng»  would  disappear,  or  be  re- 
duced to  infinitesimal  pn^rtlons.  So  long, 
however,  as  men  are  careless,  as  tb^  always 
lirttl  be^  tbe  instances  of  collisions  on '  grade 
crossings  will  engage  the  attention  ot  courta, 
and  create  the  wish  that  grade  crossings  may 
be  abolished.  The  policy  of  the  state  In  foa- 
terlng  the  building  of  rftUroads  as  instruments 
for  tbe  transportation  of  persona  and  mer- 
chandise has  not  required  elevated  or  under^ 
ground  crossings.-  Tlie  expense  which  would 
attmd  the  construction  of  railroads,  If  so  com- 
pelled, would  be  a  practical  prohibition  againrt 
the  opeiing  up  of  new  sections  of  the  country 
by  new  nUlroads.  So  grade  crossings  have 
been  permitted,  and  where  such  crossings  are, 
by  their  environments,  exceptionaUy  perilous,  ' 
such  dangers  have  been  guarded  againrt  1^ 
such  provisions  as  gates,  flagmeii,  and  signals.. 
It  cannot  be  said,  therefore^  that,  because 
there  is  an  dement  of  danger  in  a  grade  cross 
lag,  seme  oiba  method  is  to  be  provided.  Tbe 
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qnestkm  li  wbether.  ttklng  Into  socoimt  tbe 
di^tee  <tf  nch  dancn  In  ttn  parOenlar  iat 
•tance,  and  also  the  fadlitj  and  economy  with 
iriUdk  ndk  danger  may  t>e  avoided  1^  adop^ 
Ins  acme  eroMlnc  other  than  at  grada,  the  lat- 
ter metbod  ibonld  be  req  aired.  Tbe  statute 
tn  the  itreaent  caae  flxea  the  coodldona  npon 
wUfih  a  doaalnc,  other  than  at  grade,  might, 
In  the  dlacretlon  of  the  chancellor,  be  oidereO, 
namely:  FIreti  when  endi  otter  method  la 
iweMiahiy  mractleable;  aad,  aeeond.  when  the 
ptibUc  safety  ao  require*,  tbe  diaeretioa  of  tbe 
chancellor  mutt  be  controlled  by  the  condir 
Hons  attending  the  partlcolu  eroe^ig.  At  the 
point  wtaere  tbe  preaent  trolley  teat  croaaoe 
the  Bteam  road,  there  pass  and  repaai  along 
aiaJn  steet  over  tbe  steam  road  6SS  vagons 
eaeb  24  bonra  Now,  It  la  said  that  a  trolley 
ear  la  a  rehtele  having  &  right  to  nee  the  wat- 
face  o<  th«  highway  without  cMop^isatlon,  be- 
cause it  Is  a  vehicle.  It  la  urged  that,  U  these 
535  wagons  pass  eadi  di^  at  grade,  why  can- 
not the  trolley  cars  of  tbe  trolley  company  do 
the  same?  It  ibe  motive  power  whbdi  propels 
these  cars  was  as  certain  and  contlnaous  in  Its 
op^ati<a  as  tbe  motive  power  which  propels 
tbe  wagons,  this  argument  woold  be  sound. 
But  it  la  not  The  evidence  shows  conclnalve- 
ly  that,  from  causes. therein  stated,  the  power 
la  Uabte  to  be  lntemq;»ted  at  any  nuanent 
Nor  am  I  aatlsiled  ttmt  the  momentum  ao- 
quired  by  a  car  before  reaching  the  track  can 
be  safely  reUed  upon  to  carry  the  car  com- 
pletely over  the  traclE  or  tracks;  for  If,  wbUe 
acqnirlng  tbia  momentiun,  tbe  i^er  ahonld 
be  wtthdmwn  at  a  critical  pobit,  too  late  to 
atop  tbe  car  before  reaching  the  track.  It 
would  be  left  helplese  In  the  path  of  danger. 
WbUe  such  an  occurrence  may  not  happen  for 
months  or  years,  yet  It  Is  (voved  tliat  colU- 
sions  have  occurred,  and  they  will  occur  until 
a  safer  method  of  piopulalim  Is  dlsoevered. 
Hie  query  is  now  whether  the  coodltioDs  here 
ate  such  as  to  so  increaae  tbe  likelihood  of 
such  an  occurrence  as  to  Impose  upon  me  tbe 
duty  of  advising  an  underground  crossing.  In 
three  inatances  I  have  adviaed  a  grade  croas- 
ing  of  a  railroad  by  a  trolly  llnew  In  each 
of  these  the  conditions  were  uullke  the  |»e^ 
ent  In  two,  tbe  railroad  croesed  was  need 
bifreqnently  by  freight  trains  alone,  running 
at  a  slow  rate  of  speed.  In  the  other,  the 
trains  were  few,-  with  a  station  at  which  all 
the  passenger  trains  came  to  a  atop  within  a 
short  distance  from  tbe  point  of  crossing.  In 
New  Tork  &  L.  B.  fi.  Oo.  v.  Atlantic  Hlgb- 
landa,  B.  B.  A  L.  B.  Blectrtc  By.  Oo.,  56  N. 
J.  Eq.  B22,  87  AtL  786,  tbe  dianceUor  ordered 
a  grade  croaalng.  In  that  caae  90  trains  paas- 
ed  over  the  railroad  at  that  point,— several  of 
them  at  high  q)eed,  and  wltboat  stopping. 
The  underground  crossing  there  proposed 
would  require  a  change  in  tbe  grade  of  two 
streets  and  an  expenditure  of  between  $60,000 
and  970,000,  and  also  subject  tbe  company  to 
the  payment  of  damages  to  tbe  owners  of 
property  which  bordered  upon  the  streets. 
Hm  dqtroasion  of  the  street  would  have  nut- 


terlaHy  interfered,  aleo.  with  the  fKdBty  of 
approach  from  the  street  to  tlie  station  of  the 
steam  railroad,  and  would  have  caoaed  coo- 
slderable  Inamvailawe  to  the  public.  Under 
these  coDtUtloni,  the  chancellor  cotq>led  with 
bis  pomii^m  to  cnns  at  grade  Oie  duty  of 
malntalnliig  a  tower  man,  witti  a  GIbbs  signal 
system.  In  this  case  ttuire  are  tn  eummer  72 
icgnlar  twins,  and  sometimes  to  tpeOal  trains, 
mnning  over  tbe  staam  road.  Of  these,  40 
stop  at  Haddonfleld  station,  near  the  point  of 
cnealnf ,  4  at  whlcdi  are  frel^t  trains.  The 
remainder  of  the  102  trains  are  fast  trains 
naming  betinsn  Camden  and  Aflantle  Olty, 
eroaslnff  Main  street,  ^ddonfleld,  at.a  veed 
of  from  40  to  60  miles  an  hour.  To  the  eouth 
from  this  crossing  there  Is  a  view  of  the  track 
ci  txom  one-half  to  ttueeniuartera  of  a  mile. 
An  undergrade  crossing  can  be  bull^  14  feet 
in  width,  for  V12,6Sa.  Tbe  alope  of  the  street 
fltvoiB  an  ukderipade  crossing,  as  dieic  Is  a 
rise  towards  tbe  steam-railroad  tmito  from 
each  side.  Only  14  feet  of  the  street  need  be 
depressed,' and  on  each  aide  of  an  Iran  ralUng 
fmclag  the  tunnel  there  woold  be  anqle  room 
for  the  passage  of  vehicles,  beeanse  Main  street 
is  an  ezceptloQally  wide  avransw  Therefore 
no  material  Inconvenience  would  result  to 
those  using  the  street  in  going  to  and  from 
the  station  of  the  steam  railroad.  Under  these 
cmdltions,  In  mj  judgment  It  Is  reasonably 
practicable  to  avoid  a  grade  onsslng,  and  I 
think  that  public  safety  requires  It  The  da- 
tsUs  In  xeqiect  to  the  undergrade  tnnnd  wtU 
be  fixed  opon  the  framing  (rf  the  dectea, 


(P  N.  J.  a.  M> 

PLCMMEK  T.  GIBSON. 
(Court  of  OuLocaj  of  New  Jersey.  Jan.  4, 

1900.) 

DfaainD  PULSONB— OUARDIANgmP-OaBTODT 
AND  SUPPORT. 

1.  Where  a  testator  left  Ub  estate  to  two 
daughters,  as  joint  tenants,  and  to  the  survivor 
of  oiem,  on  eoodition  that  they  slionld  Uve  to- 
gether on  the  estate,  because  he  mpected  one  to 
care  for  the  other,  who  was  an  Imbecile,  with  the 
IntentioQ  that  her  Interest  should  be  used  for 
her  stquort  by  the  former,  as  trustee,  according 
to  her  discretion,  tbe  trustee's  interest  could  «i 
be  token  by  the  gnardlan  of  tbe  Imbecile  for  her 
support,  when  the  trastee  had  not  refused  to  sup> 
port  ber. 

2.  Where  a  trustee  is  glTen  dlscretlotianr  pow- 
er by  will  to  devote,  not  only  the  incocne,  but  the 
endre  trust  estate,  for  the  support  of  ao  im- 
becile beueflcfary,  a  court  of  equity  can  direct 
that  a  part  of  the  corpns  of  such  estate,  as  well 
as  tbe  income,  shall  be  used  for  that  pnipos^  if 
aaseutlal. 

8.  A  trustee  of  an  Imbedle  la  not  disqoaIi6ed 
to  have  custody  of  the  perstHi  of  such  imbeci!e 
merely  because  he  Is  entitled  to  the  fanliedle^a 
estate  after  death. 

BID  for  accotmting  by  Mary  B.  Moore,  aa 
guantan  of  Anna  Plummor,  an  Uicompetmit. 
agabist  Emma  Cordelia  Glbaon,  trustee  of 
such  Incompetent's  estate. 

Horace  F.  Nixon  and  David  O.  WatUus, 
for  complainant  O.  H.  RlnnlPkSMi,  for  de- 
fendant 
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BSm>,  T.  O  JaaiM  Zfc  Fhimmer  by  Ui 
wm  tett  tkB  naidne  of  bis  property  to  his  two 
dantfiten,  Banna  GOTdella  OttMon,  the  de- 
ftodant,  and  Anna  FInmmer,  an  tebeeQe.  as 
Joint  tenants, '  and  to  Die  mrrlTor  <tf  them, 
and  amolnted  Efanma  Oorddla  aOwon  trartea 
of  Anna's  share,  with  power  to'tfell  of  dtaposs 
of  Any  of  said  i^per^<— as  well  the  Aare  of 
Anna  as  hor  own— whenerer,  hi  ber  Jndg- 
ment,  sndi  stle  should  be  adrlsalde.  The 
testator  then  pioceedcd  as  foUows:  *7  desbe 
her  to  we  that  my  dangbttt  Annft  Is  mltahly 
noned  and  attended  and  provided  for  ao  iMg 
aa  she  may  lire,  and  anthMtee  said  trnstee  to 
aivly  prlndpal  ott  Income  of  Anna's  Aare  at 
■aid  realdoe  u  may  answer  for  tbat  pnrpose. 
I  make  this  dlsposltttm  of  my  v^aperty  be- 
came I  deem  my  other  chlldren  -well  provided 
for,  and  that  my  daughter  Bmma  Cordelia 
CMbson  faM  always  Ilred  with  me,  and  cared 
for  me  and  tw  her  afflicted  sister,'  Anna.  I 
derire  to  prorlde  as  fftr  as  possible  for  tiie 
cafe  and  malntmance  of  Anna,  vrtio  ts  unable 
to  care  for  berself.  and  I  regard  my  proper^ 
aa  no  more  than  ssffident  for  tiie  comfortable 
malntmance  ftnd  support  of  my  said  two 
dangbtHSL"  Tames  L.  Plnmmer,  the  testator, 
died  Jannary  23,  1882,  aged  82.  Prerlons  to 
his  deatii,  Anna  had  been  dedared  a  lunatic: 
and  Bfary  B.  Hoore.  a  sister  of  Ama,  was  ap- 
ptrfnted  guardian  of  her  person  and  pnq;>erty 
on  June  9,  1891.  Up  to  the  Qme  of  ber  fa- 
flier's  deafii.  Aniuu  the  Imbecile,  had  lived 
with  him  and  her  dster  Bmma  Oordella  01b- 
son,  who  was  ber  father's  hoasekeeper.  An- 
na refmalned  with  her  alstor  Bmma  OordeUa 
Olhooa  after  tbdr  father's  death  until  June 
Idth  of  that  year,  when  Uary  B.  Uoore,  her 
goardlan,  visited  tbe  house  where  tiiey  lived, 
and  took  Anna  away  with  her.  From  that 
time  Anna  has  lived  with  her  sister  Mary  B. 
Ifoore.  Mary  E.  Moore  now  flies  the  bin  In 
this  case,  In  behalf  of  her  ward,  for  the  pm^ 
pose  of  comp^ng  Bmma  Cordelia,  fie'r  shtter, 
and  the  trnstee  for  the  Imbecile  sister  trader 
the  will  of  their  fattier,  to  account  to  the  im- 
becile ward,  and  for  Qie  further  purpose  of 
getting  a  decree  of  this  court  fixing  the 
amotmt  which  should  be  paid,  both  now  and 
In  the  future,  by  Emma  Cordelia  to  the  cran- 
plalnant. 

At  the  time  of  his  death,  James  L.  Plum- 
mer  was  the  owner  of  considerable  real  estate 
In  and  around  Swedesboro,  N.  J.  Some  of  it 
was  mortgaged,  and  Mrs.  Moore,  by  indndng 
tbe  mortgagees  to  foreclose,  created  a  surplus 
b^onglug  to  the  estate  amouutlug  to  13^- 
856.84,  which  surplus  has  been  paid  Into  this 
court.  There  are  s^ll  left,  belonging  to  the 
estate,  14  lots,  variously  valued.  Tbe  tract 
styled  in  the  testimony  ''No.  14"  Is  occupied 
by  Mrs.  Moore  sod  her  husband.  In  that 
tract,  I  understand,  Mis.  Moore  owns  a  one- 
half  interest,— tbe  other  one-half  Interest  be- 
longing to  the  estate,— and  there  Is  a  mort- 
gage upon  the  property  amounting  to  $2,000. 
The  real  estate  belonging  to  the  estate  Is  now 
worth  probably  96,600,  possibly  97,000.  Hie 


Imbecile's  one-half  of  this,  at  the  latter  fig- 
ure, would  be  $8,600,  which,  added  to  hex 
one-half  taiterest  of  ttie  money  In  court,  name- 
ly, $l.67ai7,  would  make  up  the  sum  of  $6.- 
17&17.  Mrs.  Moors  haa  a  asm  of  fldLQO 
coming  from  another  source,  which  also  be- 
longs to  the  imbedle.  Mrs.  Olbson  haa  a  bal- 
ance of  $610.75,  less  bar  onnmlsslons,  in  hand, 
one-half  ot  which  balance  bidongs  to  the  ea^ 
tate.  Xhe  aisrc^ate  of  all  these  amounts 
win  reach  less  than  $6,000.  Now  tbe  guard* 
Ian  of  Anna  aaka  that  she  be  allowed  $S  a 
we^  for  her  care  and  maintenance  stnca  Jal^ 
nary  19, 1882.  and  that  this  court  shall  deeiM 
that  Emma  Cordelia,  as  trnstee  ct  Anna's  es- 
tate, shall  hereafter  pay  the  same  sum  per 
week,  or  that  the  property  of  Anna  shall  be 
sold.  Five  dollars  a  wedi:  during  the  past 
period  menttoned  would  amount  to  over  $1,- 
900.  K  all  of  Anna's  Interest  to  tbe  money 
now  In  cbnrt,  namely,  $1,07&17,  should  be 
turned  ovw  to  tbe  guardian.  It  would  not  pay 
this  claim  for  past  slices.  Nor  would  It  If 
the  guardian  Is  diarged  with  the  balance  in 
ber  hands,  amounting  to  $191^.  It  would 
require  a  part  of  tbe  small  balance  to  the 
bands  ot  the  trustee  to  Uqnidato  this  claim. 
Any  future  allowance  would  have  to  come  out 
of  the  Income  of  the  principal  of  about  $3,600 
Worth  of  real  estate.  Indeed,  tiie  complato- 
ant  claims  that  all  the  estate  left  Jointly  to 
the  sisters  can  be  sold  for  this  purpcwe.  This 
Insistence  Is  rested  upon  tbe  notion  that  a 
one-half  hiterest  was  left  Emma  Cordelia  In 
consideration  for  her  care  and  maintenance  of 
her  sister,  and  so.  Inasmuch  as  Mrs.  Moore 
baa  relieved  tier  of  this  care,  Mrs.  Moore  Is 
etttmed  to  all  tbe  proiwrty,  If  she  needs  ;t 
tve  that  purpose.  There  Is  no  doubt  ttiat  one 
reasM,  If  not  tbe  principal  reason,  why  tbe 
testator  ^ve  one-balf  of  the  residue  of  bis 
property  to  Emma  Cordelia,  was  because  be 
expected  her  to  care  for  his  imbecile  daugh- 
ter. But  It  Is  transparent  that  she  was  to 
care  for  her  under  tbe  roof  which  be  had 
provided  for  both  of  them.  That  was  the 
basic  Idea  of  this  provision.  The  sisters  were 
to  live  together  after,  as  they  had  lived  be- 
fore, his  death.  Bmma  Cordelia  was  to  take 
care  of  Anna  after  his  death  In  the '  same 
manner  as  she  had  before  bis  death.  To  pro- 
vide tor  their  support  while  carrying  out  tols 
Int«itl(m  of  the  testetor,  he  expressly  gave 
them  tbe  residue  Jointly,  wltti  the  power  con- 
ferred upon  Bmma  Cordelia  to  sell  any  or  all 
of  the  property.  There  is  no  doubt  whatever 
that  the  testator  expected  and  wished  that 
Anna  should  remain  with  her  sister  Bmma 
Cordelia.  But  the  technical  control  over  tbe 
person  of  Anna  remained  in  Mary  B.  Moore, 
tbe  guardian  appointed  by  toe  Qloncester  or^ 
phans*  court  If  Bmma  Corddla  had  refused 
to  keep  her  sister,  there  would  have  been 
good  ground  for  InsUtlog  that  a  trust  was  Im- 
pressed upon  tile  property  given  to  her  for 
tbe  support  of  her  sister.  But  upon  what 
ground  tbe  share  of  Bmma  Cordelia  can  be 
taken  to  support  her  sister,  when  she  never 
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refused  to  auppOTt  her.  I  fall  to  perceive.  A 
vtew  wblcli  poBseBsea  mucb  more  plausibility 
la  that  one-half  of  the  property  was  given  to 
Anna,  with  the  Intention  that  it  should  be  ad- 
ministered by  Emma  Cordelia  in  accordance 
with  her  dlscretlMi,  and  upon  the  condition 
that  Anna  should  live  with  her,  and  that 
therefore  the  property  couM  only  be  utilized 
for  Anna's  benefit  in  the  way  intended  by  the 
testator.  However,  notwithstanding  the  tes- 
tator created  a  tmst  In  Emma  Cordelia  for 
the  benefit  of  Anna  Plummer,  which  she  was 
to  execute,  this  court  will  direct  sudi  part  of 
the  trust  funds  as  is  essential  for  the  support 
of  the  ward  to  be  paid  to  the  guardian. 
The  control  of  a  court  of  equity  over  trust 
funds  under  such  circumstances  depends  up- 
on the  extent  to  which  the  property  was  de- 
voted by  tbe  settlor  of  the  trust  The  court 
will  not  take  tbe  corpus  of  the  estate  from 
the  possession  of  the  trustee  (In  re  Wilson's 
Bstate,  2  Pa.  St.  325-329),  unless  it  Is  ap- 
parent that  the  trust  was  created  to  last  only 
tmtil  a  committee  should  be  appointed  (In  re 
Barp's  Estate,  2  Pars.  Eq.  C^.  180).  A  court 
has  jurlSjdlctlon  In  equity  to  require  the  trus- 
tee of  tbe  property  of  a  married  woman  who 
has  become  Insane,  tbe  income  of  which  is 
secured  to  her  sole  and  separate  use  by  a 
{narrlage  settlement,  to  pay  over  to  her  hus- 
band, as  guardian,  such  portion  of  the  income 
as -may  be  reasona^ble  to  aid  In  her  support. 
Davenport  v.  Davenport.  6  Allen,  404.  Tbe 
trust  In  tbe  present  Instance  gave  the  trustee 
the  power  to  devote,  not  only  the  Income  of 
Anna's  one-half  Interest,  but  the  power  to  sell 
the  corpus  of  the  one-half  Interest,  If  essen- 
tial, for  tbe  support  of  the  lunatic:  A  court 
tif  equity  therefore  has  the  power  to  direct, 
if  necessary  for  the  xoaiutenance  of  tbe  Im- 
becile, that  not  only  the  Income  of  the  es- 
tate, but  a  portion  of  Qie  corpus,  should  be 
devoted  to  that  purpose. 

The  quesrtion.  then.  Is  presented,  what  al- 
lowance should  be  made  for  the  support  of 
the  non  compos?  In  fixing  the  amount,  It 
must  be  kept  In  mind  that  tbe  Imbecile  could 
bare  had  a  home  with  Emma  Cordelia.  It 
Is  apparent  that,  If  Anna  had  remained  with 
Bmma  Cordelia,  the  •  Income  of  the  estate 
would  have  been  amply  sufficient  for  her  sup- 
port The  accounts  presented  by  Emma  CJop- 
della  show  that  under  her  careful  manage- 
ment tbe  receipts  from  tbe  property  for  5^ 
years  were  $3,396  In  excess  of  payments  for 
Interest,  taxes,  and  repairs.  Nor  is  there  any- 
thing to  sbow  that  Emma  (jordelia  was  a 
cruel  or  Incompetent  keeper  of  her  sister.  The 
remarks  attributed  by  Mrs.  Moore  to  Anna  on 
the  day  the  latter  left  tbe  bouse  of  Emma 
Cordelia  were  not  competent  evidence.  The 
fact  that  no  act  of  cruelty  is  proved,  or  that 
Mrs.  Moore,  so  far  as  appears,  ever  beard  of 
any  act  of  crudty,  goes  far  to  show  that  tbe 
father's  confidence  In  Emma  Cordelia  waa 
weU  placed.  Now,  it  does  not  seem  fair  that 
Mrs.  Moore  should  adi  from  the  estate  of  the 
Imbedle  a  greater  amount  as  a  consideration 


for  her  own  care,  than  she  would  have  to  pa; 
to  another  sister,  who,  so  far  as  appear, 
would  award  her  attention  and  care  quite  as 
considerate  and  effective.  It  Ia»  however, 
said  that  Emma  Cordelia,  having  a  right  by 
sorvlvorabip  to  tiie  remainder  of  Anna's  es- 
tate. Is  thecefor^  by  reason  of  the  tempta- 
tion so  presented*  rendered  unfit  to  be  tbe 
custodian  ovfir  her  ^er.  It  Is  true,  an  old 
English  rule  discriminated  against  the  heir 
at  law*  or  one  next  entitled  to  the  lunatic's 
real  estate  after  death,  as  custodian  of  the 
lunatic.  But  Lord  Macclesfield.  In  Neal's 
Case.  2  P.  Wms.  544,  refused  to  apply  tbe 
rule  to  the  next  of  kin  of  a  lunatic;  and  the 
same  chancellor.  In  Dormer's  Case,  2  P.  Wms. 
262,  said  that  the  maxim  that  tbe  next  ot  kin 
to  whom  tbe  land  cannot  descend  is  to  t>e 
guardian  in  socage  is  not  grounded  upon  cea^ 
son,  bat  prevailed  In  barbarous  times,  before 
the  nation  was  cIvUteed.  "It  la  shockinib" 
be  went  on  to  say,  "to  tlilnk  that  any  brother 
or  undo  would  do  murder  upcm  bis  own 
brother  or  nephew  to  get  his  estate."  The 
old  rule  la  now  disregarded  hi  England  as  well 
as  the  United  Stetes.  On  the  contrary,  tbe 
law  now  supposes  that  those  standing  nearest 
to  the  lunatic  by  the  ties  of  kindred  wUl  bring 
bim  more  affection  and  patient  fortitude  than 
strangers  In  blood.  In  re  Livingston,  1  Johns. 
Gb.  436;  Ex  parte  Richards.  2  Brev.  375;  In 
re  Colvln'B  Sstate.  3  Md.  C9i.  278-28C.  A  son. 
if  no  particular  objection  exists  against  him. 
wIU  be  appointed.  In  re  Bangor,  2  Moll.  618. 
Indeed,  when  the  intention  of  the  testator 
who  devised, this  property,  and  who  had  lived 
with  both  Anna  and  Emma  Cordelia,  is  re- 
called, together  with  the  fact  that  no  act  of 
cruelty  or  Incompetraice  Is  proved  against  the 
latter,  I  think  It  would  be  a  far-fetched  con- 
clusion to  say  that  Anna  would  not  be  safe 
under  the  care  of  Emma  GOTdella.  A^alA, 
while  tbe  court  has.  I  think,  the  power  to  com- 
pel a  d^otlon  of  a  part  of  the  corpus  of  tbe 
estate  of  tbe  Imbecile  to  her  auppMt,  If  it  is 
deemed  essential,  yet  any  present  depletion  of 
tbe  corpus  should  be  made  witb  regard  to  her 
future  support.  She  Is  only  S2  years  of  agfc 
Her  estate  should  be  so  managed  as  to  sup- 
I>ort  her  during, her  life.  If  the  estate  bad 
not  been  depleted  by  the  expenses  of  tbe  liti- 
gation for  tbe  inxtbate  of  James  L.  Summer's 
will,  and  If  the  most  lucrative  property  had 
not  been  sold  away  under  foreclosure  ffXt- 
ceedlngs  induced  by  Mrs.  Moore's  advlsna, 
tbe  income  would  have  been  Eufflclent  to  keep 
Anna  In  the  modest  way  In  which  she  bad 
always  lived;  and  there  would  have  been  in 
the  bands  of  Emma  Cordelia,  as  trustee,  after 
paying  all  the  debts  of  her  father's  estate, 
from  $2,000  to  $2,500.  Hot  the  condition  of 
tbe  estate  Is  unfortunately  less  proq>erouB, 
and  tbe  allowance  must  be  made  upon  Its 
present  showing.  Tbe  guardian  has  been  in 
tbe  possession  of  propnty  In  which  the  Im- 
becile has  at  least  $1,000  Interest  This  has 
been  worth  to  the  guardian  at  least  $1  a 
week.  The  total  allowanoa  of  IS.CO  a  we^ 
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Is.  In  mj  judsment,  tmder  tbe  cin^nnurtaiicea, 
all  that  can  be  allowed.  This  would  leave 
a  .week  additional  to  be  paid  since  June 
19,  1S92.  That  would  amount  to  about 
1880^.  Mn.  Mooie  Itas  in  her  hands  (191^ 
bdonslac  to  tbe  estate  of  taw  ward.  Deduct- 
ing tUa  from  tbe  amotint  due.  It  leaves 
9TB8.7S.  Emma  Cordelia  has  tn  bet  hands  as 
tntstee  •  sum  of  1610.76,  one-half  ot  which 
belongs  to  tbe  ward.  She  claims  commissions 
oB  the  sum  of  $1,814.61,  the  amount  received 
Iqr  her  as  shown  In  her  last  account  In 
awarding  her  commissions,  it  shonld  be  taken 
Into'  court  that  the  devise  was  made  by  her 
father  of  a  joint  Interest  In  tills  property  to 
her.  coupled  with  the  doty  to  care  for  her 
sister's  share  of  the  property.  Keeling  In 
view  this  condderatlon,  2  pw  cent  Is  a  suffi- 
cient allowance,  which  would  amount  to 
$30.30,  or,  more  correctly,  $18.19  conunlS' 
siona  on  Anna's  share.  This  would  leave 
I28T.22.  Applying  this  to  the  remainder  of  the 
amount  dne  Mrs.  Moore,  It  would  leave 
¥901.80  sdU  dne  her.  She  Is  entmed  to  be 
paid  this  amount  out  of  tbe  fund  In  the  court 
of  chancery.  Tbe  remainder  of  this  fund  will 
be  directed  to  be  paid  to  the  trustee,  to  be  by 
her  Invested.  The  matter  of  accounting  by 
Bmma  Cordelia  to  her  cestui  que  trust  baa 
been  adjusted  by,  agreement  of  the  solicitors, 
and  tn  respect  to  It  the  decree  wfll  be  made 
conformably  to  such  agreemmt  I  win  advise 
no  order  in  respect  to  future  p^ment,  but  a 
right  will  be  reserved  to  api^  In  this  suit 
for  future  directions. 


(S3  Me.  «») 

FBOST  et  sL  v.  WALLS  et  aL 
fSnproDe  Jndidai  Court  of  Maine.  Dea  26^ 

1880.) 

nUXID— BVIDBNCB-EQUITT— XACHBa  —  JUBIS- 
DICTION— REUBDT  AT  U.W. 

1.  Fraud  is  never  to  be  presumed.  Where 
many  years  have  elapsed,  sad  parties  aod  wlt- 
neaaes  are  dead,  and  Important  papers  are  lost, 
the  proof  of  fraud  ahoola  be  full,  clear,  and  coo- 
vlnctDg.  Held,  that  the  complatuants  nave  fail- 
ed to  furnish  such  proof  In  this  case. 

2.  Complainants  &  equity  may  falrfy  be  bar- 
red byladies. 

8.  Where  a  complainant  in  equity  ia  not  in 
posseseloo.  he  cannot  test  defects  or  flaws  in  a 
oefendanrs  titie.   It  Is  not  the  business  of  equ(* ' 
ty  to  try  titles,  and  put  one  party  out  and  anouer 
in.  _ 

4.  BOi,  that  so  far  as  the  validitr  of  the  do- 
fen  dan  ts*  title  la  this  case  is  affected  by  ille- 
gality In  the  appointment  of  a  euardlan,  from 
whom  the  defendanta'  title  is  deraisned,  sudi 
question  should  be  tried  la  an  aetioa  at  law. 

(Offlcia].) 

Report  from  saprem©  judicial  court,  Knox 
ecHmty. 

Bill  by  Harriet  B.  Frost  and  .others  against 
Frederick  8.  Walls  and  another.  Heard  on 
bill,  answw,  proof,  and  record.  BUI  dls- 
mlued. 

Argued  before  BMBRT,  HASKELL,  WIS- 
WBLU  STROTTT,-  and  SAVAQB,  JJ. 

J.  H.  Hontgomeiy,  ta  plnlntUEs.  J.  H. 
Ifoofe^  Cor  defendanta. 


SAVAOO,  J.  This  case  Is  reported  to  the 
law  court  on  bill,  answer,  and  proof. 

The  comitlalnants  are  the  children  and  heirs 
at  law  of  James  McGomlskey.  a  resident  of 
Nova  Scotia,  who  died  intestate  in  1874, 
leaving  real  estate  In  Vlnal  Haven,  In  this 
state.  In  October,  1875,  upon  a  petition 
which  purported -to  be  signed  by  tbe  mother 
of  the  complainants,  Moses  Webster  was  ap- 
pointed their  guardian.  It  was  altered  In  tbe 
petition  that  they  were  residents  of  Nova 
Scotia,  but  that  they  were  seised  of  real  es- 
tate In  the  county  of  Knox.  In  the  same 
year  (ISTK)  the  guardian  obtained  from  tbe 
probate  court  Kcense  to  sell  tbe  feal  estate 
for  an  alleged  advantageous  offer  of  $400. 
Under  this  license,  the  guardian  conv^edthe' 
Interest  of  the  wards  in  the  estate  to  one 
John  8.  Ingerson.  June  26,  1876.  Ingerson 
copveyed  a  pwUon  of  the  land  to  Lucy  A. 
Miller,  a  daughter  of  Moses  Webster,  Ju^  12, 
1876.  Subsequently,  at  different  times,  In 
1876,  1877,  and  1878,  Ingerson  conveyed  three 
separate  paAiets  ot  tbe  land  to  Moses  Web- 
ster. In  January,  1880,  he  conveyed  the  re- 
mainder to  one  Wharfl;  and  hi  August  of  the 
same  year  Whartf  conveyed  to  Webster. 
Webster  died  In  1887,  and  the  defendants  are 
bis  executors,  and  one  of  them  (Walls)  Is  bis  . 
residuary  devisee.  All  the  real  estate  In 
question,  except  tbe  portion  conveyed  to  Lucy 
A.  Miller,  is  now  In  the  possession  of  Walls, 
and  claimed  by  bim  as  residuary  devisee. 
The  complainante  have  never  been  in  posses- 
sion. Tbe  present  owner  of  the  portion  con- 
veyed to  Lucy  A.  Miller  hi  1876  has  not  been 
made  a  party  to  the  bill,  so  that,  If  the  blU 
li  malntelnable  against  these  defendants.  It 
must  be  sent  back  for  amendment,  to  dimin- 
ish die  descrlptlcHi  ^f  tbe  land  claimed  by  so ' 
■  much  as  was  conveyed  to  Mrs.  Miller.  But 
we  think  Oie  bin  is  not  maintainable. 

Tbe  gravamen  of  the  complamanta^  charges ' 
ts  found  In  paragraph  4  of  Oie  bill,  wUcb  la 
as  follows:  "And  the  plaintiffs  say  that  the 
said  Moses  Webster  was  never  their  legally 
appointed  guardian;  that  he  never  Invested 
the  proceeds  of  said  sale  as  aforesaid  for 
tbem,  ao  f ar  as  they  know,  except  In  the  re- 
purdiase  of  said  real  estate;  that  said  con-, 
veyance  of  sidd  premises  by  said  Webster  to' 
said  Ingerson,  and  the  reconveyance  of  the 
same  from  said  Ingerson  to  talm,  were  each 
In  fraud  of  the  plalntlfls;  that  said  Webster 
had  no  right  to  act'^as  their  guardian  In  the 
sale  and  conveyance  of  said  real  estate  to  the 
said  Ii^rscm,  which  was  w^  taiown  to  the 
said  Ingerson;  that  the  plaintUh  never  knew 
that  the  said  Webster  was  their  guardian,  or 
that  he  claimed  to  be  such,  or  that  said  prem- 
ises had  been  oonv^ed  by  him  and  to  him  as 
aforesaid,  imtll  within  tbs  y«ar  last  past; 
that  it  Is  within  the  year  last  past  that  they 
knew  of  the  estete  of  thdr  father,  the  bUe 
James  McComlskey,  In  said  premises;  that 
said  Webster  never  settled  any  account  of  his 
said  guardianship  In  his  llfethne,  nor  have  his 
said  executors  since  bis  decease." 
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The  charges  are  vagne  and  IndellnIte,-4oo 
much  so;  bnt,  under  the  clrcumBtaiicea  of  tlte 
cue,  we  think  It  iwoper  to  cottfdsr  Otem  in 
the  ll^t  of  the  evMencOb  The  complalnanti 
dalm  that  the  slgnatnre  of  their  mottier  to 
the  petMfm  for  the  appointment  of  a  guardian 
for  them  la  a  forgery,  and  that  tte  appoint- 
ment  was  therefore  Illegal  and  void.  Ttaey 
aleo  claim  that  It  waa  a  fraud  upon  them. 
They  uy  that  the  ^polntment  of  Mr.  Web- 
ster as  gnardlan  was  a  part  of  a  fcandnlent 
Bchemo  on  his  part  to  obtain  title  to  at  least 
a  part  of  these  pronlsea  whidb  tb^  say  fee 
desired;  that  he  was  thereby  wabled  to  eoB> 
Tey  title  to  Ingerscm,  who,  la  porsnance  of 
his  scheme,  conreyed  back  to  him  such  por- 
tions as  he  wished.  And,  for  further  claim, 
they  urge  that,  eren  It  tbe  q^polntment  of 
Mr.  Webstw  as  gnudlan  waa  Talld  and  un- 
Impeachable^  still  tiw  conreyanco  to  Kngerscm 
and  the  rooonveyance  to  Webster  were  in- 
tended to  be,  and  were,  really  but  one  trail*- 
action,  and  that  tbe  gnardlan  virtually  sold* 
the  property  to  himself,  through  the  medium 
ot  a  third  peratm,  and  so  that  it  waa  con- 
trary to  tbe  policy  of  tbe  law.  They  aak  ua 
to  find  that  tbeae  couYeyances  were  oolluslve 
and  fnindulait  or,  If  tbey  an  not  fraudulent, 
that  it  be  determined  that  Webster,  and  after 
him  his  devisee,  has,  by  reason  of  such  a  con- 
veyance, held  tbe  property  in  trust  for  the 
complainants. 

It  has  been  hdd,  and  is  no  doubt  true,  that 
wbtti  one,  who  stands  Jn  a  trust  relatlim  to 
property,  directly  or  Indirectly  purchases  tt 
for  his  own  baieflt,  equity,  in  the  absence  ttf 
lacbes»  will  afford  a  remedy.  Boyntoa  v, 
Brastow,  63  Me.  382;  Decker  v.  Decker,  74 
Me.  41^  But  in  tUs  bin  there  are  no  allegap 
ttons  upui  which  to  base  audi  relief.  Tbe  al- 
legations go  only  to  the  legality  oi  tbe  ^ 
poitttmait  of  tbe  guardian,  and  tiw  auesUoo 
ct  fnod  tai  tbe  procuring  the  anointment,  or 
in  the  subsequent  conveyances.  Th^  are  no 
broader  than  that,  ^en  by  a  Ub«al  construe* 
tlon. 

We  think  the  all^tlons  of  ftand  are  not 
satlstectwlly  proved.  And,  in  deciding  this, 
we  do  not  mean,  even  by  biferotce,  to  say 
that  if  fraud  In  procuring  tiie  appt^tment  of 
a  guardian,  which  was  not  appealed  from, 
had  been  proved.  It  could  have  been  relieved 
sgalnst  In  this  proceeding.  That  question 
has  not  been  argued,  and  is  not  decided. 

tbe  four  prlnc^nl  facts  which  tiie  com- 
plainants claim  are  proved,  and  are  the  In- 
dicia of  fraud,  are  the  foi%ery  of  the  petition 
for  guardianship;  the  failure  of  Webstw  to 
account  in  any  way  for  the  proceeds  of  tbe 
sale  to  Ingerson;  a  certain  fatoe  representa- 
tion made  by  Webster  to  the  mother  of  the 
complalnanta  In  1876,  after  he  was  appointed 
guardian,  bat  before  the  sale,  namely,  that 
he  bad  paid  to  the  decedent  all  of  the  price 
of  the  property  except  9S0;  and  the  further 
fact  already  stated,  as  claimed,  that  Webster 
was  unlawfully,  but  really,  tbe  purchaser. 
And  trtm  these  fac^  as  claimed,  It  la  argued 


that  the  iriwle  transaction  was  a  CrandoIeBt 
contrivance  on  the  part  of  Webster  to  obtain 
title  to  so  much  of  the  land  as  be  desired, 
without  payment 

Tho  widow  of  Jamea  MfComlskfy,  and 
motiier  ot  the  eoimiialnaBti,  to  laielr  prlnclpsl 
witness.  Her  testimony  npai  the  fotegcrfng 
points,  sonmartnd,  is  that  aba  nevor  signed 
the  petition  for  guard  Uuiehlp,  nor  aotlunlaed 
tb»  tlgiilnft  nor  knew  ot  tUs' appointment  on- 
tU  many  years  afterwards;  that  Webster  did 
not  pay  to  her  any  <tf  tin  procends  of  the 
sale  for  hersdf  or  tho  cUldm^  or,  ao  far  as 
she  knows,  aocouitftr  the  pcoceedi^  that  she 
was  In  Vlnal  Haven  la  April,  1876,  wbkft  waa 
after  the  a^intment  and  prior  to  Um  sale, 
and  was  told  by  Wehetor  that  he  owed  her 
$0(^  and  that  be  had  paid  her  buiAMmd  for  the 
property  all  except  |60r  and  fliat  he  offisced 
to  gtvo  her  the  900  ranalidag  nnpald,  if  die 
would  algn  a  piwer  which  he  had.  Um  did 
sign  tbe  psper,  and  It  tmmn  that  It  was 
a  qnitdalm  deed  of  tbe  property,  though  she 
Insists  that  she  never  sold  her  Interest  to  Um. 
She  testifies,  also,  that  he  never  paid  her  tbe 
Oien  or  afterwftzda.  It  doM  not  appear 
that  she  had  any  farther  knowledge  about  Um 
VONfpntT'  nntlV  nt  least,  1680;  bnt  It  does 
^upear  mat  new  after  Ai^  1878;  did  she 
m^e  any  inquiry  about  tbe  ^operty,  nor  mak. 
Webater  for  the  payment  ta  Che  |Ba  Moses 
-Webster  to  not  living,  and  eannot  give  hto 
verston  at  what  he  said  to  Mrs.  MeOomtok^. 
This  witness  atoo  states  that  she  knew  from 
her  husband  that  be  had  agreed  with  Inger' 
son,  whose  wife  was  hto  sister,  that  he  (In- 
gerson) might  have  tho  prunises  iqpoa  tite 
payment  of  9000  when  be  was  able  to  pay, 
and  that  until  he  could  affbrd  to  pay  he  could 
live  them  free  of  rent  It  appears  that 
Ingerson  and  Us  wife  were  living  npqn  the 
premises  wbni  SOeComtok^  died,  in  1874,  and 
when  Mrs.  McOonHskey  visited  them.  In  187ft. 

Mrs.  McComlskey,  the  witness,  bad  been 
Informed,  then,  prior  to  her  visit,  tiiat  her  hus- 
band owned  land  in  Tlnal  Haven,  In  which 
ahe,  by  hw  dower  right,  and  her  children  as 
bells,  were  Interested,  and  that  they  were  en- 
titled either  to  9D00,  In  case  the  arrangemoit 
with  Ingerson  was  enforceable  'and  waa  car- 
ried ont,  or  to  the  land  Itself.  As  a  woman 
of  «dlnaty  intelligence,  she  most  have  known 
so  mucb  as  that  Armed  with  this  informa- 
tion as  she  was,  it  to  singular  Inde^  that 
she  should  have  acquiesced  without  Inquiry 
in  a  statemott  1^  Webistflr  tliat  ho  had  paid 
for  the  proper^  all  except  ^KK  The  title 
was  a  mMtff  of  public  record,  and  easily  as-, 
certainable.  Um  Ingersons  were  there,  with 
whom  the  arrangement,  with  her  husband  bad 
been  mad«  and  might  be  abte  to  aillrm  or 
deny  Webster's  atatemuit  Bat  it  doim  not 
appear  (hat  sho  asked  any  questions  of  any- 
body. If  It  be  true  that  Webster  agreed  to 
p^  her  950,  and  did  not  it  to  singular  that 
she  never  asked  him  tor  it  It  It  be  true  that 
she  did  not  knowingly  give  Webster  a  deed 
of  her  Interest,  she  must  hare  supposed  that 
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■he  sUU  owned  It,  and  It  Ii  singular  tbat  foi 
more  than  20  years  she  made  no  effort  to  a» 
certain  tbe  situation  of  her  estate. 

Again,— and  tbls  bears  also  directly  uiraa 
ths  question  of  fraudulent  purpose,— it  ap- 
pears to  us  to  be  beyond  question  tbat  Mr. 
Webster  In  November,  1876,  mailed  to  Mrs. 
McComiskey,  at  ber  admitted  post-offlce  ad- 
dress In  Nora  Scotia,  a  bank  draft,  payable 
to  her  order,  for  %XSO,  and  the  draft  was  sub- 
sequently paid  by  the  drawee  In  due  course 
of  business.  This  draft  was  accompanied  by 
a  letter  to  Mrs.  McOomlskey  stating  that  It 
was  "Id  payment  of  balance  due  yon  for  land 
Bold  as  guardian  for  your  children.**  Mrs. 
McComlakey  denies  the  receipt  of  either  the 
draft  or  the  letter.  The  draft  Itself  has  be- 
come lost  or  destroyed,  and  It  cannot  be  made 
certain  that  she  did  or  did  not  Indorse  It. 

Now,  it  Is  not  claimed  that  the  payment 
of  the  money  ,  to  the  mother  would  be  a  good 
payment  to  the  children,  nor  that  they  would 
diereby  be  barred  necessarily  of  a  recovery 
from  their  guardian,  by  the  proper  form  of 
action.  But  If  Moses  Webster  did  mail  a 
draft  for  the  |1G0  to  the  mother  and  natural 
guardian  of  the  children,  and  did  then,  by 
letter  intended  for  her  perusal,  state  tbat  the 
draft  was  for  a  balance  due  her  for  lands  sold 
as  guardian  for  the  children,  and  the  letter 
and  check  were  sent  in  the  usual  course  of 
business,  we  think  It  is  entitled  to  much 
weight,  especially  after  the  lapse  of  so  many 
years,  as  showing  an  absence  of  fraudulent 
purpose  on  his  part.  And  In  this  respect  It 
makes  no  dltTerence  whether  Mrs.  McComls- 
k^  received  the  draft  and  letter  or  not  But 
the  iirobabllitles  ot  ber  having  received  them 
do,  in  view  of  her  testimony,  bear  upon  her 
credibility. 

If  Mrs.  McOomlskey  knew  of  the  arrange- 
ment  between  her  husband  aud  Ingerson, 
whereby  the  latter  expected  to  have  tlie  prop- 
erty on  payment  of  $500,  as  she  says  she  did; 
and  If  she  knew  in  1876,  as  the  evidence  leads 
us  to  believe  that  she  did,  that  the  money 
had  not  then  been  paid,  and  that  either  the 
land  or  the  $600  belonged  to  her  and  her 
children  (for,  in  addition  to  consideratloos 
already  noticed,  she  testides  that  Inger8(»i 
told  her  then.  In  1876,  that  "he  fished  be 
could  sell  It  [the  land]  and  give  me  the  mon- 
ey"); and  If,  as  she  testifies,  she  knew  In 
18SQ  that  the  Ingersons  bad  never  paid  any- 
tiring  on  the  place.— why  did  she  not  make 
some  Inquiry  about  It?  Her  children  were 
Urlng  at  home  with  her,  and  naturally  she 
was  Interested  for  them  as  well  as  for  hei^ 
self.  That  she  did  not  bestir  herself  seems 
almost .  incredible,  upon  these  assumptions. 
Her  conduct  seems  to  be  consistent  only  with 
the  theory  that  she  had  been  content  to  liave 
her  husband's  arrangements  carried  out,  and 
that  the  $600  had  been  paid  by  Webster  to 
ber.  which  accords  with  the  statement  of 
Mr.  Webster  In  his  letter  to  ber. 

The  only  otber  testimony  which  throws 
light  opon  the  transactkMi  Is  that  of  Mn> 
4b  A.— 19 


Ingerson,  the  sitter  of  McOomlskey,  and 
widow  of  John  S.  Ingerson.  Her  statements 
tend  to  show  that  Mr.  Webster  desired  a 
part  of  th6  land,  and  for  that  part  was  will- 
lug  to  pay  the  whole  $500,  and  that  It  was 
arranged  between  Webster  and  Ingerson  that 
the  former  should  pay  the  widow  and  children 
of  McOomlskey  the  $600,  for  the  part  be  de- 
sired, and  that  Ingerson  should  have  the  re- 
mainder of  the  land,  which  would  be,  In 
effect,  carrying  out  the  arrangement  with 
McOomlskey.  If  this  was  so,  It  falls  far  short 
of  proving  fraud,  whatever  else  may  have 
been  the  nature  of  the  transaction. 

There  seems  to  be  a  probability  against  the 
fraud  theory.  Mr.  Webster  was  dealing  with 
real  es^te  which  was  known  by  McComts- 
key's  wife  to  belong  to  bis  beirs.  Webster 
must  act  under  the  publicity  of  proceedings  in 
court  The  records  of  that  court  and  the  rec- 
ords of  Uie  various  transfers  of  title  are  pub- 
lic and  subject  to  inspection.  He.  gave  a 
bond,  and  could  be  held  responsible  for  his 
acts.  He  could  hardly  expect  that  a  fraud 
would  remain  undetected,  under  the  circum- 
stances. 

Twenty-Oiree  years  hare  elapsed  since  the 
transactions  complained  of.  Webster  died  ten 
years  before  this  bill  was  brought  Ingerson 
is  dead.  Some  of  the  attesting  witnesses  to 
the  deeds,  who  might  hare  knowledge,  are 
dead.  The  bank  draft  which,  as  we  have 
seen,  would  be  important  to  corroborate  or 
Impeacb  the  testimony  of  Mn.  McComlakey, 
is  lost 

Fraud  Is  never  to  be  presumed,  but  must 
always  be  proved.  Grant  v.  Ward,  64  Me. 
289.  And  we  think.  In  a  case  where  a  long 
time  has  elapsed,  and  parties  and  witnesses 
are  dead,  and  Important  papers  are  lost^  the 
proof  of  fraud  should  be  dear,  fuU.  and  con- 
vincing. Such  proof  flie  complainants  haTe 
failed  to  furnish. 

We  think,  too,  tbat  the  complainants  may 
fairly  be  barred  by  laches.  If  we  assume 
that  the  testimony  offered  1^  them  is  to  be 
fully  credited,  and  that  Qie  transactions  were 
fraudulent,  and  no  payment  had  been  made 
by  Webster  to  any  one  for  tham,  we  think 
the  statements  which  Mrs.  McOomlskey  says 
she  made  to  them  as  far  back  as  1886  were 
sufficient  reasonably  to  put  them  upon  In- 
quiry. Webster  was  alive  then,  and  could 
have  answered  them  in  or  out  of  court  Two 
of  the  complainants  were  of  age.  one  was  20 
years  old,  and  one  16.  The  younger  ones 
were  not  old  enough  to  act  for  themselves, 
but  they  were  old  enough  to  listen,  to  under- 
stand, and  to  remember.  They  were  old 
enough  to  appreciate  tbat  tbey  had,  or  might 
have,  property  Interests  at  stake,  If  the  state- 
ments made  to  them  were  true.  But  they 
waited  before  they  brought  their  bill  11  yean 
after  the  next  to  the  youngest  and  7  years 
after  the  youngest  became  of  full  age.  Par- 
ties should  not  sleep  upon  their  rights,  while 
others  interested  are  dying,  and  evidence  of 
the  facts  la  fading  out  atponijUny  r.  Far- 
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wen.  70  M&  17;  Qodden  t.  Klmiaea  99  U.  S. 
201,  2B  U  Ed.  481;  2  Fom.  Bq.  Jnr.  »  917, 
96B. 

Tbe,  p(^t  ftf  niegaUty  In  the  aKwlntment 
of  goardlan,  aidde  from  the  alleged  frauds  we 
think  It  Is  not  necessary  to  discuss  at  length. 
So  tar  as  the  validity  of  the  defendants*  title 
may  be  affected  by  a  question  of  that  kind, 
the  issue  must  be  tried  la  an  action  at  law, 
where  the  remedy  is  full  and  complete.  It  is 
not  the  business  of  equity  to  try  titles,  and 
put  one  party  out  and  another  In.  Boblnson 
T.  BoblttBon,  73  Me.  170.  The  complalnanta 
are  not  in  possession,  and  they  cannot  by  bill 
in  equity  test  defects  or  flaws  in  defendanti^ 
title.  Gamage  r.  Harris  79  Me.  681,  U  AtL 
422. 

BiU  dlsmlaaed,  wltb  costa. 


(83  Ue.  391) 

lo  re  PENOBSCOT  LUMBBRINO  AfiS*N. 

(Snprone  Jodidal  Court  of  Maine.   Dec  26, 
1809.) 

BTATDTBS— CON8TRCCT10N  —  LUMBDRINQ  AS- 
80C1ATION— CHARTER— SAPBTY  FUND 
—APPROPRIATION. 

1.  The  obTiouB  Intention  of  a  statute,  and  not 
iti  literal  import.  Is  to  govern. 

2.  Held,  that  the  le^slature  intended  by  the 
use  of  the  word  "debt,"  in  the  charter  of  the 
Penobscot  Lumbering  Aasodation,  to  include, 
not  only  wama  of  money  due  under  simple  con- 
tract or  vedalty,  but  also  unliquidated  claima 
for  damages  aiising  from  negligence. 

8.  Section  7  of  the  amended  charter  of  the 
Penobscot  Lumbering  Association  (Prir.  &  Spk 
Laws  1868.  c.  34)  provides  (or  the  gradual  ac- 
cumulation of  a  "safety  food"  by  the  associ- 
ation; and  further  provides  that  the  safety  fund, 
at  the  end  of  a  specified  period,  shall  be  used, 
among  other  things,  "to  pay  any  other  debt  of 
the  association,"  and  that  any  part  of  the  ftmd 
not  needed  for  the  purposes  designated  by  the  act 
shall  be  paid  back  to  those  who  paid  it,  under  the 
direction  of  a  justice  of  the  sapreme  judicial 
court  Upon  a  petition  of  tbe  association  to  s 
juatiee  of  the  coort  for  such  a  distribution  of  the 
fund,  objection  to  a  present  distribution  was 
made  hy  parties  who  have  In  salt  claims  against 
tiie  association  for  damages  alleged  to  have  iKen 
sustained  by  them  through  the  n^tgence  of  the 
assodatioo  in  booming  and  rafting  thebr  logs, 
within  the  period  during  whidi  the  safety  fund 
was  sccnmulated. 

BOd,  that  the  "^fety  fund"  was  intended  to 
•taad  as  security  for  the  payment  of  all  the  debts 
and  liabilities  of  the  assoaation  whldi  remain  un- 
paid, and  iodudlng  unliquidated  daims  for  dam- 
ages arising  from  llie  negUgflnoe  of  the  asso- 
ciation. 

4.  It  is  had,  tiberefore,  by  the  court  that  this 
saftty  fund  sooidd  be  held  for  the  security  and 
payment  of  the  contingent  liabilities  named  in 
the  petition.  He  Justice  before  whom  the  pro- 
ceedings are  pendltw  may  fix  some  reasonable 
time  within  which  uese  liabilities  are  to  be  re- 
duced to  judgment,  and  may  extend  sndl  time, 
if  it  becomes  necessary;  after  which,  upon  pay- 
ment of  such  Judgments  tjy  the  assodation  or 
out  of  the  safety  fund,  the  balance  of  the  fund 
shall  be  paid  back  to  those  who  paid  It,  or  to 
their  heirs  or  assigns,  under  the  direction  said 
Justice. 

See  Sibley  t.  AModatloD.  46  AtL  293,  98  Me. 
899. 

(OflSdal.) 

Beport  from  rapreme  judicial  court,  Penob- 
■oot  county. 


Petition  hy  the  Penobscot  Lumbering  Asso- 
ciation for  distribution  of  a  safety  fund  ac- 
cumulated  under  Ita  charter.  Case  remanded, 
with  directions. 

Argued  before  PBTBBS,  a  J.,  and  BOI- 
BRY,  HASKELU  WISWEUt,  BAVAGB, 
and  FOGLGB,  JJ. 

0.  P.  Stetaoit  and  M.  Laughllii,  for  peti- 
tioner. O.  F.  Woodard,  0.  i.  Hntehlngs,  J. 
D.  Bice,  P.  H.  OtUhi,  and  T.  B.  'SSowie,  tor  In- 
terrenlng  partlei  In  oippoaltloB. 

SAYAOB,  J.  The  Penobscot  Lnmberlng 
Association  Is  the  lessee  of  certain  booms, 
piers,  and  other  property  belonging  to  tbe 
Penobscot  Boom  Corporation,  In  Penobscot 
river,  and  carries  on  the  business  of  booming 
and  rafting  logs  In  that  rlrer  under  the  provl- 
Biona  of  a  charter  granted  to  It  the  legisla- 
ture In  1854.  PriT.  &  Sp.  Laws  1854,  c.  29a 
Any  owner  of  lumber  In  tbe  Penobscot  ilTer. 
or  designed  to  come  Into  tbe  Penobscot  boom, 
may  become  a  member  of  the  corporation  in 
tbe  manner  specified  In  the  charter  and  by- 
laws. Section  3.  A  certain  toll  or  boo  mage  on 
logs  passing  through  the  booms  is  paid  by  the 
association  to  tbe  Penobscot  Boom  Corpora- 
tion as  a  rental  for  the  leased  property,  and 
the  boom  corporation  has  a  lien  on  any  and 
all  such  lumber  to  secure  the  payment  of  such 
toils.  Section  0.  Provision  Is  made  for  the  en- 
forcement of  the  claiip  of  any  member  who 
has  suffered  loss  or  damage  through  the  neg- 
lect or  carelessness  of  the  association  or  its 
officers.  Section  11.  In  order  to  meet  all  pay- 
ments and  expenses  of  every  character,  due 
from  tbe  association,  it  is  made  the  duty  of 
tbe  association  to  make  and  enforce  assess- 
ments therefor,  either  after  tbe  payments  or 
expenses  or  in  anticipation  of  the  same.  The 
assessmenta  are  to  be  pro  rata  upon  every 
thousand  feet  of  lumber  passing  through  the 
booms,  and  a  lien  la  given  on  the  logs  to  se- 
cure the  payment  of  the  assessments.  In 
addition,  the  association  may  recover  the  as- 
sessments by  action  of  assumpsit  Section  IS. 
If  tbe  assessment  collected  exceeds  the  amount 
paid  for  the  use  and  repair  of  the  boom  and 
all  other  expenses,  the  surplus  is  to  be  refund- 
ed pro  rata  to  those  from  whom  It  was  receiv- 
ed. Section  10.  So  much  of  the  general  finan- 
cial system  of  tbe  association  should  be  taken 
into  cmiBidM^tion,  when  we  attempt  to  con- 
strue the  provisions  of  the  "safety  fund,"  con- 
cerning which  this  controversy  has  arisen. 

In  tbe  original  char^  (section  19)  we  find 
ihe  following  language  relating  to  a  safety 
fund:  "In  order  to  ensure  the  safety  of  debts 
due  from  the  association,  it  shall  be  Its  duty 
before  taking  control  of  the  lumber  In  the 
boom,  to  establish  and  constantly  to  maintain 
a  substantial  fund  amounting  to  at  least  fifty 
thousand  dollars,  lodged  In  the  hands  of  a 
trustee."  Section  20  provided  that,  "so  often 
as  any  judgment  or  other  liquidated  claims 
against  the  association  shall  be  made,  It  shall 
be  the  duty  of  tbe  tmttee  to  pay  the  sasie 
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oat  of  the  Ktf ety  fund."  It  vu  alw  provided 
tbat  the  safety  fond  mlgbt  Qooiitot  <tf  good 
and  weU-aecurad  notea,  and  tliat  the  note* 
might  be  glTm  tj  membera  ot  the  aaioctai- 
tlon  ai  indlTldnala^  or  by  ottier  perama. 

In  1868  the  foregoing  provtalons  relating  to 
•  aafety  Cnnd  woe  repealed  (Ftlr.  ft  Sp.  Lawa 
188B,  &  84,  I  4);  and  in  this  latter  act  the 
loUowlng  new  prorlalon  for  a  safety  fond 
was  made:  "The  assodatloa  shall  every  year 
asseaa  and  collect  one-half  cent  for  every  thon- 
■ud  fieet  on  all  loga  that  come  Into  the  boom, 
and  shall  dcpoait  the  same  In  the  Bangor  Sav- 
ingsBanlc.  •  •  *  as  a  safety  fnnd,  to  re- 
main there  on  Interest  tin  the  aid  of  fifteen 
yean  and  then  to  be  osed.  first,  for  the  p^- 
ment  of  any  and  all  soma  due  to  the  Poiob- 
seot  Boom  Corporation  from  the  association 
Cor  twt  restoring  tb»  boom  In  good  condition, 
or  other  canse;  and.  second,  to  pay  any  other 
debt  of  the  association;  and  any  part  of  said 
fond  not  needed  tor  aaid  purpose  shall  be  paid 
hack  to  those  who  paid  1^  or  to  their  heirs 
or  swflgnff.   *  *  * 

"The  Bi^lcation  or  dlstrlbutloa  of  this  fond 
Shall  be  made  under  direction  of  one  of  the 
justtees  of  the  supreme  judicial  court  to  be 
designated  by  the  chief  Justice/'  1$.  I  7. 

Hie  diarter,  with  this  provision  In  it,  vss 
granted  In  1860,  for  the  term  of  16  years,  and 
In  1888  was  roiewed  for  anothw  15  years.  At 
the  ezi^ratlon  of  thla  latter  period,  Oie  pend- 
hig  petition  was  made  to  a  jostloe  of  the 
snpreme  Jndldal  court  for  a  dlstribntloa  ot 
the  safety  ftmd  collected  during  the  period, 
and  then  amoantlng  to  $13,804.06.  The  peti- 
tion sets  forth  that  "there  are  not  any  sums 
doe  ftom  said  association  to  Uie  Penobacot 
Boom  Ooiporatlon  under  flu  prorlakns  of  said 
section  7"  of  ttie  amended  charter  (Priv.  & 
Bp.  Laws  186G;  c.  34),  "and  said  assodatlott 
does  not  owe  any  other  debts  whatsoever,  un- 
less the  following  contingent  Uablllttas  shaU 
be  constmed  to  be 'debts,'  wlthtai  the  mean* 
big  (rf  the  language  of  said  section  seven, 
namely:  There  are  now  pending  In  Oie  su- 
preme judicial  court  for  the  county  of  Penob- 
acot stz  actions  against  siUd  association  tat 
aOeged  ne^genee  of  said  association  during 
the  rafting  Bcason  of  1893  [within  said  period 
of  fifteen  years]  In  sorting,  rafting,  delivering, 
and  caring  for  the  logs  of  various  owners; 
tbat  Is  to  say,  one  In  favor  of  O.  O.  ft  G.  H. 
Sibley  against  said  association,  which  was 
tried  at  the  April  term,  1869,  of  said  court, 
and  a  verdict  obtained  for  the  plaindffs  in 
the  sum  of  about  $300,  and  In  reference  to 
the  aame  there  is  pei^lng  a  motion  and  ezcep- 
tk»is  to  be  argned  at  the  June  law  term  at 
aaid  Bangor;"  and  Ave  other  similar  actions, 
mt  yet  tried.  In  all  of  which  damages  to  the 
amount  of  $21,000  are  claimed. 

After  notice  to  an  partlee  Interested,  the  sev- 
eral plaUittffB  in  the  foregoing  actions  ap- 
peared to  object  to  the  distribution  as  prayed 
tor,  and.  by  consent,  the  justice  before  whom 
tbe  iwtitton  was  pendli^  rq^orted  the  whole 
matter  for  the  determination  of  the  law  court 


Tbe  sttpniatioa  Is  that  It  this  coort  deter- 
mines that  the  safety  fund  should  be  dis- 
tributed as  prayed  fw  In  the  petition,  tiien 
it  ShaU  forthwith  be  distributed  under  the 
direction  of  the  justice  below,  bat.  If  this 
eoDrt  determines  otlierwlse,  then  "It  shaU  give 
such  directions  regarding  the  premises  as  It 
may  dean  legal  and  proper." 

The  facts  stated  In  the  petition  mn  admit- 
ted to  be  true.  It  appears  by  the  repwt  that 
the  bonns  of  the  Penobscot  Boom  Corporation 
are  in  good  condJtkn  as  contemplated  by  the 
provisions  of  sectiiHi  T  of  the  act  of  1800,  the 
section  under  which  these  proceedings  wrae- 
Instituted.  It  also  appears  that  the  assoda- 
tlon  owns  peiwnal  ivopwty  ot  Qie  viUne  ot 
about  $2,600,  and  possesses  cash  to  the  amonnt 
ot  abont  $1^00; 

The  parties  objecting  to  a  praent  dlstrlbn-. 
tion  of  the  safety  fund  among  the  members 
of  the  association  -Who  ooatrfbnted  to  It  cm- 
tend  that,  under  the  charter.  It  should  not  be 
distributed  untn  all  soma  due  the  Penobacot 
Boom  Corporation  are  paid,  nor  until  all  ottm 
debts  at  tile  association  are  paid;  and  Oiey 
say  that  their  unllQoldated  claims  for  dam- 
ages growing  oat  of  the  alleged  n^llgence  of 
the  association  in  the  performance  of  Its  duties 
to  them,  as  log  ownws,  are  "debts,"  within 
the  nuwilng  ot  the  petltionv*s  charter,  and 
ao  are  entitled  to  be  paid  oat  .of  this  fund, 
at  least,  after  bdng  reduced  to  judgment,  and 
meanwhile  are  enUtied  to  have  It  held  aa  a 
"safety  fond";  and,  since  nothUig  is  due  to 
the  Penobscot  Boom  Oorpwatlon,  It  only  re- 
mabis  to  Inquire  whether  the  contentloo  of 
these  claimants  should  be  sustained. 

The  legal  eonatmction  of  the  word  "debt," 
as  found  In  statutes;  has  been  the  subject  of 
much  discussion  In  the  decisions,  but  a  re- 
view of  them  would  be  of  little  service  here. 
The  oonstmetton  of  this  statute  must  tM 
within  the  geoeml  rules  for  the  constmctim 
of  all  statutes,  and  the  (*lef  of  these  rules  is 
to  give  eflfeot  to  the  legldative  bitoit,  as  It 
,may  be  ascertained  from  all  the  Isnguage 
used.  And  within  that  role  It  will  be  our 
duty  to  give  the  word  "debt"  snch  a  constroc- 
tion  In  this  case  aa  will  carry  out  what  we 
tiUnk  Is  tlie  evident  design  of  petitiwier's 
diarter.  The  obvious  Intention  of  a  statute, 
and  not  Its  literal  Impwt.  la  to  gov»iL  Sol- 
ders V.  Creamer,  22  Me.  668;  Holmes  v.  Paris, 
76  He.  568;  Allen  v.  Toung,  76  Me.  80.  The 
meanhig  of  the  statute  Is  to  be  ascertained, 
though  It  seems  to  conflict  with  the  words. 
Landers  v.  Smltti,  78  Me.  212,  8  AtL  463; 
Gray  v.  Commissioners,  88  Me.  426,  22  AtL 
87&  ^nUs  is  mly  saying  that  a  statute  must 
be  constmed  according  to  the  obvious  legis- 
lative Intent  shown  by  all  of  Its  provisions 
taken  tc^ther,  and  that  the  special  meanings 
ot  some  words  may  be  enhixged  or  modified 
by  the  general  meaning  ot  all  the  words  as  a 
whole.  The  meaning  ot  the  word  as  used  In 
the  charter  may  be  extended  beyond  the  tech- 
nical and  limited  significance  of  the  wo>d 
itself.  Smith  v.  Chase,  71  M&  181 
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What  did  the  legislature  intend  by  the  use 
of  the  word  "debt"  In  tbla  aecUon  19  of  the 
original  cbarteirT  Was  It  onlr  to  Include 
snma  of  money  doe  onder  simple  contract  or 
Iqr  apeclaltf,  or  was  It  to  include  any  claim 
for  money,  even  an  nnUQoldated  cl&lm  for 
damages  arising  from  negligence?  We  think 
the  answer  Is  to  be  found  in  the  charter. 
Looking  Into  that  Instrument,  the  substance 
at  which,  so  far  as  It  Is  impwtant,  we  liaTe 
already  ^vm,  we  find  that  the  petitioner  la  a 
bodness  corporation,  carrying  on  the  bnsl- 
nen  of  booming  and  raftLng  logs.  It  owns 
pnverty  and  en^^ys  menu  It  Is  liable  to  in- 
cur the  ei^enBes  and  to  sustain  the  losses  and 
damage  which  are  incident  to  that  kind  of 
business.  The  charts  anticipates  that  the 
association  may  become  liable  to  owners 
for  damages  occasioned  hj  Its  negligence, 
and.  In  addition  to  tiie  oomnum-Iaw  rl|^t  of 
action,  gives  the  log  owner  a  remedy  by  sum- 
mary process  for  the  enforcement  of  taU  claim 
for  damages.  Section  11.  It  Is  made  the 
duty  of  the  aBsoclatl(Hi  to  make  and  enforce 
assessments  of  money  "in  order  to  meet  all 
payments  and  expenses  of  every  character 
due  from  the  aasoclatloD."  Section  18.  This 
language  is  broad  enough  to  caver  every  con- 
celTable  payment  which  the  association  might 
legally  make,  and  Includes  claims  for  dam- 
ages like  Vaa^  In  question.  The  assodatian 
may  make  wadx  assessments  In  anticipation 
at  the  necessary  payments,  or  after  the  pay- 
ments have  been  made.  Wtaldi  course  was 
pursued  In  1898,  the  year  these  dalms  for 
damages  arose,  does  not  ivpear.  But  It  may 
be  inferred  that,  If  any  more  mon^  was  as- 
sessed and  collected  In  that  year  than  was 
equal  to  the  amounts  paid  for  current  ex- 
penses, it  has  been  refunded  to  those  who 
paid  it;  tos  such  a  course  Is  authorised  by 
section  18^  and  seems  to  be  contemplated  as 
Oia  ^per  coarse.  The  petitioner's  state- 
ment of  the  amount  of  cash  on  hand  does  not 
convey  the  Impression  that  any  has  been  re- 
served m  set  adde  to  sattity  Judgmeats  in 
these  cases. 

It  may  seem  that  these  jKovldons  of  the 
charter  would  be  sufficient,  if  effective,  to  pro- 
vide money  for  all  payments  required  to  be 
made  In  any  contingency.  But  It  ai^pears 
that,  In  the  very  saoie  sectim  wbidi  author- 
ises the  return  of  the  suri^us  of  the  assess- 
ments to  the  contributors,  provision  is  made 
tot  a  safe^  fund,  "in  order  to  ensure  ti» 
safe^  of  d^ta  due  from  the  assodatlon.** 
AasesBments  might  be  made  to  oover  all  kinds 
of  necessary  ezpei^tnres.  Wat  the  safety 
fond  Intended  to  apply  to  anytliing  less? 
Sections  18  and  19  are  very  doeely  assodated 
In  purpose,  and  th^  should  be  construed  to- 
gether. We  think  that  the  word  'Vebta,**  la 
sectloQ  19,  was  Intended  to  be  synonymous 
with  '*payments  and  expenses  of  every  char' 
acter,"  in  section  18.  It  was  the  duty  of  the 
corporaliiHi  to  assess  tor  payments  and  ex- 
oeoses.  But  it  might  fall  to  do  so,  or  It 
might  fall  to  collect,  or  contingencies  might 


arise  by  which  It  might  lose  die  security  of 
its  lien  upcm  the  logs,  w  be  unable  to  enforce 
payment  by  action  at  law,  or  claims  might 
first  be  made  known  after  the  surplus  ot  the 
assessment  had  been  redistributed  under  sec- 
tion 19;  and.  foreseeing  sodi  contlngendes, 
the  legislature  said  flat  tiie  aasodatlon  must 
provide  a  "safety  fund,"  btfore  it  assumed 
control  of  the  logs,  and  out  ot  this  safety 
fund  should  be  paid  "Judgments  and  other 
liquidated  claims."   Section  20. 

Now,  It  Is  evident  that  section  7  of  ttie 
amendatory  act  of  1860  was  Intoided  to  be 
a  substitute  for  the  safety-fond  provisions  In 
the.  act  of  1864^  wbtch  were  repealed;  and 
we  think  that  the  safety  fund  provided  for  In 
the  act  of  1880  was  Intended  for  the  security 
of  the  same  classes  of  pigments,  expenses, 
and  liabilities  as  were  secured  by  the  original 
safety  fund.  The  essential  dlfrerence  lies  In 
the  dlfferrat  manner  In  which  the  fund  Is 
made  up.  The  later  statute  uses  the  word 
"debt"  Just  as  the  former  does,  and  we  think 
with  the  same  significance.  One  or  two  au- 
thorities are  dted  by  way  of  Ulnatratlon.  In 
Hewett  T.  Adams,  SO  Me  271,  where  a  clahn 
was  made  upon  the  stodchcdders  of  a  bank, 
arising  out  of  alleged  offid&l  mismanagement 
of  the  directors,  it  was  held  that  the  word 
"debts."  used  In  Bev.  St  18B7,  c.  47,  |  73, 
was  synonymous  with  the  word  "datms," 
used  in  the  same  section,  and  that  the  pro- 
visions making  stockholders  liable  for  "debts" 
of  the  bank  would  make  them  liable  for  a 
"daim"  of  that  nature.  See,  also.  MiUdam 
Foundry  v.  Hovey.  21  Pick.  417. 

The  amount  of  available  assets  left  In  hand 
at  the  end  of  eadi  year's  operations  Is  nat- 
urally expected  to  be  smalL  The  boom  com- 
pany owns  the  booms  and  piers,  and  the  sur- 
plus of  cash  of  the  association  Is  redistrib- 
uted. But.  snrdy,  it  must  be  onderstood  that 
the  charter  contemplates  that  all  legal  lia- 
bilities of  thB  pstltloner  must  In  the  end  be 
satisfied  In  some  way,  unliquidated  claims  for 
damages  as  well  as  idmple  debts.  If  a  dalm 
for  damages  arises,  or  If  one  is  contested  and 
goes  to  Judgment,  only  after  the  assessment 
for  the  year  in  question  has  been  made,  or 
after  the  surplus  for  that  year  has  been  re- 
distributed, how  Is  It  expected  that  it  shsll 
be  paid?  GQiall  It  be  provided  for  1^  a  new 
assessment  on  the  log  owners  of  the  year 
when  the  damage  occurred?  Such  an  assess- 
ment may  be  unooUectible.  The  log  owners 
may  have  become  insolvent,  or  their  estates 
beyond  the  reach  of  legal  process.  Or  shall 
the  assessmoit  be  made  on  tiie  log  owners  for 
the  year  after  the  claim  Is  reduced  to  Judg- 
ment, in  this  case  many  years  after  tiie  dam- 
age complained  of  occurred?  Such  a  course 
may  be  unfair  and  Inequitable.  These  con- 
siderations also  lead  us  to  the  eonduslon  that 
the  safe^  fund  wap  Intaided  to  stand  for  the 
security  and  payment  of  all  sudi  dstou  and 
liabilities  which  lemaln  mqwUd.  The  fund  is 
the  annual  ciutributloD  of  log  ownoa  tor  Just 
this  purpose^  To  tto  objection  that  by  this 
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awans  the  contrlbntlons  of  the  log  owners  tot 
one  year  may  be  need  to  pay  llablUtlea  <tf  an- 
other year,  when  the  contributors  were  not 
owners,  it  may  be  replied  that  such  may  be 
the  inevitable  conBeqnence  whenever  peraws 
associate  themselves  together  in  a  corporate 
body.  The  corporate  fund  at  the  time  of  pay- 
ment p^s  the  liability,  regardless  of  who  coa- 
trlbnted  It,  or  who  were  stockholders  at  the 
time  the  liability  arose. 

We  are  therefore  of  oplnlw  that  this  safety 
fnnd  should  be  held  for  the  security  and  pay- 
ment  of  the  contingent  UablUtiea  named  In 
the  i>etitlon. 

The  Justice  before  whom  the  proceedings 
are  pending  may  flx  some  reasonable,  time 
within  which  these  liabilities  are  to  be  re- 
duced to  Judgment,  and  may  extend  such 
time.  If  It  becomes  necessary;  after  which, 
upon  payment  of  such  Judgments  by  the  asso- 
datlon  or  out  of  the  safety  fund,  the  balance 
of  the  fund  shall  be  paid  back  to  those  who 
paid  It,  or  to  their  heirs  or  assigns,  uider  the 
direction  of  said  Justice. 

Case  remanded  for  further  jaoGeedlngs  In 
aceordsnee  with  this  tq^lnlon. 


.(S3  He.  8M) 

SIBLEY  ec  sL  V.  PBN0B9C0T  LUKIBBBING 

Assnn. 

(Soprene  Judical  Oonrt  of  Uidoft  Dee.  26^ 
1890.) 

OOBPORATION— WHAT  CONSnTUTSa  —  NBOU- 
OBNCB— LIABILITY  TO  MBMBBB— PRB' 
8BNTATION  OF  CI^US. 

1.  A  "corporation  aggregate"  Is  a  collection  of 
Indlvidnals  united- fai  one  body,  under  such  a  grant 
«f  privilegei  as  Kcares  the  snccesaion  of  mem- 
beis  without  cbBogiog  the  Ideotity  of  the  body, 
and  constitutes  the  members  for  the  time  being 
one  artifidal  person  or  legal  hdng,  capable  of 
transacting  some  Und  ef  bnriness  fike  a  natural 

2.  BM,  that  the  Penobecot  Lnmberiog  Asso- 
ciation is  a  eorporstion,  and  llsble  to  its  mem- 
bers Id  actions  at  law  for  damages  sustained  by 
them  through  Its  negUgenee  In  booming  and  taft- 
Inx  their  log*. 

3.  No  du&  is  Imposed  upon  sndi  Injured  par- 
ties, either  by  the  defendant's  charter  or  by  the 
common  law,  of  presenting'  their  claims  to  the 
defendant  within  any  particular  time,  nor  are 
tber  obliged  to  present  uieir  claims  before  bring- 
ing suit. 

See  In  re  Penobscot  LnmbMing  Ass'n,  40  AtL 
180;  98  M&  891. 
(Offldsl.) 

Sxceptions  from  supreme  Judicial  court, 
Penobscot  county. 

Action  by  Qreenleaf  0.  Sibley  and  others 
against  the  Penobscot  Lumbering  Association. 
Verdict  for  plaintiff,  and  defendant  excepts, 
and  moves  for  new  trial.  Motion  and  exc^ 
tlons  overnded. 

This  was  an  action  on  the  case,  in  which 
tbe  Jury  rendered  a  verdict  of  $300.08  for  the 
I^ntiffs,  who  claimed  that  the  defendant 
corporation  had  been  guilty  of  carelessly  and 
negligently  rafting  out  and  delivering  to  them 
tbelr  logs  In  the  spring  and  summer  of  188S. 

At  tbe  dose  of  the  charge,  the  defoidant 


association,  by  Its  counsel,  requested  tbe  court 
to  rule  and  taistract  the  joiy  that  the  action 
could  not  be  malntaJnett  tat  the  t^Iowlng  nar 

sons: 

Because  tbe  plalnttSs  failed  seasonably  to 
present  their  claim  for  damages  to  the  defend- 
ant  association  that  It  might  be  Included  In 
the  assessment,  or  a  aupplanaentniy  aisosi 
ment  of  that  year  0898),  coTSring  Cbe  e^ 
penses  of  that  year. 

Because  It  was  the  doty  of  the  plaintiffs  to 
present  their  daim  for  damages  to  tbe  de- 
fendant association  within  a  reasonable  time, 
and  Hi&n  la  no  evidence  in  the  case  that  they 
ever  i^esented  their  claim  to  the  association, 
except  by  bringing  this  actlmi,  November  6, 
1897. 

Because  the  plalntUCs  were  members  of  the 
defendant  associatloii  daring  tbe  rafting  sea- 
son in  question. 

The  presiding  Justice  refused  to  give  tiie 
requested  Instructions,  and,  after  verdict  foe 
the  plaintiffs,  the  defendant  took  exceptions. 

Argued  before  PBTBRS,  a  J.,  and  DM- 
BRY,  WIBWKLL,  SAVAOO,  and  FOOLBB, 
JJ. 

P.  H.  Glllln  and  O.  J.  Hutchlnga,  for  plain- 
tiffs, a  p.  stetson  and  M.  LangtaUn*  Cor  de- 
fendant 

SAyAOB,J.  After  a  Tsrdlct  for  tho  plain- 
tiffs, this  case  comes  np  on  at  motion  tat  a 
new  trial  and  exceptions  by  the  defendant. 
Tbe  plaintiffs  claim  that,  by  reason  of  the 
negligence  of  the  defendant  in  booming  and 
rafting  their  logiC  In  Penobscot  river  daring 
tiie  season  of  1898,  tiiey  suffered  damage. 
We  do  not  think  the  defendant  can  take  any- 
tiling  by  its  motion  on  the  grounds  that  tbe 
verdict  Is  against  the  evidence  and  tiiat  tbe 
damages  are  excessive;  There  Is  student 
evidence  to  sustain  the  verdict,  and  tiie  dam- 
ages are  not  clearly  excessive; 

But  the  defendant  urges  that  tbe  plalntifbi 
are  not  entitled  to  retain  their  verdict  as  a 
matter  of  law,  and  this  p(dnt  reqalres  caiefnl 
consideration. 

The  contention  of  tbe  defendant  la,  In  Hie 
first  place,  that  It  Is  not  a  corpomtlcm  In  sndi 
sense  as  to  be  a  separate,  legal  entity,  distinct 
from  tbe  members  who  compose  tt;  that  It  Is, 
In  ^ect,  a  "corporate  partner^lp";  and  Ibat 
the  plaintiff,  being  a  member,— being  one  of 
the  partnership,— cannot  maintain  an  actton 
at  law  against  the  partnership. 

We  do  Dot  think  this  position  can  be  sos- 
talned.  The  defendant's  charter  (Prlv.  ft  Bp. 
Laws  1854,  c.  208),  Is  entitled  "An  act  to  in- 
corporate the  Penobscot  Lumber  Association." 
By  section  1,  the  association  Is  vested  with  tiie 
usual  "powers  of  corporations."  It  Is  declare 
ed  that  ttie  "corporate  power"  la  vested  In  a 
board  of  trustees.  This  last  irrovlslon  was 
amended  In  1868  (Priv.  ft  Sp.  Laws  1860,  c 
34,  S  2),  BO  that  the  "corporate  powers"  axe 
now  vested  in  the  members  of  the  association. 
The  members  named  In  tiie  charter  are  called 
"corporators."    Section  2.  Tbe  charter  pro* 
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Tides  that  the  anodation  Shall  "remain  a  cor- 
porate body"  after  the  time  named  In  tbe  first 
section  of  tbe  act,  for  the  purpose  of  settling 
np  Its  business.  Section  S6.  These  expres- 
sions from  the  charter  leave  no  doubt  of  the 
Intention  of  the  legislature  to  create  a  corpora- 
tion. The  character  of  the  body  created,  as 
drawn  from  the  general  proTlslons  of  the  char- 
ter, la  clearly  corporate.  It  does  not  possess 
every  attribute  of  a  corporation,  but  It  pos- 
seases  sufficient  It  answers  well  an  approved 
definition  of  a  "eotporatlon."  "A  'corporation 
aggregate*  Is  a  collection  of  Indlvldoala  united 
In  one  body,  onder  such  a  grant  of  privileges 
as  secures  the  succession  of  members  without 
changing  the  Identity  of  the  body,  and  con- 
stitutes the  members  for  the  time  being  one 
artificial  person  or  legal  being,  capable  of 
transacting  Some  kind  of  buBlness  like  a  nat- 
ural person."  People  T.  Assessors  of  Water- 
town.  1  HIU.  020. 

The  members  of  this  association  are  tbe  log 
owners  on  Penobscot  river  and  its  tributaries. 
They  carry  on  the  business  of  booming  and 
rafting  logs  in  the  Penobscot  boom.  Tbe 
members  may'  change  from  year  to  year,  but 
the  assocIatltKi  remains,  and  the  business  goes 
on.  The  assodatltm  Is  a  legal  aiUty,  entirely 
distinct  from  Its  members.  It  la  a  corpora^ 
tlon. 

But  the  defendant  contends,  further,  that, 
\t  It  Is  a  corporation,  It  was  not  the  Intention 
of  the  legislature  that  It  should  be  made  Uable 
to  Its  members  in  actions  at  law  for  damages 
such  as  are  claimed  In  this  case;  and.  In 
Biq^rt  of  this  position,  the  learned  counsel 
for  the  defendant  liken  this  corporation  to 
quasi  corporations,  like  municipalities  organ- 
.Ised  for  public  purposes,  and  whose  constitn- 
^t  membership  are  such  nolens  volens.  They 
also  say  that  by  statute  this  association  has 
succeeded  to  all  tbe  duties  and  IlablliUes  of 
the  Penobscot  Boom  Corporation,  and  that,  by 
a  fair  constructlou  of  its  charter,  remedies  of 
members  are  limited  to  such  remedies  as  ex- 
isted against  the  Penobscot  Boom  Corpora- 
tion; and  hence  that  persons  suffering  dam- 
age are  limited,  In  the  first  Instance  at  least 
to  the  special  remedy  provided  In  tbe  charter 
of  the  latter  corporation.  Prlv.  &  Sp.  Iawb 
L854.  c.  236.  S3;  Id.  c.  298,  S  6;  Id.  c.  290, 
{  10.  It  Is  argued,  further,  that  It  was  not 
Intended  that  actions  of  tort  should  lie  against 
this  particular  corporation,  not  only  because 
of  the  general  character  and  scope  of  the  cor^ 
poiatlon,  bnt  also,  among  other  things,  be- 
CAQM  the  charter  does  not  give  the  right  to 
sue  and  Impose  tbe  liability  of  being  sued, 
and  because  there  Is  no  corporate  fund  pro- 
vided out  of  which  Judgments  for  damages 
can  be  satisfied.  We  shall  not  review  the 
authorities  dted  by  counsel,  nor  discuss  the 
positions  taken  by  them,  further  than  to  point 
out  that  tbey  are  not  applicable  to  the  facts 
In  this  case. 

This  association  Is  not  a  qnasl  corporation. 
It  Is  not  like  a  municipal  corporation.  Only 
la  a  limited  seme  Is  It  a  public  corporation. 


BBPOaTBB.  (Ila. 

It  Is  rather  a  corporation  organized  solely  tat 
the  convenience  and  profit  of  Its  members,— 
not  a  profit  earned  and  distributed  as  a  dlv^ 
dend,  but  a  profit  saved  In  the  Increased 
convenience  and  the  lessened  expense  of  boom- 
ing and  rafting  their  logs  by  a  single  Instru- 
mentality, under  one  management  A  mu- 
nldpallty,  even,  la  liable  for  acts  of  negli- 
gence In  the  transaction  of  such  business  as 
It  may  lawfully  do  for  profit,  as  distinguished 
from  the  exercise  of  Its  governmental  or 
public  functions.  Monlton  v.  Scarboroogb,  71 
Me.  287.  But  beyond  any  considerations 
arising  from  the  statutory  character  of  the 
defendant  corporation,  we  think  It  clearly  ap- 
pears from  the  charter  Itself  that  this  corpora- 
tion has  the  power  to  sue,  and  Is  subject  to 
being  -sued,  like  other  business  corporations, 
and  that  It  Is  specifically  made  liable  to  suit 
for  damages  to  log  owners  occurring  through 
the  negligence  of  the  COTporation.  In  the 
first  place,  tbe  corporation  la  vested  with  the 
usual  powers  of  corporations.  That  Includes 
the  power  of  suing,  and  we  think,  Inciden- 
tally, the  liability  of  being  sued.  Hien,  if 
that  is  not  enough,  secti^ma  10  and  11  provide 
for  suits  by  members  against  the  corporation; 
and  section  11  Impliedly,  but  clearly,  recog- 
nizes the  right  of  a  log  owner  to  maintain  an 
action  at  law  to  recover  damages  caused  by 
negligence.  That  section  provides  a  remedy 
by  summary  process  tor  any  ovnier  of  lum- 
ber who  may  sufiFer  loss  or 'damage  through 
the  negligence  of  the  association,  but  the 
summary  process  Is  glv^  "In  addition  to  his 
common-law  rights."  This  last  phrase  has 
no  significance,  except  upon  the  assumption 
that  such  injured  party  has  a  remedy  also  at 
common  law. 

As  to  tbe  suggestion  that  no  fund  la  pro- 
vided for  the  payment  of  damages  such  as 
these,  we  think  it  l8  well  answered  by  the  pro- 
visions of  section  18^  by  which  the  corporation 
Is  given  the  power, .  to  which  Is  added  the 
duty,  of  raising  a  fund  by  assessment  "in  or- 
der to  meet  all  payments  and  expenses  of 
every  character."  If  It  has  no  fund,  it  has 
the  power  to  create  one,  and  It  is  Its  doty  to 
do  so.  If  the  necessity  for  It  arises.  But  it 
has  a  fond.  It  Is  compelled  to  accumulate  a 
safety  fund.  Priv.  &  Sp.  Laws  1869,  c.  34. 
S  7.  And  we  hold  elsewhere  (tn  re  Penobscot 
Lumbering  Ass'n,  93  Me.  891.  45  AtL  290}  that 
this  safety  fund  Is  for  the  security  and  pay- 
ment of  all  debts,  inctbdlng  claims  like  tbe 
one  In  this  case. 

We  need  to  examine  only  one  other  ground 
of  defense  under  the  motion.  Tbe  charter  of 
the  defendant  provides  for  the  appointment  of 
boom  commissioners.  Section  25.  "Whenever 
five  or  more  persons  Interested  In  lumber 
shall  apply  to  said  commissioner  in  writing, 
to  visit  said  boom  and  structures  for  the  pur- 
pose of  examining  the  manner  and  mode  said 
logs,  lumber,  masts  and  spars  are  being  rafted 
and  secured,  and  see  that  the  trips  and  pas- 
sage-ways are  properly  guarded,  and  also  to 
examine  into  and  detemdne  whether  aald 


Digitized  by  Google 


Ue.) 


CHAPMATT  T.  DBOBOW. 


296 


boom  Is  safe  and  aecnre,  and  being  managed 
In  the  best  posrible  manner  for  the  lumbering 
lntoest,  and  the  safety  and  security  of  the 
logs  and  lumber  In  their  care  and  custody,  said 
commissioners  shall  forthwith  proceed  to  ex- 
amine Into  and  determine  upon  all  matters 
relating  to  tbe  boom  as  contemplated  In  this 
section,  •  •  •  and  If  tbe  aald  as^latloa 
shall  fully  and  faithfully  do  and  perform  all 
the  reqnir^ents  and  directions  of  said  com- 
missioners, then  and  In  that  case  said  associa- 
tion shall  not  be  responsible  for  any  Iraa  or 
damage  which  may  arise  and  accrue  to  any 
owners  of  lumber."  Section  26.  Two  such 
applications  were  made  In  the  summer  of 
and  the  reports  of  the  boom  commission- 
ers thereon  are  in  the  case.  The  defendant 
claims  that  It  compiled  with  the  directions  of 
the  boom  commlssiODers,  and  that  It  Is  there- 
by relieved  from  liability  In  this  suit  There 
Is  no  presumption  that  the  defendant  compiled 
with  these  directions,  and  we  think  the  evi- 
dence falls  to  show  that  It  did  In  all  respects. 
Pnrtber,  the  testimony  tends  to  show  that  tbe 
defendant's  liability  arises  largely,  If  not  en- 
tirety, out  of  alleged  acta  of  n^Ugence  prior 
to  the  examinations  made  by  the  boom  com- 
missioners, namely,  the  failure  to  employ  sea- 
sonably a  sufficient  number  of  men  to  boom 
and  raft  the  logs.  And  as  to  expressions  of 
sati^factIoa  found  In  their  r^rts,  In  relation 
to  tbe  manner  lu  which  the  work  was  being 
done,  we  can  (mly  say  that  we  cannot  substi- 
tute the  opinion  of  the  commissioners  for  the 
verdict  of  the  Jury.  This  defense  cannot 
avan. 

At  the  close  of  the  charge  of  the  presiding 
Justice,  the  defendant  requested  the  court  to 
Instruct  the  jnry  that  tbe  action  could  not  be 
maintained,  (1)  "because  the  plaintiffs  failed 
seasonably  to  present  their  claim  for  damages 
to  the  defendant  that  It  might  be  Included  hi 
the  assessment  6r  a  supplementary  assees- 
ment  of  that  year  (1898),  covering  the  ex- 
penses of  that  year";  and  (2)  "because  it  was 
the  duty  of  the  plaintiflTs  to  present  their 
claim  tor  damages  to  the  defendant  within 
a  reasonable  time,  and  there  Is  no  evidence 
in  the  case  that  they  ever  presented  their 
claim  to  the  defendant  except  by  bringing  this 
action,  November  6, 1S07."  The  presiding  Jus- 
tice declined  so  to  rule,  and  the  defendant  ex- 
cepted. 

We  perceive  no  merit  in  tbe  exceptions. 
The  statute  which  made  these  plaintiffs  mem- 
bers of  the  defendant  association,  and  subject- 
ed thcAr  logs  to  the  defendant's  booming  and 
rafting,  nowhere  Imposes  upon  the  ^alntlffs 
tbe  duty  of  presenting  their  claim  to  the  de- 
fendant within  any  particular  time,  and  cer- 
tainly they  were  under  no  common-law  obliga- 
tion to  do  so.  Nor  were  the  plaintiffs  obliged 
to  present  their  claim  before  bringing  suit 
and  they  may  bring  suit  at  any  time  within 
■Ix  years. 

The  remaining  exception  has  been  consld- 
ered  already  In  the  discussion  concerning  the 


corpora  diaaetMr  at  the  dtfendut  aisoda- 

tiflU. 

Motion  and  excepthmi  ov^mled. 


(93  Me.  3TS) 
OHAFMAN  V.  DBCBOW. 

(Bopreme  Judicial  Oourt  of  Maine.  Dee.  20, 
1809.) 

0NLICENSBD  DOO— PUBUO  NTTISANOB— RIGHT 
TO  KILL— WORRTINa  DOHBSTIG  AHIHAU. 

1.  By  the  oommou  law,  a  dog  h  property,  tar 
an  injury  to  which  an  action  will  He. 

2.  An  nnlicenaed  dog  may  not  be  killed  as  a 
public  nuisance  by  a  private  person  who  does 
not  suffer  damages  therefrom  peculiar  to  Mmsdf, 
and  distinct  from  the  injniy  to  the  pnUi& 

3.  Tbe  statute  (Rev.  St  &  80,  1  2)  which  pro- 
vides for  kilUng  unlicenaed  dogs  by  a  constable 
only,  under  a  warrant  implied^  forbids  kHHng 
by  any  other  person. 

4.  Rev.  St  c.  30.  f  2,  provides  that  "any  per- 
son may  lawfully  kill  a  d<^  «  •  «  touni 
worrying,  wounding  or  killing  any  domestic  ani- 
mal, ontmde  of  tbe  indosnre  or  immediate  care 
of  bis  owner."  Held,  under  this  statute.  It  Is 
not  enough  that  the  dog  may  have  worried  or 
killed  a  domestic  aalmal  before,  nor  that  there 
is  a  belief  or  aHirehensIon  that  he  intends  to  do 
BO,  to  jofitify  the  killing,  but  he  omst  be  in  tbe 
act;  tbe  worrying  and  the  shooting  must  be  sub- 
stantially at  the  same  time. 

State  V.  Harrimaa,  76  M&  662,  dfstingoldied. 
(OffidaU 

Exceptions  from  saprme  Judicial  comt, 
Knox  conn^. 

Action  by  Sanford  A.  Cbapman  against 
Charles  H.  Decrow.  ThlE  was  an  action  of 
trespass  ta  recover  tbe  value  of  a  dog  kUled 
by  the  defMidant  and  belonging  to  tbe  i^aln^ 
tiff.  The  Jury  found  for  the  plalntUCL  De- 
fendant excepts.  Overruled. 

Tbe  defendant  In  jnstlflcation  for  killing 
tbe  dog,  claimed  that  the  dog  was  trespassing 
on  his  premises,  and  was  then,  or  had  been 
immediately  before  the  shooting,  engaged  with 
two  other  dogs  in  chasing  and  worrying  his 
domesticated  animals,  viz.  tame  rabbits,  and 
that  the  dog  was  at  the  time  outside  of  the 
IncloBure  or  Immediate  care  of  bis  owner. 

The  dog  was  killed  on  the  24th  day  of 
April,  1887,  and,  as  appeared,  bad  not  been 
registered  or  licensed  for  that  year  as  ih^ 
vided  by  law,  although  he  had  been  licensed 
for  the  preceding  year,  and  was  then  wear^ 
Ing  a  collar. 

Tbe  plaintiff  was  allowed  to  state  what 
was  the  fair  market  value  of  tbe  dog  at  the 
thne,  which  was  objected  to  by  the  defend- 
ant on  the  ground  that  unless  the  plaintiff 
could  show  that  the  dog  was  licensed,  and 
that  he  had  a  right  to  keep  him  aeowdtnc  to 
law,  he  bad  no  market  value. 

The  Oourt:  "I  don't  think  that  element 
comes  in  here.   I  shall  rule  against  that" 

When  tbe  plaintiff  rested  his  case,  counsel 
for  defendant  moved  a  nonsuit  on  tbe  ground 
that  an  unlicensed  dog,  outside  of  the  owner's 
premises,  cannot  have  a  property  value;  cit- 
ing chapter  287  of  tbe  Public  Laws  of  1803. 
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Tb«  Gonrt:  'Vor  the  purposM  ct  Ola  trial. 
I  make  tbe  rnUng  that  a  dog  !■  ^ropwty." 
To  this  ruling  the  defendant  took  an  excep- 
tion. 

The  presiding  Justice,  In  part,  Instrncted  the 
]1U7  as  foUows:  "The  defense  takes  the  posi- 
tion that  In  this  case  there  was  no  property 
In  this  dog  to  his  owner;  that  he  was  a  nui- 
sance; that  any  person  could  kill  and  slay 
him  because  be  was  not  licensed  and  regis- 
tered according  to,  the  statute  of  this  state. 
I  rale  against  that  prcqweltlon.'* 

Upon  the  question  of  Justification,  the  de- 
fendant requested  the  presiding  judge  to  ta- 
atnuA  the  jury  '^t  If  tbe  jury  find  that  at 
tike  tfane  itf  the  shooting  ot  the  dog  be  had 
klllad  or  wounded  the  defendant's  domesti- 
cated animals  oa  the  dtfendant^s  premises, 
and  was  again  there  apparently  for  the  pur- 
pose of  destroying  others,  the  defendant 
woidd  not  be  liable  for  kllUng  the  doft  but 
would  be  JustlSed  In  w  doing,  even  thoo^ 
the  dog  was  not  at  the  time  In  the  act  of 
destroying  or  worrying  the  animals  afore- 
said," which  requested  instruction  was  not 
glTen,  except  as  It  may  appear  In  the  charge 
In  respect  to  such  Justification  the  presiding 
Judge  instructed  the  Juiy  as  follows: 

"It  Is  when  he  Is  found  In  the  acL  It  Is 
not  tot  puntehment  to  the  dog.  Therefore 
It  Is  not  for  an  act  which  he  has  heretofore 
done.  If  he  had  killed  ever  so  many  rabbits 
for  the  defendant  hours  b^re,— on  the  day 
before,— he  had  no  right  to  touch  the  dog." 
"It  Is  when  he  Is  found  in  the  act"  "Bear  In 
mind,  It  Is  while  the  dog  Is  found  In  the  act 
What  Is  the  act?  Well,  my  estimation  Is,  tbe 
worrying  and  the  shooting  must  be  Bubatan* 
tiaDy  at  the  same  time."  To  which  Instruc* 
tims  and  refusal  to  instruct,  the  defendant 
had  exceptions. 

Cbarge  to  the  Jury: 

"Qentlemen  of  the  Jnry:  TlilS  ftcti<m  Is  to 
recover  damages  for  the  loss  of  a  dog  by 
shoothtf.  That  tiie  dog  was  shot  no  ques- 
tion Is  made.  I  don't  know  as  any  question 
la  really  made  that  the  defendant  shot  the 
d(«,  or  OTdered  him  to  be  shot,  so  as  to  be 
responsible  therefor.  If  there  Is  any  responsi- 
bility da  any  one.  If  his  hired  man  or  agent 
shot  the  dog  by  his  direction  or  6rder,  or  by 
his  assent  then  he  would  be  liable;  and  so 
would  the  agent  be.  If  It  be  proved  or  ad- 
mitted that  the  responsibility  for  ahootfa^  tbe 
dog  attaidies  to  the  defendant,  and  that  the 
dog  was  at  the  time  erat  on  tiie  premises  oC 
tbe  defendant,  but  doing  no  Injtiry,  nor  wor- 
rying his  domesticated  rabbits,  he  would  be 
liable  to  pay  the  value  of  the  dois,  hi  this  case, 
unless  there  be  some  other  Justification  tor  it 

"Now,  In  the  first  place,  tbe  defendant 
takes  tiie  position  that  there  Is  no  property 
value  In  a  domesticated  dog.  I  do  not  con- 
cnr  In  that  proposition.  I  rule  against  It  A 
dog  has  value  in  tiiis  state,  by  our  laws,  in 
most  respectS)  the  same  as  any  other  prop- 
erty; and  no  man  has  a  right  to  kill  another's 
di^  unless  the  dog  Is  violating  a  statutory 


provision.  Tbe  defense  takes  the  position 
that  In  tills  ease  there  was  no  property  in  this 
dog  to  his  owner,  that  he  was  a  ntilsance; 
that  any  person  could  kill  and  slay  bim.  be- 
cause he  was  not  licensed  and  regtstered  ac- 
cordliv  to  the  statute  in  this  state.  I  rule 
against  that  j^trpotftion.  I  tiilnk  tlie  ques- 
tion of  ycense  or  no  Uoens^  registration  or 
no  registration,  is  between  the  owner  of  tiie 
dog  and  the  ttat^— a  question  ot  finance,  af- 
fecting fHiIy  the  oifrner  of  the  dog  and  tiie 
itate,— and  the  want  of  registration  does  not 
authorise  the  kilUi^  oC  the  dog. 

"Z  make  these  ndlngs  as  matters  of  law. 
If  I  am  wrong  on  eltiiw  of  than,  the  case 
can  be  taken  to  and  aettied  In  the  law  court 
above;  and,  tf  I  am  in  erowv  that  error  can 
be  rectified,  and  tiie  case  sent  back  to  be 
tried  on  tiie  true^  admlatiUe  grounds,  if  I 
have  misstated  them. 

"But  the  defense  does  not  stop  hoe.  There 
is  a  very  severe  statute  towards  tbe  owner 
of  dogs  doing  mischief,  which  onbodles  one 
expression  or  descrlpthm  of  the  common  law 
of  the  state,  which  reads  aa  I  will  read  to 
you,  and  which  has  beoi  stated  to  yon  tai 
different  fOrma:  Towns  m^  pass  by-laws  to 
regulate  the  going  at  large  of  dogs  therein.* 
Towns  may  r^ulate  the  goli«  at  large  of 
dogs  by  l^-laws.  There  are  none  hen  that 
have  been  called  to  our  attention. 

"  'When  a  dog  does  dami^  to  a  person  ot 
his  property,  his  owner  or  keeper,  and  also 
the  parent,  guardian,  master,  or  mistress  of 
any  minor  or  seryant  who  owns  or  keeps  such 
dog,  forfeits  to  the  person  lujm«d  double  the 
amount  of  the  damage  done^  to  be  recovered 
in  an  action  of  treqMss.' 

**Toa  see  there  Is  a  remedy  agataut  tbe  own- 
er of  a  dog  for  any  damage  done  by  the  dog 
to  a  person  or  his  property,  and  tiie  remedy 
is  severe.  But  that  Is  not  this  case.  It  is 
not  a  case  between  tbe  ownej  of  property  and 
the  owner  of  a  dog  for  Injury  done  ,by  the 
dog,  but  the  owner  of  a  dog  tm  the  un- 
justifiable shooting  of  his  dog. 

"  'Any  person  may  lawfully-  kill  a  dog  tiiat 
suddenly  assaults  blm  or  anotb»  person  ^rhm 
peaceably  walking  or  riding.*  And  here 
comes  a  portion  applicable  here:  "May  law- 
fully kilt  a  dog  who  la  found  worrying, 
wotmdlng,  or  killing  any  domestic  animal 
outside  of  the  inclosure  or  Immediate  care 
of  his  owner.' 

"So  ttie  defense  here  sets  up  Its  justifica- 
tion on  this  statute,  namely,  as  they  contend, 
that  this  dog  was  foui^  at  the  time  tie  was 
killed,  worrying  the  domesticated  rabbits  of 
the  defmdant  or  of  the  person  who  killed  tin 
dog,  or  person  whose  agmt  or  servant  killed 
him.  Now,  If  that  be  made  out  It  Is  a  per- 
fect justification  by  this  defendant  If  the  fSct 
Is  ascertained  by  the  jury  tliat  when  he 
killed  the  dog,  the  dog  waa  found  worrying 
his  domesticated  rabbits.  It  Is  not  alleged 
the  dog  killed  any  at  that  time,  but  that  he 
was  endeavoring  to  kill  them,— that  lie  waa 
worrying  them;  and,  aa  severe  as  it  may 


Digitized  by 


Google 


GBAFMAJI  T.  DECKOW. 


297 


■eem,  an  owner  of  domesticated  nbblta, 
catchlns  the  dog  ('flndlng  bUa,'  to  use  the 
words  of  the  statute,  In  the  act  of  worrying 
the  rabbits  himself,  as  the  clrcumBtances 
would  be  here,  If  at  all),  had  a  perfect  right 
to  shoot  him  on  the  spot  That  Is  the  de- 
fense 00  the  facts  In  this  case;  the  other  de- 
fense being  upon  l^al  proposttions,  more 
strictly. 

**It  Is  when  the  dog  Is  found  In  the  act  It 
Is  not  for  punishment  to  the  dog.  Therefore 
It  Is  not  for  an  act  which  he  has  heretofore 
done.  If  he  had  killed  ever  so  m&ny  rabbits 
of  the  defendant  hours  before,  days  before, 
on  the  day  before,  the  defendant  had  no  right 
to  touch  the  dog.  His  ^medy  would  be  In  an- 
other form  for  the  damages  done  by  the  dog. 
The  object  of  the  statute  Is  tar  the  preren- 
tlon  of  Injury  to  property,  and  he  has  a  right 
to  shoot  the  dog  when  found  worryU^  his 
domestic  animals,  so  as  to  prevent  Injnry  and 
killing  of  these  rniiprmiji, 

**Now,  gentlemen,  It  may  be  a  rery  nice 
question  to  know  when  the  worrying  of  ani- 
mals begins  and  when  It  ends.— to  know 
when  a  dog  had  worried  tbem  and  had  ceased 
to  worry  them,  or  whether  he  continues  to 
worry  theni,— and  I  think  It  is  a  question  of 
fact  for  the  Jury  to  decide;  but  I  can  glre  a 
general  illustration,  a  general  statement  or 
proposition  which  may  touch  somewhere 
nearly  the  dUferent  contentions  of  the  par- 
t]e«,— the  contention  of  the  plaintiff  and  the 
contention  of  the  defendant.  Bear  in  mind. 
It  Is  while  the  dog  Is  found  In  the  act  What 
Is  the  act?  Well,  my  estimation  is*  the  wor- 
rying and  shooting  must  be  at,  substantially, 
the  same  time,  because,  as  1  have  already  in- 
timated, for  past  worrying  there  is  no  right 
of  shooting.  For  present  worrying  there  is  a 
right,  and  I  can  conceive  of  cases  wbere  it 
would  t)e  close  and  difficult  to  decide.  But 
the  facts  In  this  case  are  not  for  me.  bnt  for 
you,  to  determine  upon  the  evidence. 

"Now,  If  the  dog  had  been  worrying  the 
defendant's  rabbits,  but  had  ceased  bis  chase, 
and  had  retreated  from  the  immediate  prem- 
ises where  the  worrying  was  done,  and  had 
gone  so  far  off  on  his  retreat  that  It  should 
be  reasonably  apparent  to  the  owner  of  the 
rabbits  that  be  had  ceased  his  chase  and  gone 
away,— that  the  work  had  been  done,  and  was 
not  to  be  continued,— I  think  he  had  no  Justi- 
fication for  shooting  the  dog.  As  a  le^ 
proposition,  that  would  not  be  during  the  act, 
bnt  after  the  act  But  if  the  black  dog  (the 
one  In  question,  the  one  shot)  had  been, 
eltber  alone  or  In  consort  with  the  other  dt^a* 
worrying  the  defendant's  rabbits,  and  had 
been  merely  momentarily  checked  or  held  at 
bay  by  the  ^rls  at  the  door,  or  the  hired  man, 
or  anybody  else,  and  the  dog  had  not  quit  the 
diase,  bat  was  still  intent  upon  It  at  a  little 
distance  out  of  his  tracks  from  where  he  bad 
previously  begun  to  worry  the  animals,  and 
be  was  stiH  Intent  upon  the  act  of  worrying, 
—eltber  returning  or  ready  to  return  as  soon 
aa  the  obstmctions  for  getting  at  the  nbUts 


were  removed  from  lilm,— I  think  you  would 
be  authorized,  if  yon  see  fit,  to  say  that  the 
worrying  and  killing  were  c»«xlBtent  acts, 
concurrent  acts,  done  at  the  same  time;  that 
they  were  one  transaction. 

"Now,  the  proposition  which  I  first  stated 
is  the  one  on  which  the  plaintiff  more  par- 
ticularly relies.  And  he  goes  further,  and 
says  that  the  dog  was  not  tbere  at  all,  and 
even  If  be  had  been,  and  had  been  oigaged 
in  worrying  the  animals,  he  had  given  up  the 
chase,  and  was  retreating,  and  at  sudi  dis- 
tance that  It  was  a^wrent  to  the  owner  of 
the  animals  tiiat  the  dog  had  given  up  the 
chase.  And,  if  such  were  proved,  It  would 
subject  the  defendant  to  liability.  There  Is 
no  other  ground  for  Justification. 

"Now.  the  defendant  contends  that  the  dog 
had  not  given  np  the  chase;  that,  while  he 
might  have  gone  out  of  his  tracks,— sliled  off, 
—he  was  Intending  to  return,  and  wa«  only 
held  at  bay.  And  npon  these  different  con- 
tentions yon  are  to  examine  the  facts.  Now, 
which  contention  is  true?  Yon  have  beard 
the  counsel  elaborate  them  very  carefully, 
and  it  Is  for  you  to  decide  whether  the  shoot- 
ing was  done  while  the  dog  was  found  there, 
if  the  dog  was  found  there;  whether  the 
i&ooting  was  done  while  the  dog  was  &i- 
gaged  In  worrying,  or  whether  it  was  after 
he  had  done  the  worrying;  wliether  it  was 
one  act,  or  different  and  separate  acts,  as  to 
time.  Tou  see,  a  space  of  time  would  make 
them  different  acts.  If  the  dog  was  away 
wbere  he  could  not  act,  his  worrying  was 
ended;  or,  if  It  was  another  time,  it  could 
not  be  held  to  be  the  same  thing.  Therefore 
it  is  that  if  the  dog  was  there  the  night  be- 
fore, that  would  have  nothing  to  do  with  this 
alleged  Justification,  because  it  would  be  a 
past  offense  on  the  part  of  the  dog*  It  would 
be  past  misconduct,  and  not  present  miscon- 
duct 

*T  don't  know  as  I  can  state  this  proposi- 
tion any  more  plainly.  The  dog  must  be 
found  in  the  act  The  act  of  the  dog  and 
the  act  of  the  shooting  must  be  so  closely  con- 
nected as  to  be  concurrent  acts,— as  (o  be  es- 
sentially done  at  the  same  time.  It  must  be 
one  offense,  and  one  condign  punishment  .for 
it  done  at  the  same  time. 

"Tlie  plaintiff  contends  that  the  dog  was  not 
there  at  all,  and.  If  this  was  the  dog  seen 
about  there,  he  was  not  at  the  defendant's 
house,  and  was  not  at  the  worrying  at  all. 
Some  question  has  been  nude  here  as  to 
whether  the  defendant's  witnesses  identified 
this  particular  dog.  1  suppose  It  would  not 
be  contended  that  the  dog  killed  was  not  the 
guilty  dog,  If  he  was  there,  and  that  the  dog 
killed  belonged  to  the  plaintiff.  Bnt  the  more 
particular  stress  which  the  plaintiff  lays  up<n> 
the'  circumstances  of  the  case  is  that  If  the 
dog  had  been  there,  if  be  bad  done  any  worry- 
ing, he  had  ceased  to  do  any  wtarrylng,  be  had 
fled;  he  had  given  up  his  instinctive  scent, 
and  was  not  continuing  it;  and  that  anybody 
could  have  seen  It;  that  the  owner  could  have 
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weea  It,  and  the  hired  man  could  bare 
tt;  and.  If  the  dog  was  the  culprit  it  was 
for  something  that  he  had  done,  and  not  for 
what  be  was  doing. 

"The  proposition  of  Qie  other  side  Is  that, 
substantially  and  Tlrtnallj,  the  worrying  and 
the  uning  were  done  at  one  time.  And.  as 
you  find  wbetbor  or  not  the  iog  was  shot 
while  worrying  the  little  animals  of  the  de- 
fendant,—as  yon  find  that  question,— so  you 
will  be  authorized  to  find  (or  the  pklntifC  vt 
the  defmdant,  so  far  as  tbla  point  Is  conc«n- 
ed.  And  comisel  hare  been  very  urgent  about 
It  And  dog  cases  are  Interesting  cases  to  the 
owners.  Dogs  are  prised  by  their  owners,  and 
are  rery  annoying  to  the  persons  who  are 
troubled  by  them.  This  case  Is  to  be  decided 
somewhat  upon  the  definitions  given  yon. 
And.  to  r^ieat  a  little,  at  the  time  the  dog 
was  shot,  was  he  still  engaged  in  worrying 
these  rabbits,  if  he  had  worried  them  before, 
or  was  that  a  past  act?  Was  it  being  re- 
peated and  continued  along,  or  bad  It  ceased? 
There  Is  the  distinction  yon  have  to  draw, 
fairly,  under  all  circumstances;  and,  as  you 
find  It,  the  verdict  must  fall  on  one  side  or 
the  other,  bo  far  aa  this  point  Is  concerned. 

Argued  before  EMERY,  HASKELL,  WIS- 
WELL.  STROUT,  and  SAVAGE,  JJ. 

O.  E.  &  A.  8.  LIttlefleld,  for  plaintiff.  D.  N. 
Mortland  ft  U.  A.  Johnson,  for  defendant 

STBOUT,  J.  Treapaaa  for  killing  plaintlflTs 
dog.  Defendant  claimed  that  the  dog  was 
trespassing  oo  bis  premises,  and  was  "then, 
or  had  been  immediately  before  the  shooting, 
engaged,  with  two  other  dogs,  in  chasing  and 
worrying  bis  domesticated  animals,  to  wit 
tame  rabbits,"  and  that  the  killing  was  there- 
fore Justified. 

The  dog  had  not  been  licensed  for  that  year 
as  provided  by  chapter  287  of  the  Laws  of 
1893,  though  it  had  been  the  previous  year. 
The  defendant  claimed  that  because  he  was 
not  licensed,  there  was  no  property  in  him, 
and  that  anybody  had  the  right  to  kill  bim, 
and  therefore  the  owner  had  no  redress. 

The  first  exception  Is  to  the  ruling  of  the 
presiding  Justice  "that  a  dog  is  proper^," 
and  to  the  instruction,  "The  defense  takes  the 
position  that  In  this  case  there  was  no  prop- 
erty In  this  dog  to  his  owner;  that  he  was  a 
holsance;  that  any  person  could  kill  and  slay 
him,  because  he  was  not  licensed  and  regis- 
tered according  to  the  statute  of  this  state. 
I  rule  against  that  proposition." 

By  the  common  law,  a  dog  is  property,  for 
an  Injury  to  which  an  action  will  lie.  Wright 
T.  Hamscot  1  Saund.  84;  AthlU  v.  Corbet  Cro. 
Jac  468.  But  larceny  could  not  be  committed 
of  a  dog.  But  by  St  7  &  8  Geo.  IV.  It  Is 
made  a  mlsdemeancnr  to  steal  one. 

In  State  v.  McDuffle,  84  N.  H.  626,  It  Is  said: 
**DogB  are  domesticated  or  tame  animals,  and 
as  much  the  subject  of  property  or  ownership 
as  horses,  cattle,  or  sheep.  Trespass  or  trover 


will  lie  for  them."  In  State  r.  Harriman,  TO 
He.  562,  where  It  was  held  by  a  dlrlded 
court  ttiat  a  dog  was  not  a  domestic  animal, 
within  the  statute  making  It  a  criminal  of- 
fense to  kill  or  wound  a  dcHuestlc  animal.  It 
was  said,  "The  dog  Is  recognized  as  prop&rty 
so  far  as  to  afford  a  cIvU  remedy  for  an  In- 
Jury,  but  seldom.  If  ever,  any  other." 

If,  as  claimed  by  defendant  the  fact  tiiat 
this  dog  was  not  licensed  for  that  year  ren- 
dered blm  a  nuisance,  ^Ich  Is  not  admitted, 
he  would  be  a  pubUc  nuisance;  and  no  Indl- 
rldoal  was  antborlzed  to  abate  It  unless  be 
was  suffering  damages  therefrom  peculiar  to 
himself,  and  distinct  from  the  Injury  to  the 
pubUC.  OortbeU  r.  Holmes.  87  Me.  27,  82 
Ati.  715. 

But  the  defendant  claims  that  the  statute 
of  1893  has  by  Implication  outlawed  all  dogs 
not  registered  as  therein  provided.  That  act 
provides  for  an  annual  registration  of  dogs 
before  the  1st  day  of  April,  and  imposes  a 
penalty  upon  the  owner  If  he  falls  to  so  reg- 
ister. Section  10  requires  the  selectmen  "with- 
in ten  days  from  the  first  day  of  May  to  Issue 
a  warrant"  for  killing  unlicensed  and  uncol- 
lared  dogs. 

No  authority  to  kill  them  Is  given  under 
this  statute,  except  to  a  constable  acting  un- 
der such  warrant  which  cannot  Issue  before 
the  1st  day  of  May,  nor  after  the  lapse  of 
10  days  thereafter.  The  legislature  evidently 
contemplated,  notwithstanding  the  require- 
ment for  registration  before  April  1st  that 
dogs  might  be  registered  and  licensed  at  a 
later  date;  for  In  the  same  section  which  re- 
quires registration  before  April  1st  It  is  pro- 
vided that  "a  person  becoming  the  owner  or 
keeper  of  a  dog  after  the  first  day  of  April, 
not  duly  licensed,  shall  cause  tt  to  be  regis- 
tered," ete.,  "as  provided  above." 

It  may  be  that  the  owner  who  falls  to  reg- 
ister his  dog  before  April  Ist  may  be  liable 
to  the  penalty  prescribed,  but  If  he  sells  the 
dog  at  any  time  after  that  date,  the  then  own- 
er may  register  him  and  protect  him  against 
the,  warrant  In  the  constable's  hand;  and,  as 
revenue  appears  to  be  one  object  of  the  act 
it  would  seem  that  the  owner  who  neglected 
to  register  on  April  1st  might  do  so  later. 
This  dog  was  shot  April  24th,  l)efore  the  mu- 
nicipal officers  were  authorized  to  Issue  a  war- 
rant 

It  win  be  noticed  that  this  act  provides  only 
for  killing  unlicensed  dogs  by  a  constable  un- 
der a  warrant  snd  Impliedly  forbids  killing 
by  any  other  person. 

The  postponement  to  May  Ist  of  the  au- 
thority to  the  municipal  ofi3cers  to  Issue  a 
warrant  Indicates  an  Intention  to  allow  the 
negligent  owner  opportunity  to  repair  his  for- 
getfulness. 

But  it  Is  said  that  section  11.  whidi  pro- 
vides a  dvll  liability  for  stealing  or  killing  a 
registered  dog,  by  Implication  outlaws  all  that 
are  not  registered,  and  authorizes  anybody  to 
steal  or  kill  them.  If  this  provision  adds  any 
remedy  not  known  to  the  common  law,  It  cer- 


Digitized  by  Google 


JAHESOK  T.  WELD. 


299 


tainly  does  not  take  ayny  rights  prerlonsly 
existing  by  It 

The  defendant  Justified  the  killing  npcm  the 
ground  that  the  dt^  wag  worrying  his  rabbits. 
He  asked  the  court  to  lostruct  the  Jnry  **that 
If  tlie  Jnry  find  that,  at  the  time  of  the  shoot- 
ing of  the  dog,  he  had  killed  or  wounded  the 
defendant's  domesticated  animals  on  the  de- 
fendant's premises,  and  was  again  there  ap- 
parently for  the  parpoee  of  destroying  others, 
the  defendant  would  not  be  liable  for  killing 
the  dog,  but  would  be  justified  in  so  doing, 
even  though  the  dog  was  not  at  the  time  In 
the  act  of  destroying  or  worrying  the  animals. 

This  instruction  was  refused,  and  rightly 
so.  It  was  too  broad.  'Rer.  St  c  80,  {  2, 
iworides  that  "any  perscm  may  lawfnU|>  kill 
a  doc  that  suddenly  assaults  him  or  another 
petson,  when  peaceably  walking  or  riding,  or 
la  found  worrying,  wounding  or  killing  any 
domestic  animal,  outside  of  the  Indosure  or 
Immediate  care  of  his  owner."  Under  this 
statute  It  Is  not  enough  that  the  dog  may  have 
worried  or  killed  a  domestic  animal  before, 
nor  that  there  Is  a  belief  or  apprehension  that 
he  Intends  to  do  so,  to  Justify  the  killing;  but 
he  most  be  In  the  act,  or,  hi  the  language  of 
the  charge  In  thit  case,  '*the  worrying  and  the 
shooting  must  be  substantially  at  the  same 
time.**  **If  he  had  been  worrying  the  defend- 
ant's rabbits,  and  had  been  merely  momoi- 
tarlly  diedud  or  held  at  bay  by  the  girls  at 
the  door,  or  the  hired  man,  or  anybody  else, 
and  the  dog  had  not  quit  the  chase,  but  was 
still  intent  at  a  little  distance  from  out  his 
tracka  where  he  bad  previously  begun  to 
WfHTy  the  animals,  and  he  was  still  Intent 
upon  the  act  of  worxylng,— either  retnmlng, 
or  ready  to  letnm  as  soon  as  the  obstructions 
for  getting  at  the  labbllB  were  removed  from 
him,— I  think  you  would  be  authorised.  If  yon 
■ee  fit,  to  say  that  bis  worrying  and  killing 
were  co-existent  acta,  concurrent  acta,  done  at 
tiie  aame  time;  that  they  were  one  tranaao- 
tlon." 

The  defendant  has  no  reason  to  cMuplaht 
of  this  InatmcUon.  la  M<nris  t.  Nugent,  7 
Oar.  ft  P.  672,  it  waa  held  that,  to  Justify 
diooitlng  a  dog,  he  most  be  actually  atta(A< 
lug  ttie  party  at  the  time.  In  that  case  the 
dps  lan  out  and  bit  the  defendant's  garter, 
and  tbe  defendant  turned  ronnd  and  raised 
his  gun,  and  the  dog  tan  away,  and  he  ahot 
the  dog  as  he  was  mnnlng  away;  and  it  wae 
beld  be  waa  not  JuatiOed.  So,  to  justify  shoot- 
ing a  dog  b«»use  he  waa  worrying  fowl,  and 
ooold  not  otherwise  be  prevented,  the  party 
most  show  that  the  dog  was  in  tbe  act  of 
worrying  at  the  timft  Janson  t.  Brown.  1 
Gamp.  41.  See,  also,  Wella  Head,  4  Gar. 
A  P.  568.  It  la  not  anfllclait  that  tbe  party 
had  reasonable  canae  to  believe  that  the  dog 
waa  proceeding  to  worry  the  animals,  but  be 
Should  alao  have  reaaonable  cause  to  believe 
tbat  It  waa  necessary  to  kill  tbe  df^  to  pre- 
vent bim  from  kUUng  the  animals.  So  held 
in  I^ermore  t.  Batchelder,  141  Maaa.  178^ 
6N.  E. 


The  refusal  to  instruct  and  tbe  inatruc- 
tlons  given,  were  In  accordance  with  law*  and 
fully  protected  d^endant'a  rights. 

BzcqjrttQU  ovomled. 


(pi  Me.  un 


JAMBSOM  V.  WBLIX 


(Supreme  Jndidal  Gourt  oi  Maine.  Deb  14k 

1899.) 

TBRDICTT-NItW  TRIAZ^MALPRACTIGB— IffVI- 
DBNGS-FHOTOQRAPHS-BXCBFTIOHS. 

1.  UQd»  a  motion  for  a  new  trial,  on  the 
ground  tiiat  the  vodict  waa  against  erideDee^ 

the  verdict  will  not  be  set  aside,  unless  It  Is,  up- 
on all  the  evidence,  clearlr  wrong.  It  is  not 
enough  that  it  may  be  wrong,  or  tnat  the  court 
mi^t  have  come  to  a  different  conclusion.  HeJd, 
in  this  case,  that  tiie  evidence  for  the  lAalutlff 
does  not  seem  inherently  inai»obable,  and,  if  be- 
lieved,, is  sufficient  to  aostain  the  verdict 

2.  In  a  case  of  malpractice  to  an  arm,  where 
it  is  claimed  that  the  present  condition  of  the 
arm  is  dne  to  the  want  of  care  or  akill  on  the  part 
of  the  defendant,  it  is  within  the  discretion  of 
the  presidine  justice  to  permit  tbe  arm  to  be  ex- 
hibited to  the  }urj,  aJthongh  the  defendant  may 
daim  that  the  present  condition  of  the  arm  is 
due  to  some  other  cause. 

8.  It  Is  within  the  discretion  of  a  preriding 
justice  to  admit  In  evidence  an  X-ray  idiotograph. 
Whether  it  is  sufficiently  verified,  whether  it  ap- 
pears to  be  falrlv  representative  of  the  object 
portrayed,  and  whether  It  may  be  osetol  to  the 
jnrv  are  preliminary  Questions  addressed  to  him. 
and  hia  determlnatum  thereon  la  not  opm  to  ex- 
ceptions. 

4.  A.  predding  Jastlce  In  his  charge  may  call 
the  attention  of  the  jury  to  the  diS^ng  conten- 
tions of  tbe  parties,  and  the  evidence  by  whiclt 
they  seek  to  Bupport  them;  and  If,  In  so  doing, 
be  misredtes  toe  evidence,  bis  attention  must 
be  called  to  the  specific  error  before  the  jury  re- 
tires,  in  order  that  It  may  be  corrected  at  once, 
and  an  acddental  mistrial  prevented.  And  thip 
is  so,  even  if  the  presiding  justice  may  not  re- 

anire  exceptions  to  iM  specifically  noted  before 
le  jur7  retires. 

5.  The  use  of  the  word  "pungent"  by  the  pre- 
siding justice,  in  alluding,  dnruig  his  charge  to 
the  ju^.  to  iodine  or  ointment  used  apon  the 
plaintiffs  arm,  though  It  msy  be  insecorate,  is 
not  deemed  to  be  prejodldal. 

e.  Held,  that  In  the  remaining  Instructions  to 
which  receptions  are  taken  the  presiding  Justice 
did  not  invade  the  pro^nce  of  the  Jury,  or  ex- 
ceed the  Intimate  province  oi  tbe  court 

(Offldal.) 

Exceptions  from  aiq>reme  Judicial  ooort, 
Penobscot  county. 

Action  by  Gertrude  B.  Jameson  against  O. 
Gllmore  Weld.  Verdict  for  pUhitlff.  De- 
fendant moves  for  a  new  trial,  and  exc^ta 
Overmled. 

This  waa  an  actltm  m  the  case  against  tiie 
defendant  a  physician  and  'snrgeon.  tor  mal> 
practice  In  treating  tbe  plaintiff  for  an  injury 
to  tbe  dhow  of  the  right  arm.  The  plea  was 
the  general  issue.  The  verdict  was  for  tbe 
plalntlir  for  fBOO.  Besides  a  gennal  motlMi 
for  a  new  trial,  excqvtion  la  taken  by  tbe  de- 
fendant to  the  following  extracts  from  tbe 
diaige  of  the  prealdlng  Jnsttce: 

(1)  The  iwealdlng  Justice,  after  baring  catt- 
ed tbe  attention  of  the  Jnry  to  tbe  Injniy,  and 
tbe  treatment  by  tbe  defendant  In  fedadng 
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the  dislocation  and  fractare.  If  then  wu  one, 
then  said:  "The  next  morning,  If  I  remember 
correctly,  he  called  the  family  pbyBldan,  took 
off  the  bandages,  or  loosened  the  bandages, 
and,  perhaps,  loosened  the  splints,— I,  don't  re- 
member particularly  about  that;  but,  at  any 
rate,  he  so  far  exposed  the  arm  that  the  doc- 
tor  who  came  in  saw  It,  and  yon  have  heard 
what  he  said  in  regard  to  It  Then  the 
splints  and  bandages  were  replaced,  and  the 
arm  remained  In  that  condition.  That  con- 
tinued for  a  period  of  some  two  weeks,  I  think 
(I  may  be  In  error  about  the  time;  It  is  no 
matter,  hut  for  some  little  period  of  time;, 
when  he  soys  that  he  undid  the  bandages, 
and  then  began  to  flex  the  joint" 

(2)  The  presiding  Justice,  after  remarking. 
In  substance,  that  at  the  end  of  the  fourth 
week,  the  defendant  discovered  that  the  bones 
were  again  out  of  place,— that  they  had  been 
pushed  by  the  end  of  the  humerus,— said; 

"Now,  was  he  at  fault  In  not  discovering 
earlier  whether  they  had  been  pushed  by? 
That  would  depend  very  much  when  they 
were  again  dislocated.  He  did  not  discover  It 
until  the  end  of  the  fourth  week.  Darlnir 
that  time  be  was  flexing  the  joint,  and  be  tes- 
tifies that  he  came  there  every  day.  Is  there 
any  evidence  to  satisfy  you,  by  a  preponder- 
ance, that  he  was  negligent  in  not  securing  the 
parts,— supporting  the  parts,~wlth  his  fingers 
or  otherwise,  so  as  not  to  have  that  result 
happen?  Then,  again,  according  to  his  state- 
ment at  the  end  of  the  fourth  week  he  was 
met  with  the  fact  that  the  Joint  had  again 
been  dislocated.  He  says  that  he  then  at  first 
for  a  day  or  two,  considered  It  and  then  ad- 
ministered ether,  and  attempted  to  replace  the 
bones  of  the  Joint;  and  he  contends  that  tbia 
small  bone  here,  which  I  shall  call  the  'crown,* 
must  have  broken,  so  as  to  permit  when  the 
Joint  was  flexed,  of  Its  slipping  by,  and  that 
that  was  one  of  the  reasons  why  the  Joint 
would  not  remain  where  he  had  placed  it 
*  *  *  These  are  considerations  wholly  for 
yon  hi  determining  what  happened,  In  the 
Jight  of  all  the  testimony  of  the  case." 

(3)  The  presiding  Justice  further  charged 
the  Jury  as  follows:  "Then,  at  the  end  of  the 
fourth  week,  having  dlscorered  that  the  bones 
were  again  out  of  place,  and  having  taken 
time  to  consider,  the  doctor  tells  you  that  he 
attempted,  by  administering  ether,  to  reduce 
the  dislocation,  but  was  unable  to  do  it,  and 
that  then  he  continued  rubbing,  pulling,  mas- 
sage treatment,  using  lubricating  or  pungent 
Unlments  upon  t^e  parts,  hoping  thereby  to 
bring  It  back  Into  place,  or  oo  nearly  so  as  to 
be  equivalent  to  that'* 

The  defendant*B  exception  to  this  clause  Is 
to  the  use  of  the  word  "pungent**  which  was 
noted  before  the  Jury  retired. 

(4)  The  presiding  Justice,  In  calling  the  at- 
tention of  the  Jury  to  the  surrendering  of  the 
case  h7  the  defendant  to  Dr.  Rowe,  at  the 
end  of  the  elpventb  week,  said: 

"Bnt.  g«Ltlemett,  yon  must  bear  In  mind 
Oiat  wb&x  Dr.  Weld  1^  Uie  patient  and  sub- 


stituted Dr.  Rowe,  Dr.  Rowe  could  not  Justify 
himself  by  following  and  acting  simply  vpou 
the  skill  and  knowledge  which  Dr.  Weld  had, 
because  be,  again,  was  required  to  ^erclse 
h}s  best  skin  and  Judgment  a^d  to  act  with 
absolute  fidelity;  and  if  he  considered  It  was 
his  duty,  under  all  the  circumstances,  In  or- 
der to  benefit  his  patirat  to  give  her  the 
benefit  of  hospital  treatment,  it  Is  hard  for 
me  to  say  his  conduct  can  be  censored  for 
doing  BO.  But  It  is  said  by  the  defendant  that 
his  motive  was  to  Involve  Dr.  Weld  In  the 
charge  of  malpractice;  that*  be  did  this  mali- 
ciously. W^I,  gentlemen,  no  matter  what 
bis  motive  was,— no  matter  If  ft  was  mali- 
cious,—If  he  acted  iHUdently  and  wisely,  as 
hli  Judgmmt  told  him  it  was  best  for  him  to 
act,  and  best  for  bis  patient  he  was  Justified 
In  doing  It;  and  whether  be  did  It  for  one 
purpose  or  another,  only  bears  upon  the  ques- 
tion as  to  how  far  be  Is  a  partisan,  and  how 
far  he  Is  prejudiced,  and  how  far  he  would 
be  led  to  misstate,  to  distort  or  to  color  the 
facts  of  the  case.  Yon  saw  him,  and  you 
heard  him  testify,  and  he  frankly,  so  far  as  I 
saw,  told  yon  what  be  did.  There  Is  much 
controversy  about  bis  motives.  So  tar  ai 
anything  that  has  been  said  would  give  you 
reason  to  discredit  the  tmth  of  what  he  has 
said,  that,  gentlemen.  Is  competent  and  prop- 
er for  yon  to  take  Into  consideration." 

<6)  The  presiding  Justice,  In  commenting 
npoD  the  testimony  of  the  experts,  said: 

**So,  gentlemen,  so  tn  as  their  opinions  go, 
yon  will  take  them  and  consider  them  for 
what  they  are  worth.  But  above  all.  In  this 
case,  take  the  testimony  of  the  witnesses  who 
were  actors  In  it;  take  the  testimony  of  the 
plaintiff,  as  she  has  described  her  conditl<Hi, 
hep  treatment,  her  feelings,  her  talk;  take 
the  testimony  of  the  doctor,  as  he  has  told 
yon  what  he  did,  how  he  acted»  how  he  felt, 
and  what  he  hoped;  and  If,  on  the  whole,  the 
plaintiff  has  satisfied  you,  by  a  preponderance 
of  evidence,  she  Is  sufllerlng  an  Injury  from 
the  doctor's  want  of  the  requisite  skill,— that 
is,  want  of  ordlnatT  skill  to  treat  her  case,— 
which  the  law  required  him  to  have,  or  from 
the  want  of  proper  care,  and  for  negligence 
after  be  nnd«took  her  treatment,  or  for  the 
want  of  good  faith  In  not  giving  her  sufficient 
knowledge  to  give  her  an  opportunity  to 
change  the  treatment  If  she  desired,  then, 
gentlemen,  for  any  of  those  thlnga  of  which 
she  satisfies  yon  by  a  preponderance  of  the  evi- 
dence, she  Is  entitled  to  recover  compensa- 
tion; that  Is,  an  equivalent  for  the  injury  suf- 
fered at  the  hands  of  the  defendant.** 

The  defendant  also  took  exceptions  to  the 
admission  of  evidence  as  follows: 

Gertrude  El  Jameson,  the  plaintiff,  on  di- 
rect examination,  twtlfied,  In  part  as  follows: 

"Q.  Now,  after  you  got  to  the  hospital, 
what  took  place  there?  (Objected  to.  Ad- 
mitted. Defendant  excepts.) 

"A.  The  arm  was  namined  by  the  doctors, 
and  then  through  tbe  X'tty  Initnunait  by  the 
doctors. 
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**Q.  INd  the  pbyslclana  preaent  examine 
yoar  arm  tbrongh  the  X*ray  instrument 
to  treating  It  or  glTlag  700  etberf 

"A.  Yes. 

**Q-  By  the  Oonrt:  Go  on  and  taU  what 

ma  done. 

"A.  They  examined  the  arm,  and  then  ex- 
amined it  tbrongh  the  X-ray  instrument,  and 
they  consulted.   •   •  • 

"Q.  Can  you  take  your  sleeve  up,  ao  that 
the  Jury  can  see  yoor  arm,  please? 

"(Objected  to,  upon  the- ground  tbat  the  arm 
to  not  now  In  the  position  It  was  when  the  de- 
fendant left  IL  Objection  overruled.  Arm 
permitted  to  be  exhibited.  Defendant  ex- 
cepts.   Ann  exhibited  to  the  Jnry.)" 

Dr.  W.  L.  Hunt  called  for  the  piaintUf,  on 
direct  examination,  tesUfled,  In  part,  as  fol- 
lows: 

"Q.  I  ask  you  If,. looking  through  the  fleuro- 
ac<^  yon  saw  thoae  bones  the  same  as  they 
are  repres^ted  on  that  photograph  <ExhJblt 
No.  D? 

"A,  Yes,  St. 

"(Said  photograph  [Exhibit  No.  1]  offered  In 
eridence.   Objected  to.) 

"Q.  Was  the  Insrtrnment  properly  adjusted 
to  take  that  photograph  of  ber  arm?  (Ob- 
jected to.) 

"Q.  How  did  yoQ  and  the  artist  arrange 
flie  Inatrument? 

"The  Oonrt:  So  as  to  produce  what  eftectY 
I  suggest  it;  I  don't  put  it  In. 

"A.  80  as  to  take  the  arm  fnnn  above 
downwards.  The  platee  were  put  under  the 
arm,  in  this  way  (Illustrating).  The  X  ray 
was  placed  above  the  arm.  The  rays  went  up 
and  down,  with  the  arm  at  the  levtf  of  the 
ihonlder,  practically. 

"Q.  What'was  the  resnit  produced! 

"A.  We  got  a  picture  of  the  ibadow  of  the 
entire  portion  of  the.  bones. 

"Q.  Whether  or  not  that  was  b  natnral  dIc- 
tare  of  them? 

■*A.  It  was. 

**<i.  And  Is  that  pliotograpb  a  natoral  pic* 
tore  of  ttwm? 
"A.  It  Is. 

"(Said  photograph  [Exhibit  Xa  1]  offered  In 
eridence  by  counsel  for  plaintiff.  Admitted. 
Defendant  excepts.)    *   •  • 

''Q.  Does  that  (Exhibit  No.  1)  show  any 
fracture,  doctor,  whatever?  (Objeeted  to. 
Admitted.    Defendant  excepts.) 

"A.  No.   •  • 

Dr.  Arthur  W.  Bowe,  called  for  the  plaln- 
tltf.  on  direct  ezamlnattoi,  testified,  In  part, 
■a  follows: 

"Q.  You  may  state  to  the  Jury  what  diag- 
nosis yon  made,  and  what  you  found. 

"A,  Well,  I  found,  to  my  satisfaction,  a 
backward  dislocation  of  both  bones  of  the 
Joint  the  radius  and  nlna.  Tbe  means  that  I 
used  were  measuring  from  tbe  olecrancHi  pro- 
cess, the  one  here  (Indicating),  which  always 
baa  tlie  same  relation  with  the  elbow  in  all 
poiritions  of  tbe  arm,  or  nearly  so,  no  matter 
bow  bigb  or  how  low  the  shoulder  Is,  and  I 
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found,  measuring  down  tbe  condyles  on  elthei 
aide,  tbat  the  distance  was  exactly  the  same, 
or  practically  the  same^  as  It  was  on  the  well 
arm.  when  tbey  were  placed  In  the  same  posl- 
tdon.  Then  I  measured  from  the  same  place 
to  tbe  point  of  the  olecranon  process,  tbe  tip 
of  the  elbow,  and  I  found  that  about  an  Inch 
and  a  quarter  shorter  than  It  was  on  the  oih&t 
side,— the  other  arm.  Then  I  noted  the  rela- 
tions of  the  point  of  tbe  elbow  with  tbe  two 
condyles,— the  Internal  and  tbe  external  con- 
dyle,—and  I  found  that  instead  of  being  on 
a  line  with  tbe  tip  of  the  olecranon.  It  come 
by  the  head  of  the  olecranon  process  with  a 
line  drawn  to  tbe  other.  I  further  noted  tbat 
the  relation  of  tbe  two  condyles  were  the 
same  as  tbey  were  In  the  other  arm,  but  there 
was  no  separation  of  tbe  condyles,  and  tbat 
they  were  in  tbe  same  relation,  so  far  as 
measuring  from  the  olecranon  down.  They 
were  not  lifted  up  or  drawn  down.  The  line 
was  somewhat  diagonal,  the  same  as  the  oth- 
er,— tbe  line  drawn  across  from  one  condyle  to 
tbe  other,— and  they  were,  and  tbe  condyles 
were,  at  tbat  time  the  same  as  in  tbe  other 
arm  exactly.  She  stated  to  me—  (Objected 
to.) 

"The  Court:  If  he  is  describing  her  Injnr:^, 
her  condition,  her  Injnry,  which  die  gave  him. 
(Defendant  excepts.) 

"Witness:  Yes;  I  had  to  depend  some- 
what on  what  she  said.  She  said  that  It  was 
clfUmed  tbat  the  condyles  were  both  broken 
somewhere.  I  couldn't  tell  whether  she 
meant  transverse  across  the  base  of  the  con- 
dyles, or  wbether  broken  through  Into  the 
Joint  but  sbe  said  tbey  were  both  broken,— 
ttiat  la,  it  was  claimed  they  were,— and  that 
the  olecranon  process  was  brt^en  off,— gone, 
— and  the  raditu  was  broken.  My  dlagnoshi, 
was  Influenced  somewbat  by  what  she  said, 
BO  I  said  at  the  time  that  I  wouldn't  be  posi- 
tive there  had  been  any  fracture  there  at  all, 
but  It  was  evident  there  was  a  downward  dla^ 
location  of  both  bones,  which  had  never  been 
reduced;  but  I  couldn't  find  any  evidence  that 
there  had  been  any  fracture  of  any  bone. 
So  that  while  admitting  tbat  It  Is  possible 
there  bad  been,  I  felt  In  my  own  mind  that 
tbe  union  must  have  been  perfect  and  that 
tbe  parts  were  In  the  same  position  they  were 
before  they  were  fractured,  a  thing  that  was 
very  unosuaL  So  that  I  was  very  well  satis- 
fled,  enough  to  act  upon  It  at  any  time,  tbat 
it  was  simply  a  dislocation  of  both  bones 
backward." 

The  entire  charge  of  the  priding  Justice 
and  a  full  report  of  the  evidence  were  made  a 
part  of  the  exceptions. 

At  the  close  of  the  charge,  tbe  presiding 
Justice  Inquired  of  tbe  counsel  for  both  par- 
ties if  they  desired  any  further  instructions 
to  tbe  Jnry.  Counsel  for  the  defendant  re- 
quested one  Instruction,  which  was  given,  and 
he  then  said  be  bad  no  others.  No  sugges- 
tion was  made  of  any  Inaccurate  statement 
In  the  charge  of  the  presiding  Justice,  nor  was 
any  request  made  for  tiie  correction  of  any, 
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or  U17  ezceptloD  HmmCot  boM^  befue  tb» 
jrxry  retired,  except  as  to  the  dm  of  the  wtwd 

"pungent,"  aa  before  itatedL   

Ai^ued     befote     BMEBY.  WlSWULtU 

STROUT,  SAVAGB,  and  FOOLER,  JJ. 

P.  H.  Gillln,  G.  A.  Bailey,  and  T.  B.  Towle, 
for  plaintiff.  L.  T.  Carleton  and  J.  F.  Oonld, 
for  defendant 

SATAGB,  J.  Thla  la  an  actloa  on  tlwcue 
tot  damagea  alleged  to  have  been  occasioned 
by  tbe  snrglcal  malpiactlce  of  the  defendant, 
who  la  a  pbyaidan  and  surgeon.  Tba  defend- 
ant was  called  to  attend  the  plaintiff  a  short 
time  after  she  received  injuries  to  her  right 
elbow  Joint,  and  It  appean  that  he  diagnosed 
than  aa  a  fracture  and  a  dislocation.  That 
there  was  a  dislocation  oi  both  the  nlna  and 
the  radios  Is  not  questioned.  That  there  also 
was  a  fracture  of  some  bone  or  bone*  In  the 
elbow  Joint  Is  In  dlq;iute.  Tho  defendant  tai- 
slsts  that  the  evldoice  tends  strongly  to  show 
the  afflrmatlTe  of  that  proposition.  This  con- 
troversy, however,  relates  to  the  dislocation. 
The  pifljntlff  In  her  declaration  makes  no 
complaint  of  malpractice  In  the  defendant's 
treatment  of  any  fractnr&  She  alleges,  rath- 
er, a  want  of  proper  aklll  and  care  on  tiie 
part  of  the  defendant  In  reducing  the  disloca* 
tlon,  which  he  nndertook  to  do.  It  Is,  Indeed, 
the  ^esent  contention  of  tbe  idalntlff  that 
there  were  no  fractures,  that  the  defendantfs 
diagnoito  was  wrong,  and  that  his  treatment 
accordingly  was  wrong.  But  If  the  plaintiff 
Is  In  error  In  this  reject,  it  stiU  remains  nec- 
essary io  Inquire  whether,  t^ere  being  frac- 
tures, the  dislocation  was  treated  with  that 
reasonable  degree  of  skill  and  care  whidi  the 
law  Imposes  upon  surgeons.  The  fractures. 
If  any  there  were,  are  only  Important  as  bear* 
Ing  upon  the  cmdUlon  of  the  elbow  Joint 
while  being  treated  by  tbe  defendant  and  as 
tending  to  show,  with  other  things,  that  the 
defaodant  did  or  did  not  use  reasonable  dcin 
and  care  under  all  the  drcumstaneea. 

The  defendant  says  that  he  reduced  the  dis- 
location of  the  ulna  at  the  time  he  first  treat- 
ed plaintiff,  but  did  not  succeed  In  reducing 
the  dislocation  of  the  radius.  He  says  that 
he  attempted  afterwards,  from  time  to  time, 
to  secure  a  reduction  of  the  latter  dislocation, 
by  manipulations  and  othwwlse,  but  never 
succeeded.  He  also  says  that  he  discovered 
aboid  a  month  after  his  first  treatment  that 
the  ulna  had  come  out  of  place  again,  in 
some  way,  and  that  he  then  attempted,  by 
all  proper  and  reasonable  means,  to  replace 
It  This  he  was  nevw  able  to  do.  And  In 
this  situation— both  the  radios  and  the  ulna 
dislocated— the  defendant,  having  oc^iaslon  to 
be  absent  from  town,  left  the  plaintiff's  arm 
after  about  11  weeks  from  the  Injury.  He 
called  another  surgeon  to  take  his  place,  and 
this  was  done  with  the  plaintiff's  consent. 
The  defendant  had  nothing  further  to  do  witb 
the  case. 

It  would  serve  no  good  puri>08e  to  enlarge 


tUs  opinion  hj  any  paitleiilar  anHyslB  «C  tbe 
evidaua  No  two  eaaat  of  Oils  sort  ore  allka, 
and  rarely  are  they  so  nearly  alike  that  one 
case  is  valuable  as  a  precedent  for  another. 
There  la  much  evidence  of  an  expert  nature 
that  the  treatment  given  by  tbe  defendant 
was  tbe  usual  and  proper  treatment  This, 
of  course^  was  largely  based  upon  tbe  testi- 
mony of  the  defendant  as  to  what  he  found 
and  what  he  did.  There  la  also  medical  tes- 
timony, on  ttte  other  band,  that  it  was  Im- 
proper In  some  respects.  The  parties  them- 
selves, the  phUntUr  and  the  defendant  differ 
in  thetar  testimony,  not  so  maiHx  In  regard  to 
the  real  condition  of  the  elbow,  for  of  that 
the  plaintiff  doa  not  claim  to  know  anytUng, 
nor  In  repud  to  the  actual  treatmoit  but 
with  respect  to  the  statements  made  by  him 
to  her,  from  time  to  time,  concerning  the  con- 
dition of  the  elbow  andr  his  knowledge  ot  it 
The  defendant  claims  that  he  acted  In  good 
faith  with  the  plaintiff,  and  that  be  fhlly  and 
correctly  explained  to  her  ttie  condition  of  the 
elbow,  and  the  want  of  snccees  he  had  ex- 
pezluced  In  trying  to  reduce  tbe  dislocation. 
On  the  other  hand,  tbe  plaintlfl  claims  tliat 
the  defendant  never  told  her  of  hla  failure  in 
that  respect;  tbat  he  did  not  state  to  her  tbe 
true  condition  of  ber  arm,  and  the  liability  she 
was  under  of  being  seriously  and  permanent- 
ly crippled  In  her  arm;  that  he  did  not  hk 
substance,  fully  apprise  her  of  her  sltnatttm, 
so  tbat  Ae  might  obtain  other  surgical  treat-' 
ment;  but  she  says  that,  being  Inquired  'of 
by  her  in  the  ninth  week  ot  the  treatmoit 
he  assured  her  that  tbe  dislocation  had  been; 
reduced  successfully  tbe  first  time  he  treated 
her.  Her  statement  If  true,  does  not  ot  it- 
self, prove  want  of  skill  or  care  on  the  pant 
of  the  defendant  but  It  does  ^w  a  purpose 
to  conceal  from  ber  tbe  true  condition,  for 
some  reason  or  other.  It  tends  to  show  that 
the  defendant  himself  was  conscious,  not  only 
of  failure,  but  of  a'failure  for  which  be  wae 
responsible.  And,  if  her  statement  was  be- 
lieved by  the  Jury,  they  were  oitltled  to  give 
It  considerable  weight  and  undoubtedly  dlA 
so,  especially  In  view  of  the  conflict  of  tbe 
medical  testimony. 

In  addition  to  matters  already  stated.  It  ap- 
pears that  tbe  defendant  so  treated  tbe  injury 
thi^  wlien  the  dbow  Joint  became  stiff, 
the  arm  was  extmded  nearly  straight  and 
was  useless.  The  plahitiff  claims  that  the 
defendant  Improperly  placed  and  left  It  hi  this 
position.  Her  contention  la  that  If  the  Joint 
must  be  stiff,  the  prop«  way  would  have 
been  to  leave  tbe  arm  flexed,  so  tbat  It  could 
be  made  somewhat  useful,  and  tbat  reason- 
able care  and  skill  would  have  suggested  tbl» 
mode  of  treatment  to  tbe  defendant  And 
whether  the  defendant  used  reasonable  skill 
In  tbis  respect  was  one  of  the  proposition* 
before  the  Jury. 

Upon  the  whole,  we  flnd  ourselves  unable 
to  say  that  tbe  verdict  of  tbe  Jnry,  upon  all 
the  evidence.  Is  clearly  wrong.  It  is  not 
enough  that  It  may  be  wrong,  or  tbat  tbe 
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court  might  have  come  to  a  dIflereDt  condo- 
slott.  We  think  the  evidence  for  the  plaln- 
tittf  If  b^evedt  Is  tufflctent  to  lustaln  a  ver- 
dlct,  and  that  erldeoce  does  not  seem  to  be 
inherently  improbable.  TTie  dtfendant's  mo- 
tion for  a  new  trial  most  therefore  be  over- 
ruled. 

In  the  course  of  the  trial,  the  plaintiff  was 
permitted,  against  the  objection  ot  the  defend- 
ant, to  exhibit  her  injured  arm  to  the  jary, 
and  to  this  permission  the  defendant  excepted. 
We  think  the  exception  cannot  be  sustained. 
The  present  condition  of  the  arm  is  claimed 
by  the  plaintiff  to  have  been  the  consequence 
of  the  defendant's  want  of  skill  or  care.  Sudi 
Is  the  effect  of  her  evidence.  This  Is  denied 
by  the  defendant  Whether  It  was  so  or  not, 
or  whether  some  cause  for  which  the  defend- 
ant fa  not  responsible  had  Intervened,  and 
made  the  arm  worse  than  It  otherwise  would 
have  been,  were  questions  of  fact,  to  be  sub- 
mitted to  the  jury.  In  view  of  the  plaintiff's 
contention  and  evidence,  we  think  it  was 
clearly  within  the  discretion  of  the  court  to 
ptfmit  the  arm  to  be  shown  to  the  Jury. 

Within  a  week  after  the  defendant  had 
ceased  attending  her,  the  [flalntiff  was  taken 
to  a  hospital  for  further  treatment,  and  there, 
before  anything  was  done  to  the  arm,  an 
X-ray  photograph  of  the  elbow  was  taken, 
nils  X-ray  photograph  was  admitted  In  evi- 
dence against  the  objection  of  the  defendant 
and  exceptions  were  noted.  The  learned  coun- 
sel for  the  defendant  say  that  their  objection 
lies,  not  to  the  admlsalbiUty  of  X-ray  photo- 
graphs in  general,  but  to  the  admissibility  of 
this  one  In  particular,  which  they  claim  Is 
an  exaggeration  and  a  distortion.  We  think 
It  Is  within  the  discretion  of  the  presiding  Jus- 
tice to  admit  an  X-ray  photograph.  Whether 
it  Is  snfflclently  verified,  whethw  It  appears 
to  be  fairly  representative  of  the  object  por- 
trayed, and  whether  it  may  be  nsefnl  to  tb» 
Jury,  are  preliminary  qoestlona  addressed  1o 
him,  and  his  determlnatlw  thomn  is  not 
open  to  e»!eption8.  Carey  v.  Inhabitants  of 
HnbbardHton,  172  Mass.  loe,  SI  N.  B.  621. 
We  may  add  that  an  examination  ot  the  tes- 
timony and  of  the  photograph  does  not  show 
that  this  discretion  was  unwisely  exercised  in 
this  case. 

The  defendant  also  has  exceptions  to  cer- 
tain portions  of  the  charge  of  the  presiding 
Justice.  He  claims,  in  the  first  place,  that 
certain  testimony  was  Inaccurately  qnoted  to 
the  Jury.  It  appears  by  the  report,  however, 
that  dnrlng  the  charge,  and  before  the  case 
was  committed  to  the  Jtiry  (with  a  single  ex- 
ception, to  be  noted  later),  no  suggestion  was 
made  by  counsel  of  any  Inaccurate  statement 
in  the  charge,  nor  waa  any  request  made  for 
a  correction  of  any  statement  An  inadver- 
tmat  misstatement  of  facts  is  not  an  "expres- 
sion of  opinion"  forbidden  by  the  statute. 
Grows  V.  Raltooad  Co.,  69  Me.  412. 

It  Is  the  duty  of  a  presiding  Justice  to  pre- 
sent to  tiie  Jury  the  Issues  to  be  determined, 
and.  In  his  discretion,  to  caU  attention  to  the 


differing  contentions  of  the  parties,  and  the 
evidence  by  which  they  seek  to  sni^ort  them. 
If,  in  doing  so,  he  makes  a  misstatement  of 
the  evidence,  bis  attention  must  be  called  to 
the  error  before  the  Jury  retires.  Harvey  v 
Dodge,  7ft  Me.  816;  Smart  v.  White,  73  Me.  - 
SS2;  Bradstreet  v.  Blch,  74  Me.  303;  State  t. 
Fenlason,  78  Me.  495.  7  AO.  385.  And  atten- 
tion must  be  called  to  the  error  specifically,  In 
order  that  It  may  be  corrected.  The  rule  Is 
not  for  the  convenience  of  presiding  Justices, 
but  to  prevent  unnecessary  and  accidental 
mistrials.  A  mistake,  like  the  misrecltal  of 
evidence,  can  be,  and  should  be,  corrected  at 
once.  It  is  not  good  legal  policy,  nor  Is  it 
Jnstice  to  parties  litigant  to  permit  one  to  sit 
by  and  hazard  the  chance  of  a  verdict  all  the 
time  reservhig  an  easily  correctible  error,  to 
be  the  basis  of  exertions  In  case  of  an  un- 
toward result  with  the  Jury.  And  for  this 
reason,  even  if  the  presiding  Justice  may  not 
require  exceptions  to  be  specifically  noted  be- 
fore the  Jury  retires  a8_  may  have  been  the 
case  in  this  Instance,  it  Is  no  less  the  duty  of 
parties  to  call  attention  to  errors  of  this  kind 
before  the  case  Is  committed  to  the  Jury.  If 
counsel  fail  to  ask  for  the  correction  of  such 
errors  at  the  time,  it  Is  to  be  presumed  that 
they  de^ed  them  too  trivial  and  unimpor- 
tant for  notice.  The  rule  Is  not  unreasonable 
nor  tmfamillar.  In  fact  In  this  case,  counsel 
did  call  seasonable  attention  to  such  an  al- 
leged error.  There  was  evidence  that  the  de- 
fendant, in  the  course  of  his  treatment  of  the' 
elbow,  used  iodine  or  ointment  upon  It  to  allay 
the  Inflammation.  In  alluding  to  this  evi- 
dence, the  presiding  Jnstice  made  use  of  the 
expression  "lubricating  or  pungent  tlniments," 
and  to  the  use  of  the  word  "pungent"  the  de- 
fendant objected,  and  called  attention  to  It 
before  the  Jury  retired.  It  may  be  that  the 
use  of  the  word  "pongent"  was  Inaccurate, 
but  we  are  unable  to  see  how  It  could  have 
been  prejudldal. 

The  defendant  next  urges  that  a  portion  of 
the  charge  is  exceptionable,  because  It  Is 
virtually  an  "expression  of  opinion"  concern- 
ing the  credibility  of  a  witness,  and  so  a  viola- 
tion of  Bev.  St  c  S2,  9  83.  Dr.  Bowe,  the 
suigeon  in  whose  charge  the  defendant  left 
the  plaintiff,  was  a  witness  for  the  plaintiff. 
He  testified  thiU  the  defendant  did  not  com- 
mtmlcate  to  him  the  fact  that  there  bad  ever 
been  a  dislocation,  and  that  he  only  ascer- 
tained that  fact  by  his  own  examination. 
This  was  denied  by  the  defendant  who  claim- 
ed also  that  Dr.  Bowe,  In  his  professional  con- 
duct In  this  case,  and  In  his  testimony  at  the 
trial,  was  actuated  by  unfriendly  and  ma- 
licious motives.  Upon  this  subject  the  pre- 
siding Justice  said:  "Then,  at  that  period,  the 
defeaidant  leaves  the  patient  and  calls  another 
physician  to  take  charge  of  her.  The  other 
physician  comes,  and  he  says  that  he  was  not 
told  of  the  dislocation.  On  the  other  hand.  Dr. 
Weld  says  that  be  was,  and  there  are  various 
pieces  of  testimony  tending  to  substantiate  the 
story  of  one  or  the  otha.   Dr.  Bowe,  the  phy- 
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ddan  calied,  havlns  fotmd  the  ftrm  In  the  con- 
dition I  have  described,  declined  to  follow  the 
treatment  which  Dr.  Weld  had  been  follow- 
ing, and  which  It  waa  auKgested  that  be  should 
follow,  but  he  considered  It  his  duty  to  Im- 
mediately Inform  the  patient  of  the  condition 
of  things,  and  to  give  her  an  opportunity  to 
t>e  removed  to  a  medical  hospital,  where  ahe 
might  be  treated.  Much  criticism  has  been 
made  of  Dr.  Bowe  In  this  regard,  for  not  fol- 
lowing put  the  treatment  which  was  suggested 
to  him  by  Dr.  Weld.  But,  gentlemen,  yon 
must  bear  in  mlud  that  when  Dr.  Weld  left 
the  patient,  and  substitated  Dr.  Bowe,  Dr. 
Bowe  could  not  Justify  himself  by  following 
and  acting  simply  upon  the  skill  and  knowl- 
edge which  Dr.  Weld  had,  because  he,  again, 
was  required  to  exercise  his  best  skill  and 
Judgment,  and  to  act  with  absolute  fidelity; 
and  if  he  considered  It  was  his  duty,  under 
all  the  circumstances,  in  order  to  benefit  his 
patient,  to  give  hex  the  benefit  of  hospital 
treatment,  it  Is  hard  for  me  to  say  his  conduct 
can  be  censured  for  doing  so.  But  It  Is  said 
by  the  defendant  that  his  motive  was  to  In- 
volve Dr.  Weld  In  the  charge  of  malpractice; 
that  he  did  this  maliciously.  Wen.  gentlemen, 
no  matter  what  his  motive  was,— no  matter 
If  It  was  malicious,— if  he  acted  prudent^  and 
wisely,  as  his  Judgment  told  him  It  was  best 
for  him  to  act.  and  best  for  his  patient,  he 
was  justified  In  doing  it;  and  whether  he  did 
It  for  one  purpose  or  another,  only  bears  upon 
the  question  as  to  how  far  he  Is  a  partisan, 
and  how  far  he  Is  prejudiced,  and  how  far 
he  could  be  led  to  misstate,  to  distort,  or  to 
color  the  facts  of  the  case.  You  saw  him. 
and  yon  heard  him  testify,  and  he  frankly, 
so  far  as  I  saw,  told  you  what  he  did.  There 
is  much  controversy  about  his  motives.  So 
far  as  anything  that  has  been  said  would 
give  you  reason  to  discredit  the  truth  of  what 
he  has  said,  that,  gentlemen,  Is  competent  and 
proper  for  you  to  take  into  consideration." 

The  first  expression  claimed  to  be  objection- 
able is,  "If  be  considered  It  was  his  duty,  tm- 
der  all  the  circumstances.  In  order  to  beoeflt 
his  patient,  to  give  her  the  benefit  of  hospital 
treatment.  It  Is  hard  for  me  to  say  his  con- 
duct can  be  censured  for  doing  so;"  and  the 
second  Is,  "You  saw  him,  and  you  heard  him 
testify,  and  be  frankly,  so  far  as  I  saw,  told 
you  wiiat  he  did."  The  general  objection  Is 
that,  the  credibility  of  the  witness  being  in 
issue,  the  comments  of  the  Justice  presiding 
were  calculated  to  impress  the  Jury  as  an  in- 
dorsement of  the  witness;  that  to  some  extent, 
at  least,  the  court  vouched  for  blm.  It  Is  be- 
yond question  that  the  credibility  of  a  wit- 
ness is  for  the  consideration  of  the  jury,  and 
not  the  court  At  the  same  time.  It  Is  equally 
clear  that  It  Is  the  duly  of  the  court  to  see 
that  the  testimony  of  a  witness  Is  fairly  pre- 
sented to  the  Jury.  Here  was  the  case  of  a 
witness  whose  credibility  was  put  In  question, 
and  to  do  that  his  conduct  and  his  motives 
were  assailed.  Such  a  proceeding,  so  far  as 
It  la  logical  and  reasonaUe,  and  based  apon 


the  evidence  In  the  case,  Is  Intimate.  But 
In  the  heat  of  argument' It  frequently  taappois 
that  positions  are  taken,  or  arguments  are 
used,  which  are  not  warranted  by  the  facts. 
In  such  a  case,  we  think  U  is  quite  witiiln 
the  proTlnce  of  the  court  to  call  the  attention 
of  the  jury  so  far  to  the  merits  of  the  par- 
ticular controveny  tliat  Otey  may  be  able  to 
perceive  the  true  Issue,  and  the  legitimate 
bearing  ot  the  arguments  which  have  been 
addressed  to  them.  It  is  the  du^  of  a  court 
to  see  that  cases  are  tried  upon  true  Issues, 
and  thus  to  aid  In  secnrlng  true  results.  We 
do  not  think  the  Justice  presiding  exceeded 
the  discretion  confided  to  him.  State  Day, 
79  Me.  120,  8  Ati.  M4;  York  t.  BaUroad  Co., 
84  Me.  117,  24  AtL  790,  IS  L.  B.  A.  60.  We 
can  only  Infer  what  the  criticism  was  to 
which  allusion  is  made,  but  we  cannot  assume, 
In  the  absence  of  knowledge,  that  the  r«narks 
of  the  presiding  JoeUce  were  unfounded. 

Finally,  exception  Is  taken  to  a  comment 
concerning  the  value  of  expert  testimony  as 
found  in  the  fcdlowlng  excerpt  from  the 
charge:  "Now.  there  have  been  a  large  num- 
ber of  professional  gentiemen  called  here, 
who,  tmtll  th^  were  called  here,  knew  noth- 
ing more  about  this  case  than  yon  or  L  They 
did  not  see  It,  and  they  have  never  seen  ft,  so 
far  as  I  know.  They  are  called,  not,  In  one 
sense,  to  testify  to  facts  within  their  knowl- 
edge, bnt  they  are  called  to  testify  to  scientific 
facts  within  their  knowledge,  and  to  express 
opinions.  And  yon  must  bear  In  mind  that, 
where  their  opinions  are  taken,  there  4s  given 
to  them  an  assumed  state  of  facts,— an  assum- 
ed condition.— on  which  their  answers  are 
based;  and,  if  the  assumed  condition  be  un- 
true or  Inaccurate,  then,  of  course,  their  an- 
swers were  Inaccurate,  and  neither  one  of 
these  learned  gentiemen  wonld  wish  the  Jury 
to  take  their  answers,  except  as  based  upon 
the  conditions  which  were  presented  to  them. 
Now,  they  have  told  you  wJiat  would  be  good 
surgery  and  what  would  not  be  good  snrgoy; 
and  they  have  asserted  that  If  one  man's  ac- 
count was  correct  it  was  sufilclent,  that  If 
another  man's  account  Is  accurate  perhai»  it 
would  not  be.  So,  goitiemen,  so  far  as  their 
opinions  go,  you  will  take  them  and  consider 
them  for  what  they  are  worth.  But  alMve 
all.  In  this  case,  take  the  testimony  of  the  wit- 
nesses who  were  actors  In  It;  take  the  testi- 
mony of  the  plaintiff,  as  she  has  described  her 
condition,  her  treatment;  her  feelings,  her 
talk;  take  the  testimony  of  the  doctor,  as  be 
has  told  you  what  he  did,  how  be  acted,  how 
he  felt,  and  what  be  hoped;  aiul  If,  on  the 
whole,  the  plaintiff  has  satisfied  you,  by  a 
preponderance  of  evidence,  riie  Is  sufiTerlng  au 
Injury  from  the  doctor's  want  of  the  requisite 
skill,— that  Is,  want  of  ordinary  skill  to  treat 
her  case,- which  the  law  required  him  to  have, 
or  from  the  want  of  proper  care,  and  for  negli- 
gence after  he  undertook  her  treatment,  or 
for  the  want  of  good  faith  in  not  giving  her 
sufficient  knowledge  to  give  her  an  oppor- 
tunl^  to  change  the  tieatmait  If  site  dented. 
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tben,  gentlemen,  for  any  of  those  things  of 
wlilcli  die  fiatlsflef  yon  by  a  preponderance  of 
ttw  OTldenoe.  the  Is  entitled  to  recorer  con- 
pensation;  that  ia,  an  eqaivalent  for  the  In- 
Jttry  iuffered  at  the  hands  of  the  defoidant" 
Objection  Is  made  to  the  soitence: '  "So  far  as 
their  oplnloui  go,  you  will  talcs  them  and  con- 
sider them  for  what  they  are  worth."  But 
we  think  that  this  portion  of  the  charge,  taken 
am  a  whide,  Is  unexceptionable.  The  Justice 
hid  already  pointed  out  that  the  opinions 
were  necessarily  based  on  "an  assumed  state 
of  fRcti,  an  assumed  condition,"  and  that»  If 
the  assumed  condition  was  untrue  w  Inaccu- 
rate, "then,  of  Qourse,  their  answers  were  In- 
accurate"; that  the  experts  had  told  the  Jury 
what  would  be  good  surgery;  and  that  If  one 
man's  account  was  correct  It  (the  surgery)  was 
sufficient,  and  that  tf  another  man's  account 
was  accurate  perhaps  It  would  not  be.  This 
was  proper,  and  was,  we  think,  saying,  in  ef- 
fect, all  that  was  afterwards  pot  Into  words, 
ttiat  the  (pinions  must  be  taken  "for  what 
tbey  were  worth."  They  must  be  considered 
"for  what  tbej  were  wnth'*  In  connection 
with  the  accural^  or  Inaccnracy  of  the  assum- 
ed condltl<ms  upon  which  they  were  bsaed,  as 
flw  jury  might  And  them.  We  do  not  think 
the  Jury  could  hare  onderatood  the  ex^eodtm 
to  mean  more  than  tint 

The  other  exceptions  are  not  preand. 

Motion  and  excei^oos  OTermled. 


PB  Mfc  S6S) 

SNOW  T.  BtJSSBLL  et  al. 
CBapnow  Jndldal  Coort  of  Maine.  Dee: 
1809.) 

nU»ATB-^nTRISDIOTION— HXB0tTT0R8-Bmn> 
-8ALB8  TO  PAT  DBBT8-BQUITT. 

1.  The  proTlidoDS  of  Rev.  St.  c.  64,  S  8.  that 
*Wei  of  real  estate  may  be  made  under  the  pro> 
tUIoos  of  a  wUl.  without  the  eierator  glTinc 
bond,  when  the  wiU  ao  ^Tldes,"  are  not  appll- 
cahle  In  a  case  where  the  testatrix  in  her  will  re- 

Saested  that  "no  official  bond  be  required  to  he 
led"  by  the  executor  "in  bis  said  capacity,"  but 
where  the  wiU  ftsdf  makes  no  provision  for  the 
sale  of  real  estate. 

2.  HM,  that  a  decree  ct  a  Judge  of  probate 
Ucendog  the  mie  of  real  estate  in  radi  case  by 
an  executor  for  the  purpose  of  payiaa  debts,  am 
excusing  the  executor  from  giving  bond,  before 
Boaklng  the  sale,  Is  void;  and  the  ule  under  such 
licenae,  no  bond  in  fact  having  been  given,  is 
equally  void;  and  the  valiclitr  of  tfae  decree  and 
the  sale  may  be  attacked  collaterally,  though 
no  appeal  was  taken  from  the  decree. 

8.  Also,  that  the  eoooplaioant  has  a  conqilete 
and  adequate  remedy  at  law.  and  that,  the  com- 

Bloinant  not  being  In  pOBsesrioo  of  the  land,  a  bill 
t  equity  cannot  be  maintained  aa  a  proceeding 
to  remove  a  cloud         his  title. 

4.  The  complainant  charged  in  hla  bill  tint  the 
license  was  issaed  to  pay  a  collusive  and  fraud- 
vieat  Jndjpneot  obt»hied  by  one  of  the  defend- 
ants, who  was  the  purdtaser  of  the  land  under 
tb»  llcenB&  Held  that  if  tiie  defendant  seeks 
fmtbcr  t9  collect  hla  judsment,  thia  and  the  oth- 
er questions  involved  can  and  profierly  should 
be  detmnlned  by  the  probate  court,  either  upon  a 
new  petttknt  tot  license  to  sell,  if  any  Is  maoek  or 
■pon  a  settlement  «f  the  executor's  aeconot 
(OffldaL) 

An>eal  from  superior  court  Cumberland 


Action  by  lATkln  D.  Snow  against  Oewge 
r.  BuBsell  and  others.  BlU  dlamlased,  and 
complainant  appeala.  Afflnoaed. 

This  was  a  bill  tm  equity  j^aying  that  a 
Judgment  In  faTor  of  the  defendant  IhiMdl 
be  annulled,  and  that  a  sale  nude  by  him  un- 
der a  licenae  granted  by  the  i«obata  court  be 
decreed  Inv^ld,  and  that  the  defendant  Rna- 
setl  and  Benben  and  Henry  B.  Hlg^na.  the 
other  defendants  named  In  the  bill,  be  decreed 
to  rdease  all  their  Interest  in  the  premiaee* 
and  to  cancel  a  mortgage  held  by  them  time* 
on. 

The  cause  came  up  for  hearing  by  the  Jus- 
tice, m  tb»  first  tautanee,  <«  bill,  answer,  de- 
murrer, and  {woofs,  who  dismissed  the  bill, 
and  made  the  tollowlttg  finding  of  facts- and 
dedslone: 

Submit  a  Bnssdl.  wife  ot  John  H.  Basaell, 
died  Fdiruary  7,  iSM,  testate.  Her  wUl  was 
admitted  to  probata  on  the  third  Tneaday  of 
-  March,  ISBft.  At  her  death  tiie  was  seised 
of  the  real  estate  described  in  the  blU.  which 
was  appraised  at  ^250,  and  personal  estate 
to  the  amount  of  |3l4Jte.  abe  nomlnatsd  ber 
husband,  John  H.  Bussell,  ezecutm,  who  was 
duly  appointed  and  recdved  lettws  testamen- 
tary.- In  her  wiU  she  requested  **that  no 
official  bond  In  his  said  capacity  be  required 
to  be  filed  in  the  probate  court  by  him,"  Tlie 
will  gave  all  ber  property  to  ber  hnsband  tor 
life,  and  then  provided  that.  *^t  the  decease 
of  my  said  husband,  I  give  and  bequeath  to 
my  son  Lemnet  T.  Davis,  and  to  my  grand- 
danghte,  Sarah  F.  Oo^  and  to  my  bus- 
band's  SMk,  Ge(»ge  F.  Boasell,  stidi  sums  aa 
my  husband  may  think  Just  and  rIghL  At 
the  decease  itf  my  said  busband,  I  give  and 
bequeath  to  my  son  William  W.  Davis  ten 
dollars." 

March  24,  1896,  under  this  poww  and  In  a- 
ecutlon  of  the  same,  J<Am  H.  Bussell  made 
an  appointment  under  seal  to  Lemuel  T.  Da- 
Tls,  «400:  to  Sarah  F.  Ooyie,  V1,0U0;  and  to 
George  F.  Bussell,  f  1,00(K  which  was  to  In- 
dnde  an  smns  owing  to  Oeorge  by  Ua.  Bus- 
sell. 

The  descendants  of  Mrs.  Bussell  living  at 
hep  decease  were  her  two  sons,  Lemad  T. 
Davis  and  William  W.  Davis,  ber  grandson, 
Oharies  D.  Merrill,  her  granddaugbtor,  Sarah 
F.  Coyle,  dau^ter  of  William  W.,  and  two 
great  grandchildren,  Henry  Merrill  and  Fran- 
ces MerrlU.  John  H.  Bussell  bad  a  sen,  Oeorge 
F.  Bussell,  by  a  former  marriage.  This  son 
was  In  feeble  health,  and  has  always  been 
unable  to  do  hard  or  persistent  work,  but  for 
most  of  the  time  was  able  to  do  chores  and 
light  work  for  and  about  the  house.  He 
came  of  age  in  1881. 

For  several  years  before  that  he  had  lived 
witii,  and  been  boarded  and  clothed  by, 
Mrs.  Bussell.  While  a  ndnor  he  had  rec^ved 
from  Tewksbury  $1,000,  which  was  In  a  sav- 
ings bank,  subject  to  the  control  of  his  father, 
who  was  his  guardian.  The  Interest  received 
from  the  bank  appears  to  have  been  paid  to 
Mn.  Bmadl*  by  bar  bnBbaiid»  to  conqwnaate 
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for  care  and  support  of  George,  until  he  be- 
came 21  years  of  age,  In  1881,  and  prior  to 
September  IStb.  Mrs.  Bassell  then  requested 
George  to  lend  ber  tbls  money  to  discharge 
an  bicuiubraace  upon  her  real  estate.  On 
September  15.  1881,  George  drew  bis  $1,000 
from  the  bank,  and  let  Mrs.  Russell  have  It, 
taking  her  note  for  the  amount  at  that  date, 
payable  In  fire  years,  with  Inter^t  at  6  per 
cent.,  payable  semiannuaUy,  It  was  then 
agreed' between  them  that  while  (George  re- 
mained with  her  she  should  board  and  clothe 
him,  and  that  this  should  be  given  and  re- 
ceived as  payment  of  the  accruing  interest 
upon  the  note.  A  fair  price  for  this  support 
would  exceed  the  interest  and  the  value  of 
apices  rendered  by  Oeorge  and  the  small 
amount  he  paid  her  when  he  had  ^ploy- 
ment;  but  I  And  that  Mrs.  Russ^  made  no 
charge  to  or  claim  of  Oeorge  for  any  excess, 
but  was  satisfied  to  offset  the  support  against 
the  interest  and  the  light  services  that  Oeorge 
might  render  and  his  occasional  small  pay- 
mental  and  did  not  claim,  or  Intend  to  claim, 
any  additional  pi^rment.  For  a  small  portion 
of  the  time  Oeorge  earned  three  dollars  a 
week  la  some  outside  service,  and  during  that 
time  he  paid  her  two  dollars  a  week  towards 
hia  support  Oeorge  remained  with,  and  was 
mq^ported  by,  .Mra.  Bussell  from  his  majority, 
in  1881«  to  the  death  of  Mrs.  Bussell,  bi  Feb- 
ruary, 1896. 

Under  the  arrangement  between  the  par- 
ties, I  find  that  the  interest  upon  the  note  had 
been  fully  paid  by  Mrs.  Russell,  In  board  and 
.clothing,  up  to  her  death,  and  that  the  prln- 
dpal  sum  of  $1,000  was  then  doe  and  owing 
George  from  Mrs.  Russell. 

Suit  was  brought  upon  this  note  by  George 
on  October  8,  1897,  returnable  to  the  Novem- 
ber term  of  the  superior  court,  which  was  de- 
faulted. Judgment  rendered,  and  execution  is- 
sned  for  fl^SSOJSOi  No  Indorsements  had 
been  made  upon  the  note  until  a  short  time 
before  suit  was  brought,  when  Oeorge  in- 
dorsed payments  of  interest  in  full  up  to  Jtfay 
IS,  1891,  and  made  an  indorsement  of  $14  as 
of  September,  1883,  and  $18  July,  1894,  and 
$11  Angnst,  1886.  He  should  have  indorsed 
fun  payments  of  interest  to  date  of  death  of 
Mis.  Russell,  In  February,  1896,  as  Interest 
had  been  paid  to  that  date.  In  manner  before 
stated. 

On  or  about  F^ruaiy  18,  1896,  Lemod  T. 
Davis  and  Oharlea  D.  Merrill  made  an  agree- 
ment with  John  H.  Bussell,  hi  writing,  whicb 
la  to  be  referred  to  as  a  put  of  my  flndlng, 
by  which  Davia  and  Merrill  were  to  release 
their  interest  In  Mrs.  Russell's  estate,  and 
make  no  opposition  to  probate  of  her  will, 
and  were  to  receive  from  John  H.  Bomll 

March  11,  1896^  In  execution  of  1M»  agree- 
ment. Davla  and  Merrill  delivered  to  BuaseU. 
a  quitclaim  deed  of  all  Interest  In  the  estate, 
and  received  tram  BnsBeU  bis  note  for  $1,600^ 
.payable  In  three  yean,  and  his  mortgage  tq^ 
'9B  the  .  real,  estate  of  Mrs.  Bus^eU  to  ascure 


the  same,  with  one-year  foredosnie  daose. 
Russell  had  obtained  a  qnltd^m  from  Wil- 
liam W.  Davis  of  his  interest  oa  Febroary 

11,  1896. 

This  note  and  mortgage  Davli  and  Merrill 
scdd  to  John  F.  Proctor  on  March  IS,  1896. 
They  indorsed  the  note  In  blank,  and  exe- 
cuted and  delivered  to  Proctor  on  that  day 
an  assignment  of  the  mortgage,  leaving  blank 
the  name  of  the  assignee.  Proctw*  paid  Da- 
vis and  Merrill  tor  the  note  and  mortgage 
$1,000  cash,  and  was  to  allow  to  Mrs.  MenUl 
for  a  period  of  time  free  tmt  In  his  tenement 
then  occupied  by  her. 

Proctor  sold  ihe  note  and  mortgage  to  com- 
plainant on  or  about  March  13,  1896,  and 
filled  in  complainant's  name  as  assignee  in 
the  assignment  made  by  Davis  Aa6  Merrill, 
and  delivered  it  to  Snow.  Snow  paid  $1,600 
for  the  note  and  mortgage,  and  had  no  luowl- 
edge  of  any  defense  nor  of  any  defect  In  the 
title.  He  was  a  purchaser  for  value  and  In 
good  faith.  Interest  not  being  paid,  he  fore- 
closed the  mortgage  by  publication,  the  first 
puUicatlon  being  July  14,  1897.  The  notice 
was  duly  recorded.  These  proceedings  were 
in  due  form  of  law. 

On  the  5th  day  of  Mardi,  1898,  John  H. 
Russell  petitioned  the  probate  court  for  li- 
cense to  sell  Mrs.  Russell's  real  estate,  de- 
scribed In  the  bHI,  for  payment  of  debts,  on 
which  legal  notice  was  given,  and  on  Ainrll 
13,  1896,  that  court  decreed  that  he  have 
license  to  sell  at  public  or  private  sale,  with- 
out giving  bond.  No  appeal  from  this  decree 
wag  taken.  License  in  due  form  Issued  on 
April  13,  189a 

Under  this  license.  John  H.  Russell  sold  the 
real  estate  in  controversy,  by  private  sale,  to 
George  F.  Russell  for  $2,200,  the  3d  day  of 
May,  1898,  and  on  the  same  day  executed 
and  delivered  to  Oeorge  F.  Russell  a  deed  at 
the  same,  which  was  recorded  In  Cumberland 
registry  on  M^  4,  1898.  No  objection  is 
made  to  the  regularity  of  die  proceedings 
after  the  license  was  granted. 

George  obtained  from  Betdmi  and  Henry 
B.  Hlgglns  $300  on  mortgage  of  the  prc^rty, 
executed  May  8.  1896,  which,  together  with 
his  execution,  were  applied  towards  payment 
of  purchase  price. 

John  H.  RuBseU  tied  In  1896.  On  Febru- 
ary 14,  1896,  he  was  sick  In  bed  with  a  bron- 
chial cold  and  feverish,  but  Improved  the 
next  day,  and  was  out  attending  to  business 
on  February  18th.  The  doctor  found  bim 
with  pnenmonia  tm  the  20th,  and  dellrlons. 
He  was  confined  to  bis  bed  till  Uardi  2d  or 
Sd.  and  was  not  downstairs  till  the  eth  or  Ttb 
of  March.  His  physician  left  him  March  7th. 
For  some  days  before  that  his  physician  tes- 
tified that  his  mind  was  dear,  bnt'  he  was 
physically  weak. 

Bussell  was  present  at  the  ofice  ot  Mr.  T. 
li.  Talbot  Fetouarr  VS,  1886,  when  tlie 
agreement  with  Davis  and  Merrill  was  exe- 
cnted  there  by  aU  the  parties.  Be' thai  ap- 
peared to  be  In  possession  of  bis  mental.  Uus- 
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nitlet  and  capable  of  4olii«  bnalneM.  On 
March  9th  hfa  mMd  was  clear,  thongta  phya- 
Ically  weak.  On  March  12.  1896,  when  the 
mortgage  ftom  RnaB^l  to  Darls  and  Merrill, 
bearing  date  March  11th,  was  in  fact  execut- 
ed, Bussell  waa  In  his  house,  weak  In  body, 
but  talked  IntelHgently  about  the  business. 

The  evidence  now  Introduced  falls  to  satla- 
tj  me  that  either  on  February  18tb  or  March 
12tli.  Russell  waa  Incapable  of  tnnnctlnf 
business  nnderstandlngly. 

Complainant  claims  that  the  note  to  Oeorge 
F.  Bussell  Is  paid  and  barred  by  limitation; 
that  the  Judgment  thereon  was  coUuslTe;  tiiat 
John  H.  Russell  should  have  defended,  and 
was  guilty  of  fraud  In  not  doing  so;  that  the 
sale  under  license  from  the  probate  court  was 
void  because  no  bond  waa  given;  that  the 
mortgage  of  Bussell  to  Davis  and  M^rlll  was 
upon  a  valuable  consideration,  and  operated  to 
convey  titie  to  all  the  real  estate  which  Russell 
had  acquired  under  the  will  of  bis  wife,  and 
d^s  of  release  from  Lemuel  T.  Davis  and 
wmiam  W.  Davis,  sons,  and  Charles  D.  Mer- 
rill, a  grandscm,  of  Mrs.  Russell.  He  prays 
by  his  bill  that  the  judgment  In  favor  of 
George  F.  Russell  be  aunolled,  the  sale  under 
license  decreed  Invalid,  and  that  George  and 
Reuben  and  Henry  B.  HIgglns  be  decreed  to 
release  to  complainant  all  their  Interest  In 
the  premises,  and  to  cajocel  the  Higglns  mort- 
gage. 

The  defendanta  claim  that  on  February  18, 
1896,  when  the  agreement  with  Davis  and 
Merrill  was  executed  by  John  H.  Bussell,  and 
on  March  12,  18S6,  when  the  note  and  mort- 
gage given  by  Russell,  he  was  of  un- 
sound mind,  and  Incapable  of  doing  busi- 
ness, and  tbat  the  agreement  and  note  and 
mortgage  are,  for  that  reason,  v(dd;  tbat  the 
judgment  on  the  (1,000  note,  and  the  sale 
under  license,  are  valid,  and  defeat  complain- 
ant's mortgage. 

Upon  the  facta  which  I  have  hereinbefore 
found.  I  decide  as  a  matter  of  law  that  the 
agreement  of  February  18,  1886.  between 
John  H.  Russell  and  Lemud  T.  Davis  and 
Charles  D.  Merrill,  and  the  note  and  mort- 
gage of  March  11.  1806,  of  Russell  to  them, 
were  valid  against  John  H.  Russell. 

That  Charles  D.  Merrill,  grandson  and  an 
hetar  at  law,  not  being  named  In  Mrs.  RuBsell's 
wm,  and  there  being  no  evidence  that  he  waa 
Intentionally  omitted  from  the  wUl.  was  en- 
titled, by  virtue  of  the  statute,  to  inherit  as 
If  Mrs.  Russell  had  died  Intestate. 

That  the  two  great  grandchildren  were  not 
entitled  to  inherit  Rev.  St.  c.  7S,  {  1;  Stet- 
son V.  Eastman.  84  Me.  876,  34  Atl.  8^. 

That  Submit  0.  Bussell  was  Indebted  to 
George  F.  Bussell,  upon  her  note  to  him.  In 
the  sum  of  $1,000  and  interest  fran  the  date 
€t  her  death. 

That  the  note  was  not  barred  by  the  stat- 
ute of  limitations. 

That  George  F.  Rossdl  was  entitled  to  re* 
fldTe  the  sams  ftom  fta  estate  of  His.  Bns- 
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sel^  and  that  tt  was  the  duty  of  her  executor 
to  pay  it 

Tbat  the  personal  being  Inauffldent  U  waa 
his  duty  to  obtain  licrase  and  sdl  the  tesl 
estate  for  this  purpose. 

Suit  upon  the  note  was  unimportant  The 
legal  du^  of  the  aecutor  was  the  same, 
whether  suit  had  been  brought  or  not. 
George's  claim  was  superior  to  that  of  heirs 
or  legatees.  As  he  knew  the  legal  rights  of 
George,  It  waa  not  his  duty  to  set  op  a 
groundless  defense  to  that  suit 

Tbat  the  Interest  of  the  heirs  In  the  real 
estate  was  subject  and  subordinate  to  the 
rlghte  of  creditors  of  Mrs.  Bussell. 

That  to  pay  the  debts  and  expenses  of  ad- 
mlnlstratlcm.  It  was  necessary  to  sell  the  real 
estate. 

That  the  probate  court  in  granting  license 
to  the  executor  after  public  notice  to  sell  the 
real  estate,  adjudged  that,  under  the  provi- 
sions of  the  will,  no  bond  was  required,  and 
granted  the  license  without  bond.  No  appeal 
from  this  decree  waa  teken.  The  matter  was 
within  the  Jurisdiction  of  tbat  court,  and  the 
decree  must  be  upheld.  If  vacated.  It  would 
not  avail  plaintlft,  as  the  estete  would  re- 
main liable  to  be  sold  under  a  new  license,  or 
subjected  to  levy  for  the  debt  due  George. 

It  follows  that  the  estate  was  legally  soltl 
to  George  F.  Bussell,  and  the  absolute  title 
passed  to  him,  and  noUilng  Is  left  to  which 
plalntlflTs  mortgage  can  attach. 

Bill  dismissed,  with  one  bill  of  costs. 

Argued  before  PETTEBS,  a  J.,  and  HAS- 
KELL, WHITEHOUSB,  WISWBEJ^  SAV- 
AOB,  and  FOGLEB,  JJ. 

W.  B.  Antholne  and  T.  L.  Talbot,  for  appel- 
lant M.  P.  Frank  and  P.  J.  Larrabee,  fOr 
appellees. 

fiAVAOB,  J.  Appeal  from  decree  of  pre- 
siding justice  dlsmialng  Mbe  bill  of  OMnidaln- 
ant  The  comi^ainant  claims  title  to  certain 
real  estate  described  by  mesne  conveyances 
from  the  hebs  of  Submit  Oi  BuaSelL  The  de- 
fendant George  F.  Rnss^  claims  title  to  the 
same  premises  by  a  conveyance  from  the  ex- 
ecutor of  the  laat  wiU  uid  testament  of  Sub- 
mit O.  RosstfL  He  alleges  that  the  sals  to 
him  was  made  under  license  from  the  probate 
court  after  due  proceedings  had,  and  was 
made  for  the  purpose  of  raising  money  to  par 
the  debts  of  the  estate  of  Submit  a  BusselL 
The  complainant  reidles  that  eae  of  One  debte 
named  in  the  petition  for  license  to  sell  waa 
a  fraudolent  and  ooUosiTe  judgment  obtained 
1^  George  F.  Russell  against  bis  father,  John 
H.  Bussell,  as  executor,  and  that  the  p«sona4 
estete  of  Submit  O.  BuBseU  was  snffldent  to 
p^r  an  the  valid  In^btedness  the  estete, 
together  with  the  exprasee  of  admbilsteation. 
He  also  sieges  tbat  the  conreyance  from  the 
executor  to  Gteocge  F.  Bossdl  was  without 
consideration,  except  toe  the  fmndnlent  and 
collusive  judgment  set  forth,  and  that  the  con- 
veyance was  made  In  execution  of  a  sc2ieme 
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to  d^rand  him,  to  create  a  clond  upon  the 
title  of  hlB  real  estate,  and  deprlre  blm  of  bis 
rlgtai  to  the  same.  The  complainant  replies, 
fnrtber,  that  the  license  under  which  the  saJe 
to  George  F.  Russell  was  made  was  void,  and 
that  the  sale  and  deed  and  all  proceedings 
tberemider  were  Toid,  tor  the  reaieon  that  the 
executor,  before  making  the  sAle.  gave  no 
bond  to  the  judge  of  probate,  onder  the  pco- 
rbrloDB  of  Rer.  St.  c  71,  {  4. 

The  answer  of  the  defendants  to  these  con- 
tentions of  the  complainant  Is  that  the  jodg- 
ment  complained  of  was  neither  fraudulent 
nor  cotluslve,  but  was  In  every  respect  ralld; 
and  that  he  was  excused  from  giving  bond, 
upon  obtaining  the  llcmse  to  sell  real  estate, 
b7  &  Talld  decree  of  the  judge  of  probate,  un- 
der one  of  the  provlrions  of  the,  will  of  Submit 
O.  Russell,  which  wa&  after  nominating  ber 
husband,  John  H.  Russell,  as  executor,  "that 
no  official  bond  In  bis  said  capacity  be  require 
ed  to  be  filed  In  the  probate  court  by  him"; 
and.  further.  Inasmuch  as  no  appeal  was  tak- 
en, that  the  decree  of  the  probate  court,  ex- 
cusing the  executor  from  filing  bond,  la  con- 
clusive in  this  proceeding. 

The  defendants,  other  than  George  F,  Rus- 
sell, are  mortgagees,  holding  a  mortgage  from 
Qeorge  F.  Russell,  given  after  he  obtained 
the  deed  from  the  executor. 

The  complainant  prays  that  the  alleged 
fraudulent  Judgment  may  lye  annulled,  that 
the  cloud  npon  bis  title  be  removed  by  cancel- 
ing the  executor's  deed  to  George  F.  Russell, 
and  the  mortgage  deed  of  George  F.  Russell 
to  the  other  defendants. 

The  presiding  Justice  found,  and  we  assume 
it  to  be  true,  that  Submit  C.  Russell  died  Feb- 
ruary 7,  1806,  testate;  that  her  will  was  ad- 
mitted to  probate  on  the  third  Tuesday  of 
March.  1S06.  and  her  husband,  John  H.  Rus- 
sell, was  appointed  executor,  and  was  not  re- 
quired to  give  bond  as  such;  and  that  In  the 
meantime  certain  of  the  heirs  and  devisees  of 
Submit  C.  Russell  had  conveyed  their  Interests 
Id  her  real  estate,  which  Is  the  land  descdbed 
In  this  bill,  to  John  H.  Russell,  and  his  title 
afterwards  came  to  the  complainant  But,  of 
course,  the  title  or  ownerablp  of  the  complahi- 
ant  In  the  land  was  subject  to  the  right  of  the 
executor  afterwards,  If  necessary,  to  cause  it 
to  be  taken, and  sold  for  the  payment  of  the 
debts  of  the  estate.  It  further  appears  that 
suit  was  brought  by  George  F.  Russell  against 
John  H.  Russell  as  executor,  and  the  Judg- 
ment complained  of  was  obtained  In  Novem- 
ber, 1897.  In  March,  1S98,  the  executor  peti- 
tioned the  probate  court  for  license  to  sell  the 
real  estate  described,  for  payment  of  debts, 
and  after  due  proceedings,  on  April  13,  1898, 
that  court  decreed  that  he  have  license  to  sell 
at  public  or  private  sale,  without  giving  bond. 
No  appeal  was  taken  from  this  decree.  Li- 
cense was  Issued,  and  under  It  the  executor 
■old  the  real  estate  to  George  F.  Russell,  and 
made,  executed,  and  delivered  to  blm  a  deed 
of  the  same.  It  should  be  said,  also,  that  the 
testatrix.  In  the  will;  requested  that  "no  offi- 


cial bond  be  required  to  be  filed  by"  the  exec 
utor  "In  bis  said  capacity." 

In  view  of  the  conclusion  we  have  reach- 
ed, it  is  not  necessary  to  state  any  other 
facts.  The  first  que«tIon  which  arises  con- 
cerns the  validity  of  the  executor's  deed.  If 
that  was  invalid,  then  the  complainant  has  a 
plain  and  adequate  remedy  at  law,  without 
the  aid  of  the  court  in  equity,  and  It  will  not 
be  necessary  in  this  case  to  consider  the  ques- 
tions of  fraud  and  collusion;  for,  if  the  deed 
falla,  all  prior  proceedings  are,  for  the  pres- 
ent Immaterial. 

The  presiding  Justice  found  that  tbe  pro- 
bate court,  in  granting  the  license,  "adjudged 
that,  under  tbe  provisions  of  the  wlU.  no  bond 
was  required,"  and  ruled  that  as  no  appeal 
was  taken,  the  decree  was  oondualve.  Was 
this  rollttg  correct? 

Tbe  Jurisdiction  and  powers  of  the  probate 
court,  with  respect  to  the  settlement  of  the 
estates  of  deceased  persons,  are  defined  by 
statute.  That  court  has  no  common-law  Ju- 
risdiction. Its  Jurisdiction  Is  special  and  lim- 
ited, and  It  has  no  powers  save  those  confer- 
red upon  It  by  statute.  So  it  Is  likewise  true 
that  the  proceedings  in  petitioning  for  license 
to  sell  real  tetate,  when  It  Is  necessary  for 
the  payment  of  debts,  the  granting  of  the 
license,  and  the  conditions  precedent  to  the 
authorl^  to  make  a  valid  sale,  are  all  regu- 
lated by  statute.  It  Is  provided  In  Rev.  St 
a  71,  I  4,  that  persona  licensed  to  sell  real 
estate,  "before  proceeding  to  make  such  sales, 
*  *  *  shall  give  bond  to  the  Judge  for  a 
sum,  and  with  sureties  to  his  satisfaction," 
oondttloned  for  observing  all  provisions  of  law 
for  the  sale,  tor  using  due  diligence,  and  for 
applying  and  accounting  for  the  proceeds  of 
the  sale.  This  la  the  requirement  of  tbe  stat- 
ute. Irrespective  of  tbe  decree  of  the  Judge  of 
probate.  Tbe  giving  of  such  a  bond  Is  a  pre- 
requisite to  the  right  by  the  executor  to  make 
a  valid  sale.  Campbell  v.  Knights,  26  Me.  2Zi; 
Parker  v.  Nlcbols,  7  Pick.  111.  in  these  cases, 
the  sales  Were  held  invalid,  on  account  of  the 
failure  of  executors  to  make  the  oath  then 
required  by  statute,  but  the  reasons  given  are 
equally  appllc^le  here.  Such  sales  are  In 
derogation  of  the  rights  of  heirs  and  devisees, 
and  it  has  always  been  held  that  a  purchaser 
under  such  a  statute  sale  Is  bound  to  show 
strict  compliance  with  statutory  requirements, 
If  his  title  Is  called  Into  question.  It  follows, 
then,  that,  unless  relieved  by  other  sections 
of  tbe  statutes,  the  reenter  acquired  by  h^s 
license  no  authority  to  sell,  and,  if  he  had  no 
authority,  he  could  not  make  a  valid  sale. 
The  supposed  authority  for  Issuing  such  a 
license  without  bond  Is  found  in  Rev.  St  c.  64, 
i  8,  where  it  is  provided  that  "letters  testa- 
mentary may  issue,  or  sales  of  real  estate  may 
be  made  under  the  provisions  of  a  will,  with- 
out the  executor  giving  bond,  *  *  *  when 
the  will  so  provides."  But  this  provision  Is 
of  no  avail  here.  This  sale  was  not  made 
"under  the  provisions  of  a  wUL"  This  will 
makes  no  provisions  for  the  sale  of  real  estate. 
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It  glTes  no  anOiority  to  tbe  executor  to  sell 
teal  estate.  It  1b  silent  In  regard  to  the  dls- 
position  of  tbe  real  estate,  except  by  derlae. 
A  testator  In  his  wUl  maj  antborlie  his  ex- 
ecutor to  iell  the  real  estate,  to  pay  trades 
m  debts,  and  he  may  anthorlze  him  to  do  so 
wltboat  giving  bond.  A  testator  may  do  ttila, 
but  the  coort  cannot  And  this  testator  did 
not  give  such  authority. 

Tbe  defendant  strong^  contend,  howsrer. 
that  It  la  now  too  late  to  question  the  Talld- 
1^  of  the  license  or  of  tbe  sale  made  tmd«  It 
Their  position  ts  that  the  judge  of  probate 
had  Jurisdiction  of  the  subject-matter,  and 
that  his  decree  therein,  not  appealed  from,  is 
conclusive.  As  to  this.  It  may  be  obserred. 
In  the  first  place,  It  la  the  statute,  and  not  the 
judge  of  protwte,  which  imposes  upon  the 
executor  the  duty  of  giving  bond.  Tbe  de- 
cree of  the  Judge  cannot  make  It  any  more 
or  any  less  his  duty  to  glre  a  bond.  The 
judge  has  no  authority  given  blm  by  statute 
to  excuse  tbe  giving  of  such  a  bond.  It  may 
be  argued  that  the  judge  of  probate  must  of 
necessity  decide  In  eadi  Instance  whether  a 
bond  Is  required  by  statute  or  not  So  he 
must  But  If  he  decide  erroneously,  as  in  this 
case,  does  tt  follow  that  his  decree.  In  viola- 
tion of  the  statute,  remains  In  force  until  re* 
versed?  If  so,  he  may,'  by  mistake,  nullify 
a  statute^  Is  not  such  a  case  rather  like  the 
many  others  where  judges  of  probate  have 
assumed  Jurisdiction,  and  mistakenly  exer- 
dsed  powers  not  given  them  by  statute,  and 
where  their  decrees  have  been  held  to  be  void? 
Suppose,  ft»r  Instance,  that  a  Judge  of  probate 
•bould  erroneously  Issue  letters  of  adminis- 
tration to  an  administrator,  or  letters  of 
gnardUmsblp  to  a  guardian,  without  ta^Elng 
bond,  would  such  persons  be  authorised  to 
act?  Suppose  he  should  grant  admlnlstxatlon. 
In  violation  of  the  statute,  aftnr  the  Intestate 
had  been  dead  20  years,  as  In  Walea  v.  Wll- 
laid,  2  Mass.  124;  or  suppose  he  Sboidd  ap- 
point a  guardian  to  an  Insane  person  with- 
out Inquisition,  and  without  noUce,  as  in 
OooUdge  V.  Allen.  82  Me.  2S,  19  AtL  88;— Is 
there  any  question  but  that  such  decrees 
would  be  void?  We  think  not  It  has  been 
BO  held  in  the  cases  dted  and  in  many  others. 
See  Hunt  r.  Hapgood,  4  Mass.  117;  Sumner 
V.  Parker,  7  Mass.  77;  Smith  v.  Rice,  11  Mass. 
607. 

In  fhB  cases  above  supposed,  the  probate 
coort  would  undoubted^  have  Jurisdiction  to 
giant  admlnistratitm  or  to  appoint  a  guardian, 
but  In  so  far  as  It  exceeded  Its  statutory  pow- 
ers In  the  enrdsB  of  Its  Jurisdiction,  its  acts 
would  be  void,  and,  being  void,  we  think  they 
would  not  be  validated  by  the  failure  to  take 
an  appeal. 

We  think  Bome  confusion  may  have  arisen 
in  tbe  use  of  the  word  "Jurisdiction"  in  tbe 
decisions.  It  Is  frequently  said  that  tiie  de- 
crees of  probate  courts,  touching  matters 
within  their  JnrisdlcUon,  when  not  appealed 
from,  are  conclusive  upon  all  iwrsons.  See 
McLea%  v.  Weeks,  es  Me.,  at  page  421;  Deck- 


er T.  Decker,  74  Me.  46S.  And  hence  It  may 
have  twen  concluded  that,  inasmuch  as  the 
Ucmsing  of  sales  of  teal  estate  Is  within  the 
jurisdiction  of  the  probate  court,  therefore  all 
Ita  decrees  relative  thereto  are  conclustve. 
But  we  think  this  conclusloo  Is  not  the.  cor- 
rect one.  The  rule  Is  stated  more  predsely 
and  accumtely  in  Waten  v.  Stickney,  12  Al- 
len. 1,  where  It  la  said  that  "decrees  of 
bate  courts  In  matters  of  probate,  within  the 
authority  conferred  upon  them  by  law,  are 
conduslTe."  The  distinction  we  note  has 
been  discussed  In  cases  In  this  state  and 
Massachusetts. 

In  Smith  V.  Rloe,  11  Mass.  507  (decided  In 
1814,  while  we  were  a  part  of  Massadin- 
setts),  the  court  said:  **Bnt  If  It  ^pear  that 
tbe  Judge  of  probate  exceeded  his  authority, 
or  that  be  has  undertaken  to  determine  the 
rights  of  parties  ovor  whom  he  had  no  Juris- 
diction, *  *  *  or  that  he  has  proceeded 
In  a  course  nqiresdy  prohibited  by  law.  In 
all  such  cases  fbe  party  ai^leved,  ft,  wlth- 
out  any  laches  on  his  part,  he  has  bad  no  op- 
portunity to  appeal,  may  cmslder  tbe  act  or 
decree  void.  •  •  •  Tbe  defect  Is  not  con- 
fined to  what  may  be  considered  strictly  a 
want  of  Jurisdiction  of  the  cause,  but  If  the 
inferior  tribunal  proceed  In  a  mannwir  pro* 
hiblted.  or  not  autbcwlsed  by  law,  the  pro- 
ceeding is  void."  This  esse  was  dted  with 
aniroval  of  thlB  position  In  Peters  r.  Fetns, 
8  Oush.  620. 

In  Wales  v.  WUIard,  2  Msss.  124.  the  court 
said:  "It  [a  decree  not  appealed  from]  Is  mt, 
therefore,  an  raroneons  enrdse  of  his  Jodg- 
ment,  but  It  Is  an  assumption  of  power 
against  law,  and  tbe  grant  la  Ipso  fluto  a 
nullity."  There,  as  here,  the  point  was 
raised  that  the  decree  was  cmdnslve  nntn  re- 
versed  on  appeal,  and  it  was  expressly  over- 
ruled.  Sumner  v.  PaAer.  7  Mass.  70. 

Tbe  court  in  Pierce  v.  Prescott  128  Mass. 
140,  after  stating  the  rule  that  Judgments  of 
probate  courts  on  all  matters  within  their  Ju- 
risdiction are  conclusive,  said:  "Tbe  law  is 
BO  laid  down  by  this  oourt,  mthong^  it  Is 
sometimes  said,  ss  If  In  qualification  of  the 
riile,  that,  although  the  protate  court  has  Jn- 
rlsdlctitMi  over  tbe  subject-matter,  yet  if  It 
clearly  exceeds  Its  powers,  or  does  an  act  pro- 
hibited by  law.  Its  decree  may  be  avoided  In 
collateral  proceedings  as  wdl  as  by  at^ieal; 
but  this  Is  only  one  way  of  saying  tiiat 
where  the  jurisdiction  of  tbe  court  over  the 
subject-matter  is  In  any  particular  limited, 
then  its  decree  Is  not  bluffing,  if  it  oversteps 
the  limits  fixed.  It  Is  not.  In  such  case,  the 
Indiscreet  exerdse  of  a  power  granted,  but 
tbe  doing  of  an  act  for  wlfich  no  power  Is 
given,  or  which  is  expressly  prohibited." 

Our  own  court.  In  CooUdge  v.  Allen,  supra, 
said:  It  Is  undoubtedly  true  that  a  Judg- 
ment of  tbe  iffobate  court  upon  matters  wltli- 
In  Its  Jurisdiction  Is  conduslve  nntll  It  Is  re- 
versed. But  It  Is  equally  true  that  jurisdic- 
tion of  the  subject-matter  only  is  not  suffl- 
dent  The  preliminary  requisites,  and  tbe 
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coune  of  proceedings  preMrlbed  by  law,  most 
be  conqdled  with,  or  jnrlsdlctktn  does  not  at- 
tftcb,  and  the  Judgment  wU  be,  not  ToldiUile 
merely,  bat  rold,  and  may  be  avt^ded  by  j/Im 
and  proof." 

The  distinction  noted  Is  well  Ulostrated  In 
this'  cas&  The  indge  of  probate  adjudged 
that  there  was  a  necessity  for  the  sale  of  the 
real  estate  to  pay  debts.  Such  a  Judgmmt 
would  be  ouicliisiTe  nnless  ^^ealed  from. 
It  Is  a  question  which  the  law  authorizes  him 
to  determine.  It  Is  within  his  JuzlAllctlon  to 
decide  whether  there  Is  a  necessity  for  a  sale 
or  not  But  the  law  has  not  autborlied  him 
to  decide  that  an  executor  need  or  need  not 
give  a  bond  before  he  can  sell  real  estate  un- 
der a  Ucensa  Hie  statute  Itself  has  decided 
that  qaeatltm. 

We  are  therefore  of  the  opinion  that  £be 
decree  of  the  probate  court  licensing  the  sale 
of  the  real  estate  without  bcHid  is  qpen  to 
attack  collaterally.  In  an  action  at  law,  as 
well  as  by  appeal,  and  that,  therefore,  the 
complainant  does  not  require  relief  In  equity. 

The  complainant  Is  not  in  unsaesrion  at  the 
land,  and  for  that  reason  he  cannot  seek  to 
have  the  alleged  cloud  upon  his  title  arising 
from  the  exeentor's  deed  removed  by  proceed- 
ings in  equity.  He  bas  a  plain,  adequate, 
and  complete  remedy  at  law.  As.  was  said 
In  Bohlnson  t.  Boblnson,  78  Ue.  ITO,  "It  Is 
not  the  purpose  irf  equity  to  try  titles  to  real 
estate,  and  put  one  party  out  of  possession 
and  another  In."  Oamage  t.  Hants,  79  Mb. 
531,  U  AtL  422,  and  cases  dted. 

The  bill  must  be  dismissed,  and  we  think, 
under  tlie  dreumstances  of  the  case,  It  should 
be  dismissed  without  prejudice  and  without 
costs.  If  the  defendant  Bussell  seeks  farther 
to  ccdleet  his  judgment,  all  the  questions  in- 
volved can,  and  properly  shoald.  be  deter- 
mined by  the  probate  court,  either  up(a  a 
new  apidlcatlon  for  license  to  sell  real  estate. 
If  any  Is  made,  or  upon  a  settlemeht  of  the 
executor's  account 

BUI  dismissed,  without  prejudice. 


(9S  He.  880) 

OUBKBY  T.  INHABITANTS  OF  BOOK- 
PORT. 

(Supreme  Jodldal  Court  of  Maine.  Dec.  14, 
189B.) 

HIOHWAT-DKFBCTS-SNOWDRIPTB— NOnCB. 

1.  To  render  a  town  liable  for  Injuries  re- 
ceived from  a  detective  way,  the  manidnal  offl- 
cerB,  highway  lurv^or,  or  load  commiaaioner 
most  have  bad  24  hours*  actual  notice  of  the 
particular  defect. 

2.  Knowledge  of  a  ciiUBe  likely  to  produce  a 
defect  la  not  acniaJ  notice  of  a  defect  resulting 
from  that  cause. 

8.  A  heavr  fall  of  mow.  which  drifts  the 
highwavs  of  a  town  generally,  but  blows  off  in 
spots,  fa  not  such  actual  notice  of  a  particular 
drift  from  which  an  iojuiy  U  recdvd,  as  the 
statute  requires, 

4.  If  knowledge  of  such  storm  could  be  re- 
garded as  notice  of  the  condition  of  the  way  at 
the  place  of  the  accident,  held,  that  the  plaintiff 
liad  the  same  notice  of  its  condition,  and.  under 


the  statote^  cannot  recover,  because  she  had  not 
previonsly  notlisd  tlM  municipal  offlosrs  of  (be 
defect 
(OSklall 

Bepfwt  Crmn  aupreme  Judicial  court,  Knox 
county. 

Action  by  Bfary  G.  Qumey  against  the  In- 
habitants of  Bockport  Osse  rqiorted  and 
plaintiff  nonsuited. 

Argued  before  BOiBBT,  HAfllTRffiU  WI8- 
WBLL,  STEOUT.  and  SAYAGB,  JJ. 

J.  H.  &  a  O.  Montgomeiy,  tta  plaintiff, 
a  &  *  A.  B.  Llttlefield,  for  defendants. 

STBOUT,  J.  This  action  Is  to  recover  tot 
Injuries  suffered .  from  a  defective  way.  In 
the  great  snowstorm  of  January  31  and  Feb- 
ruary 1,  1898,  the  ways  of  defendant  town 
were  "blocked  with  snow,  rendering  them  Im- 
passable, except  In  places  where  the  force  of 
the  wind  blew  the  snow  wtiolly  or  partly  out 
of  spots  In  the  road."  The  injury  occurred 
on  the  4th  day  of  February,  on  one  of  the 
ways  which  had  been  greatly  blocked  by  snow. 
A  portion  of  the  way  "on  each  end  had  been 
broken  out  leaving  an  unbroken  space  at  one 
end,  of  which  the  plaintiff  suffered  her  In- 
juries." It  is  admitted  that  the  "selectmen 
had  no  actual  notice  of  the  alleged  defective 
condition  of  the  road  at  the  place  of  the  ac- 
cident unless  the  storm  and  Its  results"  con- 
stitute such  noUce.  The  town  had  no  high- 
way surveyors,  no  road  commissioner,  but  had 
contracted  wldi  various  persons  to  break  out 
the  roads. 

The  statute  Imposing  ivon  towns  liability 
tor  damages  for  Injuries  for  defective  ways 
requires,  as  a  conditio  precedent  to  recovery, 
that  the  municipal  officers,  highway  survey- 
ors, or  road  commissioner  of  the  town  shall 
have  bad  "twenty-fonr  hours*  actual  notloe  of 
the  defect  cr  want  of  repair"  (Bev.  St  &  18, 
I  80);  and  this  court  has  held  that  sudi  ac- 
tual notice  must  be  of  the  particuhir  defect 
which  caused  the  bijury,  and  that  notice  of  a 
cause  likely  to  produce  the  defect  is  not  suffi- 
cient <8myth  v.  City  of  Bangor,  72  Ue.  248; 
Pendleton  v.  Northport  80  Me.  088,  16  AU. 
253;  Hurley  t.  Inhabitants  of  Bowdolnham, 
88  Me.  288,  84  AtL  72;  Garleton  T.  Inhabitants 
of  Caribou.  88  Me.  481,  84  AU.  200). 

At,  most  the  selectmen  of  defendant  town 
had  notice  of  a  cause,  the  great  fall  of  snow, 
llkdy  to  produce  drifts,  Oie  defect  complain- 
ed of.  But  they  had  no  knowledge  ia  the 
existence  of  a  drift  of  snow  at  this  particular 
place.  It  might  have  been  a  spot  where  the 
snow  was  Idown  They,  therefore,  did  not 
have  actual  notice  of  the  Identical  defect 
which  caused  the  injury.  Sndi  notice  being  a 
condition  precedent  to  the  right  of  plaintiff 
to  recover,  no  llaUIlty  la  shown  to  attach  to 
the  town. 

But  if  knowledge  of  the  storm  could  be  re- 
garded  as  notice  of  the  condition  of  the  way 
at  the  place  of  the  actddoit,  plaintiff  had  Ihe 
same  ,  notice  of  its  condition,  and.  under  the 
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statute,  cauDot  recover,  because  ihe  had  aot 
^vionaly  notifled  the  munldpal  oOcan  aC 
tbe  tact 
FlalBtifl  Dflnt*!it. 

(IM  Pa.  St  420) 

Ib  n  SGHASFOR'S  E8TATB. 
Appeal  of  BBBCHT  et  aL 
(Bqimne  Oonrt  of  FemuirlTaiiia.   Jan.  20^ 
1800.) 

Ura  INSURANCE— RIGHT  OF  INSURBD'S  ORBD- 
ITORS. 

General  creditora  of  one  who  takes  oat  la* 
■mace  on  hla  life  Id  fBTor  of  anotiieri  wluHn  he 
lequests  to  pay  certahl  oedlton,  have  no  claim 
thocoD,— at  least,  beyond  preminms  paid  when 
he  WMB  knowinglj  iasolvent;  tbla  not  being  an 
airignment  to  a  tnistee  to  prefer  creditora. 

Ai^eal  from  orphana*  court,  Phllade^bla 

C0DDt7. 

In  the  matter  of  tite  estate  of  Qostar  TSL 
Schaefer,  deceased.  From  a  decree  dlsmles- 
iDg  exceptt<His  of  Margaret  Brecht  and  an- 
other, executors  of  August  F.  Brecht,  deceas- 
ed, to  the  adjudication  of  tbe  auditing  Judge 
that  the  general  creditors  of  Schaefer  had 
no  dalm  on  Insurance  on  bis  life  collected  by 
the  executor,  Breclifs  executors  appeaL  Af- 
firmed. 

The  opbUon  at  flie  court  below  is  aa  fol- 
lows: 

**The  decedent  took  out  a  policy  of  insnr- 
ance  tor  $45,000  on  bis  own  life,  In  favor  of 
his  brother,  and,  at  or  Immediately  about  Its 
date^  executed  and  delirered  to  the  brottoer  a 
Jndgmoit  note  In  tbe  same  amount  By  a 
memorandum  attached  to  the  note,  be  re- 
quested tbe  brother,  wbom  be  styled  'trustee,' 
to  pay  certain  creditors  Uie  amounts  of  theh^ 
reqiectlTe  claims,  hi  a  sum  total  4^  $^000. 
The  decedent  Informed  his  brother  that  he 
had  ^ected  tbe  Insurance,  but  he  retained 
the  policy  In  bis  own  custody,  and  paid  tbe 
premiums  up  to  the  date  of  bis  death.  He 
died  Insolvent  Hie  point  contended  tor  at 
the  bearing,  and  ovdrroled  by  tbe  auditing 
jvAge,  was  tiiat  tbis  assignment  inured,  un- 
der tbe  act  of  1843.  to  the  benefit  of  tbe  gen- 
eral creditors^  It  was  conceded  that  tbe  pol- 
icy of  Insurance  waa  not  a  gambling  policy, 
even  If  tbe  brother  bad  no  Insurable  Interest 
In  tbe  life  ot  tbe  assured.  A  man  may  do 
wbiU  he  pleases  wltb  his  own  money,  and  If 
he  chooses,  .out  oi  respect  or  affection,  and 
with  no  franduloit  end  In  view,  to  pay  for  a 
X)oIi<7  whose  proceeds  shall  accrue  to  another, 
he  may  do  It  as  freely  as  he  may  make  a 
present  gift  of  the  money  Itself.  Scott  v. 
Dickson,  IDS  Pa.  St  6.  Tbe  decedent  did  this. 
He  reserved  to  himself  no  beneficial  Interest 
in  the  policy  whatever.  It  was  not  an  asset  of 
his  estate,  and,  except  wltb  the  consent  of  the 
beneficiary,  he  could  not  make  It  an  asset  In 
bis  lifetime  or  at  bis  death.  The  case  would 
bave  been  different  (and  It  Is  Important  to 
notice  tbe  distinction)  If  be  had  secured  In- 
anrance  on  his  life  In  his  own  name,  and  had 
then  assigned  tbe  policy.  The  assignment 


would  have  been  a  parting  wlQi  his  own 
property,  and  It  would  have  been  open  to  tbe 
operation  of  all  the  prlnclj^ea  which  deter- 
mine the  validity  of  asslgmnents.  But  bow 
can  a  man  by  any  Instrument  or  set  of.  In- 
sfmments,  assign  what  he  never  possessed, 
and  never  could  have  possessed?  Tbto  Is  tor- 
clbly  set  out  by  Green,  J.,  In  McCntchecm's 
Appeal.  99  Pa.  St  137:  *Whm  tbe  tltte  of 
the  ben^clary  exists  1^  force  ot  an  original 
issue  In  the  name  or  for  tbe  benefit  ot  the 
beneficiary,  tbe  title  la  good,  notwithstanding 
the  claims  of  creditors.  •  •  •  There  Is  no 
anomaly  In  this,  nor  any  confilct  with  the  let- 
ter or  spirit  of  tbe  statnte  of  BJlIsabeth,  be- 
cause In  such  oases  the  policy  would  be  at 
no  time  tbe  property  of  tbe  assured,  and 
hence  no  question  ot  fraud  In  Its  transfer 
could  arise  as  to  bis  creditors.  It  Is  only  In 
case  of  the  assignment  of  a  policy  that  once 
belonged  to  the  assured  that  the  question  of 
fraud  can  arise.'  This  was  the  point  In  Tay- 
lor's Appeal.  75  Pa.  St  IIS.  where  the  de- 
cedent had  effected  an  Insurance  on  bla  life, 
and  bad  afterwards  assigned  the  policy  to  a 
trustee  for  his  children.  He  never  delivered 
the  assignment,  nor  apprised  the  trustee  of 
its  existence.  It  was  held  that  the  transfer 
was  Invalid,  and  that  the  proceeds  of  the 
policy  belonged  to  the  estate  of  the  assured. 
Tbe  distinction  we  have  alluded  to  Is  further 
lUuatrated  In  EUIotfs  Appeal,  60  Pa.  St  75. 
The  act  of  April  17,  1B43  (P.  L.  273),  prohib- 
iting preferences  In  assignments,  declares  that 
*all  asidgnments  of  property  In  trust  which 
shall  hereinafter  be  made  by  debtors  to  trus- 
tees *  *  *  to  prefer  one  or  more  creditors 
(except  for  wages),  shall  be  beld  and  con- 
strued to  enure  to  the  benefit  of  all  tbe  cred- 
itors.' The  only  property  cf  tbe  detxdent 
which  entered  Into  this  transaction  was  tbe 
sum  represented  by  tbe  premiums.  If  'tb^ 
were  paid  by  him  when  he  was  knowingly 
Insolvent,  they  mli^t  perhaps  be  recovered 
tvota  the  trustee^  because  they  were  taken 
from  the  estate  to  which  tbe  general  creditors 
bad  a  right  to  look  for  payment;  bat  tbe 
creditor's  right  en&  here.  It  Is  beyond  dis- 
pute Qiat  any  assignment,  however  formal, 
or  however  disguised  under  another  shape, 
■wb\tb  seeks  to  create  a  preference  by  a  fall- 
ing debtor,  comes  under  tbe  ban  ot  flie  act 
It  may  be  In  form  a  lease,  as  hi  Lucas  v. 
Bailroad  Co.,  S2  Pa.  St:  468,  or  a  power  of 
attwney,  as  In  Watson  t.  Bagaley,  12  Fa.  St 
164;  but  It  must  be  of  property  to  which  the 
debtor  has  a  right  as  owner,  and  over  which 
he  can  exercise  control.  In  the  subject-mat- 
ter of  tills  policy,  however,  tbe  decedent  had 
no  ownership  whatevn.  The  exceptions  are 
dismissed.** 

F.  L.  Breltlnger  and  Simpson  &  Brown,  for 
appellants.  J.  Joseph  Murphy  and  John  Q. 
Johnson,  for  appellees. 

PER  CURIAM.  In  this  case  the  decree  Is 
aflSrmed  on  the  opinion  of  the  learned  court 
below. 
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(iH  pft.  St.  m) 

BBBNSranM  V.  BBNSr  «t  aL 
Avcene  Ooort  ot  Peuu^TaaU.   Jaa.  3^ 

1800.) 

SAJUCU»S  BRROB. 

Tht  coart  h&Ting  instructed  that,  U  the 
JoTT  CouDd  that  defeDOBDts         soUtr  of  negli- 

SDce  that  caused  plaintiff's  iojurr.  tbey  should 
d  for  him,  and  they  having  found  for  defend- 
ants, any  error  hi  rejecting  evidence  as  to  plain- 
tiflTs  phytical  conditum  was  harmtess. 

Appeal  from  court  of  common  i^eaa,  Phila- 
delphia county. 

Action  by  Arder  Bemstetn,  by  Ua  fattier 
and  nexC  friend,  Ifattliew  Bonsteln,  agalnit 
Bernard  Xmat  and  another,  for  Injury  re- 
cefred  hj  plaintUt  hy,  being  nm  otor  by  de- 
fendanti^  team.  Judgment  for  dtfendanta. 
Plaintiff  appeals.  Affirmed. 

Bugene  Raymond,  for  appellant.  Richard 
P.  Whiter  for  appoUoM. 

FEB  CURIAM.  Thla  action  was  brought  to 
recover  damages  occasioned  by  the  negllgoice 
of  the  defendants.  Tbe  question  of  the  dft- 
fandanta'  alleged  negllgeace  was  carefully  and 
correctly  submitted  to  the  jury,  with  Instmc- 
tlona  that  the  boy  could  not  be  held  respon- 
sible tor  contributtwy  negligence,  and  that,  If 
they  found  tbe  defendanta  guilty  of  negligence 
wblcb  resulted  In  tbe  plalntltrs  Injury,  the 
verdict  should  be  for  the  plaintiff.  There  cer- 
tainly was  very  contradictory  evidence  as  to 
the  facts  and  circumstances  of  the  accident, 
and  It  wu  tbe  du^  of  the  jury  to  decide  be- 
tween the  conflicting  statements  of  tbe  wit- 
nesses. On  this  subject,  also,  the  Juiy  waa 
correctly  Instructed,  l^ey  found  a  verdict  for 
the  defendants,  and  thereby  necessarily  found 
that  the  defendanU  were  not  guilty  of  neg- 
ligence; and  by  this  verdict  the  court  bdow 
end  this  court  are  bound.  In  this  view  ot 
the  case,  tbe  rejected  questions  submitted  to 
the  expert  witness  become  entirely  Immaterial. 
If  there  was  no  negligence  of  tbe  defendants, 
it  does  not  matter  what  the  condition  of  tbe 
plaintiff  was.  The  assignments  of  error  to 
portions  of  the  charge  and  to  tbe  answers  to 
points  are  not  sustained.  The  court  was  not 
in  error  In  what  was  said  In  this  connection. 
Hie  assignments  of  error  are  all  dismissed. 
Judgment  affirmed. 

^  Pa.  St  462) 

FLTNN  V.  HTTRLOOK  et  aL 
<Siiirane  Court  of  Penn^lvanla.   Jan.  29^ 

1900.) 
RBCaiPF  IN  rtiiiL. 
One  who,  without  fraud,  artifice,  mistake,  or 
imposition  practiced  on  htm.  gives  a  recript  "in 
full  of  all  deniands"  ttecsnse  the  other  party  re- 
fused to  pay  any  more  without  if,  is  bound  by 
It. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Bdward  Flynn  against  W.  A. 
Hurlock  and  another.  Judgment  for  defend- 
ants.  Plaintiff  appeala.  Affirmed. 


BBPOBTSB.  (Pa. 

8.  Waltw  Foolkrod  and  Joseph  B.  Bmbery, 
for  appellant  James  Wilson  Bayaid  and 
John  O.  Jcdmson,  tta  anpelleea. 

PER  CURIAM.  While  we  do  not  thlnlc 
there  Is  any  merit  In  the  several  asslgnmente 
of  error  submitted  on  behalf  of  the  appellant, 
and  while  It  Is  certainly  true  that  a  receipt  Is 
open  to  explanation,  and  Is  not  necessarily 
conclusive  in  itself,  we  are  very  clear  that, 
upon  tbe  testimony  in  this  case,  the  receipt 
"in  fall  of  all  demands,"  glvai  by  the  plaintiff 
to  the  defendants  when  the  final  payment 
was  made,  precludes  falm  from  any  further  re- 
covery. He  gave  this  rec^pt  because  tbe  de- 
fendanta refused  to  pay  any  more  money 
without  It  He  must  be  assumed  to  bare  re- 
ceived tbe  money  upon  the  express  condition 
that  It  was  in  full  of  aU  demands.  He  signed 
It  wltb  his  eyes  oi;>en.  without  any  trand, 
artifice,  mistake,  or  imposition  ^«ctlced  upon 
him,  and  he  la  coiiBeqneady  bound  by  ft 
The  asalgnments  of  atror  ac*  aU  dlamlised. 
Jodgnuat  afflvmed. 


OH  Pa.  St.  im 

PAINE  V.  UONONOAHBLA  NAT.  BANK 
OF  PITTSBURG. 
(Sopreme  Court  of  PemuQdvaala.   Jan.  39, 
1900.) 

anOPPBL  IN  PAU-nASSIONBB  FOKORBDlTOBa. 

H.,  who  had,  while  In  good  financial  ctuidi- 
tion.  Indorsed  notes  to  a  bank  for  discount,  made 
an  arrangemmt  that  he  shoald  assign  to  it  cer- 
tain book  aooonnta,— 4t  to  ooUcA  tbem,  reCain 
therefrom  the  amount  of  the  notes,  and  return  to- 
him  the  lialance  and  tbe  notes, — and,  pursuant 
thereto,  made  an  aadgnment  of  the  accounts  to 
&.  his  attorney,  who  notified  the  bank  thoeof. 
This  assigament  waa  not  recorded,  and  two  days 
later  B.  made  a  general  aaaignment  for  creditors 
to  P.,  for  whom  B.  was  also  attorn^.  S.,  without 
objection  of  P.,  who  knew  of  the  arranguiient 
with  the  twnk,  ooliected  tbe  accounts,  paid  tbe 
bank  the  amount  of  the  notes,  and  turned  the 
balance  and  tlie  notes  over  to  P.  In  bis  account, 
P.  charged  blniself  with  the  book  accounts,  claim- 
ed credit  for  the  sum  paid  the  banli,  and  collect- 
ed some  of  the  notes,  and  the  makers  of  otbm 
tliMeof  became  insolvoit  A  decree  sostaininr 
the  part  of  tlie  account  involTitig  the  credit  for 
the  sum  paid  the  bank  remained  onaniealed 
from.  Held,  that  P.  was  eftowed  to  sue  the 
bank  for  ttie  sum  paid  It 

Appeal  from  court  of  CMumoo  pleas,  Alle- 
gheny county. 

Action  by  W.  L.  Paine,  assignee  for  cred- 
itors of  J.  Q.  Ihmsen,  trading  as  Ihmsen  ft 
Co.,  against  .the  Monongahela  National  Bank 
of  Pittsburg.  Jndgmuit  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

R.  A.  &  James  Balpb,  for  ainwllant  J.  M. 
Swearlngen  and  I*.  B.  D.  Reese,  for  appellee. 

DBAN,  J.  Ihmsen  was  engaged  In  the  lum- 
ber business.  In  his  dealings,  he  took  from 
his  customers  notes,  and,  for  discount.  In- 
dorsed tbem  to  tbe  Monongahela  National 
Bank,  this  defendant  and  .appellant  On  the 
Ist  of  August,  180S,  Ihmsen,  becoming  em- 
barrassed financially*  without  solicitation  call- 


Digitized  by  Google 


Pa.) 


IN  BE  MUSTIN*8 


8U 


«d  upon  the  bank,  and  offered  to  assign  to  It, 
In  payment  of  the  discounted  paper,  certain 
book  accounts;  tbe  bank  to  collect  them,  paj 
any  excess  to  the  assignor,  after  dednctlDg 
amount  of  notes,  and  also  return  Um  notes. 
To  this  the  bank  assented.  On  l4Ui  of  Ang- 
ast  following,  Ihrnsen,  by  writing  accompa- 
nied by  schedule  of  accounts,  assigned  to  A. 
K.  Stevenson,  attorney,  also  attorney  for  ap- 
peUee,  an  amount  thought  to  be  sufficient  to 
pay  these  notes,  and  Stevenson  notified  tli4 
bank.  This  assignment  was  not  recorded. 
Two  days  afterwards  Ihmsen  made  a  general 
assignment  for  benefit  of  creditors  to  W. 
Paine,  this  plaintiff,  which  assignment  was 
duly  recorded.  Paine,  having  duly  qualified, 
proceeded  with  the  performance  of  his  dnt^ 
as  assignee.  But  although  he  knew  of  the 
transaction  by  bis  assignor  with  the  bank, 
and  that  Stevenson,  his  own  attorney,  under 
the  power  given  him,  was  collecting  the  ac* 
coonta,  he  made  no  demand  for  them,  nor 
took  any  steps  to  revoke  Stevenson's  power. 
The  latter  proceeded  with  collections,  and, 
having  collected  $5,670.20,  on  April  9,  1804. 
turned  over  to  the  bank  $1,861.68,  In  full  of 
the  notes  held  by  the  bank,  lifted  the  notes, 
and  delivered  them  and  the  balance  of  the 
money  to  tbe  assignee,  who  soon  after  filed 
his  account,  li^  which  he  chained  himself  with 
the  assigned  book  accounts,  and  claimed  cred- 
it for  tbe  sum  paid  tbe  bank.  Exceptions 
being  filed  to  that  part  of  the  account  In- 
volving this  credit,  an  auditor  was  appointed, 
who  decided  against  excitants.  The  excep- 
tions were  renewed  to  the  report.  These 
were  overruled,  and  on  26th  of  July,  1886.  tbe 
court  confirmed  the  report  absolutely,  and 
directed  the  money  to  be  paid  out  according 
to  the  schedule  of  tbe  auditor.  This  iJecree 
remains  unappealed  from.  On  October  S, 
1898.  Paine,  the  assignee,  brought  suit  against 
the  bank  on  tbe  notes  paid,  without  any 
return  or  offer  to  return  them  before  suit 
brought  The  learned  Judge  of  the  court  be- 
low, evidently  assuming  that  the  case  was 
ruled  by  Kern  v.  Powell,  98  Pa.  St  268,  In 
re  Dickson's  Estate,  166  Pa.  St.  134,  SO  Atl. 
10S2.  and  Hney  v.  Prince,  187  Pa.  St  161.  40 
AtL  9^  peremptorily  Instructed  the  Jury  to 
And  for  plaintiff  the  amount  of  the  notes, 
with  Interest;  and  we  have  this  appeal  by 
the  bank,  which  asalgna  for  oror  the  burtrnc- 
tlon  of  tbe  court 

This  case  Is  clearly  distlngulshahle  from 
those  cited.  The  assignment  of  tbe  book  ac- 
«»imts  to  Stevenson  for  the  protection  of  the 
bank  was  not  recorded,  while  tbe  general  a»- 
■Ignment  was.  If  this  were  all  that  ap- 
peared, under  the  cases  referred  to  the  first 
iwrtgnment  would  be  void,  and  the  assets 
would  Inure  to  the  ben^t  of  the  general  cred- 
itors. But  the  evidence  goes  much  further. 
With  tbe  full  knowledge  of  the  assignee  un- 
der the  recorded  assignment,  Stevenson  pro- 
ceeded to  collect  the  book  accounts,  did  col- 
lect them,  and  paid  the  debt  of  the  creditor, 
wbe  ntomed  the  Indorsed  notes  to  Um. 


Then  Stevenson  tDmed  these  notes  orer  to 
the  assignee,  with  tba  excess  of  money.  He 
accepted  both,  and  then  filed  his  account 
charging  himself  with  the  mon^,  and  taking 
credit -for  the  amount  which  Stevenson  had 
paid  the  bank.  On  exceptions  to  the  account 
the  final  decree,  unappealed  from,  was  that 
the  account  was  correct  The  assignee,  then, 
went  so  far  as  to  collect  from  the  drawers  of 
the  notes,  of  which  his  assignors  were  bi- 
dorsers,  part  of  the  money  represented  by 
them.  Clearly,  these  notes  belonged  to  the 
bank.  Ihmsen  waa  tmly  liable  as  indorser, 
and  they  were  discounted  before  tbe  Indorser 
became  embarrassed.  If  tbe  general  cred- 
itors,  or  the  assignee  for  them,  intmded  to 
repudiate  the  transaction  with  the  bank.  It 
was  their  duty  to  do  so  Immediately  after 
they  had  knowledge  of  it  Not  only  did  the 
assignee  fall  to  do  this,  but  la  filing  and  mak- 
ing afildavlt  to  his  account  he  most  uneqnir- 
ocally  ratified  It  Further,  if  he  Intended  to 
asB^  his  right  to  the  Stevenson  money,  he 
should  not  have  accepted  the  notes  belonging 
to  the  bank;  It  should  have  retained  the 
notes,  with  all  Its  rights  to  make  its  money 
out  of  the  drawKv.  Admit  that  appellee  is  a 
trustee  for  all  the  creditors,  and  Is  bound  to 
protect  their  rights;  yet  when  he  permitted 
the  bank  to  retain  this  money,  accepted  a 
return  of  the  notes,  and  used  them  for  the 
benefit  of  tbe  general  creditors,  and  th&i  filed 
an  account  In  which  it  was  Judicially  ascer- 
tained tliat  his  action  was  lawful,  he  cannot 
more  than  five  years  afterwards,  Inconsistent- 
ly repudiate  his  action  by  suit  against  the 
bank.  He  attempts  to  show  that  the  bank  la 
no  worse  off  than  If  he  had  not  acc^ed  the 
notes  and  filed  his  account  claiming  credit 
for  the  payment  because  some  of  the  drawns 
of  the  notes,  soon  after,  became  insolvent;  but 
how  does  he  know  what  the  bank,  with  vigi- 
lance, might  have  collected.  If  hi  possession 
of  its  own  notes?  This  is  not  the  case  of  an 
assignee  under  an  unrecorded  assignment 
seeking  to  withhold  money  from  tbe  general 
creditors.  It  Is,  In  substance,  the  case  of  an 
as^gnee  under  a  recorded  assignment  who 
has  paid  money  Justly  owing  one  of  the  cred- 
Itora,  attempting  to  recover  It  hack,  when  he 
has  put  it  out  of  his  power  to  restore  the 
creditor  to  his  original  situation.  It  Is  an 
estoppel  In  pals.  "He  who  will  not  speak 
when  be  ought  to  speak  will  not  be  heard 
when  equity  demands  that  he  shonld  keep 
silent"  Tbe  Judgment  is  rermed. 


(IM  P».  St  W) 
In  re  MUSTIN'S  BEfTATB. 
Ai^eal  of  liLOTD. 

(Sopreme  Court  ot  Pamsylvanla.   Jan.  29. 

1900.) 

WIUiS-CONVERSION. 

A  will  makicg  a  specific  bequest  foDowed  by 
a  legacy  of  $3,000,  and  then  giving  the  re^due 
of  real^  and  persooalty  In  trnst,  after  a  life  es* 
tate^  to  pay  a  legacy  of  $10,000,  to  set  aaids 
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the  sam  of  $120,000.  and  ereatnal^  to  pay  tt, 
la  three  separate  amoants  of  £40,000,  abaolat^, 
and  in  trust,  if  8  balance  ttill  remalni,  to  par 
le^ciea  of  l&OOC^  and  then,  in  oue  tiierc  be 
more,  to  pay  $2,000  to  a  cbaritj*  and  to  dlride 
and  pay  over  anr  flnal  balance  in  tlum  eqnal 
Tmrti.  worki  a  eonyenlim  of  tlie  zeal  estate^ 

Ai^jieal  frmn  oEpliaiis*  court  PbUadelphla 
county. 

In  the  matter  of  tlie  eitate  of  John  Mnstin, 
deceased.  From  a  decree  granting  the  peti- 
tion ot  the  Mecbanlca*  National  Bank  of  the 
City  of  PliUadelpbla  that  the  real  estate  left 
by  deceased  be  mortgaged  or  sold  to  pay  petl- 
tlcoiei'B  elalm  against  the  estate,  Ida  O.  Lloyd, 
executrix  and  trustee  under  the  will  of  de- 
ceased, i^pealB.  Affirmed. 

The  opinion  of  the  court  below  la  as  fid- 
lows  (Ashman,  I.): 

"On  the  question  of  the  character  of  the  es* 
tate  In  the  hands  of  the  accountants,  as  realty 
or  personalty,  depends  the  ^ectlveness  of  the 
order  to  pay,  and  of  the  preseot  petition  to 
sell  or  mortgage.  If  the  property  Is  real  es- 
tate, it  Is  free,  by  lapse  of  time,  from  the 
Hen  of  the  debts  set  out  In  the  petition,  and  it 
may  not  be  sold  or  mortgaged  at  the  Instance 
of  creditors.  If  It  la  ikrsonal  estate.  It  Is  as- 
sets for  the  payment  of  debts  of  the  decedent. 
That  It  has  been  hitherto  treated  as  real  es- 
tate by  the  parties,  and  even  by  the  court,  in 
the  dlq)osltlon  made  of  the  rents.  Is  not  con- 
duslve,  because  tlie  questlcm  of  converBlon  is 
now  raised  for  the  first  time.  The  will  must 
therefore  be  resorted  to,  and  its  provisions, 
we  think,  cannot  be  reconciled  with  the  ab- 
sence of  an  intent  on  the  part  of  the  testator 
to  distribute  bis  estate  as  money,  and  not  as 
land.  It  t>eglnB  with  a  specific  bequest  of  per^ 
sonal  effects,  followed  by  a  legacy  of  $3,000, 
and  it  gives  the  residue  of  realty  and  person- 
alty in  tmst,  after  life  estate  In  the  wife,  to 
pay  a  legacy  of  $10,000,  to  set  aside  the  sum 
of  $120,000,  and  eventually  to  pay  it.  In  three 
separate  amounts  of  $40,000,  absolutely,  and 
Id  tmst.  If  a  bahmce  should  still  remain,  to 
pay  additional  pecuniary  legacies  aggregating 
$8,000.  Id  case  the  estate  should  not  then  be 
exhausted,  the  trustee  was  directed  to  pay  to 
a  charity  $2,000,  and  to  divide  and  pay  over 
any  final  balance  in  three  equal  parts.  Both 
at  the  time  of  the  execution  ot  his  will,  and 
at  the  time  of  his  death,  the  testator's  personal 
property  was  inadequate  to  pay  these  gifts; 
but  we  concede  that  this  fact  was  not  concln- 
tive,  because  his  estimate  of  its  value  may 
have  been  an  exaggerated  one.  We  read  his 
Intent  In  his  testamentary  language.  He 
treats  bis  real  and  personal  estate  as  a  blend- 
ed fund,  out  of  which  legacies  to  an  amount 
which  he  evidently  thlnlu  may  exbatut  the 
fund  are  to  be  paid.  If  any  balance  after 
their  payment  i^all,  however,  remain,  he  di- 
rects the  payment  of  additional  bequests,  and. 
If  there  should  still  remain  a  balance,  he  pro- 
vides a  sum  for  a  charity;  and  he  finally  di- 
rects that.  If  these  original  and  added  gifts 
shall  not  have  disposed  of  the  residue,  what 
may  remain  of  his  estate  shall  be  paid  over 


to  tiuce  dlstrlbateea.  A  man  may.  It  Is.  admit- 
ted, make  a  good  devlae  of  real  estate  by  a 
aln^ile  AreetloD  to  pay  It  over;  tmt  when, 
masses  his  realty  and  personalty  tn  a  commoa 
fund,  and  directs  that  the  balances  wUcb  may 
remain  after  payment  made  of  successive  gifts 
of  numey  shall  also  be  paid  over,  die  infei^noe 
Is  almost  Irresistible  that  the  flnal  payment  la 
to  be  of  the  same  chaxaeter  as  those  whldi 
preceded  IL  In  Be  Manball*s  BMate,  147  Pa. 
St  77.  2S  Aa  8M.  a  coDveralon  was  impllcd 
from  a  residuary  gift  of  real  and  personal  es- 
tate to  executors  as  trustees  fiw  children,  and 
where  the  Interest  of  a  child  dying  without  la- 
soe  was  to  be  distributed  among  the  survivors 
or  the  heirs  al  deceased  chU^en.  Oar  coifc- 
dualon  la  tbat  the  will  yrotkeA  a  conTerabm, 
that  the  ctmventfon  ma  complete  at  the 
death  of  the  testetor.  and  that  from  that  mo* 
ment  the  whole  fund  was  assets  for  the  pay- 
ment oC  debts,  and  freed,  as  to  any  part  of  it 
from  the  (deration  of  the  act  relating  to  the 
lien  of  decedents  debts.  Anwal  of  ItcWO- 
llams,  U7  Pa.  St  111.  11  Aa  883.  The 
prayer  of  the  petition  la  granted.  Oonnsd 
will  draw  the  decree." 

Bemanl  Ollpin,  for  appellant  J<^  G. 
Johnson  and  Rich  &  Boyer,  for  appellee. 

PSIR  CURIAM.  We  think  the  reasons  ex- 
pressed in  the  opinion  of  the  learned  court  be- 
low are  a  sufficient  vindication  of  tiie  conclu- 
sion reached,  and  we  therefore  afilrm  the  de- 
cree on  the  opinion.  .Decree  affirmed  and  ap- 
peal dismissed  at  llie  coats  of  the  aiwdUant 


(IM  Pa.  St.  US) 
In  re  ORKNBY  ST. 
Appeal  of  OITT  OF  PHILADEtLPHIA. 
(Snpreme  Oonrt  ot  Fennaylvanla.   Jan.  29^ 
1900.) 

OPENING  STRDET— PROPBRTT  A8SBBSABUL 
Only  the  iBx>perty  abutting  on  the  part  tt  a 
street  opened  can  be  assessed  tiierelor. 

Appeal  from  superior  court 

In  the  matter  of  the  opening  of  Orkney, 
street  tnan  Ontario  street  to  WestmcHrdand 
street  From  a  Judgmrat  of  the  sivetlor 
court  affirming  an  order  of  the  court  of  quar- 
ter sessions  of  the  county  of  Philadelphia  soar 
talnlng  exceptions  to  the  assessment  of  cer- 
tain property,  the  city  of  PhlladelphUt  ap- 
peals. Affirmed. 

The  opinion  of  the  superior  court  is  as  fol- 
lows (Rice,  P.  J.): 

"Prlcff  to  these  proceedings,  Orkney  street 
was  laid  out  upon  the  confirmed  plan  of  the 
citj  of  Philadelphia,  and,  according  to  the 
plan,  extended  from  Ontario  to  Westmore- 
land; but  a  portion  of  it,  running  through 
land  of  Broklehurst  and  Ewing,  bad  not  been 
opened.  The  result  was  that  the  properties 
of  these  exceptants  were  upon  a  cul-de-sac 
It  does  not  affirmatively  appear  that  they  had 
been  assessed  for  the  cost  of  the  opening  of 
the  street  to  Broklehuist's  and  Bwiog's  land* 
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but  we  are  left  to  Infer  from  wbat  la  stated 
la  the  opinion  of  the  court  below  and  at  bar 
that  the  owners  had  dedicated  the  land  oybc 
which  that  portion  of  the  street  extends.  -  At 
all  erents,  It  was  a  paved  and  curbed  street, 
and  OBea  to  public  travel  fnun  Ontario  street 
to  Qie  point  above  mentioned,  long  before  ttie 
ad<^tlon  of  the  *  ordinance  about  to  be  re* 
ferred  to.  An  ordinance  was  adopted  open- 
liig  the  street  through  Its  entire  Imgth  to 
WestiDOT^nd,  and  viewers  were  appointed  to 
assess  the  damages  of  Broklehurst  and  Bhv- 
taig.  Thes  reported  that  these  were  ¥4.400, 
and  that  of  this  sum  the  sum  of 
shonid  be  paid  by  the  city,  and  the  balance 
sboold  be  paid  by  the  property  owners  on 
the  previously  opened  portion  of  the  street, 
for  benefits.  The  questiw  is  as  to  the  valid- 
ity of  these  assessments  tot  benefits. 

"If  this  had  been  an  open  street  through- 
oat  its  entire  length  from  Ontario  to  West- 
morland, and  one  end  bad  been  closed  by 
vacation  proceedings,  these  exceptants  would 
have  had  a  right  in  law  to  claim  damages. 
Why?  Because  by  reason  of  the  closing  at 
the  street  they  would  have  sustained  an  in- 
jury in  th^r  prt^KrQr  rights  peculiar  to  them- 
selves, and  dltferent  in  Uod  from  the  Injury 
which  would  have  been  sustained  by  those 
who  used  the  street  for  travel  only.  The  In- 
jury Is  not  of  the  same  kind,  differing  In  de- 
gree only.  It  is  an  additional  injury,  caused 
by  the  Impairment  of  an  entirely  distinct 
right— the  special  right  of  ingress  and  egress.' 
In  re  Melon  St,  182  Pa,  St.  397.  S8  Atl.  482, 
3S  L.  B.  A.  276.  This  beli^  so,  It  Is  argued 
that  the  converse  of  the  proposition  must  be 
true,  namely,  that  the  conversion  ot  the  cul- 
de-sac  into  an  open  street,  thus  giving  two 
modes  of  access  to  their  properties  whwe 
only  ooe  existed  before,  was,  or  at  least  may 
have  been,  a  peculiar  benefit,  dlfler^t  lo 
Und,  and  not  merely  In  degree,  from  titat  ao> 
crulng  to  prc^ertles  fronting  on  another 
street,  or  on  another  block  of  the  same 
street  But  before  pursnlng  this  line  of  ar^ 
gnment  further.  It  will  be  well  to  consider 
wbethw  or  not  the  llabiU^  of  pnqiertleB,  sit- 
uate as  these  are,  to  spedal  assessments  to 
pay  the  cost  of  public  improvements,  Is  an 
vtfen  one,  and  whether  another  principle  does 
not  enter  Into  the  oue.  In  Be  Morewood 
AT&,  ICO  Pa.  St  2a  28  Aa  12S,  132,  Mr. 
Justice  Green,  after  an  exhaustive  review  of 
Qie  earlier  cases,  Including  In  re  Hancock 
St,  IS  Pa.  St  26.  which  Is  much  relied  oa 
here,  states  the  doctrine  establlidied  by  them 
In  this  way:  *As  we  have  repeatedly  de* 
dded,  the  doctrine  of  assessment  for  benefits 
to  pay  for  public  Improvements  can  only  be 
defended  upon  the  ground  that  the  benefits 
are  k»cal,  and  essentially  peculiar  to  the  very 
pnv^rty  assessed,  and  then  it  can  only  be 
done  once.  This  can  only  be  the  case  whea 
the  property  assessed  abuts  directly  upon  the 
line  of  the  Improvemrat  Having  their  own 
burdens  to  iKar  In  this  respect  the  owners  can- 
not be  subjected  to  the  discharge  of  similar 


burdens  upon  other  properties,  whether  situate 
on  the  same  street  or  in  the  same  neighbor- 
hood.' The  rule  as  thus  stated  was  reiterated 
In  Re  Fifty-Fourth  St,  16&  Pa.  St  8.  80  AtL 
603,— a  case  of  grading,  paving,  and  curbhij^ 
where  the  property  assessed  abutted  on  the 
same  street  but  not  on  the  part  Improved. 
It  is  to  be  noticed,  also,  that  it  was  alleged  on 
the  argument  of  tiiat  case  that  the  only  out- 
let for  the  property  was  over  part  of  the  Im- 
provement; but  this  allegation  was  not  re- 
ferred to  In  the  c^lnlon,  as  it  doubtless  would 
have  been  if  tbe  supreme  court  had  deemed 
It  sufficient  to  distinguish  the  case  from  In  re 
Morewood  Ave.  The  order  sustaining  the  ex- 
ception to  the  assessment  was  affirmed  upon 
the  ground  that  as  the  property  did  not  abut 
directly  upon  the  line  of  tiie  Improvement  it 
was  not  subject  to  an  assessment  for  benedts. 
In  re  Mwewood  Ave.  has  been  followed,  and 
the  principle  upon  which  it  was  decided  applied 
to  sewer  assessments,  notwithstanding  the  ar- 
^ment  tiiat  a  public  sewer  Is  a  special  t>eneflt 
to  all  the  properties  situate  in  the  same  water- 
shed.  In  re  Park  Ave.  Sewers,  160  Pa.  St  433, 
82  AtL  574;  WItman  v.  Oity  of  Beading,  169 
Pa.  St.  375,  32  Ati.  S76;  In  re  Beechwood 
Ave.  Sewer,  179  Pa.  St  480,  36  Att  200. 
We  may  also  refer  In  passing  to  the  case  of 
Bpeer  v.  City  of  Pittsburg,  166  Pa.  St  86,  80 
AtL  lOlS,  where  it  was  held  that  the  words, 
'majority  in  Interest  and  number  of  owners 
of  property  abutting  on  the  line  of  the  pro- 
posed improvement*  (Act  Hay  16,  1891  [P. 

7S]  I  0),  mean  the  majority  on  the  portion 
of  the  street  to  be  opened,  and  not  the  ma- 
jority on  the  whole  street  'Any  other  con- 
struction,' said  the  court  Vonld  be  omtmry 
to  the  letter  as  well  as  manifest  qilrit  of  the 
act'  In  Be  Verona  Borough,  4  Fa.  Super. 
Ot  008,  we  foUowed  the  mli^  In  Be  Mwe- 
wood  Ave.  and  appU^  It  to  a  case  predeely 
tike  the  present  It  Is  vain  to  a^e  that  In 
re  Morewood  Ave.  can  only  be  regarded  as  a 
binding  authority  where  the  proceedings  are 
under  the  act  ^  1891.  It  not  only  constmea 
that  act  but  It  also  lays  down  a  gweral 
rule,  based  upon  a  consideration  of  the  natora 
ta  local  assessments  for  public  ImiirDvementB, 
and  of  the  Umitatiima  ot  the  poww  of  the 
legislature  In  that  regard,  which,  although  the 
act  were  as  broad  in  terms  as  the  act  of 
April  X  1864  (P.  L.  206),  would  defeat  any 
anessment  of  ntmabuttlng  proporty  for  par- 
ing or  aewerlng,  or  other  Improvement  of 
the  same  kind.  If  these  eases  are  to  be  dis- 
tinguished from  the  present  It  must  be  on 
some  other  ground  than  that  the  act  of  1864 
authorises  such  asaeaaments.  and  that  tiie  act 
of  1801  does  not 

"It  Is  argued  tiiat  asseasmenta  for  ttreat 
cq^enlngs  are  In  a  different  class  from  asseas- 
menta  tor  sewers,  and  fw  graAng;  paving, 
and  curbing,  and  that  In  laying  down  tiie 
rule  qnoted  at  tiie  outset  ot  this  o^nlon,  the 
supreme  court  baa  no  thought  of  Including  as- 
sesamenti  of  tiie  former  claaa.  We  do  not 
think  we  would  be  warranted  In  denying  sp- 
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pUcatl(Hi  of  the  role  to  the  present  case  VftOR 
■ucb  aasnmptloiL  Tbe  ruling  was  made,  said 
Ur.  Justice  Green,  'after  mocb  deliberation 
and  the  most  mature  consideration.'  In  re 
Fift7-Fonrth  St,  supra.  And«  whilst  It  is 
true  that  all  of  the  street-opening  cases  were 
not  referred  to  In  the  opinion,  yet  it  la  also 
true  that  the  leading  case  upon  that  subject 
was  critically  examined  and  reviewed.  Speak- 
ing of  that  caae  (In  re  Hancock  St,  supra), 
the  court  said  that  the  constitutional  quee- 
tlon  whether  the  act  was  void  as  to  lota  lo- 
cated away  from  tbe  line  of  tbe  improve- 
ment was  neither  discussed  nor  decided;  and, 
even  if  the  case  had  decided  that  such  lots 
could  be  assessed  for  beneQta,  It  would  have 
to  be  regarded  as  practically  oTerruIed  by  the 
later  case  of  In  re  Waahlngton  Are.,  69  Pa. 
St  352,  in  which  the  question  was  met  and 
decided  tbe  other  way.  In  re  Chestnut  Are^ 
68  Pa.  St  Sl^  and  In  re  Main  St.,  137  Pa.  St 
seo,  20  Atl.  711,  were  not  referred  to;  but 
Judging  from  tbe  reports  of  those  cases,  tbe 
remark  that  the  constitutional  question  un- 
der consideration  was  neither  discussed  nor 
decided  would  apply  as  well  to  them  aa  to  the 
Hancock  St  Case. 

"It  xoay  be  said  that  the  constitutional 
question  did  not  necessarily  arise  in  the  More- 
wood  Are.  Case.  Possibly  not  But  it  was 
raised  by  counsel,  and,  after  a  thorough  con- 
sideration of  it,  the  court  decided  it  When 
liability  of  nonabuttlng  property  to  assessment 
Is  defoided  against  upon  constitutional  as  well 
as  statutory  grounds,  and  both  grounds  ot 
defense  are  held  to  be  good  by  the  court  of 
last  resort,  and  either  of  those  questions  arises 
in  a  later  caae,  will  any  other  state  court  be 
Justified  Ui  holding  that  tbe  precedent  la  not 
of  binding  authority  In  that  caae,  because, 
forsooth,  the  decision  might  bave  been  based 
on  tbe  other  ground  ezcluslTely?  We  think  it 
more  in  accordance  with  sound  principle  to 
say  that  the  general  rule  upon  the  subject 
laid  down  by  the  supreme  court  In  soch  a 
caae  ought  to  be  followed  by  all  tbe  other 
courts  of  the  state  until  It  Is  modified  or  quali- 
fled.  unless  It  can  be  aihown  that  the  particular 
case  for  decision  dUfers  In  essoktiai  facts.  Is 
dearly  not  within  the.  reason  of  the  rule,  and 
therefore  presumably  was  uot  Intended  to  be 
embraced  within  tbe  rule  Itself.  Is  this  such 
a  caae?  Granting,  for  the  sake  of  the  argu- 
ment that  It  la  not  within  the  reason  ot  the 
first  branch  of  the  rule,  what  Is  to  be  said  of 
the  application  of  the  second  branch?  It  may 
well  be  that  the  properties  of  the  exo^tants 
are  enhanced  in  value  by  the  opening  of  the 
street  through  to  Westmoreland  street;  and. 
In  view  of  the  decision  In  the  Melon  St  Cbse, 
It  would  seem  inconsistent  to  declare,  as  a 
matter  of  law,  that  the  additlooal  mode  of 
ingreaa  and  egress  that  is  to  be  given  is  In 
no  sense  a  special  benefit  Bat  there  remains 
tbe  objection  that  by  dedication  or  otherwise. 
Uieae  properties  were  made  to  bear  their  full 
diara  of  Uw  cost  at  the  original  ImpioTomait. 


Can  they  be  aasessed  again  to  pay  ttie  cost 
of  extending  that  improvement  through  other 
properties?  Can  a  street  be  opened  i^ece- 
meal,  and  tbe  properties  abutting  on  tbe  part 
first  <^>ened  be  assessed  for  benefits  to  pay 
the  cost  of  extending  the  improvement  a  sec- 
ond or  a  third  time?  Tbe  repaving  of  a 
street  Is,  in  a  sense,  a  special  benefit  to  the 
properties  abutting  on  It  but  it  is  settled 
beyond  all  controversy  that  It  cannot  be  done 
at  their  expense.  Hammett  r.  City  of  Phila- 
delphia* 65  Pa.  St  146;  City  of  WlUtanuport 
V.  Beck,  128  Pa.  St  147.  18  AtL  829.  Tbe 
same  Is  true  of  the  extendon  of  a  pavement 
What  Is  the  distinction?  We  are  unable  to 
answer  these  questions  In  accordance  with  the 
wpellant's  contention,  and  at  the  same  time 
reconcile  tbe  decision  with  the  rule  laid  down 
In  Be  Morewood  Ave.,  and  followed  by  na  In 
Be  Terona  Borough.  If  that  role  Is  to  be 
modified,  we  do  not  think  It  will  be  done  upon 
the  ground  that  an  aaseasmoDt  according  to 
beneflta  In  a  grading  and  paving  case  la  ao 
different  in  essential  particulars  from  a  sim- 
ilar assessment  In  a  street-opsiing  case  that 
in  tlie  former  case  a  property  abutting  on 
the  atreet  can  be  aasessed  bat  once  for  the 
Improvement  whilst  in  the  latter  case  it 
may  be  assessed  and  reassessed  as  often  as 
tbe  street  la  extended.  It  seons  to  us  tbat 
the  rule  is  a  general  one^  and  ordinarily  Is  as 
apirilcable  In  one  case  as  In  tbe  other.  WbUat 
the  decision  in  the  Melon  St  Case  does  sug- 
gest a  possible  distinction,  yet  it  does  not  dls- 
tlngulsb  tbe  two  daasea  of  cases  in  every  par- 
ticalar.  It  for  this  or  any  other  reaaon  the 
rule  la  to  be  modified,  and  exceptions  recog- 
nlied,  our  duty  to  wait  until  it  Is  done  by 
the  supreme  court  Is  plain.  An  (vposite 
course,  even  if  we  were  disposed  to  adopt  It 
would  simply  lead  to  confusion.  We  eon- 
dude;  therefore,  that  tbe  learned  judge  of  the 
court  below  was  right  In  ht^ding  tliat  the 
cases  above  cited  were  of  binding  authority, 
and  w«e  applicable  to  tbe  present  case,  not- 
withstanding the  fact  that'  the  proceedings 
were  under  the  act  of  1664,  and  not  tbe  act 
of  ISdl.  This  conclnslon  renders  It  unneces- 
sary to  express  any  oplnlcm  upon  tbe  ques- 
tion as  to  the  authority  of  tbe  Jury  to  go  on 
with  tbe  proceedings  after  the  next  torm  suc- 
ceeding their  anointment  wltboat  a  formal 
continuance  of  the  order  made  dodnf  that 
term.   Order  affirmed." 

Noirla  8.  Barratt,  James  Alcorn.  Asst  Otty 
Sol.,  and  John  h.  Klnsey,  City  Sol,  for  ap- 
pellant   H.  a  GUI  and  Cfaaries  Enlttel,  for 

appellee.  , 

PBB  CURIAM.  We  quite  agree  with  the 
court  of  quarter  sessions  and  the  superior 
court  In  their  disposition  of  this  case.  Tbe 
opinion  of  tbe  court  is  so  thorough  and  ex- 
haustive, and  so  entirely  correct  that  we  can 
add  nothing  to  it.  We  affirm  the  order  ot 
the  court  below  tqton  tbe  o^nlon  of  tbe  ra- 
polor  court 
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ON  F*.  Bt  on 

BONNSTT  T.  IflTBDOCK  at  aL 
(SiQrMM  Gourt  «S  PemuiylTUk.   Mot.  % 

TAX  nTLB-ajBonaBNT-niBffraAOT  or  tttlb. 

1.  No  title  passes  by  ■  iherUTs  sal«  on  an  al- 
kged  tax  lien;  no  ralid  assessment  being  shown, 
but  merelj  that  the  taxes  asalnst  the  properly 
were  assessed  in  the  naifie  ox  one  not  awearing 
to  be  the  owner. 

2.  The  aimellate  court  AoM  be  famished  tqr 
the  parties  in  ^setnCBt  with  an  abstract  ti  title 
ik  XoU. 

Appwl  (mn  coort  «C  etnniiMBi  pleu.  AI1»- 
gheny  cotm^. 

Aetkm  by  Jerome  S.  Bennett  asalnst  BCaiv 
gaiet  Muidock  and  ofhera.  Judgment  for  dft- 
fendantB.  Plaintiff  appeala.  AfBrmed. 

The  opinion  of  the  court  below  on  overrol- 
tog  a  motion  for  new  trial  is  as  foUows  (Tra- 
■er,  J.): 

"This  was  an  action  of  ejectment  to  reoorer 
the  possession  of  two  lots  of  gronnd  situate 
in  the  Twentieth  ward,  Pittsburg,  fronting 
fifty  feet  on  Walnut  street,  and  extending 
back  In  depth  137  feet  to  an  alley;  being  lots 
Nob.  34  and  35  In  Murdoch's  plan.  A.t  the 
trial  the  following  facts  appeared:  In  the 
Utter  part  of  the  year  1838,  William  and 
James  Murdoch  purchased  In  tee  simple  from 
WlUlam  McFarland  twenty-five  acres  of  land 
tai  PeeUea  township,  now  Twentieth  ward, 
Pittsburg.  This  laud,  or  a  large  portion 
thereof,  was  afterwards,  in  the  year  1S6&. 
laid  out  in  lots  by  the  Murdochs;  the  land  in 
dispute  being  part  of  that  purchased  from 
William  McFarland  by  the  Murdochs,  and  be- 
ing lota  Nos.  84  and  86.  The  Mnrdocba  nevw 
conT^ed  theae  lota  to  plaintiff  or  to  any  one 
else.  The  plaintiff,  In  support  of  bis  right  to 
the  poasesaion  of  these  lots,  offered  in  otI- 
dence  a  deed  of  the  sheriff  of  Allegheny  coun- 
ty  dated  March  17. 18S3,  to  plaintifr  and  S.  H. 
HcKee;  also,  deed  dated  March  1%  1888^  of 
&  H.  McKee  et  nx.  to  plaintiff  to  McKee's 
Interest  therein.  The  sheriff's  deed  to  Mc- 
Kee and  B(»uiett  was  made  undw  a  sale  by 
the  sheriff  of  the  lots  In  dispute  on  a  lerarl 
facias  Issaed  on  a  Judgment  obtained  by  the 
dty  of  Pittsburg  against  'Mr.  Patterson*  for 
taxes  assessed  In  the  name  of  Mr.  Patterson 
by  the  dty  against  these  lots  for  the  years 
1877  and  1878,  which  taxes  were  not  paid, 
suid  were  entered  as  delinquent  under  the  act 
of  March  22,  1877.  Who  Mr.  Patterson  Is, 
does  not  appear  by  the  testimony.  He  was 
not  called  as  a  witness,  nor  does  It  appear 
how  he  obtained  title  to  the  lots,  If  he  ever 
bad  any.  One  of  the  dty  assessors  was 
called,  and  produced  the  books  of  his  office 
for  1877  and  1878,  showing  these  lots  ss- 
•essed  for  taxation  for  those  years  lu  the 
name  of  Mr.  Patterson.  It  was  also  shown 
that  John  M.  Patterson,  a  broker  doing  busi- 
ness In  this  city,  signed  a  pedtlon  to  councils 
aaltlng  for  the  Improvement  of  Walnut  street. 
Jotn  M.  Patterson,  alttaoagh  stUl  a  resident 


and  doing  business  here,  was  not  called.  Hie 
plaintiff's  claim  is  tiiat  the  taxes  for  the 
years  1877  and  1878  having  been  assessed  In 
the  name  of  Mr.  PattetBOD,  and  J<An  M.  P«^ 
terson  'having  ez^dsed  ownership  over  the 
lots  by  signing  the  petition  for  the  Improve- 
ment ot  Walnut  street,*  the  sate  by  the  sheiv 
Iff  on  the  detloaaent  tax  Uea  carried  with  It 
a  good  title  to  the  property.  At  the  trial  we 
were  not  satlsfled  that  his  contention  was  Jus- 
tified by  the  evidence  and  the  law  applteable 
thereto^  and  directed  ttie  Jury  to  vetnni  a  ver- 
dict Cor  the  defendants.  Since  the  aqmment 
of  the  motion  for  a  new  trial,  we  have  csre- 
fully  read  the  testimony,  and  are  stlli  of  the 
opinion  that  the  plaintiff  faOod  to  make  mat 
a  case.  The  abstracts  of  tlUe  show  that  the 
Mnrdochs  were  the  awrun  of  the  lota  In 
1877  and  1878.  Presumably,  they  compiled 
with  the  law,  and  had  the  property  registered 
in  their  names  in  tlie  aOm  of  the  dty  oigi- 
neet,  as  reaatred  by  the  act  oC  1871.  The  de- 
fendants* abstract  alleges  that  the  taxn  for 
1877  and  1878  Were  not  assessed  agatost  the 
registered  owner,  and  the  plaintiff  failed  to 
show  that  tltey  were.  If  they  were  not  so  as- 
sessed, there  could  be  no  valid  sale.  The  bnr- 
doi  of  ^xoot  was  on  the  plaintiff.  He  must 
show  every  elem»t  neceauHuy  to  make  a  v^d 
sale,  and  this  he  fslled  to  da  On  the  con- 
trary, the  evidence  shows  that  the  taxes  up- 
on which  the  sheriff's  sale  was  had  were  as- 
sessed against  a  person  vAo  was  not  shown 
to  have  ever  bad  any  interest  In  or  title  to  ttie 
lots  whatever.  Under  the  factt  established 
by  the  evidrae^  we  are  of  the  opinion  that 
the  sheriff's  sale  of  March  17,  1888,  confored 
DO  title  on  the  purchasers  of  the  lots  In  con- 
troversy.' And  now,  January  St  189^  new 
trial  refused.** 

John  A.  Wilson,  for  appellant  A.  M.  Im- 
brie  and  J.  R.  Sterrett,  for  appellees. 

PBR  CURIAM.  When  the  plaintiff  closed 
his  case  In  dilef,  the  defendants,  without 
offering  any  evidence,  requested  the  court  to 
Instruct  the  Jury  that  under  the  evidence  be- 
fore them  thdr  verdict  should  be  for  the 
defendants.  That  Instmctlon  was  according- 
ly given,  and  on  the  verdict  thus  directed  by 
the  court  the  Judgment  was  entered.  The 
single  question  Is  whether  there  was  any  evi- 
dence that  should  have  been  submitted  to  the 
Jury.  We  are  dearly  of  the  opinion  that 
there  was  not  There  was  no  evidence  of  a 
valid  assessment  on  which  to  base  a  lien  tor 
taxes,  and  hence  no  title  passed  by  the  sher- 
IfTs  sale  on  the  alleged  tax  lien.  In  brief, 
there  appears  to  be  nothing  in  the  evidence 
relied  on  by  the  plaintiff  to  warrant  a  verdict 
in  bis  favor.  We  have  not  been  furnished 
with  either  the  plaintiff's  or  the  defendants' 
attstract  of  title,  etc  Presumably,  these  were 
regarded  as  unimportant  in  this  case.  The 
better  practice,  however.  Is  to  furnish  them  In 
fuU.  Neither  of  the  spedflcationa  ot  ecror  Is 
■nstalned.  JoAgment  affirmed. 
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OOBNTEH  OASKBT  00.  T.  GUNNISON. 
(Supreme  Court  of  New  Hampshire.  SnlliTUL 
March  11,  189S.) 

CONDITIONAIl  SALES-REMOVAL  OF  PROPERTY 
TO  ANOTHER  STATB. 
Where  personal  propei't;,  sold  ander  a  ralld 
contract  of  conditional  sale,  is  remored  to  anoth- 
er Btate,  the  failure  to  comply  vith  the  require- 
ments neoeBBarf  to  ralidate  such  a  contract  in 
such  other  Mate  does  not  destroy  the  Tendor'i 

Case  reserved  from  Sullivan  county. 

Action  by  the  Domtee  Gasket  Company 
Bgainat  Jobs  V.  GtmnlsozL  Judgment  for 
VlalnUfl. 

Case  for  attaching  and  detaining  certain 
goods  as  the  property  of  one  Yeatoo.  Facts 
found  by  the  court:  The  plaintiffs  are  dealers 
In  funeral  supplies  in  Bosbm.  They  claimed 
title  to  tbe  goods  attached  under  a  written 
memorandnm  dated  April  17,  1886,  signed  by 
them  and  one  Yeaton,  providing,  In  sabstance, 
that  tbe  title  to  the  goods  attached,  which 
were  furnished  him  by  them,  should  not  pass 
to  Yeaton  tmtll  fully  paid  for.  Yeaton  carried 
on  the  undertaking  business  In  Newport  with 
tiie  goods  so  furnished  until  February,  1897, 
when  the  goods  were  attached  by  creditors  of 
Yeaton,  who  had  no  notice  of  the  facts  relied 
upon  by  the  plalntlfh.  At  the  June  term, 
1887,  the  case  was  recommitted  for  further 
fludlngs,  which  are  stated  in  the  opinion. 

Hoaea  W.  Parker  and  Ira  Colby,  for  plain- 
tiff.   Albert  S.  Walt,  for  defendant 

]  PAK50NS.  J.  As  It  Is  now  found  that  the 
contract  of  sale  from  tbe  plaiatlfifs  to  Yeaton 
was  made  and  executed  In  Massachusetts,  and 
that  the  Uen  reserved  was  valid  by  the  law 
of  Massachusetts  without  further  formality, 
the  failure  to  comply  with  the  requirements 
of  oath  and  record  necessary  to  validate  such 
a  contract  In  this  state  (Pub.  St  c.  140,  H  23, 
24)  does  not  destroy  the  ptalntlETs'  title.  The 
reservation  to  the  seller  of  title  to  the  goods 
until  payment,  valid  within  the  Jurisdiction 
where  the  contract  was  made  and  tbe  goods 
delivered,  was  not  rendered  Invalid  by  tbe  fact 
that  Yeaton  subsequently  brought  the  prop- 
erty within  this  Jurisdiction.  Upon  this  point 
the  case  cannot  be  dlatlngutsbed  from  Ma- 
chine Works  T.  Lang,  67  N.  H.  348,  31  Atl. 
20,  where  the  question  was  fully  considered, 
and  determined  adversely  to  the  defendant 
here.  Judgment  for  the  plaintiffs. 

BLODGETT,       did  not  Sit  The  others 

concurred. 


(«  N.  H.  H) 

IfANDIOO  T.  HEAIiBY. 

fSnpreme  Court  of  New  Hampshire.  Merrimack. 

March  12,  1897.) 

RMPUmN-ATTACHllBNT— BALES  —  mSTRUC- 
TIONft-APPBAL  AND  BRBOB. 

1.  A  Orm  sold  its  BtoA  to  the  wife  of  a  part- 
ner, the  boaineis  thereafter  being  carried  on  for 


ber  by  her  husband.  Later  the  wife  and  htta- 
band  sold  the  properly  for  valoe  to  the  plaln- 
tUL  Defoidanta  thneafter  attached  the  goods 
as  tbe  property  of  the  firm,  claiming  that  the  sal* 
thereof  hy  the  firm  was  fraodnlent  for  lack  of 
change  of  poasesslon,  and  that  plaintiff  pordias- 
ed  with  knowledge  thereof.  Held,  that  the  Join- 
der of  the  husband  in  the  sale  Go  plaintiff  and 
the  delivery  of  tbe  possession  to  him  destroyed 
any  rights  of  creditors  of  sodi  firm  to  levy  thne- 
on. 

2.  Defendant  cannot  complain  of  an  instrae- 
tlon  Incorrectly  ■tatiag  the  law  in  his  favor. 

Bzc^tlons  from  Merrimack  county. 

Action  by  Daniel  L.  Mandlgo  against  Dan- 
iel F.  Healey.  Judgment  for  plalntifE,  and 
defendant  brings  exceptions.  Overruled. 

WUllam  H.  Sawyer  and  Sargent,  Hollla  & 
Nlles,  for  plaintiff.  George  B.  French,  for  de- 
f«adant 

PAB80NS.  J.  The  defendant  claims  to 
hold  tbe  goods  by  vlrtne  of  an  attachment  up- 
on Bundry  wrlta  against  Frank  Newton  &  Co. 
Prior  to  March  22,  1886.  Newton  &  Co.  car- 
ried tm  a  meat  and  proTision  business.  On 
that  day  they  sold  and  transferred  their  stock, 
fixtures,  and  business  to  Ella  F.  Mandlgo,  who 
was  called  hi  the  blU  of  sale  "Ella  F.  Man- 
dlgo &  Go."  Baia  F.  Mandlgo  was  the  wife 
of  Elmer  M.  Mandlgo,  wh<^  with  Frank  New- 
ton, constituted  the  firm  of  Newton  &  Go. 
The  boslnw  was  thereafter  carried  aa  try  El- 
mer for  Ella,  as  was  claimed,  under  tbe  name 
of  E.  F.  Mandlgo  &  Go.  AprU  6,  1896,  the 
plaintiff  purchased  the  stock  of  EUla  and  Ea- 
rner, took  poBsesdon,  and  curled  on  tbe  bud- 
ness  until  April  10, 1886,  wbai  the  stock  was 
attached  by  the  defendant  The  defendant's 
exceptiooB  cannot  be  sustained.  Assuming  all 
that  he  claims  with  reference  to  tbe  first 
transaction,  the  sale  from  Newton  &  Go.,  to 
be  true,— that  tbe  sale  was  fraudulent  in  tact, 
and  that  it  was  fraudulent  In  law  tor  lack  of 
a  sufficient  change  of  possession,  and  also  be- 
cause of  an  express  secret  trust  of  which  tbe 
philnliff  had  knowledge,— the  defendant  ac- 
quired no  title  by  his  i^tachmoit  The  sole 
question  In  the  case  is  the  Talidity  of  the  plain- 
tiff's title  at  thft  time  of  the  attachment  It 
is  not  contended  that  tbe  goods  were  then  In 
Elmer's  possession,  or  that  there  was  any 
reaerratlm  for  tbe  boieflt  of  Elmer  or  Eaia 
upon  the  sale  to  tlw  plaintiff.  The  ''^fi'**  is 
merely  that  up  to  the  time  of  the  pbUntUTs 
purchase  Elmcar  contlnned  In  possession  of  the 
gooda  Contlnned  un^plained ,  possesslra  by 
the  vendor  is  evidence  of  a  secret  trust,  which 
the  law  declares  a  fraud.  Oobum  t.  Picker^ 
ing,  8  N.  H.  416»  42B.  When  tbe  erld^  la 
wanting,  the  conclusion  of  fraud  necessarily 
falls.  It  Is  sufficient  if  tbe  (diange  of  posses- 
sion Is  perfected  before  tlw  attachment 
Kendall  t.  Sanuon.  12  Vt  616;  Coty  t. 
Barnes.  20  Vt  78^  82,  88;  Gilbert  t.  Decker, 
63  Oonn.  401,  4  AtL  686;  Ward  t.  Gamp,  67 
Vt  461,  464,  82  Atl.  236.  The  evidence  whleb 
Is  conclusive  of  fraud  Is  not  that  the  vendee 
Is  not  in  possession,  bat  that  the  vendor  la. 
Hence  possession  may  be  taken  and  held  for 
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the  ^-eucleG  bj  nn  agent,  and  sucb  agent  may 
be  the  bailee  bavlug  at  the  time  of  sale  ac- 
tual possession  for  tbe  vendor.  Stowe  t.  Taft, 
58  N.  H,  445;  Morse  v.  Powers,  17  N.  H.  288, 
S&4.  If  Ella  had  taken  actual  posseBslon  of 
the  goods  herself,  excluding  Blmer,  such  ac- 
tual change  of  possession,  whenever  effect- 
ed before  the  attachment,  would  have  been 
sufficient  Such  possession,  taken  and  held 
tfy  the  plaintiff  under  a  conveyance  of  her 
whole  title  to  htm,  la  not  less  effectual 
than  a  possession  taken  under  a  naked  right 
as  her  bailee  or  agent  The  sale  to  Ella 
passed  the  title  to  her  as  against  every 
one,  or  it  did  not  If  it  did  not,  such  of  the 
title  as  did  not  pass  remained  In  Elmw.  for 
It  is  not  claimed  that  the  transaction,  so  far 
as  Newton  was  concerned,  did  not  operate  as 
a  release  of  all  his  interest  in  the  goods.  The 
Jury  were  so  instnicted  wlthoat  objection 
from  the  defendant  The  foundation  of  the 
defendant's  claim  Is  that  the  title  did  not  pass, 
but  remained  In  Elmer,  so  that  the  defendant 
could  take  the  property  by  attachment  against 
Newton  &  Co.  But,  If  the  title  remained  in 
Elmer,  so  that  the  defendant  could  take  the 
property  by  attachment,  the  plaintiff  had  an 
equal  right  to  take  the  same  goods  from  El- 
mer by  purchase.  The  only  question  between 
the  plaintiff  and  defendant,  each  deriving  title 
from  Elmer,  was  which  was  first  in  point  of 
time.  Upon  this  question  there  Is  no  contro- 
versy. The  plaintiff's  title  is  by  blH  of  sale 
from  both  Elmer  and  Ella.  Whatever  right 
the  defendant  might  have  had  to  bold  the 
goods  by  attachment  prior  to  the  plalntlfTs 
purchase  and  possession,  be  cannot  hold  them 
against  Elmer's  conveyance  and  delivery  of 
them  to  the  plaintiff  before  the  attachment 
was  made.  As  possession  taken  by  Ella  prior 
to  the  attachment  would  have  rendered  non- 
existent the  facts  which  constitute  evidence 
of  fraud,  so  a  release  or  termination  of  any 
express  trust  retained  upon  the  sale  to  h» 
would  have  perfected  her  title.  "A  fraudu- 
lent grant  may  be  purged  of  the  fraud  by 
matter  ex  i>ost  facto,  whereby  the  fraudulent 
contract  Is  abandoned,  and  the  grant  confirm- 
ed for  a  good  and  adequate  consideration  bona 
fldfc"  Hutchtns  v.  Sprague,  4  N.  H.  469; 
Smyth  V.  Carlisle,  17  N.  H.  417.  "A  sale  may 
be  actually  fraudulent  as  to  creditors  for  want 
of  sufficient  consideration,  and  yet  be  made 
good,  if  full  consideration  be  subsequently 
paid  before  creditors  Interf^e.  Bank  v.  Has- 
kins,  3  Mete.  (Mass.)  3S2;  Yerplank  v.  Sterry, 
12  Johns.  536,  652.  So  a  sale  may  be  fraadu- 
loit  as  to  creditors  on  account  of  a  secret  trust 
accompanying  It  but  if,  a  subsequent 
agreement  before  the  creditors  interfere  this 
aecret  trust  Is  discharged,  and  the  sale  Is  oth- 
erwise made  valid,  the  fact  that  the  trust  once 
existed  will  not  operate  longer  to  vitiate  the 
aale,  the  fraud  being  purged."  Albee  v.  Web- 
ster. 16  N.  H.  362.  370.  An  express  agree- 
ment for  a  valid  consideration,  releasing  the 
tmst  between  the  orls^nal  parties  to  the  fraud, 
would  be  do  more  effectual  than  the  convey- 


ance for  a  like  consideration  of  the  title  of 
each,  whatever  It  might  be,  to  the  same  third 
person.  The  Jury  were  told,  in  substance, 
that,  if  the  plaintiff  bought  the  ^operty  In 
good  faith,  and  paid  fall  consideration  there- 
for, but  knew  that  on  the  sale  to  EUa  there 
was  no  change  of  possession,  or  that  any  bene- 
fit was  reserved  to  Elmer,  the  defendant  was 
entitled  to  a  verdict.  This  Is  not  the  law,  btxt 
the  defendant  could  not  have  been  harmed  by 
Instructions  too  favorable  to  him.  Parkinson 
V.  Railroad  Co.,  61  N.  H.  416-4ia  U  the  jury 
bad  been  instructed,  as  requested  by  the  de- 
fendant that  uiKm  the  facts  BUa's  title  was 
fraudulent,  to  the  plaintiff's  knowledge,  and  a 
verdict  returned  for  the  def«idant  neverthe- 
less, upon  the  undisputed  facts  as  to  bis  pur- 
chase, the  plaintiff  would  be  entitled  to  Jndg-  . 
ment   Exceptions  overrDled. 

CHASB,  3^  did  not  sit  Tbe  otben  oon- 
cnrred. 

(6S  K.  H.  1£8) 

STAVBRS  V.  STAYERS  ct  aL 
(Supreme  Ooort  of  New  Hampshire.  BocUvg- 
ham.  July  SO,  1897.) 
rBAUDULBNT  CWTOTANCSS— BTIDBNOB. 

Defendant's  grantor  had  given  defendant  a 
mortgage  on  certain  propeity  as  eecuri^  for  a 
debt  Later  he  delivered  to  it  a  qaitdaun  deed 
of  soch  proper^,  which  was  not  to  be  recorded, 
and  coDv^ed  so  title,  unless  each  graDtor,  with- 
in six  months  thereafter,  failed  to  pay  the  mort- 
gage, in  which  event  the  deed  was  to  become  ab- 
solute, and  oonid  be  recorded.  After  the  six 
mootba,  the  grantor  having  felled  to  pay  the 
mortgage,  defendant  recorded  the  deed,  and 
claimed  title  in  fee.  Held,  that  the  execution 
and  delivery  of  the  deed  to  the  grantee  with  such 
understanding,  no  claim  of  ownership  having 
been  asserted  by  such  grantee  dnriag  the  six 
months,  was  not  such  conclosire  fraud  as  to  avoid 
the  deed  after  the  happeniiig  of  tbe  contingency, 
aad  had  no  tendency  to  hinder  or  delay  the  cred- 
iton  of  sach  grantor,  nor  did  It  conceal  the  gran- 
tor's property,  or  prevent  its  attachment 

Bill  in  equity  by  John  W.  Stavers  against 
Alfred  Stavers  and  the  Portsmouth  Savings 
Bank.  Defendants  demurred  to  plaintiff's 
complaint  Sustained. 

Samuel  W.  Emery,  tot  plaintiff.  Alfred 
Stavers,  pro  se.  Frlnk  *  Marrlii,  tar  Porto- 
mouth  Savings  Bank.  . 

PABSONS.  J.  "By  the  law  of  New  Hamp- 
shire *  *  *  all  conveyances,  with  a  se- 
cret tmst  reserved  to  the  vendor,  are  fraudu- 
lent and  void  as  to  creditors;  and,  where  the 
trust  Is  shown,  fraud  is  an  inference  of  law 
that  the  court  Is  bound  to  pronounce.  Such 
trusts  are  proved  to  exist  where  the  convey- 
ance Is  absolute  on  Its  face,  but  with  an  agree- 
ment, either  verbal  or  in  writing,  for  a  recon- 
veyance  upon  some  terms.  *  *  *  In  short, 
any  secret  tmst  whatever,  either  express  or 
Implied,  by  which  the  property  Is  to  be  held 
in  any  way  for  the  benefit  of  the  vendor,  la 
Inconsistent  with  an  absolute  sale,  and  makes 
It,  as  matter  of  law,  fraudulent  and  void  as 
to  ereditors.  The  ground,  Oien,  npcm  wtihdi 
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nich  ronveyances  are,  as  matter  o£  law,  de- 
nounced as  fraudulent.  Is  tbat  they  are  made 
to  delay,  hinder,  and  defraud  creditors."  Ooo- 
lldge  T.  MelTln.  42  N.  H.  510.  521.  622;  Strat- 
ton  T.  Putney,  63  N.  H.  077,  670,  4  Atl  876, 
and  cases  cited.  Do  the  allegations  of  the  blU 
bring  the  plalntUTs  case  within  these  well- 
settled  prlndples  qpon  which  he  rdles?  The 
plaintiff,  as  a  creditor  of  Alfred  Stavers.  seelES 
to  b&Te  a  deed  from  him  to  the  defendant 
tMUik  declared  yoUA.  The  bin  allies  the  exe- 
cntion  by  Alfred,  Manib  8,  1894,  of  the  deed 
In  qnestlon.  The  deed  was  a  qultdalm  at 
two  lots  of  land,  to  each  of  which  the  defend- 
ant bank,  the  grantee  In  the  deed,  had  already 
title  bj  "Way  of  mortgage.  No  insofflcleacy  In 
the  cmslderatloD  Is  alleged,  bat  the  plaintiff 
■nsta  his  case  npon  ttie  proportion  that  a  wrltr 
ten  agreement  set  out  In  the  bill,  entered  Into 
between  the  grantor  and  grantee  at  the  time 
the  deed  was  executed,  dtsdoaes  the  reserra^ 
tlon  of  a.  secret  trust  for  the  ben^t  of  the 
grantor  sufficient  to  avirid  the  deed  uptHi  the 
anttu^ties  cited.  This  agreement  provides 
that  the  deed  "la  to  be  beld  by  said  bank  for 
the  term  of  six  calendar  months  from  the  date 
of  tbSM  agreement  without  being  recorded. 
*  *  *  If,  at  the  expiration  of  six  calendar 
months,  the  parties  of  the  second  part  [Alfred 
and  bis  wife]  shall  hare  paid  In  full  the  mort- 
gage  dailm  of  said  bank  upon  Franklin  block 
[one  of  the  lots  In  the  deed],  •  •  •  then 
said  bank  Shall  thereiq^on  deliver  W  aaM 
deed  to  tbe  parties  of  the  second  part  to  be 
cancded;  *  *  *  bnt  if,  at  the  oplration 
of  the  six  calendar  months,  to  wit,  on  the  8th 
day  of  Septem1»r,  ISM,  the  said  parties  of  the 
second  put  shall  not  have  paid  the  said  mor^ 
gage  dalm  In  full  to  said  bank,  tben  the  de- 
llTexy  of  the  said  deed  to  the  said  Portsmouth 
Savings  Bank  at  the  end  of  the  said  dx  calen- 
dar months  Shan  becnne  alMohite,  and  the 
title  to  the  premises  therein  described  shall 
pass  to  and  become  perfect  in  said  bank,  and 
the  parties  of  the  second  part  win  thereupon 
do  and  perform  any  fnrtiier  act  or  thing  which 
may  be  requisite,  or  may  be  thought  advisa- 
ble* to  make  such  delivery  perfect  and  abso- 
lute, and  said  bank  may  thomyion  have  said 
deed  recorded.  •  *  *  and  shall  thweiq»on 
ow^  tiie  premises  therein  described  absolute- 
ly and  In  fee  simple."  The  agreement  also 
contained  a  provision  by  which,  upon  a  cer- 
tain contingency,  the  titie  of  the  bank  should^ 
become  absolute  before  tbe  expiration  of  the 
six  montbs,  which  Is  not,  however,  material 
l^K>B  the  legal  qnestifmb  .The  bin  farther  al- 
leges that  Alfred  failed  to  redeem  ttom  the 
bank's  mor^ge,  and  September  IS,  1894,  the 
bank  caused  the  deed  to  be  recorded,  and  now 
claims  to  own  the  lot  In  question  in  fee.  The 
plalntitrs  attachment  was  made,  and  bis  right 
of  action  accrued,  subsequent  to  September  15, 
1S04.  By  tbe  deed  and  the  agreement  tbe 
bank's  title  became  absolute  September  15. 
ISOA.  At  the  time  when  the  grantee  first 
claimed  ownership  under  the  deed,  no  trust  or 
ben^t  was  reserved  to  the  grantor,  and  It  we 


are  to  consider  the  omv^ance  of  the  fee  as 
made  September  15th,  Instead  of  March  ISth. 
no  ground  exists  for  Imidylng  fraud  to  hvold 
the  deed.  Does  tilie  agreement  disclose  a  se- 
cret trust  from  which  the  Implication  of  fraud 
conclusive  foOowsT  The  agreement  does 
not  call  fw  a  reconveyance  upon  repayment  of 
the  purchase  money.  It  la  not  an  absolute 
deed  as  security  for  a  debt,  for  the  bank  al- 
ready held  tbe  same  property  as  security  by 
way  of  mortgage;  and  the  moment  the  bank 
could,  without  fraud  upon  the  grantor,  claim 
title,  or  did  in  fact  claim  titie  tmder  the  deed, 
the  grantor's  right  of  redeeming  from  the 
mortgage  was  extinguished.  Though  the 
deed  was  executed  March  15th,  and  the  paper 
Itself  then  jMssed  toto  tiie  possesion  <tf  the 
bank,  the  parties  to  tbe  sgreement  understood 
such  possession  was  not  to  t^^wate  as  a  de- 
Uvery  of  the  deed  until  September  IStfi.  The 
deed  was  to  be  "held  by  the  bank"  until  that 
time  without  being  recorded.  If  the  mortgage 
were  paid,  t^e  deed— t  e.  the  written  paper- 
was  to  be  returned  to  be  canceled.  The  par- 
ties did  not  provide  for  a  reconveyance,  be- 
cause, as  they  understood  It,  none  bad  been 
made;  whUe,  If  no  redemption  were  made,  the 
agreement  provides  that  then  the  title  to  the 
premises  shall  paas  to  and  become  perfect  In 
said  bank,  the  granttv  covenanting  to  do  such 
acte  as  m^bt  then  be  neceflsaiy  to  make  a 
perfect  and  abstdute  delivery  at  that  time.  It 
is  dear  that  the  parties  to  this  deed  and  i^cree- 
ment  understood  that.  In  wder  to  pass  titte 
by  deed,  a  delivery  of  the  deed  was  necessary. 
As  to  the  correctness  of  th^  understanding 
as  matter  of  law,  there  can  be  no  question. 
4  Kent.  Comm.  *464;  Gaining  v.  Plnkham,  1 
N.  H.  858:  Bank  v.  Webster,  44  N.  H.  251. 
267;  Cook  v.  Brown,  84  N.  H.  400.  And  It  Is 
clear  th^  miderstood,  although  the  Instrn- 
ment  was  to  be  held  by  the  bank  daring  the 
six  montiis»  no  deUvery  was  to  be  considered 
as  mode  until  the.  termlnatim  of  tbe  ^ 
months.  It  Is  not  alleged  that  either  party 
failed  to  abOa  faithfully  by  such  undwstand- 
Ing.  or  did  any  aete  In  contravutioa  of  It  It 
is  C(niceded  that  4f  ttie  deed  had  been  handed 
to  a  third  pnson  as  an  escrow,  to  be  delivered 
to  the  bank,  or  letmned  to  the  grantor  to  be 
canceled  tipoa  tbe  terms  set  forth  in  the  writ- 
tea  agreemrait,  there  would  have  bem  no  de- 
livery, and  title  titie  woold  not  have  passed 
nntll  Intended  by  tiie  partleB.  But  It  Is  claim- 
ed that  as  mattw  of  law,  a  deed  cannot  be 
dellvwed  In  escrow  to  tiie  grantee;  that  if 
deUvered  to  the  grantee  to  take  ^Eeet  upon 
s<»ne  future  event,  deq^  the  faooest  Inten- 
tion of  tbe  parties,  nevertheless  the  deed 
takes  effect  at  once,  without  any  reference  to 
tbe  contingency  upon  wbldh  tbe  parties  pro- 
ceeded. However  thb  queetbrn  mig^t  be  de- 
termined at  tbe  present  time  an  between  the 
parties.  It  Is  not  now  necessary  to  decide  it 
By  title  autborltiee  It  U  held  generally  that  if 
a  deed  be  delivered  to  the  grantee  by  the  gran* 
tor  as  bis  deed,  altbous^  at  the  time  both  par- 
ties understand  the  deed  Is  not  to  iak»  effect 
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until  the  happening  of  some  event  or  tbe  per* 
&»inance  of  wme  condition,  uevertbeleBs  nei- 
ther put;  can  be  pennitted  to  defeat  the  deed 
b7  showing  hj  parol  that  It  waa  given  upon 
condition,  because  that  would  be  to  contradict 
the  terms  of  the  deed.  4  Kent,  Comm.  *464; 
S  Waahb.  Beal  Prop.  *BSi;  Fairbanks  t.  Uet* 
ealf,  8  Maae.  280,  238;  Ward  t.  Lewis,  4 
Pick.  5ia  saO;  Gilbert  t.  Insurance  Oo.,  28 
Wend.  48.  Whether  this  reasoning  will  stand 
Uie  test  of  logical  Investigation  la  not  the 
question  In  this  case.  The  question  here  la 
not  whether  a  deed  can  be  defeated  by  one  of 
the  parties  by  showing  a  conditional  delivery 
and  default  In  tbe  condition,  but  Is  whether 
the  mere  fact  that  the  parties,  by  mlst^e  of 
law,  admitting  tbe  plalntitr's  claim  apon  the 
aatborltles  to  be  correct,  attempt  to  make  the 
grantee  the  depositary  of  the  deed,  Instead  of 
a  tiilrd  person,  untU  the  happening  of  the  con- 
tingency upon  wbldi  they  understand  the  deed 
is  to  take  effect  !■  SQCh  a  conclusive  badge  of 
band  as  to  avoid  the  deed  after  the  contin- 
gency has  happened.  We  can  see  no  ground 
In  the  present  case  to  enstain  such  a  concln- 
•liHL  Tbe  only  foundation  for  the  rule  Ib  the 
Incompetency  of  parol  evidence  to  contradict 
tte  deed;  but,  as  dalmed  by  counsel,  this 
rule  of  evidence  does  not  apply  to  the  cred- 
itor, and  It  was  open  to  him  to  show  that  no 
title  bad  passed  because  no  d^rery  had  been 
Intended.  It  was  unnecessary  for  him  attach- 
ing tbe  land  before  the  title  passed,  as  the 
parties  understood,  to  do  more  than  show  that 
fact  A  deed,  though  In  the  manual  posses- 
sion of  the  grantor,  upon  proof  of  such  want 
of  Intentional  delivery  would  be  no  more  ef- 
fectual against  the  plaintlfTs  attachment  than 
If  held  by  a  Qilrd  person  In  escrow,  as  in  Bank 
Webster.  The  parties  to  this  agreement 
provided  against  such  controversy  by  stipu- 
lating that  no  record  of  tbe  deed  shoald  be 
mada  Tbe  simple  execution  and  passing  of 
the  deed  to  tbe  grantee  six  months  before 
eltiier  party  understood  the  title  passed,  with 
no  claim  of  ownership  by  the  grantee,  had  no 
tendency  to  hinder  or  delay  creditors.  It  nei- 
ther concealed  the  grantor's  property  nor  pre- 
Tented  Its  attachment  The  parties  Intoided 
no  fraud.  The  application  of  a  rule  of  law 
which  makes  tiiat  an  absolnte  delivery  and 
eonreyance  of  title  wbldi  was  not  understood 
to  be  a  ddtveiy  or  to  cobt^  title,  and  then 
by  another  role  of  law  declares  the  parties 
eondoslvely  guilty  of  fraud  because  ttiey  un- 
derstood and  agreed  they  bad  not  done  what 
th^  did  not  do,  would  be  a  refinement  of  le- 
gal subtlety  unfitted  for  tbe  t^resent  age,  and 
which,  in  tbe  entire  absence  of  any  claim  that 
any  perstm  was  or  could  have  been  misled, 
wm  not  be  enforced  by  this  conrt.  The  plain- 
tiff dalms  to  go  behind  tiic  written  Instmment 
and  Is  bonnd  by  what  be  dlsdoaes.  Having 
estabUflbed  that  In  equity,  at  least,  no  title 
passed  till  September  IBtb.  and  tbat  when  the 
cqnRable  and  legal  title  passed  prior  to  Ids 
attadimott  no  secret  trust  was  retained  for 
the  baneflt  of  the  gnntor,  no  ground  remains 
4SA.-ai 


upon  which  the  deed  can  be  disturbed.  If  tbe 
deed  had  been  recorded,  at  the  grantee  claim- 
ed title  thereto  prior  to  the  time  the  partlea 
understood  the  title  was  to  past,  a  different 
question  would  have  been  presented.  This 
views  renders  it  unnecessary  to  consider 
whether,  If  the  deed  were  fraudulent  at  Its  In- 
ception for  a  secret  trust  snch  fraud  would 
be  purged,  and  the  deed  rendered  valid,  by  tb^ 
expiration  of  the  time  tax  which  It  was  claim- 
ed the  trust  was  reserved.  Bank  v.  Hasktns, 
8  Mete.  (Mass.)  8S2;  Smyth  v.  CSarllrie,  17  N. 
H.  417;  Mandigo  v.  Healey,  68  N.  H.  — .  4S 
AtL  81&  Demurrer  sustained.  All  concurred. 


'11  Po.  St  H0 
WATKINB  V.  UNION  TBAOTION  Oa 
(Supreme  Ooort  of  Pennaytrania.   Feb.  &• 

1900.) 

BTRBBT  RAILWATS—INJnRT  TO  PBDB8TIUAN- 

CONTRIBUTORT  NBOUOBHCB. 

OontrlbQtory  negUgence  prevents  recovery 
where  one  was  stnidE.  just  as  he  set  his  foot 
on  the  track,  tv  a  street  ear,  whkh  was  wdt 
lighted  and  had  a  beadll^t  *nd  was  plaloly 
visible  to  one  about  to  cross  at  tbit  point  there 
bdiig  DO  obstmctions. 

Appeal  from  court  of  conunim  iMeaa,  Phllar 
delpbla  county. 

Action  by  Annie  T.  Watklns  against  the 
tTnlon  Traction  Company  for  death  of  plain- 
tiff's huritiand.  Judgment  of  nonsuit  and 
plaintiff  appeahL  Affirmed. 

W.  Horace  Hepburn,  for  ai^lant  Thad. 
L.  Tandersllce  and  Thmnas  Learning,  for  ap- 
pellee^ 

PBB  C0BIAM.  The  «ily  witness  who 
saw  the  actual  coUlalon  of  the  car  and  the 
plalntUTs  husband  testified  that  at  the  Instant 
be  set  foot  on  the  track  be  was  struck  by  the 
approaching  car.  The  nndlsputed  testimony 
was  that  tbe  car  was  well  lighted,  and  bad  a 
headlight  on  the  end,  and  was  plainly  visible 
to  any  one  about  to  cross  tiie  street  at  the 
place  of  the  accident  There  was  no  obstmo' 
tion  of  any  kind  to  the  view  of  tbe  foot  pas- 
senger, and  all  the  facts  In  evidence  show,  be- 
yond any  possible  question,  tibat  tbe  deceased 
did  not  either  stop,  look,  or  llstm  for  any  ap 
proactalng  car  after  leaving  the  curb  oa  bis 
way  across  the  street  The  case  Is  not  only 
ruled  by  Blaney  v.  Traction  Co.,  184  Pa.  St 
624,  89  AtL  294.  but  by  a  host  of  decisions  hi 
which  we  hold  that  the  fact  of  Instantaneous 
collision,  when  there  Ib  a  dear  view  of  the 
track,  rebuts  tbe  presumption  of  compliance 
with  legal  duty,  and  convicts  the  i>arty  crosa- 
Ing  of  contributory  negllg«ice^  as  a  condnslon 
of  law.  Judgment  afflrmed.  ' 


CIM        St  576) 
BAHBT  V,  UNION  TRACTION  00. 
(Sajn^me  Oourt  of  PeBUsylvanla.  Feb. 
1900.) 

ffTRBBT  BAILWAT— INJURY  TO  PA88BNQSR. 
A  Btreet-rsilwar  comi>any  la  not  chargeable 
witii  negligence,  where  a  passenger,  with  artldSB 
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is  both  hands,  sUndins  with  one  foot  on  tiie 
lower  Bt^  aud  the  other  on  the  platform,  crowd- 
ed between  two  men,  fell  off  as  the  car  was 
pasring  In  m  wdimur  motion,  Jolting  OTcr  an- 
otiier  railroad  tnxk  at  a  eroM  atreet 

Appeal  from  court  of  common  pleas,  PhlU- 

delphla  county. 

Action  by  Frands  J.  Barry  against  the  Un- 
ion Traction  Company.  Judgment  of  nonsuit, 
and  ptalntieF  appeals.  Affirmed. 

A.  S.  AahbrldKe.  Jr.,  for  appellant  Wil- 
liam Henry  Lex  and  Thonuu  Learning,  for 

appellee. 

FEB  CURIAM.  The  plaintiff  did  not  get 
off  the  c^  at  Fourth  street,  and  It  was  not 
there  that  the  accident  occurred  for  which  this 
action  was  brought  He  says  that  be  had  ar- 
ticles In  both  hands,  and  that  he  stood  witb 
one  foot  DO  the  lower  step,  and  one  on  the  plat- 
form, while  passing  from  Fourth  street  to 
Third  street  and  that  while  In  this  position, 
and  crowded  between  two  men,  be  fell  from 
tbe  car,  while  It  was  passing  In  Its  mere  ordi- 
nary motion.  He  was  asked:  "Q.  The  car 
proceeding  in  the  nsual  way,  and  Jolting,  as  it 
went  over  Third  street?  A.  Yes,  sir.  Q.  It 
was  tbe  naual  progress  of  the  car  as  It  craned 
another  street,  over  a  railroad  track?  A.  Yes, 
sir;  a  jolt"  Of  course,  there  was  no  proof  of 
any  negligence  In  this  on  tbe  part  of  tbe  de- 
fendant, and  the  cotut  very  properly  entered 
a  compulsory  nonsuit  Judgment  affirmed. 


(194  Pa.  St.  BTD) 

WALSH     BBSTONTILLBl  IL  A  T.  PASS. 

B.  go. 

ffloprane  Oonrt  of  Pennsylvania.    Feb.  6^ 

1900.) 

STRBBT  RAILWAY— INJURY  TO  PERSON  IN 
STREET. 

Nonsuit  Is  properly  granted  In  case  <tf  one 
who,  though  seeing  a  car  on  the  tntk,  attempted 
to  erosB,— ^e  tesn^iDg  that  as  she  went  to  the 
edge  of  the  track  she  saw  the  car  was  moT- 
tng,  and  that  tbe  dasher  was  in  front  of  her, 
and  that  she  was  at  the  side  of  car  when  stmck 
thereby, — aa  she  must  hare  been  struck  by  her 
coming  lu  eoitaet  with  the  car  her  Tolontary 
act 

Appeal  from  court  of  conmon  pleas,  Pbtla- 
ddphla  connty. 

Action  by  Bridget  Walsh  against  tbe  Hes- 
toovUle,  Mantua  &  Falrmoimt  Passenger 
Railroad  Company.  Judgment  for  defend- 
ant  Plaintiff  appeals.  Affirmed. 

A.  8.  Ashbrldge,  Jr.,  for  appellant  Rna- 
sell  Duane,  J.  Bayard  Henry,  and  niomas 
Learning,  for  appellee. 

PER  CURIAM.  On  tbe  plaintiff's  per^ 
Bonal  testimony,  it  was  Inevitable  that  a 
Judgment  of  nonsuit  should  be  entered 
against  her.  She  expressly  said  she  was 
not  In  front  of  tbe  car  when  she  was  injur- 
ed, but  that  as  she  went  to  the  edge  of  the 
track  she  saw  that  the  car  was  moving, 
and  that  the  daaher  iraa  risM  In  front  of 


ber.  She  said,  also,  that  she  was  at  tb% 
aide  of  the  car  when  she  was  struck.  She 
could  not  have  been  atmck  in  such  a  peti- 
tion, except  as  a  conaeqaence  of  ber  comlnc 
In  contact  with  the  car  by  ber  Tolnntary 
act;  and  for  such  an  acddMit,  of  conrae^ 
the  defendant  waa  not  reqpooslble.  The 
plaintiff  saw  the  car  on  the  track  in  front  of 
ber,  but  neverthelesa  ahe  attempted  to  qedm 
the  track,  and  natnrallj  stmck  tbe  aide  of 
tbe  car  by  her  own  movement  Jndsmoit 
affirmed. 


(194  Pa.  St  408) 

PALBTHORP  T.  PALETHORP  et  sL 

(Supreme  Court  of  Penn^lvania.   Jan.  29, 
1900.) 

FBB  TAHr-PARTITION— RIGHT  OF  UFB 
TBNANT. 

1.  A  will  devldng  tiie  income  of  testator's  real 

estate  to  his  wife  for  life,  and  giving  to  each 
of  his  children,  after  his  death,  an  equal  share 
of  his  whole  estate,  for  such  child's  own  sole  and 
serrate  use,  except  $20,000  worth  of 
child's  share,  of  which  they  are  only  to  receive 
the  interest  and  Income,  "as  it  la  my  will  the 
principal  of  said  $20,000  shall  be  entailed  on 
each  of  my  children  and  their  legal  heirs,"  cre- 
ates, so  far  as  the  exception  refers  to  real  ce- 
tate,  a  fee  tail  in  the  legal  heirs  of  each  of 
his  children,  which  by  Act  April  27,  1855,  is  con- 
verted into  an  estate  in  fee  simple  In  testator's 
children. 

2.  Likewise  under  the  exception  to  tbe  devise 
to  his  children,  tliat,  if  either  of  them  ^e  with- 
out issne,  bis  share  shall  revert  to  his  estate, 
and  be  equally  divided  among  the  snrriving  chil- 
dren, a  fee  tail  is  created,  which  in  the  same 
way  is  converted  into  an  estate  In  fee  simple; 
the  words  "die  without  Issue"  referring  to  an 
indefinite  failure  of  Issue  after  testator's  deatiu 

8.  A  bolder  of  an  estate  (or  life  in  an  undi- 
vided portion  of  tail  estate  may  cmnpel  her  eo- 
tenants  (some  of  them  holders  of  life  estates  In 
undivided  portions  thereof,  and  others  owners  In 
fee  of  undivided  portions  thereof)  to  make  par- 
tition of  the  lands. 

Appeal  from  court  of  common  plena,  Phila- 
delphia connty. 

BUI  by  Harriet  Falethorp  against  Robert 
Palethorp  and  others  for  partition.  From  an 
adverse  decree,  certain  defendants  aj^keal. 
Affirmed. 

The  following  are  the  findings  of  fact  and 
law  made  by  the  lower' court  (McCarthy,  J.): 

"This  case  came  on  to  bo  httrd  on  Decem- 
ber IS,  188S,  before  said  taOge,  sitting  aa  dian- 
cellor.  E<vldence  In  open  court  on  behalf  of 
tbe  petitioner.  The  defendant  offered  no  cvi- 
dence.  Counsel  for  both  parties  presented  re> 
quests  tot  findings  both  of  fact  and  of  law, 
which  are  appended  to  this  opinion,  to  be  filed 
therewith  aa  part  of  tbe  record  In  this  canae. 
The  case  was  fully  argued  by  counsel. 

"Abstract  of  Pleadings.  The  bill  filed  by 
Harriet  Palethorp,  plaintiff,  aa  widow  and  ad- 
ministratrix of  Edward  J.  Palethorp,  deceased, 
against  Robert  Palethorp,  (Caroline  A.  Pale- 
thorp, and  Henry  B.  Palethorp  and  Joa^ta 
Hey,  sets  forth  that  John  H.  Palethorp  waa 
seised  of  fifteen  parcela  of  real  estate,  all  of 
them  Bttnate  In  tbe  city  of  Philadelphia,  with 
the  exception  of  one  lot  of  land  dtnate  In  the 
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borough  of  Bristol,  Bucks  comitr,  and  that, 
being  10  seised,  be  died  In  MoTember,  1860, 
leevtng  a  will,  extracts  from  which  are  set 
out  at  lengtb,  and.  amonj;  other  proTlsions, 
ttie  following:  Item.  I  give  and  bequeath  to 
each  of  my  children,  after  my  said  wife's 
death,  their  entire  share  of  my  whole  estate 
tat  their  own  sole  and  separate  nae.  with  the 
eueptlon  of  twen^  thousand  doUaz^  worth 
of  property  of  eadi  of  my  dilUretfa  rtiare. 
Xbe  said  twenty  thousand  dollars  they  are 
only  to  leoelTe^the  Interests  and  Incomes  aris- 
ing tnm  sndhf'aa  It  la  my  will  the  prindpal 
of  said  twenty  tbonsaud  shall  be  entailed  on 
eadi  of  my  dilldren  and  their  legal  heirs; 
and.  If  either  of  my  cblldien  die  without  law- 
ful Issue,  fbea  his  or  her  share  rererta  back 
again  to  my  estate,  and  becomes  a  put  of 
■aid  estate  and  Is  to  be  equally  divided,  the 
same  aa  the  other,  amongst  all  my  surrlTlng 
children.'  The  said  decedent  and  testator  1^ 
to  anrrlTe  him  a  widow  and  aerat  children. 
That  the  said  widow  was  sdsed  of  a  certain 
parcel  of  real  estate  In  the  city  of  Philadel- 
phia. That  she  died  on  July  18, 1877,  leering 
a  wlU,  afterwards  duly  probated,  extracts 
from  whldi  are  set  out  In  the  bill*  showing  a 
gift  to  each  of  her  children  of  an  equal  share 
In  all  testatrix's  real  estate.  That  said  last- 
named  decedent  left  surviving  her  seven  chil- 
dren, being  the  same  seven  tiilldren  before 
mentioned.  That  of  the  aald  seven  diUdren, 
two^  John  H.  Palethorp  and  Charles  F.  Pale- 
tboxp,  afterwards  died  Intestate,  unmarried, 
and  without  Issue;  a  third,  Angelina  W.  Hey, 
died  on  April  20.  1892.  leaving  a  wlU,  after- 
wards duly  probated,  citations  from  which 
diow  a  devise  for  life  to  her  husband,  Joseph 
Hey,  of  all  testatrix's  real  estate,  and  devises 
In  remainder  to  ^er  brothers  and  slater,  ntat 
one  other  of  the  said  children,  Bdward  J.  Pale- 
thorp. died  July  1, 18DS.  Uiteeiate  and  vithoat 
Issue,  leavhig  surviving  him  his  widow,  the 
plaintiff.  That  plaintiff  desires  that  partltitm 
of  the  said  real  estate  may  be  had,  and  there- 
fore piays  (1)  for  an  answer;  09  for  a  par- 
tition; ^  for  the  appointment  of  a  mastw; 
(4>  for  other  reUel  The  joint  and  several  an- 
swer of  Bobert,  OaroUne  A.,  and  Henry  R 
Falethwp,  Hires  of  the  defendants,  admlte  all 
On  facte  avwred  In  tiie  bill;  avers  that  the 
estates  of  John  H.  Palethorp  and  of  his  widow 
were  solvent  and  free  ftem  creditors;  seto  up 
an'agreemoit  and  understanding,  by  an  par- 
ties Interested  In  the  estetes  nt  Uie  deceased 
father  and  mother,  John  H.  Palethorp  and 
Angfl^ii  Palefliorm  In  tbe  nature  of  a  tamlly 
aetOement  to  settle  the  estetes  among  than- 
■elves,  and  that  fwty-cdx  (46)  settlements  bad 
been  made  to  and  among  the  parties  under 
this  agreement;  0iat  the  deceased  hnSband 
of  plaintiff  In  bis  lifetime  viproved  such  set- 
flsments.  and  made  no  complaint  thereof;  that 
the  plalntlfl  Is  not  a  creditor  nor  an  heir  at 
ImWt  and  has  no  Interest  In  the  esteto  of  JoAm 
B.  PaleOiorpi  because,  under  the  restrictive 
cis^  In  ti»  wU  of  said  decedent,  Ae  Share 
of  Uie  plaintiff's  husband,  who  died  without 


Issue,  revoted  back  to  tite  sorrlvlng  children 
of  the  testator;  that  tbe  deceased  husband  of 
the  plaintiff  In  his  lifetime  reeetnd  a  prop<»> 
Hon  of  the  rmt  of  the  praoilses  of  wbldi  the 
widow  of  Jobn  H.  Palethorp  died  seised,  and 
thereto  all  the  right,  titie,  and  Interest  of  the 
plaintiff  In  the  said  premises  was  devested,— 
and  concludes  with  the  prayer  to  be  dismissed 
with  costs..  The  answer  of  Joseph  H^,  ths 
remaining  defendant,  tfmply  admlte  plalntUTs 
right  to  have  partitlim  of  ^  real  sstato  de- 
scribed in  her  bllL 

"Findings  of  Fact  Tin  following  facto 
are  clearly  estebllihed  by  the  bUl,  answer, 
and  proofs,  namely:  (1)  John  H.  Paletlunp, 
of  the  cUy  of  Philadelphia,  at  the  time  of 
his  decesse  was  seised  to  his  demesne,  aa  of 
fee^  of  fourteen  parcels  of  real  esteto  sit- 
uate in  the  dty  of  PhlladeU>Ua  and  state  of 
Pennsylvania,  and  of  one  additional  parcel 
of  real  esteto  sKuate  In  BoCks  county,  Peon* 
sylvania,  all  of  which  are  correctly  described 
m  plaintiffs  bill  filed  to  this  cause.  (2)  Said 
Jobn  B.  Palethorp  died  to  November,  1860. 
having  first  made  Us  last  will  and  testamrat 
In  writing,  whldt  was  dated  July  2B,  18B8,  and 
was  duly  proven  before  the  register  of  wills 
of  Phllad^hla  county  on  January  7,  1861, 
and  remains  of  record  to  tiie  office  of  the  said 
register.  ^  That  tin  said  will  of  John  H. 
Palethorp,  deceased,  contains,  totw  alia,  the 
following  provljdons:  Item.  I  give,  devise, 
and  bequeath  unto  my  beloved  wife  all  the 
bonds  and  other  dlvlduids,  Incomes  of  my, 
real  and  personal  estate,  so  long  as  she  re- 
mains my  widow,  to  be  applied  by  her  to  the 
support  of  herself,  and  the  support  mslnte- 
nance,  and  education  of  my  children  during 
their  minority;  and  whatever  she  may  save 
oat  of  the  same^  giving  the  said  chlldrai  a 
proper  soroort  and  education,  I  give  unto  her 
for  her  sole  and  s^Muato  use  and  benefit  to 
do  with  as  she  duMSeSi  •  •  •  item.  1 
give  and  bequeath  to  eadi  of  my  difldren,  aft- 
er my  said  wife's  death,  their  entire  share  of 
my  whole  estate  for  their  own  sole  and  sepa- 
rate use,  with  the  exception  of  twenty  thou- 
sand doUars'  worth  of  pn^erty  of  each  of  my 
children's  share.  The  said  twenty  Uionsand 
dollars  th^  are  cmly  to  reoelve  the  totnesta 
and  Incomes  arlshig  frmn  such,  as  It  Is  my 
will  the  principal  of  said  twenty  tlionsand 
shall  be  entailed  on  each  of  my  cbUdren  and 
their  legal  heirs;  and.  If  elthw  of  my  children 
die  without  lawful  Issue,  tiien  his  or  her  diare 
rererta  back  again  to  my  estate,  and  becomes 
a  part  of  said  estate,  and  Is  to  be  equally  di- 
vided, the  same  aa  the  other,  ammgst  an  of 
my  snrvlring  children.*  (4)  That  tiie  said 
Jobn  EL  Palethorp  left  surviving  him  a 
widow.  Angelina  Palethorp,  and  seven  chil- 
dren, namely,  Bobert  Angelina  W.,  OanriUne 
A..  Edward  J.,  John  H.,  Gharles  and 
Henry  B.  Palethorp.  (Q  Itiat  after  the  de> 
cease  of  tlie  said  John  H.  ^letiiwp,  his 
widow, 'the  said  Angelina  Palefluvp,  bseams 
seised  to  her  demesne  aa  <tf  fee  (tf  a  oertato 
parcel  of  real  estate  sttoato  to  Phlladelphlf 
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emsnty  af OTeuIdt  oorrectly  described  in  parsr 
gnith  third  of  the  aforesaid  bllL  (8)  That 
the  said  Angelina  Palethorp  died  on  July  18, 
1877,  baring  first  mads  her  last  will  and  tes- 
tament In  writing,  dated  Aognst  80,  1878, 
which  was  duly  prorai  befoEe  ttae  register  <a 
wlUs  of  Philadelphia  codnty  afinesald  on  Oc- 
tober 12,  1677,  and  Temalns  of  record  In  the 
office  ot  ttK  said  register,  fjy  That  the  said 
win  of  athbIIh*  Palethoqk,  deceased,  con- 
tains. Inter  alia,  Onf  following  ^nrlslott:  lt«n. 
I  glre  and  bequeath  to  eadi  <tf  my  diOdren 
th^  entire  share  of  all  my  real  estate^ 
and  country,  all  of  my  bank  stock  or  stocks 
of  any  kinds,  dlrSdends  on  said  stocks,  mort- 
gages and  ground  rents,  and  money  on  hand, 
to  be  equally  divided,  share  and  share  alike, 
for  her  and  Ids  own  s^rate  use.'  ^  That 
the  said  Angelina  Paletborp  left  to  snrvlre 
hw  seven  ddldren;  being  die  same  seven 
tMTSons  named  In  the  fourth  finding  of  fact, 
supra,  as  the  children  of  John  H.  Palethorp, 
deceased.  W  Tliat  the  said  John  H.  Pale- 
thorp (the  yonnger)  died  December  20^  18B4y 
Intestate,  nnmarrled,  and  without  Issue.  Xlfl) 
That  the  said  Angelina  W.  Faletboip  mter- 
maiTled  with  Joseph  Hey  after  the  decease 
of  her  father,  and  died  AprU  20,  1802,  with- 
out Issue,  leaving  to  survive  her  her  husband. 
the  said  Joseph  Hey,  having  first  made  her 
last  will  and  testament  In  writing,  which 
was  dated  April  21^  1888,  and  was  duly 
proven  before  the  register  of  wills  of  the 
county  afdresald  m  Hay  8,  1882,  and  re- 
mains on  record  in  the  office  of  the  said  reg- 
ister. (11)  That  the  said  last  wiU  of  An^ 
gellna  W.  Hey,  deceased,  contains,  inter  aha, 
the  following  provlsioiis:  'Fourth.  I  also  give 
and  devise  onto  my  hnaband.  Joseph  H^, 
all  my  real  estate  for  his  own  use,  benefit, 
and  enjoymoit  during  his  life;  and  after  my 
husband's  death  I  give  and  devise  said 
zeal  estate  in  tbB  mm.mmr  Hollowing,  namdy: 
One  fourth  fl^  part  thereof  to  my  said  sister, 
OaroUne  A.  Paletborp,  her  heirs  and  assigns, 
forever;  and  the  remaining  three-ftrarttu  (%) 
parts  thereof  I  give  and  devise  unto  my  five 
brothers,  Robert  Palethorp,  John  H.  Pale- 
tbarp,  Bdward  J.  Falethwp.  CSurles  F.  Pale- 
thorp, and  Henry  B.  Palethorp,  tai  e^nal  parta 
and  ihares,  their  hOn  and  assigns,  forever.' 
(1%  That  the  said  Bdwsrd  J.  Palethorp  in- 
termarried with  the  plaintiff  in  October,  189% 
and  died  on  July  1.  188B,  intestate  and  with- 
out issue,  leaving  to  survive  him  his  widow, 
Harriet  Palethorp,  the  said  piainttff,  (is) 
That  the  said  Charles  F.  Palethorp  died  on 
July  10,  1S8S,  Intestate  nnmarrled,  and  with- 
out Issue.  (14)  That  the  fituree  remaining 
children  of  the  said  John  H.  and  Angelina 
Palethorp,  namely,  Robert,  Henry  B.,  and 
Caroline  A.  Palethwp,  are  stOl  living.  (1(Q 
That,  dnce  ttie  present  proceeding  tta  partt- 
tlon  was  begun,  the  brick  messuage  and  lot 
cm  the  south  ride  of  Library  street,  between 
Fourth  and  Fifth  streets,  described  In  the 
bni  filed' in  the  cause  as  No.  4  (tf  the  first 
Btttd^  bo  been  conveyed  to  a  pnrduuer;  all 


the  parties  plaintiff  and  defendant  In  this  ac- 
tion uniting  In  the  deed  of  conv^ance. 

"Findings  of  Law.  (1)  Bj  the  provlskms 
of  his  wlU  (see  third  findhig  of  fact).  John  H. 
Paletborp  devised  to  his  wife  tho  income  of 
his  real  estate  during  wldowbood,  and  gave 
to  each  of  his  diildren,  after  bis  lald  wl£^8 
death,  an  equal  share  of  Us  whole  estate  fbr 
such  child's  own  sole  and  s^Humte  use.  This 
devise  without  more,  would,  under  the  stat- 
ute of  i^ril  8,  1833.  1 0,  have  psssed  to  eadi 
child  a  fee  simple  in  tike  tsstator's  real  es- 
tate^ but  the  generality  of  flie  'devise  Is  sub- 
ject to  two  exceptions.  The  first  is  contained 
in  tb»  fallowing  language:  'Wl^  the  ezc^ 
thm  of  twenty  thousand  dollars'  worth  of 
property  of  each  at  my  chlldren'a  sbsre^  nie 
said  twenty  thousand  dollars  they  are  only  to 
receive  the  Interests  and  Incomes  arising  from 
such,  as  It  Is  my  will  tiie  principsl  ot  said 
twenty  thousand  dollars  shall  be  entailed  oo 
each  Dt  my  children  and  their  l^al  heirs.'  So 
far  as  this  exception  may  refer  to  real  es- 
tate of  the  testator,  these  wovds  Imply  a  gift 
of  the  land  toe  Ufa;  a  devise  of  the  incmne 
ot  land  being  a  devise  of  tba  land  Itsdf  for 
so  long  a  time  as  the  profits  cC  the  land  are 
given.  In  xe  France's  SMat^  75  Fa.  St  230. 
The  dear  intent  of  tiie  testator  is  therefore  to 
make  a  gift  of  sudu  lands  as  may  be  em- 
braced within  this  exception  to  his  child  for 
life,  niQi  roualnder  to  watb  diUd's  legsl  h^lrs 
In  talL  By  virtue  of  the  provisions  of  the 
act  <tf  April  27. 18BS,  this  was  converted  li^ 
an  estate  In  fee  simple  In  the  first  taker,  the 
diild  of  testator.  The  second  exoeptlmi  to  the 
general  devise  In  the  will  ot  John  H.  Pale- 
thorp, above  reCerred  to,  Is  in  the  following 
words:  'And,  If  rtther  ot  my  ddldrai  die 
without  lawful  Issue,  then  l(ta  mt  her  share 
reverts  back  again  to  my  estate,  and  becomes 
a  part  of  sidd  emte,  and  is  to  be  equaOy  di- 
vided, the  aame  as  the  irthar.  amongst  all  of 
my  surviving  childrot.'  The  words  *dle  with- 
out lawful  Isso^  are  susceptible  ot  only  two 
relations,  niey  tStiur  relate  to  and  provide 
for  the  case  at  the  deatii  of  the  child  in  tbe 
lifetime  ot  tbe  testator,  or  to  an  Indefinite 
failure  of  issue  after  the  decease  of  the  tes> 
tator.  If  th«y  were  Intended  to  relate  to  the 
death  of  tbe  dilld  during  tiie  testatoi's  life- 
time, then,  as  all  of  the  dilldren  survived  tbe 
testetor,  tiie  excqitltm  bas  no  ^eet  to  cot 
down  the  tee  almide  deviously  devised. 
as  in  view  of  tiie  whole  Instrument  is  mmre 
probably  they  were  Intaded  to  refer  to  an 
indefinite  fsilure  ot  Issue  after  ttie  deatii  of 
tbe  testator,  fbai  the  dear  effect  ot  tiie  words 
is  to  cut  down  tbe  fee  slm]^  previously  de- 
vised to  the  dilld  into  a  fee  tall,  whldi  es- 
tete,  however,  4)y  tbe  provisions  ot  the  act 
of  April  27. 1866,  already  refoxed  toy  was  en^ 
larged  to  a  fee  simple.  Roblnson'i  EMate. 
140  Fa.  St  418»  24  Ati.  287.  The  necessary 
conduBlon  Is  that  eadi  of  the  seven  diildroi 
ot  John  H.  Paletiunp  upcm  the  death  of  An- 
gelina Paletborp  became  seised  of  a  vested 
-interest  in  tee  rimple  In  and  to  One  ton.  eqnal. 
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ondlvlded  seventh  part  of  all  the  real  estate 
of  the  said  John  H.  Palethorp  which  is  the 
•object  of  partltlcm  In  the  present  proceeding. 
C!)  Under  the  provlslona  of  the  will  of  An- 
sellna  Palethorp,  and  of  the  act  of  assemblj 
of  Apra  8,  1833  (section  9),  relating  to  wills, 
each  of  her  children  became  seised  of  a  rested 
Interest  in  fee  simple  in  and  to  one  fttH,  eQual, 
undivided  seTenth  part  of  the  lot  and  mes- 
suage on  the  north  ride  of  Arch  street;  east  of 
Twentieth  street,  also  the  subject  of  partition 
in  the  present  proceeding.  (3)  Upon  the  death 
of  John  H.  Palethorp,  fala  undivided  Interest 
In  all  the  real  estate,  the  subject  of  partition 
herein,  under  the  provisions  of  the  act  of 
April  8,  1833,  relating  to  Intestates,  descend- 
ed to  and  vested  In  his  six  surviving  brothers 
and  sisters  In  fee  simple  In  equal  shares,  as 
tenants  In  common.  (4)  Upon  the  decease  of 
Angelina  W.  Hey,  under  the  provisions  of  her 
will  there  became  vested  In  her  husband, 
Joseph  Hey,  a  life  hiterest  In  all  of  the  said 
decedent's  undivided  interest  In  all  the  real 
estate,  the  subject  of  partition  herein;  and, 
subject  to  such  life  estate,  there  became  vestr 
ed  In  Caroline  A.  Palethorp,  in  fee,  one  full, 
equal,  undivided  fourth  part  of  the  said  de- 
cedent's undivided  Interest  in  the  said  real 
estate,  as  tenant  In  common  with  the  other 
owners,  and  in  each  of  her  remaining  Ave 
brothers.  In  fee,  three  fall,  equal,  undivided 
twentieth  parts  of  the  said  decedent's  undi- 
vided interrat  In  the  said  real  estate,  as  ten- 
ants in  common.  <fi)  Upon  the  death  of  Bid- 
ward  J.  Palethorp,  under  the  provisions  of 
the  act  of  April  8,  1833,  relating  to  Intestates, 
there  became  vested  in  Harriet  Palethorp, 
widow  of  the  said  Intestate,  a  life  Interest  In 
4Hie  full,  equal,  undivided  half  part  of  the 
undivided  interest  of  the  said  Edward  J.  Pale- 
thorp in  all  Qie  said  real  estate,  the  subject 
of  partition  herein;  and,  subject  to  the  said 
Itfe  estate,  the  undivided  Interest  of  the  said 
Intestate,  Bdward  J.  Palethorp,  descended  to, 
and  vested  In  fee  simple  In,  his  four  surviving 
brothers  and  sister.  In  equal  shares,  as  ten- 
ants In  common.  (6)  Upon  the  decease  of 
Charles  F.  Palethorp,  under  the  provisions  of 
the  said  act  of  April  8,  1833,  relating  to  Intes- 
tates, all  the  undivided  interest  of  the  said 
Charles  F.  Palethorp  In  all  the  real  estate,  the 
subject  of  partition  herein,  descended  to,  and 
vested  in  fee  In,  his  two  surviving  brothers, 
Robert  Palethorp  and  Henry  B.  Palethorp, 
and  la  his  sole  surviving  sister,  Caroline  A. 
Palethorp,  In  equal  shares,  as  tenants  In  com- 
mon. (7)  The  claimant,  Harriet  Palethorp, 
holding  an  estate  for  life  in  an  undivided  por- 
tion of  the  said  real  estate  as  a  tenant  in  com- 
mon with  the  said  Joseph  Hey,  who  Is  also  a 
tenant  for  life  of  a  portion  of  said  lands,  and 
the  saJd  Robert  Palethorp,  Henry  B.  Palethorp, 
and  Caroline  A.  Palethorp,  who  are  owners 
In  fee  of  andlvlded  portions  of  the  said  real 
estate,  has  the  right  to  compel  her  co-tenants 
to  make  partition  of  the  said  lands.  Duke  v. 
Hague,  107  Pa.  St  &T;  Caldwell  v.  Snyder, 
178  Pa.  St  420,  85  AtL  996,  35  L.  B.  A.  198; 
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AtL  917." 

Robert  Palethorp,  for  appellants.  Fnutk  P. 
Pricbard.  for  appellee. 

PER  CURIAM,  After  a  careful  examina- 
tion of  the  able  argument  of  the  counsel  for 
the  appellants,  we  are  constrained  to  say  that 
It  has  not  convinced  us  of  any  error  in  the 
findings  of  fact  and  conclusions  of  law  con- 
tained In  the  opinion  of  the  learned  court  be- 
low, and  we  therefore  afilrm  the  decree  on  tbe 
opinion. 

OH  Pa.  St  US) 
BUCK  et  al.  v.  WEEKS  et  at 
(Bni«eme  Court  of  Pennsylvania.  Feb.  6,  1900.) 
TRBSPABS-^ARTT  WA30IJB. 
Dedaration  in  trespass  for  unlawful  entry 
with  force  and  arms  on  plalntitb*  premises  ana 
tearing  down  the  par^  wall  between  thdr  build- 
ing and  that  of  one  of  the  defendants,  the  others 
having  contracted  with  him  to  repair  his  build- 
ing, and  replace  the  party  wall  with  a  heavier 
one,  is  not  siqiported  1^  the  evidence,  showing 
that  the  entry  was  Ua  the  pnrpose  of  pladng 
supports  aoder  the  floors  of  plaintiffs*  boildiog, 
and  was  without  objection  by  them,  and  that  the 
removal  of  the  wall  was  by  direction  of  the  build- 
ing inspectors,  and  it  not  appearing  that  the  work 
was  done  nnskillfuUy  or  negligently,  that  Its  com* 
pletlon  was  nnnecessarily  delayed,  or  that  any  In- 
Jury  was  caused  plalntlln  except  sndi  as  was  tiw 
ttnavoldable  coosequrace  of  the  exerdse  ot  a  law^ 
ful  right  by  the  owner  of  the  adjoining  property 

Ai^eal  ttma  court  oi  common  plea%  Phila- 
delphia  county. 

Actton  by  Daniel  H.  Buck  and  otSien  against 
Horace  L.  Weeks  and  others,  one  of  whom 
was  the  owner  of  property  adjoining  that  of 
plalutlCfs,  and  the  othws  persona  who  had  con- 
tracted to  r^MUr  his  building,  and  to  replace 
the  party  wall  with  a  heavier  one.  There  was 
a  judgmrait  of  nonsuit,  and  plaintiffs  appeal. 
Affirmed. 

B.  Cooper  Sbapley.  for  MVellants.  Slmpscw 
&  Brown,  for  appellees. 

FELL,  J.  The  plalntlfTs  declared  In  tree- 
pass  for  the  unlawful  entry  with  force  and 
arms  upon  their  premises  and  the  tearing 
down  of  the  party  wall  between  their  building 
and  that  owned  by  one  of  the  defendants. 
The  proofs  utterly  failed  to  sustain  the  aver- 
ments of  their  declaration.  They  showed  that 
the  entry  was  for  the  purpose  of  placing  sup- 
ports under  the  floors  of  plalntlCTs'  building, 
and  was  made  without  objection  by  them,  and 
that  the  removal  of  the  wall  was  by  direc- 
tion of  the  building  Inspectors.  There  was 
not  the  slightest  evidence  that  the  work  was 
done  In  an  unskillful  or  negligent  manner, 
that  its  completion  was  unnecessarily  ddayed. 
or  that  any  Injury  or  inconvenience  was  caused 
the  plaintiffs  except  such  as  was  the  unavoid- 
able consequence  of  the  exercise  of  a  lawful 
right  by  the  owner  of  the  adjoining  prcfwrty. 
There  was  nothing  to  sustain  a  recovery  on 
the  ground  on  which  the  action  was  brought 
Whether,  under  this  form  of  action,  a  recovery 
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vould  be  bad  for  the  damages  to  the  plBintUTs' 
property  wlilch  were  not  tiu  result  of  negll- 
ifence,  and  to  what  extent  tbt  liability  of  an 
owner  who  repalrB  or  remoTes  a  party  wall 
wltboat  negligence  !■  enUuged  by  section  9 
of  the  act  of  June  8. 1808  (P.  U  900%  U  to  nn- 
necenary  to  considw.  The  ertdence  u  to 
the  dam^e  to  the  building  was  too  vague  and 
uncertain  to  warrant  a  finding  for  any  ajnonnt 
for  the  plalntllfs.  The  wltneasee  were  unable 
to  state  what  part  of  the  papering  and  palnt- 
tog  of  the  building  and  the  repairing  of  the 
roof  afterwards  done  by  the  plaintiffs  was 
made  necessary  by  the  rebuilding  of  the  par^ 
wall,  or  what  tbelr  cost  wa&  The  judgm«it 
of  nonsuit  was  properly  entered,  and  It  Is  now 
affirmed* 


(194  Pa.  8t  4H) 

HcANAIXT  T.  PmntSYlS9ANtA  B.  CO. 
(Supreme  Ooort  of  PennsTlvanla.  Feb.  6,  1900.) 

RAIUtOAD-CROSSINO  ACCIDBNT-PROXIHATB 

CAUSE. 

After  [dalDtlff  had  passed  the  safety  satei 
of  a  railroad  crossing,  and  before  be  readied  the 
track,  B  train  came  along,  the  gates  were  closed 
behind  him,  and  he  at(H>ped  close  to  the  tracli. 
On  hifl  disregarding  the  call  of  the  Kateman  to 
get  back,  the  latter  sought  \ij  force  to  compel 
him  to  get  back;  and  he,  resisting,  was,  In  the 
tussle,  thrown,  and  had  his  leg  cut  off  the 
train.  BeUt,  that  the  proximate  cause  of  the  in- 
jory  was  his  reslatance,  so  that  the  company  was 
not  liable. 

Sterrett,  C.  J.,  and  Mitchell,  J.,  dissenting. 

Appeal  from  court  of  comm<m  pleas,  VbSl- 
adelphia  county. 

Action  by  Frank  McAnaUy  against  the 
PenzLBylranla  Railroad  Company.  A  non- 
suit was  entered,  which  the  court  refused 
to  take  off,  and  plaintiff  appeals.  Affirmed. 

A.  S.  Ashbridge,  Jr.,  for  appellant  Oeo> 
Tucker  Blspham,  forappeUee. 

BTcCOLLlTM,  J.  This  Is  a  case  of  which  It 
may  well  be  said  that  nothing  exactly  like 
It  appears  In  the  Reports.  It  must  be  con- 
ceded, howerer.  that  the  principles  appU-^ 
cable  to  the  facts  established  by  the  testi- 
mony are  w^  settled  and  plain.  The  plaln- 
Ult  Intending  to  cross  the  nUlroad  tracks, 
entered  upon  the  space  between  the  safety 
gates  and  the  nearest  rail  before  the  gates 
were  lowered.  The  dlstonce  from  Ihe  gates 
to  the  rail  w^  about  8  feet  When  the 
plaintiff  came  within  0  Inches  of  the  rail, 
he  saw  a  freight  train  approacblng  from  the 
east  lie  testified  that  be  thought  the  engine 
of  the  train  was  then  from  15  to  20  feet 
from  where  he  was  when  he  fint  saw  It  and 
that  the  trsln  was  then  mnnlng,  as  he 
bought  at  the  rate  of  20  or  26  miles  an 
hour.  Of  course,  his  estimate  of  the  distance 
of  ^e  locomoUn  from  him,  and  of  the  speed 
of  the  train,  was  a  mere  gnesa.  According 
to  his  testimony,  be  could  not  see  a  train 
coming  from  the  east  until  he  had  passed 
tiie  high  board  fence  east  of  the  sidewalk, 
and  within  8  feet  of  the  nearest  rail.  The 
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safety  gates  were  then  closed.  He  made  no 
effort  to  pass  under  them,  as  be  might  bare 
done,  or  to  go  back  from  the  rail  to  them; 
but  he  stepped  back  from  the  rail,  and  to- 
wards the  high  board  fence.  His  distance 
from  the  rail  to  the  point  where  be  stopped 
Is  not  definitely  defined  by  the  testimony,  but 
It  Is  certain  ttiat  the  gateman  regarded  bis 
position  as  perilous,  and  did  all  In  his  power 
to  rescue  him  from  it  As  his  calls  to  the 
plaintiff  to  "get  back"  were  disregarded,  he 
sought  by  force  to  compel  falm  to  get  back; 
but  he  was  met  by  a  stubborn  rralstance, 
which  resulted  In  the  Injury  for  which  this 
snlt  waa  brought  It  was  barely  possible 
that  the  plaintiff  might  hare  escaped  Injury 
from  the  train  at  the  point  where  he  stood 
when  he  was  called  to  get  back,  but  tbe  .^ 
pearances  and  probabilities  were  against 
this  view,  and  the  effort  of  the  gateman  to 
remove  him  to  a  place  of  safety  was  fully 
Justified  by  them.  There  Is  noflilng  Uk  the 
evidence  to  create  a  belief  or  autborhw  an 
Inference  that  the  gateman,  In  his  tSortt  to 
remove  the  plaintiff  from  the  danger  to 
which  he  was  exposed,  was  prompted  by 
anything  more  than  humane  motives  and  a 
sense  of  duty.  The  plaintiff,  on  the  ccmtraiy, 
disregarded  his  plain  duty  under  the  cir- 
cumstances, ud  stubbwnly  resisted  tiie  ef- 
forts made  for  bis  protectlim.  Compliance 
with  the  caU  to  "get  back"  was  all  that  was 
required  of  him,  and  It  was  noncompliance 
with  It  which  led  to  the  Injury  of  which  be 
complains.  Instead  of  yielding  to  the  efforts 
of  the  gateman  to  rescue  him,  he  resisted 
them,  and  thus  predpltated  the  casualty 
which  tbe  unresisted  ^orts  of  the  gateman 
would  have  prevented.  The  resistance  he 
made  to  the  gateman's  efforts  to  save  him 
from  harm  appears  to  have  been  tlie  direct 
and  proximate  cause  of  the  Injury  he  receiv- 
ed. The  omission  of  the  trainmen  to  ring 
the  ben.  Mow  the  whistle,  or  check  the 
speed  of  the  train,  was  not  the  proximate 
cause  ot  the  casualty;  ma  was  the  Wlom  of 
the  gateman  to  lower  the  gates  before  the 
plaintiff  piused  them  the  cause  of  It  nie 
plaintiff  uw  the  train  approatitilng  In  time 
to  avoid  dangerous  proximity  to  it,  and  the 
avoidance  would  have  been  ea^y  and  certain 
If  he  had  conformed  to  the  Inttructions  or 
acquiesced  In  the  eflorte  of  the  gateman  In 
his  b^iall  But  his  disregard  at  the  former 
uid  resistance  of  the  latter  were  In  defiance 
of  botii  and  inexplicable.  There  Is  no  evi- 
dence In  the  case  showing  that  the  conduct 
of  the  |^t«nan  towards  the  idalntlff  was 
willful,  wanton,  ot  malicious;  and.  If  there 
had  b^n  such  evidence,  the  computy  would 
not  be  responsible  for  the  consequences  of 
such  conduct,  without  proof  Uiat  flie  com- 
pany had  instigated  or  authorised  It  Penn- 
sylvania Co.  V,  Toomey.  91  Pa.  St  266,  and 
Scanlon  v.  Suter,  168  Fa.  St  276,  27  Atl.  B68 
'*An  act  done  upon  a  suddra  emergen<7. 
when  life  Is  apparency  In  peril,  is  not  negli- 
gent even  thoni^  It  be  mistaken.**  Floyd  t. 
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Railroad,  162  Pa.  St  29,  29  AU.  306;  Dona- 
hue v.  Kelly,  181  Pa.  St  93,  37  Atl.  187;  and 
Oberdorfer  t.  Railroad  Co.,  149  Pa.  St  6.  27 
AtL  304.  A  careful  consideration  of  the  evi- 
dence In  the  case  has  convinced  as  that  the 
learned  court  below  did  not  err  In  entering 
a  compulsory  nonsuit  and  refoflng  to  taka 
it  ott.   Judgment  affirmed. 

MITCHELL,  J.  (dissenting).  The  plaintiff, 
discovering  the  approaching  train,  stepped 
back  to  a  place  he  thought  safe.  It  was  a 
place  with  a  narrow  margin  from  danger, 
but,  as  the  evidence  Indicates,  It  was  in  fact 
■afe.  The  learned  Judge  below  so  treats  it 
as  he  says  It  "probably,  from  subsequ^it 
events,  was  a  place  of  safety,  because  the 
locomotive .  and  some  few  cars  passed  him, 
and  he  was  perfectly  safe."  While  In  that 
position,  the  gateman,  having  a  different 
view,  ran  towards  him,  with  a  warning  to 
"get  back,"  and,  finding  his  warning  dlare- 
gaided,  seized  hold  of  the  plaintiff,  who  in 
the  tnssle  was  thrown,  and  had  his  leg  cut 
off  by  the  train.  The  act  of  the  gateman 
was  In  clear  excess  of  his  authority.  His 
right  terminated  with  the  warning,  which  he 
saw  was  Intentionally  disregarded.  Plain- 
tiff chose  to  stand  on  bis  own  Judgm^t  Ha 
bad  a  right  to  do  so.  He  was  not  a  passen- 
ger who  had  committed  himself  to  train  or 
boat  and  was  bound  to  ot>ey  the  officers  in 
charge,  hot  was  a  citizen  In  the  exercise  of 
bis  right  of  travel  on  a  public  street  Wheth- 
er his  act  was  wise  or  foolish,  it  was  his 
right  aiid  he  wonld  have  taken  upon  himself 
the  risk  of  the  consequences.  The  act  of  the 
gateman  was  a  trespass,  and,  as  it  was  in 
the  course  of  his  employment,  the  defendant 
was  liable  for  it  Sven  under  the  most  fa* 
vorable  view,  it  was  for  the  Jury  to  say 
whether,  under  all  the  circumstances,  his 
act  was  not  negligence.  I  would  reverse  the 
judgment  and  send  the  case  to  a  Jury. 

STBRRBTT,  a     JolnB  in  this  dissent 


OH  Pa.  St  «n) 

McKAT  et  aL  V.  O'ROUBKB. 
(Sopreme  Court  of  PennsylvaDia.  Feb.  6,  1900.) 
CONTRACT— FOR  PA  VINO— CONST  RUCTIOM. 
Under  a  contract  between  persona  engaged 
in  the  business  of  contracting  on  Btreets,  whereby 
defendant  agreed  "to  fomtsh  all  the  labor  and 
material  necessary  to  do  the  paving  on  the  A. 
Bridge,  •  •  •  now  in  course  of  construction, 
according  to  the  dty'i  specifications,''  plaintiff 
**to  fumldi  all  blocks  necessary  for  the  work," 
tiie  agreement  to  apply -to  the  contract  whldi 
plaintifl  bad  "iritb  J.  tor  blot^  pavement"  de- 
fendant Is  not  required  to  lay  the  foundation  of 
bltumlnons  concrete  on  whl<»  the  granite  blocks 
were  to  be  laid,  the  city's  ipedflcationa  In  its  con- 
tract making  a  dear  distinction  between  prepar- 
ing the  driveway  of  the  bridge  for  paving  by  cov- 
cnu  tt  with  bitunlDons  concrete  and  the  pavlnc, 
wbKh  was  to  be  done  with  granite  blocka  laia 
on  the  concrete,  and  plaintiff^  contract  with  J. 
recognising  the  two  subjects  as  distinct  it  pro< 
vUlng  that  plaintiff  will  constmct  "granite  block 


paving  oa  bridge,  •  •  •  hidnding  0ie  Utn- 
ndnoos  and  cement  eoncrets  base." 

Appeal  from  court  of  comnKm  pleu,  Phlla- 
delphla  county. 

Action  by  George  SfoKay  and  anoUier,  part- 
nm,  late  trading  as  George  McKay  *  do.,  to 
the  use  of  James  H.  Louchheim,  against 
Michael  O'Bourke.  Jndgment  for  plaintiffs. 
Defendant  appeals.  Reversed. 

David  W.  SeUers,  tor  appellant  U.  K. 
Loubbhdm,  for  aroeUeei. 

MITCHiCLL,  J.  By  the  contract  between 
the  parties  the  appelant  agreed  "to  fnmlsh 
all  the  labor  and  material  necessary  to  do 
the  paving  <m  the  Allegheny  Avenue  Bridge, 
*  *  *  now  in  course  of  construction,  accrad- 
ing  to  the  dty's  spedflcations,**  etc.,  the  ap- 
pellees "to  furnish  all  blocks  necessary  for 
the  work,"  and  the  agreement  to  ap^y  only 
to  the  contract  which  plaintiffs  <appelieeB) 
"have  with  Jones  &  Pollard  for  block  pave- 
mfflit"  The  question  hi  dlq)ute'Ui  wheth- 
er the  appdlanfs  part  under  this  contract 
Induded  laying  the  foundation  of  bituminous 
concrete  on  which  the  granite  Mocks  were  to 
be  laid.  Tlie  learned  Judge  at  the  trial,  deem- 
ing the  question  not  dear  on  the  writing,  left 
It  to  the  Jury.  Both  parties  are  engaged  In 
the  genera]  buslneas  of  contracting  for  work 
on  the  streets,  and  therefore  must  be 
presumed  to  have  used  the  word  "paving"  In 
its  quasi  technical  sense  as  understood  by 
contractors.  The  dty's  spedflcatdons  hi  Its 
contract  with  Jones  &  Pollard,  referred  to  by 
the  parties  In  the  contract  now  in  suit  con- 
tain undef  the  headliv  "Paving"  the  danse, 
"The  entire  steel  deck  of  the  driveway  la  to 
be  prepared  for  paving  by  being  covered  with 
blttmiinous  concrete,  to  adapt  It  to  the  snr- 
face  of  the  street  with  such  variations  In 
depth  as  may  be  necessary,"  and  under  a 
separate  heading  of  "New  Paving"  the  danse, 
"Upon  the  bituminous  concrete,  and  bedded 
In  fine  Portland  cement  concrete,  those  por- 
tions of  the  driveway  •  •  •  orer  the 
deck  are  to  be  paved  with  granite  blocks," 
etc.  These  provisions  make  a  dear  distinc- 
tion between  preparing  the  driveway  of  the 
bridge  for  paving  by  covering  It  witb  bitu- 
minous concrete  and  the  paving,  which  waa  to 
be  done  with  granite  blocks  laid  upon  the 
concrete.  The  plaintiffs  were  to  fnmUth  ttiese 
blocks,  and  the  agreement  In  suit  was  ex- 
pressly limited  to  apply  only  to  plaintiff^  con- 
tract with  Jones  &  Pollard  for  the  block  pave- 
ment Reference  to  this  latter  contract  shows 
that  it  recognizes  the  two  subjects  as  dis- 
tinct for  it  provides  that  McKay  &  Oa  (plain- 
tiffs) '*wlll,  at  their  own  cost  and  expense, 
constmct  •  •  •  granite  block  paving  on 
bridge  and  approaches.  Including  the  bitu- 
minous and  cement  concrete  base,"  etc.  But 
when  plaintiffs  made  their  agreement  with 
appellant  they  did  not  follow  the  language 
of  their  contract  with  Jones  A  Pollard,  but 
limited  appellant's  work  to  the  'n)Iock  pave- 
ment," for  which  th^  were  to  furnish  the 
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blocks.  We  do  not  find,  therefore,  any  serlou 
dUBculty  In  the  contract,  and  It  Bbould  have 
been  construed  hj  tbe  court  as  not  Indndlng 
tbe  bltuminoo*  ooocrete  base  for  fh»  block 
pKTunent  Jodgnieiit  rerwieO. 


(IH  Pa.  Bt.  6») 

KEYSTONE  WATCH-CASE  CO.  T. 
POUBTH  ST.  NAT.  BANK. 
(SopiODe  Coort  ct  PennsrlTanla.  Feb.  6, 1900.) 

OtHmOiniBMT-COinHTKmAZi  BAXA-BIOHn 
or  CONSIQNOR  AND  ORBDITORB. 
Under  a  contract  hr  which  K.,  a  manufac- 
turer, cODBifirna  goods  to  W.,  a  retail  dealer  In 
trust  to  sell  the  same  at  not  less  than  a  fixed 
price  (tbe  proceeds  to  be  at  once  remitted  to  K.; 
all  aales  to  be  made  t^^  W.  as  agent,  and  so  bill- 
ed on  ipedal  billheads;  K.  to  bare  the  right  at 
anr  time  to  terminate  the  contract  and  take  the 
goods  ba4^K  W.  is  bnt  the  agent  of  K.,  and  K. 
fa  entitled  to  the  goods  aa  against  the  creditors 
of  W.;  and  the  transaction  Is  not  made  a  condi- 
tional ssle,  with  retention  of  a  secret  lien  on  the 
goods,  making  Toid  tbe  contract  as  to  creditors, 
bf  a  prorision  that  W.  shall  not  rec^ve  aoTthlng 
for  serrlcee  or  expenses  ont  of  the  proceeds,  but 
his  only  beneGt  and  cranpenaatlon  shall  be  that  if 
K.  shall  continue  him  aa  trustee  till,  ont  of  the 
sales,  K.  shall  tecelre  $12,93«,  the  balance  of 
the  goods  and  outstanding  accounts  shall  become 
W.'s  individual  property. 

Appeal  from  court  of  common  pleas,  PhllA' 
delphla  county. 

Issue  between  the  Keystone  Watcb-Oaee 
Company,  as  plaintlfr,  and  the  FourUi  Street 
National  Bank,  as  defendant  From  a  Judg- 
ment on  a  Terdlct  directed  for  Avoidant, 
plaintiff  appeals.  Beversed. 

SamL  M.  Hyneman,  for  appellant  Hazard 
Dickson  and  Blchard  GL  Dale,  for  appellee^ 

DEAlf,  J.  This  waa  ft  feigned  Issue  under 
the  AerlfTs  Interpleader  act  The  defendant 
bank,  a  Judgment  creditor  of  Williams  &  Ul- 
mer,  a  firm  of  Jewelers  doing  butdness  In 
Philadelphia,  levied  upon  the  goods  In  dispute, 
as  tbe  prc^erty  of  their  Judgment  debtors. 
The  plaintiff,  the  Keystone  Watch-Case  Com- 
pany, averred  that  the  goods  belonged  to  it, 
and  were  In  poseesskin  of  Williams  &  TTlmer 
aa  agents  or  balleea  Tbe  contract  under 
wbtch  tlie  Judgment  debtors  held  possession  of 
the  goods  was  in  wrttii^,  and  tbe  issue  turned 
almost  wholly  on  a  construction  of  the  Instru- 
ment The  learned  Jndge  of  the  court  below 
was  of  opinion  that  as  between  creditors  of 
William*  &  Ulmer,  and  the  alleged  bailors,  the 
writing  constituted  a  conditional  sale,  with  a 
secret  lien  In  farw  of  the  vendor,  and  there- 
fore constmctlTely  fraudulent  and  conse- 
qnently  fliat  the  goods  were  subject  to  sel- 
mre  at  suit  of  tbe  creditors.  He  thereupon  di- 
rected a  verdict  for  defendant  and  we  bavv 
this  appeal  by  plaintiff,  assigning  for  erm 
the  opinion  of  the  court 

In  the  80  yean  that  have  e^paed  alnce  tiw 
decision  of  Clow  t.  Woods,  6  Sag.  Jfc  B.  276, 
tlie  rigor  at  the  mle  laid  down  in  that  case— 
and  it  is  the  leading  one  In  tills  state-^ias 
been  greatly  relaxed;  nor,  omsldering  tbe 


progros  In  populatidn  and  wealth,  and  the 
cbange  in  methods  of  conducting  buslneaa. 
could  it  have  been  strictly  adhered  to,  with* 
out  great  obstruction  to  business  and  haxQ- 
sblp  to  indlvldaals.  Under  that  mllng  the 
cases  were  rare  where,  as  to  creditors,  the 
ownership  of  chattels  could  be  in  one,  and  tbe 
possession  in  another.  In  such  circumstances, 
vtith  few  exceptions,  tlie  transaction  was  con- 
structively fraudulent  as  to  credltm.  But  In 
tbe  long  line  of  cases  fcrilowing  It,  step  by 
step,  the  rule  has  been  so  softened  that  now 
It  may  be  said,  with  few  exceptions,  where 
tbe  pntirase  of  the  contracting  parties  was,  as 
between  themselves,  an  honest  one,  and  there 
was  no  concealment  as  to  creditors  of  its  true 
nature,  the  contract  ia  not  conatmctiv^ 
fraudulent;  in  other  words,  tbe  law  wlU  be 
slow  to  hold  the  parties  scamps,  constnictiTe- 
I7,  If  the  contract  in  view  <rf  its  purpose,  was 
actually  an  iKmest  one.  And  tbe  commence- 
ment of  the  cbange  In  Judicial  opinion  la 
markedly  noted  in  McCullough  v.  "Porter,  4 
Watts  &  S.  177.  decided  20  years  later,  where 
Olbson,  0.  J.,  who  rendered  the  opiniui  In 
Clow  V.  Woods,  says;  "What  then,  was  this 
contract?  The  plaintiffs  simply  agreed  to  con- 
sign goods  to  an  insolvent  friend,  to  be  sold 
on  their  account,  for  not  leas  than  the  lnv{rice 
prices;  and  the  pro<;eeds,  to  the  value  of  those 
prices,  were  to  be  remitted  to  th«n,  or  the 
goods  returned.  Thus  the  excess  of  tbe  salea 
over  tbe  Invoice  prices  was  to  be  the  amount 
of  the  commlsBlons,  and  that  it  waa  to  be  con- 
tingent is  tbe  only  feature  ot  tbe  case  whidi 
differs  It  from  an  ordinal^  CMis^nmakt  on 
commission.  Hence  it  Is  urged,  wiOi  appaxuit 
plausibility,  that  the  same  cmsequences  would 
be  produced  by  a  sole.  But  at  whose  riA 
were  the  goods  In  tbe  custody  of  ttie  con- 
tignee?  The  very  purpose  of  tbe  arrangement 
was  to  protect  them  from  bis  creditors,  and, 
to  effect  It  required  that  they  should  be  In 
reality  l^e  property  of  the  consignors,  who 
must  consequenUy  have  agreed  In  good  faith 
to  take  upon  themselves  the  risks  incident  to 
the  ownership,  In  order  to  carry  out  the  plan." 
Tbe  transaction  waa  held  not  conBtructively 
frandnloit  aa  to  creditors,  but  one  In  whidi 
the  possessor  of  tlie  goods  waa  the  men 
agent  of  the  consignors.  And  snch  has  bem 
tbe  trend  of  Judicial  utterance  down  to  tbe 
case  of  Brown  v.  Blltli^ton,  163  Pa.  St.  78^ 
29  Atl.  904,  Where,  In  an  exhaustive  tvlnlon, 
reviewing  moat  of  tbe  antbotities,  our  BrotUer 
Green  concludes  that  "where  a  person  receives 
goods  of  anotiier  undor  an  agreement  by 
which  be  Is  to  keep  them  during  a  certain 
period,  and  if,  wltbin  ttiat  tlm^  he  pays  for 
tbem,  he  is  to  become  tiie  owner,  but  otber- 
vrlse  he  is  to  pay  for  the  nse  of  them,  he  re- 
ceives them  as  bailee,  and  the  prop»t7  in  tbe 
goods  is  not  changed  until  tbe  price  Is  p^" 
In  tbe  case  before  ns  tiie  goods  were  by  tbe 
contract  consigned  by  the  watch  company, 
manufacturers,  to  Williams  &  Ulmer,  retail 
defers,  In  trust  to  sell  the  same  at  not  less 
than  ft  ^ced  iwlce  marked  In  ft  schedule,— the 
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proceed!  to  be  at  once  remitted  to  the  owneT; 
no  Bal&i  to  be  made  on  credit  without  Its  ex- 
press consent;  all  Bales  to  be  made  b;  con- 
slgneee  as  agents,  and  so  billed  on  special 
billheads;  the  owner  to  have  the  right  at  any 
time  to  terminate  the  contract  and  take  back 
Its  goods.  It  Is  not  seriously  argued  that  up  to 
this  point  the  consignees  were  other  than 
■cents  of  the  owners,  but  It  Is  earnestly  argu- 
ed that  this  further  stipulation  couEtituted  the 
transaction  a  conditional  sale,  with  an  attraipt 
by  the  Toidor  to  retain  a  secret  Uen  upon 
the  goods,  which  made  Told  the  contract,  as 
to  creditors:  "The  undersigned  Is  not  to  re- 
ceive any  allowance  for  services  or  expmses 
out  of  the  proceeds  of  the  sales  made  by  Ii 
hereunder,  but  Its  only  benefit  and  compensa- 
tion Is  to  be  this:  If  said  Keystone  Watch- 
Oase  Company  shall  contlnne  the  undersigned 
as  trustee  hereunder  until  out  of  the  said 
aales  said  Keystone  Watch-Gase  Company 
•hall  have  received  the  sum  of  twelve  thou- 
aand  nine  hundred  and  thirty-six  'i/ioo  dol- 
lars, the  balance  of  said  goods  then  Training 
unsold,  and  the  outstanding  accounts,  shall 
become  the  Indlvldnal  property  of  the  under- 
signed.'* We  do  not  see  that  this  stipulation 
makes  any  change  ta  the  nature  ot  the  trans- 
action. It  simply  fixes  the '  extent  ot  the 
agenfs  cranpensatlon,— makes  It  to  depend 
•olely  on  the  sales  price  in  excess  of  the 
schedule  value.  The  owners  must  get  fl2,- 
936.91,  and  no  less.  The  agent  shall  have  as 
compensation  the  difference  between  that  mun 
and  what  he  sncceeds'ln  getting  for  the  goods 
In  foccess  of  It.  His  character  Is  not  changed 
from  an  agent  to  sell  Into  that  of  a  purchaser. 
It  is.  In  substance,  the  Illustration  put  by  Gib- 
son, 0.  I.,  In  McOoUough  t,  Pmrtsr,  supra: 
"Were  I  to  put  my  horse  Into  the  custody  of 
a  friend,  to  be  sold  for  a  designated  sum,  with 
permission  to  retain  whatever  could  be  got 
beyond  It,  It  would  not  be  suspected  that  V 
bad  ceased  to  own  him  In  the  meantime,  or 
tbat  my  friend  would  not  be  bound  to  return 
him,  even  without  a  stipulation,  should  he 
have  failed  to  obtain  the  prescribed  price." 
We  think  the  court  below  erred  in  directing 
a  verdict  for  defendant  Therefore  the  judg- 
ment  la  reveiaaa. 


OH  Fa.  at  60a) 

8TB0TTD  T.  SMITH  et  ml 

(SnproDe  Court  of  Pennsylvania.  Feb.  S,  1900.) 

IKJtIRT  TO  BU8INH8S-PUNITIT9  DAMAOBS— 
INSTRUCTIONS. 

1.  Defandants,  having  given  uodce  to  plaintiff 
and  some  of  his  customers  that  he  was  Infringing 
their  patent, -and  threatened  suit  if  he  continned 
Eo  make,  or  his  customers  to  boy,  such  goods,  and 
this  being  false,  the  patent  having  exiKlred,  they 
ate  liable  for  punitive  damages,  If,  in  aoilition 
to  legal  malice,  the  absence  of  reasonaUe  gromd 
to  believe  the  notice  when  Inned,  there  waa  an 
actual  maUdons  intent  to  Injure. 

2.  Any  error  in  giving  instroctloni  as  to  pnnl- 
tive  damages  la  cored  where  the  court,  on  plalit- 
tiS  disclaiming  such  damagn,  said  to  the  jury 
that,  if  this  baa  come  earlier,  it  would  have  saved 
maok  that  he  had  stated,  and  told  them,  U  they 


found  for  pliJattH  to  ^ve  a  radict  tot  fb»  » 
tnal  damages. 

S.lliongh  idalntifl  and  hla  customers  knew, 
when  defendants  gave  notice  that  he  was  in- 
fringing their  patent,  and  threatened  suit  If  he 
continued  to  make,  or  hia  customers  to  buy,  such 
sooda,  that  the  patent  had  expired,  defendants 
are  liable  If  the  notices  had  a  tendencj  to  deter 
CDstomers  from  buying,  and  th^  were  hi  fact 
so  deterred:  and  this  a  question  tor  the  juiy. 

Appeal  from  court  d  nunmon  idaaa*  RkU- 
adelphia  county. 

Action  by  David  H.  Stroud  against  William 
T.  Smith  and  another,  partners,  trading  as 
W.  T.  Smith  Ai  Son.  Judgment  Ua  plalntUE. 
Defendants  appeal.  Affirmed. 

Geo.  Bradford  Carr  and  Hector  T.  Fenttm, 
for  appellanta.  Oharlea  Blddlib  tor  appellee. 

MITOHSm  J.  The  i^ellaiiti  tmod  no- 
tlcea  to  the  plaintiff  and  to  some  of  the  lat- 
ter's  customers  that  plaintiff  was  infringing 
appellants*  patent  In  certain  goods,  and 
threatening  salt  If  plaintiff  continued  to 
make,  or  bis  cnstomera  to  buy,  such  gooda. 
It  Is  admitted  that  the  statement  waa  falae, 
the  appellants'  patent  havlnff  expired  at  that 
time;  and  the  Jury  have  found  tiiat  the  no- 
tices were  mailcioua.  at  least  in  the  legal 
sense  that  the  appellants  had  no  reasonable 
ground  to  believe  them  to  be  true  at  the 
time  they  Issued  them.  Under  these  drcum- 
stances  they  were  clearly  liable  to  punitive 
damages  If  the  Jury  should  find— as,  under 
the  evidence,  they  might— that  there  was  not 
only  legal  malice,  but  an  actual  malicious  in- 
tent to  Injure.  But  the  plaintiff  having  dis- 
claimed any  demand  for  damages  unless  for 
malicious  issue  of  the  notices,  and  even  In 
such  case  limited  his  demand  to  damages  ac- 
tually or  specially  suffered,  the  learned  Ju^e 
practically  withdrew  the  preceding  part  of 
his  charge,  and  restated  the  case  to  the  Jury 
In  the  following  words:  "Therefore  it  comes 
to  this:  I  wish  this  had  been  presented  to 
me  earlier.  It  would  have  eared  a  great 
deal  of  what  I  have  said;  but  the  position 
now  Is.  if  yon  find  Mr.  Smith  made  an  hon- 
est mistake  about  this,  give  a  Terdlct  for 
dtfendants.  If  you  find  Mr.  Smith  did  not 
make  an  honest  mistake,  but  did  It  malicious- 
ly, then  give  a  verdict  for  the  plaintiff  for 
the  amount  of  the  actual  damages."  Hils 
was  the  close  of  the  charge,  and.  If  there 
was  any  error  In  the  preceding  part,— which, 
however.  Is  not  apparent,— It  was  cured  by 
this  positive  and  explicit  direction  with 
which  the  jury  were  sent  out  to  consider  the 
case.  And  the  law  ao  laid  down  waa  in  ex- 
act accord  with  what  the  appellanta  con- 
tend for  here. 

The  assignments  of  error  cannot  be  sus- 
tained. Such  of  the  appellants'  points  as 
were  not  practically  affirmed  by  the  part  of 
the  charge  above  quoted  were  based  on  the 
Tiew  that  the  court  should  declare  as  mat- 
ter of  law  that,  If  plaintiff  and  hla  custom- 
ers knew  or  were  Informed  that  appellants' 
patent  had  expired,  their  cesaatiim  of  the 
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sales  and  purchases  could  not  be  legally  at- 
tributed to  tbe  notices  sent  by  appellants. 
Bat  u  sold  by  the  learned  Jadge,  tbe  cus- 
tomers might  not  choose  to  stand  lawsuits, 
though  convinced  that  they  could  win.  The 
question  bere  was  whether  the  notices  had  a 
tendency  to  deter  customers  from  buying, 
ind  whether  the  latter  were  In  fact  so  flee- 
red. This  was  not  for  tlw  court,  but  for  the 
Jury. 

The  assignments  In  regard  to  the  measure 
of  damages  are  to  the  "theory  of  the  court" 
and  fail  to  point  out  any  specific  error  which 
tbe  court  Is  alleged  to  have  committed.  The 
rule  laid  down  In  the  concluding  and  ef- 
fective part  of  the  charge  was  that  if  the 
appellants*  action  was  malicious,  the  Jury 
should  give  "a  yerdlct  for  the  plaintiff  for 
the  amount  of  actual  damages."  To  this 
rale  the  appellants  can  make  no  valid  objec- 
tion, and,  If  the  Jury  misapplied  It  under 
the  evidence,  the  remedy  was  for  tbe  court 
below  on  rule  tor  new  triaL  Jodgment  af- 
Ormed, 


(U*  Pa.  St  542) 

HORNEB  et  ux.  v.  Cm  OF  PBILABBIi 
PHIA. 

(Sapreme  Court  of  PennsylvanU.   Feb.  D,  1900,^^ 

INJURY  TO  PEDESTRIAN— FIRB  PLUG  IN  SIDB- 
WALK— DEFECTIVE  LiaHTINO— 
CITY'S  UABILITY. 

A  city  bavlDg  authority  to  place  Are  plugs 
on  lidewsiks,  aod  not  being  obliged  to  light  its 
streets,  Is  not  UsUe  for  injury  received  by  one 
atnmbliiig  over  a  fire  ping  of  ordinary  construc- 
tion, placed  on  tiie  walk  four  Indies  from  tha 
curb,  thoo^  the  lif^tuig  Is  defectlTe. 

Appeal  from  court  of  common  pleas,  PbUa* 
(lidphia  county. 

AsOm  by  Walter  J.  Homw  and  wife 
nffsdiirt  the  of  Fhfladelpbla  tot  personal 
Injtniea  to  said  wife.  Judgment  of  unsoit 
and  plalntifb  appeal.  Affirmed. 

LIncom  L.  Eyre,  for  appellants.  Jos.  W. 
Catharine  and  Leonard  Flnletter.  Asst  City 
Sols.,  and  John  U  Kbu^,  OUT  SoU  for  ap- 
pellee. 

PER  OURIAM.  There  was  no  evidence 
showing  that  the  fire  plug  was  placed  In  an 
unusual  position,  or  was  of  defective  structure, 
such  as  to  induce  tbe  acddent  for  which  this 
action  was  brought  It  was  placed  within 
four  Inches  of  the  curb,  and  was  of  the  ordi- 
nary diameter.  As  fire  plugs  are  a  clear  pub- 
lic necessity,  and  cannot  be  placed  In  the  open 
highway,  and  as  they  must  be  placed  in  such 
a  position  as  to  be  easily  accessible  in  case 
of  fire,  there  Is  no  other  position  for  them  but 
on  the  sidewalks,  and  it  Is  the  universal  prac- 
tice to  locate  them  there.  Hie  municipality 
Is  the  BoUe  authority  to  determine  this  matter, 
and,  of  course,  as  we  have  frequently  held, 
their  discretion  Is  not  to  be  held  subject  to 
the  verdicts  of  Juries.  The  city  Is  under  no 
iRgal  obligation  to  light  its  streets,  and  can- 
not be  held  responsible  for  an  alleged  In- 


sufficiency of  light  This  whole  subject  ku 
been  so  recently  considered  In  tbe  exbaDsttT* 
opinion  of  our  Brother  Dean  In  the  late  case 
of  Canavan  v.  City  of  Oil  aty,  183  Fa.  8t 
611,  38  AU.  1096,  that  no  further  '"-TTT'ir- 
of  U  !•  required.  Judgment  aiBrmed. 


OM  ^  8t  6IS> 

DUNCAN  at  n.  T.  A.  A  P.  B0B8B3S  00. 

(Snprems  Court  of  Pniisylvaida.   Feb.  1900.) 

NBOUQBNCB  OF  FHUOW  8BRVANTB. 

A  master  is  not  Uable  for  injury  to  an  etn- 
ploy^  the  only  negligence  prododng  it  being  that 
of  employte. 

Appeal  from  court  ol  conmion  pleaa,  PbUft- 
delphla  county. 

Actlcm  by  William  J.  Doncan  and  wife 
against  the  A.  &  P.  Boberta  Oompany  for 
death  of  plalntifTs'  son,  an  employd  of  de- 
fendant occurring  by  tbe  falling  over  in  de- 
fendant's bridge  shop  of  a  pile  of  unfinished 
Iron  pillars  and  eotomna.  A  nonaott  waa  or- 
dered, which  ttie  eonrt  tefmed  to  take  oft 
and  plaintiffs  i^peat  Affirmed. 

Jos.  W.  HnndiAer,  Oemge  Thorn  Hunsfdc- 
er,  and  Chariea  Hunslckw,  Ua  apprilanta. 
Richard  P.  White,  fbr  appelleeu 

FEB  CIJBIAM.  We  fall  to  discover  tn  this 
caae  any  negligence  producing  the  acddent 
other  tban  the  n^lgence  of  co-employ6s,  for 
which  there  can  be  no  recovery  against  tbe 
employw.  Judgment  affirmed. 


(IM  Pft.  St.  US) 
m^N  T.  GREENSPAN. 
(Snpreme  Court  of  Pennsylvania.   Feb^  8^  1900.) 
OPBNINO  JVDGHBNT. 
Jodgment  for  plaintiff  on  sdre  fadas  on  a 
mortgage  confessed  by  tbe  mortgagor  is  property 
opened;  the  mortgagee's  attorney  having,  on  be- 
ing told  by  the  terre-tenant  and  owner  that  a 
loan  had  been  arranged,  with  which  to  pay  off 
tbe  mortgage,  and  that  the  pspen  wm  being 

Erepared,  said:   "All  right    Oo  ahead."--and 
iving  thai  Issued  the  sdre  fades  witbont  the 
tore-tenant's  knowledge. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Scire  fgdaa  on  a  mortgage  by  Harris  FU- 
son,  aubetitnted  trustee,  a^^nat  Jacob 
Greenspan.  Tbere  waa  a  Judgmrat  by  con- 
fession, which,  on  petition  of  tbe  terre-ten- 
anta,  was  opened,  and  plaintiff  appeala.  Af- 
firmed. 

The  petition  and  answer  on  rule  to  open 
Judgment  are  as  follows: 

Petition:  *mie  petition  of  Benjamin  Fln- 
bet^  respectfully  represents:  That  he  Is  tbe 
agent  of  EUaa  Perlson  and  Annie  Perlson.  hla 
wife,  who  are  tbe  owners  in  fee  of  prem- 
ises 1314  South  Seventh  street  Philadelphia. 
That  upon  said  premises  there  Is  a  lien  or 
mortgage  dated  April  1,  1886,  for  $1,600, 
payable  any  time  within  three  years;  the 
said  mortgage  having  been  executed  by  ona 
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Jacob  Oreeuipan  In  teror  of  Harris  FUaon. 
nbatltDted  trostee  under  tlie  will  of  Jacob 
FOson.  That  petitioner  received  from  Darld 
B,  Simon,  tbe  attorney  for  the  bolder  and 
owner  of  the  mortgage,  tbe  following  lett^: 
'Philadelphia,  March  29,  1889.  Benjamin 
Flnberg.  Emq^  Ml  South  Fourth  Street— Dear 
Sir:  1  desire  to  notify  yoU  that  the  bolder  of 
the  91,600.00  mortgage  on  premises  No.  1314 
South  7th  street  dealrea  a  paymoit  of  (400 
on  account  of  the  principal  of  this  mort- 
gage, or  the  entire  mortgage  repaid.  I  send 
you  this  notice  bo  as  to  give  you  a  chance  to 
make  an  arrangement  with  Mr.  Perlson  and 
myself  for  any  change  of  the  mortgage  that 
will  prerent  foreclosure.  Pray  give  this 
mattw  your  attention.  Very  truly,  yours,  D. 
K.  SlmoD.*  ^nui^  having  received  said  letter, 
your  petltlonw  on  April  4th  or  6tb  called  np- 
on  said  David  E.  Simon,  and  told  him  that 
be  would  arrange,  upon  behalf  of  Perlson 
and  his  wife,  for  a  loan  from  a  building  as- 
sociation with  which  to  pay  off  the  mort- 
gage, but  that  the  association  would  not 
meet  until  the  fourth  Monday  of  April,  and 
It  would  be  about  two  weeks  later  before 
the  title  papers  would  be  ready,  whereupon 
said  Simon  told  petitioner  that  the  arrange- 
ment would  be  satisfactory,  and  that  he 
should  go  ahead  with  It  Upon  May  8tb  pe- 
titioner again  met  said  Simon,  and  told  him 
that  the  loan  had  been  arranged,  and  tbe 
title  papers  were  being  pr^ared.  wtaereupcm 
■aid  Simon  said:  'All  right  Qo  ahead,*— 
notwithstanding  that  he  had  on  May  Sd, 
without  the  knowledge  of  your  petitioner 
or  the  Ferlsons,  caused  a  scire  facias  to  be 
issued  upon  said  mortgage,  and  bad  had 
service  accepted  and  Judgment  confessed  by 
Jacob  Greenspan  in  tBYor  of  plaintiff  for 
¥1,714.72.  The  first  knowledge  petitioner  or 
the  Perlsons,  owners  and  terre-tenants,  for 
whom  the  petitioner  Is  acting,  had  of  this 
proceeding,  was  the  posting  of  tbe  sberUTs 
bills  upon  tbe  premises.  Said  Simon  knew 
that  said  Jacob  Greenspan  had  no  Interest 
in  tbe  proper^,  and  that  be  Is  an  Illiterate 
man,  who  could  not  understand  the  Import 
of  the  papers  he  signed.  And  your  petition- 
er Is  litformed,  believes,  and  expects  to  prove 
that  stid  Greenspan  did  not  understand  the 
character  and  effect  of  the  papers  be  signed 
at  the  request  of  said  Simon;  that  said  Si- 
mon, without  the  knowedge  of  the  owners  of 
the  premises,  resorted  to  this  proceeding  ei- 
ther to  aecrelly  get  possession  of  the  prop- 
er^, or  ^se  to  avail  himself  of  the  commis- 
sion for  colletftion  as  provided  for  In  the 
mortgf^,  amounting  to  9S1.6S.  Tour  peti- 
tioner further  says  that  had  the  said  Simon 
not  agreed  with  him  to  wait  until  tbe  loan 
from  the  building  association  could  be  ar- 
ranged, as  stated  above,  the  money  with 
which  to  pay  off  the  mortgage  and  interest 
would  have  been  provided  for  in  another 
way;  that  said  loan  has  been  effected,  and 
petitioner  la  ready  to  pay  to  the  said  plain- 
tiJti  the  amount  of  said  mortgage,  with  In- 


terest from  Janilary  1, 1809.  Petitioner  asks 
your  honorable  court  to  grant  a  rule  upon 
said  plaintiff  to  show  cause  why  judgment 
in  above  case  should  not  be  opened,  and  de- 
fendant permitted  to  make  a  defense;  pro- 
ceedings to  stay  in  the  meantime." 

Answer:  "Harris  Filson.  substituted  tros- 
tee, tbe  plaintiff  In  tbe  above  case,  answering 
the  petition  of  Benjamin  Flnberg  to  open 
tbe  jadgmmt,  says:  It  is  true  that  David 
B.  Simon  wrote  a  letter,  a  copy  of  wshlcb  Is 
set  out  In  the  said  petition.  It  Is  not  true,  as 
avored  In  said  petition,  that  on  April  4th 
at  5th  Benjamin  Flnberg  called  upon  the 
said  David  B.  Simon,  and  told  him  that  he 
wvnld  arrange,  nptm  behaU  of  Perlson  and 
bis  wlf^  tat  a  loan  from  a  bonding  assoda^ 
tlon  with  which  to  pay  ttB  tbe  mortgage,  but 
that  tbe  association  would  not  meet  nntn 
about  tiie  fourth  Monday  of  April,  and  tlut 
It  would  be  abont  two  weeks  later  beftno 
the  title  papwB  would  be  ready,  whereupon 
the  said  Simon  told  the  said  Flnberg  that  tbe 
arrangement  would  be  satisfactory,  and  that 
he  should  go  ahead  with  it  It  Is  not  troe^ 
as  averred  In  said  petition,  that  said  Flnberg 
again  met  said  Blmtm  on  May  Stb,  and  ttM 
him  that  the  loan  had  been  arranged,  and 
that  the  tltie  papers  were  being  prepared, 
whereupon  said  Simon  said:  'All  right  Go 
ahead.*  It  Is  not  true,  as  averred  in  ssld 
petition,  that  the  said  Jacob  Greenspan  is 
an  Illiterate  man,  who  could  not  undei«tand 
the  import  of  the  papers  he  signed.  It  Is  not 
true^  as  averted  In  said  petition,  that  the 
said  Simon  resorted  to  the  proceedings  In 
this  case  either  to  secretly  get  possenion  of 
the  property,  or  else  to  avail  himself  of  the 
commission  tor  collection  as  provided  for  In 
the  mortgage,  Tba  aM  Simon  never  agreed 
with  the  ssid  Flnberg  or  any  one  else  to 
extend  the  time  for  the  pigment  the  said 
mortgage,  and  the  proceedings  in  the  scire 
facias  issued  In  tiie  above  case  vrere  begun 
and  conducted  with  the  bona  fide  purpose  of 
collecting  the  amount  due  on  said  mortgage.** 

James  Collins  Jones,  for  appellant  Clar- 
ence Yandersllce  and  J.  H.  Yandersllce,  for 
appellee. 

PBR  CURIAM.  The  merest  Inspection  of 
the  testimony  In  this  case  sbows  that  the 
learned  court  below  <Ud  perfectly  rt^t  in 
granting,  and  In  making  abscdute,  the  rule 
to  open  the  judgment  The  issuing  of  the 
scire  facias  was  in  direct  violation  of  the 
agreement  made  with  the  plaintiff's  attor- 
ney, and  cannot  be  sanctioned.  The  denial 
of  tbe  agreement  merely  raises  an  Inne  to 
be  decided  by  a  jury,  Jodgmoit  afllrmed. 


(IH  Pa.  3t.  4M) 
WILHT  V.  McQRATH. 
(Supreme  Court  of  Penn^lvanla.  Feb.  6,  1900l) 
Bfuviw-PiJAf-TiDHoa-TOwnva 

DAHAOSS. 

1.  Plaintiff  purduued  teams  erf  her  Inuliaal 
just  before  he  deserted  her,  oondoetsd  a  Ilveir 
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viable  therewith,  and  Immediatelj  afterwards  no- 
tified defendant  thereof;  he  knowing  the  proper* 
tj  wai  abulDtely  hers.  A  few  months  later,  on- 
known  to  her,  her  husband  returned,  secretly 
took  the  proijerfy.  and  sold  it  to  defendant,  who, 
on  Inouiry  from  her,  claimed  ignorance,  and  pre- 
tended to  aid  her  in  finding  tt.  £f«M,  that  inat- 
tire  damage*  are  properly  allowed  in  replevin. 

2.  Plaintiff  in  replerin  for  teams  whicn  she  had 
bought  from  her  husband,  and  which  he  aold  to 
defendant  after  plaintiff  bad  exhibited  her  bill  of 
■ale  to  defmdant,  may  alao  aliow  the  exdusiTe, 
open,  apd  natorioiu  character  of  ber  tenancy  and 
possession  by  the  lease  of  the  stable  in  whidi 
she  conducted  a  livery  with  the  teams,  and  the 
aaaigtunent  to  her  by  ner  hosbaud  of  a  ^llcr  of 
Insurance  on  the  property;  and  admission  of 
■odi  eridence,  thongh  cnmnlatiTe.  is  not  error. 

S.  Defendant  in  replevin,  having  by  bis  plea 
of  non  c^t  admitted  property  in  plaintiff,  and 
Aadaimed  any  right  of  property  in  the  articlei, 
oannot  prove  property  in  himself. 

Appeal  from  coort  of  oammon  pleu,  Phila- 
delphia county. 

Action  by  Bllzabetb  Wlle7  a^calnct  BVank 
a  McOrath.  Judgment  for  plaintiff.  Dtfeiid> 
ant  aiipeala.  Affirmed. 

F.  J.  Ijunbert  and  Alex.  Simpson.  Jr.,  fiv 
aroeUant  Tbomaa  A.  Fahy,  fbr  appeUe& 

DEAN,  J.  Joseph  WUey,  the  hnsband  oC 
plaintiff,  kept  a  livoy  stable  on  Sydenham 
street,  In  Philadelphia.  On  the  27th  of  July. 
18M,  h7  regular  trill  of  sale,  he  transferred  to 
his  wife,  BUzabeth  Wll^,  fonr  horses,  some 
harness,  two  carriages,  and  one  coapfi.  kept 
at  the  stald&  While  the  consideration  ex- 
pressed la  "one  dollar  and  other  good  consid- 
eration," It  Is  not  dtoputed  tSiat  she  paid  a 
foil  prioa  tor  the  arUdes.  The  wife  totik 
poflBeaslon  of  tiw  property,  and  undertook  to 
carry  on  the  stable.  She  gare  notice  general- 
ly of  her  purchase,  and  within  &  few  dsTS, 
having  occasion  to  call  upon  Frank  McGrath, 
who  conducted  a  stable  on  Sermtemth  street, 
she  exhibited  to  him  the  bUl  of  sale,  and  also 
showed  It  to  young  Frank  C.  McOrath,  this 
defendant,  mbo  1>  a  cousin  of  Fraidc  HcOratb, 
and aaalflted in tiie stable wwfc.  ^whnabend. 
It  appeared,  went  to  Ireland  Immediately  after 
the  sale,  from  whence  he  did  not  return  ubtil 
about  the  1st  ot  December  fi^owliv.  On 
tho  night  ta  December  7th  two  ot  the  horses, 
some  harness,  and  a  coach,  all  of  which  were 
unbraced  In  tiie  bill  of  Bale^  wwe  taken  from 
the  wife's  stable  by  the  huShand  and  sold  to 
defiendant.  When  she  made  search  tot  her 
property,  die  called  at  tiie  HcOratb  staUe, 
bat  both  McGrathfl  feigned  Ignorance,  and 
pnmilsed  their  aid  la  searching  for  Uie  xffop- 
erty.  Five  days  later  she  discovered  It  in  the 
McOrath  stable.  It  had  been  purchased  os* 
tendb^  hr  defendant  from  the  husband,  by 
regular  bill  of  sale.  Plaintiff  at  onoe  replevied 
it  Defendant  gave  to  the  shnlfl  a  claim- 
projwrty  bond,  and  retained  possession.  In 
the  iasQe  made  19,  he  pieced  ntm  ceplt,  and 
m  this  plea  the  case  went  to  trlaL  The  learn- 
ed trial  Judge  ruled  that  the  i^ea  admitted 
property  In  plahitlfl,  and  rejected  evidence 
tending  to  show  k  purchase  of  the  ^operty 
by  UteOratli  from  the  husband.  He  also  sub* 


mitted  the  ertdeiMe  to  the  Jnty,  to  tett  wheth- 
er tbere  had  bem  such  flagrant  wnmg  and  de- 
cepti<m  oa  part  of  defendant  as  to  warrant 
punitive  damageL  The  jury  found  for  plain- 
tlft  $1,000  damages,  and  we  have  this  appeal 
by  defmdant,  wlio  aaslgna  idne  orors.  The 
first  two  allege  tiiat  the  court  erred  In  not  In- 
structing the  Jury  that  the  measure  of  dam- 
ages was  tile  actnal  value  of  the  pn^erty  at 
tbe  time  tike  writ  was  Issued.  While  appe- 
lant concedes  that  punttlve  damages  may  be 
allowed  in  replevin,  yet  It  la  urged  that  It 
must  be  a  rare  ease  of  mbotmduct  where  the 
Jory  will  be  allowed  to  enwed  In  tiielr  verdkit 
the  value  ot  the  property.'  That  punittve 
damages  In  replevin  msy  be  allowed  in  an 
cases  where  there  have  been  peculiar  drcnm- 
stances  of  ontn^  opisessUn,  and  mong  In 
the  taking  or  detention  was  settled  by  this 
court  in  McDonald  v.  Scalfe,  U  Fa.  St  881. 
The  case  was  ably  tried  by  Judge  Lowrie  in 
common  pleas,  and  on  m»peal  to  this  court 
was  fully  argued  by  aide  counsel  on  botii 
sides;  nearly  an  the  autborltles  bearing  on 
the  question  being  dted.  This  court  (Bogers, 
J.,  rendering  the  (pinion),  aftor  a  full  review 
of  the  authorities  and  dlscnssltm  of  the  sub- 
ject, at  the  dose  of  the  oplnfon  announces 
this  conduslon:  "On  a  review  of  the  authori- 
ties, we  have  come  to  the  conduslon  tiiat  it 
Is  settted,  on  reason  and  authority,  that  al- 
though the  ordinary  role  Is  to  give  damages 
for  tbe  value  ot  the  goods  takm,  with  lnter> 
est  yet  the  Jnry  may.  under  peculiar  dreum- 
stances,  go  b^pond  1^  by  ^vlng  ezenqklaxy 
dam^es,  as  In  case  of  an  action  at  trespass." 
What  were  the  circumstances  here?  This  wo- 
man purchased  this  property  from  a  thrlfUeas 
husband,  who  Immediately  deserted  her.  She 
ondertakes  to  earn  a  nving  by  cmidnctlng 
with  it  a  atabls  for  hlre^  Almost  immediate- 
ly she  notlflas  defendant  (tf  her  purchase,  and 
exhibits  to  hhn  the  bDl  of  sal&  During  some 
time  die  Interchanges  business  In  emerg«i- 
des  witii  him,  for  he  idso  carries  on  a  Uvoy 
stable.  He  knew  this  proper^  was  absdnte- 
I7  bera.  In  a  f^  months,  unknown  to  tiie 
wife,  the  wcnthless  husband  returns,  and  In 
the  nl^Xttime  secretiy  takes  his  wife's  prop- 
erty from  her  stable  and  sells  It  to  defendant, 
who  conceals  It  When  the  wife  makes  in- 
quiry of  hhn,  he  Cnlsdy  alleges  Ignorance^ 
and  pretend*  to  aid  her  In  finding  It  nien 
she  discovers  it  in  his  posseesfcm  and  r^levles 
It,  and  the  cause  Is  tar  trial.  He  admits,  of 
record,  the  properly  is  hers,  and  that  he  is 
wrongfully  in  possession,  but  seeks  to  retain 
it  beating  the  verdict  down  to  the  actual 
value  at  the  issue  of  the  writ,  after  he  has 
had  poeaesdon  nearly  four  years;  that  Is. 
after  knowin^y  wronging  her  out  ot  bw 
property,  he  wrongfully  withholds  It  from  htr 
for  yean^  and  then  seeks  to  turn  tiie  tranaao- 
tion  Into  a  forced  sale  ot  the  property  at  its 
actnal  value  when  taken.  PlalntifTs  evidence 
tended  to  establish  these  facts,  and  tbe  Jnry 
believed  It  These  are  peculiar  dicumstances 
of  wrong  and  oppression.   They  show  coUu- 


Digitized  by 


Google 


I 


Fl)    GETTY  T.  F£NNSY}iyANIA  mST.  FOB  IK8TBU0TI0K  07  BLIND.  888 


■ion  defendant  with  a  dishonest  husband 
to  deprive  a  wife  of  her  property.  Such  dr- 
Runstances  are  pecnllar,  because  It  must  be  a 
rare  case,  taking  the  worst  view  of  human  na- 
ture, that  a  man  will  be  guUtr  of  such  con- 
duct We  think  the  court,  under  the  oTidenoe 
and  the  law,  committed  ~no  error  tn  Ingtroct- 
Ing  the  Jury  that,  If  they  found  the  facts  a» 
plaintiff  alleged,  they  might  find  pnnltlT* 
damages. 

The  third  and  foorth  assignments  are  to 
nllnga  of  the  court  on  admission  of  erldoice 
offered  by  plaintiff.  She  offered  In  erldence 
the  lease  of  the  stable,  and  the  assignment  by 
*  her  husband  to  her  of  a  policy  of  fire  insure 
ance  on  the  property,  which,  against  the  ob- 
jection of  defendant,  the  court  admitted.  Ttae 
rnling  was  not  errw.  Plaintiff  had  a  right 
to  show.  In  addition  to  the  bill  of  sale  which 
■be  exhibited  to  defendant,  the  exclualTe, 
open,  and  notorious  character  of  her  tenancy 
and  possession.  True,  It  was  cnmulattTe,  bat 
It  was  not  for  th&t  reason  irrelevant  evidence. 
These  assignments  are  overruled. 

The  fifth,  sixth,  seventh,  eighth,  and  i^nth 
aasigmnents  are  to  the  rejectldn  of  evlden<» 
cAered  by  defendant  whjch  tended  to  directly 
contradict  his  plea;  that  is,  he  attempted  to 
prove  that  be  had  purchased  tbe  property 
from  the  husband,  the  ostensible  owner,  and 
paid  him  for  It.  The  plea  disdalmed  any 
right  ot  property  in  the  things  replevied. 
The  coart  properly  hdd  that  defendant  could 
not  disclaim  property  In  himself,  by  plea,  and 
then  attempt  to  prove  property  In  himself, 
when  he  had  filed  no  plea  making  that  an  is-, 
cue.  Ail  the  assignments  of  error  are  orer- 
tided,  and  tbe  judgment  Is  affirmed. 


(IM  Pa.  St  544) 

FITZPATBIOK  r.  LINC0U7  SAVINaa  * 

TBUBT  CO. 
<8ivnne  Oonrt  ta  Fennsylvania.  Fd>.  6*  1000.) 
AOnON  ON  GONTRACT-BVZDflNCB  <W  TfLUB. 

1.  PlalntifC  in  an  action  on  a  contract  for  a 
year's  Balarv  as  solicitor  cannot  give  evidence  of 
the  valoe  of  tile  services. 

2.  Plaintiff,  who  was  engased  as  solicitor  of 
defendant,  havlnc,  by  accepaog  in  writing  its 
lesolntion  "that  the  solicitors  lalary  shall  begin 
when  he  is  notified  that  his  services  are  reqaired 
ia  the  company,"  consented  that  sndi  condition 
HMold  be  part  of  Us  emtaK^  cannot  toalntaln 
action  thneon  for  Us  salaiy.  no  sndi  notice  hav- 
ing  been  given. 

Appeal  from  oonrt  (tf  cdmmon  pleas,  FbHa- 
delpUa  <K>nn^. 

Action  by  Joseph  W.  Fitapatrlck  against 
ttie  Lincoln  Savings  A  Trust  Company  for  a 
year's  salary  as  solicitor  of  defendant  From 
Jndgm^t  on  a  rerilct  directed  for  defendant, 
^alntiff  appeals.  Affirmed. 

Thomas  F.  HcMahon,  for  appellant  Alax. 
SlinpsMi,  Jr.,  for  appellea 

PBB  OUBIAM.  While  the  conduct  of  the 
defendant  towards  the  plaintiff  was  seemlng- 
Ir  angi^oas  and  ungenerous  In  view  of  tlw 


amount  of  service  actually  rendered  by  Qie 
plaintiff,  it  must  be  conceded  that,  as  the  ac- 
tion Is  founded  upon  an  express  contract,  he 
must  abide  by  its  pealtlve  terms.  Tbis  is  not 
an  action  based  upon  a  Quantum  meruit  and 
hence  proof  of  the  valne  of  the  services  ren- 
dered was  not  relevant  When  the  jdalptiff 
accepted  in  writing  the  resfdution  "that  the 
solicitor's  salary  shall  begin  wbai  he  is  noti- 
fied that  his  services  are  required  by  the  com- 
pany," he  consented  that  the  condition  this 
imposed  should  constitute  a  part  of  his  con- 
tract Having  never  received  such  a  notice, 
the  time  for  the  commencement  of  his  salary 
to  run  neTef  arrived.  We  see  no  way  to  avoid 
this  conclusion  In  an  action  founded  upon  the 
contract  This  view  renders  unnecessary  the 
consideration  of  the  numerous  errors  asafgned. 
Judgment  affirmed. 


(194  pa.  St  671) 

GBTTT  et  al.  v.  PENNSYLVANIA  INST. 
FOB  INSTRUCTION  OF  THE  BLIND. 

(Supreme  Court  of  Pauwylvanla.    Feb.  B, 
1900.) 

BinXJ)INO  CONTRACT— CONSTRUCnOH— 
PLBADINO— DBMURRSR. 

1.  A  'demnrrer  does  not  admit  annnnentative 
conchudona  of  the  bill,  or  donbtfol  Inferences 
thereof  from  undisputed  facts. 

2.  Provision  In  a  buQdlng  contract  that  20  per 
cent  of  the  contract  price  shall  not  be  payable 
till  all  the  mechanics  and  material  men  '  shall 
have,  in  writlne,  acknowledged  that  they  have 
been  fully  paid  by  the  contractors  for  their  work 
and  materials,"  is  for  the  benefit  not  of  the  sub- 
contractore,  but  the  owner,  though  the  contract 
contains  an  express  waiver  of  right  to  file  liens. 

8.  The  architect  of  a  building  has  do  aothort- 
ty  to  state  to  the  subcontractors  that  a  nrovislon 
In  the  building  contract  is  for  their  beuTOt;  ooue 
being  given  by  the  contract,  which  sets  ont  the 
.things  as  to  wnlch  be  Is  agrat. 

4.  Undw  a  building  contract  providing  for  re- 
tention of  20  per  cent  of  the  contract  price  till 
all  the  subcontractors  have  civen  written  ac- 
knowlednnent  of  payment  such  amonnt  may  be 
recovered  by  the  contractor's  assignee,  on  such 
acknowledgmoits  bdng  obtained,  or  danger  of 
liens  being  removed  by  limitations. 

Appeal  from  oonrt  at  commoa  pleas,  Phlla- 
detphla  county. 

Suit  by  William  P.  Getty  and  anoflwr.  trad- 
ing as  Oetty  ft  Uorrls,  against  Oie  Pam«yN 
vanla  Institution  for  the  Instrnctlon  at  the 
Blind.  Decree  for  defOidant  Plaintiffs  ap- 
peal. Affirmed. 

Ira  J.  Williams,  Jos^h  O.  Magee,  and 
Simpson  ft  Brown,  for  appellai^  John  G. 
Johnsm  and  Thomas  Hart      tat  wpdlee. 

DBA^ii  J.  The  Pennsylvania  Institntlen 
for  the  Instruction  of  the  Blhid  (this  defmd- 
ant)  on  the  80th  of  June,  1897,  entered  taito  a 
contract  with  Warner  EL  Jenkins  ft  Co.,  bf 
which  Jenkins  ft  Co.  undertook  to  constract 
for  defendant  at  Overbrook,  a  building  de- 
signed as  a  home  and  school  for  the  blind. 
The  contract  was  duly  recorded  as  provided 
by  act  of  June  20, 1885.  It  Is  quite  daborato 
as  to  details,  and  mlnote  as  to  sporlflrstisas 
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GBanse  0  !■  u  follows:  "Ih«re  aball  be  no 
lim  or  right  to  claim  a  lien  against  the  build- 
ing or  its  site  for  work  or  labor  done  or  ma- 
terials furnished  in  the  erection  or  constmc- 
tion  of  the  building.  And  no  sttch  Hen  or 
dalm  sball  be  filed,  or  In  any  way  enforced, 
by  or  on  bebalf  of  any  subcontractor,  mate- 
rial man,  or  other  person  concerned  In  or 
about  the  said  erection  or  coastmctlon.  Nor 
shall  there  be  ai^  claim  for  such  woA  or 
materials  on  the  owners,  other  than  the  per* 
Bonal  dalm  of  the  oontractora  nnd»  tiila  con- 
tract" As  a  conslderatlou  fw  the  work,  de- 
fendant i^reed  to  i»ay  the  contractors  the  sum 
of  ¥286,300:  the  payments  to  be  made  mcMitb- 
ly  on  certificate  of  the  ardilteet  as  to  amount 
due,  but  amonnt  to  be  paid  not  to  exceed  80 
per  cent  of  certificate;  the  final  Instalhnent 
not  to  be  jtayable  nntll  all  mechanics  and 
material  men  **BbaIl  hare.  In  writing,  acknowl- 
edged that  thi^  bare  been  fully  paid  by  the 
contractors  for  tbeir  work  and  materials  done 
and  funrished."  The  building  was  completed 
and  accepted  by  defendant,  and  there  remain- 
ed In  Its  hands  the  final  Instellment  amount- 
ing to  $S7,200.  The  contractors  about  that 
time  became  Insolvent  and  made  an  assign- 
ment for  the  benefit  of  creditors.  A  Judgment 
creditor  Issued  an  attachment  execntitm,  and 
sought  to  levy  his  debt  out  of  this  fund  in 
defendant's  hands.  The  defendant  insisting 
on  the  strict  tarma  of  the  contract  refused  to 
pay  either  the  assignee,  subcontractors,  or 
attachhig  creditor;  that  Is.  it  demanded  the 
written  acknowledgment  of  the  mechanics  and 
material  men  that  they  had  been  fully  paid  by 
the  contractus.  A  number  of  the  subcon- 
tractors bad  not  been  paid  by  the  contractors. 
They,  as  a  class,  filed  this  bill  against  defoid- 
ant  the  contractors,  and  their  assignees,  set- 
ting out  the  foregoing  facta,  and,  further,  that 
the  ppoTisint  In  the  contnut  tor  wlthhddlng 
of  the  final  payment  waa  inserted  for  the  pur- 
pose of  indttdng  them  to  do  work  and  furnish 
materials,  notwithstanding  the  waiver  of  the 
right  to  file  Hen  by  the  principal  contractor, 
and,  further,  that  they  furnished  tbeir  mat^ 
rials  on  th»  faith  of  this  provisi(m.  and  on  the 
egress  assurance  of  the  architect  that  It  was 
for  their  boiefit  The  prayers  were  that  a 
receiver  be  appointed  for  this  parttcnlar  fund, 
aod  that  It  be  distributed  pro  rata  among  the 
subcontractor,  credltws  of  the  principal  con- 
tractors on  their  ocecutlng  pnq>er  written  re* 
leases.  Defendant  demurred  to  the  bill  (1) 
because  the  subcontractors  were  not  parties 
to  the  contract;  (2)  the  contract  conferred  no 
authority  on  the  architect  to  give  such  assur- 
ance as  alleged,  or  one  that  would  be  binding 
on  his  employer,  except  as  expressly  set  out 
in  the  contract  The  court  below  sustained 
the  demurrer  and  ffismlsaed  the  bill.  We  now 
have  this  appeal  by  the  subcmitractors,  as- 
rignlng  for  error  the  decree  of  the  court  dis- 
missing the  bill. 

It  Is  argued  that  the  demurrer  admlte  the 
avermente  <tf  the  bUL  It  does  not  admit  ar- 


gummtatlve  conclndmis  or  doubtful  Infers 
ences  from  nndlaputed  facts.  Hba  averments 
that  the  provlston  aa  to  the  retention  of  the 
final  payment  waa  for  the  benefit  of  the  rab- 
contracton,  and  that  the  ardiltect  at  dtfteid- 
ante  waa  Ite  agent  to  eqtlaln  tlie  Intenttan  oC 
this  provUton,  are  but  the  argumentt  ot  the 
pleader.  The  demurrer  admlte  the  oontxact 
aa  set  ont;  that  the  princU;ial  contractors 
have  performed  Oielr  w«k;  tiiat  defoidant 
has  In  hand  the  $57,200;  that  It  ought  to  be 
paid  to  the  principal  contractors  on  thdr  omu- 
pliance  with  the  condition  whi6b  the  contract 
stipulates  shall  precede  Ite  payment;  that  flw 
architect  has  Just  sudi  power  aa  la  given  by* 
the  cmtract  and  nme  other.  If  the  eratiaet 
bad  provided  tiia^  on  Oie  failure  of  the  prin- 
cipal contractors  to  ddlver  the  written  ae> 
knowledgmmte  upedfled,  the  money  should  be 
withheld  i^m  them,  for  the  ben^t  of  all  the 
subcontractors  who  had  not  been  paid.  It 
might  have  bem  forcibly  argued  that  ancta 
provision  constituted  an  equiteble  asslgnmoit 
of  the  fund  (or  their  benefit  But  that  la  not 
the  contract  It  provides  that  tiie  monegr 
dian  not  be  paid  to  the  prindpal  contractm 
until  the  written  acknowledgmenta  are  ob- 
tained. Obviously,  this  Is  f«  addlttouel  ^o- 
tection  to  the  owner.  True,  It  has  secured  an 
express  waiver  ot  the  rigM  to  file  liens;  but 
It  may  dioose  to  take  no  diance  of  harassing 
htigatlon  by  wronged  suttoontractors  and  ma- 
terial men,  and  may  Inaert  aa  many  provl- 
Blom,  not  (or  the  benefit  of  snbcontisjetors, 
but  for  Ito  own  protectlwt,  aa  It  chooses. 

Nor  does  the  averment  that  tbe  architect 
by  representetlons  outside  the  contract  al- 
tered these  ploIntlfCs  Into  giving  credit  on  tiie 
faith  of  this  provlidon,  reet  on  any  stnager 
foundation.  The  architect  waa  tbe  agent  of 
defeudant  in  many  atliq:8,— all,  lioweva>,  ex- 
pressly set  ont  In  the  contract  In  this  tiiere 
Is  not  tbe  semblance  of  authority  In  him  to 
go  outside  ^e  aeope  of  bis  professIfHial  duty, 
and,  as  a  lawyer,  ioterpret  tbe  legal  effect  of 
tbe  provision  In  question,  or,  as  general  agent 
make  promises  enlarging  the  legal  MablUtr  of 
his  employer  under  It  The  bill  was  ctearly 
demurrable.  But,  It  Is  a^ed,  can  def«idant 
honestly  retain  this  numey,  and  pay  to  no- 
body? We  answer,  no.  Whenever  ttie  wrl^ 
ten  a«knowIedgmente  are  obtained,  dtlwr  tj 
the  principal  contractors  or  their  aflslenfirti,  «e 
whoi,  under  the  Hmltetlona  at  the  mechanic's 
lien  taw,  defendant  Is  beyond  peril  as  to  liens 
against  Ita  buIMlugs  and  grounds,  it  owes  a 
debt  to  such  amount  as  Is  yet  unpaid  o(  tin 
contract  price,  perscmaUy  to  the  prindpal  con- 
tractors, which  It  is  bound  to  j/ms  to  the  as- 
signee to  whom  the  assets  have  passed. 
Whether  -these  plaintiffs  have  any  equity  ssr 
perior  to  that  of  the  general  creditors  on  thla 
particular  asset  we  do  not  even  Intimate  as 
opinion.  If  they  have,  It  can  tM  worked  out 
In  the  court  below  on  dfstrlbution  of  tbe  fnndb 
The  decree  sustaining  the  damnmr  and  dls< 
tni—inj      iijii  la  afflrmed* 
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(Bwrmw  Ooort  of  PauurlTOiia<  8k 

1900.) 

AOEKCT— RATinCATION. 
Ibe  act  of  defeodant'i  lecretary  In  recdr- 
i&ff  money  loaned  to  It  b7  plalntlfF  was  vecog- 
nixed  and  acquiesced  In  by  regular  and  constant 
paymeot  of  interest  for  five  years;  ttie  payment* 
oniginatiog  In  the  action  of  its  directors  aathor- 
izing  each  paTment  as  one  of  its  regular  expm- 
ditnrea,  orders  next  bdsx  issued,  signed  by  the 
president  and  secretary,  directed  to  the  treastirer, 
Tcqniring  him  to  pay  ue  amonats  of  the  orders 
to  plaintiff,  and  to  pay  it  u  intemt,  and  tha 
tceaaonr  ouiUng  the  pajmoiti. 

Appeal  from  court  ot  comnum  ideas  No.  1, 
fUladdphla  county. 

Actton  by  Henry  Mohrfeld  against  the  Sec- 
md  Gennaa  Soatlieaatem  Building  Associa- 
tlon.  Judgment  for  plalntlO.  Defendant  B9- 
pea3M,  Affirmed. 

Alex.  Simpson,  Jr.,  and  Martin  H.  Stnts- 
bacb.  for  appellant.  William  H.  Staake  and 
Theodora  F.  Joiklna,  fur  appdlee. 

QRBEN,  C.  J.  This  action  -was  brought  to 
recover  94,B0O  for  balance  of  money  loaned  by 
the  plaintiff  to  the  defendant  in  NoTember, 
1890,  with  interest  at  the  rate  of  4  per  cent, 
per  annum.  It  was  prored.  without  contra- 
diction, that  the  plaintiff  had  paid  to  Law- 
rence Bur,  the  secretary  of  the  defendant 
company,  on  Norember  1,  18B0,  $3,650;  on 
KOTember  10,  1800,  |2,400;  and  on  May  4, 
1803,  $100;  making  In  all  $6.1G0;  and  for 
erery  one  of  these  items  of  payment  be  was 
credited  at  the  corresponding  dates  In  his  cur- 
rent receipt  bo<^  In  which  bis  payments  of 
monOly  dues  were  oitered.  Thus,  in  this 
receipt  book,  he  was  credited:  "June  2,  by 
cash,  $206.26.  Doerl&  July  7,  by  cash,  $2ft. 
Doerl&  Aug.  4,  by  cash,  $25.   Doerle.  Sept 

4,  by  cash,  $25.  Doerle.  Oct  6,  by  cash,  $26. 
Doeile.  Nov.  1,  by  cash,  $8,650.  L.Bur.  Nov. 

5,  by  cash,  $28.  Doerle.  Nov.  10,  by  caah, 
$2,400.  Ij.Bnr.  Dec.1,  by  caah,  $26.  Doerle." 
Then  followed  numthly  credits  for  $26,  all 
signed  by  Doerle,  nntll  May  4,  1803,  when  a 
similar  credit  was  entered  for  $100,  and  aftw 
that  monthly  credits  for  $26  were  entered  In 
Bocceselon  In  the  receipt  book  until  June  1, 
1886,  when  they  ceased.  Almost  the  whole  of 
Ibeae  credits  were  signed  by  Doerle.  Seven 
of  them  were  signed  by  J.  Deutedi,  one  by 
C  Mohrfeld,  tiiree  by  SQegler,  and  one  by 
F.  KnodeL  Doerle  was  president  of  the  as- 
sociation from  1800  until  Novonber,  1886, 
and  he  testified  he  vras  present  at  all  the 
meetings  when  money  was  paid.  Zlegler  was 
director  all  the  time,  and  president  aft»  No- 
vember, 1885.  Deutscb  and  Zlegler  were 
members  of  the  auditing  committee  In  1881 
and  1882,  and  Knodel  was  treasurer  all  the 
time.  Although  article  2  of  the  by-laws  di- 
rected that  "the  treasurer  shall  receive  all 
moneys  paid  to  the  association,  and  give  his 
receipt  for  the  same,"  It  woidd  seem  from 


:  the  entries  made  In  the  plaintiffs  receipt  hock 
that  Doerle  received  most  of  the  Items,  Bur 
received  some,  Deotsch  some,  Zlegler  some, 
and  Knodel  only  on&  It  was  further  shown 
by  written  orders  signed  by  the  president  and 
secretary  on  the  treasurer,  and  in  favor  of 
the  plaintiff,  that  subsequent  to  the  rec^pt  of 
the  moneys  from  the  plaintiff  the  full  amount 
of  the  Interest  on  the  whole  sum  of  $6,050  at 
4  per  cent,  being  $242,  was  paid  by  the  de- 
fendant company  to  the  plaintiff  for  the  year 
endli^  In  November,  1881,  and  November, 

1882.  These  and  all  similar  payments  were . 
made  in  this  way:  The  plaintiff  went  to  tbe 
secretary.  Bur,  at  the  end  of  the  year,  and 
asked  for  the  payment  of  his  interest  The 
secretary,  taking  out  an  order  book  from  tiie 
safe,  gave^  him  an  order,  of  which  the  fol- 
lowing is  a  sample:  "No.  174.  Kiiladelphla, 
Nov.  4th,  1801.  Mr.  Jacob  Knodel,  Tressurer 
of  the  Second  German  Southeastern  Building 
Association:  Pay  to  Henrlc^  Mobrfdd,  or  or- 
der, the  sum  of  two  hundred  forty-two  **/ita 
dollars,  for  Interest  on  advance  payt  to 
Nov.,  "Ol.  P.  H.  Doerle,  President  Lawrence 
Bur,  Secretary.  [Indorsed]  Henxy  Mohr- 
feld. $242  •«/!•••*'  This  order  and  all  sub- 
sequent orders  the  plaintiff  took  to  Kno- 
del, the  treasurer,  who  gave  him  a  dieck  for 
the  full  amount  on  tbe  Ouarantee  Trust  & 
Safe-Deposit  Oompany,  signed  Knodel  as 
treasurer,  and  indorsed  by  Mobrfeld,  upon 
whldi  the  latter  drew  the  money.  On  March 
21,  188S,  the  plaintiff,  having  need  for  some 
of  the  principal  of  tbe  loan,  asked  tbe  com- 
pany to  pay  him  $1,660  on  account;  and  they 
complied  with  his  request  and  gave  htm.  In 
the  way  above  described,  an  order  on  the 
treasurer  for  that  amount  signed  by  tiie  pres- 
ident and  secretary,  which  the  plaintiff  to<A 
to  the  treasurer,  and  received  from  him  a 
check  signed  by  him  as  treasurer,  upon  whldi 
be  drew  the  money.  On  the  4th  of  May, 

1883,  the  amount  ct  Interest  due  to  fliat  time 
was  $118.86,  and  tot  that  amount  and  on  that 
day,  tha  same  kind  of  an  order  was  obtained 
from  the  secretary.  As  the  principal  of  the 
loan  was  reduced  by  tiM  $1,060  payment  from 
$6,060  to  $4,400,  tbe  plaintiff  proposed  that 
he  would  take  $100  of  the  interest  money  and 
add  it  to  the  prlndpal,  and  thus  make  the 
whole  amount  of  the  Iqan  an  even  $4,500.  To 
this  the  secretary  ass^ted.  and  he  thereupon 
gave  plaintiff  credit  In  his  receipt  book  for 
the  $100,  and  paid  him  the  $18.86  In  mon^. 
After  that  tbe  principal  of  the  loan  was  H,- 
600,  and  the  annual  Interest  at  4  per  cent  was 
$180,  and  tUs  was  paid  in  semiannual  pay- 
ments of  $80,  for  which  orders  and  checks 
were  given  as  above  stated  until  May,  1806. 
when  a  whole  year's  Interest  was  due,  tor 
which  an  order  and  check  were  given  as  be- 
fore, and  the  check  was  paid.  In  November, 
1886,  a  similar  order  was  given,  which  was 
paid.  The  secretary  about  that  time  disap- 
peared, and  it  was  claimed  that  he  was  an 
embexzler  of  money  of  the  defendant  The 
action  Is  Ivought  to  neovw  tbe  $4,500  of  prla- 
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dpal,  anA  mtentt  firam  Naranbw  4,  189S. 
In  every  one  of  tbe  orders  given  Use  vajmeat 
of  Interest,  It  was  expressly  stated  tai  the  or- 
der tbat  It  was  ft»  Interest 

In  the  affidavit  of  dtfense  Oie  d^endant 
expressly  admitted  that  It  did  "receive  from 
l^alndtr  the  sum  of  f^OCO  on  November  8. 
1890."  On  ttte  trtal  fbe  defoidant  made  de- 
fense on  the  gronnd  that  the  plaintiff  had  not 
shown  that  the  secrrtary  at  the  company  has 
any  lawful  right  to  receive  any  money  of  the 
defendant  and  that  In  the  absence  of  such 
.authority  there  could  be  no  recovery.  To  tbla 
the  plahitlff  ropUed  that,  whether  the  secre- 
tary had  sndi  aoUiori^  or  not,  the  def  radant 
did  by  numerous  acts  recognise,  assent  tit,  and 
acanlesce  in  the  rec^Alon  by  the  secretary  of 
the  mon^s  Imned  by  the  plalntUt,  and  was 
therefore  bound  to  repay  him  the  money 
dalmed.  In  support  ot  this  contention  It  Is 
claimed  for  the  plaintiff:  That  the  defend- 
ant did  receive^  according  to  Its  own  admit- 
slon,  $2,6B0b  which  was  part  of  the  money 
loaned,  and  thereby  recognised  his  authority 
to  receive  it  turn  flie  idatattiff.  Tbat  it  en- 
tored  on  bis  receipt  book,  where  an  Ms  month- 
ly payments  <m  bis  2S  shares  of  stock  In  the 
def^kdant  company  were  credited.  faU  credits 
for  all  of  the  smna  of  money  loaned,  to  wit 
on  November  1. 1880,  f8,Q0O;  on  November  10^ 
189a  ¥2,400;  and  on  May  4, 1808,  |100.  And 
that  these  credits  must  have  been  seen  at  the 
times  when  his  monthly  dues  were  credited, 
by  Oie  officers  who  received  them.  Of  theae^ 
Doerie  was  pretfdrat,  Siodel  was  treasorer, 
and  Dentsdi  and  Zlegler  were  directors,  and 
for  two  years  members  d  the  auditing  com- 
mittee; and  therefore  the  entries  of  the  loans 
la  mch  a  book,  and  In  such  circumstances, 
wec«  evidence  tmdlng  to  Aow  the  assoit  of 
the  company  to  the  loans.  That  the  minute 
boA  of  the  defendant  oonpany  shows  that 
during  the  whole  live  years  orders  were  regu- 
larly direeted  to  be  lasned  by  the  directors  to 
the  appellee  for  Interest  due  him  on  the  money 
loaned,  and  one  order  for  the  psyment  of 
91,660,  part  tb»  prindpaL  That  in  actual 
teat  such  orders  were  regularly  issued  for  the 
payment  of  sums  of  Interest  owresponding 
ivedsely  wlfli  tb»  amounts  of  hiterest  due  at 
the  dates  of  the  orders,  reflectively,  and  that 
these  orders  were  regnlariy  signed  liy  the 
presldrat  and  secretary,  and  directed  the 
treasurer  to  pay  the  various  nuns  as  intoest 
due  the  plaintiff,  and  tlmt  thereupon  die  treas- 
urer did,  in  his  capadty  as  such,  psy  to  the 
plaintiff  these  various  sums,  as  Interest  on 
the  moneys  loaned.  That  the  accounts  and 
books  of  llM  associatltni  wm  examined  and 
audited  at  the  end  of  every  year  a  law- 
fully appointed  auditing  committee,  and  that 
the  accounts  showing  these  interest  payments 
were  approved  by  these  andittng  committees 
in  each  butance.  In  all  these  ways  it  was 
Insisted  for  the  plaintiff  tbat  the  defendant 
fssociation  had  aasented  to  and  ratified  the 
acts  (tf  the  secretary  In  reetfving  the  whole 
unount  o€  the  loans,  and  was  therefore  legally 


bound  to  repay  him  the  entire  som  oC  the 
loans,  with  interest  As  a  matter  of  eourset 
a  question  of  fact  waa  thus  developed,  as  to 
the  agency  of  the  secretary  in  respect  of  the 
matters  in  contention,  and  this  waa  submitted 
to  the  jury  by  the  leuned  trial  Judga.  The 
Jury  found  for  the  plaintiff,  and  therebv  de- 
tmnined  that  the  acts  of  the  saeretaiy  mre 
authorized  and  sanctioned  by  the  deCendant 
It  would  have  been  grave  error  to  have  with- 
drawn ttie  caae  fnun  the  Jury.  We  are  ooo' 
•trained  to  say  that  we  do  not  see  bow  any 
other  verdict  could  have  been  pn^erly  ren- 
dered under  all  the  evldmce  in  the  case. 
Above  all  other  c<msideratloii«,  the  regular 
and  constant  payment  of  interest  on  the  entire 
amount  ot  the  loans,  which  payments  origiT 
nated  first  In  the  action  of  the  directors  au- 
thorising each  payment  as  one  of  the  regular 
expenditures  of  ttie  association,  and  next  the 
Issidng  of  tiie  orders,  signed  Ity  the  president 
and  secretary,  and  directed  to  the  tzeasnm, 
requiring  him  to  pay  the  amount  of  the  or- 
der to  the  plahitlff,  and  to  pay  It  dlsflnctirely 
as  httoest  and  continuing  this  course  of  pro- 
cedure during  a  period  of  five  years  from  the 
time  the  loans  were  made,  oMistitnted  the 
very  UglieBt  and  most  absohite  recognition  of, 
and  acquiescence  in,  the  act  of  the  secretary 
in  rectiving  the  money  loaned  from  the  plain- 
tiff.  It  is  dttfienlt  to  understand  how  the  de- 
fendant could  signify  Its  eonaent  to  the  tact 
of  the  loan,  and  the  mamur  hi  which  It  waa 
made,  more  positively  and  emphatically  tiian 
by  tirese  pivmente  ot  Interest  made  with  tlie 
knowledge  and  consent  ot  the  dtrectors,  the 
president  the  secretary,  and  tb»  treasurer,— 
in  tect  ^1  the  eontrollli^r  offidaia  of  the  as- 
sociation. Moreover,  It  waa  inevitalile  that 
the  plaintiff  would  be  lulled  thet«by  Into  the 
most  abiding  conviction  of  the  acceptance  of 
tiie  loan  by  the  def  mdant  wltbont  any  ques- 
tion whatevsr  as  to  Ha  integrity.  All  the 
other  facts  in  evidence  tended  to  conlinn  and 
to  corroborate  this  ccmvlction,  and  fbe  plaintiff 
was  therefore  practically  disabled  from  taking 
measures  for  his  own  protection,  as  be  might 
have  done  had  he  known  that  there  was  the 
least  objection  to  the  validity  of  -Oe  loan. 
While  the  case  was  not  tried  iQon  Oie  theory 
of  astoppd,  and  sudi  qnesttms  did  not  arisen 
It  might  wdl  have  been  contended  tiist  the 
defendant  could  not  be  heard  In  repu^Uatian 
of  Its  Uabflity,  in  view  of  aU  the  fhets  tai  evi- 
dence. The  questions  of  fact  Involved  were 
submitted  to  the  Juiy  upon  the  wel^  of  the 
testimony,  and  in  this  there  was  no  error. 
The  asslgnmente  of  error  are  all  dismissed. 
Judgment  affirmed. 


(IM  Pa.  St.  m) 

OOmm  et  sL  V.  CITY  OF  PHILADELPHIA. 

fflnpreme  Court  of  PeDna^vanla.  Fek 

1000.) 

■TBBBT8— DBDIOATION— DAUAOaS  VOA  OPW- 
INO-LIHITATION8. 
Where  streets  were  dedicated  to  pabUe  nse 
hi  1848,  fay  being  sold  aooordbig  to  a  recwdcd 
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^an  tiliereof,  and  the  conTeraikoe  describing  them 
u  bounded  hj  the  streets  'laid  down  on  a  plan 
for  the  accomdiodntion  of  these  and  other  lota/* 
bnt  were  not  opened  till  1893,  Act  May  0.  1880 
(P.  L.  173),  fi:dDg  a  Umiutlon  of  21  rean  with- 
Ib  which  the  streets  ooald  be  opened  wltlioat  com- 
pensation, applies,  though  a  conregrance  thereof 
iB  1880  by  a  parchaser  thereof  at  sheriff's  sale 
referred  to  the  plan  for  description,  and  to  the 
•treets  as  bonndariea;  this  not  being  a  mm  dedi- 
cation. 

Appeal  from  court  of  common  pleaa,  Phila- 
delphia eoonty. 

Action  by  John  A.  Cotter  and  anothn 
against  the  city  of  Philadelphia,  on  appeal  by 
plaintiffs  from  the  report  of  tbe  Jury  appoint- 
ed to  assess  damagea-arl^ag  from  tbe  opetil- 
tng  of  Rnan  street  from  Plnm  street  to  Adams 
street  Judgment  for  plalntlA.  Defendant 
appeal!.  Afflnned. 

John  h.  Klnsey.  01^  BoU  And  B.  Spencer 
MUler.  Asst  City  Sol.,  for  appellant  fSamoel 
Wakellng.  for  appellees. 

FEIi:^  J.  The  plalntilTB  land,  througb  ^rhlch 
the  dty  opened  streets  In  1893,  Is  part  of  a 
tract  which  was  sold  In  1848  in  building  lota, 
according  to  a  plan  made  and  recorded  by  tbe 
owner  thereof.  In  tbe  conveyances  tbe  lots 
were  described  aa  bounded  by  tbe  streets  now 
opened,  which  were  "laid  down  on  a  plan  for 
the  accommodation  of  these  and  other  lots."  In 
QuIcksaU  y.  Oty  of  Philadelphia,  177  Fa.  St 
801,  36  Atl.  e09,  It  was  held  that  the  sale  and 
conveyance  of  tbe  lots  on  this  plan  in  1848 
operated  as  a  dedication  of  tbe  streets  to  pub- 
lic use,  but  that  tbe  owners  of  lots  abutting 
on  the  streets  could  recover  damages  for  the 
opening  In  1893,  because  the  limitation  for  21 
years,  fixed  by  tbe  act  of  May  9,  1889  <P.  L. 
178).  within  which  the  city  could  open  streets 
wltbout  compensation,  had  expired.  At  tbe 
trial  of  this  case  the  cl^  sought  to  evade  tbe 
limitation  of  the  act  of  1889  by  proof  that  a 
conveyance  of  tbe  lots  was  made  In  1880,  In 
which  they  were  described  as  lots  marked  on 
tile  plan  referred  to,  made  and  recorded  In 
184S.  This,  It  was  claimed,  wss  a  new  dedi- 
cation, against  which  the  limitation  had  not 
nm.  nils  claim  cannot  be  suatalned.  The 
conveyance  In  1880  was  by  a  purchaser  at 
sheriff's  sale  under  a  Judgment  against  a 
grantee  of  a  grantee  of  tbe  person  who  In 
1S4S  had  made  the  plan,  and  sold  according 
to  it.  Tbe  reference  to  the  plan  for  conven- 
ience in  description,  and  to  the  streets  aa 
boundaries,  does  not  give  rise  to  an  implica- 
tion of  a  new  dedication  of  tbe  land  for 
streets.  A  dedication  to  the  public  use  must 
rest  on  the  intention  or  clear  assent  of  the 
owner,  and  must  be  under  such  circumstances 
as  to  Indicate  an  abandonmrat  to  the  use  of 
the  community.  Dovaston  v.  Payne,  2  Smith. 
Lead.  Gas.  164.  The  owner  in  1880  had  noth- 
ing to  rededlcate.  The  dedication  in  1848  was 
binding  on  him,  and  continued  so  until  the 
limitation  of  the  act  of  1889  relieved  the  land 
of  the  servitude  imposed  upon  It  Hit  Jndff- 
ment  Is  affirmed. 


OMFft.  ft.  ttO 

In  re  LBA'S  ESTATE. 
(Supreme  Ooort  of  PenniylTaaia.   Feb.  B.  1900.) 

0OX«LiATBRAI«  INHBRTTANOB  TAX— BT  WHOH 
PATABLB-^BQOBST  OF  HONBT. 

1.  Under  a  will  deriaing  land  to  a  Ihieal  de- 
scendant, with  a  prtyvislon  that  out  of  tbe  rents 
and  profits  ttiereof  tbe  devisee  shall  pay  $2,000 
a  year  to  A.,  a  collateral  descendant,  for  life, 
A.  takes  the  bequest  by  tbe  will,  and  it  is,  there- 
fore, whatever  Ita  nature^  subject  to  the  col- 
lateral inheritance  tax;  the  statute  saying  that 
"ail  estates,  real,  personal  and  mixed,  of  every 
kind  whatsoever^  (P.  L.  1887.  p.  79).  shall  be 
subject  to  the  tax. 

2.  Where  a  will  devises  land,  and  providea  that 
ont  of  the  rents  and  profits  thereof  the  devisee 
ahall  pay  $2,000  a  year  to  A.  for  life,  soA  be- 
quest is  within  the  provision  of  the  wlD  that  all 
bequests  of  "money*  shall  be  paid  without  deduc- 
tion for  state  tax;  tbere  appearing  no  Intention 
to  distinguish  a  beqnest  hi  nK>n^  payabls  at 
stated  pmods  out  of  rents  and  Kofita  of  land 
from  bequests  of  round  sums  out  of  the  residuary 
estate. 

S.  A  win  having  devised  land  to  a  Uneal  de- 
scendant, and  provided  that  out  of  the  rents  and 

Srofits  the  devisee  sbonld  pay  A.,  a  collateral 
escendant  $2,000  a  year,  and  that  money  be- 
quests idionld  be  paid  without  deduction  for  state 
taxes,  tiie  collateral  inhnitance  tax  la  payable 
out  of  the  residuary  estate;  Act  1887  providing 
that,  when  such  legacy  is  charged  on  or  payable 
ont  of  real  estate,  tbe  heir  or  devisee,  before 
I>aying  tiie  same,  shall  deduct  therefrom  the  tax, 
and  pay  It  to  the  executor,  applying  only  where 
tbe  tax  Is  payable  the  coUatexal  legatee  or 
devisee. 

Appeal  from  on^ians'  court,  Philadelphia 
county. 

In  the  mattw  of  the  estate  of  H.  Carey 
Lea,  deceased.  From  a  decree  confirming 
the  adjudication  of  tbe  auditing  Judge  on  tbe 
account  of  Eva  L.  Lea,  the  executrix,  she.  as 
executrix  and  reaidnary  legatee^  i^peals. 
Affirmed. 


John  O.  Jobnson,  tm  anwllant 
Freedley,  for  appellee^ 


T. 


DEAN,  J.  M.  Carey  Lea,  of  Philadelphia, 
died  16tb  March,  1897.  He  was  possessed  of 
a  very  considerable  estate,  which  he  dlapos- 
ed  of  by  will.  Among  many  legacies  and 
devises,  occurs  this  one:  "1  give  and  devise 
to  Alice  V.  A  Lea,  wife  of  my  son  George  H. 
Lea,  for  bar  life,  and  thereafter  to  the  chil- 
dren of  my  said  son.  their  heirs  and  as- 
signs, sharo  and  share  alike,  the  following 
properties,  namely:  Tbe  house,  steble,  and 
land  at  Chestnut  Hill,  Philadelphia,  and  the 
Oxford  Market  at  the  comer  of  Oxford  and 
Twentieth  streets,  In  the  same  dty:  provid- 
ed, that  she  and  they  shall  pay  ont  of  tbe 
rents  and  proflte  thereof  the  sum  of  two 
thousand  (2,000)  dollars  a  year  unto  my  step- 
daughter, Anna  L.  Bakewell.  for  the  term  of 
her  life.  In  four  equal  quarterly  paymente; 
the  first  payment  to  be  made  three  months 
after  my  decease."  Then,  further  on,  comes 
this  direction:  "All  the  bequests  of  money 
In  this  will  made  are  to  be  paid  without  de- 
ductlons  for  state  tax."  To  his  wUs^  Eva, 
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thla  appellant,  he  gives  his  residuary  estate, 
and  appoints  her  executrix. 

Three  questions  were  raised  in  the  court 
b^ow  for  adjudication:  (1)  Was  the  annual 
sum  payable  to  Anna  Ia  Bakewell  subject  to 
the  collateral  Inheritance  tax?  (2)  Was  the 
bequest  to  her  one  of  "money,"  which,  with- 
in the  meaning  of  the  will,  was  to  be  paid 
without  deduction  for  state  or  collateral  In- 
heritance tax?  (3)  If  payable  without  de- 
duction, then  who  shall  pay  the  tax,— the  doT- 
Isee  of  the  land,  which  Is  the  source  of  the 
rents  and  profits  out  of  which  the  92,000  Is 
payable,  or  the  executrix  and  residuary 
devisee? 

Is  the  gift  to  Anna  L.  Bakewell  subject  to 
the  tax?  She  was  a  collateral.— the  step- 
daughter of  testator.  The  land  ont  of  which 
Issued  the  rents  to  pay  the  legacy  was  de- 
vised to  Mrs.  Lea,  the  wife  of  testator's  son; 
and  the  devise  to  her  was,  by  the  express 
terms  of  the  act,  exempt  from  the  tax.  But 
the  bequest  to  Anna  L.  Bakewell  lessened 
the  value  of  the  devise  by  just  the  value  of 
the  legacy,  whether  the  latter  be  called  "In- 
come" or  "annuity";  and  Anna  L.  Bakewell, 
whatever  be  the  nature  of  the  bequest  or  the 
character  of  the  gift,  took  It  by  the  will  of 
the  testator,  as  to  whom  she  was  collateral. 
She  does  not  take  from  Mrs.  Lea,  the  devisee 
of  the  land,  but  under  the  will  of  her  step- 
father. The  statute  says:  "All  estates,  real, 
personal  and  mixed,  of  every  kind  whatso- 
ever" (P.  L.  1887,  p.  79),  shaU  be  subject  to 
the  tax.  These  words  are  broad  enough  to 
Include  the  bequest  to  the  collateral  legatee, 
even  though  payable  by  the  devisee  of  the 
land  out  of  Its  future  rents.  The  exact  na- 
ture or  definition  of  the  bequest  might  be- 
come Imiwrtant  In  a  'disputed  descent,  bnt 
whether  clearly  taxable  depends  upon  a  con- 
struction of  the  taxing  statute. 

2.  If  taxable,  was  the  bequest  one  of 
"money,"  within  the  meaning  of  the  will, 
and,  as  such,  not  to  be  lessened  by  a  deduc- 
tion of  the  tax?  The  direction  Is  that  the 
devisees  "shall  pay  out  of  the  rents  and 
profits  thereof  two  thousand  dollars  a  year 
unto  my  stepdaughter,  Anna  L.  Bakewell, 
for  the  term  of  her  life.  In  four  full  quarter- 
ly payments;  the  first  payment  to  be  made 
three  months  after  my  decease."  There  are 
twenty-two  paragraphs  In  the  will  which 
devise  real  estate;  and  twelve,  money  and 
personal  property.  Obviously  the  testator 
intended  by  the  worda  "bequests  of  money" 
to  distinguish  the  bequests  In  dollars  from 
those  giving  specific  personal  proper^,  and 
the  specific  devises  of  land.  There  is  no  in- 
tention apparent  to  distinguish  a  bequest  in 
money,  payable  out  of  the  rents  and  profits 
of  land  semiannually,  from  the  bequests  of 
round  sums  ont  of  his  residuary  estate.  As 
the  bequest  to  Anna  L.  Bakewell  was  mon- 
ey, $2,000  annually,  we  hold  that  under  the 
direction  In  the  will  there  should  be  no  de- 
duction from  it  of  the  tax. 

S.  As  concerns  tte  beueflclary,  therefore. 


under  the  vrlll  she  takes  without  deduction; 
bat  under  the  law  the  bequest  Is  taxable. 
Who  shall  pay?  The  argument  of  appellant, 
that  the  will  does  not  In  express  terms  direct 
who  shall  pay,  while  the  statute  does  so 
direct.  Is  not  without  plausibility.  The  act 
of  1887  says:  "Whenever  snch  legacy  shall 
be  charged  upon  or  payable  ont  of  real  es- 
tate, the  heir  or  devisee,  before  paying  the 
same,  shall  deduct  therefrom  at  the  rate 
aforesaid,  and  pay  the  amount  so  deducted 
to  the  executor."  P.  U  1887,  p.  81,  i  7.  But. 
this  simply  provides  a  method  of  collection 
when  by  law  the  tax  Is  payable  by  the  col- 
lateral legatee  or  devisee.  It  would  be  a 
strained  construction  to  hold  that  It  was  ap- 
plicable to  a  lineal  devisee.  In  this  case  it 
would  Impose  the  tax  upon  the  wife  of  the 
son  and  bis  children,  who  by  the  first  section 
of  the  act  are  exempt  The  machinery  by 
which  payment  of  the  tax  can  be  enforced 
under  this  section  applies  only  where  the 
devise  is  to  a  collateral.  It  does  not  fit  this 
case,  where  the  devise  Is  to  a  lineal,  subject 
to  the  payment  of  a  charge  to  a  collateral, 
which  charge  the  testator  directs  shall  be 
paid  to  the  collateral  without  deduction. 
Without  doubt,  he  could  have  Imposed  this 
additional  burden  ui>on  his  lineal  devisee; 
but  such  an  improbable  Intent  must  appear 
by  plain  expression,  and  not  by  doubtful  In- 
ference. Neither  the  statute  nor  the  wlU  im- 
poses the  burden  upon  the  lineal  devisee.  It 
Is  a  bequest  In  money,  not  subject  to  dednc- 
tlon  for  the  tax.  Then  where  does  the  bur^ 
den  fall?  We  answer,  on  the  resldnary  es- 
tate, the  same  as  the  bequest  of  $250  to  his 
servant  Charles  Hopham,  and  like  bequests. 
The  executrix  assumed  that  the  tax  on  titils 
and  other  bequests  of  round  sums  In  money 
was  to  be  paid  out  of  the  resldnary  estate, 
and  accordingly  paid  it  That  this  bequest 
In  money  was  only  payable  annually  ont  of 
rents  coming  from  a  particular  source  has 
no  controlling  significance.  His  general  in- 
tent that  the  resldnary  estate  shall  p^  the 
tax  Is  sufficiently  clear  to  constrain  u  to 
so  hold.  The  judgment  Is  affirmed. 


OM  Fa.  St  6I>) 

WHEBLER  et  si.  t.  PENNSTLTANIA  R.  OO. 
(Supreme  Court  of  "Pmagftnnitu  Feb.  5,  UOO.) 
TRBaPASS-OONSTRUOnON  OW  TROLLST  ROAD. 

A  trolley  company  incorporated  under  Act 
1880,  provUlD^  that  before  Its  railroad  shall  be 
began,  permission  of  all  the  boroughs  sad  town- 
BhipB  through  which  It  passes  mast  be  obtained, 
being  shown  only  to  hove  obtained  the  permis- 
sion of  one  Bach  boroogb,  contractors  for  coa- 
BtractloD  of  the  road,  acting  only  hj  authority  of 
the  companr,  are  trespassers,  In  digging  a  trench 
in  a  street  of  such  boroagfa,  so  that  an  ahattlng 
owner  Is  not  Hable  for  fiUing  it  up. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  F.  Q.  Wheeler  and  another,  trad- 
ing as  WheelCT  &  Boody,  against  the  P^mayl- 
vanla  Railroad  Oompany,  for  aliased  tieapaas 
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In  filling  Dp  A  trench  on  a  street  In  the 
borough  oC  Morri^Ule  which  was  Aug  by 
idalDtlffB  as  contractors  for  the  construction 
of  the  railroad  of  the  East  Penn  Traction 
Company.  From  a  Judgment  of  nonanlt,  nUbh 
titta  appeaL  AfBrmed. 

Hie  nonsuit  waa  mi  the  ground  that  aa 
the  act  of  18SB,  under  which  trolley  com- 
panies are  Incorpcmted.  provided  that  before 
the  railroad  shall  be  begun,  the  permission  ot 
all  the  boroughs  and  townships  through  which 
the  road  passes  must  be  obtained,  and  aa  that 
condition  of  the  act  of  assanbly  had  not 
been  affinuatlrely  shown  to  have  been  com- 
piled wlth,-i>ennl8slon  of  the  borough  of 
Morrtsrllle,  within  which  the  trendi  was  dug, 
alone  being  shown,— the  Bast  Peon  Traction 
Company  had  shown  no  right  to  dig  the  troich, 
and  hence  the  crattractois  of  the  East  Penn 
TractlMi  Company  had  no  standing  to  main- 
tain this  suit,  as  against  the  PeunsyWanla 
Railroad  Company.  The  opinion  of  the  court 
on  granting  the  nonsuit  is  as  follows:  "For 
the  purposes  of  determining  the  questions  pre- 
sented, it  may  be  assumed  that  the  plalntlCh 
WBte  employed  by  the  East  Penn  Traction 
Company,  and  that  the  Bast  Penn  Traction 
Company  was  a  corporatkm.  If  It  wu  a 
corporation,  there  having  been  made  mani- 
fest no  special  statutory  provision  for  its  cre- 
ation, it  must  be  assumed  to  hare  arisen  under 
the  general  provisions  of  the  act  of  1889  and 
Its  supplements;  and,  if  it  arose  under  the 
provisions  of  the  act  of  1889  and  Its  supple- 
ments,  the  vitality  of  the  franchises  claimed 
by  It  depends  upon  the  olwervance  of  the  re- 
strictive provialona  of  that  statute.  Accord- 
ingly, whoi  It  Is  asserted  that  In  a  certain 
procedure  the  alleged  c<»pcffatlon  authorized 
certain  conduct,  It  must  be  previously  affirm- 
atively shown  that  it  had  complied  with  the 
provisions  of  the  fifteenth  section  of  the  act 
JJniia  these  circumstances,  as  there  Is  a  fail- 
ure of  evidence  of  such  compliance,  it  would 
seem  that  the  authority  claimed  by  the  plain- 
tiffs through  that  company  to  do  this  work 
has  not  been  legally  estaUished.  This  la  not 
a  qaeatioo  wlilch  can  be  sulnnltted  to  a  jury, 
but  It  IB  a  question  to  be  decided  by  the  court 
naefore,  the  plalntlCTs  not  having  made  It 
evident  whether  they  had  autliority  or  not 
that  such  authority  existed,  their  procedure 
most  be  regarded  aa  in  the  nature  of  a  tree- 
paaa;  and,  while  the  evidence  la  not  dear 
bow  the  defoidant  owned  the  property  upon 
which  the  trespass  was  physically  made,  yet 
OB  the  other  hand,  it  is  sufficiently  clear  to  In- 
dicate that  die  dtf endant  being  a  (wrrylng  «hv 
poratltHi,  In  the  operation  of  a  considerable 
bn^eas,  by  virtue  of  the  grant  of  power  from 
tba  atat^  and  having  a  station  immediatdy  op- 
poalfes  tiw  acene  of  this  transaction,  did  have 
anch  right  In  that  locality,  either  In  the  nature 
of  an  easement  or  possibly  In  the  nature  of 
ownership  of  real  estate,  as  to  Justify  Its 
claiming  that  there  had  been  committed,  as 
against  It  an  interference  and  trespaaB,  threat- 
Ming  to  Inpad*  tts  traffic  and  aerrlea  to  tha 


public  Assuming  this  trespass  thus  commit- 
ted upon  the  defendant  to  have  resulted  In  a 
nuisance,  the  question  remains,  waa  the  de- 
fendant company,  in  the  procedure  shown  by 
the  proofa  so  far  anthoriaed  to  act  as  It  did, 
aa  to  preclude  the  suggestion  that  It  wrong- 
fully committed  a  trespass  upon  the  plaintiffs? 
The  foundation  of  the  action  Is  unlawful  treft- 
pass  upon  the  plalntifts.  An  owner  of  prop- 
erty would  have  the  ri^t  using  no  more  force 
than  was  necessary,  to  expel  from  the  prem- 
ises, which  were  indisputably  his,  a  person 
who  Intruded  himself  there  without  right;  and 
it  would  se^  that  a  business  corpo ration, 
whose  franchises  are  undisputed,  would  have 
a  like  right  In  case  of  trespass  on  its  right  of 
way  or  easement  If  this  Is  so,  apart  from 
any  consideration  of  the  power  alleged  to  have 
been  given  these  plalntifTs  by  the  borough  of 
MorrlsvIUe,  and  the  power  now  alleged  to 
have  been  given  them  through  the  channel  of 
the  alleged  corporation,  there  would  seem  to 
have  been  no  case  made  out  for  the  plaitfUfTs. 
The  only  question,  therefore,  which  we  come 
down  to,  Is  this:  Whether  the  borough  of 
Morrisvllle  may  be  vouched  for  an  alleged 
trespass  which  resulted  In  the  nuisance  which 
led  to  the  procedure  here?  I  am  of  the  opifl- 
lon  that  that  cannot  be  done,  and  tiiat  accord^ 
Ingly  a  nonault  should  be  entered.  I  there- 
fore enter  a  nonsuit." 

J.  Campbell  Lancaster,  for  appellants. 
David  W.  Sellen,  for  aiq>ti1efc 

PBB  CHRIAM.  It  Is  very  dear  that  unlees 
the  Bast  Penn  Traction  Company  liad  lawful 
authority  to  build  its  road,  the  plalntlfh^  who 
were  acting  aoidy  by  the  auth«1ty  of  ttiat 
company,  had  no  ri^^t  to  dig  the  trendi  In 
question,  and  were  simply  trespassers.  As 
there  was  do  eridence  given  on  the  trial  whldi 
was  at  all  sufficient  to  establish  the  right  of 
the  tracU<m  company  to  build  Its  road,  the 
coDclndtma  expressed  In  the  opinion  ot  the 
teamed  court  below  were  entirely  correct  and 
for  the  reasons  there  stated  the  judgment  is 
affirmed.  Judgment  affirmed. 


(IM  Pa.  St  648) 

BWBN  V.  Onr  OF  FEUIiADBUPHIA. 
(Bopreme  Court  of  Praniylvanla.   Feb.  5,  1900.) 

CimiS— DUTT  TO  MAINTAIN  SAFBOUARDS 
ABOVB  DAM. 
A  In  which  is  vested  title  to  a  part 
through  which  flows  a  river,  made  a  ilsck-water 
navigation  by  a  eoiporatioD  authorised  by  stat- 
ute, with  power  to  erect  dam*  aod  locks,  oat  no 
du^,  hi  the  absence  of  statutory  reqairement,  to 
maintain  safeguards  above  a  dam  erected  by  sadi 
corporation  mthin  the  park  limits,  to  prevent 
boats  drifting  over  the  oanL 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Edwin  Bwen  against  the  city  of 
Philadelphia  for  death  at  plalnUCTs  wife,  oc- 
casioned by  a  steamer  on  which  she  was  a 
passenger  drifting  over  a  dam  in  the  Schuyl- 
kill rire^  within  the  boundaries  of  Falmunmt 
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Park,  title  and  owoersblp  of  which  are  vested 
hy  Act  April  14.  18B8.  In  the  city  of  PhUa- 
delphla,  excepting  so  much  as  Is  required  by 
the  Schnylklll  NaTlgation  Company  and  cer- 
talD  railroad  companies.  A  nonsuit  was  en- 
tered, which  the  court  refused  to  take  oft, 
aPd  plaintiff  appeals.  Affirmed. 

Clarence  Vanderslice  and  3.  U.  Vandersllce, 
for  appellant  E.  Spencer  Miller,  Asst.  City 
SoL.  and  John  U  BClnsey,  City  SoL,  for  appel- 

PER  OUBIAM.  The  river  Schuylkill  It  a 
slack-water  navigation,  made  so  by  a  corpora- 
tion duly  authorized  by  s^te  legislation* 
with  power  to  erect  dams  and  locks  and  other 
appliances  necessary  for  the  purpose,  and  sub- 
ject to  a  duty  to  maintain  the  navigation  In  a. 
manner  for  practical  use.  The  dam  at  which 
the  accident  In  question  occurred  Is  a  part  of 
the  system  of  navigation  thus  established. 
We  have  not  been  referred  to  any  antbority 
declaring  that  either  the  navigation  company 
CT  the  city  Is  subject  to  any  duty  to  maintain 
safeguards  across  the  river  above  the  dam,  in 
order  to  prevent  boats  or  vessels  of  any  kind 
from  floating  over  the  dam.  In  the  absence 
ot  any  I^tsl&tloa  establishing  such  a  duty,  we 
fall  entirely  to  discover  any  principle  upon 
which  a  recovery  can  be  based  In  such  a  case 
as  this.  In  McDade  v.  City  of  Chester,  IIT 
Pa.  St  414,  12  AU.  421,  we  said:  "When  ft 
duty  has  been  imposed  by  statute  up<m 
a  munldpal  corporation.  It  is  undoubtedly  lia- 
ble for  Injuries  resulting  from  the  n^lect  of 
that  duty.  In  aucii  case  It  stands  on  the  same 
footing  bi  reqiect  of  negligence  as  a  purely 
private  corporation.  *  •  •  But  the  duty 
Imposed  must  be  absolute  ot  Imperative,  not 
such  as,  nnder  a  grant  of  authority.  Is  in- 
tnurted  to  the  judgment  and  discretion  of  the 
municipal  authorities;  for  it  la  a  well -settled 
doctrine  that  a  municipal  corporation  ia  not 
liable  to  an  action  for  damages,  etthw  for  the 
nonezerclse  of,  or  for  the  manner  In  which. 
In  good  faith.  It  exercises,  discretionary  pow- 
ers of  a  leglkatfve  character."  In  the  pres- 
ent case  no  duty  of  any  kind  In  this  regard 
has  been  imposed,  and  hence  the  reasoning 
above  stated  is  quite  conclusive  that  there  Is 
oat  any  buls  of  liability  upon  which  a  right 
of  recovery  can  be  set  up,  Tbeie  was  no  real 
occasicm  for  the  aeddent  In  qnestiiHi,  except 
the  want  ot  proper  care  on  the  part  of  the 
persons  who  were  running  the  vessel;  and 
for  the  want  of  such  care  tlte  cttj,  of  course, 
Ja  not  Ualdfc  The  autb«ttles  dted  for  the 
erection  of  barriers  on  the  predpltona  sides 
at  pnUtc  highways  have  no  apj^catlon.  Judg- 
ment affirmed. 


OM  Fa.  SL  E8B) 

LINK  eC  al.  v.  McLEOD  et  aL 
(Snpreme  Oomt  of  Pennsylvania.  Feb.  6,  1900.) 

UHn-ATIONS-ACCRUAL  OP  CAUflB  OF  ACTION. 

The  cause  of  action  against  members  of  the 
board  of  nuuugen  oC  a  railroad  arises  oa  tba 


psBsage  by  tiwm  of  an  Illegal  tesolvtlon  approve 
iQE  a  purchase  of  stock  br  the  presldeot  on  be* 
half  of  the  corporation,  tiioagh  payment  therc- 
ander  was  not  till  some  time  later;  adopHon  of 
the  resolution  bdof  all  that  it  Is  allesed  the  man- 
agers personally  aid^  everything  else  being  la 
compliant^  with  and  a  necessary  consequence  ot 
it;  and  it  is  imniaterial  that  plaintiffs,  crSditws 
of  the  railroad,  did  not  know  of  the  facts. 

Appeal  from  court  of  common  pleas,  PhUa- 
delphia  county. 

Bill  by  Simon  Link  and  others,  judgment 
credltora  of  the  Philadelphia  &  Beading  Ball- 
road  Company,  agalnat  Archibald  A.  HcLeod 
and  otitera.  Decree  for  defendanta.  Flaln- 
tUTs  appeal.  Affirmed. 

The  opinion  of  the  coort  below  is  as  fol- 
lows (Biddle,  J.):  "This  la  a  bill  filed  by 
judgment  creditors  of  die  Philadelphia  & 
Beading  Railroad  Company  against  It  and 
its  former  managen  to  recover  from  them 
the  amount  of  the  plaintiffs'  judgment  by 
reason  of  these  former  managers  being  in- 
debted to  the  railroad  company  in  the  sum 
of  $268,841.68,  unlawfully  paid  to  the  de- 
fendant McLeod  on  February  16, 1893.  How 
this  liability  of  the  former  managers  arose 
is  set  forth  id  detaU  in  the  btlL  AU  of  the 
defendants  except  A.  A.  McLeod,  who  is  not 
witliin  the  state,  have  demurred  to  It  There 
are  three  sets  of  demnrrers,  not  precisely 
identical,  but  with  one  excepUon.  the  prin- 
cipal question  raised  by  them  Is  tha.t  of 
the  statute  of  limitation.  If  that  point  is 
well  taken,  tt,  of  course,  disposes  of  tiie 
case,  no  matter  whether  the  other  points 
are  well  taken  or  not  It  Is  obvious,  there- 
fore, that  nntil  that  question  is  disposed  of, 
it  la  superfluous  to  consider  the  others.  The 
indebtedness  Is  alleged  to  have  arisen  nndw 
the  following  circumstances:  A.  A.  McLeod 
was  president  of  the  railroad  company,  and 
Messrs.  Shipley,  Anteto,  Boyd,  Dolan,  and 
Wilbur  were,  In  1S&2.  managers  of  the  said 
railroad  company,  and  said  defendant  and 
Stnott  were  managers  on  February  16,  18B3, 
on  which  day  $268,841.68  was,  by  direction 
of  tlie  said  defendants,  afe  managers  of  the 
said  railroad  company,  unlawfully  paid  to 
Hr.  McLeod  In  compliance  wlfh  an  unlawful 
resolution  of  the  board  of  managers  passed 
December  2A,  18BZ,  to  reimburse  him  for 
losses  sustained  by  him  in  Boston  dc  Maine 
and  New  York  &  New  Bingland  Bailroad 
Co.  stock  transactions,  which  McLeod  at  first 
conducted  on  his  own  account  and  on  De- 
cember 24,  1892,  fraudulently  Induced  de- 
fendants, as  managers,  to  assume  for  the 
railroad  company,  'which  action  was  known 
by  the  said  defendants  to  be  wholly  unlaw- 
ful, as  well  as  flnanclally  Indefensible.*  The 
date  from  which  the  statute  begins  to  run  is 
the  date  npon  which  the  cause  of  action 
arose.  The  bill  in  this  case  was  filed  upon 
January  18>  1S90.  The  r«K>lution  of  the 
board  of  managers  approving  the  purdiase 
of  stock  was  adopted  December  24,  1892. 
The  actual  payment  of  the  money  there* 
under  was  mads  upon  February  16,  1893. 
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Ttxe  defeDdantB  conteod  that  the  alleged 
cause  of  action  against  the  managers  was 
their  action  fn  adopting  the  said  resolution, 
and  Its  date  Is,  therefore,  to  be  regarded  as 
conclusive  of  the  question.  The  plalntlflts 
contend  that  the  cause  of  action  arose  on  the 
actual  payment  of  the  money  thereunder, 
being  February  16,  1898;  or,  even  if  the 
24th  of  December,  1S92,  is  the  proper  date, 
that  the  Ignorance  of  the  plaintiffs  *of  the 
facts'  prevented  the  moDlng  of  the  statute. 
The  adoption,  by  the  managers,  of  the  reso- 
lution of  December  24,  1892,  la  all  that  It  is 
alleged  that  they  themselves  personally  did. 
Everything  else  that  was  done  was  done  in 
compliance  with  that  order,  and  was  a  nec- 
essary conseqoence  of  It.  In  the  case  of 
Navigation  Co.  v.  Blakeslee,  189  Pa.  St  13, 
41  AtL  092,  it  was  held  that,  when  a  person 
in  good. faith  guaranties  a  signature,  which 
bi  in  fact  a  forgery,  the  Implied  promise  of 
the  guarantor  Is  broken  when  It  Is  made,  the 
right  of  action  accrues  Immediately,  and  the 
statute  runs  from  the  date  of  the  guaranty. 
So,  also.  In  Owen  v.  Bank,  97  Pa.  St  47.  In 
an  action  upon  the  case  against  a  recorder  of 
deeds  for  damage  suffered  by  reason  of  a 
false  certificate  of  search.  In  the  absence  of 
tend  the  statute  begins  to  run  from  the 
time  the  search  was  given,  and  not  from 
tbe  development  of  the  damage.  In  Blnney's 
Appeal,  116  Pa.  St  169,  9  Ati.  186,  the  statute 
was  held  to  run  from  the  erroneons  entry  of 
■atlBfactlon  on  the  record  of  a  mortgage, 
though  the  plaintiff's  loss  did  not  arise  un- 
til more  than  six  years  afterwards.  Vndw 
our  act  of  March  28.  1867  (P.  L.  48),  entitled 
'An  act  declaratory  of  the  statutes  of  limita- 
tion,' it  refers  to  tbe  case  of  a  bill  In  equity 
against  a  director  charged  with  neglect  of 
doty,  and  especially  provides  that  the  stat- 
ute runs  from  the  compilsslon  of  the  act  of 
negligence  by  the'  director.  We  think,  there- 
fore. In  this  case  the  statnte  clearly  began 
to  run  from  December  24,  1892.  Has  there 
anything  been  shown  to  stop  It  running? 
Does  the  Ignorance  of  the  plaintiff  *of  the 
facts*  have  that  effect?  It  Is  universally 
held  that  mere  Ignorance  of  his  rights  on 
the  part  of  the  plaintiff,  without  any  fraud 
by  the  defendant  will  not  toll  tbe  statute. 
18  Am.  &,  Eng.  Enc.  Law,  720.  In  Owen  t. 
Bank  and  Blnney*s  Appeal,  supra,  the  plain- 
tiff had  no  knowledge  of  the  facts  orlglnat* 
Ins  because  of  action  until  after  the  statu- 
tory period  had  elapsed.  When  there  Is  no 
fraudulent  concealment  there  Is  no  bar.  In 
ttUs  case  It  Is  not  averred.  The  parties 
plaintiff  who  were  added  to  the  bin  on  tiie 
18th  of  February,  1899,  are  In  no  better  posi- 
tion than  the  original  plaintiffs,  and  it  does 
not  prevent  the  running  of  the  statute.  It 
appears,  therefore,  that  their  claims  were 
already  barred  by  tbe  statute  of  limftati<Hi, 
whether  It  ran  from  December  24,  1892,  or 
February  16,  1883,  and  the  amendment 
should  not  have  been  allowed.  It  appears, 
ttiertf  ore,  by  the  said  blU,  that  tbe  canee  of 


action  alleged  therein  is  barred  by  the  8ta^ 
ute  of  limitations,  the  running  of  which  la 
not  prevented  by  the  matter  set  up  in  the 
simendment  of  the  bill.  That  cause  of  dfr 
murrer  Is  sustained,  and  tbe  bill  Is  dlemlee- 
ed,  with  costs." 

James  W.  H.  NewUn,  tcr  awellants.  Iim 
J.  WilUams  and  Simpson  ft  Brown,  for 
lees. 

PER  CUBIAM.  We  are  deariy  of  opinion 
that  the  cause  of  action  arose  upon  the  pae* 
sage  of  the  resolution  of  December  24.  1892, 
and  we  affirm  the  jadgment  on  tbe  opinion 
of  the  learned  court  below.  Judgment  sf- 
firmed. 


(U4  Pft.  St.  616) 
GOBBT  T.  PBNNSTLYANIA  &  00. 

(Supreme  Court  of  Pennvlvanla.   Feb.  5, 1900) 

ASSUMPSIT— ACTION  EX  DELICTO— JUDO MBNT 
FOR  WANT  OF  AFFIDAVIT  OF  DBFBNSO. 

1.  Tbr  caose  of  action  under  a  statement  al- 
leglng  Uiat  plabitiff,  intending  to  become  a  nas- 
senger,  tent  her  tnmk  to  defendant's  station, 
and  that  defendant  so  DeglEoeotly  and  carelessly 
kept  It  that  before  her  arnval  to  oaf  ber  fare 
and  take  her  Joamey.  It  was  rifled  of  its  con- 
tents, it  for  the  negligent  and  careless  keeping 
of  tbe  trunk  before  plaintiff  became,  a  passenger, 
tbe  remedy  for  which  woald  be  an  action  of  caae 
for  damages  for  negUgeniie,  which  la  essentially 
an  action  ex  deUcto,  as  wul  riace  as  beftwe  the 
passage  of  Act  May  25.  1887,  which  only  as- 
tames  to  gronp  togetlier  Into  an  action  of  assomp* 
sit  those^  demands  arising  ex  contractu  which 
were  theretofore  "recoveEable  In  debt  aasompdt . 
or  covenant*'  and  alt  actiona  of  treqwaa,  trover, 
or  trespass  on  tbe  ease  into  one  action,  "to  be 
called  an  action  of  trespass." 

2.  Under  Act  Mar  26,  1887,  f  8,  declaring 
Hiat  plaintilTa  statement  shall  contain  a  condse 
statement  of  hit  demand,  as  provided  by  Act 
March  21. 1806,  whidi  in  the  action  of  assumpsit 
shall  be  accompanied  copies  of  all  notes,  con- 
tracts, book  entries,  or  a  ^trticnlar  reference  to 
the  records  of  any  coort  within  the  connty  in 
which  the  action  Is  broaj^t.  If  any.  on  whldi 
plaintifiTs  claim  Is  fonndeo,  and  a  parttcnlar  ref- 
erence to  each  record  of  any  instmment  recorded 
in  snch  countr  shall  be  soffident;  and  section 
4,  providing  that,  in  the  action  of  assnmpsit. 
Judgment  may  be  taken  for  want  of  an  affiaavit 
of  defense;  and  section  6,  declaring  that,  In  the 
action  of  assumpsit,  judgment  may  oe  moved  for 
want  of  an  affidavit  for  the  whole  or  part  of 
idaintiff's  dalm.  "in  accordance  with  the  present 
practice  in  actions  of  debt  and  aseompslt," — the 
actions  of  assmnpslt  for  whldi  Judgment  may  be 
asked  for  want  of  an  affidavit  of  defense  are  lim- 
ited to  sndi  as  are  fonnded  on  contract  alone, 
and  do  not  Include  one  in  whldi  the  caose  of  ai> 
tion  is  ex  delicto,  or  of  ■  nixed  diaracter  at  cm- 
tract  and  tort. 

Appeal  from  sigerior  eonrt,  Philadetpbis 

county. 

Action  by  Effle  W.  Corry  against  the  Penn- 
^rlTanla  Railroad  Oompany.  Wmu  a  faOt- 
meat  of  the  sopttlor  eonrt  rererring  a  faOg- 
ment  of  the  common  ideas  for  defendant,  it 
appeala  Berereed. 

David  W.  Sellers,  for  vpeUsnL  T,  A.  Vm 
itermaker,  for  appellee. 
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GREEN,  C.  J.  According  to  the  plalnOlTa 
■tatement  of  her  cause  of  acti<»i,  she  had  not 
assumed  the  relation  of  passenger  and  carrier 
with  the  defendant  at  the  time  of  the  loss  of 
her  goods.  She  distinctly  states  that  she  In- 
tended to  become  a  passenger,  and  sent  on  her 
trunk  to  station  where  It  was  left,  await- 
ing her  arrival,  and  that  In  the  meantime,  and 
before  her  arrival  at  the  station,  the  trunk 
was  rifled  of  a  large  part  of  its  contents, 
which  she  never  received  bade.  She  further 
states  that  nevertheless  she  did  become  a  pas- 
senger  as  she  had  Intended,  and  that  the  miss- 
ing articles  were  never  redelivered  to  her.  Ac- 
ctnrdlng  to  this*  at  the  time  the  articles  were 
taken  abe  had  not  become  a  passenger,  and 
hence  the  company  never  did  undertake  to 
carry  her  and  her  missing  baggage  to  her  des- 
tination. It  follows  that  the  cause  of  action 
could  not  be  founded  upon  a  contract  to  carry 
the  plaintiCT  and  her  missing  articles  to  her 
destination,  and  hence  tbe  loss  of  them  is  not 
a  breach  of  a  contract  of  carriage.  The  state- 
ment farther  proceeds  to  say  that  **tbe  defend- 
ant did  not  safely  keep  the  said  trunk  and  bag- 
gage^ bat  so  negligently  and  carelessly  kept 
the  same  that  before  and  at  the  time  the 
plaintiff  reached  the  station  to  pay  her  fare 
and  take  her  contemplated  journey,  almost  all 
the  articles  of  baggage  which  said  trunk  c<m- 
talned  when  delivered  to  defendant  as  afore- 
said were  missing  from  said  trunk."  It  Is 
evldoit,  therefore,  that  the  causa  of  action  Is 
the  negligent  and  careless  keeping  of  the  trunk 
before  the  plaintiff  became  a  passenger.  That 
being  so.  the  remedy  would  be  an  action  of 
case  to  recover  damages  for  negligence,  which 
is  essentially  an  action  ex  delicto,  as  well  since 
as  before  the  passage  of  the  act  of  May  26, 
1887.  Hiat  act  only  assumes  to  group  togeth- 
er into  an  action  of  assnmpslt  those  demands 
Britfng  ex  contractu  whidb  were  theretofore 
''recovmble  In  debt  assumpsit  or  covenant" 
and  all  actions  of  trespass,  trover,  or  trespass 
on  the  case  into  one  action,  "to  be  called  an 
action  of  trespass."  In  the  case  of  Osbom  r. 
Bank.  IM  Pa.  St  134,  26  Att  289,  we  held 
ttiat  no  affidavit  of  defense  could  be  required 
In  an  action  of  debt  to  recover  a  penalty,  for 
tbe  double  reason  that  It  was  substantially  an 
action  ex  delicto,  and  that  being  an  action  to 
recover  penalties,  the  defendant  cannot  be  re- 
quired to  furnish  evidence  against  himself. 
We  said:  "It  Is  claimed,  however,  that  the  act 
abolished  the  distinction  between  tbe  different 
forms  of  action  ex  contractu,  and  directed  that 
the  action  of  assumpsit  be  brought  in  all  cases 
of  demands  recoverable  theretcfore  In  debt  as- 
sumpsit or  covenant  And  because  the  fourth 
section  contains  a  provision  that  In  tbe  action 
of  assumpsit  Judgment  may  be  taken  for 
want  of  an  affidavit  of  defense,  it  Is  argued 
that  this  includes  actions  for  penalties,  be> 
cause  they  were  recoverable  by  action  of  debt 
Bnt  this  contention  entirely  overlooks  the  fact 
that  the  distinction  between  actions  ex  con- 
tractu and  actions  ex  delicto  was  not  abolish- 
ed, and  that  although  penaltiea  could  be  re- 


covered by  action  of  debt  it  was  not  the 
same  class  of  liabilities  for  which  debt  was 
the  remedy  at  common  law.   Debt  for  penal- 
ties is  In  its  nature  ex  ddlcto.  whereas  all  oth- 
w  debt  is  in  Its  nature  ex  contractu."  We 
tlilnk  an  examination  of  the  act  of  1887  dear- 
ly shows  that  it  was  the  intent  of  the  legiala- 
tnre  to  confine  the  remedy  by  Judgment  for 
want  of  an  affidavit  of  defense  to  actions  ex 
contractu  alone,  as  they  were  before  the  act 
was  passed,  and  not  to  extend  this  remedy  to 
actions  ex  delicto,  or  In  their  nature  ex  delicto. 
Thus,  In  section  3  of  the  act  It  Is  provided  that 
the  plaJntUTs  statemrat  shall  contain  "a  con- 
<dse  statement  of  the  plalntUTs  demand  ai 
provided  by  the  fifth  section  of  the  act  of 
twenty  first  day  of  March,  one  thousand  eight 
hundred  and  six,  which  In  tbe  action  of  as- 
sumpsit Bhall  be  ac<»mpanled  by  copies  ot  all 
notes,  contracts,  book  entries,  or  a  particular 
reference  to  the  records  of  any  court  within 
tbe  oountgr  In  which  the  action  Is  brought  if 
any,  upon  which  the  plaintitTs  claim  Is  found- 
ed, and  a  particular  reference  to  such  record 
of  any  deed,  or  mortgage  or  other  Instrument 
of  writing  recorded  in  sucb  county  shall  be 
sufficient  in  lieu  of  the  copy  thereof."  Tbe 
fifth  section  of  the  act  provides  that  "in  the  ac- 
ti<Hi  of  assumpsit  Judgment  may  be  moved  for 
for  want  of  an  affidavit  (rf  defense,  or  for 
want  of  a  sufficient  affidavit  for  the  whole 
or  part  of  the  plaintiff's  claim,  as  the  case 
may  be,  in  accordance  with  the  present  prac- 
tice in  actions  of  debt  and  assumpsit"  It 
seems  to  us  quite  clear  that  It  was  Intended  to 
limit  the  actions  of  assumpsit  for  which  Judg- 
ment may  be  asked  for  want  of  an  aflldavit  of 
defense  to  such  only  as  were  founded  upon 
contract  alone.   There  is  nothing  in  the  lan- 
guage of  either  section  wliich  contemplates 
cases  in  which  the  cause  of  action  may  be  ex 
delicto,  or  of  a  mixed  character,  containing  an 
element  of  contract  and  an  element  of  tort 
The  plain  inference  from  the  language  of  both 
sections  is  that  It  was  the  Intention  of  the  leg- 
islature to  limit  this  remedy  to  causes  of  ac- 
tion which  were  either  actually  in  writing,  or 
contracts  the  whole  details  of  which  could  be 
plainly  set  down  In  writing,  with  particular 
terms  and  limitations,  so  that  a  liability  for 
the  payment  of  a  definite  sum  of  money  could 
be  expressed.  Where  the  element  of  negli- 
gence enters  Into  the  rdation  of  the  parties. 
Indefinite  and  uncertsln  dam^es,  depending, 
not  on  any  stipulations  of  the  parties,  whetb- 
er  express  or  implied,  but  on  the  uncertain 
verdicts  of  Juries,  become  substituted  as  the 
foundation  of  the  right  of  recovny.  More- 
over, it  is  very  certain  that  It  was  not  'la  ac- 
cordance with  the  present  [1887]  practice  In 
actions  of  debt  and  assumpsit*  to  take  Judg- 
ments for  want  of  an  affidavit  of  defense  In 
cases  where  the  ver^  foundation  of  the  plain- 
tiff's claim  was  an  act  of  negligence,  pore  and 
simple,  on  the  part  of  the  defendant    It  is 
sufficient  to  say  that  sudi  a  right  most  HdA 
its  existence  In  some  positive  statutory  provi- 
ston,  and  there  Is  no  provldon  ot  that  duuac- 
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tar  on  our  statute  books.  Tbe  assignments  of 
error  are  sustained.  The  Judgment  of  the  bOt 
perior  conrt  Is  reversed,  and  tbe  Judgment  of 
the  common  pleas  No.  4  is  affirmed. 


(IM  Fa.  BL  BTg) 

BBfBAD  T.  STDABTL 
(SopraiBe  Court  of  Pennsylvania.  Fdk  B»  1900.) 

APPEAL— SUPERSBDBAS  BONI>-«UPPICISNCr— 
VBXATIOUS  APPBAL-PKNAi;rY. 

1.  Act  May  10,  lae?  (P.  L  67)  S  6,  proTides  that 
an  appeal  from  any  order,  jod^nent.  or  decree 
directug  the  payment  of  money  shall  operate  as 
a  Bopenedeas  on  appellant's  glriog  bond  in  doa- 
ble the  auMont  of  the  order,  Judgment,  or  decree 
and  C09U  accrued  or  likely  to  accrue.  Bdd,  that 
a  Judgment  on  scire  facias  to  toredose  a  mort- 
gage waa  witUn  the  meaning  of  such  section, 
and  hence  an  appeal  bond  coTering  costs  only 
was  not  sufficient  to  supecaede  an  ezacntloii  on 
a  fraeclosure  decree. 

2.  Where,  on  scire  fadaa  to  foreclose  a  mort- 
gage, defendant  admitted  every  issue  except  the 
rate  of  Interest,  and  the  court  thereupon  entered 
jadnaent  for  the  debt  and  interest  as  admitted 
by  defeodanL  with  leare  to  proceed  to  trial  for 
toe  additional  interest,  an  appeal  from  such  Judg- 
ment, and  an  arolication  to  the  supreme  court  foe 
a  supersedeas  after  appeliaot's  motion  for  sopei^ 
sedeas  against  execution  had  be«i  dmled  by  the 
trial  court  tot  failure  to  gire  suffldeat  b<md,  were 
dilatory  and  rexations,  and  hence,  on  dismissal 
of  the  appeal,  appellant  was  properly  charged 
with  a  counsel  fee  and  damages,  aa  aathoriaed  by 
Act  Msy  18,         (P.  L.  72)  S  21. 

Appeal  from  court  of  common  pleas,  Cum- 
berland county. 

Scire  facias  sur  mortgage  by  one  Smead 
against  oae  Stuart  Judgment  for  plaintiff. 
Defendant  appeals.  On  application  of  defend- 
ant, a  rule  to  show  cause  why  supersedeas  of 
execution  should  not  be  allowed  was  granted. 
Rule  discharged. 

John  Hays,  for  appellant  A  D.  B.  Smead, 
tar  appdlee. 

MITCHEIiL,  7.  Judgment  for  99,069.02  on 
scire  facias  snr  mortgage  was  entered  on  A.n- 
gust  8,  1889,  for  want  of  sufficient  affidavit 
of  defense.  On  August  17th  the  defendant 
filed  an  appeal  in  this  court  giving  a  recogni- 
sance In  tbe  sum  of  $300  to  cover  costs.  The 
fdalntUT  thereupMi  issued  a  levari  on  his 
Judgment  which,  on  motion,  tbe  court  beloTV 
refused  to  stay.  On  application  to  the  chief 
Justice  during  vacation  the  present  rule  to 
supersede  tbe  execution  waa  allowed. 

The  substantial  contention  In  the  case  Is 
opoD  tbe  suffldency  of  tbe  bond  in  an  amount 
that  will  secnie  costs  only.  The  appellant 
contends  that,  as  the  Judgment  upon  scire 
facias  snr  mortgage  is  in  rem.  It  Is  not  a 
•^Judgment  directing  the  payment  of  money," 
within  the  act  of  May  19, 1897  (F.  L.  68),  cit- 
ing and  relying  on  Hosle  v.  Gray,  73  Pa.  St 
S02,  where  the  language  of  the  act  of  1B36 
was  held  not  to  require  security  In  double 
the  amount  of  the  Judgment  on  mortgage. 
But  tbe  authority  of  Hosle  t.  Grsy  has  bem 
distinctly  restricted  to  Its  own  peculiar  facts, 
and  so  practically  overruled  In  Koecker  v. 
Safe-Deposit  Ca,  103  Pa.  St  381.  But,  with- 


out reference  to  caaes  before  its  paasage,  the 
act  of  Uay  19,  1897  (P.  L.  67),  now  estab- 
llabee  and  controls  the  whole  practice  on 
the  subject  of  recognizances  on  app«U.  Its 
Intention  to  do  so  Is  explicitly  declared  In 
the  last  paragraph  of  section  22.  In  section 
6  tt  Is  provided  that  an  appeal  from  any  "or- 
der. Judgment  or  decree  directing  the  pig- 
ment of  money"  shall  operate  as  a  superse- 
deas on  appellant  giving  bond  In  double  the 
amount  of  said  order,  Judgment  or  decree, 
and  ail  coeta  accrued  or  likely  to  accrue^  etc. 
The  succeeding  sections  from  7  to  14,  InclH' 
sive,  provide  specifically  for  recognizances 
on  appeals  from  Judgments,  orders,  or  de- 
crees directing  tbe  assignment  or  dellvray 
of  personal  property,  tbe  execution  of  con- 
veyances or  other  instruments,  granting  In- 
junctions, dismissing  or  removing  any^  per- 
scm  acting  in  a  fiduciary  capacity.  Judgments 
in  ejectment  mandamus,  quo  warranto,  con- 
tested elections,  sentences  in  criminal  pro- 
ceedings, and  "all  other  classes  of  cases  not 
herein  otherwise  provided  for."  It  is  man- 
ifest that  this  act  was  intended  to  classify 
and  provide  specially  for  every  kind  of  ap- 
peal that  can.  come  to  this  or  the  superior 
court,  and  to  fix  with  precision  the  condi- 
tions under  which  alone  an  appeal  of  any 
class  shall  be  a  supersedeas.  It  is  equally 
clear  that  the  first  class,  under  section  6 
(orders.  Judgments,  or  decrees  directing  the 
payment  of  money),  Includes  all  Judgments 
that  are  to  be  liquidated  In  mouey,  whether 
primarily  charged  In  rem  or  In  personam. 
Judgments  on  scire  facias  sur  mortgage  are 
as  clearly  within  this  class  as  any  other 
money  Judgments.  Tbe  bond  entered  in  the 
present  appeal  was  not  In  accordance  with 
section  6,  and  the  learned  court  below  was 
right  In  refusing  to  stay  execution.  The  ap- 
pellee asks  us  not  only  to  dlschai^  this 
rule,  but  to  do  so  with  coats  and  penalty, 
averring  that  the  property  is  a  doubtful  se- 
curity for  the  amount  already  due,  and  whol- 
ly Inadequate  for  the  additional  interest  like 
^  to  accrue  before  the  appeal  can  be  argued 
and  decided.  We  are  of  opinion  that  this  Is 
a  proper  case  tor  the  Imposition  of  the  pen- 
alty provided  In  the  act  of  May  19.  1897,  » 
21  (P.  L.  72).  To  the  scire  facias  In  the  court 
below  the  appellant  filed  an  affidavit  of  de- 
fense admitting  tiie  mortgage  and  the  date 
from  which  Interest  was  due  and  unpaid, 
claiming  only  that  the  rate  of  Interest  was  to 
be  S  per  cent  He  therefore  tendered  Judg- 
ment for  the  amount  of  the  mortgage  with 
Interest  at  5  per  cent,  and  on  a  rule  the 
court  entered  Judgment  for  the  amount  so 
tendered,  but  reserved  leave  to  ^e  plaintiff 
to  proceed  to  trial  for  the  additional  Interest 
claimed.  As  tbe  only  injury  that  the  appel- 
lant's affidavit  of  defense  leaves  him  free  to 
complain  of  must  be  In  this  reservation  of 
the  right  to  further  proceedings  by  the  plain- 
tiff, It  is  plain  that  be  has  not  even  set  op 
any  defense  against  the  payment  of  the 
amount  of  the  present  Juflgment,  and  his  ap* 
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peal  ftt  tbiB  stago  of  the  case  la,  therafor«k 
not  only  dilatory,  but  vexatious.  Rule  dla- 
chareed,  at  the  costs  of  the  appellant,  which 
are  ordered  to  include  a  connsel  fee  of  ¥25 
to  the  appellee,  and  damases  at  the  rate  of 
6  per  cent  i>er  annum  In  addition  to  legal 
Interest  from  the  date  of  the  allowance  of 
this  rule,  September  6,  1890,  to  the  date  at 
the  filhig  of  this  order,  to  be  assessed  and 
collectible  aa  part  of  the  coata  on  the  Judg- 
meat 


OM  Pa.  St  ni) 

TBOUAS      CIENTBAX.  R.  CX>.  OF  NBW 
JERSEY. 

(Siqireme  Court  of  PennsrlTania.  Feb.  5^  1900.) 

TORT— RBLEASB  FROM  UABILITT--HBQU- 
OSNGB^PROXIMATB  CAUSB. 

1.  Whether  u^Ugence  of  defradaof s  flafrnian 
in  giTing,  without  cause,  a  signal  to  the  engiueer 
of  a  tnug  train  of  empty  can  to  stop,  in  acting 
on  which  algnal,  as  tt  was  the  duty  of  the  engi- 
neer to  do,  the  cars  were  piled  up  and  thrown  on- 
to the  adjoinlue  track,  into  whfdi  pile  the  train 
on  which  plaintiff's  testate  was  ennoeer  (bdoog- 
ing  to,  and  operated,  like  the  other  train,  by, 
another  than  defendant),  then  coming  along,  ran, 
occasioning  his  death,  was  the  proximate  cause 
of  the  acodent,  is  a  question  for  the  jury. 

2.  A  tort  feasor  Is  not  released  from  liability 
br  settlement  of  the  injured  party  with  another, 
not  shown  to  hare  been  iiabie. 

AM>eal  from  oonrt  ot  common  pleai,  P1i11a> 
delphla  county. 

Action  by  SMiabeth  Tbonuu,  executrix  «t 
WQIlam  H.  Thomas,  (^eceased,  against  the 
Oentzal  Railroad  OomiMUiy  of  New  J«ney, 
tos  deatb  of  testate,  an  engineer  1b  ttte'  em- 
ploy of  the  Reading  RaUnml  Oomsmajt  oa  one 
of  its  trains,  wblch  ran  Into  the  irndk  ot  an- 
other train  ot  said  Reading  Comiiany.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
flrmed. 

Hazard  Dickson  and  Richard  O.  Dale,  tea 
appellant  F.  O.  Adler,  John  Adanu,  and  Jtibn 
F.  Lewls^  tot  a^Uee. 

MITOBELL,  J.  It  la  admitted  that  the  de- 
fendant's emidoyd,  the  flagman  at  the  place 
of  the  accident,  gave  a  signal  to  lAap,  and  this* 
being  acted  on  by  the  engineer  of  the  coal 
train,  produced  the  break-np  of  the  train,  and 
the  piling  up  ot  ttie  can  on  the  adjacent 
track.  It  Is  argued  tm  appellant  that  the 
parting  of  the  coal  train  ii  not  prored,  but 
only  a  matter  of  Inference.  There  was,  how- 
ever, evidence  for  the  Jnry  tbat  the  train  had 
parted.  The  conductor  of  fibe  coal  train  tes- 
tified that  the  cause  of  the  cars  piling  up  was: 
"The  tall  end  of  the  train  running  Into  as, 
*  *  *  tiie  train  was  parted."  But  this  was 
not  a  contrblllng  circumstance.  The  signal 
given  was  to  stop,  and  the  Jnry,  under  ex- 
plicit Instructions  from  the  Judge,  gnardlng 
most  carefully  the  rights  of  defendant,  liave 
found  Uiat  it  was  given  to  the  front  of  the 
train;  tiiat  li,  to  the  engineer.  Whether  the 
flagman  should  have  given  the  signal  for  a 
parted  train,  or  had  no  occasion  to  give  any 
■tgnal  at  all,  la  not  linportaut  Xbe  signal  he 


did  give  was  to  stop  the  trahL  No  explana- 
tion was  made  why  be  gave  It  Nothing  ap- 
pears In  the  evidence  to  Justify  It  The  en- 
gineer obeyed  It  The  Jury  have  found  that 
In  so  doing  be  waa  following  his  duty,  In  the 
usual  course  of  the  business,  and  as  a  cmise- 
qnmce  the  ctdlialon  occurred. 

It  Is  further  argued  tiiat,  even  admitting 
that  the  signal  by  the  flagman  was  negligent- 
ly given.  It  was  not  the  proximate  cause  of 
the  accident  This,  however,  was  for  the 
Jory.  As  already  said,  th^e  was  evidence 
that  Oie  train  had  parted,  and  also  tliat,  If  the 
front  pcMTtlon  of  a  parted  train  Is  suddenly 
sttvped,  13ie  can  are  likely  to  i^e  up  at  tbe 
point  of  collision  where  the  moving  rear  end 
strikes  the  arrested  front  And,  even  without 
that,  the  sudden  stoppage  of  a  long  train  of 
empty  cars  Is  manifestly  attended  with  some- 
what similar  risks.  Whether  the  train  had 
parted  or  not.  If  tbe  sudden  stoppage  caused 
the  pfling  up  of  the  cars,  tbe  question  of  Uie 
cause  was  for  tbe  Jury.  The  test  of  inoxl- 
mate  cause  established  by  Railroad  Co.  v. 
Hope,  80  Pa.  St  873,  Is  whether  the  facts  con- 
stitute a  continuous  snccesslim  of  events  so 
linked  together  that  they  become  a  natural 
wh(rfe,  or  whether  the  diain  of  events  Is  so 
broken  that  they  become  Independent  and 
the  final  rMult  cannot  be  said  to  be  the  natu- 
ral and  probable  consequence  of  the  primary 
oause,— tile  negllgoice  of  defaidants.  And  in 
Hoag  T.  Railroad  Co.,  80  Pa.  St  283,  the  same 
test  was  expressed  In  the  briefer  form  that 
the  Injury  must  be  such  a  natural  and  proba- 
ble consequence  of  the  negligence  that  It 
might  and  ought  to  have  beoi  foreseen  as 
likely  to  follow  the  act  Wheth«r  vre  take 
one  form  or  the  other,  it  Is  clear  that  the 
question  of  proximate  or  remote  was  for  Uie 
Jury.  Haverly  v.  Railroad  Co.,  19&  Pa.  St 
60,  1»  AtL  lOlS;  Potter  v.  Gas  Co.,  183  Fa. 

8t  em-es6,  so  AtL  7. 

It  Is  further  argued  that  tbe  n^llgence  of 
the  Reading  Railroad  Company  In  making  up 
this  train  of  «npty  cars,  If  not  tbe  proximate, 
was  at  least  a  concurrent,  cause  of  the  acd- 
dent  snd  the  court  eired  In  «cdudlng  erl- 
dence  of  a  settionent  and  r^ease  by  the  plain- 
tiff of  the  Joint  tort  feasor.  But  there  was 
no  evidence  that  the  Reading  Company  was 
negligent  It  is  true  that  the  testimony  shows 
a  long  train  of  54  empty  coal  cars,  of  differ^ 
ent  sizes  and  patterns,— some  of  a  type  not 
now  used;  and  It  Is  a  matter  pwhaps  of  fair 
Inference  that  tiie  danger  of  the  train  part- 
ing was  greater  than  at  the  present  time, 
when  all  or  most  of  the  cars  are  so  equipped 
with  automatic  cotQtlers  of  a  standard  height 
But  ttiere  was  no  evidence  that  the  train  was 
not  made  up  In  the  manner  usual  at  that  time, 
and  the  testimony  of  the  engineer  tends  to 
show  that  parting  of  hmg  tralna  waa  one  of 
tiie  ordinary  risks  of  the  business,  against 
which  he  was  constantly  requbred  to  guard. 
Tbe  evIdMue  of  release  of  the  Beading  Com- 
pany was  Ih^efore  Irrelevant 

Lastly,  It  Is  urged  by  appellant  that  ttw 
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waigUteace  relied  upon  for  recovery  (1>  6.  tbe 
giving  ot  a  wrong  signal)  Is  not  tbe  negU- 
gmce  declared  on,  wblcb  is  averred  to  be  "In 
canting  and  permitting"  an  obBtmcticm  to  be 
and  RmalD  upon  the  tracks.  In  (alUng  to  no> 
tuy  tiie  decedent  In  time,  and  In  not  keeping 
tbe  track  In  a  safe  and  paseable  cwdltloa. 
It  It  conceded  that  after  tbe  pUlog  up  of  Hi* 
coal  cars,  and  tbelr  tell  on  the  adjoining  track, 
no  diligence  could  have  notified  the  decedent" a 
train  in  time  to  prevent  tbe  accident;  and  If 
tbe  case  depended  on  negligence  In  permitting 
an  ot)8tmetlon,  getting  there  without  faolt  of 
defendant,  to  remain  until  the  collision,  ttie 
ErialntUTs  case  wonld  taU.  Bnt  the  declara- 
tion Is  npon  negligence  In  "canting^  the  ob- 
■tmctlon  to  be  open  the  track,  as  w^  as  in 
allowing  It  to  remain  there;  and  whether  the 
negligence  proved  In  giving  a  wrong  signal 
"caused"  the  obstruction  wa*  a  question  of 
proxlmate  canse,  for  tbe  Jury,  as  already  dis- 
cussed. There  was  no  variance  which  can  be 
bdd  substantial  after  tlw  vndlct  Judgment 
affirmed. 

<1  Pen.  43S) 

BRADY  et  aL  V.  DBLAWASB  HUT.  UFH 

INS.  CO. 

(Superior  Court  of  Delaware.  Newcastle. 

Sept  29.  18S0.) 
(XmPORATIONB— BXISTENCB-BSTOPPBt.- 

PUSADINO. 

1.  A  corporation  admitted  to  have  been  a  legal 
enponrtlim  at  one  time  cannot  deoj  its  corpo- 
rate  exhtence  hi  order  to  escape  liability  on  a 
eontract  of  bisurance  entwed  Into  by  It  when  in 
the  apparent  exercise  of  its  corporate  franchises 
and  powers,  and  where  it  thereafter  from  time  to 
time  resffinned  its  existence  and  powers  by  ac- 
eeMlng  premioms  on  the  poller. 

2.  Insufficiency  of  a  plea  on  the  ground  ot  es- 
toppel may  be  taken  advanuge  of  br  demnrrer 
wben  the  matter  whidi  opoatsa  at  an  estoppel 
appears  by  tbe  record. 

Action  by  Qeorge  C.  Brady  and  othen 
against  the  Delaware  Mutual  Life  Inturanoe 
Oompany.  On  demurrer  to  tbe  plea.  Demur- 
rer anstained.   

Argued  before  LOBB,  0.  3^  and  FHNNB- 
WILL  and  BOTCE,  JJ. 

wmiam  S.  Frickett  and  Charles  M .  Ourtlt, 
for  plaintiffs.  Benjamin  Nidds,  for  defend- 
ant. 

PENNEWILL,  J.  On  February  12,  1860, 
the  Delaware  Mutual  Life  Insurance  Oom- 
pany issued  to  George  A.  Brady  a  policy  of 
insurance  on  bis  life  for  the  sum  ot  $300, 
payable  at  tbe  death  of  the  Insured  to  his 
wife,  and.  If  she  be  then  dead,  to  bis  dUl- 
dren.  The  premium  on  said  policy  waa  $57.< 
87,  and  payable  quarterly.  Tbe  dedaratton 
alleged  that  14  quarterly  premioms  were  paid 
by  tbe  Insured,  tbe  last  payment  being  .on 
May  12,  1872.  The  insured  died  on  Septem' 
ber  21, 1S84,  his  wife  having  previously  died; 
and  ttie  children  who  were  at  the  time  the 
benefldarlea  under  tbe  policy  entered  suit 
thereon  to  tbe  November  term  of  tills  court, 
1806,  for  tbe  ^portlonate  sum  claimeil  to 


be  due  according  to  the  amount  vt  iwemituns 
paid.  The  first  count  of  the  declaration  Is 
upon  the  pcrflcy.  and  t2te  remaining  ones  are  - 
tbe  usual  cnnmon  counts.  The  defendant  t])- 
peared  generally  to  the  nUt  uid  to  the  dec- 
laration of  tbe  plaintiff  filed  tbe  following 
pleas:  (1)  Nil  debit  (2)  Non  est  factum. 
That  the  defendant  was  a  corporation  created 
by  the  general  assembly  <^  the  state  of  D^- 
ware  by  an  act  passed  at  Dovw,  March  20, 
1867;  that  under  and  by  virtue  of  tbe  laws 
of  tbe  said  state  of  Ddaware  tide  existence 
of  said  corporation  was  limited  to  a  i>erlod  of 
20  years  from  and  after  the  date  of  the 
passage  of  said  act  to  wit  to  liie  19th  day 
of  March,  1887;  that  said  act  of  Incorpora- 
tion waa  not  re-enacted  by  the  aald  general 
assembly,  nor  extended,  nor  renewed,  and  that . 
said  action  was  commenced  on  November  21, 
1805,  to  wit  6  years  and  6  mtmths  afto*  the 
existence  of  said  corporation  bad  by  law 
ceased.  (4)  That  the  said  defendant  was  a 
corporation  created  by  the  general  assembly 
of  tbe  state  of  Delaware  by  an  act  passed  at 
Dover,  March  20,  1867;  that  aald  act  was 
not  of  a  public  nature,  or  published  aa  ancb, 
and  that  tbe  aame  waa  not  recorded  In  the 
recOTder'a  otBst  In  one  of  the  counties  of  the 
aald  state  of  Delaware  within  12  mtmtiia 
after  Its  passage,  or  at  any  time  thereafter; 
and  that  said  act  thereby,  under  the  laws  of 
the  said  state  of  Delaware,  became  void,  and 
was  void  at  tiie  time  of  the  commencement  of 
said  action.  In  the  said  third  and  fourth 
pleas  the  plaintiff  has  demurred,  and  tbe  caae 
la  now  before  us  on  tbeae  demurrers. 

It  Is  taisisted  that  said  third  and  fourth 
pleas  are  InsufiSdent  In  law,  and  among  tiie 
obJectifHis  made  thereto  at  the  argument  was 
the  following:  That  the  defendant  Is  estop- 
ped by  Its  deaJhigB  with  the  platotiff  to  deny 
Ito  cMporate  exlstraice.  It  Is  admitted  that 
tbe  defendant  company  was  regularly  and  le- 
gally Incorporated  by  an  act  of  tlie  general 
assembly  passed  March  28.  1887.  and  was  at 
one  time  a  perfectiy  valid  and  subsisting  cor- 
poration of  this  state.  It  appears  by  the  dec- 
laration of  the  plaintiff,  and  is  not  denied  by 
tbe  defendant  that  tbe  defendant  as  such 
corporation,  and  apparentiy  In  the  exercise  of 
the  powers  conferred  by  Its  cliarter,  altered 
Into  the  contract  with  the  Insured  evidenced 
the  policy  sued  upon  in  tills  action.  E!ven 
if  the  defendant  corporation,  at  tbe  time  ot 
the  making  of  said  contract  did  not  exist  de 
Jure,  it  certainly  was  a  de  facto  corporation. 
It  was  acting  under  a  diarter  legally  created, 
and  which  it  believed  to  be  still  legally  exist- 
ing. It  assumed  to  act  as  a  corporatitm.  and 
exercise  the  frandilsea  snd  powm  of  a  cmv 
poratlon.  It  possosed  every  element  of  at 
least  a  de  facto  existence,  and  the  authorlttea 
are  overwhelming  In  hol^Ui^  that  auch  a  cor- 
poration, when  sued  on  an  obligation  or  m^. 
dertaklng.  made  by  It  In  Ita  oorporate  name 
£nd  character,  Is  estopped  to  deny  tbe  va- 
lidity of  its  corporate  existence.  A  corpora- 
tion cannot  defeat  Ito  bonda  tqr  allegtng  • 
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want  of  lawful  corporatioD,  w  its  mortgage 
by  anting  tbat  the  nuHtgagee  la  not  a  ear- 
■poratloQ.  Aasnmlng  to  act  aa  a  corporation 
Is  dalm  oC  finutchlsfc  The  general  If  not 
unlyersal,  rule  Is  that  courts  do  not  allow  par- 
ties la  Bolts  on  contracts  to  question  tbe  dot 
Incnporatlon  of  a  company  which  It  was  poa- 
slUe  to  Incorporate,  whldi  has  attempted  to 
Inccaporate,  and  which  has  acted  aa  a  aMrporar 
tlon.  Phinl^  T,  BaUroad  Co.  (a  a)  62  Fed. 
678;  Ooofc.  Stock,  Stockh.  A  Oorp.  lAW,  |  687, 
and  cases  dted;  Wallace  t.  Looml^  07  U. 
a.  146,  24  L.  Bd.  806;  Express  Go.  ▼.  Bed- 
buy,  84  HL  409;  Farm^  Loan  ft  Trust 
COw  T.  Toledo^  A.  A.  ft  N.  H.  By.  Go.  (O.  a) 
67  Fed.  SB,  06,  and  cases  therein  dted;  Gom- 
mlsskmers  t.  Bolles.  M  U.  8.  101,  2t  Lw  Bd. 
46.  In  the  last  case  the  court  aald:  "It  [the 
corporatioid  haa  been  a  c«poratl«i  de  tacto» 
at  l«urt.  If  not  de  jure,  from  the  date  of  Its 
organisation.  Ita  cnporate  ezlstaice,  thoe- 
fore,  and  Its  ability  to  ccmtract,  cannot  b^ 
called  In  qnestlim  In  a  suit  brought  upon  evi- 
dence of  debt  given  1^  It."  In  the  case  of 
Farrnen^  houa  ft  Truat  Co.  t.  Toledo,  A.  A. 
ft  N.  II.  By.  Co.,  in  whldi  proceedings  were 
had  to  foredoae  a  mortgage  given  Igr  the  cor- 
poration, the  court  said:  "No  objection  seems 
to  have  been  made  by  any  stockholder  or  by 
the  state  to  the  exercise  by  the  defendant 
company  at  Its  franchises  as  a  consolidated 
coTpinatlon  ct  Ohio  and  Michigan.  It  actual- 
ly exercised  franchises  as  such  corporatkm. 
It  may  be  tme  ^at  the  failure  to  give  tbe 
notice  requtared  In  the  statute,  m  the  failure 
to  file  tbe  certificate  of  ronsoUdatlon  required 
In  the  statute,  prevented  the  new  cMisoUdated 
c(8upany  from  being  legally  Incorporated  un- 
der the  laws  of  Ohio,  but  It  ts  manifest  that 
the  new  consolidated  owvany  was  a  de  facto 
corporatlui  Ohla  *  *  *  It  is  too  well 
estaUIshed  to  need  discussion  that  both  a  de 
facto  corporaUcsi  and  the  posons  exercising 
the  rights  of  stockhcdders  In  sudi  corpora- 
tion are  estonied  to  assert  Its  nnanthwiaed 
exlstcsiee  as  a  corporation  to  avoid  a  debt  In- 
curred by  It  In  the  actual  exercise  of  Its  cor- 
porate franchises  and  the  doing  of  corporate 
business."  Some  courts  have  gone  so  far  as 
to  hold  tiiat  a  corpnatltm  may  exist  de  facto 
by  merely  assuming  a  corporate  name  and 
carrying  on  badness  thereunder,  and  should 
not  be  permitted  to  d«iy  Its  corporate  exist- 
ence. The  learned  Judge  In  Express  Co.  v. 
Bedbury,  84  IlL  4S»t  said:  "Such  a  name 
{United  States  Egress  Company]  imports 
tbat  those  doing  business  by  that  name  are 
an  Incorporated  company.  An  association  of 
persons  who  assume  a  name  which  Imports  a 
corpwate  existence^  and  by  it  exercise  corpo- 
rate powers,  should  not  be  permitted  to  6saaj 
their  corporate  existence.  When  th^  do  act 
and  ccmtract  tbey  are  estopped  from  denying 
ttidr  corporate  liability.  Stoddard  r.  Onon- 
daga Conference,  12  Barb.  670.  We  are  not 
In  tike  present  case  asked  to  go  to  such  length, 
for  the  question  presMited  to  us  Is  whether 
the  defendant,  wUcb  is  admitted  by  the  de- 


fendant to  have  been  at  one  time  a.  l^al  oor 
po  ration,  after  having  contracted  with  the 
plaintiff  as  such  oorporattoK,  and  in  the  ap- 
parent exsrclse  of  corpwate  franchises  and 
powers,  and  having  from  time  to  time  tbare- 
aftw  reaffirmed  the  eKhrtmce  and  pow«a  of 
said  oorporathm  by  the  acceptance  of  praml- 
nma  due  and  owing  on  the  policy,  may  be  per- 
mitted to  deny  tte  own  ^extatoiee,  and  ttins 
escape  liability  tm  Ita  omtracta.  Under  tiie 
law  as  laid  down  by  text  wrltKS,  and  approv- 
ed by  tbe  oourta  generally,  we  are  of  Uie 
opinion  that  the  defendant  cannot  be  perml^ 
ted  to  do  this,  and  accordingly  hold  that  said 
third  and  fourth  pleas  are  bad,  and  Insuffi- 
cient In  law.  Any  othn  position  would  mani- 
festly be  repugnant  to  the  best  authority  and 
xeaaon. 

It  only  remains  to  ecrastder  whe12ier  micb 
Inaoffldency  of  said  pleas  can  be  taken  ad- 
vantage of  demnrra.  There-  seems  to  be 
no  doubt  that,  when  the  matter  which  oper- 
ates as  an  eeteniiel  appears  by  tbe  record,  the 
plaintiff  may  demur  to  the  pleas  by  whldi 
the  defendant  attenqtto  to  aet  np  such  matter 
as  a  defense.  1  Saund.  82Sa,  note  4;  TaJmat 
V.  BUna,  2  Strange,  817;  Paricer  v.  Manning. 
7  Term  B.  B87;  Blake  v.  Foster,  8  Term  B. 
487;  TayUv  Needham,  2  Taunt.  27&  In 
1  Chit  PI.  aotfa  Bd.)  p.  628,  It  la  laid  down 
that,  "when  the  matter  whldi  operatea  as  an 
estoppel  appears  oil  the  face  of  the  dedarsr 
tion.  the  plaintiff  may  demur  to  a  plea  by 
which  tbe  defendant  attempts  to  set  np  sndi 
matter  as  a  defense."  Steph.  n.  p.  220,  la  to 
the  same  effect.  But,  "If  the  matt»  of  estop- 
pel  do  not  appear  from  the  anterior  pleading, 
the  replication  must  expressly  show  eoA 
matter,  and  rely  thereon."  In  tiie  present 
case  Ibe  matter  ot  est(9P«I  does  deariy  and 
unmistakably  appear  from  the  anterior  plead- 
ings, viz.  from  the  declaration  flled  In  tiie 
case.  The  demurrers  are  therefore  sustained, 
and,  the  defendant  having  requested  that  tiie 
plea  of  respondeat  ouster  be  atered,  tt  Is  as 
ordered. 


(2  Pen.  ai?> 

FLANiaGAN  v.  WILMINGTON  ft  N.  BLBO- 

TRIO  RT.  CO. 
(Superior  Oonrt  of  Delaware.   Newcastle.  JaiL 
8,  1900.) 
INFANTS— MBXT  FRIEND. 
Where  plaintiff  was  ao  Infant  8  years  Ot 
age,  the  petition  asking  for  the  appointmeot  of  a 
next  friend  is  properly  signed  by  the  father. 

Action  by  Bar!  Flannlgan  against  tbe  Wil- 
mington ft  Newcastle  Electric  Railway  Com- 
pany. 

The  real  plaintiff  in  this  case  being  but 
8  years  old,  Mr.  Bryne  raised  the  qnestlcD 
as  to  who  would  aign  the  petition  asking  few 
the  appointment  ot  a  next  friend.  The  court 
bdd  that  the  fatiier  was  tbe  pn^r  person 
by  reason  of  ttie  absolute  Incapadty  ef  the 
child  to  either  perform  the  act  or  to  eon^ce- 
hend  Ute  nature  and  effect  irf  tile  same. 
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Arffued  befon  tOBE,  G.  SPBU- 
ANCB,  J. 

William  Michael  Bryne.  for  plalntUt.  FMtr 
U  Omwm;  Jr..  for  defendant 


(2  Pra.  SS6) 

&i  K  PARKER  et  at 
(Gonrt  of  General  Sessions  of  Delaware.  Kent 

Not.  IB.  1899.) 

PVrmON  FOB  PUBUC  ROAI>-NOTICa-<ra.T- 
ICB-DBSCRIPTION. 

1.  Wbera  tiMre  waa  no  vnot,  if  aflUavIt  or 
In  open  court,  of  the  ■errlce  of  notice  on  land* 
ownen  of  a  petition  fOr  a  pnbUe  loadt  tha  no- 
tice was  ianifficieiit 

2.  Where  the  descripdon  of  a  imtpoMd  public 
road  In  tlie  notice  to  landownera  ot  the  peti- 
tion for  the  road  does  not  coneqpond  with  the 
dewripdan  In  the  petition,  dw  noUee  1$  inanffl- 
dent 

S.  A  Dotioe  to  landowners  at  a  petition  Cor  n 
pablie  nod,  not  atgned  tiw  petitionoc%  to  in> 
aoffldent 

In  the  matter  of  &e  petition  of  John  D. 
Park»r  and  otbrn  a  pnbUc  road.  On  ez- 
ceptiona.  Bxceptloos  sustained. 

The  iwtltlon  was  aa  follows:  "To  the  Hon- 
orable, the  Judges  of  the  Court  of  General 
Sessions  of  the  State  of  Delaware  In  and  for 
Kent  Comity:  The  nnderslgned,  citizens  of 
Duck  Ore^  bnndred,  representing  all  parties 
Intsrested,  respectfully  rqiresent:  That  there 
is  great  need  of  a  public  road  in  Duck  Creek 
hnndred,  In  Kent  county,  and  state  of  Dela- 
ware, beginning  at  the  end  of  the  Parker 
road,  near  the  residence  of  Frank  Reiman, 
and  extending  In  a  southerly  direction  to  a 
point  In  the  Spmance  Neck  road  leading  to 
the  State  road,  and  near  the  residence  of  John 
P.  Jones.  They  therefore  pray  your  honor- 
ably court  to  appoint  five  suitable  persons  to 
Tlew  the  prHUises,  and  make  return  according 
to  law;  and  they  will  ever  pray,"  etc 

The  notice  set  forth  the  following:  'To 
MISB  Sallie  C.  SiMnance:  Notice  is  hereby 
given  that  a  iwtition  signed  by  Julia  A  Col- 
lins, John  D.  Parker,  and  others  wlU  be  pre- 
sented to  the  court  of  general  sessions  of  the 
state  of  Delaware  in  and  for  Kent  county,  at 
Dover,  on  Wednesday,  the  15th  day  of  Novem- 
ber, 1889,  praying  the  appointment  of  com- 
missioners to  lay  out  a  new  road  in  Duck 
Creek  hundred.  In  Kent  county,  and  state  of 
Delaware;  the  proposed  road  to  begin  at  a 
poiot  at  Uie  northern  termtnns  of  the  new: 
road  called  the  *Park»  Road,*  near  the'rert- 
dence  of  Frank  Reiman.  and  to  extend  In  a 
southerly  direction  through  lands  of  Frank 
Reiman  and  wlfe^  lands  of  one  Speakman, 
lands  of  John  D.  Parker  and  John  K.  Har- 
kins,  and  lands  owned  by  you,  and  to  terminate 
at  or  near  tbe  residence  of  John  P.  Jones,  on 
the  Spmance  Neck  road.  John  D.  Hawkins, 
Attorney  for  Petitioner  and  for  Levy  Gonrt 
of  Kent  Oounty.  Nov.  2,  1899."  The  notice 
waa  Indorsed  as  followa:  "Served  by  leaving 
a  copy  on  the  lands  of  Sallie  0.  Sproance, 
bereln  mentioned,  with  ber  tenant  Carey  Fra- 


zler.  Dated  Nor.  Srd,  1899.   Peter  P.  OoDlna, 

Ans." 

The  exceptions  llled  appear  In  tha  opInSoD 

of  the  court 

Argued  before  LORE,  OL  It  and  PBNNB- 
WILL  and  BOYCB.  JJ. 

John  D.  Bairidni,  for  petMonen  and  tory 

court 

LORE,  a  J.  The  flrat  exe^tloa  Is  that 
there  Is  no  proof  of  service  of  tbe  notice  by 
affidavit  nor  baa  there  been  any  proof  made 
in  open  conrt  Another  exception  Is  that  the 
desw^tiwi  U  the  road  In  the  petition  does 
not  correspond  to  the  description  In  the  no- 
tice. The  third  is  that  tbe  notice  to  not  aiga- 
ed  the  petltioaerB.  We  think  all  of  tbe 
exceptions  are  fatal,  and  for  that  reason  wo 
decline  to  maka  the  order. 


(E»  N.  J.  B.  7S) 
SWATZE  T.  SCHUYLER  et  aL 

CObBTt  of  Ohancery  of  New  Jersey.    Jaa.  16L 

190O.> 

K0RTaA0B»-HOROBIN-INTSRB8T-PBI0R 
LISN— FORSCLOSURS-APPLZCA- 

TION  OF  FROCEBDS. 

1.  Where  the  executor  of  an  unsettled  estate, 
of  which  he  waa  the  sole  beneAdaiy,  parcbased 
bonds,  aa  oneotor,  with  funds  of  tiie  estate, 
whidi  bonds  were  eeeured  by  a  mor^ge  on 
property  owned  by  tUm,  subject  to  ludi  mortgage, 
the  payment  of  whldi  be  nad  aBgnmed  throoiA 
purcoase  and  inheritance,  there  was  no  merger 
ctf  such  interests;  and  hence  the  execator  was  eo- 
titled  to  fOredose  the  mortgage,  as  against  a 
snbeeguent  owner  of  the  property. 

2.  Where  a  widow  accepted  an  aminity  Ixmd 
secured  by  a  mortgage  ezeeated  concurrently 
with  another  mortgage  securing  payment  of  other 
bonds,  in  ilea  of  (tower.  Interest  accming  <m 
such  bond  before  her  death  did  not  conatitote  a 

Erior  lien  on  the  property,  as  against  nidi  other 
Doda. 

8.  Where  a  widow  accepted  an  animi^  bond 
secnred  hr  a  mortgage  execnted  omeurrentlr 
with  auotaw  morteage  securing  bonds  payable, 
with  Interest  at  her  dcatii,  in  lieu  of  dower, 
the  fact  that  Interest  on  the  annuity  bond  ae- 
cmed  before  her  death 'did  not  entitie  her  per- 
sonal rMtresentatlTe  to  payment  of  such  Interest 
as  a  pnor  lien  on  foredosnre  of  the  property; 
bat  all  tiie  b(»ida  bdng  doe,  sndi  representative 
was  rally  entitled  to  share  ratably  wfth  tiie  mOm 
bonds  seoued  by  tbe  mortgage. 

Bill  by  Aurellua  J.  Swayse,  as  execator  of 
James  K.  Swayie»  deceased,  against  Alexan- 
der Scbnyler  uid  others.  Reference  directed 
In  favor  of  plaintlft. 

This  bill  is  filed  to  foredose  a  mortgage 
given  to  secure  the  payment  of  several  bonds, 
two  of  which  are  hdd  by  the  complainant 
The  (acta  are  these:  One  Stlflt  on  April  1, 
1S68,  execnted  four  bonds,  each  for  $833.79, 
—one  to  Nelson  Banghart  another  to  Enphe- 
mla  Frace,  another  to  Olarlssa  Price,  and  still 
another  to  Matilda  Price.  These  fonr  bonds 
were  made  payable  on  April  1.  1870,  witti  In- 
terest from  date.  He  also  executed  four  otlier 
bonds  on  the  same  day  fw  like  amotmts,  one 
to  each  of  tbe  said  parties;  all  payable  at 
the  death  of  one  Hannah  Banghart,  without 
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Interest  He  alBo  executed  tbe  mortgage  now 
Bought  to  be  foreclosed  In  this  suit,  for  the 
jmipose  <tf  securing  these  bonds.  On  the 
same  day  Mr.  Stiff,  to  secure  a  dower  bitoest 
which  Hannah  Bangtaart  had  In  tbe  mort- 
gaged property*  made  a  bond  oondlttoned  tQ 
pay  her  Interest  during  her  life  i^on  the  sum 
of  $1,336,  with  a  mortgage  to  secure  such 
paymuit  The  two  mentioned  nunrtgages 
were  given  and  recorded  contemporaneously. 
In  respect  tp  the  bonds.  CSarlssa  asdgned  her 
Iptereat-bearing  bond  to  Nelson  Banghart 
Banghart  died  Uarch  10.  1888»  and  his  ad- 
mlnlHtrator  assigned  Bangharfs  Interest  In 
both  bonds  which  he  then  hdd  to  John  Q, 
Welsh.  Welsh  assigned  them  to  the  com- 
plainant who  Is  tbe  snrrlTlng  executor  of 
John  K.  Sw^se.  Hannah  Banghart.  the 
holder  of  tiie  dower  tMmd,  Is  dead,  and  an 
administrator,  ad  jhtos.  has  been  appointed  to 
represent  her  In  this  suit  Tbe  coarse  taken 
by  the  mortgaged  property  Is  as  follows: 
Sttfl,  tbe  owner  of  the  equity  of  redemption 
in  the  mortgaged  property,  sold  the  same  to 
James  A.  Swayxe,  Edward  Q.  Bnlgln.  and 
George  Bulgln  on  July  7, 187S;  a  (me-half  in- 
terest being  conveyed  to  Bwa^e,  and  tbe 
other  half  to  the  two  Bnlglns.  The  Bulglns 
sold  tiielr  Interest  on  May  29,  1880,  to  James 
A.  and  Aurellns  Swayze.  James  A.  Bwayse 
died  In  1886,  and  Aureus,  his  brotbw,  took 
tbe  share  of  James  A.,  by  inheritance.  Anre- 
iius  J.  8  way  re  thereafter  owned  the  whole 
of  the  equity  of  redemption.  On  April  16» 
1891.  he  sold  a  one-third  interest  In  the  same 
to  Joseph  A.  Davis;  and  on  April  2<th  fol- 
lowing he  sold  his  remaining  Interest  to  his 
mother-Iu-law,  Suah  Laroe,  who  on  the  same 
day  conveyed  this  Interest  to  Josephine 
Swayze.  tbe  wife  of  Aurellus  Swayze.  A 
judgment  was  entered  against  Aurellus  on 
the  24th  of  April,  and  his  interest  hi  the 
property  was  sold  to  one  Stewart  and  one 
John  B.  Swayze;  and  they  afterwards,  In 
July,  1802,  sold  their  Interest  to  Josephine 
Swayze,  wife  ct  Aurellns.  In  October,  1802, 
Davis  also  sold  his  interest  to  Josephine 
Swayze.  Aurellus  J.  and  his  wife,  Josephine, 
thereafter  sold  the  pretaiises  to  the  defendant 
Schuyln-.  In  tbe  deeds.  Including  those  made 
to  James  A.  and  Aureilns  Swayze,  there  Is  an 
assumption  of  the  payment  of  tbe  mortgages 
existing  npim  the  property. 

John  H.  Dahike,  for  complainant  Wil- 
liam H.  Morrow,  for  defendant  Jacob  S.  Fish- 
er. J.  M.  Boseb^ry,  d^endant  A.  A.  Van 
Horn. 

BEED,  y.  O.  (after  stating  the  facts).  Tbe 
counsel  of  the  defendants  insist  that  the  com- 
plainant cannot  foreclose,  because  the  d^t  for 
which  the  mwtgage  purports  to  be  a  security 
has  been  exUnguIshed.  This,  it  la  insisted, 
results  from  the  fact  that  the  eqnl^  of  re- 
demption was  sold  to  James  A.  Swayze  and 
the  Messrs.  Bulgln,  by  deeds  In  which  tbe 
payment  of  these  debte  was  assumed  by  the 
grantees;  that  the  Bulglns  s<dd  their  od&- 


half  mterest  to  Junes  A.  and  AortfUna  Sway- 
ae.  by  a  deed  In  which  there  was  the  same 
assumption;  and  that  Aurellus  snoceeded  to 
the  rights  of  James  A.  Swayse  In  the  ivop- 
wty,  as  his  heir  at  law.  It  Is  argaed,  theie- 
fore,  that,  Aurelias  having  bought  this  part 
of  the  mntgage  debt  be  cannot  i«asecote  a 
mlt  to  fondose  the  mortgage.  If  Anrtflns  J. 
Swayze  bought  the  bonds  as  executor,  tiiers 
would  result  no  merger  by  legal  operation, 
because  he  thereafter  held  the  debt  and  the 
equity  of  redemptloa  in  dlffermt  rl|^t&  To 
meet  this  objectloii,  tt  la  said  that  he  bought 
the  bonds  with  bis  own  money,  and  therefore 
be  Is  the  Bul^tantlal  owner.  This,  however. 
Is  not  proved.  Tbe  assignment  Itsdt  wbeor 
ever  actually  made,  shows  that  it  was  made 
to  the  complainant  as  executor;  and  the  ineb- 
abiUties  are  that  whatever  mwey  Aurellns  J. 
had,  to'  be  applied  to  the  purchaae  of  these 
bonds,  was  mon^  of  the  estate  of  J<^  K. 
Swayze.  Nor  would  his  assumption  of  the 
debt  or  the  assumption  of  Jamea  A^  from 
whom  he  inholted  three-foortbi  of  fh»  equity 
of  redemption,  extinguish  tbe  debt  in  his 
hands  as  the  executor  of  James  K.  Swayae. 
If  tbe  funds  of  the  estate  were  used,  then  the 
estate  la  entitled  to  tbe  security  bought  wltit 
those  funds.  Aurellus  J.  had  the  light  to 
keep  alive  the  mwtgage  security;  and.  as 
merger  la  always  a  question  of  Intention,  it  Is 
quite  clear  that  tbe  Intent  was  to  preserve 
the  two  Interests  distinct  By  their  assump- 
tion, James  A.  and  Aurellus  became,  in  equity, 
liable  personally  for  the  payment  ot  tbe  mort- 
gage debt;  but  that  in  no  way  prevented  the 
representative  of  die  estate  of  John  K.  Sway- 
ze, whether  such  representative  was  Aurellus 
J.  or  a  stranger,  from  proceeding  In  rem  to 
make  the  money  due  out  of  the  real-estate 
security.  But  it  is  said  that  the  property  of 
James  K.  Swayze  goes  to  Aurellus  J.,  as  the 
surviving  child,  and,  th^fore,  if  the  funds 
with  which  the  bonds  were  purchased  were 
d^ved  from'  tbe  estate  of  James  K.  Swayze, 
it  was  really  the  property  of  Aurellus  J.  But 
the  estate  of  James  K.  Swayze  has  never  been 
settled.  The  assets  of  the  estate  are  still  held 
as  a  trust  by  his  executor,  and  any  property 
bought  with  those  trust  funds  constitutes  a 
part  of  the  trust  assets.  It  Is  to  be  obs^ved 
Uiat  the  defendants  who  raise  these  objec- 
tions are  the  owners  of  oOi&  portltHis  of  the 
debt  secured  by  the  mortgage.  Originally 
that  debt  had  nothing  to  do  with  either  Au- 
rellus J.  or  John  K.  Swayze.  The  purpose  of 
the  defendants  now  Is  to  strip  the  holder  of 
these  two  bcmds  of  tbe  real-estate  security, 
to  enhance  tbe  security  of  the  holders  of  the 
remalaUtg  bonds.  There  Is  no  equity  in  this 
endeavor,  tor  the  subject-matter  covered  by 
the  mortgage  now  is  tbe  same  as  when  taken. 
—In  fact,  better  than  when  taken,  for  two  of 
the  ontatanding  bcmds,  It  is  said,  have  been 
paid.  I  am  of  the  opinion  that  the  debt  of 
the  complainant  stUl  exists,  and  that  he  is  in 
no  way  precluded  from  pursuing  his  suit. 
The  counsel  tax  tbe  personal  r^H^sentative 
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of  the  deceased  widow  raited  uiotber  ques- 
tion. They  say  tbat.  npon  the  assomptloD 
that  the  Interest  due  to  her  during  her  life 
upon  her  bond  was  not  paid,  so  rnocb  of  It 
as  !■  Dot  paid  la  a  debt  wbkb  Is  prior  In  llsD 
ivon  the  DUHtgaged  premises  to  tho  OtfMs 
which  are  secured  by  the  other  mortgace  gir- 
ts at  the  same  time.  Now.  the  two  mort- 
gages, b^ng  executed  at  the  same  thns^  trtmiA 
ha  (ffdlnarlly  amcurrent  Uras.  -But  the  fe- 
cial facts  upon  which  the  preferrace  of  tbe 
widow's  mortgage  Is  dalmed  are— First,  that  It 
was  given  to  secure  her  dower  Interest  ta 
tho  BBortgaged  prt^erty;  and,  sec(«dl7*  that 
her  debt  first  matured.  I  see  no  substance  in 
the  first  of  these  contentloos.  She  consented 
to  take  ber  mMtgage  concurrently  with  tbe 
other  mw^age,  and  she  bad  the  right  to  se- 
e^  any  security  she  diose,  In  consldeEatlon 
of  bar  right  to  have  her  cme-thlrd  Interest  hi 
the  pro{>erty  set  off  to  her  for  life.  BxtIus 
so  accepted  It,  she  took  It  as  any  other  nuNrt- 
gagee.  The  second  pohit  is  that  the  taitereet 
npon  the  bond  of  the  dowress  matured  before 
ttis  death  of  the  dowress,  and  that  tbe  second 
class  of  bonds  matured 'at  her  death,  and 
tiierefore  flie  claim  first  maturing  Is  entitled 
to  jfflorHy  of  payment  out  of  the  m(»1gaged 
premises.  X  know  this  has  bem  so  held  In 
some  courts,  tnit  I  do  not  think  it  should  be 
adopted  as  a  general  rule.  The  claims  hare 
all  matured,  and.  If  there  Is  anything  due 
optm  tbe  annuity  hood,  It  should  be  paid  rat- 
ably with  tbe  rest  of  the  debts  secured  by  tbe 
mortgage.  There  wlU  be  a  reference  to  a 
master  to  ascertain  the  amounts  due,  which 
wfD  Include  the  inquiry  whether  any,  and.  If 
ao,  what  Interest  upon  tbe  dower  mortgage 
fonaJni  mmaM. 


(SS  N.  J.  &  IB) 

OBOOEB  T.  OBOGBR. 

(Court  <rf  Chancery  of  New  Jersey.  Itm.  4, 

1900.) 

mTCHtC»-nU>UI/rBRT-«ONDOMATION— IfL- 
DBNCO. 

l^Proof  by  ^e  wife  of  hbr  hosband*!  forstre- 
aets  In  words,  hit  pnanise  to  receive  her  back  to 
Us  home,  and  the  conTeyance  of  property  to  her 
while  the  qaestioo  of  her  return  was  pending. 
Cor  tbe  poipose  of  shoirinK  bis  good  faith,  were 
not  lumdent  to  riuw  condonanon  of  adultery, 
where  not  fdlowed  trr  actt  actually  relnstatug 
her  as  wife. 

2.  A  witnest  shown  to  be  of  bad  character  tes- 
tified to  acts  ot  adulteiT  with  defendant's  hus- 
band, and  chatved  that  be  was  the  father  of  her 
child,  which  she  had  prerioualy  declared  to  be 
the  child  of  another.  Her  testimony  was  de* 
nied  bj  the  hnsband,  and  was  corrohorated  only 
by  bis  absence  from  home  at  night,  the  fact  that 
he  had  preTioDsly  suffered  from  a  Tenereal  dis- 
ease, a  -nalt  of  the  witness  and  another  on  her  b^ 
half  at  his  place  of  btuAnem  to  appeal  for  aid, 
and  his  false  aceoont  of  the  extent  of  his  ac- 
qnatntance  with  her.  No  person  ever  saw  the 
parties  together,  and  time  was  no  evidence  of 
any  conduct  on  the  part  of  either  pointing  In  any 
way  to  the  commisdon  (tf  tbe  act  charEed.  Held 
Insuffident  to  show  Ou  hushaad's  adultery  with 
flie  witness. 

Blli  by  Oscar  Geoger  against  Anna  Geoger 
lior  dlTwo^  In  which  defendant  filed  a  cross 


bill  for  the  same  rtflef.  pecree  for  plaintiff, 
and  defmdanfs  cross  bill  dismissed. 

Henry  Hahn  and  Abner  Kallscb,  for  com- 
plainant. Johnstm  ft  Gtrman,  for  defendant 

BMBBT,  T.  a  Tbe  biU  bi  this  ease  is  filed 
by  tbe  husband  diarging  bis  wifo  with  ada^ 
tery  committed  with  one  Scbenpleln  In  Aog^ 
ust,  189^  at  Greenwood  lAta.  Tbe  answer 
of  the  wife  denies  the  diarge  at  Oie  bill,  and 
sets  ufi  also  tho  defuse  of  oomdonatloiL  A 
cross  bUl*  filed  with  the  answer,  charges  the 
husband  with  adultery  with  a  woman  named 
Slebter  In  July,  1896.  and  aaks  dlTorce.  The 
proofs  as  to  the  d^akdantTs  adultery  wltit 
Scbenpleln,  as  charged,  are  ao  podttTO,  and 
derived  from  so  many  sources,  as  to  compel 
belief  hi  the  wife's  guilt,  and  to  overcome 
entirely  her  denials,  which  constitute  sob* 
stantlaUy  the  only  erUtence  In  her  behalf  In 
relation  to  the  chaige.  The  paramour,  a 
young  man  of  18.— many  years  ber  junior,— 
proves  tbe  guilty  act  and  be  Is  fully  ow- 
roborated  by  tbe  wife's  conduct  and  cobIm- 
slons  to  the  hnsband  and  othem  subsequent 
to  the  alleged  commlssldn  of  the  crime,  and 
by  her  own  letters  writtoi  to  her  husband 
after  he  had  expelled  her  from  their  home 
upon  her  confession  of  guilt  Some  of  these 
tetters  refer  to  the  commleslon  of  an  offense 
or  sin  against  her  husband  and  children,  and 
her  explanation  of  theoe  expressions,  vis.  that 
they  referred  mer^  to  ber  allowing  the 
young  man  to  kiss  her  In  her  room  one  nigbt, 
Is  altogether  unsatisfactory.  I  have  read  over 
and  carefnlly  considered  again  all  the  evi- 
dence on  this  point  and.  the  arguments  and 
briefs  of  counsel,  and  am  confirmed  In  the 
decided  Impressions  made  npon  me  by  tbe  evl- 
drace  at  the  hearing  that  the  ccnnplalnant  has 
satisfactorily  proved  fiie  adultery  chaiged  In 
the  bill. 

In  reference  to  tbe  defense  of  oondonatlan, 
the  situation  of  tbe  case  on  the  proofs,  in  my 
Judgment.  Is  that  tbe  wife,  upon  whom  tbe 
burd^  of  the  proof  of  this  defense  rests,  has 
proved  by  the  weight  of  evidence  a  forgiveness 
hi  words,  and  a  promise  by  tbe  hnsband  to 
receive  her  back  to  his  home.  The  husband 
denies  this,  but  npon  this  point  tbe  wife  is 
corroborated  by  the  evldenqe  ot  a  witness 
who  attended  tbe  Interviews  fn  tbe  wife's 
counsel's  office,  at  the  request  of  the  husband, 
and  who  subsequently,  at  the  husbaniTs  re- 
quest; became  the  Intermediary  in  a  ccmvey- 
ance  of  real  estate  (of  little  or  do  value,  as  It 
afterwards  turned  ouQ  which  was  made  by 
the  htisband  to  the  wife,  while  the  question 
of  return  was  pending,  and  for  tiie  purpose 
of  assuring  her  of  his  good  faith.  These 
promises  of  the  husband  to  take  his  wife  back 
were  first  made  about  April,  1887,  and  were 
repeated  up  to  June  of  that  year,  but  were 
not  carried  out  and  the  wlfe^  In  February, 
1898,  apparently  abandoned  hope  ct  their  be- . 
Ing  carried  out  and  returned  to  her  native 
country  In  Europe^  and  the  husband  then 
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gaT«  ber  the  sum  of  $400,  and  dlscontlnaed 
Um  weekly  paymenti  for  ber  support,  wblcb 
be  had  been  maUas  since  be  expelled  ber 
from  home.  The  Important  question  which 
arises  on  this  state  of  facts  Is  whether  a  Cor- 
glTeness  by  words  merely,  and  a  lavmlse  to 
rebutate,  or  by  words  followed  by  acts,  such 
as  the  conreyance  of  the  property  In  connec- 
tion witb  sndi  promise,  but  not  followed  up 
by  any  acts  or  conduct  which  actually  relur 
stated  the  offender  In  the  condition  she  was 
before  the  tcansgresslon,  show  a  sufficient 
condonation.  The  question  is  a  new  one  In 
this  state,  tor  the  expression  of  Van  Fleet, 
y.  0.,  bi  Sbackleton  t.  Shackleton,  48  N.  J. 
Bq.  864,  867,  21  AXL  885.  which  Is  relied  on 
as  an  authority  to  show  that  condonation  may 
be  by  words  alone,  csnnot.  In  my  judgment, 
be  taken  as  Intmded  to  settle  the  present 
question,  which  was  not  luTolred  In  the  de- 
cision of  that  case.  If  the  question  Is  treated 
as  (me  to  be  setUed  on  principle,  tnd^ndent 
of  authority.  It  would  seem  that.  Inasmuch 
as  condonation,  where  K  has  once  taken  place, 
entitles  the  offender  thereafter  to  all  marital 
rights,  such  vital  and  far-reaeblng  conse- 
quence should  not  be  fastened  upon  the  In- 
jured husband  unless  he  has  in  fact  rein- 
stated the  rnllty  woman  as  his  wife.  The 
language  of  Sir  (^sswell  In  Keats  v.  Keats 
(1869>  28  Law  J.  Prob.  &  M.  S9.  6  Jur.  (N.  S.) 
176^  which  was  approved  by  the  court  of  ap- 
peal In  Bernstein  t.  Bernstein  [1893]  Prob. 
Dir.  202.  812,  as  an  accurate  and  clear  state- 
ment of  the  law  as  to  condonatfon,  deBnes  Its 
effects  **as  a  blotting  out  of  the  offense,  so 
as  to  restore  the  offending  party  to  the  posl- 
tlm  which  he  or  die  occupied  before  the  of- 
fense was  committed."  Forglveoess  of  the 
offense,  whether  It  be  erldenced  by  words  or 
acts.  Is  not  necessarily  legal  condonation, 
which  requires  the  forglveneM  to  be  followed 
In  fact  by  a  reconciliation,  In  which  the  wife 
Is  reinstated  to  such  conjugal  cohabitation  or 
connubial  Intercourse  as  may  be  adapted  to 
the  (Hrcumstances  of  the  parties.  An  Inclina- 
tion, or  eren  an  Intention,  to  condone,  Is  not 
sufficient  If  not  followed  by  an  actual  rein- 
statement This  Is  the  mle  stated  in  Keats 
T.  Keats  (1859)  S  Jur.  (N.  8.)  176,  178,  and 
seems  to  me  to  be  the  only  role  which  is  just, 
alike  to  the  Injured  as  well  as  the  offending 
party,  In  relation  to  the  condonation  of  this 
offense.  The  cases  which  bare  been  referred 
to  as  establlshli^  the  rule  that  forgiveness  by 
words  alone,  not  followed  by  acts  or  conduct 
from  which  a  reinstatement  of  the  guilty 
party  to  marital  rights  can  be  Inferred,  do  not, 
so  far  as  I  have  been  able  to  examine  them, 
support  this  contention.  Upon  the  Issue  of 
condonation  I  conclude,  therefore,  that,  the 
wife  having  proved  oi^  an  Inclination  or  In- 
tentl(m  to  condone,  which  waa  not  fully  car- 
ried out,  and  was  not  followed  by  her  actual 
reinstatement  as  a  wife,  the  offense  committed 
has  not  been  legally  forgiven  or  condoned. 

The  last  question  arises  on  the  charge  of 
tbs  adultery  of  the  husband*  conunltted,  as 


the  cross  bin  alleges,  with  a  woman  named 
Slebler.  In  the  spring  of  1886.  This  woman, 
produced  aa  a  wftness  by  the  wtte,  sweaza  to 
the  husband's  eommlssloii  of  tbe  crime  with 
her  twice  In  the  dty  of  Newark  at  two  differ- 
ent houaea,  Oomplalnant,  under  oath«  poal* 
tlv^  denies  the  chargea.  Thb  accomk  vbldi 
the  woman  gave  ct  the  drcnmstances  et  thi* 
soUdtatifHi  and  yielding,  and  of  her  iverlons 
life,  while  tbe7  may  not  justiO^  a  eonclnalon 
that  she  Is  a  common  inoatltato,  show  that 
die  is  not  a  wonao  at  Ttrtee  at  good  diar^ 
acter.  ^le  credibility  (tf  her  statement  un- 
der oath  Is  shaken  by  the  fut  that  die  also 
diarged  another  peratm  with  belny  the  father 
of  the  Illegitimate  diUd  whldi  die  now.swears 
waa  the  child  ot  comidalnant  In  view  of 
complainant's  denial,  ber  uncraroborated  tes- 
timony would  not  be  a  aafe  or  proper  baala 
tot  a  decree  of  diTWce.  It  Is  Insisted  ttiat 
her  testimony  Is  snffidently  corrobcnmted.  but 
the  facts  and  circumstances  relied  on  aa  cor- 
roborating her  pnat  of  complainant's  goQt 
are  not  facts  or  circumstances  whldi  them- 
selves taid  to  prove  that  the  crime  she  swears 
to,  vis.  the  adultery  with  her,  was  In  fact 
committed,  but  have  no  furtbw  extent  or 
scope  than  to  sbow  a  probability  thai  ahe  Is 
telling  the  truth.  The  facts  mainly  relied  on 
a?  corroborating  proof  of  the  husband's  guilt 
are  his  absence  from  home  at  night,  the  fiu't 
that  he  bad  previously  suffered  from  a  ve- 
nereal disease  (contracted,  as  be  told  his 
physician,  while  In  the  army),  the  visit  of 
Slebler  and  of  a  friend  In  her  behalf  to  com- 
plainant at  bla  place  of  business  to  appeal 
for  aid,  and  by  the  complainant's  falae  ac- 
count of  the  extatt  of  his  acqoalntance  wiUi 
the  woman.  These  facts  and  circumstances. 
If  established,  afford  some  basis  for  urging  a 
probability  that  the  woman  Is  telling  the  trQtb 
In  swearing  that  the  complainant  committed 
adultery,  but  none  of  these  corroborate  ber 
statements  as  to  the  commission  of  the  crime 
charged.  No  person  has  been  produced  who 
saw  the  parties  together  or  separately  at 
either  of  the  places  named,  or  at  any  other 
place,  or  saw  any  act  or  conduct  of  either  of 
the  parties  which  pointed  In  any  way  to  the 
commission  of  the  act  charged  Giving  them 
all  doe  weight  In  arriving  at  a  conduslon,  ttie 
circumstances  and  evidence  relied  on  as  to 
the  probability  of  the  truth  of  the  witness' 
account  do  not,  In  my  jndgmrait,  afford  snffi- 
dent  corroboration  of  her  evidence  as  to  the 
charge,  and,  in  view  of  the  complainant's  de- 
nial of  the  charge  upon  his  oath.  It  must  be 
held  that  the  charge  is.  not  proved,  and  the 
cross  bill  must  be  dismissed. 


(«9  N.  H.  OS) 

DOW  St  aL  V.  BLBGTBIG  Oa 
(Soprenie  Oonrt  of  Mew  Hampehlze.  HUlaboreb 
March  17.  1809.) 
rLOWAOB  AOT-DAMAOBB— lOUmjRa. 
Under  th«  flowage  act  ovners  of  land  abut* 
ting  MI  tieah-watcr  rivers  an  Mititlsd  to  dam- 
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■CO  thmto  occasioned  hj  flowing  It  berood 
the  Use  frbidi  the  river  Impressea  od  the  loil  pf 
corerin^  it  Cor  laffldent  periods  to  depriTe  it  of 
TcgetattoD  and  to  deetror  its  nine  for  agrienl- 
tnr^  as  sadi  line  is  the  high-^ater  made 

Bxceptloiu  from  Hlllsboro  county. 

Petition  by  Joseph  A.  Dow  and  another 
■galnat  the  Klectrlc  Oompany,  under  the  flow- 
age  act.  for  the  assessment  of  damages.  The 
plAlntiOs'  land  was  bonnded  by  the  Placata- 
Unog  riTer  at  "high-w&ter  mark."  The  Pls- 
cataqiKV  Is  a  fresh-water  river.  The  court 
Imtrncted  the  Jury  that  the  words  "high- 
water  mark"  meant  that  line  on  the  river 
bank  where  vegetatkn  ceased,  and  that  the 
plaintiffs  were  entitled  to  recover  damages  to 
tbelr  land  by  flowage  to  that  line.  The  de- 
fendant  excepted.  Overruled. 

Bntntaam,  Brown  ft  Warren,  for  plalntUTs. 
Solloway  ft  Tbpllff  and  David  A.  l^tggart;  for 
defendant 

WAIXACB^  J.  The  bigh-wattr  mattE  on 
&esh-water  riven  Ig  not  the  highest  point  to 
which  tbe  stream  risea  in  times  of  fresbeta, 
but  It  '*tha  line  whldi  tbe  river  Impresses 
npon  Che  soil  by  coveriiv  It  for  tofflclent  pe- 
riods to  deprive  It  of  v^tatlon  and  to  de- 
stroy Ite  value  for  agricultiire."  Gould,  Wa- 
ters, I  45;  Howard  v.  IngersoU,  13  How.  881, 
14  L.  Ed.  188;  In  re  Mlnnet<»Uca  Lake  Im- 
provement, 56  Minn.  GgtS,  58  K.  W.  295; 
Houghton  V.  Ballroad  Oo^  47  Iowa,  870.  The 
Instructions  to  the  Jury  were  In  accordance 
witli  this  principle.  Bxceptions  overruled. 

PIK]^  3n  did  not  sit  Tbe  others  concur- 
red. 


(«  N.  H.  GW> 

FIRST  NAT.  BAKK  OF  NEWPORT  v. 
HUNTON. 

(Smaeme  Court  of  New  Hampshire.  ftilHvan. 

March  17,  1899.) 

HOSBAND    AND  WIFE— HUSBAND'S  DBBTS— 
PATHBNT  BT  WIFET— WIFE'S  NOTE— TRIAIi 
—DIRECTION  OF  VERDICT. 

1.  Under  Pub.  &t.  c.  176,  1  2,  providing  that 
no  contract  or  conveyance  by  a  married  woman 
as  snre^  for  her  fatuband,  nor  any  nndertaklng 
by  her  in  his  behalf,  shall  be  binding  im  her,  a 
wife  is  not  liable  on  a  note  ^ven  Igr  her  for 
money  borrowed  by  her,  and  nsed  to  pay  his  note 
to  the  person  from  whom  she  borro^^  the  mon- 
ey, provided  Bach  payment  was  a  part  of  the 
agreement  whmt^  the  money  was  loened  to 
ber. 

2.  It  is  error  to  direct  a  verdict  when  the  de- 
dsion  of  the  case  depends  <m  a  disputed  qnea^ 
tlon  of  fact. 

Cbaae^  J.,  dlwenting. 

EJzceptions  from  Sullivan  county. 

AssunqiBlt  by  tlie  First  National  Bank  of 
Newport  agabist  Alice  B.  Hunton  on  a  prom- 
IssMT  note.  From  a  verdict  In  favor  of  de- 
fendant idalntUb  bring  exceptions.  Bxcep- 
tkms  overruled. 

Assnmpait  on  a  promissory  note.  Hie  plaln- 
tlfb'  evidence  tended  to  show  that  the  con- 
sideration for  tbe  note  was  a  loan  by  them 


to  tbe  defendsnt  of  $1,600;  that  they  ex- 
pected she  would  use  tbe  money  to  take  up 
a  note  of  like  amount  given  by  a  firm  of. 
wblcb  her  husband  was  a  member,  and  held 
by  the  plaintiffs;  but  that  she  could  use  tbe 
money  for  this  purpose,  or  not,  as  sbe  chose. 
Tbe  defenduit's  evidence  tended  to  show  that 
the  money  was  loaned  upon  condition  that 
she  should  use  It  b>  take  up  the  husband's 
note.  The  plalntifh  excepted  to  the  refusal 
to  dhrect  a  verdict  In  their  favor,  and  also 
to  Ibe  following  Instruction  to  the  jury:  "If 
sbe  signed  a  note  .to  take  up  a  note  of  her 
husband,  that  would  be  an  undertaking  for 
ber  husband,  and  tbe  i^alntlfb  cannot  re- 
cover; and.  for  the  purpose  of  this  case,  It 
would  not  make  any  difference  whether  the 
outstanding  note  was  her  husband's,  or  the 
note  of  a  firm  of  which  he  was  a  member. 
Before  there  can  be  a  contract,  there  must  be 
a  time  when  the  minds  of  tbe  parties  meet. 
If  there  was  an  agreement  that  tbe  note  of 
the  defendant  was  to  be  used  to  take  up  the 
note  of  her  husband,  It  was  not  a  loan,  but 
an  assumption  by  her  of  the  contract  obliga- 
tion of  her  husband,  and  the  plaintiffs  can- 
not recover."  The  jury  were  also  Instructed 
as  follows:  "Under  the  common  law,  a  mar- 
ried woman  was  Incapable  of  making  con- 
tracts; but  now  a  married  woman  may  make 
any  contract  that  any  one  else  can.  except 
that  she  cannot  be  surety  or  guarantor  for 
her  husband,  or  enter  Into  an  undertaking  In 
his  behalf.  She  may  borrow  money.  Intend- 
ing to  give  it  to  her  husband,  or  use  it  to  pay 
bis  debts,  and  a  note  given  1^  her  for  mmey 
borrowed  for  either  purpose  can  be  recov- 
ered." 

George  EL  Brown.  AlbHt  S.  Walt,  and  Hosea 
W.  Parker,  for  plaintiffs.  Ira  Oolby  ft  Son, 
fbr  dtf  endanl 

PEIASLEE,  J.  "No  contract  or  conveyance 
by  a  married  woman,  as  suretr  or  guarantor 
for  ber  husband,  nor  any  undertaking  by  her 
for  bim  or  In  his  behalf,  shaU'be  binding  on 
her."  Pub.  St  e.  17ft  |  2.  "The  only  rea- 
sonable construction  that  can  be  given  to  the 
exception  In  the  statute  exonerating  a  mar- 
ried woman  from  her  contract  made  In  behalf 
of  ber  husband  Is  one  confining  It  to  con- 
tracts with  third  persons  to  pay  or  guarantee 
the  payment  of  ber  husband's  Indebtedness  to 
them,  and  the  performance  of  bis  contracts 
^th  them."  Farnbam  v.  Fox,  62  N.  H.  673, 
674.  One  purpoGEe  of  tbe  statute  was  "to  re- 
enact  her  common-law  incapacity  to  assume 
hla  contract  obligations,  or  become  a  surety 
or  guarantor  for  their  performance."  Par- 
sons V.  McLane.  64  N.  H.  478,  479,  13  Aa 
68S.  On  the  other  band,  "her  alterable  inten- 
tion to  give  him  the  money  did  not  suspend 
her  legal  capacity  to  hire  It"  WelJs  v.  Fos- 
ter, 64  N.  H.  685.  600,  16  AU.  216.  If  sbe 
hired  the  money  without  apy  agreement  that 
It  should  be  applied  to  take  up  tbe  husband's 
note,  she  was  liable.  Her  intention  to  use  It 
tor  that  purpose  would  not  be  a  part  of  bet 
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contract,  and  wonld  have  no  effect  upon  Its 
rahdlty.  Bat  If,  as  a  part  of  tbe  sffreemot 
to  make  a  loan  to  her,  It  was  stipulated  that 
the  money  ahonld  go  to  pay  lils  debt  to  the 
tenders.  It  vould  be  *tL  contract  with  third 
peisons  to  pay  *  *  *  her  hnsbsnd's  In- 
debtedness to  ttaem,"  and  void  tmOae  the  stat- 
ute^  which  re-enacted  "her  common>lav  inca- 
pacity to  assume  hJs  oontract  obligations."  If 
the  plaintiffs'  version  of  the  contract  was 
true*  the  defendant  was  liable;  while,  if  her 
version  was  ibe  correct  one,  she  was  not  liar 
Wa.  Tbe  decision  of  the  case  depended  np- 
on  -Qie  determination  of  a  disputed  question 
of  tacU  and  the  motion  to  direct  a  radlct 
was  properly  denied. 

The  Instructions  excepted  to  state  tbe  law 
applicable  to  tbe  defendant's  rersltm  of  the 
tacts.  To  return  a  verdict  for  the  defendant 
under  these  InstmctlonB.  the  Jury  must  find 
that  tbe  minds  of  the  parties  met  upon  the 
propoaltloo  that  tbe  proceeds  of  her  note 
were  to  be  applied  to  the  husband's  note. 
The  otiiMr  Instructions  reported  state  the 
law  applicable  to  the  plaintiffs'  evidence.  If 
the  jury  had  found  that  she  borrowed  the 
money,  not  to  take  up  the  husband's  note, 
but  only  with  the  Intention  to  use  It  to  pay 
the  note,  they  would  have  returned  a  ver- 
dict for  tbe  plaintiffs.  The  test  of  liability 
was  whether  the  taking  up  or  payment  of 
the  husband's  note  was  a  part  of  her  con- 
tract with  the  lenders.  The  Jury  were  prop- 
erly Instructed  that  nothing  was  a  part  of 
the  contract,  except  such  things  as  tbe  minds 
of  tbe  parties  met  and  agreed  upon,  and 
that  tbe  defendant's  mere  Intention  to  use 
the  proceeds  of  her  loan  to  pay  her  hus- 
band's debt  would  not  defeat  a  recovery. 
The  charge  Is  not  reported  In  full,  and  it  Is 
presumed  that  tbe  jury  were  fully  and  cor- 
rectly Instructed  as  to  matters  not  made  a 
part  of  the  reserved  case.  Exceptions  over- 
ruled. 

TOUNO,  J.,  'd]d  not  slL  CHASE,  dis- 
sented from  tbe  decision  that  tbe  instruc- 
Uons  were  correct  Tbe  others  concurred. 


(«9  N.  H.  GOB) 

B.  a  WBSOOTT  00.  v.  BBHBT  sC  aL 

(bopreme  Court  of  New  HampsUni.  Hlllaboro. 

March  17,  1899.) 

BANKBUPTCT  ACT— TIHE  OF  TAKING  BFFSOT 
— BFPECT  OP  BTATB  LAW. 

Under  the  bankruptcy  act  of  July  1,  1898, 
piOTidinr  that  it  shonld  take  effect  on  It*  paa- 
SB8&  sod  that  no  petition  forToluntarybankmpt- 
ej  ahonld  be  filed  within  one  month  after  its  pas- 
sage, and  no  petition  for  Inroluntarr  bankraptcy 
ihould  be  filed  within  four  months  after  ita  paa- 
Mge,  and  that  proceedlngv  commenced  under 
state  Inaolrency  laws  before  the  passage  of  the 
act  ahonld  not  be  affected  thereby,  inTOlnntary 
bankruptcy  proceedings,  commenced  In  tlie  state 
courts,  mader  the  prorisionB  of  Pnb.  St  e.  201« 
on  October  IS),  tSdS,  are  absdnte^  void. 

Bill  by  tbe  B.  O.  Wescott  Company  against 
WaXtet  O,  Berry  and  olhen  to  reverse  a  d«- 


crm  of  ttte  probate  court,  and  for  an  InJimC' 
tion  to  restrain  defendant  tarn  acting  under 
certain  bankruptcy  larooeedlngs  bc^an  In  the 
state  court  Defendants  demurred  to  tbe  MIL 

Demurrer  overruled. 

Bill  In  equity  allying  that  the  plaintiffs  are 
a  corporation  organized  muter  the  laws  ot 
this  state;  thst  they  wm  decreed  to  be  In- 
solvent debt(»«  upon  a  creditors'  petition  filed 
in  the  probate  court  for  this  county,  October 
20,  1898,  under  the  provisions  of  chapter  201. 
Pub.  St;  that  the  defendant  Berry  was  ap- 
pointed messenger,  and  as  such  claims  tbe 
plaintiffs*  property;  and  tliat  the  proceedings 
in  tbe  probate  court  are  void.  The  prayer  is 
tar,  a  reversal  of  tbe  decree  of  the  probate 
court  and  an  Injunctlott  to  restr^  Berry 
txam  Interfering  with  the  plaintiffs*  property. 
The  defendants  demurred. 

George  W.  Fresco tt  and  John  B.  Oava- 
naugh,  for  plaintiffs.  Goozge  A.  Wagner,  Wil- 
liam H.  Dmry,  and  Bnmbam,  Brown  &  War- 
ren, tor  defendants. 

TOUNG,  J.  The  power  of  the  several 
states  to  enact  insolvency  laws  Is  subject  to 
the  power  of  congress  to  establish  "uniform 
laws  on  the  subject  of  bankruptcies  through- 
out the  United  States."  Accordingly  a  gener- 
al bankruptcy  act  suspends  state  Insolvency 
laws  from  the  time  It  goes  into  effect  Oham- 
berlaln  v.  Perkins,  51  N.  H.  S36,  840;  Rowe 
V.  Page,  M  N.  H.  190.  The  act  of  congress 
approved  July  1,  1898,  entitled  "An  act  to  es- 
tablish a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  went  "Into  full 
force  and  effect  upon  tte  passage,"  with  tbe 
provlSQ  that  "no  petition  for  voluntary  bank- 
ruptcy shall  be  filed  within  one  month  of  the 
passage  thereof,  and  no  petition  for  involnn- 
tary  bankruptcy  shall  be  filed  within  four 
mouths  of  ibe  passage  thereof.  Proceedings 
commenced  under  state  ins<rfven(7  laws  be- 
fore the  passage  of  this  act  shall  not  be  af- 
fected by  it"  This  provision.  In  respect  to 
the  taking  effect  of  the  act,  differs  materially 
from  tliat  contained  In  the  bankruptcy  act  ot 
March  2,  1807,  wblcb,  by  its  terms,  took  ef- 
fect "as  to  appointment  of  officers  created 
hereby  and  tbe  promulgation  of  rules  and 
general  orders,  from  and  after  the  date  of  the 
approval:  provided,  that  no  petition  or  other 
proceedings  under  this  act  shall  be  filed,  re- 
ceived, or  commenced  before  the  first  day  of 
June,  Anno  Domhil  1867."  The  act  of  1888 
provides  In  terms  that  It  shall  go  *^to  full 
force  and  effect  upon  its  passage."  The  pro- 
viso simply  postpones  the  time  when  the 
rlgbto  secured  by  It  to  both  debtors  and  cred- 
itors may  be  exercised.  The  rights  them- 
selves accrued  from  the  passage  of  the  act 
and  there  is  no  apparent  reason  why  It 
should  go  Into  effect  on  one  date  for  debtors 
voluntarily  availing  themselves  of  its  provi- 
sions, and  on  a  date  three  months  later  for 
creditors  desiring  to  put  their  debtors  Into 
bantonptcy.   If  audi  were  the  Intentlm  tit 
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tiie  law,  there  wonld  be  a  period  of  three 
montlie  In  which  the  act  of  congresB  would 
rontrol  the  proceedlnsa  if  they  were  begun 
bj  tiie  debtor,  and  the  state  law.  if  they  were 
begun  b7  credlton;  and.  If  within  tbli  time 
creditors  filed  a  petition  under  the  etate  law, 
the  debtor  might  oust  the  state  court  of  Ju- 
risdiction by  voluntarily  filing  a  petition  un- 
der the  bankruptcy  act  The  proTlslon  tliat 
"proceedings  commenced  under  state  IusoItct- 
ej  laws  before  the  passage  of  this  act  shall 
not  be  affected  by  It"  seems  conclusive  evi- 
dence that  this  was  not  the  Intention  ot  con* 
gte«;  for  the  provision  that  this 'act  ehall 
not  affect  proceedings  begun  under  the  state 
law  before  Its  passage  necessarily  Implies 
that  no  proceedings  can  be  brought  under 
state  insolvency  laws  after  that  date.  Uann- 
facturlng  Oo.  v.  Hamilton.  172  Mass.  178,  Bl 
N.  B.  52&.  Chapter  201.  Pub.  St.  was  sus- 
pended October  20.  1888,  when  the  plalntlfiV 
creditors  filed  tbelr  petition,  and  aU  proceed- 
ings nnder  It  were  void.  Demurrer  overruled. 


FKASLBB,  J.,  did  not  slL 
eoii'ed. 


The  others  con- 


(71  Ocmn.  BIT) 

0DHMIN08  et  aL  V.  OLBASOM. 
ffliiureuie  Court  ot  Errors  of  Connectlcot.  Feb. 

18.  1900.) 

ruaDING— COHUON  COUNTS— PROMISSORT 
NOTB— BIU<  OF  PARTICULARS. 

Under  Practice  Book.  p.  12,  f  1.  role  2.  per- 
adtting  the  use  the  common  counts  for  the 
commeocement  of  an  action  when  any  one  of 
these  coonts  is  an  appropriate  general  itate- 
ment  of  the  real  cause  of  action  on  which  the 
plaiatiCr  relief  a  demand  eote  of  dtfendant  pay- 
able to  plaiDtiff.  the  considnation  of  which  WM 
Cor  goods  sold.  Is  a  noper  item  of  a  UU  of  par- 
tienlars  filed  under  the  common  counts. 

i^peal  tmn  dty  eport  of  Hartford;  Leon- 
axd  Morse,  Judge. 

Action  by  CommtiigB  ft  Oarvln  against  Wll* 
Uam  Oleason,  on  tiie  common  counts,  to  recov* 
er  for  goods  sold.  Prom  a  Judgment  for  plaln- 
tUfB;  defendant  appeals.  Affirmed. 

Andrew  J.  Brought  Jr..  for  appellant 
r rands  H.  Parker,  for  appellees. 

HAIjU  J*  The  (Hily  qneatlon  raised  by  this 
iwpeal  Is  whether  the  defeodanf s  demand 
note,  payaUe  to  the  plaintiffs'  order,  was  a 
I«oper  Item  of  the  bill  of  particulars  filed  un- 
der the  common  counts.  Rule  2,  i  1,  p.  12, 
Practice  Book,  permits  the  use  of  the  form  of 
complaint  called  the  *'eommxm  counts,**  con- 
taining nine  cansea  of  action  (form  8S),  for  the 
commencement  ot  an  action,  when  any  one  of 
these  counts  is  an  antropriate  general  state- 
ment of  tb»  real  cause  of  action  upon  which  the 
plaintiff  rdies.  Under  this  rule,  as  construed 
by  this  court  In  several  recent  cases,  certain 
conditions  are  imposed  upon  the  plaintiff  who 
naakes  use  of  tikis  form  of  comjdalnt  The 
complaint  In  the  jnesent  action  would  be^  at 
common  law,  an  incomplete  statemuit  of  a 
eanse  of  action  for  want  of  an  allegatloa  ot  a 
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promise.  It  Is  insufficient  under  tite  practice 
act,  for  want  of  the  complete  statement  of 
facts  required.  These  penalties  or  conditions 
are  that  the  defendant  may  not  take  a  jndg- 
ment  by  default  until  he  has  ffied  a  proper  bin 
of  particulars,  or  such  further  statement  as 
may  be  necessary  to  show  his  cause  of  action 
as  fully  as  Is  required  in  other  cases;  that  he 
cannot  require  the  defendant  to  plead  to  the 
complaint  until  such  bill  of  particulars  or  fur- 
ther statement  has  been  filed;  that  upon  the 
filing  of  the  bill  of  particulars,  all  of  the  com- 
mon coimts  not  applicable  thereto  shall  be 
stricken  out;  that  he  may  not  by  bill  of  par- 
ticulars or  by  amendment  add  any  cause  of 
action  or  demand,  the  true  character  of  which 
Is  not  appropriately  described  In  a  general 
way  by  some  one  of  the  counts;  that  a  cause 
of  action  contained  In  the  bill  of  particulars  or 
amended  complaint  which  appears  upon  Its 
face  not  to  be  appropriaMy  described  or  stat* 
ed  by  some  one  of  the  counts  may  be  stricken 
out  upon  motion  of  the  defendant  Breweries 
Corp.  V.  Baker.  68  Conn.  837-818.  36  AtL  768; 
Brewster  v.  Aldrlch,  70  Conn.  63,  88  Atl.  8&1; 
Goodrich  V.  Stanton.  71  Conn.  418-424.  42 
AtL  74;  Goodrich  v.  Alfred,  72  Conn.  257,  4S 
AtL  1041.  It  follows  from  what  has  been 
said  that  before  the  plaintiffs  were  entitled  to 
the  Judgment  rendered,  It  should  have  been 
made  to  appear,  not  only  that  they  bad  a  right 
of  action  against  the  defendant  apon  one  or 
more  of  the  common  counts,  for  the  amount 
recovered,  but  also  that  the  one  or  more  of  the 
common  counts  which  described  In  a  general 
way  such  cause  of  action  was  an  appropriate 
general  statement  or  description  of  the  real 
character  of  the  demand  or  right  of  action  set 
forth  in  the  note  contained  In  the  bill  of  par- 
ticulars. It  Is  admitted  by  the  defendant's 
answer  that  the  only  consideration  of  the  note 
was  an  Indebtedness  for  merchandise  sold  to 
the  defendant  by  the  plaintiffs.  The  meitt 
giving  of  a  negotiable  note  doea  not.  In  the  ab- 
sence of  any  special  agreement  to  that  effect, 
and  while  the  note  is  held  the  paye^ 
merge  or  extinguish  the  original  Indebtedness 
or  cause  of  action  which  formed  the  consld- 
eraUon  of  the  note.  Bill  v.  Porter.  9  Conn. 
25^;  Usher  t.  Waddlnghsm,  62  Onm.  412^ 
436,  26  AtL  68&  The  plaintiffs  had,  there- 
fore, a  T^ht  ot  actum  for  goods  scdd  tqwn  Om 
original  taidebtedness  for  whldi  the  note  was 
glvm.  In  Goodrich  t.  Stanton,  supra,  this 
court  said  that  none  ot  the  coimts  In  this  form 
<^  complaint  contained  an  aronvl&ts  descrip- 
tion of  the  rlj^t  of  action  i^on  the  collateral 
promise  of  an  Indorse?.  Bntwe  think  that  On 
UablU^  of  the  maker  of  a  promissory  note  giv- 
en by  ttie  def  aidant  to  tbe  piatntUC,  and  tiie 
consideration  of  wbldi  Is  the  cause  of  actkn 
named  In  one  of  the  common  counts,  is  snffl- 
cientiy  described  tiiat  fMm  of  complaint, 
and  that  such  a  note  Is  a  proper  item  of  a  bOl 
of  particulars  filed  under  the  common  counts 
of  the  practice  act  In  tha  hands  of  tbe  idaln- 
tiffs,  the  note  of  the  defendant,  nnder  the  dr- 
cum  stances  of  this  case,  was  no  more  than  a 
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written  promise  to  pay  at  a  fixed  time  a  cer- 
tain sum,  as  tbe  price  of  tbe  goods  which  he 
bad  purchased,  or  a  written  acknowledgment 
Qiat  a  certain  sum  was  then  due  tbe  plaintiffs 
from  the  defendant  upon  an  account  stated 
between  them.  The  count  for  goods  sold  and 
delivered,  and  that  for  a  balance  due  on  ac- 
count stated,  contained  an  appropriate  general 
statement  of  tbe  defendant's  liability  as  maker 
of  tbe  note  In  question.  No  error.  Tbe  other 
judges  concurred. 


<73  Cobb.  B961 

HUMASON  fit  ox.  T.  ANDBBWS  et  aL 

(Smreme  Ooort  of  Errors  of  Connectieat.  Feb. 
18,  1900.) 

WIXiLS— CONSTRUCTION— JOINT  LTOAOT— TEN- 
ANTS IK  COMMON—SURVIVORSHIP. 
Where  testator's  will  gave  the  use  of  his 
estate  to  his  two  dani^ters,  M.  and  J.,  share 
Bad  share  alike,  duiing  their  lives,  there  being 
no  contrary  intention  expressed,  they  Uke  as 
tenants  in  common,  and  od  tbe  death  of  one  the 
other  is  not  entitled  to  the  entire  Income. 

Appeal  from  court  of  common  pleaa,  Hart- 
ford county;  William  S.  Case,  Judge. 

Action  by  Charles  A.  Humaaon  and  wife 
against  Philo  Andrews,  administrator  with 
tbe  will  annexed  of  Tbomaa  Burrlll,  deceased, 
and  otheni.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.  Bereraed. 

Bernard  F.  Caffney,  for  appellant!.  Frai^k 
L.  Hungerford,  tor  appellees. 

HALL,  J.  Tbe  plaintiffs  are  seeking  by 
this  action  to  recover  from  the  administrator 
of  the  estate  of  Thomas  Burrlll  one-half  of 
the  Income  of  said  estate  received  by  said  de- 
fendant since  the  death  of  the  testator's 
daughter  Mary  Martin.  The  right  of  tbe 
plaintiffs  to  recover  depends  upon  tbe  right 
of  Julia  Humason  to  receive  the  entire  income 
from  her  father's  estate  after  tbe  death  of 
her  sister  Mary  Martin,  by  reason  of  tbe  fol- 
lowing language  of  the  second  clause  of  the 
wlU  of  Thomas  Burrlll:  "Second.  I  give  to 
my  daughters  Mary  Martin  and  Jnlia  Huma- 
son tbe  use  and  improvement  of  all  my  estate, 
after  the  death  of  my  said  wife,  share  and 
share  alike,  for  their  sole  and  separate  use 
(indeiwndent  of  the  control  of  their  husbands), 
during  their  natural  lives.  *  *  *"  It  a 
tbe  claim  of  the  plaintiffs  that  It  was  the  In- 
tention of  tbe  testator,  as  shown  by  tbis  lan- 
guage, and  by  such  drcumatances  apparent 
upon  the  record  as  may  properly  be  consid- 
ered, that  upon  tbe  death  of  either  of  his  said 
daughters  the  survivor  should  take  tbe  en- 
tire Income  of  the  estate  during  her  life.  Tbe 
defendant  insists  that  no  such  Intention  Is  ex- 
pressed by  the  language  of  tbe  will,  and  Qiat 
the  clause  in  question  gives  to  Julia  Huma- 
son no  other  interest  in  tbe  Income  of  tbe  es- 
tate than  the  right  to  oue-balf  of  the  same 
during  her  own  life.  It  Is  a  general  mie  of 
construction  that,  "under  a  legacy  given  to 
Mveral  nomlnaUm,  to  be  equally  divided  be- 


tween them,  they  take  prima  facie  severally 
as  tenants  in  common,  but  that  this  presump- 
tion obtains  only  in  tbe  absence  of,  and  not  In 
opposition  to,  a  contrary  Intent  apparent  from 
the  whole  will,  viewed  In  tbe  light  of  tbe  sur- 
rounding circumstances,  so  far  as  they  may 
properly  be  taken  into  consideration."  Bock- 
well  T.  Bradsbaw,  87  Conn.  8-17,  84  AU.  700. 
It  Is  also  a  general  rule  that,  when  a  legacy 
Is  given  to  several  persons  as  a  class,  the 
share  of  a  deceased  legatee  goes  to  tbe  sur- 
vivors. "Prima  facie  Joint  legatees  take  as 
a  class;  otherwise,  where  tbe  legacy  Is  given 
to  them  as  tenants  In  common.  All  these 
rules,  however,  yield  to  the  manifest  Intui- 
tion of  the  testator,  as  gathered  from  the 
whole  will,  viewed  In  tbe  light  of  the  sur- 
rounding circumstance"  Bolles  v.  Smith,  88 
Conn.  217-219;  Bill  v.  Payne,  62  Conn.  140- 
148,  25  AU.  864;  Morris  v.  BoUes,  65  Oonn. 
45-62,  31  Aa  538.  In  Jacobs  v.  Bradley,  26 
Oonn.  305,  the  gift  of  tbe  Income  was  to  !«. 
and  hlB  wife,  H.,  during  their  natural  Uvea, 
and  th^  were  held  to  take  as  joint  legatees, 
but  there  was  no  provision  that  the  Income 
should  be  equally  divided  between  them.  In 
Bolles  V.  Smith,  supra,  the  gift  of  the  residue 
was  to  v.,  and  T.,  "sons  of  my  late  broth- 
er, R.,  *  ♦  •  equally,  •  •  •  by  their 
paying  the  legacy  bequeathed  to  my  wife,  and 
also  the  legacies  hereinafter  named."  The 
court  decided  tbe  I^:8cy  to  be  joint  because 
the  only  condition  upon  which  It  could  take 
effect  was  tbe  assumption  by  tbe  legatees  of 
a  Joint  obligation  to  pay  tbe  other  legades, 
and  provide  for  the  widow;  holding  that  the 
Imposition  of  that  condition  dearly  indicated 
that  the  testator  Intended  that  the  legacy 
should  be  Joint  That  the  legacy  given  by 
this  dause  of  tbe  will,  without  tbe  provision 
imposing  such  conditional  Joint  obligation  ujh 
on  tbe  legatees,  would  not  have  been  consid- 
ered a  Joint  legacy,  Is  plainly  Intimated  by 
this  language  of  tbe  opinion.  "But  the  will 
names  all  the  sons,  and  provides  that  they 
shall  take  equally.  That  alone  Indicates  an 
IntenUon  that  they  should  take  as  tenants  In 
common."  In  the  case  before  us  tbe  gift  was 
to  tbe  testator's  daughters,  naming  them,  and 
the  income  was  to  be  divided  equally  between 
theuL  Tbe  phrase,  "share  and  share  alike," 
occurs  both  In  the  seomd  and  In  the  fourth 
dauses  of  tbe  will.  In  tbe  latter  It  dearly 
means  that  the  three  grandchildren  shall  take 
I  severally  one-third  of  the  residue  of  the  es- 
;  tate.  We  see  no  reas<m  why  the  same  words 
!  in  the  second  dause  should  not  mean  that 
one-half  of  tbe  income  of  the  estate  Is  ^ven 
;  to  each  of  tbe  two  daughters.  Under  the  gen- 
I  eral  rules  of  construction  above  cited,  we 
think  the  Income  was  not  given  to  them  Joint- 
ly, but  severally,  as  tenants  in  common, 
that  each  of  the  daughters  took  Individually, 
and  not  as  a  member  of  a  dass.  We  discover 
nothing  in  the  language  of  the  will  or  the  at- 
tendant dnnimstances  to  indicate  a  contrary 
Intention  of  tbe  testator.  The  court  of  com- 
mon pleas  erred  In  overruUng  tbe  demurrer. 
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Ukd  deciding  that  the  plaintiff  waa  entitled  to 
lecoTer. 

In  the  prewnt  milt  It  Is  ivoper  for  ni  to 
construe  this  will  only  for  the  purpose  of  de> 
termlnlng  the  qaestlon  of  the  right  of  the 
plaintiffs  to  the  entire  income  of  the  estate. 
To  whom  the  administrator  should  now  pay 
the  money  In  his  hands,  and  whether  one- 
faaU  of  the  estate  should  now  be  distributed 
to  the  grandchildren  according  to  the  provl- 
tions  of  the  fourth  claose  of  the  will,  are 
questions  whidb  cannot  be  decided  In  this  ac- 
tion. Error,  and  judgment  lerersed.  The 
other  Jodges  concnired. 


(73  CODD.  B7S) 

STATB  ex  ret  MORIARTT  fiOIITH. 

(Supreme  Court  of  Errors  of  GonnectlcDt.  Feb. 
13.  1900.) 

OmCERB-STTPnRINTBNDSNT    OF  STRBKTS- 
RKMOVAX.-D  BHURRBR— A3SIONUBNT8 
or  CA.USB--APPBAL. 

1.  In  quo  warranto  for  asarpiog  the  office  of 
superintendent  of  streets  of  a  cl^,  defendaot's 
plea  alleged  that  the  relator  at  one  time  held  the 
office,  but  tliat  at  a  meeting  of  the  common 
cooncU  charges  of  Incapadty  were  preferred,  and 
he  was  instructed  to  appear  betore  the  common 
cooucfl;  that  he  failed  to  do  so.  and  after  a  full 
hearing  ft  was  voted  that  the  relator  be  removed 
from  toe  ofBce;  whereupon  defendant  was  duly 
elected  thereto,  and  has  since  continued  to  oc- 
cupy it  Beld,  on  demorrer.  that  the  plea  was 
sufficient,  since  It  showed  a  prima  fade  title  in 
defendant  to  the  office. 

2.  A  demurrer  to  the  itfea  assigned  as  cause  of 
demurrer  that  it  did  not  STer  any  by-law  or  or* 
dinance  of  the  common  conndl  providing  the 
mode  of  procedure  for  the  remoTsl  of  snch  offi- 
cer. Held,  that  it  was  error  for  the  conrt  to 
treat  aocb  assignment  aa  eqairaleut  to  a  positive 
allegation  of  fact  that  no  such  by-law  or  ordi- 
nance existed. 

8.  Hie  charter  of  a  dty  authorized  the  com- 
mon council  to  remove  certain  officers,  including 
tite  luperintendent  of  streets,  "for  *  *  *  in- 
capscity  or  otlier  Just  cause,  but  no  officer  shall 
be  removed  upon  any  charge  preferred  smlnst 
him  without  notice  sad  a  hearing."  Held,  that  a 
removal  of  the  saperintendent  of  streets  by  the 
eoondl  was  not  invalidated  tiy  the^absence  of  an 
ordinance  prescribing  the  mode  of  snch  removal, 
where  the  action  of  tlie  common  coundt  was  in 
proper  form,  and  infringed  no  rights  of  the  in^ 
emnboit 

Appeal  from  auperior  court,  Windham  coun- 
ty; Milton  A.  Shumway,  Judge. 

Information  In  the  nature  of  quo  warranto 
by  the  state,  on  the  relation  of  Michael  Mo- 
riarty,  to  determine  the  title  of  Barrak  K. 
Smith  to  the  office  of  superintendent  of  streets  ' 
of  the  city  of  Putnam.  Upon  the  relator's  de- 
murrer to  the  defendant's  plea.  The  court 
snstained  the  demurrer,  denied  a  motion  to 
amend  the  plea,  and  rendered  Judgment  of 
ouster,  from  which  the  defendant  appealed 
Cor  alleged  erron  In  tlie  rulings  of  the  court 
Screraed. 

Hm  lnformati<m  allies  that  the  relator 
waM,  on  the  8th  day  of  March,  1808,  an  elector 
at  tUa  state,  a  resident  and  dtlzen  of  the  dty 
of  Putnam,  and  had  all  the  quallfleatlons  re- 
quired by  law  to  mOSm  him  to  be  appolutsd 


by  the  ounmon  eoundl  of  said  dty  to  the  at' 
flee  of  superintendent  of  streets,  sldewalfca^ 
and  sewers  of  said  dty  for  the  tenn  ending 
upon  the  first  Monday  In  January,  1900,  and 
to  bold  said  office  for  the  term  aforesaid:  that 
on  said  day  he  was  duly  appointed  by  the  com 
mon  council  of  the  said  city  to  said  office  f<» 
tbe  said  term;  that  he  accepted  said  app<rint- 
ment,  duly  qualified,  and  entered  upon  the 
discbarge  of  Its  duties;  that  notwithstanding 
said  appointment  and  acceptance,  Barrab  K. 
Smith,  on  the  8th  day  oC  June,  1896,  and  con- 
tinuously from  thence  hitherto,  without  any 
I^al  warrant  dalm,  or  right,  has  used  and 
OEercIsed,  and  still  does  use  and  exercise,  the 
office  of  superintendent,  etc.  ot  said  dty  for 
the  term  aforesaid.  In  place  of  said  Michael 
Morlarty,  and  claims  to  be  auch  superintend- 
ent In  place  of  said  M(»iarty.  and  to  have, 
use,  and  enjoy  all  the  liberties,  rights,  privl- 
legea  and  franchisee  to  said  office  pertaining, 
concerning  which  aald  office,  liberties,  rl^ta, 
privileges,  and  franchises  the  said  Smith,  for 
all  tbe  time  aforesaid,  bad  usurped,  and  does 
still  usurp,  at  Putnam,  to  the  dunage  and 
prejudice  ct  the  tlghta  <tf  the  said  dty  of  Put- 
nam and  said  relator,  and  against  the  peace 
of  this  state.  Upon  this  information  the  court 
issued  a  rule  to  tbe  said  Barrak  K.  Smith, 
the  defendant,  to  show  cause  **why  he  uanrpa, 
and  by  what  warrant  he  claims  to  have,  use, 
Mid  enjoy,"  the  said  office.  On  the  day  nam- 
ed the  defendant  appeared,  and  Showed  cause 
by  a  plea  aa  follows:  "And  now  the  said 
Barrak  K.  Smith  comea  into  court,  by  bis  at- 
torneys, and  protests  that  aald  InfmniatUm  is 
not  auffldent  in  the  law.  so  that  he  la  not 
bound  to  answer  thereunto,  yet  for  plea  and 
answer  thereto  salth  that  the  state  of  Connec- 
ticut ought  not  to  implead  him  by  reason  of 
the  premises  in  said  information  contained, 
because  he  says  that:  (1)  Though  true  it  la 
that  tbe  said  Michael  Morlarty,  the  relator 
tb»eln.  was,  on.  March  8,  1896,  and  for  a 
long  time  prior  thereto  had  beeOf  and  erer 
since  has  craitlnaed  to  b^  a  real^nt  of  tbe 
town  and  dty  of  Patnam  and  an  elector  of 
the  state  of  GminecticQt,  and  that  aald  Mo- 
rlarty's  name,  <m  the  day  and  year  aforeaald, 
was  enrolled  upon  the  r^atsy  list  of  aald 
town  and  dtj  of  Putnam  as  a  Toter  thereof, 
and  that  he  bad  the  qualifications  required 
by  law  to  entitle  him  to  be  appointed  by  flie 
common  council  of  aald  dty  to  tbe  office  of  »• 
perintendent  of  afreets,  atdewalks,  and  sew- 
ers of  said  dty  for  the  torn  oodlng  the  first 
Monday  of  January,  1900,  and  to  hold  said 
office  afores^d.  for  tbe  term  afttresald,  and 
that  said  Michael  Morlarty  aec^ted  aald  ap- 
pointment duly  qaallfled  aa  required  by  law. 
and  entered  tqipn  the  dlscbatge  of  hla  dntlea 
thereunder.  But  the  defei^ant  aaya  that  on 
tht  19th  day  ct  May,  189B»  chargaa  were  re- 
ferred at  a  meeting  of  tiw  oommon  ooandl  of 
tbe  aald  dty  of  Putnam  against  ttw  aald  XI- 
diad  Moriarty  aa  anpoElntaident  Di  atreeta, 
sldewalkB,  and  aewera,  alleging  Incapadty, 
and  that  ba  was  tnoonvetent  to  1111  bis  wM 
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(rfBce.  and  tbat  at  said  meeting  It  -waa  voted 
*that  the  said  Michael  Morlarty  be  instructed 
to  appear  before  the  common  council  at  tiie 
next  meeting,  June  7,  1808,  at  7:80  o'clock  In 
the  evening,  then  and  tbore  to  show  cause.  If 
any  be  had,  why  he  should  not  be  removed 
ttom  hlB  said  ofBce  because  of  Incapacity  or 
other  proper  cause.'  And  a  true  and  attested 
copy  of  said  vote  was  given  to  said  Michael 
Morlarty  on  the  succeeding  day  by  the  city 
dnk,  who  made  proper  record  thereof,  aa  re- 
quired by  the  charter  of  said  dty.  (2)  At 
said  meeting  of  the  common  council  on  the 
7th  day  of  June,  1898,  a  full  hearing  was  had 
upon  the  matters  set  forth  and  charged  in 
s^d  vote,  notice,  and  recorA  against  said  Mi- 
chael Morlarty,  and,  although  said  Mlehft^ 
Morlarty  had  due  notice  of  said  hearing,  and 
was  instructed  to  appear,  yet  he  failed  to  ap- 
pear at  said  time  to  answer  to  said  charges, 
ta  show  cause  why  he  should  not  be  rranoved 
from  his  said  office;  At  said  meeting  it  was 
moved  by  Alderman  Moree,  and  ordered,  that 
the  case  of  Michael  Morlarty  be  now  consid- 
ered, and  that  a  vote  be  taken  by  ballot  It 
was  thereupon  voted  by  said  common  council 
that  Michael  Morlar^,  superintendent  of  the 
streets,  sidewalkB,  and  sewers,  Is  hereby  de- 
clared to  be  an  incompetent  person  to  fill  his 
said  office,  and  that,  due  notice  Iiavlng  been 
given  said  Mlcha^  Morlarty  to  appear  at  this 
meeting,  and  answer  to  the  charge  ot  Inca- 
pacity or  other  Just  cause,  the  said  Michael 
Morlarty  Is  hereby  removed  from  said  office 
because  of  Incapacity,  and  the  said  office  of 
superintendent  of  streets,  sidewalks,  and  sew- 
ers la  hereby  declared  to  be  vacant'  Said 
vote  was  taken  by  ballot,  as  above  ordered, 
and  resulted  in  five  votes  In  flwor  of  said 
vote  and  Aiur  against  said  vote.  The  said 
vote  was  thereupon  approved  by  the  mayor, 
and  said  Bflchael  Morlarty  was  In  manner 
aforesaid,  after  due  notice  as  aforesaid,  re- 
moved from  said  office,  and  said  o&c6  became 
and  was  dedared  vacant  (S)  At  s^d  meet* 
lug,  after  the  <^ce  of  snperlnteodent  at 
streets,  sidewalks,  and  sewers  Iiad  been  d^ 
clared  to  be  and  was  vacant  It  was  thereupon 
voted  by  the  cnnmon  ooundl  to  proceed  to 
dect  a  superintendent  of  streets,  sidewalks, 
and  sewers,  and  a  ballot  waa  then  taken, 
which  resulted  as  follows:  Whole  number  of 
votes  caat  flve^  of  which  number  Barrak  K. 
Smith  had  five,  and  was  declared  to  be  duly 
elected  to  the  office  of  superintendent  of 
streets,  sidewalks,  and  sewers  of  the  dly  of 
Putnam.  And  upon  the  8th  day  of  June,  1898, 
the  defendant  accepted  said  appointment  and 
duly  qualified  as  Is  reqiUred  by  law,  all  of 
which  Is  fully  set  forth  in  the  records  and  do- 
ings of  the  meeting  of  said  common  council 
in  the  records  of  said  city,  duly  attested  by 
the  clerk  thereon;  and  the  said  defendant 
then  had  and  now  has  all  the  qualifications 
required  by  law  to  entitle  bim  to  be  appoint- 
ed by  the  common  coundl  of  said  to  his 
■aid  office,  and  to  hold  said  office,  and  exei^ 
die  the  datlei  tbereofL  And  be  thereupon  tn* 


teved  upon  the  discbarge  of  aald  duties,  and 
has  ever  since  contdnued  to  dlsdiarge  the  du- 
ties ot  said  office,  and  said  defaidant  has 
ever  since  claimed  and  does  now  dalm  to  be 
and  la  the  superintendent  of  streets,  side- 
walks, and  sewers  of  said  dty  of  Putnam,  and 
had  the  right  to  use  and  does  use  and  exer- 
cise the  rights,  powers,  and  duties  pertaining 
to  said  office.  And  this  defendant  denies  that 
he  has  ever  exerdsed.  claimed,  usurped,  or 
now  exerdses,  claims,  or  usurps,  any  office  of 
superintendent  of  streets,  sidewalks,  and  sew- 
ers of  the  dty  of  Putnam  of  or  rightly  belong- 
ing to  the  relator.  (4)  Whldi  things  the  de- 
fendant la  ready  to  v^lfy  as  the  court  shall 
award,  and  thereupon  be  prays  that  said  of- 
fice, privileges,  and  franchises  may  be  adjudg- 
ed to  him,  and  that  he  may  be  dismissed  by 
the  court  of  and  from  the  premises  charged 
upon  him  aa  aforesaid."  To  this  plea  tlie  at- 
torney demurred  like  this:  "And  now  the 
said  John  L,  Hunter,  state  attorney,  who 
prosecutes  In  this  b^ialf  at  the  relation  of 
Mlchad  Morlarty,  defends,  pleads,  and  says 
that  the  defendanVs  plea  and  matters  therein 
contained  are  insufficient  in  the  law,  and  foi 
causes  of  demurrer  specially  assigns  the  fol- 
lowing, that  Is  to  say:  Fot  that  the  said  plea 
does  not  aver  w  show  any  authority  in  the 
common  council  of  the  dty  of  Putnam  to  do 
any  of  Qie  acts  averred  in  said  plea  to  have 
been  done  by  it  by  virtue  of  which  It  is  claim- 
ed that  the  relator  was  removed  from  said 
office  of  sup^lntendent  of  streets,  sidewalks, 
and  sewers,  and  the  defendant  elected  there- 
to in  his  place  and  stead;  and  also  for  that 
said  plea  does  not  aver  and  set  forth  any  by- 
law or  ordinance  of  said  city  existent  at  the 
time  of  said  action  of  tiie  conmum  coundl  pro- 
viding the  mode  to  be  pursued  for  the  re- 
moval of  any  officer  of  said  dty,  and  espedal- 
ly  the  superintendent  of  streets,  sidewalka 
and  sewers,  for  cause;  and  also  for  that  aald 
plea  does  not  aver  that  any  specifications  sd- 
ting  forth  the  ground  of  said  Moriar^a  al- 
leged incapacity  were  ever  served  upon  bim, 
or  that  any  such  specifications  were  filed  at 
aaXA  alleged  hearing,  or  considered  by  aald 
council;  on  the  contrary,  for  that  It  doea  ap- 
pear in  said  plea  that  the  said  Morlarty,  in 
hla  absence,  was,  by  vote  of  said  common 
council,  declared  to  be  a  person  Incompetent 
to  fill  his  said  office,  and  was  by  said  vote 
further  declared  by  said  conmion  coundl  to 
be  removed  from  his  said  office  for  incompe- 
tency, so  that  the  said  Moriarty  was  tried  and 
condemned  solely  upon  the  Issues  presented 
In  said  notice  served  upon  him  to  appear  and 
show  cause  why  he  should  not  be  removed 
from  his  said  office  for  incompetency,  or  other 
propter  cause;  and  also  for  that  It  appears  in 
aald  plea  that  the  common  council,  in  Its  ac- 
tion with  reference  to  the  removal  of  said 
Moriarty  as  therein  av^red,  did  not  ad  Ju- 
dicially as  a  court  of  Impeachment  duly  met 
and  organized  for  that  purpose,  but  as  a  legis- 
lative body;  and  also  for  that  It  mfpeaxa  in 
aald  plu  that  tba  ao-caUed  'Jndgmenf  rtar 
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teed  by  said  common  coandl  flndlng  the  nld 
HoElartr  cnllly  of  Inennpeteiicy,  and  Iti  Jaif 
meat  tbereon,  remorring  him  from  hU  nlA  <rf- 
fle^  vttB  not  rendered  wparately.  bat  as  a 
■In^e  vote  or  act  of  nM  common  coDneD; 
and  alio  tor  fh$t  aald  plea  In  other  respecta  li 
nnofftaln,  defeetlTe,  and  tnfonnal.— and  time* 
tore  he  pnys  Judgment"  The  court  snstaln- 
talned  this  demmrer,  refosed  to  permit  the 
defendant  to  amend  the  plea,  and  rendmd 
Judgment  ct  onater  against  blm.  The  defend- 
ant appeals. 

Elliot  B.  Simmer,  for  appellant  Chariaa  B. 
Searia.  for  appellee. 

ANDBBW8,  a  J.  (after  stating  the  facts 
as  above).  We  think  ttiefe  Is  manifest  error 
In  the  record  before  as.  The  demurrer  to  the 
defendants  plea  ibonld  have  been  oTermled. 
The  diarto'  of  the  dty  of  Putnam  provides 
tbat  thB  common  coandl  may  appoint  certain 
offleera,  among  others  a  saperintndent  of 
streets,  sidewalks,  and  sewers,— and  for  their 
eompensatlMi,  and  tiien  provides:  **And  aU 
said  ofllcers  may  be  removed  for  malfeasance 
In  office,  ne^lMt  of  duty.  Incapacity  or  other 
Jnst  caose,  bat  no  officer  shall  be  removed  up- 
on any  charg«  preferred  against  him  without 
notice  and  a  hearing."  The  ple&  shows  that, 
tiie  relator  was  at  one  time  the  saperlntoident 
«f  streets,  sidewalks,  and  sewers  m  the  dty 
af  Pntnam;  that  at  a  meeting  of  the  oooimcm 
coandl  of  tbat  dty  held  on  the  19tb  day  of 
Hay,  ISBdk  **cliarg«a"  were  preferred  against 
hlffl  as  sndi  (rfBcer,  alleging  Incapadty.  and 
that  he  was  Incmnpetent  to  fill  said  office;  that 
at  said  meeting  It  was  voted  tint  the  relator 
be  Instructed  to  appear  before  the  common 
council  at  tta  next  sabseqnent  meeting  on 
Jane  7,  1898,  ttien  and  there  to  i^w  canoe. 
If  any  he  had,  why  be  diotdd  not  be  removed 
from  his  said  olBeo  beeanae  of  Ineompetoncy. 
or  otber  proper  canae;  and  that  a  tma  and 
attested  copy  of  said  vote  was  given  to  the  re- 
lator on  ttM  Collowlng  day  by  the  dty  clerk, 
as  appears  by  the  record  of  the  dty.  The  plea 
flien  goes  on  to  aver  that  at  the  said  sabse- 
qnent meeting  *^  ftiU  hearing  was  had  upon 
the  matters  set  forth  and  charged  in  said 
vote,  notice,  and  record,  and,  although  the  said 
relator  bad  notice  of  said  bearing,  and*  was 
Instructed  to  appear,  yet  he  failed  to  appear 
at  said  time  to  answer  to  said  charges,  or 
show  cause  why  be  should  not  be  removed 
from  his  said  office";  that  at  the  said  meeting, 
by  a  vote  lawfully  passed.  It  was  voted  that 
tb»  relator,  **the  said  Michael  Morlarty,  Is 
hereby  removed  from  bis  office  because  of  In- 
capacity, and  the  said  office  of  soperlDtendent 
of  streets,  ddewatfcs,  and  sewers  ta  hereby 
declared  vacant."  Afterwards,  and  while  the 
said  office  was  vacant  the  plea  shows  that  the 
defendant  was,  by  a  lawful  vote,  elected  to 
that  office.  These  averments  show-^rfma 
fiide,  at  least— a  good  title  In  the  defendant 
to  the  office  of  superintendent  of  streets,  8lde> 
walks,  and  sewers  to  the  city  of  Pntnam;  and 
opon  that  title  the  defendant  should  have  had 


Judgment  m  Us  favor  dtsmlsstog  the  faiforma- 
tkm. 

In  his  memorandum  of  decision  on  the  de- 
murrer the  Judge  says  be  ousttined  ttie  de- 
murrer on  the  ground  that  the  ^ea  does  oot 
aver  any  by-law  or  «dtnanc«  of  ttw  dty  of 
Pntnam,  existent  at  th«  time  of  the  action  of 
the  common  coandl,  providing  the  mode  to 
be  pursued  for  the  removal  fron  office  of  the 
superintendent  of  streets,  sidewtiks,  and  sew- 
ers for  cause;  and  also  on  the  ground  that  tiie 
pica  does  not  aver  tbers  were  any  spedflca- 
tlons  wetOng  forth  the  grooBd  of  the  relator's 
tocapadty,  or  tbat  any  snCh  vedflcatlons  wen 
filed  at  the  alleged  hearing,  at  conatdend  by 
the  common  coundL  This  memorandnm  men- 
tions, as  win  be  seen  by  comparison,  some  of 
the  causes  assigned  toe  the  demorrw.  These 
causes  of  demurrer,  it  Is  to  be  observed,  do  not 
allege,  as  a  matter  of  (act,  that  such  l^^laws 
or  ordinances  did  not  cdsi  nor  that  the  com- 
mon council  did  not  conform  to  them,  nor  tbat 
spedfl cations  were  not  considered;  but  tbat 
there  Is  no  avoment  of  these  tbtaigs  In  the 
plea.  It  Is  not  tin  nonexistence  of  certain 
tacts,  but  the  want  of  certain  averments, 
whldi  are  asalgned  as  the  caoses  nhj  the 
plea  is  Insnffident,  These  csuses  would  be 
Just  as  effective  aa  causes  tor  the  demurrer  sa 
tti^  now  are,  even  If  tt  were  true  that  the 
most  ample  by-laws  and  ordinances  had  been 
oucted  by  the  council. 

At  a  later  stage  of  the  case  the  court  dialled 
to  the  defendant  bis  motion  to  amend  the 
plea.  The  memorandum  filed  upon  that  de- 
nial indicates  that  the  court  treated  these  as- 
algnmento  of  cause  of  demurrer  as  thou^ 
they  were  equivalent  to  positive  allegations  of 
the  tact  that  no  audi  by-laws  or  ordinances 
existed,  and  gave  them  force  as  such  allega- 
tlona,  and  aa  though  the  facts  so  alleged  were 
legitimately  to  the  caae^  and  were  not  to  be 
disputed;  and  tbereupoo  held  that  the  nonex- 
tstence  of  sndi  bylaws  and  ordinances  Invali- 
dated the  vote  of  the  common  coundl  remov- 
ing the  relator  from  bis  office.  This  wsa  very 
dotriy  error.  The  assignment  of  causes  of 
demurrer  cannot  be  properly  used  to  bring  ad- 
ditional facto  toto  the  record.  If.  as  a  matter 
<tf  fact,  there  were  no  sudi  by^ws  or  ordi- 
nances, and  If  that  fa^  was  material  to  the 
righto  of  the  relator,  then  It  Should  have  been 
brought  into  the  record  aa  answer  or  de- 
fense to  the  plea,  so  that  It  might  have  been 
dlspoted,  or  Ito  effect  avoided,  by  the  defend- 
ant. The  plea  made  by  the  defendant  showed 
a  good,  prima  fade  title  In  him  to  the  office  of 
superintendent  of  streeto,  sidewalks,  and  sew- 
ers In  the  city  of  Pntnam.  At  the  Ume  this 
information  was  brought  he  was  actually  ex- 
erclsiug  tbat  office.  The  superior  court  ren- 
dered judgment  against  him  of  ouster  from 
tbat  office,  for  the  reason,  as  it  appears,  that 
no  by-law  or  ordinance  existed  "to  provide  the 
mode  for  the  removal  of  any  officer  for  cause.'^ 
That  such  by-laws  and  ordinances  did  not  ex- 
ist la  nowhere  alleged  to  the  record.  Certain- 
ly, It  Is  not  alleged  aa  a  tnversable  fact 
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Judgment  If  rendered  ag^nst  Uie  defendant 
iipon  a  but  the  trnth  of  vlileh  he  baa  nerer 
tiad  an  opportunity  to  deny,  and  the  effect  of 
wlildi  he  haa  never  been  allowed  to  avoid. 
So  fir  aa  dM  inperlor  conrt  could  know  fnMB 
the  record,  or  ao  far  aa  tbl*  court  can  know, 
thoe  may  bare  been  all  the  Unw  on  the  dty 
record  of  Putnam  the  very  wisest  and  moat 
aatlBtactecy  by-laws  and  ordinances  on  this 
topic.  We  oogbt  to  add  that  we  do  not  assent 
to  the  claim  of  the  relator's  counsel  that  the 
existence  of  ordinance  te  a  necessary  prweq- 
ulslte  to  the  validity  of  the  action  ot  the  coun- 
dL  The  power  to  remove  Is  a  substantive 
grant  of  power.  TUm  ordlnancea  deal  only 
with  the  form.  It  would  be  very  unusual  tiiat 
the  substance  should  be  deemed  to  be  sub- 
ordinate to  the  fbrm.  The  ordinances  were  to 
provide  for  the  mode  In  VUcb  the  commtm 
council  Should  pnx^ed  In  the  removal  of  any 
officer  for  cause.  Even  if  there  were  no  ordi- 
nances, yet  If  the  ooundl.  In  Its  action  la  re- 
moving the  relator,  proceeded  In  due  and 
pnqier  fbrm,  so  that  no  right  of  the  relator 
was  Infringed,  he  haa  no  cause  to  complain; 
and.  If  there  were  some  Informalltlea,  the  re> 
later,  having  made  default  of  qtpearance  be- 
fore the  conndl,  must  be  held  to  have  waived 
them.  There  la  error.  The  Judgment  Is  set 
aside,  and  a  new  trial  Is  granted.  Tba  other 
Judges  concurred. 


(n  Conn.  586) 

DUNG&N  V.  KBABMBT. 

(Sivnne  Oourt  of  Erron  of  OMinectleat  Fdk 
IS.  1900) 

BROKSRS  —  COHUISSION  —  PROCDRINO  PUB- 
CHASER— PRINCIPAL  AND  AQBNT 
—RATIFICATION. 

1.  Where  defendant  placed  a  boose  with  plain- 
tiff fOr  sale  on  commiasioD,  and  plBlotiff  induced 
a  porcliaser  to  esamioe  it  and  advised  him  to  boy, 
and  the  parchaser  aatiioriised  T.  to  negotiate 
with  defeDdant  for  its  sale,  and  T.  procured  a 
bond  for  a  deed,  but  the  purchaser  at  first  refus- 
ed to  accept  a  deed,  on  discOTering  that  the  house 
first  examined  by  him  was  not  the  house  defend- 
ant bad  agreed  to  seii,  but  thereafter  accepted 
it,  a  finding  that  piaintiff  procured  the  sale,  and 
was  entitled  to  his  commission,  was  warranted. 

2.  Where  a  purchaser  bad  aatborized  an  agent 
to  negotiate  for  the  purchase  of  certain  premrsee, 
and  me  agent  took  a  bond  for  a  deed  in  bis  own 
name,  his  principal's  payment  of  the  purchase 
money,  and  acceptance  of  the  deed  to  himself,  in 
pursuance  of  such  bond,  was  a  soffldent  ratifi- 
eatioD  of  the  agent's  acts,  aithoogh  the  original 
authority  given  the  agent  was  not  broad  enough 
to  cover  the  actual  negotiation,  and  constituted 
a  sale  from  the  vendor  to  the  prindpal,  and  not 
from  vendOT  to  the  agent 

Appeal  from  court  of  common  pleas,  Lttcb- 
fleld  county;  Albert  P.  Bradstreet.  Judge. 

Action  by  George  R.  Duncan  against  Wil- 
liam Kearney,  to  recover  broker's  commis- 
sions. Judgment  for  plalntUf,  and  defendant 
appeals.  Affirmed. 

Wellington  B.  Smith  and  Prank  B.  Mann, 
for  awelbukt  William  W.  Bierce,  tor  appet 


HAMBSBSLBX,  J.  The  defoidant  owned  a 
house  on  ProsDict  street,  In  Torrlngtoii,  and 
in  November,  1886,  placed  tt  In  the  handa  <a 
tbm  plalntur,  a  reateatate  Inoker,  for  sale  at 
tbtt  price  of  $2,600;  agreeing  to  pay  2^  per 
cent  oommlwlon,  and  reserving  tiie  rlgbt  to 
■eU  the  property  himself  It  he  should  find  a 
customer.  The  house  was  sold  the  following 
January  to  one  Frank  anlth  for  82JiO0^  wbldi 
sum  was  paid  to  the  defendant,  nie  questl<m 
In  dilute  Is  whether  the  pUUntUt  was  the 
procurbig  cause  of  that  sale.  It  appears  Oiat 
in  December,  1888^  the  plaintiff  called  the  at- 
tention of  aald  Smith  to  the  defendant's  house 
on  PnMfpect  street,  and  advised  him  to  buy  1^ 
and  to  see  tlu  defendant  In  regard  to  ito  pur- 
cbase.  Afterwarda  Smith  examined  a  hooae 
on  Prospect  street,  and  authorised  one  BL  H. 
Takott  to  negotiate  with  the  defendant  in  re- 
gard to  tta  purchase.  Negot^ttona  between 
Talcott  and  the  defendant  followed,  reanltlnc 
to  the  defendant's  giving  Talcott  a  buid  for 
a  deed,  agreeing  to  convey  his  house  on  Proi- 
pect  rtreet  to  T^cott  on  payment  of  92.B0a 
Talcott  ttien  Informed  Smith  that  he  had 
dosed  the  nei^atlon,  and  that  he  would  get 
him  a  deed  from  the  defendant  <m  payment  of 
the  pardutse  prlcei  Thereupon  Smith  iwo- 
cured  the  pnrchaie  money,  and  went  with  Tal- 
cott to  ezamtee  the  house.  It  was  then  dii- 
covered  that  the  bouse  on  Prospect  street  first 
exambied  by  Smith  was  not  the  house  the  de- 
fendant bad  agreed  with  Talcott  to  sell.  It 
does  not  dearly  appear  whether  ttie  mistake 
arose  Ihrotigh  a  mlsunderBtandlng  aa  to  the 
description  between  the  plaintiff  and  the  de- 
fendant, or  between  the  plaintiff  and  Smith, 
or  between  Smith  andVCftlcott;.bat,  however 
that  may  be,  the  result  Is  the  same.  Smith  at 
first  refused  to  accept  the  deed,  but,  after 
hearing  Talcott's  representetiMU,  and  his  ad- 
vice that  the  premises  were  well  worth  the 
money,  he  decided  to  complete  the  purchase; 
and  a  few  days  afterwards  Talcott  paid  the 
defendant  92,600,  mhn  by  his  direction  con- 
veyed the  premises  to  Smith.  On  this  state 
<a  facto,  the  trial  court  found  that  the  iHabktlff 
was  the  procuring  cause  of  the  sale.  The 
question  was  one  ot  (act,  and  we  cannot  say 
that  the  Inference  drawn  by  the  conrt  la  an 
unreasonable  one.  Hoadley  v.  Bank,  71  Oom. 
see.  aOS,  000^  42  AtL  667.  44  L.  R.  A.  821. 

It  Is  claimed  that  there  was  an  error  In  law 
in  not  treating  the  sale  to  Smith  as  In  truth 
made  by  Talcott  rathor  than  \)f  the  defi- 
ant Talcott  was  tike  agent  of  Smith,  and, 
whether  or  not  the  original  auth<^^  given 
him  was  Iwoad  enough  to  cover  the  actual  ne- 
gotiation, the  approval  and  oonflrmation  1^ 
Staolth  of  what  bad  been  done,  with  full  know^ 
edge  of  all  the  facta,  was  a  sufficient  ratlflca- 
tlon  of  the  agreenmt  made  In  hia  bdialf,  to 
that  in  paying  the  money  to  the  defendant, 
and  In  directing  tiw  cmiveyance  to  be  made 
to  Smith,  Talcott  acted  wltUn  hla  authority 
as  Smiths  agent  to  buy  the  defendant's  house 
im  Prospect  street  Jcdmsoa  v.  Smith,  tL 
Conn.  627,  685;  Sbtndnger  t.  Peabody,  ST 
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Ooim.  ^  47»  17  Atl.  27&  The  Mle  wu  there- 
tote  one  fnun  the  defendant  to  Anith,  and  the 
trial  court  mlgbt  naaonably  And  the  Informar 
tfon  glTcn  Smith  hy  the  plaintiff,  thiU  the  de- 
fendanfa  property  on  Prospect  street  was  for 
nle,  with  Oie  adrloe  to  see  the  defendant  In 
retard  to  Ita  pnrchase^  to  be  the  tonndatkmi 
on  whldi  the  negotiation  reaoltlng  hi  such  sale 
waa  begun,  notwttbitandlng  the  mistake  aa  to 
the  description  of  tbe  land,  which  was  cor- 
rected, and  did  not  prerant  tbe  -ccmsummatlon 
of  the  sale  contemplated  by  tbe  contract  be- 
tween ^Intlff  and  defendant  There  Is  no 
eciw  tak  the  Judgment  of  tiie  conrt  of  comnum 
pleae.  Tbe  other  Jadges  concurred. 


Cn  Conn.  SM) 

OAT  T.  DIBBLB  et  al. 
(Snpreme  Court  of  Errors  of  Coonecticat  Feb. 
18.  1900.) 

WnXa— RBIlCAINDa:R&-DBTI8B  IN  FEB  8IUPU). 

Testator  deriBed  part  of  his  estate  to  hie 
wife  for  life,  remainder  to  ^aiotiS,  and,  in  case 
of  plaintitTa  death  daring  mmority  or  without  ia- 
aoe,  then  one-half  of  the  bequest  to  be  divided 
among  relatives  named.  Held,  that  at  testator's 
death  plaintiS  acquired  a  defeasible  fee-aimple 
esUte  In  tbe  devise,  which  became  absolute  on 
tbe  death  of  testator's  widow  during  plaintifl's 
lifetime. 

Que  reserved  from  saperlor  court,  Hartford 
county;  Alberto  T.  Roraback,  Judge. 

Action  by  Alice  M.  Qay  against  Susan  J. 
mbble  and  others.  Beserred  question.  Jndg- 
moit  for  plaintiff. 

nils  waa  a  complaint  brought  under  tbap- 
tsr  66  of  the  PDhUe  Acts  of  1896,  and  "dalm- 
ed  a  judgment  determining  whether  the  de- 
taidants  hare  any  estate  or  Interest  In  said 
real  property  (certain  landa  titnate  In  the  town 
of  East  Granby),  and  quieting  and  settilng  the 
tffle  to  said  property."  AU  the  parties  base 
ttieir  claims  npm  the  will  of  OllTer  Oaric,  de- 
ceased. That  wlU  Is  as  follows:  **Be  tt  re- 
membered  that  1,  OUrer  Clark,  of  the  town  of 
Bast  Granby,  coimty  of  Hartford,  and  state 
of  Oonnecticnt.  being  at  sound  and  dlspodng 
mind  and  memory,  and  mindful  of  the  imcer' 
talnty  of  human  life,  and  desirous  to  make 
■neh  disposition  of  my  estate  aa  shall  aKwar 
reasonable  and  proper  to  me,  do  make  and  oc^ , 
dain  this  taistmment  as  my  last  wUl  and  tes- 
tament; that  is  to  say,  I  yield  my  body  to  tiie 
dust,  and  desire  tot  It  a  Ghrlstian  burial  In 
tbe  <rid  cemetery  In  East  Granl^,  and  my 
Vlrit  I  commend  to  a  merciful  God.  <X)  I 
will  that  my  Just  debts  and  obligation*  be 
paid.  (2)  I  give,  derlsei  and  bequeath  to  my 
dear  wife,  Mary  Ann  Olark,  tiie  uae  and  In- 
come of  aO  my  real  estate  situated  In  the 
towna  of  Bast  Gruiby  and  Bast  Windsor,  dur* 
big  her  natural  life.  I  also  give  and  bequeath 
to  my  dear  wife,  as  her  own  property  forever, 
an  the  stock  which  may  beltnig  to  me  at  my 
decease,  housebold  goods  of  every  description, 
and  also  tbe  sum  of  three  thousand  dollars  in 
money,  and  the  fanning  ntenatla.  It  la  my 
wOl  tiiat  Mrs.  Oandace  Harvey  have  her  sup- 


port and  from  my  estate  during 

her  natural  life.  All  tbe  remainder  of  my 
estate  I  glre  and  bequeath  to  my  granddaugh- 
ter  AUca  M.  Gay,  daughter  of  Wm.  P.  Gay, 
and  the  said  Alice  shall  own  in  fee  simple,  at 
the  death  of  my  wife,  all  my  real  estate,  tike 
use  of  wUch  I. hare  horehtbefore  devised  to 
my  wife.  In  the  case'  of  the  death  of  said 
Alice  during  her  minority,  or  without  Issue 
or  children  afterwards,  then  tbe  bequest  to 
AUce  shall  be  distributed  and  divided  aa  fol- 
lows: One  half  of  said  bequest  shall  belong 
to  Wm.  P.  Gay,  and  the  other  half  shall  be  di- 
vided equally  between  the  following  named 
persona:  Susan  J.  Dibble,  wife  of  Harvey  B. 
Dibble,  of  East  Granby;  Miranda  8.  Gal- 
lagher, wife  of  James  Gallagher;  and'  Susan 
38fiolbB,  at  New  HaTen;  and  Mrs.  Sabra  Ann 
Filer,  of  Bast  Windsor,  Oonn.  Lastiy,  I  ap- 
peal Wm.  P.  Gay  executor  of  tbUi  will,  wltik- 
oat  bonds." 

The  finding  of  the  superior  court  Is  like 
this:  "(l)  Oliver  Clark  made  hla  last  wlU  and 
testament  on  the  ISth  d^  of  October,  18S1, 
as  set  forth  In  tile  complaint  as  SlshlUt  A, 
and  died  on  the  21st  day  of  October,  1881,  at 
the  age  of  seventj'three  yean  and  four 
months.  leaTbig  a  widow,  Mary  Ann  OlaA, 
and  the  plaintiff,  his  granddau^ter  and  his 
Kde  heir  at  law.  and  owning  hi  fee  simple 
the  real  estate  described  In  the  complatatt 
(2)  Said  will  vras  duly  proved  and  approved 
in  the  court  of  probate  for  the  district  ot  Bast 
Granby,  and  tiie  estate  of  OUrer  CSark  was 
duly  setUed  In  said  court  (8)  Said  Mary  Ann 
Clark,  upm  the  decease  of  said  Oliver  Cflark, 
entered  Into  possession  of  an  the  real  prop- 
erty left  by  the  said  OUvor  Obuk,  Including 
tbe  real  pnverty  described  In  the  com^alnt, 
and  continued  in  exclude  possession  thweof 

until  her  death,  on  the  day  of  , 

1898.  (4)  Upon  the  decease  of  the  said  Mary 
Ann  Clark,  the  plidntiff  entered  into  exdnrire 
possession  of  said  real  propttty.  and  has  ever 
since  continued  to  hold  and  possess  the  same, 
^■tBhiii^y  ui  estate  In  fW  simple  therein,  un* 
der  and  by  Tlrtue  of  said  will.  ^  Susan  J. 
IMbble  and  Susan  Jacobs,  mentioned  In  said 
win,  were  nieces  at  said  Oliver  Olark,  and 
Miranda  8.  Ganagher  and  Sabra  Ann  FOer 
woe  neices  of  said  Maiy  Ann  Olarii,  the  wife 
of  the  said  Oliver  dark,  and  WUllam  P.  Gay 
was  the  aon-ln-law  at  said  OUvw  CUuk,  hav- 
ing married  flu  on^  dilld  of  Oliver  COark. 
who  died  before  Oliver  dark  made  hla  said 
win,  leaving  one  diUd,  tbe  said  AUce  M.  Gay. 
(Q  Susan  Jacobs,  Miranda  8.  Gtanaglier,  Sa- 
bra Ann  Filer,  and  WUllam  P.  Gay  are  now 
dead,  and  the  defendant  ^rriet  Jacoba  In- 
herited from  Susan  Jacobs  whatever  was  giv- 
en to  Susan  Jacobs  in  tlie  wlU  of  GOlver  Olark, 
and  the  defaidants  Fnnk  GaUaghCT,  James 
Gallagher,  and  John  Gallagher  Inherited  from 
Miranda  B.  Gallagher  whatever  was  given  to 
Miranda  S.  GaUas^ier  tai  said  last  wlU  of  Oliver 
Olaric.  and  Sabra  Wadsworth.  Bknma  B.  Eller, 
and  Anstm  P.  FUer  Inherited  from  satea  Ann 
FOer  whatever  warn  i^ren  to  Sabra  Ann  FUer 
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In  ntd  last  win  of  Oliver  CSark,  and  tiie 
pUOntur.  Alice  M.  Oay.  Inherited  from  WU- 
Uam  P.  Qaj  whatever  was  given  to  WUUam 
P.  Oar  In  said  last  ^iU  of  OUver  Clark.  (7) 
Alice  M.  Ga7.  the  plaintiff,  was  bom  on  the 
27tti  day. of  Febmary.  18^  is  not  married, 
and  has  not  had  any  iasne  or  chtldxen.  <fft 
Said  Boaan  J.  Dibble,  Miranda  8.  Gallagher, 
Snsan  Jacobs,  and  Sabra  Ann  Flier  were  about 
the  age  or  older  than  the  OlaintUTa  deceased 
mother.  (0)  The  defendants  claim  that  an 
undivided  half  part  of  the  land  described  in 
the  complaint  would  become  their  property  In 
fee  simple,  in  case  the  plaintiff  should  die 
without  issue  or  children,  and  th^  claim  said 
Interest  In  said  land  by  virtue  of  the  provi- 
sions of  Bald  last  will  and  testament  of  Oliver 
Obuk.  Upon  the  foregoing  facts,  and  with 
the  consent,  in  writing,  of  the  parties  to  the 
record,  this  case  Is  resrared  for  the  advice  of 
the  anpreme  court  of  errors  next  to  be  held  at 
Hartford.  In  the  First  Judicial  district,  on  the 
first  Tuesday  of  January,  1900.** 

Theodore  H.  Maltble.  for  plalntUL  J.  War^ 
fen  JiAnson,  l!or  defendants. 

ANDREWS,  a  J.  (after  stating  the  facts). 
The  primary  gift  in  the  will  of  Oliver  Olark 
which  Is  the  subject  of  discussion  in  this  case 
is  ezi^eased  In  these  words:  "All  the  re- 
malnder  of  my  estate  I  give  and  bequeath  to 
my  granddaoghtor  Alice  M.  Oay.  daughter  of 
Wm.  P.  Gay,  and  the  said  Alice  shall  own  In 
fee  simple,  at  the  death  of  my  wife,  all  my 
real  estate  the  use  of  which  I  have  herein- 
before devised  to  my  wife."  The  subsequent 
gift  in  the  wUl  Is  thU:  "In  case  of  death  of 
said  Alice  during  her  mlDorlty,  or  without 
issue  or  children  afterwards,  then  the  bequest 
to  Alice  shall  be  distributed  or  divided  as  tol- 
lows:  One-half  of  said  bequest  shall  belong 
to  Wm.  P.  Gay,  and  the  o<ther  half  shall  be 
divided  equally  between  the  f<^owlttg  per- 
wos:  Snsan  J.  Dibble,  wife  of  Henry  B. 
Dibble,  of  Bast  Oianby;  Miranda  S.  Galla- 
gher, wife  of  James  Gallagher;  and  Susan 
Jacobs,  of  New  Haven;  and  Mrs.  Sabra  Ann 
Filer,  of  Bast  Windsor,  Conn."  There  Is  no 
question  but  that  the  primary  gift,  by  Its 
terms,  gave  to  the  plaintiff.  Alice  M.  Gay.  an 
absolute  fee  title  to  the  real  estate  which  had 
belonged  to  the  testator,  and  which,  now  that 
the  wife  of  the  testator  Is  dead,  vests  In  her. 
The  question  upon  which  the  advice  of  this 
court  is  asked  is  whether  or  not  that  absolute 
fee  Is  reduced  to  a  lesser  estate  the  sub- 
sequent gift  The  rules  to  be  observed  in  an* 
■werlng  that  question  have  been  very  recent- 
ly stated  by  tlils  court  Mansfield  v.  Shelton, 
6T  Oonn.  897,  35  Atl.  272;  "First  It  the  pri- 
mary gift  conv^s  and  vesta  In  the  first  taker 
an  absolnte  Interest  In  personalty,  or  an  ab- 
solute tee  simple  In  real  property.  It  ediansts 
the  entire  estate,  so  that  there  can  be  no  val- 
id remalndo-.  Second.  A  life  estate  expiesa- 
}j  created  will  not  be  couv^ted  into  a  fee, 
■bsoliite  or  qnallfled,  or  Into  any  othw  fonn 


of  estate  greater  than  a  Ufle  estate  merely 
by  reason  of  ^re  being  eoqpled  witlt  It  a 
power  ot  disposltloit,  however  general  or  er-. 
tensive.  Third.  An  express  gift  In  fee  wlU 
not  be  reduced  to  a  life  estate  msre  baph- 
cation  from  a  subsequent  0tt  over,  but  may 
be  by  subsequent  language,  clearly  Indicating 
taitent  and  equivalent  to  a  positive  providon. 
Fourth.  Bxcept  as  restrained  by  the  fmrego- 
Ing  limitations.— Indeed,  in  stnne  Instances  aj^ 
parently  Impim^ng  upon  them,— the  qnestlim 
aa  to  whether  the  primary  gift  la  In  fee.  so  aa 
to  exhaust  the  entire  estate.  Is  in  each  case 
to  be  decided  upon  a  careful  examination  of 
the  entire  will,  aided  by  legitimate  extrinsic 
evidence  to  ascertain  the  actual  intent  of  the 
testator,  whldi  intent  when  so  discovovd 
and  made  obvloas.  Is  oontn^llng.**  Browning 
V.  Southwortb.  71  Oonn.  224^  M  AtL  664. 
Here  the  primary  gift  Is  In  terms  a  fee  sim- 
ple to  Alice  M.  Oay.  This  is  not  to  be  r^ 
duced  to  any  lesser  estate  by  implication  fnm 
the  fact  that  there  is  a  subsequent  gift  ovw. 
Webb  V.  Lines,  67  Conn.  154, 17  AtL  90;  Meth- 
odist Church  V.  Harris,  62  Conn.  98,  25  AtL 
456.  Unless  then  there  is  hi  that  sidwequent 
gift  something  that  Is  "equivalent  to  a  posi- 
tive proviBloa**  that  the  fee  simple  shall  be 
cut  down  to  a  defeasible  fee  or  a  fee  tall,  the 
absolute  fee  simple  ronalna.  Let  us  exam- 
ine: The  testator  had  given  the  use  of  all 
his  estate  to  his  widow  for  her  lifetime. 
Alice  took  nothing  In  enjoyment  till  tliat  life 
estate  ended.  Alice,  at  the  time  the  wQl  was 
made,  was  about  16  years  old.  She  was  the 
testator's  only  descendant  Her  mother  had 
been  the  only  child  of  the  testator,  and  she 
was  the  only  child  of  her  motber.  Ker  moth- 
er was  dead.  Alice  was  the  only  person  liv- 
ing who  was  of  th^  blood  of  the  testator. 
Naturally,  the  testator  expected  his  wife 
would  live  tfa  some  time,--4fl  long,  perhaps,  or 
lu^r,  than  the  minority  of  bis  granddilld. 
It  seems  to  hare  occurred  to  him  that  K 
Alice  should  die  while  his  widow  was  living, 
there  ought  to  be  some  further  provision  for 
the  disposition  of  his  estate,  so  the  gift  over 
was  put  into  the  will.  That  the  testator  was 
thinking  of  the  death  of  Alice  while  yet  a 
young  person,  and  not  her  death  at  an  old 
age,  Is  made  very  manifest  by  the  fact  that 
the  alternative  devise  upon  her  death  Is  of 
one  half  of  "said  bequest"— that  is,  the  be- 
quest to  AIlc»— to  the  father  of  Alice,  and  the 
other  half  to  other  persons,  two  of  whom 
were  his  own  nieces,  and  the  other  two  nieces 
of  his  wit&  All  of  these  woe  much  older 
than  Alice,  and  there  are  no -words  of  Inholt- 
ance  In  connection  with  their  names.  It  Is 
true,  probably,  tiiat  in  a  will  words  of  Inher- 
itance are  not  necessary,  as  they  are  In  a 
deed,  to  pass  an  Inheritable  title;  bnt  the  ab- 
sence of  sneb  words  in  this  wIU  Indicates  that 
the  testator  was  thinking  at  the  death  of 
Alice  at  so  neur  a  time  that  this  gift  over 
would  accme  to  these  persons  while  they  were 
alive,  and  not  to  their  heirs,  and  Intended  to 
make  this  gift  so  that  It  would  have  that  ef- 
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fact  Ttkli  Intent  will  be  carried  out  by  read- 
ing this  danse  of  tin  will  as  Intending  the 
deatb  of  Alice  during  her  own  minority,  or 
wltbont  iMne  or  children  during  the  Ute  of 
Us  widow.  Walcb  t.  McCntcbeon,  71  Oonn. 
ns,  41  AtL  SIS;  lAwlor  v.  Holohan.  70  Oonn. 
87.  88  AtL  908.  From  aU  tlie  worda  of  tbe 
wfll,  oamlned  la  the  light  (tf  aU  tbe  dmim- 
stancea  we  ban  commented  npon,  and  ttie 
othm  mentioned  In  the  case,  we  are  of  (pin- 
ion that  the  testator  intended  to  glre  and  did 
1^  to  AUee  ac  Gay  an  estate  in  tM  single 
In  his  lands,  defeasible  sboQld  she  die  before 
his  widow,  nnder  age^  or  leaTtng  snrrlTlng 
Imna,  and  that  npon  Us  widow's  death  said 
estate  became  absolnte  In  Allee  M.  Gay.  The 
snpeclorconrtlssoadTlse^  Tbe  othw  Jndges 
esmuneJ. 


Cn  Oonn.  RD 
BOCKTILLB  NAT.  BANK  t.  CITIZUNB' 

GASLIGHT  00. 

OSqireaae  Court  of  Errors  of  Ooonectlcnt 

13,  1900.) 

BUAjB  and  NOTB&-TRANSFBR-0(W8IDBRA- 
TION— ANTBCBDENT  DEBT— BONA  FIDB  PUB- 
CII A8KR— BQUITIBS-  CONBUBUCnVBNOTICB 
— PATMENT— SUBSBQUBNT  TRANSrOB^-MAK- 
UfS  LIABIUTT. 

1.  Negotiable  bondi,  taken  before  their  maturi- 
ty, hi  ttie  OHnal  course  of  bosisen*  as  security 
for  an  aotecedoit  debt,  are  taken  for  a  TaluaUe 
eonrideratlan.  whether  such  debt  waa  payaUe  at 
tfie  tfane  the  securiQ  was  given  or  uot. 

2.  Where  pbdntUTs  debtor  had  transferred  to 
as  collateral  security  for  his  debt,  certain 

bonds  of  defeudant  company,  In  consideration  of 
l^alntiffa  condnulng  to  diacount  bis  note  eri- 
dendng  said  debt,  plalntifl  acquired  tbe  Ixuida 
is  the  usual  course  of  boainesa  and  for  ralne,  and 
became  a  bona  fide  holder  thereof*  fNe  from  all 
defects  of  which  It  had  no  notice. 

3.  Ibe  fact  that  the  cashier  of  plaintiff  bank 
knew  that  the  maker  of  a  note  diacounted  hf  It, 
who  had  transferred  to  it,  as  collateral,  seT«al 
Of  defradanta*  bonda,  which  on  their  face  ap- 
peared to  be  still  due,  and  regular  In  form,  but 
which  had  in  fact  been  paid,  was  tbe  treasurw 
of  defendant,  and  al«o  oi  the  corporation  holing 
the  trust  deed  to  secure  the  bondhoIderB,  did  not, 
aa  a  matter  of  law.  charge  plaintlit  with  knowl- 
edge that  sudi  maker  held  tbe  bonds  in  a  fidu^ 
dary  capadty,  or  obtahied  poasesalon  ol  tnem  or 
trand. 

4.  Defendant  company  had  paid  and  secured 
the  snrrender  of  its  ooiida,  and  a  rdease  of  tlw 
mortgage  seraring  them,  bat  failed  to  cancel  or 
destroy  flie  bonds.  Tb^  bad  been  left  with  its 
treastver,  who,  withont  defendant's  knowledge 
or  consent,  tranafnred  three  of  them,  whidi  were 
payable  to  bearer,  and,  on  thdr  face,  appeared 
to  be  stiU  due,  as  collateral  aecarlty  for  his  per- 
sonal note  glTen  to  plaintiff,  which  had  no  knowl- 

tiiat  Aey  bad  been  paid.  Hdd,  that  plain- 
tS  waa  entitled  to  recorer  tbe  Tahie  of  the  bonds 
from  defendant  dnce  It  bad  been  guilty  of  negli- 
gence In  not  harlns  them  canceled,  or  In  failiiig 
to  take  iwecautionaTy  measures  sgalnst  tfaefr 
again  coming  Into  drculstlon  before  matuftty, 
tiueogh  accident  or  fraud. 

Appeal  from  superior  court,  Tolland  coun- 
ty; Samael  O.  Prentice,  Judge. 

Action  by  the  BockrlUe  National  Bank 
■gainst  the  dtlsens*  Gaslight  Company  to 
nearer  on  esrtaln  (tf  d^eaOaaVB  bonds, 
Iriedgod  to  plalntttt  an  ccdlateral  mcmttj  for 


an  antecedent  debt  From  a  jndgqaent  In 
favw  of  plalntUf;  deCeadant  vpeala.  Af- 
firmed. 

The  complaint  was  In  the  usual  form  to 
recorer  on  negotiable  paper  payable  to  bear^ 
er.  There  were  proceedings  In  reference  to 
the  pleadings  not  now  material.  Tbe  aiiBwer 
denied  the  allegations  of  the  complaint  that 
the  bonds  In  salt  were  the  obligation  of  the 
defendant,  and  that  the  plaintiff  was  the 
actual  and  b<ma  flde  bolder  tha«of,  and  fur- 
ther alleged  that,  prior  to  the  possession  ot 
tbe  bonds  by  the  plaintiff,  they  had  been 
paid,  satlBfled,  and  surrendered  to  the  de- 
fendant, and  bad  never  been  reissued,  of 
which  the  plaintiff  bad  notice;  that  tbe 
bonds  were  delivered  to  plaintiff  by  the  de- 
fendant's treasurer,  one  Blsley,  unlawfully 
and  fraudulently,  of  which  fraud  the  plain- 
tiff had  knowledge.  Tbe  court  found  the 
facts,  and  thereupon  rendered  Judgment  tm 
the  plaintiff.  The  facta  found  are  substan- 
tially as  follows:  Under  date  of  December 
1,  1800,  tbe  defendant  issued  and  placed  up- 
on tbe  market  fGO.OOO  of  Its  coupon  bonds. 
Each  bond  was  payable  to  bearer  on  Decem- 
ber 1,  1900,  at  tbe  First  National  Bank,  Wll- 
llmantlc.  The  coupons  were  payable  to 
bearer  semiannually  at  the  same  bank. 
Each  bond  contained  a  provision  that  upon 
failure  to  pay  any  one  of  the  Interest  cou- 
pons, and  default  continued  for  six  months, 
the  principal  of  all  the  bonds  shall  immedi- 
ately become  due  and  payable.  The  three 
bonds  In  suit  are  for  $1,000  each,  and  formed 
a  part  of  this  Issue.  Said  bonds  were  legal- 
ly binding  obligations  on  the  defendant  To 
secure  the  paymoit  of  said  bonds,  the  de- 
fuidant  conveyed  Its  property  In  Wllllmantic 
to  the  Merchants*  Zxuui  &  lYust  Oompany,  as 
trustee,  in  trust  for  tbe  benefit  of  tbe  bond- 
holders. This  deed  was  duly  recorded.  All 
of  said  $00,000  of  bonds  were  placed  <m  the 
market  and  sold  for  full  value.  On  October 
1.  1891.  the  dtfeDdanfs  stockholders,  at  a 
meeting  duly  held,  unanimously  voted  to  au- 
tborlse.  a  new  Issue  of  bwds,  amoimtlng  to 
the  sum  of  |120,00(K  and  tbe  execution  of  a 
trust  mortgage  of  all  the  defendant's  prop- 
erty to  secure  the  payment  thereof,  the  de- 
tails to  be  determined  by  vote  of  the  direct- 
ors, and  tbe  use  of  tte  proceeds  thereof  to 
take  up  said  first  isto*  of  160.000.  outstand- 
ing, but  not  than  dne^  and  Uie  use  of  the 
balance  of  tbe  proceeds  ot  the  new  Issue  ttx 
the  general  pnxposes  of  the  ecmipany,  and 
to  authwtee  a  retease  et  the  trust  mortgage 
securing  tbe  first  Issue  "whenever  the  bonds 
secured  thereby  have  been  paid  and  can- 
celed.** In  acewdance  wltb  sidd  vote^  the 
defoidant  made  such  new  issue,  and  one  of 
Its  directors,  acting  In  Its  btiialf,  axchanged 
$40,000  worth  of  said  new  Issue  with  the 
boldon  ot  said  first  Issue,  and  took  the  lattw 
Into  his  possession,  and  therenpMi  delivered 
the  same  to  O.  H.  K.  Blstey,  the  defendant's 
treasurer,  as  the  paid  and  satlBfled  otdlga- 
tlons  of  tho  daf mdaiit  Among  said  bonds 
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BO  received  \^  lUsler  wen  flie  bonds  In  mlt 
Said  Rlstey  then  wu,  and  for  wune  time  bft* 
fore  had  been,  a  atockbolder  and  member  of 
a  board  ot  directors  of  tbe  defendant 
ration,  and  also  of  the  Merchants'  Loan  & 
Trust  Oompany.  He  was  also  treasurer  of 
both  companies,  and  continued  so  to  be  to 
tbe  date  of  his  deatiti,  which  occurred  on 
April  12,  1895.  The  bonds  Issued  by  the  de- 
fendant were  signed  by  said  Rlsl^  as  Its 
treasure.  After  the  surrender  of  the  whole 
of  said  first  Issue  of  |00,000  had  be^  se* 
cured,  and  the  bonds  delivered  Into  the  pofr 
session  of  Blsley  as  aforesaid,  said  Mer- 
chants* Loan  &  Trust  Company,  under  Its 
corporate  seal,  acting  by  Rlsley,  Its  treas- 
urer, executed  a  release  deed  of  said  mort- 
gage and  trust  deed  given  to  secure  said 
first  Issue  of  bonds,  which  r^ease  deed  was 
duly  recorded  by  the  defendant  This  deed 
recites  the  fact  that  the  plaintiff  had  called 
In  and  paid  the  whole  of  said  first  Issue,  and 
had  surrendered  said  bond,  fully  paid,  to  the 
releasor,  and  thereby  the  trust  created  by 
said  mortgage  had  been  fully  discharged. 
The  bonds  of  said  first  issue,  before  their 
delivery  to  said  Rtsley  as  aforesaid,  had 
been  fully  satisfied  by  said  exchange,  and 
were  thereafter  the  property  of  the  defend- 
ant. They  were  never  reissued,  and  said 
Rlsley  never  acquired  any  Interest  therein 
or  ownership  thereof.  The  defendant  did 
□ot  at  any  time,  otherwise  than  might  be 
Implied  from  said  action  of  the  stockholders, 
vote  or  authorize  said  Rlsley  or  any  one  to 
cancel  any  of  said  first  issue  of  bonds  after 
the  same  were  taken  up,  and  none  of  said 
bonds  were  ever  in  fact  canceled  previous  to 
Risley's  death.  When  the  second  Issue  ot 
bonds  was  made,  the  defendant  gave  to  the 
Merchanta'  Loan  &  Trust  Oompany  a  trust 
deed  of  all  Its  property  to  secure  the  pay- 
ment' of  said  second  Issue.  On  March  6, 
1803,  the  plaintiff  held  said  Risley's  note,  due 
April  I,  IB&S,  for  $8,600,— the  same  being  se- 
cured by  the  pledge  of  shares  of  capital 
stock  In  several  corporations,  Including  four 
shares  of  the  capital  stock  of  the  Kansas, 
Clhicago  &  St.  Louis  Railroad  Company.  On 
said  day  the  plaintiff  wrote  Rlsley  that  It 
desired  he  should  substitute  some  other  col- 
latttal  In  place  of  the  railroad  stock.  On 
March  80th  Rlsley  replied,  forwarding  his 
four-months  renewal  note  for  ^000,  and  a 
draft  for  $S00,  and  took  up  his  said  note  for 
^SOO,  and  requested  the  return  of  said  rail- 
road stock,  which  was  sent  him.  On  April  4, 
1893,  the  plaintiff  wrote  Rlsley  that  It  did 
not  consider  the  collateral  sufficient  and  re- 
Quested  him  to  send  additional  security  for 
tbe  payment  of  fala  said  note  for  |8,000.  In 
response  to  this  requrat  said  Rlsley  on  April 
8th,  wrongfully,  and  In  breach  of  his  duty 
as  the  defendant's  treasurer,  sent  to  the 
plaintiff,  as  additional  security  for  bis  said 
$8,000  note,  the  three  bonds  in  suit  In  con- 
sideratlcm  of  said  three  bonds  being  given 
the  irialntlfl  bjr  said  Blsley  *m  collateral  se- 


curity In  addition  to  the  other  securttr  irtiicb 
It  already  hdd,  tbe  plaintiff  continued  to  dls- 
eooflt  said  Blsl^'a  said  note,  and  on  August 
1  and  December  18,  18M,  to  reoaw  ttia  un- 
paid balance  thereof,  L  e.  (8,000,  In  e«^  In- 
stance by  fonz^months  renewal  notes.  Said 
note  of  December  13.  1884.  was  the  last  re- 
newal note.'  payable  four  mimtlis  from  date. 
This  last  note  tbe  plaintiff  now  holds,  and 
there  Is  due  cm  It  the  sum  of  92.402.^  which 
sum  Is  the  balance  unpaid  of  said  orl^nal  In- 
debtedness of  98^800;  and  the  same  has  been 
a  continuous  obligation  since  said  March  8. 
ISBS,  and  long  before.  The  plaintiff  sold  a 
portlMi  of  Its  <»UatenU  at  lis  fair  market 
valu^  and  spiled  the  proceeds  on  said  |8,- 
000  not^  leaving  due  at  the  time  ot  trial  said 
sum  of  $2,408.92.  ^Tbo  remalndor  of  the  col- 
lateral held  by  tbe  plaintiff,  aside  from  tbe 
bonds  in  snlt  had  become  worthless.  The 
plaintiff  took  said  bcmds  from  said  Rlsley 
as  collateral  secnrity  tot  bis  said  note,  and 
held  the  same  as  such  collateral  securi^  tat 
his  said  note  and  the  renewals  thereof;  in 
the  regular  course  of  business,  for  full  and 
valuable  conMderatlon,  In  perfect  good  faith, 
in  tbe  belief  that  they  were  his  Individual 
property,  and  without  any  knowledge  or  sua- 
plclon  othfflwise  at  any  time  prlw  to  aaid 
BIsley's  death,  and  without  any  knowledge 
or  suspicion  that  said  bonds  bad  been  paid, 
satisfied,  or  redeemed  by  the  defendant  Tbe 
plfdntiff,  b^re  rectiving  said  bonds,  made 
no  inquiries  to  ascertain  whether  or  not  they 
were  the  property  of  Blsley,  or  wliether  they 
were  not  the  property  of  the  defendant 
June  1.  1896,  the  plaintiff  duly  presented  for 
payment  the  coupons  on  said  bonds  which 
fell  due  that  day,  and  payment  was  refused. 
Said  bonds,  said  coupons,  and  all  the  subse- 
quent coupons  attached  to  said  bonds,  have 
ever  since  remained  unpaid.  Said  Bldey 
was  a  native  of  RockvUle,  and  In  his  early 
life  a  clerk  In  the  plaintiff's  bank.  At  the 
time  said  bonds  were  taken  by  the  plaintiff, 
he  was  well  known  personally  to  the  plain- 
tiff's cashier,  who  conducted  the  n^otiations 
with  him.  Said  cashier  also  knew  that  Bls- 
ley was  defendant's  treasurer,  and  treasurer 
of  said  Merchants'  Loan  A  Trust  Company. 
So  far  as  ai^>eared  in  evidence,  said  Risley's 
reputation  for  lut^rlty  was^  before  bis 
death,  above  suspicion,  and  his  boalnsas 
standing  Irreproachable. 

The  errors  assigned  in  the  appeal  are: 
(1)  The  facts  found  do  not  support  the  ««• 
elusion  that  the  bonds  were  taken  by  the 
plaintiff  for  a  valuable  consideration;  (2) 
they  do  not  support  the  conclusion  that  the 
plaintiff  took  tbe  Ironds  In  the  usual  course 
of  business;  (8)  they  do  not  support  the  con- 
clusion that  the  plaintiff  was  a  bona  fide 
holder  of  the  t>onds;  (4)  they  do  not  sup- 
port the  conclusion  that  the  plaintiff  was  lia- 
ble to  any  one  upon  the  bonds  put  In  circula- 
tion, as  found,  after  they  had  been  paid  and 
surrendered.  These  dalma  were  duly  made 
on  thetrlsL 
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Soloinon  Lncfts,  for  appellant.  Lewis  ^ler- 
17  and  Cbarles  Phelpa,  for  appellee. 

aAMEBSLBT,  J.  (after  stating  the  facta). 
Negotiable  paper  taken  in  piaymemt  of  an  an- 
tecedent debt  Is  taken  for  a  valuable  consid- 
eration, within  the  meaning  of  the  law  mer- 
chant Brush  V.  Scrlbner,  11  Conn.  388,  392. 
This  li  equally  tme  where  the  paper  Is  taken 
as  security  for  an  antecedent  debt  Bank  r. 
Welch,  29  Conn.  475,  476;  Roberts  t.  Hall, 
37  Ckoin.  206,  212.  The  defendant  claims  that 
the  principle  does  not  apply  when  the  ante- 
cedent debt  is  not  payable  at  the  time  the 
security  la  glren,  ao  that  there  is  no  considera- 
tion by  way  of  forbearance.  But  forbearance 
Is  not  the  only  consideration.  There  may  be 
oblations  imposed  in  respect  to  the  collection 
of  the  note  glren  as  security.  The  creditor 
assumes  the  duties  and  responslblllttes  of  a 
holder.  There  may  be  promises  of  further  ad- 
vances. The  qnestlon  of  consideration,  how- 
ever, Is  not  so  much  one  between  the  creditor 
and  the  debtor  as  hetwera  the  creditor  and 
maker  of  the  note.  Has  the  note  been  re- 
ceived "for  value  In  the  due  course  of  bnsl- 
neas^**  wtthln  the  meaning  of  the  law  which, 
OD  grounds  of  public  policy,  makes  the  payor 
in  such  case  directly  responsible  to  the  hold- 
er, Irreqiectlve  of  Intervening  equities?  The 
"valne"  Indicated  la  one  Involved  In  a  valid 
transfer  of  the  note  "In  the  due  course  of  bosl- 
uess.**  And  so  the  maker's  liability  to  the 
holder  depends  mainly  upon  whether  the  note 
was  validly  acquired  according  to  the  known 
usual  course  of  trade  In  dealing  with  negoti- 
able Instmments.  Swift  v.  Tyson,  16  Pet  1, 
10  L.  W.  866;  Brooklyn  City  &  N.  R.  Co.  r. 
New  York  Nat  Bank.  102  U.  S.  14,  26  L.  Bd. 
61;  Blanchard  v.  Stevens,  8  Cuab.  162.  In 
this  case  the  trial  coort  has  found  that  the 
obligation  of  Rlsley  to  the  plaintiff  was  a  con* 
tinning  one,  extending  over  a  period  of  several 
years,  witnessed  by  a  promissory  note  renew- 
ed at  short  Intervals,  and  secured  by  the  trans- 
fer of  collateral;  that  shortly  after  one  of  the 
renewal  not«i  bad  t)een  given,  and  before  It 
feu  dne^  Rlsley,  in  response  to  a  notice  from 
the  plaintiff  that  the  collateral  held  bad  be- 
come Insufildent  and  a  request  for  additional 
secnrtty,  delivered  the  bonds  In  suit  to  the 
plalntur  as  additional  collateral  security,  and 
In  consideration  thereof  the  plaintiff  continued 
to  discount  said  note.  We  think  the  bonds  so 
delivered  were  acquired  in  the  usual  course  of 
business  and  for  value,  within  the  meaning  of 
the  law  mercbant.  The  plaintiff  therefore 
acted  In  good  faith,  and  is  admittedly  a  bona 
flde  holder,  unless  some  of  the  facte  In  the 
record  show  that  at  the  time  of  the  negotia- 
tion tt  had  knowledge  of  the  defect  In  RIsley's 
title.  The  trial  court  finds  that  the  plaintiff 
had  In  fact  no  suspicion  of  any  defect.  The 
defendant  claims  that  the  conclusion  is  er- 
roneouB,  because,  upon  the  special  facts  found, 
the  ^Intlff  la,  In  law,  charged  with  knowl- 
edge of  the  defect  E^wledge  of  facts  fnlly 
«oiislsteiit  with  a  valid  title,  although  tb^ 


may  be  capable  of  siqvortlng  a  suspicion  of 
some  unknown  defect,  would  not  ot  Itself  put 
xrpon  the  bank  any  duty  of  Inquiry.  The  poli- 
cy of  the  law  gives  to  the  purchaser  of  such 
Instramenta  In  the  due  course  of  business  a  se- 
curity analogous  to  that  enjoyed  under  the 
common  law  of  Ekigland  by  a  purchaser  In 
maricet  overt  This  Is  demanded  by  the  neces- 
sitlea  of  commerce.  A  purchaser  under  such 
clrcnmstances  acquires  a  valid  title,  notwith- 
standing defects  In  the  title  of  the  vendor, 
unless  be  has  knowledge  of  those  defects;  that 
Is,  knowledge  of  facts  which  of  thranselves 
Impeach  the  title.  Credit  Oo.  v.  Howe  Mach. 
Co.,  64  Conn.  857,  884,  8  Atl  472;  Arnold  v. 
Lane,  71  Conn.  61,  63.  40  AtL  921;  Standard 
Cement  Co.  v.  Windham  Nat  Bank,  71  Conn. 
668,  685,  42  AtL  1006.  The  facta  reUed  on  by 
the  defendant  In  the  present  case  are  these: 
Rlsley  (a  man,  so  far  as  appears,  of  Irre- 
proot^ble  business  standing,  and  personally 
well  known  to  the  plaintiff)  offers  for  sale,  as 
his  Individual  property,  bonds  payable  to  bear- 
er. The  plaintiff  knows  that  he  is  the  treas- 
urer ot  ttie  corporation  that  Issued  the  bonds, 
and  also  of  the  corporation  that  baldi  a  tmst 
mortgage  for  security  of  the  bondholders.  It 
Is  Idle  to  claim  that  such  facts,  as  a  matter 
of  law,  charge  the  plaintiff  with  knowledge 
that  Rlsley  In  truth  holds  the  bonds  in  a  fiduci- 
ary capacity,  or  has  obtained  possession  of 
them  throng  a  secret  fraud.  The  claim  that 
the  plaintiff  was  charged  with  constructive 
knowledge  of  the  deed,  and  contents  of  the 
deed,  releasing  the  tnift  mortgage,  has  no 
merit  The  bonds,  bowerer.  although  on  their 
face  atin  dne  and  regidar  in  form,  had  in  fact 
been  paid  and  surrendered  to  the  defendant, 
who  could  not  after  sndi  surrender,  be  char- 
ged with  liability  to  any  one.  unless  it  should 
reissue  the  bonds  before  matorlty.  or  they 
should  come  into  circulation  by  reason  <tf  Its 
negligence.  The  defendant  did  not  rdasue 
them.  The  plaintiff  claims,  and  the  Judgment 
of  the  court  necessarily  finds,  that  they  were 
put  Into  clrcnlation  through  Its  negligence. 
That  payment  before  maturity  Is  not  a  de- 
fense, as  against  a  bona  flde  holder,  If  the 
bonds,  after  such  payment,  and  whUe  appa- 
rently stlU  due,  appeared  In  the  market 
through  the  fault  of  the  defendant  seems 
clear.  The  sale  to  the  plaintiff  as  valid  of 
bcmds  which  bear  all  Indlda  of  validity,  but 
by  reason  of  a  secret  defect  known  to  the 
vendor,  are  void,  was  an  actionable  wrong; 
and.  If  the  negligence  of  the  defendant  con- 
tributed directly  to  that  wrong,  It  should  be 
liable  for  the  damages  the  plaintiff  thereby 
suffered.  The  bonds  on  their  face  bear  the 
declaration  of  the  defendant  that  they  are  un- 
paid. If  the  negligence  of  the  defendant  en- 
abled Rlsley  to  sell  them  on  the  faith  of  that 
declaration.  It  should  be  estopi>ed.  as  against 
an  Innocent  purchaser,  from  any  denial  there- 
of. Such  results  are  in  accwd  with  tlie  anal- 
ogles  of  wdl-settled  principles  of  the  law  ot 
negligmce  and  estoppel.  But  however  this 
may  be,  the  reaaona  of  pabllc  p(dlcy  whldi  no- 
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derlle  the  law  tbat  be  who  pots  his  negotiable 
paper  Into  drcolatlon  shall  be  Uable  to  a  bona 
fide  holder  thereof  who  haa  acquired  the  same 
for  Talue  In  due  course  of  business,  whatever 
defense  be  ma;  have  If  the  paper  were  other- 
wise acquired,  apply  with  equal  force  whether 
the  paper  Is  put  Into  circulation  through  the 
intentional  act  or  the  negligence  of  the  maker. 
Brush  T.  Scrlbner,  11  Oonn.  391.  393.  It  was 
the  duty  of  the  defendant,  when  the  bonds  of 
the  first  Issue  were  surrendered,  and  the  mort- 
gage securing  than  was  released,  either  to 
cancel  them,  or  to  take  substantially  equiva- 
lent precautionary  measures  against  their  com- 
ing into  circulation  before  maturlt7.  They 
mm  not  canceled.  The  defendant,  for  a  pe- 
riod of  three  yeus  after  their  surrender,  took 
no  step  to  guard  against  their  reappearance  in 
the  ni,arket  through  accident  or  fraud,  beyond 
that  Involved  In  learlng  them  In  possession 
of  Its  treasurer,  without  special  Instructions 
and  without  oversight  The  conclusion  of  the 
trial  court  hi  respect  to  the  existence  of  neg- 
ligence under  such  drcmnstances  Is  final,  as 
one  of  fact.  Whether  or  not  the  special  facts 
found  have  such  decisive  probative  force  as  to 
legally  demand  the  conclusion  of  negligence, 
we  think  it  clear  that  such  conclusion  by  the 
court  is  not  legally  inconsistent  with  any  fact 
appearing  In  the  record,  and  may  fairly  be 
reached  'Without  violation  of  that  sound  rea- 
son which  must  control  in  the  determination 
of  an  ultimate  fact  from  ascertained  subordi- 
nate facts.  Nolan  v.  Ballroad  Oo.,  70  Conn. 
169,  176,  89  AtL  115.  4S  L.  B.  A.  305.  Tbe 
craclnslon  of  tbe  trial  court  on  this  point  ta 
therefore  flnaL  There  Is  no  error  in  the  judg- 
ment of  the  superior  court.  The  other  Judges 
concmxed* 
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YOUNG,  et  at  T.  GLBNDENNINa  et  al. 

(Bnprone  Ooart  of  Pennsylvania.  Feb.  6,  1900.) 

■HBBmJBHBN'r-IDBNTIimNQ  FUNDS— OAlt 
BUNO  TRANSACTIONS. 

1.  Where  plaiatlfls  had  G..  their  employ^,  sen 
their  notes,  and  deporit  the  proceeds  in  bank  to 
his  own  account,  with  his  own  money,  he  to  pay 
them,  from  time  to  time,  such  amoants  from  his 
bank  account  as  their  needs  might  call  fori  up  to 
the  amount  so  received  Iqr  him.  It  is  not  embea- 
slement  or  theft  for  him  to  use  for  his  own  pur- 
poses part  of  snch  fnnds. 

2.  Plahitifffl  havhig  had  G.,  their  employ^,  ntHl 
their  notes,  and  d^sit  the  proceeds  la  bank  to 
his  own  account,  with  his  own  money,  he  to  pay 
them,  from  time  to  time,  such  amounts  from  nis 
bank  account  as  their  needs  might  call  for,  up  to 
tbe  amount  so  received  by  him,  the  last  money 
drawn  from  the  bank  for  his  own  use,  he  having 
used  for  bis  private  purposes  more  than  he  had 
in  the  bank  oatside  of  tbe  money  received  from 
the  notes,  cannot  be  held  to  be  identified  as  thdr 
maasT. 

8.  Is  no  gambling  transaction  where  the 
brokw  boys  what  he  is  ordered  to  buy,  and  sells 
what  he  Is  told  to  sell,  though  there  is  no  delivery 
to  the  principal,  the  stocks  and  bonds  being  kept 
tqr  the  broker,  and  delivered  on  k  resale  to  the 
one  then  buying. 

4.  One  who  employs  a  broker  to  make  varlons 
transactions  for  him  as  an  agent  in  baying  and 
selling  stoeka  legitimates  taaa  all,  whatevtt 


their  natnre,  by  paying  his  Indebtedness  to  tike 
broker,  and  taUng  iq)  all  his  stocks  then  held  by 
the  broker. 

Appeal  from  court  of  common  ^ea%  Pblla- 
delphia  county.  • 

Suit  by  Isaac  S.  SmyOi  and  another,  sorrlT- 
ing  liquidating  partners  of  the  late  firm  of 
Young,  Smyth,  Fidd  &  Oo.,  against  Etloi 
Qlendennlng  and  others,  orecutors  of  Eobert 
Glendenolng,  deceased,  and  another.  Decree 
tor  defendants^  aiyf  plH<nt1ff>  i^peaL  Afflnn- 

The  findings  of  fact  and  conclusions  of  law 
Qt  the  court  below  are  as  fOUows: 

**Flndlngs  of  Fact 

"From  tbe  evidence  beard  by  me  at  tbe  trial 
of  tbis  case,  on  September  23  and  October  16, 
1808,  and  from  the  bill  and  answer,  X  find  the 
following  to  be  the  facts: 

"(1)  Young,  Smyth,  Field  &  Oo.,  the  plain- 
tUfs,  were  dry-goods  merchants,  and  had  in 
their  employ  a  financial  clerk,  and  afterwards 
a  partner,  named  Theodore  K.  Graham. 

"(2)  The  plaintiff  firm  being  desirous  of 
raising  mtmey  on  their  notes,  and  wishing  to 
conceal  the  fact  from  their  own  banks  that 
tbey  were  selling  their  notes  on  the  street, 
gave  these  notes  to  Theodore  B.  Graham,  who, 
by  their  direction  and  request,  sold  the  same 
to  various  note  brokers  or  money  Iraden.  The 
money  be  received  he  deposited,  at  the  request 
of  tbe  plaintiffs.  In  his  bank  account  in  the 
Central  National  Bank  of  Philadelphia.  Theo- 
dore B.  Graham  kept  but  one  tmnk  account, 
and  tbat  with  the  Central  National  Bank. 
In  it  he  deposited  tbe  moneys  actually  belong- 
ing to  him,  as  well  as  all  other  moneys  which 
came  into  his  poasesaion  in  any  manner,  in- 
cluding m<meys  which  came  into  bis  bands  as 
executor  of  bis  father's  estate,  and  also  In- 
cluding the  moneys  realised  from  the  sale  of 
the  notes  of  7oung,  Smyth,  Field  &  Co.  The 
moneys  so  deposited  were  necessarily  minted, 
and  there  was  no  way  of  telling  what  properly 
belonged  to  himself  and  what  part  he  was  ac- 
countable for  to  others,  except  his  own  books 
of  account  The  amount  of  the  notes  ran  from 
$300,000  to  ¥800,000  per  year.  The  total 
amount  received  by  Graham  as  a  result  oC  the 
sale  of  the  Young,  Smyth,  Field  &  Go.  notes, 
and  deposited  by  him  In  the  Central  National 
Bank,  from  July  1,  1882,  to  November  14, 
1880,  vras  $1,784,211.88.  Tbe  total  amount  de- 
posited by  Graham  In  the  same  bank,  from  all 
sources,  during  the  same  period,  was  $1,966,- 
361.05,  leaving  an  amount  of  $181,189.78  as 
money  deposited  by  him.  Tbat  was  his  own 
money,  or  moneys  not  derived  from  Young, 
Smyth,  Field  &  Co.  During  the  same  period 
Graham  paid  out  of  this  account,  to  Young, 
Smyth,  Field  &  Co.,  $1,729,960.  which  was  all 
the  money  received  by  him  from  the  sale  of 
their  notes,  except  tbe  sum  of  $54,261.88. 

"(8)  On  the  23d  day  of'  April,  1896,  the 
wrongful  action  of  Graham  in  not  returning 
tbe  whole  amount  of  the  money  received  by 
him  from  the  sale  of  ths  nc^  was  discovered 
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tqr  the  i^alntlffs,  Xovng,  Smytb,  Field  it  Oo. 
Or&ham  tben  fled.  A  short  time  after  that 
thej  learned  that  he  had  been  dealing  with 
Glendennlns  &  Co.,  but  it  was  not  onUI  the 
lummer  of  1887,  when  Graham  was  examined 
tn  another  ault,  that  they  knew  the  extent  and 
natore  of  hla  deaUnga. 

"(4)  By  agreement  between  the  pbdntUts 
and  Graham,  the  amount  recelTed  by  bim  was 
not  paid  over  In  full  at  the  time  of  receipt, 
bat  was  paid  In  checks  for  round  sums  from 
time  to  time,  so  that  the  fact  of  the  sale  ot 
notes  on  the  street  should  be  further  concealed 
from  the  firm's  banks.  Graham,  who  was  call- 
ed as  a  witness  by  plalntltCa,  testified:  'If  I 
would  Just  draw  out  precisely  the  amount  I 
bad  deposited,  my  own  bank  would  have  seen 
what  was  going  on,  and  firm's  banks,  noticing 
odd  amounts,  would  very  easily  have  known 
of  it,  so  I  drew  checks  for  eren  amounts.' 

"(5)  An  examination  of  the  books  of  Young, 
Smyth,  Field  &  Co.  (to  wit,  by  examining  the 
daily  Journal,  In  wlilch  was  recorded  the  days 
on  which  these  notes  became  due,  adding  the 
total  amonnt  of  notes  outstanding,  then  look- 
ing at  the  bills-payable  account  and  striking 
balance)  would  have  disclosed  the  shortage  at 
any  time.  Such  an  examination  was  not 
made.  It  would  also  have  shown  that  he  bad 
hi  1890  paid  the  defendanU  directly,  by  tlie 
check  of  the  firm,  |5,000  that  he  had  not  chai^ 
ged  against  himself. 

"(6)  No  eTldence  of  any  proceeding,  cItQ  or 
criminal,  against  Graham  was  presmted. 

"(7)  Graham  was  a  relattre  of  Mr.  Xoaiig» 
•UK  of  the  mtdubers  of  the  firm. 

"(8)  In  1887,  Graham  was  admitted  to  a 
partnership  interest  in  the  flnn  of  Young, 
Smyth,  Field  «t  Oo. 

"(9)  In  July,  1882,  the  firm  of  Robert  Glen- 
deunlng  &  Co.,  composed  of  Robert  Glenden- 
ning  and  George  A.  Hubn,  was  formed.  The 
Intoest  of  Robert  Glendennlng  was  fire-eighths 
and  of  George  A.  Huhn  three-eighths.  Their 
boslness  was  that  of  stock  brokers.  The  firm 
was  dissolved  on  March  B,  1893,  by  the  death 
of  Mr.  Glendennlng.  This  firm  Is  the  defend- 
ant The  final  account  of  the  executors  of 
said  Robert  Glendennlng  was  confirmed  abso- 
lutely by  the  orphans'  court  on  May  26,  1894, 
and  final  distribution  of  thp  same  made  among 
me  parties  entitled  thereto  on  May  28,  1894. 

"(10)  From  the  time  the  firm  of  Robert 
Glendennlng  &  Co.  was  formed,  Theodore  R. 
Otaham  commenced  to  deal  with  them. 

"(11)  Graham  ordered  stocks  bought  and 
sc^  When  he  ordered  stocks  bought,  the 
firm  of  Glendennlng  &  Co.  bought  and  paid 
tat  them.  They  credited  Graham  with  the 
amount  paid  on  the  stocks,  and  loaned  him 
ttie  balance,  and  charged  him  Interest  thereon. 
They  also  charged  the  regular  commission  of 
one-eighth  of  1  per  cent,  on  the  trausactlML 
They  did  not  put  the  certificates  of  stock  In 
the  name  of  Graham,  but  held  It  In  their  own 
name,  or  in  the  name  It  was  In  when  they 
bou^t  It,  with  a  jwwer  of  attorney  to  tran» 
fer.   Oo  some  few  occaatcuu  the  stocks  w«n 


paid  tor  In  full  by  Graham,  and  the  stocks  de- 
livered to  him.  When  stocks  were  ordered 
■old,  Glendennlng  ft  Ob.  sold  them,  and  if 
Graham  was  short  of  the  stock  sold,  and  con- 
sequently did  not  have  It  to  deliver,  the  de- 
liv^y  was  made  by  the  brokers,  who  changed 
Graham  the  price  they  had  to  pay  to  make  the 
delivery,  crediting  him  with  the  price  realized 
by  the  sale.  In  some  few  instances  Graham 
delivered  the  stock  to  the  defendants  to  sell 
for  bim.  In  all  cases  the  usual  broker's  com- 
mission of  one-eighth  of  1  per  cent  was  char- 
ged. 

"(12)  Hie  amount  of  mcmey  paid  to  the  de- 
fendants by  Graham  was  $86,823.75. 

"(13)  Hie  number  of  purchases  and  sales 
were  many,  fht  amounts  Involved  large,  the 
total  value  of  stocks  being  over  $1,000,000. 

"(14)  The  hitentlon  of  Graham  was  to  buy 
the  stocks  for  the  purpose  of  holding  them  for 
a  rise  In  the  market,  and  be  sold  short  ex- 
pecting a  decline  In  the  market  The  time  of 
his  holding  was  never  indicated,  and  depend- 
ed entirely  Upon  himself.  He  was  undoubted- 
ly speculating.  The  bn^r  could  never  tell 
what  stock  Graham  would  conclode  to  sell  or 
when  he  would  do  so.  Many  of  0»  atoda 
were  carried  for  long  perioda. 

"(15)  In  most  Instances  the  stocks  wore 
bought  on  margin;  that  is  to  say,  Graham  ei- 
ther bad  enough  stocks  In  the  possession  ot  the 
brokers  to  Justify  them  in  advancing  him 
money  to  buy,  or  be  would  make  a  depodt  of 
money  to  cover  tbe  dllEerence  between  the 
price  ot  the  stock  and  what  the  hnricer  was 
willing  to  lend  on  It 

"(16)  The  defendants  In  the  course  of  their 
business  would,  whenever  the  occasion  de- 
manded it,  make  the  delivery  of  stocks  sold 
short  for  their  customers  from  the  lot  of 
stocks  they  had  in  hand,— bought  for  some 
other  customer.— in  which  case  the  ability 
to  d^ver  to  their  customer  the  stock  they 
had  bought  for  bim  depended  on  the  finan- 
cial ability  of  the  house. 

"(17)  During  said  period  said  Graham  like* 
wise,  from  time  to  time,  made  to  the  said 
firm  certain  payments  on  account  of  his  in- 
debtedness. In  nearly  every  case  these  pay- 
ments were  made  by  his  own  check  on  the 
Central  National  Bank,  in  which  he  kept  his 
personal  account  On  two  occasions  pay- 
ments were  made  in  bank  notes  and  bank 
duebllls,  and  on  one  occasion,  In  1880,  at  the 
time  when  said  Graham  was  a  member  of 
the  firm  of  Young,  Smyth.  Field  &  Oo.,  pay- 
ment was  made  by  check  of  the  said  firm  of 
Young.  Smyth,  Field  ft  Ca  Tbe  complain- 
ants attempted  to  earmark  and  trace  to  Rob- 
ert Glendenuing  &  Co.  certain  moneys  which 
'  they  claimed  to  be  tbdrs  by  showing  that  at 
the  time  certain  checks  drawn  by  Gra- 
ham on  his  own  bank  account,  to  the  order 
of  Robert  Glendennlng  ft  Co..  the  balance  In 
Graham's  account  to  his  credit  was  neces- 
sarily made  up  of  the  proceeds  of  their  notes 
deposited  In  his  account  By  this  process  of 
reasoning  they  apparendy  traced  upwards 


Digitized  by  Google 


866  4S  ATLANTIC 

of  $61,000  Into  tlie  bands  of  Robert  Glenden- 
nfng  &  Oo.  between  July  1,  18S2,  and  Xovem- 
ber  14,  1890.  The  defendanta,  applying  the 
same  reasoning,  traced  during  this  same  pe- 
riod $25,600  of  complainants*  moneys  Into 
the  hands  of  L.  H.  Taylor  &  Co.,  another 
Arm  of  stock  brokers  TPlth  whom  said  Gra- 
ham was  doing  business,  making  In  all  up- 
wards of  $86,000  thus  apparently  traced. 
But,  as  during  this  period  the  total  shortage 
between  Graham  and'  the  complainants  was 
but  $54,251.89,  the  method  employed  was 
faulty,  and  the  conclusions  reached  neces- 
sarily erroneous  and  nnsatlsfactory.  Out  of 
what  balance  a  check  is  paid  does  not  de- 
pend upon  the  condition  of  the  bank  account 
at  the  time  the  check  was  drawn,  but  the 
condition  of  the  account  when  It  is  present- 
ed. In  addition  to  this,  I  cannot  find  an  au- 
thority for  holding  that  money  received  for 
the  discount  or  sale  of  a  note  or  notes  depos- 
ited In  the  private  bank  account  of  Graham 
with  the  consent  of  Young,  Smyth,  Field  & 
Go.,  and  to  be  paid  by  him  in  his  own  checks 
at  different  times,  can  be  earmarked  as  the 
money  of  Tonng,  Smyth,  Field  &  Co. 

"(18)  On  July  1,  18S2,  the  firm  of  Robert 
Olendenning  &  Co.  (the  defendants),  at  the 
request  of  Theodore  R.  Graham,  paid  to  a 
former  firm.  In  which  Robert  Gleiideunlng 
was  Interested,  but  in  which  George  A.  Hubn 
waa  not  Interested,  the  sum  of  $90,826.45, 
being  the  amount  owing  to  said  firm  by  Gra- 
ham, and  received  from  said  former  firm 
certlflcates  for  the  following  stocks  and 
bonds,  wblcb  were  the  property  of  said  Gra- 
ham, and  held  as  collateral  for  the  said  in- 
debtedness: Ten  $1,000  Income  bonds  of  the 
Allegheny  Talley  Railroad  Company,  two 
hundred  shares  of  the  stock  of  the  Metropoli- 
tan Elevated  Railroad  Company,  one  hundred 
shares  of  the  preferred  stock  of  the  Omaha, 
etc.  Railroad  Company,  one  hundred  shares 
of  the  capital  stock  of  the  Rochester  &  Pltts- 
bni^h  Railroad,  one  thousand  shares  of  the 
capital  stock  of  the  Louisville  &  Nashville 
Railroad.  These  stocks  were  of  the  aggre- 
gate market  value  of  about  $108,000. 

"(19)  Upon  the  dissolution  of  the  firm  of 
Robert  Glendennlng  &  Co.,  In  March,  1893, 
said  Graham  was  indebted  to  them  In  the 
sum  of  $28,264.86,  for  which  Indebtedness 
they  held  as  collateral  the  following  securi- 
ties belonging  to  the  said  Graham:  One 
hundred  shares  of  the  Philadelphia,  Pongb- 
keepsle  &  Boston  Railroad,  $10,000  of  the 
first  mortgage  bonds  of  said  company,  five 
hundred  shares  of  the  capital  stock  of  the 
Pittsburgh  Traction  Company.  Said  securi- 
ties at  that  time  were  of  an  aggregate  value 
of  upwards  of  $30,000.  Shortly  after  said 
date  there  waa  paid  to  the  firm  of  Robert 
Glendennlng  &  Co.,  on  behalf  of  said  Graham, 
by  Huhn  &  Glendennlng,  the  said  sum  of 
$28,264.65,  and  the  bonds  and  certificates 
of  stock  which  said  firm  had  held  as  collat- 
eral security  for  the  payment  of  said  Indebt- 
edness were,  bj  tbe  order  (tf  the  said  Gra- 
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ham,  turned  over  to  the  Ann  known  ss  Hnhn 

ft  Glendenning. 

*'<20)  All  dividends  declared  and  paid  on 
stocks  which  were  held  by  tbe  said  firm  as 
agents  m  brokers  for  the  said  Graham,  as 
aforesaid,  were  collected  by  the  said  firm  as 
his  agents,  and  credited  to  bis  account.  Dur- 
ing tbe  said  period  the  dividends  on  stock 
and  Interest  on  bonds  thus  collected  and 
credited  amounted  to  upwards  of  $28,000. 
On  one  occasion,  when  coupons  became  due, 
the  said  firm  delivered  tbe  coupons  directly 
to  the  said  Graham.  . 

"(21)  On  several  occasions  said  Graham 
delivered  to  the  said  firm  bonds  or  certifi- 
cates of  stocks  to  be  added  to  the  collateral 
held  by  the  said  firm  as  security  for  the  loans 
or  advances  made  to  him,  or  to  be  st^d,  and 
the  proceeds  thereof  credited  to  his  account 
Upon  other  occasions  the  said  firm  dellvoed 
to  him  certain  of  the  collateral  thns  held  by 
them. 

"(22)  On  several  occasions  the  defendants, 
on  orders  given  by  Graham,  purchased  or 
sold  stocks  for  customers  of  Tonng,  Smyth, 
Field  &  Co.,  and  once  for  a  member  ot  the 
firm.  In  these  cases  the  purchases  and  sales 
entered  into  Graham's  account 

"(23)  From  1866  to  1896  the  said  Theo- 
dore R.  Graham  was  also  a  member  of  the 
Philadelphia  Stock  Bxchange.  Prior  to  the 
time  of  these  transactions,  he  had  been  ac- 
tively engaged  In  dealing  in  stocks  and 
bonds  of  said  stock  exchange,  both  on  bis 
own  account  and  as  broker  or  agent  for  oth- 
ers. During  the  period  covered  by  the  trans- 
actions in  suit  he  occasionally  dealt  on  the 
exchange,  buying  or  s^Ung  stocks  for  cus- 
tomers of  the  firm  of  Toung,  Smyth.  Field  & 
Co.,  which  was  known  to  the  members  of 
said  firm. 

*'(24)  In  the  spring  of  1890  one  of  tbe  Jun- 
ior members  of  the  complainant  firm  in- 
formed Mr.  Smyth,  one  of  the  seolw  mem- 
bers, and  one  of  the  complainants  In  this 
suit,  that  Mr.  Graham  was  continually  spec- 
ulating In  stocks,  and  warned  falm  that  the 
firm  might  suffer  therefrom. 
"(26)  This  hlU  In  equltr  was  filed  October 
6,  1897. 

"<2^  During  all  the  period  covered  by 
these  transactions,  and  until  at  or  about  toe 
time  the  bill  was  filed  in  this  case,  the  de- 
fendants had  no  knowledge  or  notice  that 
Graham  was  making  improper  use  ot  any 
moneys  of  tbe  complainants. 

«*(27)  Graham  had  no  dealings  with  de- 
fendants as  principals.  He  bought  tnm 
them  no  stocks,  and  sold  none  to  them.  His 
transactions  In  stock,  whatever  character 
may  be  put  upon  them  by  the  law,  were 
with  other  parties;  the  defendanto  merely 
acting  as  his  agents,  and  executing  his  orders 
for  a  commission,  as  brokers. 

"(28)  None  of  the  moneys  deposited  wito 
defendants  by  Graham  remain  In  toeir 
hands,  but  the  same  were  paid  over  by  de- 
fendanto to  the  parties  firom  whom  aeeorl- 
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tlea  Ten  pnreluued  fax  Oralmm  npon  bis 
order.  In  cases  wber«  d^wslts  were  made 
b7  Oraluuii  with  defendants  aftw  ihe  sto^ 
bed  been  purchased,  they  were  as  part  re- 
payment for  numeTS  already  paid  out  by 
defendants  for  Giaham. 

*'<20)  The  defendants  In  this  case  were  met- 
Ing  as  the  agents  of  Graham,  and  not  deal< 
Inc  with  him  as  principals.  They  had  no 
interest  in  hie  contracts,  and  derived  no 
^oflt  therefrom,  except  brokerage  on  pnr- 
chasa  and  sates,  and  interest  on  the  loans 
which  they  made  to  him  on  his  collateral 
which  was  in  their  bands. 

The  Ksnlt  <^  Graham's  specnlatlons 
was  that  he  lost  more  than  he  made.  No 
ealenlatlon  of  his  losses  from  Jnly,  1882,  to 
Uarch.  188B.  has  been  siren  mes^  I  cannot 
flx  the  amount  ' 

"(81)  Theodore  R.  Graham  owes  Toung, 
Smyth,  Field  &  On.  In  the  matters  ^nreetl- 
cated  before  me  $64,251.88.  plus  *17,G0O  tak- 
en from  the  firm's  bank  account. 

*Y>mdnslons  of  Law. 

*1  have  already  found  that  Gnham  was  In- 
dtiited  -to  Young,  Smyth,  FMd  ft  Co.  to  the 
amoont  oi  VM.2S1.88  on  what  may  be  called 
Qie  note  account,  and  probably  f 17,600  more 
In  money  drawn  ftom  the  firm's  hank  ac- 
count The  qnestkn  now  before  me  is,  can 
Toang,  Smyth,  Field  ft  Co.  recorer  this 
amoont  from  Olodennlng  ft  Ca.  the  d^fend- 
antet  Graham  swore  that  a  much  larger 
amonnt  to  wit,  over  $81,00(K  of  Young,  Smyth. 
Pidd  ft  Go.*s  mon^.  was  paid  1^  him  to  the 
defendants.  But  what  of  ItT  He  also  swore 
that  fiom  other  sources  he  paid  It  all  back  but 
There  can  be  no  recovery  against 
the  defeodanta  anleas  the  mcmey  was  tiie  mon- 
ey of  Young,  Smyth,  Field  ft  Co.  Has  this 
been  shownT  I  think  not  The  money  receiv- 
ed by  Graham  from  the  sale  of  Young,  Smyth, 
FI«M  ft  Co.*s  notes  I  have  found  was  received 
by  authority;  was  deposited  by  Grabam  hi  his 
private  bank  aecomt  In  which  be  k^  his 
own  money  and  an  the  othw  money  be  receiv- 
ed from  any  source,  tndudli^  that  of  his  fa- 
ther's estate,  also  by  authority;  and  that  he 
was  not  expected  to  return  It  In  the  amounts 
received,  but,  for  the  purpose  he  mentioned, 
made  his  paymoits  in  smaller  amoonts,  at 
various  times.  Can  this  be  said  to  be  money 
tiut  was  earmarked  and  stolen? 

*Tbe  plaintiff  has  based  his  argument  on 
the  premise  that  this  was  stolen  money.  But 
I  fan  to  see  the  elemoits  of  larceny  in  it 
There  was  no-felonlons  taking.  He  was  not 
the  bafiee  of  It  It  was  not  to  be  returned  In 
kind.  The  mixture  of  It  with  his  own  fund 
was  authorised.  He  could  not  tiierefne,  have 
been  convicted  of  larceny  as  bailee.  He  did 
not  embezzle  It,  for  It  was  not  bis  duty  to 
return  to  his  en^loyer  the  chedn  or  jffoceeds 
oi  the  sate  of  notes,  but  he  was  to  phice  It  to 
his  account  and  to  pay  them  such  amounts 
from  his  bank  account  as  the  firm's  demands 
mlffht  can  tor,  iq»  to  tbe  totsl  lecalved.  No 


cue  can  pretend  tiiat  It  his  bank  bad  f&Bed  he 
conld  have  been  convicted  of  embenlement 

'The  act  of  sssemMy  says:  If  any  derk, 
aemn^  or  otiw  person  In  Os  employ  of  an- 
otiier  shsB  by  Tirtns  of  audi  aupk»yment  re- 
ceive and  take  into  his  poasosslcn  any  ciiattd, 
money,  or  valuable  security  which  Is  or  may 
be  made  the  subject  of  larceny,  for,  or  In  the 
name  or  on  account  of  bis  maata  or  emidoy- 
«,  and  Shan  fraudulently  embezste  the  same 
or  any  part  therein,  every  such  offendw  shaU 
be  deemed  to  have  fdonlonsly  stolen  the  same 
from  his  master  or  employer,  althongb  such 
chattd,  mtmey,  or  security  was  not  received 
Into  the  possession  of  snch  master  or  emi^er 
otherwise  than  by  the  actual  possession  of  his 
derk,  servant  or  other  person  in  his  employ, 
and  Shan  be  punished.*  etc.  P.  L.  1860,  p. 
400, 1 107.  fThe  chattel,  the  money,  the  valu- 
aUe  secnrHy*  gtvea  to  Glendennlug  ft  Oo.  was 
not  Uie  same  thhig  he  recdved  from  the  sale 
oC  the  notes  that  was  deposited  In  bsak  to  his 
own  account  by  express  antborlty.  This  act 
waa  Intended  to  cover  oases  when  there  was 
no  bailment  reason,  of  the  property  never 
having  been  In  Qie  actual  possesalon  of  the 
master  or  employer.  A  fwiHW^n-  Illustration  of 
embezzlement  Is  where  a  daft  takes  the  mon- 
ey received  by  him  from  the  customer,  and.  In- 
stead of  putting  It  in  the  drawer,  puts  It  In  his 
pocket  and  keops  It  This  Is  embenlement 
If  he  puts  It  hi  the  drawer,  and  then  abstracts 
It  It  Is  larceny.  I  do  not  thbik  this  pohit 
needs  farther  elaboration,  and  I  dn^  tt,  eon- 
tmt  m  tbe  fedlng  that  tills  waa  not  stolen 
money.  I  might  add  tiiat  the  fhflure  to  ^nse- 
CQte  Graham  is  some  evidence  that  the  team- 
ed gmtlemen  r^resratlng  the  plaintiffs  fdt 
that  sDch  actimi  could  not  succeed. 

"The  next  question  te,  was  the  identical 
numey  paid  to  Glendennlng  ft  Co.  tiie  money 
of  Young,  Smyth,  Xidd  ft  Co.?  I  have  no 
hesttatini  In  answolng  thte  question  slso  In 
the  negative,  Graham  had  reduced  aU  the 
mmiey  he  received  fTOm  the  notes  Into  bis  own 
possession,  and  I  tiilnk  tiiere  Is  an  absolute 
talluro  to  earmaA  or  Identify  the  money. 
LlndCs  Appeal,  181  Pa.  St  61.  37  Atl.  113. 

"So  much  for  the  money  recdved  from  the 
sale  of  the  notes.  The  other  Items  an  either 
checks,  or  tiie  proceeds  of  checks,  drawn  by 
Qraharn  from  the  firm's  bank  account  when 
he  waa  a  partner,  and  which  he  n^lected 
(purposely)  to  charge  up.  The  remarks  above 
made  apply  eqnally  to  these  sums,  and  Llnde's 
Appeal,  supra,  applies.  But  the  faDure  ot 
the  first  propmltion,  to  wit  was  It  stolen  mon- 
ey? makes  the  second  unimportant. 

"Three  propoeltlons  must  be  proved  by  the 
plain tiCFs  befon  they  can  recover:  First  that 
certain  money  of  theirs  was  stolen  or  embez- 
aled  Graham;  second,  the  same  mon^ 
thus  stolen  or  embezzled  was  paid  by  Graham 
to  the  defendants;  third,  that  tt  was  paid  to 
the  defmdants  In  an  Illegal  gambling  trans- 
action. The  faUnre  of  sny  ot  tbem  Is  fatal. 
I  have  already  found  that  tbe  money  was  not 
stolen  or  embezzled  mooe^,  and  that  it  has 
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not  been  Identified;  and  I  ndgrht  stop  here,  but 
tbe  third  and  last  propostti<ni.  I  think,  most 
likewise  be  decided  against  the  pUUntilta. 

"The  caaea  which  show  the  trend  of  later  de- 
clsloDB,  aa  to  the  relation  the  customer  and 
stock  broker  bear  to  each  other,  are  McNangh* 
ton  Co.  T.  Haldeman,  160  Pa.  St  144.  28  AU. 
047;  Peters  r.  Orlm.  149  Pa.  St.  163,  24  AtL 
192;  Keppller  t.  Jacobs,  148  Pa.  St  167.  24 
AtL  194;  Hopkins  t.  O'Kane,  169  Pa.  St  478, 
8^  Atl.  421;  Anthony  r.  Unangat  174  Pa.  St 
10.  84  Atl.  284;  Wagner  r.  HUdebrand,  187 
Pa.  St  136,  41  AtL  34.  It  may  well  be  that 
Graham  Intended  to  gamble,  but  tbe  more  Im- 
portant qoestlim  is,  did  the  stock  broker  In 
this  case  Intend  to  gamUet  It  seems  to  me 
tbat  It  the  broker  bays  what  be  Is  ordered  to 
boy,  and  a^  It  wliai  he  Is  t<dd  to  sell  It,  be 
Is  a  l»okar,  and  not  a  gambler.  I  think  the 
dlstlnctlMi  Is,  waa  It  Intended  that  ttie  ■to<^ 
shonid  be  bought  or  sold?  If  it  was,  It  is  sot 
gambling,  and  tbe  qoestlon  of  delivery  to  the 
customer  in  person  has  ncMliing  to  do  with  it 
A  dellvray  by  eale^  as  ordered  blm,  is  a 
legal  dellreiy  to  him,  for  It  Is  a  ddlroy  to  his 
vendee.  If  It  was  not  ttie  Intrattloo  to  leally 
bny  (w  Bdl)»  but  the  nndnstandlng  (luiwever 
reached)  waa  that  no  real  purchase  was  to  be 
made  and  no  sale  was  to  take  place,  bnt  thai 
tbe  dlflerence  in  marint  vatiw  was  to  be  set- 
tled by  tbe  loser  paying  his  loss  to  the  winner^ 
or.  to  pat  it  In  otto  words,  fliat  they  were 
to  aettle  with  each  other  when  they  did  settle 
aa  if  there  had  been  a  pnrduse  and  sale,  that 
would  be  gambling.  As  X  have  said,  the  queo- 
tlon  Is,  did  Olendenning  A  do.  really  nwte  the 
pordiaaes  and  aalea,  wen  they  boybig  and 
aeDlng  stocks,  etc  or-  were  they  betting  vritil 
Oraluun  on  tba  rise  and  fall  ct  the  stocks  and 
bonds  they  pretended  to  deal  hit  I  do  not 
think  this  evldfliioeb  w  the  facta  as  I  have 
ftnmd  them,  can  be  distorted  in  such  a  wi^  as 
to  waxrant  any  sndi  oatdntfoo.  I  And  ihey 
were  oigaged  In  a  legal  transaction,  and  at 
tiu  ODd  <tf  it  had  in  their  possesslfm  quite  an 
amonnt  of  unsold  securltieSt  whidi  were  hand- 
ed ovw  to  Gcaham'a  order,  and  the  account 
dosed.  This  result  makes  It  useless  to  dls- 
enss  the  quesUon  of  the  statute  of  UmltatlonB 
ai^  the  jnrlsdictlni  of  equity  in  the  matter. 
I  do  thhik,  however,  tha^  evm  If  it  was  ato- 
lon  mon^,  the  prindple  of  selecting  aa  the  one 
to  suffer  (when  one  ot  two  Innocent  parties 
most  snffo)  that  one  who  made  the  tojury 
posdble  would  fbrce  me  to  dedde  this  matter 
agiUnst  ttie  plaintiffs.  The  bill  Is  dismissed, 
plalntlfls  to  pay  the  costs." 

JosQ»b  De  F.  Junkin  and  RIdiard  0.  Dale, 
for  appellanta.  Ellis  A.  Ballard  and  Bufna  B. 
Staaidey,  for  ai^ellees. 

DEAN,  J.  Tbe  flndtaigs  of  ftust  and  condu- 
dons  of  law.  so  dearly  and  omidsdy  stated 
dw  learned  judge  of  the  court  below,  an  fiUly 
^hidicated  by  tike  evidence  and  tbe  law.  We 
can  say  nothing  which  will  add  to  flielr  fince. 
But  ttufo  la  cme  material  fttct,  mhUih  hi  not 


noticed,  and  at  the  same  time  la  undisputed 
No  matter  what  the  character  of  the  dealings 
between  Graham  and  Glaidennlng  ft  Go» 
or  Huhn  ft  Glendennlng,  tbdr  auocessors. 
when  the  transactions  had  ended,  Graham  set- 
tled with  both  flrme  after  their  dissolution,  re- 
apectlTely,  on  tbe  15th  of  Alay,  1888,  and  ISth 
of  May,  188S,  paid  his  taidebtednoa  to  thehr 
sncceB8<ns,  and  took  up  all  his  atocka.  The 
last  settlement  was  on  the  22d  of  April,  1886^ 
more  than  18  m<Hith8  beCon  this  bill  was  filed. 
We  said  m  UpCu  Appeal,  182  Ph.  St  818,  43 
AtL  99S,  opinion  by  JUstloe  Mltdiell,  after  dls- 
cusdng  tbe  evidence  tending  to  show  It  vras 
a  gamUlnc  transaction:  '*Bu^  apart  from  this 
consIdentlMi,  the  evlderae  deaidy  showed  aa 
election  by  the  aiq^lant  to  treat  the  but 
transaction  aa  a  purchase  (fU  previous  ones 
hebig  closed),  and  to  settle  the  account  oo 
that  basis.  Under  Patera  r.  Grim,  14B  Pa. 
St  168,-  24  Aa  102;  BeppUer  t.  Jacoba,  148 
Fa.  St  167.  24  AtL  104;  ICcXaugbton  Oo.  t. 
Haldeman.  160  Pa.  8t  M4.  28  Atl.  647;  An- 
thony V.  Unangst.  174  Pa.  St  10,  84  AtL  284. 
—this  made  It  valid,  wbatevw  had  beei  its 
<nrlglnal  duuacter.**  It  will  be  noticed  fMn 
the  teBttm<Hiy  that  In  every  Instance  the  br»- 
kera.  In  the  purchase  and  sale  of  stocks,  acted 
as  the  aguto  of  Graham,  and  hi  eveiy  case 
there  was  an  actual  aale,  purdiase^  and  de- 
Uvery.  Therefore^  vdiatever  may  have  been 
the  nature  of  0ie  isevious  ttansactkms,  aa  to 
Graham  he  finally  legitimated  Uiem  aU,  by 
paying  his  Indebtednees  and  departing  with 
his  stocks.  We  hold  tbb  mle  to  be  well  sc^ 
tied,  and  It  Is  directly  hi  point  hi  this  cassu 
The  decree  of  the  court  bdow  Is  affirmed. 


.  (IH  Pa.  at.  410) 
IflLES  et  al.  v.  TREANOB  ct  d. 
fihmreme  Oourt  of  Penwtvaala.   Jan.  SBk 

1900.) 

pROor. 

No  afBrmatiTe  doty  rests  on  the  bencddarr 
onder  a  will  to  diow  the  absence  of  imdoe  Influ- 
race,  where  no  coDfidential  relatloiu  solicited 
between  him  and  teatotriz,  and  they  were  stza»> 
geri  In  blood. 

Appeal  fn«n  court  of  common  pleaa,  Fhllar 

delphla  county. 

Issue  devlsavlt  vel  non,  to  determine  the 
validity  of  the  will  of  Margaret  UcOaifrey, 
deceased.  The  will  waa  propounded  by  Wil- 
liam Miles  and  Charles  W.  Hotbrook,  who 
were  appointed  executors.  The  residuary  1^- 
atees  and  devisees  were  William  MUea  and 
Annie  Miles.  John  Treanw  and  otha^  who 
were  nephews  and  nieces  of  deceased,  filed 
objections  to  tbe  probate  of  the  will  on  the 
ground  of  want  of  capacity,  undue  Influence, 
and  fraud.  The  Issues  were  tried  before  a 
Jury,  who  returned  a  verdict  In  favor  of  pro- 
ponents, and  from  a  Judgment  entered  on  tbe 
verdict  defendants  appealed.  Affirmed. 

The  appellanto  aadgB  the  following  spedtt- 
catlons  of  ettrtat  *VtxwL  Because  the  learn* 
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■d  trial  judge  erred  In  afflrmlnc  the  plahitltW 
im  point  of  ebaqce;  that  U  to  naj:  'A  per- 
mm  at  ftdl  ace  la  presumed  to  be  ornq  tetent 
to  main  a  win;  and  nnleai  the  Jut  beUere 
that  Misa  McCiffirer  was  Incapalile  oC  maUng 
a  win  at  the  yerj  point  of  Ume  whoi  she 
Bndwtook  to-  make  the  wlU  In  Question,  m 
that  ghe  was  mentallj  under  the  control  of  the 
plaintiff  Miles  or  his  wife,  their  verdict 
UhonU  be  for  the  plain tUTs.'  Second.  Be- 
cause the  learned  trial  JodKO.ored  m  dedln- 
Ing  to  affirm  defuidants*  ^hth  point  of 
cjha^,  namely:  'Under  tite  erldenoe  In  the 
ease^  the  plalntlfls,  or  the  proponents  of  the 
wSl,  b^uff  strai«erB  to  the  testatrix's  blood, 
are  boond  to  satiety  you  that  no  endue  Infln- 
CDce  was  exerdied  by  than  or  teooftit  to 
bear  by  them  upon  flie  tartatiix  at  the  time 
she  executed  the  paper  writing  purporting  to 
be  her  last  will  and  testament'  Third.  Be- 
cause In  Ttew  of  the  character  and  quality  of 
the  testimony  on  behalf  of  the  defendMrts, 
as  ctmtruted  with  the  testimony  offered  on 
behalf  of  the  plalntlfls,  the  charge  was  Inade- 
quate." 

Joseph  8.  Goodbread,  fOr  ^>peilast&  B. 
Hnim,  Jr.,  for  appellees. 

FEiR  CUBIAM.  Tfa^  are  but  t^ree  assign- 
ments of  error  In  this  case,  and  we  do  not 
think  that  any  of  them  is  sustained.  The 
flrat  point  of  tbe  plaintiffs  simply  declared 
that  the  Incapacity  or  undue  influence  alleged 
against  a  will  must  be  operatlre  at  the  time 
of  the  execution  of  the  Instrument,  and  this  Is 
certainly  the  law.  There  was  no  afflrmatlTe 
duty  resting  npon  the  proponents  to  establish 
the  negatire  proposition  that  there  was  no 
undue  influence  exerted  by  them  upon  tbe  tes* 
tatrlx  at  ttie  time  the  will  was  executed.  Of 
course,  the  question  of  uniiue  Influence  was 
an  issue  in  the  case,  and  It  was  necessary  that 
tibe  Jury  should  be  satisfied  by  tbe  weight  of 
the  eridence  before  them  that  the  wlU  was 
not  procured  by  undue  Influence.  There  waa 
no  confldential  relation  between  the  propo- 
nents and  the  testatrix,  and  th^  were  stran- 
gers In  blood.  They  were  not  subject  to  the 
special  duty  of  afflrmatlTely  showing  the  ab- 
sence of  undue  Influence.  We  do  not  r^iard 
ttie  duu^  of  the  court  as  Inadequate.  On 
the  contrary.  It  was  quite  tun,  and  correctly 
and  Impartially  prMented  the  whole  case  to 
tbe  Jury,  with  prcq>er  Instructions,  the  Jury 
fonnd  !n  favor  ot  the  will,  and  that  Is  the  end 
of  the  disputed  questlcHis  of  fact  tarolTed. 
lodgment  affirmed. 


(iM  Pa.  at.  an 

OtUBXNBSt  T.  GBIAST  eC  aL 

ffluuittue  OoDrt  of  FennBylranls.   Jan.  19, 
1900.) 

TROBTft— HANAOEHBNT— INTBRFBRVNOB  BT 

CB8TDI  QUa  TRUST. 

A  ceatni  one  trust  has  no  iitorfst  in  the 
laffi^dnsl  seconties  eonstltntlns  tiie  trust  fond, 
■or  any  right  to  Interfere  with  the  trustee  In  the 
SBSBSfMuent  at  the  trust  estate;  and  irtiare  the 
«A^-M 


cestui  qae  tmst  anlgns  Us  Interest  fai  tbe  trust 
estate,  and  the  assignee  causes  notice  ot  the  as- 
signment to  lie  written  <«  the  margia  of  the  reo- 
ord  of  each  one  of  the  mortgages  hdd  by  the 
trustee,  a  decree  ordering  these  entries  to  be 
striken  from  the  record  Is  imqpa. 

Appeal  from  court  of  common  pleas,  Fbtt- 
adelphla  county. 

Bill  by  Charles  H.  Oheyney,  as  trustee  un- 
der the  will  of  Thomas  Adams,  deceased, 
against  William  M.  Geary  and  others,  to 
strllie  from  the  records  of  certain  mortgages 
an  entry  of  an  assignment  thereof  to  defend- 
ant Charles  H.  Stewart  From  a  decree  In 
complainant's  favor,  defendant  Stewart  ap- 
peals. Affirmed. 

Thomas  Adams  died  In  1867,  glTlng  unto 
Charles  H.  Gheyney  one-third  of  the  residue 
of  his  estate  In  tmst  ''to  invest  and  reinvest 
the  same  from  time  to  time,**  and  to  pay  the 
Income  thereof  to  his  son  George  B.  Adams 
during  bis  life,  and  at  his  death  to  divide 
the  same  among  bis  children  then  living, 
and  the  Issue  of  any  of  them  then  dead. 
The  app^ee,  aa  trustee,  Invested  the  residue 
of  the  estate^  as  required  by  the  will,  in 
securities  and  mortgages,  from  time  to  time; 
and  on  December  2,  1867,  he  had  In  his 
hands  $60,000  and  upwards,  which  was  In- 
vested In  a  number  of  mortgages  and  bonds, 
and  two  houses  In  the  dty  of  Philadelphia, 
which  bo  bad  been  compelled  to  purchase 
under  foreclosure  proceedings.  On  Dec^- 
ber  2,  1807,  Cbarles  P.  Adams,  a  grandson 
of  the  testator,  and  a  son  of  the  said  George 
B.  Adams,  assigned.  In  writing,  to  Charies  B. 
Stewart,  the  appellant,  an  his  Intemt  In  the 
estate  (rf  bis  grandfather,  and  In  and  to  the 
mortgage,  etc.,  In  which  the  trustee  had  In- 
vested the  funds  In  his  hands;  a  detailed 
Btatem«it  ot  the  mortgages,  etc.,  being  at- 
tached to  tibe  assignment,  and  made  part 
th^eof.  This  assignment  was  recorded  in 
the  office  of  tbe  recorder  of  deeds  for  the 
county  of  milladelphla;  and  the  latter,  in 
compliance  with  the  proTlsIons  ttt  Act  April 
6;  1876  (F.  Lu  iSi,  noted  the  assignment  upcn 
the  margin  the  record  of  each  of  tbe  said 
mortgages  recwded  in  his  office.  Borne  time 
afterwards  the  recorder  refused  to  permit 
the  trustee  to  satisfy  me  of  tbe  mortgsges, 
the  prlEicIpal  of  which  bad  been  paid  to  him, 
on  account  of  Oxe  note  on  the  margin  of  the 
record  of  the  assignment  by  Oharles  P.  Ad- 
ams to  the  appelant  Tbe  appellant  having 
refused  to  rtfease  any  d^m  of  title  to  the 
Bpedflc  mortgages  held  by  flw  trustee,  the 
latter  was  compiled  to  commence  these  pro- 
ceedings 1^  filing  a  btU  In  equity  praying, 
Intw  alia,  t^e  court  to  declare  that  the  sp- 
pellanf  acquired  no  title  in  the  securitleB 
above  mentioned  by  virtue  Ibe  assignment 
to  bim  by  Charles  P.  Adams;  to  order  the 
recorder  of  deeds  to  strike  from  the  margin 
of  the  record  of  each  of  the  said  mor^ages 
the  note  at  ttu  assignment  Uteres  to  tbe  ap- 
pellant; and  to  grant  an  InJuncthm  restrain- 
ing flw  appelant  fAnn  lnt«ferlng  with  tbe 
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sale  or  transfer  of  any  of  the  sold  mort- 
gages, etc.  The  varlons  county  aod  city 
officials  who  were  made  parties  to  the  bill 
filed  an  answar,  stating  that  they  had  only 
performed  duties  Imposed  upon  them  by 
law,  and  averring  their  willingness  to  abide 
by  any  order  which  the  court  might  make 
In  the  premises.  Charles  H.  Stewart,  the 
appellant,  by  separate  answer  arerred  that 
the  assignment  hy  Charles  P.  Adams  had 
vested  him  with  an  equitable  Interest  In  the 
securities  held  by  the  trustee,  and  that  the 
latter  was  not  entitled  to  equitable  relief, 
becaose  no  dood  had  been  cast  upon  his  U- 
tl& 

Arthnr  W.  Depne  and  OharleB  H.  Snrr*  Jr^ 
Cm  appellant  Horace  L.  CHieyney,  tor  mj^ 
pellees. 

PER  CUBIAM.  It  Is  too  plain  for  argu- 
ment that  Stewart,  as  assignee  of  the  Inter- 
est of  Charles  P.  Adams  In  the  trust  estate 
of  his  grandfather,  had  no  interest  In  the  In- 
dividual securities  which  constituted  the 
trust  fund  in  the  hands  of  the  trustee.  It 
was  the  duty  of  the  trustee  to  Invest  and  re- 
invest the  moneys  of  the  trust,  so  as  to  keep 
the  same  Invested  at  all  times,  In  order  to 
procure  an  Income.  But  In  the  execution  of 
the  duties  of  the  tmstee  the  cestui  que  trust 
had  no  right  to  Interfere,  nor  could  his  as- 
signee do  so.  When,  therefore,  the  latter 
caused  a  notice  of  the  assignment  to  be  writ- 
ten on  the  margin  of  the  record  of  each  one 
of  the  securities  held  by  the  trustee,  he  was 
Interfering  dlrectiy  and  actively  in  the  man- 
agement of  the  trost  He  had  no  right  to 
do  this,  and  the  decree  of  the  court  bejow 
directing  that  these  entries  be  stricken  from 
the  margin  of  the  record  was  entirely  prc^ 
er.  The  court  did  not  direct  the  assignment 
itself  to  be  stricken  from  the  record.  The 
defendant  should  certainly  pay  the  costs  of 
this  proceeding,  which  was  occasioned  by 
his  own  willful  act  Decree  affirmed  and  ap- 
peal dismissed  at  the  coat  of  the  defendant 
Stewart 


(194  Pa.  St.  475} 

DRBIFUS  et  aL  T.  COLUMBIAN  BXPOSI- 
TION  SALVAQH  00. 

(Supreme  Court  of  PeonsylTaiilB.  Feb.  B,  1900.) 
NBW  OONTRACT— CONSIDBRATION. 
Where,  on  the  declaration  of  defendant  that 
It  wonid  not  perfonn  its  cmtract  to  deliver  to 
plaintiff  certain  goaotltiefl  of  steel,  of  spedSed 
kinds,  at  stated  prices,  they  entered  Into  a  new 
contract,  recitlDg  the  canceltatioQ  of  the  old  con- 
tract, and  acceptance  in  lieu  thereof  of  an  agree- 
ment to  fnmian  certain  other  amonnta  of  other 
kinds  of  steel,  there  is  a  consideration  for  the 
new  contract,  and  a  compromise  of  the  old  one. 

Appeal  from  court  of  cotomon  pleas,  No.  1. 
Philadelphia  connty. 

Action  by  Oiarles  Drelfus  snd  others,  trad* 
Ing  as  Drelfus,  Blodt  ft  Oo.,  against  the  Oq. 
Inmblan  Exposition  Salvage  Company.  Judg- 


ment tor  plalntlffk.  Defoidant  appeals.  Be- 

versed. 

Thomas  Leaming,  for  appellant  Jacob  Sing- 
er, Abraham  Israel,  and  Bknannel  Fortt^  for 
appelleea. 

DEAN,  J.  This  salt  was  begun  by  foreign 
attachment,  and  at  the  hearing  the  Issue  took 
the  form  of  an  action  of  assumpsit  The 
cause  was  sent  for  trial  to  E.  Hunn  Hanson, 
Esq.,  as  referee,  to  find  facts  and  apply  to 
them  his  conclusions  of  law.  In  effect  both 
his  findings  and  conclusions  are  In  favor  of 
plalntUfs;  and  def^dant  appeals,  alleging 
that  he  erred  In  not  finding  for  defendant  and 
certifying  a  balance  In  its  favor.  The  find- 
ings of  fact  are  so  full,  and  so  ordwly  stated 
by  the  learned  referee,  that  It  wonld  be  a  use- 
less labor  to  restate  them  at  loigth  in  this 
opinion.  Oounsel  for  s^ipellant  accepts  as 
true  all  the  material  facts  of  the  referee,  ajf- 
proved  by  the  court  below,  bnt  he  assigns  for 
error  the  referee's  conclusions  from  them. 

Briefly  stated,  defendant  In  February,  1895, 
contracted  to  deliver  f.  o.  b.  cars  at  Chicago, 
for  shipment  to  Pittsburg,  8,000  tons  of  shear- 
ed ste^  at  $7.50  per  ton;  the  deliveries  to  be 
completed  by  June  30th  following;  to  be  paid 
for  In  plaintiffs'  30-day  drafts  when  delivered. 
At  the  expiration  of  the  time  nelth^  party 
had  performed,  to  the  letter,  the  contract. 
Shipments  continued  during  the  summer,  but 
defendant,  alleging  a  breakdown  of  Its  ma- 
chinery for  shearing  the  steel,  made  no  ship- 
ments after  the  7th  of  August,  and  on  the 
10th  of  that  month  notified  plaintiffs  that  it 
was  Impossible  to  ship  sheared  steel,  as  pro- 
vided by  the  contract  By  this  time  the  steel 
had  largely  advanced  in  price  over  the  con- 
tract figure,— had  very  nearly  doubled.  It  Is 
not  Improbable,  as  plaintiffs  allege,  that  de- 
fendant sought  to  evade  its  contract  obliga- 
tion; and  it  is  too  plain  for  argument  that 
plaintiffs  wanted  the  steel,  and  did  not  want 
a  suit  against  defendant  for  damages.  So  on 
September  11th  L.  E.  Block,  a  member  of  the 
plaintiff  partnership,  met  Lerine,  president 
of  defendant  company,  In  Chicago.  Much  an- 
ger was  dlspl^ed  by  both,  and  suits  were 
threatened;  bnt  the  Interview  ended  In  the 
making  of  a  new  contract  by  which  the  old 
one  was  canceled,  and  the  new  one,  material- 
ly modifying  and  changing  the  terms  of  the 
old,  was  agreed  upon.  The  terms  of  the  new 
one  are  expressly  set  out  In  the  two  letters 
of  12th  and  18th  of  September,  one  and  two 
days  after  the  interview  between  Blodc  and 
Lerlne.  Tlieee  are  the  letters: 

'Mileage,  September  12th.  1896.  Messrs. 
Drelfus,  Block  ft  Co.,  Pittsburg.  Pa.— Gentie- 
men:  In  accordance  with  agreement  between 
the  vrriter  and  your  Mr.  L.  E.  Block,  the  va- 
rious contracts  between  you  and  this  company 
are  canceled,  and  you  agree  to  accept  In  lien 
thereof  200  tons  of  steel  scrap,  6  feet  and  un- 
der, and  900  tons  of  steti  in  shape  as  we 
bring  them  to  oar  shears.  In  all  other  re- 
spects, such  as  to  prlc^  deUvety,  terms  (a 


Digitized  by  Google 


DIU£IFU6  T.  COIiUMBIAN  BXPOSITIOK  SALVAGE  Oa 


971 


payment,  mnd  retam  of  expense  bnio,  etc^  the 
same  prorialons  eball  apply  as  In  the  con- 
tracts wblcb  are  canceled.  Please  acknowl- 
edge receipt,  and  obl^  Tbe  Columbian  Etz- 
poaltloD  BalTage  Oow,  per  A  Lerlne,  Pieal- 
dent." 

"Pittsburg,  Pa.,  September  18.  1896.  Tbe 
Oblumblan  Exposition  Co.,  Ohlcago,  lU.— Gen- 
tlemen: Replying  to  yonr  faror  of  tbe  12th, 
same  Is  satisfactory  to  us.  Please  bare  all 
of  this  material  shipped  wHhout  farther  de- 
lay. Yonrs.  reepectfuUy.  Dreifos,  Block  A 
Ox" 

Shipments  conttnned  mider  this  new  con- 
tract for  months,  wb«i  plaintiffs  seised  by 
foreign  attachment  104  tons  of  steel  shipped 
by  defendant  to  Pittsburg,  and  refused  pay- 
ment of  the  draft  therefor.  Then  this  suit 
was  commenced  In  Philadelphia  by  plalntUfs 
to  recover  damages  for  tbe  breaidi  of  the  old 
contract. 

The  referee  finds  thus:  "Tbe  letters  of 
12tb  and  ISth  September  exhibit  In  the  cleaj> 
est  way  that  It  was  the  express  purpose  of 
the  parties  to  end  their  rights  under  the  con- 
tract of  8th,  9th,  and  12th  February,  and  In 
place  (tf  them  to  substitate  the  September 
agreement"  But  on  this  established  fact  the 
referee  concludes  thus:  "*  *  *  miere  was 
no  valuable  consideration  for  the  agreement 
Since  the  plaintUfs  Invoke  the  strict  legal 
principle.  It  Is  decided  that  after  the  breach 
of  the  February  contracts  there  could  be  nei- 
ther the  snbstitutlon  of  another  nor  its  can- 
cellation— neither  Its  release  nor  dlsdiarg^ 
witbout  a  valuable  consideration  toe  It** 
Hence  bis  finding  for  the  plaintiffs.  Be  states 
the  general  role  of  law  correctly  when  be 
says:  "It  is  true  that  even  after  a  breach  of 
contract  a  debtor,  by  paying  to  bis  creditor 
but  a  part  of  bis  debt,  may  have  a  valid  dis- 
charge of  all.  If  there  was  doubt  as  to  tbe 
amount  due,  or  If  that  which  was  due  Is  un- 
liquidated, but  not  otherwise.  *  •  *  In 
tbls  case  the  debt  was  capable  of  exact  ascer- 
tainment by  calculation,  •  •  •  and  that 
which  was  due  was  not  unliquidated."  'nie 
opinion  of  a  lawyer  of  the  learning  and  ability 
ot  the  rtferee  has  moved  us  to  a  careful  re- 
vision and  consideration  of  bis  report  After 
the  most  mature  deliberation,  we  are  clearly 
of  the  opinion  that  he  erred  In  his  appllcatlw 
of  tbe  law  to  tbe  facta  found  by  blm.  As- 
sume, as  he  does,  that  at  the  iwrsonal  Inter- 
view between  Block  and  Levlne  on  the  lltb 
at  September  there  was  a  distinct  declaration 
by  the  latter  that  his  comimny  would  sot  per* 
tbrm  Its  contract;  stlU,  If  anything  can  be 
clear.  It  Is  that,  above  all  things,  plaintiffs  did 
not  want  a  lawsuit  for  damages.  At  that 
stage  their  damages  were  wholly  uncertain, 
depending  <ni  tbe  fluctuating  price  of  ste^ 
They  did  know  that  they  wanted  the  steeL 
What  damages  they  might  want  by  reason  of 
defendant's  breach,  or  what  they  might  sus- 
tain* thty  did  not  know.  In  ^s  dilemma, 
they  Bongbt  for  and  obtained  a  new  contract, 
expressly  canceling  the  old.  They  did  not  ac- 


cept a  less  sum  than  tbe  money  due  on  a  debt 
certain  In  amount— a  contract  which,  under 
the  authorities,  would  have  been  without  con- 
sideration, niey  agreed  to  accept  a  fixed 
quantity  and  quality  of  merchandise,  at  fixed 
times  and  prices,  Instead  of  the  on  certain 
event  of  a  lawsuit  It  In  no  way  changes  tbe 
character  of  the  contract  of  11th  Septemb^, 
1890,  that  now,  long  after  tbe  event,  tiie  ref- 
eree can,  under '  tbe  terms  of  the  old  con- 
tract to  his  satlsfactlMi,  with  approximate  cot- 
talnty,  liquidate  the  damage  occasioned  by 
the  breach.  How  did  matters  stand  then, 
witb  the  uncertainty  of  the  steel  market  on 
that  dayt  That  was  the  question  in  contem- 
plation of  both  parties.  In  McNista  v.  Reyn- 
c^ds.  90  Pa.  St  483,  we  held  *that  tbe  mutual 
unexecuted  undertakings  of  an  existing  ctm- 
tract  are  a  sufficient  Consideration  for  tbe  can- 
cellation of  such  a  contract  and  the  substitu- 
tkm  of  a  new  one  with  different  terms,"  It  Is 
Immaterial  if  for  a  moment  during  the  Inter* 
view,  there  was  technically  a  breach  de- 
fendant By  tbe  new  agreement  both  treated 
the  old  one  as  an  existing  contract  aud  mu- 
tually agreed  to  a  rescission  of  It  And,  even 
taking  the  most  rigid  statement  of  the  rule 
Invoked  by  the  referee,  that  rule  reaches  no 
further  than  stated  by  Bharswood,  O.  J.,  In 
Bank  v.  Htwton.  11  Wkly.  Motes  Cas.  389:  "It 
may  be  considered  now  well  settled  In  tbls 
state  that  payment  of  a  part  of  an  undisputed 
debt  after  it  Is  due,  though  accepted  in  full. 
Is  not  a  good  accord  and  satisfaction.  While 
tbls  is  so.  it  Is  equally  weU  setQed  that  the 
acceptance  of  a  collateral  thing,  witbout  re- 
gard to  Its  value,  is  a  good  accord  and  satis 
faction.  In  the  absence  of  fraud,  the  coortu 
never  Inquire  Into  the  adequacy  of  the  con 
Blderation  of  an  agreement"  AsBumlug  that 
the  damages  could  have  been  liquidated  with 
certainty  at  tha.t  date,  plaintifTs  condoned  all 
the  wrong  defendant  threatened,  and  accepted 
as  full  satisfaction  certain  merdiandise,— a 
collateral  ttiing,  sted  of  a  different  size,  nn- 
sb eared  scrap,— at  a  different  price,  instead  of 
insisting  on  payment  in  money  of  tbe  sum  cer- 
tain. In  Flegia  v.  Hoover.  166  Pa.  St  276, 
27  Ati.  162.  involving  a  contract  wblch  In  all 
Its  material  features  resembles  the  one  before 
us,  our  Mother  Mltchdl,  speaUi^  for  the 
court,  says:  "Tbe  parties  then  came  together, 
agreed  upon  a  settlement  put  its  terms  In 
writing,  wblch  w&b  signed  by  both,  and  partly 
carried  out  Such  an  agreement  Is  not  an  ac- 
cord, but  a  compromise,  and  la  as  binding  as 
any  other  contract  But  It  waa  not  necessary 
to  the  validity  of  the  agreement  of  May,  1892, 
that  there  should  have  been  even  a  compro- 
mise of  disputed  rights.  The  parties  to  a  con- 
tract may  at  any  time  rescind  it  either  In 
whole  or  in  part  by  mutual  consent,  and  tbe 
surrender  of  their  mutual  rights  Is  sufficient 
consideration.  That  Is  what  the  parties  did  In 
the  present  case,  and  their  rights  must  be  de- 
termined exclusively  by  tbe  i^reemeait  of  May, 
1892.  •  •  •  The  parties  have  made  a  final 
adjustment  of  all  these  matters,  and  tbe  orig^ 
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toal  contract  of  1891  Is  of  no  farther  efflcac7f 
except  as  a  guide  In  determliUns  how  mocb 
W&4  dne  onder  It  (or  the  logs  and  hark  pien-< 
tJoned  hi  the  ■creement  oC  1892."  The  learn- 
ed referee  holds  that  this  contract  must  be  de- 
temrined  bj  the  lex  loci,  the  law  of  IUIdoIs; 
bat  there  Is  no  anbstantlal  conflict  between 
the  law  of  that  state  and  tbls,  as  will  be  seen 
by  reference  to  Martin  t.  White,  40  IlL  App. 
281;  Bishop  T.  Busae,  69  111.  403.  And  In  In- 
surance Gol  t.  DetwUer,  23  IlL  App.  656,  the 
conrt  ears:  "The  term  'cancellation'  of  a  con- 
tract necew»rlly  Implies  a  waiver  of  all  rlgbts 
thereunder  by  the  parties.  If,  after  breach 
by  one  of  the  parties,  they  agreed  to  'cancel' 
It,  and  nmke  a  new  contract  with  reference  to 
its  Bubject-matter,  that  Is  a  waiver  of  any 
cause  of  action  growing  out  of  tbe  original 
breach;  and  this  la  the  Aile  even  though  the 
original  contract  was  under  seal."  As  to  the 
attachment  proceedings  on  the  104  tons  of  Iron 
in  Pittsburg,  delivered  on  the  second  contract, 
we  think,  as  the  court  there  had  jurisdiction 
before  suit  was  entered  here  on  the  old  con- 
tract for  damages.  It  Is  best  that  that  court 
should  retain  Jurisdiction  In  that  matter  until 
final  Judgment.  It  would  not  be  conducive  to 
orderly  litigation  to  Import  that  question  Into 
this  issue.  But,  for  the  reasons  given,  the 
Judgment  of  the  conrt  below  In  this  ease  Is  re- 
versedf  and  judgment  is  entered  for  defendant 


OM  Pa.  St  OS) 

HILLEE  V.  BILUNGTON. 

OSoprsnw  Oonrt  of  PennsylTania.  Ja&  SBi, 

1800.) 

Oi>NTRACT»-CON8TRUCnON  —  HAMUrACTUBB 

OT  ARTICLBS  UNDBB  TRADB-MARK. 

1.  An  agreement  between  the  owner  of  a  trade- 
mark and  the  maoufacturer  of  article!  covered 
thereby  provided  for  payment  to  the  owner  of  the 
trade-mark  of  a  royal^  of  one-half  of  the  net 
profits.  Hdd,  that  statements  rendered  by  the 
manofacturer  under  this  contract  were  not  avail- 
able to  his  Asugnee,  as  showing  a  constmetlon 
ta  the  contract  by  the  parties  themselves,  where 
it  aiveared  that  the  assignee  knew  nothing  of 
the  statement  until  offered  la  evidence  by  the 
owner  of  the  trade-mark  In  an  action  for  ac> 
counting  as  to  profita 

2.  Under  the  contract  whldi  reqtdred  the  man- 
itffecturer  to  manofactore  at  his  sole  cost  diarge^ 
and  expense,  and  to  pay  a  royal^  of  onenialf  the 
net  profits,  to  be  estimated  by  dedacting  the  ac- 
taal  cost  of  mannfactnre,  plus  7^  per  cent  of 
the  selling  price,  the  manufacturer  Is  not  entitled 
to  charge  interest  on  the  capital  employed  by 
him,  or  rent  for  the  use  of  premises  owned 
himself,  but  he  Is  entitled  to  diarge  rent  for  a 
building  leased  by  bim  for  the  poipase  of  mann- 
fkctnring  the  article*. 

8.  Under  such  a  contract  the  manufacturer  b 
entitled  to  diarse  for  the  actual  cash  paid  ont  by 
him  for  material  and  for  wages  of  employes  ex- 
dasiv^  engaged  in  the  manufacture  of  the  arti- 
cles, bat  not  for  wages  for  bookkeeptog,  office 
work,  and  other  matters  which  he  alreaay  em- 
ployed in  Us  general  badness. 

Appeal  from  court  of  common  pleas,  FbUar 

delphla  county. 

Bfll  by  EUnbeth  W.  MlUer  agahist  James 
H.  BUllngton  for  an  sccoonttng  tor  royalties 


alleged  to  be  due  under  a  contract  for  tbf 
mannfactnre  of  articles  covered  by  a  trade- 
mark. The  matter  waa  c^erred  to  a  master, 
who  reported  In  favor  of  plalntlft,  JBkcep- 
tlons  to  the  master's  report  were  OTermled. 
and  defendant  appeala  Affirmed. 

The  report  of  the  maata  (J.  B.  Oaijienter) 
Is  as  follows: 

"In  arriving  at  a  proper  statement  of  the 
account  between  the  parties  to  this  proceed- 
ing. It  Is  necessary  to  refer  to  the  agreements 
under  which  the  d^endant  Is  liable  to  account 
to  the  plaintiff.  These  agreements  are  to  be 
found  printed  hi  the  amended  bill,  fixhibitB 
A  and  B.  The  first,  dated  March  81,  1888, 
between  Mrs.  Elizabeth  W.  MlUer  and  Daniel 
T.  Gage,  contains  the  covenants  which  the 
defendant  BlUlngton.  assumed  by  his  agree- 
ment with  the  said  Gage,  dated  May  8.  1880, 
which  agreement  was  ratified  and  confirmed 
by  Elisabeth  W.  MlUer,  the  plaLntifC.  who  was 
Joined  by  her  husband,  WiUlam  Hartley  Mil- 
ler, In  the  execution  of  a  formal  agreement, 
dated  May  8,  1800,  In  which  she,  with  the 
concurrence  of  her  husband,  ratified  and  con- 
firmed the  assignment  and  agreement  between 
Gage  and  BlUlngton,  and  agreed  to  hold  the 
said  BilUngton,  after  the  1st  of  June,  1800, 
solely  and  wholly  responslt^  for  the  cove- 
nants and  agreements,  and  In  the  faithful  per- 
tormance  thereof,  Imposed  on  the  said  Gage 
by  the  agreement  l>etween  the  said  Gage  and 
Mrs.  Miller,  of  March  81,  1883.  The  cove- 
nants thus  assumed  by  the  defendant- are  in 
the  following  language:  *I  covenant  and 
^ree  to  manufacture  or  have  manufactured 
at  my  sole  cost,  charge,  and  expense,  the  pack- 
ing Cor  stuffing  boxes,  etc,  shown,  described, 
and  claimed  In  the  eertlOcate  of  registration 
above  named,  and  to  ose  due  and  prc^^ 
business  diligence  and  exertions  to  sell  the 
same,  and  to  pay  to  the  said  Elizabeth  W. 
Miller,  as  a  royalty  for  the  use  of  the  said 
trade-mark,  and  as  consideration  for  the  as- 
signment thereof  to  me,  one-half  the  net  prof- 
its or  proceeds  from  the  sale  thereof;  said  net 
profits  to  be  estimated  by  deducting  the  actual 
cost  of  manufacture  of  the  same,  plus  seven 
and  one-half  per  centum  of  the  selling  price, 
from  the  selling  ^Ice  thereof  or  amount  re- 
ceived therefor.  I  furth^  covenant  and  a^ee 
to  keep  Just,  true,  and  lawful  accounts  in  my 
regular  books  of  account  of  all  of  the  said 
packing  manufactured  and  sold  by  me,  and  of 
the  expenses  of  such  manufacture,  and  of  the 
prices  at  which  the  same  may  be  sold  by  me, 
to  wbldi  accounts  the  said  Elizabeth  W.  Mil- 
ler or  her  duly-authorized  represoitative  shall 
at  all  reasonable  times  have  free  access.  I 
further  agree  to  render  quarterly  statements 
In  writing  of  said  accounts  to  the  said  fUlza- 
beth  W.  Miller,  and  within  ten  days  after  ren- 
dering said  accounts -to  pay  to  the  said  Elisa- 
beth W.  Miller  the  nyaltr  or  half  net  pioflts 
MM  aforesaid.' 

"It  was  contended  on  the  part  ot  the  de- 
fendant that  certain  statements,  which  were 
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nndoed  Gage  to  tbe  pUlittlff,  and  wUdi 
are  to  be  found  oo  pagea  187  and  100  of  tiM 
■npdlanf  8  book,  abowlnv  the  ivoflts  to 
be  dlTlded  betveoi  Gace  and  Miller,  are  to 
be  coiuldered  as  a  coDstracaon  pot  v^oa  the 
contract  by  the  parties  themselTes,  and  that 
Uw  mle  that  where  tbe  contract  Is  ambiguous 
flie  constractioii  put  upon  It  by  the  parties 
naut  preTBll  applies  In  this  case.  But  these 
•tatemoitB  were  the  statements  of  Qage,  tbe 
predecessor  of  tbe  defendant,  BUlington,  la 
tbe  eoutract,  and  there  la  no  evidence  to  show 
that  the  defendant  ever  saw  them,  or  knew 
of  them  until  they  were  oifered  to  erldence  to 
this  case  by  the  platotUT  for  another  purpoae. 
There  can,  therefore,  be  no  prlrlty  between 
toe  platotllE  and  the  defendant,  so  far  as  these 
stotements  made  by  to  toe  platotUf  are 
concerned,  and  the  rule  cannot  apply.  Then 
arok  besides,  serious  doubU  whether  Gate's 
stotemento  would  have  been  available  for  this 
purpose  between  himself  and  the  plaintiff.  It 
was  not  shown  that  the  plaintiff,  a  woman, 
bad  erer  had  an  opportunity  ot  ascertaining 
tbelr  correctness  by  examination  of  tbe  books 
or  otherwise,  but,  on  the  oontrary,  It  was  de- 
Teloped  by  tbe  testimony  that  Gage  bad  In- 
duded  in  aome,  at  leaat,  of  these  stotements, 
under  tbe  bead  of  tbe  cost  price  of  articles  to 
be  used  to  toe  manufacture  of  the  packing,  a 
pnHBt  to  talmaelf;  that  la,  he  purchased  the 
material  to  be  used,  added  a  profit  to  himself, 
and  then  charged  toe  whole  as  the  actual  cost 
frf  material  to  his  stotement.  This  amounted 
to  fraud  ni>on  toe  part  of  Gage,  and  throws 
discredit  upon  his  stotemento.  Nor  can  toe 
contract  be  said  to  be  ambiguous.  The  lan- 
guage of  toe  corenanto  Is  plato  and  not  capa- 
ble of  miscmstructlon.  The  agreement  Itself 
must  therefore  be  consulted  to  construing  the 
contract  between  the  parties.  The  agreement 
provided  that  the  defendant  shall  'render 
Quarterly  stotemento  to  the  said  BUzabeto  W. 
Miller,  and  within  ton  days  after  ren^ring 
said  accounto  to  pay  to  the  said  Blliabeto  W. 
Miller  toe  royalty  or  half  net  proflto  as  afiwe> 
said.'  This  the  defendant  has  failed  to  da 
The  platotlff  was  entitled  to  the  share  of  bet 
proflto  at  these  dates.  Tbe  master,  thwefore, 
to  stating  toe  account,  allows  resto  at  every 
quarter,  and  toterest  on  tbe  amounto  found 
to  be  due  to  toe  platotlff  for  her  share  of  the 
proflto  from  the  dates  of  each  quarter. 

"The  agreraimt  provides  that  the  defendant 
shall  manufacture  or  cause  to  be  manufac- 
tured, 'at  hla  sole  cost,  charge,  and  topense,' 
toe  pacUng,  and  *ahall  pay  toe  platotlff,  as  a 
loyalty  and  as  consideration,  one-half  of  toe 
net  proflto  or  proceeds  from  sudi  sale;  said 
net  proflto  w  proceeds  to  be  estimated  de- 
ducting toe  actual  coat  of  manufacturing  of 
toe  padcing  aforesaid,  plus  seven  and  one-half 
per  G^tum  of  toe  selling  price  toereo^  or 
amount  received  therefor.'  The  language  here 
Is  that  the  defendant  shall  manufacture  the 
paiftbV  at  his  aole  cost  and  «:pense,  and  that 
tbQ  pn^t  shall  be  found  by  deducting  the 
actual  cost  of  manufacture.  In  the  absence 


of  any  special  provision  for  diarglng  toterest 
en  capital  employed  by  the  defendant,  or  for 
dtarglng  rent  toe  master  holds  that  the  allow- 
ance ot  toese  Items  to  the  account  of  tbe 
defendant  must  be  governed  by  toe  general 
rule  which  la  laid  dpwn  by  McPherson.  J.,  and 
affirmed  by  toe  supreme  court  to  Ahl  v.  Ahl. 
186  Pa.  St  89,  40  AtL  40S,  to  toe  foUowlng 
language:  The  general  rule  la  well  setUed 
that  a  partoer  Is  not  oititied  to  claim  toter- 
est upon  money  advanced  tor  partnership 
purposes,  unless  otBbrwlse  agreed  [citing 
Holden  v.  Peace,  46  Am.  Dec.  51S,  note];  and 
it  is  merely  extendtog  the  principle  to  deny 
a  partoer  rent  for  bis  real  estoto  used  for 
partoerahlp  purposes  unless  he  can  prove  an 
agreemmt  toat  rent  Is  to  be  allowed.'  The 
Pennsylvania  rule  concerning  toe  allowance 
of  totereat  to  found  In  Gygcf'a  Appeal,  62  Pa. 
fit  78;  TThe  allowance  or  rtfusal  of  Interest 
defends  upon  toe  circumstonce  of  each  par- 
ticular cas&*  It  must  be  borne  to  mind  that 
this  is  not  toe  case  at  the  setUement  of  an 
intricate  account  lb  the  wtoding  up  (tf  a 
partnership,  whwe  the  parties  could  not 
have  avoided  toe  necMSlty  of  litigation,  or 
at  least  of  calling  to  frimds  to  arbitrate,  as 
was  the  case  to  Oyger's  Appeal;  but  here 
the  defendant  denied  the  platotiff's  titie,  re- 
fused to  account  and  when  called  to  account 
by  the  plalntUt,  to  plato  disregard  ot  his 
covenant  he  discontinued  the  mantifactur» 
of  the  Globe  packing,  and  used  his  effnl* 
to  substitute  snotoer  packing  In  Ito  place. 
He  Is  toeretore  entltied  to  no  favcoa  from  a 
court  (MF  equity,  and  cannot  now  compUn  If 
he  Is  hdd  to  a  rigid  and  strict  acconntoblllty. 
The  master  tneref  ore  disallows  any  Items  of 
charges  for  Interest  on  capital  bi  tbs  dtfeniV- 
anfs  scconnt 

"In  the  matter  of  wot,  tbe  master  flndr 
that  certain  sums  of  mon^  wots  actoallr* 
paid  for  rent  <mF  a  building  which  tor  a  tlmt* 
was  used  for  toe  manufacture  of  tbs  pa^ 
tog.  These  Items  the  master  allows,  ss  bav 
tog  been  actually  paid  out  snd  as  a  portion 
of  toe  actual  cost;  but  toe  master,  under 
toe  autoority  of  Ahl  t.  Abl.  dlsaUows  aU 
charges  of  rent  mads  by  tbs  defendant  tot 
the  use  ot  bis  own  prsmlses  or  any  put 
thereof. 

"The  master  construes  the  meaning  ot  tbs 
WMds  employed  In  tits  agreement,  'I  eovs- 
nant  and  agree  to  manufacture  or  have  man- 
ufactured at  my  s<^e  cost  charge,  and  ex- 
pense, toe  packing,'  etc.,  to  connection  wito 
toe  words,  *sald  net  invflto  to  be  estimated 
by  deducting  toe  actual  cost  of  manutaotnrs 
of  the  same,'  ete..  to  bs  that  toe  actual  caah 
paid  out  by  blm  toe  material,  and  for  wi^as 
of  employes  exclusively  engaged  to  the  man- 
nfacture  of  tbe  article^  shall  be  allowed, 
but  that  no  charges  for  wages  tot  bookke^ 
tog,  office  work,  and  other  matters,  which 
toe  defendant  already  onployed  or  had  In 
his  general  business,  nor  fc^  toe  use  of  an 
elevator,  nor  for  machinery,  which  were  tos- 
proTomento  tor  the  boi^t  of  bis  business  la 
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genera]  and  hla  property,  and  not  emloslTdy 
for  tlie  purpose  of  manufactarlng  tlila  pack- 
ing, Blioald  be  allowed.  The  master  con- 
strues tlie  agreement  to  mean  that  all  these 
Items,  and  others  of  a  similar  character,  are 
a  part  of  the  defendant's  agreement  to  man- 
nfactnre  at  his  sole  cost,  charge,  and  ex- 
pease.  Nor  are  any  Items  of  cost  of  selling, 
snch  as  commissions,  to  be  allowed  as  the 
actual  cost  of  manufacture.  Such  items  are 
provided  for,  and  all  costs  of  sale.  In  the 
proviso  In  tbe  agreement  which  reserves  to 
the  defendant,  after  deducting  the  actual 
cost  of  manufacture,  seven  and  one-half  per 
centum  of  the  selling  price.  This  seven  and 
one-half  per  centnm  was  evidently  to  cover 
the  cost  of  selling,  and,  as  the  defendant 
was  equally  interested  in  the  profit,  it  was 
the  contemplated  profit  which  was  Intended 
to  be  the  defendant's  compensation  for  the 
use  of  his  general  facilities  In  condncUng 
Che  business. 

"In  support  of  hla  contention  that  all  of 
these  items  should  be  allowed  In  the  settle- 
ment of  his  account,  the  defendant  relied 
upon  several  cases  cited  by  bim  as  anthority, 
principally  In  the  United  States  conrts;  bat 
these  cases  are  for  Infringement  of  patents, 
where  the  measure  of  damage  to  the  plaintiff 
was  the  profit  made  by  the  Infringer.  In 
these  cases  the  infringer  was  allowed  to  off- 
set in  his  account  against  the  money  received 
by  reason  of  the  Infringement  items  of  ex- 
pense and  charge,  including  many  of  a  char- 
acter similar  to  those  excluded  by  the  mas- 
ter in  the  present  case.  But  in  those  cases 
there  were  no  contracts  between  the  parties, 
uo  commissions  allowed,  no  covenant  to 
manufacture  at  the  sole  cost,  charge,  and 
expense  of  the  defendant,  no  covenant  to 
a^,  and  no  agreement  as  to  how  the  profits 
-  were  to  be  estimated.  In  those  cases  the  only 
question  to  be  decided  was  the  profit  which 
had  come  Into  the  Infringer's  possesslmi  by 
reason  of  the  Infringement  They  do  not  ap- 
ply to  this  case. 

"It  appeared  from  the  evidence  that  at 
che  time  of  tbe  change  of  the  business  from 
Gage  to  the  defendant  there  were  In  tha 
hands  of  the  defendant,  turned  over  to  hfm 
from  Gage,  manufactured  packing  in  stock, 
and  materials  for  manufacturing  the  pack- 
ing, of  the  value  of  $986.08.  It  does  not  ap- 
pear whether  any  portion  or  all  of  the  cost 
of  tills  had  in  the  time  of  Gage  been  char^ 
yed  against  the  plaintiff;  but  as  the  platntUT 
produced  no  proof  that  It  bad  been  so  char- 
ged against  her  already,  the  master  finds 
that  it  was  not  charged  against  her,  and  al- 
lows the  said  sum  as  a  credit  In  the  defend- 
ant's account 

**In  stating  the  account  between  the  par- 
ties an  apparent  loss  is  shown  at  the  close  of 
the  quarter's  account  for  several  quarters. 
This  is  not  real,  but  apparent  It  arises 
from  the  pui^hase  of  a  larger  quantity  of 
material  In  the  qnartw  than  was  necessary 
tor  the  packing  mannfactored.  Hie  contract 


does  not  provide  that  the  plaintiff  shall  share 
In  any  losses,  but,  on  the  cmtrary.  that  the 
defendant  shall  manufactore  at  his  sote  cost, 
charge,  and  expoiBe;  but  tn  this  Instance 
the  loss  shown  is  not  a  real  loss,  and  as  the 
material,  the  purchase  which  showed  the 
apparent  loss,  was  on  hand  and  need  in  the 
manu&cture  of  the  packing  In  a  subeeqamt 
quarter,  the  master  allows  the  sums  so  stat- 
ed as  losses  to  be  carried  forward  to  the 
statement  of  the  next  subsequent  quarter's 
accounts  as  credits  to  the  d^endant 

"It  was  developed  by  the  proofs  that  a 
discrepancy  existed  between  the  amounts  of 
packing  manufactured  and  the  amount  bcAA, 
as  shown  by  the  wages  paid,  which,  at  so 
much  pw  ponnd,  showed  the  manufacture  of 
so  many  ponnds  of  packing,  while  the  actual 
number  of  pounds  sold  showed  tliat  22,017 
pounds  of  packing  had  not  been  accounted 
for.  This  discrepancy,  the  defendant  dalm- 
ed,  was  accounted  for  partly  as  having  been 
the  result  of  shrinkage  In  weight  and  that 
the  remainder  had  been  given  away  in  sam- 
ples and  for  tbe  purposes  of  advertising. 
Hie  master  allows  a  shrinkage  of  one  per 
cent  But  there  was  do  clause  In  the  agree- 
ment which  permitted  the  disposal  of  any 
of  the  packing  tor  advertising,  nor  can  the 
cost  of  such  packing  be  deducted  from  the 
amounts  of  cash  received.  In  making  np  the 
account  as  cost  of  manufacture^  for  Its  cost 
has  aliieady  been  ebaiged. 

Hie  master  therefore  charges  ths 
defendant  with  the  packing  not 
accounted  for.  which  the  mas- 
ter finds  is  22jm  pomdi 

LeM  an  estimated  amount  for 
shrinkage  (one  per  coit  on  to- 
tal amount  of  j/kx^ug,  1^459 
ponnd^   1,72B  pounds 

ao.282  pooiidi 

With  which  the  master  cbargea  the 

defendant  at  48^  cents  per  pound, 
that  being  the  average  selling  price  99,841  02 
From  which  there  most  be  dedncted 

per  cent   788  12 

^108  B9 

One-half  of  which  amount  WSl  Ifr 

la  payable  by  the  defendant  to  the 

elaintfl,  with  Interest  from  Novem- 
ar  Ist^lSM,  the  average  date  be- 
tween Feteuary,  1692,  and  July  L 
1887,  te  March  1. 1899.  77...   1.188  45 

$6,786  20^ 

"Sundry  charges  for  drayage  and  hauling 
were  claimed  by  the  defendant  Tbe  mastw 
allows  all  payments  which  were  made  for 
express  charges,  drayage,  or  hauling  on  ma- 
terials purchased  by  the  defendant;  but  the 
master  disallows  all  charges  made  by  the 
defendant  for  expressage,  drayage,  or  haul- 
ing not  actually  paid  for  by  him  for  mate- 
rials purchased,— such  other  hauling  and 
drayage  being  a  portion  of  the  facilities  of 
his  own  general  business,  and  principally 
nsed  in  this  connection,  with  the  sending  out 
«t  tbe  packing  tor  sale^  and  Uierefwe  not  a 
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pwrt  oC  tlw  fiost  of  tbe  nuumHaeUui^  Imt  oC 
teUlng  the  product 

master  finds  tbaX  the  defendant  pnr- 
chased  for  the  purpose  of  manufacturing 
Olobe  packing  certain  machinery,  Indodlog 
a  14  horse  poww  engine,  at  a  cost  of  about 
IOOOl  The  master  Is  unable  to  fix  the  oact 
cost,  because  of  the  Incomplete  diaractw 
Um  defendant's  statonait  account;  whidi 
In  many  Instances  gives  the  names  of  per- 
Wam  to  whom  paymoita  wwe  made,  without 
siting  for  what  purpose  the  parments  wm 
mad&  Thin  machinery,  whidi  waa  erected 
oo  the  defendants  propwty,  still  remalu 
there;  and,  althon^  it  waa  purchased  pri- 
marily with  a  Tlew  to  the  manufacturing  of 
the  packing,  the  master  finds  that  it  is  used 
by  the  dtf endant  for  Uie  purpose  ot  furnish- 
ing steam  heat  to  othw  portions  of  the  build- 
ing, running  an  doTatw,  etc.  Testimony 
was  introduced  by  the  defendant  to  show 
that  the  value  of  thte  machinery  after  Its 
use  was  not  more  than  VlTfi. 

The  master  allows  the  cost  of  the  ma- 
chinery ao  purcbaaed  aa  a  crefflt  to  tba 

defenclant,  eatimated  at  $900 

Lmb  tha  Taloa  to  tha  defendant  of  the 

,   175 


$825" 

John  Q.  Johnson,  R.  O.  Mom,  and  Bdward 
P.  Bliss,  for  appelant  Cliarles  La  Smyth 
and  Theodore  F.  Jenkins,  for  appellee^ 

PSat  OUBIAM.  We  have  couldered  with 
much  care  the  report  of  the  master  In  this 
csas^  and  the  argument  of  the  learned  couo- 
sd  for  the  appellant  We  an  not  cooTlnced 
that  there  was  any  error  In  the  findings  and 
conclusions  of  the  master,  and  we  therefore 
aflirm  tlie  decree  upon  the  report  made  by 
him.  Decree  ^rmed  and  appeal  dismissed 
at  the  cost  of  the  appellant 


(IM  Pa.  Bt  489) 

NICHOU90N  et  aL  T.  OITT  OF  PHILAOICL- 
PHIA. 

Iftat/nm  Oemt  of  Femu^raBla.   Jan.  89^ 

i9oa) 

DaracnvB  patbhbnt-injurt  to  pbdbstri- 

AN-CONTRIBDTORT  NB»UQBNCB. 

One  injmvd  by  stepping  on  a  looae  brick  in 
tbe  paTenwDt  of  a  atreet  cannot  be  held  guilt? 
of  oootribntoiy  negligence,  aa  matter  of  law, 
where,  though  tbe  pavement  waa  out  of  repair, 
thm  waa  no  open  bole  In  it,  or  in  the  groan d  an- 
der  tbe  bricka,  nor  were  bricka  absent,  bat  tbey 
were  loose,  becauae  of  tbe  crombling  of  the  mor- 
tar, and  some  were  displaced  and  some  broken, 
which  condition  bad  existed  for  a  nnmber  of 
weeks  without  any  reported  accident  and  there 
b(4iig  evidence  that  its  true  condition  was  not  ap- 
parent to  a  pedestrian  till  it  waa  readied,  and 
tte  powm  hutuNd  luving  her  hands  and  arms  full 
of  article*,  intttiEnfaig  with  htf  wateUag  tbe 
pavement 

Appeal  from  court  of  commcm  pleas,  Phila- 
delphia county. 

Action  by  Blary  Nicholson  and  husband 
sgalnst  the  dty  of  Philadelphia  for  damages 
tor  Injuiy  to  said  Uary  by  st^^hig  on  a  loose 


bslck  In  n  street  paTement  Bald  Blary  had 
Judgment,  and  defendant  had  Judgment  as  to 
her  husbud.  Defendant  appeala.  Affirmed. 

Chester  N.  Farr,  Jr.,  Asst  CUty  Sol.,  and 
John  L.  Klnsey.  Glty  Sol.,  t<a  a^ellant  J. 
Burwood  Daly,  Harry  A  Uacfcey,  and  Jamas 
Gay  Gordon,  for  appellees. 

PBB  CURIAM.  The  negligence  of  the  offl- 
dals  of  tbe  city  whose  dcty  It  was  to  keep  the 
pavement  In  repair,  in  not  heeding  the  fre- 
qaent  rqiorts  of  the  police,  officers  aa  to  the 
condltiOTi  of  the  pavement  In  qaestlon,  was  ao 
manifest  that  the  verdict  of  the  jury  was  Inev- 
itable .  on  that  subject  On  the  question  of 
tbe  plalDtUTs  contributory  negligence,  the  case 
was  for  the  jury, .and  It  was  carefully  com- 
mitted to  them  by  the  learned  trial  judge,  and 
found  In  favor  ot  the  plalntUT.  Upon  an  ex- 
amination of  the  testimony  we  cannot  say  that 
there  was  error  In  leaving  this  question  to  the 
Jury,  on  the  ground  that  the  contributory  neg- 
ligence of  the  plaintiff  was  so  apparent  that 
the  court  was  bound  to  treat  it  aa  a  question 
ot  law.  The  pavement  was  out  of  repair,  but 
there  waa  no  open  hole  In  It  or  In  the  ground 
underneath  tbe  bricks.  Nor  were  the  bricks 
absent  Hiey  were  loose,  owing  to  the  crumb- 
ling of  the  mortar  which  held  them  togeth^, 
but  tbey  were  there,  and  many  of  them  In 
place.  Some  were  displaced,  and  some  were 
broken.  It  does  not  necessarily  follow  that  In- 
jury will  result  from  treading  on  such  a  pave- 
ment The  fact  that  this  condition  of  the 
pavement  liad  continued  fw  a  number  of 
weeks,  without  any  reported  accident  having 
occurred,  when  It  must  have  been  trodden  by 
great  numbera  of  persona,  Is  strong  proof  that 
it  was  not  necessarily  dangerous.  It  la  also 
testified  by  the  officers  who  reported  its  con- 
dition that  Its  real  cwdlUon  was  not  apparent 
to  a  pedestrian  until  It  was  reached;  that  la. 
It  looked  like  ordinary  pavement  to  one  ai»- 
proachlng,  until  he  was  about  to  tread  upon  It 
It  was  also  In  evidence  that  the  plaintiff  was 
incumbered  with  Tsrions  articles  in  her  hands 
and  arma  at  the  momrat  of  the  accident  being 
engaged  In  moving  from  ber  former  residence 
to  another.  In  these  drcnmstancea  she  could 
scarcely  be  expected  to  ke^  up  so  careful  a 
lookout  for  defects  In  the  pavement  aa  an  or- 
dinary foot  passenger  entirely  unincumbered. 
In  view  of  these  special  facts  in  the  sittutlon. 
It  was  the  duty  of  the  court  to  leave  the  ques- 
tion of  contributory  negligence  to  tbe  jury. 
These  views  disposed  of  the  fourth  assignment 
of  error,  and  we  do  not  think  there  la  any 
merit  In  the  other  assignments.  Judgment 
affirmed. 


(IM  Pa.  St  419) 
ALLEN  T.  ALLEN. 

(Supreme  Court  of  Penns^Tania.    Jaa.  2Bl 

1900.) 

DIVORCB-DBSBRTION. 
Defendant  having  admitted  that  when  she 
left  her  husband  ^Intended  to  leave  him  for- 
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mr,  and  A»  havtnx  som  to  remote  regloiu  and 
been  Mimot  between  two  wad  three  yean,  and 
the  teatimony  ihowiu  that  her  daacrtion  waa 
wfllfol  and  maUdoaaTh*  la  cntided  to  a  dtmco. 

Appeal  from  court  of  common  pleaa,  PhUa- 
d^bla  cotm^. 

Ubel  In  divorce  by  Thomas  Allen  against 
Annie  H  Allen.  Decree  for  libelant  Be- 
apondent  appeals.  Affirmed. 

Henty  K.  BUes,  tor  mipellant.  John  a 
Qrady,  tor  appellee. 

PER  CURIABL  The  respondent  admitted 
In  her  testimony  Qiat  wbea  she  left  her  hus- 
band she  Intended  to  leave  bUn  fcvever.  She 
went  away  to  remote  r^ons,  OUcago  and 
San  Frandsco,  and  was  gone  between  two 
and  three  yearst— long  oiongh  to  bring 
self  within  the  operation  <rf  the  divorce  law. 
We  think  the  testimony  shows  that  her  deser- 
tion of  her  husband  was  willful  and  mall- 
dons,  and  he  was  therefore  entitled  to  a  de- 
cree. Decree  affirmed. 


OM  Pa.  SL  440 

-  BDERY  V.  SnSGKBSfc 

(Sopreme  Ooort  ot  Pennorlvsnia.  Jan. 
1900.) 

HUSBAND  AND  WIFB-ARTJCUB  OF  8MPABA- 
TION— BNFORCmiBNT  OV  BOND. 

LUodn  articles  of  leparatlon  between  hus- 
band and  wife  providing  for  parmeBt  by  him  to 
her  trustee  of  $300  per  aimam  for  the  Die  of  her 
minor  daoght^,  payable  In  monthly  Installments 
during  the  life  of  the  wife,  or  so  long  as  they 
lived  apart,  and  the  bond  given  by  him  providing 
for  like  payment,  he  ia  released  from  jnyment 
of  any  part  of  aneh  snm  1^  marriage  (h  the 
danghter,  iriMtefey  ahe  Besses  to  ba  a  charge  on 
her  mother. 

2.  Procee^ngi  pending  for  five  months  to  en- 
force a  bond  ^ven  by  a  boa  band  to  lecnre  pay- 
ments to  his  wife,  from  whom  he  is  separated, 
I«Dvidlng  that.  If  at  any  time  he  defaulted  in 
payment  of  a  monthly  Installment  for  16  daya 
after  It  is  dae,  the  poial  anm  of  the  bond  shall 
become  doe  at  once,  and  payment  thereof  may  be 
enforced  at  once,  cannot  be  set  aside  by  a  toider 
ot  the  installment  unpaid  for  aU  months. 

Appeal  from  court  of  common  pleas,  Le- 
high county. 

Proceedings  by  James  S.  Blery,  tmstee  ot 
SUlsabeth  P.  8teck«I,  against  Bdmund  F. 
Ste^el,  to  enforce  a  bond.  Jndgm«it  tor 
l^alntlff.  Defradaut  appeals.  Affirmed. 

WUUam  H.  Sowden  and  Bdward  Harvey, 
tor  appellant  James  &  Biwy,  In  pra  per. 

McCOLLUM,  J.  Bdmnnd  F.  Steckel  Insti- 
tuted In  the  court  of  common  pleas  of  Le- 
high county  to  November  term,  1886,  pro- 
ceedings for  a  dlvcK^  from  his  wife,  Bllza- 
beth  P.  SteckeL  The  proceedings  were  not 
far  advanced  whoi  the  llbdanfs  counsel 
made  overtures  for  a  settlement  between 
the  parties.  The  basis  of  the  settlement 
proposed  vas  a  separatlMi,  llie  terms  of 
which  were  Incorporated  In  the  articles  and 
the  bond  and  mortgage.  These  Instruments 
wws  dated  and  executed  at  tlie  same  tlme» 


and  constituted  the  contract  They  were 
prepared  by  the  libelant's  counsel,  approved 
by  the  parties,  and  properly  executed.  In 
and  by  the  contract  aforesaid,  James  8. 
Biery  was  made  trustee  for  Elizabeth  P. 
Steckel,  and  to  him  Bdmund  F.  Stecfcel  was 
to  pay,  for  the  use  of  his  wlte  and  minor 
daugbtw,  the  sum  of  9S00  per  year,  payable 
Id  monthly  installments,  during  the  natural 
life  at  the  said  Elizabeth  P.  Steckel,  or  so 
long  as  they  lived  separate  and  apart  from 
each  other.  The  bond  and  mortgage  were 
eiscuted  by  the  husband  to  secure  the  per- 
formance of  his  covenante  tn  the  articles  oi 
separation.  The  sum  named  In  the  bond 
was  $2,000,  and  It  was  provided  therein  tiiat. 
If  the  paymenU  were  made  each  and  ev«y 
year  during  the  lifetime  of  his  wito,  to  ac- 
cordance with  the  terms  and  provisltms  of 
the  articles  of  separati<m,  and  without  fraud 
or  further  d^y,  **then  the  obligation  to  be 
roiA,  or  else  to  be  and  remain  in  full  force 
and  virtue."  It  was  also  provided  in  the 
bond  that  it,  at  any  time,  the  obligor  de- 
faulted In  the  payment  of  any  of  the  month- 
ly Instollmente  for  the  space  of  IB  days  aft- 
er the  same  matured,  then,  and  In  such  case, 
the  said  snm  of  ¥2,000  "shall,  at  the  option 
of  the  trustee,  become  due  and  payable  Im- 
medlatdy,  and  payment  of  the  same,  with 
an  Interest  therem,  may  be  enforced  and  re- 
covered at  once."  Under  the  artldes  of  sq»- 
araUon,  Elizabeth  P.  Steckd  moved  separate 
and  apart  from  hw  husband,  and  from  the 
day  of  her  removal  the  mooHily  payraenta 
began  to  mn.  The  paymenti^  to  contormtty 
with  the  articles,  were  made  at  the  md  at 
each  month  until  tlie  13th  of  January,  180^ 
when  the  obligor  tendered  to  the  trustee  fU, 
or  three-flftha  of  the  snm  which  was  then 
due  and  he  had  covenanted  to  pay.  The  al- 
leged cause  of  his  refusal  to  pay  the  month- 
ly Installmente  of  ¥2S  at  the  «id  of  each 
month  was  that  his  minor  daughter  was  no 
longer  a  charge  upon  her  motlier,  because 
she  had  married,  and  gone  to  honsdceeptog 
with  her  husband.  The  trustee  declined  to 
accept  the  tender,  and  Insisted  upon  com- 
pliance with  the  plain  provisions  of  the  eaa- 
tract  while  the  obligor  pmlsted  In  fals  re- 
fusal to  pay  the  installmente  the  ccmtract 
called  for.  The  result  was  that  on  the  lat 
of  February,  ISaS,  the  b<»id  and  warrant 
wtn  filed,  and  Judgment  waa  altered  there- 
on. A  fl.  to.  was  Issued,  on  which  a  levy 
upon  personal  proper^  waa  made.  The 
obligor  then  filed  a  petition  to  strike  off  the 
Judgment  and  stay  the  writ  On  the  7th 
ot  February  a  rule  to  show  cause  was  grant- 
ed, and  writ  stayed  until  further  order,  lien 
of  Judgment  to  remain.  March  8,  189%  an- 
swer to  obligor's  petition  filed.  Depositions 
were  taken,  and  uiran  them  and  the  petition 
and  answer  the  rule  was  argued  June  10. 
1898.  The  opinion  of  the  court  was  filed  on 
July  4,  1898,  and  the  following  decree  was 
entered:  "July  4th,  1898,  It  Is  adjudged  that 
minbeth  P.  Steckel  la  entitled  to  be  paid. 
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oat  of  any  moneji  reallEed  «n  the  Jndsment 
la  tblB  caw,  $26.00  eacta  numtli  from  and  In- 
dadlnc  January,  1806  (due  <hi  tbe  18th  day 
of  eacta  month),  with  five  per  cent,  com- 
iiilsal<Hi  for  collectloD  additional  on  each  of 
nch  InitallmentB,  ao  long  as  she  Ures,  and 
Urea  separate  and  apart  from  her  husband* 
Bdmnnd  F.  Ste<AeI:  that  all  moneys  reallxed 
by  ttia  trustee  plaintiff  on  this  Judgment 
shall  be  applied  to  pay  said  sums,  and  not 
otherwise;  any  money  that  may  be  In  said 
trusteed  bands  beyond  what  Is  due  to  said 
BUzabetb  P.  Stecbel  as  aforesaid,  when  said 
parties  cease  to  Uve  separate,  or  at  the  time 
of  the  decesje  of  said  Baiaabeth  P.  Ste<Ael, 
to  be  paid  to  saM  Bdmnnd  F.  Steckel.  or  his 
l^al  representatlTes.  Ttie  mie  to  strike  off 
or  (^>en  the  Judgment  la  dlsdiarged  at  the 
cost  of  the  defendant  The  order  staying 
execution  Is  recalled."  Tlie  decree  Is  Includ- 
ed therein  because  It  very  dearty  stated  and 
carefully  guards  the  rights  and  Interests  of 
Uie  parties  coocemed.  Th«n  is  no  room  In 
tt  for  doubt  or  uncertainty  respecting  Its 
meaning,  and  It  faithfully  eaforcM  the  om- 
tiact  as  the  iMrtles  made  It. 

There  Is  no  ground  whatever  for  the  obli- 
gor's contention  that  the  marriage  of  his 
daughter  reduced  his  IlabllitT  upon  the  eoa- 
tract  from  per  month  to  |1S  per  month. 
It  la  a  contention  flatly  opposed  to  the  plain 
proTlslons  of  the  articles  ot  separation,  and 
the  equally  plain  mandate  of  the  bond, 
which  was  prepared  by  his  own  couns^  and 
approved  and  executed  by  him.  The  otbw 
contentioD— that,  notwithstanding  the  provi- 
sion In  the  bond  which  anthorisei  the  col- 
lection of  the  principal  sum  of  |2,000  In  case 
of  default  In  payment  of  the  monthly  Install- 
menta  fw  a  period  of  15  days,  he  could,  by  a 
tender  of  the  amount  oi  the  installments  un- 
paid for  a  period  of  six  months,  set  asldo 
the  proceedings  pending  for  at  least  five 
months— Is  equally  without  merit  We  are 
not  convinced  that  the  court  below  erred  In 
any  of  the  rulings  complained  of  In  the 
•B  spedflcations  of  enw  filed  la  tbe  eiaa. 
Judgment  affirmed. 


cm  Pa.  8t  418) 

LIPMAN  V.  NOBLIT. 

(Snprcme  Oonrt  of  Pennsylvauls.    Jsa.  28L 

1000.) 

tAIM  or  UNI>-PAT1CXNTL-AOBNOT. 

Where,  at  the  time  fw  dellveiT  of  deed  hr 
Zk  and.  payment  of  pnrdiate  money  N.,  fliere 
bclDg  an  ansatisfied  mortgage,  which  it  was  the 
diit7  of  L.  to  satisfy.  It  was  agreed  that  a  part 
of  the  parchase  mon^  eqcaJ  to  the  mortgage 
•hoold  be  left  with  S.  to  be  paid  by  him  to  Ll 
en  the  mortgage  being  paid,  and  an  agreement 
riiowiog  this  was  Blened  bj  L.  and  N..  reciting, 
**OsriL  retained  by  ST  for  use  of  L.  till  mortgage 
*  *  *  la  utlafied,"  and  8.  gave  L.  a  receiOt 
ledting  recript  of  Lb  of  laid  aom  to  be  paid  hua 
■a  sansfactioD  of  the  mortgage.  L,  consented  to 
8.  acting  SB  tils  agent  for  custody  of  tiie  moncr, 
■o  that  be  most  fiesr  tha  loss  si  B.'s  nnbexsle- 
ment  thereof. 


Appeal  ftom  conrt  «C  common  plsa%  PUift- 
d^hla  county. 

Action  by  Lewla  H.  Upman,  tmstee  of  the 
estate  of  William  Orean,  deceaaed,  against 
Charles  B.  Nobllt  tor  balance  of  purdiase 
money  tor  sale  of  land.  Judgment  for  de- 
fendant Plalntlfl  aroesls.  Afflnned. 

Duncan  I*  Bnaby  and  Hood  Qllpln,  for  ap- 
pellant y.  Ollpln  Botdnson,  for  an»ellee. 

GRBBN,  a  J.  NobUt  was  the  purchaser 
of  the  propwty  In  question,  and  at  the  time 
and  place  appointed  for  tbe  dellvoy  of  the 
deed  and  tbe  payment  ot  the  purchase  money 
be  was  present  with  the  wbole  amount  and 
ready  to  pay  tt  over,  and  to  receive  the  deed. 
From  the  platntlfTs  own  testimony  It  appears 
tiiat  he  consented  to  and  did  execute  and  de- 
liver the  deed  to  NobUt  and  NobUt  did  in  fact 
pay  the  wlKde  of  the  purchase  mon^  In  a 
way  to  which  the  plalntlfl  testlfles  he  con- 
sented. There  was  an  unsatlsfled  mortgage 
upon  the  premises,  wbkh  it  was  the  duty  of 
the  plaintiff  to  have  satiafled  before  he  could 
require  the  whole  of  the  money.  It  was  pro- 
posed by  some  one  that  Nobllt  should  pay  the 
rentalnder  ot  the  purchase  money,  after  de- 
ducting (M>10,  the  amount  due  on  the  mort 
gag^  to  the  plaintiff,  and  to  leave  the  11,010 
with  Bchaefoc  until  tbe  mortgage  was  satis- 
fled,  when  Sdbaef  was  to  pay  it  to  the  plain- 
tiff. Tills  was  accordingly  done,  and  Schaefer 
then  prepared  a  statement  In  flgures  showing 
the  transaction.  Two  copies  of  this  statement 
were  prepared,  and  one  of  them  was  signed 
by  both  Llpman  and  Nobllt  Each  of  them 
took  one  of  the  statements.  Upman  testlfled: 
**8o  then  It  was  agreed  that  we  should  do  it 
In  that  way,— that  the  tialance  of  the  pundiase 
money  (91,278)  should  be  paid  over  to  me.  and 
the  91,010  should  remain  In  Mr.  Schaefer's 
hands.**  It  is,  Iberefore.  dear  that  the  plain- 
tiff  agreed  that  Schaefer  should  be  the  cus- 
todian of  the  money  until  tbe  mortgage  was 
satlsfled.  Nobllt  had  done  all  that  was  re- 
quired of  him  to  complete  his  title.  Llpman 
bad  not  done  everything  that  was  required  ot 
him  to  perfect  the  titie  on  his  part  He  was 
yet  to  satisfy  the  mortgage,  and  pending  the 
delay  he  agreed  that  Sdiatfer  slionld  retain 
the  money.  Of  course,  the  money  was  for 
Lipman,  and  was  to  be  paid  to  him  alone. 
Noblit  had  nothing  farther  to  do  with  it  It 
was,  therefore,  correct  to  ssy,  as  was  said. 
In  the  statement  referring  to  the  $1,010, 
"Cash  retained  l(j  Q.  R.  Schaefer  for  use  ot 
L.  W.  Upman  until  mortgage  of  $1,007.^  Is 
satisfied  of  record.  $1,010.*'  Schaefer,  with 
Lipman*s  consent  was  to  retain  the  money 
for  Llpman  until  the  mortgage  was  paid.  He 
was  Lipmaa's  custodian.  This  statement  was 
signed  by  both  Noldit  and  Lipman,  and  was 
certainly  consented  to  by  both.  That  la,  Lip- 
man consented  tliat  Schaefer  should  hold  the 
money  for  bis  (Llpman's)  use,  and  Nobllt  con- 
sented also  that  Schaefer  should  bold  It  tor 
Llpman.  In  addition  to  thla,  Schaefer  signed 
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a  mcdpt  Trtildi  uts:  *^teedTed  of  Mr.  Iww^ 
la  EL  Llpmaa  the  inm  of  one  thomand  and 
ten  dollan,  to  be  paid  to  blm  upon  the  en- 
try of  satlaf  action  of  the  paid  mortgage  of 
^men  U  lipman  to  Edwin  W.  Lehman 
for  91,007.49  dated  June  30.  1887.  and  re- 
oorded  in  Mortgage  Book  No.  208.  page  346," 
etCi,  "and  aecured  upon  premises  No.  638,  No. 
4Sth  St  GustaT  B.  Schaefer."  Thus  again, 
and  In  a  most  emphatic  manner,  did  Llpman 
treat  Schaefor  as  his  agent  for  the  custody  of 
Oie  money.  He  says  that  Then  be  subae> 
gnently  observed  that  the  receipt  was  drawn 
In  this  way  be  attempted  to  see  Schaefer 
about  It;  but  he  nerer  did.  We  are  moat 
clearly  of  the  opinion  that  In  these  drcum- 
atances,  and  upon  Llpman's  personal  testimo- 
ny, be  must  t>e  regarded  as  having  voluntari- 
ly consented  to  Schaefer's  acting  as  his  agent 
for  the  custody  of  the  money,  and  he  must, 
therefore,  bear  the  loss  resulting  tnan  SduM- 
fer*s  eml)ez2danent  of  the  money.  The  reject 
«d  offers  of  testimony  could  not  have  changed 
this  ctmdusion.  and  the  court  was  light  In  n- 
fusing  them,  judgment  atBrmed. 


OH  Pa.  SL  W) 

BEDFORD  LODGE,  1.  a  O.  F.,  NO.  90%  v. 
LBNTZ  etaL 
(Sopreme  Oonzt  of  Penn^IrAtiU.   Jan.  28, 

1900.) 

DBBD-BBTATB  COKVBTBO. 
A  deed  conveying  land  to  the  grantor'a 
daoghter  and  ber  hasband,  thoo^  by  the  prem- 
isei  coDTeyiDE  to  them  a  fee  aimple  In  the  lota, 
BO  that,  atanoing  alone,  they  woald  take  by  en- 
tire tie*,  and,  be  BorriTinK  hia  wife,  the  entire  es- 
tate would  aorrire  to  bim,  ts  qualified  by  the 
habendnm,  so  that  he  takea  but  a  Uf«  estate;  it 
providiDK,  *to  bare  and  to  bold  unto  the  said 
H.  and  M.,  bia  wife,  their  b«^  and  aaaigna,  to 
and  for  the  only  proper  nae  and  behoof  of  the 
said  H.,  dnrins  the  term  of  bla  natnral  life,  with 
the  remainder  to  the  nld  M.,  bit  wife,  her  hein 
and  asaigna,  forarer." 

Appeal  from  court  of  common  pleas,  Bed- 
ford county. 

Ejectment  by  Bedford  Lodge.  Independent 
Order  of  Odd  Fellows.  No.  202,  against  Joseph 
Lenti  and  others.  Judgment  Cor  defoidanta. 
Plaintiff  appeals.  Affirmed. 


Alexander  King,  for  iqweUut 
Littie,  for  appdlees. 


AMb  L. 


DEAN,  J.  This  ease  has  not  bem  free 
fnun  difficulty,  on  the  avthoiitiea,  but  careful 
research  and  deliberate  consideration  have  re- 
sulted in  the  contusion  that  the  judgment 
should  be  affirmed.  James  Moore,  the  fiitber 
of  llaiy  Lenti,  wife  of  Hiram  I^ntx,  on  lOtb 
Beptembtt,  1848,  executed  a  deed  to  the  hus- 
band and  wife  for  parts  of  lots  148  and  149, 
In  tba  boTon^  of  Bedford.  The  premises  ot 
the  deed,  beyond  question,  conv^  to  the  hu»> 
band  and  wife  a  fee  simple  In  the  lots;  and, 
standing  alone,  it  would  be  hdd  that  tiie 
husband  and  wife  took  the  land  by  entire- 
ties. If  this  were  so,  the  husband  having  sur- 
vived the  vrlfe.  tbe  entire  estate  survived  to 


him,  and  tills  pbUntUT,  the  pnrdhusr  at  Sher- 
UTs  sale  oo  a  Judgment  against  hfm,  is  en- 
titled to  possession.  But  the  words  convey- 
ing a  fee  simple  do  not  stand  alon&  Th«y 
are  followed  by  tiiese  In  the  habendum  <tf  ttw 
deed:  "To  have  and  to  hold  tbe  said  parts  of 
lots  aforesaid,  hereditaments  and  premlaea. 
hereby  granted  or  mentioned,  or  intended  so  to 
be^  with  the  appnrtenanoes,  onto  the  said  Hi- 
ram Lents  and  Bfaiy  Lents,  his  wifis,  tiielr 
heirs  and  assigns,  to  and  for  the  only  prop» 
use  and  behoof  of  the  said  Hiram  Lents  dur- 
ing the  term  of  his  natural  life,  with  the  re- 
mainder to  tbe  said  Mary  Lents,  hia  wife,  her 
bdra  and  aaslgns  forever."  Tlils  language^  it 
is  contended  by  appellee^  limttsd  tiie  husband's 
estate  to  one  for  life,  which  cannot  be  enlar* 
ged  to  a  greater  one  any  tedmlcal  conatnw- 
tion  of  the  preceding  grant  We  ooneeda  that 
however  probable  was  tiie  intention  of  the 
grantor,  from  facts  dehors  fibe  deed,  not  to 
subject  his  daughter's  children  to  exdualon 
from  tiw  possesalott  In  case  she  died  before 
her  bnsband,  nevolbeless  the  intention  must 
be  gathered  from  the  words  in  the  deed,  and 
not  from  circumstances  outside  it  What  is 
the  manifest  Intent  from  the  deed  itself  7  Tbe 
cardinal  rule  of  Interpretation  of  a  deed  Is  the 
Intent  of  tlie  parties,  ezc^  In  tbe  apidlcatlm 
<tf  the  rule  In  Sheilas  Oase,  which  in  almost 
every  inatanced^eata  a  particular  Intent  Tbe 
grantor  here  did  not  Intend  to  make  a  tnancy 
for  life  a  source  of  inheritable  succession. 
OooaequenUy  tbtxe  Is  no  technical  rule  of  cod- 
strnction  which  comes  In  to  defeat  a  particu- 
lar intent  The  habendum  expressly  Umlts 
the  estate  *of  tiie  boabsnd  to  one  for  ItCe,  wttii 
tbe  remainder  to  the  wife,  her  heirs  and  sa- 
slgns.  True,  the  premises  described  an  estate 
by  entireties,  and  during  •tiielr  Joint  lives  the 
grantee  practically  so  held.  Neither  could 
have  ousted  the  other.  Neither  could  have 
bad  estrepement  for  waste,  partition,  or  ac- 
count render  against  the  other.  But  evident^ 
the  grantor  Intended  tiie  ertate  of  the  hoaband 
dionld  md  with  his  Ufe,  for  he  so  says.  We 
do  not  ccmcor  In  the  argnmoit  of  the  leazned 
counsel  for  apiidlant,  tiiat  tiw  habendnm  is  so 
totally  repugnant  to  the  premises  that  it  must 
give  way,  leaving.  In  consequence  of  his  survi- 
vorship, the  vbcde  estate  to  the  husband.  We 
concede  there  Is  some  conflict  In  the  authori- 
ties, e^edally  In  ttie  English  esses.  This  con- 
flict is  noticed  In  Hoss  t.  SieldoD,  8  Watts  ft 
&  160;  SariPBant  J.,  then  says:  "The  ques- 
tion In  this  case  Is  as  to  the  effect  of  the  ha- 
bendnm in  controlling  and  qnall^ylng  the  es- 
tate granted  In  tiie  pranlBes."  men,  after  cit- 
ing acHue  of  the  conflicting  cases,  he  saya: 
"But  It  is  not  necessary  to  pursue  further  the 
abstract  quesUcm  of  the  power  of  tbe  tutben- 
dum  to  abridge  the  estate  granted  In  tbe  prem- 
ises, because  It  is  dear,  by  the  current  of  all 
the  anthoritles.  that  It  may  enlarge,  expound, 
qualify,  and  vary  It"  To  the  same  effect  are 
Porter  v.  Mayfield.  21  Pa.  8t  264,  and  Tyler 
T.  Hoore,  42  Fa.  St  874.  In  Ivory  v.  Bums, 
M  Pa.  St  800,  the  words  qualifying  tbe  estate 
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(ranted  by  the  premises  were  Inserted  Just  be- 
fore tbe  names  of  the  subscribing  witnesses. 
This  court  held  that  they  were  not  repugnant 
to  the  grant,  bnt  created  a  trost  consistent 
with  It.  It  Is  not  necessary  to  decide  what 
would  bare  been  the  constrootlon  of  this  deed 
it  tbe  grantor  bad  undertaken  by  tbe  baben- 
dnm  to  create  a  Uf6  estate,  and  bad  made  no 
proTlsion  as  to  the  remainder.  It  is  sufficient 
to  say  he  attempted  no  such  grant.  All  tbe 
cases  dted  appellant  are  on  tbe  assumption 
tbM,t  the  estate  granted  Is  a  common-law  es- 
tate entireties.  No  note  Is  taken  of  tbe 
effect  of  tbe  habendum  bi  qualifying  the  estate 
of  13ie  husband.  This,  on  the  authorities  quot- 
ed, he  could  do  and  did  do.  The  judgment  Is 
■fflnned. 


OMPs.  St  4tt) 

RSAI^ESTATE  TRUST  Ca  07  FHILA^ 

DELPHIA  «t  al.  t.  BATTON. 
(Biq^rene  Oonrt  at  FennvlTsala.   Jsa.  28b 

1900.) 

mJUNOnON— RIQHT  or  HORTGAOaa. 

Plaintiff's  bill  and  testlmonr  fornishlnv 
froond  for  an  Injonctlon  on  the  groaod  of  threat- 
«ied  injnrr  to  land  on  which  plaintiff  has  a 
mortgage  ny  use  of  the  clay  for  making  bricks, 
tiie  Dill  diould  not  be  dismissed  by  reason  of  the 
aTerments  of  defendant's  answer,  and  bis  aa- 
soranoc,  throorii  his  counsel,  that  he  has  "^o  in- 
tCDtiOD  (tf  domg  that  of  wUeb  the  UU  craiH 
plafaiB,"  but  diould  be  retained,  with  lesTe  to 
pIslntHf  to  move  for  aa  injunction  on  defend* 
anf s  tfsregsiding  his  sTowed  Intentions. 

Appeal  ftom  coort  of  eonunon  pleas,  FliUS'' 
delphla  county. 

Suit  by  tbe  Beal-Bstate  Itnst  Oompany  ct 
FbUaddpbla  and  another  against  Owen  Hat> 
t<HL  Bill  dismissed,  and  plalntUEs  appeal. 
Berersed. 

The  abatnet  itf  the  UU  and  answir  la  aa 

follows: 

"The  bill  averred:  That  pritw  to  27tb  Sep- 
tember, 1898y  the  complainants  owned  and 
held  in  trust  a  tract  of  land  lying  between  tbe 
middle  lines  of  Eighth  and  Ninth  streets  and 
Undley  and  Duncannon  avenues,  In  Philadel- 
phia, containing  about  8^  acres.  Ita  chief 
value  was  for  suburban  building  purposes, 
and  it  was  In  a  neighborhood  devoted  to  tbe 
erection  of  handsome  residences.  That  on 
27th  September,  1808,  one  William  J.  Smith 
applied  to  the  complfUnants  to  buy  the  tract, 
representing  that  his  reason  for  purchasing 
was  tbe  character  of  the  nelgbborhood,  and 
Its  probable  Increase  In  value.  Partly  In  con- 
sequence of  this,  the  complainants  were  will- 
ing to  sell,  and,  with  respect  to  deferred  pay- 
ments, to  agree  as  follows;  that  Is  to  say: 
To  sell  for  tbe  sum  of  $14,760,  of  wblch  $2,- 
010  was  to  be  paid  in  money,  and  the  bal- 
ance, $12,750,  to  be  secured  by  a  purchase- 
money  mortgiage,  payable  $2,000  at  tbe  end 
of  a  year,  and  f 10,700  at  any  time  within  eight 
years,  at  tbe  option  of  the  mortgagor.  A  sale 
was  concluded  upon  these  terms.  On  the  16tb 
October,  1888,  tbe  trustees  executed  a  deed 
to  Smith,  who  executed  to  them  tbe  purcbase- 


mooey  mortgage.  On  the  same  day  Smith 
conveyed  to  Owen  Hatton,  the  defendant 
who  was  tbe  real  purchaser,  and  had  put 
forth  Smith  to  boy  to  conceal  from  the  com- 
plainants that  the  land  was  to  be  used  as 
a  brickyard;  It  b^ng  known  among  brlA 
manufacturers  that  tbe  trustees  had  refused 
to  seU  to  such.  That  about  Ist  May,  1899, 
Hatton  began  the  destructive  trimming  of  tbe 
old  shade  trees  oit  tbe  tract,  and  tbe  con- 
struction of  a  brickyard,  and  at  once  began 
to  dig  clay  from  the  tract  and  to  convert  It 
Into  brlcka  One  of  tbe  complalnanta  on  6th 
May,  1800,  gave  him  written  notice  to  desist; 
and  on  tbe  lltb  May,  1899,  the  trustees,  by 
their  attorney,'  gave  tbe  defendant  formal  no- 
tice of  Ibelr  intention  to  apply  for  an  injunc- 
tion to  restrain  tbe  waste  he  was  committing, 
unless  be  paid  sufficient  of  the  mortgage  mon- 
ey to  make  the  wasted  land  a  good  securi^ 
for  what  remained.  Notwithstanding  these 
notices  .the  defendant  proceeded  with  his  dig- 
ging clay  and  making  It  into  bricks,  and  by 
reason  of  this  the  value  of  the  land  aa  a  se- 
curity for  the  mortgage  Is  so  lessened  that 
If  he  contlnties,  It  wlU  be  Insufficient  for  Its 
payment  and  at  the  aid  of  seven  years  the 
mortgage  will  be  secured  by  an  abandoned 
brickyard,  of  little  value.  And  that  the  com- 
plainants have  no  other  securi^,  since  tbe 
mortgagor,  Smltta,  has  no  meana.  The  prayw 
was  for  an  Injunction,  etc 

"The  answer  admitted  the  sale  by  Ibe  trus- 
tees to  Smith,  and  the  execution  by  him  of 
tbe  purchase-money  mortgage,  and  set  forth 
with  some  detail  tbe  character  of  the  land  ad- 
joining and  near  to  the  tract  sold;  averring 
it  was  farm  land,  and  that  there  were  no  real- 
dencee  within  two  squares  of  the  property 
that  been  built  less  than  SO  years,  excepting 
two;  that  Eighth  and  Ninth  streets  and  Lind- 
ley  and  Duncannon  avenues  are  np<m  the  dty 
plan,  but  have  not  been  dedicated,  nor  the 
right  of  wi^  ptuTbased  by  tb«  dty,  nor  have 
they  been  actually  opened.  It  neither  di- 
rectly admitted  nor  denied  tbe  conveyance  1^ 
Smith  to  the  defendant  and  averred  defend- 
ant did  not  know  that  complainants  bad  re- 
fused  to  sell  to  brick  manufacturers;  alleged 
that  Smith  made  do  representations  as  set 
forth  hi  the  bill;  that  he  Invited  complain- 
ants to  state  whatever  reatrictl(»is  they  de- 
sired, and  to  insert  them  In  tbe  deed;  and 
that  Smith  bought  the  property  relying  upon 
bis  right  to  sell,  without  othra  restrictions 
than  those  In  the  deed.  The  answer  further 
alleged  that  tbe  shade  trees  which  fronted 
upon  Fisher's  lane  bad  been  trimmed,  but  not 
destructively;  that  defendant  obtained  title) 
IStb  October,  1806,  and  at  once  began  the 
construction  of  a  brickyard,  and  by  6tta  Mi^, 
18B9,  when  complainants  gave  notice  of  that 
date,  he  bad  expended  thereon  over  |4,000i 
with  tbe  knowledge  of  the  complainants;  tiiat 
on  14th  Dec^b«,  18D8,  they  wrote'  to  blin, 
saying  they  bad  no  complaint  to  make,  and 
at  this  time  they  knew  be  had  spent  several 
hundred  dollars  In  commencing  tbe  brickyard; 
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tbat  tbe  only  cUy  being  taken  from  13ie  land 
was  from  tbe  bed  d  Ninth  street,  wblcb  It 
Crom  four  to  flve  feet  abore  the  grade  of  the 
street  upon  the  dtjr  plan,  and  that  defendant 
was  only  removing  sufficient  day  to  bring 
Ninth  street  to  the  same  grade  as  wUl  be  re- 
quired when  the  street  Is  opened  for  public 
use  by  tbe  dty;  that  the  excsTatlons  are  not 
beyond  that  depth;  that  the  land  was  not 
being  wasted,  but  was  being  Improved,  and 
the  security  of  the  mortgage  Increased;  that 
It  Is  defendant's  Intention  to  remove  only  so 
much  day  as  will  bring  the  property  to  the 
grade  upon  the  dty  plan,  then  to  remove  the 
brick  plant  and  (rffer  the  property  for  sale  tor 
building  purposes;  and  that  It'wlll  bs  sevwal 
yean  before  it  will  be  fit  for  tbls." 

a  H.  mmerman  and  B.  Hnnn  Hanson,  tat 
mppellantib  llelick,  Potter  *  Decfaflrt,  for 
^peUe& 

McOOII<nH.  J.  In  this  case  the  court  be- 
low refused  to  grant  the  Injunction  prayed 
for,  and  dismissed  tbe  bill,  on  the  ground 
"that  a  doubt  upon  the  question  of  Injunc- 
tion Is  to  be  decided  In  favor  of  the  defend- 
ant" It  Is  obvious  fnmi  the  brief  oplntm 
of  the  court  below  that  the  doubt  was  t)ased 
upon  tbe  defendant's  answer  to  the  bill,  and 
bis  assurance,  through  his  counsel,  that  he 
had  no  Intention  of  doing  that  which  was 
complained  of  therein,  and  that  before  any 
attempt  was  made  to  do  It  the  plaintiffs 
should  have  notice,  on  which  they  could  ap- 
ply to  the  court  to  have  It  prevented.  On 
the  hearing  ot  the  motion  for  an  Injunction* 
considerable  testimony  was  taken  corrobora- 
tive of  the  averments  In  the  plaintiffs*  bill; 
but  no  testimony  was  presented  on  tbe  part 
of  the  defendant,  who  rested  his  d^ense  on 
his  answer  and  the  oral  statements  of  his 
counsel  in  court  The  testimony  introduced 
by  the  plaintiflft  tended  to  show  a  material 
depredation  In  the  value  of  the  prtq^erty 
covered  by  their  mortgage,  and  this  depre- 
ciation was  attributed  by  the  witnesses  to 
the  digging  of  clay  and  the  construction  of 
a  brickyard  thereon.  Of  course,  ^cavatlons 
and  constructions  of  this  nature  may  mate- 
rially detract  from  the  security  the  m<Mt- 
gagee  has,  if  the  property  Is  located  In  a 
neighborhood  suited  to  and  Intended  for 
residences.  In  Martin's  Appeal  (Pa.  Sup.)  9 
AtL  400,  the  vendor  of  the  land  received 
from  the  vendee  a  purchase-money  mort- 
ga^  l^e  purchaser  opened  saad  and  stone 
quarries  on  the  land,  snd  the  vendor  filed  a 
bill  for  an  Injunctitm  to  restrain  the  waste. 
Tbe  answw  denied  the  quarrying,  and  al- 
leged tbat  the  owner  was  grading  the  land 
to  make  it  more  valuable.  The  Judge  ot  the 
common  pleas  said:  *^be  defendant's  the- 
ory for  tbe  excavation  upon  the  ground  may 
be  correct  but  it  is  speculative,  and  he  Is 
onfortunate  In  being  alone  In  his  view  of  the 
Improvement  of  the  property  thereby.  In 
fhe  ^es  Qt  others.  Us  wcavations  «r« 


waste.  From  this  the  mortgagee  Is  entitied 
to  protection  until  the  defendant,  by  redu- 
cing the  amount  of  the  mortgage,  ov  by  Bome 
other  satisfactory  arrangement,  has  suffl- 
clenUy  secured  tbe  mwtgagee  from  probable 
loss  by  his  experiment"  The  bill  and  appli- 
cation for  injonction  were  sustained,  and  on 
appeal  to  this  court  the  decree  vras  affirmed. 
In  BIgbter  v.  Hamilton,  10  Pa.  Co.  Ot  EL 
260,  the  court  granted  the  Injunction  upon 
tbe  authority  of  Martin's  Appeal,  supra,  and 
said  that:  "Opening  and  opoating  a  new 
mine  or  clay  pit  upon  property  where  none 
existed  at  the  time  the  mor^^age  was  creat- 
ed Is  waste,  as  against  the  m<»tgageeL 
Equity  win,  by  Injunction,  ^cdn  a  mortga- 
gor from  committing  waste  on  the  mort- 
gaged  premises,  at  the  suit  of  the  mortgagee. 
Tbe  mortgagee  Is  entitied  to  all  the  protec- 
tion his  pledge,  unimpaired,  gives  him." 
The  cases  cited  are  referred  to  because  they 
are  to  some  extent,  at  least  analogous  to 
the  case  under  consideration.  In  the  case  at 
bar  the  plaintiffs'  bill  and  the  testimony  sub- 
mitted In  corroboration  of  Its  averments  fur- 
nished ground  for  an  Injunction,  which  the 
court  should  have  granted,  unless  substan- 
tial doubt  was  raised  by  the  defendant's  an- 
swer, and  bis  assurance,  through  fals  coun- 
sel that  he  had  "no  Intention  of  doing  that 
of  which  the  bill  complains."  But,  while  a 
doubt  arising  from  the  def«idant's  avowal 
of  an  intention  to  refrain  from  doing  that  of 
which  the  plaintiffs  complain  may  have  war- 
ranted a  postponement  of  the  issuance  of  an 
injunction.  It  did  not  require  a  dismissal  of 
their  bill.  We  are  of  tbe  opinion,  there- 
fore, that  the  bill  shonid  be  reinstated,  with 
leave  to  plaintiffs  to  move  for  an  Injunction 
whenever  tbe  defendant  disregards  bis 
avowed  Intentions  In  the  premises.  The  de- 
cree dismissing  the  plaintiffs'  bill  Is  reversed, 
with  direction  to  tbe  court  below  to  reinstate 
the  bill,  and  hold  It  with  leave  to  the  plain- 
tiffs to  move  for  an  injuuctimi  on  the  de- 
fendant's disregard  <^  his  avowed  intration 
M  above  atsted. 


OM  Fft.  SU  441) 

BOVAN  T.  PBETmiAN  at  aL 
(Supreme  Orart  cf  Pam^lvaida.  Jbb. 

1900.) 

INJtntT  TO  SUBCONTRACTOR'S  BIUPLOTA-UA- 

BILITT  or  CONTRA.CTOR- 

P.  was  contractor  for  eoostraction  ot  a 
building.  B.  was  snbomtraettv  toe  doing  tiw 
eomlce  work,  his  contract  proridlog  that  P. 
shonid  erect  a  scaffold  for  him.  S.  waa  snbeoD- 
tractor  to  do  the  alag  rooflog  and  tin  work, 
his  work  having  DOthing  to  do  with  the  work 
mx)Tlded  for  by  the  contract  of  B.  Bdi,  that 
P.  was  not  liable  for  Injur;  to  emplorte  of  8. 
from  the  falling  of  the  scuFoId,  their  entrance 
on  the  scaffold  not  being  withm  the  scope  of 
thdr  empIoytDent,  and  not  being  authorized  tsr 
known  to  S.,  and  the;  not  being  called  to  tiie 
scaffold  in  the  performance  of  the  work  S.  con- 
tracted to  do,  and  the  erection  of  the  scaffold  on 
which  to  do  the  wot^  called  for  by  S.'s  contract 
not  bdng  required  foe  its  perfonnanoe. 
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Appeal  from  eonrt  of  caamoa  piw^  FkOip 
delpbU  county. 

Action  by  Bagb  Bowu  against  Henry  D. 
Prettyman  and  another,  trading  ai  Prettr- 
man  A  Pariah,  contractors  for  constmetlon  «f 
a  building,  for  death  of  plalntOTs  Mm.  Jodg^ 
ment  for  defendants.  Plaintiff  appeals.  Af- 
flrmed. 

Charles  Ii.  Smyth,  cairlatopher  H.  Mnrra/t 
■Dd  Tbad.  U  TaadersUce,  for  sppellant. 

McCOUtUlf,  J.  Rngb  Bowan  brought  tiris 
solt  to  recorer  damages  for  the  death  of  his 
adnlt  son,  caused  by  the  falling  of  a  scaffbld 
erected  by  direction  of  the  defendants.  Hoff- 
ner,  Brady,  and  Bowan,  Jr..  were  on  the  scaf- 
fold when  It  fdL  It  Is  established  by  the  «t1- 
dence  that  the  scaffold  was  constmcted  for  the 
use  of  the  cornice  men  In  the  performance  of 
the  work  which  Bohem  &  Bros,  were  required 
by  their  contract  with  the  defendants  to  do. 
Hoffner  was  an  onployd  of  Bohem  &  Bros.,  en- 
gaged In  the  work  thdr  contract  called  for. 
Brady  and  Eowan  were  employte  of  Simp- 
son &  Murray,  who  had  a  contract  with  the 
def«idant8  "to  do  the  slag  roofing  and  tin 
work."  The  work  which  Simpson  &  Hur- 
ray contracted  with  the  defendants  to  do  had 
no  connection  with  the  work  provided  for  in 
the  contract  with  Bohem  A  Bros.  The  en- 
trance of  Brady  and  Bowan  upon  the  scaffold 
was  not  within  the  s«^  of  their  employ- 
ment. It  was  not  authorised  by  or  known  to 
their  anployers.  They  were  not  called  to  the 
scaffold  In  the  performance  of  any  work 
which  th^  employers  contracted  with  the  de- 
fendants to  do.  The  erection  by  the  defend- 
ants of  a  scaffold  on  wbl^  to  do  the  cornice 
work  was  prided  for  in  thehr  contract  with 
Bohem  &  Broa.,  but  no  snch  prorlslon  was 
contained  In  their  contract  with  Slmpstm  ft 
Unrray.  The  obvious  reason  for  this  discrim- 
ination was  that  the  erection  of  a  scaffold  on 
whldi  to  do  the  work  called  for  In  the  Simp- 
son ft  Mnrray  contract  was  not  required  for 
the  performance  of  It  There  Is  no  gronnd 
tor  dUrtlngulshbig  Brady's  Case.  44  AtL  919. 
from  the  case  at  bar.  Tbe  tects  and  drcum- 
stances  were  the  same  In  each  case.  The 
widow  of  'BnOj  brought  salt  to  recover  dam- 
ages for  the  death  of  her  husband,  and  Bowan 
brought  suit  to  recover  damages  for  the  death 
of  his  son.  The  death  of  each  was  caused  by 
his  voluntary  and  unaathorlaed  entry  upon 
the  scaffold.  Neither  of  them  was  at  any  time 
in  the  service  of  the  defendants,  or  called  by 
his  employers  to  go  upon  the  scaffold  at  any 
time  for  any  purpose.  It  was  their  own  un- 
authorised act,  and  for  the  consequences  of  It 
neither  Prettyman  ft  Parish  nor  Simpson  ft 
Murray  were  responsible.  We  discover  no  er- 
ror In  the  rulings  complained  of  In  the  third, 
fourth,  fifth,  and  sixth  assignments,  nor  in  the 
InatmcUon  to  the  jury  to  render  a  verdict  for 
the  defendants.  The  assignments  of  error  are 
tberefm  dlamlsscd.  and  flia  JodgmeBt  la  af- 
flnnafl. 


(H  N.  J.  B.  m) 
WOOSIXB  T.  OOOPBB  at  aL 

(Oomt  of  Gbsnosry  o£  Kew  Jemy.   Jan.  90^ 

1000.) 

JUDOHBNT  —  KU  JUDICATA— POWBR-BXBB- 
CISB-WXLLA-ArTBR-AOQUIRBD  RBALTT. 

1.  A  demand  will  be  held  to  be  ret  adjodlcata, 
where  hj  a  former  decree  or  jodgment  Uie  same 
claim,  based  ap<m  the  same  monimeot  of  titl^ 
between  the  same  parties,  touching  tbe  same  rab- 
iect-matter,  bat  been  determined  by  a  competent 
court. 

2.  Hie  fact  tiiat  a  certain  effect  of  a  moidment 
ot  tiUe  presented  la  both  salts  is  in  arcnment 
more  espedally  nrged  in  the  second  salt,  or  that 
in  the  opinions  of  the  judges  who  determined  the 
first  salt  that  effect  la  not  discriBsed,  will  not  pre- 
vent the  former  decree  or  Judgment  from  oper- 
atlna  as  an  estoppel,  where  the  Issues  presented 
by  the  pleading!  or  findings  of  fact  la  the  prevl- 
ons  snlt  are  broad  enough  to  bidode  the  matter 
soagbt  to  be  litlgsted  In  the  second. 

8.  Where  the  former  Judgment  sad  the  Issnts 
being  tried  in  the  later  cause  are  upon  the  same 
demand  between  the  same  parties,  tike  former 
Jodgment  if  rendered  on  the  meriti^  is  a  bar  to 
the  second  action,  not  only  as  to  every  matter 
wbidi  was  offered  and  recavad  to  aaatun  or  de- 
feat the  ckim,  but  as  to  any  othn  adndaslble 
matter  which  ndght  have  been  offered  for  that 
pnrpose. 

4.  A  power  to  dispose  of  lands,  given  to  be  ez- 
erdsed  Inter  vivos,  will  not  be  held  to  be  wdl  ex- 
erdsed  by  the  last  wU]  of  tbe  donee,  in  favor  of 
a  volunteer,  espedallr  where  the  enforcement  of 
sDch  an  attempted  exercise  of  the  power  will  de- 
feat a  gift  ov»  expressed  In  the  doow's  wUL 

B.  Quaere:  Should  s  general  devise  In  the  wtU 
of  a  donee,  il\spoalne  ot  her  own  property,  and 
not  (□  any  way  reterring  to  the  power  to  dispose 
of  lands,  be  held  to  be  an  exercise  of  the  power 
solely  because  tbe  donee  owned  no  lands  at  the 
time  bar  will  was  made?  Since  the  set  of  1851 
(Gen.  St  p.  S761.  |  24).  a  general  devise  wlU 
dispose  of  lands  acquired  by  the  testatrix  after 
tiie  maUag  of  tbe  win,  and  anefa  a  devise  would 
be  fully  fed  by  an  intent  on  tbe  part  of  the  testa- 
trix to  pass  such  after-acquired  lands,  without 
rriating  it  to  the  lands  within  the  power. 

0.  Where  sll  the  benefldsriss  who  are  distrlb- 
ntees  of  the  proceeds  <tf  the  sale  of  land  direct- 
ed to  be  solo  under  s  power  join  in  asking  a 
convejance  of  the  lands  to  themselves,  accord- 
ing to  their  distributive  shares,  Instead  of  making 
a  sale  oader  the  power,  and  such  a  coarse  does 
not  sabstantlallr  conSlct  with  the  purpose  of  the 
gift  s  conveyance  by  the  donee  of  the  power  will 
be  decreed  by  this  court  to  be  msde. 

^Usbos  by  the  Ooort) 

BUI  by  Cbarles  L  Wooater  against  Wnilam 
T.  CkMiper  and  othara.  Dacrea  tor  compialii- 
ant  on  amended  cross  bllL 

This  cause  haa  now  come  to  a  hearing  on 
the  amended  cross  bill  of  Isaac  Cooper,  and 
the  answer  thereto  of  Oharles  L  Woostw  aa 
defendant  Mr.  Wooster  filed  the  original  bill 
in  this  cause  as  complainant  aa  one  of  the 
executors  of  the  will  of  Benjamin  D.  OotqiOT, 
and  executor  and  residuary  legatee  and  devi- 
see of  Tacy  Oooper,  against  Isaac  Oooper  and 
others,  who  claimed,  under  the  will  of  Benja- 
min D.  Cooper,  property  which  Mr.  Wooster 
alleged  had  passed  by  Tacy  Cooper's  will  to 
him.  The  original  bUl  seta  forth  In  full  the 
win  of  Bestjamln  D.  Oooper.  The  only  clauses 
whldi  are  necessary  to  be  passed  iqNm  are  aa 
follows:  **I  order  and  direct  tiiat  aH  my  Just 
debts  and  funeral  expenses  shall  be  paid  by 
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Bsj  executors,  or  the  rorvlvor  of  them,  u  Kxm 
as  conveniently  can  be  after  my  decease.**  "I 
order  and  direct  that  all  my  eetate,  real,  pei^ 
sonaU  and  mixed,  shall,  during  the  life  of  my 
belored  wife,  Tacy  Oooper,  should  she  snr^ 
riTe  me,  pass  Into  ber  bands,  and  be  sub- 
ject to  her  sole  management  and  contn^  to 
keep  and  use  or  sell  and  dispose  of  the  same 
as  she  shall  see  fit;  and  my  execntors  here- 
after named  shall  not  during  the  said  time  be 
responsible  therefor.**  "From  and  after  the 
death  of  my  Trlfe,  should  she  suxrlTe  me,— 
otherwise  from  and  after  my  death,— all  my 
estate,  real,  personal,  and  mixed,  which  shall 
then  remain,  I  order  and  direct  my  executors 
hereaftn-  named*  or  tbe  soirlTor  of  them,  to 
dispose  ot  as  soon  as  conveniently  may  be 
thereafter,  as  followst  My  secretary  to  my 
neidiew  William  T.  Cooper,  son  at  Warner  T. 
Oooper;  my  bookcase  and  desk  to  my  nephew 
Warner  Cooper,  bob  ot  Warner  T.  Cooper,— 
and  all  the  baJance  of  my  estate,  real,  person- 
al, and  mixed,  that  may  then  rmaln.  to  sell 
and  dispose  of,  for  the  best  price  that  can  be 
gotten  therd^or,  at  public  or  private  sale,  to 
such  person  or  persons  as  my  said  executors, 
w  the  survivor  of  them,  shall  see  lit;  and  the 
proceeds  arising  therefrom,  after  deducting 
all  reasonable  costs  and  diarges,  to  pay  as 
ftillows,  to  wit:  That  arising  from  the  sale 
of  my  farm,  crops,  stocks,  and  fanning  uten- 
sils, to  VBJ  In  eqofll  proportions  tQ  my  niece 
and  firar  nephews,  to  wit;  William  Cooper 
and  Isaac  Oooper,  sons  of  OaA  Oooper;  Anna 
J.  Cooper,  William  T.  Oooper,  and  Warner 
Oooper,  daughter  and  sons  of  Warner  T.  Coop- 
er,—share  and  share  alike,  to  have  and  to 
bold  to  them,  th^  b^rs  and  assigns,  forew. 
And  that  arising  fKHn  the  sale  of  the  balance 
thereof  to  pay  as  foUowa  to  wit:  To  my 
n^bew  Leander  B.  Jcqrce,  five  hundred  dol- 
UuB,  to  have  and  to  hold  to  him,  bis  hdrs  and 
asslpiB,  forever;  to  my  niece  Sarah  Leeds, 
two  hundred  dollars,  to  have  and  to  bold  to 
her,  her  heirs  and  assigns,  fOrever;  to  my 
niece  Tscy  Bnrk.  two  hundred  dollars,  to 
have  and  to  boM  the  same  to  her,  her  heirs 
and  assigns,  forever;  to  my  niece  Martha 
Jennette,  two  hundred  dollars,  to  have  and 
hold  to  her,  her  heirs  and  assigns,  forever. 
Two  ttioiisand  dollars  of  that  arising  from  the 
sale  of  the  said  balance  shall  be  Invested  by 
my  said  executors,  and  kept  Invested  fay  them, 
or  th6  survlvw  ot  fliem.  In  good  and  sufficient 
securities,  during  the  life  ot  my  nleoe  Hannah 
T.  Prickett,  wlfft  ot  Bldgway  Prickett,  and 
the  Incomes  and  pnrflts  therein  paid  to  her 
by  my  said  emcotors,  or  the  survivor  of 
them,  semiannually,  to  have  and  to  hold  the 
said  Incomes  and  pnAts  to  hear  ao»»  and  sepa^ 
rate  nse  tbrever.  At  file  decease  ot  the  said 
Hannah  T.  Prickett,  should  she  snrrlve  me^ 
and  also  my  beloved  wlte.— otherwise  at  tbe 
deafli  of  the  survivor  of  my  wife  and  me,— to) 
pay  to  Walter  Prldcett.  son  of  my  said  ntoea 
Hannah  T.  PriAatl^  one  thoosand  dollars*  to 
have  and  to  hold  to  blm.  his  h^  and  as- 
slgns,  forever.    AH  the  remaining  portlooa 


arising  from  the  sale  of  said  balance  to  pay 
In  equal  proptntlons  to  my  two  nephews  and 
niece  Charles  L  Wooster.  Benjamin  O.  Woos- 
ter,  and  Ida  A.  Parker,  sons  and  daughter  of 
Ira  Wooster,  share  and  share  alike,  to  have 
and  to  hold  to  than,  tiietar,  and  eadi  of  th^, 
heirs  and  assigns,  fitrever.  And,  for  tbe  bet- 
ta  effecting  the  poiposes  aforesaid,  I  hereby 
authorize  and  empower  my  aecutors  afore- 
said, or  the  survivor  of  them,  to  sign,  seal, 
execute,  admowledge,  and  deliver  all  snch 
deed  or  deeds,  oonv^rances,  transfers,  and  as- 
slgnmrats  ss  may  be  requisite  snd  necessjuj 
for  the  granting,  assigning,  and  setting  ovei 
the  lands  and  real  estate,  bonds,  mortgages, 
stocks,  and  other  Investments  and  securities 
to  the  purchaser  or  pturchasers  thereof  In 
fee  simple  ot  otherwise,  and  without  any  lia- 
bility on  tbe  part  vt  such  pnr^iaser  or  pur- 
chasm  aa  to  tbe  mman^llcatlon  or  misappli- 
cation ot  the  purchase  mmey."  The  will  ot 
Benjamin  D.  Oooper  was  probated  March  4, 
1883,  by  tbe  executors  therein  named.  The 
bill  also  set  forth  the  will  of  Tacy  Oooper, 
which  Is  In  these  words:  Tacy  Cooper,  of 
the  dty  and  county  oC  Qunden,  state  vt  New 
Jersey,  do  make  and  publish  this,  my  last 
wm  and  testsmeut.  as  toUows:  Afttf  the 
paymmt  of  my  Just  debts  and  funeral  ez- 
penses,  I  give,  bequeath,  and  devise  all  my 
property,  both  real  and  personal,  wherever 
situate,  and  whatever  the  ssme  may  be^  to 
my  n^hew  Obarles  L  Wooster.  ot  the  vllli^ 
of  Berlin,  to  him  and  his  heirs,  forever.  I 
hereby  nonUnate  and  apptrint  Chariea  I. 
Wooster  executor  of  this,  my  last  will  and 
testament  In  witness  whereot  I  have  hoe- 
unto  set  my  band  and  seal  this  nlneteentb 
di^  of  Jnne,  A.  O.  eighteen  hundred  and  nlne- 
ty>tbree.  Tacy  Oo<q^.  [SeaL]  Signed,  seal- 
ed, declared,  and  published  1^  the  said  Tacy 
Cooper  to  be  her  last  wUl  and  testsmoit  In 
the  presence  of  us,  who  were  preswt  at  tlie 
same  time,  and  subscribed  our  names  as  wit- 
nesses In  the  presnee  ot  the  testator,  and  in 
the  presence  of  eodi  other,  and  at  the  reqoeat 
of  the  testatrix.  Oeorge  X  Bergen.  MarUn 
V.  Bergen,  Jr.**  Hie  wlil  ot  Tacy  Oooper  was 
probated  by  Charies  L  Wooster,  executor,  on 
March  20,  18M. 

The  comptalnant  Wooster,  alleged  ttat, 
"according  to  tbe  law  ot  the  land,  the  estate 
of  B^amln  D.  Coopv  pasaed  by  the  win  ot 
T&cy  Oooper  to  the  said  Charles  L  Wooster, 
and  tbe  other  parties  [defendantaf]  have  no 
Interest  therein."  That  blU  fnrther  alibied 
that  the  def  endasta  bad  obtained  possession 
ot  some  of  the  moneys  of  tiie  estate  of  Ben- 
jamin D.  Oocver,  tor  wbldi  tbtof  refused  to 
account  uA  pnyed  a  decree  be  made  de- 
claring that  "the  estate  of  Benjamin  passed 
to,  and  (s  the  sole  and  aeparato  property  of, 
the  complainant  by  tbe  wOl  of  the  said 
Tacy  Cooper,**  and  for  an  accounting,  and 
payment  of  the  amonnt  found  to  be  due 
from  the  defendants,  and  directing  that  th«y 
convey  to  the  complainant  aU  their  pretend- 
ed ri^t  In  Benjamin's  estate.  The  litigating 
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ancwer  of  tbB  d^endant  iBoae  Cooper  denlea 
that  th*  estate  of  Benjamla  inssed  hj  tiie 
win  of  Tac7  to  Wooator,  and  daitee  that  the 
defendants  liave  no  Inteiest  tberebt  On  tbe 
eoDtrarr,  tbe  defmdant  Isaac  Cooper  asserts 
fliat  tbe  estate  ot  Benjamin  on  TacT^e  deatb 
vested  In  the  defendants.  In  bis  answer  be 
aTers  that,  npaa  the  tnie  constmctlon  and 
meaning  of  tbe  said  will  of  the  said  Benja- 
min D.  Oo(q;»er,  tbe  qoanttty  of  estate  by  the 
said  Tacy  Cooper  Is  tbereln  expressly  defined 
to  be  for  life,  and  Uiat  tbe  saperadded  words 
are  to  be  constmed  to  be  a  mere  gift  of. a 
power  (tf  disposition,  and  tbat  tbe  said  Tacy 
died  without  bavlng  exercised  ttxB  said  pow- 
n  of  disposition  with  respect  to  the  estate 
of  tbe  said  Benjamin  D.  OoopeTt  or  any  part 
thereof,  and  thereby  this  defendant  and  oth- 
er parties,  etc^  became  entitled  to  the  estate 
Benjamin  D.  Cooper,  pnrsnant  to  tbe 
terms  of  bis  siUd  wOL 

It  was  on  these  pleadings  that  tbe  caase 
came  to  tbe  bearing  on  which  the  decree  of  Oc- 
tober 17»  1886,  was  made,  to  the  effect  that, 
tqr  the  troe  constmctlon  of  Benjamin's  will, 
Tacy  took  bnt  a  life  estate  In  both  his  real 
and  persimal  property,  and  tbat  upon  her  death 
bis  estate  went  to  Bojamln's  legatees,  tin- 
affected  by  the  win  of  Tacy,  In  the  pleadings 
mentioned.  Tbe  same  decree,  however,  de- 
clared tbat  a  cross  blU  was  necessary  to  the 
complete  determination  of  the  matter  In  con- 
troversy, and  gave  leave  to  tbe  d^endant 
Isaac  Cooper  to  file  sncta  a  bllL  An  appeal 
was  taken  from  this  decree,  and  It  was  af- 
firmed by  the  court  of  aK>eals.  The  opinion 
Is  reported  In  68  N.  J.  Eq.  682,  83  Atl.  1060. 
Uptm  tbe  coming  In  of  tbe  remittitur  af- 
flrming  the  decree  of  tbls  court,  the  defend- 
ant Isaac  Cooper  filed  tbe  cross  blU  author^ 
bed  by  that  decree.  In  tbe  cross  bill,  Isaac 
Ooi^r  allegm  that  Charles  I.  Wooster  and 
William  T.  Cooper,  the  aecutors  of  Benja- 
min D.  Cooper's  wIU,  bad  paid  his  debts,  de- 
Uvered  tbe  spedflc  l^racles,  and  paid  most 
of  the  money  legades;  that  they  bought  In 
under  the  foreclosure  of  tbe  Brans  mortgage 
(held  by  B^amln  In  his  lifetime)  the  mort- 
gaged premises,  by  deed  made  to  them  joint- 
ly as  executors,  and  now  hold  the  legal  title 
to  tbe  same;  that  all  the  beneficiaries  un- 
der the  second  power  In  Benjamin's  will  sur^ 
vived  TtLcy  Coopo-,  who  died  on  February 
24, 18M.  He  then  charges  that,  according  to 
the  true  construction  of  Benjamin's  will. 
Tacy  took  but  a  life  estate  In  bis  property; 
tbat  upon  her  death  his  legatees  became  en- 
titled to  all  of  It  then  remaining;  tbat  the 
farm  (described  In  several  tracts),  and  the 
iwoceeds  of  tbe  executor's  sale  of  the  crops, 
stock,  and  ftumlng  articles,  remained,  **tbe 
said  Tacy  not  having  kept  and  used  or  sold 
and  disposed  of  tbe  same  In  accordance  with 
the  power  and  authority  In  tbat  bdialf  con- 
tslned  In  the  ssld  win  <tf  tlie  said  Benjar 
mln,"  and  tbat  by  ressm  liiereof  tbe  com- 
plainant uul  the  other  legatees  of  the  pro- 
ceeds 9t  the  farm,  tbe  crops,  utensils,  etc 


became  entitled  to  ttoae  proceeds;  that  tbe 
farm,  because  of  Its  proximity  to  a  growing 
town,  has  m  special  and  fast-Increasing 
valne^  Tbe  complainant  prays  tbat  the 
tmsto  created  1^  Beojamln's  wUl  may  be  de- 
clared and  enforced;  that  tbe  Intwest  of  the 
complainant  and  others  Intwested  with  him 
In  tbe  proceeds  of  tbe  farm,  the  crops,  stock, 
and  farming  utensils,  upon  the  death  of 
Tacy,  may  be  ascertiUned  and  declared;  that 
an  account  may  be  taken  of  the  real  and  per- 
sonal estate  whereof  Benjamin  D.  Qwper 
died  seised  which  came  to  tlie  hands  of  tbe 
executors,  or  either  of  them,  and  of  the  ex- 
penditures and  dtsposltlott  ot  the  same  by 
tbe  said  executors,  or  by  elflier  of  tbem; 
that  the  executors  may  be  decreed  to  nmvey 
tbe  farm  to  tbe  complainant  and  otbers  In- 
terested, Instead  of  seUtng  It  and  dividing 
the  proceeds  among  tbem;  tbat  the  proceeds 
from  Uie  sale  of  several  elonento  of  the  per- 
suial  estate  of  Benjamin  D.  Cooper  remain- 
ing at  the  death  of  Tacy  Cooper  may  be  as- 
certained and  applied  according  to  the  direc- 
tions of  Benjamin's  wlU.  To  this  ctoss  btU 
of  Isaac  Ooc^w  there  Is  but  one  litigating 
answer,— that  filed  by  Charles  I.  Wooster, 
one  of  the  executon  of  Benjamin  D.  Coop- 
er's wUt  who  Is  bIso,  as  above  stated,  tbe 
sole  beneficiary  under  the  will  of  Tacy  Coop- 
er, and  was  the  complainant  In  the  original 
bin  of  complaint  In  his  answer  to  the  cross 
Dill,  Charles  I.  Wooster  alleges  that  Tacy 
Cooper  possessed  hmelf  of  Benjamin  D. 
Ooc^r*8  real  and  personal  estate,  and  re- 
garded It  and  treated  It  as  her  own;  that 
when  he  (Wooster)  paid  tbe  debts  of  Benja- 
min, It  was  by  Tacy's  personal  direction  so 
to  do,  as  her  agent,  and  at  her  request;  that 
Tacy,  and  not  be,  delivered  the  specific  lega- 
cies. He  denies  that  there  Is  any  residue  of 
Benjamin's  estate  in  his  hands,  alleging 
that  Tacy  assumed  control,  and  disposed, 
under  tbe  terms  of  Benjamin's  will,  of  tbe 
entire  residue.  If  any  tbwe  was,  of  Benja- 
min's estete.  He  denies  tbat  he  and  his  co- 
executor  together  bold  the  title  to  the  Bvans 
farm  under  the  foreclosure,  and  Insists  that, 
under  the  terms  of  the  wills  of  Benjamin  D. 
and  Tacy  Cooper,  he  alone  owns  the  title 
under  Tacy's  execution  by  her  wIU  of  the 
power  bestowed  upon  her  by  tbe  wIU  of  Ben- 
jamin. He  admlte  that,  by  the  true  con- 
struction of  the  will  of  Benjamin,  Tacy  took 
a  life  estate,  but  denies  tbat  the  complain- 
ant and  others  took  the  real  estate  as  claim- 
ed, and  avers  "that  the  said  Tacy  Cooper, 
by  the  terms  of  Benjamin's  will,  acquire  an 
abs(dute  and  unlimited  power  to  dispose  of 
all  of  deceased's  [Benjamin's]  property,  real 
and  personal;  •  *  «  that  tbe  said  Tacy 
actuaUy  exercised  that  power  by  her  last 
will  and  testament  set  out  In  tbe  bill,  and 
devised  aU  of  the  said  real  estate  to  the  said 
Wooster,  wha»by  he  became  and  Is  sole 
owner  of  aU  of  the  said  property,"  and  tbe 
rents  and  profito  of  the  real  estate,  and  al8» 
the  personal  property  1^  by  Benjamin,  pass- 
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ed  Into  Taey'B  bands,  and  was  by  her  wbol- 
I7  used  and  disposed  tft  daring  ber  lifetime, 
a«  by  Benjamin's  will  she  was  antborized  to 
do;  and  that  at  the  death  of  Tac7  there 
was  no  nndlspoBcd-of  property  of  Benjamin. 

'ssne  was  Joined,  and  the  parties  came  to  a 
bearing  on  the  cross  bill  and  this  answer.  On 
the  opening  of  the  cause,  an  examination  of 
Benjamin  D.  Cooper's  will  showed  that  be 
had  deTlsed  but  a  Ufe  estate  to  bis  widow, 
Tact,  And  had  created  two  soccesslve  powers 
d  sale,  bat  bad  not  devised  the  fee  of  his 
landsto  any  one.  The  title  to  the  fee  bad  ther^ 
fore  descended  to  the  heirs  at  law  of  Benja- 
min, sabject  to  a  life  estate  devised  to  Tacy, 
and  inbject,  also— First  to  the  exercise  of  the 
power  of  disposition  given  to  Tacy;  and,  sec^ 
ond,  to  the  power  of  sale  given  to  the  execu- 
tors. A  fnrther  examination  of  the  pleadings 
showed  that  the  heirs  at  law,  whose  titie  one 
party  claimed  had  been  devested  by  the  ez- 
erdae  of  the  power  of  sale  given  to  Tacy,  and 
the  other  party  sought  to  devest  by  the  exer^ 
else  of  the  power  given  to  the  executors,  were 
not  parties  to  the  suit  The  vice  chancellor 
dedared  that  Qie  heirs  at  law.  whose  title 
both  the  litigants  sought  to  take  away,  wwe 
necessary  parties,  and  laid  the  cause  over  un- 
til they  should  be  brought  Into  court  Woos- 
ter  T.  Cooper,  56  N.  J.  Bq.  7H),  86  AtL  281. 
Shortly  after  this  dedsiou  the  heirs  at  law 
at  Benjamin  D.  Cooper  were  made  defendants 
by  amendment  to  the  cross  bllL  In  the 
amended  cross  bill  the  Interest  of  the  parties 
In  the  farm,  proceeds  of  crops,  etc..  Is  deflned 
as  follows,  In  the  eighth  paragraph:  "Ac- 
cording to  the  Interpretation '  of  the  will  oi 
Benjamin  D.  Cocker,  Tacy  Cooper,  bis  widow, 
at  bis  decease  *  •  *  took  a  Ufe  estate 
thereunder  in  his  estate;  •  •  •  that  up- 
on her  death  the  l^tees  named  in  his  will 
became  entitied  to  ail  of  the  said  estate  then 
remaining";  that  the  farm  and  inmieeds  of 
sale  ot  crops,  etc.,  then  remained,  the  said 
Tacy  not  bavUv  kept  and  used  or  sold  or  dl^ 
posed  of  the  same  in  accordance  with  the 
power  contained  In  Benjamin's  will,  and 
thereby  the  interest  of  the  complainant,  Isaac 
Cooper,  and  those  claiming  with  him.  In  the 
farm,  etc,  aocrued;  that  the  farm  is,  by  rea^ 
son  of  its  nearness  to  a  large  town,  readily 
divisible  Into  lots,  and  Is  more  valuable  to  the 
benefldarles.  as  land,  than  the  proceeds  of 
its  sale  would  be.  The  cross  bill  sets  forth 
the  previous  litigation  on  the  original  bill, 
and  the  decree  therein  pronounced.  It  prays 
that  the  will  of  Benjamin  D.  Cooper  may  be 
fully  fficecnted;  that  the  executor  may  convey 
the  farm  to  Isaac  Cooper  and  others  interest- 
ed, etc.,  acoordlug  to  their  severs!  shares,  in- 
stead of  selling  it;  that  an  account  may  be 
taken  of  the  estate  of  Benjamin  remaining  at 
the  death  of  Ttuay,  and  the  estate  may  be  ap- 
l^led  according  to  the  directions  of  bis  will, 
etc  The  defendant  Charles  L  Wooster  an- 
■wmd  the  amended  cross  In  detail,  again 
stating  bis  tfefuise,  and  for  the  first  time  de- 
dulns^  In  q^eelfflc  termt^  "tliat  Tacy  Ooover* 


in  and  bf  the  Instmment  tn  writing  afweaald 
[her  wOl,  whdi  Is  set  ont  sgaln  In  full],  and 
la  het  lifetime,  fully  and  oompletely  dlqMsed 
of  all  the  property  of  Benjamin"  to  the  said 
Wooster.  and  that  he  b^  the  same  free  of 
all  trusts.  The  answer  to  the  cross  bill  al- 
leges that,  "at  the  time  of  the  execution  of 
the  abore  Instmment  In  writing  [ber  will], 
Tacy  had  no  property  of  her  own.  and  that 
by  that  instrument  she  Intraded  to  dispose  of 
and  deliver,  and  did  dispose  of  and  deliver, 
to  Wooster  the  whole  of  the  property  of  Ben- 
jamin D.  Cooper,'*  and  that  since  hw  death 
the  said  Wooster  has  been  in  possession,  etc.; 
and  all  rigbU  of  the  htim  and  legatees  of 
BenjanUn  D.  Cooper  ast  torth  la  the  cniBB  bill 
are  denied. 

This  cause  then  rmalned  for  a  time  In  re- 
pose and  before  the  Issues  Jobied  In  this 
court  to  a  hearing,  Wooster,  the  defendant 
in  the  cross  bill,  prosecuted  to  judgment  an 
ejectment  salt  in  the  supr^e  coort  for  the 
farm  In  question*  whlota  be  bad  brou^it 
against  Fitzgerald,  the  taaat  In  possession, 
and  against  Isaac  Coopa-  and  the  other  de- 
fendants, who  claim  the  farm.  The  cause 
ytH»  tried  by  the  conrt  without  a  jmy.  By 
agreKoent  the  trial  Judge  found  the  facti  spe- 
cially, and  certified  them  to  the  snprone  ooort 
for  argument  and  determination  as  to  what 
Judgment  should  be  rendered.  The  suinmne 
court  on  the  argument  as  to  this  judgment 
bad  before  It  the  special  facta  found,  and  this 
finding  recited  full  copies  of  the  will  of  Ben- 
jamin D.  Cooper  and  of  Tacy  Cooper.  It 
stated  the  death  of.  Benjamin,  and  that  Tacy 
Cooper,  his  wife,  took  possessltm,  and  demised 
the  farm  to  the  tenant  Fltagerald,  for  one 
year,  who  held  over  bis  tenn.  And  In  pant* 
graph  4  of  the  special  finding  are  these  words: 
•That  on  the  10th  day  of  June,  1893,  said  Ta- 
cy Cot^r  executed  and  delivered  to  plalntUt 
[Charles  L  Wooster]  the  following  Instromrat 
in  writing  [here  follows  a  copy  of  Taey's  will, 
as  above  recited,  dated  June  19,  1883],  which 
Instrument  of  writing  was  admitted  to  pro- 
bate, hi  doe  form  at  law,  1^  the  surrogate  <a 
the  connty  of  Gamden,  and  letters  testamen- 
tary were  duly  Issued  to  this  plaintiff."  Tb» 
flndhig  further  declares  that  Tacy  never  bad 
any  real  estate,  lands,  or  toiements  at  ber 
own,  and  then  redtea  the  proceedings  In  ttils 
cause  up  to  the  decree  ot  October,  1890,  and 
Its  affirmation  on  an>eal  to  the  court  of  ap- 
peals. The  supreme  court,  on  the  ^edal 
facts  certlfled,  determined  that  Wooster,  the 
plaintiff  In  Ibe  ejectment  suit  was  not  enti- 
tled to  recover  the  farm,  and  gave  judgment 
against  him.  The  case  Is  reported  as  Wooster 
T.  Fitzgerald.  61  N.  J.  Law,  868.  89  AtL  679. 
Writ  of  mor  took  this  Judgment  to  the  court 
of  errors,  and  It  was  tbere  affirmed.  Woos- 
ter V.  Fitzgerald,  61  N.  J.  Law,  688.  40  AtL 
680,  and  41  AtL  261.  and  a  r^earing  In  that 
conrt  was,  <hi  petition  filed  therefor,  refosed 
to  Mr.  Wooster. 

James  Bnchanao,  for  eunplalnant  In  cross 
bUL  Robert  a.  dymo;  for  d^endautg  Wm. 
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X.  Ooopa  othon.  Jobo  J.  OaaOah,  tot 
Mendant  U  cm  bUL 

GREY.  T.  0.  (after  ftatlnff  the  fftcti).  This 
CBiue  came  to  the  preseot  hearing  vjfoa  the 
amended  croM  bill  of  Isaac  Cooper,  one  of  the 
defendants  In  the  orlglnAl  blQ.  and  the  answer 
of  Charles  I.  Wooeter.  the  complainant  In  the 
niglnal  blU,  to  that  amended  cross  blU. 

The  first  question  jffesented  Is  the  contention 
of  the  complainant  In  the  cross  bill  that  the 
matters  now  sooght  to  be  litigated  have  al- 
ready hem  determined  by  the  prevloni  decree 
made  In  this  cause  oo  October  17, 1886,  and  by 
the  aboTe-dted  judgments  In  the  st^remo 
court  and  in  the  court  of  errors.  The  due  con- 
sideration of  this  dispute  requires  an  ascer- 
tainment of  the  matters  now  In  litigation  In 
this  cause,  and  an  examination  of  those  prerl- 
ODsly  adjudged.  If  the  same  matters  here 
and  now  sought  to  be  litigated  were  deter- 
mined by  the  prerlous  decree  and  Judgment, 
they  cannot  be  here  again  considered.  There 
can  be  no  denial  that  the  matters  In  dispute 
by  the  Issues  jotoed  on  Uie  amotded  cross  blU 
and  the  defendant  Wooater's  answer  thereto, 
presently  before  this  court,  are  between  the 
same  parties,  tondilng  the  ownership  of  the 
same  property,  by  the  operation  of  the  same 
Instrument  which  was  presented  on  the  for- 
mer hearing  In  4hls  cause.  The  defendant 
Wooster  Insists  that  the  decree  on  that  hear- 
ing, though  against  him,  is  not  conclusive,  be- 
cause he  Bays  that  In  the  original  bill  upon 
which  the  decree  was  made  the  will  of  Tacy 
was  presented  as  a  derlse  of  an  estate  which 
had  Tested  In  her,  or  at  moat  as  the  execution 
o(  a  power  which  she  had  authority  to  exercise 
1^  her  last  wUL  He  contends  that  the  former 
decree  simply  declared  that  Tat?  had  no  pow- 
er to  devise  the  farm,  or  to  dispose  of  It  by  her 
will  operating  after  her  death,  whereas.  In  the 
cause  now  being  heard,  he  Insists  that  Tacy's 
will  is  ofTered  as  an  Instrument  In  the  nature 
of  an  anwintment,  which  operated  upon  the  de- 
livery of  H  by  Tacy,  inter  vivos,  to  Mr.  Woos- 
tw.  In  order,  therefore,  to  decide  whether  the 
same  demand  now  presented  was  adjudged  by 
the  decree  of  October  17^  189S,  it  Is  only  nec- 
esnuy  to  ascertain  whetbor  the  claim  now  Ii»- 
sisted  upon  was  within  the  scope  of  the  for^ 
waa  decision.  In  the  original  bill  on  which 
that  decree  was  founded,  the  cmnphilnant, 
Wooster,  showed  that  he  was  one  of  the  execu- 
tors of  Benjamin  D.  Cooper's  will,  and  was 
also  sole  legatee  and  devisee  under  the  will  of 
Tacy  Cooper.  That  bill  also  set  out  the  wills 
ot  both  Benjamin  and  Tacy.  and  asked  a  de- 
oee  declaring  that  by  the  will  of  Tacy,  ac- 
cording to  the  law  of  the  land,  all  of  Benja- 
min's estate  passed  to  the  complainant,  Wooih 
ter,  and  that  the  defoidant  Isaac  Cooper  and 
othm  had  no  Interest  In  any  of  it,  etc.,  and 
directing  that  they  convey  their  pretended  In- 
terest In  that  estate  to  Wooster.  The  defend- 
ant laaac  Cooper  by  his  answer  denied  these 
contentions  as  to  the  effete  of  the  wills  set 
forth,  and  Insisted  that,  under  Ba^Jandn's  wQl, 
4BA.-2K 


Tacy  took  but  a  Ufe  estate  In  Benjamin's  prop- 
erty, with  a  power  of  disposition,  which  she 
never  exercised,  and  that  on  ber  death  Ben- 
jamin's estate  which  then  remained  passed  to 
him  (Isaac  Cooper)  and  others.  The  allega- 
tions of  Mr.  Wooster  In  the  original  bill  on 
which  the  decree  was  pronoonced  were  not 
limited,  as  his  counsel  now  contends,  to  an 
assertion  that  Tacy  todk  a  fee  In  Benjamin's 
property,  whkh  she  devised  to  Mr.  Wooster. 
On  the  contrary,  the  charges  In  that  bQl 
broadly  assert  that  the  complainant  received 
tiUe  to  Benjamin's  proi>erty  by  the  operatitm 
of  Tacy's  imi  It  Is  quite  obvious  that  Tacy 
could  not  pass  Benjamin's  estate  by  her  will, 
unless  It  were  done  by  the  exercise  of  some 
power  of  disposal  given  her  by  Benjamin's 
will;  and.  as  both  wills  are  set  out  In  tbe  bill 
at  length,  the  avermoit  must  be  considered 
wltb  reference  to  their  provisions.  The  aUega* 
tion  does  not  specify  what  estate  Tacy  took, 
nor  does  It  define  In  what  mode  Tacy's  wUI 
operated  to  pass  Benjamin's  estate.  The 
statement  that  It  did  pass  Benjamin's  prop- 
erty Is  broad  oiough  to  sunwrt  a  contenti<m 
by  the  complainant  that  Tacy's  wU  pn'snod  the 
property  to  him,  either  as  an  execution  of  the 
power  inta  vivos,  by  ddlvery  of  that  instru* 
ment  to  the  complainant,  or,  after  ber  death, 
as  an  execution  of  tbe  power  by  her  last  wIlL 
Tbe  defoidant's  answer  In  response  to  this 
allegation  Insists  that  the  true  meaning  ot  the 
will  of  Benjamin  Is  that  it  gave  to  Tacy  but 
a  life  estete  and  a  power  of  disposition,  which 
she  did  not  exercise.  The  issue  thus  tendered 
was  a  matta  of  law,  detumlnaUe  bj  the  con- 
struction which  the  court  might  put  upon  tbe 
two  wIUb  which  were  submitted,  hut  the  de- 
fendant also  averred  that  Tacy  did  not  exer* 
dse  the  power  of  disposition.  This  seta  iq» 
a  matter  of  fact,  responsive  to  the  complain- 
ant's (Wooater's)  allegation  that  Tacy's  will 
passed  the  titie  to  Benjamin's  property  to  him. 
It  declares  that  Tacy  never  exercised  the  pow- 
er in  any  mode  or  at  any  time,  and  thus  as- 
serts that  the  Inddents  essential  to  a  dlspoti- 
tion  by  Tacy,  If  made  Inter  vivos,  such  as  tbe 
makhig  and  deUvery  of  an  appointment  to 
Wooster  In  her  lifetime,  In  execution  of  tbe 
power,  never  bantened.  It  Is  an  averment 
which,  if  true,  mad*  it  imposBlble  that  Tacy 
could  ever  have  done  any  act  Inter  tItos,  or 
operating  by  way  of  a  will,  In  the  nature  of  an 
appointment,  by.  which  she  disposed  of  Ben- 
jamin's iHToperty  by  passing  it  to  tiw  com- 
plainant, Wooster. 

The  cause  was  set  down  tor  hearing  <w 
bin  and  answer.  In  such  cases  the  answer 
must  be  taken  to  be  true  In  all  points.  Gen. 
St  p.  879;  Chancery  Act,  |  48. 

It  Is  Insisted  that  the  averment  in  the  an- 
swer of  Isaac  Cooper  to  the  original  blU. 
that  Tacy  had  but  a  .life  estate  and  a  power 
of  disposition,  and  that  ahe  did  not  exercise 
the  power.  la  extraneous  matter,  voluntarily 
brought  before  the  court  by  the  defendant, 
and  not  pertinent  to  the  allegatloiis  ot  the 
bill.   This  contention  cannot  be  supported. 
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The  complainant,  Wooster,  InTlted  the  de- 
fendants Into  conrt,  alleging  that  the  prop- 
erty of  Benjamin  had  paased  to  him  (Woos- 
ter)  by  the  will  of  Tacy,  setting  forth  both 
wills,  charging  that  Cooper  was  making 
false  clalma  to  the  property,  and  asking  a 
decree  that  Oooper  and  those  claiming  with 
him  shonld  refrain  from  interfering  with  It, 
and  that  they  mlgbt  be  compelled  to  conrey 
their  pretended  Interest.  In  meeting  anch 
charges.  Cooper,  and  those  with  him,  were 
Justified  In  denying  Wooster'a  title,  and  In 
setting  forth  any  fact  which  would  support 
their  own  claims,  and  prevent  a  decree  de- 
priving them  of  their  title.  It  appeared  by 
Benjamin's  wlU  that  Tacy  had  a  power  of 
disposition  which  was  superior  to  that  un- 
der which  the  defendant  Oooper  and  others 
claimed.  If  Tacy's  power  bad  In  fact  been 
exercised,  then  the  defendant  had  no  equity. 
He  expressly  declared  In  his  answer,  In 
words  broad  enough  to  cover  any  mode  of 
exCTcislng  the  power,  that  Tacy  had  made 
no  disposition.  This  allegation  In  the  an- 
swer to  the  original  bill  was  a  pertinent  and 
responsive  averment  in  denial  of  the  com- 
plainant's claim  of  title,  and  In  support  of 
the  defendant's  claim  of  title.  The  Issue 
Joined  waa,  therefore,  whether  Tacy's  will 
operated  In  any  manner  to  pass  Benjamin's 
estate  to  Mr.  Wooeter.  The  extent  of  the 
decree  must  be  held  to  be  aa  wide  in  Ita 
scope  as  are  the  pleadings  upon  which  it  Is 
based.  The  claim  made  was  that  Tacy's  will 
(set  forth  In  words  at  length),  operating  In 
some  way  not  q)eciflcally  deflned,  passed  ti- 
tle to  Wooster;  and  the  defendant  draled 
that  the  Instrument  had  snch  operafion,  and 
further  denied  that  she  ever  exec.uted  the 
power  which  it  Is  now  claimed  was  exercised 
by  her  will  operating  as  an  Inter  vivos  appoint- 
ment The  matter  determined  by  the  decree  Is 
fairly  expressed  1^  ita  own  phrasing.  It  ad- 
Judged  and  decreed  "that  upon  her  [Tacy's] 
death  all  the  said  testator's  property,  real, 
personal,  and  mixed,  then  remaining,  became 
rested  In  the  legatees  Id  his  [Benjamin's] 
said  will  named,  and  said  legatees  then  be- 
came entitled  thereto;  and  the  same  should 
be  distributed  pursuant  to  the  terms  of  his 
will,  unaffected  by  the  will  of  his  said  wid- 
ow, Tacy  Cooper,  in  the  pleadlnga  mention- 
ed." The  effect  of  thla  decree  was  to  ad- 
judge that  on  Tacy's  death  the  estate  passed 
under  Benjamin's  will  to  bis  legatees,  and 
diat  the  Instrument  set  forth  in  full  as  Ta- 
cy's will  in  no  wise  affected  this  devolution 
of  title,  by  operating  In  any  way  to  pass  title 
to  Mr.  Wooster.  nils  Is  the  matter  now  pre* 
senled  by  the  defendant  Wooster  under  the 
amended  cross  bill,  and  having  thus  been 
once  adjudicated,  and  In  this  very  cause,  It 
cannot  be  again  submitted  to  the  conalderar 
Hon  of  the  court. 

At  the  stage  ot  litigation  at  which  the  de- 
cree of  (Vtober  17,  1880,  was  made,  while 
the  pleadings  appesfcd  to  ciUse  the  question 
«r  title  t»  the  wbole  otata  vt  Hwijamln  R 


cooper,  the  case  was  in  fact  not  then  so  pre- 
sented that  the  court's  decree  waa  Elective  to 
determine  the  disputes  between  the  parties, 
aa  to  hla  real  estate.  At  that  time  the 
at  law  of  Benjamin,  to  whom  the  title  to  hla 
real  estate  had  desnnded.  subject  to  tbe  ex- 
ercise of  the  powers  of  sale,  were  not  parties 
to  this  suit;  nor  did  the  pleadings  then  on  flla 
show  that  any  equitaUe  relief  was  sou^t 
which  Justified  this  court  hi  passing  upcm  tbaX 
title.  For  these  reasons  the  decree,  in  Its 
operative  effect,  extended  only  to  the  person- 
alty part  at  Benjamin's  estate.  The  court  ot 
appeals  lias  declared  thla  to  have  been  ita  ex- 
tent, and  that  it  could  not  work  an  estoppel 
In  an  action  of  ejectment  to  recover  the  lands 
of  BenJamhL  Wooster  v.  Fitzgerald,  01  N.  J. 
lAW,  688,  40  Atl.  889,  and  41  Atl.  201.  Hut 
ooort,  however,  clearly  Intimates  ita  oplnloii 
that  the  decree  did  wortc  an  eatoKwl  against 
Mr.  Wooster  as  to  the  personalty  portint  of 
Benjamin's  estate.  The  decree  must  be  held 
to  bave  Anally  adjudicated  and  settled  ad- 
versely to  Mr.  Wooster  his  claim  that  he  took 
Benjamin  D.  Cooper's  estate  under  the  will 
of  Tacy,  so  far  aa  that  claim  applied  to  Ben- 
jamin's personal  estate,  "niis  Is  res  adjudl> 
cata,  and  no  Itmger  open  for  argument  or  con- 
sideration. This  was  the  effect  of  that  de- 
cree upon  the  parties  then  before  the  court, 
upon  the  pleadings  as  theft  presented.  The 
complainant  Wooster,  and  the  defendant 
I^ac  Oooper  were  then  parties  to  thla  suit 
and  are  both  bound  by  that  decree. 

It  remains  to  be  determined  whether  the  de- 
putes between  the  complainant  Cooper,  and 
those  associated  with  htm,  asserting  thdr  in- 
terest under  Benjamin  D.  Cooper's  will  in  the 
proceeds  of  the  sale  to  be  made  ot  the  real  es- 
tate where<rf  he  died  sdsed,  and  of  the  defend- 
ant Charles  I.  Wooater,  claiming  to  own  that 
real  estate  under  the  operation  of  the  will  of 
Tacy,  have  been  so  adjudicated  by  a  compe- 
tent tribunal  that  this  conrt  should  recogniie 
those  questions  as  finally  settled.  The  intro- 
duction Into  the  cross  bill  of  the  prayer  tor 
the  conveyance  of  the  farm  lands  to  the  In- 
t««sted  benefldariea,  rather  than  their  sale 
and  tiie  payment  of  the  proceeds  to  tiiem,' 
brought  In  a  new  element  of  equitable  Juris* 
diction,  namely,  the  enforcement  of  a  trust 
power,  necessarily  lnv<^vlng  the  determlnatioa 
of  the  Utie  to  the  farm  lands,  and  the  vitality 
of  the  power  of  sale  given  In  the  will  of  Ben- 
jamin to  the  executors,  which,  under  thla  iie# 
feature  of  the  case,  It  was  claimed  should 
be  used  to  pass  the  titie  ot  these  lands  to 
those  beneficiaries  named  In  his  will,  as  dla> 
tributeea  of  the  proceeds  to  arise  from  Its  sale 
by  the  executors.  By  the  terms  ot  Benjamin 
D.  Cooper's  will,  the  fee  of  his  farm  remain- 
ed undiaposed  of,  and  descended  to  hla  heirs 
at  law.  In  order  to  coaaUlei  the  new  ques- 
tion presented  by  the  cross  bill,  it  waa  ob- 
vious that  the  heirs  at  law  of  Benjamin,  to 
whom  the  fee  of  the  farm  had  descended, 
must  be  in  court;  for  the  excise  of  the 
pown  of-  aale^  1^  etrnvejaiice  eStber  to  the 
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b^HtficIvIea  or  to  strangers,  would  dsTest 
tliese  holders  of  their  owner^p.  The  hold- 
era  of  the  title,  the  heirs  at  law,  not  being 
parties  to  the  cross  bill,  the  case  was  laid 
over,  that  tbej  might  be  bronght  In;  and 
this  Tnu  done  bjr  the  amended  cross  bill, 
which  the  defendant  Wooster  answered- 
again,  as  above  cited,  now  setting  np  bts 
claim  Uiat  be  took  the  lands  In  qaratlon  by 
the  ..effect  et  the  .will  of  Tacy  operating  as 
an  .execatlon  oC  the  power  inter  tItos.  It 
will  be  T^qienbcved  that  the  former  decree, 
for  want  of  proper  parties, -^and  of  eanltable 
Jurisdiction  at' that  stage  of  the  litigation,- 
was  effective  only  to  the  extent  of  Benja- 
min's pwsuialty.  The  complainant  In  the 
amended  cross  bill  Insists  that  the  defend-, 
ant  Wooster's  claim  is  also  res  adjndleata 
aa  to  ^Benjamin's  real  estate.  This  conten^ 
tton  Is  based,  not  npon  the  effect  of  the  for- 
mer decree;  but  upon  the  Jndgment  of  the 
•upreme  court,  pronounced  in  the  ejectm«it 
salt  brought  by  Wooster  against  Fltag«iUd, 
the  tenant  of  the  farm,  and  Isaac  Ooopur 
and  others.  This  ejectment  suit  came  to 
Jndgmeot  after  the  amended  cross  bill  was 
filed,  and  the  record  of  it  Is  produced  bwe 
In  sTldence.  That  It  was  a  litigation  be- 
tween Charles  I.  Wooster  and  Isaac  Ox^wr, 
the  same  parties  who  are  opponents  In  the 
hearing  on  the  amended  cross  bill  and  an- 
swer now  bef(M:e  this  court,  and  that  it  pre- 
sented the  qnestlMi  of  th^  respectlTe 
claims  to  the  Benjamin  D.  Cooper  farm.  Is 
not  disputed.  The  complainant  In  this  canstf 
(Cooper)  Inatsts  that  the  very  same  matter 
now  and  here  In  dispute  was  heard  and  de^ 
termined  In  that  ejectment  suit  On  the 
othor  hand,  the  defendant'  Wowtee  contmds 
that  the  claim  of  title  to  the  farm  which  be 
now  makes  was  not  submitted  or  passed 
upon  In  the  ejectment  suit  It  Is  not  denied 
that  the  defendant  Wooster  claimed  In  the 
ejectment  suit,  as  he  does  In  this  came,  un- 
der the  will  of  Tacy.  operating  as  an  execu- 
tion of  the  power  given  her  In  -  Benjamin's 
win:  but  he  Insists  that  In  this  cause  he 
claims  that  Tacy's  will  was  an  execution  by 
bat  of  that  power  Inter  vivos,  and  that  In 
the  ^ectment  he  set  up  l^cy's  wlU  as  an 
execution  itf  the  power,  operating  as  a  will 
iHily.  Was  the  will  of  Tacy  before  the  su- 
preme court,  for  It  to  decide  whether  It  op- 
erated as  an  execution  of  the  power  Intw 
rlTosT  If  that  court  had  determined  that 
wm  of  Tacy,  op««tlng  as  an  inter  vivos 
execntifm  of  the  power,  had  passed  the  farm 
to  Mr.  Wooster,  would  that  Jndgment  have 
been  based  upon  a  matter  debmrs  the  record? 
If  that  fact  was  so  within  the  record  t^at  a 
Jndgment  for  Mr.  Wooster  would  be  related 
to  it  to  support  the  Judgment,  It  must  be 
hM  to  have  been  so  wiUiln  the  same  recwrd 
as  to  be  res  adjudlcata  when  Jndgment  was 
given  against  him.  The  special  finding  recit- 
ed Benjamin's  wUl,  which  gave  the  power 
to  Tacy,  and.  In  setting  up  ber  will,  did  not^ 
Sa  tennsb  specify  that  tt  opwated  In  any 


special  mode  ^B  an  execution  of  the  power. 
But  the  finding  did  state  Tacy's  will  aa  an: 
Instrument  in  writing  (setting  It  forth  In. 
full),  which,  on  the  day  of  Ite  date,  Tacy. 
"executed  and  delivered"  to  Mr.  Wooster. 
The  veclal  finding  Is  drawn  with  apt  WMds 
t»  present  the  .facts  upon  which  the  sevwal 
parties  based  tbeir  claims.-.  /Hie;  language 
used  "^ecuted  and  (Mlvoaed"  >ts  appr(^ri> ; 
ate  to  the  allegation  d  the  exercise  of  a 
power  of  appointment'  Inter  vivos,  and  Is 
quite  variant  from  that  which  would  recite 
the  exercise  of  a  poww  by  la«t  ^^lU.  which 
would  have  alleged  ,the  lnstmm«nt  to  hava 
been  "published  and-  decbLred.**  Under  this 
finding  the  court  had  iK-esmbBd  to  it  and 
most  have  omsldered  whether  an  ^  execution 
and  delivery  on  June  19,  1808,  by  Tuiy  to 
Wooster  of  sutdi  a  paper  writing  was  such 
an  Inter  vivos  execution  ot  the  power  given 
her  by  Benjamin's  vrtll  as  would  pass  the 
fee  ou  tbe  farm  to  Woostw.  Had  Judgment 
been  for  him,  it  would  have  been  sustained 
on  the  ground  that  the  facts  declared  that 
Tacy  had  executed  and  dellvwed  to  Woos- 
ter  an  ^cl»t  «ecutloo  -ot  the.  power.  The 
rendering  ct  s  Judgmoit  against  Wooster 
was  necessarily  a  determination  that  sueb 
an  fficecutlon  and-  ddlvery  ot  a  wlU  did  not 
pass  the  fee  iata  vItosl  The  Judgcoeut  In 
the  ejectment  suit  was  tber^ore  ai^  M Judi- 
cation between  the  same  parties  touching 
tbelr  title  to  tiie  same  subject-matto*,  by  the 
same  Instrument;  (4>«atlng  -  In  the  same 
manner,  as  Is  ocnr  pcesented  in  this  cause. 
The  very  matter  of  the  eOdcncy  of  the  de- 
livery of  Tacy's  will  as  an  Inter  vivos  exe- 
cution of  the  power  .having  thus  been  ad- 
judicated in  a  law  court,  which  is  essentially 
the  proper  forum  In  which  to  determine  tiie 
title  to  lands,  the, defeated  party  cannot, 
against  bis  adversary,  be  permitted  to  raise 
the  same  question  .in  this  cai|se.  Tbe  Jndg- 
ment thus  pronounced  was,  on  writ  of  error, 
taken,  heton  the  court  ot  wrors.  and  was 
there  affirmed  («1  N.  J.  Law,  88S,  40  Aa 
680.  and  41  AtL  251);  and  a  motion  made  fw 
a  rehearlQg  was  not  granted.  It  Is  thus 
plainly  shown  that  the  defendant's  conten- 
tion has  had  full  consideration. 

The  defendant  Woostear  insists  that  the 
opinions  which  the  learned  Judges  delivered 
In  the  previous  suite  Indicate  that  they  did 
not  consldw  his  claims  that  Tacy's  will  op- 
erated as  an  execution  of  tbe  poww  lnt» 
vivos.  The  teamed  Judges  delivered  their 
opinions  upon  such  polnte  In  the  cause  as 
they  deemed  worthy  of  their  notice,  but 
their  omission  to  discuss  other  matters  (with- 
in the  Issues  presented  and  determined  by 
the  Judgm«it)  on  which  the  defendant  de- 
sired a  deliverance,  cannot  be  thus  cited  to 
prevent  tbe  effect  of  tbe  reccvd.  What  has 
been  adjudged  Is  to  be  settled  by  the  Issues 
presented  and  determined  by  the  Judgment. 
Tbe  opinions  of  the  learned  Judges  express 
the  reasois  for  the  Judgment^  bat  form  no 
part  ^anot 
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Tbe  foregoing  review  ot  the  proceedlngi  In 
the  serenU  controverelea  between  the  parties 
thowa  that  the  determination  of  the  Issues  ex- 
pressly presrated  and  decided  by  the  effect 
of  the  prevlotu  Jadgmenta  bad  adjudged  that 
the  defendant  Wooster  had  no  title  to  the 
farm  nnder  Tacy  Cooper'a  will,  operating 
•ithor  as  a  devise,  as  a  will  executing  the 
poww,  or  as  an  at»polntm^t  Inter  tItob. 
Bnt,  If  In  fact  the  latter  cwBtnictlon  was  not 
In  express  terms  argued  and  dlscnssed  In  the 
opinions  accompanying  the  previous  Judg- 
ments, that  claim  was  clearly  Included  with- 
in the  issues  Joined  In  this  case  twfore  the 
decree  of  October,  1895,  as  to  the  personalty, 
and  in  the  ejectment  salt  In  the  supreme 
eoort  as  to  the  real  estate.  The  cause  now 
under  consideration  presents  the  same  de- 
mand, between  the  same  parties,  touching  tiie 
same  matter,  under  the  same  piece  of  evi- 
dence, which  was  submitted  oo  those  previous 
Issues.  There  is  no  dlfferoice  as  to  the  claim 
or  demand  made.  That  claim  was  and  is 
.that  Wooster  took  title  to  the  farm  by  the 
operation  of  Tacy's  will.  The  only  possible 
difference  Is  as  to  the  mode  by  which  that 
will  operated,— whether  as  a  devise,  or  as  an 
appointment  will  or  inter  vivos.  If  each 
of  those  was  not  In  fact  argued  and  discuss- 
ed in  the  opinion  of  the  learned  Juices  by 
whom  the  causes  were  heard,  eadi  of  th«n 
was  included  in  the  issue  Joined,  and  deter- 
mined by  the  Judgment  While  it  is  true  that 
mere  opportunity  to  present  a  claim  does  not 
make  the  Judgment  in  a  cause  res  adjudicata 
as  to  a  matter  not  presented,  it  is  equally  true 
that  the  actual  Joinder  in  issue  on  the  point, 
and  judgment  thereon,  are  conclusive,  whetb* 
er  one  mode  of  operation  of  a  piece  of  evi- 
dence, or  anotiber,  is  argued  or  discussed. 
Otherwise,  what  has  been  adjudicated  cannot 
be  ascertained  tnm  the  record,  but  must  be 
gleaned  aliunde,  by  parol  proof  of  the  points 
argued  or  discussed  In  the  opinions,  and  per- 
haps, as  is  Insisted  on  in  this  case,  In  con- 
tradiction of  the  facts  shown  by  the  record. 
The  principle  appears  to  be  well  established 
that,  where  the  former  Judgment  and  the  Is- 
sues being  tried  In  the  later  cause  are  upon 
the  same  demand,  the  former  Judgment,  if 
rendered  upon  the  merits,  constitatee  an  ab- 
solute bar  to  the  second  action,  not  only  as  to 
every  matter  which  was  offered  and  received 
to  sustain  or  defeat  the  claim,  but  as  to  any 
other  admissible  matter  which  might  have 
been  offered  for  that  purpose.  Cromwell  v. 
Bac  Co.,  94  U.  S.  352,  24  li.  Bd.  19fi.  If  each 
new  construction  ot  each  step  In  a  title  which 
may  In  the  course  of  litigation  be  insisted  up- 
on constitutes  a  new  cause  of  action,  not  qui- 
eted by  the  previous  Judgment,  because  not 
fully  discussed  In  the  opinion  of  the  court 
then  there  must  be  as  many  demands  as  there 
may  be  possible  oonstmctlons  of  each  muni- 
ment of  title,  and  no  conclusive  Judgment  can 
be  pronounced  until  the  last  possible  argu- 
ment has  been  discussed  and  overruled  in  the 
vffbaloa  (tf  the  Judge  who  directs  Judgment, 


If,  however.  It  be  assumed  that  tbe  rule 
res  adjDdlcata  ought  not  to  estop  the  presen- 
tation here  of  the  defendant's  dalm  that  Ta- 
cy's will  exercised  the  power  inter  vivos,  does 
the  proof  submitted  sbxiw  that  there  was  In 
fact  such  an  exerdae  of  .the  powerT  In  the 
will  of  Tacy  appears  this  daose,  whldi  Is 
daimed  to  have  been  an  inter  vivos  execu- 
tion of  the  power:  «•  •  •  i  gi^e,  bequeath, 
and  devise  all  my  property,  both  real  and 
personal,  wherever  situate,  and  whatever  the 
same  mtj  to  my  nephew  Charles  L 
Woostw,  *  *  *  to  him  and  his  belts,  tw- 
ever."  The  will  Itself  makes  no  reference  to 
any  exerdse  of  tbe  power,  nor  to  Benjamin's 
will  or  property,  nor  to  any  estate  whatever, 
other  than  to  Tacy's  own  property.  It  was 
accepted  at  the  hearing  ttiat  It  has  been  final- 
ly established  by  the  court  of  appeals  in  the 
^bove-clted  Judgments  that  under  the  tne 
construction  of  the  will  of  Benjamin  D.  Goop- 
er,  the  power  of  disposition  given  to  his  wife, 
Tacy,  was  limited  to  be  exercised  her  inter 
vivos.  No  mode  In  which  the  power  should 
be  executed  was  ilrescrlbed  t)y  Benjamin's 
will,  and  it  Is  conceded  that  It  could  have 
been  uecuted  a  simple  writing,  given  in- 
ter vivos,  eqiresslng  the  intoit  of  the  donee^ 
Cueman  v.  Broadnax,  ST  N.  J.  Law,  &12;  4 
Kent  Comm.  830.  At  the  hearing  the  d^nd- 
ant  Wooster  was  permitted  to  introduce  all 
the  testimony  he  offered  for  the  purpose  of 
provhig  that  Tacy  Ooaper  did  in  tact  execute 
the  power  by  an  act  done  by  her  inter  vivos. 
The  only  dalm  made  of  sodi  an  execution -of 
Kower  was  that  Tacy  exercised  It  by  the  mak- 
taig  and  delivery  of  her  will  to  Mr.  Wooster, 
who  was  therein  named  as  sole  executor.  It 
seems  to  be  «itlrely  settled  that  a  general 
devise  by  tbe  donee  of  a  poww,  In  which  the 
testator  refers  to  the  property  devised  as  his 
property,  will  not  be  held  to  have  been  an 
exercise  of  the  power.  Molten  v.  Hntchlns(m, 
1  Atk.  008;  Andrews  t.  Bmmot  2  BrowH,  Cb. 
803;  Lowes  v.  Backward,  18  Yes.  171.  No 
express  redtal  of  the  power  is,  however,  re- 
quired. If  the  devise,  or  other  act  done  In  es- 
ecntlon  of  the  power,  shows  that  the  donee, 
in  acting,  had  In  view  the  subject  ot  the  pow- 
er, and  Intended  to  act  with  rdation  thereto. 
Munson  V.  Berdan.  85  N.  J.  Bq.  876.  This  in- 
tention may  be  Collected  from  attending  cir- 
cumstances, as  that  the  will  Includes  some- 
thing the  testator  had  not  otherwise  than  un- 
der the  power,  or  that  a  part  of  the  will 
would  be  wholly  inoperative  unless  applied 
to  the  power.  Standen  v.  Standen,  2  Ves.  Jr. 
OeO;  Bennett  v.  Anburrow,  8  Ves.  616;  Lewis 
V.  Lewellyn,  Turn.  &  R.  104;  Napier  v.  Na- 
pier, 1  Sim.  28;  Bradish  v.  Olbbs.  3  Johns. 
Ch.  601;  Meeker  V.  Brientnall,  88  N.  J.  Eq. 
306. 

It  Is  proven  that  Tacy  was  not  In  her  own 
right,  the  owner  of  any  real  estate,  and  It  Is 
contended  that  under  the  principle  above  de- 
clared, there  is  no  property  upon  which  her 
will  can  operate,  save  in  execution  ot  the  pow- 
er, and  that  It  must  be  held  to  he  an  exercise 
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•C  the  power.  It  Is  not  •>  dear,  u  Die  leani- 
ed  counsel  for  the  defendant  contends,  that  a 
tmeaX  device  ot  lands  by  the  dtmee  of  a  pow- 
er, who  owns  no  lands  at  the  date  of  the  wfll, 
mxiBt,  in  New  Jersey,  be  held  to  have  boon 
made  In  view  of  the  power,  and  with  an  In- 
tentkm  to  execute  It  The  theory  upon  which 
the  above-recited  cases  go  Is  that  the  testatrix 
most  have  contemplated  the  execotlon  of  the 
power,  becanse  when  she  made  her  will  de- 
vltlns  real  estate  she  had  no  land  of  her  own, 
and  that  within  the  power  was  the  only  land 
which  she  hsd  at  h«r  disposal,  and  therefore 
she  Intended  by  the  devise  to  ^ecnte  the  pow- 
er. This  theory  bad  support  as  Indicative  of 
the  testator's  Intent  at  the  time  of  making  his 
wm.  BO  loi^  aa  the  state  of  the  law  was  sudi 
that  a  devise  passed  only  those  lands,  wliere- 
of  the  testator  died  seised,  which  he  owned 
at  the  time  of  the  making  of  his  will.  Smith 
v.  Onrtls,  29  N.  J.  Law,  852.  This  condition 
of  the  law  was,  however,  changed  by  the  stat- 
ute of  1851  (Gen.  St  p.  3761.  |  24),  which  de- 
clared that  lands  whereof  the  testator  died 
seised,  though  acquired  after  the  making  of  a 
wm.  should  pass  oy  a  general  devise,  unless 
a  contrary  Intention  were  expressed.  This 
statute  destroys  the  hypothesis  upon  which 
the  above-stated  theory  depends;  for  since  a 
general  devise  will  now  pass,  not  only  the 
landa  left  by  the  testator  which  be  owned  at 
the  date  of  his  will,  but  also  those  which  he 
acquired  after  that  date,  It  la  no  longer  tme 
that  the  will  of  a  donee  ct  a  power,  having 
at  the  time  of  making  his  will  no  lands  other 
than  those  dlqiosable  within  the  power,  would 
be  Ittopefatlve  unless  applied  to  the  power. 
The  win  may  now  operate  at  the  time  of  the 
testator's  death,  opon  lands  not  within  the 
power,  which  he  acquired  after  the  making  of 
the  wlIL  The  testator  by  his  general  devise 
may  have  Intended  to  devise  such  afterac- 
qulred  lands,  and  as  this  possibility  sstlsfles 
an  the  provisions  of  the  wUI,  without  ai^»lylng 
It  to  the  power,  It  can  no  longer  be  maintained 
that  a  testator  who  Is  the  donee  of  a  power 
must,  ex  necessitate,  be  held  to  have  Intended 
to  execute  the  power  when  making  a  geneitf 
devise  of  land.  It  is,  however,  entirely  set- 
tled that  there  must  be  strict  compliance  with 
the  conditions  which  the  donor  of  the  powor 
annexes  to  Its  exercise,  4  Kent  Comm.  330. 
Benjamin  D.  Cocker,  the  donor,  whose  will 
created  the  power  which  It  is  claimed  Tacy 
Cooper  executed,  prescribed  that  the  power 
should  be  exercised  by  Tacy  during  her  life, 
and  he  had  declared  that  all  of  his  property 
which  should  remain  at  her  death  undisposed 
of  should  go  according  to  certain  other  glfb 
•et  forth  In  his  will.  The  substantial  qnes- 
tlon  to  be  determined  In  considering  this  case 
on  Its  merits  Is  whether  an  Instrument  whI<A 
declares  on  Its  face  that  it  is  a  will  disposing 
of  the  testatrix's  property,  which  was  by  the 
testatrix  published  as  her  will.  In  the  form 
and  with  all  the  formalities  of  a  win,  and 
with  a  manifest  purpose  to  make  a  will,  which 
baa  not  <ni  Its  face  or  In  the  attending  drcom- 


■taneen  a  slni^e  charaeterlatle  of  an  Inter  vtroi 
ajn^olntment,  and  which  may  have  full  opera- 
tl<m  as  a  will  of  the  testatrix's  own  estate, 
can  by  construction  altme  be  held  to  have 
been  an  Inter  vivos  appointment  Tbo  donor 
required  that,  if  Tacy  disposed  of  bis  property. 
It  should  be  by  an  Inter  vivos  appointment. 
When  the  exercise  of  such  a  iwwer  is  set  op 
to  establMi  the  Interest  of  one  party  and  to 
defeat  that  of  anotha-.  It  is  clear  that  the 
party  asserting  Its  exercise  must.  In  whatever 
form  the  execution  Is  expressed,  show  that 
the  donee  Intended  to  execute  the  power  ac- 
cording to  the  conditions  of  the  donor's  gift 
If  Benjamin  required  her  to  execute  It  Inter 
vivos,  and  she,  by  a  writing.  Intended  and  be- 
lieved she  wss  executing  It  by  her  wlU,  to 
operate  after  her  death,  the  donee  never  had 
any  purpose  to  eoacnte  the  power  within  the 
period  which  the  testator  had  prescribed, 
niere  to  a  wide  variance  betweoi  the  excadae 
of  a  power  by  an  appolhtment  Inter  vivos  and 
by  an  appointment  by  wlU.  If  Tacy  appoint- 
ed at  the  time  she  executed  her  will,  by  the 
mere  act  of  making  It  then  the  fee  irretriev- 
ably passed  to  Wooster  at  the  momrat  Tacy 
executed  her  wUl.  But  if  she.  In  making  her 
will  In  Wooster'e  favor,  attempted  to  exercise 
the  power  by  will,  she  must  have  Intended 
that  nothing  should  pass  to  him  until  her 
death,  and  meanwhile  she  retained  the  entire 
control  of  the  situation;  for  she  might  at  any 
time  during  her  life  revoke  her  qipolntment 
by  will,  and  appoint  to  some  one  else.  Tlie 
difference  between  the  two  modes  of  exercis- 
ing the  powo-  is  so  radical  that  if  the  acts 
which  Tacy  did  show  that  she  Intended  to  ex- 
erdae  the  power  by  her  will,  operating  as  a 
will  after  her  death.  It  Is  dlfflcolt  to  see  how 
such  an  execuUon  can  by  construction  be  held 
to  have  been  the  making  of  an  appointment 
inter  vivos,  for  this  would  ascribe  to  her  the 
doing  of  an  act  not  within  her  Intention.  The 
fact  that  Tacy  had  no  power  to  aKwint  by  her 
will  Is  no  reason  for  holding  such  an  appoint- 
ment  to  have  been  an  Inter  vivos  execution. 
Her  act  Intended  by  her  to  operate  after  her 
death,  cannot  be  converted  by  a  court  Into  an 
act  operating  Immediately;  for  this  would  be 
an  execution  of  the  power,  not  by  Tacy,  but 
by  the  court  She  might  have  been  willing 
to  exercise  the  power  by  wUl  operating  after 
her  death,  but  who  but  herself  can  say  wheth- 
er she  would  have  been  willing  to  make  an 
appointment  operating  instantly  at  the  time 
she  executed  her  will?  ^e  circumstances  of 
this  case  show,  rather,  a  nonexectttion  of  the 
power  by  Tacy  In  accordance  with  the  terms 
of  the  gift,  than  an  Intended  and  defective 
execution  of  It 

There  Is  a  class  of  cases  In  whkdi,  when  an 
attempted  execution  of  a  power  Is  shown, 
which  Is  defective,  equity  will  supply  the  de- 
fect, in  favor  of  parties  for  whom  tiie  donee 
is  under  some  legal  or  moral  obligation  to  pro- 
vide an  execution  of  the  power,— such  as  pur- 
chasers for  a  valuable  consideration,  creditors, 
or  the  wlftt  or  child  of  ttw  donee,— when  mcfa 
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aM  win  not,  under  an  tbe  circumstances  of 
the  caae.  be  Inequitable  to  other  p^sons.  The 
whole  subject  Is  expounded,  and  the  decistona 
aie  collated.  In  1  White  &  T.  Lead.  Gaa.  Oq. 
227,  In  the  notes  to  the  case  of  ToOH  t.  Toilet, 
2  P.  Wms.  4S8.  U  Uie  making  of  Tftcy's  wUl 
should  be  deemed  an  attempted,  bat  defective, 
ezeinitlon  of  the  power,  and  tbe  aid  of  this 
court  be  Invoked  in  favor  of  Mr.  Wooster.  to 
remedy  the  defect,  It  is  at  once  answered  that 
he  la  not  wlthUi  any  of  the  classes  of  persona 
(or  whose  benefit  this  court  may  be  moved. 
There  Is  no  pretense  that  any  valuable  con- 
sideration passed  from  him  to  Tacy,  as  an  In- 
ducement to  the  exercise  of  the  power.  He 
makes  no  claim  to  be  a  creditor.  He  la  her 
nephew.  But  In  Strode  v.  Russel.  2  Vem.  621. 
625,  and  In  Marston  v.  Gowan,  S  Brown,  Ch. 
170,  it  was  admitted  that  the  aid  of  this  court 
would  not  be  extended  in  favor  of  nephews, 
to  aid  a  defect  Involving  the  same  principle. 
See.  also.  Chapman  v.  Gibson,  8  Brown,  Cb. 
231.  Mr.  Wooater  stands  to  the  donee  and  to. 
the  exercise  of  tbe  power  as  a  mere  volunteer, 
rhere  waa  neither  legal  nor  moral  obligation 
upon  the  donee  to  exercise  the  power  In  hla 
favor. 

That  Tacy  was  required  to  execute  the  pow- 
er during  ber  life  has,  as  stated,  already  been 
adjudged  to  have  been  shown  by  the  donor's 
gift  over  of  what  might  remain  uniUsposed  of 
at  her  death.  It  she  attempted  to  exercise 
the  power  by  her  will,  the  execution  could 
only  come  into  operation  after  the  expiration 
of  the  period  during  which  the  donor  had  re* 
quired  that  she  should  execute  It.  and  after 
his  own  gift  over  had,  by  reason  of  Tacy's  de- 
fault, vested  In  the  succeeding  beneficiaries. 
To  aid  such  a  supposed  defective  execution  In 
equity  would  be  to  defeat  the  donor's  gift 
over.  Equity  will  not  extend  Ita  aid  to  make 
Sclent  an  exercise  of  a  power  which  came 
into  operation  after  tbe  period  within  which 
the  donor  had  prescrlbed*it  should  be  execut- 
ed. Ooopev  V.  Martin,  8  Ch.  App.  47.  No 
equity  Is  shown  which  should  induce  this  court 
to  Interfere  In  favor  of  Mr.  Wooster,  and 
agalnat  the  ancceedlng  beneficiaries  under 
Benjamin  D.  Cooper's  wUL 

Under  the  views  expressed,  it  waa  Benja- 
min's will,  and  not  Tacy's,  whldi  disposed  of 
his  estate  remaining  at  her  death.  The  proofs 
show  that  the  defendants  Charles  I.  Wooster 
and  William  T.  Cooper,  executors  of  Benja- 
min D.  Cooper,  filed  an  inventory  and  ap- 
praisement of  his  estate,  amounting  to  $7,- 
291.70;  Including  as  part  thereof  the  stock, 
crops,  and  farming  utensQa  The  debts  and 
some  (but  not  all)  of  the  mtmey  legacies  have 
been  paid.  Under  Benjamin's  will,  Tacy 
Cooper  was  entitied  during  her  life  to  keep, 
use,  sell,  or  dispose  of  hla  whole  estate;  but, 
of  such  of  It  aa  should  remain  at  h^  death, 
he  directed  his  executors  to  dispose,  by  giv- 
ing several  specific  legacies,  which  have  been 
delivered,  and  the  residue  they  were  to  sell. 
The  net  proceeds  arising  from  the  sale  of  tbe 
farm,  and  the  cropSb  stock,  and  tanning  uten- 


sils, the  executors  were  directed  to  pay  in 
equal  proportiona  to  the  testator's  niece  and 
four  nephews,  William  Cooper,  Isaac  Ckx>per, 
Anna  J.  Cooper,  WlUlam  T.  Cooper,  and  War- 
ner Cooper.  It  Is  In  this  fund  to  arise  from 
tbe  sale  of  the  farm,  the  crops,  stock,  and 
utensils,  that  the  complainant  In  the  cross  bill, 
and  those  sharing  these  proceeds  with  blm, 
are  Interested,  and  It  is  as  to  these  proceeds 
that  he  and  they  are  entitled  to  relief.  Tbe 
ascertainment  of  this  interest  In  the  person- 
alty will  require  an  accounting  by  the  execu- 
tors for  Benjamin  D.  Cooper's  estate  as  U 
came  to  thdr  hands,  showing  whereof  It  con- 
sisted; what  portion  waa  used  to  pay  his  debts 
and  expenses  of  settlonent  of  bis  estate;  what 
portion  of  the  crops,  the  stock,  or  farming 
utensils,  If  any,  was  so  used;  what  portion 
was  disposed  of  by  Tacy  In  her  lifetime;  and 
what  remained  at  her  death.  In  this  residue 
the  complainant,  Isaac  Cooper,  and  William 
Cooper,  Anna  J.  Coopor,  William  T.  Cooper, 
and  Warner  Cooper,  or  their  representatives, 
are,  under  Benjamin's  will,  ^titled  to  share 
equally.  The  same  persons  are  the  benefici- 
aries of  the  proceeds  of  the  sale  of  the  farm. 
It  appears  that  by  reason  of  the  location  of 
the  farm,  near  to  a  suburban  neighborhood, 
and  Its  Increasing  value.  It  will  be  more  profit- 
able to  tbe  beneficiaries  that  the  executor's 
power  to  dispose  of  It  for  their  benefit  shaU  be 
exercised  by  a  conveyance  to  them  aa  tenants 
In  common  In  fee,  accordl&g  to  their  several 
interests  In  the  proceeds,  than  by  a  sale  and 
the  divl^n  of  the  purchase  money.  The 
power  given  Is  to  sell  and  dispose  of  the  farm 
for  the  best  price  that  can  be  gotten  therefor; 
the  proceeda,  after  costs  and  charges,  to  be 
paid  to  the  beneficiaries  named,  in  equal 
shares.  The  fee  in  the  farm  has  descended 
to,  and  is  held  by,  the  heirs  at  law.  It  can 
only  be  devested  and  applied  to  the  uses  di- 
rected by  the  testator  by  the  exercise  of  the 
power  of  sale  given  to  the  executors  by  the 
testator's  wlU.  The  executors,  hi  assuming 
tiie  burden  of  the  execution  ot  that  will,  un- 
dertook, as  part  of  their  duty,  the  execution  of 
this  power.  It  is  In  the  nature  of  a  trust  for 
the  benefit  of  the  persons  named  by  tbe  donor, 
which  this  court  will  control,  and  compel  the 
executors  to  perform.  Osgood  v.  Franklin,  2 
Johns.  Ch.  20.  The  purpose  ot  the  donor  to 
give  the  proceeds  of  the  farm  to  the  benefici- 
aries named  cannot  be  effected  In  any  otiier 
way.  A  bill  against  the  heirs  to  enforce  such 
a  power  was  sustained  in  equity,  after  the 
death  of  all  the  donees  of  the  power.  Carfoot 
V.  Carfoot,  1  Ch.  Cas.  SB,  Freem.  Ch.  176. 
See,  also,  Locton  v.  Locton,  Id.  136. 

The  beneficiaries  all  appear,  and,  for  the 
reasons  stated.  Join  with  the  complainant, 
Isaac  Cooper,  In  electing  to  take  the  farm  by 
conveyance,  as  land,  rather  than  the  proceeds 
of  sale  by  dlvl^on  among  them.  There  has 
been,  as  yet,  no  conversion  under  the  power 
of  sale.  They  all  take  the  same  shares,  tbe 
same  interest,  by  tbe  ^me  mode.  No  discre- 
tloa  Is  by  0x9  power  i^ven  to  Om  tmstoe,  ok 
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does  tte  exercise  of  an  election  by  the  bene- 
fld&rles  to  take  tbe  taim  u  land  appear  to 
conflict  with  any  porpOBB  of  the  donor  In  mak- 
ing bis  gift  to  them.  In  such  cases  equity 
will  permit  the  beneflclarles  to  take  the  land, 
and  wlU  direct  a  conveyance  to  be  made  to 
Oiem  by  the  donees  of  the  power,  according  to 
their  respective  shares.  Gralg  t.  Leslie  8 
Wheat  576.  4  U  Ed.  460;  Morse  t.  Bank,  47 
N.  J.  Bq.  286,  20  Atl.  061. 12  L.  R.  A.  62.  The 
complainant  In  the  amended  cross  bill  la  en- 
titled to  relief  to  the  extent  above  Indicated, 
and  a  decEM  wlU  be  advised  accordingly. 


(1  Pan.  SM) 

8TATBI  V,  OOIiB. 
(Goart  of  Oyer  and  Terminer  of  Delawan. 
Newcastle.   Nov.  23,  1889.) 

HOHTCIDB— TBMPORART  INSANITT—PARTICU- 
LAR  ACT—DOaKm  OP  MENTAL.  OAPAGITT. 

1.  The  fact  that  a  joror,  who  did  not  wish 
to  lerve  on  the  trial  of  accused  for  mnrder, 
jokiiiRly  remarked  to  the  counsel  on  both  sides 
at  different  times  that  the?  had  better  not  get 
him  on  the  case,  that  he  wished  them  to  chal- 
lenge him,  is  not  a  dtsqaaliflcation. 

2.  Insanity,  in  order  to  constitnte  a  defense  to 
homidde,  moat  be  racfa  as  ntterly  to  deprive  the 
partT  of  hlfl  reason  in  regard  to  the  act  conunit- 
ted. 

8.  Where  the  defense  of  the  accused  was  that 
at  the  time  of  the  homidde  he  was  bo  demented 
as  to  be  Irre^nslble,  the  ingairy  is  whether  he 
was  Insane  with  re(q;»ect  to  the  particular  act 
charged;  and.  if  he  had  snffldent  capacit7  at 
that  time  to  dlatlnguleh  between  the  rii^t  and 
wnmg  of  that  parUcalar  act,  and  had  poww  to 
diooee  whether  or  not  he  would  eomfnlt  the  act. 
he  k  responsible  for  it. 

4.  Since  the  burden  of  proving  Insanity  as  a 
defense  to  crime  rests  with  the  accosed,  if  it  Is 
not  established  hr  the  state's  evidence  he  mast 
prove  it  ^  direct  avidenee,  to  the  sadataetlon  of 
the  Jury. 

Montyatoo  A.  Oole  wu  Indicted  for  murder 
in  Uie  first  degree 

Argued  before  LORE,  a  J.,  and  8PRUANCB 
and  GBUBB,  JJ. 

Robert  a  White,  Atty.  Qm.,  and  Peter  U 
Cooper,  Dep.  Atty.  Oen.,  for  the  State.  Syl- 
veater  D.  Townsend  and  Walter  H.  Hayes,  for 
defendant 

The  prisoner  was  charged  with  the  morder, 
of  the  first  degree,  of  William  A.  Montague,  of 
Wyoming,  DeL,  on  May  17.  189&,  on  Bast 
Second  street  In  the  city  of  Wilmington.  The 
testimony  showed:  That  Cole,  who  was  a 
student  In  the  dental  department  of  the  Unl- 
veralty  of  Pennsylvania,  had  been  very  Inti- 
mate with  a  yonng  girl  named  Edna  Wil- 
son. She  came  to  Wilmington  early  In  11199. 
and  stopped  at  a  disreputable  house,  No.  227 
Orange  street,  where  she  met  Montague. 
That  Cole  came  to  Wilmington  two  days  be; 
fOre  Montague  was  killed,  and  in  company 
wHh  Montague  and  Ddna  Wilson  visited  the 
Western  Hot^;  and  that  they  all  three  spent 
the  night  at  227  Orange  street  Cole  leaving 
early  the  next  morning  for  Philadelphia,  for 
tbe  purpose  of  resomlng  bis  studies  at  the 


TJnlversl^  of  Pennsylvania.  That  Cole  and 
Montague  shook  hands  before  Oole  left  and 
parted  frlenda.  That  two  days  later  Oole 
came  back  to  Wilmington  with  a  fellow  stu- 
dent bringing  a  baseball  bat  with  them  from 
Philadelphia.  That  they  went  to  the  Western 
Hotel,  and  that  Oole  inquired  of  the  clerk  If 
Montague  and  the  girl  Edna  Wilson  had  been 
In  there  that  evening.  Being  Informed  that 
they  had  not  on  leavlDg  the  hotel  he  re- 
marked, "We  will  get  the  son  of  a  bitch  [or 
the  sucker]  before  we  leave  town."  Cole  and 
his  friend  next  appeared  at  227  Orange  street 
where  Cole,  In  the  presence  of  several  wit- 
nesses, swung  the  baseball  bat  around  his 
head,  and  said  he  would  cover  the  bat  with 
gray  matter  and  gore;  that  he  would  deco- 
rate 'the  bat;  that  the  bat  would  eltber  klU 
him  or  somebody  else  before  he  left  town; 
and  also  remarked,  while  flonrlsbing  a  knife, 
the  point  of  which  he  stuck  In  the  table  and 
broke  off,  that  he  would  dig  Edna  Wilson's 
heart  out  That  nt  the  suggestion  of  some 
of  thCMse  present  Oole,  accompanied  by  Wil- 
liam A.  Moore,  with  some  other  young  men 
preceding  them,  left  the  house,  and  while 
passing  along  Second  street  near  King,  met 
Montague  and  the  glrL  That  Cole  asked  the 
girl  what  she  was  doing  there,  and,  without 
another  word,  struck  Montague  alongside  of 
the  bead  with  the  baseball  bat  whldi  he  had 
brought  with  him  from  the  house,  felling  him 
to  the  street  That  Montague,  while  lying 
In  the  gutter,  was  strudc  by  Cole  twice  more 
upon  the  head,  and  that  the  latter  then  ran 
away,  but  was  overtaken  and  arrested  at 
Front  and  French  streets  by  the  police  officer. 
Montage  was  taken  to  the  Delaware  Hospi- 
tal the  same  night  and  died  there  a  week 
later.  Tbe  defense  was  based  on  Insanity. 
It  was  proved  that  Cole's  father  was  Insane 
at  the  time  of  bis  death,  and  had  been  insane 
for  a  great  many  years  b^ore  hla  death,  and 
had  had  a  priw  attack  of  Insanity  In  the 
early  part  of  the  BO'S,  and  antedating  the 
birth  of  tbe  prisoner.  Cole,  who  was  bom  In 
1875.  It  was  also  proved  that  Cole's  mater- 
nal grandmother  and  two  maternal  uncles 
were  crazy.  And  several  witnesses  from 
Philadelphia  testified  that  Oole  had  been 
studying  very  hard  prior  to  May  17th,  In 
order  to  be  up  with  his  examlnaUons,  and 
that  he  acted  like  a  crazy  man  a  few  days 
before  the  tragedy,  and  also  on  May  I7th, 
the  day  It  happened.  The  state  proved  In 
rebuttal  by  various  witnesses  who  were  with 
Cole  at  the  time  that  Montague  was  killed, 
and  immediately  prlw  thereto,  that  In  their 
judgment  he  was  not  Insane  at  the  time. 

During^  tile  selection  of  fbe  Jnry,  Bdwin  O. 
Clark  was  called,  and,  having  been  sworn  on 
his  voir  dire,  Mr.  Hayes  asked  the  following 
question  for  the  purpose  of  laying  ground  for 
challenge  for  cause: 

**Q.  Did  you,  this  morning,  out  In  the  hall 
here,  say  to  Mr.  Sylvester  D.  Townsend  that 
he  had  better  not  bike  yon  on  this  Jury  If  I' 
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did.  not  waat  (Me  oonvlcted,  or  worda  to  tbat 
effect?  A.  I  asked  him  to  cballenge  me.  Q. 
Did  7011  aay  words  to  that  effect?  A.  I  do 
not  know;  something  that  way.  I  shnply 
adted  talm  to  challenge  me.  That  la  what  I 
meant  for  him  to  do.  I  do  not  tUnk  I  pnt  the 
*ConTlcted'  in. 

"B7  Mr.  Cooper:  Q.  Have  yott  not  said  to 
me  once  or  twice,  In  a  joking  way.  that  the 
state  had  better  not  take  yon  aa  the  caae? 
A.  Yes,  sir.  Q.  Was  that  the  same  way  In 
which  you  spoke  to  3ir.  Townsend?  A.  Yea, 
sir. 

"By  Mr.  Hayes:  I  think  the  witness  has 
abaolotely  disqualified  himself." 

LORE,  a  J.  The  .majority  of  the  court 
think  that  this  Is  not  a  disqualification.  If  it 
be  so,  then  erery  Juror  who  did  not  want  to 
lit  npon  a  case  could  Intimate  In  some  way 
or  other  that  you  had  better  not  take  him. 
and  we  would  nerer  get  these  cases  tried,  as 
it  Is  an  exceedingly  unpleasant  thing  to  sit 
In  Judgment  upon  a  human  llfo. 

OBUBB,  J.  (dissenting).  My  opinion  la 
tbat  a  Juror  who  has  such  a  dlsr^rd  for  the 
gravity  of  the  altnatlon  where  a  human  life 
Is  at  stake,  and  has  the  leri^  ot  mind  to  go 
to  counsel  on  either  side,  and  say  what  this 
Juror  has  admitted  he  said,  is  unfit  to  sit  and 
deal  seriously  and  gravely  and  impartially 
with  a  cBOB  InvolTlnc  the  Issue  of  life  and 
death.  Thereton  I  say  he  ought  not  to  be 
allowed  to  alt  In  the  case  at  alL  I  do  not 
thfaik  that  his  disqualification  would  lead  to 
every  Jury  doing  tiiat  thing.  In  my  opinion 
it  is  a  disregard  of  his  diu^,  summoned  and 
sworn  as  he  is  aa  a  Juror,  and;  In  my  opinion. 
It  is  a  ciHitenqit  ot  court;  and.  If  the  Jurors 
who  repeat  tills  tUng  are  punished  by  the 
court  as,  In  my  optailon,  the  court  has  the 
power  to  do,  It  would  >t(V  this  thing  as  it 
ought  to. 

The  def^idant  exc^^ted  to  tiie  majority  rulr 
Ing  ot  the  court 

Prayers  on  the  Part  of  the  State. 

The  state  prayed  the  court  to  Instruct  the 
Jury  in  part  as  follows:  What  constitutes 
murder  of  the  first  degree?  That  the  state- 
ments of  the  prisoner  on  the  night  of  the  ITth 
of  May,  in  the  saloon  at  Fourth  and  Orange 
streets,  that  he  would  get  the  sucker  or  get 
the  son  of  a  bitch  before  he  l^t  town,  and 
also  tbat  his  statements  in  the  bouse  at  227 
Orange  street  that  he  would  cover  the  deadly 
histrument— the  baseball  bat-^hlch  he  car- 
ried In  his  hand  with  blood  and  gore,  with 
gray  matter;  that  be  would  decorate  the 
deadly  weapon;  together  with  the  fact  that 
he  stood  0T»  his  prostrate  victim,  and  struck 
him  twice  over  the  head  after  be  lay  sense- 
less upon  the  ground,— must  be  taken  by  the 
Jury  as  absolutely  conclusive  as  to  express 
malice,  If  they  believe  such  evidence.  That 
every  person  is  presumed  to  be  sane  until  the 
contrary  Is  shown,  and  the  burden  of  proving 
insanity:  rests  npon  the  defendant,  which  be 


must  establish  beyond  a  leaaonaUe  doubt, 
and  to  the  satisfaction  of  the  Jury,  b^ore  it 
can  shield  him  from  the  natural  consequences 
of  his  own  deliberate  act  State  v.  Danby,  1 
Houat  Or.  Caa.  178;  State  v.  Harrigan,  9 
Honst  S76,  81  AtL  1052;  State  v.  Thomas.  1 
Honst  &.  Cas.  528-680.  To  excose  tme  from 
crime  on  the  ground  of  Insanity,  It  must  be 
established  to  the  satisfaction  of  the  Jury  not 
only  tliat  the  defendant  bad  Insane  delusions, 
or  was  at  times  mdancholy,  but  that  he  was 
tosane  upon  the  particular  act  committed; 
otherwise,  it  would  be  no  excuse  for  this 
crime,  and  he  Is  equally  guilty  as  If  be  had  no 
delusion  or  melancholia  and  was  perfectly 
sansL  In  tills  state  the  test  haa  Invariably  beoi, 
baa  tiie  defendant  tite  ability  to  comprehend 
the  difference  betwem  right  and  wrong  in 
respect  to  the  very  act  wltb  ^Ich  he  stands 
charged?  State  v.  ^ndsor,  5  Har.  (Del)  512; 
State  V.  Dlllahnnt.  8  Har.  (DeL)  661;  State  v. 
Hurley,  1  HooBt  Or.  Cas.  28.  That  a  Jury  Is 
never  warranted  in  inforlng  that  a  man.  Is 
Inaane  from  the  mere  fact  of  his  committing 
a  crime,  or  from  the  enormity  of  the  crime, 
however  shocking  and  repulsive  tn  its  nature 
it  may  be.  for  the  law  assumes  tbat  there  Is 
a  bad  motive  and  a  wicked  heart,  and  tbat 
these  shocking  details  were  premeditated  by 
malice.  Lynch  v.  Oom.,  2  Lawson,  Ot*  DeC 
14S;  U.  8.  V.  Onltean. 

Prayers  on  the  Part  of  the  Defendant. 

To  constitute  a  crime  against  human  law. 
there  must.be,  first  a  vicious  wtlL  It  Is  a 
rule  established  by  legal  authorities  that  an 
act  and  an  evil  Intent  must  combine  to  con- 
stitute. In  law,  a  crime.  4  BL  Comm.  (Chlt- 
ty's  Ed.)  14,  21;  1  Blsh.  Or.  Xaw.  1  20. 
While  the  law  holds  every  man  against  whom 
there  Is  proof  of  the  commlsdon  of  crime  to 
have  be^  of  sound  mind  at  the  time  he  did 
It  Oils  presumption  Is  not  a  conclusive  one, 
but  may  be  succesafully  rebutted  by  proof, 
provided  It  be  satisfactory  to  the  jury.  If 
such  proof  be  snfl9clent  to  create.  In  the  minds 
of  the  Jury,  a  well-founded  reasonable  doubt 
upon  the  point  of  the  sanity  of  the  inlsoner  at 
the  time  the  act  was  done,  the  prisoner  Is  to 
be  given  the  benefit  of  It;  for  the  law  hu- 
manely holds  every  man  to  be  Innocent  until 
shown  by  adequate  proof  to  be  guilty.  When 
the  presumption  of  sanity  is  made  doubtftil  by 
countervailing  evidence,  facts,  or  drcumiten- 
oes,  the  doubt  in  n  criminal  case.  Is  not  tu  be 
resolved  by  what  Is  called  the  "sujterlir 
wdght"  of  the  state's  testimony  merely,  hxX 
such  testimony  must  be  of  so  convincing  a 
character  as,  upon  consideration  by  the  Jury, 
removes  the  doubte  altogether.  Not  until  all 
reasonable  doubts  of  the  criminality  of  the 
prisoner  are  removed  after  a  calm,  deliberate. 
Impartial,  and  unbiased  consideration  of  all 
the  facts  and  circumstances  shown  in  proof 
both  for  and  against  him,  can  the  Jury  prt^- 
crly  render  a  verdict  of  gulHy.  If,  upon  ali 
the  presumptions  of  law  and  evidence  In  fill 
case^  there  should  remain  bi  the  mlnda  o£  tk 
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jDRNn  m  reuonable  dottbt  of  the  prfeoner's 
ttitlre  fteoonntabllHy  for  the  crinu  diarged, 
then  ttny  mmt  gin  him  the  benefit-of  ft,  and 
And  him  sot  gnllty,  hy  RU(m  of  Insanity. 
State  T.  lUMell,  9  Hoiut.  480,  481,  488*  14 
AtL  ESBO.  The  extstenee  of  ^rerlonB  csaei  of 
Inranlty  la  tiie  defendanfa  fSamlly,  If  proTed 
to  the  aatlaractlim  of  ttie  Jniy,  most  be  con- 
ddeied  1v  them  In  determining  the  qnestloa 
of  the  detenduit^s  criminal  capacity  at  the 
time  the  alleged  act  was  eommmwl.  State  t. 
Wlndaor.  5  Har.  pd.)  SIZ 

lobs;  a  J.  (OaxgHBg  the  farj).  Gentle- 
men of  the  Jury:  TbB  prieonert  Mdntyaloo  A. 
Cole,  ts  charged  In  the  indictment  with  mur- 
der of  the  first  degree.  The  tndictmoit  con- 
tains three  coimtB.  Tbe  first  count  charges 
ttiat  death  resnlted  from  a  mortal  wonnd  In- 
flicted on  the  left  side  of  the  head;  the  sec- 
imd,  from  such  wonnd  Inflicted  on  the  right 
tfde  of  the  head;  the  third,  from  like  wonnda 
mfilcted  on  both  sides  of  the  bead.  It  Is  con- 
ceded tbMt  th(m  Is  no  evidence  sustaining  the 
second  comt,  charging  a  mortal  mrand  on  the 
rli^t  side  of  the  head;  therefwe  the  tfecond 
eonnt  must  be  left  out  of  your  consideration. 
Ton  have  only  to  deal  with  the  first  and 
third  ootmts.  Mtuder  In  ttie  first  degree  con- 
rista  In  killing  a  human  being  with  express 
malice  aforethought  or  In  perpetrating  or  at- 
tempting to  perpetrate  any  crime  punishable 
with  death;  that  la  to  say,  in  general,  wh«k 
It  la  omimltted  wltti  a  sedate,  ddlbetate  mind, 
and  formed  derign  to  take  liCe^  or  do  aome 
great  or  serious  bodily  Injury.  Sudi  de^ga 
m^  be  shown  from  the  drcumstsacea  a^ 
tei^lng  the  act;  inch  as  the  deliberate  se- 
lection and  use  of  a  deadly  weapoi^  a  precon- 
certed hostile  meeting,  prirlly  lying  in  wait, 
a  jnerlqua  quarrel  or  grudge,  antecedent 
menaces  or  threats,  or  In  the  iwepazatlon  of 
means  to  effect  mwib  dedgn  Intent  Mur^ 
der  hi  the  second  degree  Is  where  there  was 
no  sudi  deliberately  formed  design  to  take 
Ufflv  or  to  perpetrate  or  attend  to  perpetrate 
a  Grime  punishable  with  death,  but  where, 
nevertheless,  the  killing  was  without  justifi- 
cation or  excuse,  without  any  provocation,  or 
without  sufficient  proToc&tion  to  rebut  mallee, 
and  reduce  the  homldde  to  manalaugbter. 
Manslau^ter  Is  the  unlawful  kllUng  of  a 
human  being  wtUiout  malice.  Ifallce  Is  the 
test  of  murder,  and.  In  a  legal  aense.  Is  the 
Rotate  <tf  a  wicked*  depraved,  ot  malignant 
heart  and  of  a  disposition  to  do  the  evil  act 
It  may  be  Ukdlcated  by  Ibe  use  of  a  deadly 
weapon,  the  manner  la  which  sodi  weapon 
Is  used,  the  dedaratlott  of  Intent  to  kill,  and 
1^  expressions  sad  indications  of  gmdge, 
malice,  aiUl  aagw,  aad  any  and  all  other  like 
drenmstances  surrounding  tiie  act  It  is  ele- 
mentary law  tbat  an  act  and  an  evil  Intent 
mnst  combine  to  constitute  a  crime.  Human 
laws  do  not  deal  with  the  Intent  which  xestB 
only  in  the  mind,  but  waim  for  Its  manlfee* 
tatlon  in  some  act  before  It  In^oses  Its  poi- 
altlet.  It  is  wen  setOed  la  law,  as  a  rule  eC 


universal  application,  that  every  man  la  pre- 
sumed to  oontonplate  and  Intoid  the  wdt 
nary  and  natural  eonsequences  of  his  own 
acts;  so  that  if  a  deadly  weafioai  be  used 
against  the  person  of  another,  as  It  has  a 
direct  tendency  to  destnv  life,  the  intention 
to  talw  Ufe  la  a  necessary  oondusloB  from 
the  nature  and  dkaracter  of  the  act  Itself. 
State  V.  Prntt  1  Bonst  Or.  Oaa.  268. 

The  defense  relied  upon  by  the  prlsouOT  is 
insanity:  that  Is,  that  the  prlsoier,  by  res' 
son  of  insanity,  was  incapable  of  forming  and 
executing  a  criminal  Intent  It  is  dahued 
that  on  the  part  of  both  father  and  mother 
insanity  existed  in  his  family;  that  at  the 
time  at  the  h(»nldd^  by  reason  of  access  In 
BtDdylng  tax  his  mcamtnatimi,  overtaxing  bis 
strength,  and  other  causes,  he  was  so  de- 
mented as  not  to  be  responsible  for  his  actions. 
Upon  this  defeaue  the  prisoner  has  rested  his 
case,  and.  If  tt  ]tie  true^  It  is  a  conq>lete  de 
fense.  "Insanity  may  be  either  total  or  par 
tial  in  Its  diameter.  8o»  also,  it  may  be  total 
and  pmnanent  or  total,  but  tenvcnary,  in 
duration.  A  parson  totally  and  permanently 
Insane  Is  IncapaUe  of  committing  any  crime 
whatever,  becauae  the  will  and  Jndgmmit  ot 
a  man,  being  overborne  and  Obliterated  by 
the  miilady,  bia  act  cannot  justly  be  coiuM- 
ered  the  voluntary  net  ot  a,  free  agent  but 
rather  the  mere  act  oC  the  body  without  the 
consent  of  a  dlrectmg  or  eontrolllng  mind. 
Bo,  In  regard  to  total  but  temporary  Insanity, 
if  It  be  sudi  for  the  time  bdng  as  to  totally 
overwhelm  the  reason  mbA  eonadence,  the  vrin 
and  jtk^iment;  tfie  accused  cannot  justly  be 
held  criminally  resprasIUe  for  bis  acts  done 
during  the  continuance  of  such  tempcsrary  In- 
sanlty.**  State  t.  Pratt  1  Ibust  Oe.  Gas. 
268.  In  order  to  exempt  a  person  from  re- 
sponsiUlity  for  a  criminal  act  the  controlling 
power  of  the  insanity,  whether  arishig  from 
delusion  or  from  real  cause,  must  be  so  In- 
tense and  orerwhelmtng  as  utterly  to  deprive 
the  party  of  his  reason  In  regard  to  the  act 
charged  as  crimtnsl.  The  Inquiry  Is  always, 
in  a  ease  like  this,  narrowed  down  to  this 
plain,  sharp  question  of  the  insanity  of  the 
person  at  Uie  time  and  In  respect  to  the  crim- 
inal act  diarged  against  htan:  Waa  he  at  the 
time,  and  as  touching  that  act,  sane  or  In- 
sane?  The  question  Is  not  whether  he  was 
Insane  on  ai^  subject  whatever,  but  whettier 
be  was  Insane  with  respect  to  ttie  particular 
act  charged  against  him.  If  the  person  had 
suffldait  capadty  at  tte  time  to  fflstlngnldi 
between  the  right  and  wrong  of  lluit  parti^- 
lar  act;  If  he  had  snflldent  capad^  to  know 
that  'Oiat  act  was  wrong,  and  the  power  to 
dioose  whether  he  would  do  It  or  not— he  Is 
responsible  for  It  and  for  an  Its  tetal  conse- 
quencM;  fw,  after  all  has  been  said  that 
can  be  said  In  duddation  of  the  subject  we 
are  compelled  to  return  to  the  plain  and  sim- 
ple question  whether  the  person,  at  the  dme 
he  committed  the  act  had  snffldent  mental 
capadty  to  dlstln^sh  between  right  and 
wrong  in  re^tect  to  that  act  and  the  power 
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to  choose  whether  or  not  be  would  do  the 
act  If  he  had,  he  Is  respoiuible. 

We  call  your  attention  to  tiyo  primary  or 
furdlnal  rules  or  tests  which  are  to  govern 
you  tn  reaching  your  conclusion  upon  insanity 
as  a  defense  for  crime,  as  authoritatively  es- 
tablished In  this  state.  The  first  great  rule  ti 
this:  Every  man  Is  presumed  to  be  sane,  and 
to  possess  a  sufficient  degree  of  reason  to  be 
re^nslble  for  bis  crime,  until  the  contrary 
be  proved  to  the  satisfaction  of  the  jury.  This 
rule  Is  fundamental,  and  of  universal  ai^Ilca- 
tton.  It  meets  you  at  the  very  commencement 
of  your  Inqnhries,  and  you  must  carry  it  with 
yon  in  all  your  deliberations.  You  must, 
therefore,  gentlemen,  fully  understand  and  re- 
member, throughout  all  your  investigations, 
that  the  prisoner  Is  to  l)e  considered  by  you 
to  be  a  sane  man.  and  capable  of  committing 
crime,  until  his  Insanity  shall  be  satisfactorily 
established  by  the  evidence.  On  this  ground 
you  must  take  your  stand  firmly  and  squarely, 
if  you  expect  ever  to  arrive  at  a  Just  and 
proper  decision  of  this  case.  The  second 
great  rule  Is,  insanity  being  matter  of  defense, 
the  burden  of  showing  it  lies  on  the  prlsonef. 
It  must  be  proved,  as  any  other  fact,  to  the 
satisfaction  of  the  jury.  If  the  proof  does  not 
arise  out  of  the  evidence  offered  by  the  state, 
the  prisoner  must  establish  the  fact  of  in- 
sanl^  by  distinct  evidence,  and  prove  It  to 
the  satisfaction  of  the  Jury;  otherwise,  the 
presumptl<Hi  of  sanity  or  soundness  of  mind 
will  remain  nnrebutted,  and  in  full  force.  Ex- 
hibitions of  mere  eccentricity  of  mind,  man- 
ner, or  conduct-will  not  accuse  him  from  the 
consequences  of  bis  criminal  act  You  should 
not  confuse  Insanity  with  drunlcenness,  anger, 
fvrath,  or  revenge.  The  law  requires  more 
than  thla  The  proof  must  establish  the  fact 
that  the  prisoner,  at  the  time  he  committed 
tbe  act  of  killing,  was  incapable  of  distin- 
guishing between  right  and  wrong  In  respect 
to  that  fatal  act,  and  was  without  the  power 
to  choose  whether  or  not  he  would  do  the  act 
If,  upon  a  calm  review  and  consideration  of 
all  the  evidence,  yon  have  a  reasonable  doubt 
of  the  guilt  of  the  prisoner,  such  as  honest 
candid,  and  Intelligent  minds  might  entertain, 
that  doubt  should  inure  to  bis  benefit  It 
must  however,  be  such  a  donbt  as  honest 
conscientious  men,  acting  under  the  solemn 
obligations  of  thdr  oaths,  in  full  view  of  all 
the  testimony,  feel  themselves  constrained  to 
entertain.  State  v.  Thomas,  1  Houst  Or.  Cas. 
530;  State  v.  Manlufl,  Id.  217.  Applying  the 
law  as  the  court  has  Just  given  it  to  you  to 
the  evidence  In  this  case,  you  mnst  reach 
yonr  conclusion.  If  yon  should  be  satisfied 
from  the  evidence  that  the  prisoner,  at  the 
time  he  gave  the  mortal  wounds,  was  labor* 
Ing  under  such  a  disease  of  the  mind  as  to 
render  htm  for  the  time  being  Incapable  of  dis- 
tinguishing between  the  right  and  the  wrong 
of  tiiat  act  or  without  the  power  to  choose 
whether  or  not  he  would  do  the  act  yon 
sikould  acquit  him  on  the  ground  of  Insanity, 
Aod  should  ao  return  yonr  verdict  But  If 


you  are  satlafled  that  be  was  th«i  capable  of 
so  distinguishing,  and  had  the  power  of  so 
choosing,  you  may,  If  the  evidence  shall  so 
warrant  find  the  prisoner  guilty  of  murder  of 
the  first  degree^  or  of  murder  of  tbB  aecoiia 
degress  or  ot  manslaughter. 


d  Pn.  la) 

BTATB  T.  DAYIB. 
(Ooort  «C  Gcnaal  Sessions  of  Delaware.  Kent 
May  2,  UBS.) 
BRIBBRT-^KUONg  UABU-IKDronaniT. 

1.  To  corruptly  offer  moiie7  to  a  legislator,  as 
an  inducement  to  vote  for  a  candidate  for  United 
States  senator,  is  bribery  at  common  law. 

2.  An  iodictment  (or  bribery,  framed  under  the 
common  law,  chaising  the  ■accused  with  oorropC- 
ly  offering  money  to  a  legislator  ai  an  induce- 
ment to  vote  for  a  candidate  for  United  States 
senator,  la  aood,  though  the  specific  offense  la 
not  defined  aj  statute. 

Mark  L.  Davis  was  indicted  tor  brib^,  and 
acquitted. 

The  indictment  contained  three  counts,  the 
first  charging  '*that  Mark  L.  Davis,  late  of 
Bast' Dover  hundred,  in  the  county  aforesaid, 
on  the  28th  day  ot  February,  in  the  year  of 
our  Lord  1889,  with  force  and  arms,  at  Bast 
Dover  hundred,  in  the  county  aforesaid,  un- 
lawfully, wickedly,  and  corruptly  devising, 
contriving,  and  intending  to  tempt  seduce, 
bribe,  and  corrupt  one  Francis  H.  Lattomus 
(he,  the  said  Francis  H.  Lattomus.  then  and 
there  being  a  member  of  the  house  ot  r^re- 
sentatlves  of  the  state  of  Delaware,  and  duly 
elected  and  qualified  as  such,  and  It  then  and 
there  being  the  duty  of  the  said  Francis  H. 
lattomus,  as  such  member  of  the  house  of 
representatives,  under  the  laws  of  the  said 
state  and  under  the  laws  of  the  United  States, 
to  vote  for  some  person  for  the  ofllce  of  Unit- 
ed States  senator,  to  serve  in  the  congress  of 
the  United  States,  from  the  state  of  Dela- 
ware) to  prostitute,  abuse,  and  betray  his 
trust  and  violate  bis  duty  as  a  member  of  the 
said  honse  of  repres^itatlvea,  towards  the 
good  people  of  the  said  state,  he;  the  said 
Uark  L.  Davis,  did  then  and  there  wickedly 
and  corruptly  otter  to  the  said  Francis  H. 
Lattomus  a  large  ram  of  money,  to  wit  the 
sum  of  five  thousand  dollars,  in  order  thereby 
corruptly  to  Infiuence,  induce,  pwsuade,  and 
bribe  him,  ISie  said  Frauds  H.  Lattomus,  hi 
his  capacity  and  charactv  of  a  member  of  the 
bouse  of  representatives  aforesaid,  to  vote  for 
one  John  Qdward  Addicks  for  the  office  of 
United  States  senator  as  aforesaid,  to  the 
great  dlsbouw  of  the  said  Francis  H.  Latto- 
mns,  to  the  evti  example  of  the  good  dtiaens 
of  the  said  stete,  and  against  the  form  of  an 
act  of  the  general  assembly  in  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  stete."  The  second  and  third 
counts  charged  that  the  money  was  offered  to 
be  given  to  Lattomus*  wife,  but  no  erldenoe 
was  offered  to  support  them. 

Argued  before  LORE,  O.  J.t  and  SPRU- 
ANOS  and  BOYCH  JJ. 
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Robert  O.  WUte,  Atty.  Oen.,  and  Peter  L. 
Cooper.  Dep.  /My.  Gen.,  for  the  State.  Her- 
bert H.  Ward  and  Walter  H.  Hayes,  for  de- 
fendant. 

LOBB,  O.  3.  (charging  Jnxy).  Blark  Tj.  Da- 
Tia,  the  defendant,  la  charged  In  thli  Indict- 
ment with  bribery,— with  corruptly  offering  an 
Indncement  to  a  fellow  member  of  the  legla- 
tatmre  to  rote  for  a  United  States  senator. 
Thla  crime  la  not  defined  xxjpoa  our  statute 
booka.  Perhaps  It  Bpea^  well  for  our  Utile 
coimnonwealth  that  heretofore  the  leglslatare 
baa  not  fonnd  It  necessary  to  place  upon  the 
statute  books  of  thla  state  any  definition  of  or 
punishment  for  thla  crime,  spedflcally.  We 
therefore  go  back  to  common  law,  not  only 
for  the  definition  of  the  crime,  but  also  for  the 
pmilshment,  under  a  general  provision  of  onr 
statute.  The  crime  charged  is  a  Ttary  grave 
(ue.  Its  very  graTlty.  however.  Imposes  up- 
on yon  a  tike  duty  to  carefully  sift  the  evi- 
dence, that  yon  may  reach  a  just  conclusion. 
At  common  law  this  offense  Is  d^ned  in  the 
following  language:  "Bribery  is  generally  de- 
fined to  be  the  receiving  or  offering  of  any 
undue  reward  by  or  to  any  person  whose  ordi- 
nary profession  or  busing  relates  to  the  ad- 
ministration of  public  Justice,  in  order  to  In- 
fluence his  behavior  In  office,  and  indlne  bim 
to  act  contrary  to  the  known  rules  of  honesty 
and  Integrity.  Bnt  It  Is  also  taken  In  a  lar- 
ger sense,  and  may  be  committed  by  any  per- 
son In  an  official  situation  who  shall  corrupt- 
ly use  the  power  and  Interest  of  his  place  for 
rewards  or  promises,  and  by  any  person  who 
shall  give  or  offer  or  take  a  reward  for  ofllcee 
of  a  public  nature,  or  shall  be  guilty  of  cor- 
mptly  giving  or  promising  rewards  in  order 
to  pcocare  votes  in  the  election  of  public  offi- 
cers. Thus,  it  has  been  held  bribery  by  the 
common  law  tor  a  clerk  to  the  agent  for  pris- 
ons of  war  to  take  money  in  order  to  pro- 
cure the  exchange  of  some  of  them  ont  of 
their  turn,  or  for  one  to  offer  to  a  cabinet  min- 
ister a  sum  of  money  to  procure  from  the 
crown  an  appointment  to  a  public  oOce,  or 
comqitly  to  solicit  an  officer  of  the  customs, 
whose  duty  it  was  to  seize  forfeited  goods,  to 
forbear  from  seizing  them,  or  to  promise  mon- 
ey to  a  voter  for  his  vote  in  favor  of  a  par- 
ticular ticket  or  Interest  In  tiie  election  of  dty 
officers  or  members  of  parliament.  The  mis- 
demeanor is  complete  by  the  offer  of  tbe 
brOx,  so  far  as  the  offer  is  ocoicemed.  If  the 
offer  Is  accepted,  both  parties  are  gult^."  8 
GreenL  Sv.  H  71,  72.  The  Indictment  is 
framed  upon  the  common-law  definition,  and 
contains  three  counts.  The  first  count  charges 
that  the  defendant  corruptly  offered  this  mon- 
ey to  the  prosecuting  witness.  Mr.  Lattomns 
himself.  The  second  and  third  coonts  charge 
that  the  money  was  offered  to  be  given  to 
LattomnsT  wife.  Both  of  the  last-men  tloned 
coonts  are  out  of  the  case,  as  there  Is  no  ovt- 
duico  to  support  tiiem;  and,  U  yon  oonvict  at 
an,  yoo  cannot  eooTlct  ngoa  tbenu  Tbe  first 


count  charges  that  the  defendant  offered  to 
pay  the  mortgage  resting  upon  the  farm  of 
Mr.  Utttomns,  and  upon  that  count  alone  can 
you  convict  in  this  case,  It  at  all. 

Taking  the  law  as  we  hare  thus  defined  It, 
we  come  now  to  tbe  matters  upon  which  we 
have  been  asked  to  charge  yon  by  the  re^ec- 
tlve  counsel.  We  may  fliat  say  to  yon  that, 
whenever  any  man  la  arraigned  befwe  the  bar 
of  justice,  tbe  law  clotbei  him  first  witb  the 
presumption  of  innocence.  Before  this  bar 
that  garb  of  Innocence  rests  presnmptively  up- 
on every  accused  person.  Thection  It  be- 
comes incumbent  upon  the  state  to  prove  to 
your  satisfaction,  beyond  a  reasonatfle  doubt, 
every  material  dement  of  the  crime  charged; 
and  unless  the  crime  has  been  so  proved,  and 
you  are  so  satisfied  l>eyond  a  reasonable  doobt, 
you  may  not  convict  If  yon  are  so  satisfied 
beyond  a  reasonable  doubt,  It  is  your  duty  to 
convicL  A  reasonable  doubt  Is  such  as  rea- 
sonable and  prudent  men  ordinarily  listen  to, 
and  such  aa  controla  their  consciences,  so  that 
they  are  unable  clearly  and  honestiy  to  reach 
a  conclusion  of  guilt  Such  a  doubt,  when 
founded  on  the  evidence,  and  not  tainted  with 
sentiment,  passion,  or  prejudice,  should  Inure 
to  the  acquittal  of  the  defendant  It  has  thf 
sanction  of  both  reason  and  law.  In  cases  of 
doubt,  good  character  avails.  If  the  case  Is 
clearly  and  satisfactorily  proved,  good  charac- 
ter avails  nothing.  If  there  be  a  doobt  of 
guilt,  arising  out  of  conflict  of  testimony  or 
other  cause,  then  the  fact  that  the  accused  has 
lived  in  a  commuDlty  for  years,  and  in  all  of 
those  years  has  consistently  built  up  for  him- 
self a  character  for  integrity,  honesty,  and 
fair  dealing,  ahould  clothe  him  with  the  pre- 
sumption of  innocence.  Where  the  scales  of 
justice  hai^  in  balance,  good  character  comes 
to  solve  the  difficulty,  tips  tbe  balance,  and 
inures  to  acquittal.  This  is  a  case  in  which 
there  are  no  new  princ^ea  of  law.  It  is  a 
qoestlon  of  fact  mainly  to  be  determined 
yon  upon  the  evidence  which  you  have  heard, 
and  of  which  you  are  the  exclusive  judges. 
If  yon  are  satisfied  beyond  a  reasonable  doubt 
of  the  guilt  of  the  accused,  you  should  1^ 
your  verdict  find  him  guilty;  otberwiss^  not 
guilty. 

Verdict,  *Vot  gonty.* 


(t  Pen.  2SS) 


STATE  V.  WBIGHT. 


(Ooort  of  General  Besdsns  of  Delawan^  How- 
castifc   Sept  2S,  U8Qi) 
BBCaiTINa  gPCHJH  00<K)B-IKDICrrMHt- 

MTFFicmNCT— aviprooa-ooNTOA- 
DicTiNO  wramss. 

1.  An  Indictment  for  knowing  recdvlng  stol- 
en property,  alleged  to  b^ng  to  a  person  Mmed 
therein,  is  good,  thoogh  it  does  not  set  ont  from 
whom  the  defendant  received  thsoi,  nor  from 
whom  ther  were  stolen. 

a.TlM  stats  eaa  contrail  trt  Ms  om 
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fen  from  prerlou  atatemeDti  to  dw  proMeottnc 
ftttorner* 

WlUlam  Wright  was  indicted  for  leoelTing 
itolen  goods,  aod  found  snUty. 

The  second  count  of  the  Indictment  sUeged 
'*tbat  WlUlam  Wright,  late  of  WUmlngton 
hundred,  In  the  connt7  aforeaaldi,  on  the  2Bth 
day  of  Jane,  In  the  year  of  oar  Lard  1880.  with 
force  and  arms,  at  the  hundred  aforesaid.  In 
tiu  coimtr  aforesaid,  twenty-seven  air-brake 
TalTOS,  eacb  of  the  yaloe  <mC  tlu«e  dollars,  law- 
foX  money  of  flie  United  States  of  Amolca,  of 
the  goods  and  chattels  of  the  Baltimore  & 
Ohio  BaOroftd  Oompany,  before  then  felonl- 
ooaly  Bt<dai,  taken,  and  carried  away,  fekml- 
onsly  did  buy;  h^  the  said  WlUlam  Wright, 
then  and  there  well  knowing  the  said  goods 
and  chattels  to  haTe  been  feloniously  stolen, 
taken,  and  carried  away,'*  etc  Counsel  for 
d^endant  moved  to  qnaah  the  siUd  second 
count  of  tiie  indictment,  at  not  suflBdently 
specific;  the  contention  being  that  the  count 
should  set  out  from  whom  the  prlstmer  bought 
the  goods,  and  from  whom  they  wcm  aUcced 
to  be  stolen.  No  anOioritles  were  dted. 

Argued  before  LOBB,  a  and  FBMNB- 
WILL  and  BOTca^  JJ. 

Peter  L.  Oooper,  Jr.,  Dep.  Atty.  Gen.,  for  the 
State.  PbUlp  a  OarreU  and  Frank  U  Speak- 
man,  for  defendant 

LOBBt  O.  J.  The  graTamen  of  the  offense 
Is  rectivlng  stolen  goods.  That  count  of  the 
Indictment  seems  to  set  out  the  material  ele- 
m&it.  The  Indictment  Is  snstained. 

Fredsridc  Bteman  was  eaUed  by  the  state, 
and  sMkBA  flcom  what  cars  he  got  tbe  al^ 
brake  Talvea  which  he  sold  to'  Wright,  the 
prisoner,  and  npUed  that  he  got  them  from 
the  Wlfanfngtim  ft  Northern  cars,  on  the  WU- 
mlngton ft  Northern  tracks.  Ifr.  Ooa^  stat- 
ed that  he  was  taken  by  soiprlse  by  the  testi- 
mony of -file  witness,  and,  in  wder  to  lay 
gronnd  for  eratradlctbm,  aaked  the  ftdlowing 
qnestitni:  "IM  yoo  not  testify  In  (^ee. 
In  the  preaotce  of  Ofllcer  Lncaa  and  Mr. 
Hntchlns,  a  few  days  ago,  that  yon  txto^  this 
brass  from  the  B.  ft  O.  carsr* 

Objected  to  by  counsel  for  defwdant  on  the 
ground  tiiat  the  state  could  not  contradict  Its 
own  witness. 

LOBB,  C.  3.  He  is  entitled  to  contradict 
his  own  witness  when  takoi  Iqr  surprise. 
That  has  been  settled  in  this  court 

LORE,  a  J.  (charging  jury).  WlUlam 
Wright  the  prisoner  at  the  bar,  is  charged  bi 
this  case  with  receiving  stolen  goods,  know- 
ing than  to  be  stolen.  The  goods  aUeged  to 
be  stolen  are  laid  In  the  Indictment  as  the 
property  of  the  Baltimore  &  Ohio  Railroad 
Oompany.  That  la  a  material  allegation,  and 
abonU  bo  proved  as  laid.  Where  witnesses 


are  pEodnced,  and  make  statements  upon  the 
stand  that  AtOet  from  those  made  dsewhere. 
It  has  beoi  the  practice,  not  only  in  Oils  state, 
but  It  is  recognised  graeraUy  In  such  cases, 
where  the  party  ngninat  whom  the  testimony 
is  given  ia  taken  by  sniprlse  1^  such  testi- 
mony, he  may  caU  witnesses  to  contradict  It; 
and  If  the  teetimoBiy  shows  that  certaUi  wit- 
nesses In  this  case  have  testified  In  one  way 
here,  and  in  another  way  elaewherei  it  ia  for 
yon  to  say  which  testtraouy  yon  wlU  bdiere, 
and  yon  are  to  deteraUne  that  from  tbe  dr- 
eunstances  aummndlng  the  caaok  I(  Is  f  or 
yoo.  under  aU  tlw  drcnmstancea  snrnnniding 
the  case,  to  give  credit  to  wUeherer  of  such 
statementa  In  your  Judgment  la  more  lUcely  to 
be  the  trutii.  It  Is  necessary  bi  thia  case  to 
satisfy  yon  from  the  evidence^  beytmd  a  reor 
Bonable  doubt:  First,  ttiat  these  goods  were 
stolen;  second,  fliat  they  were  the  property  of 
the  oompany  bdd  In  the  bidlctment;  tiiird  that 
thla  prisoner,  when  he  bought  |nd  received 
them,  knew  that  they  were  stolen  goods. 
That  knowledge  may  come  to  him  fnm  dec- 
larations made  at  the  tlme^  wr  from  the  cir- 
cumstances surrounding  the  transaction.  In 
such  matters  the  buyer  is  pnsomed  to  have 
had  ordinary  InteJUgenee^  and  yon  may  take 
Into  consideration  the  drcnmstances  under 
which  the  tbingM  were  received,  as  affeettatg 
hia  knowledge  whethw  tiie  pmon  oflerli^ 
them  for  sale  came  by  than  falr^  or  other- 
wise; and  It  Is  for  you  to  say  wbiAber  he 
knew  from  such  drcnmstances  that  Uiey  were 
stolen  goods.  If  yon  have  any  reaaiHBahle 
doubt  upon  any  one  of  these  material  potaits, 
that  doubt  should  Inure  to  the  acquittal  of  tin 
defendant  Bnt  goitlemen.  It  must  be  a  rea- 
sonable doubt— ODcAi  as  would  govern  and  con- 
trol your  Judgment  in  the  ordinary  tEaaaae- 
tions  of  life. 

Tertlc^  "GuUty." 


a  Pan*  MB) 

BUTEH  ct  aL  DAT. 
(Sapnkv  Ooort  of  Ddaware.  Sussex.  Oct  11, 

1889.) 

wnj:.s— TajuDiTr—cAFA(nTT--ooNTB8T— Bira- 

DBN  OF  PROOr-^URT— CHA1.LRNOB. 

1.  In  a  ciril  caae  the  right  of  diallenge  can- 
not  be  reserved  as  to  a  portioo  of  the  juir  railed, 
to  be  exercised  in  case  an  obJectionaUe  Jnror  ia 
afterwards  called. 

2.  Id  proceedinas  to  contest  tiie  Tslidltr  of  a 
will,  the  bnrden  of  diowing  an  nnsoand  mind  in 
the  testator  rests  on  the  contestants,  and  tbe  tes- 
timouy  most  relate  to  the  time  of  the  execution 
of  tbe  wiU. 

3.  Where  a  testator  waa  possessed  of  Intelli- 
sence  enotigh  to  know  bow  he  was  disposing  of 
Els  property,  and  the  purpose  so  to  do,  either  at 
the  time  of  the  execntion  of  the  will  or  the  codi- 
cil, he  was  of  testamentar;  - capacity,  regardless 
of  his  condition  at  any  other  time. 

Action  by  Blizabeth  B.  Smith  and  othen 
against  John  H.  Day,  adminlatrator  of  the 
estate  of  Prettyman  D.  SnsJth,  deceased,  to 
(MMLteat  a  wUL  Judgment  lor  plaintiffs;  . 
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ra«  alleged  will  of  the  testator  was  dated 
JanoaiT  21,,  1S98.  and  the  codicil  thereto 
was  dated  Ifarcb  28,  1808.  The  opponeata 
of  tlie  will  contended,  and  offered  proof 
tendlsc  to  sbow,  that  b7  reason  of  an  attack 
of  q^lezT  on  the  17tb  day  of  January,  1888, 
the  mind  of  the  teatator  was  so  Impaired 
at  tbe  time  ot  the  executloo  of  bodi  the  will 
and  fha  codicil  &at  he  was  Incapable  of 
maklnc  a  wllL 

Argued  before  IXIKSI  a  and  FENSSl- 
WWL  and  BOTLCS,  JJ. 

JoliB  M.  Kchartlaoa,  A.  U  Folk,  and 
Qhaiic*  F.  Blebards,  toe  pn^onnts.  Bob- 
ert  O.  White  and  Robert  H.  Rlchaxds,  for 
contaatanta. 

While  the  Jury  was  bdiig  Impaneled,  Mr. 
Whiter  of  connsel  tor  tJie  opposen  of  the 
will,  annoaoeed  that  he  wished  to  reserve 
Ua  Eight  to  cballeoge,  w  ter  as  the  jury  as 
then  constltnftd  was  concerned,  so  that  he 
might  exerdae  bis  challenge  In  case  a  Juror 
objectionable  to  Um  might  be  subsequently 
called;  cMitaidlBg  that  sncb  was  tbe  prac- 
tice as  laid  down  bj  the  court  In  State  t. 
Brown,  2  Manr.  881.  36  AtL  4B8. 

LORE,  01  J.  If  you  reserve  or  pass  It,  yon 
lose  your  challenge.  The  case  to  which  you 
refer  was  a  criminal  case,  where  the  stats 
bad  three  challenges,  and  the  defendant  six; 
and.  If  the  state  had  not  had  tbe  right  to 
pass  any  challenges,  there  might  have  been 
three  Jurors  drawn  at  tbe  latter  part  of  the 
proceeding  of  Impaneling  the  Jury,  that  the 
state  would  have  had  no  opportunity  at  all 
to  pass  upon.  The  state  has  the  right  to 
wait  until  three  Jurors  are  challenged  by  the 
defendant,  and  then  to  reserve  Its  three  chal- 
lenges to  meet  the  remaining  three  of  tbe  de- 
fendant, so  that  each  may  jmss  upon  the 
whole  Jury.  But  this  is  a  civil  case.  If  in  a 
dTll  case  yon  fail  to  challenge,  yon  waive 
your  right  as  to  that  one,  not  as  to  the  re- 
mainder. It  Is  only  as  to  that  oae. 

Mr.  White.  If  I  waive  tbls.  I  have  anotiier 
challenge? 

LORE,  a  J.  Tes;  it  It  does  not  axhaust 
yonr  chaUengea. 

UORE,  O.  J.  (charging  Jury).  The  ques- 
tion for  yonr  determination  is  whether  the 
paper  writing  bearing  date  January  21,  1888, 
with  the  codicil  bearing  date  March  28,  1898, 
la  <ff  Is  not  the  last  will  and  testament  of 
Pretty  man  D.  Smith,  deceased.  It  Is  .not 
denied  In  this  case  that  the  formal  execution 
both  of  the  will  and  the  codicil  were  had 
according  to  law,  bat  It  Is  claimed  by  those 
opposing  tbe  will  that  the  testator  at  the 
time  of  the  execution  both  of  the  will  and 
the  codicil  was  not  of  sound  and  dIsiKwiDg 
mind  and  memory;  that  at  those  respective 
dates;  by  reason  of  an  attack  ot  apoplexy 
oo  the  17tb  day  of  January,  1898,  the  mind 
at      teatator  was  ao  Impaired  that  be  was 


incapable  ot  makliig  a  wIlL  Under  the  lawv 
of  this  statflk  any  person  of  tbe  age  of  21 
years  or  upward,  ot  sound  and  disposing 
mind  and  memory,  has  a  right  to  malne  a 
wUL  What  constitutes  a  sound  and  dispos- 
ing mind  and  memory  has  been  defined  with 
great  clearness  la  the  decisions  of  this  stata 
In  Chandler  v.  Ferris,  1  Har.  (DeL)  464,  Chief 
Justice  Thomas  Clayton  uses  this  language: 
"When  the  testator  Is  capable  of  exercising 
thought  and  Jndgmmt  and  reflection,  It  be 
knew  what  be  was  about,  and  bad  memory 
and  Judgment,"  he  had  testable  capacity. 
In  Doffleld  v.  Bobeaon,  2  Har.  (DeL)  876,  the 
court  says:  "A  sound' mind  is  one  wholly 
free  from  delusion;  all  the  intellectual  fac- 
ulties existing  In  a  certain  degree  of  vigor 
and  harmony;  the  propensities,  affections, 
and  passions  being  nndw  anb<H^natlon  to 
the  will  and  Judgment,— tiie  latter  being  the 
controlling  power,— with  a  Just  perception  ot 
the  natural  connection  or  repugnancy  of 
ideas.  Week  minds,  again,  only  differ  from 
strong  onea  in  the  extent  and  power  of  their 
faculties;  but  unless  they  betray  symptoms 
of  a  total  loss  of  understanding,  or  ot  idiocy 
or  dduslon,  they  cannot  properly  he  consid- 
ered unsound.  A  perfect  capacity  Is  usually 
tested  by  this:  Iliat  the  Individual  talks 
and  discourses  rationally  and  sensibly,  and 
Is  fully  capable  of  any  rati(Hial  act  requir- 
ing thought.  Judgment,  and  reflection.  That 
is  the  standard  of  a  perfect  capacity.  But 
the  question  la  not  bow  wdl  a  man  can  talk 
or  reason  or  with  bow  much  Judgment  he 
can  act,  <iic  with  how  great  propriety  and 
sense  be  can  act  It  Is  only,  has  he  mind 
and  reason?  Can  he  talk  ratlMially  and  sen- 
sibly? Has  he  thought  Judgment  and  re- 
flection? Weakness  ot  mind  may  eslst  In 
many  different  degrees,  without  making  a 
man  intestable.  Courts  will  not  measure 
the  extent  of  people's  understanding  or  car 
pacltles,  If  a  man  be  legally  compos  mentis. 
Be  he  wise  or  otherwise,  he  Is  the  dlsposar  of 
his  own  property,  and  his  will  stands  as  the 
reason  for  his  action."  In  Sutton  v.  Sutton, 
6  Har.  (DeL)  408.  Gblef  Jnstloe  Harrington 
says  that  testsMe  capadty  amounts  "to 
nothing  more  than  a  knowledge  of  whal  he 
was  about  when  he  made  the  will,  and  how 
he  was  disposing  of  bis  property,  and  the 
purpose  to  do  It"  In  tbe  Lodge  Will  Case, 
2  Houst  418,  the  language  of  tbe  court  Is: 
"If  the  testator  at  the  time  of  eacecutlng  the 
will  was  capable  of  exer^slng  thought  re> 
flection,  and  Judgmoat,  knew  what  he  was 
doing,  snd  how  he  was  disposing  of  bis 
property,  and  had  sufficient  memory  and  un- 
derstanding to  comprehend  the  nature  and 
character  of  the  tranaactloa,  he  was  capable 
ot  making  a  will.  Mere  weakness  of  mind, 
or  partial  Imbecility  from  disease  of  the 
body  or  from  age,  will  not  render  a  pwstm 
incapable  of  making  a  will."  In  the  Jamison 
Will  Oas^  8  Houst  108,  the  language  ot  tbe 
court  Is:  'Tt  he  la  able  to  undentand  that 
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b«  Is  disposing  of  fate  estate  by  will,  and  to 
whom  he  Is  dispoalnc  of  It,  however  weak  his 
Intellect  may  be,  he  Is  able  snd  competent  to 
make  a  wiU." 

8nch,  gentlemen.  Is  a  eonnd  and  dteposbic 
mind,  as  defined  In  our  Beports.  Brery  person 
Is  presumed.  In  law,  to  be  oC  sound  mind  un- 
til the  contrary  Is  shown.  The  burden  of 
showing  an  unsound  mind  In  the  testator  rests 
on  the  parties  contesting  the  ralidlty  of  the 
will,  and  the  testimony  must  relate  to  the 
time  of  Its  execution.  Lodge  WIU  Case,  2 
Houst  418.  In  ascertaining  testable  capacity, 
you  should  direct  yonr  minds  to  the  precise 
time  of  the  execntloA  of  the  wIlL  In  cases 
like  this,  courts  have  been  liberal  In  admitting 
testimony  as  to  the  physical  and  mental  con- 
dition of  Uie  testator  both  before  and  after 
tbe  time  of  the  execution  of  the  will,  but  snch 
testinuHQy  Is  admitted  only  to  give  you  the 
euTlronmettt  of  his  life,  and  to  enable  yon  to 
concentrate  yonr  thougbts  and  Judgment  so  as 
to  say  whether  at  tbe  precise  time  of  the  mak- 
ing of  tbe  will  he  was  of  sound  and  disposing 
mind  and  memory.  If  be  was,  then  it  la  a 
matter  of  Indifference  what  may  have  been 
his  omdltlon  at  any  other  time.  In  this  case 
there  was  a  codicil.  You  are  tberefore  to  di- 
rect yonr  attention  both  to  the  date  of  the 
will  and  to  tbe  date  of  the  codicil.  A  codicil 
draws  tbe  will  down  to  Its  own  date,  and 
makes  tbe  will  speak  as  of  tbe  date  of  the 
codldL  S  Am.  &,  Eng.  Bdc.  Iaw,  p.  510.  It 
Is  now  well  settled  that  the  execution  of  a 
codicil  Is  a  republication  and  confirmation  of 
the  win.  Judge  Strong,  In  NefTs  Appeal,  48 
Pa.  St.  601,  concisely  states  thie  law  as  fol- 
lows: "That  the  effect  of  a  codicil,  duly  exe- 
cuted. Is  to  republlsfa  the  will  to  which  it  re- 
fers, whether  tbe  codicil  be  annexed  to  tbe 
win  or  not.  Is  the  doetrme  of  all  the  anthort* 
ties.  The  legal  presumption  of  Intended  re- 
publication may,  Indeed,  be  rebutted  by  the 
language  of  tbe  codicil;  bnt  In  tbe  absence  of 
any  e^iress  Intrat  to  the  contra^.  It  always 
operates  as  a  new  ad(^tion  of  the  will,  and  a 
repnbllcatlon  at  tbe  time  when  tbe  codicil 
was  made.  ,npon  so  plain  a  subject,  it  seems 
almost  BuperflnooB  to  refer  to  autliorltles.'* 
This  Is  the  doctrine  of  our  own  courts  In  the 
case  of  Smith  r.  Dolby,  4  Bar.  (Del.)  SCO.  If, 
therefore,  on  the  2lBt  day  of  January,  1808, 
the  date  of  tbe  will,  or  on  the  28th  day  of 
March.  1886,  tbe  date  of  the  codicil  to  tbe  will, 
at  the  precise  time  of  the  execution  thereof, 
the  testator  understood  bow  be  was  disposing 
of  bla  property,  and  the  purpose  so  to  do  It  he 
would  be  of  testable  capacity;  and  In  such 
case  It  would  be  Immaterial  what  was  bis  con- 
dition on  any  other  day.  or  even  at  any  other 
time  on  those  two  daya 

In  your  deliberations,  you  are  to  be  gov- 
tfned  exclusively  by  tbe  testimony  In  this 
case.  Where  tbe  testimony  Is  conflicting,  you 
are  to  reconcile  It,  If  you  can;  but.  If  yon  can- 
not, then  you  would  be  governed  by  tbe  testl- 
mony  of  ttwae  witnesses  who,  under  all  the 


circumstances,  are  most  entitled  to  credit,  con- 
aidenng  their  opportunities  to  know  that  of 
whldi  they  speakt  thtir  apparent  fairness,  U- 
telllgence,  and  every  other  element  that  may 
fairly  test  their  truthfulness  and  Bccnra<7. 
"Medical  witnesses  may  testify  as  to  the  ef- 
fect of  disease  on  the  mind.  Their  opinions 
on  questions  of  mental  capacity  may  be  given 
in  evidence,  and  are  In  many  Instances  en* 
titled  to  consideration  abd  respect  But  tbe 
value  and  weight  of  such  testimony  must  nec- 
essarily depend  union  tbe  professional  charac- 
ter and  standing  of  the  witness.  If  he  be  a 
petscm  of  more  than  ordinary  Intelligence  and 
learning  In  his  profession,  of  undoubted  so< 
brlety  and  correctness  of  Judgment  and  of 
great  experience  In  r^ard  to  diseases  affect- 
ing the  mind,  his  opinions  are  Justly  entitled 
to  the  respectful  conalderatlon  of  the  Jury. 
But  If  tbe  medical .  witness  be  a  person  of 
small  learning  and  experience  in  regard  to  dis- 
eases affecting  tbe  mind,  or  Is  a  man  of  crude 
and  visionary  notions  or  theories,  his  opin- 
ions are  entitled  to  no  weight  whatever.  In 
cases  wbese  the  opinions  caressed  by  medical 
witnesses  conflict  as  the  Jury,  wltb  their  lim- 
ited and  Imperfect  knowledge  on  the  subject 
cannot  saf^  undertake  to  decide  between 
them  or  to  reconcile  the  conflict  their  opin- 
ions sre  entitled  to  but  little,  If  any,  weight" 
Jamison  Will  Case,  8  Houst  122.  "Tbe  law 
makes  a  distinction  between  tbe  subscribing 
witnesses  to  the  wiU  and  other  witnesses, 
^e  subscribing  witnesses  being  placed  by  the 
law  around  tbe  testator,  at  the  time  of  tbe 
execution  of  bis  will,  for  the  special  purpose, 
among  others,  of  ascertaining  and  Judging  his 
capacity,  they  are  permitted  to  testify  as  to 
the  opinion  they  formed  at  the  time  of  the 
condition  of  his  mind,— whether  it  was  soun^ 
or  unsound.  And,  If  they  are  persons  of  Intel- 
ligence and  veracity,  their  opinions  are  always 
entitled  to  great  welgbt  with  tbe  Jury." 
Jamison  Will  Oase,  8  Houst.  121.  They  speak 
of  the  testator's  condition  at  the  exact  time  of 
tbe  execution  of  the  will,  which  Is  the  time 
which  tests  his  mental  capacity.  Tbe  law 
gives  a  person  the  right  to  dispose  of  his 
property  as  he  sees  fit.  and  he  alone  Is  tbe 
Judge  of  how  he  vrlll  dispose  of  it  You  are  not 
to  consider  whether  It  is  such  a  will  as  you 
would  have  made,  or  such  a  will  as  yon  think 
he  ought  to  have  made;  for.  If  be  was  possessed 
of  a  sound  and  disposing  mind  and  memory. 
It  was  his  right  to  dispose  of  his  property  by 
will  as  be  pleased,  and  wltb  that  disposition 
you  have  nothing  whatever  to  do.  If,  there- 
fore, from  tbe  evidence,  yon  believe  that  on 
tbe  21st  day  of  January,  1888,  the  date  of  the 
will  or  on  tbe  28tb  day  of  March,  1898.  the 
date  of  the  codicil  (that  Is  to  say,  on  either 
date),  the  testator  was  of  sound  and  dlspos- 
mg  mind  and  memory  (that  Is  to  say,  that  he 
was  possessed  of  intelligence  enougb  to  know 
how  he  was  disposing  of  bis  property  and  that 
he  purposed  so  to  do),  then  your  verdict  should 
be  that  that  paper  writing  is  bis  last  wjU  and 
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testament.  U,  on  the  oontnrr*  jov,  bellere 
from  the  testimony  that  he  was  not  then  of 
SDch  Bound  and  dlspoiins  mind  and  memory, 
thm  your  reidlct  ifaonld  bo  that  luch  paper 
writing  la  not  hii  last  wlU  and  teatunent 

The  Jury  fbimd  that  the  paper  writing  was 
not  the  laat  wUl  of  Prettyman  Dl  Smith. 


O  Pan.  m) 

8TATB  T.  SPBNCfllR. 

(Oomt  of  General  Seseions  of  Delaware.  New^ 
castle.   Sept  28,  189».) 

LAaCHKT— INDICTMENT— SUFFICIKNCT—RAH/- 
BOAD  MILBAQS  BOOK. 

1.  The  omlsiion  ot  the  words  "ralne  oC^  In  an 
Utdlctmnt  cba^oe  the  defendant  with  the  lar- 
eeny  of  a  mtleage  book  "of  the  five  doUan  law- 
fol  money,"  eta,  is  not  fataL 

2.  An  iDdictment  diargiog  the  d^endant  with 
the  larceny  of  a  mileage  book  on  a  certahi  rail- 
road, the  property  of  the  prosecotlDg  witness^ 
ioffleieotly  describes  the  property  stolen. 

S.  It  Is  not  necessaiy  that  an  indictment  fov 
tbe  larceny  of  a  railroad  mileage  book  aver  that 
the  book  was  stamped,  where  It  had  been  paid 
tor  and  partly  nsed      tibe  ownw. 

Alfred  Spencer  was  Indicted  f«  larceny. 
Verdict  of  guilty. 

The  Indlctm«it  diaiged:  "lltat  Alfred 
Spencer,  late  of  Wilmington  hundred.  In  the 
coonty  aforesaid,  on  tbe  IStfa  day  of  Hay, 
in  the  year  of  our  Lord  189%  with  tone  and 
arma^  at  Wilmington  hnndred.  in  tbe  county 
aforeaald,  one  mileage  book  <Hi  the  Phtlar 
deJphIa,  Wilmington  ft'  Baltimore  Bhllroad 
Company,  of  the  five  dollars  lawful  money 
of  the  United  States  of  America,  one  pair 
of  men's  shoes,  of  the  value  of  two  dollars, 
like  lawful  money  as  aforesaid,  and  one 
man's  hat,  of  the  rslue  of  one  dtdlar,  like 
lawful  money  u  afbresald.  of  the  goods  and 
chatty  oi  John  N.  Bowyer  then  and  there 
bcdng  found,  then  and  there  f donlouily  did 
steal,  take,  and  carry  away,"  etc. 

Argued  before  LOBB.  a  J.,  and  BOTOD.  J. 

Peter  !>.  Cooper,  Jr.,  Dep.  Atty.  Gen.,  for 
the  State.  Bobert  H.  Richards  and  David  J. 
Betaibazdt  fbr  defendant 

Oimnsel  for  flie  ^sonw  moved  to  aiuuA 
the  Indictment,  first,  on  the  gnrand  that  ttie 
emliskm  of  the  words  '*value  of,"  rdatlng  to 
the  part  of  the  Indictment  charging  the  lar- 
ceny of  tiie  mileage  book,  bdng  matter  of 
substance,  and  there  being  but  one  count  Id 
the  Indictment,  rendered  the  whole  Indict* 
ment  defective. 

LOBB.  a  J.  We  do  not  think  this  fatal  as 
to  tbe  rest  of .  the  count,  and  we  think  It 
would  be  sufficient  even  as  to  that  specific 
Item.  It  says,  "of  five  doUars  lawful  money 
of  the  United  States."  It  must  be  the  eob- 
Jeet-matta  o(  larcoiy,  and  ol  some  value. 


So  that  we  think  the  conneMoa  tliere  U  s«f* 
Oduit  even  In  that  respect 

Mr.  Blchaida.  We  farther  object  to  the  In- 
dlctmoit  and  move  that  it  be  quashed  on 
the  ground  that  It  does  not  saffldently  show 
that  the  mileage  book  Is  the  subject  of  lar> 
ceny.  It  Is  a  railroad  ticket  snd  the  Indict- 
ment does  not  aver  that  It  was  stamped, 
and,  unless  stamped.  It  Is  not  the  subject 
of  larceny,  under  the  decisions  of  this  state. 
Second.  The  descriptl<m  of  the  book  la  In- 
Bufllclent 

LORB,  a  J.  We  think  this  Indictment  la 
sufficient  Hie  uniform  rule  in  this  state 
baa  been  that  an  indictment  must  set  out 
the  property  with  suffldoit  certainty  to  Iden- 
tify It  and  to  protect  the  defmdant  from 
being  prosecuted  again.  This  Indictment 
sets  out  spedflcaJly  that  It  Is  a  mileage  book 
on  the  Philadelphia,  Wilmington  &  Baltimore 
Railroad,  the  pr(^r^  of  this  prosecuting 
witness.  The  priacmer  Is  certainly  apprised 
of  what  he  Is  to  meet,  and  could  not  be  con- 
victed the  second  time  for  the  larceny  of 
that  book.  Tbe  case  of  State  v.  HiU.  1 
HouBt  C^.  Oas.  420,  was  a  railroad  ticket 
which  had  never  been  Issued  or  used.  This 
is  a  ticket  Issued  by  the  railroad,  paid  for 
and  parOy  used  by  tbe  ownw. 

l^e  court  charged  the  Jury  upon  the 
I>olnts  raised  by  the  respective  counsel  aa 
follows: 

liQRSI,  a  J.  Alfred  ^noer  Is  Indicted  for 
larceny.  We  are  asked  to  charge  you  only 
ivon  two  points.  The  first  is  that  yon 
should  bring  in  a  verdliet  of  not  guilty,  for 
the  reason  that  tbe  railroad  tltket  Is  not 
proved  to  be  stamped,  and  for  that  reasMi  It 
Is  not  a  subject  of  larceny.  We  cannot  so 
charge  yon.  We  are  again  asked  to  charge 
yon  that  there  Is  no  evidence  at  all  hetmn 
you  connecting  the  defoidaat  with  the  lar- 
ceny of  tbe  coat  boots,  hat  end  other  prop- 
erty.  We  are  not  permitted  to  f^arge  yon 
upMi  the  facts.  So  tnr  as  the  evldwce  deliv- 
ered In  this  case  Is  concerned,  you  are  the 
exclusive  Judges  of  it  Undor  the  circum- 
stances attending  this  case,  It  Is  for  yon  to 
say  whether  there  has  been  any  testimony 
given  ot  such  character  as  to  connect  this 
prisoner  with  the  prosecuting  witness,  so  as 
to  show  tliat  when  he  was  last  consciously 
In  the  company  ot  the  prisoner  those  arti- 
cles wwe  in  his  possession,  and  when  he 
recovered  himself  they  were  not  Vnm  all 
the  drcnmstances  <^  the  case  you  are  to 
Judge  aa  to  what  was  the  testimony,  and 
the  effect  of  it  with  respect  to  those  artl- 
eles.  The  testimony  Is  all  before  yon.  and 
from  that  you  are  to  say  whether  the  pris- 
oner is  guilty  of  larceny  or  not  guilty.  If 
you  have  any  reasonable  doubt  upon  any  of 
the  matwlal  points  of  this  case,— that  la. 
whether  the  prisons  cmumltted  this  larceny,' 
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whether  he  la  the  perxm  who  took  thoee 
tooda,  it  they  were  taken  at  allr-4t  abooU 
lann  to  the  benefit  ct  the  dtf  wdut 


(S  F«a.  2tt) 

BEIBD  T.  WmRANK. 

(Siqwrlor  Court  of  Delaware.   Boikz.   Oct  A, 

1S99.) 

HSPLETIN— FOSSBBSION  IN  PLAINTIFr-COH- 
8TRD0TXVB  TAKINQ  OR  DBTaimON. 

Where  propnty  wa«  in  plafaitilTi  poMMrion 
at  the  time  a  writ  of  replevia  was  iBsued,  and 
defendant  had  not  dlstorbed  sach  possessioQ,  ex* 
eept  to  hare  the  property  apprafaed  and  adver- 
tised as  personal  propertr  bdumging  to  the  estate 
of  which  he  was  adioiiiisttator,  a  nonaoit  will 
be  granted,  as  sadi  acts  do  oot  coutltnte  either 
an  onlawfol  taking  detention. 

Action  by  Martha  A.  Beed  against  Frank 
G.  Wlltbank,  aa  admtailatmtor  ot  the  estate  of 
wnilam  IX  Beed.  deceased.  Jndgmeot  of 
nonsuit 

Hie  action  was  brought  to  recover  the  ral- 
ae  of  a  certain  dwelling  house  resting  on 
blocks,  being  eltoated  in  or  near  the  town  of 
Lewea.  The  grant  ot  letters  of  administra- 
tion to  the  defendant  was  admitted.  It  was 
also  admitted  by  the  defendant  that  the  honae 
was  personal  property,  and  subject  to  be  re- 
plevied. At  the  trial  the  plaintiff  proved, 
among  other  things,  that  she  bonght  and 
paid  for  the  lumber  entering  Into  the  con- 
stnictlon  <tf  the  honae.  and  that  the  back 
bnlldlng  of  the  same  waa  her  own  pn^>erty, 
It  haTtng  been  moved  from  another  lot  to  the 
lot  where  It  was  then  located;  alao,  that  a 
horse  and  a  cow  were  paid  for  by  herself.  It 
waa  further  proved  that  the  hoiue  In  qneatlon 
waa  appraised  by  appralsera  at  the  Inatance 
of  the  administrator,  and  that  the  property 
waa  under  the  control  of  the  administrator, 
but  that  all  of  the  aald  property  remained  In 
plaintlfTs  possession,  and  waa  In  her  posaes-. 
ston  at  the  tbne  the  writ  at  replevin  was  Is- 
sued. 

The  plaintiff  rested,  and  Mr.  WhUey,  for 
the  defendant,  moved  for  a  nMumlt  on  the 
ground  that  no  proof  had  been  offered  that 
the  property  was  taken  poasesalon  of  by  the 
administrator,  or  that  the  i^lntlff  was  put 
ottt  of  the  possession  of  the  same  at  the  time 
the  r^levln  suit  was  brought,  but  that  the 
proof  plainly  showed  that  the  plaintiff  had 
alw^  retained  possession  of  the  pn>perty, 
and  4t  waa  abeolutely  necessary.  In  a  re- 
plevin suit,  to  show  an  unlawful  taking  or 
an  unlawful  detention;  that  the  plaintiff 
should  have  waited  ontU  the  administrator 
had  taken  posaesslon  of  the  vooda,  before 
bringing  her  action  of  reiAevIn,  and.  having 
brought  hw  action  too  soon,  she  could  not 
maintain  the  same.   GObb^,  BepL  1  81; 


Mr.  Blchardaon.  fbr  Otfendant,  eontoided 
that  the  goods  were  constructive  fat  the  pos- 
session of  the  administrator;  that  they  were 
bi  eustodla  legfs,  and  therefore  replevin  would 
lie  (Bev.  Code.  p.  793,  fi  20);  and  Out  even 
In  the  absence  of  the  above  atatute,  replevin 
would  lie  (CJobbey.  BepL  p.  68S.  i  1087).  Mr. 
Richardson  also  dted,  as  bearing  upon  the 
question  of  the  right  of  Oie  plaintiff,  under 
the  drcumstances,  to  her  action  of  replevhi 
against  the  administrator,  Bar.  God^  p.  868^ 
fi  26;  Id.  p.  870,  I  28. 

Argued  before  LOBB,  a  and  FBNND- 
WILL  and  BOYOB,  J  J, 

John  M.  Blchardaon.  tor  plaintiff.  CSiarlea 
W.  WhUey.  for  defendant 

PBINNBWXIiL,  J.  We  have  given  this  mo 
tlon  for  nonsuit  aa  careful  and  full  considera- 
tion as  waa  possibte  In  the  limited  time  we 
have  had.  and  have  reached  the  conclusion 
that  admitting  to  be  true  all  the  testimony 
so  far  adduced,  it  does  not  appear  that  there 
was  any  such  wrongful  taking  or  detention  of 
the  property  In  question  aa  wotild  enable  the 
plaintiff,  at  the  time  of  the  bringing  of  this 
suit,  to  maintain  an  action  of  replevin  there- 
for. On  the  contrary,  It  haa  been  shown  by 
the  plataitlff  that  at  the  time  the  writ  was 
Issued  the  pn^rty  was  In  hw  possesion,  and 
that  there  had  been  nothing  done  by  the  de- 
fendant In  respect  thereto,  except  to  have 
the  aame  appraised  and  advertised  aa  the 
property  of  the  deceaaed.  Although  the  ques- 
tion raised  by  the  motion  la  a  new  one  in  this 
state,  so  far  as  the  reported  cases  show,  yet 
we  are  dear  that  aoch  acts  did  not  constitute 
either  an  unlawful  taking  or  detention.  We 
are  therefore  constrained  to  grant  the  BpgU- 
cation  for  a  nonaoit  in  this  case. 


(68  N.  H.  «1) 
WItlABD  V.  SULLIVAN. 

OSopnme  Court  of  New  Hampshlieb  OUIsbonL 
March  17.  189d.) 
WITNBSBBS-^imaCHiaNT. 

1.  The  question  how  far  Ingnlrles  on  an  Imma- 
terial point  shonld  be  allowed  to  go  for  the  pur- 
pose of  testing  Ok  memory  of  a  witness  is  a 
question  ot  fact,  to  be  determined  at  the  trial. 

2.  Statements  of  a  witness,  received  In  evidence 
for  the  purpose  of  testing  hte  memory  as  to  an 
immaterial  point,  are  not  open  to  contradiction. 

Exceptions  from  Hlllsboro  county. 

Action  between  George  A.  Wlllard  and 
John  F.  Sullivan.  There  was  a  Judgmoat  for 
plaintiff,  and  defendant  excepts,  BxcepdtHU 
overruled. 

One  Beandry,  the  principal  contractor,  was 
asked  what  the  final  result  of  his  contract 
with  the  owner  waa.— wheUier  the  honae  coat 
more  or  leas  than  the  contract  price.  The 
plaintiff  objected  on  the  ground  Oat  It  waa 
immaterial.   The  defendanfa  connad  aakod 
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tho  priTOese  of  tnoulriiig  along  that  line  for 
ttie  parlH»e  <^  testtng  the  memory  of  the 
vltneH,  and  wai  permitted  to  do  eo  to  a  con- 
ilderabte  extent.  The  court  then  ruled  that 
be  had  Inquired  snffldeatly  for  this  pnrpofl^ 
and  the  defendaht  excited.  The  defendant 
offered  to  show  that  be  had  paid  Beandiy  In 
toll.  The  court  ruled  that  the  erldence  was 
bnmaterlaL  The  defenilant  then  offered  tiie 
evidence  to  contradict  BeandrT's  statemento 
-frtilch  had  been  recelTcd  in  evidence  for  the 
purpose  of  testing  bis  credibility,  aa  above 
stated.  The  evidence  was  ezdnded,  and  the 
defendant  excepted. 

Waeon  ft  Jackson,  for  plaintiff.  Bertie  A. 
Pease  and  Henry     Atherton,  for  defendant 

BLODOBTTT,  O.  J.  How  far  Jostlce  re- 
quired the  inqnlriea  to  Beaudry  upon  the  Im- 
material point  whether  the  bouse  cost  more 
er  less  than  the  contract  price  should  be  al- 
lowed to  go^  f or  the  purpose  of  testing  his 
memory,  was  a  question  of  tact,  to  be  deter- 
mined at  the  trial  gpaukUng  v.  Town  of 
Merrimack,  67  N.  H.  882,  888,  86  A.tL  263; 
Baldwin  V.  Wentworth,  67  N.  H.  406,  400,  80 
AtL  866.  And  his  statements  so  made  were 
not  open  to  contradiction  upon  the  other  Im- 
material point,  as  to  wbethtf  he  had  been 
funy  paid  by  the  defendant  for  bnfldlng  the 
bouae.  Sumner  v.  ftawtord,  4S  N.  H.  416, 
«L8;  Dewey  v.  Wmiams,  48  N.  H.  8M.  886; 
Hersom  v.  Hendmon,  28  N.  H.  408,  606,  607. 
IzcepClons  overruled. 

PBASLSB,  J.,  did  not  sit.  The  others  con- 
curred. 


(•  N.  H.  BDl) 

BURBS  et  al.  v.  MTLLIKIN  st  aL 

(Supreme  Ooort  of  New  Hampridre.  HUlsbosg 
March  17,  1899.) 

tXrm  KSTATS-DBVT8B~WASTH— WILZil- 

CONST{lUCTION. 

1.  A  devise  of  a  life  esUte,  whidi  redtes  that 
tiie  testator  thereby  intends  to  tfve  oceimaney, 
use,  and  control  of  said  premfses  to  the  dtrisee 
without  rent  or  psymeot  of  any  Und  emept  taa^ 
M,  does  not  exempt  the  life  tenant  from  the  doty 
oof  making  repairs  to  prevent  waste. 

2.  A  testator,  by  one  danse  of  his  will,  gave 
a  eertahi  persm  a  life  estate  In  a  certain  irfeee 
«t  property,  and  provided  that  on  tiie  death  of 
the  life  tenant  it  should  become  the  property  of 
his  legal  heirs.  By  the  following  dause  ne  gavs 
the  rnldue  of  his  estate  to  e«laln  persons,  nanH 
Ing  them,  share  and  share  alik&  The  next  sn^ 
ceeding  oaoae  of  the  will  redtes  that  he  derised 
nothing  to  certain  named  persons,  who  vete  Us 
legal  heirs,  for  the  reason  that  they  were  wcfl 
provided  for.  Bdd  that,  tiiongh  heba,  tin 
persons  named  In  the  last  clause  ta»  no  intenst 
B  Um  property  devised  tot  Uf  e. 

Bta  In  equity  by  Bntke  and  anotto;  tta 
ttwaiton  of  Ilia  wfll  of  Ansortna  O.  B«ed»  to 
•MilD  Ow  direetloa  of  Oa  court  coBegnhig  a 
nquait  oC  Bannali  0>  Mom  lliat  repalia  ba 
mOa  npoB  tto  IwmeatMd  bnlldhaga  MvlMa 
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to  her  for  nfe  mtOer  daue  11;  and  by  Ha^ 
rlet  7.  Wanii;  Abble  M.  Beede^  and  Helen  A. 
Baldwin  for  a  conetmctlon  ot  ttie  wiU,  to  de- 
termine whether  th^  take  under  danae  11, 
as  "legal  heirs,*'  or  are  cut  off  under  danae 
18.  Facts  agreed.  Case  discharged. 

The  testator,  aftw  iwovldtng  for  the  pay- 
ment of  debts  and  sundry  l^^adea,  disposed 
of  the  remainder  of  his  estate  as  f<^ow8: 
"Bleventh.  To  Bannah  0.  Morse,  of  said 
Nashua,  a  life  lease  of  my  homestead  situate 
en  Prospect  street.  In  said  Nashua,  thereby 
Intending  to  give  the  occty»ancy,  use,  and  con- 
trol of  said  premises  to  her  without  rent  or 
payment  of  any  kind  exc^t  taxea  to  my  ee- 
tate  during  hu;  life.  The  saJd  premises  upaa 
her  decease  toi  become  the  property  of  my 
legal  heirs.  Twelfth.  All  the  rest  residue, 
and  remalndu  of  my  eatate.  real,  personal,  or 
mixed,  wherevtt  situate,  I  give  and  devise  aa 
followa:  To  be  divided  equally,  share  and 
share  alike,  among  the  following  named  pov 
sons:  To  Mary  Ann  MHHhln,  of  Acworth,  N. 
EL;  to  George  W.  Beed,  of  Kansas;  to  An- 
gustns  Q.  Reed,  son  of  said  Gteorge  W.  Beed; 
to  Addle  M.  Garr,  daughter  of  said  Gtoorge  W. 
Reed;  to  the  dilld  of  John  Beed,  deceaaed, 
and  stm  of  George  W.  Reed;  to  the  widow  of 
my  brothert  late  of  Nashua,  Henry  H.  Beed. 
lately  deceased,  and  his  six  daughtera.  Thdr^ 
taentii.  To  my  sister,  Harriet  F.  Wallls,  of 
Boat<m,  and  the  widow  and  two  daughtws  ot 
my  deceased  brother  Elbrldge  G.  Beed,  I  de- 
rlse  nothing,  because  they  ere  well  provided 
tor."  The  homestead  buildings  require  c^ 
tain  repairs  to  prevent  them  from  going  to 
decay.  The  testator's  heirs  at  law  consist  <tf 
one  Invther,  two  sisters  (one  of  whom  la 
Harriet),  and  eight  nieces  (two  of  whom  are 
Abble  and  Hideo,  dau^teci  of  BObridge  O. 
Beed). 

BerUa  A.  Peaao,  for  aeeutm.  Henry  B. 
Atturton,  for  Hanrlet  F.  WaBlB,  Abble  M. 
Beed^  and  Hden  A.  Baldwin.  Jaronlab  J. 
Doyle,  fw  Hannah  0.  Mone. 

PIKH,  J.  1.  *iniere  are  dtrtte^  aa  well  as 
rights.  Incident  to  aU  estates  for  life,  which 
the  tenanti  tliereof  are  bound  to  observe.** 
L  Washb.  Real  Prop.  06.  They  must  pay  the 
customary  tae»  assessed  upon  the  premises 
(BodweU  T.  Nutter,  68  M.  H.  446,  448,  8  Aa 
421,  and  cases  dted),  and  use  ordinary  care  to 
prevmt  the '  buildings  fmn  going  to  dea^ 
(Vmaoa  V.  Edmonds,  24  N.  H.  617. 64B;  PlOiee 
V.  Burroughs,  68  N.  H.  90%  804).  The  devise 
to  Hannah  of  a  "life  lease"  of  the  homestead, 
**thereby  Intending  to  give  the  occupancy,  tise, 
and  control  of  said  premlsai'*  during  her  life, 
gave  ber  an  estate  for  life  (McOluze  ▼.  Me- 
lendy.  44  N.  H.  460;  471;  Wood  t.  Ortffln,  48 
H.  280,  2&4K  wUdi  canted  with  It  all 
the  burdens  ot  audi  an  estate,  notwithstand- 
ing the  exprosslon.  **wlthost  rent  or  payment 
at  any  Idnd  except  taxea  to  my  ealata  dnilng 
her  Ufo."  Exempting  the  Ufe  tenant  from  Ua- 
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bllit7  to  pay  rent,  or  to  make  any  other  pay- 
ment to  the  estate,  did  not  exempt  her  from 
making  necessary  repairs  upon  the  property 
and  preventing  waste;  and  there  Is  nothing 
in  this  expression  which  makes  her  duties  any 
less  than  they  would  have  been  had  It  been 
omitted.  She  is  to  perform  the  duties  of  a 
life  tenant,  and  mnst,  therefore,  make  the 
necessary  repairs  at  her  own  expense. 

2.  Harriet,  Abble,  and  Helen  take  nothing 
under  the  will.  The  language  used  by  the 
testator  in  the  last  sentence  of  clause  11  Is 
general  In  its  nature.  The  names  of  bla 
heirs"  are  not  mentioned  or  enumerated. 
Evidently  ft  did  not  occur  to  him,  whm  this 
clause  was  framed,  that  the  words  here  used 
Induded  fhose  to  whom  he  dUd  not  wish  to 
leave  any  of  his  estate,— those  that  were  "well 
provided  for."  He  wished  to  leave  Hannah 
an  estate  for  life,  and,  in  a  general  way,  de- 
sired the  remainder  "to  become  the  property 
of  his  legal  heirs."  The  Individuals  who  com- 
posed his  "legal  belrs"  were  not  then  before 
bis  mind.  In  the  twelfth  clause  he  divided 
the  remainder  of  b4s  estate  among  objects  of 
bis  bounty,  whom  he  specifically  named,  and 
this  undoubtedly  called  to  mind  the  financial 
condition  of  bis  sister  Harriet  and  his  two 
nieces,  Abbie  and  Helen,  the  daughters  of 
his  brother  Elbrtdge.  He  then  recognized  that 
they  were  "well  provided  for,"  and  concluded 
to  leave  them  nothing.  To  his  mind  It  ap- 
peared that  tiiey  had  property  raough,  and  be 
used  language  tn  the  thirteenth  clause  to  ex- 
press bis  Intention  In  regard  to  them,  con- 
cerning whldi  there  can  be  no  Questl<HL  Case 
dladuuxeO.  AH  concurred. 


(N  N.  H.  W) 

BNQSIi  T.  BBOWN. 

(BupieuM  Oourt  of  New  Hampshire^  Metifaiaefc. 
July  80.  1897.) 

LmiTAnoN  or  actions— part  pathsnt- 

NBW  PROHISB. 

Defendant,  after  refnslng,  under  threat  of 
salt,  to  pay  his  note,  axainst  which  limitations 
had  run,  permitted  plaintiff  to  take  for  application 
on  the  note  an  amoont  of  wood  at  an  exorUtant 
price.  The  amonnt  was  credited  on  the  note, 
and  defendant  did  not  expect  payment  otherwise 
than  by  sudi  credit.  Bm  that  since  Uie  (acts 
wm  not  IncMnistent  with  the  implication  of  a 
new  promise,  the  reforee's  finding  of  a  new  prom- 
ise was  coiclnsive,  and  an  action  ton^t  wiUkla 
six  years  of  sodi  promise  was  not  barred. 

Action  by  36bn  Engel  (Adam  Engel,  plain- 
tiff in  Interest)  against  QecH^  W.  Brown. 
Facts  found  by  referee;  Judgment  tm  plain- 
tiff. 

Aasumpslt  upon  a  promissory  note  aigned 
by  tiie  defendant,  dated  January  20,  1872, 
PB^able  six  montbs  after  dat^  with  animal 
interest  Tbe  writ  was  dated  S^tonber  18, 
1805.  Flea,  the  statute  of  Umltatlona.  Bo^ 
Ucfttlon.  a  new  pn»nlae  within  Biz  yean. 
Vacli  found      &  nfoesL  Gextiln  Itanu  of 


credit  were  indorsed  upon  the  note  and  an 
allonge  until  1884.  when  tbe  note  was  stolen. 
The  plaintiff  kept  a  book  of  account  of  the 
note  and  all  payments  thereon,  and  minuted 
therein  all  credits  after  tbe  note  was  stolen. 
At  the  time  of  tbe  first  Item  of  credit,  the 
defendant,  being  unable  to  pay  cash,  did  some 
teaming  for  the  plaintiff,  and  delivered  to 
him  1,000  feet  of  boards.  This  was  Indorsed 
on  the  note  by  the  plaintiff,  with  the  defend- 
ant's knowledge.  The  defendant  was  inform- 
ed of  all  indorsements  on  the  note,  allonge, 
and  account  book  by  the  plaintiff,  who  told 
him  tbe  sums  were  credited  upon  bis  "ac- 
count" The  note  in  suit  was  the  only  in- 
debtedness from  the  defendant  to  the  plain- 
tiff, and  the  defendant  was  not  mlded  by  the 
use  of  that  term.  The  only  contention  was  as 
to  tbe  sufficiency  of  the  evidence  to  prove  a 
new  promise  In  NoTember,  1880.  Further 
facts  appear  In  tbe  opinion. 

'  Streeter,  Walker  &  HoUls,  for  plaintiff. 
Albin,  Martin  ft  Howe,  for  defendant 

PARSONS,  J.  To  avoid  the  bar  of  the 
statute  of  limitations  pleaded  in  defense  of 
the  plaintitTs  suit  upon  the  defendant's  prom- 
issory note,  a  referee  finds  that  the  defend- 
ant, after  refusing  to  pay  tbe  note  under 
threat  of  suit,  permitted  the  plaintiff  to  take 
for  application  on  the  note  cords  of 
wood  at,  a  price  two  and  one^ialf  times  Its 
value.  The  plaintiff  cut  and  measured  the 
wood,  and,  having  informed  tbe  defendant  <tf 
Its  amount  told  him  he  had  credited  tt  to  him 
on  bis  account  The  plaintiff,  rolled,  **Well 
all  right"  The  defendant  did  not  expect  pay- 
meat  for  the  wood  otherwise  than  as  It  might 
be  applied  on  the  plaintiff's  dalm.  Upon  this 
evidence  the  defaidanfs  motl<m  tor  a  nonsuit 
was  denied,  and  the  referee  found  a  new 
promise  by  the  defendant.  Can  a  new  prom- 
ise be  found  tnm  tbe  evidence?  "Such  prom- 
ise need  not  be  express;  it  may  be  implied. 
Tbe  Inference  tiiat  the  defendant  vltbln  six 
years  prior  to  the  date  of  tbe  writ  made  such 
new  promise,  may  be  drawn  from  such  dec- 
larations made  at  acts  dcme  (Including  silence 
under  sane  drcumstancee)  at  a  particular 
time  within  the  six  years  as  show  his  ac- 
knowledgment at  that  time  that  tbe  debt  was 
unpaid,  that  lie  waa  liable  to  pay  It  and  that 
he  was  then  wllllug  to  pay  tt."  Brown  v. 
Latham,  68  N.  H.  8a  Si.**  «*An  acknowledg- 
ment in  order  to  take  a  case  out  of  the  stat- 
ute, most  contain  an  unqualified  admission  of 
a  previous  subsisting  debt  which  the  party  Is 
liable  and  willing  to  pay."  Qage  v.  Dudley, 
64  N.  H.  271,  275,  9  AtL  780;  Holt  v.  Gage, 
eo  N.  H.  636,  541;  StoweU  T.  Fowler,  60  N. 
H.  586;  Tentris  v.  Shaw,  14  N.  H.  422,  425: 
Douglas  V.  EUtlns,  28  N.  H.  26,  33;  Manning 
T.  Wlieei«;18N.H.486;  Blair  r.  Drew.  6  N. 
H.  2S6,  247.  *'Mere  payment  la  not  sudt  an, 
adtnowledgment  It  snut  a^ear  Oiat 
paymmt  was  a  partial  aim,  leaTlng  a  part 
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die  debt  unpaid,  uid  that  tlie  debtor  to  on- 
deratood  It.  If  this  does  not  appear,  tbe  pig- 
ment does  not  show  his  acknowledgment  of 
his  llabUitr  and  willingness  to  make  another 
paymoit''  Brawn  v.  T^tham,  supra.  "The 
effideney  ot.m  vojmeat  to  ar^  the  effect  of 
the  statute  (tf  IbnitaAjons  as  a  bar  rests  In 
tbe  ocmsdons  and  Tolnntary  act  of  the  debtor, 
eq»lalnabte  mly  as  a  recognition  and  confeS" 
sk>n  of  the  olstlng  UabUlty."  lang  t.  Oage, 
66  N.  H.  ITS,  174.  18  AtL  796.  It  Is  snggestr 
od  that  there  Is  a  c«ifllet  between  tbe  two 
eases  dted  and  earllef  decMons  at  the  court, 
but  no  such  conflict  exists.  The  later  cases 
are  lUostratlonB  of  the  principles  laid  down 
hi  tbia  earlier.  In  Whipple  t.  Sterens,  22  N. 
H.  21S.  It  Is  said  a  part  payment  of  a  debt  (a 
promissory  note)  amounts  to  an  acknowledg- 
ment of  a  resent  subsisting  d&bt  which  the 
par^  is  liable  and  wllUng  to  pay,  from  which, 
hi  the  absence  of  any  act  or  declaration  on 
ibe  put  of  the  party  making  the  paym^t  la* 
consistent  with  Uie  Idea  ot  a  UaUllty  and 
willingness  to  pay,  a  Jury  may  and  oi^ht  to 
Infer  a  new  prondse,— dtlng  Bank  t.  SulU- 
ran,  •  N.  H.  124,  where  It  la  said  that  pay- 
ment bi  part  is,  in  genraal,  ctniddered  as 
amounting  to  an  aAnowIedj^nent  of  a  sub- 
stsUng  debt  whldi  the  party  Is  liable  and  will- 
ing to  pay;  while  In  Jones  t.  Jones,  £L  N.  H. 
219,  8S2,  dting  the  same  aoQiorlty,  substan- 
tially the  same  language  Is  used,— that  fnmi 
the  part  payment  of  a  larger  dd>t  ttie  Jury 
ought  to  find  a  new  promise,  If  'there  be 
nothing  to  qualify  the  erldence.'*  In  these 
cases  and  In  Whedw  t.  Boblnstm,  DO  N.  H. 
808,  the  payment  relied  upon  was  admittedly 
made  as  part  of  a  larger  debt,  and.  In  tbo 
hmgoage  of  Ladd,  J.,  In  tiie  lattor  case,  part 
payment  **waa  sufltelent,  In  the  absence  of 
anything  to  contradict  or  control  It,  to  show 
a  new  promise."  This  Is  the  rule  laid  down 
in  Brown  t.  lAfliam  and  tsng  t.  Gage.  The 
ossentlaT  fact  Is  that  the  p^ment  be  made  by 
the  detitor  as  a  part  payment  of  a  greater 
ddit  For  **tbe  principle  on  which  part  pay- 
ment tafeM  a  case  out  of  the  statute  la  tb&t 
the  party  paying  intended  1^  It  to  actaunri- 
edge  and  admit  the  greater  debt  to  be  due. 
If  It  was  not  In  tho  mind  of  the  debtor  to  do 
this,  then  the  statute,  having  begun  to  run. 
will  not  be  stopped  by  naaoa  ot  such  pay- 
ment.'' IT.  8.  T.  WUder,  18  WaO.  264,  286, 
20  L.  BkL  888.  Hence  a  payment  not  made 
by  tbe  debtor  on  account  of  his  persooal  lia- 
bOlty  was  held  In  Lang  r.  Qage  not  to  fnr- 
nUi  evidence  an  aeknowledgmrat  ot  sndi 
personal  liability.  The  payment  must  be  par^ 
tisl  on  accoont  of  a  greater  debt  to  had  to 
Uie  Inference  that  the  debtor,  by  such  pay- 
ment admtts  the  greater  debt  to  be  subsiBt- 
lag.  The  payment  of  a  sum  of  money,  with- 
out more.  Is  erldence  only  that  the  person 
reeelTlng  it  bad  a  tdalm  to  that  extent  against 
the  party  paying  It  lirermore  t.  Rand.  26 
M,  H.  86.  The  tmly  ground  vpotk  which  a 
new  promise  to  psy  the  balance  of  the  debt 


can  be  Inferred  from  the  payment  of  a  part 
Is  that  the  payment  In  part  Is  an  aduiowled^ 
ment  of  a  present  aubslsting  debt  a  part  of 
which  remains  unpaid  after  the  payment  No 
different  rule  applies  to  the  Implication  of  n 
new  promise  firom  the  debtor's  acts  In  tbe 
payment  than  applies  to  a  verbal  admission. 
It  must  appear  that  tbe  party  making  tiie 
payment  Intended  by  it  to  admowledge  and 
admit  the  greatw  debt  to  be  doe.  Lang  t. 
Gage,  supra.  It  is  not  the  part  payment 
which  takes  the  case  out  of  the  statute,  but 
the  new  promise  of  which  It  may  be  erldence. 
Therefore  payment  of  a  part  Is  not  enough, 
unless  tt  Is  made  under  sudi  drcnmstances 
Uiat  a  pramlse  to  pay  the  ronalnder  may  rea- 
sonably be  Inferred  frcMn  tt  Bromi  r.  Lath- 
am, supra;  Walmnan  r.  Kynman.  1  Bzch. 
118;  Tippets  r.  Heane,  1  Gmnp.  M.  ft  B.  7352. 
An  express  new  promise  may  be  limited  by 
conditions  Introduced  Into  It  Stowell  r.  Vow- 
ler.  09  N.  H.  686;  Betton  r.  Cutts.  U  N.  H. 
170, 174.  An  at^nowledgment  as  erldence  of 
a  new  promise  may  be  quaUfled  In  the  same 
way  (Dodge  r.  Learltt  60  N.  H.  246).  and  the 
effect  of  a  part  payment  as  evidence  from 
which  a  new  promise  may  or  must  be  infer- 
red mi^  be  limited  or  controlled  In  like  man- 
wr.  It  Is  only  when  the  payment  appears  to 
hare  been  made  nndetstandlngly  by  the  debt- 
or as  part  of  a  greater  debt  that  Oe  Inference 
arises  that  ttie  debtor  Intended  to  admit  ttie 
existence  of  the  debt  and  his  wlUtngnBM  to 
pay  from  which  tbe  Implication  of  a  new 
promise  necessarily  ftdlows;  and  this  Infer- 
aiC9  and  hnpUcatlon  result  as  matter  of  law 
only  when  there  Is  no  evidence  of  acta,  decUir 
rations,  or  drcnmstances  tending  to  quall^. 
control,  or  contradict  the  inference  aa  matter 
of  fact 

It  Is  clear  that  the  present  case  is  not  one 
in  which  the  Inference  of  a  new  prmnlse  Is,  of 
necessity,  dedudble  from  the  erldence  of  pay- 
ment; for  the  tects  found  are  not  IneonalBtrat 
with  an  Intention  merely  to  avoid  litigation 
upon  a  cliUm  bdlered  by  the  debtcv  to  be  un- 
founded. But  if  the  detrtor,  in  permitting  the 
^aintlff  to  take  the  wood,  intended  to  make, 
and  understood  he  was  making,  a  part  pay- 
ment upon  a  greater  debt  valid  and  Bubsl  st- 
ing against  him,  the  Intoxence  ol  a  new  prom- 
ise would  follow.  Whether  the  debtor  undw^ 
stood  the  transaction  the  one  way  or  tbe  oth- 
er was  a  qnestUm  of  fact;  and,  taking  Into 
consideration  the  evidence  oi  the  manner  In 
which  prior  payment!!  were  made,  and  tbe 
finding  of  the  referee  that  the  debtor  did  not 
expect  payment  for  the  wood  except  as  ap- 
plied upon  the  plaintiff's  dalm,  we  cannot 
say  that  reasonable  mm  would  not  differ  In 
the  eoDclusloa  to  be  drawn  therefrom.  Tbe 
referee  llnds  a  new  promise  If  from  the  facto 
reported  a  new  promise  can  be  Implied.  As 
the  facts  are  not  BO  inconsistent  with  sudi 
Implication  that  such  a  finding  must  be  set 
aside  as  against  the  evidence,  the  wfivtt  is  a 
finding  that  swih  promise  was  mads.  Up<m 
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thla  point  the  referee's  flndlns  ta  fact  la  con- 
dnalTe.  Th&t  the  payment  was  In  wood  In- 
stead of  cash.  If  80  made  by  acreemmt  be- 
tween the  parties,  is  Immaterial.  Hart  t. 
Nash,  2  Cromp.  M.  &  B.  337;  Holder  t.  Ste- 
phens, 4  Adol.  &  B.  71.  The  fact  that  the 
wood  was  agreed  to  be  reckoned  at  an  exor- 
bitant price  bears  only  as  evidence  upon  the 
question  which  the  referee  has  found.  Judg- 
ment for  the  plalntUE.  All  ctmcurFed. 


<M  H.  H.  4M) 

STATB  ex  rd.  BOSTHWlCE  ct  sL  t.  BAIU 
BINGTOK  et  aL 

(Siq^reme  Goort  of  New  Hampshire.  HDlsbMO. 
March  17,  1899.) 

INTOXICATIKQ  LIQUORS— BVIDBNCB-SUBMIS- 
SION  TO  JURY— DIRECTED  VERDICT— 
EQUITT-^NJUNCTION. 

1.  Defendant  paid  a  United  States  revenue  tax 
for  the  sale  of  liquors  coTering  the  period  let 
forth  in  the  bill.  He  had  been  convicted  of  tite 
illegal  sale-  of  liquors,  both  before  and  subse- 
qneot  to  the  day  on  which  the  bill  was  filed 
charging  him  with  maintaining  a  Uqaor  nnlsance. 
His  room  had  all  the  paraphernalia  of  a  saloon, 
and  bottles  containing  what  looked  like  liqaora. 
Defendant  had  frraneotly  been  seen  behind  the 
bar,  and  people  bad  been  seen  In  the  room,  drink- 
ing. It  was  atiown  that  he  was  the  occupant  of 
the  premises  on  the  date  of  the  filing  of  the  pe- 
tition, and  had  been  for  some  time  prior  thereto. 
There  was  no  evidence  iotrodnced  by  defendant 
StU,  that  a  verdict  ahonld  have  been  directed 
fbr  plaintiCF. 

2.  Where  it  Is  shown  that  the  owner  of  iwop- 
erty  used  for  the  Illegal  sale  of  liquor  had  an  op- 
portunity to  know  thereof,  but  tiiere  is  no  direct 
evidence  as  to  whether  or  mot  he  actually  did 
know,  it  is  proper  to  snbmit  to  the  Jury  the  issue 
aa  to  whether  or  not  he  permitted  the  premise* 
to  be  osed  for  the  illegal  sale  of  liquor. 

8.  Under  Laws  1887,  c  77,  declaring  the  use 
of  a  building  for  the  iliegal  sale  of  liquor  to  be 
a  coDUDon  nuisance,  a  court  of  equity  may  sub- 
mit an  issoe  on  conflicting  evidence  as  to  whether 
or  not  a  building  is  used  for  the  illegal  sale  of 
Uquors  to  a  jury,  and,  if  found  in  the  affirmative, 
enjoin  the  taswer  nse  of  sn«h  premises  for  such 
purpose. 

Bxceptlons  from  HQIsboro  county. 

Petttlon  In  fbe  name  of  tbe  states  m  the 
rdatlon  of  one  BorthirlA  aM  another,  ag^nst 
one  Harrlngt<m  and  others,  to  enjoin  the  nse 
itf  premises  for  the  Illegal  sale  of  inbolcatlng 
liquors.  Fnun  a  retdiet  In  fanr  of  defend- 
ants, plaintUta  bring  exceptions.  Exceptions 
sustained. 

Petition  alleging  that  on  July  19,  1897,  tbe 
defendant  Henry  C.  Fife  was  the  occupant  at 
premises  on  Nutfidd  Lane,  in  Manchester, 
and  maintained  a  liquor  nuisance  therein; 
that  the  other  defendants  were  the  owners  of 
said  premises,  and  suffered  and  permitted  him 
BO  to  do;  and  praying  for  an  injunction  to 
restrain  and  abate  the  nuisance.  The  follow- 
ing Issues  were  submitted  to  the  Jury:  Dil 
said  Fife,  on  the  19th  day  of  July,  1^,  nse 
the  said  premises  for  the  sale  or  the  Illegal 
keeping  for  sale  of  wlrltuoos  or  malt  liquors, 
wlssb  or  ddwf  Did  eacji  of  tiie  other  do- 


fendanta,  on  the  lOOi  day  of  Jnly.  1807,  waSSa 
or  permit  said  Fife  to  nse  said  premises  for 
tlie  illegal  sale.w  keeping  for  sale  of  s^to- 
ous  or  malt  liquor,  wine,  or  elder?  Upon 
these  issues  the  jury  found  verdicts  In  favof 
of  each  of  the  defendants.  The  plaintUTs  in- 
troduced evideooe  showing  that  the  d^endant 
Fife  had  paid  a  United  States  revuiue  tax  as 
a  retail  liquor  dealer  In  Nntfl^  Lane,  Man- 
chester, from  July  1,  ^SH,  to  July  1,  1808; 
that  he  pleaded  nolo  contoidere  to  a  charge 
of  the  offense  of  keeping  spirltnoos  liquor  for 
sale,  second  offense,  was  found  gull^,  and 
fined,  up<Hi  November  16  and  December  16; 
1886,  January  27,  March  ^  April  23,  June  S, 
and  July  19,  1897,  and  that  be  pleaded  gailty 
to  a  like  diarge  upon  August  20,  1897.  They 
also  introduced  evidence  tending  to  show  tliat 
he  was  the  oecupant  of  the  premises  on  tbe 
date  of  the  filing  of  the  petition,  and  for 
some  years  prior  thereto;  that  the  place  had 
all  the  paraphernalia  ot  a  saloon.  Including 
bottles  that  contained  liquids  that  looked  like 
whisky,  mm,  ale,  and  lager  beer;  that  he 
tiad  frequently  been  seen  behind  the  bar  with 
the  bartenders;  and  that  people  had  been  fre- 
quently seen  In  the  premises,  drinking.  Tbe 
defendants  Introduced  no  evidence.  There 
was  evidence  on  the  question  of  what  oppat- 
tunlty.  If  any,  some  pf  the  landowners  had 
of  knowing  of  tbe  Illegal  use  of  the  premises, 
but  there  was  no  positive  evidence  that  any  of 
them  knew  of  It.  At  the  dose  of  the  evidence 
the  plaJntltts  moved  that  the  court  direct  a 
verdict  against  the  defendants  collectively  and 
Individually  on  the  Issues  framed.  The  cout 
denied  the  mfftilfflii  and  tta  platntlffs  ex- 
cepted. 

WllUam  EC  Sawyer,  Albin,  MarUn  ft  Howe, 
and  Sherman  B.  Burroughs,  for  plalntlfEk. 
David  A.  Taggart,  Elljab  M.  Topilff,  John  P. 
Bartlett,  and  WUIlam  H.  Drury,  for  defend- 
ants. 

WALLACm  J.  A  verdict  wlU  be  directed 
when  only  cme  oonduston  can  fairly  be  drawn 
firom  the  evidence,  and  It  is  plain  a  different 
verdict  would  be  set  aside.  Arnold  v.  Front, 
61  N.  H.  687;  Allen  T.  Railroad  Co.  (N.  H.)  39 
AtL  978.  The  uuoontradlcted  evidence  dear- 
ly established  the  existence  of  the  alleged  ille- 
gal use  of  the.  premises.  Upon  that  question 
there  was  no  evidence  whldi  would  support 
a  verdict  in  favor  of  the  defendants.  Tills 
being  so,  there  was  no  occasion  to  submit  this 
question  to  a  Jury.  As  to  the  existence  of  the 
nuisance,  a  verdict  should  tiave  been  directed 
In  favor  of  the  plaintiffs. 

Tbe  verdict  on  the  second  issoe,— -that  the 
landowners  did  not  suffer  or  permit  the  illegal 
use  of  the  premises.  Is  not  set  aside,  as  there 
waa  evidence  wtilch  warranted  the  submis- 
sion of  that  questloa  to  Jury.  The  court. 
Bitting  In  equity,  liaving  submitted  to  the  de- 
tenolaatlon  of  a  jury  certain  qneationa  of 
fact,  as  tt  might  where  thero  la  evidence  to 
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warrant  auch  aatmUaaloii,  imdar  State 
aamden,  66  N.  H.  80,  2S  Ati.  688;  wUl  dla- 
poae  of  tills  case  Id  accordance  wlUi  tike  i^Id- 
dples  eDonclated  In  that  ca8& 

Verdict  directed  for  tbe  plaintiffs  establish- 
lag  tbe  existence  of  the  Dnlsanee.  Bzoeptlona 
—■tabled. 

PIKE  and  FEASUiB,  JJ^  did  not  tft  Tbe 
others  eoncnmd. 


CALL  T.  POBTSMOUTH.  K.  ft  T,  ST.  BT. 

(Sapreme  Oonrt  of  New  Hampihlre.  BocUnf- 
ham.   Jnljr  28,  1890.) 

aTBBBT  BA2I<ROAD8— INJURY  TO  PASSSNOUtB 
^BFBCTIVB  STRBBTS. 

1.  Where  a  street-rsllwa;  coiopaiir  was  Incor- 
porated under  Lews  Me.  1893,  c.  582,  M  10.  12, 
reqniring  it  to  repair  auch  pornons  of  the  streets 
as  shall  be  oecnsiied  by  fto  trec^s,  and  that  it 
should  be  liable  for  aoj  iujorles  cansed  by  de- 
fects In  so  mnch  of  the  streets  as  is  occuided  by 
the  railrosd,  If  the  defect  arises  from  the  neg- 
lect of  tbe  company,  where  a  street-railway  com- 
pany,  in  baildiog  its  track  near  a  ditch,  wliich 
wa«  separated  from  the  traveled  way  by  a  fence, 
remoTes  tbe  fence,  and  does  not  replace  It,  aoa 
the  ditch  ts  within  the  limits  of  a  highway,  it  is 
liable  to  a  person  attempting  to  board  a  car  at 
Boch  place  in  the  dark,  who  tell  Into  tbe  ditch 
and  was  tnjared. 

2.  The  qneation  of  contribntory  negligence  Is 
for  the  fary,  where  there  is  erfalMiM  warxanUoB 
tiie  sobmisslon  of  that  question. 

S.  Where  a  passenger  attempts  to  board  a 
street  car  on  a  dark  night,  and  there  was  a  shad- 
ow cast  aronnd  the  car  for  sereral  feet,  and  the 
passenger  falls  into  a  ditch  that,  afae  coald  not 
see,  aod  which  the  railroad  company  shonld  liare 
gnarded  against,  it  anthorises  a  finding  tbat  the 
peasengu  wss  In  the  exerdae  of  ordinary  care. 

Exceptions  from  BodUngham  county. 

Action  by  Lizzie  J.  Call  against  the  Porta- 
Diontb.  EIttei7  &  York  Street  Railway. 

Cbse  for  Injmiea  caused  by  the  plaintiff's 
fall  Into  a  ditch  by  the  aide  of  a  highway  in 
Klttery,  Me.,  in  consequence  of  (1)  the  detendr 
ants*  act  In  removing  a  fence,  and  thereby 
rendering  the  highway  unsafe  for  trayelera; 
and  <2)  the  defendants'  negligence  In  Inviting 
the  plaintiff  to  board  one  of  their  cars,  as  a 
passenger,  at  an  unsuitable  place.  Trial  by 
Jury.  The  defendants  were  created  a  corpo- 
ration by  an  act  of  the  Maine  legislature, 
which  authorized  them  to  construct  and  main- 
tain a  street  railway  in  the  highway  In  qnea- 
tion, and  provided,  among  other  things,  tbat 
their  road  "shall  be  constructed  In  such  a 
form  and  manner  and  with  sncb  rails  and  ap- 
pliances that  so  mnch  ot  the  streets,  roads, 
and  ways  as  are  occiq>led  thereby  shall  be 
aafe  and  convenient  for  trarelera,  and  said 
road  shall  be  liable  In  an  action  on  the  caae 
for  any  loss  or  damage  which  any  person  may 
sustain  by  reason  of  any  failure  to  comply 
with  this  provision";  and  that  the  defendants 
Bhall  malotain  and  repair  "such  portions  of 
the  streets,  town  or  county  roads  as  Shall  be 
occupied  by  the  tracks  of  Its  railroad  and 


tftan  make  all  ottier  rqialrs  of  said  stzaets 
or  roads  which  may  be  rendered  necessary  bj 
the  oocupatioa  of  tbe  same  by  said  railnud," 
and  "shall  be  liable  for  any  loss  or  damage 
which  any  person  may  sustain  by  reason  of 
any  carelessness,  neglect,  or  misconduct  ot  Its 
agents  or  servants,  or  by  reason  of  any  defect 
in  ao  much  of  said  streets  or  roads  as  la  oc- 
cupied by  aald  railroad  If  such  defect  arises 
from  Delect  or  mlacondnct  of  Qie  company, 
its  servants  and  agents."  Laws  Me.  180S,  c 
682,  H  10,  12.  The  evidence  tended  to  show 
that,  at  the  place  of  the  accident  and  fbr 
some  distance  westerly  of  it,  the  railway  was 
lawfully  located  10  or  11  feet  from  tbe  aouth- 
erly  line  of  the  highway;  that  formerly  there 
was  a  fence  within  10  or  IZ  inches  of  the  line 
upon  which  the  southerly  rail  of  the  track 
was  placed,,  separating  the  traveled  part  of 
the  highway  from  Chauncey's  creek  and  a 
ditch;  that  this  fence  was  removed  by  the 
defendants'  contractors  when  they  built  the 
railway.  In  1897.  and  was  not  replaced  oppo- 
site the  place  of  the  accident;  that  the  ditdi 
at  tbat  point  was  within  the  limits  of  the 
highway;  tbat  the  absence  of  a  fence  there 
rendered  tbe  highway  unsafe  for  travelers; 
that  In  tbe  evening  of  Novonber  1.  1887 
(which  waa  foggy  and  daric),  the  plaintiff, 
standing  by  the  side  of  the  railway,  some  20 
or  SO  feet  easterly  from  the  unsafe  place,  sig- 
naled for  one  of  tbe  defendants  cars,  going 
In  a  westerly  direction,  to  stop  and  take  her 
as  a  passenger;  that  It  stopped  opposite  the 
place  where  there  was  no  fence;  that  tbe 
plaintiff  passed  along  the  railway  track  untU 
she  nearly  reached  the  rear  aid  of  the  car, 
when  she  turned  to  tbe  south  to  mount  thr 
platform,  and  fell  Into  the  dltob  and  was  in- 
jured; that  . the  lights  within  the  car  ahone 
through  the  windows  and  rear  door,  striking 
the  ground  about  10  feet  from  the  rear  end  of 
tbe  car,  and  some  6  or  7  feet  from  Its  aides; 
that  the  defendants  were  negligent  In  stopping 
at  such  a  place  to  take  up  a  passenger,  and 
that  the  plaintiff  exercised  ordinary  care.  The 
defendants'  motions  to  order  a  nonanlt  and  a 
verdict  In  their  favor  were  denied,  subject  to 
ezccvtion.  Exceptions  overruled. 

Page  A  Bartiett,  tat  plalnttft.  Sunnel  W. 
Emery,  for  defendants. 

WALLACE,  J.  Tbe  defendants'  moticms 
for  a  nonsuit  and  for  a  verdict  in  their  favor 
were  properly  denied,  as  there  was  evidence 
of  negligence  on  the  part  of  the  defendant* 
and  of  due  care  on  the  part  of  the  plaintiff, 
which  warranted  the  submission  of-  the  case 
to  the  Jury.  They  could  properly  find  on  the 
evidence  that  the  defendants  were  negllg^t 
(1)  in  suffering  an  c^n  ditch  to  remain  un- 
guarded at  the  side  and  within  the  limits  of 
the  highway,  from  which  ditch  the  fence  or 
guard  rail  had  been  removed  In  the  con- 
struction of  their  railroad,  thereby  rendering 
the  highway  unsafe  for  travelers;  and  {9> 
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In  atopplng  at  incb  a  placa  f6r  ttie  plaintiff 
to  board  one  of  their  can  as  a  panenser. 
Tbe  defendants  would  be  liable  at  common 
law  to  any  one  who^  In  tbe  ezerdse  of  due 
care,  was  Injured  by  an  obstruction  or  d^ect 
In  a  blghway  caused  by  their  negligence. 
Paine  t.  Railway  Oo..  58  N.  H.  611;  Osgood 
T.  BaUroad  Oo..  130  Mass.  4d2.  Bat,  In  addi- 
tion to  tbls,  the  defendants'  charter,  In  ex- 
press terms,  made  them  liable  for  such  negli- 
gence. It  Imposed  upon  them  the  duty  of  so 
constructing  their  railroad  that  so  much  ot 
the  streets  as  they  occupied  "shall  be  safe 
and  conTenlent  for  traTelers,"  and  made  them 
liable  "for  any  loss  or  damage  which  any  per- 
son may  sustain  by  reason  of  any  failure  to 
comply  with  this  provision."  It  also  imposed 
upon  them  the  duty  of  keeping  in  repair  such 
portions  of  tbe  streets  as  should  be  occui^ed 
by  tbetr  tracks,  and  of  making  all  other  re- 
pairs of  said  streets  "which  may  be  rendered 
necessary  by  the  occupation  of  tbe  same  by 
said  railroad."  and  provided  that  they  "shall 
be  liable  for  any  loss  or  damage  which  any 
person  may  sustain  by  reason"  of  thrfr  negli- 
gence, "or  by  reason  of  any  defect  In  so  much 
of  said  streets  •  *  •  occupied  by  said 
railroad"  as  arises  from  tbelr  negligence  or 
mlsccmduct  The  defendants  were  also  re- 
quired to  exercise  ordinary  care  in  selecting 
a  sultaUe  place  to  stop  their  car  for  the  pnr^ 
pose  of  receiving  the  plaintiff  as  a  passenger, 
and  would  be  answerable  fbr  their  neglect  to 
perform  this  duty. 

There  Is  nothing  in  Parker  v.  Publishing 
Oo.,  6&  Ife.  ITS,  and  Conway  t.  Railroad  Oo.,  87 
Me.  288, 82  AU.  901;  and  Id..  00  Ue.  190, 88  AtL 
110.  that  relieves  the  defendants  from  liability 
in  this  case,  or  which  is  an  authority  against 
the  position  here  taken.  In  Conway  v.  BaUroad 
Co.,  87  Me.  283,  82  Me.  001,  It  was  held  that 
the  ruling  of  the  presiding  Justice  at  tbe  trial 
was  erroneous,  because  "the  question  of  care 
or  negligence  on  the  part  of  the  defendant 
was  entirely  eliminated."  And  the  court  also 
8^:  **In  the  absence  of  any  authority  glv^ 
tbe  ttreet-ratlway  company  over  the  streets, 
it  must  be  evident  that  it  cannot  be  held  as 
an  Insurer  of  their  safety  for  passengers  to 
alight  upon."  In  Conway  v.  Railroad  Co.,  90 
Me.  109,  88  Aa  110,  the  defendants  faUed  to 
stop  their  car  at  a  street  crossing  for  the 
plaintiff  to  alight,  but  ran  a  short  distance 
beyond,  and  in  alighting  from  the  car  she 
stepped  upon  a  rolling  stone  In  the  street, 
and  was  Injured.  It  was  held  that  the  de- 
fendants were  not  negligent  In  failing  to  stop 
tbe  car  precisely  at  the  crossing,  that  the 
place  of  alighting  was  not  so  difficult  and  un- 
suitable as  to  render  them  negligent  In  per- 
mitting the  plaintiff  to  alight  tbere,  and  that 
the  negligence  Imputed  to  the  defendants 
"was  not  the  real  or  proximate  cause  of  tbe 
Injury."  This  last  case  In  express  terms  rec- 
ognizes the  duty  of  the  defendants  to  exercise 
due  care  for  the  safety  of  their  passengers, 
when  enteMng  or  leaving  their  cars,  In  the 


following  language:  **It  was  undoubtedly  tbe 
duty  ot  the  conductor  to  exercise  all  reason- 
able care^  diligence,  and  prudence  to  ascer- 
tain the  conditions  existing  at  all  points 
where  tiie  car  was  required  to  stop,  and  oth- 
erwise to  promote  the  conveniaice  and  guard 
the  safety  of  passengers  at  all  times  when 
entering  or  leaving  the  car."  Both  cases  of 
Conway  v.  Railroad  Co.  proceed  upon  tbe 
basis  that  the  street-railway  c(»npany  had  no 
control  over,  or  duty  in  regard  to.  repairing 
the  streets  throogta  which  their  tracks  ran, 
which  was  precisely  the  opposite  condition 
from  that  existing  In  tbe  case  at  bar.  This 
case  Is  distinguishable  from  Parker  v.  Pub- 
lishing Oo.,  60  Me.  178;  for  the  decision  in 
that  case  was  expressly  placed  upon  the 
ground  that  the  plaintiffs  presence  upon  the 
defendants*  premises  was  "simply  pwinls- 
sive."  Furthermore  in  Maine  as  In  New 
Hampshire,  the  question  of  contributory  neg- 
ligence la  for  the  Jury,  when  there  Is  evidence 
that  warrants  ttie  submission  of  that  question 
to  than,  im  ibere  was  tn  the  case  at  bar. 
Watson  T.  Hallway  Co.,  91  Me.  684,  40  Aa 
C99. 

The  case  finds  that  the  evidence  tended  to 
show  "that  the  plalntlfT  exercised  ordinary 
care."  This  conclusion  was  warranted  by  the 
evidence  that,  at  the  time  of  the  acddent  It 
was  a  dark  and  foggy  night;  that  there  was 
a  shadow  extending  several  feet  from  the 
rear  and  sides  of  the  car;  that  the  plaintiff 
was  very  near  the  rear  end  of  the  car  when 
she  frtl  into  the  ditch;  that  she  could  not 
see  It;  and  that  some  others  who  were  pres- 
ent were  also  unable  to  see  It  From  this 
evidence  the  Jury  could  properly  find  that  the 
plaintiff  was  In  the  exercise  of  due  care  at 
tbe  time  of  the  accident  notwithstanding 
there  was  other  evidence  tending  to  show 
that  tbe  lights  of  the  car  sbone  into  tbe  ditch, 
so  it  conld  be  seen.  Itxc^itlons  orermled. 


CHASB,  did  not  alt 
curred. 


Tb»  oQifln  om- 


en M.  H.  67I> 
PBABfiOM  V.  GOOCH  et  aL 

(Siqitcme  Court  of  New  Hampshire.  Bod3n«- 
ham..  July  28.  1809.) 

INSOLVBHOT— RIOHTB  OF  ASStQNBB— nSURT— 
BBOOVBRT— ORDBm-OONDITIONAIt  ACCBPT- 
ANCB-^(^TOAOB— POREOLOaURB  —  BIOHTfc 
OP  PARTIB8. 

1.  Under  Fob.  8t  e.  201,  providing  far  a  dbtri- 
boticm  of  insolveiit  cststn,  snd  Oiat  all  of  the 

"debtor's  property  not  Krempt  from  attschmrat"^ 
ihaU  pass  under  the  sssignmeDt,  an  assignee  of 
an  insolvent  acquires  the  right  of  the  insolvent 
to  sue  for  a  asarloos  psyment  glvQD  hy  Pub.  St 
c  203.  I  8.  to  the  debtor. 

2.  Where  a  mortgagor  on  sale  of  certain  prop- 
erty Is  given  an  order  In  payment  thereof  on  tiie 
mortgagee,  and  he  refuses  to  accept  the  order 
according  to  its  tmor,  but  IndorseB  a  qnalified  ac- 
ceptance, [wovidiog  for  the  Indorsement  of  the 
amount  of  the  order  on  the  debt  of  the  mortga- 
gor, no  obUg&tion  arises  to  pay  the  order  untili 
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tto  aecmUnw  of  th« 
tton  of  oie  mortsage^  li  0Dta1  _ 

S.  Where  ■  mortgagee  foredosefl  tn  good  fititli, 
and  thereafter  improves  the  propertr,  and  the 
forecloanre  is  set  anide  in  an  action  ixr  th«  as- 
signee of  tiie  mortgagor,  the  mortgagee  is  aiti- 
twd  to  recoTer  for  Qie  ImproremeDts  in  so  far 
as  thar  inereued  tha  nlae  of  flw  jruperty. 

Bxceptlons  from  Rockingham  eoanty. 

BUI  b7  PeanoD,  asalgnee  of  WlUlam  P. 
BnA^  msalnst  Gooch  &  Pny  and  aootJur. 
Dacrw  for  plaintiff.  From  certain  allow- 
aacM  to  the  defendant!,  ^alntifl  excepts. 
Case  dlechacged. 

The  plaintiff  is  assignee  of  the  estate  of 
William  P.  Burke,  decreed  insolvent  upon 
petition  of  his  creditors  filed  October  8,  1896. 
For  several  years  Burke  had  been  a  large 
manufacturer  of  brick  np<«  a  yard  In  Fre- 
mont In  this  county.  The  defendants  Oooch 
A  Pray  were  building  contractws.  located  In 
BostMi,  Mass.,  and  used  great  quantities  of 
brick  Id  their  buslnesa.  Burke  had  no  deal- 
Inga  with  them  previous  to  November,  1894^ 
In  that  month,  prior  to  the  27tli  day,  be  and 
Gooch  &  Pray  made,  in  Boston,  a  parol 
agreement,  by  which  they  were  to  loan  htm 
$7,000  upon  his  note,  payable,  with  Interest 
■emlannually,  92,000  in  one  year,  $2,000  in 
two  yean,  and  the  balance  in  five  years 
from  date,  secured  by  a  mortgage  of  bis 
bridcyard  and  other  real  estate,  and  he  was 
to  sell  them  000,000  brick  at  «2.40  per  1.000. 
which  was  92.10  per  1,000  below  the  market 
value.  The  agreemmt  waa  lubseqtmitly 
carried  Into  eff^  Burke  giving  Gooch  & 
Pray  his  note,  dated  Norember  27,  18M,  for 
97,000.  payable  as  above  stated,  secured  by 
a  mortgage  of  said  real  estate,  and  also  a 
receipted  bill  for  000,000  brick  at  92-40  per 
t«000;  to  be  loaded  on  the  cars  at  Fremont,  in 
this  coontT'.  and  Gooch  *  Pray  paying  him 
¥8,300.  The  note  and  mortgage  were  made 
and  executed  In  this  county.  The  receipted 
bill  is  dated  at  Stseter,  In  this  comity,  but  It 
did  not  appear  where  ft  was  in  tact  made 
and  signed.  Burke  snbsequaitly  delivered 
tlie  brick  In  accordance  with  fbe  blU.  Gooch 
4e  Pray  would  not  have  made  the  loan  bat 
fbr  tb»  eontomporaneons  purchase  of  brick 
at  Hie  low  price.  Buiire  made  the  price  to 
Induce  them  to  make  the  toan,  and  also  to 
secure  trade  from  them,  It  being  onderstood 
that  the  pi^mentB  upon  the  note  were  to  be 
made  In  brick,  although  the  note  does  not 
M  state.  The  plaintiff  claims  (under  Pub. 
St.  e  208,  I  8)  that  $1,000  (the  difference  be- 
tween tiie  market  value  and  the  agreed  price 
of  the  brick)  should  be  deducted  from  the 
principal  of  the  note.  This  question  of  law 
la  reserred.  The  law  of  Massadinsetts  bear^ 
lag  on  the  qnestlMi  la  made  a  part  of  the 
cas&  Interest  upon  the  note  to  November 
37,  18BD  ($42(9.  and  the  $2,000  of  principal 
UMn  due,  woe  paid  in  brick.  Beptembw  25, 
1806,  the.  defendant  William  A.  Sanborn  bar- 
gained wlUi  Burke  for  the  purchase  of  XiOOOk- 


000  brick,  then  In  his  yard  In  fctlns,  at  $4  per 
1«000,  and  paid  blm  $1,000  in  cash,  gave  him 
an  order  on  Gooch  &  Pray  for  $2,000,  and  on 
September  28Ch  paid  him  the  balance  ^1,- 
00^  in  ca^  The  order  was  accepted  In  the 
following  terms:  *^e  accept  the  above  oip- 
der  with  the  full  undwstanding  it's  to  be  in- 
dorsed upon  note  of  W.  P.  Burke  of  $5,000. 
G.  &  P.,  Sept  25,  Burke  fled  to  Canada 
September  28th,  leaving  the  ord«r  In  posses- 
sion of  his  BUI,  who  had  been  and  was  his 
agent  in  the  care  and  management  of  his 
business.  The  men  who  made  the  brick  bad 
liens  upon  them  for  labw,  and  by  due  pro- 
cess of  law  apportioned  them  to  the  pay- 
ment of  the  lien  claims.  Sanborn  attempted 
to  hold  the  brick  as  against  Uieoe  claims,  but 
failed.  Conseqamtly,  he  never  received  sny 
portion  of  the  brick,  and  the  consideration 
for  the  order  entirdy  failed.  As  sochi  as 
Sanborn  learned  of  the  dtuatlon,  and  within 
two  or  three  days  after  Burke  absconded,  he 
notlfled  Qooch  4k  Pray  not  to  pay  the  orda, 
and  it  was  not  presented  for  Indorsement  or 
payment  untQ  It  was  produced  at  the  hear- 
ing, and  has  never  been  Indorsed  on  the  note. 
The  qoestkn  whether,  uptm  these  facte.  It 
should  be  Indorsed  upon  ot  applied  to  the 
payment  of  the  note  Is  reserved.  October 
24,  1886,  Oooch  ft  Pray,  under  the  power  In 
the  mortgage,  mAH  the  real  estate  therein  to 
Sanborn,  who,  after  purchasing,  enlarged 
and  Improved  the  brickyard  and  sheds, 
thereby  Increasing  the  capacity  of  the  yard 
for  making  brick.  The  changes  wore  made 
in  good  faith,  and  cwrespondingly  increased 
the  value  of  the  ^^terty.  Bat  for  these 
changes,  a  less  quantity  of  brick  would  have 
been  made  during  the  past  two  seasons,  and 
a  fair  iHice  tat-  the  use  <tf  the  yard  would 
have  been  less  than  la  Allowed  therefor. 
The  sale  to  Sanborn  was  subsequently  held 
to  be  Irregular  and  void.  Subject  to  the 
plalntUrs  esx^itlon,  the  following  Items 
were  aUowed  Gooch  ft  Pray:  Grading  and 
extending  brickyard.  $885.89;  addition  to 
sbeds,  $ew;  two  pumps,  $16. 

Greeoleaf  K.  Bartlett  and  William  H. 
Drury,  for  plaintiff.  Arthur  O.  Boiler,  Hen- 
ry A.  Shnte^  and  John  B.  H,  Frlnk,  tm  de- 
fendanta 

PIKB^  J.  1.  Upon  the  facts  appearing  in 
the  case,  the  contract  between  Burke  and 
Gooch  ft  Pray  was  a  New  Hampshire  con- 
tract, The  loan  which  Goodt  ft  Pray  made 
to  Buries  was  In  eouddentlon  of  his  sale  of 
bricks  to  them  at  a  price  $l,0GO  below  the 
market  value.  They  **would  not  have  made 
the  loan  but  for  the  contanporaneous  pur- 
chase of  brick  at  this  low  prices**  The  un- 
derstanding that  the  payments  upon  the 
noto  were  to  be  made  In  Mcfc,  which  gave 
rise  to  Burke's  hope  or  expectation  of  secure 
big  trade  from  Gooch  ft  Pray,  formed  no 
part  of  the  consideration  of  the  loan.  Tbt 
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note  vu  payable  In  money,  and  tbsn  was 
oothloff  In  Its  termi  from  trblch  sncb  an  nn- 
dentanding  could  be  gatiiered.  Tbe  adran- 
tafe  resolting  from  this  sale  was  a  $1,000 
tKmns  wtalcb,  as  a  nsarlons  paTment,  should 
be  applied  as  ot  the  date  of  the  note  In  re< 
ductlon  of  the  principal  thereof  (Pub.  St.  C; 
206,  I  S),  unless  Burke's  right  to  the  appll- 
catlmi  does  not  pass  to  his  assignee  in  In- 
solvency. 

TbB  purpose  ttie  leglslatun  In  enacting 
chapter  201  of  the  Public  Statutes  was  to 
proTide  tar  the  relief  of  insolTent  debtors, 
and  to  inaure  an  equitable  distribution  of 
their  estates  among  thdr  crediton.  1^  its 
terms  all  itf  the  "debtor's  property  not  ex- 
empt  from  attachment^  ^sses  under  the  as- 
signmeat  The  right  to  sue  for  usurious  pay- 
mente  Is  not  included  within  the  nempticm, 
and  the  inquiry  Is  whether  such  a  ri^t  is 
"property'*  within  the  meaning  of  the  stat- 
ute, so  that  It  paans  by  virtue  of  the  as- 
signment to.the  assignee.  A.  right  to  sue 
for  a  usurious  pajrmmt  Is  a  chose  In  actloo 
upon  which  Judgment  Is  as  readily  obtain- 
able as  upon  any  debt  It  may  be  a  snb- 
stantlal  part  at  the  debtor's  estate,  the  col- 
lection of  which  may  materially  increase  the 
assets  from  which  the  creditors  must  be 
paid.  It  Is  as  useful  and  as  avanable  to  the 
assignee  as  any  othw  debts  that  may  be  due 
to  the  estate.  It  certainly  Is  "property" 
within  the  common  acceptation  of  the  word, 
and  appears  to  have  been  Intended  by  the 
l^slature  to  pass,  witib  other  choses  in  ac- 
tion, to  the  assignee  of  tiie  debtor's  estate. 
Although  this  right  to  sue  to  personal  In  Ito 
natun  (Gathwcole  v.  Toung,  61  N.  H.  121, 
128;  Bank  v.  Sinclair,  60  N.  H.  100,  109; 
Savage  v.  Fox,  Id.  17;  ladd  v.  Wlggln,  85 
N.  H.  421,  «EQ),  It  doea  not  die  with  the  pet^ 
son,  but  survives  to  his  representatives 
(Steele  v.  Franklin,  6  N.  H.  87^,  and  may  be 
assigned  so  as  to  pass  to  the  assignee  (Tor^ 
dan  V.  Ginen,  44  N.  H.  424.  436>>  Under  a 
similar  statute  of  tnsolvem^  It  has  been  held 
in  Massacbusetta  that  13ie  insolvent  debtor's 
right  to  sue  for  the  nsnrlous  payment  passes 
to  his  assignee.  Gray  v.  Bennett,  8  Mete. 
(MASS.)  022;  Outlar  v.  Bubler,  4  Gray,  688; 
Tamplin  v.  Wentworth,  99  Mass.  88.  l^e 
bonus  of  $1,000  resulting  txom  Bute's  sale 
of  brick  ahould  be  credits  upon  tiie  defend- 
anta'  loan  as  of  the  date  when  the  note  was 
made. 

2.  The  |2,000  ahould  not  be  applied  to  the 
payment  of  tbe  note.  Xo  privity  of  contract 
between  Gooch  ft  Pray  and  Burke  arose  In 
consequence  at  the  Indorsement  <tf  the  quali- 
fied acceptance  upon  Sanborn's  onto.  In  ef- 
fect It  was  simply  a  refussl  to  acc^t  the 
order  according  to  Ita  tenor,  and  became  a 
pn^Kwittcm  to  Burke  to  credit  him  <m  his 
note  with  the  sum  named.  Instead  of  paying 
it  aa  the  order  apedfled.  6uzkO*s  uamat  to 
this  proposition  was  essoitlal  before  any  ob^ 
Uflatlm  arose  on  the  part  of  Gooch  ft  Fny 


to  ptij  ttie  oMer  aa  pwyoacd.  It  doea  not 

sppear  that  Baxke  ever  assented  to  thtfr 
proportion,  and  the  oriet  most  be  regarded 
as  though  no  acceptance  had  been  Indorsed 

thereon. 

8.  The  last  three  Items  In  flie  mor^sgees* 
charges  were  prc^eriy  allowed,  and  the  ex- 
ceptlon  thereto  Is  overruled.  They  were  In- 
curred In  ttM  Improvement  of  the  yard.  In 
abB(4ate  good  faith,  by  Sanborn,  under  the 
beUef  that  the  title  he  had  obtained  from 
tbe  mwtgagees  was  a  valid  me  @  Washb. 
Real  Prop.  [4th  Ed.]  22$,  and  the  Im^ove- 
mente  correspondingly  Increased  the  value 
of  the  inoper^.  The  party  who  seeks  to  re- 
deem Is  not  the  mortgagor,  but  his  assignee 
in  Instdvency.  When  he  redeems  it  will  not 
be  to  bolA  the  propnty  as  the  mortga^r 
mi^t  wish  to  doh  but  to  convert  It  Into 
monetf  aa  a  part  ot  the  debtor's  estate.  Pub. 
Si  c.  201,  f  20.  By  so  doing  he  win  naturally 
receive  back  the  amount  tit  the  disputed 
charges  In  the  Increued  price  which  the 
pn^erty  will  bring,  and  those  who  are  oitl- 
Itod  to  ttie  asseta  of  ttie  estate  win  therAy 
receive  all  that  they  would  have  received 
had  no  such  Improvementa  been  made:  Case 
discharged. 


OHASa,  3^ 
cnrred. 


did  not  sit  The  others  coa- 


(•»  N.  H.  SM> 

OCDWOBTH  «t  si.  V.  BOSTWIOK  st  aL 

(SuiBwme  Omrt  of  New  HanipaUrak  Gfaftoa. 
March  17,  1890.) 

BUXLDIHa  0ONTRA0TS-4nBCONTRACT0E*B 
LIKN-^ATHBNTS  TO  PRINCIPAIj 
CONTRACTOR. 

1.  Pub.  St  e.  14L  M  10.  13.  provide  that  a 
building  contractor  Bball  have  a  lien  on  the  prop- 
erty for  labor  and  materials,  and  that  a  anbcoD- 
tractor  ahaU  have  "the  same  lien,"  provided  he 

Sres  notice  In  writing  to  the  owner,  etc  HtUd^ 
at  the  subcontractors  Um  is  the  same  as  that 
of  the  principal  contractor,  both  as  to  amoont 
and  as  to  the  pnverty  to  whldi  it  attaches,  and 
cannot  be  enforced  against  the  owner  when 
there  is  nothing  doe  ihe  principal  contractor. 

2.  Pab.  St.  c.  14L  fl  IB,  16,  provide  that  a 
fobcontractor  shall  have  the  aam*  lien  as  the 
principal  ooatractor,  provided  he  glTes  Aotioe  to 
the  owner,  and  that  the  owner  shall  retain  a  snf- 
fideat  sum  to  pay  the  subcontractor.  Held,  thtt 
a  gratnitons  payment  by 'the  owner  to  the  ^nci* 
pd  contractor  of  a  sum  not  doe,  after  notice  of 
Uea  by  the  subconttaeUv,  did  not  give  the  sob- 
ctmtractor  ai^  rights  he  woold  not  have  had  If 
the  payment  had  not  been  made. 

Action  by  CudwOT^  ft  Moyes  against  Bost- 
wlck  ft  Turner  and  another.  Oase  dischar- 
ged. 

Assumpsit  to  csiforoe  a  subeontraetors'  Uen. 
Facta  found  1^  a  refnee:  Bostwlft  ft  Tur- 
ner, the  contractors,  employed  the  plalntUb 
to  erect  a  building  upon  land  of  tbe  linwrock 
National  Bank.  There  was  never  anything 
due  to  the  principal  contractors.  After  no- 
tloe  of  the  aabeontractors'  eialn^  Oa  vwnet. 
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u  an  iccammodaUon,  and  not  becuiie  It  was 
dm  under  the  contnct,  paid  the  principal  cath 
tiaetora  «20a 

Bingham.  Mitchell  &  Batcbellor  and  Oewge 
H.  Bingham,  for  plaintiffs.  James  W.  Rem- 
lek,  for  defiendant  Llmerock  Kat.  Bank. 

POASI^S.  J.  "If  a  perBon  shaU  •  •  • 
perfcnrm  labor  or  furnish  materials  *  *  ^  flnr 
erecting  a  house  or  other  buildings,  *  *  • 
by  virtue  of  a  contract  with  the  owner  there- 
of, be  shall  have  a  lien  thereon."  Pub.  St. 
&  141,  i  10.  "U  a  person  shaU  •  •  •  par- 
form  labor  or  furnish  materials  •  *  •  tor 
any  of  the  purposes  specified  In  the  three 
preceding  sections,  by  virtue  ot  a  contract 
with  an  agent,  contractor,  or  sub-contrutor 
of  the  owner,  he  shall  have  the  same  Uen  as 
provided  In  said  sections,  provided  he  gave 
notice  In  writing  to  the  owner  or  person  hav- 
ing charge  of  the  property."  Id.  |  IS.  "Any 
person  giving  notice  as  provided  In  the  two 
preceding  sections,  shall,  as  often  as  once  in 
thirl7  days,  fnmlsh  to  the  owner  or  person 
having  charge  of  the  proper^  on  whidi  the 
lien  is  claimed*  an  aocoont  In  writing  of  tha 
labor  performed  or  materials  furnished  dur- 
ing the  thirty  days;  and  the  owner  or  person 
In  charge  shall  retain  a  sufficient  sum  of  mon- 
ey to  pay  such  claim,  and  shall  not  be  liable 
to  the  agent,  contractor,  or  sub-contractm 
tiier^or.  unless  the  agent,  contractor,  or  sub- 
contractor shall  first  pay  It**  Id.flB.  Do  the 
words  "the  same  lien,"  as  need  in  section  13, 
mean  the  lien  by  virtue  of  the  principal  con- 
tract, or  an  independent  lien  for  the  sum  due 
under  the  subcontract,  or  the  value  o£  the  lap 
bor  and  materials  furnished?  If  the  latter  Is 
the  true  constroctlon,  section  13  should  read, 
like  Uen."  If  the  subcontractor's  lien  U 
for  the  value  of  what  he  has  put  Into  the 
buUdlng,  It  Is  not  the  same  Uen,  although  It 
is  of  like  kind.  Secticm  16,  which  was  a  part 
of  the  original  snbcontractor's  Uen  law  in  this 
state  (Laws  1871,  c.  1).  affords  further  evi- 
dence at  l^sladve  Intention.  It  provldea 
that  the  owner  shall  retain  a  sufficient  smn  td 
.  pay  the  subcontractor,  and  diaU  not  be  liable 
to  the  prindpal  contractor  therefor.  To  re* 
tain  la  to  keep  In  possession  or  hold  btuk;  that 
Is,  the  owner  Is  to  hold  back  from  the  princi- 
pal CMitractrar  the  amount  due  the  subcon- 
tractor. He  cannot  retain  that  which  he  does 
not  possess.  The  provision  that  under  these 
circumstances  the  owner  shall  not  be  UaMe  to 
the  principal  contractor  for  tlie  amount  re- 
tained, unless  the  latter  pays  the  snbcontract- 
er,  most  relate  to  a  fond  beUnglnc  to  ttie 


amtraxiar  but  for  the  subcontractor's  Uen. 
Th»  atatemeat  that  the  owner  "shall  not  be 
liable  to  the  *  •  •  contractor  *  *  • 
therefor  unless  the  •  •  •  contractor  •  •  • 
ShaU  first  pay  it.**  impUes  that  If  the  con- 
tractor does  first  pay  It  the  own^  shaU  be 
liable  to  him  for  the  sum  retained.  Statutes 
which  subject  the  owner's  property  to  Uent 
created  by  the  act  of  the  contractor  so  far  In- 
terfere with  proprarty  rights  that  they  have 
been  declared  unconstitutional  by  the  courts 
of  several  states. ,  It  cannot  be  held  that  so 
bnrdenscHne  a  law  has  been  enacted,  unless 
expressed  In  unequivocal  terms.  In  those 
states  where  such  a  Uen  exists.  It  Is  expressly 
created  by  statute.  In  Massachusetts  the 
statute  Is  that  the  subcontractor  "shall  have 
a  Uen  *  *  *  to  secure  the  payment  of 
the  debt  so  due  to  him."  Pub.  St  c  191.  i  1. 
In  Maine  he  has  a  Uen  for  laboi;  etc.,  "to  se- 
cure the  payment  thereof.*'  Rev.  St  c.  91,  fi 
80.  In  Michigan  the  statute  which  was  held 
to  be  unconstitutional  contained  the  same  pro- 
vision, and  also  provided  that  the  Uen  could 
not  be  affected  by  any  agreement  between  the 
owner  and  principal  contractor.  Acts  1887, 
Ka  270;  John  Spry  Liunber  Co.  v.  Sault  Sav. 
Bank,  Loan  A  Tmst  Co..  77  Mich.  190,  48  N. 
W.  77&  In  Minnesota  the  subcontractor  has 
a  Uen  to  secure  the  contract  price  or  value 
(Gen.  St  18M,  c.  90,  {  6339);  and  Ui  Indiana 
"to  the  extent  of  the  value  of  the  labor,  etc. 
(Bums'  Bev.  St  18M,  c.  86.  |  72S6).  The 
case  of  Lawson  v.  ElmbaU.  68  N.  H.  54».  38 
AtL  380;  does  not  dedde  tlie  question  now  un- 
der consideration.  It  may  be  that  npon  the 
tacts  In  that  case  the  question  might  have 
been  raised,  although  even  that  is  not  entire- 
ly <dear.  But  the  question  was  ndt  discussed 
hy  counsel,  nor  referred  to  In  the  opinion  of 
tlie  court  The  stetute  gives  the  subcontract- 
or the  same  Uen  that  the  principal  cmtractor 
has,  and  nothing  more.  Both  as -to  amount 
and  the  property  to  which  It  attaches,  It  is 
limited  by  what  the  princ^ial  eontractm  ooold 
enforce  against  the  property. 

The  owner  paid  Bostwick  ft  Tomer  (200 
after  notice  ot  the  plaintiffs'  Uen.  This  was 
not  paid  became  It  was  due.  but  mnely  as  an 
accommodation.  As  there  was  nothing  due, 
there  was  no  Uen.  The  gratuitous  paymmt 
by  the  owner  to  the  contractor  cannot  operate 
to  give  the  subcontractor  any  right  that  he 
would  not  have  had  It  the  payment  had  not 
been  made.  The  plaintiffs  are  entitled  to  a 
Judgment  against  Bostwick  ft  Toin^,  bat  not 
to  a  Uen  <m  the  property  «t  tlia  bank.  Cast 
discharged.  AU  coueorred. 
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W  N.  H.  6E«) 

ATTOBNBY  GBNUTRAL  ex  rsL  PBARSaN  t. 

FOLSOM. 

(Sapreme  Oourt  of  New  Hamiwhiie.  Bockloff- 
ham.   July  28.  1889.) 

TOWN  HBBTINO— CLOGINO  POLLS— RBCBPTICHI 
OF  BALLOTS. 

1.  The  time  for  closing  the  polla  at  a  town 
meetiog  ii  left  to  tiie  voters  themselTes,  and, 
when  their  discretuoa  is  reasonably  exercised,  It 
Is  a  limitation  and  regnlatlon  required  In  the  ex- 
ercise of  the  rights  of  snffrage,  against  which  no 
elector  has  ground  (or  camplaint. 

2.  Where  a  town  meeting  had  properly  voted  to 
dose  the  poQs  at  4  p.  m.,  instead  of  6  p.  m.,  ai 
customary,  and  after  the  bolls  were  closed  a  voter ' 
waa  allowed  to  pass  Within  the  goard  rail  and  de- 
poidt  his  vote,  Its  reception  was  wioneons,  not  on- 
V  because  the  polls  were  dosed,  bat  under  Laws 

c.  17,  i  18,  iffoviding  that  after  dosing 
&e  polls  at  a  town  election  the  ballots  shall 
be  eonnted  the  moderator,  who,  with  tiie  dec- 
tlon  offlcai,  shall  •l<ni«  be  withbi  the  gmud  rail. 

Quo  warranto  by  the  attorney  general,  on 
the  rdatlon  of  one  Pearaon,  against  Edward 
8.  F<dwm.  Informaldon  granted. 

Information  In  the  nature  ot  a  quo  mr- 
ranto  to  determine  the  right  of  the  defendant 
to  the  office  of  superrtsor  of  the  check  list  for 
the  town  of  Bpplng.  Facts  agreed:  At  the 
biennial  meeting  of  the  town  in  November, 
1898,  which  was  opened  at  10  o'dock  a.  nu, 
the  polls  were  declared  closed  by  the  mod- 
erator at  about  4  o'clock  In  the  afternoon,  tn 
accordance  with  a  vote  then  duly  passed,  and 
the  election  officers  began  the  work  of  assort- 
ing and  counting  the  ballots.  For  a  short 
time  before  this  no  ballot  had  been  offered. 
At  the  other  biennial  meetings  hdd  In  the 
town  since  1892,  the  polls  were  doted  at  6 
o'clock  p.  m.  About  an  hour  after  the  polls 
were  closed,  while  the  offlcras  were  still  en- 
gaged in  assorting  and  counting  the  ballots, 
and  before  they  had  learned  the  results,  a  le- 
gal voter  of  the  town,  who  bad  been  tempo- 
rarily absent,  and  had  Just  arrived  at  the 
meeting,  was  allowed  to  vote,  notwithstand- 
ing the  protest  of  one  of  the  ballot  inspectors. 
He  voted  for  the  defendant  for  supervisor. 
No  other  ballot  was  received  after  the  polls 
were  dosed.  The  result  of  the  ballot  ft>r 
third  snpprvlsor  was  a  tie,  one  of  the  relators 
and  the  defendant  each  having  180  rotes. 
The  moderator  declared  that  there  was  no 
choice  for  this  office.  The  meeting  was  ad- 
journed to  a  later  date,  when,  upon  a  ballot, 
the  defendant  received  a  plurality  of  the 
Totes  cast,  and  was  duly  declared  elected  to 
tb*  office.  He  has  taken  the  oath  of  office 
and  entered  upon  Vbe  discharge  of  its  duties. 

Bdwln  Q.  Eastman,  Atty.  Glen.,  for  plain- 
tiff. John  T.  Bartlett,  for  defendant 

BLODGEirr,  a  J.  Ouvter  7a  Laws  188T, 
rtlattng  to  tbe  manner  of  omdnctiiif  Sec- 


tions, proTldea  (section  diat  "Immediate 
after  tbe  polls  are  dosed  the  ballots  shall  he 
examined  and  the  Totes  •  •  •  shall  be 
counted  hj  the  moderator,  In  fhB  presence  at 
the  town  deric  tbe  sdectniai,  and  the  other 
election  officers  herein  proTtded":  ttat  **the 
conntlng  shall  be  public,  bat  within  the  gnard- 
rall  and  shall  not  be  adjotimed  nor  postponed 
until  it  shall  have  been  completed";  and  that 
while  the  ballots  are  being  counted  "only  the 
aforesaid  cheers  shall  be  allowed  within  said 
Indosnre."  The  Issue  raised  by  the  tecti 
turns  npon  tbe  legallly  of  the  single  ballot  In 
questlou,  under  the  abore  statute;  and  the  Il- 
legality relied  upra  is  that  sal^ect  to  ptO' 
test,  the  voter  was  admitted  within  the  guard 
rail  and  cast  the  ballot  after  the  polls  bad 
been  dosed,  and  while  the  ballots  were  being 
counted.  All  of  these  acts  are  manifestly  in 
plain  Tfolatton  of  the  statute,  and  sabv««lve 
of  Its  pnrposesi  and  no  question  of  their  ex- 
istence Is  raised.  If  tbe  dosing  of  the  polls 
waa  within  the  anthorltr  <tf  the  meeting.  In 
many  of  the  states  there  are  statutory  pro- 
visions prescribing  the  time  when  the  polls 
shall  be  closed  at  elections,  but  in  this  state 
no  such  provision  exists,  except  In  the  case  of 
dtles.  Hot  is  authority  cuiferred  upon  any 
town  official  to  fix  such  time.  Pub.  St  c  42. 
IS;  HIU  V.  Goodwin,  56  N.  H.  441.  447.  The 
regulation  of  that  matter  Is  therefore  neces- 
sarily left  to  the  voters  themselves;  and  when 
their  discretion  is  fairly  and  reasonably  ex- 
erdsed,  as  it  appears  to  have  been  In  the 
present  case,  the  time  fixed  by  them  must  be 
regarded  as  one  of  the  reasonable  and  neces- 
sary regulations  and  limitations  required  In 
the  primer  exsrdse  of  the  right  of  suffrage, 
against  which  no  elector  has  any  conatltntlon- 
al  or  othtx  right  to  comiMain.  In  New  Bug- 
land  town  meetings  the  voters  are  the  sov- 
ereigns, and  their  will,  when  duly  expressed. 
Is  sapreme.  Finding,  as  we  do,  that  the 
polls  were  legally  dosed,  the  relator  is  enti- 
tled to  prevaiL  The  moderator  not  only  had 
no  right  to  receive  the  protested  ballot  be- 
cause the  polls  had  been  dosed,  but  also  be- 
canse  it  was  cast  while  the  ballots  were  be- 
ll^ coonted.  and  by  a  party  within  the  guard 
rail.  True,  the  effect  was  not  to  invalidate 
the  election  generally  (for  the  rule  every- 
where obtains  that  an  dection  Is  not  to  be  set 
aside  and  declared  void  merely  because  of  Il- 
legal votes  whldi  do  not  change  the  result), 
but  tills  Is  immaterial,  because  it  afflrmativdy 
appears  tliat  the  effect  of.  the  acts  complain- 
ed ot  was  to  diange  the  result  of  the  election 
as  to  the  contesting  rdator,  and  to  his  preju- 
dice; and  tiiat  Is  enough  for  the  present  pur- 
pose. Judklns  V.  Hill,  00  N.  H.  140,  142,  and 
anthorltles  dted;  Prince  v.  SkilUn,  71  Me. 
861,  dted  in  People  v.  Bates,  83  Am.  Dec 
760,  note.  Information  granted.  AH  coocor- 
led. 
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m  N.  H.  67S) 

PAOB  T.  BiliDBBDOB  PUBLIC  LIBB&BT 

(Snpreme  Ooart  of  New  Hampdrinu  Botikhic- 
ham.   July  28^  1899.)  ' 

WILU-8PBCinO  LBGACIES— CONTRIBUTION— 
BLEOTIOM. 

1.  Where  teetitor  d^rised  to  hU  wife  and 
brother  each  a  hooae  and  contents,  aod  provided 
that  if  bia  estate,  othar  than  the  property  bo 
dcTiaed,  and  a  legacy  kItoi  to  the  wife,  shoold 
not  be  (nrifideDt  to  pay  nil  debts  and  general  leg- 
adea  in  full,  radi  k^Bclea  dutold  be  paid  pro 
zata,  the  devisea  of  the  honaea  and  contenta,  oe- 
Ing  vedfic,  wera  not  liable  to  contribation  to  pay 
general  legadea. 

2.  Where  a  testator  devised  a  peconlaiy  legacy 
to  hta  wife,  to  be  paid  from  secailtiefl  to  be  ae- 
lected  by  her,  or  the  realdanm  of  hla  estate  after 
paying  debta  and  legadea,  and  the  widow  died 
soon  after  the  testator,  without  having  made  any 
election,  sadi  election  being  personal  with  her, 
ha  hdn  were  not  entitled  to  maka  it,  and  were, 
therefore,  entitled  to  take  only  ondar  the  reaJda- 
aiy  danae. ' 

BUI  by  one  Page,  administrator,  against  the 
SIdiedge  Public  Library  Asaodatlon  and  an- 
other, for  the  constmctlon  of  the  wills  of  Mary 
E.  and  HaroeUns  Bldradge.  Case  disdiarged. 

Bill  ta  eqnlty  praying  tor  the  conatmctlon 
of  the  irlUs  of  Maty  B.  nnd  Marcellus  El- 
dredge,  liary  B.,  the  wUb  of  Uarcdlua,  was 
iiliconsclona  at  the  time  of  her  husband's 
death,  and  died  In  a  few  honrs  thereafter, 
without  raining  consdousneBa.  They  left 
jio  .dtlldren.  Mary  B.  left  a  will  giving  her 
whole  j/tofferty  to  Marcellus.  Marcellus  left  a 
win,  the  sectmd  danae  txt  wUch  reads  as  fol- 
lows: *fPo  my  said  wife,  Mary  B.  Bldredge.  I 
glre  and  bequeath  stock  a,  bonda,  notes,  and 
other  securities  such  as  ibe  may  select  and 
choose  oat  at  and  from  my  estate  at  my  de- 
cease of  the  par  or  face  value  of  one  hundred 
and  fifty  thousand  dollars  (9150,000),  regard- 
teai  ct  llieir  maricet  value;  and  the  legacies 
herdnafter  mentioned  and  given  are  not  to  be 
paid  nnta  this  bequest  to  my  said  wife  Is  fully 
satisfied  and  paid."  By  the  first  dause  of  his 
wtn  he  gave  his  wife,  and  \xjr  the  fifth  clause 
his  brother,  each  a  bouse,  with  all  Its  furni- 
ture. '  By  the  tiiiid,  fourth,  sIxQi,  seventh, 
el^Oi,  ninth,  tenOi,  and  ^venth  dauses  he 
gave  various  persons  legacies  amounting  in 
the  aggregate  to  $100,000.  In  the  twelfth 
dause  he  provided  that  if  his  estate,  other 
than  the  bouses  and  their  contents  given  to 
his  wife  and  brother  and  the  U^cy  given  to 
his  wife  In  the  second  clause,  should  not  be 
snflicient  to  pay  his  debts  and  general  legades 
in  fun,  then  these,  legacies  should  be  paid  pro 
lata.  By  the  thirteenth  clause  he  made  his 
wife  residuary  legatee,  and  by  the  fourteenth 
the  executrix  of  his  wllL  Marcellus'  estate  is 
not  suffldenl^  aft»  taking  out  the  most  valu- 
able securities  of  which  be  died  possessed,  of 
the  fftce  or  par  value  ot  $150,000,  to  pay  hla 
debts  and  general  legades  In  f  ulL 

Page  ft  Bartiett,  for  plaintiff.  John  S.  H. 
PzlBk,  CorMendanti  Cbase  Home  and  oOhei, 


Dickson  ft  Knowles,  for  defendants  Susan  A. 
Bryam  and  otliera.  Hubert  A  Cbqpln,  for 
defendants  Antoinette  H.  HwinMin  and  others. 

TOUNO,  J.  The  legacy  which  Mary  B. 
gave  to  her  hnaband  lapsed.  It  Is  a  general 
rule  that  a  l^[»cy  ia  ertlngulshed  by  tbe  death 
of  the  legatee  In  tbe  lifetime  <A  the  testator, 
and  no  facts  appear  which  make  this  case  an 
exertion.  The  devises  of  real  and  bequests 
of  personal  estate  whk^  Marcellus  made  bis 
wife  and  brother  In  the  first  and  fifth  clauses 
of  his  will  are  specific,  and  it  la  tbe  general 
rule  that  a  spedflc  bequest  or  devise  la  not 
llaUe  to  contribute  to  make  up  defldendea  In 
the  assets  available  to  pay  general  legades. 
In  this  case  the  will  not  only  does  not  charge 
them  with  tbe  payment  ot  these  le^cades,  but 
ezpresBly  exempts  them  from  audi  liability. 
Tbe  construction  of  a  will  Is  the  ascertainment 
of  the  testator's  intention,  and  this  Is  to  bo 
gathered,  not  alone  from  the  words  of  the 
particular  dause  under  consideration,  but 
from  the  language  of  the  will  as  a  whole,  read 
In  the  light  of  all  the  surrounding  drcum- 
stances.  Rice  v.  Sodety,  56  N.  H.  191,  204; 
KImbaU  v.  Lancaster.  60  N.  H.  261,  273;  Ken- 
nard  v.  Eennard,  63  N.  H.  308,  310;  Bills  v. 
Putnam,  64  N.  H.  6S4,  561,  IS  Atl.  1S8;  KIm- 
baU V.  Sodety.  65  X.  H.  130,  150,  23  Atl.  88. 
86;  Bdgerly  v.  Barker,  68  N.  H.  434,  447,  31 
AtL  900;  Thyng  v.  Lane  <N.  H.)  43  AtL  616. 
It  Is  apparent  from  reading  the  whole  will 
that  Marcellus  did  not  Intend  that  bis  wife 
should  take  undw  the  seoond  clause  If  bis  es- 
tate was  sufficient  to  pay  all  his  debts  and 
legacies  in  full.  The  effect  of  the  second  and 
thirteenth  clauses,  taken  together.  Is  to  give 
his  wife  tbe  right  to  elect  to  take  either  such 
of  his  securities  of  the  face  value  of  $150,000 
as  she  might  select,  or  his  whole  estate  char- 
ged with  the  payment  of  his  debts  and  legaf 
des.  The  only  occasion  for  Inserting  the  sec- 
ond dause  was  to  guard  against  the  contin- 
gency of  hla  estate  proving  Insufficient  to  give 
his  wife  as  much  aa  he  desired  her  to  have 
and  to  pay  the  other  l^des  in  full.  If  she 
elected  to  take  imder  the  second  dan^e,  ahe 
would  have  to  return  an  inventory,  select  sudi 
securities  as  she  desired,  and  settle  an  account 
of  her  administration  of  tbe  estate;  and,  if 
she  failed  to  do  this,  she  would  take  under  the 
thirteenth  clause.  Since  Mary  B.  was  un- 
consdouB  from  the  time  of  ber  husband's 
death,  and  could  not  elect,  the  question  is  rais- 
ed whether  this  right  to  dect  Is  personal,  or 
whether  it  descends  to  ber  repiesentativo. 
This  does  not  differ  In  prlndple  from  the 
question  which  would  be  raised  if  Mary  B. 
were  Insane,  or  If  she  had  died  before  elect- 
ing to  waive  the  provlslona  of  the  will  and 
take  her  rlghta  under  tbe  statute.  In  both 
cases  It  has  been  held  that  the  rij^t  of  elec- 
tion Is  personal.— In  tbe  case  of  an  Insane  wid- 
ow that,  while  the  courts  have  power  to  make 
fliis  dectton,  they  will  only  ezerdse  it  for  the 
wldoir*a  bui^  and  wrt  for  ths  benefit  of  her 
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(N.B. 


estate  {Penliallow  t.  Kimball,  61  M.  H.  SDO); 
aod  In  tbe  caae  of  a  widow  Aytag  before  die 
had  dected  to  waive  the  proTlsloiw  of  a  win 
and  take  her  rlghti  under  the  atatntea,  tiiat 
tbla  right  to  elect  to  penonal;  and  does  not 
descend  to  her  repreaentatlTes  (Shermaa  t. 
Newton,  6  Gray,  SOT).  Since  this  right  ts  per- 
Bonal,  It  follows  that  it  does  not  descend  to 
the  heirs  at  law  of  Mary  E.;  so  they  do  not 
take  the  legacy  given  h»  In  the  second  clanae 
of  Uarcellus*  will,  hut,  under  the  thirteenth 
clanse.  take  the  estate  charged  with  the  pay- 
ment of  hlB  debts  and  legacies.  Oum  dlih 
charged.  All  concurred. 


(B»N.  H.  UT) 

WUITNUK  T.  BIGKFORD. 

(Sivremc  CSoort  of  New  Hampshire.  Grafton. 
March  17*  188S.) 

DBBD8-0ON8TRU0TI0M— DB8CBIPTH»I. 

A  deed  which  recited  that  It  conveyed  to  the 
grantee  "all  tbe  folIowinK  portions  of  the  said 
Eomeatead  farm,"  followed  6y  a  description  of  a 
tnct  not  Indoded  In  sadi  homeateed  farm,  does 
not  agtsmtm  to  conTey  aodi  last-described  tract. 

Trespasa  by  Daniel  Whitney  against  John 
Bi.  BlcUocd.  JndgmoU  for  defendant 

The  land  In  dispute  to  described  as  "those 
parts  of  gwe  lots  No.  9,  range  S  west,  and  No. 
5,  range  S  east,  lying  westerly  of  the  'Wa^ 
Utce  Hill  Road,'  so  called.  In  Franconla."  The 
plaintiff  claims  tlQe  by  prescription  and  un- 
der a  deed  from  the  New  Hampshire  Iron  Fac- 
tory Company,  execnted  February  25,.  1857. 
Hie  deed,  after  describing  certain  mill  prop- 
erty and  a  pOTtlon  al  the  "Homestead  Faroi,^ 
80  called,  in  Franconla,  westH-ly  of  tbe  main 
road,  contains  the  following:  "Also  the  fol- 
lowing described  portions  of  said  homestead 
farm  lying  easterly  of  the  main  road,  via.: 
Tbe  lot  sltoate  on  said  road  between  title  es- 
tate of  Elder  Nathaniel  K.  Oeorge  and  land 
of  half  an  acre  or  thereabouts  tn  extent,  which 
tbe  Iron  factory  company  aforesaid  conveyed 
to  one  BabGO<^  a  tailor,  in  the  year  1865. 
^Iso  all  the  land  lying  easterly  of  tbe  estates 
of  said  Babcock,  GcOTge,  and  others,  and  ex* 
tending  southerly  to  land  set  off  to  Sabln  How- 
land;  thoue  on  the  leveral  conrses  of  the 
land  set  off  to  said  Rowland,  Amos  Brooks, 
Lydla  A.  Oolby,  Woolaon  and  brothers;  and 
thence  on  a  similar  course,  as  the  same  la 
staked  out,  to  a  point  on  the  *Oommon  Land,* 
so  called,  fifteen  feet  Botitherly  of  the  south- 
westerly comer  of  tbe  shed  or  warehouse  be- 
longing to  the  stores  of  said  iron  factory  com- 
pany, now  occupied  by  Spooner  and  Sdson. 
Also  all  the  land,  with  the  bam  and  other 
bnlldlngs  thereon,  situate  between  the  point 
last  named  and  had  appurtenant  to  the  two 
dwelling  houses  set  off  to  William  O.  Carlton, 
and  Indnding  the  land  lying  easterly  of  said 
bam  and  other  buildings.  Also  the  tavmi 
hoos^  wttb  Oe  bam  and  other  outbcdUllngs 


iqipnrtenant  to  said  tavern  house,  with  Oie 
land  nnder  and  adjolnhig.  Also  tbe  lot  of 
land,  containing  one  acre  and  thirty-three 
rods,  set  off  to  WlUlam  O.  Carlton  aforesaid. 
Also* all  the  land  lying  easterly  of  the  alx 
dwelling  hoTues  (situate  southerly  of  said  tav- 
ern house)  and  the  land  appurtenant  thereto, 
and  westerly  ttf  the  lot  last  abore  described, 
being  a  portion  of  tbe  lot  of  <me  hundred  and 
tixty-three  rods  set  off  to  Jaim  Squire,  the 
westerly  line  thereof  commencing  at  tbe  north- 
westeily  comer  of  land  set  off  to  O.  &  F.  J. 
Eastman  A  Co.,  and  thence  running  north- 
westerly to  a  bend  In  the  brook,  on  a  stnUght 
Hne  ranging  with  tbe  fence;  thence  on  the 
course  of  said  brook  to  a  large  elm  tree; 
thence  sonthwesterly  to  the  northwesterly  cor- 
ner of  tbe  'Moore  House,'  so  called;  thence 
by  the  northwesterly  end  of  said  house  to  the 
main  road,  but  reserving  to  the  owners  and 
occupants  of  said  house  the  right  of  way  ten 
feet  hi  width  next  northwesterly  of  said  house 
fran  the  main  road  to  tbe  Und  In  rear  of  said 
hous&  Also  the  two  lota  of  land  set  off  to 
Johnson  Qolmby  and  WflUam  B.  Aldrlcb. 
Also  all  the  land  lying  nortlieasterly  of  the 
several  parcels  set  off  to  Willhun  O.  Cariton, 
aa  aforesaid,  of  the  land  appurtenant  to  the 
tavern  house,  of  lands  set  off  to  said  Qt^by 
and  Aldrich,  and  of  land  set  off  to  Oalvln  Aid- 
rich,  not  heretofore  conveyed  by  said  iron  tec- 
tory  company.  Also  the  parcel  ot  land  lying 
southerly  of  the  sawmill  and  northerly  of  the 
estate  late  of  Colby,  aforeaald,  and  of  land  of 
Blake.  But  reserving  so  much  of  the  lazid 
contained  within  the  two  first  above  described 
courses  aa  a  part  of  the  homestead  farm,'  as 
Is  covered  by  the  mill  pond,  and  all  the  priv- 
ileges in  said  pond."  The  land  in  controversy 
and  the  various  tracts  mentioned  in  tbe  deed 
were  located  as  shown  In  the  accompanying 
plan.  Tbe  iron  company  at  that  time  owned 
the  entire  tract  extending  to  the  line  A--B. 
The  homestead  farm,  as  originally  located,  ex- 
tended to  the  Une  C— D. 

Soon  after  obtaining  the  deed,  Whitney  en- 
tered on  and  claimed  to  own  the  whole  by 
virtue  of  the  deed,  and  has  ever  since  claimed 
to  own  it,  and  has  exercised  various  acts  of 
ownersh^  over  tbe  tracts  in  controversy  dur- 
ing the  entire  period;  but  his  posseasioo  and 
occupancy  have  not  been  of  such  a  character 
as  to  give  him  title  by  prescription.  The 
gores  were  not  regarded  or  considered  as  parts 
of  the  homestead  farm  by  the  parties  at  the 
date  of  the  deed.  The  locus  lies  northeasterly 
of  the  set-offs  enumerated  In  the  deed,  and 
had  not  been  previously  conveyed  by  the 
grantor.  The  referee  reports  that,  so  far  as  it 
Is  a  question  of  fact  outside  the  deed,  he  is 
unable  to  find  affirmatively  that  it  was  the 
intention  of  the  iron  company  to  Include  th6 
disputed  tracts  In  tbe  cmv^ance. 

Bingham,  Mitchell  &  Batchellor  and  Drew. 
Jordan  &  Buckley,  for  plaintiff.  Geo^  H. 
Wngham  and  Smltb  &  BkWMb  for  dtfandant 
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•WALLAXm,  J.  The  i^alntlfl  chOms  titte 
to  the  i^miies  In  qnesdon  1^  prescripttoa 
and  by  deed.  The  flndlng  of  the  referee  tliat 
"Wi  poeewitlon  and  occupancy  hare  not  been 
of  mch  a.  character  as  to  stve  him  title  hj 
prescription"  dbqwses  ot  that  claim:  There- 
tan  tbm  only  question  to  be  considered  Is 
whettier  the  deed  to  the  plaintiff  Includu  the 
bud  In  dlipQte.  Hm  deed,  after  describing  a 
portion  of  the  homestead  farm  on  t^  westerly 
Bide  of  the  main  road,  proceeds  aa  follows: 
"Also  the  foDovlnff  portions  of  said  home- 
stead farm  lying  easterly  of  the  main  road, 
ThL,"  and  then  describes  sereral  tracts  of 
land.  The  plalntttf  dalms  title  nnder  one  of 
these  descriptl(His,  wblch  is  as  follows:  "Also 
all  the  land  lying  northeasterly  of  the  sereral 
parcels  set  off  to  WlUlam  O.  Carlton,  as  afore- 
said, of  the  land  appmrtenant  to  the  tarem 
house,  of  lands  set  off  to  said  Qobnby  and 
Aldrich,  and  of  land  set  off  to  GalTln  AIdrl(A. 
not  hevetof  on  conreyed  by  said  iron  factory 
company."  Tha  tenns  of  the  general  clause 
In  the  deed  plainly  expresa  an  Intention  to 
convey  **certain  portions  of  the  homestead 
farm  lying  easterly  of  the  main  road,"  which 
are  apedally  described  In  the  dauses  that  fal- 
low. Tb»  langoags  nsafl  In  the  descxiptlTfl 


part  of  the  deed,  taken  In  its  common  and 
obTlons  sensd,  shows  that  the  general  clause 
applies  to  and  limits  each  of  the  clauses  fol- 
lowing tt,  down  to  and  including  the  one  un- 
der which  the  plaintiff  claims.  There  is  notb- 
hig  to  indicate  that  Ola  clause  Is  an  inde- 
pendent one,  uncontrolled  by  the  general  one 
preceding  It  It  appears  from  the  case  and 
the  accompanying  plan  that  all  the  tracts  of 
land  described  In  the  dauaea  following  th« 
general  one  and  ivecedlng  the  one  under 
whldk  the  plaintiff  claims  title  were  parts  of 
the  homestead  farm  lying  easterly  of  the  main 
road.  This  shows  that  no  faidependent  clause 
had  interposed  to  disconnect  the  general  clause 
from  the  special  one  under  which  the  plaintiff 
claims,  and  free  it  from  the  limitation  that 
the  land  conveyed  must  be  a  part  of  the  home- 
stead farm.  Hie  disputed  premises  lie  north- 
easterly of  the  set-offs  enumerated  in  tlia  deed, 
and  had  not  been  previously  conveyed  by  the 
grantor.  In  these  reqwcts  they  answer  the 
reqnirementa  of  the  deed.  But  they  are  not 
a  portion  of  the  homestead  farm.  Applying 
the  general  principle  applicable  to  the  con- 
Btmctton  of  deeds,  ibat  th»  whole  Instrument 
must  be  construed  together,  and.  If  practicable, 
cOeet  ba  givMi  to  mtxy  pvt  ol  tt  (Fniest  t. 
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Jackson,  B6  N.  H.  8B7).  the  plfttntlff  did  not 
take  the  tend  In  qnestlon  tinder  fb»  deed,  be- 
cause It  falls  to  meet  the  essential  requirement 
that  It  must  he  a  portion  of  the  homestead 
farm.  In  this  Tlew  It  Is  mmecessary  to  con- 
lUder  the  other  quesUoni  raised.  Judgment 
for  the  defendant  All  concurred. 


(69  N.  H.  B87) 

DBLOUCHB  T.  HETROPOLTTAN  XJFB 
INS.  00. 

(Soprme  Court  of  New  Hampihbe.  Strafford. 
Jnlr  28t  1899.) 

VBAUDULBNT  INBURANCB  —  RBCOVKRT  OF 
PRBHIUliS— PAID-UP  mSURANCK-^rFaR 
TO  REINSTATJD— BFFECT. 

1.  Where  plaintifl,  who  was  unable  to  read  and 
write,  WBi  iodaced,  Itj  frandoleot  repreBentations 
of  himrer*8  ag»t,  to  Insure  her  hasbaod's  U£e, 
without  hla  knowledge,  and  aucb  insurance  was 
Toid  under  insurer's  by4aw«,  to  which  the  poli- 
cies were  made  subject,  and.  on  plaintiff's  dis- 
covetins  the  fraud,  she  immediately  notified  in- 
surer, and  demanded  premiums  paid,  she  was 
entitled  to  recover  the  equitable  ralue  of  the  poli- 
dM,  thoui^  Inenrer  was  bound  by  Its  asent's  rm> 
res«itatioiu,  and  the  poltdes  were  Talid  as  to  ft 
since  plalntifl  was  not  bound  to  continue  audi 
Insurance,  and  expose  heteelf  to  possible  litiga- 
tion. 

2.  Where  plaintiff,  Induced  by  false  represeota- 
fitms  of  lusorer's  aseut,  procured  insurance  on 
her  huflband's  life,  without  his  knowledge,  whldl 
was  void  under  insurer's  by-laws,  she  was  not  re- 
quired, on  dlscoTering  the  frand,  and  demanding 
premiums  paid,  to  accept  a  paid-no  policy  for  a 
part  of  the  amount  of  the  ori^nal  Insurance  less 
than  the  amount  of  the  premiums  paid  by  her. 

8.  Where  plaintiff,  procuring  insurance  through 
fnuduleQt  representatiouB  of  insurer's  ag^t, 
whidti  was  Toid  under  its  by-lawB,  resdnded  the 
contract  on  diacoTeriug  the  fraud,  and  brought 
suit  to  recover  premiums  paid  by  h«,  she  was 
not  obliged  to  accept  hiaurer's  offer  w  reinstate 
■uch  insorance. 

Action  by  Amelia  Delouche  against  the 
Metropolitan  Life  Insurance  Company.  Chse 
discharged. 

AMrampslt  to  recorer  the  momy  paid  as 
premlnma  <m  three  policies  In  the  defendant 
company  on  the  life  of  Edward  Delouche. 
Facts  found  1^  a  r^ree.  All  the  p<^cles 
were  for  the  benefit  at  the  plaintiff,  and  i»> 
sued  at  her  request  nw  plalnUff,  who  can 
neither  read  nor  write,  relying  upon  the  rep- 
resentation ot  the  defendants'  solicitor  that 
It  was  permitted  by  the  c(Hnpany,  procored 
ttUa  Insoranoe  on  the  life  of  Bdward  De- 
louche, bw  husband,  -without  his  knowledge. 
The  defOndanta  had  a  by-law  at  the  time 
this  Insurance  was  effected,  which  Is  stUl  In 
force,  that  Insmance  ected  on  the  life  of 
a  pevaoD  without  his  knowledge  and  consent 
wu  Told.  Htn  appUcathms  for  this  Insur- 
ance bU  contained  the  following,  which  the 
person  whose  life  was  Insured  was  supposed 
to  sign:  "The  nndorslgned  hereby  declares 
and  warrants  that  the  repreecntatlona  and 
answers  made  below  and  In  the  examination 
<Hi  the  other  side  are  strictly  correct,  and 
wholly  true,  and  that  they  form  the  basis 


and  become  part  of  the  nmtraet  of  Insurance 
(If  one  be  Issued);  that  any  untrue  answer 
will  render  Vtu  policy  null  and  T<dd;  and 
said  contract  shall  not  be  binding  on  the 
company  unless  upon  Its  date  and  dellTery 
the  Insnred  be  aIiT&  and  In  sound  health. 
The  undwalgned  furthor  agrees  to  be  goTem- 
ed  by  tiie  rules  and  r^mlatlons  ot  the  Metro- 
politan Life  Insurance  Oompany  as  they  now 
exist  or  may  hereafter  be  altered  or  amend- 
ed." The  defendaiits'  soUdtor  In  each  case 
signed  Bdi^ard  D^onche's  name  to  the  appli- 
cation without  his  knowIedgCi  and  he  has 
not  yet  assented  to  It  The  plaintiff,  raying 
on  the  r^resentatlons  made  to  her  by  the 
defendants*  solicitor,  and  believing  that  the 
Insurance  was  Tall^  contlaned  to  pay  ha 
pranlnms  regularly  until  February  S,  189T, 
holding  the  policies  all  this  time,  and  paying 
the  ^emlnms  from  her  m<mey  and  her  hus- 
band's, but  -without  his  knowledge.  In  Oc- 
tober, 1806,  dke  leaAed  of  t3ie  by^w  makli^ 
Insurance  on  ttie  life  of  a  person  without 
hla  knowledge  void,  and  at  once  notified  the 
defendants,  knd  d^nanded  back  her  money- 
The  defendants"  agent  promised  to  InTeetl- 
gate  the  matter,  and-  at  one  time  offered  to 
give  her  a  i»ald-up  ptdlcy  fM  a  part  ot  the 
amount  of  the  original  policies,  and  less  than 
the  amount  she  had  paid  In.  December  9, 
1896,  the  defendants  refused  to>  pay  back  the 
money,  aJod  this  suit  -was  broii^t  January 
18,  1897.  Some  time  In  March',  1807,  the  de- 
fendant offered  to  rdnstate  the  insurance. 
The  policies  have  been  delivered  Into  court 

Fdker  A  Onnnlson,  for  plaintiff.  Bum- 
ham,  Brown  A  Warroi,  for  defendant 

WAUiA^  J.  Both  the  plaintiff  and  the 
defendants  wa«  decelred  by  the  fraudulent 
conduct  of  the  defendants'  agent  By  his 
fraud,  ttie  plaintiff,  an  Ignorant  person,  who 
was  unable  to  read  or  wilt^  was  Induced  to 
procure"  the  policies  of  insurance  upon  the 
life  of  hm  husband  -without  his  knowledge, 
which  were  void  by  the  express  twnu  ot 
one  of  the  company's  by-laws,  to  which  the 
CMttracts  were  made  subject  For  some 
time  die  cwitlnued  to  pay  tho  premiums  as 
they  became  due  upon  the  policies,  belierlng 
them  to  be  good.  By  the  same  means  the 
defendants  were  also  Induced  to  enter  Into 
contracts  whidi  their  by-laws  ai«essly  pro- 
hibited, and  which,  but  for  the  -wrongful  act 
of  th^  agent  tb^  would  not  have  made. 
Although  tJie  defOndanta  did  not  authorise 
or  know  of  the  fraud  of  thedr  agent  In  pro- 
coring  the  contracts  of  Insurance,  yet  they 
cannot  claim  and  enjoy  the  benefits  they 
have  received  under  them  without  making 
themselves  parties  to  the  fraud,  and  with- 
out being  cbargeaUe  with  Its  legal  cmse- 
qnencee.  There  being  no  fraud  Imputed  to 
the  plaintiff,  the  defendants  were  dmrge- 
able  with  their  agent's  knowledge  of  the  sltr 
uatioo,  and  were  bound  by  his  acts.  The 
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poUdM  Inned  ttuvniffh  bis  fnBtnimeDtalltr 
wen  TaJld  and  BvbBiBtlDg  contracts  as 
Bcalnst  the  company  and  In  Caver  of  the  as- 
nired,irho  Innocently  rtiled  npon  the  agenfa 
repreaentations.  But  the  ^alntlff  waa  apt 
boond  to  continue  the  contracts  after  idie 
learned  of  the  fraodulent  means  by  vblch 
they  were  procured,  and  thus  subject  hmelf 
to  Uie  risks  of  an  expenslre  and  nncertaJn 
lawsuit  in  reg&ird  to  them.  She  had  the 
right,  upon  the  discovery  of  the  fraud,  to 
rescind  the  contracts.  Bank  r.  Oregg,  14  N. 
H.  881;  Preaby  v.  Parker,  B6  N.  H.  400;  He- 
Donald  V.  Insurance  Oa,  68  N.  H.  4.  88  Atl. 
BOO;  Insurance  Oo.  v.  Fletcher.  117  V.  8. 
S19,  6  Sup.  Ct  8S7,  29  L.  m  884.  By  de- 
manding of  the  defendants  the  return  of  the 
money  paid  when  she  learned  of  the  fraud, 
and  by  bringing  suit  for  Its  recovery,  she 
seasonably  rescinded  the  contracts,  and 
thereby  became  entitled  to  recover  the 
amount  of  the  premiums  she  had  paid,  less 
the  value  of  the  Insurance  enjoyed  by  her 
during  the  existence  of  the  contracts,  with 
Interest  from  the  time  of  the  rescission.  She 
Is  «itJtIed  to  the  equitable  value  ot  the  poli- 
cies. McDonald  v.  Insurance  Co.,  supra. 
The  plaJntUf  was  not  obliged  to  accept  the 
defendants*  offer  to  give  her  a  paid-up  policy 
for  a  part  of  the  amount  of  the  original  poli- 
ces, and  less  than  the  amount  of  the  pre- 
miums paid,  as  this  waa.  In  effect,  an  atr 
tempt  QU  the  part  of  the  def  endanto  to  sub- 
stitute a  different  contract  from  the  one 
which  the  parties  had  made.  Neither  was 
she  obliged  to  accept  the  defendants'  offer 
to  reinstate  the  Insurance,  made  after  she 
had  properly  exercised  her  right  of  rescind- 
ing the  contracts,  and  brought  suit  to  recover 
the  premiums  paid  by  her.  The  delivery  of 
the  pedicles  Into  court  by  the  plaintiff  was 
seasfHiably  made.  Bank  v.  Oregg,  supra; 
Preaby  v.  Parker,  supra;  Wlswall  v.  Harri* 
man,  62  N.  H.  671.   Oase  discharged. 

YOVm,      did  not  ait  Tha  others  eon- 


(a  K.  H.  En> 

SMITH  V.  TOWN  OF  BPPINO.  THICKET 
V.  BAHB.   NOBRIS  v.  SAMB. 

(Snimme  Omirt  of  New  Hampshire.  Homing- 
bam.  Jn^  28,  1800.) 

TOWm-KOrmB  BT  SSIiBCTMSlC-UABIUnBB. 

1.  Where  selectmen  of  a  town,  wifliout  suthor* 
ity  from  the  town,  borrow  money  on  Its  credit* 
exet^atlDff  the  notes  In  their  own  namei  as  select- 
m«i  of  the  town,  the  fact  of  the  agency  being 
apparent  on  the  face  of  the  notes,  the  payees 
take  the  notes  with  notice  of  the  agency,  and  at 
the  risk  of  the  authority  of  the  agent  to  give 
tfiem. 

2.  Where  selectmen  of  a  town  were  authorised 
to  borrow  a  certain  snm  for  the  town,  and  so^ 
and  thereafter,  without  anthority,  as  anch  a^ect- 
Boea.  borrowed  other  auma,  tha  town  was  not 
ttvpad.  as  havlBg  dothed  them  with  power  to 


borrow  mon^,  to  dmy  Jta  llabllll7  te  Iks  nan- 

thoriced  act 

Actions  by  Nathan  SmKb,  Ida  P.  Trickey, 
and  AUa  A.  Norris  against  the  town  of 
ping.  Facts  found  by  the  court,  and  reported, 
judgment  for  defendants. 

Ajmnvilt  DpoD  •prunlasosr  notea.  Tba 
notap  an  respeetlTely  for  $460,  $28,  and  $54B, 
dated  October  20;  November  20,  and  Decem- 
ber 6,  1802;  payablo  wltb  Interast  at  ttie  rate 
of  4  per  cent,  par  annnm,  and  signed,  "Oiarlea 
B.  FolsoiB.  Wm.  H.  UndertafU.  Meetmen  of 
Bpplng.  John  Q.  PHok  Town  Treasurer."  Tha 
Bliams  luiA  offices  aa  dedpiated,  and  tiieb 
signatures  are  gennlDe.'  The  notea  were  given. 
tot  mooe^  paid  by  tfae  i^alntUb  to  Folaom 
when  the  notea  were  ddivered  to  them,  bat 
F<ri8om  never  paid  the  money  to  tin  town 
treasurer,  and  the  tovn  never  had  the  nae  of 
It  The  only  anthority  poaaeesed  hy  tha 
lectmeak  to  borrow  money  In  behalf  of  the 
town  waa  oonferied  by  the  MXovtDg  votes: 
At  an  adjoummoit  of  the  annual  town  meet* 
Ing  d  1802  held  April  23d,  unOer  a  lanper 
article  bi  the  warrant,  a  plan  tor  a  new  town 
house  waa  adi^^ted,  the  sum  of  $10,000  was 
appropriated  for  buUdlug  It,  and  the  select- 
men were  Instructed  to  hire  money  for  the 
purpose,  Also,  It  was  voted  "to  raise  the  sum 
of  $8,000  for  the  foundatkm  and  furnishing  ot 
the  building."  Under. an  article  In  the  war- 
rant for  the  Uranlal  meeting  ot  November, 
1802,— "to  ralae  such  sums  of  money  as  may 
be  necessary  for  beating,  lifting,  and  tar- 
nlshlng  the  new  town  building  In  said  town," 
-4t  was  "voted  that  the  selectmen  be  Instmct- 
ed  to  hlxo  the  sum  ot  $8,000,  at  4  per  cent. 
Interest  per  annum,  for  tbt  purpose  of  jwo- 
curtng  apparatna  for  heating  and  llgbtlng  and 
furnishing  the  new  town  hall  building,  gradr 
ing  grounds,"  etc.  The  sdectmen  borrowed, 
under  this  anthority,  between  the  adjourned 
annual  meeting  and  October  26th,  the  sum  ot 
$12,812^(0,  ftnd  between  ttie  biennial  meeting 
and  Novonber  2eth  the  sum  of  $3,200,  and  be- 
tween the  latter  date  and  December  5tb  Qie 
sum  of  $600;  all  of  which  soma  were  unpaid 
at  the  latter  date.  Tlie  plalntUV  notes  are 
not  Induded  In  these  sums.  The  sum  expend- 
ed for  the  new  town  hall  and  Ito  appurte- 
nances prior  to  October  asth  did  not  exceed 
$10,000,  and  flie  sum  expended  after  that  date 
and  prior  to  the  annual  meeting  eX  1808  (an 
paid  In  January,  1808)  was  about  $2,000.  If, 
iQwn  the  forcing  facts;  the  plaintUb*  notea 
bind  the  defoidants,  eadi  idalntlff  Is  to  have 
Judgment  fbr  the  amount  due  upon  bis  or  her 
respective  note;  othmrise  the  defendante  are 
to  have  Judgment  • 

Edwin  G.  Eastman  and  Aaron  L.  Mellows, 
for  plalntiflb.  John  S.  H.  Frink.  William  H. 
Dmry,  John  T.  Bartiett,  and  Joasph  F.  Wig- 
gin,  for  defendants. 

BLODOETT,  O.  J.  It  being  tound  that  the 
money  borrowed  of  the  plalntlfffe  did  not  go  to 


Digitized  by 


Google 


il6  46  AILANTIO 

the  ase  or  benefit-  oiE  the  .defeudBnti,  mnd  then 
being  notblng  which  tends  to  show  that  the 
tranaactioD  was  In  any  othtx  manner  ratified 
them,  there  can  be  no  recovery  nnleBs  the 
plaintiffs  prOTe  that  their  notes  were  Issued 
by  the  selectmen  in  the  exercise  of  a  lawful 
authority  conferred  by  the  defendants.  Rich 
V.  Errol.  51  N.  H.  860,  881;  West  t.  Town 
of  Errol.  fi8  N.  H.  238,  284.  This  they  have 
failed  to  do.  On  the  contrary,  assuming— as 
It  must  be— that  the  vote  of  April  28d  "to 
raise  the,  sum  of  93,000  for  the  foundation  and 
famishing  of  the  building"  was  a  rote  to  raise 
that  sum  by  taxation,  the  conclusion  Is  una- 
voidable that,  when  the  plaintiffs*  notes  were 
glren,  the  authority  of  the  selectmen  to  bor- 
row money  under  the  special  Totes  authorising 
ttiem  to  do  so  had  ceased.  The  specific  acts 
which  they  were  alcme  authorized  to  do  had 
been  fully  accomplished,  th^  special  and  lim- 
ited authority  had  been  exhausted,  their  agen- 
cy had  terminated,  and  they  then  had  no 
more  power  to  borrow  additional  money  oo 
the  defendants'  credit  than  any  other  three 
dtlsens  of  the  town.  Lowell  Five  Cents  Sav. 
Bank  t.  Inhabitants  of  Winchester,  8  Allen, 
100.  114,  115.  And  not  only  was  this  so,  but, 
selectmen  not  baring  authority,  ex  officio, 
without  a  Tote  of  the  town,  to  borrow  money 
on  Its  credit,  and  the  fact  that  the  notes  tn 
suit  were  executed  by  an  agent  being  apparent 
apou  their  face,  the  plaintiffs  must  be  deemed 
to  have  had  notice  of  the  agency,  and  to  hare 
taken  the  notes  at  the  risk  of  the  antiiorlty  of 
the  agent  to  give  them.  Bank  t.  Fsrmlngton. 
41  N.  H.  82,  44;  Rich  t.  Brrol.  61  N.  H.  359; 
Richards  t.  Ccdnmbia,  56  N.  H.  06.  00.  And 
sndi  Is  the  general  doctrine.  "The  persMi 
dealing  with  the  agent,  knowing  that  he  acts 
only  by  rlrtne  of  a  ddegated  power,  must,  at 
his  peril,  see  that  the  paper  on  whhdi  he  n- 
lies  comes  wfthtn  the  power  under  which  tiie 
ag«it  actB."  The  Flc^  Aoceptanceit  7  WiaU. 


BaPOBTBB.  (N.  a. 

688.  676,  19  L.  SU.  leo  (pw  HflLn.  J.);  Marsh 
T.  Fulton  County.  10  WalL  676.  10  L.  Kd. 
1040;  aty  of  LouisrUle  t.  Bank  of  Louisville^ 
10  Sup.  Ct  768,  43  L.  Ed.  lOSO.  "It  Is  a  gen- 
eral and  fundamental  ivindtde  of  law  that  all 
persons  coatractlng  with  a  municipal  corpora* 
tkn  must,  at  their  peril,  inquire  Into  the  pow- 
er of  the  corptvation  or  its  offieos  to  make  the 
contract  *  *  *  So,  also,  those  dealing 
with  the  agent  ot  a  municipal  coiporatlon  are 
likewise  bound  to  ascertahi  the  natore  and 
extent  of  his  authority.  This  fs  certainly  so 
hi  all  cases  where  this  anthwlty  Is  veclal, 
and  of  rec(wd,  or  confored  statute.  The 
tact,  in  such  a  case^  that  the  agent  made  false 
representations  in  relation  to  his  authority  and 
what  he  had  already  done,  will  not  aid  thoae 
who  trusted  ,to  such  ^reseotatlons  to  estab- 
lish a  liability  on  the  part  of  his  corporate 
principal."  1  DUl.  Mun.  Oorp.  (2d  Od.)  |  447, 
and  authorities  dted.  If  theae  views  are  cor- 
rect (and  of  their  correctness  we  entertain  no 
doubt),  they  are  declare  of  the  contention 
that,  having  clothed  tlielr  agents  with  power 
to  borrow  money,  the  act  of  borrowing  from 
the  plaintiffs  was  a  representation  by  the 
agents  upon  which  the  plaintiffs,  acting  in 
good  faith,  tiad  the  right  to  and  did  rely,  the 
defendants  sre  consequently  estopped  to  deny 
their  liability.  It  may  properly  be  added, 
however,  that  It  has  been  expressly  decided 
that  a  state  is  not  estopped  by  the  unauthor- 
ized acts  of  its  offlcera  (Attorney  General  t, 
Marr,  66  Mich.  445,  21  N.  W.  888;  State  t. 
Brewer,  64  Ala.  287;  Pulaski  County  t.  State, 
42  Ark.  116),  and,  U  this  be  so,  it  logically 
follows  that  a  town  Is  not  (Wooster  t.  Plym- 
onth.  62  N.  B.  108.  208,  200;  DooUttle  T.  Town 
of  Walpole,  67  N.  H.  664,  88  AtL  10).  Judg- 
ment for  tbe  flrfwidinta. 

OBA8B,  J,,  did  not  itt  The  otlieni  oonca^ 
red. 
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(tMPa.8t6t&' 

IB  I*  PASSU  OBVS  B8TAT& 
^Bnpnne  Obart  of  PennqrlTaiifa.  BUk 
1900;) 

IflSXamiBNT  POR  BKNBFIT  Or  dURnTCOHI- 

AOOODNTINO  BY  ASSIQNBK-UMI- 
TATIONS— PLEADINGS. 

L  A  nile  by  a  creditor  for  an  account  by 
the  assignee  for  erediton  sfaonld  not  be  dlsdiar- 
gtd  on  the  pleadings.— the  answer  admitting  the 
UBignment;  that  the  assignee  took  {possession 
of  the  assets;  tbat  he  carried  on  the  business  as 
•adgnee;  that  petitioner  was  a  credttor  whose 
debt  was  not  paid;  that  the  assignor's  debts 
wece  all  paid,  ezcevt  that  of  petitioner:  and  that 
die  bnainess  was  closed  up  and  settled;  and  all 
the  other  allegations  of  the  answer  being  denied 
by  the  replication. 

2.  The  allegation  of  the  replication  that  it  was 
■ot  tnie  that  the  baslneM  was  to  be  carried  on 
by  the  aarignee  and  asaignor,  as  alleged  in  the 
answer.  Is  a  denial  of  the  assertion  in  the  answer 
on  that  sobject;  whldh  vaa  tbat  the  busIneBB  was 
to  be  carried  on  the  aarignecr  the  assicn- 
ec  In  charge. 

8.  An  assignee  for  tiie  ben^  of  creditors  Is  a 
trustee,  and  cannot  plead  tlie  itatate  of  limit- 
ations ag^nat  the  creditors. 

Appeal  from  court  of  common  pleas,  Phlla- 
ddpbla  county. 

In  the  matter  of  Levis  Passmore.  A  rule 
granted  <8i  the  petition  of  ECate  S.  Passmore, 
a  creditor,  against  John  N.  M.  ShUner,  as- 
signee for  benefit  of  creditors,  to  show  canse, 
waa  discharged,  and  petitioner  appeals.  Be- 

Jos^  8.  Qoodlwead*  Cor  ai9«Uaiit  J.  Mc- 
Qngor  Olbb  and  B.  a  Dale,  tar  aj^dlee. 

GBBBN,  a  J.  The  appdluit  applied  by  pe- 
tition to  the  eomt  bdow;  aa  a  creditor  of  tbe 
wa^rDor,  for  a  role  to  show  cause  why  the 
aaslgnee  ahoold  not  file  an  account  She  set 
forth  Id  her  petltlw.  the  £act  ot  the  aaalgn- 
BMDt,  the  fact  of  faer  being  a  creditor,  and 
that  tbe  assignee  had  not  entered  security  or 
filed  any  account,  though  more  than  10  years 
had  dqtwd  slaee  tbe  aaalgnment;  and  she 
pnvad  tm  the  rule  to  show  cause.  To  thia 
petition  tbe  assignee  filed  an  answer  admitting 
fin  aaslgnmeiit  made  In  1888,  tbat  he  took  pos- 
■eatfon  of  the  pn^terty  and  assets  ot  the  as- 
■Ignor,  and  that  an  an>raisement  was  made, 
showing  asietB  ot  the  ralne  ot  $4,817.83.  He 
aD^ped  that  after  tbe  assignment  was  made 
tt  was  agreed  between  the  petitioner,  who 
waa  the  wife  of  tbe  taiOgaot,  and  her  hns- 
band  and  the  aitignee,  tbat  the  creditora  ot 
tba  aaslgnor,  excepting  the  petitioner,  should 
be  paid  or  satisfied,  and  that  the  business  of 
the  aalgaix  BbouKt  be  carried  on  by  tbe  as- 
a^piee.  It  waa  further  alleged  In  the  answer 
that  all  the  creditora  exc^  the  aiH>elIant  were 
paid;  that  their  claims  were  In  excess  of  the 
aaseta,  and  that  the  business  was  carried  on 
by  tbe  assignee,  Oie  assignor  being  idaced  In 
charge  Oteewt  1^  tbe  request  ot  the  petition- 
er; that  the  business  was  a  failure,  and  re- 
sulted In  a  heavy  loss;  and  that  tbe  business 
waa  wound  up  and  settled,  the  assets  not 
bring  snfflclent  to  pay  the  debts.  The  an- 
awer  further  suggests  that  the  petitioner's 
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claim  Is  barred  by  tbe  statute  of  Umltationa, 
To  thla  answer  the  appellant  filed  a  replica- 
tion In  which  she  said  ft  was  not  true  that  It 
was  agreed  between  ber  and  h«r  husband  and 
the  assignee  that  creditors  ot  the  assignor, 
excepting  tbe  petitioner,  were  to  be,  paid  or 
satisfied.  She  alleged  further  that  It  was  not 
true  that  the  business  was  to  be  carried  on 
by  the  assignee  and  the  aasIgOOT,  as  was  al- 
leged In  the  answer;  that  ahe  bad  no  knowl- 
edge whether  tbe  business  waa  carried  on  at 
a  loss;  and  that  the  asrignee  knew  that  ahe 
was  a  creditor  of  the  assignor,  and  that  she 
had  obtained  Judgment  against  him  for  $11,- 
702.32  tm  May  10,  1880,  which  was  before  the 
assignment  The  case  was  heard  on  these 
pleadings,  without  any  testimony  being  taken, 
and  the  court  diacbarged  the  mle,  withont  fil- 
ing any  (pinion. 

It  wHI  be  obserred  that  the  answv  admits 
the  fact  ot  the  assignment;  that  the  aaslgnee 
took  possession  ot  the  property  and  aaaeta, 
wbldi  amounted  to  prer  $4,000;  that  he  car- 
ried on  the  business  as  assignee;  that  the  pe- 
titions was  a  creditor  whose  debt  was  not 
paid;  that  tbe  debts  of  the  assignor  were  all 
paid,  except  that  of  the  petitioner;  and  that 
the  business  was  closed  op  and  settled.  He 
arm  that  the  petitioner  agreed  that  all  the 
other  debts  might  be  paid,  and  that  the  aa- 
slguor  was  placed  In  charge  ot  the  business  at 
ber  request,  but  both  of  these  aIlegati<HU  she 
flatly  denied.  When  riie  rolled  that  It  waa 
not  true  that  the  business  was  to  be  carried 
OIL  the  ass^piee  and  the  assignor,  as  al- 
leged In  the  answer,  It  waa  a  denial  of  the 
assertion  In  tbe  answer  on  that  subject,  be- 
cause the  answer  did  arer  tbat  the  business 
was  carried  on  by  tbe  assignee  with  tbe  as- 
signor In  charge.  It  seems  to  ,na  fliat  tbe 
material  averments  in  the  answer  are  an  de- 
nied by  tbe  replication,  and  that  tbe  tacts  ad- 
mitted In  the  answ^  are  quite  snfflclent  to  re- 
qnb«  an  acconntlng  tbe  assignee.  The 
suggestion  ot  the  statute  of  limitations  has  no 
merit  Tbe  assignee  Is  a  trustee,  and  he  can- 
not plead  the  statute  against  creditors  who 
an  cestnis  que  trustent  and  who  are  Inter- 
eated  as  owners  of  the  assigned  estate.  Mil- 
la's  Appeal,  SS  Pa.  St  481,  and  many  other 
eases.  The  decree  Is  rereraed,  and  the  role 
tor  an  account  li  made  abaolnte^  at  tiia  coat 
of  the  appellee. 


(IM  Pa.  at  OS) 
SMITH  ct  aL  T.  SHIBU3S. 
(Sopnme  Ooort  of  Pennirlraaia.   Fek  Ui 

1900.) 

VBROIOT-CONSTRUCTION. 

A  Tercet  for  d^eodant  embraces  a  finding 
that  the  filling  up  of  his  lot  had  nothing  to  do 
with  the  accumnlatioD  ot  water  on  plaintiffs' 
place,  the  court  baTing  charged  the  Jury  to  find 
(or  plaintiffs,  if  audi  filling  old  prannt  the  wa- 
ter from  escaping. 

Appeal  from  court  ot  common  pleaa,  FtaU- 
adelpbla  connty. 
Action  by  Francea  A,  Smith  and  anothec 
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a«alii0t  Wllllam  S.  O.  Shldaa.  Jodgm^  tor 
defendant,  and  plaintiffs  appeaL  Afflimed. 


J.  Mardn  Sonmiel,  for  ^ipellaata. 
I*,  bhlelda,  for  appdtee. 


A.  8. 


GBBEN,  0.  J.  The  great  difficulty  with  the 
plalntlCEB'  case  Is  the  verdict  ot  the  Jury. 
The  learned  trial  Judge,  In  a  charge  that  vas 
exceedingly  lucid  and  entirely  correct,  sub- 
Viltted  to  the  Jury  the  question  whether  the 
filling  np  of  the  water  on  the  plaintiffs'  lot 
was  doe  to  any  act  of  the  defendant,  and 
charged  that,  if  it  was,  the  plaintiffs  were  en- 
titled to  recover.  Thus  he  said:  "The  plain- 
tiffs say  that  their  stream  of  which  I  have 
spoken  had  an  unobstnicted  course,  and  ran 
out  freely  from  their  premises,  and  further 
on,  until  the  time  when  the  defendant  began 
to  flli  up  bis  lot  They  say  that  there  was  a 
trunk  sluice,  or  something  of  the  sort,  under- 
neath the  level  of  the  structure  or  bed  of 
Forty-Sixth  street,  that  that  was  open,  and 
that  the  water  passed  through  it  onto  the 
property  belonging  to  the  defendant,  bat  that 
when  he  began  to  fill  up  his  lot  the  water 
stopped  flowing,  and  began  to  dam  up  on  the 
west  side.— the  plaintiffs'  side  of  Forty-Sixth 
street,— and  that  the  damages  which  they 
claim  to  have  suffered  arose  from  that  cause. 
If  the  evidence, has  satisfied  you  that  that 
passageway  under  Forty-Sixth  street  was 
opened  and  unobstructed,  and  that  there  was 
a  way  for  the  water  to  flow  out  and  across 
the  defendant's  premises,  and  onto  a  proper 
destination,  and  that  the  defendant,  by  fllllng 
up  his  lot,  cut  off  the  natural  course  of  the 
water,  and  prevented  the  water  from  flowing 
away,  so  that  it  was  dammed  up  upon  the 
piaintifFs'  premises,  then  the  plaintiffs  are  en- 
titled to  a  verdict  for  whatever  Is  proper 
compensation  for  them."  In  view  of  the 
cause  of  action  set  forth  in  the  plaintiffs* 
statement  of  their  claim,  it  Is  difficult  to  see 
how  a  falntr  presentation  of  It  could  be  made 
and  submitted  to  the  Jury  for  their  determina^ 
tion.  The  statement,  after  describing  the 
water  course,  thus  set  forth  the  cause  of  ac- 
tion: "That,  in  violation  of  the  rights  of  the 
plaintiffs,  the  defendant,  about  the  month  of 
November,  1894,  began  and  baa  since  contin- 
ued to  flU  in  the  said  tract  owned  by  him  on 
the  east  side  of  Forty-Sixth  street,  and  there- 
by tdosed  the  aforesaid  yrater  course;  tliat 
as  a  result  thereof  the  surface  water  and 
spring  water  aforesaid  collected  upon  and 
overflowed  a  large  portion  of  the  plaintiffs* 
teact  there  being  no  other  outlet  for  the  same; 
that  In  consequence  thereof  the  plaintiffs  were 
obliged  to  expend  large  sums  of  money,"  etc 
Comparing  the  charge  with  the  statement,  It 
will  be  perceived  that  the  very  precise  injury 
of  which  the  plaintiffs  complain  was  embodied 
In  the  cliarge,  and  the  learned  trial  Judge  di- 
rected the  Jury  that,  If  they  were  satlsfled  that 
the  evidence  established  the  fact  that  the  in- 
jury complained  of  was  inflicted  by  the  act  of 
the  defendant,  tba  Jury  ahould  find  tor  the 


plaintiffs.  But  the  Jury  found  a  verdict  tor 
the  defendant,  and  th«eby  found  that  the  In- 
jury complained  of  was  not  caused  by  the 
act  of  the  defendant,  and  thus  that  question 
—a  pure  question  of  fact— was  conclusivdy 
determined  against  the  plaintiffs.  T^e  court 
below,  and  this  court,  are  bound  by  the  ver- 
dict, and  most  proceed  upon  the  assumptUm 
that  the  acts  of  the  defendant  did  not  caoae 
the  backing  and-  fllllng  of  the  water  of  the 
stream  upon  the  plaintiffs'  land. 

To  escape  the  result  of  this  finding,  the 
plaintifCs  present  several  asaignments  of  error, 
which  they  argue  raise  two  propositions,  and 
these  are  stated  in  this  way:  "(1)  Did  the 
stoppage  of  the  water  course  by  a  lower  ri- 
parian owner  (assuming  such  to  be  the  fact) 
Justify  the  defendant  In  filling  up  that  portion 
of  the  water  course  which  crossed  his  prop- 
erty, and  thus  prevent  the  natural  flow  of  the 
water  from  the  plaintiffs'  property  to  the  de- 
fendant's property?"  To  this  question  the 
defendant  might  well  ,  reply  that  whether  he 
was  Justified  or  not  In  fllUng  up  on  his  own 
land  is  a  matter  of  no  consequence  to  the 
plaintiffs,  since  the  Jury  has  found  that  the 
defendant  did  not  "thus  prevent  the  natural 
flow  of  the  water  from  the  plaintiffs'  prop- 
erty." No  doubt  the  defendant  felt  that  be 
had  no  discretion  In  the  matter,  as  he  had  re- 
ceived positive  orders,  several  times  repeated, 
from  the  proper  health  department  of  the  city 
government,  that  he  must  flll  up  the  ravine  on 
bis  property,  because  of  the  accumulation  of 
foul  water  thereon;  but.  whatever  might  be 
the  state  of  facts  connected  with  that  subject, 
the  Jury  has  flnally  determined  that  the  filling 
done  by  the  defendant  on  his  property  did 'not 
cause  the  injury  of  wlilch  the  plalntilfs  com- 
plain. 

The  8ec(»id  propo8ltl<Hi  Is  thus  stated:  "(2) 
Asstmilng  that  the  sluice  or  opening  under 
Forty-Sixth  street  had  become  closed  up  be- 
fore the  flIUng  In  of  the  water  course  by  the 
defendant,  did  that  Justify  the  defendant  in 
permanently  fllllng  in  the  water  course  where 
it  crossed  his  property,  without  leaving  a 
means  of  escape  of  the  water  from  the  plains 
tiffs'  property,  if  the  obstruction  In  the  sluice 
should  subsequentiy  be  removed?'  To  this 
the  defendant  could  very  readily  reply  that  his 
personal  Jnstlflcation  for  doing  what  he  did 
was  not  a  material  question  at  issue  In  the 
case,  and  that  in  point  of  fact  he  did  leave 
ample  means  of  escape  for  any  water  tltat 
might  come  from  the  plaintiffs'  land,  by  the 
manner  In  which  be  put  In  his  filling  and  gave 
full  testimony  on  that  subject,  but  that, 
whether  that  was  so  or  not,  the  Jury  lias  found 
that  it  was  not  the  fillli^  np  on  defendant's  lot 
tbat  caused  the  swelling  of  the  water  on  the 
plaintiffs'  lot  The  proposition  assumes  elk 
true  a  disputed  fact  which  was  found  by  the 
Jury  against  the  plaintiffs,  to  wit  that  the 
defendant  peemanently  filled  the  water  course 
over  his  own  land  without  leaving  a  means  of 
escape  of  the  water  from  the  plaintiffs'  land. 
The  learned  court  below  left  this  qnestloD  to 
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the  jury  distliictly  lo  the  fODowlng  part  of  ttM 
dai^  to  wit:  "It,  on  tbe  ottier  band,  jon 
■bould  tie  of  tlw  opinion  Uuit  there  was  a  free 
peaaage  war  tor  this  water  nnder  Forty-Sixth 
street  and  under  Forty-Fifth  street,  but  that 
the  defendant  choked  it  up,  prevented  the 
water  from  reaping  by  filling  op  his  lot,  lo 
that  flie  water  eoold  not  get  away,  the  plaln- 
tUEs  would  be  entitled  to  a  verdict  f tn  a  rea- 
sonable sum,  whaterer  would  justly  compen- 
sate them  for  thdr  loss.*'  The  antithesis  of 
this  proposition,  as  presented  to  the.  Jury  In 
the  Immediately  preceding  aoitence  ot  the 
eharge,  proves  Just  as  stroni^  that  the  va<- 
dict  determined  the  oitixe  abaolutUm  of  the  de- 
fendant for  all  reqKHisIbUl^  tot  the  livjury  at 
whldi  the  ^IntiCEs  contplaJn.  The  court  ehar^ 
ged:  If  yon  should  be  of  the  opinion  that  tiie 
defendant  had  nothing  to  do  with  causing  the 
injury  to  the  jdalntifla*  property;  Uiat  It  came 
from  causes  over  which  the  defendant  had  no 
omtrol,  which  he  did  not  bring  about,— that 
la.  If  it  came  from  an  obatmetlon  to  tiie  water 
way  under  the  line  of  Forty-Sixth  street,  or 
because  tbere  was  no  water  way  cm  the  line 
of  Forty-Fifth  Btreet--then  your  verdict  ought 
to  be  tor  the  defendant  In  that  case  it  would 
be  very  unjust  to  hold  him  responsible,  no 
matter  how  serious  the  injury  may  have  been 
to  the  plalntUEs."  Under  the  diarge,  it  Is  man* 
ifert  tiuU  the  Jury  could  not  find  in  &vor  of 
the  defendant  irithout  exonerating  him  en- 
tirely from  all  tigmey  in  causing  the  injury  to 
the  plalntlfl^  whether  by  filling  up  hla  own 
lot  so  as  to  vevreat  the  water  escaping  over  It 
or  by  any  kind  of  obstrncUon  to  the  sluice 
under  the  plalntlflb*  land.  We  think  the  team- 
ed trial  Judge  carefully  guarded  every  right 
of  the  plaintiffs  to  recover,  and  committed  no 
error  in  defining  the  drcmnstuices  In  which 
the  Jury  mU^t  find  either  for  the  plalntlfb  or 
the  defendant  The  authorities  cited  tor  the 
plaintiffs  were  not  at  all  Impli^^  upcm  by 
anything  contained  in  the  dliarge,  and  the  ver- 
dict was  entirely  within  the  lImltatl(His  of  the 
fftcte  and  the  law  applicable  to  the  case.  The 
astignmenta  of  orxor  are  an  dismissed.  Judg- 
ment affirmed. 


ON  Fa.  8L  M)   

In  re  MeDOWBLL*S  ESTATBL 

OSopxeme  Court  of  PemuylTanla.   Fab.  13; 

1000.) 

WnXi-eONSmUCnON— BBNBFICIARIBS. 
Where  a  will  gires  the  whole  resfdaary  es- 
tate to  all  of  testator'i  dilldren  in  eqoal  iDares 
at  the  death  of  tlie  widow,  a  codicil,  addpd  by 
testator,  that  "in  the  flnal  dividoD  of  my  estate 
I  dedte  that  tiie  grandchildreD  riiaU  be  taken 
Into  consideration,  and  that  the  estate  shall  be 
■o  divided  that  the  granddiildren  shall  have  eqoal 
diares,"  will  be  held  to  apply  only  In  ease  of 
death  vt  any  of  Us  childzwi. 

Appeal  from  orphans'  court,  Montgomery 
county. 

In  the  matter  of  ttie  estate  of  William  I* 
McDowell,  deceased.  From  the  decree  distrib- 
uting the  estate  the  Montgomery  Insurance, 


Trust  ft  Safe-Depoalt  Gnnpany,  guardian  of 
the  minor  granddiildren  of  deeessed,  ^weals. 
Affirmed. 

The  rep<M:t  of  the  auditor  Is  as  tollows: 
"The  undersigned  auditor,  appointed  by  said 
court  to  mate  distribution  of  the  balance  In 
the  hands  of  Sanmd  R.  McDowdl  and  Wit 
11am  G.  McDowell,  executors,  etc.,  of  William 
L.  McDowell,  late  of  Lower  Merion  township, 
deceased,  respectfully  reporte:  That  In  pur- 
suance of  his  ^poltttment  and  ntta  having 
been  duly  qualified  to  perform  his  duties  with 
fidelity,  and  after  having  given  dua  notice  of 
the  thne  and  place  of  meeting  of  the  audit  by 
advertisement  as  required  by  law  and  the 
rules  of  court  ho  held  a  meeting  ot  tiie  audit 
at  his  office  In  Norriatown  on  July  25,  A  D. 
1899.  He  was  there  attended  by  Henry  M. 
Brownback,  Esq.,  representing  the  accountants, 
and  by.  the  accoontanto  In  person,  and  by  Mrs. 
Mary  T.  Manning,  Miss  Louise  McDowdl, 
Messrs.  Samuel  R.  McDowell,  Wlfilam  Q.  Mc- 
Dowell, Louis  F.  McDowell,  and  Albert  P. 
McDowdl,  children  of  testator.  At  this  meet- 
ing, and  at  some  subsequent  meetings  held  for 
the  purpose  of  completing  the  record  as  to 
certain  facts,  no  one  appeared  representing  the 
grandchildren  of  testator.  Subsequently  Ed- 
mund O.  Hamersly,  Esq.,  appeared  before  the 
auditor,  representing  certain  of  the  said  diU- 
dren  of  testetwr,  and  the  auditor  was  notified 
that  a  guardian  bad  been  appointed  for  some 
of  the  grandchildroi,  who  were  represented 
by  Nicholas  H.  Larselere,  Esq.  Your  auditor 
then  called  another  meeting  of  the  aadlt  giv- 
ing notice  to  counsd  concerned,  and  sncH 
meeting  was  held  on  November  8,  A.  D.  189^ 
when  Mr.  Brownback  appeared  as  represmt- 
Ing  the  accountante,  and  Mr.  Hamersly  as 
representing  Mary  T.  Manning,  Miss  Louise 
McDowell,  Louis  F.  McDowell,  and  Albert  P. 
McDowell,  and  Mr.  Larzelere  as  representing 
the  Montgomery  Insurance,  Trust  &  Safe-De- 
posit Company,  guardian  for  Helen  R.  Mc- 
Dowell, Fannie  B.  McDowdl,  Margaret  0. 
McDowell,  Samuel  B.  McDowell,  Jr.,  and  Cath- 
arine D.  McDowell,  minor  children  of  Samuel 
B,  McDowell;  also  W.  Hnnter  McDowdl  and 
Mary  McDowell,  minor  children  of  Winiam  G. 
McDow^   Tour  auditor  would  submlf: 

"History  of  Qie  Oaae  and  Facte  Found. 
"The  testetor,  William  L.  Mt^well,  was,  tai 
his  lifetime,  and  at  the  time  o'  his  deceaee^ 
an  officer  ot  the  L^randt  ft  McDowell  Stove 
Ounpany.  Incorpwated,  and  a  large  owner  ttf 
the  co^ration,  and  had  been  esigaged  In  the 
manufacture  of  stoves  for  many  years.  He 
died  February  2i,  A.  D.  1897,  leaving  to  mn> 
Vive  him  a  widow,  Mary  McDowell,  who  died 
February  18,  A  D.  1809,  intestate,  and  letters 
of  administration  up<m  her  estate  wcse  duly 
granted  to  Samud  R.  McDow^  and  William 
Q.  McDowell,  who  are  the  executors  of  said 
testator.  The  first  and  partial  account  of  tiie 
wecntota  of  'vnillam  L.  McDowell,  deceased, 
was  filed  on  April  29,  A  D.  1880.  and  dul^ 
cwfirmed.  This  account  showi  a  balance  In 
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cuh.  One  th*  estates  of  fSMU^,  and  endlt 
was  taken  for  micoixvarted  aaseti,  conidstlnf 
of  c^iltal  stoA  of  tt»  Ltfbrandt  ft  HcDovell 
Store  Oompany  and  other  atodob  aggregating 
9121,882.  Upon  the  leqneat  of  Mr.  Hamen^, 
connul  for  certatai  of  the  (AUdren  of  tutatw, 
tne  accountants  rabmltted  an  Income  aceonn^ 
aluiwing  some  changea  In  the  amount  of  mon* 
07  In  hand.  At  the  audit  It  wai  orlgliuUr 
agreed  by  tome  of  the  diUdm  that  certain 
daims  agalnat  Vmo,  oraalatlng  of  Jndgmenta 
and  attachments  In  execution,  ihoold  be 
awarded  dlrecUy  to  the  creditor!  out  of  their 
reapectlTe  shares.  There  were  also  certain 
advancements  made  by  the  execnton^  as 
shown  by  the  Income  account  submitted,  shiefe 
fba  death  of  the  testator.  It  was  afterwards 
agreed  1^  all  of  the  puties  In  Interest  that  the 
auditor  should  distribute  the  moneys  shown 
by  the  account  as  oonflrmed,  leavtng  for  eob- 
seqnent  dlstrlbntlon  an  qnestlons  pertalnhig  to 
advancemmt^  attadmienta  In  execution,  and 
Jodgments  against  helr^  so  that  Uila  dlstrlbn- 
tiott  should  not  be  embarrassed  or  InTidred 
wltii  any  question  whatever,  other  than  the 
distrlbation  of  the  cash  balance  of  953,411.67, 
as  shown  by  the  account  It  was  the  desire, 
as  expressed  by  the  parttos;  that  the  auditor 
should  reptnt  without  delay,  so  that  his  report 
might  be  rerlewed  at  once  by  your  honorable 
court,  and,  If  It  should  be  deemed  necessary 
1^  any  of  tba  parties  m  hiterest  to  have  such 
decision  reviewed,  that  delay  might  be  thus 
avoided,  and  a  speedy  termination  of  the  legal 
questlonB  be  obtained.  Harry  P.  UcDowell, 
one  of  the  children  and  distributees  of  the 
testator,  assigned  aU  of  bis  Interest  hi  his 
father's  estate  to  Samuel  B.  McDowcU  and 
WlDlam  O.  McDowell,  which  asslgnmrat  Is 
dated  April  13,  A.  D.  1807,  aad  was  recorded 
on  April  24,  A.  D.  1897,  In  Mlsccllaneoua  BoOk 
Mo.  42,  page  210,  etc.  Mo  que8tl<m  baa  been 
raised  btf  ore  Ilia  auditor  as  to  the  validly  of 
this  aasignmMit,  and  the  shsre  ot  the  uslgnor 
wfll,  therefore,  be  distributed  to  his  assignees. 

"The  questions  Involved  In  tiie  'ffistrlbutitm 
arise  under  the  peculiar  wording  at  testattw's 
wni,  whidi  reads  as  fdlows: 

"ThUsdelphla,  August  20, 18SL  I  William  L. 
McDowell  of  the  Olty  of  Fhllad  being  of  sound 
mind  and  memorydo  make  wIQi  n^  own  bands 
this  my  last  will  and  testament  First  I  give 
and  bequeath  to  my  wife  Mary  all  my  house- 
iKdd  goods  Horses  carrli^ea  and  Aunlng  nten- 
alls  wltiiout  Inventory  or  appraisement  Sec- 
ond I  will  and  direct  that  aU  the  rest  of  my 
estate  real  and  personal  Shall  remain  as  It  now 
is  or  be  sold  and  tiie  proceeds  reinvested  aa 
may  be  dtarected  by  my  executors  and  that  my 
wife  Mary  shall  have  the  whole  Income  deriv- 
ed from  said  estate,  with  the  privilege  to  her 
nevertheless,  if  the  Income  should  be  more 
then  her  needs  to  divide  the  same  vrftii  any  <ft 
my  children,  charging  the  same  to  tiielr  ao 
count  or  should  there  be  sofflclent  estate  to 
vrarrant'  it  she  may  at  any  time  anticipate  the 
flnal  division  by  paying  over  to  any  of  my 
ddldren  a  portiw  of  Ihelr  proportion  not  to 


exceed  ww-halt  of  Ihebr  anroosed  share  and 
at  her  death  the  whole  estate  shall  be  divided 
between  my  said  diUdren  share  and  share 
alike  durglng  to  each  one  who  may  have  re- 
ceived any  portion  before  this  flnal  division 
iritb  sndi  money  or  property  as  they  may  have 
received  from  my  estate  after  my  decease. 
I  nominate  and  appdnt  as  my  ezeentors  my 
sons  Bamnel  B.  McDowell  and  WSUam  0.  Me- 
Dowen.  In  witness  whmof  I  hereunto  set 
my  hand  and  seel  this  twentieth  day  of  Aug- 
ust 18SL.  [Signed]  W.  L.  McDowell  [Seal] 
'*  In  ttie  flnal  dlvMon  of  my  eatete  I  desire 
tint  the  granddiUdrHi  shall  be  taken  Into  con- 
sideration and  that  the  estate  shall  be  so  di- 
vided that  the  grand  dilldien  AaB  have  equal 
riiares.  [fflgned]  W.  L.  McDowdL  l^ealj' 

"At  the  date  of  tiie  wffl  of  William  L.  Mc- 
Dowell he  had  living  seven  children,  aa  toi- 
lows:  Mary  T.  Bfannlng,  wife  of  Prsnk  Man- 
ning, Louise  McDowdl,  Samuel  B.  MdOow^, 
William  G.  McDowell,  Loula  F.  McDowdl. 
Albert  P.  MeDoweQ,  and  Harry  P.  McDowea 
these  all  survived  the  testator,  and  are  all  liv- 
ing at  present  At  the  date  of  the  wfll  there 
was  living  one  grandchild,  WlUiam  McDowdl 
Manning,  son  of  Msry  T.  Manning  who  Is 
now  of  the  age  of  twenty-two  years.  At  the 
present  time  there  are  other  grandchndren, 
as  follows:  Samod  R.  McDowell  has  chil- 
dren: Helen  B.,  aged  16  years;  Fsnnle  B., 
aged  thirteen  years;  Margaret  a,  aged  ten 
years;  Samud  B..  Jr.,  aged  nine  years;  and 
Oatharlne  D.,  aged  five  years.  William  G. 
McDowdl  has  children,  as  follows:  W.  Hun* 
ter,  aged  twdve  years,  and  Mary  A.,  aged 
ten  years.  For  all  of  tiie  foregoing  minon 
the  Montgomery  Insurance,  Trust  ft  8sfe>De- 
poslt  Oompany  has  been  recently  appointed 
guardian.  Louis  F.  McDowell  has  children, 
as  foUows:  Jesse  T.,  aged  six  years;  Osirie 
r.,  aged  four  years;  and  wmtam  Wallace, 
aged  twenty-two  months.  Albot  McDowdl 
has  one  diUd,  Albert  Jr.,  aged  nine  months. 
Hany  P.  Md>owdl  la  married,  but  has  no 
children.  These  cfaUdren  of  X^onls  F.  Mc- 
Dowen  and  Albert  P.  McDoweU  have  no 
guardian.  It  vrlU  be  noticed  that  some  of  the 
grandchildrdi  named  above  wen  not  in  being 
at  testator's  death.  No  claim  Is  made  by  the 
administrators  of  the  widow  fOr  uy  purtlon 
of  the  funds  now  tor  dIstribntitHi.  The  ques- 
tions that  are  raised  before  the  auditor  arise 
out  of  the  construction  to  be  givoi  to  tiie 
codldl  to  thB  wlU.  It  is  contended  in  behslf 
of  the  guardian  for  certain  ot  the  grandchil- 
dren that  children  and  grandchildren  Hvliv 
at  the  time  of  the  death  of  the  wtdow  of  tes- 
tator, to  wit  on  Febmary  18^  A.  D.  1899. 
shall  all  take  equal  abaree  <a  the  estate.  The 
contentiim,  on  the  other  hand,  of  counsel  for 
certahi  of  the  chndrra.  Is  that  the  grandchil- 
dren shall  take  no  part  In  tiie  distribution, 
and  tiiat  tiie  reference  to  Ihem  In  the  codicil 
was  intended  to  apply  only  In  the  event  of  the 
deatii  of  the  dilUren  b^re  tiie  deatii  of  the 
testator,  or  before  the  death  of  tiie  widow, 
and  that  to  that  event  the  grandchlldret 
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mn  to  tttv-tv  wpri—HtBitlon  thnm^  tbtSr 
puoDto. 

"Opinion. 

"Tbe  codicil  to  tbe  wlU  bears  no  date.  80 
tar  as  tbe  appearance  of  the  original  Inattn- 
ment  reveals,  It  was  written  at  the  sam^  time 
as  what  precedes  It  The  handwriting  and 
the  Ink  and  tbe  pen  appear  to  be  uniform  with 
the.  body  of  tbe  will.  Tbe  presumption,  in 
tbe  absence  of  some  circumstance  showing  tbe 
contrary,  would  be  that  this  addition  to  tbe 
will  was  written  upon  tbe  date  of  the  Inatru- 
ment  Itself.  Tbe  fact  that  no  date  is  giTen 
to  the  codicil  or  addition  would  imply  that  It 
was  of  the  same  date  as  that  which  precedes 
It,  which  Is  dated.  This  codicil,  so  called, 
may,  therefore,  be  construed  as  an  addition 
to  the  will,  rather  than  a  codicil,  as  techni- 
cally defined  and  understood.  What  was  tbe 
Intention  of  tbe  testator  when  be  added  these 
few  Ihies  to  what  he  had  already  written  as 
hla  last  wiU  and  testament?  The  provision 
be  had  made  for  the  dlstrlbutloD  of  bis  estate 
was  perfectly  clear  In  terms,  and  tbe  objects 
of  his  bouirty  were  clearly  and  precisely  de- 
fined and  declared.  Hla  first  and  primary 
desire  was  to  provide  for  bis  widow,  and  be 
gave  her  tbe  Income  of  bis  entire  estate.  Sub- 
ject to  her  comfort,  he  provides  for  his  chil- 
dren, and  Is  careful  that  there  shall  be  no  dis- 
tinction made  between  tbem,  but  that  perfect 
equality  of  distilbatton  to  them  Aball  be  made 
after  Us  wife's  death.  He  authorizes  ad- 
vancements to  be  made  by  her  oat  of  any 
snrtrios  Income  that  she  might  have,  bnt  such 
advancements  are  to  be  charged  against  the 
redplentfl  so  as  to  preserve  equality.  Under 
the  terms  of  this  wtll,  as  he  originally  makes 
ttf  then  conld  be  no  doubt  that  bis  estate 
vested  absolntdy  In  his  children  upon  bis 
death,  to  be  distributed  to  them  in  possession 
upon  the  death  of  tbe  widow.  Does  the  ad- 
dition to  this  will  cut  down  and  destroy  tbe 
absolnte  Interest  already  given*  and  change 
his  whole  scheme  of  the  dlvislou  of  his  estate? 
It  tbe  view  asserted  by  the  guardian  for  some 
of  the  grandchildren  shall  prevail,  tbe  testator 
must  have  changed  his  mind  entirely  between 
the  signing  of  his  name  at  the  two  places  on 
this  last  wlU,  and,  Instead  of  equality  of  dis- 
tribution. In  accordance  with  that  which  we 
should  eicpcct  from  every  parent  In  providing 
for  children  equally  meritorious  and  In  ac- 
cordance with  the  statute  of  distribution  ap> 
plying  to  parent  and  children,  concluded  that 
his  estate  should  be  divided  in  a  most  unusual 
and  unequal  manner.  That  which  was  per- 
fectly plain  before  Is  changed  to  sometbli^ 
Indefinite,  uncertain,  and  contradictory.  That 
which  was  absolnt^y  given  and  vested  is  de- 
vested. I  canitot  so  Interpret  this  addition  to 
the  wUL  Tbe  testator  was  clearly  not  a  laW<- 
yer,  nor  familiar  with  the  terms  usually  em- 
^oyed  by  the  profession  In  drawing  testa- 
ments. It  seems  to  me  that  the  testator,  aft- 
er he  had  written  his  will,  reviewed  It,  and 
the  thought  occurred  to  him  that  between  bis 
death  and  the  death  of  his  widow,  or  between 


the  writing  of  the  wffl  and  the  death  of  the 
widow,  there  was  a  posslMUty  Hiat  stme  ot 
the  children  might  die,  leaving  children.  His 
daughter  Mrs.  Manning  bad  m  child  living 
when  this  will  was  written.  He  was  desirous 
that  tbe  equality  of  distrlbntion  which  he 
had  provided  for  among  his  children  shoold 
not  be  destroyed  to  the  disinheritance  of  a 
grandchild  by  the  death  of  Its  parent  before 
receiving  his  or  her  share.  Therefore  he  ex- 
pressed his  desire  that  the  grandchildren  shall 
he  taken  Into  consideration.  A  lawyer  would 
have  said  that  the  grandchildren  shall  re- 
ceive the  share  of  the  parent  dying  before  dis- 
tribution. It  Is  said  that  he  was  presumed 
to  know  the  law,— that  the  children  of  any 
of  his  sons  or  daughters  would  take  tbe  par- 
tot's  share  without  any  provision  made  to  XhAt 
effect  If  socfa  prraumptlon  exist.  It  is  a  very 
weak  one,  and  is  opposed  by  tbe  experience 
of  lawyoia  and  judges  in  construing  home- 
made wills.  Tbe  same  presumption  would  re- 
quire him  to  know  what  words  to  use  to  ex- 
press bis  intentions  clearly  whtti  be  wrote  the 
addition  to  tbe  wUl.  He  bad  provided  that 
bis  widow  conld  advance  to  any  of  the  cbfl- 
dren  to  tbe  extent  of  one-half  of  their  sup- 
posed shares.  This  affiled  to  tbe  principal 
of  tbe  estate  as  -well  as  to  the  income.  The 
so-called  'codicil'  does  not  withdraw  tblis  pow- 
er of  antlcipatton.  It  is  scarcely  conceivable 
that  he  Intended  to  revoke,  by  implication, 
this  power  glvoi,  and  that,  if  be  did  so  In- 
tend, he  would  not  have  used  apt  words  In  so 
declaring.  If  we  are  to  hold  tiiat  this  addi- 
tion to  the  will  revokes  all  that  Is  gone  be- 
fore, except  tbe  life  estate  in  tbe  widow,— as 
we  must  if  a  construction  be  given  to  bis 
final  words  as  claimed  for,— to  whom  shall 
the  distribution  be  made?  He  says,  The  es- 
tate shall  be  so  divided  that  the  grandchildren 
shall  have  equal  shares.'  If  we  are  to  take 
this  literally  and  absolutely,  then  no  one  can 
take  except  tbe  grandchildren.  They  are  the 
ones  to  have  equal  shares,— not  with  tbe 
cblidr^  but  with  each  Mber.  Bnt  to  con- 
strue tbe  will  to  effectuate  tbe  letter  and  not 
the  spirit  of  this  direction  would  result  in 
l^orlng  the  needs  of  bis  children  for  the  ben- 
efit of  their  descendants.  And  unless  the  es- 
tate were  to  be  held  In  trust  until  all  of  the 
children  should  have  died,  so  that  his  grand- 
ehUdrra  might  be  determined  in  completeness 
of  number,  there  would  be  tbe  greatest  In- 
equality among  .tbem,  between  those  who 
might  be  bom  at  a  certain  date  and'  those 
who  should  be  born  a  day  or  year  thereafter. 
But  the  law  of  this  state  would  not  tolerate 
a  construction  postponing  the  distribution  un- 
til tbe  death  of  all  of  tbe  children.  A  trust 
will  not  be  created  when  tbe  testator  has  not 
declared  it  The  interests  of  the  legatees  and 
devisees  vested  either  upon  the  death  of  the 
testator,  or,  at  the  latest,  upon  tbe  death  of 
his  widow.  And  to  hold  to  a  construction  ot 
this  will  by  giving  effect  only  to  its  final 
words  would  result  In  the  greatest  possible 
Inequali^.    ^e  grandchildren  who  might 
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tM  turn  after  tlie  death  of  tbe  vUow  or  after 
tiia  death  of  the  teitaftor,  irtildieTer  might  be 
ad<v>ted  as  the  time  tor  Teetlnsi  wmld  re- 
eslTe  no  share  of  th%  teatator*!  bomitr.  Suck 
a  dlitdbutlon,  unda  all  the  canons  of  con- 
stmcdon  of  wills,  wlU  not  be  tdeiated  nnleaa 
flie  Intent  of  the  testator  so  to  do  Is  absolute^ 
clear  and  posltlTe,  so  Uiat  no  other  meaning 
can  be  glren  to  Us  words.  Tb6  same  Inequal- 
ity without  reason,  so  tar  as  the  will  dls* 
doses,  and  so  incooslstait  with  the  declared 
intentions  of  the  testator  as  he  orlglnallr  ex- 
pressed  them,  arises  If  it  be  said  fibat  grands 
diildroi  shall  share  wltli  children  eqnaUr. 
Assni^ig  that  the  time  tor  the  resting  of 
tiiese  intnests  was  postpcmed  to  the  death  of 
the  widow,  the  gnndchUdroi  that  ml^t  be 
bora  subseqnently  would  Inherit  nothing.  I 
therefore  onudude  tha^  when  Oie  testator 
made  this  addition  to  his  will,  his  only  par* 
pose  was  to  provide  for  grandchildren  In  the 
event  of  th^  paroits  having  died  before  dis- 
tribution Should  be  made.  To  hold  otherwise 
would  be  to  permit  by  resson  of  taideftntte 
and  uncertain  words  at  the  end  of  the  will, 
tbe  revocation  of  the  genoal  scheme  of  dis- 
tribution adiqpted  and  clearly  stated  by  the 
testator,  the  cutting  down  of  abscdnte  gifts  to 
uncertain  or  taidednlte  gifts,  or  no  i^fts  at  all. 
and  Inequality  of  distribution  among  children 
and  granddilldren,  without  tiie  slightest  rear 
son  given  therefor.  This  will  is  sui  generis, 
and  iwecedaits  arish^  In  tiie  e(»stmctioD  of 
other  wills  are  of  little  value.  The  tmly  ques- 
tion here  Is  to  find  out;  from  the  words  of 
tiie  entire  wUl,  the  meaning  oC  the  testator. 
To  construe  the  will  as  contended  for  the 
guardian  ot  the  grandchildren  serans  to  me 
not  to  be  warranted  by  flie  wcods  of  tiie  tes- 
tator, and  to  be  absolutdy  at  variance  with 
all  the  wdl-establlshed  rules  declared  by 
courts  in  determining  the  meaning  of  wills, 
where  wonis  of  doubtful  meaning  are  used." 

N.  H.  Laxzelere,  for  appellant  Sklmund 
Q.  Hamersly  and  fohn  O.  Johnstxi,  for  ap- 
pellees. 

PEBOUBIAU.  The  wlU  of  the  testator  by 
its  express  terms  gave  the  whole  residuary 
estate  to  all  of  his  diUdren  in  equal  shares 
at  the  death  of  his  widow.  There  were  seven 
Children  living  at  the  date  of  the  will,  at  the 
deam  of  the  testator,  and  at  tbe  death  of  the 
widow.  Undoubtedly  tiies^  seven  l^tees 
were  to  take  the  whole  estate  under  the  literal 
operation  of  the  wUL  Bvldently  It  occurred 
to  the  testator  at  some  later  date  that  no  pro- 
vision was  made  for  grandchildren  in  the 
event  ot  the  death  of  aaj  of  the  children,  and 
he  attempted  In  his  own  very  crude  way  to 
provide  for  that  ezlgoicy  by  the  oodldL  It  la 
too  p^a  for  sqwnrat  that  his  meaning  was 
to  embrace  the  children  of  dead  children  by 
tiie  terms  cf  tiie  codidL  Any  other  latwpre- 
tation  would  be  manifestly  at  war  with  the 
whole  sdieme  <it  the  wilL  We  affirm  the  de- 
cree, and  concur  with  the  teamed  auditor  In 


flie  reasons  eqnesaed  In  his  ifvort  Dserse 
affirmed,  and  appeal  dismissed,  at  tbe  cost  of 
tbe  appeUant 


(IH  Pa.  St.  eO) 

BBDMOND  V.  BXCBtfilOE  SAVING  FUND 
ft  LOAN  ASS'N. 
(Supmu  Ooart  of  PentuylTanUu   Fetk  i9, 
1900.) 
BSTOPPBL  IN  PAIS. 
Where  M.  erected  a  buIUIn^  partly  on  ber 
land,  and  extended  it  orer  an  alley,  and  into  and 
Sfainat  tbe  booae  of  B.,  which  was  2^  feet 
inside  <a  his  lot  line,  be  is  estopped  to  maintain 
ejectment  for  rach  2H  feet,  be  Qaving  lived  in 
hlfl  bouae  while  tbe  other  was  being  erected,  and 
baving  known  all  the  facts,^  and  because  he 
thougtat  that  some  day  M.,  who  was  his  sistn. 
wonid  glre  the  pn^rty  to  his  children,  baviog 
made  no  objection  tQI  five  years  after,  when  he 
learned  she  was  going  to  seft  tbe  property. 

Appeal  from  court  of  common  pleas,  Mont- 
gomery county. 

Ejectment  by  Michael  Hedmond  against  the 
Excelsior  Saving  Fund  ft  Loan  Association  tor 
a  atrip  of  laud  2  feet  6  inches  wide  between 
the  bouse  and  bla  lot  line.  Judgment  fbr  de- 
fendant.  Plaintiff  appeals.  Affirmed. 

Henry  M.  Tracy,  for  appeUant  J.  P.  ^le 
Jenkins,  tor  appellee. 

GREEN,  0.  J.  The  special  verdict  detet^ 
mined  the  facts,  snd.  If  upon  those  facta  an 
estoppel  was  raised  against  the  plaintiff  which 
prohibited  blm  from  setting  up  his  legal  title, 
the  Judgment  should  be  sustained.  It  was 
found  by  tbe  voidlct  that  Bedmond.  the  ^tain- 
tiff,  did  agree,  while  the  building  was  going 
iqt,  that  the  building  of  UQss  McAdams  should 
extend  over  tbe  all^  which  fflvlded  tbe  idahi- 
tUTs  house  from  the  house  hi  question,  and 
Into  and  against  the  plaintiff's  boose;  that 
Bedmond  knew  ot  and  cmsented  to  this  meth- 
od of  building,  demanded  no  coanpensatloii, 
and  offered  no  cAjectkm  thereto  raitil  six  yesrs 
afterwards;  and  tiiat  during  all  this  time, 
and  while  the  bulfallng  was  going  up,  the  plain- 
tiff lived  In  his  own  bouse,  next  door.  We 
thtaik  tiie  testimony  was  quite  snffidoit  to 
sustatai  the  vordlct.  The  testlinony  of  BOss 
McAdams  was  very  full,  ^edse.  clear,  and 
positive  as  to  the  tSct  of  tiie^igreement  Hal- 
lowen*s  testimony,  while  It  was  not  so  precise 
nor  so  deu  ss  that  of  Mln  HcAdsms,  was 
qntte  corroborative  In  tto  cbsracter  ot  the  tes- 
timony of  Hiss  Uo^dams.  He  said:  *'Aftar 
the  building  was  under  way,  during  the  onizse 
of  the  coostmctloa  of  the  tmOding,  there  was 
a  ctmversatlon  betwe«i  Bedmond  and  Rose 
McAdams  as  to  the  building  her  house  against 
his  side  walL  It  was  talked  ot.  I  do  not 
know  what  was  said.  I  was  under  the  im- 
pression that  Ifr.  Bedmond  wanted  to  nm  it 
over,  but  I  cannot  say  insltivdy  about  that. 
*  *  *  Certain^,  Mr.  Bedmond  must  have 
ap«ed  that  the  house  should  be  put  over 
agahist  his  widl,  or  it  would  not  have  been 
dona  He  made  no  ol^eetloD  to  me  at  aO. 
He  was  resent  eveiy  dsy  wheat  I  vss  bnUd^ 
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Ine  It  He  saw  I  was  buOdliv  agalnat  tale 

property.  •  •  •  He  was  there  every  Aay. 
He  lived  next  door,  In  the  bonse  that  It  was 
Jobied  to.  I  never  knew  during  the  progress 
of  the  work  that  he  objected  to  this."  AU  of 
this  teatlmony  Is  most  highly  corroborative  of 
the  tesUmcHiy  of  Miss  McAdams.  He  knew 
fh£xe  was  a  conversation  between  the  partlea, 
and  that  It  was  upon  this  very  subject  But, 
above  all,  he  was  the  contractor  who  erected 
the  bnlldlng,  and  necessarily  knew  Just  what 
he  was  doing,  and  he  therefore  said,  "Certain- 
ly, Hr.  Redmond  most  have  agreed  that  the 
house  should  be  pnt  over  against  his  wall,  or 
It  would  not  have  been  d(me."  And  this  Is 
the  (Wily  rational  conidnslcHi  that  can  be  drawn 
from  the  drcomstances.  He  further  says  that 
Redmond  made  no  objectloii  to  It,  and  that 
fact  Is  alone  snffldent.  In  such  drcnmstances, 
to  raise  an  estt^el,  because  mere  silence  Is 
equivalent  to  express  consent  In  such  a  situa- 
tion. But  the  testimony  of  Redmond  himself 
Is  also  stHmgly  corroborative  In  some  of  Its 
meet  lmp(«tant  facts.  It  Is  true  he  says  he 
never  gave  permlBsIm,  but  be  also  says  he 
came  home  on  the  evening  of  the  day  when 
the  Joists  were  put  Int»  bis  wall,  and  testified: 
"I  said  to  her,  when  I  sat  down  to  my  sup- 
per. Ton  said  last  night  you  were  not  going 
Into  my  wall.'  She  says,  'Mr.  Hallowell  says 
It  will  make  a  better  Job  on  that  side.'  I 
says,  'Whenever  yon  want  to  sell  It,  yon  wlH 
make  a  great  mistake.'  She  said.  It  was  nev- 
er going  to  be  acAA.'  She  said,  'I  would  never 
want  it,  bat  my  children  would  fall  into  It.* 
She  says,  *I  know  yon  will  never  want  It.' 
She  was  my  sister-in-law,  and  was  living  In 
my  house  at  that  time.  She  lived  In  the 
honae  until  her  own  was  finished.  *  *  *  I 
never  gave  her  permission.  She  took,  that  per- 
mission. *  *  *  I  had  a  conversaticHi  with 
Hose  and  Hr.  Hallowell  before  the  Joists  were 
pot  up  against  my  house,— brfore  they  were 
pot  Into  my  wall.  *  *  *  I  did  not  agree 
to  It  I  did  not  agree  to  nothing.  •  •  • 
When  she  had  a  chance  to  sell  this  property, 
about  five  years  ago,  was  the  first  time  I  made 
any  dalm,  because  she  had  told  me  to  be  quiet, 
It  would  come  to  my  own  children;  that  she 
was  not  g<ring  to  sell  the  property.  That  is 
the  first  time  I  made  the  complaint  and  as 
soon  as  I  found  she  was  going  to  sell  It  I  stop- 
ped It."  Thus  It  appears  by  the  plaintlfTs 
own  testimony  that  although  he  knew  per- 
fectly well  that  the  building  was  extended  over 
against  his  own  all  the  time,  from  the  very 
commencement  and  stood  by  and  saw  It  done, 
he  never  made  any  objection  to  It  until  after 
he  learned  she  was  going  to  sell  the  property, 
some  five  years  later.  This  Is  not  mere  silent 
acqtileacence.  It  Is  aflSrmatlve  proof  of  ex- 
press acquiescence,  founded  npon  an  expecta- 
tlfMi  that  his  own  children  were  to  get  the 
property  some  day  in  the  future.  Whether 
that  expectation  was  disappointed  Is  a  matter 
of  no  consequence.  The  Pact  of  the  expecta- 
don,  and  of  no  objection  being  made.  Is  only 
eoaalstent  with  actnal  acquiescence.  Bat,  In 


any  event  it  to  quite  enough  to  raise  ttte  es- 
toppel. Upon  every  principle,  If  he  did  not 
agree,  It  was  his  duty  to  speak  when  the 
work  was  going  on,  and  arrest  It  Falling  to 
do  this,  he  cannot  be  permitted  to  wait  five 
years,  after  the  building  was  pnt  up  before 
hie  own  eyee  and  with  his  fullest  knowledge, 
allowing  all  the  expenditure  to  be  made,  with- 
out any  protest  or  objection,  and  then  set  up  a 
claim  entirely  Inconsistent  with  all  Ids  pre* 
vlous  conduct.  It  Is  almost  unnecessary  to 
cite  the  authorities.  TUey  are  numerous  and 
directly  In  point.  In  Arnold  v.  Comman,  00 
Pa.  St  861,  we  held  that  who-e  a  defendant 
buUt  a  wall  across  an  alleged  way,  with  the 
fall  knowledge  of  the  idalntlff,  who  saw  tiie 
erection  progressing  day  by  day  wlthont  com- 
plaint  or  asswtlon  of  a  right  It  was  not  error 
to  submit  his  acts  and  conduct  to  the  Jury  as 
evidence  of  an  estoppel  In  pals.  In  Railroad 
Go.  V.  McLanahan,  80  Pa.  St  23,  we  held  that 
where  plaintiff  had  knowledge  of  a  building 
being  erected  and  gave  no  notice  of  his  claim, 
he  was  eatiq)ped.  A  party  who  stands  by, 
and  sees  a  bona  fide  purchaser  making  val- 
uable Improvements  upon  the  land,  in  the 
neighborhood  of  which  the  former  has  resided 
for  nearly  20  yeara,  without  giving  notice  of 
an  equitable  title  in  himself,  will  be  estopped 
from  snbsequently  asserting  the  same.  Woods 
V.  Wilson,  87  Pa.  St.  879.  Silence  will  post- 
pone a  title,  when  one  knowing  his  own  right 
should  speak  out  One  led  by  snch  title 
ignorantty  and  Innocently  to  rest  on  his  title, 
believing  It  secure,  and  to  expend  money  and 
make  Improvements  without  timely  warning, 
will  be  protected  by  estoppel.  Chapman  v. 
Chapman,  69  Pa.  St.  214.  One  who,  by  posi- 
tive acts,  has  induced  another  to  purchase 
lands  of  which  he  Is  himsdf  the  true  owner. 
Is  thereafter  estopped  from  setting  up  his  titie 
against  the  purchaser,  even  though  he  acted  In 
good  faith  and  In  Ignorance  of  his  own  rights. 
Putnam  v.  Tyler,  117  Pa.  St  570,  12  Atl.  48; 
Miller's  Appeal,  84  Pa.  St.  801.  It  Is  unneces- 
sary to  extend  the  citations.  The  principle  In- 
volved Is  so  very  familiar  that  no  discussion 
Is  required.  The  assignments  of  earn  are  dis- 
missed. Judgment  affirmed. 


(IH  Fa.  St  S17> 

FIDBLITT  INSURANCH,  TRTT8T  ft  8AFB- 
DBFOSIT  CO.  et  at  y.  MOORB. 
(Supreme  Conrt  of  Pennsylvsnla.   Feb.  12, 

1900.) 

RBBULTINO  TRUST-eWFTCIBNCT  OT  BTX- 
DIDNGBl. 

There  Is  no  resalting  trust  in  favor  of  A. 
hi  a  farm  bought  of  J.,  the  contract  sizned  by 
A.,  without  words  of  agency,  reciting,  "A.  exe- 
cuted this  agreement  m  favor  of  bis  father, 
M.;"  the  receipt  for  the  hand  money  readint 
"Received  of  M.,  by  th<>  hands  of  A.,  hia  cheat 
•  •  •  for  $5,000:"  the  deed,  by  direction  of 
A.,  being  made  to  M.;  the  balance  of  tlie  pur- 
chase money,  $8,200,  In  addition  to  the  mort- 
gages of  $12,800  on  the  Dremisee,  being  settled 
by  the  bond  of  M.,  secured  on  the  prtqwrty:  M., 
a  multi-millionaire  merchant  paring  over  $700,- 
000  for  bni^vements  and  Uooded  stock  put  m 
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the  farm,  and  o flier  expenses  thereot  indodinf 
tlie  taxsB  from  jear  to  year,  and  A.  having  no 
means  of  his  own,— 'thoagh  the  negoHatioos  for 
purchase  of  the  farm  were  made  by  A.,  and  the 
K>,000  paid  by  a  check  of  A.,  to  whom  a  check 
for  that  amoant  had  been  giTen  the  same  day 
by  M.,  and  though  A.  bought  out  the  unex- 
pired term  of  a  tenant  In  possession,  paying  a 
small  amount  therefor,  and  went  into  possession, 
and  contracted  for  the  ImproTements,  and  though 
M.  said  he  bought  the  farm  for  A^  but  wanted 
to  have  it  in  hia  own  name,  that  he  might  keep 
an  eye  on  it;  any  intration  to  transfer  title  to 
A.  ha^nr  beoi  abandcmed  It  IL,  or  thwarted 
Ubi  death. 

Appeal  from  court  of  commoa  pleaa,  Bfoot- 
gomery  county. 

Bjectment  by  the  Fidelity  Insurance,  Tnist 
ft  Safe-Deposit  Company  and  others,  ezecntors 
and  tmBtees  under  tlie  will  of  Andrew  M. 
Mowe,  deceased,  against  Albert  H.  Mocwe. 
Judgment  foe' deCotdant  PlaintUb  iqppeal. 
Bevereed. 

Montgomery  Etbub  and  SimpBon  ft  Bnvwn, 
tm  appellanta.  M.  M.  GIbaon,  O.  B.  Fox,  and 
N,  H.  Uuaelerc^  t<a  appellee. 

DHAN,  J.  The  plalntifTs  brought  eject- 
ment against  defendant  for  a  farm  of  189 
acres  at  Colmax,  Montgomery  coun^.  At  the 
trial  they  showed  a  complete  legal  title  In  de- 
fendant's father,  their  testator.  Defendant 
claimed  the  equitable  title  under  a  trust  re- 
sulting in  his  favor  from  payment  by  him 
of  the  purchase  money.  T^e  evidence  tending 
to  establish  the  trust  was  submitted  to  the 
Jury  by  the  court  below.  Th»  verdict  was 
for  defendant)  The  court  having  entered 
Judgment  on  it,  we  have  this  appeal  by  plain- 
tiffs, who  allege  there  was  no  evidence  le- 
gally sufficient  to  estabtish  a  resulting  truBt, 
and  therefore  the  court  erred  In  not  directing 
a  verdict  for  plaintiffs.  It  seems  to  us,  If  a 
rule  of  law,  in  its  application  to  the  more  or 
less  varying  facta  in  this  class  of  cases,  can 
be  said  to  be  settled,  its  application  In  this 
case  must  be  undoubted,  in  view  of  tlie  facts 
before  us.  In  the  latest  case— Olinger  t. 
SbultE,  183  Pa.  St  474,  38  AtL  1024^the  pres- 
oat  chief  Justice  says:  "The  rule  of  law  In 
this  class  of  cases,  as  established  by  numer- 
ous decisions  of  this  court,  is  without  sny 
doubt  or  question.  The  evidence  in  support 
(tf  the  trust  must  be  clear,  precise,  coavlncing, 
and  satisfactory.  It  is  not  enough  that  it 
satisfies  a  Jury;  it  nnist  also  satisfy  the  mlod 
and  conscience  of  the  court,  sitting  as  a  chan- 
cellor reviewing  the  testimony;  and.  If  It 
fails  In  this  respect,  it  must  be  withdrawn 
from  the  Jury."  He  then  cites  qnlte  a  list  of 
the  later  cases  in  this  state  where  the  rule 
has  been  enforced,  all  of  which,  as  well  as 
those  of  much  earlier  date,  amply  vindicatei 
his  statement  of  the  rule.  A  reference  to 
Olinger  v.  Shnltz,  supra,  is  all  this  case  de- 
mands by  way  of  authority.  Let  us,  then, 
review  the  facts  proven  In  the  court  below, 
and  see  If  they  stand  the  test  of  this  settled 
rule.  The  negotiations  for  the  purchase  of 
tiie  property  were  Initiated  and  carried  on  by 
defendant,  Albert  H.  Moore.  In  what  capac- 


ity, or  Cor  wbom  did  be  aetf  For  UmKlf;  or 
for  bis  tatiier?  The  article  of  agreement  is 
dated  22d  of  October,  i888,  and  was  made 
with  0.  Todd  Jenkins,  the  vwna.  It  poi^ 
ports  to  be  made  vritfa  the  &ther,  altfaoot^ 
signed  by  A.  H.  Moore,  wltboot  tbe  addition 
of  tbe  w(»d  ''Agent"  to  bis  algnatnre;  bat  In 
the  body  of  the  agreement  he  ues  these 
words:  "A.  H.  Mowe  ezecates  tills  agree- 
ment In  b^ialf  of  bis  father,  Andrew  M. 
Moore."  The  consideration  for  the  farm  Is 
$26,000,  to  be  paid,  practically,  96.000  cash, 
and  balance  pt^rable  In  one  year,  to  be  se* 
cored  by  mortgage.  At  the  time  of  tihe  con- 
tract the  farm  was  incumbered  by  three  mort- 
gages, amounting  altogether  to  ,  912,800. 
About  10  days  after  the  agreement,  Jenkins 
met  tbe  father,  and  made  with  him  a  aettle- 
m^t  or  adjustment  of  tbe  purchase  money. 
About  this  date-probably  a  day  or  two  before 
—the  son  had  given  bis  dieck  to  Jenkins  for 
95,000  of  the  liand  money.  The  receipt  given 
reads:  "Received  of  Andrew  M.  Moor^  by 
the  hands  of  A.  H.  Moore,  his  check  to  tbe 
order  of  0.  Todd  Jenkins  for  9S>000  on  ac- 
count of  the  purchase  money  for  the  farm  in 
Montgomery  township."  For  the  balance  of 
the  purchase  money  the  father  setUed,  leav- 
ing due  and  unpaid  to  Jenkins  98,200,  for 
Which  sum  be  gave  to  Jenkins  his  personal 
bond,  secured  by  his  mortgage  on  the  farm, 
and  took  the  deed  in  his  own  name.  The  son 
went  into  possession,  and  at  once  commenced 
making  very  expensive  Improvements  to  ren- 
der the  faiin  suitable  to  horse-breeding  pur- 
poses. Be  did  breed  and  rear  upon  It  blood- 
ed horses.  The  project,  evidentiy,  was  not  a 
financial  success,  l^e  son  had  no  means  of 
his  own.  Prom  the  date  of  the  purchase  un- 
til his  deatb,  on  January  26,  1898,  the  father 
paid  bills  Incurred  for  Improrementa  on  the 
farm,  and  for  stock  and  other  expenses,  the 
snm  of  9741,000.  He  also  paid  the  taxes  fnxn 
year  to  year,  and  his  executors  continued  to 
pay  them  after  his  death.  The  i^ntiffs*  evi- 
dence showed  in  them  both  a  complete  legal 
and  equitable  estate.  So  far  as  we  have  stat- 
ed them,  not  a  sin^e  essential  fact  is  want- 
ing to  make  out  their  right  to  possession.  But 
defendant  alleges  that  a  trust  in  the  land  re- 
sults in  his  favor,  because:  (1)  All  tbe  bar- 
gaining for  the  property  was  done  by  him. 
(2)  All  tlM  cash  paid  at  the  date  of  the  con- 
tract, when  tbe  father  took  the  conveyance 
in  his  own  name,  was  paid  by  him,  the  son. 
@)  The  buying  oat  of  the  tenant  then  In 
possession,  and  payment  of  money  to  him, 
was  by  the  son.  <4)  He  went  Into  possession 
as  owner,  made  such  Improvements  as  he 
chose,  and  In  every  particular  treated  the 
property  as  bis  own.  (5)  All  the  bnildlnga 
were  Insured  in  the  son's  name.  (6)  Ail  the 
contracts  were  made  by  the  son,  and  paid 
for  by  him.  (7)  He  never  rendered  any  ac- 
count to  his  father,  nor  did  the  father  regard 
him  as  a  tenant.  (8)  The  fatb^  declared  to 
third  parties  that  be  held  tbe  title  In  trost  for 
his  son. 
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Before  considering  the  facta  averred  In 
t&ls  statement,  the  first  Inquiry  that  auggtuta 
Itself  to  the  mina  Is,  what  were  the  relations 
of  the  pai'tles?  For,  If  they  were  merely 
landlord  and  tenant  at.  will,  tbe  conduct  of 
the  landlord  Is  absurdly  Inconsistent  with; 
such  a.  purely  business  relation.  That  a  man 
will  pay  $20,000  for  a  tann,  put  a  tenant 
upon  It.  permit  the  t«iant  for  10  yean  to 
enjoy  all  Its  benefits,  without  once  aaUos 
him  to  account,  and,  liesJdea.  pay  him  over 
9700,000  for  staytug  there,  la  a  stretdi  of. 
generosity  on  Ube  part  of  the  landlord  that 
at  once  prompts  us  to  look  for  some  other  re- 
lation than  one  merely  of  bualness;  'The 
landlord  in  this  case  was  the  father  at  the 
tenant;  besides,  b«d  an  estate  running  into 
milUfma  He  ooutd  afford  to  and  did  bestow 
hiB  money,  aa  well  as  bis  bisection,  upon  his 
son.  Whtn  we  notice  thjit  the  parental  rela- 
tion existed.  It  is  na  moce  remarkable  that 
he  should  spend  his  money  that  his  son  might 
Indulge  bis  taatw,  <xr  eren  his  whims,  during 
his  lifetime,  than  that  be  should  give  to  him 
by  will  hundreds  of  thousands  of  dollars,  to 
be  enjoyed  cmly  after  his  death.  So  that, 
assuming  the  existence  of  some  of  the  facts 
relied  on  by  appellee,  the  significance  cl  the 
inference  to  be  drawn  from  them  le  of  bat 
little  weight  In  view  of  the  real  relation  ot 
the  parties.  Bat,  first,  U  Is  argued,  all  the 
n^otlatlons  resulting  In  the  sale  of  the  farm 
were  carried  on  by  the  son.  Concede  this. 
It  la  not  inconsistent  with  the  fact  of  the  fa^ 
ther*s  legal  ownership.  Subsequent  events 
showed  clearly  the  father  did  not  want  to 
lire  upOD  It  nor  did  he' expect  a  rerenue  for 
himself.  He  wanted  It  for  his  aoa,  who  did 
want  to  live  npni  It  and  breed  htKraes.  The 
father  was  not  a  bone  breeder.  His  tas1»s 
lay  wholly  In  a  Afferent  dhrectlon,— the  mer- 
cantile business,-^  which  he  had  accumu- 
lated his  fortune.  What  more  natural  than 
that  he  should  anthorlste  the  son  to  conduct 
the  negotiations  for  <be  farm  as  well  aa  select 
It?  This  exercise  of  such  authwlty  In  no 
way  negatived  the  father's  ownership.  But 
second.  It  Is  allured,  the  son  paid  the  fS.000 
hand  money.  Assume,  for  the  moment,  this 
to  have  been  his  own  money.  It  was  paid 
.  after  the  execution  of  the  article.  In  which 
he  oq^ressly  sets  out  tbat  be  was  acting  lu 
agent  tor  his  father.  The  presumption  Is 
that  It  -was  paid  as  agmt,  and,  if  his  own 
money,  to  that  extent  his  father  became  his 
debtor.  It  is  not  the  case  of  the  agent  pay- 
ing the  money  of  his  principal,  and  taking 
ttie  deed  In  bis  own  name,  which  at  once 
creates  a  resulting  trust  In  favor  Of  the  prin- 
cipal, but  that  of  the  agent  paying  |S,000  for 
bis  principal,  and  then,  by  bis  (the  agenf  s) 
.direction,  the  grantor  makes  the  deed  to  the 
proper  party,  the  principal,  which,  In  effect 
only  oreates  an  indebtedness  of  the  principal 
to  the  agent  In  that  amount.  But  to  go 
further.  Is  the  fact  as  alleged?  Two  days 
befMe  the  son's  check  for  |5,U00  was  given, 
the  fatho>  gave  the  son  his  <Aetik  tor  95,000; 


which  the  latter  deposited  to  his  own  credit 
In  the  Keystone  NatUmal  Bank.  On  the  same 
bank  the  Km  drew  his  check  In  favor  of  Jenk- 
hu.  Tfarai,  In  the  receipt  of  Jenkins  to  the 
son.  It  Is  stated.  In  substance,  the  money  Is 
paid  for  the  father.  In  view  of  the  previous 
as  well  as  the  subsequent  conduct  of  the  par- 
ties, and  that  the  son  was  Without  means, 
while  the  fatbN-  was  amply  able,  as  well  as 
willing,  to  pay,  K  Is  difficult  for  the  mind  to 
come  to  any  other  conclusion  than  that  prac- 
tically, Uils  $S,000  came  from  the  same  podi- 
et  from  which  was  paid  the  balance  of  the 
purchase  money.  We  are  of  the  opinion  that 
If  the  son  paid  the  95,000  out  of  his  own  mm- 
ey,  he  paid  tt  as  agent  for  his  father;  fur- 
ther, that  the  only  reasonable  Inference  fr<»n 
the  evidence  Is  that  he  paid  It  with  mon^ 
famished  by  bis  father.  As  to  tlie  bargain- 
ing with  the  tmant  in  possession,  and  pay- 
ment of  the  onnparatlvely  smaO  sam  for  the 
surrender  of  his  unexpired  tarm,  sudi  cwdnct 
was  entirely  oonslstoit  with  the  rdation  of 
agent  for  Us  fiithw.  Who  else  would  nat- 
urally attend  to  sudi  business?  Certainly, 
the  aged  father  would  not  be  expected  to 
leave  his  home  and  business  hi  the  city,  and 
go  to  this  farm.  In  the  wlntar,  to  dicker  wltti 
a  tenant  for  a  small  fraction  of  an  unex- 
pired lease.  That  the  son  went  Into  posses- 
sion, made  most  costly  contracts  for  Imfffove- 
ments,— probably  improvident  ones,— 4or  all 
of  which  the  fattier  paid,  are  facts  of  no  rig- 
uiflcance  as  establlshhig  a  trust  in  the  father, 
when  the  parental  relation  Is  considered. 
The  extent  to  whldi  the  son  would  act  as 
owner,  under  such  drcumstanoes,  would  net 
be  measured  by  a  supposed  Uttleness  of  the 
father's  title,  but  by  the  largeness  of  a  fa- 
ther's generosity.  Then,  as  to  the  Gather's 
declarations  to  third  parties  that  he  held  the 
title  In  trust  for  his  son,  they  are  wlthont 
weight  There  was  no  payment  of  the  pur- 
chase money  by  the  son;  omsequently,  no 
oral  declarations  of  the  father  eonld,  of 
themselves,  create  a  resulting  trust.  If  a 
trwt  In  land  ooald  thenebiy  result  we  ndght 
as  wdlrwipe  the  statute  of  frauds  from  oar 
list  ot  laws.  We  have  no  dpubt  ttils  father 
bought  this  property  with  his  own  money, 
and  took.  In  his  own  name,  the  legal  title  in- 
tending that  the  son  should  live  upon  and  en- 
joy  It;  and,  doubtless,  farther  Intended  that 
-  at  some  future  day.  If  the  son's  management 
and  conduct  met  his  approval,  to  either  con- 
vey It  to  him  In  his  lifetime,  or  devise  it  to 
him  by  will,  and  that  be  more  than  once  dis- 
closed this  intention  in  his  oWn  rugged 
speech,  to  third  persons;  and  Oiat  Is  all  bis 
declarations  amount  to.  Take  the  first  one, 
as  testified  to  by  Mr.  Jenkins,  made  to  him 
when  the  deed  and  mortgage  were  bdng  pre- 
pared In  his  own  name,  thus:  "I  remarked  to 
talm  that  I  thought  this  property  was  his 
son's,  and  be  said,  well,  he  bougbt  It  for  his 
son,  but  he  wanted  to  have  It  hi  tbSa  way  to 
keep  an  eye  upon  It  to  keep  tab."  He  could 
not  more  dearly  have  announced  bis  fnten- 
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Hon  to  hold  on  to  tbe  title  to  his  own  prop- 
vtj,  bought  for  his  son,  ontil  sncb  time  an 
mtted  htm  to  traiufer  it  to  the  ton.  Whetb* 
«t  he  abandoned  this  at  that  time  fully< 
Conned  intention  becavBe  of  disappointment 
In  tbe  aou'B  management,  or  whether  that 
Intenthm  was  tihwarted  by  death,  we  do  not 
know.  We  do  know  that  he  did  nothing 
tbereafter  wbleh.  In  law  or  equity.  wonM  de- 
Test  his  title,  nierefore  tlie  learned  }ndge 
ihonld  have  Instmcted  the  Jory  to  find  for 
plaintiff!  because  of  the  stter  Insnfflclency  of 
defmdant^s  evidence  to  establish  an  eqoita- 
Ue  estate  in  the  land.  The  Indd  ehaige  of 
the  learned  Judge  leans  rery  strongly  In  fia* 
TO  of  plalntlfls.  Any  one  reading  it  mast; 
m  think,  be  impressed  by  the  thooght  that 
he  doabtad  Aether  tbe  of  def  wdant 
waa  sustained  by  tbe  erldence.  Under  such 
drcumstaneea,  he  should  not  havo  left  the 
Issue  to  be  determined  by  12  onleamed  dian- 
oeUors  in  the  box,  but  should  have  himsell 
assumed  the  reqionBibllity  of  deciding  It 
The  Judgment  ia  reversed. 

PBR  OUBIAH.  And  now,  March  B,  1900,  on 
coDBideration  of  foregolos  petttioa,  It  Is  ordered 
tiiat  Ja^ment  be  entered  m  plalnUffii  lor  land 
diaeribed  In  writ  of  ejectmrat. 


OM  Pa.  Bt  sm 

In  te  WAUTOirs  BSTAm 

(Snpreme  Oonrt  of  PennajrlTanla.  Feb.  8^  1900.) 

WIU^— CODI01I/-BSQUEST  TO  OONFIDBNTIAL 
AOBNT. 

L  A  later  codidi,  properly  execnted  and  atteet- 
•d,  containing  an  ezpreaB  republication  of  the 
will  and  a  prtor  codicU.  validates  the  prior  oodl 
dl,  tbooxh  It  was  not  properlr  attested. 

2.  The  mle  as  to  proof  reotured  of  a  confidenc- 
tlal  agent  taking  noder  a  mil  he  has  pre^red 
does  not  applj,  where,  under  a  form«-  will  of 
testatrix,  the  integrity  of  which  is  not  ImpnKned. 
prepared  another,  such  agent  would  nave 
nhen  more  than  onder  the  oecond  will,  whldi 
only  differed  from  the  first  In  some  unimportant 
pcoviaioos  growing  out  of  the  death  of  a  legatee. 

Appeal  from  orphans'  court,  PhUade^bia 

county. 

In  the  matter  ot  WaIt<m*B  estate.  From  a 
decree  sustaining  the  wiH  of  deceased,  Bosan- 
na  Knowles  and  others  appeal  Afflrmed. 

The  opinion  erf  the  court  below  la  as  fol- 
lows (Af^htnan,  J.^ , 

**I1ie  iMdtal  Of  a  fnr  fiels  In  tHe  family  hls- 
tsfy  of  the  testatrix  will  aid  In  fixing  tbe' 
status  of  the  parties  In  this  contest  By  the 
will  of  her  deceasbd  husband,  decedent 
was  given  an  ot  his  estate  above  the  aum  of 
.  910,000^  wbidi  be  beqoeatbed  to  his  son  and 
daqghtv,  <ho  Issue  of  a  fonner  marriage.  In 
Mardi,  1887,  very  soon  after  tbe  death  of  bv 
husband,  dw  altered  Into  a  written  agreement 
With  her  stepson,  under  which  he  received,  in 
place  oC  the  legacy  of  95,000,  one-third  ol  the 
estate.  In  April,  1887,  she  execnted  her  own 
vrtU,  by  which  slie  gave  to  her  stepdaughter, 
or,  in  case  of  ha  deaUi  befm  the  testatrix, 
then  to  the  danghto's  husband  and  diUd, 
920,000.'  She  gave  to  her  niece  Bwanun 
Knowles  (a  contestant)  her  furniture  and  98^^ 
OOa  aoblect  to  a  life  estato  therein  to  Elta 


Knowles,  and,  after  other  bequests  to  parties 
now  contesting,  she  gave  the  residue  ot  her 
estate  to  Herman  W.  Lenta,  the  husband  of- 
her  stepdaughter  and  tbe  present  proponent 
Her  estate  amounts.  In  round  numbers,  to 
960.000,  and  she  died  at  the  age  of  79  years. 
The  testatrix  intrusted  Hennan  W.  Lenta, 
who  had  been  associated  with  her  husband  In 
his  business,  with  tbe  management  ct  her 
pn^rty  and  with  the  custody  of  Its  securi- 
ties, and  the  will  of  1SS7.  about  whose  execu- 
tion there  is  really  no  dispute,  was  placed 
In  a  box  In  the  trust  company's  vault  to 
which  both  the  testatrix  and  the  propcmoit 
had  a  separate  key.  Another  will,  differing 
in  some  details  from  tliat  of  1887,  was  after- 
wards dmwn,  bnt  waa  destroyed  or  mislaid, 
and  it  was  followed  the  will  of  January  26, 
1891,  whirh  is  the  Instrument  In  dispute.  By 
the  last-named  paper,  the  decedent  gave  to 
the  niece  Rosanna  Knowles  96.000  and  tbe 
furniture,  to  the  niece's  mother  a  life  interest 
In  97,000,  to  the  heirs  of  hw  stepdaughter 
Bmma  Lenta  935,000^  to  Emma  Lentils  bihi 
94,000,  and  the  residuary  estate  to  Hennan  W. 
Lentz.  The  instrument  was  drawn  by  a  scriv- 
ener from  verbal  or  writtoi  instroctlotts  glv^ 
en  him  1^  Lents,  but  It  was  «cecuted  by  the 
testatrix  In  the  presence  of  two  snbscribtaig 
witnesses,  to  whom  she  acknowledged  H  as 
her  own  act  Mm  than  five  years  after  Its 
date  a  codlcU,  that  of  October  2,  1800.  waa 
added,  by  which  the  legacy  to  a  relative  who 
had  died  was  transferred  to  Bosanna  Knowles, 
Increasing  her  gift  by  98,000,  and  m  Jannary 
17,  1888,  a  aeoond  codicQ  waa  executed,  giv- 
ing her  spedfieally  books  and  furniture  ab- 
solutely, and  ai  which  It  Is  snlBdent  to  say 
that  it  did  not  benefit  tbe  proponent  IfOese 
codicils  were  not  adequately  proved,  that  dr- 
cnmstance  wlU  not  affect,  the  validity  of  the 
wlU,  while  It  win  diminish  tbe  shan  of  one 
of  the  contestants.  Tbe  second  codlcU  warn, 
bowevar,  satlstactcwily  sstaUisbed  by  the  taa- 
tlmony  (tf  Its  subscribing  witnesses,  and  It 
expressly  repabllshed  tbe  will  and  the  preccdr 
ing  codldL 

"The  qnesUon  la  ma  of  the  mental  eompe- 
tency  of  the  testatrix  and  of  her  froedOTU  from 
undue  influence.  To  B<»ne  extent  it  Is  an- 
swered by  the  provisions  ct  the  "wJa  Itself. 
The  will  Is  scarcely  open  to  critldnn  In  this 
parUcQlar.  Ite  gifte  were  providenfly  mads 
to  those  who  would  reasiHiably  bs  sdeeted  as 
objecte  of  her  regard,  by  n  testetrix  lAo  van 
lUile  to  judge  of  toe  fitness  of  ttilngt.  The 
testatrix  was  drawn  by  strtmg  ties  to  the 
stepdaughter,  towards  whom  she  had  stood 
during  her  married  life  in  tbe  attitude  of  a 
BDtoer,  and  from  irtiose  faflior  she  had  do- 
rlved  her  own  fortune.  She  knew  that  the 
stepson  had  received,  through  her  acquies- 
cence, a  lai^er  portion  than  the  daughter,  and 
die  aimed  by  her  will  to  phwe  boto  diUdren 
mi  a  plane  oC  equality.  Her  Intentlona  re- 
specting the  nlece^  who  Is  tbe  chief  eom^aln- 
ant,  do  not  seem  to  have  materially  varied, 
and,  to  point,  of  fact  that  legatee  veeelves 
more  under  the  laat  will  and  ite  codicils  Qian 
she  would  have  taken  under  the  earlier  tasta- 
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nenta.  If  tbese  gifts  were  tiie  outcome  of  an 
unfettered  Jodgment,  there  Is  an  end  of  tbe 
tontroren^.  The  testatrix  certainly  dealt 
threwdlr  with  her  own  affairs.  She  examln* 
«d  the  accounts  periodically  sotHnltted  to  her 
by  her  eon-ln-law.  She  snperrlBed  the  ftunlly 
expenditures,  she  went  about  among  ber 
friends,  and  she  took  some  part  In  chorcta 
work.  She  had  access  to  her  will  of  1801 
from  the  date  of  Its  writing  iqi  to  the  date  of 
her,  death,  and  she  knew  Its  contents  and  the 
extent  of  her  resoarces.  As  an  offset  to  aD 
fills,  the  niece  and  others  testify  that  the  de- 
cedent was  an  habitual  drunkard.  The  niece 
declared  that  there  were  few  times  during 
ber  12  years'  residence  In  ttie  house  with  her 
aoDt  in  which  the  latter  was  free  from  the 
Influence  of  liquor,  and  that  she  oven  went  to 
church  taitoxlcated.  The  very  extravagance 
of  this  statement  duUlenges  Its  credibility, 
and  It  was  dooded,  moreover,  by  the  <9lnlon 
which  the  witness  Toluntea«d  that  tbe  first 
stage  of  Inebriety  Is  reached  when  the  first 
glass  is  taken,  and  by  her  neglect,  wboi  she 
asserted,  with  easy  abandon,  that  ber  aont 
was  drunk,  to  locate  the  particular  stage  of 
tbe  disorder  at  which  the  victim  had  arrived. 
She  was  ccmtradlcted  by  witnesses  who  were 
apparently  disinterested,  and  who  were  at 
least  respectable  and  intelligent  These  per- 
sona declared  that  throughout  the  years  of  a 
long  and  close  acquaintanceship  with  tbe  tes- 
tatrix tliey  had  never  observed  in  her  the 
slightest  indication  of  Indulgence  In  stimu- 
lants. But,  accepting  tbe  theory  of  drunken- 
ness In  its  worst  aspect  as  literally  true,  Qiere 
fs  still  nothing  to  show  that  when  she  execut- 
ed the  wJU,  and  codicils  which  republished  it, 
tbe  testatrix  was  not  reasonably  sober;  and 
it  would  be  a  waste  of  time  to  dte  th6  cases 
which  declare  tliat.  In  the  absence  of  affirm- 
ative evidence  to  tbe  contrary,  tbe  law  win 
presume  that  she  had  testamentary  capacity. 
In  re  Miller's  IMate.  17»  Pa.  St  645,  86  Atl. 
189,  39  L.  B.  A.  220.  The  doctrine  of  Outh- 
batson's  Appeal.  97  Pa.  St  168.  whidi  defines 
the  status,  and  the  burden  of  proof  which 
accompanies  It  of  a  legatee  who  occupies  a 
position  of  trust  to  a  mentally  enfeebled  tes- 
tator, has  no  application  here,  or,  If  It  has, 
its  utmost  requirements  were  met  by  the  pro- 
pon^t  when  he  showed  that  for  11  years 
preceding  her  death  the  testatrix  had  adhered 
in  the  main  to  ber  original  testamentary  pur- 
pose, and  that  the  will  \^ch  finally  embodied 
that  purpose  remained  within  her  grasp  from 
1891  until  her  death,  in  1898,  and  was  re- 
published by  her  twice  In  that  interval.  In 
Harrison's  Appeal,  100  Pa.  St  468,  the  testator 
was  80  years  of  age,  and,  like  this  decedent 
left  the  bulk  of  bis  Mtate  to  a  daughter, 
whose  husband  was  not  only  his  confidential 
adviser,  but  tbe  draftsman  of  his  will  and  the 
executor  under  it;  yet  it  was  held  that  these 
drcumstances  were  not  suffldent  to  compel 
the  granting  of  an  issue.  If  tbe  present  case 
were  submitted  upon  the  evidence  which  has 
been  i^ered  to  a  Jury,  it  would  be  the  doty 


of  the  trial  judge  to  direct  a  verUct  for  Hie 
proponent  The  appeal  from  the  decision  of 
Oie  re^ster  In  fimir  ^  ttw  will  is  dismissed." 

The  toUowinc  i^hiloa  at  Uie  arpiians*  court 
on  the  exceptliHis  filed  was  filed  by  Fergn* 
son,  J.: 

"The  appellants  In  this  case  are  two  dt  ttis 
sisters  of  the  testatrix,  although  neither  of 
tbem  or  the  other  snrvlvlng  slater  took  any 
part  tai  the  contest  even  to  the  extut  of  ap- 
pearing as  witnesses  in  the  case.  Tbe  acting 
qtlrtt  in  the  controvert  Is  a  niece  who  tiad 
lived  with  the  testatrix  for  a  number  of  years 
befwe  her  death,  and  who,  no  doubt  presum- 
ed, tliat  from  this  fact  she  had  a  stronger 
daim  upon  the  bounty  of  the  testatrix  than 
any  one  else.  The  testatrix  did  not  look  at 
the  matter  in  the  same  light  uid.  while  she 
generously  treated  this  niece  In  her  will, 
there  was  another  whom  she  preferred.  The 
result  has  followed  that  we  so  often  see  Ulns- 
trated  in  this  court  A  persM  may  go  through 
this  w<«Id  without  a  snsplckm  of  their  mental 
integrity,  but  if  they  should  happen  to  dispose 
of  theto  estate  according  to  their  own  view  of 
the  fitness  of  things,  and  not  according  to  the 
view  of  some  one  dse,  then  they  are  of  uo- 
sound  mind,  or  have  been  unduly  Influenced 
to  make  the  will  In  question.  All  stnts  of 
family  skelalvns  are  brought  to  tbe  light  of 
day,  and  all  the  frailties  of  the  unfwtunate 
testatw  are  eq)Osed  to  tbe  public  gaze. 

"The  allegatlffii  in  this  case  Is  that  tbe  tes- 
tatrix, who  was  78  years  itf  age,  had  so  Im- 
paired her  mental  faculties  by  the  excessive 
use  of  stimulants  that  she  was  Incapable  of 
making  a  will,  and  that  because  of  this  weak- 
ness of  ber  Intelleetnal  powers,  she  was  un- 
duly Infiaenced  to  make  this  win.  With  re- 
gard to  her  excessive  use  of  stimulants,  the 
testimony  was  so  contradictory  that  It  Is  Im- 
possible to  reconcile  It  There  must  be  un- 
truth upon  <me  side  or  tbe  other.  Upwi  tbe 
part  of  the  appdlants,  the  testimony  sbowed 
tliat  the  amount  ot  whisky  whldi  this  M 
lady  ctmsumed  was  something  enormous.  In 
fact  It  is  Incredible  that  such  Indulgence  oould 
be  persisted  in  for  any  length  of  time  wTthont 
serious  consequences,  and  yet  this  testatrix 
lived  to  a  good  old  age.  On  the  other  band, 
there  were  numerous  witnesses  who  met  this 
testatrix  in  ber  dally  walks,  at  diurch,  in 
business  relatlms,— for  she  appears  to  have 
kept  about  considerably  tor  one  ot  her  age, 
—who  not  only  never  saw  any  Indication  of 
Intoxication,  but  never  detected  that  she  had 
been  Indulging  In  the  use  of  liquor  In  tbe 
slightest  degree  wbatevn.  It  Is  not  necessary 
that  we  should  attempt  to  recooclle  this  tes- 
timony. All  we  are  concerned  about  la  wheth- 
er when  she  made  the  will,  and  the  two  cod- 
icils by  which  she  afterwards  republished  It 
sho  was  In  condition  to  perform  these  testa- 
mentary acts.  We  are  compelled  to  conclude 
from  the  evidence  In  this  case  and  all  the 
surrounding  circumstances  that  she  waa. 

"The  husband     the  testatrix,  from  who— 
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her  estate  vac  dertred,  died  !n  Septanber, 
188a.  He  was  a  widover  vltti  two  ctaUdren 
when  ih^  married  Um.  One,  a  Ban,  WUIIam 
EL  Waltui,  and  the  otha  a  daoghter,  Emma 
W.  LentSE,  whose  biuband,  Herman  W.  Lentz, 
had  been  associated  In  bnslnesB  witta  the  taoe- 
tand  of  the  testatrix  etaxing  his  lifetime,  and 
after  his  deatJi.  and  down  to  flie  time  of  her 
death,  attended  to  the  bnstaiess  affairs  of  his 
widow.  He  was  maixied  to  the  daughter,  and 
there  to  no  doubt  had  the  respect  and  confi- 
dence of  the  hnband  dming  his  Ute,  and  at 
the  widow  afterwards.  His  rdatloos  with  the 
family,  including,  of  course,  thte  testatrix, 
wflta  most 'Confidential  and  tMeudly.  The  will 
In  omtroTecar  Is  dated  Janoaiy  26,  1891,  and 
was  prepared  a  scriTenur  nnder  directions 
from  Mr.  Lents,  and  was  afterwards  executed 
br  the  testatrix  at  Mc  Loittf  s  boose.  These 
etrcnmstances,  taken  in  connection  with  the 
relation  that  existed  between  them  aa  above 
referred  to,  mlgbt  be  Tlewed  with  snspldoi, 
bat,  examined  hi  the  light  of  the  facts  of 
this  case,  to  which  we  will  now  refer,  are 
without  an7  w^ht. 

"The  estate  of  the  husband  ot  the  testatrix 
was  settled  In  April,  1887.  The  testatrix  re- 
ceived a  cuislderable  sum  at  this  settlement 
tn  Bddftltm  to  what  she  had  ah^ady  received 
from  him  in  his  lifetime.  She  determined  to 
make  her  will,  and  for  that  purpose  employed 
Mr.  Effii^ham  B.  Morris  as  her  attorney. 
He  prepared  a  will,  and  It  was  executed  by 
her  within  eight  days  after  the  settlement  of 
her  husband's  estate.  There  Is  no  question 
but  that  at  this  time  the  testatrix  was  in  full 
poBBesflltm  of  all  her  mental  facultleB,  and 
there  Is  no  snggeatltm  that  the  said  will  did 
not  express  her  teetamentary  wishes  without 
Influence  from  any  <me.  In  November  of 
1887  she  made  another  will,  In  which  there 
were  some  v^  slight  changes  from  the.w^l 
executed  the  previous  AprllT  but  in  substance 
It  was  the  same.  There  la  no  aU^tlon  of 
onsonndneas  of  mind  or  of  undue  ioSuence 
with  reference  to  this  will.  The  will  which 
Is  in  dispute  was,  as  before  stated,  prepared 
by  direction  of  Bfr.  Lentz,  but  that  directitm 
coDststed  merely  in  taking  the  will  previously 
executed  to  the  scrivener,  and  tellhig  him  to 
prepare  a  new  one  just  like  it,  vrlth  the  ex- 
cepUon  that  a  legacy  to  ber  sister,  which  she 
struck  out  with  her  own  hand,  was  transfer- 
red to  the  niece  who  is  the  actor  In  this  liti- 
gation. 

**Naw,  If  this  wDl,  with  reference  to  the  ex- 
ecutitm  of  which  mental  incapacity  and  undue 
Influence  Is  now  alleged,  is  substantially  the 
same  as  the  two  previons  ones,  executed  when 
the  testatrix  was  undoubtedly  of  sound  mind, 
does  not  this  fact  go  a  great  ways  to  refute 
the  allegBtloQB  now  made  with  reference 
thereto?  If  there  had  been  substantial  chan- 
ges or  alterations,  particularly  If  they  inured 
to  the  benefit  of  the  person  who  is  alleged  to 
have  exercised  the  undue  influence,  a  very  dif- 
ferent case  mlgbt  have  been  presented;  but  In 
an  the  wllla  which  she  executed  Bfis.  Lints, 


ttie  st^idaughter  of  the  testatrix,  and.  bar 
family,  were  the  principal  beDsAdburtear-tbns 
showing  that,  wfaUe  there  may  hare  been 
other  slight  changes  In  the  mind  at  ti»e  testa- 
trix with  regard  to  the  dlspoaltion  <tf  her  es- 
tate, she  bad  always  In  view  the  tact  that 
Mza.  Lenta  and  her  tamOj  maa  ber  fltat  eon- 
iddoatlon.  There  were  two  codicils  to  this 
laat  will  execnted.  One  In  October,  1886^  m 
which  she  recited  the  death  of  ber  tfater,  a 
legatee,  whose  legacy  of  fS^OOO  was  added  to 
what  had  already  been  given  to  the  niaoe 
above  referred  to.  Another  codldl  was  exe- 
cuted In  January,  1868,  In  wfaldi  die  melted 
the  death  of  her  st^pdaQ^bter,  Mrs.  LenbE, 
and  the  furniture,  lionaebold  effects,  etG, 
whidi  had  bem  girm  to  her  tike  wOl, 
were  also  given  to  tiie  said  nlec&  So  that 
the  niece  In  question  benefited  by  both  these 
codlcUs,  while  the  Lents  fiunlly  not  only  re- 
ceived nothhig,  but  part  of  that  which  had 
already  oeen  given  to  them  was  taken  away. 
These  codicils  were  both  prepared  by  the 
solvener  who  wrote  the  will.  The  fact  of 
their  execution  by  the  testetrtx  so  many  years 
after  the  execution  of  the  original  document 
shows  clearly  that  she  had  a  full  knowledge 
of  the  contents  of  her  will,  and  realised  the 
necessity  for  a  change  therein  by  reason  ot  the 
death  of  the  two  legatees  above  mentioned. 

"The  testamentary  disposition  which  a  per- 
BOD  makes  of  an  estate  often  famishes  an  In- 
dication as  to  whether  th^  have  or  have  not 
capacity  to  make  a  will  The  will,  la  thin 
case,  is  the  most  natural  and  businesslike  one 
that  any  person  could  posallily  have  made 
under  the  chCTmstances.  The  testatrix,  deriv- 
ed her  estate  from  ber  husband,  whp  had  two 
children  by  a  former  marriage.  He  provided 
for  bar  by  his  will,  aa  she  was  naturally  and 
under  the  law  the  primary  object  of  his  boon-) 
ty.  When  the  time  came  for  her  to  dispose  of 
the  estate  that  Bhe  had  thus  derived  from 
him,  she  very  properly  conaldered  tiiat  his 
children  had  the  strongest  claim  to  the  same. 
The  son  had  already  received  his  full  share  of 
his  father's  «itate,  and  therefore,  after  mak- 
ing liberal  provisions  for  ber  own  relations, 
she  gave  the  most  of  what  she  had  received 
to  her  stepdaughter  and  her  family.  This  was 
not  only  a  natural,  but  a  just,  disposition  U 
ber  estate,  and,  instead  of  Indicating  moital 
hicapacity  or  weaknees,  is  evidence  of  the 
greatest  wisdom  and  Integtlty.  The  excep- 
tions in  this  case  are  dismissed.** 

Shipley  &  Vaux,  3.  Warren  Coulston,  and 
John  G.  Johnson,  tor  appellant  W.  8,  Sw^, 
for  ai^ellee. 

PER  OTTRIAH.  There  was  a  grave  Irregu- 
larity in  the  execiUlon  of  the  first  codicil.  One 
of  the  subscribing  wltuesses  did  not  attest  It 
In  the  presence  of  the  testatrix.  But  there 
was  a  subsequent  codicil,  pn^wrly  executed 
and  attested,  and  that  codicil  contained  an  ex- 
press republication  of  both  the  wIH  and  the 
first  codldl,  and  the  latter  instrument  was 
thereby  validated.  ' 
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Bar  far  tbe  most  Important  contentioa  of  the 
etmtefltants  was  tbe  proposition  that  tbe  lega- 
tee Herman  W.  Lentz  was  the  confidential 
agent  and  trusted  adviser  of  tbe  testatrix,  and 
fiiat  he  procured  the  preparation  and  execu- 
tion of  the  will  of  1801,  under  which  be  took 
A  ^ge  part  of  the  estate  of  the  testatrix,  and 
ttiat  he  wafi  therefore  subject  to  the  rule 
which  requires  such  persons  to  give  affirmative 
proof  that  tbe  will  was  tbe  Intelligent  act  of 
tbe  testatrix,  done  with  a  full  knowledge  ot 
Its  contents,  and  also  of  her  property  and  of 
the  disposition  made  of  It  by  tbe  wIUL  If  there 
were  nothing  else  In  the  case  taut  this  will, 
tbe  rule  Invoked  would  be  clearly  applicable, 
because  this  legatee  did  occupy  a  very  close 
and  confidential  relation  with  tbe  testatrix, 
and  he  was  her  trusted  adviser,  and  he  did 
take  a  large  benefit  under  tbe  will,  and  be  did 
Intervene  in  the  preparation  and  execution  of 
tbe  will.  But  It  was  most  positively,  and 
without  contradiction,  shown  in  the  testimony 
that  in  April,  1887.  tbe  testatrix  executed  an- 
other will,  which  was  prepared  by  Mr.  Morris, 
who  was  her  family  solicitor,  txom  Instruc- 
tiouB  received  from  her,  without  any  tnterven- 
tlixi  by  Lentz,  and  by  whi<^  he  received  pre- 
cisely the  same  legacy  as  Is  contained  in  tbe 
present  will.  And  Mr.  Morris  testified  that 
Bbe  was  of  perfectly  sound  mind  at  tbe  time, 
and  there  Is  no  evidence  impugning  tbe  in- 
tegrity of  that  will  on  this  record.  Moreover, 
the  win  of  1887  gave  nothing  but  some  fur- 
niture and  books  and  pictures  to  Boeanna 
Knowles.  one  of  tbe  present  appellants,  while 
the  will  of  1881  and  the  fint  codicil  gave  her 
$6,000  In  money,  and  the  second  codicil  gives 
ber  all  the  fomitnre,  household  effects,  and 
^'personal  effects  generally."  without  restrio- 
tlon.  Under  tbe  will  of  1891,  Lents  takes  a 
less  valuable  Interest  than  be  would  have  tak- 
en nnder  tbe  will  of  1887.  Moreover,  it  was 
testified,  and  not  contradicted,  that  the  only 
difference  between  tbe  two  wills  was  a  change 
In  some  unlmportaut  provisions  growing  out 
ct  tbe  death  of  one  of  the  legatees.  It  was 
testified  by  Lentz  that  there  was  a  second  wlU 
executed  some  time  In  1887  or  1888,  which  was 
subsequently  destroyed,  and  that  tbe  testatrix 
Instructed  bim  to  take  the  former  will  to  an- 
other person  than  Mr.  Morris,  and  have  a  new 
will  made  just  like  the  old  one.  except  In  tbe 
matter  of  the  changes,  and  that  this  was  tbe 
way  It  happened  that  tbe  last  will  was  writ 
ten.  There  was  no  evidence  to  Impeach  the 
correctness  of  this  testimony.  In  view  of 
tbese  circumstances,  the  rule  affecting  confi- 
dential agents  taking  benefits  nnder  wills 
whlcb  they  have  prepared,  or  caused  to  be 
prepared,  does  not  prevail,  and  we  are  of  (pin- 
ion that  tbe  learned  court  below  was  entlrdy 
Tight  In  refusing  Its  application. 

In  regard  to  tbe  habit  of  using  intoxicating 
liquors  In  excess,  the  testimony  was  most  vio- 
lently contradictory,  and.  if  the  fate  of  the 
case  depended  upon  that  consldoatlon.  It 
would  have  to  be  submitted  to  a  Jury.  But 
tbe  fact  Itself  does  not  necessarily  affect  tbe 


validity  of  wills  ececnted  by  socb  persons. 
As  the  evidence  of  the  condition  of  the  tes- 
tatrix at  the  time  the  wlU  of  1881  and  the 
codicils  were  executed  show^  not  only  that 
tbe  testatrix  was  not  thai  affected  by  Intoxi< 
cation,  but  that  she  was  in  aq  entirely  sonnd 
mental  condition;  and  as  we  fall  to  discover 
any  evidence  showing  solicitation  by  tbe  lega- 
tee, Lentz,  to  have  tbe  testatrix  leave  to  him 
any  part  of  her  property,  it  would  not  be  pos- 
sible to  sustain  a  verdict  against  tbe  will  on 
tbe  ground  qt  undue  Influence,  and  we  do  not 
feel  that  we  can  say  there  was  error  In  tbe  jre- 
fusal  of  an  Issue  by  the  learned  court  bielow. 
We  sustain  tbe  action  of  tbe  court  substantial- 
ly for  tbe  reasons  stated  In  tbe  (Hiilnion.  De- 
cree affirmed,  and  appeal  dlamlwed,  at  tl» 
costs  of  tbe  appellants. 


(i»  Pa.  St.  8) 
et  al.  v.  PYLB  et  sL 
(Si^vine  Court  ot  Peaniylvaiila.  Fdk.  19; 

1900.) 

OUARANTT— PAILURB  TO  SVB  PRINOIPAXt. 
A  complainant  in  an  action  on  a  guaranty  of 
a  mortj^ase  bond,  who  falls  to  show  that  within 
a  reafvnable  time  after  ttie  accrual  of  his  right 
to  collect  the  debt  goaraatied  he  eon^t  to  col- 
lect from  the  debtors  or  the  mortgaged  premises, 
or  that  such  a  course  would  Jbavepeon  UUb,  Is 
properly  nonsuited. 

Appeal  tttm  court  of  c(Hnmon  pleas,  Ches- 
ter county. 

Action  by  H.  H.  Dnttcm  and  others  against 
Abner  Pyle  and  others  on  an  alleged  pand 
guaranty  of  certain  mortgage  bonds  sold  by 
defendants  to  plaintiffs.  There  was  a  Judg- 
ment of  nonsuit  for  defendants,  and  from 
the  refusal  of  a  motion  to  take  off  the  non- 
suit plalntifb  ai^teal.  Aflirmed. 

The  following  la  tbe  t^lnloo  of  the  court 
on  refusing  motion  to  take  off  the  nonsuit: 
"Tbe  plaintiffs  sought  ^  recover  from  the  de- 
fendants upon  .the  alleged  guaranty  of  cer- 
tain Kansas  mortgages.  According  to  their 
statement  filed,  and  attitude  upon  the  trial, 
they  depended  on  a  cwtract  .of  guaranty, 
and  not  of  sure^sblp.  Thus  it  was  ess^i- 
tial  to  the  right  of  plaintiffs  to  recpyer  th^it 
they  should  have  shown  that  within  ^  T^ar 
sonable  time  after  their  right  accrued  to 
collect  tbe  debts  guarantied  they  sought  to 
collect  from  the  land  and  the  debtors,  or  to 
have  produced  evidenpe  which  "would  have 
warranted  the  Jury  In  finding  that  such  a 
course  would  have  heea  idle,— would  not 
bare  resulted  favorably.  Tbe  plaintiffs' 
right  of  action  on  one  ot  the  obligations  In 
suit  matured  In  September  of  J.S90,  on  one 
in  September,  1891,  and  on  the  third  In  Oc- 
tober, 1891.  On  these  dates  Interest  pay- 
ments were  defaulted,  and,  by  the  texms  of 
the  obligations,  interest  and  principal  sums 
became  unconditionally  collectible.  From 
these  dates  to  th^  time  of  the  trial  of  this 
suit  tbe  plaintiffs  admitted  they  bad  takm 
no  steps  to  collect  from  the  land  llened  nor 
from  the  obligors.  Manifestly,  therefor<^  tbe 
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bnrden  w&m  or  the  plaintiffs  to  offer  evi- 
dence tliat  would  have  justified  the  Jury  In 
finding  that  within  a  reasonable  time  after 
1890  and  1891  neither  the  lands  bound  nor 
the  obligors  were  worth  pursuing.   This,  we 
think,  the  plaintiffs  wholly  failed  to  do.  And 
this,  notwithstanding  the  fact  that,  if  the 
sftaatlon  did  exist— which  plaintiffs  were 
called  upon  to  demtmstrate,— they  could  bare 
readily  established  It,  throi^h  deposltlcms  or 
otherwise,  by  direct  and  proper  proofs.  No 
such  proofs  were  offered.  The  plaintiffs  re- 
lied upon  a  statement  alleged  to  have  been 
made  by  Abner  Pyle  In  tbe  course  of  his 
testimony  In  the  trial  of  a  suit  for  Itbel 
brought  against  W.  8.  Harris,  Esq.,  to  the 
effect  that  he  would  not  give  twenty-five  dol- 
lars for  the  obligations;  upon  the  fact  that 
tbe  lands  covered  by  the  mortgages  were,  by 
1891,  sold  for  taxes;  upon  the  testimony  of 
Thomas  B.  Brown  that  the  Kansas  Mortgage 
Company  did  not  undertake  to  live  up  to  Its 
contracts  of  guaranty,  because  the  demands 
upon  It  were  so  great  that  they  overwhelmed 
It;  and  upon,  the  answers  of  one  Of  the 
plaintiffs  as  to  why  they  did  not  proceed 
upon  the  primary  obligations.    If  proof  of 
tbe  disconnected  statement  of  Abner  Pyle 
made  In  a  libel  suit,  the  Issue  being  wboUy 
foreign  to  the  matters  between  the  parties 
to  the  present  suit,  could,  under  any  circum- 
stances, substantially  avail  the  plaintiffs.  It 
could  not  do  so  here.   The  report  of  the  ar^ 
bitrators  who  heard  and  disposed  of  tbe  libel 
suit  was  filed,  as  the  records  show.  In  Octo- 
ber of  1896.    It  follows  that  the  alleged 
statement  of  Abner  Pyle,  If  competent  to 
support  any  conclusion  as  to  the  worth  of 
the  obligors  or  tbelr  land%  would  tend  to 
establish  the  situation  late  In  the  year  1896, 
—a  date  too  remote  from  the  period  oC  In- 
quiry to  avail  the  plaintiffs.  The  proof  that 
by  18M  the  lands  covered  by  the  mortgages 
had  been  sold  for  unpaid  taxes  could  not 
justify  the  conclusions  either  that  no  money 
could  have  been  collected  by  fOTeclosure,  or 
that  the  obligors  were  Insolvent  Indeed,  the 
fact  that  the  Kansas  Mortgage  Company, 
which  was  responsible  to  the  plaintiffs  under 
a  guaranty  written  on  the  bonds,  were  the 
purchasers  at  the  tax  sales  of  the  lands 
bound  by  the  mortgagee.  Is  rather  an  Indi- 
cation that  It  was  believed  they  had  value, 
and  were  worth  attention;  and  the  fact  that 
the  obligors  permitted  tbe  lands  to  go  to 
tax  sales  neither  tends  to  prove  that  they 
were  valueless  nor  that  the  obligors  were 
insolvent    If  the  real  estate  was  probably 
worth  the  sums  borrowed,  but  offered  no 
substantial  equities  to  the  mortgagors,  they 
might  reasonably  abandon  interest  In  them, 
and  pursue  the  course  followed  by  them, 
here.    Tbe  testimony  of  Thomas  B.  Brown 
was  not  to  the  effect  that  the  mortgages  In 
suit  were  worthless,  and  that  to  have  lived 
up  to  the  contract  of  guaranty  as  to  tbem 
would  have  swamped  the  Kansas  Mortgage 
Company.  Bis  testimony  In  this  connection 


was  to  the  effect  that  the  claims  upon  the 
company  generally  were  so  extensive  and 
colossal  that  It  could  not  live  up  to  the  pre- 
cise terms  of  Its  contracts  guaranty,  and 
was  driven  to  the  poslticn  of  seeking  merely 
to  aid  such  persons  as  hold  Its  guaranty,  and 
were  willing  to  enter  Into  the  scheme,  in 
making  their  money  ultimately  out  of  the 
lands  mortgaged.  This  testimony  shed  no 
light  upon  the  worth  of  tbe  particular  mort- 
gages or  mortgagors  Involved  In  the  present 
Inquiry.  The  testimony  of  U  G.  Baker,  oae 
of  the  plaintiffs,  did  not  present  any  legiti- 
mate proof  as  to  the  probable  results  of  pro- 
ceedings against  the  original  obligors.  It 
purported,  at  most  to  give  the  plaintiffs' 
reason  for  their  Individual  belief  that  noth- 
ing could  have  been  accomplished.  It  In- 
volved nothing  that  constituted  legitimate 
proof  of  the  actual  fact  touching  the  worth 
of  the  lands  or  the  obligors.  Not  (miy  was 
no  testimony  produced  by  the  plaintiffs  that 
would  have  Justified  tbe  Jury  In  fluding  that 
It  would  have  been  futile  for  them  to  have 
pursued  the  lands  or  the  obligors,  but  on 
the  other  hand,  proofs  were  made  in  their 
case  which  tended  affirmatively  to  show  that 
in  the  cases  of  at  least  two  of  the  obligations 
pursuit  of  the  remedies  therein  provided 
would  probably  have  resulted  In  payment  of 
the  debts.  It  was  developed  by  the  plaintiffs 
that  in  1894  the  obligors  In  the  Hirst  loan 
were  residing  In  the  vicinity  of  the  mort- 
gaged premises  upon  a  farm  belonging  to 
one  of  the  obligors,  and  It  was  developed 
that  the  plaintiffs*  counsel,  then  represent- 
ing the  plaintiffs.  In  1894  purchased  for  the 
plaintiffs  the  tax  titie  of  the  land  bound  by 
the  Brlttaln  mortgage,  it  being  stated  at  tbe 
time  that  the  plaintiffs  bad  Investigated  tbe 
value  of  the  land,  and  were  satisfied  that 
they  would  get  more  than  their  claim  out 
of  It  This  proof,  standing  alone,  as  it  does, 
with  nothing  to  throw  further  light  upon 
the  value  of  the  Hirst  and  Brlttaln  obllga- 
titms  at  that  time,  tends  to  establish  that  a^ 
a  fact  these  obligations  were  valuable.  We 
think  the  nonsuit  was  properly  ent«^.  and 
must  refuse  to  take  It  off.  Tbe  rale  la  dis- 
missed." 

W.  S.  Harris,  for  appellants.  Thomas  W. 
Pierce  and  Alfred  P.  Reld,  for  aOT>^lee8. 

PER  CURIAM.  Tbe  Judgment  In  this  case 
is  affirmed  on  the  opinion  of  the  learned 
court  below  oa  tbe  motion  to  take  off  tlie 
nonsuit. 


rn  Cone.  «M) 
STATE  V.  GALLAOHBR. 
(Supreme  Court  of  Errors  of  Connecticut  Feb. 
IS,  1900.) 

FOOD  ORDTNANCB— SALE  OF  HILK—UCBNSB— 
PROSBCUTION— INFORMATION. 
An  iDfonnatioQ  charging  that  defendant  un- 
lawfully had  in  his  poBseesEou,  with  intent  to 
sell,  and  did  expose  for  sale,  and  sold  and  de- 
llTered,  certain  milk,  without  a  license,  without 
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allegtais  tkat  Mlttng  milk  «m>  detendonf  b  buai- 
neaSf  doea  not  charge  a  Tlolatlon  of  an  ordi- 
nance reqniring  milk  sellers  to  have  a  license,  and 
providing  that  the  license  shall  be  iasned  only  In 
tihe  name  of  th«  owner  of  the  Tehieles  by  meana 
of  which  the  bosiness  is  carried  on,  and  shall 
state  the  place  of  bnunesa  of  the  licenaee,  and 
the  namber  of  carTiases  used  him  in  the 
buainees,  and  that  inch  licensee  uiall  cause  hla 
name  to  be  leeiblr  placed  on  all  vehicles  used  by 
him  fai  the  sale  of  milk,  since  the  intention  of 
the  ordinance  waa  erldratly  to  forbid  milicensed 
peraona  from  engaginji  in  milk  selling  aa  a  reg* 
alar  ud  atated  wiahnwi 

A^ieal  from  district  conrt  of  Watertur;; 
George  H.  Oowell,  Jndge. 

Prosecution  of  Jobn  F.  Gallagher  for  sell- 
ing milk  without  a  license.  From  a  Judg- 
ment sDstalnlng  a  dennirrer  to  the  Informa- 
tion, the  atate  appeals.  Affliined. 

This  was  a  prosecution  brought. against  the 
defendant  upon  an  ordinance  of  the  city  of 
Waterbury.  The  complaint  was  in  Ave  connts. 
The  .first  one  alleged  "that  on  the  20th  day 
of  March,  1899,  at  said  city  and  town  of 
Waterbury,  within  said  district,  John  F.  Gal- 
lagher, now  of  said  Waterbuiy,  with  force 
and  arms,  did  then  and  there  unlawfully  offer 
and  expose  for  sale  certain  milk,  without  first 
haTlng  obtained  from  the  board  of  health  of 
said  city  of  Waterbury  a  license  so  to  do, 
against  the  peace,  of  evil  example,  and  con- 
trary to  the  ordinance  of  said  city  of  Waters 
bury  In  such  case  made  and  provided."  All 
the  other  couuts  were,  as  to  their  formal 
parts,  pre<^Bely  like  thla  one.  Tbe  material 
words  in  the  second  count  were,  "did  then 
and  there  unlawfully  sell  certain  mUk";  in 
the  third  count,  "did  then  and  there  unlaw- 
fully hare  in  his  possessloa,  with  Intent  to 
certain  milk";  the  fourth  coimt,  "did 
then  and  there  unlawfully  deliver  for  sale 
certain  milk";  and  the  fifth,  "did  then  and 
there  unlawfully  deliver  for  consumption  cer- 
tain milk."  The  defendant  demurred  to  this 
complaint  upon  the  ground,  generally,  that 
tbe  ordinance  of  the  city  ot  Waterbury  tq^n 
which  the  prosecntlon  was  brought  was  not 
anthortsed  by  the  charter  of  the  city,  nor  by 
the  laws  of  the  state.  Tlie  court  sustained 
tlie  demurrer,  and  the  state  has  appealed. 
The  OTdlnanee  of  the  of  Waterbury  re- 
ferred to  in  the  case  is  one  apparently  intend- 
ed to  Invent  tbe  sale  of  "unclean.  Impure, 
unwholesome,  unhealthy  or  adulterated  milk." 
Its  first  section  forbids  the  sale  of  such  milk. 
fHie  second  section  defines  what  la  meant  by 
tbe  term  "adulterated  milk."  as  used  in  the 
ordinance.  The  third  requires  licenses  tax 
milk  sellers.  The  fourth  and  Stth  sections 
■re  as  follows: 

"Sec  4.  The  licenses  herein  provided  for 
itiall  be  Issued  only  in  tbe  names  of  the 
owners  of  the  vehicles  by  means  of  which 
the  buriness  Is  carried  on,  and  shall  for  the 
purpose  of  this  ordinance  be  conclusive  evi- 
dence of  ownership,  and  no  license  shall  be 
sold,  assigned,  or  transferred.  Each  llcoise 
■hall  state  the  name,  residence,  and  place  of 
business  of  the  licensee,  and  the  namber  of 


carriages  or  other  vehldes  used  by  hbn  In 
the  business;  the  name  and  residence  of  every 
driver  or  otber  person  engaged  In  carrying, 
selling,  or  deUverlng  said  milk  for  him,  and 
the  number  of  the  license. 

"Sec  6.  £^ch  licensee  shall  before  engaging 
in  tbe  sale  of  milk  cause  the  name  and  numljer 
ot  hie  license  to  be  legibly  placed  and  kept 
in  a  C(Kq)Icuous  place  on  the  outer  side  ot 
all  carriages,  wagons,  carta,  sleighs,  or  oth» 
vehicles  used  by  blm  In  fha  cooT^ance  and 
sale  of  milk,** 

The  remaining  sections  pro^de  tor  otber 
details. 

Nathaniel  B.  Bronson,  Pros.  Atty.,  for  tbe 
State  Albert  P.  Bradsteeet,  for  appellee. 

AiaJREWS,  0.  J.  (after  stating  tbe  fact^. 
The  practice  act  doea  not  apply  to  pleadings 
In  criminal  causes.  The  district  court  could 
properly  treat  the  demurrer  in  this  case  as  a 
general  demurrer,  and  sustain  It,  if  the  com- 
plaint was  Insufficient  for  any  cause,  though 
such  ,canse  was  not  mentioned  In  the  specifi- 
cations. We  are  inclined  to  think  the  com- 
plaint was  insufficient,  not  for  the  cause  that 
the  ordinance  was  not  authorized  by  the  city 
charter  or  by  law  (that  question  we  purposely 
pass  without  discussion),  but  for  the  reason 
that  It  does  not  charge  any  violation  of  tbe 
OTdlnanee  Itself.  The  gravamen  of  tbe  com- 
plaint Is  that  the  defendant  did  certain  things, 
with  a  certain  intent,  "vrithout  having  first 
obtained  a  license"  The  first  count  charges 
that  tbe  defendant  "did  sell  certain  milk"; 
the  third,  that  be  "did  have  in  bis  possession, 
vrith  intent  to  sell,  certain  milk";  the  fourth, 
that  he  "did  deliver  for  sale  certain  milk"; 
and  the  fifth,  that  he  "did  debver  for  sale 
certain  milk."  And  in  each  count  it  is  char- 
ged that  the  defendant  so  acted  without  hav- 
ing' first  obtained  from  the  board  of  health 
of  the  said  city  a  license  so  to  do.  Let  it  be 
supposed  that  under  this  cMui^nt  a  trial 
should  be  had.  If  upon  such  trial  It  should 
be  proved  that  the  defendant  had  had  in  his 
possession  a  pint  of  milk,  and  had  exposed 
it  with  the  Intent  to  sell  and  deliver  It,  and 
that  he  had  actually  sold  and  delivered  It  to 
his  neighbor  to  feed  a  hungry  child,  and 
that  be  did  this  without  a  license,  then  all  the 
material  facts  in  the  complaint  would  be 
proved.  Now,  it  seems  quite  clear  that  the 
ordinance  does  not  Intend  to  require  a  license 
for  such  things  as  these.  Indeed,  If  the  de- 
fendant Intending  th^  things,  and,  intend- 
ing nothing  more  should  apply  to  the  board 
of  health  of  the  dty  of  Waterbury  for  a 
license,  that  board  could  not  give  him  one. 
The  fourth  and  fifth  sections  of  the  ordinance 
Indicate  that  the  licenses  are  to  be  issued  only 
to  persons  who  are  engaged  In  the  business 
of  selling  and  delivering'  milk  as  a  regular 
and  atated  business.  The  fourth  section  says 
that  tbe  license  provided  for  by  the  ordinance 
shall  be  issued  "only"  upon  tbe  conditions 
therein  named.  In  this  cwnplaint  there  Is  no 
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ftTermont  that  tiw  defendant  oomea  wtthfai 
tiioae  conditions,  or  any  of  them.  The  rate  of 
certainty  to  be  followed  in  criminal  pleadr 
Ing  Is  stated  In  State  t.  CosteOo,  62  Oonn. 
128,  25  AtL  477.  The  complaint  In  this  casO 
does  not  set  forth  any  omdltlfuu  which  show 
tiiat  It  was  the  duty  of  the  defendant  to 
obtain  a  license,  nor  those  conditions  which 
would  enable  him  to  obtain  a  license  If  he 
applied.  There  Is,  then,  no  violation  of  the 
ordinance'  avmred  in  the  complaint  Th«e  Is 
DO  error.  The  other  judges  concnrred. 


(72  Conn.  807} 

STATE!  T.  HAKBOUBNB  et  aL    S&MB  T. 
CONNELLY  et  aL    8AMB  t. 
SULLIVAN  et  si. 
(Supreme  Oonrt  of  Errors  of  ConneetieaL  Feb. 
13,  1900.) 

BATI^  BOND  —  ENFORCBHBNT— LIABlLrrY— DB- 
NIAI<-AUTHOIUTY  TO  RBDUOB— JUDOM ENT. 

1.  Since  the  court's  power  to  raider  Jndg* 
ment  in  an  sctioo  on  a  bail  bond  for  less  thui 
the  amount  of  the  bond  can  be  exercised  only  on 
an  admitted  liability,  it  was  error  for  the  conrt 
to  reoder  judgment  on  snch  a  bMid  for  fOOO  for 
only  (150,  where  defendant  pleaded  the  geoerai 
issue,  though  he  admitted  on  the  trial  that  the 
facts  alleged  In  the  complaint  were  true. 

2.  Where,  in  an  action  on  a  bail  bond  for 
(500,  defendant's  liability  for  soch  sum  was  ad- 
mitted, and  the  record  failed  to  show  facts  jus- 
tifying a  redaction,  a  Judgment  reciting  that,  aft- 
er hearing  "the  sitnaUoD  and  clrcumatances  of 
the  case,*^  the  trial  court  rendered  judgment  for 
(160,  will  be  assumed  to  have  bera  reodered 
on  facts  not  within  the  iaaues,  and  will  be  re- 
versed. 

Appeal  fn»n  district  court  of  Waterbory; 
George  H.  Oowell,  Judge. 

Actitnw  by  the  state  agaliut  John  B.  Haz^ 
bourne  and  others  to  reoovw  on  forfeited 
recognlzahces  In  criminal  pnwecntlou.  From 
a  Judgment  In  &Tor  of  the  state  for  less 
than  the  amount  of  tiio  bonds^  It  ai^eals. 
Reversed. 

These  cases  are  alike  as  to  all  the  material 
facts,  and  d^nd  <m  the  same  mies  of  law. 
Each  was  a  etVU  action  In  the  nature  of  an 
action  of  debt  brought  on  a  trand  of  recog^ 
nlaance  to  the  district  conrt  for  the  district 
at  Waterbury,  The  material  facts  In  the 
first  one  are  these:  Harboame  was  tried 
and  conTlcted  In  the  dty  court  of  Waterbury 
for  the  crime  of  keeping  a  pool  room  In  tiiat 
city,  and  was  convicted.  He  appealed  to  the 
district  conrt  The  appeal  was  allowed, 
"and  the  said  John  B.  Harboume,  as  prln- 
clpalf  and  the  said  Thomas  H.  Hayes,  as 
snre^,  appeared  In  said  city  conrt  of  Wa- 
terbury, and  acknowledged  themselves  Joint- 
ly and  severally  bound  to  the  state  of  Con- 
necticut In  the  sum  ot  five  hundred  dollars 
((600),  conditioned  that  the  said  John  B.  Har^ 
bonrae  should  appear  before  said  district 
court  of  Waterbury  then  and  there  to  an- 
swer unto  said  complaint,  and  abide  the  or^ 
der  and  Judgment  of  said  conrt  touching 
said  complaint  and  the  matters  charged 
therein."  This  was  on  the  6th  day  of  Feb- 


nuu7.  1897.  "Aftenrarda,  at  the  Septabber 

term  of  the  district  court,  Harboame  was 
tried  for  the  offense  charged  in  the  said  com- 
plaint to  the  Jury,  and  was  found  guilty.** 
"At  a  Utter  t«:in  of  the  said  court,  In  June, 
1808,  the  said  Harboume  waa  required  by 
said  court  to  be  present  In  oonrt  to  abide 
the  order  and  Judgment  of  the  said  conrt 
touching  that  complaint  and  the  matters 
charged  therein."  "Said  John  B.  Harboame 
then  failed  to  be  present  In  court,  as  <»■ 
dered  by  said  district  court  of  Waterbury, 
and  then  and  at  all  times  thereafter  made 
default  of  appearance.  The  said  Tbomas  H. 
Hayes  then  failed  to  produce  the  said  John 
B.  Harboume  in  said  district  court  of  Wa- 
terbury, as  ordered  by  said  court"  "Said 
bond  of  recognizance,  as  aforesaid,  so  en- 
tered Into  by  said  John  B.  Harboume  and 
said  Thomas  H.  Hayes,  was  then,  to  wit 
upon  June  14,  1888,  by  order  of  said  court 
duly  called,  and  then  declared  to  be  forfeit- 
ed. The  defendants  have  nerw  paid  the 
amount  of  said  recognizance,  nor  any  part 
thereof."  The  complaint  claimed  (600  dam- 
ages. The  answer  was:  "The  defendants 
In  the  aboTe-entitled  case  deny  the  truth  of 
the  matters  contained  in  the  plaintiffs  com- 
plaint" In  Its  finding  of  facts  the  court 
finds  evwytblng  alleged  in  the  complaint  to 
be  true,  and  that  "on  the  trial  of  said  action 
no  eTldrace  was  Introduced  by  the  defend- 
ants, or  either  al  tbcm,  trading  to  contradict 
or  claimed  as  contradicting,  any  of  the  above 
facts";  and  that  "on  the  trial  of  said  action 
It  was  admitted  by  counsel  for  the  defend- 
ants that  the  facts  stated  In  the  complaint 
were  true,  but  claimed  that  the  court  had 
power  to  take  Into  consideration  the  drcum- 
Btances  of  the  ease,  and  diancer  the  bond.'* 
The  court  sustained  the  defendants'  claim, 
and  heard  the  situation  and  circumstances 
of  the  case,  and  chancered  the  Ixmd  to  (160. 
The  Judgment  file  says:  "This  action  by 
writ  and  complaint  dated  August  1,  1808, 
claiming  (600  damages,  as  on  file,  was  duly 
served  on  the  defendants,  as  appears  by  the 
officer's  return  indorsed  thereon,  and  came 
to  the  September  term  of  thUi  court  1898, 
when  the  parties  appeared,  and  thence,  by 
continuance,  to  the  present  term,  when  the 
parties  appeared,  and  were  at  Issue  to  the 
conrt  as  oa  file.  The  conrt,  having  heard 
the  parties.  Is  of  oplnlra  that  the  bond  of 
(600.  as  on  file,  should  be  redoced  to  (150, 
and  finds  Oie  Issues  for  tiw  plaintiff  to  re- 
cover Judgm«it  against  the  defendants,  and 
assesses  Its  damages  at  (600  and  c<»ts. 
Whereupon  It  is  adjudged  that  the  aforesaM 
Ixmd  of  (fiOQ  shall  be  reduced  to  (150.  and 
that  the  plalBtMf  recorw  ot  the  defendants 

(150,  and  Its  costs,  taxed  at  .**  The 

state  has  appealed  to  this  court  There  Is, 
in  substance,  but  one  reason  of  appeal: 
That  the  court  erred  In  redndng  tiie  defend- 
ants* bond  from  (600  to  (150. 

Nathaniel  R.  Bronson.  Pros.  Atty.,  for  the 
State.  Lucien  F.  Burpee,  for  Mipellees. 
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ANDBBW8,  a  3.  (after  stattaf  the  facM). 
Tbla  wu  u  action  In  the  nature  of  debt  on 
a  bond  of  recoffnlaance.  Tbe  bond  waa  for 
tbe  som  of  9600.  All  the  taeta  wt  forth  In 
the  complaint  are  fomMl  tme.  Indeed,  the 
dtfendante  admitted  theee  facts  to  be  tme. 
and  offered  no  erldence  In  c<Hitradlotlon. 
The  canae  of  action  wae  found  tme.  and  the 
foil  amount  of  damages  claimed  waa  proved. 
Upon  this  condition  of  the  case  the  state  waa 
entitled  to  have,  and  tt  was  the  dnty  of  the 
court  to  render^  Judgment  In  Its  favor  for 
the  full  amount  of  tbe  bond.  The  court  did 
not  do  thlB,  but  rendered  Judgment  for  Mtly 
9160.  In  his  finding  of  tects  the  Judge  uljb 
he  "beard  the  attoatlon  aui-the  drcnmstan- 
eea  of  tbe  case,"  and  tn  1^  Judgment  ftle 
SOTS,  "The  court,  having  beard  the  parttoe, 
is  of  ofiinleo  tiiat  the  bond  of  9000,  as  on  file, 
■hould  be  reduced  to  91&0,"  and  thereupon 
rend«ed  Judgment  for  that  sum.  What 
"the  sltnAtloa  and  drcumttaneea  of  the  case** 
were  upon  which  the  eburt  acted  in  render- 
ing the  Judgment  we  do  not  know.  What- 
ever they  ware,  tbejr  were  facts  not  set  forth 
anywhere  In  the  record.  Upon  tbe  facts  ap- 
pearing in  tbe  record,  the  Judgment  should 
have  been  for  the  plaintiff  to  recover  tbe  full 
amoont  of  the  bond.  Upon  some  other  facts, 
not  alleged  ki  the  record,  the  court  has  ren- 
dered a  different  Judgment,  mile  was  er- 
ror. **A  Judgment  must  be  according  to  the 
facts  alleged  as  well  as  according  to  the 
facts  proved;  otherwise.  It  Is  erroneous  on 
the  face  of  the  record."  Pitkin  v.  Railroad 
Oo.,  M  Oonn.  480^  80  Atl.  774.  *The  verltr 
of  records  and  the  ouiclnslveness  oi  Jn^> 
ments  alike  require  that  tbe  tacts  determin- 
ed should  be  those  only  which  are  within 
the  issues  Joined.'*  Greenthal  v.  Linoolai  07 
Oonn.  878,  8B  AtL  287;  Moran  v.  Bentley.  68 
Oonn.  408.  87  AU.  1092.  "When  the  facts 
npoB  which  the  court  In  any  case  founds  Us 
Jodgmwt  are  not  averred  In  the  pleadings, 
they  cannot  be  made  the  tuuls  tot  a  peoov-: 
ery."  Whiting  v.  Ho^ke,  71  Conn.  70,t  4O 
Atl.  1054.  A  Judgment  most  be  responsive 
t»  the  state  of  facts  laid  before  the  trtt>una]. 
No  court  can  travel  outside  the  ctmtroversy 
presented  to  It  to  toueh  other  rights  or  re- 
latloins  not  Involved.  Blaek,  Judgm.  II.  "A 
JudgmcEDt  Is  the  conduslon  that  naturally 
and  regularly  follows  from  the  prendacs  «f 
law  and  fact,  and  depends,  therefore,  not  w 
^  arbitrary  caprice  of  the  Judge,  but  on 
the  settled  and- IttvarlaUe  principles  of  Jus- 
tice." In  re  Sedgeley  Ave..  88  Pa.  8t  S18. 
The  power  of  chancering  a  bond  Is  a  dlecre- 
"ttMiary  concession  upon  an  admitted  liabil- 
ity. It  cannot  be  exordaed  In  rendering  a 
Judgment  in  a  suit  upon  the  bond,  when  tbe 
rl^t  of  the  state  to  recover  at  all  is  put  In 
Issue,  and  found  by  the  court  In  favor  of  the 
Btat&  Any  court  wbldi  should  consciously 
Cjve  Judgment  up<»L  facts  not  averred  In  the 
record  and  not  within  the  issue  would  Itsdf 
disobey  tlie  law  It  Is  set  to  enforce,  and  bring 
•  stain  Ml  the  administration  ot  Justice. 
45 


There  is  error.  The  Judgment  Is  set  asMt, 
and  the  case  Is  remanded  to  the  district  court 
of  Waterbury,  that  Judgment  may  be  al- 
tered for  the  state  for  the  full  amount  aC  the 
bond.  The  same  order  should  be  made  In 
each  of  the  other  cases.  The  ether  Judges 
concurred. 


m  Oonn.  &») 
CITY  OF  HAETFORD  t.  HILLS, 
(Sopreme  Court  of  Errora  of  CoBnectknt.  Feb. 
18,  1000.) 

TAXA.TION— ABATBMBNT-APPBAXr-INTERjeST. 

Gen.  St.  S  3883,  {vorides  that  a  city  Ux  re- 
maining anpafd  for  one  moath  after  It  becomes 
due  shall  bear  Interest  at  the  rate  of  0  per  cent 
until  paid,  and  that  such  interest  shall  be  col- 
lectible as  part  of  the  tax.  Bj  Rer.  Laws  1866, 
Ut.  04  1  87,  Hartford  city  taxes  are  dqe  on  the 
15th  of  Jul;  after  being  laid,  and  interest  Is 
tdiargeeble  on  taxes  unpaid  one  month  there- 
after. Section  8860  permits  a  taxpeyer  to  ap- 
peal to  the  Bopertor  court  from  the  ref asal  of  the 
board  of  relief  to  abate  an  assessmeot,  and  sec- 
tion 3862  declares  that  the  pendMicy  of  such  ap- 
peal shall  Bospend  action  on  the  tax  against  the 
applicant-  Held,  that  a  taxpayer  of  such  dty. 
who  failed  to  pay  bis  tax  one  month  after  It  was 
laid,  and  whose  appeal  from  the  board  of  relief 
was  wholly  nnsnccemful,  was  liable  for  Interest 
thereon  from  Joly  ISth  until  paid,  since  sadi  in- 
terest was  not  a  part  of  the  proceedings  to  col- 
lect Qke  tax,  but  a  part  of  the  nut  to  be  collected. 

Case  reserved  from  court  of  common  pl^a, 
Hartford  county;  William  S.  Case,  Judge. 

Action  by  the  city  of  Hartford  against  John 
R.  Hills  to  recover  delinquent  taxes  and  inter- 
est Reservation  on  demurrer  to  dtfendanfs 
answer.  Judgment  for  plaintiff. 

William  J.  McConvllIe,  for  plalntifl.  E. 
Henry  Hyde,  for  defendant 

HALU  J.  The  qneetlon  In  dispute  In  this 
action  Is  whether  the  defendant,  after  an 
adverse  decision,  In  November,  1899.  ot  his 
appeal  txom  the  decision  of  the  board  ot  re- 
lief ot  the  city  of  Hartford,  rendered  in  ifarch. 
1898,  Is  now  chargeable  with  lnt»est  at  the 
rate  of  8  pw  cent  tq^n  a  tax  found  to  have 
been  due  on  the  IStb  of  July.  1888.  It  most 
be 'Conceded,  as  stated  In  Sargent  v.  Tuttle, 
67  Conn.  102-167,  34  AU.  1028,  'that  a  tax 
.carries  no  Interest  as  such,  or  by  way  of  pra- 
«lty  for  nonpayment  unless  the  law  so  pro- 
vides," and  that  the  burden  of  a  tax  ahonld 
not  be  Increased  by  the  addition  of  Interest, 
unless  such  a  purpose  of  the  legislature  has 
been  clearly  expressed.  On  the  other  hand. 
It  must  be  borne  In  mind  that  a  law  whldi 
expressly  Imposes  such  an  additional  burden 
nrast  be  enforced,  thongh  in  certain  cases  It 
may  seem  to  work  an  injustice.  8ectl(m 
8886  of  the  General  Statutes  provides  that  if 
any  tax  laid  by  any  town,  dty,  or  borough, 
except  New  Haven,  **8hall  remain  unpaid  for 
one  month  •  *  •  after  the  same  shall  be- 
come due  and  payable.  Interest  at  the  rate  of 
nine  per  cent  shall  be  charged  from  the  time 
when  such  tax  becomes  due  until  the  same 
shall  be  paid,  which  shall  be  collectible  as  a 
port  of  said  tax,"  and  that  the  collector  sball 
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pay  over  sncb  additlona  "as  a  part  of  said 
tax."  Section  87,  tit  64,  Rerlslon  1866  <wblcta, 
with  certain  other  aectlons,  Is  contlnned  In 
force  section  8902  of  the  General  Statutes, 
In  respect  to  the  time  and  mode  of  the  pay- 
ment and  collection  of  taxes  of  Hartfwd), 
makes  the  taxes  of  the  town  and  city  of 
Hartford  "payable  and  collectible"  on  or  be- 
fore the  15th  <rf  July  next  after  the  same  are 
laid,  and  provides  for  a  discount  of  2  per 
cent  If  paid  on  or  before  that  day,  and  that 
on  all  ench  taxes  remaining  due  and  unp^d 
after  the  Ist  day  of  August  next  after  the 
same  are  laid,  1  per  cent  shall  be  added  and 
made  collectible  as  a  part  of  such  tax,  and 
that  "a  further  sum  of  one  per  cent  shall  be 
In  a  like  manner  added  and  made  collectible 
on  the  first  day  of  each  succeeding  month 
tiiereafter,  until  such  tax  fs  paid."  It  Is  very 
clearly  expressed  by  these  sections  that  the 
taxes  ot  the  dty  of  Hartford  became  due  aiid 
payable  on  the  15tb  of  July  after  the  same 
were  laid,  and  that  Interest  la  chargeable  up- 
on such  of  said  taxes  as  remain  unpaid  otie 
month  after  the  same  become  due  and  pay-  | 
able.  By  the  complaint  in  this  action,  only  I 
interest  at  the  rate  of  9  per  cent,  aa  provided 
by  section  8886  of  the  General  Statutes,  Is  i 
claimed. 

The  defendant  must  therefore  be  charged 
with  the  Interest  claimed,  unless  the  statute 
concerning  appeals  from  boards  ot  relief  re- 
lieTes  him  from  such  liability,  or  renders  the 
proTlsltms  charging  such  Interest  Inapplicable 
to  him  upon  the  facts  In  this  case.  Section  i 
3860  permits  any  person  aggrieved  by  the  ac- 
tion of  a  board  of  relief  to  make  an  appli- 
cation In  the  nature  of  an  appeal  to  the  supe- 
rior court  Section  8862  provides  that  sncb  i 
applications  shall  be  preferred  cases,  to  be  j 
heard,  unless  good  cause  appear  to  the  con-  ; 
trary.  at  the  first  session  of  the  conrt,  and  | 
that  "the  pendency  of  such  application  stiall,  ; 
BUt^ect  to  the  order  the  court,  thereupon 
suspend  action  upon  the  tax  against  the  ap- 
plicant but  shall  not  suspend  proceedings  In 
collecting  other  taxes."  Was  it  the  Intention 
of  the  legislature,  by  the  provisions  of  these 
sections,  to  so  suspend  or  modify  the  operation 
of  the  law  adding  Interest  to  overdue  taxes 
that  such  Interest  cannot  be  chained  for  the 
period  daring  which  the  appeal  provided  for 
by  this  statute  was  pending?  The  language 
of  section  8862  Is  that  the  pendency  of  the 
application  shall  suspend  action  upon  the  tax 
against  the  applicant.  This  means  that  by 
taking  an  appeal,  the  appellant  may  prevent 
the  c(»nmunlty  by  which  the  tax  was  laid 
from  enforcing  payment  of  it  by  an  action  j 
against  him  while  the  appeal  Is  pending.  By 
"action"  Is  meant  the  well-known  proceedings, 
at  law  or  in  equity,  which  ouy  be  resorted  to 
for  the  collection  of  an  overdue  tax;  such  as 
a  levy  and  sale  under  a  tax  warrant  a  com- 
plaint In  the  name  of  the  community  in  whose 
favor  the  tax  is  assessed,  as  provided  by  sec- 
tion 3801  of  the  General  Statutes,  or  an  ae- 
tlmi  by  such  .community  to  foreclose  the  tax 


under  aectlon  3801.  This  language  does 
not  mean  that  all  proceedings  for  the  collec- 
tion of  Bucb  tax  are  suspended  during  the 
pendency  of  the  appeal.  The  filing,  under 
sectloa  3886,  ot  a  oertlflcate  for  the  contlna- 
ance  of  a  tax  lien,  which  may  afterwards 
be  foreclosed,  la  a  proceeding  in  the  collect- 
ing of  taxes  which,  It  will  hardly  be  claimed, 
might  not  have  been  employed  by  the  dty 
while  the  appeal  was  pending.  But  If  the 
word  "action"  has  the  same  meaning  as  the 
term  "proceedings"  in  that  section,  the  ocon- 
Ing  interest  npon  overdue  tana,  while  an  ap- 
peal is  pending,  la  not  tha«by  suspended. 
The  statutory  provlsltm  adding  Interest  to 
such  taxes  cannot  be  called  a  "proceeding^ 
in  collecting  taxes,  In  the  sense  In  which  that 
word  is  used  In  this  section.  The  purpose  of 
this  law  Is  undoubtedly  to  Induce  prompt  pay- 
ment of  taxes.  But  the  burden  of  additional 
interest  is  Imposed  by  the  state,  and  not  by 
the  community  collecting  the  tax.  The  addi- 
tion of  Interest  olds  in  the  collectl<m  of  a  tax 
only  as  it  may  cause  it  to  be  paid  voluntarily. 
Manifestly,  it  was  not  intended  by  this  pro- 
vision to  suspend  a  proceeding  the  only  effect 
of  which  could  be  to  induce  voluntary  pay- 
ment of  the  tax  during  the  pendency  of  the 
appeal  The  action  and  proceedings  for  the 
collection  ot  taxes  which  are  suspended  by 
the  language  of  section  3862  are  not  such  as 
are  facilitated  by  the  law  Imposing  Interest, 
upon  unpaid  taxes,  but  proceedings  which 
that  law  may  render  unnecessary.  The  ac- 
cruing Interest  Is  not  a  part  of  the  proceed- 
ings In  collecting  a  tax,  but  a  part  of  the  tax 
to  be  etdlected.  We  think  this  provlsloD,  sus- 
pending action  npon  the  tax  against  the  per- . 
son  upon  whom  the  tax  Is  due,  only  means 
that  the  community  having  the  tight  to  col- 
lect the  tax  may  not  institute  legal  or  equi- 
table proceedings  to  enforce  payment  wbUe 
the  appeal  is  pending,  except  by  order  of  court. 

But  merely  suspending  the  right  of  action 
while  the  appeal  Is  pending  does  not  ans- 
penfi  the  <^ratIon  of  the  law  by  which  In- 
terest Is  diorged.  The  mnnlng  of  Interest 
does  not  depend  npon  the  power  of  the  com- 
munity to  enforce  payment  of  the  tax  but 
npon  the  duty  of  the  person  against  wbom 
the  tax  la  assessed  to  pay  It  WhUe  a  tax 
lavrfully  Imposed  m^  not  be  collectible,  tt  la 
none  the  less  dtie  and  payalde  while  an  ap- 
peal is  pending.  Neither  the  appeal  nor  tiie 
suspension  of  the  rls^t  ot  action  uiran  the 
tax  postpones  the  time  when  the  tax  is  dne 
and  payable.  By  Ita  final  Judgment  upon  the 
appeal  taken  by  this  defendant  the  superior 
court  has  decided  that  this  tax  was  due  and 
payable  on  the  15th  of  July.  1888,  and  that  it 
was  thon  the  duty  of  the  dtf endant  to  pay  It 
-Although  the  city  has  not  had  the  power  to 
collect  It  by  legal  process,  It  has  at  all  times 
^nce  that  date  been  entitled  to  receive  It 
The  suspension  of  the  right  ot  action  was  for 
the  benefit  of  the  defendant  By  his  appeal 
he  was  enabled  to  restrain  the  dty  of  Hart- 
ford ftom  enfordng  payment  of  the  tax  untU 
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tbe  eoorti  eonld  pass  npon  his  claim  tbat  the 
tax  was  Invalid.  We  Bee  no  reason  why  the 
■tatutorj  provlalon,  tempMnrlly  snspecdlog 
tlie  right  of  action,  should  hare  any  greater 
effect  npon  tbe  right  of  the  dty  to  collect  In- 
terest than  wonld  a  temporary  injunction,  pn>> 
cored  by  the  appellant,  restraining  the  col* 
lection  of  tbe  tax  while  the  appeal  was  pend- 
ing, or  than  a  stay  of  execution  would  have 
upon  tbe  running  of  Interest  upon  a  Judg- 
ment while  an  appeal  was  pending.  Tbe  tak- 
ing ot  an  appeal  allowed  hy  law  fran  a  board 
of  r^ef  doea  not,  at  Itself,  r^ere  tbe  appe^ 
last  from  tiie  payment,  after  tbe  appeal  1> 
decided,  of  Interest  for  the  period  during 
wlildi  tbe  appeal  was  pending.  Even  when 
the  amount  of  tbe  tax  assessed  bas  been  m»> 
tertally  diminished  upon  the  appeal,  the  tax* 
payer  bas  been  beld  to  be  chargeable  with 
Interest  on  the  remaining  part  of  the  tax 
which  was  lawfully  assessed.  W.  U.  TeL  Co. 
r.  State,  64  M.  H.  266.  9  AtL  M7.  In  the 
case  at  bar.  the  entire  tax,  as  originally  aa> 
sesaed,  was,  ap<m  the  appeal,  held  to  be  valid. 
If  fbe  mere  taking  of  an  appeal  stopped  tbe 
running  of  the  statutory  Interest  on  oTerdoe 
taxes,  (Oie  who  had  withdrawn  or  abandoned 
his  appeal  aftw  It  bad  been  pending  for 
years  would  not  be  Chargeable  with  interest 
If  the  defendant  is  not  tiiargeable  with  9 
per  cent  Interest  in  this  actlMi,  tbe  dty  conid 
not  hare  collected  the  7  per  cent  Interest  pro- 
vided by  sectltw  8SG6,  had  they  proceeded  by 
sin  action  to  foredose  their  tax  Ilu. 

The  provision  In  section  8868,  concerning 
th*  taxation  of  double  or  triple  custa,  does  not 
affect  tbe  anestltm  of  Interest  It  applies 
only  to  those  who  appeal  without  prolmbia 
cause.  If  one  appeals  In  bad  faith,  and  with- 
out probable  cause,  he  ought  not  to  be  m- 
leaaed  from  the  payment  of  Interest  eren  It 
he  Is  compelled  to  pay  double  costs,  and 
clearly  not  If  the  paym«it  of  douUe  costs  la 
not  required.  If  he  takes  his  appeal-  In  good 
faith,  and  with  probable  cause,  as  we  assume 
this  defendant  did,  he  Is  not  required  to  pay 
additional  costs.  Having  been  wholly  unso^ 
cessful  In  bta  appeal,  and  baring,  until  ^o- 
vember,  1809,  failed  to  pay  bis  tax,  which  ttas 
superior  court  found  was  due  In  JtOj^  JS0%, 
we  think  be  Is  chargeable  during  that  period 
wltii  the  Interest  made  by  statnte  a  pwrt  oC 
the  tax.  Just  as  any  other  person  would  bt 
who  failed  to  pay  bis  taxes  when  due.  Judg- 
ment Is  advised  tat  ttie  plaintiff  The  other 
Judges  concurred. 

«(n  ooan.  toi 

BBOUOSniL  T.  BOfJTHBHN  lOBW  BNO- 
lAND  TEL.  CO. 

(Ouiaoue  Oourt  of  Errors  of  Oonneetlettt  VMb 

18,  190a) 

WBOMOrCL  DBATH-RBCOVKRT— NBW  TBIAI#- 
SCOPD— VARIANCB— WAITOR. 

L  Under  Geo.  8t  1887,  H  1008,  1009^  provid- 
ing that  causes  of  action  tw  Injivy  to  the  per- 
son of  a  decedent  whether  the  same  resolts  In 
Instantaneoas  death  or  otherwise,  shall  snirive 
to  his  personal  representstive,  who  may  recover 
issMgsB  ast  MBrssfflng  pifiOO,  m  admlukhrater 


was  entitled  to  recover  substaDtlsl  dsmases  for 
his  faitestate's  Instaotsneoas  death,  occorring 
throngb  defmdant's  oegUgoice. 
2.  llie  trial  court  erroneotulr  decided  that 

flaintiff  was  entitled  to  nomioal  damaKn  only, 
Dt  made  sn  additional  finding  of  the  amonnt  lie 
was  entitled  to  recover  if  he  was  entitled  to  mb- 
stantial  damam.  Plaintiff  appealed  only  ttom 
that  part  of  the  jadement  denying  him  snbstan- 
tial  damaisa,  and  sndi  damages  could  be  assessed 
wlthoot  dlrtnibing  other  flndlngs,  eoneeming 
which  no  oUection  wss  msd&  Btti,  that  dnee 
the  court's  mulinK  of  the  amonnt  to  which  plain- 
tiff was  entitled,  if  entitled  to  recover  substantial 
damages,  was  not  an  adjudication  on  a  matter 
on  which  its  judgment  was  founded.  It  was  not 
binding  on  the  parties;  and  henc^  a  new  trial 
being  ordered,  the  only  question  for  oontf derstitm 
was  the  asssssment  of  tiw  amonnt  ot  phdntUTs 
damages. 

8.  Where  defendant  fidled  to  demur  to  a  com 
plaint  and  suffered  a  default  and  on  the  trial 
of  tbe  Issue  of  damages  both  parties  treated  the 
complaint  as  one  for  damages  ft>r  negligent  In- 
jory  oBly.  defendant  cannot  object  to  a  judgmrat 
for  substantial  damages,  on  the  ground  of  vari- 
ance in  tbe  finding  of  negligence,  tn  that  the 
complaint  stated  a  caoae  of  action  ttu  wlllfnl 
tort  and  not  an  action  for  negligence; 

4.  Where  it  was  alleged  that  defendant  ne^- 
gently  and  wrongfully  cut  an  electric  wire,  by 
reason  of  which  an  electric  current  passed 
through  the  body  of  plaintiff's  Intestate,  a  line- 
man, causlu  his  instant  death,  a  finding  in  coo- 
Connity  with  anch  allegation  was  snfficient  to 
support  a  concluaion  that  defendant  owed  a  duty 
to  plaintiff's  intestate,  and  that  a  violation  of 
such  duty  was  the  cause  of  Intestate's  death. 

Q.  Where  defendant  negligently  cot  an  electric 
wire,  and,  because  of  the  crossing  of  other  olec-' 
trie  wires,  decedent  a  lineman,  received  a  shock, 
resulting  In  his  death,  a  finding  that  the  cutting 
of  the  wires  was  the  cause  of  the  lineman's 
death  was  pnper,  thongh  it  operated  thmngfa 
the  eonsequent  crosring  of  other  wires. 

Appeal  from  snpwlor  court  Hartfiffd.  oonn- 
ty;  George  W.  Wheeler,  Judge. 

Actkm  by  Andrew  J.  Brougbel.  Jr„  Ad- 
ministrator of  George  Davis,  deceased,  against 
tbe  Southern  Mew  England  "MeniumB  OtHn- 
pany  for  the  wrongful  death  ot  jHsIntltTs 
decedent  Vtom  a  Judgment  hi  taror  of 
plaintiff  ISnr  Bomlnal  damages*  ho  appeals. 
Reversed. 

The  complaint  (n  paragraph  4,  alleged  that 
the  defendant  "negllgoitly,  recklessly,  will- 
fully, and  wrongfully  ent  wires  belonging  to 
the  Hartford  Electric  Ught  Company,  and 
by  so  doing  caused  an  electric  current  to  pass 
through  the  plaintiff's  Intestate,**  Davis,  while 
!  engaged  In  tbe  performance  of  his  duty  as 
lineman  for  said  electric  light  company,  '*and 
1^  this  negligent  and  willful  wrongdoing 
caused  ibe  death  of  tbe  said  plfUntUTs  in- 
testate." Hic  case  was  defaulted,  and  beard 
in  damages.  Upon  this  bearing  the  defendant 
gave  written  notice,  under  tbe  statute  and 
rules  of  court  that  it  would  dmy,  and,  If 
necessary,  offer  evidence  to  dlq>rove,  para- 
graph 4  of  the  complaint  and  would  offer 
evidence  ot  contributory  negligence.  Hie 
parts  of  the  finding  material  upon  this  ap- 
peal are  ^ese:  "I  find  that  the  defendant 
did  not  prove  ttut  the  death  of  the  plain- 
tifTs  Intestate  was  not  caused  by  Its  negli- 
gence, nor  did  It  prove  tiiat  It  was  caused 
through  tile  u^gence  of  the  plaintiff's  In- 
tBKMa,  Nor  can  I  find  that  aUhsr  ot  thaso 
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beti  wai  prared  In  tlili  caw.  I  And  fliat  Out 
ptalntlirt  intestate  died  tiuonsh  the  n^U- 
gence  of  the  defendant  to  whlcb  tbe  plahi' 
ttira  Intestate  did  not  materially  eontrlbnte. 
Darli^  death  was  tnatantaneouSt  and  he  suf- 
fered no  pain  or  sensation,  and  nerer  to- 
covered  tbe  least  cMUclonauesa.  If,  upon  the 
bets,  substantial  damages  should  be  award- 
ed, I  find  the  damage  should  be  assessed  at 
|S,000,  vblch  sum  I  so  assos.  I  rule  thai 
nominal  damages  should  he  awarded,  and 
aasev  the  same  at  IIOOl"  Tha  plahitlfC 
clamed  that  he  was  entitled  to  snhstantlal 
damages.  The  court  oTerruled  this  dalm, 
and  gave  Judgment  for  nominal  damages. 
The  two  errors  assigned  In  the  reasons  of  ap- 
peal relate  to  the  acllon  of  the  court  In  ruling 
(1)  that  upon  the  facts,  as  found,  only  nom- 
liul  damages  should  be  awarded;  (2)  that  tbe 
pUdntiff  was  not  entitled  to  substantial  dam- 
ages, as  claimed.  Under  section  16,  c.  IW, 
of  the  Public  AetB  of  1S&7,  a  bill  of  excep- 
tions In  fOTor  of  the  defendant  waa  allowed 
)jy  the  trial  court,  and  appears  In  the  printed 
record!  It  relates  to  certain  decisions  of  the 
trial  court  agatnst  the  defendant  upon  ques- 
tions of  evidence,  and  npm  certain  claims  of 
taw  made  by  tbe  defendant  durini;  the  triaL 

EM  ward  D.  Kohblns,  for  appellant  Frank 
L.  Hungerford,  Jamea  I.  Uoran*  and  Jobn  W. 
AUIUA  tar  Kpfi^Oea. 

TORBANOB,  J.  (tfter  atating  tbe  facts), 
nie  trial  court  rendered  Judgment  for  the 
plaintiff  for '  nominal  damages  only,  -  From 
that  Judgment  tbe  plaintiff  alone  i^pealed. 
Upon  that^appeal  the  only  grlerahca  wbiiA 
he  complalna  -  !•  that  the  06urt  gave  him 
nomhul,  instead  of  substantial,  damages. 
Hb  Is  satisfled  with  the  finding  oC  fa^  aa 
made:  Bia  only  elahn  la'ffiat  Uw  trial  eomt 
m.lBapprehended  ^  latr.  In  giving  blm  enly 
uttcntnal  damageob  Hie  defendant  did  not' ap- 
peal from  tbe  Judgmoit,  but  It  filed  a  blll  of 
cac^ti(»u»  whlcU  aa  allowed  lor  tiw'  court, 
aspeaxB  In  tbe  record.  Xhe  Questions  raised 
la  Oat  bill,  bowerw,  are  not  naceBsari^y  to  be 
considered  la  ctHmectioM  with  thoae  present- 
ed by  the  appeal.  They  are  to  he  contidered 
•«only  In  case  a  new  trial  Is  advised."  Pub. 
Acts  X807.  &  104^  4  16.  ^  qucstlona  xalaad 
by  the  appeal  will  he  first  conddered. 

The  trial  court  has  found  that  Davla*  death 
wa^  l^^olly  speaking,  due  solely  to  the  neg- 
ligence of  the  d^endant.  It  has  ^so  found 
that  hie  death  "waa  Instantaneous  with  the 
•hock  of  the  dectrie  currents'  that  caused  tt» 
Tbe  court  held  that,  Inaamucb  aa  the  death 
waa  thus  instantaneous,  the  law  was  «o  that 
the  plaintiff  was  wtltled  to  nominal  dam- 
ages only.  In  so  holding;  we  think  tbe  court 
erred.  One  person  may  by  a  wrongful  act 
caoae  tbe  death  itf  anothw  person.  In  such 
ease  the  death  so  caused  may  Immediate 
follow  tbe  wrongful  act,— may  be^  as  we  say, 
Instantaneona  with  It,— or  It  may.  fpUow 
after  aome  Interval  of  time.  In .  either  caae 
tht^wongdoer  hoe  violated  the  44sbtt  .al  tbe 


oOier  person;  Imt  la  either  case,  at  common 
law,  the  death  ot  the  injured  person  practi- 
cally pot  an  end  to  the  liability  of  the  wrong- 
dow  clvllitOT  tot  his  act-  If  the  Injured  per- 
son died  InBtantaneously*  or  died  before  suit 
waa  brought  by  or  for  hlmt  tbe  liability  ot 
the  WToni^toer  waa  at  aa  end.  If  the  Injured 
person  survived  the  act  t<ff  a  time,  and 
brought  aolt  and  pudliv  snlt  died  before 
trlati  the  anlt  abated,  fud  the  ilabUlty  of 
the  wnmgdOCT  ended.  The  liability  ended 
because  the  right  to  enforce  It  ended  with 
the  life  of  the  Injured  person.  Bach  right 
did  not  aurrlve  In  favor  <a  any  one.  The 
prlnclplea  «f  the  common  Uw  on  this  suhject 
are  embodied  In  the  maxim,  "Actio  personalis 
nunttnr  cum  perecma.*'  Mr.  Pollock  calla  the 
rule  expressed  In  the  maxim  a  barbarous 
am,  **whlcfa  haa  been  made  at  all  tollable 
for  a  dvlUaed  country  only  1^  a  swles  of 
ezc^raia."  PoL  Tbrts,  p.  54.  Thla  rule 
prevails  la  this-  stote  to^y,  ezc^t  so  far 
aa  it  baa  been  modified  or  changed  by  stat- 
nto  or  by  Judicial  declel<ms.  Mitchell  v. 
Hotdiklss,  48  Oonn.  L  Another  rule  said  to 
be  a  rule  (tf  tbe  c(Hnmon  law  waa  to  the 
effect  that  *'tn  a  dvll  court  the  death  of  a 
human  bdng  cannot  be  complained  of  as  an 
Injury";  that  Is,  that  no  ime  can  maintain 
an  action  for  damages  tor  the  mm  loss  of 
the  life  of  a9other.  Bakw  v.  Boltw,  1 
Camp.  493;  Osbom  t.  GlUett,  I<.  B.  8  Szch. 
88.  This  nde  formed  part  of  our  law,  also^ 
and  prevalla  torday»  ocept  as  modified  or 
ehanged  by  stated  Connecticut  Uut  Ufb 
Ins.  Oo.  T.  New  Zork  ft  N.  H.  B.  Co..  25 
Oonn.  2651.  The  operation  of  these  two  rules 
freqoMiiUy  caused  great  hardship  In  cases  oC 
personal  Injuries  resulting  la  death,  and  to 
remed^  this  hacdahlp  la  such  caoea  the  rules 
In  questioa,  towards  the  middle  ct  thin  cen- 
tury, began  to.  be  abi!esated  or  modified  by 
legislation.  Lord  OEunphdra  act,  passed  In 
England  In  1846,  may  be  said  to  have  led  the 
way  la  this  kind  of  leglalatioa;  and  It  was 
speedily  followed  la  this  oonntiT  by  acts 
having  la  view  the  same  genml  purpose  o 
the  fibigllsb  act  -Speaking  generally,  this 
kind  of  legislation,  mmr-  be  said  to  have,  In 
effect  alboliahed  one  or  the  other,  or  both,  of 
these  rules,  wltb>  referenee  to  the  daaa  ot 
caaea  here -la  quesU«i.  Bwne  of  the  acta 
provide  that  the  deosduttTs  oausa  of  actloB 
against  tbe  vrnmgdoer  shall  snrvlve^  either 
toe  the  benefit  of  his  eat^to  generally,  or  fir 
the  benefit  ot  the  beneficiaries  described  la 
thestotuta  Acto  of  this  kind  may  be  called 
"survival  acts.**  By  them,  to  a  certain  «z- 
tent  boa- rules  arsi  abirtlshed  or  made  Inap- 
plicable. Othw  acto  give  substantially  a 
new  cause  of  action  to  cwtain  deacrlbed  bea- 
efldarlea  tor  loss  sost^ned  by  them  by  the 
mere  death  of  the  Injured  perscm.  Acto  of 
this  kind  are  not  snrvlTid  acta,  aad  they,  la 
effect  only  abdlsh  the  second  of  the  above 
rules.  The  Bn^lA  acto  rdatlng  to  tbls  aab- 
Ject  may  be  said  to  fau  mtUn  the  last  dasa 
a  Enc.  Iaws  Bug.  p.  IDS;  Fd.  T(wt%  pp. 
SB,  «k  and;  «MW  «tt«d)k  W)kUt      vim  aiet 
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fiUla  mmw  nearly  within-  the  first  elau.  Ley- 
iBlatSon  upon  thit  subject  In  this  state  be- 
gan In  1S18.  In  tliat  year  It  was  enacted 
that  "actlcMU  for  Injury  to  the  persini,  whetb- 
«  the  same  do  or  do  not  result  In  death, 

*  *  *  shall  anrvlTe  to  his  executor  or  ad- 
mlalBtrator.  provided  the  cause  of  actlcxi 
shall  JiiA  bare  arisen  mam  than  .one  year 
before  the  death  *>t  the  deceased.**  Pub. 
Acts  1S48.  c.  5,  I  2.  The  word  "actions,** 
as  here  need,  means  caoses  of  action  or 
rlffhts  of  action.  Soule  t.  Ballroad  Go.,  21 
Oonn.  &7B<.  In  1875  the  statute  was  changed 
In  phrasetdogT,  and  has  since  read,  and  now 
reads,  as  follows:  "All  actions  for  Injury  to 
the  person,  whether  the  same  do  w  do  not 
Instantaneously  or  otherwise  result  In  death, 

*  *  *  shall  snrrlTe  to  his  oecutor  or  ad- 
mittistrator."  etc  Rot.  SC.  1875,  p.  422,- 1  9; 
Qen.  St.  1868,  t  1008.  In  1853  another  stat- 
ute was  passed,  which  provided  that  "tf  the 
life  of  any  person  being  a  passenger  or  cross- 
ing DPMI  a  public  highway  in  the  exercise  of 
rea8<Hiable  care,  shall  be  lost"  by  the  n^ 
llsenoe  or  carelessneMi  of  any  railroad  eom- 
pany  In  this  stait^  ssch  eomiiany  should,  be 
liable  to  pay  as  dajnages  for  such  loss  a  sum 
not  exceeding  five  thousand  nor  less  than 
one  thousand  dirilars  to  the  executor  or  ad- 
ministrator, for  the  benefit  cit  the  persons 
described  In  the  act  The  provlirions  of  these 
two  acts,  with  some  changes  which  It  Is  not 
here  fmpiMrtaat  to  note,  are  now  consolidated 
In  sections  1006  and  1009  of  the  General 
Statutes.  Among  other  things,  these  se6- 
tlons  now  provide.  In  substance,  as  follows: 
(1>  That  all  causes  of  action  for  Injury  to 
th«  person  «f  a  decedent,  *^hetber  the  same 
do'  or  do  not  initantaBeously  ■  (W  otherwise 
remit  In  death,**  shall  sorrlve  to  hls  execo- 
tor  or  administrator,  "provided  the  canse  «f 
action  shall  not  hav«  arisen  more  than 'one 
year  bef««  the  death"  of  the  decedent;  (3) 
that  the  recovery  shaU  be  f<w  **Jnat  dam- 
ages not  exceeding  five  thousand  deUars"; 
(S)  that  the  damages  recovered,  whether  In 
actions  begun  by  the  person  Injured  In  his 
lifetime^  or  |v  his  personal  representative 
after  the  deaHi  of  the  person  Injured,  shall 
be  for  the  benefit  (tf  the  persons  named  In 
the  act;  <4)  that  the  action  shall  be  brought 
within  a  prescribed  time.  This  legislation. 
In  effect,  sets  aside,  in  this  dass  of  cases, 
the  rule  expressed  In  the  maxim,  *'Actlo  per- 
sonalis morltur  cum  persona.**  Murphy  v. 
Ralttoad  Co.,  80  Obnn.  184, 188;  Budd  v.  Ran- 
road  Oo.,  fie  Conn.  272,  284.  87  Atl.  68S,  and 
it  provides  that  the  decedent's  cause  of  ac- 
tion against  the  wrongdoer  shall  survive  and 
be  available  to  the  executor  or  administrator. 
PurOiermore,  ttis  legislation,  In  this  class  of 
cases,  sets  aside  the  other  rule  of  the  com- 
mon law,  which  prevented  the  recovery  &t 
damages  for  mere  loss  vt  Uf&  *lt  Is  a  sin- 
ffolar  fftct  that  by  the  common  law  the 
greatest  wrong  which  one  man  can  inflict 
npon  another— the  talcing  of  his  life— is  with- 
out, private  remedy.  By  a  strange  fiction, 
flw  mmmij  at  ttw-  imut  i^Mijtaden 


dress.  The  state  of  Connecticut  was  among 
the  first  to  break  through  this  principle." 
Ooodsell  T.  Railroad  Ok,  BS  Oonn.  51,  56. 

In  thus  abolishing  or  modifying  this  mis 
of  the  emunon  law  in  certain  cases,  and  so 
permitting  a  recovery  In  damages  to  be  had 
where  before  there  could  be  none,  onr  statute 
may  be  regarded  as  conferring  such  right, 
«lthe9'  upon  the  person  injured,  and  continu- 
ing it  by  survival  In  his  personal  r^resoitfr 
Jtlve,  Mr  as  conferring  It  tqKm  the  personal 
representative  upon  the  death  <tf  the  person 
Injured.  It  Is  not  Important  here  to  deter- 
mine which  vt  tbeas  views  is  tiie  correct  -one. 
In  eltlier  case  the  right  to  redress  arises  troa 
a  wrongful  act  that  violated  the  Injured  pa^ 
son's  rights,  and  the  right  of  the  personal 
representative  to  sue  thus  comes  through  the 
person  Injured.  The  plain  Intent  of  onr  law 
Is  to  give  to  the  personal  representative  % 
right  to  sue  fw  the  wrong  done  to  the  pep> 
son  injured  that  caused  his  death.  This  Is 
tiie  omstmctlon  put  upMi  this  legislation  1^ 
tills  court  from  the  beginning.  Soule  v.  Ball- 
road'  COm  Zi  Conn.  B74;  Mntphy  Railroad 
Oo.,  20  Conn.  480;  Uurphy  v.  Railroad  Co.,  SO 
Conn.  184;  Good^lt'V.  Railroad  Co.,  SS  Oomt 
01;  Andrews  v.  Railroad  Oo.,  84  Conn.  57; 
Md&Ulgott  T.  Randolph,  61  Conn.  167,  22  AtL 
lOM;  Budd  V.  Railroad  Co,  66  Oonn.  272.  87 
Atl.  688.  This  right  Is  given,  whether  death 
follows  the  wrongful  act  instantaneously  oi 
otherwise,  by  the  express  language  of  the 
statute:  The  real  cause  of  action  arises  from 
the  wrongful  act  Deatii  is  tout  the  effect  oi 
eonsequeni:»  of  the  act  When  that  evoit 
'enmeS'  the  effects  of  the  act  are,  legally  speak- 
ing, CMuplete.  Under  the  statute,  It  makes 
no  difference,  as  to  tlte  liabillty  of  the  wrong- 
doer, whether  the  complete  effect  of  his  ac* 
InstaMly  follows  the  act  cir  follows  It  after 
some  short  interval  ^  tfib&  This  was  the 
meaning  of  the  act  we  Iblnk,  even  before  Ite 
phraseology  was  changed  In  187B.  Bee  the 
beadnOte  In  fiie  case  of  Murphy  t.  Railroad 
Oo.,  SO  Oonn.  184,  and'- the  reasoning  of  the 
court  in  that  ca8&  But  ho^rever  this  may  be, 
tt  is  c«inln  that  since  1875  the  reme<^  In 
given  to  the  personal  representative  even  In 
cases  where  death  Is  Instuitaneons.  The 
eases  cited  In  the  defendant's  brief,  from 
Massachusetts,  wh^  It  18  held  that  in  cases 
of  Instantaneous  death  the  cause  of  action 
does  not  survive,  have  no  bearing  upon  the 
Construction  of  our  statute,  as  shown  by  Ells* 
worth,  J.,  In  Murphy  v.  Railroad  Co.,  80  Conn. 
164. 

Our  (JoncIusKm  is  that  In  the  present  case 
the  trial  court  «Ted  In  holding  that  because 
the  death  of  Davis  was  instantaneous,  the 
plaintiff  was  entitled  to  nominal  damages  only, 
and  for  that  error  the  judgment  must  be  set 
aside.  This  being  so,  the  question  arises 
whether  there  should  be  a  new  trial  of  the 
entire  case,  or  whether  it  should  be  limited 
to  the  assessment  of  damages  only.  This 
question  Is  complicated  by  the  fact  that  the 
trial  court  has  att^pted;  conditionally,  to 
■sseM  nlHtanttil  dsinngisi;  Ita  lancoas*  lib 
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**If,  npon  the  facts,  nbstantlal  damaKCi 
iboald  be  awarded.  I  find  Hie  damage*  sliould 
be  assessed  at  $5,000.  whicb  I  ao  asseBS."  If 
such  hypothetical  and  coiidltlonal  assesBment 
did  not  appear  In  the  finding.  It  la  dear  that 
the  new  trial  should  be  confined  to  a  mere 
ascertainment  of  the  qnantam  of  substantial 
damages.  The  only  error  ccnnplalned  cf  oa 
this  appeal  Is  that  the  court,  on  the  facts 
found,  gave  nominal  Instead  of  snbstantlal 
damages.  No  error  Is  claimed  as  to  that  part 
of  the  finding  that  eetabllsheB  the  Uablllty  of 
the  defendant  for  causing  the  death  of  Davis, 
The  error  complained  of  and  found  affect*  the 
guestlon  of  damages  alone,  and  can  be  eat- 
rected  without  disturbing  that  part  at  the 
finding  about  which  no  complaint  is  made. 
It  therefmv,  tbe  finding  had  been  silent  as 
to  substantial  damages,  the  new  trial  should 
be  limited  to  an  assessment  of  the  quantum 
of  damages  merely;  but,  as  the  finding  is  not 
ail&at  upon  this  subject,  the  guestlon  arises  as 
to  the  c^ect  that  should  be  given  to  such  coor 
dltbHial  assessment  Is  It  binding  and  eoa> 
clwdve  upon  the  parties  In  this  case,  so  that 
a  new  trial,  evoi  as  to  the  quantum  of  dam- 
ages, oivht  not  to  be  granted?  We  think  not 
All  courts  ate  required  to  cause  the  facts  up- 
on Tblch  iter  found  their  final  Judgments  to 
appear  on  the  record.  Gen.  St  1111.  Bach 
facts  are  adjudicated  facts,  found  under  the 
Tesponfllblllt7  of  the  exercise  of  Judicial  duty, 
and  tonnlog  the  basis  of  the  Judgment  ren- 
dered. Facta  found  iqp<m  wbldi  ttie  Judg- 
ment Is  not  based,  which  are  In  no  way  nec> 
essaiy  to  it,  need  not  appear  oa  ttie  record, 
and  when  placed  there  form  properly  no  part 
of  it  Thaj  are  not  facta  adjudicated  by  the 
ODort,  and  tha  valldKr  of  the  Judgment  nn- 
dered  is  In  no  way  affected  by  tta^r  presence 
or  absence  from  the  record.  In  this  case  the 
Judge  was  ondw  no  duty  to  assess  the  qnan- 
tnm  of  damages  to  which  the  plaintiff  was  «k- 
titled  oontlngentty  qpon  a  Ttow  at  tiw  law 
which  the  trial  eoort  held  not  to  be  law.  In 
the  oondufllon  of  law  readied  by  the  oovt 
the  assessment  ot  otbv  than  nominal  dam- 
ages  became  entirely  Iminatalal,  The  condi- 
tional and  hypothetical  finding  as  to  damages 
1>  the  upressloa  of  tiie  <vlnlon  ot  ftu  Judge 
upon  an  Immaterial  matter,  and  not  an  adju- 
dication by  the  court  luxm  a  matter  npon 
which  its  Judgmoit  waa  tonndsd.  Watsm  t. 
Water  Co.,  71  Conn.  450^  42  AO.  265.  men. 
again.  If  a  Judge  commits  some  errw  of  law 
affecting  the  finding  of  an  unnecessary  and 
Immaterial  fact.  It  Is  difficult  to  see  how  the 
party  tai  whoso  Csmr  jndgmoit  is  rendraed 
can  have  the  error  corrected;  and,  if  he  can- 
not, he  ought  not  to  be  In  any  way  injuriously 
bound  bj  the  finding  of  such  fkct  Findings 
ef  the  kind  here  In  qoastloa  are  oCtan  made 
bj  oommltteea,  and  also  hy  courts,  npon  n 
nsorvatlott  far  advloe;  but  In  sncb  eases  tbe 
parties  llk^  to  be  adversely  affected  by  the 
Jlndlng  are  In  a  position  to  protect  thonsdves 
against  enrors  which  may  affect  sndi  finding. 
It  is  ivobaUy  troe,  too,  that  findings  have 
been  made  in  tUa  way  in  cases  whera^  as  in 


the  present  one,  final  Judgment  was  rendered 
by  the  trial  court;  but,  If  so,  no  question  ap- 
pears to  have  been  made  In  this  court  as  to 
the  effect  of  the  conditional  finding  upon  a 
new  trial.  We  think  that  the  Interest  of 
Justice  will  be  beet  subserved  by  holding  In 
this  case  that  the  finding  as  to  substantial 
damages  Is  not  binding  on  the  parties,  and 
that  such  damages  must  be  assessed  upon  the 
new  trial. 

As  a  new  trial  must  be  granted  for  tbe 
limited  purpose  of  ascertaining  the  quantum 
of  damages,  the  question  would  arise  whether 
this  makes  It  necessary  to  consider  tbe  quee- 
tiona  raised  In  the  bfll  of  ^ceptlons,  were  It 
not  that  substantially  the  same  quratlons  are 
presented  upon  tbe  face  of  the  findiog.  Un- 
der the  statute,  it  is  the  duty  of  this  court  to 
consider  and  express  an  optnfon  on  those 
quesdona  only  In  cases  (1>  where  a  new  trial 
is  advised;  and  (2)  where  upon  that  trial 
those  questions  would  arise  again.  If  the 
new  trial  Is  limited  to  the  ascertainment  of 
the  quantum  ct  damages,  the  questions  pre- 
sented by  tbe  bill  of  orceptlons  will  not  arise 
upon  such  trial,  and  tht^fore  It  would  be 
unnecessary  to  consider  them  If  they  appeared 
upon  the  record  ooly  by  means  of  such  bill; 
but  In  fact  substantially  tbe  same  questions 
presented  in  the  bill  of  exceptions  appear  up- 
on the  record  In  the  finding  of  the  trial  court 
That  court  has  found  all  the  facto  on  which  its 
Judgmott  Is  based,  as  well  as  the  various 
claims  of  the  defendant  that  such  facts  sup- 
^rt  a  Judgment  for  nominal  damages  wily, 
even  If  the  fact  of  Instantaneous  death  Is  In 
law  an  Immaterial  one.  Hie  finding  thus 
practically  makes  It  necessary  to  pass  upon 
the  validity  ot  the  conclusion  of  negligence 
reached  by  the  trial  court  from  the  facte 
found;  for,  If  that  conclnslon  is  not,  as  matter 
of  law,  warranted  by  those  facts,  th«i  the 
plaintiff  was  not  tojured  by  the  Judgment  for 
nominal  damages,  and  no  new  trfal  should  be 
granted  for  anypnrpose.  The  finding  seta  forth 
the  facts  proved  in  the  case  at  great  length. 
Many  of  them  relate  to  certain  duties  of  the 
defendant  and  the  ^ectrtc  light  company, 
claimed  to  be  due  from  each  to  the  other,  or 
to  duties  which  the  defeodant  claimed  the 
other  company  owed  to  Davis,  and  conse- 
quently many  of  tbe  facte  found  have  Uttle 
or  no  bearing  upon  the  issues  in  tola  ease^  or 
upon  the  conclusion  as  to  negligence  readied 
by  the  trial  court  The  Impwtant  quesUan. 
in  the  case  was  whetber  the'defftudai^  when 
it  undertook  to  cut,  and  did  cut  the  wires, 
under  the  cimimstances  set  forth  In  the  find- 
ing, was  by  law  charged  with  a  duty  towards 
Davia,  which  du^,  la  dohig  as  it  did.  It  vio- 
lated, and  thus  caused  his  deafli.  We  tblak 
the  facte  found  whldi  have  a  material  bear- 
ing upon  this  question  abundantly  support  toe 
conclusion  that  tbe  defendant  did  owe  a  duty 
to  Davis,  and  that  tts  violation  of  that  dirty 
caused  his  death.  A  conduslon  of  this  Und 
as  to  negligent  conduct  is  not  reviewaUe^  «&• 
less  it  Is  palpably  and  manitoaOy  uunipport* 
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ed  tbB  facts  fotmd;  and  Uiat  la  not  tbe 
caae  hen.  Indeed,  it  la  difficult  to  see  bow 
any  other  condualon  coold  bare  'been  reach- 
ed. There  Is  no  error  In  law  apparent  on 
the  record  which  Tltlates  the  resnlt  reach- 
ed vjnn  this  point  The  aasnmptlon  that  the 
catting  pf  the  wires  waa  tbe  cause  of  the 
death,  although  it  operated  through  the  con- 
seqnent  crossing  ot  cfha  electric  wires,  la 
dearly  right.  The  dalms  as  to  the  conflict- 
log  rights  of  tbe  two  companies  are  inima^ 
terlal;  and  the  other  claims  made  In  the 
case,  except  tbe  claim  of  variance,  are  ed- 
thw  Immaterial  or  concluded  by  the  find- 
ing of  negligence.  Tbe  comj^int  Is  cwtalnlj 
open  to  the  objection  that  It  alleges  an  Inten- 
tI<HiaI  wrong,  and  it  may  be,  as  claimed  upon 
the  trial,  that  it  Is  defective  In  other  rcHpecta, 
Bucb  as  tbe  statement  of  tbe  precise  cauae  of 
the  acddenL  U  It  Is  to  be  r^arded  as  al- 
leging a  negligent  act,  merely,  it  fails  to  ex- 
pressly allege  tbe  absence  of  contributory 
negligence  on  tbe  part  of  the  intestate.  But 
these  matters  cannot  now  be  of  any  avail  to 
the  defendant.  The  defendant  did  not  demur 
to  tbe  complaint,  but  snff»ed  a  default;  and 
upon  that  default  It  gave  notice  that  It  would 
deny  that  it  bad  either  negligently  or  wilt 
fnlly  injured  the  Intestate,  and  that  It  would 
offer  evidence  of  contributory  negligence^ 
Upcm  the  bearing  In  damages,  which  under 
our  practice  la,  for  certain  purptses,  a  trial 
of  the  entire  case,  the  plaintiff  and  defend- 
ant offered  all  the  evidence  they  cbose  to 
offer  upon  all  these  matters.  Both  parties  all 
the  way  through  treated  the  complaint  as  one 
for  negligence  only,  and  no  claim  was  ipade 
that  U  waa  anything  other  than  a  oomplaint 
for  negligence.  Under  these  circumstances, 
and  assuming,  without  deciding,  that  the  Com- 
plaint- Is  defective,  the  claimed  variance  b»- 
tweai  It  and  the  finding  cannot  now  avail 
the  defendant  Tbe  objection  urged  on  the 
ground  of  variance  between  the  complaint 
and  finding  comes  too  late.  For  these  reas<uis 
there  sboold  be  no  new  trial  upon  the  que*- 
ticm  of  negligence.  The  judgment  of  tbe  court 
below  is  set  aside,  and  a  new  trial  Is  granted 
for  the  purpose  of  ascertaining  and  assessing 
the  quantum  of  damagea  cmly.  nw  other 
Jodgea  Goneorred. 


OHANGELLOB  OF  STATE  OF  NBW  JBB- 
BBY  T.  TAN  HOVENBBBG  et  aL 
(Oottrt  ot  Chancery  of  N«w  Jersey.  Dee.  26; 

1880.) 

UORTOAOnS— A88ION1IBNT  TO  CHANCELLOIt- 
TRUSTS  — TAXATION  — STATB  ASSBSSMBNT^ 
PRIOIUTT  —  BTATUTBS  —  8PB0XAL  LBQISUk- 
TION. 

1.  Tbe  fact  that  a  mortgage  oa  land  was  origl- 
nally  given  to  a  private  peraon,  and  afterwards 
assigned  to  a  chancellor,  to  be  held  by  him  in  his 
ofllaal  capacity  In  tmst  few  private  Denefidariea, 
did  not  prevent  such  mortgage  from  being  a  prior 
lien  to  taxes  assessed  aguoat  the  land  after  tbe 
assignment  but  prior  to  the  passage  of  Act 
April  L  189S,  makiog  land  mortgaged  to  a  stats 
officer  m  hia  ofladal  rapacity  subject  to  taxation. 

2.  Act  April  13.  1887  (P.  L.  p.  163;  Oen.  St. 
pu  8812)f  nakfaig.  aK  avnsya  on  dq^e^  in  a 


coor^  of  cbsncery  held  In  a  fldndsty  espactty  Sa- 
ble to  taxation,  being  confined  to  that  eonrt  only, 
is  void,  as  special  legialatlon. 

A  Br  P.  L.  1886.  p.  156,  H  B.  18.  sales  ot 
land  for  subsequent  taxes  and  assessments 

aainst  land  of  other  persons  are  paramount  to 
Incumbrances:  and  Act  April  1,  1898  (P.  L. 
p.  202,  c  123),  melares  that  aU  lands  mortgaged 
to  tar  state  officer  in  his  offldai  capacity,  and 
IwldTn  trust  for  any  person,  shall  be  subject  to 
taxation,  and  mmj  be  sold  tn  the  same  manner 
as  otiier  lands  for  nnpaid  tszes.  ffeU.  that  a 
mortgage  on  land,  assigued  to  the  chancellor  to 
be  held  hr  bim  official  canadty  in  tmst 

for  a  private  person,  was  a  prior  Hen  on  the  land 
to  dty  ssseBsments  levied  prior  to  Oie  passage 
of  tbe  latter  ae^  hut  subsequent  t»  fhe  aarign- 
ment 

Bin  by  tbe  cbencellor  of  flie  state  of  New 
Jersey  against  Alfred  A.  Van  Hovenberg  and 
others  to  have  a  mortgage  declared  a  prior  lien 
to  taxes  and  assessments  levied  on  the  land, 
and  for  foreclosure.  Decree  fw  comiOainaiit 

William  Pennington,  for  complainant.  T.  OL 
Simonton,  Jr^  for  defendant  dty  of  Paterson. 

EMnjtT.  v.  OL  Tbe  question  in  the  case  la 
whether  a  mortgage  originally  given  to  a  pri- 
vate person,  but  afterwards  assigned  to  the 
chancellor  to  hold  In  his  official  capacity  as  sx 
lavestment  of  tmst  fnndr  for  tbe  benefit  of 
private  beneficiaries,  Is,  wbfie  so  held,  iwlor 
io  taxes  and  assesBmenta  levied  or  laid  in  the 
city  of  Paterson,  subsequent  to  the  assign- 
ment, or  to  any  of  such  taxes  or  asaessmoits. 
Tbe  cause  Is  heard  upon  a  bill  to  foreclose 
filed  by  tbe  duuceUor  alleging  pritwlty  of  tbe 
mortgage,  and  answer  by  tbe  dty  of  Paterson 
claiming  priority  for  the  taxes  and  assess- 
ments, and  a  written  atlpulation  as  to  facta 
Tbe  ctmcluslona  wbldi  I  reach  are  as  follows: 

1.  Tbe  decision  In  Trustees  of  Public  Schools 
r.  Taylor,  80  N.  J.  BIq.  618,  affirmed  In  Same 

City  of  Trenton,  Id.  667,  controls  this  case 
as  to  the  taxes  levied  prior  to  the  passage  of 
tbe  act  of  April  1.  1888  (P.  U  p.  202,  128). 
Defendant's  contention  that  tbe  case  is  not 
^Ucable  because  tbe  mortgage  In  that  case 
was  given  directly  to  the  chancellor,  while  in 
this  case  the  mortage,  having  been  first  given 
to  an  Individual,  came  to  tbe  chancellor 
assignment.  Is  not  well  founded.  Tbe  mort- 
gages tn  both  cases  were  held  for  the  same 
purposes,  and  In  both  cases  tbe  taxes  claimed 
to  Iw  prior  Ileus  to  the  chancellot's  mortgage 
were  levied  subsequent  to  the  time  of  his  re- 
ceipt of  tbe  mortgage  In  bis  official  capad^. 
Tbe  further  contention  of  tbe  defendant  on  this 
point,  that  the  lien  of  these  taxes  waa  made 
superior  to  the  mortgage  by  express  enac^ 
ment  in  the  statute  of  April  18,  1687  (P.  U  p. 
168:  8  Oen.  8t  p.  S812),  la  also  without  solid 
foundation.  This  statute  readied  oily  to  num- 
9JU  an  deposit  In  a  fiduciary  eapadty  to  tiie 
court  of  chancery,  and  upon  the  authority  of 
Oox  T.  Troitt  (Brr.  A  App.  1885)  57  N.  J.  Law 
(28  Troom)  636,  81  AtL  168,  construing  a  Blm- 
Uar  act,  this  act  must  be  held  invalid  as  ape- 
elal  leglslatliHi,  becauae  its  operation  waa  con- 
fined to  tbe  court  ot  chancery  only,  and  did 
•et  readi  Bke  deposits  in  other  courts. 

%  Thadedahm  In  limsteca  of  Public  Scbo^b 
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T.  Olty  of  Trenton,  alOiongh  gtren  In  a  case 
biTolTlng  taxes,  In  principle  controls  also  the 
qaesdon  of  the  priority  of  assessments.  Upon 
file  point  now  Invotred,  tIb.  the  necessity  ot 
express  legislation  In  op3er  to  giTe  priority  to 
a  snbsequent  Uen  against  a  mortgage  held  to 
secure  funds  considered  as  being  In  the  pofr- 
session  of  the  state,  the  element  of  the  purpose 
or  charactor  ^  the  snbseguent  Uen  li  Imma- 
terlaL 

8.  The  act  of  April  1,  1888  <P.  L.  p.  202,  t. 
123),  expressly  provides  that  all  Isinds  mort- 
gaged to  any  ofBcer  of  tbis  sta^te  in  his  official 
capacity,  and  h^  In  tmst  for  Uie  benefit  Af 
any  person,  sball  be  subject  to  taxation,  as 
landa  held  by  others*  and  that  an  taxes  lu- 
Beesed  In  pnranance  of  this  supplemsit  diall  be 
and  rem^n  a  Uen  against  snch  land  and  real' 
estate,  as  In  tAie  case  of  taxes  assessed  against 
property  of  othw  persona^  «tc^  and.  If  not 
paid  from  tfte  Income,  aofflkflent  land  to  raise 
the  taxes,  may  be  sold  In  the  same  manner 
that  other  land  may  be  sold  for  unpaid  tans. 
Bales  of  land  for  sid»equent  taxes  and  assess- 
ments against  lands  of  other  persons  are  now, 
under  the  MarUn  act  (P.  L.  1886,  p.  166,  IB  IS, 
6),  made  paramount  to  all  lifcumbrances,  and 
under  the  act  of  April  1,- 1886,  the  mtntgage  la 
snbsequent  to  taxes  made  after  Ito'^fprovaL 
TSm  act  of  A^H  1,  188S,  does  not,  bi  terms*' 
otend  to  Assessmentib  and  ttie  priority  of  a»- 
ssssments  lerled  snbseQuentiy  to  Its  passage 
does  not  arise  In  this  ease,  Inasmn^  as  all 
the  assessments  foe  which,  prior  liens  are 
(palmed  were  made  prior  to  188S.  A  decree 
wUl  be  advised  In  accordance  with  these 
Ttowft 

m  N.  3.  B.  SS) 

TAYLOR  T.  TAYLOR  et  aL 

(OoorC  of  Chancerr  of  New  Jersey.  Feb.  % 

1900.) 

BJUrKRUPTOT-ORBDITORB'  SniT— BQUITABLB 
UBN-CRBDITORr  RIGHTS. 

1.  Where  a  creditor  o{  an  insoIvMit  acquires 
an  equitable  Ilea  on  h!a  assets  by  filing  a  cred- 
itors' bill  before  bankruptcy  proceedings  were 
began  by  the  debtor,  the  tmstee  la  bankmptcy 
took  the  property  sableet  to  sack  lien. 

2.  Bankr.  Aet  18^,  1  67,  par.  "b,"  proriding 
that  whenever  a  creditor  Is  [x^Tented  from  en- 
fordOK  his  rights  as  against  a  lien  created  by 
the  debtor,  who  afterwards  becomes  •  hanfcrapt, 
the  trustee  riiall  b«  snbrogated  to  and  may  ear 
force  mch  rights  for  the  benefit  o(  the  estate^ 
does  not  vansfer  to  cue  trustee  the  right  of  a 
Judgment  creditor  to  enforce  an  eqnitaUe  Hen 
acquired  by  the  filing  oi  a  creditors^  bill  before 
bankruptcy  proceedings  were  begun,  or  abate 
such  creditor  8  right  to  prosecute  such  suit. 

BUI  by  Thomas  B.  Taylor  against  John  Taj- 
lor  and  others.  Motion  to  strike  out  an 
amended  answer*  Granted. 

This  solt  was  bron^  by  the  complainant^ 
who  has  a  Judgment  agi^nst  Jdbn  Ta^or,  wi- 
der tin  eighty-eighth  section  of  tile  diancery 
act,  to  reach  certain  property  named,  w  things 
iB  action,  of  tike  defendant,  and  bAve  the 
same  reduced  to  possession  and  deUTend  to  a 
receiver.  In  order  that  the  complainant's  Jndg* 
ment  may  be  satisfied.  An  amended  answer 
and  an  anaww  la  the  nature  «f  a  eioai  UH 


set  iq>  that  m  January  20,  ISOO.  after  the 
flling  of  the  bill  and  Issuing  subpcena.  i«e  WH- 
Uam  C.  Brafidt  filed  his  petition  to  banfemptcy 
In  the  United  States  district  court  fOr  the  dis- 
trict of  New  Jersey,  and  ptayed  that  John 
:Riylor  be  deeseed  a  bankrupt;  that  on  Feb- 
ruary 27. 1888,  John  Taylor  was  so  adjadlcat- 
ed,  and  on  Mardi  16,  1898.  filed  a  scbedole  of 
Hsete;  that  a  trostee  In  baakiuptey  was  duly 
dected.  and  oU'  April  1401  JtOm  Ta^or  applied 
for  his  dlsebai^  ftom  aU  debts  proraUe 
against  bis  estate  nnder  the  bankmptcy  act; 
and  tbat  on  May  ISth,  followtng,  he  was  dls- 
ehai^ed  from  aU  iMMa  uid  claims  jnurable 
against  hla  estate  which  existed  on  Fdimaiy 
27,1888. 

O.  D.  W.  Yroom,  for  tb»  motion.  J.  J. 
Joyce,  opposed. 

SEED,  7.  a  (after  stating  tb«  facti^.  If 
this  snlt  Is  regarded  as  a  supplementary  pro- 
ceeding In  an  action  at  law  of  James  B.  Tay- 
lor against  John  Taylor,  the  bankruptcy  of 
the  lattw  would  to  no  w^  affect  the  progress 
of  the  suit  So  far  as  the  «jlt  concerns  John 
TiO^lor,  who  la  a  defendant,  It  Is  oitlr^  set- 
tled that  bli  bankn^tcy  does  not  abate  the 
suit  The  trustee  would  be  substituted  for 
Ti^or,  and  tiie  salt  would  proceed.  Manu- 
facturing Co.  T.  Ahem,  8Q  N.  J.  Bq.  841.  and 
cases  cited;  Darto  t.  SoUlmn,  S8  N.  J.  B^. 
S08-07&  The  potot  however,  made  1^  the 
oounstf  for  Mr.  Murphy,  Is  that  tiie  tmstee 
represento  all  the  creditors,  and  that,  inas- 
much as  this  Is  a  suit  brought  by  a  creditor  to 
reach  the  property  of  his  bankrupt  debtor,  the 
ri^t  to  sue  ftur  such  assete  upon  bankruptcy 
passed  to  the  trustee.  In  respect  to  general 
creditors  of  a  bankrupt,  the  tmstee  Ui  undoubt- 
edly their  r^presoitatlTe.  In  gathering  In  the . 
assete  of  a  bankrupt,  he  can,  as  such  rep- 
reseutotlTe  of  tiie  general  creditors,  se^  to 
uncorer  property  fnuidulently  conveyed  or 
concealed  by  the  debtor.  The  right  of  a  trus' 
tee  to  pursue  and  reeoTer  by  eult  any  prep- 
erty  wiilch  l^Uy  or  equitably  bdongs  to  the 
estoto  of  a  bankrapt  cannot  be  doubted.  A  re- 
ceiver, aa  the  represMttatire  of  an  Insolvent 
oorporatlon,  may  file  a  bin  to  set  aside  Illegal 
or  fraudul^t  tnmstem  of  the  property  of  a 
corporation.  Smith,  Bee.  pp.  89T-400;  Button 
Oo.  V.  Splelman,  00  N.  J.  Eq.  120.  2i  Atl.  S71: 
Splelman  t.  Knowles,  SO  N.  J.  796,  27  AU. 
iraS.  So  An  Bssl^ee.  under  ovt  assignment 
act,  and  execnton  and  admlnfstratora  of  an 
tosolvent  estate,  as  the  representatives  of  the 
general  creditors,  may.  tor  the  benefit  of  toe 
creditors,  set  aride  conveyances  <tf  the  as- 
signor or  decedent  made  to  fraud  of  their 
creditors,  to  tiie  atmt  that  such  property  Is 
needed  for  the  payment  ot  debts.  PUlsbury  v. 
Etogon,  88  K.  J.  Bq.  28T.  But  while  the  tms- 
tee 80  representa  general  creditors,  and  yrhWe 
the  entire  right  of  such  creditors  to  pursue  the 
property  of  tiie  tmnkrapt  passes  to  the  tms- 
tee, who  ttius  obtains  an  exclusive  right  to 
bring  audi  suite  (McCartin'a  Ex*rs  v.  Perry's 
Sx'r,  89  N.  J.  Eq.  198),  such  officer  does  not 
■noceed  to  the  rii^te  of  Mcoied  creditors.  A 
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creditor  who  bu  a  Uen  upon  tbe  property  of 
Qw  banknipt  Is  his  own  represenUtlre,  so  fu 
as  concerns  his  secnrtty.  Dudley  t,  Baston, 
104  U.  S.  99,  26  L.  Ed.  eeS.  In  tbe  lanj?nage 
of  Bfr.  Justice  Bradley,  used  in  Qoddard  t. 
Wearer,  1  Woods^  260,  Fed.  Cas.  No.  5,409. 
he  Is  not  the  assignee  of  all  tbe  Judgment^ 
«ExeootIoiu,  Hens,  and  mortgages  oatstandlng 
against  ttie  bankrupt's  property.  Thus,  hi 
Teatntan  r.  Institution,  85  U.  8.  764»  24  L 
Ed.  589,  tt  was  hdd  that  a  pledgee  of  prop- 
erty of  a  jierson  who  became  banknipt  wnM 
entitled  to  retain  his  possession  and  make  bis 
debt.  Now.  the  complainant  In  tills  case  had 
at  the  date  of  tbe  Instltatlni  of  the  proceed- 
ings In  bankruptcy'  a  Hen  npon  the  equitable 
property  of  tbe  bankmpt,-Hi  lien  which  arose 
by  the  commencement  of  this  salt  more  tban 
Anir  months  before  tbe  banknqit  proceedliTga 
were  begun.  As  a  goieral  rule,  an  equitable 
Uen  Is  acquired  by  the  filing  of  a  creditors* 
un,  or  a  bin  In  tbe  nature  of  a  creditors^  blU, 
iQon  the  dioses  In  action  and  equitable  assets 
of  the  judgment  debtor.  Smith,  Bq.  Rem. 
Oed.  p.  284.  par:  220.  The  existence  of  this 
Uen  was  elaborately  considered  by  Tlce  Chan- 
oellor  Sandford  In  Storm  t.  Wadd^  3  Sandf. 
Ob.  494.  An  assignee  tn  bankruptcy  applied 
to  the  court  of  diancery  for  money  whidi  bad 
been  dlscorered  by  means  of  creditors*  bills 
against  sereral  bankrupt  Judgment  eredltora. 
Tbe  statute  under  which  the  bill  was  filed  was 
similar  to  ours.  It  was  held  that  the  right 
acquired  1^  the  creditor  was  a  Hen  upon  the 
things  In  action  which  tbe  creditor  had  at 
the  time  of  tlie  commencement  of  tbe  suit 
The  same  was  held  In  Fetter  t.  Orode.  4  B. 
M<m.  482,  where  suit  was  brought  by  Judg- 
ment creditors  to  set  aside  frandulrat  convey- 
ances: and  In  Watklns  t<  Plnkney.  8  Bdw.  Gb. 
588,  upon  motion  to  attadi  defendant  in  a  cred* 
iton'  suit  for  discovery,  for  not  assigning  bis 
propoty  to  tbe  receiver  appointed  in  the  suit, 
and  who  set  up  that  since  the  filing  of  the 
creditors'  bin  be  had  made  application  for  the 
benefit  of  the  bankrupt  law.  To  the  same 
purport  are  the  following  cases:  Sedgwick  t, 
Menck.  6  Blatchf.  166,  Fed.  Gaa.  No.  12,616; 
Johnson  T.  Bogers,  15  N.  B.  R.  1,  Fed.  Ca& 
Ko.  7,408;  In  re  Hinds,  8  N.  B.  B.  851.  Fed 
Oaa.  Na  0.516;  Stewart  t.  Isldor,  1  M..B.  B 
127;  Carr  t.  Fearta^fton,  68  N.  Q  600.  Aalds 
from  the  question  of  its  ^stence  in  rehitloa 
to  bankrupt  proceedlnga,  but  In  support  of  tbe 
lien  g^eraUy  as  against  other  creditors,  are 
tbe  cases  of  Bank  t.  Sbnier,  168  N.  T.  168, 
47  N.  B.  262;  Corning  t.  White,  2  Paige.  667; 
McDermutt  t.  Strong,  4  Johns.  Ch.  68T;  MUler 
T.  Sherry.  2  WaU.  237,  17  Lu  Ed.  827. 

In  Coleman  t.  Rolf,  40  M.  J.  Iaw,  9;  tbe 
question  was  whether,  in  discorery  proceeA* 
Ings  taken  under  the  execution  act,  an  assign^ 
ment  made  by  d^endant  to  uio  with  notice^ 
after  inoceedlogs  for  dlscorery  bad  been  com- 
menced, bat  before  a  receiver  waa  appointed, 
was  legaL  It  was  held  that  It  was  not,  and  in 
his  opinion  the  chief  justice  SBld,  "If  this 
judgment  creditor.  Instead  «t  taking  st^  by 
totem  «f  Hblm  art  respsrHng  asentloii^  haA 


flted  his  bm  la  eqfnttj  to  naA  tbe  fntangfbU 
property  of  his  debtor,  and  tt  bad  appeared 
that  suhsequenlly  ta  tbm  bringing  of  such  suit, 
and  with  kntowledge  Its  pendency,  this  de- 
fendant had  taken  an  assignment  of  tills  pro]^ 
crty,  a  decree  requiring  the  payment  of  sudi 
monoTS  to  the  receiver  would  have  been  a 
matter  of  oonrse."  As  against  any  one  bnt  a 
bona  fide  purchaser  fbr  value,  It  is  settled  t^f 
the  overwhetanliv  weight  of  antiurlty  that  up- 
on filhis  a  bni  and  Issuing  a  subpoena  the  Jndg^ 
ment  credits  acquires  a  Men,  which  becomes 
speclfie  whoi  property  vt  the  iUbtiit  is  discor- 
wed.  It  la  entirely  setfled  that  a  trustee  dr 
assignee  in  bankrcptcy  takes  the  iRvperty  ot 
tbe  bankrupt  subject  to  aU  equitable  UeuL 
Oon.  Bankr.  Sra. 

Am  we  have  already  seui  frosh  the  lan- 
fdage  ct  federal  judges  irhea  cMslderlnf 
prevloss  bankrupt  acts,  tfte  assignee  does 
not  repreaent  tke  Uoiors,  but  his  represen- 
tatlvfl  character  Is  in  reqpect  to  the  general 
ansecured  credit(HB,  whose  Interests  are  op* 
posed  to  those  of  the  Uenon.  Aa  auch 
resentotive,  the  assignee  can  atto<A  the  al> 
l^tred  Hens,  and  can  defend  a  salt  to  enfiwee 
ttem.  Tbm  policy  oi  the  federal  supreme 
court  seems  to  have  been  to  pehnit  any  audi 
suit,  whldi  was  pending  In  a  stoto  court  at 
tihe  time  when  bankruptcy  proceedings  wwe 
begun,  to  proceed  to  final  aettlemoit.  This 
policy  la  exhibited  In  two  cases.  The  bank- 
rupt act  of  1867  (section  6106,  Rev.  St  n.  B.) 
provided  tor  a  auspenslon  (tf  suits  oko- 
menced  before  proceedings  In  baiAruptcy 
until  ttie  disiiharge  of  toe  bankrupt  It  waa 
held  to  Hill  V.  Hardtog,  107  D.  S.  681.  2  Snp. 
Ct  404,  27  Ed.  498,  that  a  suit  previously 
began  in  the  Illinois  eoort  by  attaehmort 
waa  only  suspended;  tliat  aftor  the  deter- 
mination of  the  questi(Hi  whether  a  dto- 
diarge  should  be  granted,  the  creditor  eoold 
conttone  his  action.  "If  the  discharge  is  t»> 
fused,"  said  tbe  courts  *Hhe  plalntifl,  upon 
estabHsblng  his  claim,  may  obtoin  a  general 
judgment  If  the  discbarge  Is  granted,  the 
eourt  In  whl^  the  suit  ia  pending  may  then 
determine  whether  the  plaintiff  Is  entitled 
to  a  special  judgment  tor  the  purpose  of  en- 
forduf  an  attachment  made  more  than  fovr 
months  before  the  cosmnmcemait  of  the  pr»> 
ceedlngs  In  bankruptcy,  or  for  tiie  purpose 
of  charging  sureties  on  a  bcoid  glren  to  die- 
solve  such  an  attochment"  Byster  t.  Oeff, 
91  TT.  S.  69a,  28  U  Bd.  408,  tovolved  a  decree 
to  a  foreclosure  sutt,  when  tbe  mortgagor 
had,  pendente  lite*  become  banknipt  It  waa 
Insisted  that  all  queetlons  to  rest>ect  to  the 
Uen  of  the  mortgage  were,  by  operation  of 
the  bankruptcy  proceedings,  drawn  Into  toe 
bankruptcy  court  But  said  Mr.  Justice  BfU- 
len  *^e  opinion  seems  to  have  been  qotte 
prevalent  In  many  quarters  at  one  time  that; 
the  moment  a  man  is  declared  bankrupt  tiia 
district  court  wbieb  has  so  adjudged  draws 
to  itself,  by  that  act  not  only  all  control  of 
the  bankrupt's  property  and  credits,  but  that 
BO  one  can  litigate  with  the  assignee  con- 
tasted  righto  In  uy  court  except  to  w  Bar 

Digitized  by  Google 


442 


45  ATI^AMTIO  RIBPORTBR. 


u  tbe  circuit  court  ban  eoncnrraBt  Jnrtft- 
dlcdon,  and  tliat  either  court  could  pro- 
ceed no  ftorther  In  a  rait  of  wbldi  It  had  at 
that  tlme^  foil  cognlaanee;  and  It  vas  a 
^vralent  practice  to  bring  In  peraons  who 
contested  wttti  liie  anlgnee  any  matters 
growing  ont  of  disputed  rights  of  pn^erty- 
or  of  contracts,  Into  the  bankrapt  conrt*  bj 
flke  service  of  a  rule  to  show  canse^  and  dla- 
poae  (tf  their  rights  In  a  snmnuuT  way. 
This  ooort  has  already  set  Its  tece  against 
this  view.  The  debtor  of  a  bankmpt,  or  the 
man  who  contests  the  right  to  real  or  per* 
sonal  property  with  him,  loaea  none  ot  tiiose 
rights  by  the  bankruptcy  of  his  adTorsuy. 
nie  same  courts  remain  opea  to  him  In  such 
contests,  and  Uie  statute  haa  not  derested 
ttiose  courts  of  Jurisdiction  In  sndi  actions." 
Unless,  tiiereftoi^  srane  piovlslon  la  to  be 
found  In  the  aet  (tf  1866  which  abates  or 
suspends  pending  suits  to  M^rce  secured 
rights  In  the  pn^terty  of  the  bankrupt  or 
which  confers  excIuslTe  Jurisdiction  upon 
the  bankmpt  court  to  settle  those  controTer* 
ries,  I  do  not  think  tbe  inesent-  suit  is  sus- 
pended or  abated  by  the  bankruptcy  of  Mr. 
Taylor. 

It  Is  urged  that  section  67,  par.  "b,"  trans- 
Un  to  Ihe  trustee  the  wdt  privilege  to  en- 
force the  rights  ot  this  judgment  creditor. 
This  paragraph  provides  "that  whenever  a 
creditor  Is  prevented  from  enforcing  his 
rights  as  agidnst  a  lien  oeated  or  attempted 
to  be  created,  by  his  debtor,  who  afterwards 
beoHuea  a  bankrupt,  the  trustee  (tf  the  es- 
tate of  such  bankrupt  sball  be  subrogated  to 
and  may  enforce  audi  rl^te  of  such  creditor 
for  the  benefit  erf  Ihe  estate."  It  Is  perc^ved 
that  the  trustee  by  this  clause  merely  repre- 
sents  the  general  creditors  In  attacking  an 
alleged  lien  upon  the  bankrupt's  pn^ertyi 
and  that  he  acts  for  the  benefit  of  the  estate. 
Ttie  trustee  can  contest  the  lien  the  i^res- 
ent  complainant,  bat  that  does  not  draw  the 
Utlgatlim  Into  ttie  bankrupt  court.  I  find 
nothing  In  this  clause  which  abates  this 
suit  I  am.  aware  that  an  loJuncticHi  has 
been  Issued  by  a  referee  appc^ted  undM  the 
recent  banknipt  act  to  stay  a  pmdlng  suit 
to  set  aside  a  fraudulokt  conveyance  made 
more  than  four  months  btf ore  filing  the  petl' 
Hon  In  bankmptcyt  as  well  as  against  mp- 
fritomental  promdlnga  upon  a  Judgment.  In 
re  Adams,  1  Am.  Bankr.  Biepu  M;  In  re  De 
Lon^  1  Am.  Bankr.  Rep,  66k  If  the  .CMido- 
slims  ot  the  referee  In  the  first  case  are 
sound,  yet  the  case  only  goes  to  the  point 
that  the  district  court  can  intervene  by  In- 
Jnnctkm,  not  that  bankruptcy,  proprlo  rig- 
ors, abates  the  suit  In  the  stete  court.  Then 
are  two  recent  cases  arising  since  the  reco^ 
bankrupt  act  was  paased.  In  the  case  of 
Bank  V,  KMtM,  1  Am.  Bankr.  Rep.  U,  a  cred- 
Itortf  blU  was  filed,  ta  which  the  Judgment 
creditor  sought  to  reach  vadflc  assets 
More  than  four  months  after  this  the  dtf end- 
ing debtor  filed  his  petitltm  In  bankruptcy, 
and  then  aK>lled  to  the  state  court  to  stay 
the  creditors'  sulL  The  motion  was  refused. 


This  caee  was  followed  In  Eteld  v.  Ooss,  1 
Am.  Bankr.  B^.  84,  whne  It  was  held  that 
the  complainant  had,  by  filing  his  bill  to 
reach  equiteble  assete  of  his  debtor,  got  a 
lien  which  was  superior  to  the  dalm  of  the 
bankrupt  court,  and  a  stay  waa  refused. 
The  JuriBdlctlcm  of  stete  courts  to  take  cog- 
nizance of  suite  betweim  a  trustee  In  bank- 
mptcy  and  an  advnse  claimant  la  discussed 
In  the  rec^t  case  of  Heath  v.  Shaffer,  1^^ 
Judge  ^Iras  (2  Am.  Bankr.  BepL  88^  88  IM. 
847).  He  polttte  out  that  the  trustee  caa 
appear  in  the  state  court,  and  have  an  his 
righto  detected.  There  Is  noUilng  to  pr»- 
v«tt  th«  trustee  of  John  Tlvlor  from  filing  a 
creditors*  UU  to  reach  equitable  assete  of 
the  bankrupt  lutt  from  appearing  In  the 
present  suit  and  oimtesting  the  right  oi  this 
complainant  to  prosecute  his  suit,  or  hla 
rlgbt  to*a  lien  In  preftrenee  to  other  end> 
Itors.  It  is  also  to  be  observed  Chat  it  Is  not 
the  trustee  of  Mr.  Taylor  wtio  fliee  the  an- 
swer now  In  question,  nor  Mr.  Taylor.  In  rfr* 
spect  to  ttw  defendant  who  lllea  the  answer, 
It  Is  dear  that  the  fdeadlng  can  only  be  ef- 
fectual upon  the  theory  that  the  facte  stat- 
ed, of  themsdves.  and  without  the  request 
of  the  trustee^  strip  tiila  eoort  at  all  Jnrtadle- 
tlon  to  iHnceed  with  the  cause,  t  am  con- 
strained to  the  conclusion  that  they  do  not. 
and  that  the  amended  answer  must  be 
struck  out:  ' 

DOBBINS  et  aL  V.  OOLBB  et  sL 

MJourt      Ghaaeuy  of  New  J«sey.  Feb.  18, 

189S.) 

CREDITORS'  BILL— RBCOTBRT— ABSBTI^ 

PARTIES. 

LA  creditor^  bUI,  alleidng  that  the  delitor 
agreed  with  creditors  for  the  tppolntment  of  a 
OKnmlttee  vho  abould  dlre<!t  a  trustee  ot  his 
property  to  make  such  sales,  OMiTerancea,  etc, 
as  It  migbt  direct,  aod  that  soch  committee  |m- 
ferred  tEemselves  and  others  la  the  dl8tribati<m 
of  the  property,  and  praying  a  lefonding  of  Bucta 
part  of  the  assets  to  the  trustee  hi  eroess  to  a 

Eo  rata  dlstrlbatiou  among  all  the  creditofat  is 
soffldent  for  failure  to  make  such  trustee  a 
party,  dnccr  being  the  custodian  of  the  property, 
ft  waa  necessarythat  It  be  nude  a,party  to  en- 
able the  conrt  to  make  a  convlete  determinatkia 
of  the  salt. 

2.  Where  onpaid  creditors  were  Bumerona,  a 
creditors'  blU  to  recOTer  assets,  brought  on  be- 
half of  complainants  and  all  other  unpaid  eted- 
ttors,  was  not  demurrable  for  failure  to  joui  all 
of  tudi  creditors  as  parties  who  had  a  eonunon 
Interest  in  the  fund. 

BlU  by  Mnrrel  Dobbins  and  others  against 
Oharles  B.  Ckdes  and  others  for  an  accounting 
and  distribution  of  the  assets  of  Matthew 
Flemmlng,  an  Insolvent  Demurrer  to  the  bill 
for  want  at  parties.  Sustained. 

TUB  UU  Is  filed  by  some  of  the  .ciedlton  ot 
Mattiiew  Flemmlng.  ne  substantial  parte  of 
tiie  blU  set  up  that  Flenrndng  was  engaged  to 
building  houses,  on  sereral  tracte  of  land,  tor 
toe  construction  of  which  buildings  the  «om- 
plalnants  and  others  furnished  buUdtng  mate- 
rlaL  Flemmlng  became  flnwnrtsny  embarrass- 
ed, and  left  this  stete,  and  his  peewaatH  prop- 
erty was  attadted.  His  real  estate  had  been 
tat  the  name  ot  one  Oouu^*  to  trust  for  Flsa- 
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mjDf ,  ud  €onnon7.  on  August  16,  1806,  coiir 
Teyed  thl«  property  to  the  West  Jersey  Tnat 
A  Ouarantee  Oompany.  At  the  same  time 
FlemmiDg  tranaferred  hla  personal  property  to 
one  DonnelL  The  aUeged  pnrpom  of  these 
transfers  was  to  secure  the  creditors  of  Flem- 
mlng.  On  or  ahont  the  time  of  these  trans- 
le^^  a  large  number  of  the  creditors  of  Flcm- 
ming  met,  and  appointed  a  committee  of  three 
to  ascertain  the  Talne  of  Flemmlng's  property, 
ot  the  Uens  thereon,  the  number  of  his  cted- 
ItoiB,  and  the  amount  of  their  cUlmi.  At  wM. 
meeting  It  was  resolved  that  the  West  Stney 
Tmst  ft  Guarantee  Company  should  act  as 
trustee  for  said  creditors,  and  that  Donnell 
should  transfer  the  prop^^  he  held,  subject 
to  the  attachment  Uena,  to  said  West  Jersv 
Trust  &  Ouarantee  Company,  and  that  the 
said  guarantee  company  should  execute  a  dec- 
laration of  tmst  for  all  the  property  which 
would  then  be  so  held  by  It  At  the  next 
meeting  of  the  creditors.  Coles  and  Mcl>laugh- 
ton.  two  of  the  committee,  reported  In  respect 
to  the  amount  of  proper^  a&d  debti.  An 
agreement  was  entered  into,  between  Hem- 
ming and  his  creditors,  by  which  Coles  and 
four  others  were  appointed  a  committee  to  act 
tor  the  credltora,  to  direct  the  guarantee  com* 
pany  to  make  sucb  sales  and  conveyances, 
mortgages,  or  pledges  and  assignments,  as  the 
said  committee  might  deem  necessary  or  ad- 
visable. The  bin  then  proceeds  to  charge  that 
tbte  members  of  this  committee  illegally  pre- 
ferred themselves  and  otiiers  In  the  distribu- 
tion of  the  property  of  tiie  debtor.  The  prayer 
Is  for  an  account  by  the  committee,  and 
ttiat  those  of  tiie  credltora  who  have  received 
payment  In  full  may  be  compelled  to  account 
for  and  refund  such  part  of  the  assets  receiv- 
ed by  them  as  Is  in  excess  of  a  pro  rata  dis- 
tribution among  all  the  creditors  to  the  West 
Jersey  Tmst  &  Guarantee  Company.  The 
bin  Is  filed  by  tight  members,  on  behalf  of 
themselves  and  all  other  creditors  who  shall 
come  in  and  contribute  to  the  expmse  of  tiie 
salt  The  defendants  are  the  membo*  of  the 
committee  and  those  creditors  who  ate  called 
upon  to  account  for  and  refnnd  a  part  of  the 
assets  received  by  them.  The  West  Jersey 
Trust  it  Guarantee  Company  ts.  not  made  a 
party, 

Samnd  H.  Robblns  and  Mark  B.  Booy,  foe 
complalnanta.  George  H.  Pierce  and  Edward 
Q.  Bleakly,  for  defendants. 

BEEa>,  y.  a  ^fter  stating  ths  facta).  Tlie 
fecial  groonds  upon  whldi  the  demurrer  Is 
filed  are— First  that  the  West  Jersey  Tmst  ft 
Guarantee  Company  is  Improperly  omitted  as 
a  party;  and.  second,  that  ftU  the  credltMS  of 
Blemmlng  sboaM  have  been  made  parties  to 
the  soft.  I  am  of  the  opinion  that  the  West 
Jersey  Trast  &  Gnszantee  Company  Is  a  neces- 
sary party.  It  Is  now  tbs  CDStodlan  of  the  rs- 
oMlnlng  propoty*  and  Is  to  reeelre  what  It 
any,  property  shall  be  decreed  to  be  returned 
bj  any  of  Um  ciedttonL  It  Is  to  entangled  in 
dM  trauneflmt  ont  of  wMch  tht  wali  springs 
Chat  It  tte  comtfalnants  aro  noeesafnl,  soms 


direct  control  over  the  property  In  the  guar- 
antee company's  hands  will  be  almost  essen- 
tial to  complete  an  equitable  result  Tb»  de- 
murrer In  respect  to  this  point  Is  well  taken. 

In  regard  to  the  other  ground  of  objection, 
namely,  the  necessity  of  making  all  the  credit- 
ors parties,  1  have  concluded  that  the  bill 
filed  by  some  of  the  creditors  In  behalf  of  all 
is  not  demnrrable  for  want  of  parties.  All 
the  eredltinrs  who  have  not  been  paid  havs 
undoubtedly  a  common  interest  In  the  account 
asked  for.  and  In  the  result  of  these  proceed- 
ings to  c(«npel  those  creditors  who  have  beoi 
paid  la  tta  to  refund  so  much  of  what  they 
have  received  as  may  be  needed  to  put  an 
creditors  upon  the  same  footing.  The  oom- 
mlttee  occupies  a  flduclary  relationship  irlth 
aU  the  creditors,  and  the  class  of  creditors 
mentioned  are  quasi  cestols-  que  trastent 
The  suit  is  brought  to  compd  these  quasi  trus- 
tees to  rectify  their  alleged  Inequitable  con- 
duct and,  as  ancillary  to  audi  relief,  to  com- 
pel those  who  have  improperly  received  assets 
to  refund.  As  a  general  rale,  persons  having 
Interests  in  a  tmpt  must  Join  in  a  suit  where 
redress  is  sought  cm  account  of  the  trast 
fund  having  been  Improperly  dealt  with. 
Keeler  v.  Keeler,  11  N.  J.  Eq.  468;  Phimpson 
V.  Qatty,  6  Hare,  26;  Wilkinson  v.  Parry. 
4  Buss.  27S.  But  this  rale  Is  subject  to  excep- 
tions, one  of  which  ^iplies  whenever  the  ques- 
tion Is  one  of  a  common  or  general  Interest 
and  some  sue  or  defend  for  tiie  beneftt  of  the 
whole.  Story,  Bq.  PL  |  97.  Anothn^  Is  where 
the  parties  are  so  numerous  that  it  wonid  en- 
tail considerable  inconvenience  to  bring  them 
an  Into  court  Thus,  part  of  a  crew  of  a 
privateer  may  sue  a  prize  agent  for  an  ac- 
count and  for  their  proportion  of  the  prize 
money.  If  the  suit  Is  brought  on  behalf  of 
those  who  sue  and  the  rest  of  tiie  crew.  Id. 
I  96.  Bo,  where  14  ont  of  200  shareholders 
of  a  Joint-stock  company,  which  had  ceased 
to  carry  on  business,  file  a  bill  on  behalf  of 
themselves  and  all  other  shareholders  except 
the  defendants,  who  were  directors  of  the 
company,  praying  that  various  accounts  might 
be  taken,  and  that  the  defendants  might  be 
declared  personallj  liable  for  the  loss  sustain- 
ed by  mismanagement  It  was  held  that  the 
bin  was  good.  Deeks  v.  Stanhope,  13  Law  J. 
(N.  a)  463,  foQowIng  Wallsworth  v.  Holt  4 
Mylne  ft  C.  619.  Bo,  a  blU  may  be  filed  by 
a  few  stockholders,  on  behalf  of  themselves 
and  all  other  shareholders,  to  compel  a  duty 
In  whldi  an  the  proprietors  have  a  common' 
Interest  but  not  where  the  Interests  of  the  pro- 
prietors differ.  Hocatta  v.  Ingliby.  S  Law  J. 
<N.  S.)  146.  Bo.  hi  creditors'  suits  brought 
for  the  administration  of  estates,  and  to  reach 
pn^nrty  fraudulently  disposed  of,  the  bin 
maj  be  filed  In  behalf  of  the  complainant  and 
an  others  standing  In  a  similar  relati<m. 
Barb^  Parties.  8S2.  Borne  oC  a  number  of 
crsdltMS,  parties  to  a  trust  deed  for  a  pay- 
ment of  debts,  have  been  pennIM»d  to  aoe  on 
behalf  of  tiiemselves  and  the  other  creditors 
named  In  the  deed  for  the  execution  of  the 
trust  although  one  of  thoae  creditors  could 
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not  bara  awd  fw  his  slnsle  dei&and  wttlioat 
brlnglDg  In  tbe  other  creditor*.  Id.  SSL  The 
rule  applies  lo  salts  for  accoontlnK  as  well 
as  In  other  solts.  CalT.  Parties,  119.  The 
bill  mttst  show  Oiet  all  parties  on  whose  be* 
half  the  snlt  la  broogbt  have  a  common  toto^ 
eat  with  the  complainant  Bedford  Gate% 
4  Tom^  &  O.  21.  It  la  this  community  of 
interest  that  constltotea  the  foundation  of  the 
right  tq  bring  a  salt  In  thiM  maniKr.  Story. 
Bq.  PL  11  101.  1S7,  1B&  OhanceUor  Wal- 
worth  explains  the  role  In  his  opinion  In  the 
case  of  HaUett  t.  Hallett,  2  Paige,  19.  I^wak- 
Ing  of  a  situation  where  many  parties  stand 
In  tbe  aame  altaatlon  as  to  their  rights  or 
claims  upon  a  particular  fond,  and  it  aih 
peaxa  that  an  account  of  the  wbole  fund  mast 
be  tak^  be  goes  on  to  say:  **In  this  case, 
to  remedy  tbe  pcactlcal  Inconvralence  of  mak- 
ing a  great  number  of  partlea  to  tbe  salt; 
and  conqielllng  those  to  litigate  who  might 
otherwise  make  no  claim  upon  the  d^endanta 
or  the^  fund  In  tbelr  hands,  a  method  has  been 
devised  of  permitting  tbe  complainants  to 
prosecute  In  behalf  of  themselves,  and  all 
otheiB  standing  in  tbe  aame  situation  who 
may  afterwards  elect  to  make  a  claim  as  par- 
ties to  the  suit  and  bear  their  proportion  of 
the  expense  of  the  litigation."  When  the  bUI 
is  filed  by  the  plaintiffs  In  behalf  of  them- 
selves  and  all  others,  all  the  creditors  are.  In 
a  sense,  before  the  court,  and  are  treated  as 
parties  to  the  salt  Other  creditors  may  come 
in  under  the  decree,  and  prove  their  debts 
before  the  master,  aiid  obtain  satisfaction  of 
their  demands,  equally  with  the  plaintiffs  In 
the  suit'  If.  however,  they  deidlne  to  come 
before  the  master,  they  will  be  exduded  from 
the  benefit  of  the  decree,  and  yet  will,  from 
neceaaity,  be  considered  aa  bound  by  tbe  acts 
done  under  the  authwlty  of  the  court  Story, 
Bq.  PL  I  90.  Sometimes  the  court  .In  cases 
ot  this  kind,  directs  the  master  to  aacertain 
tlia  dalms  of  all  persons  Interested,  and.  If 
be  reports  any  claims  due  to  creditors  wblch 
have  not  come  In,  will  sometimes  retain  the 
bill  for  tbelr  benefit  and  direct  tbe  master  to 
advertise,  anew  for  them  to  come  In.  Good 
V.  Blewltt  19  Tes.  836-339,  and  cases  dted 
In  note  to  section  99,  Story.  Eq.  PL 

Tbe  complainants  In  tbls  case,  aa  already 
observed,  have  a  common  Intereat  with  all  tbe 
creditors  In  the  fund  to  be  administered,  aside 
from  those  creditors  who  have  been  made  de- 
fendants. In  addition  to  these,  there  are  over 
00  of  such  creditors  with  claims  ranging  from 
thousand^  of  dollars  to  trifling  amounts.  The 
case  presents  a  conspicuous  Instance  where 
the  practice  adopted  In  the  cases  already  men- 
tioned should  be  here  applied.  I  will  advise 
a  decree  in  conformity  with  these  views, 

»8  N.  J.  a  »)  — «— 

■  DOBBINS  et  si.  v.  COLDS  et  aL 

(Oonrt  of  Chancery  of  New  Jersey.  Jan.  18; 

lOOa) 

mS(».TaNOT— RIGHTS  OF  ORBDITORS* 

ACCOUNTINQ. 

Where  s  committee  was  appointed  at  a 
regularly  called  oeditora'  meeting  to  Investigata 


an  InacdventTs  assets,  and  was  aatborised  a*  a 
subsequent  meeting  to  adinst'  daims  against  the 
InBolvent'i  estate,  without  preference  except  as 
to  .certain  Becnrea  elaimi,  and' to  dlatrlbate  ccp- 
taln  of  the  property,  etc,  but  it  did  not  appear 
that  an  the  creditors  knew  of  sadi  distributfoB, 
or  that  there  bad  been  a  reanlarty  called  cred- 
itors' meeting  after  that  at  whfdi  the  committee 
was  appointed,  or  that  all  the  creditors  were 
jwesent  at  av  meeting  when  such  dibtrllration 
was  discussed  and  atvrored,  and  It  farther  ap- 
peared that  those  present  had  aareed  to  a  dlstn- 
Dutlon  under  the  Impression  that  the  assets 
would  prove  saffldent  to  pay  all  daims.  credit- 
ors not  sharing  in  such  dtotribntion  w»e  oititled, 
on  a  defidt  to  an  acconntlng  of  the  value  of  the 
assets  of  the  estate,  In  order  that  a  dividend 
might  be  declared  to  aD  t)ie  creditors,  thouA  It 
did  not  anpear  that  the  flonunittae  had  mm 
goilty  of  any  fraud. 

Bin  by  Mnrred  Dobblna  and  otbov  against 
Chariea  B.  Colea  and  others  for  an  accounting 
and  distribution  of  the  assets  of  Ifatthew 
Flemming,  an  Insolvent  Decree  tor  conaplaln- 
anta. 

The'  general  scope  of  the  blZL  la  this  eaaa 
was  set  oat  ta  tbe  former  decision  rendered* 
Vfion  a  demurrer  to  that  pleading.  The  facts 
appearing  upon  tbe  trial  were  these:  MatUiew 
Flemming,  In  iS&6,  was  engaged  In  building 
30  houses  at  Collinswood,  N.  upon  land 
the  title  to  which  was  In  the  name  of  one  Con- 
nolly, but  as  trustee  for  Flemming.  Flem- 
ming became  financially  embarrassed,  left  the 
state,  and  an  attachment  was  issued  against 
his  proper^.  On  August  16,  1805,  Gonu^ 
conveyed  what  waa  left  of  the  real  estate  to 
the  West  Jersey  Title  &  Guaranty  Company, 
and  on  tbe  aame  day  Darnell,  aa  trustee  for 
the  said  Flemming,  made  a  bill  of  sale  to  the 
same  company  of  tbe  personal  property  on  and 
about  the  premises.  On  S^tembtf  4tb  there 
was  a  meeting  of  Flemmlng's  creditors  called 
at  Collinswood,  at  which  meeting  a  committee 
was  appointed,  tbe  members  of  whlcii  were 
Chaiiee  B.  Coles,  John  S.  HacNangbton,  and 
John  A.  Grosa,  for  the  purpose  of  lnve8tfgat> 
Ing  the  nature  and  value  of  the  aaaets  ot 
Flemming,  and  to  confer  with  tbe  West  Jer- 
sey Title  Conipany  and  Mr.  Darnell  as  to  the 
tncumbrancea  upon  Flemmlng's  property,  and 
to  fwraulato  a  plan  by  which  Flemmlng's  op- 
erations might  be  cwnpleted  and  handled,  and 
also  a  plan  by  which  an  amicable  settlement 
might  be  had  with  all  the  creditors,  and  to  re- 
port to  tbe  creditors  on  September  9tb  foliat- 
ing. On  September  9th  2!  creditors  were  pre»- 
ait  at  the  meeting,  and  the  report  of  tbe  eom- 
mlttee  was  read,  and  the  recommendations 
therein  were  approved.  The  report  was  sign- 
ed by  Coles  and  Grass,  two  qf  tbe  tbree  mem- 
bers ot  the  committee.  The  report  showed 
property  estimated  at  |100,2Q0,  and  tncum- 
brancea amounting  to  fOO.lQO;  and  claims 
amounting  to  127,732.32.  John  B.  MacNangb- 
ton.  Charles  B.  Colea,  Charles  B.  Stevenscm. 
John  A.  Groa^  and  Thomas  D.  Weaver  were 
appointed  a  committee  to  act  for  the  cred 
Itora.  and  the  West  Jers^  Title  Company  was 
iU)polnted  trostee.  On  September  11th,  at  a 
meetlngof  credIt(»«,ltwasre6olved  that  a  new 
agreement,  embodying  tbe  snggeatkMia  made  at 
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that  TOMlSng  betw««B  ItanraJnc  rnd  Om  tt«d> 
Itort,  b»  prepared.  Tbts  agreement,  after  re- 
citing tbe  Bttachmenti  wbldi  liad  been  made 
by  Oomiolly  and  Darnell  and  Flannilng  to  the 
title  company,  and  Aeclarbv  &  tnnt  In  the 
tttle  company  In  faror  ot  the  creditors,  pro- 
Tided  that  the  oommtttee  representing  aH  the 
eredlton  were  authorized  to  adjust  claims  to 
die  best  hiteieatB  of  an  Qie  creiHton,  and  wtth- 
cot  glTlng  preference  or  priortty  to  any  ez- 
e^t  the  two  secured  credltcuv  and  ttie  two  at> 
tachhig  credltoFB,  who  bad  legal  preferences 
or  prior  liens,  and  to  dfrect  the  title  company, 
trnstee,  to  make  such  sales,  conTcyanceS, 
mortgages,  or  i^ges,  and  asidgnmenta  as  the 
said  committee  ml^t  deem  necessary,  and  tor 
the  beat  tntereats  of  ttie  said  creditors;  to  d^ 
rect  the  collection  and  payment  ot  any  mon- 
eys to  be  raised  and  paid  by  the  aald  title 
company,  trnstee;  and,  ff  deemed  adrlsaUe, 
to  direct  tho/  completion  of  ent^  bnUdlngs  as 
were  stfD  nnflnlBhed,  to  surrender  tta  eqnt- 
ly  of  each  bnll^gs  to  the  mortgagees;  and 
generally  to  do  alt  lawfdl  acts  necessary  to 
the  winding  np  and  setOement  of  the  said  op- 
eration. The  two  aecnred  creditors  alluded  to 
In  the  saM  agreement  were  Charles  B.  Coles 
and  ScbiTers  &  Moffatt-  Afterwards  a  meet' 
tag  of  the  committee  was  held  on  Angiist  ISth, 
at  whldi  Messrs.  Ooles,  MacNanghton,  and 
Gross  were  present  and  the  cunmlttee,  after 
redndng  the  raloe  of  the  property  whidi 
Coles  bdd  as  seeortty  tot  his  dalm,  ppoceed- 
ed  to  distribute  property  to  claimants  upon  a 
Talne  fixed  this  committee;  On  motion  of 
Hr.  MacNanghton,  a  member  of  the  commit- 
tee, the  Talne  fixed  npon  the  equity  of  re- 
demption of  lot  No.  2,  section  A,  was  reduced 
to  fSbo,  and  title  was  made  to  Mrs.  Mac- 
Naughton,  his  wife,  at  that  rate,  In  settiement 
of  MacXaughton's  claim  against  Flemmlng. 
Mr.  Charles  B.  Coles  hdd  a  deed  of  property  tor 
certain  claims,  as  collateral  security  for  the 
same^  and  on  motion  It  was  ordered  that  ab- 
solnte  deeds  be  made  to  him  of  the  said  iwop- 
erty  at  a  Talue  fixed.  l£r.  Oroes  also  agreed 
to  take  property  In  settlefloent  of  his  dalm  at 
a  Talne  also  fixed  by  the  committee.  At  the 
aamo  meeting  one  Selgle,  by  his  attorn^, 
agreed  to  tabe  a  boose  In  settlement  of  his 
claim,  and  a  Mr.  Algor  agreed  to  take  another 
house  for  the  same  porpoee.  At  the  same 
meeting  It  was  resolred  to  accept  the  pn^oA- 
tlon  of  Mr.  Dobbins,  the  complainant,  to  taKe 
property;  bat  this  waa  never  carried  out 
At  this  time  the  eigna tares  of  all  the  creditors 
had  not  been  obtained  to  the  compoeltltm 
agreement  agreed  upon  on  September  11th. 
On  October  9,  180S,  there  was  a  meeting, 
whldi  Is  styled  a  "oedltors'  meeting,"  but 
concerning  which  Qiere  Is  nothing  to  show 
that  It  was  held  In  pursuance  of  an  adjourn- 
ment of  a  former  eredlton*  meeting,  or  upon 
notice  to  an  the  creditors.  There  were  pres- 
ent fotv  members  ot  the  committee.  Mr. 
Darnell,  and  two  lawyers.  At  that  meeting 
Charles  B.  Coles  proposed  to  take  sufficient 
material  to  pay  ofT  the  Miller  Bros.'  attach- 
nuBt  and  the  aino™*  of  the  boUdlng  and  lots 


■nearagea  and  certain  taxes,  to  whldi  propo- 
idtteb  the  meeting  acceded.  Certain  other 
creditors  were  also  given  material  for  thetr 
dalms  at  Invoice  prices.  On  October  Idth, 
Hesffs.  Gross,  MacNanghton,  Ooles^  Stevenson, 
Darnell,  Peirce,  and  Bleakly  met  This  meet- 
big  Is  maAed  In  the  minutes  as  a  'creditors' 
meeting,  but  It  obviously  was  not  such.  At 
this  meeting  other  dalmants  were  glTea  po^ 
mission  to  take  property  fiir  thdr  dalms.  On 
December  8d  there  was  a  meeting  ot  tte  'eoiD- 
mittee,  at  which  there  was  a  statement  made 
of  the  amounts  wUdi  bad  been  paid  by  Ux. 
Colem  In  setUanrat  ot  the  attaehmoitB,  and 
of  the  propaty  which  he  had  taken  far  the 
aald  payment,  and  *1t  was  ordered  that  tte 
setiretary  of  the  committee  and  the  West  Jer- 
sey Title  Company  should  make  the  deeds  and 
Mn  ot  sale  to  carry  out  the  vluious  settle- 
ments made  by  the  committee,  upon  payment 
to  them  ctf  the  various  mon^  which  the  m> 
apectlve  creditors  are  to  pay  as  ifaowu  by  the 
statement  pr^iared  to^y."  Tben  fonows  a 
statement  of  the  settlement  Afterwarda  a 
notice  of  sale  of  the  undistributed  property 
was  given  by  the  committee,  to  occur  on  Jane 
6,  1895.  The  creditors  were  requested  to  be 
present  at  such  sale,  and  It  was  stated  that  It 
was  not' probable  that  enough  would  be  real- 
lEed  to  pay  all  claims  tn  fun,  and  a  meeting 
of  creditors  was  called  for  June  4th.  On  June 
4th,  upon  motion  of  Bfr.  Dobbins,  the  sale  was 
poetpcmed,  and  It  was  («dered  that  the  com- 
mittee arrange  a  meeting  of  the  creditors  at 
Collhiswood,  at  whldi  thb  property  should  be 
distributed  by  auction  among  the  creditors  In 
pitHHntlon  to  thdr  dalms.  A  meeting  was 
had  on  June  20th,  when  It  was  ordned  that 
the  property  be  disposed  of  aa  soon  as  possi- 
ble; not  later  than  July  2d,  The  property 
was  sold,  and  realized  $926ia3;  to  pay  unset- 
tled dalms  of  99,1S2.78.  T%e  complainant 
for  hfmsdf  and  others  who  bad  not  taken 
property,  then  filed  this  bill  to  have  the  in< 
equitable  distribution  of  the  assets  rectified. 

Samuel  B.  Bobbins;  tox  complatnvita. 
George  ^.  Pelioa  and  fl.  a  a  Bleaklr*  Sor 

defendants. 

REED,  Y.  a  (after  stating  the  fact«).  It 
Is  manifest  that  the  result  of  the  operation 
conducted  by  the  committee  Is  directly  con- 
tntry  to  the  letter  and  spirit  of  the  agree- 
ment by  which  the  commltt^e  was  to  be  con- 
trolled. That  agreement  was  to  secure  equal- 
ity among  the  unsecured  creditors.  The 
answer  of  the  defendants  Is  that  the  complain- 
ants are  estopped  from  now  raising  any  ob- 
jection to  the  manner  In  which  the  property 
was  distributed  to  the  creditors.  It  Is  said 
that  the  complainants  knew  that  property 
was  being  distributed,  and  th^  then  raised 
no  objection;  that  they  had  the  opportunity 
to  share  In  such  distribution,  but  chose  to 
await  the  sale  of  such  property  as  nUght  re- 
main undlstrlDated,  and  to  take  their  per- 
centage of  the  product  of  such  sale.  It  Is 
dear  that  some  of  the  complainants  knew 
tllit  property  was  being  dlstilbnted.  It  la 
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not  dear  that  aD  the  creditors  knew  this. 
■  Indeed,  there  Is  no  proof  that  there  ever  waa 
a  regularly  called  creditors*  meeting  after 
that  of  September  4tb.  Nor  la  there  proof 
that  all  of  the  complainants  were  present  at 
any  such  meeting  when  the  matter  of  dlstrf- 
buti<m  was  discussed  and  approved.  And  as 
to  those  who  knew  that  anch  dlstrlbntlon 
was  occnrrlng,  and  who  Interposed  no  ob- 
jection at  the  time,  It  is,  to  my  mlndt  dear 
tibot  their  consent  to  such  distribution  was 
based  upon  the  report  of  the  committee  pre- 
sented at  the  meeting  of  September  18th,  at 
which  the  assets  were  shown  to  be  about 
940.000^  and  the  debts  less  than  (30,000. 
None  9t  the  oedltors,  nnless  members  of  the 
committee,  for  some  time,  at  least,  wece  In- 
formed that  there  would  not  be  &3ongh  to 
pay  all  the  debts,  If  the  property  was, not 
sacrificed;  and  they  undoubtedly  tbooght 
that  the  taking  of  the  property  by  some  ot 
the  creditors  at  the  valnatloa  fixed  was  cal- 
cnlated  to  prevent  any  sacrifice.  It  is  clear 
from  the  testimony  of  defendants'  witnesses 
that  until  near  the  end  there  was  no  thought 
ot  a  deficit,  and  that  the  properly  was  taken 
by  some  of  the  claimants;  and  sach  taking 
waa  assented  to  by  ottwr  claimants,  under 
the  Impression  that  there  would  be  enough 
to  pay  alL  There  was  a  generally  ptevalent 
mistake,  whldi  worked  a  very  Inequitable  re- 
sult In  my  Judgment,  this  result  should 
now  be  corrected  so  far  as  it  is  possible  to 
do  so.  I  do  not  find  any  fraud  In  the  man- 
ner In  which  the  distribution  was  made. 
True,  the  members  of  the  committee  took 
property  for  their  own  claims,  but  at  the 
same  time  all  claimants  were  permitted  to 
select  and  take  proper^  upon  a  similar  basis 
of  raluatlon.  It  Is  unfortunate  that  the  re- 
sult hss  beoi  as  It  Is.  In  my  Judgment,  there 
should  be  an  account  taken  by  a  master  of 
the  value  of  the  property  received  by  each 
claimant  at  the  time  of  its  reception.  This 
value  need  not  necessarily  be  upon  the  basis 
of  the  value  at  which  It  was  taken,  for  it 
may  have  been  taken  for  more  than  Its  val- 
ue, for  the  purpose  of  canceling  the  claim* 
ant's  debt  Where  the  pr<^rty  was  taken 
at  Invoice  prices,  that  should  be  regarded  as 
Its  value;  but,  where  the  valuations  were 
fixed  by  the  committee,  the  true  value  at  the 
time  should  be  found  by  the  master.  I  think, 
also,  that  If  any  of  the  property  received  by 
a  claimant  is  still  In  the  same  condition  It 
was  when  received,  and  the  claimant  wishes 
to  return  the  property,  and  leave  his  claim 
upon  the  same  footing  as  the  other  creditors 
who  have  received  none,  to  be  paid  out  ct 
the  fond  which  will  be  finally  realized  and 
distributed,  he  should  have  the  opportunity 
of  returning  his  property.  Any  claimant  de- 
siring to  do  so  can  make  his  offer  to  do  so  to 
the  master  In  writing,  within  20  days  after 
the  signing  of  the  hiterlocutory  decree,  and 
tqKHi  such  tender  the  master  shall  inquire 
whether  such  property  Is  In  substantially  the 
same  condition  It  was  In  when  received  by 
•tlM  daimant  and  whether  any  profit  has 


bstti  received  by  tte  dalmant  from  audi 
property  while  In  his  possessltm.  Any  prop- 
erty so  returned  will,  ot  course,  be  sold  by 
order  of  this  court  The  purpose  of  the  ac- 
counting, and  the  scheme  for  the  returning  of 
j^mpertj.  Is  to  fix  the  valuation  ot  the  entire 
assets  of  Flemmlng,  so  that  a  percentage 
may  be  dedared  to  all  the  claimants,  and  to 
fix  the  amount  of  a  call  which  will  have  to 
be  made  upon  those  claimants  who  have  re- 
ceived property  unretnmedt  to  pay  tbe  dif- 
ference between  the  valne  of  such  property 
received  and  the  amount  of  their  dlvidoid  to 
be  fixed  upon  final  accounting.  Mr.  Coles 
will  be  entitled  to  ht^d  the  property  to  which 
he  had  title  as  cc^ateral  secnrlQr  for  his  debt 
without  contribution,  so  far  as  the  value  of 
such  property  does  not  exceed  the  amount  of 
the  debt  In  case  of  iwoperty  taken  upcm 
Ute  nndereAmdlng  tiiat  it  Is  to  be  in  consid- 
eration of  a  payment  ot  the  attachmoit  lira, 
ot  the  taxes  and  other  liens,  the  person  mak- 
ing such  i>ayment  will  be  subrogated  to  the 
right  of  the  lienor  whose  Hen  he  paid,  and 
will  hold  the  pH^rty  taken  by  him  ta  con- 
sideration of  such  payment  without  Uabllity 
to  contribution,  to  the  extent  that  its  value 
does  not  exceed  the  amount  of  the  Uen  so 
paid  by  him.  The  necessity  of  further  direc- 
tion In  working  out  in  detail  this  sdieme  to 
make  an  equal  dlstrlbutliMi  of  tiie  assets  un- 
der the  present  circumstances  will  no  doobt 
occur  to  counsel,  and  such  directions  may  be 
embodied  in  the  hiterlocutory  decree,  or  any 
future  dlrecttona,  as  th»  nanlieiDeiit  f<»  tte 
same  may  oocde. 

.  (»  Ml  OS) 

OHESAPBAKB  &  P.  TEL.  OO.  OF  BALTI- 
MORS  CITY  V.  MAYOR,  ETO^  OF 
BALTIMOBB  et  al. 
(Oenrt  of  Appeals  of  Mairland.  FA.  14,  1900.) 

TBLOPHONB  GOUPANIES— ULTINO  OF  CON- 
DUITS—IN  JUN  CTION. 

A  tel^thone  company,  which,  nnder  an  ordi- 
nance, accepted  by  It,  and  statutes  ratifTlns  si"^ 
contract  has  a  right  which  cannot  be  Uken 
away  by  the  dty,  to  lay  condulta  in  accordance 
with  the  ordinance,  having  filed  with  the  dt7 
commlBsloner,  as  required  by  the  ordinane^  plans 
setting  forth  the  location  and  character  of  the 
conduits  proposed  to  be  constructed,  and  havios 
alleged  wiUlogDess  to  cODStrnct  them  nndK  the 
BupeiTlslon  of  mdk  commlsdonn-,  in  accordsnee 
witii  the  ordinance,  bijnnction  will  Issue  restraia- 
hig  the  dtr  from  mterfereuce  with  the  constme- 
tion,  subject  to  modification  In  case  the  com- 
pany refuses  to  obey  the  reaeoDable  directions 
and  regdations  of  the  commissioner,  or  does  snr- 
thing  reasonably  ^diluted  hliiL 

Appeal  from  circuit  court  ot  Baltimore 
city;  Pere  I*  Wlckes,  Judge. 

Suit  by  the  Chesapeake  &  Potomac  Tdfr 
phone  Ctompany  of  Baltimore  City  against 
the  mayor  and  council  ot  Baltimore  and 
others.  From  an  order  refusing  injunction, 
complainant  appeals.  Reversed*. 

Argued  before  McSHBRRT,  a  7^  and 
FOWLKR,   BRISOOm   PAOB,  BOTU 
SCHMUOKKR,  JJ. 

Bernard  Carter,  Arthur  W.  Machen,  Wm. 
a  Bryan,  Jr^  and  CSiarlea  EL  Carter,  for 
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appelant  Joha  T.  I»  Flndlar,  John  B. 
Bemmffc  and  Leon  &  Giawibaiim,  for  a-pif^ 

BiUBOOm  J.  Tlw  Un  iB  ttds  ease  was 
filed  for  an  InjnnctlMi  to  rettraln  fbe  appel- 
lees, the  mayar  and  city  council  of  Baltl- 
mose  and  tta  offlcert,  from  preventing, .  ob> 
itructlng;  or  in  any  way  Interfering  wltb  the 
eoDstroctlon,  nnder  the  aoperrlslon  of  the 
city  commissioner  of  BaltluKwe,  of  nnder- 
groond  condnlta  upon  parte  of  cwtaln  dealg* 
nated  atreete  la  th^  dty*  aeeordlng  to  plana 
of  location  and  conttmctlim  nbmltted  by 
the  aw^lants,  er  for  making  the  neceaaary 
excaratlons  for  Uie  condnlte,  or  frwn  Inter- 
fering with  their  VM  fOr  the  laying  and 
uring  of  t^pbMie  wlrea  thet^  The  to* 
jonctloB  prayed  for  ma  on  the  1st  of  May, 
1800^  denied  by  the  drenlt  court  of  Baltimore 
dty,  and  on  the  aama  day  an  appeal  was  di- 
rected  to  this  court  The  case  waa  heard  <m 
bill  and  exiiibits,  and  our  decision  of  the 
case  upon  the  record  then  before  ns  will  be 
foond  reported  In  80  Md.  689,  48  AtL  784, 
and  44  Atl.  1088.  In  the  opinion  then  filed 
we  carefnlly  conaldered  and  paeaed  npcn  the 
qnestKou  of  law  presented  In  the  case,  but 
stated  that  In  a  matter  of  so  mnCh  moment 
to  the  parties  the  purposes  of  Justice  would 
be  adTsnced  by  permitting  further  proceed- 
ings In  the  canse^  and  that  an  o^ortunlty 
shoold  be  given  the  defendante  to  answer, 
and  for  a  hearing  upon  the  merits.  The 
cass  waa  them  remanded,  nndw  article  B,  I 
36.  of  the  Code^  without  afllnnlng  or  re- 
veralng  the  decree  <rf  the  court  below.  'Elm 
case  Is  now  before  ns  upm  bill,  anawer,  and 
proof,  and  the  second  appeal  Is  from  a  pro 
forma  order,  refusing  the  Injunction  as  pray- 
ed tor. 

The  appdleea  contend  that  the  appellants 
are  not  entldcd  to  relief  tm  the  t(dlowlng 
reaMns:  ■  First  because  of  the  Inequitable 
and  Illegal  acta  of  the  appellantei  second, 
because  an  injunction  la  not  the  proper  rem- 
edy; tttlrd,  because  the  fwdlnance  which  Is 
the  foundation  of  their  rights  is  not  an  irre- 
pealable  contract;  fourth,  because  the  said 
ordinance  waa  subject  to  repeal.  In  the  exer- 
cise of  the  police  power,  and  waa  repealed 
la  the  exercise  of  this  powor;  fifth,  becauee 
there  haa  been  no  legislation  of  the  general 
assembly  of  Maryland  which  has  conTerted 
the  said  ordtoance  Into  an  act  (tf  assonbly. 
Now,  we  do  not  think  that  any  nsefnl  pur- 
pose will  be  served  by  repeating  and  elabo- 
rating the  reasons  which  controlled  us  in  the 
dedsftm  of  the  questicms  of  law  raised  on 
the  former  appeal.  We  oitertaln  no  doubt 
am  to  thtir  correctness,  and  will  briefly  rftate 
tbem:  First,  that  injunction  is  a  proper 
remedy  to  enforce  the  rights  of  the  appel- 
lant companies;  second,  that  the  result  of 
Ordinance  Na  41,  and  of  Its  acceptance  by 
the  company,  waa  the  creatlMi  of  a  valid 
contract;  thirdly,  that  Act  1892,  e.  200,  and 
Act  1886,  e.  128  (the'  new  charter),  are  legls- 
lAtiTs  ratification  and  confirmation  of  that 


oontract  and  they  not  oaUj  operate  aa  a  rat- 
UkatiMi  of  Ordlnanee  No.  41  as  of  the  date 
eC  their  spproval,  and  of  an  that  had  then 
been  dm*  thereonder.  but  th^  also  opwate 
from  ttielr  date  <rf  api«0T«l  as  a  l^Mattre 
grant  fOr  Iho  future  of  the  rUchta  and  prtr- 
litres  thus  ratified,  and  as  a  l^elattTe  pro- 
hibition against  any  interference  by  tiie 
therewith;  fourthly,  that  the  mi^or  and  dty 
council  could  not  destroy,  change,  or  modl^ 
the  plalntlfTa  rigbte  and  privileges  granted 
by  Act  1892.  c  200.  and  Act  1896,  c.  123,  and 
that  the  ordinance  of  April,  1899.  did  not 
wwk  a  repeal  of  the  rights  acquired  and 
granted  by  Ordinance  No.  41;  and,  fifthly, 
that  whether  it  la  ccnspetent  for  the  state 
to  repeal  the  legislation  which  confirms  the 
rfghte  granted  by  Ordinance  41  Is  a  question 
which  does  not  arise  on  this  appeaL  We 
deem  It  right  and  pmper,  however,  to  state 
that  It  Is  In  no  soise  the  doty  of  this  court 
to  question  the  wisdom  or  policy  of  tte 
leglatatltm  which  Is  atta(fted  by  the  swd- 
lees  In  this  case.  If  constltoliMial.  It  Is  onr 
^n  duty  to  sustain  It  If,  on  the  other 
hand.  It  Is  Invalid,  It  would  have  been  m 
dedared  on  the  former  ^^peaL  We  tin  not 
however,  to  be  understood  as  intUnatIi«  Oat 
the  ordinance  and  statutea  heretofore  re- 
ferred to  are  beytrnd  legtdatlve  omtroL 

The  questions  ot  law,  then,  having  been 
settled  by  us  in  the  ftMrmer  case,  we  come  to 
a  consideration  of  the  facts  as  the  case  now 
stands.  We  have  carefully  read  and  consid- 
ered the  evidence  contained  in  the  voluminous 
record  befwe  tu,  and  fall  to  find  anflldent 
evidence,  under  the  pleadli^cs  Ir  the  cauNk  to 
smrtaln  the  contentton  of  tht  appellees.  It 
will  be  seen  that  a  large  part  of  this  testi- 
mony has  no  relation  to  the  conduit  conatroc- 
tlons  In  question,  or  to  the  questions  at  tame 
in  tills  case.  The  questions  here  Inrolved,  as 
appears  from  the  allegations  of  the  MU.  re- 
late solely  to  the  constmcUoc  of  certain  un- 
dergrouttd  ocmdidte  to  be  laid  by  the  apprt- 
lants  under  ttie  supervision  of  ttie  dty  com- 
mlsdoner  of  Baltimore  mwn  parts  itf  the  fot 
lowing  named  streete:  Upon  Robert  street 
Pennsylvania  avenue,  Laurens  street  Fm- 
mont  avenue,  and  Wlztefaester  street,  and  also 
upon  parte  of  Madlstm  avenoev  Frssstman 
s^eet  Morris  alley,  Dndd  HIU  avenue,  and 
North  avenue^  acccwdtng  to  plana  ot  location 
and  constructlcm  sulrndtted  by  the  appdlants 
to  the  dty  comnrisdmer.  It  Is  not  dalmed 
nor  omtended  upon  the  part  of  the  appellants 
that  any  other  streets  of  the  dty  are  Involved 
In  this  eootroversy.  so  It  Is  with  the  use  ef 
these  streets  In  the  propoeed  conduit  coBStmo- 
tkm  the  appellant  onqpanles.  and  wltb 
these  streets  only,  we  are  concerned  and  have 
to  deal.  The  ccmtroUlng  question,  fbeu,  comes 
to  this:  Have  tiie  appellants  CMOidled  with 
the  terms  and  provlslona  of  Ordinance  No.  41, 
OS  to  the  propoeed  conduit  construcUoos  In 
the  streets  now  in  controversy,  as  entitles 
them  to  the  equltsUe  rdlef  I7  Injunction 
against  the  dty  aothoiltlesT  The  object  and 
purpose  of  the  oidlnanes^  aa  dadarad  Ur'lto 
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title,  Is  to  provide  tor  Itylng  ttie  wlies  ot 
the  appell&nt  companies  In  underground  ecHf 
dnltf  In  tbe  dty  of  Baltimore.  It  iworldea 
tbat  such  coodulta  and  manholes  shall  be  con- 
structed In  such  manner  as  not  to  Injure  tuaj 
vault  sew^,  vater  pipe,  or  gas  pipe,  and 
such  c(mdpllB  and  manholes  shall  be  oon^ 
structed  by  either  or  both  of  said  companies, 
as  parts  of  one  sjrstem,  at  their  or  their  re> 
spectlve  cost  and  expense.  And,  after  direct* 
Ing  certain  things  to  be  done  before  con« tract- 
Ing  any  conduits,  It  specially  provides  that 
tb«y  shall  file  with  the  dity  oommlsslona-  a 
plan  showing  the  location  and  character  of 
the  portion  or  portions  of  the  condott  or  con- 
duits neirt  proposed  to  be  constnicted,  and 
every  such  conduit  or  part  thereof  shall  be 
ooostncted  under  the  snpervlslon  of  the 
nmmlasliwer,  and  all  paving  which  may  be 
temporarily  ranoved  by  the  companies  ox 
company  hereinbefore  mentioned  In  the  course 
of  the  construction  of  any  conduit  or  conduits 
so  authorized  shall  be  rmtored  or  replaced, 
under  the  direction  and  superlntoidence  of  the 
city  -commissioner,  by  the  companies  or  com- 
pany coDstructing  said  cwdnlt  or  conduits, 
and  at  their  or  its  expense,  In  a  manner  satis- 
factory to  said  oommlssiMier.  In  pursuance 
of  the  provisions  of  this  ordinance,  the  appel- 
lants, on  the  Ist  of  May,  1889.  filed  two  ap- 
plications for  p^mlts  to  construct  conduits  In 
the  streets  mentioned  therein,  according  to 
certain  plans  accompanying  those  applica- 
tions; and  to  these  plans -showing  the  char- 
acter of  the  conduits  there  is  annexed  the 
following  statemmt:  'Tlan,  dimensions,  and 
situation  of  conduits  to  be  as  shown  above, 
except  where  ctmdltions  may  necessitate  mod- 
iflcatlotts  sanctioned  by  the  city  (»mmiseIon- 
er."  We  Quote  from  a  portion  of  one  of  these 
applications  addressed  to  the  city  commis- 
sioner of  Baltimore  by  the  president  ot  the 
^ipellant  companies:  "X  herewith  deliver  to- 
you.  a  pien  marked  'O.  8.  C  No.  165,'  showing 
the  location  of  said  conduits  on  the  streets, 
and  the  respective  sides  thereof,  subject  to 
sudi  change  In  the  location  ot  the  conduits 
in  the  said  streets  as  may  be  required  or  ap- 
proved by  the  city  commisslcmer,  the  imsltlon 
of  said  conduits  In  relatloa  to  the  curb  line 
ot  said  streets  respectively  to  be  sudi  as  shall 
be  approved  of  by  the  dty  commissioner." 
"I  also  deliver  to  you  a  plan  marked  *a.  S.  OL 
No.  166,'  showing  the  cfaaract^,  dimensions, 
and  situations  of  said  condnlta.  All  of  the 
wires  to  be  laid  In  said  conduits  will  be  used 
in  connection  with  telephone  exchange  be- 
longing to  the  companies  in  the  telephone 
building  at  the  comer  of  8t  Paul  street  and 
Bank  lane  in  the  dty  of  BaltimtMv,  space  be- 
ing reserved  In  said  conduits  for  the  layli^ 
therein  by  the  fire  commissioners  of  the  dty 
of  Baltimore  of  a  cable  for  the  use  of  the 
police  and  flre  alarm  telegraph  and  police 
and  patrol  wires.  All  of  the  work  under  this 
appIlcatloQ  will  be  done  under  the  supervi- 
sion ot  the  dty  commissioner,  and  subject  to 
hli  approval.  1  respectfully  aak  tbat  a  per- 
m^  bfi  lamed  br  yon.  «tc.  Hum  nn^Ucatlons 


were  refused  by  the  dty  commissioner  for  the 
reasons  stated  tai-  Hm  foltowing  letter:  "Re- 
ferring to  yonr  communication  ot  the  ZiA 
Inst  forwarding  two  (2)  applications  of  your 
company  for  laying  certain  conduits  In  the  dty 
of  Baltimore,  said  applications  bearing  date 
April  22d,  1809,  and  bdng  accompanied  by 
plans  marked  *a.  B.  CU  Nos.  108,  164.  16S. 
•  and  166,'  under  InstmcUoDs  from  the  d^  so- 
lldtor,  the  only  answer,  that  I  can  give  to 
your  request  for  said  granting  of  permits  is 
that  I  must  . decline  to  issue  the  said  permits 
applied  for  in  aald  appUoatlon."  It  appears, 
then,  trom  the  foregoing  redtals  from  the 
plans  and  applications  filed  the  appellant 
companies,  that  not  only  ttie  location  and 
cliaracter  of  Oib  proposed  conduits  wwe  sub* 
mitted  and  left  to  the  determination  of  the 
dty  commissioner,  but  tbe-execntlon  and  con- 
struction of  the  whole  woi^  was  to  be  done 
under  his  superTisIon,  according  to  the  posi- 
tive tenns  of  the  o^lnancft  And  It  la  con> 
ceded  In  the  brief  of  the  apprilants  '^hat  flie 
right  and  duty  to  exercise  this  supervision  In- 
volves the  right  and  duty  to  forMd  any  mode 
of  construction  whlcb.  in  his  Jndgmeoit.  would 
be  an  unreasonable  exercise  of  the  right 
granted  by  Ordfaiance  No.  41.'*  Nor  la  the 
right  and  duty  of  the  mayor  and  dty  council 
of  Baltimore  to  adopt  reasonable  regulations 
for  the  prop»  protection  of  Its  Interests,  con- 
sistent with  the  protectkut  and  ezerdse  at  the 
rights  and  lalvllegea  of  the  appellant  ewu- 
panles  under  the  ordinance,  in  any  manner 
denied  or  questioned  by  the  appellants.  This 
r^t  of  reasonable  regulations  Is  fully  sus- 
tained by  the  supreme  'court  of  the  United 
States  In  the  following  cases:  C9ty  of  Balti- 
more T.  Baltimore  Itust  &  Onarantee  Oo..  lOS 
U.  a  67S,  17  Sup.  Ot  686,  41  Lu  Bd.  UeO; 
State  T.  Murphy,  170  U.  8.  78,  18  Sup.  Ct 
606,  42  L.  Ed.  006.  Tb9  dty  epmmlssloner  Is 
thus  made  by  the  ordinance  the  repreeentar 
tive  of  th«  city  as  to  the  examination  of  the 
plans,  which  can'  be  modified  by  him  as  the 
necesstties  of  the  case  arise,  and  also  as  to 
the  supervision,  execution,  and  construction  of 
the  WMk.  Bis  reasonable  Instructions  and 
directions  as  to  the  whole  work  must  be 
obeyed  and  carried  out  by  the  appellant  com- 
panies. Tbe  location  and  character  ot  the 
condtdts,  and  their  posltlw  in  relatlfm  to  the 
curb  line  of  the  streets,  are  to  be  approved 
by  htan,  Indudlng  the  location,  dimensions, 
and  method  of  cons^ction  of  the  manholes. 
In  other  words,  the  broadest  powers  are  given 
the  dty  commissioner  to  protect  the  rights 
and  Interest  of  the  dty  In  the  whole  work 
of  conduit  constmcticm  and  the  location  and 
character  of  the  manholes.  It  Is  to  be  done 
under  his  directitm  and  supervision,  as  or* 
dalned  by  the  ordinance.  Our  condush>n,  then. 
Is,  without  extending  this  opinion  to  ah  unrea- 
sonable length,  that  as  the  appellant  com- 
panies have  filed  with  the  dty  commlssionca: 
plans  setting  forth  the  location  and  character 
of  the  conduits  proposed  -to  be  constructed  by 
them,  as  required'  by  Ordinance  Na  41,  and 
aait  la  alleged  that  tbear  ar*  willing  to  cm- 
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ftrnct  them  In  the  street!  named  under  the 
■nperritimi  oi  the  dty  commlssiwar,  they  ai» 
entttled,  under  the  treading*  and  eTldence  In 
ttils  caa%  to  the  Injunction  ^alnit  dty  Inter- 
ference^  according  to  the  prayer  of  ttielr  bllL 
The  bin,  bowever,  wlU  be  retained  by  the 
eonrt  bdow,  ao  that  tbe  decree  granting  this 
injunction  can  be  at  any  time  modified  in  case 
ttw  i^pellants  r^use  to  obey  the  reasonable 
dlreettona  and  regulations  of  the  dty  commla- 
slrawr,  or  tbe  doing  of  acts  reasonably  pro* 
biblted  by  him.  For  these  reasons  the  pro 
fonna  order  of  the  drcolt  conrt  of  Baltimore 
dty  dated  the  22d  of  September,  1898,  refus- 
Ing  tbe  Injunction,  will  be  reversed,  and  tbe 
eane  remanded,  to  the  end  that  an  Injnno- 
tloD  may  be  granted  In  accordance  with  tbls 
opinion,  the  coort  below  retaining  control  ot 
the  case  toe  the  pnrposM  Indicated  herein. 
Order  reversed,  and  cause  remanded;  costs  to 
be  paid  In  botb  courts     the  appelleea. 

(M  Hd.  eiE) 

COMMERCIAL  BUILDING  &  LOAN  ASS'N 

OP  BICHMOND,  YA^  v.  ROBINSON. 
<Ooiirt  of  Appeals  of  Maryland.   Feb.  9,  1900.) 

UASBHOLD  —  HORTOAOB  —  COVENANT  RUN- 
NIMO  WITH  UND— PATHBNT  OP  OROUND 
RBNT  AND  TAXBS—FLEADINO. 

L  In  the  abseoce  of  a  provision  In  a  mortgage 
ef  a  leasehold  Interest  permitting  the  mortgagor 
or  bis  asdgns  to  retain  posseBnon  of  the  prop- 
erty  till  defaalt,  the  legal  title  vests  In  tbe  mort- 
gagee, and  he  has  th«  absolate  right  of  possee- 
BioQ  till  the  mortgage  b  paid;  and  therefore  one 
to  whom  the  mortgagor  afterwards  aaaigns  the 
premises  Is  not  liable  to  the  mortgagee  on  the 
covenant  in  the  mortgage  for  payment  of  ground 
rent  and  taxes,  there  DdDg  no  privity  of  contract 
between  blm  and  tbe  mortgagee. 

2.  Where  a  bOl  merely  alleges  a  mortgage  4tf  a 
leasehold  interest,  It  mU  not  be  preamned  that 
the  mortgage  contained  a  provision  permitting 
tbe  mortgagor  or  hla  asdgns  to  retain  possession 
of  the  prendses  till  defanlt. 

8.  tJoder  a  mortgage  of  a  leasehold,  eovenant- 
ing  for  payment  of  gronnd  rent  and  taxes,  and 
permitting  the  mortgagor  or  his  assigns  to  re* 
tain  poasesBion  till  default,  the  term  vesta  in 
the  UMrtgagee  on  the  first  default  in  each  pay- 
ment, so  that  one  to  whom  tbe  mortgagor  has  a*- 
signed  the  property  Is  not  liable  bw  a  sobseqoent 
default 

4.  Where  a  mortgage  of  a  leasdiold  Interest 
covenants  for  payment  of  gronnd  rent  and  tax- 
es, and  permits  the  mortgagor  or  his  assigns  to 
remain  m  possession  till  default,  the  subseanent 
assignee  of  tbe  mortgagor,  thoagh  not  liatue  to 
tbe  mortgagee  as  to  the  m»tgage  debt;  he  not 
having  aasomed  it,  is  UaUe  to  bun  for  the  first 
tent  and  taxes  as  to  wbidi  there  Is  default,— it 
having  been  paid  by  the  mortgagee,  and  the  prem- 
ises not  selling  for  enough  to  satls^  the  mort- 
gage, as  the  coveoant  nma  with  the  land;  and 
It  at  Immaterial  that  immediately  on  tbe  default 
tte  term  vests  in  the  mortgagee. 

B.  The  aaeignee  of  the  mortgagor  ef  a  lease- 
held  tntnest  being  liable  to  Uie  mortgagor  on 
the  covenant  In  tbe  mortgage  for  payment  of  the 
gronnd  rent  and  taxes,  permission  bdng  retain- 
ed for  the  mortgagor  or  bis  assigns  to  remain  in 
possesdoi  till  default,  the  mere  ssle  ot  the  prem- 
isea  nnder  foiedosnre  ctf  mortgage  does  not  do* 
Drive  the  morteagee  of  the  right  to  enforce  the 
liability,  thou^  he  has  do  Interest  In  the  proper* 
ty  after  the  ssle:  the  relation  of  the  parties  at 
the  time  of  the  default  determining  the  liability, 
and  the  mortgagee  not  only  having  paid  the  tax- 
es and  rent,  but  having  received  from  the  sale 
lasa  than  tbe  amount  of  tbe  mortgage. 
46A^-29 


6.  Oode,  art  81,  I  64  as  amended,  reqalriog 
the  party  selling,  under  JoAclal  [mcess  or  othei^ 
wise,  to  pay  sU  sums  due  and  In  arrears  for  ta^ 
es  on  the  pronlses,  doea  not  prevent  his  zeoore^ 
lag  the  same  of  one  UaUa  to  htaa  for  paymeitt 
thereof. 

Pearec^  3^  .dlasenting. 

Appeal  from  drcnlt  conrt  of  Baltimore  dl7; 
Henry  Stoc^bridge,  Judge. 

Snlt  by  the  Commercial  Bnlldbig  &  Loan 
Association  of  Blchmond,  Va.,  against  Lewla 
H.  Robinson,  Jr.  From  a  decree  aoatalnhig  a 
demurrer  to  the  Mil,  compliduuit  appealgi 
Remanded. 

Argued  before  McSHBRRT,  a  and 
FOWLER,  BRISCOSL  PAGB,  BOZD, 
PJBABCB,  and  SCHMUCKBB,  JJ. 

B.  P.  ICeech,  Jr^  and  Tayloc  ft  Seecb,  te 
appellant  Joa.  a  France,  foe  appdlee. 

BOYD,  J.  Thla  appeal  was  taken  from  * 
decree  sustaining  a  demurrer,  and  dlsmlsslns 

the  bill  of  complaint  filed  by  the  appellant 
against  the  appellee.  The  facta  alleged  In  the 
bill  which  are  material  to  the  questions  In- 
volved are  aa  follows:  Robert  A.  Blay,  who 
was  the  owner  of  the  leasehold  Interest  In 
12  lots  of  ground,  which  had  been  assigned 
to  him  by  tbe  original  lessee^  conveyed  said 
lots  to  tbe  ai^llant  subject  to  the  terms  ot 
the  lease,  by  a  mortgage  dated  December  0, 

1895,  to  secure  tbe  moneys  and  payments  men- 
tioned In  said  mortgage,  "by  tbe  terms  of 
which,  among  other  things,  said  Blay  cove- 
nanted to  pay  all  taxes,  gronnd  rents,  public 
dues  and  charges,  aa  and  when  the  same  be- 
came due  and  payable."   On  the  2d  of  April, 

1896.  Blay  and  tbe  appellant  entered  Intp  an 
agreement  by  which  they  agreed  to  appor- 
tion tbe  amotmt  of  money  advanced  by  the 
association  between  the  several  properties, 
and  that  tbe  lot  known  as  "1210  Oullford 
Avenue"  should  be  held  liable  and  subject 
only  to  the  sum  of  fl,100.  and  the  propw- 
tionate  paymenta  according,  to  the  plan  of 
the  association.  On  the  5th  of  May,  1896; 
Blay  assigned  that  lot  to  the  appdlee,  "sub- 
ject to  the  payment  of  the  annual  rent  of 
one  hundred  and  forty-three  dollars,  payaUe 
semiannually  on  tbe  first  days  of  January 
and  July  In  each  year,  and  to  the  operation 
and  effed  of  a  mortgage  from  said  Blay  to 
said  Commercial  Building  and  Loan  Associa- 
tion of  Richmond,  Virginia,  to  secure  the  loan 
of  eleven  hundred  dollars."  The  bill  also 
alleges  that  the  appellee  entered  Into  and  re- 
mained In  possession  of  tbe  i^mlses  until  the 
8th  day  of  July,  1807,  upon  which  day  a 
tmstee,  appointed  In  a  cause  wherein  the 
appdlant  was  complainant  and  Blay  was  d» 
fendant,  sold  said  lot  for  default  In  the  con- 
ditions of  the  mortgage,  for  the  sum  of  f 700, 
'*wblcb  sum  was  grossly  Insuffldent  to  pay 
the  mortgage  debt  costs,  and  accumulated  ex- 
pensee  upon  tbe  proper^*;  that  during  the 
time  of  his  possession  the  appellee  allowed 
the  dty  and  state  taxes  on  said  property  for 
the  year  1890,  and  due  on  tbe  let  day  of 
January,  1897,  to  remain  unpaid  (amountli^ 
with  Interest  and  charges^  to  i^QASi,  and  also 
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two  Installments  of  snmnd  rent  due  by,  and 
Issuing  oat  of  said  lot  on,  the  1st  day  vt 
Janaary.  1897,  and  the  1st  Aaj  of  Jnly,  1897, 
amoontlng  to  $71.60  and  Interest,  and  that 
ttie  appelant  was  obliged  ta  and  did,  pay 
nld  ronia  of  money.  It  then  prays  for  a 
money  decree  against  Uie  appellee  for  the 
amount  of  said  rent,  taxes,  and  Interest  bo 
paid,  and  for  further  relief.  The  qoestlcMu 
presented  are  Important,  and  by  reason  of 
some  difference  of  opinion  between  the  mem- 
bers of  this  court  who  sat  In  the  case,  which 
bare  been,  for  the  most  part,  reconciled.  It 
has  not  been  decided  as  soon  as  would  others 
wise  have  been  done. 

Neither  the  lease,  the  assignment  to  Robln- 
eoa,  nor  the  mortgage,  was  filed  as  an  ex- 
hibit; and,  in  passhig  on  the  demurrer,  we 
are  confined  to  such  references  to  them  as  are 
In  the  bin.  Although  it  Is  alleged  that  Blay, 
by  mortgage,  coQTeyed  the  lots  subject  to  the 
tsrms  of  the  lease,  it  does  not  state  that 
there  was  any  provision  hi  It  permitting  him 
or  bis  assigns  to  retain  possession  of  the  prop- 
erty until  default;  and  we  would  not  be 
Joatifled  In  assuming  that  there  was  or  may 
hare  been  such  a  prorisloa.  In  this  state, 
unless  the  mortgage  does  contain  some  pro* 
vision  to  that  etCect,  the  legal  title  Is  vested 
hi  the  mortgagee,  and  he  has  the  absolute 
right  of  possession  In  the  premises  until  the 
mortgage  Is  paid.  Jamleson  t.  Bmce,  6  GllL 
&  J.  72;  Duval  V.  Becker,  81  Md.  637,  82  AtL 
808;  Richardson  v.  Railroad  Co.,  88  Md.  126, 
42  Atl.  938.  Such  a  mortgage  on  leasehold 
property  is  an  assignment  of  the  term.  In 
Mayhew  t.  Hardeaty,  8  Md.  479,  Hardesty, 
who  was  the  holder  of  an  overdue  mortgage 
on  the  leasehold  Interest,  was  held  liable  on 
a  covenant  to  Insure  which  was  in  the  lease; 
the  court  saying  **that  when  a  party  takes  an 
assignment  of  a  lease,  as  in  the  present  case, 
the  whole  legal  estate  passes,  and  he  thereby 
becomes  liable  on  the  real  covenants,  wheth- 
er be  became  possessed  or  occupied  the  prem- 
ises, hi  fact,  or  hot"  That  case  has  been 
followed  In  Lester  t.  Hardesty,  29  Md.  60,  and 
other  decisions  In  this  court;  and  the  prin- 
ciple thus  announced  as  to  the  effect  of  a 
mortgage  on  leasehold  property  after  default 
Is  equally  applicable  to  a  mortgage  that  does 
not  contain  a  provision  tor  the  mortgagor  to 
remain  In  possession.  In  both  Instances  the 
legal  title  and  right  <rf  possession  are  In  the 
mortgagees.  The  term  being  assigned  to  the 
mortgagee,  he  Is  responsible  on  covenants 
running  with  the  land,  and  the  assignee  of 
the  mortgagor  Is  not  responsible  for  defaults 
not  occurring  while  he  still  held  the  leasehold 
interest  The  liability  of  an  assignee  of  the 
term,  to  the  original  lessor  or  his  assignee, 
grows  Ant  of  the  privity  of  the  estate,  Ih  the 
absence  of  some  contract  between  them,  and 
as  long  as  that  continues  he  Is  liable  upon  all 
covenants  that  run  with  the  land;  but,  when 
that  relation  to  the  land  ceases,  his  liability 
tor  future  breaches  of  the  covenants  is  at  an 
end.  Donelson  v.  Polk,  64  Md.  601,  2  AU.  824. 
It  Is  tme^  the  blU  alleges  that  the  appelles 


"thereupon  entered  into  possession  of  said 
premises,  and  did  remain  in  possession  of  the 
same  unto  the  8th  day  of  July,  1887";  but 
that  is  not  suffldent  to  make  him  Uable,  as 
we  have  seen  from  the  above  quotation  from 
Mayhew  r.  Hardesty.  In  this  state  It  has 
been  determined  that  a  suit  at  law  cannot  be 
maintained  against  the  assignee  of  a  lessee, 
after  an  assignment  of  the  term  by  him,  for 
breaches  of  a  covenant  which  took  place 
while  be  still  hdd  the  leasehold  Interest;  the 
remedy  In  snch  cases  being  in  equity  alone. 
HIntze  T,  Thomas,  7  Md.  846;  Donelson  v. 
Polk,  supra.  For  that  reason  this  proceed* 
ing  in  equity  was  doubtless  taken;  but,  al- 
though courts  of  equity  do  not  r^ud  mort- 
gages hi  Just  the  same  light  as  courts  of  law 
do,  when  the  legal  effect  of  a  mortgage  on 
leasehold  property  Is  to  vest  the  title  and  the 
right  of  poesesslon  In  the  mortgagee,  and 
thereby  take  them  from  the  assignee  of  the 
mortgagor,  the  latter  Is  not  responsible, 
either  at  law  or  in  equity,  for  breaches  oc- 
curring after  the  title  so  passes  to  the  mort- 
gsgee.  There  was  no  privity  of  contract  be- 
tween the  appellee  and  the  appellant,  and 
hence,  Irrespective  of  the  question  as  to 
whether  the  covenants  In  a  m(H*tgage  or  lease- 
hold property  for  the  payment  of  rent  and 
taxes  run  with  the  land,  the  appellee  would 
not  be  liable  after  the  assignment  of  the  term 
to  the  mortgagee.  The  bill,  therefore,  as  it 
stands,  la  defective,  and  the  demurrer  was 
properly  sustained,  for  the  reasons  we  have 
given.  There  Is  another  defect  In  It  which 
should  be  mentioned.  If,  as  alleged,  there 
was  default  <m  the  1st  day  ot  January.  1897, 
tor  nonpayment  of  the  taxes  and  ground  reut 
then  becoming  due,  unquestloDably,  under  the 
decision  of  Mayhew  v,  Hardesty,  the  appel- 
lee was  not  responsible  for  the  alleged  de- 
fault on  the  let  of  the  succeeding  July,  as  the 
tmn  was  then  vested  In  the  appellant,  even 
If  there  Is  a  provision  In  the  mortgage  such 
ss  we  have  ref^ed  to  abovSk  The  appel- 
lant, and  not  the  appellee,  was  then  liable 
for  the  ground  r»tt,  as  the  term  had  theu 
passed  out  of  the  aivcUee  Into  the  appellant 
Although  the  mortgage  was  not  filed  with 
the  bill,  and  hence  we  cannot  ctmsider  It  In 
passing  on  the  demurrer,  what  purports  to 
be  a  copy  <tf  It  la  in  the  appellant's  brief. 
As  we  have  authority,  under  section  M  of 
article  6  of  the  Code,  to  remand  the  cause 
for  further  proceedings,  without  reversing 
or  affirming  the  decree,  if  we  be  of  the  opin- 
ion that  the  purposes  of  Justice  will  be  there- 
by advanced,  we  will  now  consider  the  case 
as  If  the  mortgage  was  b^ore  us.  In  the 
copy  we  find  that  ttiere  is  a  provision  re- 
ferred to  by  which  It  wss  agreed  that  nntll 
default  was  made  the  mortgagor  or  his  as- 
signs might  retain  possession  of  the  mort- 
gaged property.  From  what  we  have  al- 
ready said,  it  can  be  seen  that  we  are  ot  the 
opinion  that  the  ground  rent  falling  due  on 
the  1st  of  July,  1897,  cannot  be  recovered, 
for  the  reasons  stated;  and  hence  we  will 
confine  further  inquiry  to  the  taxes  and 
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ground  rent  which  matured  on  the  l«t  of 
Jannftry  (tf  that  yeax.  Am  between  the  own- 
er of  the  reTeralon  and  the  holder  of  the 
l«aaehoUI  Int^iestt  there  !■  no  donbt  that 
covenants  for  the  payment  of  rent  and  taxes 
run  with  the  land.  It  has  been  so  decided 
In  a  nnmbw  of  cases  In  this  state,  among 
which  are  Donelson  r.  Folk,  supra;  Lester 
T.  Bardesty,  snpra;  Wortblngton  t.  Cooke, 
S2  Md.  297.  In  Thomas*  Adm'ra  r.  Yon- 
kaprs  Ex'rs,  6  GUI  &  J.  872,  It  was  held 
that  a  covenant,  In  a  mortgage  on  real  es* 
tate,  to  effect  Insurance,  and  apply  the  pro- 
ceeds,  In  case  of  loss  by  flre,  to  the  repara* 
tlon  of  the  Insured  property,  was  a  cov^ 
nant  ronnlng  with  the  land,  as  It  was,  In 
effect,  a  covenant  to  repair  and  rebuild.  The 
Insurance  m<Hiey  had  been  collected  by  the 
mortgagor,  who  deposited  It  In  bank,  and 
died  before  he  rebuilt  A  bill  having  been 
filed  by  the  executors  of  the  mortgagee 
against  the  administrator  of  the  mortgagor, 
and  the  proceeds  of  the  sale  of  the  property 
and  the  Insurance  money  t<^ether  not  being 
BufBdent  to  pay  the  mortgage  debt  the 
court  below  decreed  that  the  complainant 
had  a  specific  lien  upon  the  Insurance  mon- 
ey; and  the  court  of  appeals  affirmed  the 
decree^  holding  that  the  mortgagee  had  a 
qualified  Ilm,  In  preference  to  general  cred- 
itors, and  also  that  It  was  a  covenant  run- 
ning with  the  land.  In  Barron  r.  Whiteside, 
80  Md.  448.  43  Atl.  825.  thli  court  said  that  a 
covenant  In  the  mortgage  on  leasehold  prop* 
erty.  by  the  mortgagor  for  himself  and  bis 
assigns,  to  pay  the  groand  rrat  and  taxes 
on  the  premises  when  legally  demandable, 
was  a  covenant  running  with  the  land.  It 
Is  true,  that  was  a  case  between  the  mort- 
gagee and  the  assignee  of  the  mortgagor  for 
the  benefit  of  the  creditors  ot  the  latter,  and 
there  were  circumstances  In  that  case  which 
materially  differ  from  those  In  this;  but  the 
general  principle  was  clearly  recognized  that 
such  a  covenant  In  a  mortgage  did  mn  with 
the  land.  There  la  a  covmant  In  this  mort- 
gage to  the  same  effect,  and  almost  In  the 
same  language,  as  In  that  We  think,  there- 
fore,  that  this  covenant  must  be  treated  as 
running  with  the  land,  and  so  long  as  the 
mortgage  was  In  force,  and  the  appellee  held 
the  term,  be  was  liable  for  the  taxes  and 
ground  rent  There  can  be  no  doubt  that  he 
was  liable  to  the  owner  of  the  reversion  tot 
the  grennd  rent,  and,  if  he  had  paid  him.  It 
would  have  been  a  discharge  of  that  part  ot 
the  covenant  Bnt  his  failure  to  pay  the 
gronnd  rent  and  taxes  added  to  the  burdoi 
of  the  property,  and  subjected  the  mortgagee 
to  the  risk  of  the  loss  of  his  secnrity  unless 
he  paid  them.  Th^  owner  at  the  reversion 
conid.  In  due  course  irf  time,  have  proceed- 
ed to  recover  the  property,  and  the  tax  ofll- 
cer  could  have  sold  It  for  taxes,  unless  the 
appellant  had  paid  the  rent  and  the  taxes 
due.  The  appellee  did  not  assume  the  pay- 
ment of  the  mortgage  debt  snd  is  ther^ 
fore  not  responsible  for  It  or  any  part  of  It 
That  Is  not  a  covenant  running  with  the 


land,  because  the  performance  of  It  would  at 
once  devest  the  appellant  of  all  Interest  In 
the .  mortgaged  premlsea  Olenn  v.  Canby, 
34  Md.  127.  But  the  nonperformance  of  the 
covenant  to  pay  taxes  or  gronnd  rent  would 
"affect  the  quality,  value,  or  mode  of  en- 
Joying  the  estate  conveyed."  It  certainly 
would  affect  the  value,  to  the  extent  of  the 
taxes  and  rent  accruing;  and  It  would  affect 
the  mode  of  enjoying  the  estate,  by  casting 
on  the  mortgagee  the  leasehold  Interest 
thereby  making  It  liable  to  the  owner  of  the 
reversion  for  future  rent  and  also  tot  the 
taxes.  The  liability  <tf  the  appellee  to  tiie 
appellant  cannot  be  affected  by  the  tmet 
that  when  there  was  a  default  by  him  the 
term  vested  In  the  appelant  If  the  appel- 
lee was  the  owner  of  the  term,  and  In  pos* 
session  wbea  the  default  occurred.  It  was 
his  default  and  recovery  Is  sought  t<x  the 
damage  the  appellant  sustained  by  the 
breach  of  the  covenant  by  which  the  appel- 
lee was  then  bound.  It  can  therefore  make 
no  difference  that  Immediatdy  after  the  de- 
fault the  term  passed  to  the  appelant  If 
the  appellee  had  at  the  end  of  the  Xst  day  of 
January,  1897.  assigned  the  term  to  some 
one  willing  to  take  It  It  would  not  have  re- 
lieved htm  of  liability  for  the  reat  and  taxes 
which  became  due  while  he  still  held  It; 
and  a  fortiori  It  ought  not  to  relieve  him 
against  one  upon  whom  he  east  flie  turn  by 
reason  of  his  default 

The  only  other  question  we  need  consider 
is  the  effect  the  foreclosure  of  the  mortgage 
had  upon  the  appellant's  right  to  recover  these 
taxes  and  rent  That  has  gtrea  us  more  dif- 
ficulty than  any  other  qoratlui  involved  in 
the  case.  The  property  was  sold  by  the  trus- 
tee to  a  third  person  for  less  than  the  amonnC 
necessary  to  pay  the  mortgage  Indebtedneas. 
As  we  have  seen,  the  appellee  is  not  reetransl- 
ble  for  the  balance  due  on  that  Indebtedness, 
as  he  had  not  assumed  It;  but  is  be  i^evod 
of  the  payment  of  taxes  and  rent  which  be- 
came due  while  he  still  held  the  leaseh<4d  In- 
terest In  the  property,  and  hence  owned  tt. 
simply  because  the  mortgage  has  been  fore- 
dosed?  It  Is  tme  that  neither  be  nor  the 
appellant  had  any  further  interest  In  ttie 
proper^  after  ^e  sale  and  its  ratification, 
bttt  wh^  the  breach  occurred  there  was  a 
privity  of  estate  betweoi  them;  and  If.  as  ws 
have  said,  the  covenant  ran  with  the  land, 
the  appellee  was  then  responsible  to  the 
pellant  for  the  breach.  The  reason  that  a 
court  at  aqaitj  takes  Jnrlsdlctl<m  after  the 
assignee  of  the  term  has  parted  with  It  Is 
because  there  Is  no  lf»iger  any  privity  of  es- 
tate. Dcmelscm  v.  Polk,  snpra.  But  as  thwe 
was  such  privity  at  the  time  of  the  breach, 
and  hence  the  one  was  llalde  to  the  other,  a 
court  of  equity  grants  the  reUef.  Indeed,  la 
Bngland,  and  some  of  the  states  of  this  com- 
try,  an  action  at  law  is  permitted  even  after 
the  assignment  of  the  t«rm,  but  the  contrary 
doctrine  has  been  adopted  In  this  state.  The 
question  is.  what  was  the  relation  of  the  par- 
ties when  ttw  breach  occnrredT  ttot  what  It 
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was  or  Is  afterwards.  If  tbe  appellant  had 
not  paid  the  rent,  undoubtedly  Qie  owner 
of  tbe  fee  could  have  proceeded  against -tbe 
appellee  for  It,  and  he  was  also  liable  for  the 
taxes.  Waemnch  as  the  appellant  was  re- 
quired to  pay  the  rent  and  taxes,  to  protect, 
as  far  as  It  conid,  the  property  on  which  it 
h^d  the  mortgage.  It  should  at  least  be  sub- 
rogated to  the  rights  oC  the  parties  entitled  to 
the  rent  and  taxes,  even  If  there  was  any 
dlfflcnlty  in  i»oceedlng  on  the  ground  that  the 
appellee  Is  stUl  liable  on  the  covenant  run- 
ning with  the  land.  UtlhoUand  t.  Tiffany,  OC 
Md.  460,  2  AtL  831;  Bamm  T.  Whiteside,  n- 
pra.  One  ot^ectlon  to  allowing  the  appellant 
to  recoTer  the  taxes  that  sus^ested  Itaelf  was 
that  section  64  of  article  81  ttf  the  Oode,  as 
amended,  requires  the  par^  selling  "under 
Judicial  process  or  otherwise"  to  pay  all  sums 
due  and  In  arrears  for  taxes  upon  the  prop- 
erty BO  sold;  but  the  object  of  that  statute  is 
prhnarlly  to  secure  the  payment  of  the  taxes, 
and  It  also  protects  the  purchaser,  and  In  this 
case  the  bill  alleges  that  the  appellant  bad 
paid  them.  They  were  due  by  the  appellee, 
and.  If  they  are  distributed  out  of  the  pro- 
ceeds ot  Bale,  It  would.  If  the  original  mort- 
gagor Is  financially  responsible,  work  a  hard- 
ship on  him,  as  it  would  Increase  the  balance 
due  by  him.  They  would  add  that  much  to 
bis  Indebtedness,  although  the  appellee  was 
responsible  tor  them,  and  ought  to  have  paid 
them.  In  Barron  t.  Whiteside,  supra.  It  was 
said  that  the  mortgagee  was  entitled  to  be 
subrogated  to  the  rights  of  the  state  and  city 
and  the  owner  of  the  ground  rent  for  taxes 
and  rent  paid  out  of  the  proceeds  of  sale 
onder  her  mortgages.  See,  also>  Orem  t. 
Wrlghtson,  M  Hd.  84.  The  mere  fact  tliat 
the  Hen  of  the  mortgage  Is  atingulshed  does 
not  destroy  the  binding  force  of  the  core- 
nants  in  it,  and  so  far  as  the  appellee  was 
boimd  by  them,  or  was  liable  by  reason  ot 
the  privity  of  estate,  a  court  of  equity  can 
compel  hhn  to  perform  the  covenants  for 
which  he  it  llabl&  It  could  not  be  done  at 
law,  but  we  4Bnd  no  authority  that  would  Jus- 
tify  »  In  refusing  the  relief  In  equity.  The 
case  of  Hitchcock  v.  Merrick,  16  Wis.  ^7, 
dted  by  the  court  below,  differs  from  this,  as 
there  the  mortgage  was  paid  In  full,  the 
mortgagee  having  acceirted  the  balance  of  the 
purchase  money  after  the  sale,  and  the  whole 
mortgage  debt  was  extinguished.  Then,  toi^ 
the  mortgagee  had  purchased  the  property 
gubject  to  the  taxes.  But  the  covenants  In  a 
mortgage  do  not  necessarily  fail  because  tbe 
lien  of  the  mortgage  Is  extinguished.  The 
mortgagor  Is  still  liable  on  his  covenant  to 
pay  the  balance  of  the  debt,  and  why  should 
not  the  appellee  be  still  liable  on  the  cove- 
nant for  which  be  was  bound,  as  assignee  of 
the  mortgagor?  The  owner  of  the  reversion 
at  the  time  of  the  breach  Is  ^titled  to  sue  on 
a  covenant  running  with  the  land,  although  he 
conveyed  the  proper^  before  he  sues.  On 
tbe  same  principle  a  mortgagee  can  sue  for  a 
breach  on  ea<A  a  covenant  which  took  [dace 
while  be  still  held  an  existing  mortgage,  at. 


though  It  Is  foreclosed  before  snlt  was 
brought  The  ease  of  Thomas' Adm'rs  T.  Yon- 
kapfTs  Ez'rs,  supra  (If  still  followed  In  this 
state,  and  we  know  of  no  reason  for  not  doing 
so),  would  seem  to  be  conclusive  of  this  pcdnt 
niere  tbe  mortgage  had  be«i  foreclosed,  and 
tht  proceeds  of  sale  distributed  to  It;  yet,  by 
▼Irtue  of  the  covenant  In  It  to  keep  the  prop- 
erty Insured,  and.  In  the  event  of  a  loss  by 
Are,  to  apply  tbe  Insurance  money  to  rebuild 
the  pn^rty.  a  court  of  equity  hdd  that  the 
fund  was  liable  to  the  mortgagee's  executors, 
although  the  bill  was  filed  after  the  foredo- 
snre  sale,  and  after  the  proceeds  of  sale  had 
been  distributed.  In  Barron  v.  Whiteside,  ra- 
pra,  the  mortgages  were  foreclosed  before  the 
amounts  paid  by  her  for  taxes  and  ground 
retat  were  distributed  to  her,  although  die  did 
file  her  petition  to  require  the  trustee  to  pay 
them  before  the  sale  under  her  mortgages,  but 
tt  was  after  she  had  commenced  the  foreclo- 
sure proceedings.  It  Is  true,  those  cases  were 
against  the  representatives  of  the  mortgagors; 
but  that  can  make  no  difference  In  considering 
this  branch  of  tbe  case,  as  we  have  determin- 
ed that  the  appellee  was  responsible,  as  the 
owner  of  the  leasehold  interest,  when  the  cove- 
nant by  which  he  was  bound  was  br(Aen. 
The  question  Is.  what  was  the  relation  of  the 
parties  on  January  1,  18S71  And  that  rela- 
tion determines  the  liability  vel  non.  unless, 
of  course,  sometiitag  was  done  afterwards  to 
discharge  the  party  who  was  then  liable.  The 
mere  sale  of  the  premises  cannot  operate  as 
such  discharge,  whether  It  be  by  the  deed  of 
the  party  bound  by  the  covenant,  or  by  a  trus- 
tee authorized  to  sell  by  reason  of  the  default 
Tlie  mortgage  debt  is  not  only  not  paid,  but 
the  mortgagee,  to  save  what  it  has  gotten  out 
of  the  wreck,  has  been  compelled  to  pay  what 
the  appellee,  in  equity  and  good  conscience, 
ought  to  have  paid.  We  are  of  the  c^Inlon. 
therefor^  that  the  cause  should  be  remanded, 
without  reversing  or  afflrming  ^e  decree,  to 
Qie  end  that  leave  may  be  given  to  the  plaln- 
tier  to  amend  Its  bin.  As  the  blU  Is  defective^ 
but  the  principle  contended  for  Is  correct,  we 
will  direct  that  each  party  pay  half  the  costs 
in  this  court,  and  that  the  costs  below  abide 
the  result  of  the  case.  Cause  remanded,  with- 
out reversing  or  affirming  the  decree;  eadi 
side  to  pay  one-half  of  the  costs  In  this  court, 
and  the  costs  below  to  abide  th«  final  results 
ot  the  cauB& 

(Feb.  18, 1900.) 

PEARCI5,  J.  (In  part  dissenting,  and  fn  part 
eoncorring).  I  concur  with  the  views  ex- 
pressed by  the  court  upon  the  two  main  ques- 
tions,—that  the  covenant  of  tbe  mortgagor  to 
pay  ground  rent  and  taxes  on  leasehold  mort- 
gaged premises  runs  wlOi  the  land,  so  that 
the  mortgagee  may  sue  the  assignee  of  tbe 
mortgagor  for  breach  occurring  wliile  be  held 
the  equity  of  redemption,  and  that  the  mere 
fact  that  the  Hen  of  the  mor^ge  Is  ex- 
tinguished by  foreclosure  does  not  extinguish 
the  covenant;  but  I  do  not  concur  In  the  re- 
tosal  to  allow  the  appeUaat  to  noorer  the  in- 
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stenment  falling  due  July  1,  1897,  nor  In  tm 
disposition  made  of  the  vhole  case,  and  I  ihttll 
therefore  give  expreadon  to  the  Tlews  whkSi 
I  eDtertaln. 

The  record  does  not' contain  a  copy  of  th* 
mortgage,  but  the  appellant  caused  a  copy  to 
be  printed  In  bis  brief,  together  with  the 
opinion  of  the  coart  below,  which  was  also 
omitted  from  the  record.  There  was  no  aver- 
ment In  the  bill  that  the  mortgage  contained 
the  osnal  clanse.  that,  until  default  made,  the 
mortgagor  and  his  assigns  should  retain  pos- 
session of  the  mortgaged  property;  and  be- 
cause of  this  defect  In  the  hill,  and  the  absence 
of  a  copy  of  the  mortgage  In  the  record  to 
supply  this  defect,  the  demurrer  Is  held  by 
the  court  to  hare  been  properly  snstalned. 
But  at  the  argument  of  flie  case  in  this  conrt 
It  was  agreed  by  coansel,  as  I  distinctly  re- 
member, that  as  the  questions  presented  were 
Important,  and,  as  shown  by  the  opinion  of  the 
conrt  below,  the  case  was  heard  and  deter- 
mined npon  Its  merits,  the  copy  of  the  mort- 
gage printed  In  the  brief  should  be  considered 
as  It  incorporated  In  the  record.  Had  it  been 
so  treated,  it  follows,  from  the  views  expressed 
by  the  conrt.  that  the  demurrer  should  have 
been  ovemiled,  and  the  decree  dismissing  the 
un  reversed;  and.  In  view  of  the  agreement 
referred  to,  I  am  not  able  to  concur  in  the 
disposition  of  the  cam  u  determined  by  tlfe 
court 

The  legal  principles  Involred,  though  arti- 
ficial, are  well  settled,  and  the  dlfQcnlty  in 
the  case  Is  found  In  their  correct  appllcati«L 
These  prindplee  are  stated  with  great  clear- 
ness by  Mr.  Piatt  tn  his  work  on  Covenants 
(8  Law  Ub.  side  page  490),  to  which  refer- 
CDce  may  be  made  for  a  most  instmctive  expo- 
ritlon  of  the  law  upon  that  head,  reproducing 
only  a  single  line,  which  states  the  funda- 
mental propositltm  to  be  kept  In  view,  viz. 
that  **the  assignee's  obligation  to  perform  the 
covenants  running  with  the  land  arises  and 
endures  solely  on  the  score  of  privity  of  es- 
tate." This  court  has  often  Illustrated  this 
principle,  as  In  Hlntae  v.  Thomas,  7  Md.  346; 
Donelson  v.  Polk,  64  Md.  SOI,  2  Atl.  824; 
and  other  cases.  Mr.  Piatt  also  observes,  on 
page  465,  that  "by  far  the  greatest  number 
of  cases  regarding  the  liability  of  assignees 
[npon  covenants]  has  arisen  on  demises  of 
leaseholds."  But  It  does  not  follow  that  the 
same  privity  of  estate  which  is  requisite  In 
those  cases  may  not  exist  between  parties  in 
other  relations  than  those  arising  npon  a  mere 
assignment  of  leasehold  estate.  Indeed,  It  is 
common  knowledge  that  there  Is  privity  of  es- 
tate growing  out  of  other  relations,  and  no 
satisfactory  reason  can  be  adduced  for  hold- 
ing that  it  does  not  exist  between  mortgagor 
and  mortgagee.  On  the  contrary,  Mr.  C3oote, 
in  that  division  of  his  work  on  Mortgages  (18 
Law  Lib.  side  pages  326,  327)  which  treats 
of  privity,  says:  "The  rights,  powers,  and 
Interests  of  mortgagor  and  mortgagee  are  in 
many  Instances  grounded  on  their  respective 
estates  In  the  land;  •  •  *  and  it  may, 


under  some  drcnmatances,  beeonw  esnntlal 
to  ascertain  wbvBiw  Uiere  Is  at  oonunon  law 
any,  and  what,  privity  of  estate  betmoi  the 
parties.  *  *  *  It  Is  with  deference  ng- 
gested  that  so  long  as  the  mortgagor  or  Us 
heir  Is  In  possessltm  of  the  land,  and  Uw 
legal  ownership  Is  in  the  mortgngee,  there 
must  subsist  a  tenancy  between  the  partiei; 
otherwise^  the  mortgagor  or  his  h^  must 
hold  m  fee  and  as  dlsselior.  *  •  •  The 
mortgagor  In  possession  must  hold  of  some 
one,  and  to  say  that  hie  possesion  is  that  ot 
nKHTtgagor  is  in  fiut  leavhig  the  question 
undecided.*'  tn  Jamteson  t.  Broce,  6  Om  ft 
J.  74,  the  conrt  speaks  of  the  mortgagor  In 
possession  as  **the  mortgagee's  t^iant";  add 
in  bon  Go.  T.  Detmold.  1  Md.  137,  Mr.  Coot^s 
doctrine  was  dlstlnetly  annoonced,  and  Uie 
covenant  tor  possesion  by  the  mortgagor  was 
declared  to  be  a  redemise  and  that  dedslon 
was  confirmed  and  extended  In  the  recent  case 
of  Richardson  v.  Railroad  Cb.,  89  Md.  126,  «i 
AtL  938.  Nor  Is  the  relation  of  landlord  and 
tenant,  which  ttins  exlste  between  nuvlgagee 
and  mortgagw,  necessarily  terminated  by  mere 
default  It  continnes  until  actual  entry  by 
the  mortgagee,  or  other  1^^  dispossession  of 
the  mortgagor.  That  was  the  very  point  rais- 
ed and  decided  tn  Rltdiardson's  Oase,  snpra, 
where  a  mor^^agor,  atta  default  made,  was 
allowed  to  recover  in  ejectment  against  a 
third  par^  who  had  ratered  as  a  trespasser; 
and  Ibat  decision  Is  a  striking  Indication  of 
the  spirit  which  guides  tlie  courts  of  this 
period  in  dealing  with  qneatiotui  of  tiUa  char- 
actw.  The  relation  of  landlord  and  tenant  be- 
tween the  appeUant  and  Blay  being  thus  estab 
Ilshed,  their  privity  of  estate  foDows,  as  a  nec- 
essary consequence;  and,  whm  he  conveyed 
to  the  appellee  his  equity  of  redemption,  he  de- 
vested hlms^  of  his  privl^  of  estate  with  the 
appellant,  and  transferred  It  to  the  appellee. 
Slay's  covenant  vrWi  the  appellant  to  pay  all 
gronnd  rent  and  taxes  for  which  the  proper^ 
mortgaged  should  become  liable,  when  pay- 
able, was  inserted  in  the  mortgage  for  the 
benefit  of  the  mortgage^  and  became  one  of 
the  terms  and  conditions  of*  the  redemise  to 
Blay,  operated  by  the  covenant  for  possession 
nntti  defonlt  When  Blay  assigned  to  Robin- 
son, he  transferred  to  him  his  privity  at  ee- 
tate  with  the  appellant;  and  by  reason  of 
that  privity  Robinson  became  liable  to  Hunt- 
ing for  every  breach  occurring  during  his  hold 
Ing  of  the  estote,  for  wbidi  Blay  would  have 
been  liable  if  he  had  not  assigned.  Slay's 
covenant  In  the  mortgage  was  made  with  the 
owner  of  the  legal  estate  of  the  leasehold.  It 
was  made  for  the  benefit  of  tiie  covenantee  In 
bis  holding  of  that  estate,  and  cannot  properly 
be  considered  as  a  collateral  covenant 

In  1  Smith,  Lead.  Ca&  (7th  Am.  Bd.)  pt  1. 
side  page  140.  note  to  Spencer's  Case,  It  is  said 
to  be  settied  "that,  when  the  relation  ttf  ten- 
nre  is  created  by  a  grant  all  the  covenante  of 
the  grantee  for  himself  and  Us  assignees 
which  affect  the  land  granted  win  be  a  chai^ 
on  it  end  Und  every  one  to  whom  It  may  come 
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t)7  awtgomeiit**  And  it  follows  from  -what 
has  been  said  that  BUy'a  covenant  with  the 
ftltpellant  to  pay  the  gronnd  rent  and  taxes 
moat  IM  regarded  aa  made  In  bla  capacity  of 
grantee  nnder  the  redemise,  and  It  bas  been 
repeatedly  held  In  tUa  state  tiiat  covenants 
for  payment  of  rent  and  taxes  under  ordinary 
leases  run  with  the  land.  Maybew  t.  Har- 
deaty,  8  Md.  479;  Lester  t.  Hardesty,  20  Md. 
50;  Wortblngton  t.  Oooke.  62  Md.  309;  Doati- 
aon  T.  PoUe.  64  Md.  SOI,  2  AtL  824. 

In  Post  T.  Kearney,  2  N.  Y.  804»  the  cot«- 
naut  waa  to  pay  all  rates,  taxes,  and  asseaa- 
ments  Imposed  upon  the  premises.  An  aa- 
•essment  of  f7,000  waa  Imposed,  nnder  the 
statute  rdatlng  to  the  opening  of  streets; 
and  the  court  said:  *milB  corenant  affect- 
ed the  Talue,  and  the  mode  of  enjoying  the 
demised  premises.  It  was  more  than  a  coTe- 
nant  collateral  to  the  land,  and  was  there- 
fore assignable."  Mr.  Washburn,  In  his  work 
on  Beal  Property  (Tolume  2,  p..  14),  says, 
"Oovaianta  whl<di  fram  a  part  of  the  conald- 
eiatlon  for  which  the  land,  w  smne  part  of  It, 
is  parted  with,  between  the  covenantor  and 
the  eoTmantee,  ran  witii  tbe  land."  Blay's 
covenant  with  the 'appellant  formed  part  of 
the  conalderatltm  for  whl<di  It  parted,  under 
the  redanlae^  with  ita  right  of  possession  as 
mortgagee.  It  waa  npon  this  principle  that 
.the  caae  ot  Norman  v.  Wella,  17  Wend.  1S6, 
waa  decided,  and  which  carried  the  power  of 
covttunts  to  nm  wlttk  the  land  to  the  ex- 
tremeat  Umit  allowed  by  lawr-extendlng  the 
rule  to  a  covenant  not  to  erect  another  mill 
on  land  In  the  neighborhood  which  defend- 
ant had  leased,  because  the  covenant  was  to 
be  perf<»med  for  the  benefit  of  Uie  estate 
.  demised,  tiwui^  not  rdating  to  It,  and  to  be 
performed  off  of  11  I  am  not  to  be  under- 
stood aa  adopting  all  that  was  said  In  that 
caae,  and  dte  It  onlj  to  show  the  principle 
upon  which  I  ^nk  the  covenant  In  Ihla  caae 
is  fairly  brought  within  the  rale  stated  by 
Mr.  Waahburn. 

In  Maanry  v.  Soufliwortb,  9  Ohio  St  840, 
the  court  said,  *T1ie  real  question  most  be, 
the  covenant  being  one  which  may  be  an- 
nexed to  the  estate  and  ran  with  the  land, 
whether  such  waa  the  Intention  of  the  pnr^ 
ties."  And.  In  view  of  all  the  authwltlea 
which  I  have  examined,  I  am  clear  In  the  con- 
clusion that  tills  Is  a  covenant  whldi  mi^.  and 
which  the  parties  Intended  should,  ran  wltik 
the  land.  Then  la  no  conflict  ot  Inconsiatency 
between  tills  view  and  the  dedalon  In  Olenn 
V.  Oanlor.  24  Md.  127.  whoe  the  covoiant 
to  pay  ttie  mcntgage  debt  waa  held  not  to 
run  with  the  land.  There  waa  a  covenant, 
also.  In  that  caae^  to  pay  the  Inauranoe  and 
.  taxes,  and  the  court  was  careful  not  to  em- 
brace within  the  scope  of  the  decision  that 
covenant,  which  had.  by  former  dedslons  ot 
this  court,  been  held  to  run  with  the  land 
as  to  taxes  In  the  caaes  heretc^ore  cited,  and 
as  to  insurance.  In  l^mas*  Adm'ra  v.  Ton- 
kapfTs  Blx'xa.  6  GUI  &  J.  872.  The  decision 
In  94  Md.  waa  put  dlatincfly  and  exclosl vely 


upon  the  ground  that  the  debt  of  the  mort- 
gagor was  a  mere  personal  liability,  not 
relating  to  nor  affecting  the  omdlUon,  qual- 
ity, or  value  of  the  land;  and  that  perform- 
ance of  the^  covenant  would  at  once  devest 
the  eovenanWs  of  their  interest  In  the  land, 
BO  that  the  covenant  by  Its  very  nature  was 
Incapable  of  adhering  to  and  passing  with  the 
land.  But  the  taxes  and  gronnd  rent  here 
are  not  debts  of  the  mortgagor  at  all,  ex- 
cept aa  they  become  such  by  their  assump- 
ti<Hi  under  his  covenant,  and  the  performance 
of  that  covenant  for  their  payment  would  not 
devest  the  covenantee  of  Its  interest  In  the 
land,  but  would  enhance  its  value  aa  security 
for  the  mortgage  debt  by  extlnguiihlng,  to 
that  extent,  a  paramount  charge  upon  the 
land.  In  34  Md.  the  court  stated  that  privity 
of  estate  waa  a  fundamental  requisite  to  the 
right  of  recovery,  but  It  did  not  Intimate  any 
absence  of  such  privity.  It  did  set  torth 
the  particnlars  In  which  the  covenant  failed 
to  meet  the  requirements  of  the  law  in  or- 
der to  run  with  tiie  land,  and  the  Inference 
la  strong  that,  if  the  covenant  for  taxes  and 
Insurance  bad  been  tiie  subject  of  the  suit.  It 
would  have  been  enforced  agalnat  the  as- 
signee ot  the  mortgi^^r.  What  has  been 
said,  I  think,  sufflclentlr  anawera  the  first 
ground  taken  by  the  learaed  Judge  below, 
that  the  covenant  fw  taxea  and  gronnd  rent 
is  subordinate  to  and  collateral  with  the  cove- 
nant for  the  mortage  debt,  and  that.  If  the 
latter  cannot  run  with  Om  land,  neither  can 
tiie  former. 

The  second  ground  taken  by  the  court  be- 
low was  that  the  mortgage  had  been  extin- 
guished by  the  foreclosure  sale,  and  that  the 
vitally  of  an  the  covenants  had  been  neces- 
sarily destroyed  thereby.  The  authority  re- 
lied on  for  thia  position  is  Hltchcod^  r.  Mer- 
rick. 18  Wis.  861.  That  case  la  cited  In  1 
Jones.  Mortg.  I  77.  to  anataln  the  atatanent 
that  such  a  covenant  cannot  be  enforced  after 
the  debt  Is  discharged,  and  that  the  effect  vfi- 
on  the  covenant  la  the  same  whether  the  mnt- 
gngor  Toluntarlly  pa^  the  mwtgage  dd>t  or 
whether  It  Is  paid  by  tiie  mortgagee  buying 
In  the  mortgaged  premises  at  a  foredosnrs 
sale;  bat  It  la  manifest  in  either  caae  that 
full  payment  of  the  debt  Is  meant,  shice,  onlj 
after  full  payment,  the  mortgagee  could  have 
no  Interest  bi  or  right  under  the  covenant  the 
sole  purpose  of  which  was  to  protect  the  se- 
curity held  in  the  land  for  the  mortgage  debt 
But  here  the  mortgage  debt  has  not  been  paid, 
either  by  f oredosnre  or  by  voluntary  pf^mrat 
the  deficiency  after  foreclosure.  Tlie  Ull 
avers,  and  the  demurrer  admita,  that  Keecb, 
the  trastee  under  the  decree,  *'sold  the  mort- 
gaged premises  to  Allen  D.  Oratdifldd  for  tiis 
amn  of  seven  hundred  dollara,  which  amn  ms 
grossly  Inanffldent  to  pay  the  mortgage  d^" 
It  la,  therefore,  dear  that  the  an>ellant  could 
now  maintain  an  action  against  Blay  upon  his 
covenant  to  pay  the  mortgage  debt  and  that 
the  mortgage  la  not  extlngnUhed  as  a  result 
of  the  foreclosure  sale,  and  the  court  below 
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was,  therefore.  Incorrect  In  Btatli^,  as  it  did, 
tbat,  **if  effect  were  given  to  appellant's  con- 
tention. It  would  be  to  raise  a  aubordlnate 
coTenant  of  the  collateral  to  a  higher  position 
than  the  main  coTenant"  Neither  the  core- 
nant  to  pay  the  mortgage  debt  nor  flie  cove- 
nant to  pa;  the  ground  rent  and  taxes  baa 
lost  Its  vitality.  Both  are  still  In  existence, 
and  of  the  same  binding  force  now  as  before 
the  sale.  It  ma;  be  presumed  that  the  mort- 
gagor. Blay,  is  Insolvent,  or  the  appellant 
would  hare  resorted  to  hla  covenant  to  pay 
the  mortgage  debt,  but  Insolvency,  it  he  be 
Inaolvent,  ciumot  change  the  character  or  qual- 
ity of  the  covenant,  or  destroy  an  existing 
right  of  action  thereon.  Though  be  be  insol- 
vent to^y,  he  may  be  solvent  to-morrow, 
and  the  appellant  cannot  be  deprived  of  ita 
right  to  reduce  its  cause  of  action  to  Judg- 
ment, and  await  the  contingency  of  future 
realization.  II  tbat  covenant  be  enforceable 
now,  the  covenant  for  payment  of  ground  rent 
and  taxes  mnst  also  be  enforceable  now,  and 
If.  It  era-  bound  the  appellee  it  must  continue 
to'  bind  him  now.  Moreover,  an  examlnaticm 
of  the  case  of  Hitchcock  v.  Uerrick,  supra, 
sbowa  that  after  purchase  by  the  mtxigagee 
at  foreclosure  sale,  and  before  suit  brought  on 
the  covenant,  the  mortgagor  voluntarily  ];>aid 
the  deficiency.  The  mortgagee  was  after- 
wards obliged  to  redeem  the  premises,  which 
were  sold  for  certain  taxes  assessed  npon  them 
betweoi  the  execution  of  the  mortgage  and  the 
foreclosure  sale,  and  the  Wisconsin  court  held 
that  as  the  whole  mortgage  debt  was  paid, 
the  covenants  designed  for  Its  security  were 
gone.  It  does  not  appear  that  it  would  have 
so  held  if  the  whole  mortgage  debt  had  not 
been  paid.  But,  If  It  be  assumed  that  such 
would  have  been  held  by  tbat  court,  the  de- 
cisions elsewhere  upon  that  pc^  are  not  In 
aooord  with  that  view.  In  Lockwood  v.  Stu- 
devant,  6  Conn.  382,  It  was  held,  "Bven  where 
the  mortgage  debt  was  otlngulshed,  the  mort 
gage  still  remains  In  foicb  notwithstanding, 
and,  of  consequence,  the  covenants  to  secure 
that  title;"  and  In  White  v.  Whitney,  8  Mete. 
(Mass.)  81,  it  was  held  likewise,  Ghlef  Justice 
Shaw  saying  that  a  conveyance  of  an  equl^ 
of  redemption  is  of  an  estate  to  which  cove- 
nants real  can  be  annexed,  and  that,  where 
such  an  estate  is  conveyed,  and  the  grantor 
covenants  to  pay  off  and  discharge  the  mort- 
gage, and  does  so,  "stlU  tbe  covenants  in  fu- 
ture and  all  covenants  running  with  the  land 
continue  to  be  t^ratlve."  Article  16,  |  187, 
of  the  Code,  referred  to  by  tbe  drcnlt  court 
as  authorizing  a  personal  decree  against  the 
mortgagor  for  any  deficient  on  sale,  was  ob- 
viously enacted  to  ayokt  the  delay  and  expense 
Incident  to  a  separate  snlt  npon  the  covenant, 
and  the  remedy  Is  cumulative.  Thai  section 
can  in  no  manner  affect  the  question  whether 
the  covenant  runs  with  the  land,  or  whether  It 
la  extinguished  by  foreclosure  without  pay- 
ment in  full  of  the  mortgage  debt  In  Barron 
T.  Whiteside  (decided  In  this  conrt  Jnne  21, 
lae^  48  AU.  82S,  taxes  and  ground  lent  wen 


allowed  a  mortgagee,  under  a  similar  cor» 
nant  as  against  the  asrignee  of  a  mortgagM 
under  a  deed  of  trust  for  the  benefit  of  cred- 
itors; and,  while  that  case  Is  not  necessarily 
decisive  of  the  present  case,  I  think  the  prin- 
ciples by  which  we  were  there  controlled  lead 
naturally  to  the  conduslon  reached  here.  I 
am  Informed  that  there  has  not  been  uniform- 
ity of  opinion  npon  this  question  among  the 
members  of  the  supreme  bench  of  Baltimore 
city,  one  of  the  Judges  having  heretofore  de- 
cided adversely  to  the  views  expressed  by 
Jndge  Stoc&brldge,— a  case  In  all  respects  sim- 
ilar to  this,  except  that  there  the  bUl  alleged 
tbat  the  mortgaged  premises  were  insufficient 
In  value  to  satisfy  the  debt  should  foredosnre ' 
proceedings  be  taken,  and  that  plalntUTs  se- 
curity for  her  debt  had  been  Impaired  by  the 
wrongful  act  of  the  defendant  In  not  paytaig 
the  ground  rent  and  taxes,  ^e  alleged  In- 
suffldency  was  established  by  testimony,  and 
a  personal  decree  was  granted  for  tbe  amount 
of  the  taxes  and  ground  rent  which  defendant 
should  have  paid.  Here  the  insoffldency  is 
established,  not  by  testimony  of  market  value, 
but  as  the  result  of  actual  sale.  1  cannot  dis- 
criminate that  ease  fnnn  tUa  nptm  any  somid 
legal  principle. 

Tbe  court  holds  that  the  appellee  cannot 
be  made  responsible  to  tiie  appellant  for  the 
ground  rent  falling  due  Jnly  1,  1807,  because 
default  bad  been  previously  made  in  tbe  non- 
payment of  the  Installment  falling  due  Jan- 
uary 1,  1897,  and  because  on  tbat  default 
the  term  passed  out  of  the  aivellee  Into  the 
appellant  and  tbe  appellant  and  not  the  ap- 
pellee, was  liable  for  the  ground  rent;  and 
this  Is  held  to  be  the  necessary  result  of  the 
dedslon  In  Mayhew  v.  Hardesty,  8  Md.  479. 
But  that  was  a  case  In  which  the  assignee 
of  the  original  lessor  songbt  to  recover  un- 
der a  covenant  in  the  lease  (not  In  a  mort- 
gage) to  keep  up  the  Insurance  on  the  Im- 
provements on  the  demised  ivemlses  from 
Hardesty,  who  held  a  mortgage  thereon  from 
the  assignees  of  the  original  lessees,  alter 
default  made  by  Hardesty's  mortgagor,  and 
It  ires  held  that  though  Hardesty  had  never 
actually  entered,  yet  the  effect  ot  the  de- 
fault (as  between  Mayhew  and  Hardesty) 
was  to  paas  the  whole  legal  estate  to  Har- 
desty, and  that  he  thereby  became  liable  to 
Mayhew  on  the  real  covenants.  I  do  not  of 
course,  question  the  authority  ot  that  ded- 
slon; and  If  this  were  a  snlt  by  Hunting,  the 
original  lessor,  against  Robinson,  the  appel- 
lee, X  should  concede  that  the  appellant  and 
not  the  appellee,  was  liable  to  Hunting  for 
the  unpaid  ground  rent  accruing  aft^  default 
made  under  the  mortgage.  The  original  les- 
sor has  always  a  double  remedy,  for  his 
ground  rent  and  taxes,— one  founded  <» 
privity  of  contract  against  the  original  les- 
see; and  another  founded  on  privity  of  es- 
tate, against  him  In  whom,  from  time  to 
time,  the  term  may  be  vested,  for  such  de- 
fault as  occurs  during  bis  holding  of  the 
term.  But  I  cannot  pocelve  bow  It  follows 
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from  tubs  that  the  ippellAiit  cannot  recover 
firom  die  appellee,  under  the  appeUee's  own 
eoTouuit  In  the  mortgage,  gnmnd  rait  which 
accroed  dnilng  bla  occupation  and  en^yment 
€t  the  premliea.  The  fact  that  the  a^dlant 
bad  become  liable  to  HnnUng  under  the  cove- 
nant In  the  leaae  for  thli  very  gronnd  rent, 
only  by  reamn  of  the  Iweach  ot  the  a^^- 
lee'8  coTenant  In  the  mortgage  with  him  to 
pay  It,  should.  In  my  opinion,  be  a  strong 
reaaon  for  suatainJi^  Instead  of  destroying. 
Us  reoomrse  to  that  covenant  made  wltb  him 
a]«M^  and  for  Uie  ai/eei&c  poipose  of  ena- 
Ulng  him  to  recover  from  the  aivwllee  what 
he  ml|^  be  compelled  to  pay  Hunting  by 
reaaon  of  any  default  under  thA  lease.  The 
covenant  In  the  mortgage  was.  In  effect,  a 
covenant  of  Indemnity  against  appellant's 
liability  under  the  covenant  In  the  lease,  CMi- 
current  wltii  the  occupation  and  enjt^meut 
by  the  appellee  of  the  mortgaged  premises. 

If  It  was  In  accordance  with  sound  legal 
principles,  as  I  believe  It  was.  to  bold  in 
Richardson  v.  Railroad  Co.,  supra,  after  de- 
fault made  by  a  mortgagor,  where,  by  the 
terms  of  the  mortgage,  notice  was  required  to 
be  given  before  enforcing  the  remedy  for  de- 
fault, that  the  mortgagor  is'  nevertheless  en- 
titled to  maintain  an  action  of  ejectment 
against  those  relying  simply  on  the  mortgage, 
why  should  it  not  be  equally  In  accordance 
with  sound  legal  principles  to  maintain  the 
right  of  action  upon  the  mortgagor's  cove- 
nant in  this  mortgage  the  mortgagor,  not- 
withstanding the  default,  being  still  In  the 
possession  and  enjoyment  of  the  estate?  If 
the  mortgagor  In  possession  after  default  Is 
to  enjoy  the  privileges  of  ownership,  why 
should  he  not  also  bear  the  burden?  We 
said  In  Richardson's  Case:  "The  mortgagor, 
when  there  Is  a  covenant  for  redemise,  Is  re- 
garded, both  at  law  and  in  equity,  as  the 
substantial  owner  of  the  property;  and  If 
there  be  a  redemise  ot  the  property,  by  which 
the  legal  tiUe  and  right  to  poesesslra  are 
vested  in  the  mortgagor  until  default,  can 
there  be  any  reason  why  these  rights  can- 
not be  continued,  even  after  default,  by  agree- 
ment of  the  parties?"  Here  the  mortgagor, 
after  default;  by  tacit  agreement,  was  al- 
lowed to  continue  in  possession  until  another 
default  was  made,  and  could  have  maintain- 
ed ejectment  under  such  posseaslcai,  and  I 
am  unable  to  see  why  he  should  not  continue 
liable  to  the  appellant,  under  his  covenant 
with  him,  until  actually  dispossessed.  I 
think  the  decree  should  be  reversed,  and  the 
cauae  be  remanded  for  further  iffoceedlngs. 


(M  Hd.  s») 

HAWLEY  DOWN-DRAET  FUBNAGO  CO.  v. 

HOOPER  etal. 
<OouEt  of  Appeals  of  Maryland.   Jan.  9,  1900.) 

CONTRACT  FOR  FURNACES— ACTION  FOR 

PRICE— EVIDENCE— AOENCT. 
L,  Where  plaintiff  agreed  to  put  in  fomaces 
with  a  goaraaty  that  tney  ahoula  make  a  certain 


BBPOETBB.  QU. 

saving  in  fad,  plaintiff  to  take  them  out  If 
they  faOed  to  do  as  guarantied,  evidence  tliat 
defendants  offered  to  make  part  payment,  based 
on  8  smaller  saving  in  fuel,  is  not  admissible  in 
action  for  breach  of  agreement  to  pay  the  cut- 
tract  pricey  there  having  been  no  aee^>tanee  ot 
the  furnaces,  and  the  offer  having  beei  reject* 
ed. 

2.  Contract  to  pnt  In  (ranaees,  mezdy  goar- 
antytng  that  there  should  be  a  certain  saving  hi 
cost  of  fuel,  and  being  silent  as  to  how  ^e  sav- 
ing should  be  ascertained,  evidence  of  a  con- 
temporaneous verbal  und^vtaodiDg  that  th«to 
should  be  a  test  of  a  cNtaln  Icind,  is  admlssiUc^ 
It  not  interfering  with  the  -writlDg. 

3.  Plaintiff,  having  agreed  to  pot  In  furnaces 
with  a  guaranty  that  they  should  make  a  certain 
saving  in  cost  of  fuel,  made  tests  which  did  not 
show  such  saving.  Desiring  to  change  a  hridt 
arch  under  the  furnaces,  and  malte  another  teat, 
defendant  said  that  whatever  "arrangements^ 

Elaintiff  made  with  the  assistant  manager  would 
e  satisfactory.  HM,  tbat  this  did  not  conter 
anthority  on  such  nanoger  to  anee  that  nieh 
test  Rhonld  be  binding  and  eondnsive. 

Appeal  fnmi  anperlor  court  of  Balttanon 
dty;  Albert  Bltchle^  Judge. 

ActkA  the  Hawl^  Down-Draft  IPwe- 
uace  Company  against  William  B.  Hooper  A 
Sons.  Judgment  for  defuidanta.  PlalntUU 
appeal  Affirmed. 

Argued  before  Mi^BRBY.  a  J.,  and 
BRI800K,  BOYD,  FOWLER,  and  SCHMUCK- 
KR,  JJ. 

Jos.  a  France  and  J.  Kemp  Bartlett,  Jr.. 
for  appellants.  Thos.  M.  tjiwIiuti  and  Frank 
Gosnell,  t<x  appellees. 

PAGE,  J.  This  ^ipeal  la  from  a  Judgment 
ct  the  loww  court  In  favor  of  the  i^ipellees 
In  a  suit  brought  by  the  appellants  for  an 
alleged  breach  of  contract  On  the  23d  of 
April,  1806,  the  plaintiffs  offered  hi  wrltl^ 
to  furnish  the  d^endanta,  for  ttielr  water- 
tube  boUera  in  use  at  Ueadow  MlUfl,  two 
Hawlcgr  dowQ'^lraft  fnmacea,  for  the  sum  ot 
9li400.  The  maa<»a7  work  In  removing  and 
replacing  necessary  brldcwt^  was  to  be 
done  by  the  defendants,  and  the  plaln'tlffa  to 
fumlah  all  other  work  and  materials.  The 
contract  contianed  tiie  f(^owIng  guaranty, 
via.;  "(1)  To  prevent  at  least  95  per  cent,  <tf 
the  amoke^  burning  any  grade  ot  bltumlnoni 

coal.   (2)  To  increase  capadt?  of  boiler  

per  c&it.  over  the  rating.  (S)  Burning  bitu- 
minoua  coal,  will  save  12  per  cent  in  cost  of 
fuel  over  pres^it  method  of  making  ateam, 
using  same  coal  Terms  in  three  equal  pay- 
ments: Firsts  30  days  from  fulflUment  ot 
contract,  balance  In  60  and  90  days.  Should 
our  furnaces  fail  to  do  as  guarantied,  we 
hereby  agree  to  remove  them,  and  replace 
the  former  '  setting,  at  our  expense.  Tills 
contract  was  duly  accepted  in  writing  by  the 
defendants,  and  by  the  middle  of  the  follow- 
ing July  the  furnaces  had  been  Installed,  and 
put  in  use.  The  first  test  of  them  was  made 
on  the  21st  and  22d  day  of  August  following. 
Four  boilers  were  employed.  Two  with  tbfe 
Hawley  furnaces  and  two  without  them  were 
alternately  run,  and  a  comparison  was  made 
as  to  the  amount  of  coal  and  water  consumed 
in  each  pair.  By  this  teat  the  economy  In 
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teTor  of  the  Hawley  fornacw  -wu  a  little 
orer  9  per  centum,  and  therefore  under  the 
■avlng  called  for  by  tbe  contract  The  gag' 
geetJon  was  then  made  that  the  failure  to- get 
the  required  percentage  was  dae  to  the  me 
of  tbe  "Westlngboase  Loop,"  and  thereTipbn 
that  waa  remoTed,  -  and  another  teat  was 
made  on  the  7th  and  8tb  of  June,  1897.  Thla 
showed  an  economy  of  only  6  per  centnm. 
Sabsetinently  the  vice  incident  of  the  plain- 
tiff corporation  said  to  Mr.  James  E.  Hooper 
that  "be  wanted  to  make  a  change  In  tbe 
tHi^  ardi  uoder  tbe  Hawley  fomacee,  and 
waa  sore,  when  the  arch  was  changed,  it 
woold  give  the  guarantied  economy."  There- 
upon tbe  arch  was  changed,  and,  with  the 
consoit  of  the  defendants,  a  third  test  was 
made  by  Prof.  (3eer.  As  to  the  circumstan- 
ces connected  with  this  test,  Its  effldeacy  and 
accuracy,  there  was  mtich  conflict  In  the  erl- 
dence.  The  plaintiffs  insist  that  the  proof 
shows  that  It  was  agreed  by  both  parties 
that  it  should  be  final,  that  it  waa  sklilfolly 
and  accurately  made,  and  tttat  It  prored  an 
economy  of  over  12  per  cent  In  favor  of  the 
Hawley  furnaces.  The  defendants,  however, 
denied  all  of  this,  and  offered  evld^ce  to 
sustain  their  denial,  and  to  prove  that  it  was 
not  properly  conducted,  that  it  was  not  anch 
a  test  as  was  contemplated  by  the  contract 
or  by  tbe  parties,  and  that  it  had  not  been 
agreed  that  its  results  should  be  accepted  as 
a  final  detmntnation  of  the  matter.  On  the 
11th  day  of  Septemba*,  1867,  tbe  defendants 
wrote  to  the  plaintiffs,  asking  them  to  re- 
move the  furnaces;  an^  upon  their  failure  to 
do  BO,  they  were  taken  out  by  tha  defend- 
ants. *  Thereupon  Oils  suit  waa  brought  and* 
ftM  verdict  and  Judgment  being  agiUnat  them, 
they  have  appealed  to  this  court 

A.t  the  trial  the-  wltncM  Tick,  having  given 
testimony  aa  to  the  cmtract  and  the  several 
tests,  further  testified  that  In  the  spring  of 
1897  he  bad  had  a  conversation  with  Mr. 
James  R  Hooper,  a  member  ot  the  defmdant 
corporation,  in  which  Mr.  Hooper  had  said 
tbat  he  had  "made  some  testa  by  evaporating 
the  water,  w^bing  the  water  and  coal,"  ta 
tbe  same  way  the  plaintiffs  had  made  them, 
and  that  the  economy  waa  about  6.6  per 
cent,  and  that  at  the  ttane  of  this  interview 
there  had  been  "no  threats  or  reference  to 
Utlgatton,**  etc.  He  waa  then  asked  by  the 
counsel  for  the  plaintiffs  whether  "at  this 
conversation"  Mr.  Hooper  m&de  "any  offw 
for  the  furnaces  as  they  then  stood."  To  the 
refusal  of  tbe  court  to  allow  thla  question  to 
be  put  on  the  objection  of  the  defendants' 
counsel,  the  plaintiffs  reserved  their  first  ex- 
ertion. Before  the  court  had  ruled  upon  the 
objection,  the  plaintiff^  counsel  stated  that 
the  qoestlott  waa  aaked  for  the  purpose  of 
showing— First  "an  acceptance  for  which  re* 
eovery  could  be  bad  under  the  quantum  mer- 
olt";  and,  second,  that  "tbe  defendants  bad 
recognised  the  propriety  of  the  method  ct  the 
plaintiffs*  first  test  by  offering  to  pay  for  tSie 
furnaces  at  a  figure  based  upon  the  economy 


showed  by  said  test,  to  wit  one  thousand 
dollars,  which  proposition  was  rejected  by 
ptalntlffa  they  saying  they  would  rather 
spend  the  difference  in  determining  what  the 
mistake  was."  At  the  time  when  this  testi- 
mony was  offered  there  had  been  no  evidence 
tending  to  show  an  acceptance  on  the  part  of 
the  defendants.  The  furnaces  were,  it  is  true, 
In  the  possession  of  the  defendants,  but  they 
held  th«n  only  provisionally;  that  is,  subject 
to  tbe  conditions  of  the  guaranty.  0ntll 
these  cfrndltiona  had  been  compiled  with, 
there  was  no  obligation  to  accept  and,  If  the 
furnaces  failed  "to  do  aa  guarantied,  by  the 
terms  of  the  contract  Itself  the  plaintiffs  were 
bound  to  remove  them,  and  replace  the  for- 
mer  setting  at  their  own  expense.  Tbe  pro- 
posed proof  had  no  tendency  In  Itself  to  prove 
an  acceptance,  and  no  offer  waa  made  to 
subsequently  establish  It  In  fact,  so  tar 
from  making  such  an  offer,  the  statement  of 
the  plalntiffiB*  cotmsel  shows  that  If  Ur. 
Hooper  did  actually  propose  to  pay  for  the 
furnaces  at  a  figure  based  upon  tbe  economy 
showed  by  the  test  the  plaintiffs  rejected 
the  proposltkm  with  the  statement  that,  rath- 
er than  acc^t  they  would  spend  tbe  dif- 
ference In  determining  what  the  mistake 
was.  Under  these  circumstances  It  Is  dlfil- 
cult  to  percdve  how  It  could  affect  any  of 
tbe  Issues  <rf  the  case,  if  sudi  an  offer  had 
been  made  by  Mr.  Hooper.  It  was  certainly 
quite  Immaterial  to  tiie  rights  of  tiie  defend- 
ants whether  he  recognized  the  propriety  of 
the  method  of  tbe  first  test  or  not  Tbe  re- 
sult as  shown  by  that  test  was  unfavorable 
to  the  plaintiffs.  They  had  not  shown  a  suf- 
ficient degree  of  eccmomy.  If  the  recognition 
of  y£t.  Ho<^>er  bound  his  firm,  the  only  effect 
of  ft  was  to  absolve  the  defendante  fr<»n  fur- 
ther liability  under  the  contract,  and  to  Im- 
pose on  the  plaintiffs  the  duty  of  removing 
the  furnaces;  or,  If  the  defendants  thought 
the  test  insufflcient  they  could.  If  they  chose, 
have  a  second  test  to  which  the  plalntifh 
would  not  properly  object,  the  first  test  hav- 
ing resulted  so  detrimentally  to  tbgm.  In 
any  aspect  of  the  case,  the  evidence  was  In- 
admissible, and  properly  rejected  Ow 
court 

The  second  and  third  exceptions  present  the 
same  questions,  and  may  be  considered  to- 
gether. They  question  the  correctness  of  tbe 
action  of  the  court  In  permitting  evidence  to 
go  to  the  Jury  tending  to  prove  that  therie  bad 
been  a  contemporaneous  verbal  tmderstand- 
Ing  between  the  parties  as  to  the  test  to  be 
made  In  determining  whether  the  guaranty 
had  been  fully  met  Mr.  WilHam  B.  Hooper 
testified  that  It  was  understood  that  the  test 
was  "not  to  be  a  sdentlflc  test,"  but  one  by 
which  '*the  coal  consumed  In  the  furnaces 
before  the  Hawley  furnace  was  put  in"  should 
be  compared  "with  the  coal  consumed  after 
the  Hawley  furnace  was  put  in."  Mr.  James 
B.  Hooper  testified  that  It  was  agreed  there 
should  be  "an  ordinary  everyday  comparative 
test,  measured  by  tbe  numb^  of  taam  ot  coal 
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consumed  by  oar  boiler  that  went  In  before 
u  compared  with  what  went  In  af  terwaTda." 
We  have  seen  that  Beveral  tests  were  actually 
made.  The  first  two  w^  "eTapoiatire  tests^" 
as  referred  to  In  the  evidence.  The  two  boil- 
ers with  the  Hawley  furnaces  were  separated 
from  the  two  others.  All  the  water  and  coal 
were  carefully  weighed  and  measured,  and 
the  result  was  arrived  at  by  comparing  the 
quantities  respectively  nsed  in  each  battery. 
There  was  also  a  test  made  by^  the  defend- 
ants, which  consisted  In  keeping  a  record  of 
the  quantity  of  coal  consumed  In  each  pair  of 
furnaces,  and,  after  the  lapse  of  some  time, 
making  comparisons  of  the  cost  of  the  coal 
consumed  In  each.  This,  It  may  be  presumed, 
was  the  "ordinary  everyday  comparative  testf' 
to  which  the  Hoopers  refer  In  their  testlmtmy. 
Finally,  there  was  also  the  test  made  by  Prof. 
Gteer;  and.  Inasmuch  as  he  says  It  was  "con- 
ducted according  to  the  standard  method  of 
starting  and  sti^ping  recommended  by  the 
American  Society  and  Mechanical  Engineer's 
Committee,"  It  may  fairly  be  regarded  as  the 
"sdentlflc  test"  The  results  of  this— the  last 
test  that  was  mad»— showed  an  economy  In 
favor  of  the  Hawley  (umaee  of  over  12  per 
cent,  while  by  all  of  the  other  tests  there 
was  a  failure  to  meet  the  requirements  of  the 
contract.  Moreover,  the  plaintiffs'  witness 
yick  had  testified  that  It  was  verbally  un- 
derstood between  the  parties  that  the  test 
was  to  be  "a  practical  one,"  and  there  was 
other  evidence  to  show  that  Prof.  Oeer's 
scientific  test  was  "simply"  a  practical  one. 
,  Which  of  these  tests,  with  their  divergent 
results,  was  the  Jury  to  determine  upon  as  the 
proper  one?  The  contract  as  written,  threw 
no  light  upon  the  question.  It  contained  the 
guaranty.  In  plain  terms,  that  the  Hawley 
furnace,  "burning  bituminous  coal,  will  save 
12  p»  cent  in  cost  of  fuel  over  i^esent 
method  of  making  steam,  nslng  same  coal"; 
but  as  to  how  the  saving  should  be  ascertain- 
ed It  was  absolutely  silent  The  method  of 
testing  was  In  fact  entirely  outside  the  writ- 
ten contract,  for.  If  the  plaintiffs  showed  to  the 
satisfaction  of  the  Jury  that  there  was  In  fact 
a  saving  of  12  per  c^t  according  to  the 
terms  of  the  writing,  It  would  be  quite  Im- 
material by  what  test  tiie  saving  was  as- 
certained and  meastired.  So  that  tbere  would 
be  no  lut&terence  with  the  writing  If  It 
should  be  proved  there  was  a  contempora- 
neous verbal  understanding  that  there  should 
be  a  test  of  a  particular  kind.  This  case, 
therefore.  Is  dearly  within  the  ruling  in  Bass- 
hor  V.  Forbes,  86  Md.  166,  where  this  court 
said:  "It  Is  well  settled  by  the  most  unques- 
tionable authorities  that  proof  Is  admissible 
of  any  collateral  parol  agreement  or  Independ- 
.ent  fact  which  does  not  Interfere  vrlth  the 
;  terms  of  the  written  contract,  tiiongh  It  may 
,r^te  to  the  same  subject-matter;  and  wheth- 
er such  collateral  agre^ent  was  made,  or 
Independent  fact  occurred,  contemporaneoudy 
with,  or  as  prellmlnaiy  to,  the  main  contract 
In  writing,  is  quite  Immaterial "  The  counsel 


for  the  plalntUts  contended  that  this  w^- 
settled  principle  should  not  be  made  to  apply 
In  this  caose,  becanse,  if  the  testimony  of  the 
Hoopers  was  allowed  to  go  to  the  Jury,  and 
was  believed  by  them.  It  wonld  have  the 
effect  of  so  enlarging  the  guaranty  as  writ- 
ten In  the  contract  as  to  make  It  In  fact  a 
guaranty  of  the  saving  according  to  the  de- 
fmdonts*  method  of  using  sad  measuring  the 
coal.  The  same  objection  could  have  been 
made  upcoi  the  Oieory  of  the  counsel.  If  the 
evidence  offered  had  been  to  establldi  a  ver- 
bal agreement  for  a  practical,  or  an  evapora- 
tive, or  a  scientific,  or  any  otbee  test  But, 
no  matter  what  the  tost  was,  tiie  Jory  must  be 
satisfied  that  there  was  In  fact  a  saving  of 
12  per  cent  in  the  cost  of  coal,  before  they 
could  find  their  verdict  for  the  plaintiffs. 
Even  if  they  believed  that  tiie  parties  had 
agreed  to  have  an  "ordinary  everyday  com- 
parative test,"  It  would  still  be  their  duty  to 
Inquire  whether  the  test  that  was  actoally 
made  was  sufficiently  accurate  to  enable  them 
to  find  with  reasonable  certainty  whetius- 
ibere  had  beem  an  actual  saving  as  required 
by  the  wrltt^  contract  The  cases  cited  by 
the  plaintiffs'  counsel  do  not  sustain  their 
contention.  In  Daggett  v.  Johnson,  49  Yt. 
346,  the  written  contract  was,  "I  agree  to  pay 
you  If  satisfied  with  the  pan&"  It  la  per- 
fectiy  clear  that  with  a  contract  like  that  It 
Is  not  admissible  to  offer  evidence  of  a  ver- 
bal agreement  that  ttie  pans  were  to  be  "of  a 
particular  form,"  to  be  **nsed  In  a  particular 
manner,  and  applied  to  a  particular  teat" 
The  court  held  that  such  proof  would  tend 
to  diange  the  written  contract  from  an  agree- 
ment to  pay  If  the  buyer  was  satisfied  vrith 
the  pans  to  a  promise  dependent  upon  the 
shape  of  the  pans  and  the  uses  and  tests  to 
which  they  might  be  put 'and  a^^led.  So, 
In  Exhaust  Ventilator  Go.  v.  Chicago,  M.  & 
St  P.  Ry.  Oa,  69  Wis.  4&4.  84  N.  W.  S09,  the 
machinery  was  purchased  "on  approvaL"  It 
was  held  Inadmissible  to  show  a  verbal  agree- 
ment "as  to  a  particular  mode  of  testing  the 
same."  The  case  of  Seiti  r.  Machine  Co.,  141 
V.  S.  510,  12  Snp.  Ct  46.  35  I..  Ed.  887.  is 
In  fuU  accord  with  what  we  have  said.  There 
the  suit  was  to  recover  on  a  wrlttoi  contract 
for  tiie  sale  of  a  machhie.  .  The  defense  was 
the  breach  of  an  alleged  verbal  warranty  that 
the  machine  should  be  fit  to  accomplish  a 
certiain  result,  but  It  was  held  that,  "to 
admit  proof  of  such  an  engagement  1^  pand 
would  be  to  add  another  term  to  the  written 
-contract  cmitraTy  to  the  settled  and  salntsiy 
rule  upon  tbat  subject"  In  the  case  with 
which  we  axe  now  dealing  we  have  sera 
■ttiat  the  effect  of  the  ertdeoce  objected  to  can- 
not add  to  or  take  anything  from  the  writ- 
ten contract  but  <»i^  tends  to  estaUlsh  "the 
existence  of  a  separate  oral  agreement  as  to 
a  matttf  on  which  the  written  contract  la 
silent  and  wlddt  Is  not  Inconristent  with  Its 
toms."  Id.  niere  was  no  error,  therefore. 
In  the  rulings  set  out  In  these  two  ^ceptions. 
Tbc  fourth  and  but  sxcq^tton  brings  in  re- 


Digitized  by 


Google 


LEWIB  T.  TAFMAX. 


459 


Tlew  tbe  sereral  Instmctlaiu  d  the  court 
Two  pnyen  w»«  granted  on  bduUf  of  the 
plaintiffs,  and  three  for  the  defendants,  be- 
ing their  first,  third,  and  sixth.  The  objec- 
tion to  the  first  prayer  of  the  defendants  Is 
becaose,  as  the  plaintiffs'  counsel  Insists,  It 
directs  that  the  saving  of  ooal  was  to  be 
meaaored  "by  comparing  the  combined  coal 
consumption  of  the  two  batteries  after  the 
change  In  one  of  them  with  the  combined 
consumption  before  such  change,"  whereas 
the  proper  method  was  "by  comparing  a  batp 
tory  ot  boilers  equipped  with  the  Hawley  fur- 
naces and  a  similar  battery  not  so  equipped." 
But  we  do  not  think  that  crtticism  is  based 
Qpon  a  correct  construction  of  the  terms  of 
the  prayer.  The  Jury  are  distinctly  Instruct- 
ed that  there  can  be  no  recovery,  if  they  shall 
find  "that,  after  a  fair,  practical  test  of  said 
furnaces,  It  was  demonstrated  that  the  de- 
fendants were  not  saved  twelve  per  centnm 
In  cost  of  fuel  as  against  tii^  two  ciA  tat- 
nacea,  which  were  removed  for  the  purpose 
of  placing  the  plalntlfts'  fomaces  at  the  Mead- 
ow MHU"  etc.;  thus  dearly  stating  that  the 
saving  was  to  be  meaanred  by  comparing  a 
battery  of  boilers  equipped  with  the  Hawley 
tomace  with  the  same  battery  before  the 
diange  was  made.  In  addlti<m  to  this,  this 
prayer  was  granted  In  connection  with  the 
plalntlflV  first  prayer,  by  which  tbe  Jury 
were  told  "that  ttie  plaintiffs  were  iMund  only 
to  produce  a  twelve  per  centnm  economy  ctf 
eoosnmption  in  the  battery  of  bcdlers  to  which 
the  Hawley  furnaces  were  affixed,  as  com- 
pared with  the  same  or  a  similar  battery  or 
pair,  having  the  fixmer  style  of  fumacea." 

There  was  no  error  In  granting  the  de- 
fendants' third  prayer.  The  plaintiffs  were 
bound  to  make  out  th^r  case  by  a  preponder^ 
ance  of  evidence.  I^mbhelmar  t.  Naill,  88 
Md.  181,  40  All.  888. 

The  sixth  prayer  of  tbe  defoidants  present- 
ed two  propositions:  First,  that  there  was  no 
legally  snfflclent  evidence  of  an  agreement 
that  the  third,"  or  Qeer,  test  should  be  final, 
and  binding  on  the  defendants;  and,  second, 
that,  If  there  was,  such  agreement  was  with- 
out consideration,  and  void.  The  evidence 
relied  on  by  the  plaintiffs  Is  to  be  found  In 
the  conversations  of  Bleyer  with  ^lUam  EL 
Hooper,  who  was  not  a  member  of  the  d^ 
fendant  firm,  and  was  connected  with  Its  af- 
fairs only  as  assistant  of  his  father,  James 
B.  Hooper,  one  of  the  defendants,  and  the 
general  manager  of  Meadow  MiUs.  In  the 
absence  of  proof  showing  what  his  general 
authority  was,  it  cannot  be  contoided  (and  it 
is  not)  tiiat  a  mere  assiatant  of  a  general 
manager  has  power  to  make  any  contract  for 
the  concern.  But  it  Is  Insisted  that  his  ao- 
Qiorlty  to  make  this  specific  agreement  was 
conferred  by  James  E.  Hooper  in  the  course 
of  his  conversation  with  Bleyer.  Vlck's  ac- 
count of  this  was  that  Bleyer  said  to  Mr. 
James  B.  Hooper  that  he  (Bleyer)  deslfed  to 
change  the  arch,  and  make  a  new  trial,— "a 
final  effort,  <me  more  ^ort,**— to  see  "If  It 


would  not  come  tip  to  •the  guaranty,  or  the 
furnace  would  be  taken  out";  and  Hooper 
replied,  "Qo  out  there  [Meadow  MUla]  and 
whatever  arrangements  we  [the  plaintiffs] 
made  with  his  son  would  be  satisfactory  to 
hUj."  Bleyer's  statement  Is  not  subitantial- 
ly  different  The  purpwt  of  the  whole  mat- 
ter seems  to  be  that  Bleyer  desired'  to  have  a 
further  test,  and,  with  a  view  of  securing  it, 
he  visited  a  member  of  the  defendant  firm, 
who,  after  he  had  given  his  consent  tliat  a 
new  trial  of  the  fnmaces  shoald  be  made, 
told  Mr.  BleyCr  to  see  the  assistant  manager, 
and  be  would  make  "all  arrangements  with 
him."  The  "arrangements"  here  referred  to 
are  such  as  would  be  necessary  In  removing 
the  arch,  and  nmning  the  batteries  so  that 
comparisons  could  be  made.  It  will  require 
an  unreasonably  strained  construction  to  Int 
terpret  the  word  In  its  connection  and  under 
the  circumstances  of  the  case  to  mean  that  it 
conferred,  or  was  Intended  to  confer,  author- 
ity iq>on  the  asalstant  manager  to  make  a 
contract  binding  on  the  defendants  that  the 
trial  or  test  about  to  be  made  should  be  final, 
and  conclusive  upon  all  parties.  We  do  not 
think,  ther^ore,  that  there  was  any  evidence 
in  the  case  legally  sufficient  to  establish  such 
an  agreement.  It  is  not  necessary  to  examine 
the  second  proposition,  for,  whatever  may 
be  said  concerhlng  It  inasmuch  as  the  prayer 
contains  ait  least  one  sufficient  reason  for  the 
conclusions  wUlch  It  announces,  it  Is  Inmia- 
terlal  whether  or  not  there  may  be  others. 
From  what  has  beoi  said  It  follows  that  the 
judgment  most  be  afltrmed.  Jndgment  adBrm- 
ed. 


90  Md.  2»4) 

LBWIS  V.  TAPMAN. 

(Court  of  Appeals  of  Maryland.   Jan.  0,  tOOO.) 

BRSACH  OF  PROIQSB— STATUTB  OP  rBAUXM* 
BVIDBNCB-INSTRUCTIONS— AF- 
PBAL-RSOOBD. 

1.  A  contract  to  many  Is  not  within  the  statute 
of  fraads,  rcqnirlng  "any  agreement"  not  to  be 
performed  within  a  year  to  be  in  writing. 

2.  Anj-  error  in  permltttng  questions  to  be  pat 
will  not  Justify  reversal,  It  not  beins  shown  hy 
the  record  that  they  were  answered. 

8.  It  may  be  shown  by  the  testimony  of  idaln- 
tiS,  la  an  aetiui  for  breach  of  contract  to  mar- 
ry, that  she  had  commnnlcated  to  her  fandty  the 
uct  of  her  engagement  to  defendant 

4.  Brldmce  to  throw  discredit  on  the  diarac- 
tST  of  [daintlff's  mother,  and  therebj  to  show  the 
social  deeradatlon  of  uaintifl,  la  not  admissible 
In  an  action  for  breach  of  contract  of  marriage, 

Slaintlff  having  no  connection  with  the  miscon' 
net,  and  defendant  not  having  1>een  Induced  to 
make  the  promise  by  misrepresentation  or  willful 
suppression  of  the  facta. 

5.  Thoagb  construction  of  a  contract  to  many, 
evidenced  In  part  by  letters,  and  in  part  by  parol, 
Is  for  the  Jury,  admission  of  testimony  of  plain- 
tiff, In  action  for  breadi  of  the  contract  that 
she  "anpposed"  a  phrase  In  one  of  defendant's 
letters  to  her  had  referenoe  to  getting  manled. 
Is  harmless. 

8.  Hist  evidence  might  have  been  offered  la 
chief  is  not  raousA  to  exdnde  It  when  offmd 
In  rebuttar. 

7.  IntrodnctioQ  of  a  letter  written  after  the 
action  was  begun,  though  solely  to  emtradict  de- 
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fendant.  Is  not  error  becanse  he  was  not  first 
shown  it  and  asked  In  regard  to  it,  he  having 
snbaeoaently  been  recalled)  and  after  liui>ectioQ 
denied  its  antbentlcily. 

8.  Rejection  ot  a  prayer  for  instrnction  cannot 
be  reviewed,  where  no  exception  was  preservGd 
Ibereto. 

9.  Under  Code,  art  S,  f  9,  objection  that  a 
waTer  for  lostmctfon  which  was  granted  wrong- 
iT  assumed  that  there  was  erldrawe  from  which 
the  Jury  could  infer  a  certain  fact,  cannot  be  con- 
sidered on  appeal,  the  record  not  showing  that  it 
was  made  in  the  court  below  or  passed  on  b7  it. 

10.  Defendant  harlng  dedared  that  be  would 
not  carry  ont  a  contract  to  marry,  snit  can  be 
tNTonght  on  it,  though  the  time  within  which  It 
was  to  have  been  performed  lias  not  expired. 

11.  A  contract  to  marry  on  the  occorrence  of  as 
event  la  valid. 

12.  Error  in  an  instmction  favorable  to  the  dfr* 
feated  party,  and  which  he  asked  to  have  given, 
ii  not  groand  for  reversal. 

Appeal  from  drcult  court,  Wicomico  conntr; 
Henry  Pa«€^  O.  and  Charles  F.  BMland, 
A.  J. 

Acdon  by  Emma  Tapman  against  Hiram  J. 
Lewis.  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

Argued  before  Hc^EiRBY,  GL  J.,  and 
8CHMTT0KEB,  FBARCB,  and  FOWLEB,  JJ. 

A.  P.  Barnes.  Joshoa.  W.  MQeo.  H.  L.  D. 
Stanfcnrd,  and  Toadvlne  A  BeU,  for  an>dlAnt 
Charles  O.  Melrln,  James  B.  EU^ood,  and  Q. 
Orler  Ratdlfl,.  f  ot  appellee. 

McSHSRRT,  O.  J.  This  is  a  snlt  to  recov- 
er damages  for  a'  breach  of  promise  to  marry. 
That  there  was  an  agreement,  of  smne  sort, 
between  the  plaintiff  and  defendant  to  marry, 
is  certain,  bat  whethw  that  agreement  waa 
absolute  or  conditional  Is  one  of  the  gnmnds 
of  contenti(8i.  It  Is  insisted  by  the  plaintiff 
that  the  defendant  ogreeA  to  marry  her  with- 
in three  years  from  a  designated  date;  whiles 
upon  the  other  hand,  it  Is  alleged  by  the  de- 
fendant that  his  promise  was  conditional,  and 
that  in  no  ev^t  was  the  promise  set  up  by 
the  plaintiff  to  be  foIflUed  until  the  expiration 
of  three  years  from  the  time  it  was  made. 
We  need  not,  thot^h  It  would  be  quite  enters 
talning  If  we  did,  refer  to  the  evidence  bear- 
ing on  these  controverted  Issues  of  fact,  and 
we  need  not  refer  to  it,  because  the  legal 
questions  Involved  can  be  disposed  of  without 
quoting  from  the  testimony.  There  is  an  In- 
quiry suggested  at  the  very  threshold,  and 
arising  for  the  first  time  In  Maryland,  that 
may  as  well  be  considered  and  settled  at  once. 
Upon  the  assumption  that  the  contract  to  mar-> 
ry  was  In  fact  made  with  a  stipulation  that 
it  was  not  to  be  solemnized  until  after  the  ex- 
piration of  three  years,  does  It  fall  within  that 
clause  of  the  fourth  section  of  the  statute  of 
frauds,  which  prohibits  any  action  from  being 
brought  upon  an  agreement  not  to  be  perform- 
ed within  a  year,  unless  the  agreement  be  re- 
duced to  writing  and  be  signed  by  the  parly 
to  be  charged  therewith?  This  is  the  ques- 
tion which  the  rejected  pr^er  Interposed  by 
the  defendant,  at  the  cioee  of  the  case  made 
by  the  plaintiff,  and  set  forth  In  tbe  ninth  bill 
«f  exc^tiona,  presenta, 


A  contract  to  marry  was  treated  at  common 
law,  wo  Bbudutone  states  (Book  1,  p.  433).  *1b 
no  other  light  than  aa  a  cItQ  ctmbsct*';  but 
tt  ia  In  reality  Rxnetliliig  mm.  Qnestloiia  z»> 
latlng  to  marriage  were,  tnm'A  very  lemoto 
period,  cognizable  only  In  the  eodeslastical 
courts,  which  had  no  snthorlty  to  award  dam- 
ages, but  Imposed  cengnrea,  aa  vis  sunxKed. 
fOT  the  welfare  of  the  aonl.  It  la  cnrlona  and 
interesting  to  trace  the  conflicts  between  these 
courts  and  the  commonJaw  courts,  and.  In  a 
measure,  the  oonrt  ot  chancray,  In  the  efforts 
of  the  last-named  tribunate  to  opand  their 
jurisdtctlm,  and  correspwidlngly  to  restrict 
that  of  the  former,  over  these  contracts.  This 
opansion  graduaUy  grew  ontil  the  Uat  rem- 
nant of  the  ecclesiastical  eomV»  JnrisdicUon 
waa  aw^t  away  by  20  &  21  Vict  a  85,  ex- 
oept  as  to  the  granting  of  licenses.  Aa  the 
ecclesiastical  courts  formerly  possessed  sole 
authority  In  questions  relating  to  marriage 
(this  waa  conceded  by  Lord  Chief  Justice 
Taughan,  1  Cart  288),  btk  aa  they  had  no 
power  in  cases  of  a  breach  of  promise  other 
than  to  decree  a  performance  of  the  marriage 
(4  Bac  Abr.  tit.  "Marriage  and  Divorce,"  530), 
which  Jurisdiction  was  taken  away  by  26  Gea 
2,  c.  83,  the  common-law  courts,  after  tbe 
adoption  of  the  statute  of  frauds,  hi  16761,  be- 
gan to  entertain  civil  actions  for  a  breach  of 
a  contract  per  verba  de  fntnro,  and  that  juris- 
diction. Lord  Chief  Justice  Raymond  obeerred 
in  1783,  "waa  a  point  not  to  be  diluted." 
Holt  y.  Clarendeux,  2  Stiai^e,  087.  After 
considerable  dlseussion,  tt  was  finally  adjudge 
ed  that  the  two  courts  could  not  act  concur^ 
rently,  but  that,  If  an  appeal  were  had  to  the 
ecclesiastical  court  to  compel  a  performance, 
the  common-law  courts  could  not  hear  a  suit 
for  damages,  and  so  e  converso.  The  suit  at 
common  law  was  at  first  greatly  opposed,  be- 
cause the  party  had  bis  remedy  in  the  spfait^ 
ual  court.  But,  notwitlistanding  this,  it  was 
resolved  tbe  party  bad  his  election  of  either 
remedy,  and  that  by  bringing  an  actioa  at 
common  law  the  remedy  hi  the  sph-ltual  court 
was  waived  and  released;  "fw  now,"  as  re- 
marked by  Lord  Chief  Justice  Holt,  "In  lien 
of  performance  of  the  contract  he  shall  re- 
cover damages."  Collins  v.  Jessot,  Holt,  468. 
In  anotbo*  particular  there  was  with  respect 
to  such  contracts  flat  contradiction  In  the 
ear^  cases.  Phllpott  v.  Wallet.  3  Lev.  65, 
decided  in  the  thirty-fourth  year  of  the  reign 
of  Charles  the  Second,  and  five  years  after 
the  statute  of  frauds  bad  been  adopted,  waa 
the  first  case  which  held  that  a  promise  to 
marry  was  within  the  other  claose  of  the 
fourth  section  relating  to  contracts  made  In 
consideration  of  marriage.  But  this  constmo 
tion  was  departed  from  and  overruled  11  years 
later,  in  Harrison  v.  Cage,  1  Ld.  Raym.  386, 
and  la  no  Icmger  the  law.  either  In  England  or 
in  Maryland.  CJork  v.  Baker,  1  Strange.  34; 
Ogden  r.  Ogden,  1  Bland,  284.  In  the  reign 
of  Charles  the  First,  the  court  of  chancery 
evinced  a  disposition  to  assume  Jurlsdlctitm  to 
enforce  the  ^ciflc  performance  of  tbe  con- 
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tract  to  marry  (Totta.  1^  as  cited  In  2  Camp. 
Urea  Ld.  Cli.  p.  188),  bat  it  does  not  vpear 
ttat  the  power  waa  ever  exerdaed. 

These  conflicts  of  Jurisdiction,  tbese  rarlant 
decisions,  serve  to  emphasize,  what  Is  other- 
wise perfectly  apparent,  that  there  has  al- 
ways been  about  the  marriage  contract  that 
which  renders  It  different  from  an;  other  con- 
tract known  to  the  law.  A  recent  writer 
thus  describes  that  difference:  "It  has  been 
frequently  said  In  the  courts  of  this  country 
that  marriage  Is  nothing  more  than  a  dvU 
contract  That  It  Ip  a  contract  Is  doubtless 
true,  to  a  certain  extent,  since  the  law  always 
presumes  two  parties  of  competent  under* 
standing,  who  alter  into  a  mutual  agreement, 
which  becomes  executed,  as  It  were,  by  thp  act 
of  marriage.  But  this  agreement  differs  ea- 
sentlally  from  all  others.  This  contract  of 
the  parties  Is  simply  to  enter  Into  a  certain 
status  or  relation.  The  rights  and  obligations 
of  that  status  are  fixed  by  society  In  accord- 
ance with  principles  of  natural  law,  and  are 
twyond  and  above  the  parties  themselrea. 
They  may  make  settlements  and  regulate  the 
property  rights  of  each  other;  but  they  can- 
not modify  the  terms  upon  which  they  are  to 
live  tt^ther,  nor  superadd  to  the  relation  a 
single  condition.  Being  once  bound,  they  are 
bound  forever.  Mutual  consent,  ss  In  all  con- 
tracts, brings  them  together,  but  mutual  con- 
sent cannot  part  them.  Death  alone  dissolves 
tbe  tie,  unless  the  legislature,  In  the  exercise 
of  a  rightful  authority,  Interposes,  by  general 
or  special  ordinance,  to  pronounce  a  solemn 
divorce."  Schouler,  Dom.  ReL  1 13.  And  Mr. 
Justice  Story,  In  his  Conflict  of  Laws  (section 
108),  though  treating  marriage  as  In  Its  origin 
a  contract  of  natural  law,  proceeds  In  note  8 
to  remark:  "But  it  appears  to  me  to  be  some- 
thing more  than  a  mere  contract  It  Is  rather 
to  be  deemed  an  Institution  of  society,  founded 
upon  the  consent  and  contract  of  the  parties; 
and  In  this  view  it  has  some  peculiarities,  In 
Its  nature,  character,  operation,  and  extent  of 
oMlgation  different  from  what  belong  to  ordi- 
nary contracts."  So  Eraser,  while  defining 
marriage  as  a  contract,  adds:  "Unlike  other 
contracts.  It  Is  one  Instituted  by  God  himself, 
and  has  its  foundation  In  the  law  6t  nature. 
It  is  tbe  parent,  not  the  child,  of  dvU  so- 
dety."  1  Fras.  Dom.  ReL  87.  A  learned 
American  writer  (Blsh.  Mar.  &  DIv.  [6th  Ed:] 
I  ISt  not  only  pronounces  for  this  doctrine, 
but  ascribes  the  chief  embarrassment  of  Amer- 
ican tribunals,  tn  questions  arising  under  the 
conflict  of  marriage  and  divorce  laws,  to  ttie 
custom  of  applying  the  rules  of  ordinary  con- 
tracts to  the  marriage  relation.  But  this  is 
not  aU.  Prior  to  the  adoption  of  our  consti- 
tutional provision  prohibiting  the  legislature 
from  passing  special  laws  granting  divorces, 
it  had  been  the  custom  of  the  general  assem- 
bly to  divorce,  by  statute,  from  the  bonds  of 
marriage,  and  this  court  held  that  such  legis- 
lation could  "be  viewed  In  no  other  light  than 
as  regular  exertions  of  legislative  power,** 
Crane  t.  Meglnnls,  1  Gill  &  J,  474.  What 


ofhec  contract  can  the  legislature  annul? 
Even  the  Inhibition  In  the  federal  constitution, 
which  denies  to  a  state  the  power  to  pass  any 
law  impairing  the  obligation  of  a  contract, 
does  not  prevent  the  dissolution  of  the  mar- 
riage contract  by  an  act  of  assembly.  "It 
never  has  been  understood,"  said  Chief  Jiu- 
tlce  Maraball  In  the  Dartmouth  College  Case, 
4  Wheat.  619,  4  L.  Ed.  629,  "to-  restrict  tiie 
general  right  of  the  legislature  to  legislate  on 
tbe  subject  of  divorce."  Marriage,  holds  the 
supreme  court  In  a  mudi  later  case,  is  not  a 
contract  within  the  meaning  of  the  prohibi- 
tion In  the  federal  constitution  against  the  Im- 
pairment of  contracts  by  state  legislation. 
Maynard  v.  Hill,  125  U.  S.  190,  81  L.  Ed.  654. 

It  Is  true  that  many  of  the  observations  Just 
quoted  from  the  text  writers  refer  to  the  mar- 
riage relation  or  status,  and  It  la  also  true 
that  there  Is  a  distinction  between  the  con- 
tract of  marriage  and  a  contract  to  marry. 
But  the  terms,  "contract  of  marriage"  and 
"contract  to  marry,"  are  used  to  express  the 
same  idea,  though,  perhaps.  It  may  not  be 
strlctiy  accurate  to  so  use  them.  There  Is  no 
reason  for  distinguishing  "the  contract  of  mar- 
riage," if  by  that  term  is  meant  the  marriage 
relation,  from  all  other  contracts,  that  does 
not  equally  apply  to  the  contract  to  marry, 
which  precedes  and  Is  the  foundation  of  the 
consummated  agreement  As  the  contract 
of  marriage  or  the  contract  to  raarry,  treat- 
ing them  as  Identical,  Is  so  essentially  differ- 
ent from  every  other  contract  known  to  the 
law,  It  cannot  be  assumed  that  parliament,  by 
the  use  of  the  words  "any  agreement"  In- 
tended to  Include  the  contract  to  marry  vrith- 
tn  the  protiibltlon  contained  In  the  clause  of 
the  fourth  section  of  ^e  statute  of  frauds, 
which  requires  an  agreement  that  is  not  to  be 
performed  within  a  year  to  be  reduced  to  writ- 
ing. As  we  have  seen,  no  action  was  main- 
tainable In  tbe  common-law  courts  on  an 
agreement  to  marry  when  the  statute  was 
passed.  Such  an  agreement  was  obviously  not 
one  of  the  contracts  then  contemplated  by  the 
lawmakers  as  being  within  the  statute.  The 
objects  of  a  contract  to  marry  are  totally  un- 
like the  purposes  to  be  accomplished  by  any 
other  contract  The  relation  it  has  In  view  is 
whc^ly  distinct  from  the  relation  which  any 
other  contract  could  contemplate.  The  ca- 
pacity of  the  parties  to  It  to  enter  Into  It  Is 
far  less  reartrlcted  as  to  age  tban  in  any  other 
agreement  It  can  only  be  made  between  a 
man  and  a  woman.  It  has  Its  origin  In  the 
natural  law,  and  is  the  foundatitHi  of  society. 
All  these  considerations  Indicate  that  the  stat- 
ute was  not  designed  to  embrace  it 

Why  should  a  contract  of  this  nature  be 
placed  In  the  same  category  with  one  for  tbe 
sale  of  goods  or  the  performance  of  labor, 
and  be  made  subject  to  the  provisions  of 
an  enactment  obviously  Intended  to  regulatr 
suits  on  undertakings  relating  to  the  ordi- 
nary business  and  dealings  In  trade«nd  com- 
merce? Sir  Frederick  Pollock  obswved  In 
HaU  T.  Wright  EL  BL  &  El.  798:  "I  tbluk 
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that  a  view  of  the  lav  which  puts  a  contract 
of  marriage  on  the  same  footing  as  a  bar- 
gain for  a  horae  or  a  bale  of  bay  is  not  In 
accordance  with  the  general  feeling  of  man- 
kind, and  Is  supported  by  no  authority." 
Tbe  fact  that  pardes  to  a  breach  ot  promise 
suit  could  not  testify  unUl  S2  &  33  Vict.  c. 
68,  gave  tbem  tbe  right  to  do  so,  fn  England, 
made  it  exceedingly  improbable  thht  a  spe- 
cific contract  to  marry  at  a  time  more  than 
a  year  from  the  date  of  entering  into  tbe 
agreement  could  be  proved  at  all,  except  in 
rare  Instances,  particularly  as  the  method  of 
proving  a  contract  to  marry  differs  very  ma- 
terially from  tbe  mode  of  proving  any  other 
contract  The  parliament  knowing,  as  It 
must  be  presumed  that  it  did  know,  that  It 
had  not  been  definitely  settled,  when  the 
statute  of  frauds  was  passed,  that  a  snit  at 
common  law  could  be  brought  for  a  breach 
of  promise  to  marry,  It  is  scarcely  Intimate 
to  Infer  that  a  contract  to  marry,  the  precise 
terms  of  which  were  rarely.  If  ever,  capable 
of  exact  proof,  was  designed  to  be  Included 
within  the  provision  of  tbe  statute.  Looking, 
then,  to  the  nature  of  the  contract  to  marry, 
to  its  origin,  Its  antiquity,  and  its  objects, 
and  having  regard  to  the  early  method  at 
enforcing  It  In  the  spiritual  courts,  and  con- 
sidering how  distinct  It  Is,  in  all  the  partic- 
ulars we  have  indicated,  from  every  other 
kind  of  contract  which  can  be  entered  Into, 
and  bearing  In  mind  that  It  Is,  as  Lord  Rob- 
ertson, a  distinguished  Scottish  judge,  de- 
clared, '*the  very  basis  of  the  whole  fabric 
of  civilized  society.**  we  are  unwilling  to  say 
that  It  falls,  or  was  intended  to  fall,  vrlthin 
the  term  "any  agreement,"  as  that  term  Is 
used  Id  the  statute  of  frands. 

There  were  three  American  cases  cited  by 
the  appellant's  counsel  In  support  of  the  con- 
tention that  a  contract  to  marry.  If  not  to  be 
performed  within  a  year,  Is  unenforceable 
under  the  statute.  These  were  Derby  v. 
Phelps,  2  N.  H.  616;  Nichols  v.  Weaver,  7 
Kan.  873;  Ullman  v.  Meyer  (a  0.)  10  Fed. 
241.  On  the  other  hand,  we  were  referred 
by  the  appellee's  counsel  to  Brick  v.  Gan- 
nar,  36  Hun,  62,  and  we  have  found  Black- 
bum  V.  Mann,  86  III.  222,  which  sustain  the 
opposite  view.  But  no  English  case  was 
called  to  our  attention,  and,  after  a  diligent 
search,  we  have  discovered  none  on  either 
side  of  the  question.  In  Blackburn  v.  Mann, 
supra,  tbe  court  say:  "Contracts  of  mar- 
riage, although  defined  as  civil  contracts, 
are  peculiar,  and  ft  Is,  perhaps,  not  entirely 
accurate  to  say  they  are  subject  to  the  same 
strict  construction  as  civil  contracts  in  rela- 
tion to  property.  Contracts  of  marriage,  un- 
til a  breach  Is  shown  that  terminates  them, 
may  be  regarded  as  continuing  contracts  by 
consent  of  the  parties,  and  hence  are.  In  no 
just  sense,  within  the  statute  of  frauds." 
nie  cas^  relied  on  by  tbe  appellant  turned 
upon  the  construction  of  the  state  statutes 
Involved,  which  are  not  Identical  in  phrase- 
ology with  tbe  statute  of  29  Car.  II.   It  Is 


stated  In  8  Pars.  Cent  p.  3,  that,  although 
provisions  snbstantlally  similar  have  been 
made  by  the  statutes  of  this  conntry.  In  no 
one  state  Is  tbe  English  statute  exactly  cop- 
led.  But  in  Maryland  the  statute  of  29  Oar. 
II.  Is  in  force,  not  because  there  Is  any  oi- 
actment  transcribing  It,  but  because  of  the 
provisions  of  article  6  of  the  declaration  of 
rights,  which  declares  that  the  Inhabitants 
of  Maryland  are  entitled  to  tbe  benefit  of 
such  of  the  English  statutes  In  force  In  the 
state  on  the  4th  day  of  July,  1776,  as  have 
been  found  applicable  to  their  local  and  oth- 
er circumstances.  In  tniman  v.  iSeyen,  so- 
pra,  it  was  conceded  by  District  Judge 
Wallace  that,  "as  an  original  proposition.  It 
might  be  debated  whether  tlie  statute  of 
frauds  was  ever  Intended  to  apply  to  agree- 
ments to  marry.  They  are,"  he  went  on  to 
say,  "agreements  of  a  private  and  confiden- 
tial nature,  which.  In  countries  where  the 
common  law  prevails,  are  usually  proved  by 
circumstantial  evidence,  and  at  the  time  tbe 
English  statute  was  passed  were  not  action- 
able at  law,  but  were  the  subjects  of  pro- 
ceedlngs  In  the  ecclesiastical  courts  to  com- 
pel performance  of  them."  But  after  all, 
"a  contract  not  to  be  p«formed  within  a 
year,  and  specifically  so  agreed,  is  tbe  only 
one  within  this  clause.**  Dranlson,  OL  J.,  In 
Fmton  V.  Bmblers,  3  Burrows,  1278.  Th»e 
was  evidence  in  the  cause  that  the  contract 
to  marry  was  to  be  performed  within  three 
years,  and  there  was  no  evidence  of  a  spe- 
cific agreement  that  It  should  not  be  per- 
formed vrithln  a  year.  Accmdlng  to  all  the 
cases.  If  there  was  a  possibility  of  its  being 
performed  viithin  a  year,  and  there  was  no 
stipulation  that  It  should  not  be,  then  tbe 
contract  would  not  be  within  tbe  statute, 
even  though  it  bad  relation  to  a  subject- 
matter  to  which  the  statute  was  applicable. 
Cole  V.  SIngerly.  00  Md.  848;  BUlcott  t.  Pe- 
terson's Ex'rs,  4  Md.  476. 

There  was  no  error  committed  In  r^ectlng 
the  prayer  presented  by  the  defendant  at 
tbe  close  of  the  plaintiff's  case,  and  set  out 
fn  the  ninth  exception,  because,  first  a  con- 
tract to  marry  Is  not  within  the  statute  of 
frauds;  and  because,  secondly,  even  If  It 
were,  there  Is  nothing  In  the  record  to  show 
that  It  was  a  term  of  the  contract  that  tbe 
marriage  should  not  be  performed  within 
a  year.  For  tbe  same  reasons,  the  second 
prayer  of  the  defendant  contained  In  the 
eleventh  bill  of  exceptions,  was  propwly  re- 
jected. This  prayer  is  defective  In  another 
respect  Even  bad  tbe  contract  been  within 
the  statute,  to  be  binding  oa  both  parties  It 
was  necessary  that  both  should  sign  It;  but 
the  prayer  asserts  tbe  proposition  that  tbe 
contract  would  be  binding  on  both  If  signed 
by  either. 

Before  disposing  of  the  other  prayers,  we 
will  turn  to  the  bills  of  exception  relating  to 
tbe  rulings  on  questions  concerning  the  ad- 
missibility of  evidence. 

Tbe  first  and  second  exceptions  need  not 
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be  considered,  because  R  does  not  appear  that 
the  qaestlons  objected  to  were  answered. 
We  are  unable,  ther^ore.  to  see  whether  any 
ininry  was  done  to  the  defendant  by  permit- 
ting the  qaestlons  to  be  pat  According  to 
the  well-settled  practice,  there  mast  be  both 
error  and  Injury  to  justify  a  reversal,  and 
botb  must  appear  on  the  record.  Jackson 
T.  Jackson,  82  Md.  Sa»  8&  AtL  817,  84  L.  B. 
A-  778. 

The  third  and  fourth  exceptions  relate  to 
the  same  subject,  and  will  be  treated  togeth- 
er. The  evidence  elicited  by  the  questions 
objected  to  was  to  the  effect  that  the  plain- 
tiff bad  communicated  to  her  family  the  fact 
ot  her  engagement  to  the  defendant.  Hie 
ground  of  the  objection  la  that  the  members 
of  the  family,  and  not  the  plaintiff  herself, 
should  have  been  Interrogated  as  to  that  fact 
But.  If  the  evidence  was  admissible  at  all,  It 
was  admissible  because  relevant,  and  not  be- 
cause one  ratber  than  another  of  two  equally 
competent  witnesses  was  called  to  deliver  It. 
The  mutual  promise  of  the  parties  Is  the  con- 
sideration of  an  agreement  to  marry.  State- 
ments made  by  the  plaintiff  to  members  of 
her  family  have  been  held  admissible  to  show 
each  a  mutuality.  Pepplnger  v.  Low,  6  N.  J. 
Law,  SSI.  The  fact  that  such  statements 
were  made  Is  the  material  thing,  and  It  Is 
material  simply  as  showing  mutuality.  Since, 
however,  the  parties  to  the  contract  to  marry 
are  now  competent  witnesses,  It  Is  not  per- 
celved  upon  what  principle  they  are  not  Just 
mm  capable  to  depose  to  the  fact  of  such  a 
communication  as  Is  the  person  to  whom  the 
communication  was  made.  As  the  whole  ob- 
ject of  this  sort  of  evidence  Is  to  show  mutu- 
ality in  the  promise,  even  If  there  had  been 
error  In  these  rulings,  there  was  palpably  no 
injury,  because  both  the  oral  testimony  of  the 
plaintiff,  and  ber  letters  pnt  In  evidence  by 
the  defendant,  conclusively  showed  a  promise 
on  her  part.  Her  answer  to  the  questions  set 
forth  In  these  two  exceptions  neither  strength- 
ened nor  made  more  manifest  that  fact. 
There  Is  therefore  nothing  to  complain  of 
in  the  rulings  embraced  within  these  two  ex- 
ceptiana. 

The  sixth,  seventh,  and  eighth  exceptions  re- 
late to  the  same  subject,  and  will  be  treated 
as  one.  The  object  of  the  qnestlons  which 
were  propounded  was  to  throw  discredit  upon 
the  character  of  the  plalntUTs  mother,  and 
Uiereby  to  show  the  social  degradation  of  the 
plaintiff.  These  questions  were  obviously  In- 
competenL  The  answer  to  them— no  matter 
what  the  answer  might  be— would  not  have 
barred  the  action  or  mitigated  the  damages, 
mie  answer  would  not  have  barred  the  ac- 
tion, because  there  Is  no  pretense  that  the  de- 
fendant was  induced  to  make  the  promise  or 
to  continue  the  engagement,  either  by  mis- 
representation or  by  wlUful  suppres^on  ot 
the  real  state  of  tiie  circumstances  of  tbe 
idalntUTs  family,  as  In  Wharton  v.  Lewis,  1 
&  P.  629.  The  answer  would  not  have 
mitigated  the  damages,  because  evidence  of 


ber  mother's  misconduct,  with  which  the 
plaintiff  had  no  connectitm,  could  not  affect 
the  plaintiff.  Sherman  v.  Bawson,  102  liasa. 

896. 

The  fifth  bill  of  exceptions  contains  a  ques- 
tion addressed  to  the  plaintiff  while  brtng  ex- 
amined in  chief.  She  was  asked  to  tell  the 
Jury  what  a  phrase  In  one  of  the  defendant's 
letters  referred  to.  She  replied  that  she  sup- 
posed It  had  reference  to  getting  married. 
As  the  contract  was  evidenced  in  part  by  the 
letters  produced  and  In  part  by  parol.  Its  con- 
struction was  for  the  jury.  Roberts  v.  Bona- 
parte, 73  Md.  191,  20  AO.  918,  10  L.  B.  A. 
689.  Properly,  therefore,  it  was  the  prov- 
ince of  the  jury  to  Interpret  the  phrase.  But 
no  Injury  was  done  by  the  ruling  permitting 
the  plaintiff  to  place  a  construction  on  It,  be- 
cause her  answer  was  Inconclusive,  and  gave 
merely  her  suivosltion.  l^e  ruling  did  no 
Injury. 

The  tenth  exception  presents  no  error.  The 
defendant  had  tesllfled  that  "he  had  never 
written  to  plaintiff  any  endearing  letters  at 
any  time  after  October.  1887,  the  time  when 
he  ceased  his  visits"  to  her.  In  rebuttal,  the 
plaintiff  was  called  to  the  stand,  and  produced 
a  letter  which  she  received  from  the  defend- 
ant on  December  22,  1898,  after  this  suit  had 
been  Instituted,  and  she  identified  It  as  being 
in  his  handwriting.  To  the  admissibility 
this  letter  the  defendant  objected,  because— 
First,  It  ought  to  have  been  offered  In  chief; 
secondly,  because  matters  arising  after  suit 
brought  are  generally  not  admissible;  and, 
thirdly,  because.  If  offered  for  the  purpose  of 
contradicting  the  defendant,  he  should  have 
been  afforded  an  opportunity  to  Inspect  it 
Neither  of  these  objections  is  tenable.  The 
fact  that  it  might  have  been  offered  In  chief 
was  not  of  Itself  sufficient  to  exclude  It  when 
offered  In  rebutial.  It  was  a  letter  written 
after  the  suit  had  been  brought,  and  was  ad- 
duced solely  for  the  purpose  of  contradicting 
the  defendant.  While  he  was  not  shown  the 
letter,  and  was  not  asked  In  regard  to  It  be- 
fore It  was  read  In  evidence,  he  was  tubse- 
quentiy  recalled,  and  denied  Its  authenticity. 
He  had  the  benefit  of  an  inspection  of  the  let- 
ter, and  testified  that  be  )!Ud  not  write  It.  and 
the  mere  fact  that  this  did  not  precede  the 
reading  of  the  letter  to  the  Jury  Is  no  groimd 
for  reversal.  It  was  not  ottered  to  prove  a 
substantive  fact  constituting  the  cause  ot 
action,  bat  was  only  produced  to  contradict 

The  eleventh  blU  of  exceptions  contains  the 
prayers.  The  defoidant  excepted  to  the 
granting  of  the  plalntifTs  two  prayers  as 
amended  by  the  court  and  to  the  rejection  of 
his  second,  third,  and  fourth  prayers,  and  to 
the  granthig  of  his  sixth  prayer,  as  amended 
by  the  court  There  was  no  exception  re- 
served to  the  rejection  of  his  sixth  pray^  as 
offered,  and  It  Is  therefore  not  before  as. 
Cloud  T.  Needles,  6  Md.  601.  We  have  cou' 
sldered  the  defendant's  second  prayer  In  dis- 
cussing the  ninth  bill  of  exceptions.  Tbe 
plalntlCTs  first  prayer  Is  objected  to  because  it 
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flBsnmes,  so  tt  to  alleged,  that  there  wa«  erl- 
dence  from  which  the  Jury  might  Infer  that 
the  defendant  had  refased  to  marry  the  plain- 
tiff, whereas  there  was,  ao  It  la  contended,  no 
sncb  evidence  In  the  case.  Bnt  there  Is  noth- 
ing to  the  record  to  show  that  snch  an  objec- 
tion was  made  In  the  court  l>elow  or  was 
passed  npon  by  It,  and  we  are,  In  conseqnence, 
pre<iluded  by  section  9,  art  S,  Code,  from  con- 
sldo-lng  sncb  an  objection  on  appeal.  The 
plalntlCTs  second  prayer  rdates  to  the  measure 
of  damages,  and  has  not  been  criticised.  The 
theory  of  the  defendant's  fourth  prayer  Is  that 
the  snit  was  prematurely  brought,  it  the  jury 
should  find  that  the  promise  to  marry  was 
made  In  February,  189^  and  was  not  to  be 
performed  until  the  expiration  of  three  years, 
unless  the  promise  was  Intended  to  rdate 
back  to  February,  1885.  But  there  was  evi- 
dence In  the  cause  from  which  the  Jury  might 
well  have  ctmcluded  that  the  dotendant  ex- 
acted Immoral  conditions  from  the  plaintiff 
before  performing  the  contract,  and  that  upon 
her  refusal  to  yield  to  his  solicitations  he  ceas- 
ed altogethw  to  visit  ha.  There  was  there- 
fore evidence  of  a  refusal  on  his  part  to  carry 
out  the  contract,  and,  If  he  refused  to  carry  out 
the  contract,  a  suit  could  have  been  brought 
for  the  breach,  even  though  the  time  with- 
in which  the  contract  was  to  have  been  per- 
formed had  not  expired.  Bnrtto  v.  Thompson, 
42  N.  T.  246;  Frost  t.  Enlght,  L.  R.  7  Exch. 
ill,  approved  hi  Johnstone  v.  AfllUng,  16  Q.  B. 
Dlv.  460.  Frost  t.  Enlght  was  an  action  for 
a  breach  of  inomlse  to  many.  In  Hochesto- 
T.  De  La  Tonr,  2  BL  ft  BL  678,  the  doctrbie 
was  laid  down  that  where  there  Is  an  execa- 
tory  contract  to  do  something  at  a  future  time, 
and  before  the  advent  ot  that  dme  the  prom- 
isor notifies  the  promisee  of  his  Intention  not 
to  fulfill  the  contract,  such  notification  consti- 
tutes a  breach  for  which  an  action  can  be 
brought  at  once,  without  waiting  for  the  ar* 
rival  of  the  period  when,  under  the  contract, 
the  thing  agreed  to  be  done  was  to  be  done. 
When  Frost  T,  Enlght  was  beard  before  Kel- 
ly, Chief  Baron  (L.  B.  S  Exch.  822),  he  held 
that  the  doctrine  of  Hochester  v.  De  La  Tour 
did  not  apply  to  contracts  to  marry;  but  this 
ruling  was  reversed,  on  ai^al,'  In  L.  R.  7 
Bzeh.,  supra.  Lord  Chief  Justice  Oockbnm  de- 
livering a  lucid  Judgment,  wherein  he  showed 
that  there  was  every  reason  for  Including 
breaches  of  promises  to  marry  within  the  doc- 
trine of  Hochester  v.  De  La  Tour.  The  case 
was  this:  The  promise,  as  proved,  was  to 
many  the  plaintiff  on  the  death  of  the  de- 
fendant's father.  The  father  still  living,  the 
defendant  announced  hla  Int^tlon  of  not  ful- 
filling his  promise  on  bis  Cither's  death,  and 
broke  off  the  engagement;  whereupon  the 
plaintiff,  without  waiting  for  the  father's 
death,  at  once  brought  suit  The  lord  chief 
Justice  said:  "Indeed,  the  contract  of  mar- 
riage appears  to  attorA  a  striking  Ulustraticm 
of  the  opedlacy  of  bidding  that  an  action 
may  be  maintained  on  the  repudlatltm  of  a 
coBtract  to  be  perforiaed  In  futuro.   On  such 


a  contract  being  entered  Into,  not  only  does  a 
right  to  Its  completion  arise  with  reference  to 
domestic  relations,  and  possibly  pecuniary  ad- 
vantages, as  also  to  the  social  status  accruing 
on  marriage,  but  a  new  status,  that  of  be- 
trothment,  at  once  arises  between  the  par- 
ties. This  relation,  It  Is  true,  has  not  by  the 
law  of  England  the  same  Important  conse- 
quences attached  to  It  by  the  canon  law  and 
the  law  of  many  other  countries.  Neverthe- 
less, It  carries  with  It  consequmces  of  the  ut- 
most Importance  to  the  parties.  Each  be- 
comes bound  to  the  other.  Neither  can,  con- 
sistently with  such  a  relatltn,  enter  Into  a 
similar  engagement  with  another  peiscm. 
Each  has  an  Implied  right  to  have  this  relsr 
tlon  continued  till  the  contract  Is  fully  accom- 
pltohed  by  marriage.  To  the  woman,  more 
especially.  Is  It  all  hDp(H>tant  that  the  relation 
shall  not  be  put  an  end  to.  Indepradently  of 
the  mental  pain  occasioned  by  the  abrupt  ter- 
mination of  snch  an  engagement  the  fact  of 
Its  existence,  If  followed  by  inch  a  terminal 
tlon,  must  necessarily  operate  to  her  serious 
disadvantage.  *  *  *  To  h<^d  that  the  sg- 
grleved  party  must  wait  till  the  time  fixed  fw 
marrying  shall  have  arrived,  or  the  event  on 
which  It  Is  to 'depend  shall  have  happened, 
would  have  the  effect  of  a^ravatlng  the  In- 
Jury,  by  preventhig  the  party  from  forming 
any  other  unlMi,  and,  by  reason  of  advandng 
age,  rendering  the  probability  of  snch  a  union 
constantly  less."  In  Dugan  v.  Anderson,  86 
Md.  667,  this  court  adverted  to  the  case  at 
Hochester  t.  De  La  Tour,  and  again  in  Dillon 
V.  Insurance  Co.,  44  Md.  392,  but  the  prin- 
ciple decided  waa  neither  approved  nckr  re- 
pudiated; the  cases  In  36  Md.  and  44  Md. 
being  decided  on  other  grounds.  In  86  Md. 
582,  It  was  observed  that  Hochest^  v.  De  La 
Tour  had  not  apparently  settled  the  law  oo 
that  subject  In  England,  because  no  decision 
had  up  to  that  time  been  made  by  the  house 
of  lords  in  affirmance  of  the  doctrine  of  that 
case.  Since  thra— that  is,  in  1881— the  prin- 
ciple has  received  the  sanctlMi  of  Lord  Bladi- 
bum  In  the  house  of  lords.  Steel  Co.  v.  Nay- 
lor,  9  Ai^,  C.  435.  There  Is  no  occasion  to 
adopt,  and  we  do  not  adopt,  Hochests  j.  De 
La  Tour  further  than  It  iy>pUes,  noder  Fnwt 
V.  Enlght  to  an  actloD  toe  a  breach  of  paaa- 
ise  to  marry. 

Now.  the  fourth  prayer  entirely  Ignores  this 
doctrine,  and  permits  the  action  to  be  defeated 
If  the  three  years  for  the  performance  of  the 
contract  had  not  expired  when  the  suit  was 
brought,  even  though  there  had  been  a  fiat 
refusal  on  the  part  of  the  defendant  to  per- 
form the  agreement  The  omission  to  In- 
clude this  hypothesis  In  the  prayer,  going,  as 
the  prayer  does,  to  the  right  of  recovery,  waa 
a  vice  which  made  the  prayer  defective.  The 
defendant's  third  prayer  was  very  properly 
abandoned  at  the  argument  We  do  not  see 
what  injury  was  done  to  the  defendant  by 
the  granting  of  his  sixth  prayer,  as  amend- 
ed by  the  court  below.  The  prayer  as  grant- 
ed 10  In  the  precise  words  of  the  sixth  prayer 
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■a  Mkcd,  wttb  the  single  exception  tbftt  the 
CMitlngeney  upon  which  the  mftrrlage  wu  to 
take  place  Is  stated  in  the  exact  language  of 
the  defendant  when  on  the  witness  stand, 
while  In  the  prayer  as  originally  preseoted 
the  same  contingency  Is  meant,  bnt  Is  not 
Mated  in  words.  There  was  no  other  con- 
tingency mentioned  In  the  evidence  bnt  the 
one  set  forth  in  the  prayer  and  testified  to 
by  the  defendant,  and  It  would  have  been 
error  had  the  QnestJon  been  left  at  large  as  to 
a  contingency,  when  there  la  no  pretense  that 
there  was  any  other  than  the  contingency 
which  ttae  defendant  relied  on.  We  do  not 
mean  to  say  that  the  prayer  Is  in  all  re- 
flects right  It  wonid  have  been  iKtter  had 
it  been  rejected  as  offered,  and  not  granted 
at  alL  Bnt  the  error  was  in  favor  of  the  de- 
fendant, and  he  cannot  complain  that  he  was 
injored,  when  In  fact  he  was  placed  in  a  far 
more  favorable  portion  before  the  jury  than 
he  had  a  ri^^t  to  occupy.  If  the  contract 
waa  dependent  on  a  contingency  to  be  deter- 
mined the  defendant,  then  the  contract  waa 
not  Told,  but  until  the  defendant  had  de- 
cided the  contingency  then  was  no  contract 
at  all.  Hie  prayer,  however,  did  not  require 
the  Jury  to  find  whether  the  defendant  had 
determlaed  the  contingency.  It  simply  told 
the  jury  that  the  agreement  to  marry  was 
void  If  Its  performance  was  Intended  to  de- 
pend on  the  happening  of  a  contingmcy. 
This  waa  errw,  because  a  contract  to  marry, 
to  be  consummated  on  the  occi;rrence  of  an 
event,  Is  valid.  Cole  v.  C!ottingham,  8  Car. 
&  P.  76.  This  waa  the  ecclesiastical  law  as 
early  aa  the  reign  of  Edward  IV.  "A  promise 
on  condition  made  the  performance  of  it  de- 
poid  on  some  event,  and  till  that  took  place 
tt  had  no  effect,  nnless  a  camalls  copula  In- 
tervened, or  the  condition  was  snch  aa  ttie 
law  prononneed  to  be  tnrpla."  2  Reeve,  Eng. 
Law,  KM.  The  prayer  waa  therefore  wrong. 
It  ought  to  have  been  rejected,  bnt  the  grant- 
ing of  it  waa  an  error  which  did  not  prej- 
udice the  defendant  Besides  this,  It  was  an 
error  whldi  be  himself  requested  the  court 
to  commit  in  bis  own  Interest  He  'cannot 
be  heard  to  complain  of  such  an  error.  For 
tibe  reaaona  we  have  given,  the  Judgment 
which  was  for  the  plaintiff,  will  be  affirmed. 
Judgment  affirmed,  with  coats  above  and  be- 
low. 


<M  Hd.  44?) 

STATE  V.  NORTHERN  CENT.  RT.  03. 
(Court  of  Appeals  of  Maryland.  Jan.  10,  1900.) 

<SOBF0RATI0NS— HXBinrnON  ntOX  TAXATION 
— RBPBAL  OF  eXATUTB. 

1.  An  act  BOimlemeDtHi  to  the  charter  of  a  cor- 
poration, granting  it  partial  exemption  from  tax- 
ation, faavii^  been  imssed  after  adoption  of 
CkHiBt.  18&1,  art  8.  |  47.  tonching  the  formation 
of  corporations,  and  providing  that  all  laws  pass- 
ed in  porsnance  thereof  should  be  sabject  to  al* 
teratlon  or  repoU,  can  be  repealed,  though  It  Is  in 
form  irrepealable,  and  has  a  sufficient  coDsider- 
ation  to  make  it  sndi,  bnt  for  the  OMMtltatioDal 
provision. 

2.  Acta  laOQ,  e.  069,  whkh  bgr  Ha  aipnas 

«A^-80 


terms  imposes  a  1  per  cent  tax  on  the  gross  re- 
ceipts of  all  steam  railroads,  Is  so  inconsistent 
with  the  part  of  Acto  1880,  c.  16,  providing  that 
a  certain  railroad  shall  not  pay  a  greater  tax 
than  ^  per  cent  on  its  gross  receipts,  aa  to  re- 
peal It. 

Appeal  from  superior  court  ct  Baltimore 
dty;  J.  Upshur  Dennia,  Judge. 

Action  by  the  Northern  Oentral  Railway 
Company  against  the  state  of  Maryland  to  re- 
cover a  tax  paid.  Judgment  for  plaintiff,  and 
the  state  appeals.  Reversed. 

Argued  before  McSHERRY,  a  J.,  and 
PAQE^  P&ARCB)^  FOWLER,  BOY0,  BBIS- 
OOE,  and  SGHMUOEER,  JJ. 

Atty.  Gen.  Gaither  and  Henry  Duffy,  for 
the  State.  Bemud  Carta  and  J.  L  Donald- 
son, for  appellee. 

SOHMnCKER,  J.  This  appeal  presents  the 
Interesting  and  Important  question  whether 
so  much  of  the  act  of  1880,  c.  16,  aa  granted 
to  the  appellee  an  exemption  from  taxation  on 
the  gross  revenues  from  Its  property  In  Mary- 
land, beyond  the  annual  rate  of  one-half  of  1 
per  cent,  was  subject  to  repeal  by  sul)8equettt 
legislatures.  If  it  Is  determined  tiiat  the  act 
was  subject  to  repeal,  then  the  further  ques- 
tion arises  whether  it  was  In  fact  repealed  by 
the  act  of  1890,  c.  559,  which  Imposed  a  tax 
of  1  per  cent  per  annnm  on  the  gross  receipts 
of  all  railroads  In  the  state  operated  by  steam. 
A  proper  consideration  of  the  issues  thus  pre- 
wnted  Involves  the  ascertainment  of  the  sta- 
tus of  the  appellee  la  reference  to  liability  for 
taxation  prior  to  the  passage  of  the  act  of 
1880.  the  nature  and  operation  of  that  act  and 
the  operation  and  effect  of  the  act  of  1880  as 
a  repeal  of  so  much  of  the  act  of  1880  aa 
granted  to  the  appellee  a  partial  exemption 
from  taxation.  It  may  assist  us  in  arriving 
at  a  clear  understanding  of  the  case  to  re- 
view briefly  the  corporate  hlstoty  of  the  ap- 
pellee. The  act  of  1827,  c.  72,  incorporated 
the  Baltimore  &  Susquehanna  Railroad  Com- 
pany, to  operate  a  railroad  from  Baltimore  to 
the  Suaquehanna  river,  and  conferred  upon  it 
immunity  from  taxation.  By  the  act  of  1854, 
'  c.  250,  the  stockholders  of  the  Baltimore  & 
Susquehanna  Railroad  Company  were  author- 
ized to  unite  and  consolidate  with  three  Penn- 
sylvania corporatlms,  which  were  then  oper- 
ating connecting  railroads,  so  as  to  form  one 
corporation,  to  be  called  the  Northern  Central 
Railway  Company,  on  such  terms  and  condi- 
tions, and  in  accordance  with  such  regulations 
and  agreements,  as  the  several  companies 
might  adopt,  ^mllar  authority  for  the  con- 
solidation on  the  part  of  the  Pennsylvania  cor- 
porations having  been  procured  from  the  leg- 
islature of  that  state,  articles  of  union  were 
executed  by  all  of  the  corporations,  by  whlcb, 
among  other  things,  they  transferred  to  the 
new  company  the  property,  rights,  privllegei^ 
and  immunlltes  which  bad  theretofore  belong 
ed  to  the  several  old  compaulea.  It  la  not 
necessary  to  state  In  fuller  detail  the  various 
terms  of  this  consolidation,  or  the  transac- 
tions by  means  (tf  which  it  was  aceom^ahetU 
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for  the  tegal  operation  and  effect  of  It  upon 
tbe  UibUlty  to  taxatUn  of  the  new  eoEporsF 
tlon,  which  la  the  present  appellee,  haa  been 
caxeUDj  considered  and  passed  opom  hf  Qila 
conrt  In  the  case  of  State  v.  Xorthem  Oait 
By.  Co^  44  Md.  ISl*  which  wffl  be  referred  to 
more  at  large  hereafter.  The  appellee  enjt^- 
ed  the  exemption  of  Its  property  In  Maryland 
from  taxation  thus  secured  to  tt  by  tbe  act  of 
1854  down  nntU  1866,  when  the  legislature 
passed  a  general  assessment  law,  which  pro- 
vided ft>r  the  assessment  of  sll  prcqperty  in  the 
stat^  and  alao  repealed.  In  general  terms,  all 
laws  exempting  property  from  taxation.  The 
act  of  187<X  c.  S62.  also  contained  a  clanse  re- 
pealing "every  provision  contained  in  tbe 
charter,  ta  siqiplements  thereto^  of  erery  taU- 
road  company  incoti>(«ated  by  Uie  laws  of  this 
state  or  contained  In  any  law  heretofore  pass- 
ed by  tbe  lei^slatare  of  this  state  whereby 
the  stock  or  property  real  or.  personal  of  any 
railroad  oompany  •  •  •  la  exempted  from 
taxation.**  Then  followed  the  act  of  ISn,  c. 
234,  which  imposed  a  tax  of  %  par  cent  an- 
noally  upon  the  gross  receipts  at  steam  rait 
roads.  Under  the  last-mentioned  law  a  tax 
waa  levied  on  tlie  appellee  of  %  per  cent  of 
the  gross  receipts  of  Its  Maryland  property  for 
part  of  the  year  1872  and  all  of  the  year  1873. 
nils  tax  the  appellee  refused  to  pay,  and  tbe 
state  brought  salt  to  recover  It;  and.  tbe  Judg- 
ment being  against  the  state,  it  brought  the 
case  here  on  appeal;  and  it  la  r^rted  In  44 
Md.  181.  This  court  held  the  appellee  to  be 
liable  for  the  tax,  and  reveraed  the  judgment 
of  the  lower  court  In  deeding  that  case,  tt 
became  necessary  for  this  court  to  examine 
carefully  into  tbe  corporate  bisbuy  snd  legal 
status  of  the  appellee,  ai^  to  ctmslder  and 
paas  upon  all  of  the  legislation  to  wliich  we 
have  referred  which  had  then  been  enacted, 
as  well  as  the  transactions  of  the  four  former 
ooiporatlons  Incident  to  their  consolidation  in- 
to tb*  Northern  Central  Railway  Oompany. 
The  court.  In  Its  opinion  In  that  case,  an- 
nounced a  number  of  condualons  which  have 
a  material  bearing  upon  tbe  case  at  bar. 
Th«y  are  aa  fdlows:  First  that  the  appellee 
was  created  by,  and  derived  Its  existence  from, 
the  act  of  1864,  c.  250.  and  waa  in  no  Bense 
created  by  the  articles  of  union  executed  by 
the  several  consolidating  corporations,  from 
tbe  union  of  which  It  sprung;  secondly,  that 
tbe  rl^ts  and  privileges,  Including  exemption 
from  taxation,  granted  to  the  Baltimore  & 
Suaqoehanna  Bailroad  Company  by  tbe  act 
of  1827  were.  In  tbe  consolidation  of  the  fOnr 
companies,  conferred  on  the  appellee,  not  by 
transfer  from  tbe  Baltimore  ft  Susquehanna 
Bailroad  Ocmqwny.  but  as  new  and  special 
grants  under  the  act  of  1854,  which  created 
the  ivpdiee  as  the  new  corporation;  thirdly. 
Um  constitution  of  18S1  having  been  in  opera- 
tion when  the  act  of  1854  was  passed,  and  the 
cxenvtlon  from  taxation  having  been  part  of 
Om  charter  granted  by  that  act  to  the  appel- 
lee^ the  power  of  the  legislatore  to  repeal  or 
revoke  the  exemption  thus  granted  whenever. 


In  its  Judgment  tbe  pnbUe  liitenst  tcanlred  It 
was  too  dear  to  be  questioned;  fotuthly,  lbs 
general  assessment  law  of  1866  and  the  act  of 
1870,  c  802.  contain  a  plain  and  unambiguous 
ex^esslon  by  ibe  tegtslsture  of  Its  Intention 
to  repeal  thla  exemption,  and  those  acts  In 
fact  aocon^lshed  Its  r^eal;  fifthly,  tbe  act 
of  187%  c.  284,  impodng  an  annual  tax.  at  % 
pw  coat  upon  the  gross  receipts  of  steam  rail- 
ways waa  a  valid  exerdse  of  the  taxing  pow- 
er <tf  the  state,  and  the  appellee  was  liable 
thereunder  to  the  tax  at  fliat  rate  <ni  tiie  gross 
receipts  from  its  property  in  Maryland.  After 
tbe  case  bad  been  remanded  by  tbe  declBlon 
tai  44  Md.  181,  and  before  It  had  been  retried 
m  tbe  lower  court  tbe  act  <tf  1880,  a.  16,  waa 
paased.  This  act  Is  described  in  Its  preamble 
as  one  to  adjust  and  finally  aettte  by  agree- 
ment the  pending  tax  controrersles  between 
the  state  and  tbe  company,  by  maUng  the  la^ 
tar  tbenattet  liable  to  taxatitm  to  a  certain 
extent  and  providing  for  the  payment  of  eo^ 
tain  todebtedncsa  claimed  by  tiie  state  from 
tbe  company;  and  It  Is  dedared  to  be  **an  act 
supplementary  to  the  act  of  eighteen  hnndred 
and  fifty-four,  chapt^  two  hnndred  and  fifty," 
which  waa  held  by  thla  court  in  44  Md.  181. 
to  cottatitnte  tbe  charter  of  the  appellee.  No 
further  change  in  the  situation  occurred  nntn 
the  state,  by  tbe  act  of  1880;  c  SB8,  raised  tbe 
annual  rate  of  tax  upon  the  groas  recelpta  at 
steam-railroad  companies  to  1  per  cent  The 
appellee  paid  tbe  increased  rate  of  tax  up<m 
tbe  grpas  receipts  of  its  property  In  Maryland. 
xmdec  protest  until  1896.  whoi  It  refused  to 
do  so  any  longer,  and  the  present  suit  was 
brought  to  recover  the  tax  for  tbe  year  18B6. 
Tbe  caae  was  tried  before  the  coturt  bdow 
without  a  Jury,  and  the  Judge,  by  hia  mllng 
on  the  pray  era,  held  that  the  act  of  1880  con- 
stituted a  contract  Irrepealable  wlthoot  the 
consent  of  tiie  appSllee,  by  whldi  it  waa  ex- 
empted from  paying  more  tiian  H  per  cent 
tax  upon  its  gross  revenues;  and  be  rendered 
a  verdict  and  entered  up  Judgment  accordbig' 
ly,  from  which  the  state  appealed. 

This  brings  us  to  the  consldeEation  of  the 
most  Important  question  presented  by  this  ap- 
peal; that  la,  whether  the  passage  by  the  leg- 
islature of  the  act  of  1880,  and  Ita  acceptance 
by  ttw  appellee,  eonsfltnted  a  contract  be- 
tween It  and  the  atate,  whldi  tt  was  tteyaod 
the  power  of  the  l^lalatnre  to  repeal  at  Im- 
pair. The  act  of  1880  la  dedared,  upon  its 
face,  to  be  supplemental  to  tiiat  of  1854.  and  it 
grants  to  tiie  appdlee  the  partial  exemption 
from  taxation  In  almost  the  Identical  worda  In 
which  the  former  act  granted  tbe  complete 
exemption.  The  practical  effect  ot  the  latter 
act  upon  the  prior  one,  which  was  the  charter 
of  the  appellee,  was  to  so  amend  It  as  to  sub- 
stitute tbe  partial  for  the  complete  exemption. 
The  same  constitotional  provision  touching  the 
formation  of  corporations,  which  provided  that 
all  laws  passed  In  pursuance  thereof  should 
be  subject  to  alteration  or  repeal,  was  in  force 
when  each  of  the  two  laws  was  passed.  If, 
reason  of  this  proyisloa  of  the  constitution. 


Digitized  by  Google 


STATE  T.  KOBTHEBK  GENT.  BY.  Oa 


467 


It  was  not  competent  for  Hie  leglslatun  to 
Knmt  to  ttie  appellee  an  Irrapealable  exemp- 
tion from  taxation  tiie  act  of  1854,  which 
eonatltntea  Its  chartor,  It  cannot  be  aaccen- 
fnlly  contended  that  tbe  legltlatnre  could  make 
a  Talld  grant  of  sndi  an  ezeuqitlOQ  hy  an  act; 
paved  In  1880,  whlcb  -was  atqiplanental  to  or 
amendatory  of  tbe  former  act,  nnleu  tbe  fea- 
ture «hl(^  we  aball  hereafter  notice  In  tbe  act 
of  1880  BO  dlstbtgulsbes  It  fnnn  tbe  laws  conr 
tein^ted  by  Oie  section  ia  tbe  constitution  to 
which  ws  bare  referred  as  to  take  It  oat  of 
flw  operatlcm  of  ttaat  section. 

nils  court,  in  tb»  iq^on  In  the  case  In  44 
Hd.  131,  in  commenting  upon  tbe  effect  of  tUb 
oonstitntloa  ttt  1851  vpax  tbe  act  ttf  1864.  si^: 
**In  accepting  tbe  act  of  1864,  and  In  tbe  exe- 
eatlon  of  tbe  articles  of  union  under  the  oper^ 
atlon  of  whldi  tbe  Baltimore  ft  Susquehanna 
Ballroad  baa  morged  and  ceased  to  exist,  the 
Btoekbolders  are  presumed  to  hsTo  known  that 
the  cocporato  powers  and  privUeges  granted 
by  tbat  act  to  the  Northern  Central  Railway 
Company  were  subject  to  the  prorlslons  of 
sectloi  47,  art  8,  of  Oie  CDOBtitntion,  and  that 
Uie  exemption  from  taxation  claimed  under 
that  act  was  liable  to  be  rqiealed  by  tbe  teg- 
Uatnie  whenever,  in  Its  Judgment,  the  public 
Interests  required  It  Be  that,  however,  as  It 
may,  It  was  not  within  fiie  power  of  the  legis- 
lature^ nndw  tbe  c<mstltntl<m  of  tbe  state,  to 
grant  to  tbe  aw^Uee  Immunity  trtnn  taxation, 
or  Kny  other  corporate  privilege,  beyond  tbe 
power  ot  a  subsequent  legislature  to  repeal  or 
revoke.**  It  Is  to  be  observed  that  tiie  court 
does  not  rest  tbe  Inability  of  tbe  legislature  to 
grant  to  a  corporation  an  Irrepealable  exemp- 
tion ftom  taxation  upon  the  form  w  characta 
oi  tbe  particular  statute  then  under  oonsldo^ 
atlon,  but  puts  It  iqpon  the  broad  ground  of 
tbe  muit  ot  power  in  the  legislature,  under 
tihe  constitution,  to  nuke  such  a  grant  at  an. 
Tbe  court  cert^nly,  bi  effect,  determines  that 
any  form  of  law  wblch  grants  to  a  corp<H:a- 
tlon  such  a  corporate  prlvlle^  as  Immunity 
from  taxati<m  Is  one  passed  pursuant  to  the 
section  of  the  constitution  referred  to,  and  Is 
therefore  subject  to  alteration  or  repeal  by 
future  l^Islatnres.  If  this  construction  of  the 
constitution  be  correct,  how  can  we  escape  the 
coodudon  that  the  legislature  of  1880  had  no 
greater  power,  by  Qie  passage  itf  tbe  act  upon 
irtilch  the  appellee  bases  Its  claim  to  a  partial 
exemption  from  taxation,  to  giant  that  ex- 
emption In  an  Irrepealable  form,  than  tiie 
legislature  of  1864  bad  to  grant  a  total  exemp- 
tion in  like  form  by  tbe  act  which  It  passed, 
and  ^cb  this  court  has  held  to  be  subject  to 
repeal  at  any  time?  The  ^tpellee  attempts  to 
answer  this  quay  by  calling  attention  to  the 
fact  that  tbe  act  of  1880  differs  from  that  of 
1854  In  tbe  essential  particular  that  It,  upon 
Its  fac^  and  espedally  in  Its  preamble,  pro- 
fesses to  have  beau  passed  for  the  purpose  of 
adjusting  and  settling  by  agreement  the  con- 
troversies whlcb  were  ttien  pending  between 
tbe  state  and  ttie  anwllee  In  reference  to  tbe 
extent  and  vaUdlty  of  tbe  claims  of  tbe  latter 


to  exemption  tarn  taxation,  and  that  the  con- 
tents of  the  act  Itself  show  that  tbe  aj^Uee. 
In  accepting  It  and  complying  wlUi  its  terms, 
gave  up  a  valuable  right  of  appeal  to  the  Unit- 
ed States  supreme  court,  and  paid  a  la^  sum 
ot  money  to  tbe  state;  thus  siq^ilylug  a  valid 
consideration,  whlcdi  made  tbe  action  ni  tbe 
state  binding  and  permanent  Without  going 
Into  the  c<mtents  of  the  act  In  detail,  or  fully 
ledtlng  the  things  done  upon  tbe  taltii  of  It 
by  the  a^ellee.  It  may  be  conceded  that  If 
there  were  no  constitutional  difficulty  In  tbe 
way,  the  transaction  between  the  state  and 
tiie  appellee,  aa  part  of  which  tbe  act  of  1880 
was  passed,  was  one  so  far  In  the  nature  of 
a  contract  or  agreement  tiut  neltiiar  party 
could  abrogate  It  witiiont  tbe  consent  the 
other.  Tbe  difficulty  with  the  appellee's  c(m- 
tttition  Is  that  the  Inability  of  the  leglslatare. 
under  tbe  constitution,  to  make  In  1880  a  valid 
and  Irrepealable  grant  of  such  a  corporate 
privily  as  tanmunlly  fnmi  taxation,  did  not 
rest  upon  tbe  want  of  a  sufficient  consldera' 
tion  for  tbe  grant,  but  upon  tbe  fundamental 
want  ot  power  In  tbe  le^^ture  to  make  it 
by  reason  of  die  provisions  of  the  constitution, 
whlcb  Is  tbe  supreme  and  controlling  law  of 
tbe  land.  It  Is  plain,  tber^ore,  that  the  ques- 
tion of  consideration  vel  non  cannot  be  a  con- 
trolling one  In  deterndning  tbe  question  now 
at  issue.  If.  as  tUs  court  bss  decided  In  44 
M(L  181,  tbe  appellee.  In  executing  tbe  arti- 
cles of  union  under  the  act  of  1854,  must 
be  presumed  to  have  known  that  tbe  privi- 
leges granted  by  that  act  were  subject  to  the 
provisions  of  tbe  constitutiim.  snd  repealable 
at  any  time,  so  must  the  appellee.  In  accept- 
ing tike  provMons  of  tbe  act  of  1880,  be  pre* 
sumed  to  have  known  that  the  Immunity  fran 
taxation  granted  by  that  act  was  In  like  man- 
ner, and  Cor  tiie  same  reascMis,  subject  to  re- 
peal by  future  legislatures.  If  tbe  set  of  1880 
bad  been  passed  prior  to  the  adt^on  c€  the 
constitution  of  iSSU  we  would,  under  the  de- 
dalona  of  this  court  to  tbe  Tax  Cases,  12  0111 
ft  J.  117;  State  v.  Baltimore  ft  O.  B.  Co.,  48 
Md.  71;  Stete  v.  NorUiera  Cent  By.  Oo^  44 
Hd.,  at  page  162;  and  Anne  Arundel  County 
Oom'rs  V.  Annap(^s  ft  B.  B.  Co.,  47  Md.  611; 
and  of  tile  United  States  supreme  court  to 
Miller  V.  SUte,  15  Wall.  478,  21  U  Bd.  08, 
and  other  cases.— have  been  c(»iq»elled  to  up- 
bold  its  vslldlty  beyond  tiie  power  of  subse- 
quent legislatures  to  repeal  or  Impair,  even 
thongb  Ite  operation  would  be  to  tie  tiie  hands 
of  all  future  legislatures,  and  practically  alien- 
ate the  sovereign  right  of  tsxation;  but  to 
view  of  the  language  already  referred  to,  used 
by  the  court  to  44  Md.  181,  the  privilege  ot 
partial  Immunity  from  taxation  conferred  on 
the  appellee  by  tbe  act  ot  1880  must  be  held 
to  have  been  subject  to  repeal  by  subsequent 
legislatures. 

The  question  remaning  for  consideration  Is 
whether  tbe  act  <tf  1890.  c  550,  repealed  tbe 
exemption  from  taxaticn  daimed  by  tiie  ap- 
pellee under  the  act  of  1880.  We  think  that 
the  exemption  was  so  repealed,  both  because 
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the  iangtULge.ot  the  repealing  clause  contained 
in  the  Inter  act  was  broad  enough  to  cover 
1^  and  because  of  the  plain  InconBlstency  of 
the  proTlslons  of  the  two  acta.  The  act  of 
1890  declares  that  the  tax  thereby  provided 
for  shall  be  levied  annually  vpon  the  gross 
receipts  of  "ail  railroad  companies  whose 
coada  are  worked  by  .  steam  Incorporated  by 
or  under  the  authority  of  this  state,"  etc., 
and  doing  buslnesa  in  this  state;  and  it  re- 
quires "each  and  every  railroad  company"  to 
annually  make  report  under  oath  of  its  gross 
revenues,  and  transmit  the  amount  of  the  tax 
to  the  comptroller,  and  provides  that,  "If  any 
officer  of  any  such  corporation  or  company" 
shall  make  a  false  statement  in  such  report, 
he  shall  be  guUty  of  perjury.  The  repealing 
clause  of  the  act  repeals  "all  acts  or  parts  of 
4cts  In  conflict  herewith."  The  language  thus 
used  by  the  legislature  plainly  Indicates  a 
purpose  to  apply  a  uniform  rate  and  method 
to  the  taxation  of  all  steam  railroads  within 
the  state,  and  to  repeal,  so  far  as  it  could,  all 
prior  laws  which  Interfered  with  the  consum- 
mation of  that  purpose.  .Apart  from  the  ex* 
press  repeal  of  all  inconsistent  taws  by  the  act 
of  1890,  the  scheme  and  purpose  of  that  act, 
as  gathered  from  the  comprehensive  expres- 
sions used  in  describing  the  subjects  of  Its 
operation,  are  entirely  inconsistent  with  those 
of  the  provisions  of  the  act  of  1880,  which,  if 
they  remained  In  force,  would  exclude  the 
appellee  from  the  operation  of  the  latter  act 
The  subject  of  the  Implied  repeal  of  an  exist- 
ing law  by  the  enactment  of  a  later  one, 
whose  provisions  are  inconsistent  with  it,  has 
frequently  been  the  subject  of  consideration 
by  this  court;  and  the  substance  of  Its  conclu- 
sions has  been  well  stated  by  the  former  Chief 
Judge  Alvey  in  Appeal  Tax  Court  v.  Western 
M.  n.  Co.,  CO  Md.  296,  as  follows:  "The  gen- 
eral doctrine  on  the  subject  of  Implied  repeals 
Is  that  when  there  are  two  acts  on  the  sam? 
subject,  both  are  to  be  given  effect.  If  possible. 
If,  however,  the  two  acts  are  plainly  repug- 
nant to  each  other  in  any  of  their  provisions, 
ttie  later  act,  without  any  repealing  clause, 
win  operate,  to  the  extent  of  the  repugnancy, 
as  a  repeal  of  the  first;  and  even  where  the 
two  acts  are  not,  in  express  terms,  repugnant, 
yet,  if  the  later  act  covers  the  whole  subject 
of  the  first,  and  embraces  new  provisions 
showing  that  it  was  intended  as  a  substitute 
for  the  first  act.  It  will  operate  as  a  repeal  of 
that  act"  Tested  by  the  principles  fbus  laid 
down,  the  act  of  1890,  which  by  Its  express 
terms  imposes  a  tax  of  1  per  cent  upon  the 
gross  receipts  of  all  railroads  worked  by 
steam  within  the  state,  must  be  held  to  be  so 
Inconsistent  with  that  part  of  the  act  of  1880 
which  provides  that  the  appellee  shall  not  pay 
a  greater  tax  upon  Its  gross  receipts  than  ^ 
of  1  per  cent,  as  to  affect  a  repeal  thereof.  If 
we  were  In  doubt  as  to  the  legal  operation  of 
the  act  of  1880  upon  that  of  1880,  and  thought 
it  equally  susceptible  of  either  of  the  two  con- 
structions contended  for,  It  would  be  our  duty 
to  adopt  the  construction  which  would  tend 


to  effectuate,  rather  than  the  one  which  would 
tend  to  defeat  the  Intoitioa  of  the  constitution 
that  taxation  should  be  fair  and  equal  In  pro- 
portion to  the  value  of  the  property  assessed. 
Such  a  construction  of  the  provisions  of  the 
later  of  the  two  acts  now  under  conglderatioa 
would  require  us  to  hold  that  they  repeal  the 
exemption  from  taxation  granted  to  the  ap- 
pellee by  the  former  one.  It  follows  from 
what  we  have  said  that  the  Judgment  appealed 
from  must  be  reversed,  and  the  case  remanded. 


W  Hd.  507) 

EBAN  V.  BIZBB. 
(Oonrt  ef  ARieals  of  Maryland.  Jan.  10,  1900:) 

Onr  OODHOILHHtN— QUAUPICATIONS— TACAT- 

INO  OFFICB-RSHBDY. 

Under  a  city  chaHer  (Acta  1898,  c.  15%  re- 
lating to  quaiificatiouB  of  members  of  the  coundl. 
and  that  they  "shall  during  the  whole  term  for 
which  they  ace  elected  be  possessed  of  alt  the 

3ualifications,  *  *  *  and  if  any  one  of  them 
uring  the  time  for  which  he  was  elected,  shall 
fail  to  retain  all  the  qualifications  necessary  to 
render  him  eligible  to  election,  *  *  *"  then 
any  taxpaying  citisen  may  file  a  petition  to  have 
his  office  declared  vacant,  such  remedy  does  not 
apply  where  the  councilman  was  not  qnalified 
when  elected,  in  which  case  bis  predecessor 
would  be  entitled  to  the  remedy  by  ■Mmiamna. 

Appeal  from  circuit  conri  AMag«tiy  comity; 
David  W.  Sloan,  Judge. 

Petition  by  Qeorge  Kean  against  Bdwtn  F. 
Rizer.  Demurrer  to  petition  was  snstalned, 
and  petitioner  appeals.  Affirmed. 

Argued  before  HcSHBRaT,  0.  J.*  and 
PAGE!  FEIAJICB,  POWI^R,  BOTD,  BBIS- 
COS,  and  8CHMUGKBR.  JJ. 

A.  A.  Doub  and  D.  J.  Lewis,  for  appellant 
Robert  B.  BendersoDt  for  appellee^ 

BRISCOB,  J.  The  question  In  this  case  In- 
tcAycb  a  construction  of  certain  sections  of 
the  city  charter  of  Gombarland,  Md.  By  Acta 
180S,  c.  158,  it  is  provided  that  each  and  ev- 
ery member  of  the  city  council  shall  be  the 
bona  fide  owner,  In  his  own  right  of  property 
to  the  amonnt  of  $500,  and  assessed  for  the 
same  on  the  books  of  the  city,  at  the  time  ot 
his  election,  and  for  the  next  year  prior  there- 
to, the  taxes  on  which  shall  not  be  In  arrears. 
And  the  act  (now  section  68  of  the  charter)  fur- 
ther provides  that  the  mayor  and  each  member 
of  the  city  council  shall,  during  the  whole  term 
for  which  they  are  elected,  be  possessed  of  all 
the  quallflcatloas  rendering  them  eligible  to  be 
elected;  and  If  any  one  of  them,  during  tbe 
time  for  which  he  was  elected,  shall  fail  to 
retain  all  the  quallflcationa  necessary  to  ren- 
der him  eligible  to  election,  he  shall  forfeit 
such  office,  and  such  forfeiture  shall  be  de- 
clared by  the  said  dty  council,  and  the  vacan- 
cy caused  thereby  shall  be  Immediately  filled, 
as  herein  provided;  and  if  the  said  city  coun- 
cil shall  neglect  or  refuse  to  declare  such  va- 
cancy, and  to  fill  the  same,  then  any  taxpay- 
Ing  citizen  of  said  dty,  being  a  legal  voter 
therein,  may  file  a  petition  in  the  circuit  court 
for  Allegany  county  against  such  officer,  and 
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the  wld  court,  or  judge  thereof,  If  tai  Tacation, 
■ball  pan  an  order  requiring  andti  officer  to 
■how  cause  why  his  office  should  not  be  racat- 
ed,  and  the  vacancy  filled,  as  prorlded;  and 
such  order  shall  be  made  returnable  not  more 
than  20  days  after  Its  passage,  and  a  copy 
thereof  shall  be  served  on  such  officer;  and, 
If  he  shall  fail  to  answer  the  same,  said  court, 
or  the  judge  thereof,  If  In  vacation,  shall  hear 
and  determine  such  matter  ex  parte;  and,  If 
such  officer  shall  answer  the  same,  then  the 
said  court,  or  the  judge  thereof,  if  In  vacation, 
shall  at  once  hear  and  determine  the  Issue 
raised  by  such  petition  and  answer,  and  shall 
declare  the  office  of  said  respondent  vacant, 
and  order  the  election  of  his  successor,  as 
therein  provided,  or  shall  dismiss  the  petition, 
as  the  proof  may  justify,  and  may  award 
costs,  aa  may  appear  equitable  and  right.  On 
the  2Stb  of  October,  1889,  the  appellant,  a 
taxpaylng  dtlaen  and  a  legal  voter  in  the 
city  of  Oumberland,  ffied  a  petition  in  the 
drcnit  court  tor  Allegany  county,  wherehi  It 
Is  alleged  that  the  appellee,  Edwhi  F.  Riser, 
was  OD  the  16th  day  of  May,  1896,  at  a  munic- 
ipal election  held  in  the  tity  of  Cumberland, 
tfected  to  the  office  of  city  councilman  for  the 
term  of  two  years;  that  subsequently  he  was 
Bwom  in.  and  has  acted,  and  continues  still 
to  act,  in  that  capacity;  that  the  appellee  Is 
not  a  bona  flde  owner.  In  his  own  right,  of 
proper^  to  the  amount  In  value  of  $600.  and 
was  not  at  the  time  of  his  Section,  nor  for 
the  year  next  prior  thereto,  and  does  not  pos* 
■ess  and  retain  the  said  qualifications  that 
would  render  him  eligible  to  be  elected  and 
retain  the  office  of  city  councilman,  and  so 
has  not  at  any  time  been  duly  and  legally 
qnallfled  to  occupy  the  office  and  dlacbai^e  Its 
duties;  that  the  city  council  baa  failed  to  de- 
clare the  office  to  be  vacant,  and  to  fill  it.  as 
required  by  the  city  charter;  and  the  prayer 
of  the  petition  la  for  an  order  requiring  the 
appellee,!  Btzer,  to  show  cause  why  the  ^jSBce 
should  not  be  vacated  and  filled  aa  required 
by  the  ctty  charter.  To  this  petition  a  de- 
murrer was  filed,  on  the  ground  that  Its  al- 
legatlMis  were  not  sufficient  to  entitle  the  pe- 
titioner to  the  reli^  asked,  and,  the  demnner 
being  sustained,  hence  this  appeaL 

The  question,  then.  Is  one  solely  of  remedy 
and  procedure,  and  that  Is  whether  the  tacts 
stated  in  the  petition,  and  admitted  by  the  de- 
murrer, are  sufficient  to  bring  this  case  with- 
in the  remedy  of  the  special  proceeding  pro- 
vided by  the  dlty  charter  of  Cumberland  for 
vacating  the  office  of  dty  councilman.  And 
that  depends  upon  the  construction  to  be  plac- 
ed upon  that  part  of  the  flfty-^ghth  section 
of  the  city  charter  of  Cumberland  which 
reads:  "The  mayor  and  each  member  of  the 
city  council  shall  dnring  the  whole  term  for 
which  they  were  elected  be  possessed  of  all 
the  qualifications,  rendering  them  eligible  to 
be  elected,  and  if  any  one  of  them  during  the 
time  for  which  he  was  elected,  Aall  fail  to 
retain  all  the  qualiflcatlens  necessary  to  ren- 
der him  eligible  to  election,  he  shall  forfeit 


such  office,"  etc.  The  statute  apparently 
deals  with  two  dasses  of  dlsq uallfl cation, — 
one  In  which  the  dlsqualiflcatlcMi  of  a  candi- 
date occurs  prior  to  an  election,  and  the  other 
a  dlsqoallflcation  during  the  time  or  term  for 
which  one  Is  elected.  It  is  well-settled  law 
that  the  election  of  a  dlaquallfled  person  Is  a 
nullity,— the  election  Is  a  failure,  and  a  new 
election  must  be  held.  Judge  Dillon,  in  his 
work  on  Municipal  Corporations  (page  279), 
says:  "If  the  law  requires  freeholders  to  be 
chosen  for  certain  offices,  the  election  of  a 
person  not  a  freeholder  Is  void."  It  Is  quite 
certain,  then,  that  if  the  appellee,  Edwin  F. 
Rlzer,  did  not  possess,  at  the  time  of  bis  elec- 
tion, as  alleged,  the  qualifications  prescribed 
by  the  charter  for  the  office  of  dty  council- 
man of  Cijmberland,  he  was  never  legally 
elected  thereto,  and  his  predecessor  would 
have  been  entitled  to  the  remedy  by  man- 
damus, without  resorting  to  any  other  pro- 
ceeding. Robb  T.  Carter,  65  Md.  321,  4  AtL 
282;  Townsend  v.  Kurtz,  83  Md.  331,  34 
AtL  1123.  The  special  remedy  and  proceed- 
ing provided  by  the  58th  section  of  the  char- 
ter (Acts  1808,  Ci  KS}  seems  to  us  to  ai^y 
to  the  case  of  a  councilman  disqualified  at  the 
time  of  bis  election,  but  becoming  afterwards 
disqualified,  in  point  of  property,  and  it  has  no 
reference  to  the  case  of  a  disqualified  candi- 
date at  the  time  of  his  election.  The  language 
of  the  act  la,  "shall  during  the  whole  term  for 
which  they  .are  elected  be  possessed  of  all  the 
qualifications,  •  *  •  and  If  any  one  of 
them  during  the  time  for  which  he  was  elect- 
ed shall  fail  to  retain  all  the  qualifications 
necessary  to  render  him  eligible  to  election, 
*  *  * "  then  any  taxpaylng  citlaen  of 
the  city,  being  a  legal  voter  therein,  shall 
have  the  special  remedy  provided  by  the 
charter.  We  think  that  the  words  of  the 
statute  Umit  this  special-  jurisdiction  to  the 
dass  of  cases  just  stated  by  us,  and  the 
legislature  meant  to  provide  a  remedy  where 
one  did  not  previously  exist  This  case  does 
not  fall  within  the  terms  of  the  statute,  as 
urged  by  the  appellant  For  these  reasons, 
we  think  tbe  ruling  of  the  court  on  the  demur- 
rer was  right,  and  It  win  be  afltemed.  Jnd^ 
ment  afflrmed.  with  costs. 


(90  Hd.  BH> 
PALCONBB  et  aL  v.  KIBBT  at  aL 
(Charts  of  Appeals  of  Maryland.  Jan.  25,  lOOO.) 

wii;l8-oonstrtk:tion— DBDrcnONB  proh 

I>EaAGIEt8. 

Testator,  who  was  engaged  In  a  large  mer- 
cantile busineas,  in  whidi  nearly  his  whole  foi^ 
tone  was  invested,  and  who  had  taken  L.,  a  son- 
in-law,  into  the  basiness  as  a  salaried  partner 
(be  to  receive  $3,000  a  year,  or  10  ner  cent,  of 
the  profits,  U  such  eum  exceeded  S3,000),  and 
who  had  one  son  and  three  married  daughters, 
and  whose  Bons-in-law  were  Iridebted  to  hmi  for 
m<Hiey  loaned,  bequeathed  to  one  daughter  $1<^- 
000,  to  equalize  her  share  of  his  estate,  by  rea- 
son of  help  he  had  g^ven  the  others,  and  gave 
the  residue  of  his  estate  to  the  foar  children,  "In 
equal  proportions,  share  and  share  alike,"  and 
IHFovided  that  "all  nmu  •  •  •  vhich  may  ha 
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doe  to  DM  1)7  mj  mift-IiHaw,  and  the  amonat 
of  an  Dotn  drawn  br  *  *  *  th«n  and  In- 
dorsed bj  me»  If  paid  oj  my  ezecators  ont  of  toj 
estate,  shall  be  deducted  from  the  shares  ot 
their  respectire  wire*."  HOd  that,  while  orer* 
drafts  of  L.  should  he  deducted  from  the  share 
of  his  wife,  dednetitm  dioold  not  be  made  be- 
cause acconnts  due  br  customers,  which  had  been 
treated  as  good  in  determining  the  10  per  cent, 
profits  to  be  paid  L.,  prored  worthless. 
Pac^  3^  dissenting. 

Appeal  frcHn  drcnlt  court  of  Baltimore 
cit7;  Henry  Stodcbridgei,  Jadse. 

Suit  by  Uly  Hansoa  Falconer  and  another 
against  Oeorge  A.  Klrby  and  others.  From 
an  adverse  decree,  complainants  appeaL 
Modified. 

Argued  before  McSHBBRT.  a  and 
PBAROn,  FOWLEB,  and  PAQB,  JJ. 

Wm.  Plnkn^  Whyte  and  W.  Starr  Gephart. 
for  appellants.  George  Whitelocl^,  Oana  & 
Hamaa,  and  Thos.  B.  aendlnen.  for  appel- 

McSHEIRBT,  a  J.  The  controlling  qnes- 
tion  presented  on  this  appeal  InvolTes,  and 
tar  aolntion  depends  on,  an  ascertainment 
of  what  the  late  James  Hodges  meant  by  the 
sevoitli  clause  of  bis  will.  We  are  required, 
therefore,  to  interpret  that  clause,  and  to 
giro  to  it  the  effect  which  he  has  Indicated 
upon  the  face  of  the  whole  instrument  as, 
Viewed  In  the  light  of  all  the  circumstances 
that  surrounded  him,  be  Intended  It  to  hare. 
The  clause  is  la  these  words:  "It  is  my  will, 
and  I  hereby  direct,  that  all  sums  of  money 
or  Indebtedness  which  may  be  due  to  me  by 
my  sms-ln-law,  or  any  or  either  of  them, 
and  ttie  amount  of  all  promissory  notes 
drawn  by  any  or  elthw  of  them,  and  In- 
dorsed by  me,  if  paid  by  my  executors  out  of 
my  estate,  shall  be  deducted  from  the  shares 
of  their  respectlTe  -wlTes  In  the  distribution 
and  settlement  of  my  estate."  On  the  one 
hand,  It  Is  insisted  that  Mr.  Alexand«-  Fal- 
coner, a  son-in-law  of  the  testator.  Is  in- 
debted In  a  considerable  amount  to  Mr. 
Hodges'  estate;  on  the  other,  it  Is  CMitended 
that  he  is  not  Indebted  In  the  sum  claimed, 
or.  If  Indebted  at  all,  that  the  Indebtedness 
Is  not,  with  the  exception  of  a  small  portion, 
of  the  kind  or  character  contemplated  by 
the  win,  and  Is  not,  as  a  consequence,  such 
an  Indcbtedoesa  as  Mr.  Hodges  Intended 
should  be  charged  against  the  share  of  his 
daughter  Mrs.  Falconer.  The  inquiry  pre- 
sents, therefore,  alternative  aspects.  If 
there  is  no  Indebtedness,  there  Is,  of  course, 
nothing  to  be  charged  against  Mrs.  Falcon- 
er's share.  If  there  Is  an  Indebtedness,  It 
comes  to  the  question  whether  there  is  such 
an  indebtedness  as  Mr.  Hodges  intended  to 
charge  against  that  share.  The  first  is  a 
mixed  question  of  fact  and  law,  and  as  an 
examination  of  It  to  determine  whether  an 
indebtedness  does  exist,  or  not,  necessarily 
Includes  an  Investigation  Into  the  character 
of  that  Indebtedness,  and  therefore  Involves 
a  cmaideratlon  of  the  other  question,  as  to 


whether  tiie  Indebtedness,  If  It  does  exist. 
Is  such  an  Indebtedness  as  Mr.  Hodges  in- 
tended by  hia  will  to  charge  up  against  his 
daughter,  It  will  be  more  cmvenlent  to  pass 
by  the  first,  and  to  proceed  at  Mice  to  tb» 
second,  Inquiry. 

Assuming  an  Indebtedness  of  some  amount 
to  exist,— and  this  may  be  dime  without  touch- 
ing the  ultimate  question  as  to  whether  the 
Indebtedness  thus  assumed  is  one  that  under 
tiie  will  can  be  charged  against  Mrs.  Faleoa- 
er's  share,— how  did  the  Indebtedness  arlsef 
We  must  put  ourselves,  as  nearly  as  we  can. 
In  the  testator's  armchair,  see  the  drcumstan- 
ces  that  he  saw,  appreciate  his  surroundings 
as  be  appreciated  them,  and  then  give  ta  the 
language  he  has  used  in  his  will  the  meaning 
which  these  drcumstances  and  these  sur- 
roundings Indicate  he  intended  that  language 
to  havew  Llttlg  v.  Hance.  81  Md.  426,  82  AtL 
843.  Let  us  look  for  a  moment  at  the  situa- 
tion. For  a  number  of  years  Mr.  Hodges  had 
been  engaged  in  a  large  and  lucratlTe  mercan- 
tile bushiesB.  Neariy  his  whole  fortune  was 
Invested  in  It,  and  only  an  Inidgniflcant  part 
was  not  He  had  four  children,— one  son  and 
three  danghta*s.  The  daughters  were  mar- 
ried, and  the  son  was  employed  In  the  father's 
business.  Mr.  Falconer,  a  son-in-law,  was  al- 
so employed  In  the  same  business.  Because 
of  declining  health,  absence  from  home,  and 
inability  to  att^id  as  formerly  to  so  large  a 
commercial  enterprise,  Mr.  Hodges  took  Bfr. 
Falconer  into  the  business  as  a  partner.  Fal- 
coner, according  to  one  of  the  witnesses,  was 
what  Mr.  Hodgee  called  a  "sahuied  partn»." 
He  was  to  receive  $3,000  a  year,  and  10  per 
cent  of  the  profits,  if  the  latter  sum  was  In 
excese  of  $3,000;  but  in  any  event  be  was 
entitled  to  $3,000  per  annum.  He  contrlboted 
nothing  to  the  capltaL  From  year  to  year 
these  profits  were  ascertained  by  Including 
In  the  statements  of  assets  a  la^  number 
of  unpaid  accounts  doe  by  customers  to  Mr. 
Hodges,  and  fheae  unpaid  accounts  were  car^ 
ried  in  the  statements  as  suspended  accounts. 
WhKi  these  suspended  accounts,  or  any  of 
them,  were  found  to  be  nncollectlMe,  they 
were  diarged  off.  Both  before  and  after  Mr. 
Hodges'  death,  and  following  a  period  of  great 
financial  depression,  large  proportions  of  these 
suspended  accounts  were  so  charged  off, 
whereby  tbe  books  were  made  to  show  con- 
siderable losses  In  the  business.  In  addition 
to  this.  Mr.  Falconer  overdrew  the  amounts 
which,  according  to  his  own  contention,  he 
was  entitied  to  receive.  The  aggregate  ot 
these  overdrafU  was  $3,409.16.  Ten  t»er  cent 
of  the  losses  on  these  sus)>ended  accounts- 
were  charged  to  Mr.  Falconer,  and  this  In- 
debtedness thus  made  up,  and  amounting, 
with  tbe  overdrafts,  to  $14,&S9.13,  Is  the  In- 
debtedness which  Mr.  Klrby,  one  of  the  ex- 
ecutors of  Mr.  Hodges*  will,  contends  should, 
under  the  terms  ot  that  will,  be  charged 
against  the  share  of  Mra  Falconer.  In  oppo- 
sltim  to  this  ctmtentlMi,  It  Is  maintained  that. 
neither  the  language  of  the  will,  nor  tbe  In- 
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tention  of  the  testator  as  gathered  from  that 
language,  when  U  la  read  In  the  light  (rf  all 
tbe  surroundings,  Includes  any  of  this  alleged 
Indebtedness,  other  than  the  oTerdrafta.  So 
the  contest  comes  down  to  these  losses  In  the 
business.  If  there  Is  anjrtlUng  clear  on  the 
face  of  the  will,  and  (dear  beyond  contro- 
versy. It  la  that  Mr.  Hodges  intended  to  treat 
his  children  with  absolute  and  exact  equality 
In  the  distribution  <a  his  estate.  Some  of 
them  he  had  helped  before  he  made  Us  will, 
and,  to  compensate  for  this,  he  bequeathed  to 
the  one  not  thus  provided  for  flO,000,  In  or- 
der, as  he  said,  "to  more  nearly  equalize  her 
ahaxe  of  my  estate."  After  making  a  life 
provision  for  his  sister  and  tor  a  niece,  he 
gave  the  whole  residue  and  remainder  of  his 
estate  to  his  four  children,  "in  equal  por- 
tions, share  and  share  alike."  To  further 
preserve  that  equality,  the  aev^tb  clause, 
transcribed  above,  was  inserted.  Under  it, 
what  the  s<»is-ln-law  owed  him,— what  they 
had  received  from  him,— and  what  he  might 
be  required  to  pay  toi  them  on  notes  given 
by  them  and  Indorsed  by  him,  was  to  be  de- 
ducted from  the  shares  of  the  req>ectlve 
wives  of  those  sons-in-law.  This  method  pre- 
served the  predominant  scheme  of  equality, 
and  the  sums  which  Mr.  Falconer  drew  In 
excess  of  hla  salaiy,  and  which  he  and  his 
family  received  the  benefit  of,  are  therefore 
chargeable  against  his  wife's  share  of  the 
residuum.  But  in  what  possible  way  can  the 
losses  In  the  business,— the  shrinkage  of  aa- 
seta,— which  dlmipished  the  volume  of  the 
estate,  be  said  to  be  an  "Indebtedness"  of  Fal- 
coner, within  the  meaning  of  that  term  as 
used  in  the  will?  If  these  losses  constitate 
an  indebtedness  to  the  amount  daimed,  they 
wonld  equally  constitute  an  hidebtedness 
without  reference  to  the  amount  of  them,  be- 
cause the  amount  is  purely  accidental,  and 
has  nothing  to  do  with  determining  the  char- 
acter of  the  indebtedness.  If,  then,  without 
reference  to  the  amount,  the  alleged  indebted- 
ness created  In  the  mann^  indicated  was  the 
kind  ot  Indebtedness  which,  as  it  Is  Insist- 
ed, Mr.  Hodges  designed  to  diarge  against 
the  share  of  bis  daughter,  it  was  altogether 
possible  ttiat  Mrs.  Falconer  might,  Insteild  of 
receiving  one-fonrth  of  the  residnnm,  actually 
receive  nothing,  because,  had  Mr.  Falconer's 
10  per  cent  of  the  losses  of  the  business 
.equaled  one-fourth  et  the  estate  left  for  dl»- 
tribntion.  Mrs.  Falconer  would  not  have  been 
entitled  to  a  dollar.  She  would  not  have  been 
entitled  to  a  doUax,  not  because  her  husband 
had  received  from  Mr.  Hodges  the  equivalent 
of  the  share,  whldi  otherwise  would  have 
been  distrtbnted  to  her,  but  becanse  the  value 
of  the  estate,  widiout  fault  of  his,  and  with- 
out benefit  to  him  or  to  her,  had,  by  the  vlcte- 
sltndes  of  business  and  the  hazards  of  trade, 
shrunk  below  what  It  was  btileved  to  be 
worth  (When  Mr.  Hodges,  to  benefit  himself, 
and  not  to  impoverish  Mr.  Falconer,  took  the 
latter  Into  the  business.  It  Is  Inconceivable 
tiiat  a  tatfaor  who  so  unmistakably  mafitfetffc* 


ed  his  purpose  to  dea^  with  exact  equality 
among  his  children,  and  who^  to  free  himself 
in  a  measure  from  the  cares  of  business,  had 
made  one  of  his  scws-ln-Uiw  a  salaried  partr 
ner,  delib^tely  intended,  under  the  guise  of 
that  transaction,  to  place  that  son-in-law  In  a 
position  where.  If  dlsaator  bef^  the  bntf- 
ness,  be  would  not  only  be  crushed  financial- 
ly,  but  wh^  his  wife  might  be  stripped  of 
the  last  dollar  of  her  share  In  that  father^ 
estate.  To  that  length  the  a^nment  must 
go.  If  sound  at  all,  and  short  of  that  limit  It 
cannot  logically  stt^.  If  it  cannot  logically 
Etop  short  of  that  limit,  Mr.  Hodges  must  be 
treated  as  having  contemplated  the  possibili- 
ty of  such  a  result,  because  such  a  result  was 
obviously  possible;  and,  If  he  must  be  treat- 
ed as  having  coatonplated  the  possibility  o2 
such  a  result,  he  must  be  ta^d  to  have  In- 
tended to  create  a  condition  which  might  In- 
volve co-existent,  contemporaneous  incouilst- 
encles,  namely,  that  Mrs.  Falconer  was  to 
have  a  one-fourth  Interest  In  his  estate,  and 
that  she  was  to  have  absolut^y  no  part  of  It. 
at  one  and  the  same  time.  Manifestly,  if  this 
be  an  Indebtedness  which  the  testator  meant 
to  Include  in  the  seventh  clause.  It  would 
have  been  none  the  less  an  Indebtedness, 
within  that  same  clause,  had  It  happened  to 
swell  to  the  full  Umit  of  Mrs.  Falconer's 
share.  And,  had  that  event  occurred,  we 
would  have  been  obliged  to  hold,  on  the  con- 
struction contended  for  by  Mr.  Kirby,  that 
Mrs.  Falconer,  who  was  confessedly  in  no 
way  re^nsible  for  these  losses,  would  be 
bound  to  make  them  up  out  of  her  share  of 
the  estate,  to  the  full  limit  ot  that  share, 
though  the  t&ct  as  to  whether  there  would  be 
any  estate  for  dlviskm  at  all  depended,  when 
the  will  spoke,  altogether  upon  the  contin- 
goicy  that  the  total  losses  and  shrinkages 
and  debts  were  less  than  the  value  of  the  as- 
sets which  remained.  A  omstructlon  which 
would  give  to  three  of  Bilr.  Hodges'  children 
the  whole  of  bis  estate,  and  would  throw  up- 
on the  fourth,  as  her  share,  the  losses  result- 
ing from  the  business  In  which  nearly  all  the 
assets  of  the  estate  were  Invested,  wonld  be 
a  construction  utteriy  subversive  ot  the  equal- 
ity so  conspicuously  apparent  on  the  face  of 
the  will  as  the  predominant  Intent  of  the  tes- 
tator. If  this  be  so.  It  is  na  leas,  in  principle, 
a  vloIatlMi  of  that  equally  to  cast  upon  one 
share  losses  which  affect  the  value  of  the 
whole,  even  though  the  sum  of  those  losses 
be  less  than  the  share  so  chained  with  them. 
Practically  the  whole  estate  of  Mr.  Hodges 
consisted  ot  his  stock  In  trade  and  bills  re- 
ceivable. Whether  he  regarded  Mr.  FalcMier 
as  a  partner  who  was  bound  to  contribute  to 
the  losses  In  the  proportion  that  he  was  enti- 
tled to  share  In  the  profits  Is  Immaterial,  be- 
cause the  Inquiry  before  us  Is  not  as  to  wheth- 
er, on  an  accounting  between  t3ie  partners, 
there  is  a  liability  on  Mr.  Falconer's  part  to 
make  tip  a  percentage  of  the  losses,  but 
whether,  assumlt^  that  there  Is,  that  liablUtr 
is  an  indebtedness  which  the  testator's  wlU, 
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u  ooireetty  Interinet^  dlnecti  to  be  duufed 
■gainst  Mm  Falooiur*B  ■huw  of  her  C&tbex'e 
eetate.  These  loves  Trwe  hMnes  in  the  busi- 
ness 1b»j  dlmlnlahed  the  assets  of  the  eon- 
fern.  They  resulted  In  making  the  amount 
for  dlTlalon  that  mniOi  less.  But  they  nettha 
beueflted  Mr.  Falconer  or  his  wife,  nor  gare 
to  her  an  adraotage  over  any  of  the  other 
dilldren.  It  Is  not  necessary  to  toelode  them 
under  the  term  "Indebtedness,"  used  to  the 
wrentti  clause  to  order  to  give  that  danse 
efficacy.  There  were  Items  oC  Indebtednea 
doe  1^  the  s<mB-la-law  to  irtildi  the  danse 
doea  apply,  and  applies  without  mbrerUng 
the  cardinal, idea  at  eqnaUty,  and  without 
worUiig  out  the  Injustice  which  the  content 
tl<m  of  Mr.  Klrl^  tovdves.  These  Items  are 
all  of  the  same  kind.  They  reiHvsent  sums 
actually  due  the  sons-in-law  to  Mr.  Hodges. 
Some  of  them  were  notes  representing  bor<> 
rowed  money.  The  ovodrafto  of  Mr.  Fal- 
coner wwe  of  the  same  nature.  Both  stood 
for  advances  made,  sobstsntlally,  for  the 
benefit  of  the  daughters.  Upon, these  ttie  will 
can  operate,  and  was  (Avlously  Intended  to 
operate;  hut  to  extend  Ito  effect,  and  to  bring 
in  under  It  losses  to  a  large  and  fluctuating 
hustoess,  would  be  to  make  the  wife  of  the 
salaried  partner  a  gnarantor  against  any  loss 
of  her  husband's  In  that  business  up  to  the 
(nil  amount  of  her  Interest  under  the  reMa> 
ary  clause  ot  her  father's  wIlL  We  sie  un- 
willing to  give  such  a  cocstmcttoi  to  the 
clause  to  controversy,  when  th«e  Is  another 
and  a  reasonable  one,  which  gratifies  the  let* 
ter  and  the  spirit  of  the  dause,  and  whidk  Is 
much  more  to  harmony  with  the  testotor's 
scheme  of  equality,  and  much  more  to  accord 
vrlth  his  sense  of  Justice. 

Our  conclusion,  then.  Is  that  tta  decree,  to 
so  far  as  It  charged  Mrs.  Falconer's  Vhar* 
with  the  overdrafts  of  her  husband,  amount' 
Ing  to  98,409.16,  Is  correct,  but  to  so  far  as 
It  diarged  her  share  with  the  losses,  amount- 
tog  to  ¥11,170.97,  It  li  erroneous.  The  decree 
of  the  lower  court  will  therefore  be  affirmed 
In  part  and  reversed  in  part,  and  the  cause 
will  be  remanded,  that  a  new  decree  maybe 
passed  Gontormlng  to  this  oirinlon;  the  coeto 
above  and  below  to  be  paid  out  ot  the  estote. 
Decree  affirmed  In  part  and  reversed  to  part, 
and  cause  remanded;  the  eosto  above  and  be- 
low to  be  paid  ODt  of  toe  estofe. 

PAGD.  3.  (dissenting).  With  great  respect 
for  the  opinion  my  Brothers.  I  find  myself 
unable  to  concur  to  the  conduslons  they 
have  reached  to  this  case.  I  shall  give  the 
reasons  that  seem  to  me  should  contnri, 
with  as  much  brevity  as  I  can. 

The  main  questions  Involved  maybe  atot- 
ed  as  follows,  viz.:  (1)  Was  Alexander  B*al- 
cener  Indebted  to  James  Hodges  at  the  time 
of  the  latter'B  death,  and.  If  so,  to  what  ex- 
tent? And  (2)  was  It  an  todebtedness  of 
such  a  character  as  to  be  wlthto  the  seventh 
artide  of  Mr.  &>dgeB'  wlU,  according  to  the 
true  totent  and  meaning  of  the  testatort  la 


<»4«  to  solve  these  qnestiona  properly,  a 
recmltnlation  of  the  facto  of  the  case,  as 
tiiey  appear  to  the  record,  becomea  neces- 
sary. 

The  teetotor  was  possessed  of  a  large  per- 
sonal estote,  toe  larger  part  of  which  was 
Invested  to  his  business.  He  was  also  seised 
of  considerable  real  estate.  He  died  on  the 
ISth  day  of  February,  1886.  He  left  survlv- 
li^  him  four  children,— three  daughters 
(Mary  XUai.  wife  of  Oecsge  A.  Elrby;  Ida 
Virginia,  wife  ot  St  George  W.  Teacfcle;  and 
Uly  Hanson,  wife  ot  Alexanda*  Falconet), 
and  one  son  (William  Ringgold  Hodges). 
The  executors  of  his  estote,  George  A.  Elr- 
by and  Alexander  Falconer,  and  all  the  chil- 
dren of  the  deceased,  were  made  defendants. 
By  the  seventh  clause  of  his  will,  which  will 
be  more  particularly  referred  to  later  on, 
Mr.  Hodges  directed  that  **all  sums  of  money 
or  Indebtedness"  which  might  be  due  to  him 
from  hia  B<mB-ln-law  should  be  deducted 
frt»n  the  shares  of  their  respective  wives  to 
the  distribution  and  settiement  of  his  estate. 
At  the  time  of  his  death,  and  for  several 
years  prior  thereto,  he  had  been  engaged  in 
hustoess  with  his  Bon-ln-law  Falconer,  under 
the  name  of  Hodges  Bros.;  and  by  the  ntoto 
dause  of  his  will  he  directo  that  his  sde 
surviving  partner.  Falconer,  stiall  close  np 
the  boalnees  "with  all  possible  dispatcb. 
without  too  great  a  sacrifice  of  all  the  goods 
In  stock."  The  wtire  capital  of  the  busi- 
ness, amounting  to  nearly  9900,000,  was  the 
jfxvjfexty  of  Mr.  Hodges.  There  were  no 
written  krticlee  of  co-partoership.—only  a 
verbal  understonding  between  the  co-part- 
ners; but  It  is  conceded  that  of  the  profits 
the  testotor  was  to  receive  90  pw  cent.,  and 
Falconer  10.  The  Questions  as  to  the  al- 
lied Indebtedness  of  Mr.  Faicmer  grow  out 
of  the  settlement  of  this  business,— whether 
or  not  he  Is  to  be  charged  wito  any  of  the 
losses  of  the  firm.  The  parties  Interested 
have  agreed,  to  writing,  that  U  the  share  oi 
Mrs.  Falcfmer  to  the  settiement  of  the  estote 
"is  to  be  charged  with  not  only  the  over, 
drafto  of  her  husband,  but  also  with  any 
proportion  of  the  losses  of  said  firm,  that 
then  and  to  that  event  tiie  sum  of  914,- 
68Bi>/io«  ahall  be  taken  and  agreed  to  be 
the  limit  and  extent  of  the  total  liability  of 
her  share  of  the  estote  for  all  Indehtednesa 
of  her  husband,"  etc.;  If.  on  the  other  hand. 
It  be  determtoed  by  the  court  that  her  share 
of  ttie  estote  Is  to  be  charged  "with  only 
the  overdrafts  made  by  hw  husband  as  a 
member  of  ths  late  firm,  and  not  wltit  any 
porUtm  of  the  losses  thereof,  tiien  and  In 
that  event  the  sum  of  f3,400i«/ioo  shall  be 
taken  and  considered  as  the  limit  and  extent 
of  the  total  liability  of  her  share  of  the  es- 
tate for  the  todebtedness  of  her  husband 
to  her  father,  and  shall  be  the  sum  deducted 
therefrom  In  the  distribution  and  settiement 
of  the  estote."  This  agreemmt  weema  to 
concede  that  all  sums  due  on  account  of 
overdrafts  constitute  an  Indebtedness,  with 
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In  the  me&ulDg  of  Uie  seventh  clamw  of  the 
will,  and  therefore  It  Is  Incumbent  apon  ai 
to  Inquire  now  whether.  In  addition  to  the 
OTerdrafts.  Mrs.  Falconer's  share  Is  to  be 
farther  charged  with  any  proportion  of  the 
losses  of  the  firm.  Aside  from  the  testimony 
of  Mr.  Falconer,  to  which  fuller  reference 
wUI  hereafter  be  made,  the  proof  as  to  the 
verbal  a^rreement  between  the  co-partners 
Is  meager  and  unsatisfactory.  The  witness 
William  B.  Hodges,  on  being  asked  as  to  the 
status  of  Falconer  In  the  Arm,  said  that  be 
had  heard  his  father,  In  '*those  convenni' 
dons"  with  him,  say  '*that  he  loolced  upon 
Mr.  Falconer  as  a  salaried  partner,"  that  be 
had  no  capital  In  the  bnslness,  and  that  **he 
[the  deceased]  had  made  bim  a  partner  to 
act  with  power  of  attorney"  In  case  of  his 
Illness  or  absence  from  home.  Bat  the  wit- 
ness knew  nothing  wbatever  of  the  agree- 
ment of  copartnership,  or  as  to  whether  It 
was  in  writing  or  not  He  eonid  not  say 
poaitlTely.  bat  thonght  he  had  heard  Mr. 
Hodges  say  that  Falconer  was  to  receive 
"abont  ten  per  cent  of  the  profits";  and,  In 
his  next  reply,  that  Mr.  Hodges  told  him 
that  Mr.  Falconer  was  to  rec^Te  $3,000  sal- 
ary. Am  to  what  disposition  was  to  be  made 
ot  the  losses,  the  witness  testified  that  he 
never  heard  Mr.  Hodges  **m«itlon  a  word." 
What  Mr.  Hodges  meant  when  he  used  the 
words  "salaried  partner"  Is  not  clear.  The 
words  need  some  explanation,  before  It  Is 
possible  to  nnderstand  what  Idea  was  Intend* 
ed  to  be  conveyed  by  their  ose.  It  la  as  easy 
to  nnderstand  that  he  meant  that  Falconer 
was  to  receive  a  share  of  the  profits,  as  prof- 
Its,  as  that  he  was  to  receive  a  salary  of 
93,000.  Indeed,  he  told  the  witness  at  one 
time  that  Falconer's  share  of  the  profits  was 
10  per  cent,  and  at  another  that  he  was  to 
recdve  a  salary  of  $3,000.  If  these  rather 
Inconsistent  statements  are  to  be  accepted. 
It  Is  clear  that,  In  order  to  reconcile  tbem,  It 
would  be  necessary  to  nnderstand  that  hts 
meaning  was  that  Falconra:  was  to  receive 
10  per  cent  of  the  profits,  not  to  exceed  |S,- 
000;  and.  If  that  oplanatlon  be  correct  it 
was  possible,  when  the  profits  were  not 
large,  for  him  to  receive  less  than  that  sum, 
and,  if  the  profits  were  nothing,  that  he 
would  receive  nothing.  The  evidence  of  this 
witness,  when  considered  In  Its  mtlrety, 
seems  to  prove,  or  tend  to  prove,  no  more 
than  that  Falconer  was  a  partner  entitled  to 
receive  10  per  cent  of  the  profits,  to  the  ex- 
tent of  $3,000,  and  that  the  last-mentioned 
msm  was  liable  to  be  diminished  by  diminish- 
ing profits;  but  there  Is  nothing  whatever 
that  tends  directly  to  show,  except  remotely, 
what  disposition  was  to  be  made  of  losses 
In  a  year  where  they  exceeded  the  profits. 
As  far  as  It  goes,  It  rather  tends  to  show, 
it  there  Is  any  tendency  at  all,  that  the  part- 
ners were  to  share  the  losses  In  proportion 
as  they  were  entitied  to  profits.  The  test^ 
mtxj  of  the  witnesses  Start  and  Pender  snp- 
pcMts  that  at  Hodges,  to  the  extent  only  of 


showing  that  there  was  a  limit  to  the  ao- 
tborlty  of  Falconer  In  respect  to  the  amoont 
he  might  draw.  Each  of  these  witnesses 
states  that  the  decedent  In  the  years  189S 
and  ISM  frequentiy  "deprecated  the  fact 
that  Falconer  had  overdrawn  bis  account 
without  authority."  The  balance  sheets  for 
those  years  show  that  in  1S93  he  had  over- 
drawn his  account  to  the  extent  of  $8,902, 
and  In  1804  his  debits  mounted  up  to  $7,- 
718.81;  and  this,  too,  after  he  had  been  cred- 
ited hy  10  per  cent  of  the  profits,  and  char* 
ged  with  the  same  percratage  of  losses. 
They. testify  that  Mr.  Hodges  told  his  clerks 
not  to  allow  Falconer  to  draw  "more  than 
$3,000."  That  was  the  Umlt  A  year  or  two 
prior  to  his  death  be  directed  Start,  the  book- 
keeper and  cashier,  to  keep  the  accoufit 
down  to  $3,000  a  year,  and  frequentiy  dur^ 
lug  the  year  wonld  ask  If  he  was  keying 
the  account  "within  bonnds."  He  must  on 
those  occasions  have  had  reference  to  the 
business  of  1892  or  of  1806,  and,  if  we  turn 
to  the  accounts  of  those  years,  we  find  that 
thongb  the  profite  of  those  years  amounted, 
for  Mr.  Falconer's  share  of  10  per  centum, 
to  $3.47a87  for  1882,  and  $2,B21.54  for  1893, 
or  a  total  for  the  two  years  of  $5,099.91,  yet 
Mr.  Falconer  In  December,  180(S,  had  over- 
drawn to  the  extent  of  $7,718.81.  In  the 
light  of  these  facts,  we  may  easily  nnder- 
stand the  "deprecations"  of  Mr.  Hodges,  and 
his  frequent  caution  to  his  clerks  to  keep 
Falconer's  account  "within  bonnda"  It  also 
becomes  clear  that  such  cautions  can  have 
no  tendency  to  prove  what  the  agreement 
was  between  the  co-partners  as'  to  the  dis- 
position of  the  losses  In  a  year  when,  from 
untoward  or  unforeseen  causes,  there  were 
no  net  profits,  but  Mily  net  losses.  In  the 
dearth  of  direct  evidence  as  to  this  matter, 
we  are  compelled  to  turn  to  the  examination 
of  the  aecounts  and  statements,  to  ascertain 
from  them,  if  we  may,  how  the  co-partners 
themselves  regarded  the  matter.  They  are 
material  and  competent  evidence  for  that 
purpose,  because  the  hitentions  of  the  par- 
ties may  be  gathered  from  tbeir  acts.  In-  con- 
nection with  the  facts  and  circumstances  of 
the  case.  Bull  v.  Schuberth,  2  Md.  SC.  And, 
where  there  Is  no  express  contract  of  part- 
nership proved,  "the  entries  In  the  books  are 
as  conclusive  of  the  rights  of  the  parties  as 
if  they  had  been  found  prescribed  in  a  regu- 
lar  contract"  Flelschmann  v.  Oottschalk,  70 
Md.  536,  17  AtL  384;  Stewart  T.  Forbes.  1 
Macn.  AG.  187;  Sangston  t.  Hack,  52  Md. 
192. 

Among  the  exhibits  found  with  the  testi- 
mony appear  six  of  the  balance  sheets  of 
the  firm,  made  op  as  of  the  81st  day  of  De- 
cember of  each  year,  for  the  years,  respec- 
tively, from  1889  to  1894,  Inclusive.  Each 
one  of  these  shows  a  credit  or  debit  or  both, 
as  the  case  may  be,  opposite  the  name  of 
Mr.  Falconer.  Up  to  and  including  the  year 
1891  the  account  was  in  his  favor.  After 
that  year,  It  was  against  him.  In  1882  there 
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was  a  debit  against  him  of  92^JI7,  tn 
ISas  of  $3,902.11,  and  In  1894  of  $7,718.»1. 
It  18  In  evidence  that,  shortly  after  Mr. 
Hodges'  death.  Mr.  Kirby,  one  of  the  execu- 
tors, requested  Mr.  Falconer  to  fnmlsh  a 
statement  showing  the  condition  of  the  busi- 
ness. In  compliance  with  this  request,  Fal- 
coner banded  to  him  a  pai>er  which  included 
the  capital  account  of  Mr.  Hodges,  and  a 
general  balance  sheet  for  the  year  1894. 
The  latter  showed  two  debits,  as  follows: 
Alexander  Falconer,  private  account,  4Kt,000; 
Alexander  Falconer,  $7,718.81.  The  first 
Item,  it  Is  shown  in  the  testimony,  repre- 
sents the  amount  of  Falcoaer's  "drawings" 
for  the  year  1894.  As  to  the  second  Item, 
Falconer  was  asked  for  a  statement  which 
would  show  how  that  amount  was  made  up; 
and  lo  compliance  therewith  be  supplied  the 
papu  which  appears  In  the  recwd  as  '*Da- 
fendant's  Bxhibit  Bxamlner  O.  A.  B.,  No.  8." 

In  tbst  Um  seoount  begins  with  SM  Deoem- 
bsr.       and  ■hon  a  credit  In  bU  tsvor  H 

of  that  date  of  „  „ 

—And  pioGeeds,  In  snbstSDOe,  u  tc^ows: 

<X  trio  per  eant  pnfita  Deoembn  U,  1BBB„... 


Dsdnet  his  pUvsts  saooant  (being  Ms  dtvm- 
Inp  daring  ttBB)-....———..........iM— 


To  hli  eradlt  DeDember  n,  ttV.  

InUn(Deeem1)erSl}  hie  Share  (uproOtiwie 

To  be  oharged  with  hladrawlnga  opto  Deoem- 

ber  U,  lOKL   „   


ll,88SM 

MITH 

4.1H  ST 

m,ui  2i 

U85M 


To  bU  credit  December  SI,  UBt..................  11.068  9) 

Add  tbereto  bU  ihare  ot  proflits  for  tBBl   1,S7B  19 

Also,  10  per  osnt.  of  wdleotioiuof  stnpeiided 


aooooqi 


To  be  obarmd  wltb  his  drswhigs  ap 
(o  Decemlier,  1801    MA*I  » 

AIM,  wltb  10  pereenL  hMMe  In  sni- 
peoded  aeeoonte...,.   i,MI  n 


SI.«U  M 


At  debit  December  SI,  I801..„....„ 
To  be  credited  wltb  proQta  ap  to  De- 

oember  81, 1882   U,m  m 

Alio,  wltb  10  per  cent.  ooUeotloiu 

•lupeaded  aeoonnU.......».»»«_        B  N 


To  be  charged  with  draw- 
ings of  1^   H.m  H 

Also,  with  10  per  cent  los- 
■M  snapended  aoeonato....     881  01 


«,1DSII 


At  debit  DeoemberSL  1808.    n,0Oe  00 

TObe  credited  with  pnmta  ap  to  De- 
cember 81,  1808   mjm  H 

And  charged  with  hlsdraw- 

Inga  for  18BS  |B,Btl  00 

Also,  with  10  pwoenL  lonee 

nupended  aoe(nmt8.»...     OT  H 

  m» 


1410  01 


At  detdt  December  n,  im..~.^. 


— '  17.718  81 


This  account  shows  very  clearly  how  the 
several  Items  on  the  several  balance  sheets 
opposite  the  name  of  Mr.  Falconer  were  ob- 
tained, and  that  was  by  charging  him  each 
year  with  the  amount  be  drew  from  the  bosl- 
ness,  and  10  per  cent  of  the  losses,  If  there 
were  any,  and  crediting  him  with  10  per  cent 
of  the  profits.  This  method  shows,  also,  that 
Falconer's  right  to  profits  depended,  each  year, 
upon  what  might  remain  after  the  losses  were 


accounted  for.  For  instance,  tbe  balance 
sheet  of  1881  shows  a  debit  against  hbn  of 
$2,230.37,  and  this  Item  was  reached— 

By  oredlilng  him  with  tbe  amount  In  hie  fa- 
vor at  the  doee  of  tbe  year  1890  „   |1,0H  10 

His  share  of  tbe  profltt  ot  18BI  was....  iLm  ?S 

And  of  eblleotlou  ot  aupwided  ae- 
eounte.  ^     »  8T 

HIa  total  eredlU  tor  1801  ware.  mjlU  SB 

But  he  drew  that  year   HOST  91 

And  his  ahsM  of  tosNS  In  tbeae- 
setiata  not  oolleeted  wtM^.^^.^^   1.4M  n, 

 r-JMtn 

Wbleh  left  him  indebted  at  the  end  of  the 

jear.  ™™™.™  Wtm  Of 

And  this  amount  was  charged  against  him 
In  the  balance  sheet  of  the  year,  and  was  car- 
ried forward  to  the  next  year,  at  the  end  of 
which  a  balance  sheet  was  made  up  in  the 
same  manner.  Mr.  Elrby  states  tliat  Mr.  Val- 
coner  admitted  that  these  balance  sheets  cor- 
rectly represented  his  indebtedness  to  the 
firm,  but  Falconer  himself  denies  having  made 
such  a4mlsBtona.  However  that  may  be,  the 
abscdute  correctness  of  the  figures  that  appear 
on  them  Is  not  denied,  nor  that  they  were  ob- 
tained from  the  books  of  the  firm.  Falconer, 
however,  does  admit  that  Klrby  asked  him  to 
show 'the  "balance  sheet  of  1896,"  and  that 
he  showed  It  to  him,  and  that  Kirby  "called 
his  attention  to  the  amount  ct  $7,718.81  at  my 
[his]  debit"  These  balance  sheets  must  have 
been  shown  to  Mr.  Hodges.  They  contained 
the  results  of  the  year's  business,  and.  as  a 
prudtiit  and  experienced  man  of  business,  he 
must  have  scrutinized  with  care  every  item. 
Not  Is  it  doiied  that  he  did  so.  Klrby  states 
that  Falconer  said  to  him  that  he  had  seen  the 
balance  sheet  for  1894,  and  there  la  no  contra- 
diction of  his  statement  They  appear  to 
have  been  made  out  at  the  end  ot  each  year, 
and  it  Is  inconceivable  that  they  would  have 
been  allowed  to  remain  In  the  fmrm  they  now 
have,  unless  they  had  severally  been  approved 
by  each  member  of  the  firm.  They  show  con- 
clusively, in  the  absence  of  other  proof,  that 
both  the  oo-partners  understood  that  Falconer 
was  to  be  liable  for  his  proportion  of  the  loss- 
es; and.  if  this  be  correct  it  seems  to  bo 
dear  that  if  the  firm  failed  to  make  any 
profits  In  any  year,  Falconer  would  not  be  en- 
titled to  receive  anything  from  the  business, 
but  would  be  bound,  as  between  tbe  partners, 
to  bear  hfs  proportion  of  tbe  losses. 

Much  was  said  at  the  argument  about  tbe 
"red  book,"  but  inasmuch  as  an  extended  ref- 
erence to  it  would  be  only  to  repeat  much  ol 
what  has  been  said,  we  will  not  make  furtlia 
allusion  to  it 

The  appellees  have  objected  to  the  compe- 
tency ot  Mr.  Falconer  to  testify  in  his  own 
behalf  with  reference  to  bis  contract  and  deal- 
Ings  with  Mr.  Hodges.  Assuming,  however, 
that  the  objection  Is  not  well  taken  (without, 
however,  so  de<ddlng),  his  evid^ce,  as  ccn* 
talned  in  the  recent  la  not  snfflcloit  to  afffect 
the  result  we  have  reached.  He  states  tliat 
the  arrangement  existing  between  Mr.  Hodges 
and  himself  was  that  he  was  to  be  allowed 
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to  draw  $3,000  per  annum,  and  if,  at  the  end 
«f  the  year,  there  remained  any  profit  In  the 
bnatness,  he  was  to  enjoy  10  per  cent;  but 
be  makes  no  jtatonent  at  all  aa  to  what  the 
onderstanding  waa  aa  to  the  louea.  Hla  tea- 
ttnumy  sbowa  that  hiB  anMxdation  In  business 
with  Mr.  Hodges  as  a  partner  began  in  the 
year  1888,  and  that  Mr.  Lewis  was  then 
a  member  of  the  firm.  The  co-partnerehip 
agreement  between  himself,  Mr.  Lewis,  and 
Mr.  Hodges  contained  the  provision  that  tbe 
profits  shonid  be  ascertained  "atta:  deducting 
clerks*  salarlu,  wages,  and  all  necessary  ex- 
penses and  losses  of  every  kind."  At  the 
end  of  that  year  Lewis  withdrew  from  the 
fltm,  and  Falconer  testifies  that  there  was  no 
change  made  In  the  agreement  aa  to  bis  Inter- 
eat  in  the  profits,  and  no  oonversatioa  ever 
took  place  between  himself  and  Mr.  Hodges 
In  reference  to  It  It  is  clear.  tha«fore,  that 
the  statement  of  Mr.  Falctmer  can  furnish  us 
with  but  scant  aid  as-  to  the  manner  of  tbe 
disposition  of  the  losses;  and  It  seems  that 
there  Is  bat  little  left  for  us  to  do,  even  with 
the  aid  of  his  evld^ice,  but  to  ascertain  what 
we  may  frtMn  Uie  conduct  of  tbe  parties,  as 
lUnstmted  by  the  accounts  of  the  firm,  when 
taken  in  connection  with  all  other  circum- 
stances of  the  case.  The  explanation  of  Mr. 
Falconer  of  the  charges  against  him  in  the 
several  balance  sheets  Is  far  from  satisfac- 
tory. On  being  asked  why  he  was  so  debited, 
be  said  that  the  "so-called  balance  sheets 
made  up  by  me  from  year  to  year  were  based 
upon  the  system  or  custom  adopted  by  the 
members  of  the  firm  of  Hodges  Bros.,  whldi 
were  made  up  for  their  private  use,  and  sim- 
ply to  show  each  partner,  approximately,  the 
general  result  of  any  year's  buainesa";  and 
again,  on  crosB-exaniinatI<»i,  "They  were 
made  up  more  as  matters  of  information  for 
the  respective  partners  than  with  any  idea 
of  thdr  being  considered  finalities."  On  be- 
ing asked  what  Information  did  the  entry 
chai^g  himself  with  10  per  cent  of  the 
losses  convey,  he  said:  "I  did  not  say  that 
that  entry  was  made  to  convey  informatioo 
to  members  of  the  firm.  1  said  that  tbe  bal- 
ance sheets  were  Intended  few  the  purpose  of 
conveying  such  Information,  and  they  simply 
looked  at  the  difference  between  the  total 
amount  of  the  assets  and  the  total  amount  of 
the  liabilities,  from  which  they  deducted  In 
their  minds  tbe  amount  of  expense  account 
and  the  loss  In  the  interest  account  and  thus 
arrived  at  the  net  profit  appnnimately,  for 
any  one  year."  If  the  amount  opposite  Fal- 
coner's name  was  entered  as  an  asset  when 
In  fact  it  waa  not  It  is  quite  enough  to  point 
out  that  nothing  could  have  been  more  mis- 
leading. Mr.  Hodges  waa  a  merchant  of  long 
experience,  as  may  be  gathered  from  the  rec- 
ord, and  "he  had  full  control  of  the  bustness"; 
and  under  such  ctrcomstancea  It  la  almrat  Ut 
credible  that  If  the  entry  was  In  fact  erro- 
iteona,  he  would  not  have  discovered  and  cor- 
rected the  error  at  aune  time  during  the  fire 
jeara  tliat  the  partnersh^  continued. 


It  waa  arcoed  with  great  force  and  ability 
by  the  counsel  for  the  appelant  that  Mr. 
Hodges  could  not  have  Intended  that  his  son- 
in-law,  without  capital,  should  be  subjected 
to  the  possible  losses  of  bis  large  business, 
whereby  a  burden  of  debt  might  be  laid  upon 
him,  from  which  he  might  never  be  able  to 
recover.  But  It  must  be  borne  in  mind  what 
the  offer  of  a  partnership  meant  to  Mr.  Fal- 
coner. It  waa  a  large  and  w^-eatabliahed 
business,  backed  up  by  a  capital  of  ow 
VaOO/XM).  'Doubtless  It  had  been  a  i»ofltable 
one.  We  have  been  fnmlshed  with  no  bal- 
ance sheet  for  any  year  prior  to  1889,  bnt  In 
that  its  net  profits  were  over  $24,000.  Hm 
next  year  they  rose  to  ov»  $41,000,  and  for 
every  year  up  to  18&4  the  balance  sheets 
show  large  gains.  To  be  tendered  a  partntf^ 
ship  In  such  a  business,  without  being  requir- 
ed to  furnish  a  cent  of  capital,  must  have 
been  to  Falconer  a  dazallng  offer,  ^ere  waa, 
indeed,  a  risk  ot  loss,  bnt  that  is  attendant 
iQion  every  business.  There  waa,  however,  a 
large  probability  ot  tain,  and  to  acquire  an 
assured  position  In  socfa  a  concern  was  no 
small  matter.  If  tbe  probablUtlea  as  to  the 
Intesit  of  tbe  parties  l>e  estimated  by  the 
prosi>ects  which  both  tbe  partners  entertain- 
ed when  Falconer  became  one  of  the  firm, 
and  not  aa  of  to-day,  when  death  has  remov* 
ed  the  principal  member,  and  losses  have  to 
be  met  it  Is  not  unreasonable  to  suppose  that 
the  association  waa  created  with  the  expecta^ 
tlon  of  pn^ts,  and  that  eat^  membor  should 
be  liable  to  share  whatever  losses  there  might 
be.  For  several  years  Falconer's  expecta^ 
tlons  were  realised,  and  he  acc^ted  his  share 
of  tbe  profits,  so  that  after  he  had  withdrawn 
such  sums  aa  he  needed,  there  still  remained 
considerable  amounts  to  his  credit  on  the 
bo(^  Thrai  f<^wed  a  period  during  which 
there  were  losses  as  well  aa  proflta,  and  the 
accounts  show  that  when  the  entry  was  made 
of  his  own  interest  the  losses  were  charged 
upon  the  profits,  and  the  net  result  entered 
for  or  against  him,  as  the  result  might  be, 
with  his  own  acquiescmce  and  approval,  and 
without  a  word  at  dissent  on  the  part  ot  Mr. 
Hodgea.  Every  year  showed  a  net  profit  up 
to  the  last  Whethor  Illness  had  deprived 
the  business  ct  the  skillful  care  ttf  Mr: 
Hodges,  or  the  stringency  of  the  times  had 
brought  about  unexpected  and  exceptional 
losses,  or  some  other  cause  bad  Intervened, 
In  that  year  there  was  a  balance  Sheet  which 
showed  all  loss,  and  no  profit  dan  any  rea^ 
son  be  assigned  why  the  account  of  Mr.  Fal- 
coner should  not  be  made  up  aa  it  bad  been  in 
tbe  previous  years?  or  why  he  should  not  be 
charged  with  10  per  cent  ot  the  loss,  aa  Iw 
had  always  been  In  eaA  jmt  wlwn  thes* 
had  beat  losses? 

I  come  now  to  ttke  remaining  question:  Is 
the  indebtedness  of  FaIcon»  on  account  of  tb» 
business  of  the  partnership  within  the  mean- 
ing and  intent  of  the  seventh  dauae  of  the 
decedent's  will.  That  la  as  foUows:  "Artlde 
7th;  It  Is  my  will,  and  I  hereby  direct  that 
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■n  nmui  of  mcaey  or  iDdebtedneti  -whUit  iomj 
be  due  to  me  by  my  tons-ln-law*  or  any  or  ei- 
ther of  them,  and  the  amount  of  aU  promii- 
Bory  notes  drawn  by  any  or  either  vt  them, 
and  Indorsed  by  me  If  iMld  by  my  ezecntocs 
out  of  my  estate,  ihall  be  deducted  from  tiie 
■bares'  of  their  respeetlTe  wives  In  the  distri- 
bution and  settlement  of  my  estate."  It  was 
argued  at  the  hearing  by  the  learned  ooniuel 
for  the  appellants  that  this  clause  should  not 
be  construed  so  as  to  Include  an  indebtedness 
on  the  part  of  Mr.  Falconer  ailslng  out  (tf  Us 
liability  for  any  part  of  the  losses  <tf  the  co- 
partnership, for  the  reason  that  It  was  not 
within  the  terms  of  the  co-partnership  that 
be  should  be  responsible  for  any  part  of  such 
losses,  and  therefore  Mr.  Hodges  could  never 
have  Intended  that  his  daughter's  share  of  his 
estate  should  be  abated  on  that  accounL  That 
argument,  however,  falls  to  the  ground  If  It 
be  determined  that  It  was  a  part  of  the  agree- 
ment of  co-partnership  that  Falconer  should 
be  liable  for  bis  proportionate  share  of  the 
losses.  I  do  not  think,  therefore,  that  this 
contention  calls  for  further  comment  Ihe 
proof  shows  that  Dr.  Teackle  was  Indebted  to 
him  upon  note,  that  Khrby  owed  him.  nothing, 
and  that  Falconer  was  not  In  his  debt,  except 
on  account  of  the  business.  It  Is  true  that 
both  Teackle  and  Falconer  bad  outstanding 
notes,  and  that  these  had  been  Indorsed  by  Mr. 
Hodges;  but  it  Is  clear  that  the  testator  did 
not  refer  to  these  when  he  used  the  words, 
'•all  sums  of  money  or  Indebtedness  which 
may  be  due  to  me  by  my  scms-In-law,"  for  the 
reason  that  he  provided  spedflcally  for  the 
liabilities  that  bis  estate  might  be  subjected 
to  because  of  such  Indorsements.  In  reqtect 
to  these  he  provides  that  "the  amount  of  all 
promissory  notes  drawn  by  any  or>dther  of 
them,  and  Indorsed  by  me.  If  paid  by  spy  ex- 
ecutors out  of  my  estate,  shall,"  etc.  nie 
whole  article  shows  most  conclusively  that  be 
had  In  mind  three  classes  of  liabilities  on  the 
part  of  his  sons-in-law,  viz.  "all  sums  of  mon- 
ey" due,  all  other  "taidebtedneBS,"  and  such 
other  as  might  arise  after  his  death,  from  hla 
Indorsement  of  promissory  notes  drawn  by  bis 
sons-in-law,  or  either  of  them.  The  language 
oC  the  seventh  clause  of  the  wUl  Is  so  dear 
Uiat  there  seems  to  me  to  be  no  possibility  of 
mlsonderstanding  It  The  words  are,— "all 
sums  at  money  or  Indebtedness  due  to  me  by 
my  sons-ln^w,  or  any  or  either  of  them." 
They  are  plain,  unambiguous,  and  without  re- 
strictive phrases  or  connections.  They  are 
not  affected  by  anything  else  that  appears  in 
any  other  part  of  the  instrument  or  within  Its 
four  comers.  The  decl^on  of  the  court  seems 
to  rest  upon  the  theory  that  to  give  to  the 
words  of  the  seventh  clause  an  unrestricted 
construction  would  be  to  defeat  In  part,  at 
least  the  equality  which  the  tratator  had  in 
view  In  the  dlstTlbutton  of  his  estate.  But 
with  due  re^v^ect  to  my  Brothers,  I  cannot  con- 
cede this.  The  "equality"  to  wbkik  attentiou 
must  be  paid,  and  due  consideration  given,  Is 
ttat  which  the  testator  understood  and  ex- 


pressed. Courts  cannot  raise  their  own  stand- 
ard of  equality  in  cases  Uke  this,  and  then 
idtet  the  clear  meaning  of  plain  and  unam- 
biguous words  to  make  them  conform  to  It 
What  must  be  sought  Is  the  Intention  of  the 
testator,  as  gathered  from  the  four  corners  of 
the  wUl.  as  he  has  expressed  it  Within  the 
■uQiori^  of  construing  does  not  lurk  the  pow- 
w  ct  making  a  new  wUL  Tb^  Is  no  power 
to  refuse  to  carry  out  the  Intention,  If  It  b« 
legal,  because  we  believe  It  may  work  an  In- 
equality. Now,  I  cannot  doubt  from  a  con- 
Mderatlon  of  the  whole  will,  that  Mr.  Hodge* 
intended  that  an  and  every  Indebtedness  of 
each  of  hla  sona-ln-law  should  be  a  charge  np- 
«i  the  shares  of  their  reqwcUve  wives.  He 
Imposed  this  burden  upon  each  of  bis  daus^- 
ters.  It  was  bis  Idea  of  equality.  If  It  be 
conceded  that  Falconer  owes  the  estate  on  ac- 
count of  losses  of  the  firm,  how  did  Mr. 
Hodges  Intend  to  deal  with  such  Indebtedness  1 
There  is  nothing  In  the  will  or  In  the  transac- 
tiona  of  the  co-partnership  that  Indicates  that 
he  Intended  that  It  should  not  be  made  good; 
and,  if  he  did  not  but  on  the  contrary,  if  he 
desired  that  FalctAer  should  remain  liable  to 
his  estate,  why  should  he  not  have  made  It  a 
charge  upon  the  share  of  his  wife.  In  the  same 
manner  that  he  had  charged  the  shares  of  his 
other  children?  Was  It  not  equality  among 
the  children  that  he  should  do  so?  How  can 
the  plain  meaning  of  these  words  be  cut  down 
so  as  to  exclude  it?  Can  It  be  held,  under 
kuch  drcumstances,  that  they  affect  only  a 
particular  kind  of  Indebtedness,  and  do  not 
Include  "all  sums"  due?  Can  we  so  hold  with- 
out evidence  of  the  most  convincing  nature 
that  the  testator  did  not  Intend  to  be  und» 
stood  as  meaning  that  which  be  had  so  clear 
ly  expressed.  Is  It  snffident  to  enable  us  to 
restrict  the  natural  Import  of  the  words,  that 
we  may  build  a  theory  of  equality  as  to  dis- 
tribution of  benefits  without  coupling  with  U 
the  testator's  idea  as  to  the  distribution  of 
burdens.  The  duty  of  courts  In  construing 
the  last  wills  of  deceased  persws  Is  to  give 
effect  to  the  Intention  of  tbe  testator  aa  ex- 
pressed in  the  Instrument.  When  ascertained, 
that  Is  to  govern;  and,  In  arriving  at  It  when 
the  words  employed  are  plahi  and  unamblgn- 
ons,  and  not  doubtful  when  applied  to  the  sub- 
ject-matter, there  Is  no  room  for  construction. 
Hawman  v.  Thomas,  44  Md.  48.  I  am  there- 
fore of  tbe  t^lnion  that  the  decree  should  be 
affirmed. 


(M  Md.  <09) 
TATIX)R  T.  WEMLAGER. 
(Court  of  Appeals  of  Maryland.  Jan.  0,  1900.) 

HUSBAND  AND  WIP&-JOINT  CONTRACT-SUM- 
MONS—S  E  R  VIC  E—BVIDBN  C  B , 

1.  A  note  Bigped  br  husbaod  and  wife,  payable 
to  his  order,  is,  when  fndorsed  by  him,  their 
jolDt  contract  within  Acts  1872,  c.  270  (Code, 
art.  46,  i  2),  ^roTidiag  that  a  married  woDun 
may  be  sued  joiatly  with  her  husbaiTd  on  a  con- 
tract executed  by  her  jointly  wltU  him. 

2.  The  return  of  the  ofBcer,  and  his  teaflmony 
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Oat  1m  mDiBoned  W.  and  wife,  li  not  orercome 
hf  ber  testimony  adoalttina;  tbat  ahe  was  anm- 
aHmed,  bot  alleging  that  tne  officer  ahortly  aXt- 
•nrarda  retnrned,  and  said  lie  bad  snnunoned  the 
wrong  party,  and  that  aha  need  pay  no  attention 
to  the  writ;  this  being  denied  or  the  officer. 

Appe&l  from  superior  court  of  Baltimore 
dty;  Albert  Ritchie,  Judge. 

Action  William  B.  Taylor,  trustee,  against 
Marion  R.  Welslager  and  another.  From  an 
order  anstalnlng  the  motion  of  said  defoidant 
to  strike  ofC  tbe  Judgment  rendered  against 
ber,  plaintiff  appeals.  Reversed. 

Argued  befor«  McSHERRY,  O.  J.,  and 
PAOB,  PBARGB.  FOWLBR,  BOXD,  BBIB- 
OOS,  and  BOHHUOKBB.  JJ. 

Fredl.  0.  Cook,  for  aw^lant  Bobert  B. 
Bmltb,  for  i4s»ellee. 

BRISCOB,  J.  The  questions  in  this  case 
arise  upon  a  mdtion  by  tbe  appdlee,  Marion  B. 
Weislager,  a  married  woman,  to  strike  out  a 
Judgment  rendered  against  her,  in  favor  of  the 
appellant.  In  the  superior  court  of  Baltimore. 
The  judgment  was  rendered  against  James  T. 
Weislager  and  Marion  B..  his  wife,  -on  the 
SOth  of  December,  1896i,  by  default,  for  want 
of  a  i^ea  and  aiQdaTlt  of  defense,  and  on  the 
same  day  was  extended  for  the  sum  of  $201.- 
28.  The  motion  for  striking  out  the  Jadg- 
nunt  was  iUed  on  the  Slat  of  July,  1887,  and 
the  reasons  relied  upon  and  stated  by  the  ap- 
pellee are  as  follows:  '^Irst  Because  of  the . 
fraud,  surprise,  deceit,  and  Irregularity  In  ob- 
taining the  same.  Second.  Because  the  sher- 
iff, first  baring  summoned  ber,  returned  In  a 
few  minutes,  and  said  that  be  had  summoned 
the  wrong  party,  and  tbat  she  would  not 
have  to  pay  any  attention  to  It;  that  be  had 
made  a  mistake,  and  would  have  to  go  and 
find  the  right  party.  Third.  Because,  by  the 
deceit  and  surprise,  this  defendant  bad  no  op- 
portunity to  defend  against  the  said  Judgment, 
although  she  bad  a  meritorious  d^ense. 
Fomtb.  Because,  by  tbe  deceit,  surprise,  and 
Irregularity  of  the  sheriff,  this  defendant  was 
returned  summoned,  when  in  fact  she  was 
led  to  bellere  by  tbe  sheriff  that  a  mistake  had 
been  made  In  summoning  ber,  and  she  was  not 
the  person  intended.  Fifth.  Because  tbe  ap- 
pearance of  Thomas  C.  Weeks,  Esq.,  was  en- 
tered wl&out  any  authority  from  her,  and 
without  being  employed  by  her.  Sixth.  Be- 
cause the  said  judgment  was  rendered  against 
this  said  defendant,  Marlon  R.  Weislager,  up- 
on a  promissory  note  purporting  to  be  signed 
by  this  defendant  jointly  with  her  husband, 
the  said  James  T.  Weislager,  but  which  in 
Act  was  never  signed  by  ber,  or  authorized 
by  ber  to  be  signed,  but  her  signature  thereto 
was  a  forgery.  Seventh.  Because  tbe  paper 
purporting  to  be  the  Joint  note  of  Marion  R. 
Weislager  and  James  T.  Weislager,  her  bus- 
band,  to  the  order  of  said  James  T.  Weislager, 
tbe  husband,  filed  as  tbtf  cause  of  action,  is 
void,  as  not  being  such  a  Joint  contract  as 
comes  within  the  terms  of  the  statute  author- 
izing a  married  woman  to  make  a  contract 


JolnQy  -with  ber  husband.?  On  fbe  401  of 
March.  1899,  the  Judgmoit  was  stricken  out 
against  tbe  appdlee,  Marion  B.  WeUlagor, 
and  It  IB  from  tlila  older  tbat  an  ^peal  liai 

been  taken. 

The  suit  waa  tnstltnted  on  tiie  2ath  of  No- 
vember, 1896,  the  i^lntifl,  as  Indorsee, 
against  the  defendants,  as  Joint  makera,  of 
the  following  promissory  note:  "1200.00.  Bal- 
timore. Not.  13,  1886.  Ten  days  after  date, 
we  promiae  to  pay  to  the  order  of  James  T. 

Weislager  two  bondred  dollars  at   . 

Value  received.  James  T.  Weislager.  Mar- 
ion R.  Weislager.   No.  .   Nov.  18.  Doe 

 ^  [Indorsed]  Jamea  T.  Weislager.  A. 

N.  Homer."  Tbe  question  here  Is  wheQiw 
this  cause  of  action  filed  with  the  declaration 
In  this  case  Is  such  a  joint  contract,  wlOiln 
the  terms  of  the  statute  authorising  a  married 
woman  to  c(uitract  jointly  with  ber  husband. 
It  wlU  be  seen  that  the  act  of  1898  (chapter 
4S7),  which  repeals  and  re-enacts  artlde  4S  of 
the  Code,  and  which  works  an  entire  change 
In  tbe  law  relating  to  husband  and  wife  In 
this  state,  has  no  application,  and  does  not 
control  the  decision  of  this  case.  But  by  the 
terms  of  the  act  of  1ST2,  c.  270  (Code,  art  46. 
{  2),  any  married  woman  may  be  sued  jointly 
with  her  husband  on  any  contract  or  agree- 
ment which  she  may  have  executed  Jointly 
with  her  husband,  and  may  employ  counsel 
and  defend  such  action  or  suit  separatdy  or 
Jointly  with  him.  Looking,  then,  to  tbe  note 
In  question,  and  the  Indorsements  thereon,  we 
can  see  no  reason  why  the  relief  asked  by  tbe 
appellee  should  have  been  granted.  While  It 
is  true  that  the  note  Is  somewhat  unusual  In 
form,  yet,  when  Indorsed  by  the  payee.  It  be- 
came a  valid  contract,  and  was  enforceable  in 
the  hands  of  tbe  bona  fide  bolder,  against  the 
makers.  In  Dunham  v.  Clogg,  SO  Md.  292,  It 
was  held  tbat  In  the  absence  of  fraud,  tbe 
maker  bavlng  signed  the  note,  leaving  a  blank 
for  the  name  of  the  i>^ee,  the  holder  could 
fiU  the  blank  with  his  own  name  and  Indorse 
it  in  blank,  as  It  was  payable  to  order,  which 
would  give  to  It  currency,  by  simple  delivery, 
and  tbe  possession  of  it  In  such  case  would  be 
prima  facie  evidence  of  title,  oiabllng  the 
holder  to  sue  In  his  own  name.  Tbe  same 
effect  is  given  to  the  note,  xmier  such  circum- 
stances, as  If  It  bad  been  made  payable  to 
bearer.  In  Moses  v.  Bank,  1^  U.  S.  802,  13 
Sup.  Ct  901,  37  L.  Ed.  745,  the  supreme  court 
held  that  a  promissory  note,  having  been  made 
payable  to  the  maker's  own  order,  first  took 
effect  as  a  contract  upon  Its  Indorsement  and 
delivery  by  the  maker  to  the  first  taker.  And 
in  Pitcher  v.  Barrows,  17  Pick.  363,  it  was 
held  tbat  where  a  note  is  made  by  several  per^ 
sons,  payable  to  one  of  their  own  number, 
though  payment  cannot  be  enforced  at  law  aa 
between  tbe  original  parties,  yet,  If  It  be  In- 
dorsed  to  a  third  person,  be  may  maintain 
an  action  upon  It  Chief  JusUce  Shaw,  In  de- 
livering the  opinion  of  the  court  said:  It  waa 
a  promise  by  five  to  pay  to  two  of  tiielr  own 
number  or  their  order;  and,  as  an  original 


Digitized  by  Google 


478 


4S  ATLANTIC  BEPOBTEB. 


(Mil. 


contract.  It  coald  not  be  oiforced  at  law,  for 
the  obrlDiii  xeaaon  that  the  two  promlseea 
eooM  not  sae  themaelTeft  as  promisors,- and  the 
otlier  three  promiaors  were  not  liable  without 
mem.  But  this  la  a  difficulty  attending  the 
mnedr  tmly*  not  the  right;  and  when  the 
note  la  Indorsed,  by  those  having  a  right  to 
Indorse  It,  to  one  agiUnst  whom  there  Is  no 
such  exception,  whereby  be  acquires  a  legal 
Interest,  and  a  right  to  sue  in*  his  own  name, 
the  difficulty  Tanlsbes.  It  Is  like  a  note  pay- 
able to  one's  own  order,  which,  thoogb  till  in- 
dorsement not  a  legal  contract,  becomes  such 
by  the  Indorsement  And  in  Thayer  t.  Bnf- 
(nm,  11  Mete.  (Mass.)  899.  it  la  distinctly  held 
that  a  note  made  by  a  partnership  to  one  of 
Its  own  members  or  his  order,  when  Indorsed, 
win  enable  the  Indorsee  to  malntahi  an  action 
^K)n  It.  It  Is  the  promise  of  all  to  the  order 
or  appointee  of  one,  and,  when  the  appoint- 
ment is  made  by  an  Indorsement,  it  Is  a  valid 
contract  with  the  Indorsee.  A  note  payable 
by  one  to  his  own  order,  and  by  blm  Indorsed, 
assnmes  the  character  of  a  contract  as  soon 
as  it  is  Indorsed  to  aootber.  Little  t.  Bogers, 
1  Mete.  (Masa.)  lOa  We  think,  then,  that  the 
court  below  committed  error  In  holding  that 
the  note  In  question  was  a  void  contract,  and 
in  striking  out  the  judgment  for  the  reason 
stated  In  Its  order  of  the  4th  of  March.  1889. 

We  come,  than,  to  the  second  ground  relied 
npon  by  flie  appellee,  and  that  Is  want  of 
notice  or  proper  service  by  the  sherUr.  Now, 
It  Is  admitted  by  the  appellee  that  she  was 
summoned  by  the  sheriff,  but  she  states  that 
the  sheriff  retnmed  to  her  house  shortly  aft- 
erwards, and  said  he  had  summoned  the 
wrong  party,  and  she  need  not  pay  any  atten- 
tion to  the  writ  Mr.  Charles  Kohlman,  the 
deputy  sheriff,  testified  that  he  aummoned 
both  Mr.  and  Mrs.  Welalager,  and  left  a  copy 
of  the  wilt  with  them;  and  in  this  he  Is  cor- 
roborated by  the  Indorsement  on  the  writ 
He  positively  denied  In  his  testimony  that  any 
anch  conversation  was  had  at  the  time  of  the 
service  of  the  writ  as  was  testified  to  by  Mrs. 
Welslager  and  the  witness  Ada  Carter.  On 
the  contrary,  he  stated,  "I  would  not,  under 
any  circumstances,  have  returned  the  woman 
aummoned.  If  I  had  not  summoned  her."  In 
Anderson  t.  Graff,  41  Md.  608.  It  la  said  that 
the  mle  has  long  been  established  that  whero 
process  has  been  regularly  served  npon  a  pai^ 
ty.  and  he  has  failed  to  appear  and  make  bis 
defense,  and  Judgment  has  been  regularly  en- 
tered against  him,  a  strong  case  must  be  pre- 
sented, to  Justify  the  court  in  striking  out  a 
judgment  after  the^  term  has  passed.  We 
think  that  the  testlmoi^  on  the  part  of  the  ap- 
pellee in  this  case  Is  too  oncertain  and  Indefi- 
nite In  Its  character  to  prevail  against  the  re- 
turn of  the  officer  and  his  positive  testimony. 

The  sixth  ground  relied  upon  by  the  appel- 
lee-was  abandoned  at  the  hearing  In  the  court 
b^w.  We  find  nothlDg  in  the  other  grounds 
relied  upon  In  this  case  which  entitles  the  ap- 
pellee to  the  relief  asked  for.  For  the  reasons 
we  hETe  given,  ttie  judgment  tax  this  case  most 


stand;  n  the  order  appealed  from  tn  No.  4S, 
office  docket,  will  be  reversed.  Order  revers- 
ed, and  caoss  zamanded.  with  costs. 


Oe  Md.  414) 
TATLOB  V.  WELSLAOHB. 
(OcKUt  of  Aroeals  of  Maryland.  Jan.  8^  1900.) 
HUSBAND  AND  WIFB-^iaS0IOH  OV  8BRTICB. 

Under  Acts  1872,  c.  270  (Oode*  art.  46,  I  2), 
Drovidlng  that  a  married  woman  may  be  sued 
jointly  with  her  hnstiand  on  their  joint  contract, 
and  may  emi^y  counsel  and  defend  such  action 
separately  or  Jointly  with  him,  he  has  no  an- 
thority  to  anploy  coonael  to  awear  snd  defend 
on  her  behalf;  and  admisuon  of  service  and  ap- 
pearance for  her  by  an  attomCT  to  employed 
without  her  knowledge  or  connsu  does  not  Und 
her. 

Appeal  from  superlw  court  of  Baltimore 
city;  Albert  Bitcfale,  Judge. 

Action  by  William  8.  Taylor,  tmstee, 
against  Marlon  B,  Welslager  and  uwUier. 
Ftom  an  order  sustaining  the  motion  of  said 
defendant  to  strike  off  the  judgmuit  raiderBd 
against  her.  plaintiff  appeals.  Affirmed. 

Argued  before  McSHBBBT.  G.  J.,  and 
PAGE,  PEABCE,  FOWLER,  BOTD,  BBI8- 
OOB,  and  SCHMUOKBB.  JJ. 

Fred,  a  Cook,  for  appeUant  Robert  H. 
Smith,  for  appeUee. 

BBISCOB,  J.  There  an  two  appeals  in 
this  record.  They  are  both  taken  from  simi- 
lar orders,  passed  on  the  same  day,  and  by  the 
same  defendant  It  was  agreed  by  the  parties 
thst  ojfiy  the  testimony  taken  hi  one  case 
should  be  Included  In  the  record,  snd  be  con- 
sidered In  both  casea.  In  one  of  Uiese  appeals, 
the  case  of  Tiyrlor  v.  Welslager  (No.  45,  office 
docket;  decided  at  this  term),  46  AtL  470,  the 
order  of  the  court  below,  striking  out  the  jndg- 
m^t  was  reversed,  and  the  cause  remanded. 
The  questions  brought  up  and  presented  bi 
this  appeal  are  somewhat  simitar,  and  were 
passed  on  by  us  In  that  case.  It  will  not, 
therefore,  be  necessary  for  as  to  repeat  h«% 
what  we  there  said.  The  order  of  tbe  court 
below  In  this  case  will  have  to  be  affirmed, 
for  reasons  not  applicable  to  Oat  case.  It  is 
admitted,  and  not  denied,  that  the  appdlee 
was  never  actually  summoned  in  the  case  now 
under  consideration.  Mr.  Charles  Kohlman, 
the  deputy  sheriff  to  whom  the  summons  wai 
delivered,  states  In  his  testimony  that  he  did 
not  serve  the  writ  of  summons,  but  that  the 
service  was  admitted  by  Mr.  Weeks,  sn  at- 
torney at  law  of  the  Baltimore  bar;  and  tbe 
return  on  tbe  back  of  the  writ,  acept  the 
sheriff's  name,  is  In  his  handwriting.  It  ap- 
pears from  the  testimony  of  Mr.  Weeks,  who 
admitted  service  on  the  writ  that  he  was  not 
employed  by  Mrs.  Welslager,  but  that  he  en- 
tered his  appearance,  at  the  request  of  fhs 
husband,  In  both  cases,  thinking  that  he  was 
authorized  to  represent  his  wife  and  to  em[rioy 
counsel  for  her.  Mrs.  Welslagw  testified  that 
Mr.  Week's  employm«it  by  her  husband  was 
wlttiont  her  knowledge  and  consent:  that  she 
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nerer  emplc^ed  him  aa  cotmsel  In  the  caw,  nor 
did  ahe  aothorlie  her  husband  to  do  bo.  It  la 
quite  clear,  then,  that  aa  the  appellee  was  not 
■ommoned,  and  the  attorney  was  without  au- 
thority to  appear  for  her,  ^e  Judgment  was 
manifestly  rendered  without  Jurisdiction,  and 
Is  void.  The  principle  that,  unless  the  coort 
rraderlng  the  Judgmmt  had  jurisdiction  both 
of  the  cause  and  of  the  parties,  it  wlU  be  treat- 
ed as  a  nullity,  Is  too  well  recognized  to  need 
the  citation  of  authority  to  sustain  it.  Prior 
to  the  act  of  1672  (Code,  art  4S,  S  2)  a  married 
woman  could  not  be  sued  on  the  joint  contract 
of  herself  and  husband  In  a  court  of  law. 
Tills  act  glTes  her  power  to  make  a  Joint  con- 
tract, and  makes  her  liable  thereon,  but  It 
does  not  -clothe  the  husband  with  authority  to 
employ  counsel  to  ai^)ear  and  defend  on  her 
behalf.  On  the  contrary,  It  qwclally  provides 
that  the  wife  "may  employ  counsel  and  defend 
such  action  or  suit  separately  or  Jointly,  with 
her  husband."  She  has  under  this  act  the 
power  and  right  to  dect  how  she  shall  defend, 
and  to  employ  an  attorney  to  appear  on  her 
behalf.  The  admlaalon  of  service  of  the  sum- 
mons and  the  appearance  of  Mr.  Weeks,  being 
without  the  aiipellee's  authority,  did  not  bind 
heri  and  was  a  nullity.  For  the  reasons  we 
have  stated,  the  Judgmmt  In  this  case  was  a 
void  Judgment,  and  the  order  of  court  striking 
It  out  win  tw  afflrmed.  Order  affirmed,  with 
costs. 


m  N.  B.  M> 


FISH  V.  HOBABT. 


Btnfford. 


fSupceme  Court  of  Kerr  Hampsblra. 

July  28,  1800.) 

XONRBSIDBNT  CBBDrrOR^nAPPSUUHOB  BY 
ATTORNEY— IHSOIiVBHCT. 
Where  an  attorney  for  a  nonresident  credit- 
or of  an  fauolveot  attmded  a  creditors*  meeting 
to  aelect  an  aasignee,  and  objected  to  the  ap- 
pointment of  a  person  proposed  on  the  groood  of 
fraud  and  cdloaon,  the  attorn^  atatlng  that  he 
r^reamted  a  creditor  who  had  not  and  might 
not  prove  hia  claim,  wbereupon  the  attorney  and 
the  person  propoaed  were  atvointed  asaigneea, 
and  the  attorney's  appearance  waa  without  the 
knowledge  or  anthorltir  of  the  creditor,  sudi  cred- 
itor did  not  thneby  be«Hne  a  party  to  the  in- 
solvency proceedings,  so  aa  to  predude  him  from 
aobeeiinentiy  suing  the  debtor  on  his  claim. 

Exceptions  from  Strafford  county. 

Action  by  Cbarles  H.  Fish  against  John  W. 
Hobart  From  a  Judgment  In  fftvor  of  plalo- 
tifl,  defendant  brings  exceptions.  Overruled. 

Assumpsit.  Facto  found  by  a  referee. 
ICUdi  4,  1805.  the  defendant;  who  was  hi- 
debted  to  the  plaintiff,  went  Into  Insolroicy 
In  Massachusetts.  The  idalntlff  was  a  rest 
dent  of  New  Hampshire,  and  did  not  prove 
bla  dalm;  but  his  attorney,  acting  In  his  be- 
half, sttended  a  meeting  of  the  defendant's 
creditors  called  for  the  selection  of  an  assign- 
ee^ and  objected  to  the  appointment  of  one 
Blown.  The  attom^  based  his  ohjectlon  iqh 
on  the  ground  that  he  represented  a  creditor 
haTlng  a  large  claim,  and  that  he  bought 
there  might  be  some  fraudulent  collusion  be- 


tween the  defendant  and  thoK  of  his  credit- 
ors who  desired  Brown's  anointment  He 
also  stated  to  the  court  that  the  creditor 
whom  he  represented  had  not  proved  his 
claim,  and  that  he  did  not  know  wbetlier  it 
would  be  proved.  Thereupon  the  court  ap- 
pointed the  plalntifTe  attorney  and  Brown  as- 
signees. They  accepted  the  trust,  and  served 
until  the  defendant  waa  discharged  in  Insol- 
vency, October  18,  1805.  Tbe  attorney  was 
not  Instructed  by  the  plaintiff  to  appear  at 
the  meeting,  and  the  plaintiff  did  not  know 
how  his  attorney  came  to  be  appointed  as- 
signee. The  court  ordered  Judgment  for  the 
plaintiff,  and  the  defendant  excepted. 

Samuel  W.  Bknery,  for  plaintiff.  Arthur  O. 
Wblttemore  and  John  B.  H.  Frink,  for  de- 
fendant 

FFiAHT.TOB!,  J.  The  plamUfTs  chUm  was  not 
affected  by  the  Insolvency  proceedings  In  Maa- 
sachusetts,  unless  he  In  some  way  became  a 
party  thereto.  Perley  v.  Mason,  64  N.  H.  0, 
8  Atl  620;  Baldwin  y.  Hale,  1  Wall.  223,  17 
L.  Ed.  631.  Hie  acto  of  his  attwney  were 
not  sufficient  for  this  purpose.  While  the  at- 
torney attended  the  meeting,  and  objected  to 
the  appointmoit  of  &own  as  assignee,  he  at  - 
the  same  time  stated  that  the  plaintiff's  claim 
might  not  be  proved.  The  court  waa  fairly 
Informed  that  the  plaintiff  proposed  to  rely 
upon  his  rights  as  a  ntmre^dent  and  that 
what  was  said  by  bis  counsel  was  merely  such 
suggestion  as  It  is  the  rl^t  and  official  du- 
ty of  every  attorney  to  make  when  be  believes 
a  fraud  upon  the  court  Is  att^pted.  The 
suggestions  did  not  control  tbe  selection  of  an 
assignee.  They  were  mer^y  advls(H7,  and 
the  fact  that  in  view  of  them  tbe  court  saw 
flt  to  exercise  the  statutory  power  to  appoint 
a  co-assignee  (Pub.  St  Mass.  e.  157,  |  41) 
cannot  operato  to  the  prejudice  of  tbe  pUUn- 
tiff's  rli^ts.  Nor  are  those  rights  affected  by 
the  acts  of  the  attorney  as  assignee;  for  he 
was  then  acting  as  trustee  for  the  creditors, 
and  not  as  the  plaintiff's  agent  Bxceptlim 
overruled. 

PABSONS,  J.,  did  not  Bit  Tbe  otbeis  eon- 

cnrred. 

(»  N.  H.  MO 
TABOB  V.  BOGKIKGHAH  FABUBRT 
MUT.  riBE  INS.  00. 
(Supreme  Court  of  New  Hampshire.  Bocktav 

ham.    March  11,  1898.) 

IMSmtAHCS-CONDinON  —  BRBACH— WAIVBH- 
AGENT'B  ADTHORITT, 

Oral  Btatementa  by  an  agent  of  a  fire  insur- 
ance company,  having  only  authority  to  solicit 
rMu.  receive  applications,  deliver  policies,  and 
collect  preminma,  cannot  be  relied  on  by  insured 
to  dtow  waiver  of  a  breach  of  conditlona. 

Action  by  William  a  Tabor  against  the 
Bockingham  Farmers'  Mutual  Fire  Insurance 
Oonpany.  Judgment  for  defendant 

Assnnqt^  on  a  fire  Insurance  poUejr,  to 
recover  tm  a  loss  occurring  under  drcum- 
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itancet  during  whose  existence  or  eontlmuBCtt 
the  poUcy  provided  It  ihoold  be  ToU  utA  In- 
opentlTe.  Tbe  onl7  graonds  upon  which  the 
plalntifl  longht  to  ATOld  tbe  eon^tloiu  of  tiie 
policy  won  oral  itatemffltts  made  to  blm  by 
an  agent  of  the  cmnpany  who  had  only  au- 
thority to  K^t  rlaka,  reoelTe  appUcattona,  de- 
Urer  polldee,  and  ocrtlect  ^mlnins. 

Greenleaf  K.  Bartlett.  for  plalntUC.  Heiuy 
A.  Shate,  for  defendant. 

PEB  COBIAM.  Judgment  ordered  for  the 
defendant  Heath  t.  Inanranee  Oo^  68  N.  H. 
414. 

CHAfiB,     did  not  rit 


<«  N.  H.  eoo) 

HUNT  T.  CSHBA. 
(Bopmne  Court  of  New  Hampshira  Bdknap. 
Joly  28,  1899.) 

OORPOBAnONS— DIVIDENDS-IN8QLVBHCT— 
TRUSTB. 

1.  On  the  inidlTencr  of  a  cotporstion  wltiiont 
Hi  having  paid  plalntifl  the  diTtdends  on  bii 
stock  whicb  had  been  dedared,  plaintiff'B  relation 
to  the  eompatiy  was  that  of  an  ordinary  creditor; 
the  mere  declaring  of  dividends  not  having  cr^ 
ated  a  tmst  in  the  fanda  at  the  corporation  for 
its  payment. 

2.  Since  there  is  no  nch  trust  fond,  under  Pab. 
'  SL  c.  201,  I  1,  ^ing  courts  of  probate  ori^nal 

Jurisdiction  of  u)  cases  of  insMTency,  tbe  so- 
preme  court  haa  no  jniiaUetion  of  an  action  on 
sndi  claim. 

Appeal  from  probate  court,  Belknap  coun^. 

Proceedings  by  N.  P.  Hunt,  receiver,  against 
E>eDai8  O'Shea,  assignee  of  the  insolvent  es- 
tate of  the  Laconla  Oar  Company.  The  pro- 
bate court  alloWed  plaintlCTs  claim,  but  denied 
his  motlm  to  order  It  paid  in  full,  and  plaln- 
tifl appeals,  and  also  brings  assumpsit  tor  the 
same  cause  of  action.  Appeal  dismissed,  and 
Judgment  for  defendant  In  the  action  at  law. 

Tbe  plaintiff  la  the  receiver  of  the  People's 
Fire  Insurance  Oompany,  and  as  such,  on  July 
1,  18M>  was  the  bolder  of  150  Aares  of  the 
capital  stock  of  the  Laconla  Car  Company  as 
collateral  for  a  note  which  haa  not  been  paid. 
The  car  company,  before  that  time,  had  legally 
declared  a  dividend  payable  on  that  date, 
which,  on  this  particular  stock,  has  not  been 
paid.  January  26,  1897.  proceedings  were  In- 
stituted upon  which  the  car  company  were 
decreed  Insolvent  debtors,  and  the  defendant 
was  appointed  as  tbelr  assignee.  The  plaln- 
tlfTs  claim  for  this  dividend  waa  allowed  In 
the  probate  court,  but  that  court  denied  his 
motion  to  order  It  paid  in  foIL 

Jewett  ft  Plummer,  for  appellant.  Jewell, 
OwMi  ft  Teaiey,  ttx  i^dlee. 

TOUNO,  J.  This  court  baa  no  orlghial  Sor 
riidlction  of  cl^nu  against  the  eatate  of  an 
Uunlrent  debtor  <Pnbw  St  c.  201,  1 1),  ao  tbe 
action  of  aaAimpait  mnat  be  dlandaaed,  for  (he 
defendant  has  no  money  In  his  hands  wfaidi 
equitably  bduiga  to  tbe  plalatUL  Simply  d» 


daring  m  dMdend  does  not  create  a  trust  fond. 
Lowne  T.  Insurance  Oo.,  6  Paige,  482.  To 
creato  aoch  a  fnndt  aonw  spedflc  sum  of  mon- 
ey moat  be  set  apart  to*  the  porpoae  of  paying 
tha  dividend.  UntU  tUa  la  done,  the  relation 
of  the  eorporatim  to  Ita  ttoOdtaiam  ta  re- 
spect to  dlTldenda  la  that  of  drtitor  and  cred- 
itor. King  T.  BaUroad  Oo..  29  N.  J.  Law,  82; 
1  Mor.  PrlT.  Corp.  S  445.  No  flun  tit  xaaoej 
having  beoi  set  apart  to  pay  this  dlTldend,  and 
the  dalm  not  bdng  one  of  those  named  In  aee> 
tlon  32,  c.  SOI,  Pub.  St,  the  appeal  shonld  be 
dlsmlased,  and  Judgment  ottered  Cor  the  de- 
fendant In  the  action  at  law.  AJl  oonenrrad. 


(«  It.  H.  EM) 

BDWARD8  ▼.  LAMB. 

(Suprenw  Oourt  of  New  Hampshire.  Beftiiapb 

July  28, 1890.) 

KBaUOmCS-4NFBCTI0US  JttttMASB-AXmxm 
OF  8UBOEON. 

1.  Where  defendant  s  soigeon,  while  In  attend- 
ance on  plaintiff's  husband,  directed  plalntifl  to 
assist  In  dressing  a  wonnd.  knowing  that  there 
was  danger  of  infection,  but  negligently  asso^ 
ing  her  there  wsa  no  sndi  danger,  and  she  re- 
lied on  his  advice,  and  became  luected  with  poi- 
son, defendant  was  liable. 

2.  Where  plaintiff,  under  tiie  Erection  of  d^ 
fendant  a  soneon,  asidsted  In  dresBing  a  wonod 
of  her  hnsbano,  and  became  infected  with  poIsMi 
by.  reason  of  slight  scratches  on  her  fingers,  d^ 
fendant,  knowing  the  danger,  was  guilty  of  neg- 
llgmce  in  assuring  her  there  was  non^  since  be 
was  not  justified  In  assuming  that  her  hands 
were  free  from  sodt  wounds. 

Action  by  Mary  S.  Edwards  against  F.  W. 
Lamb  for  negligence.  Demurrer  to  tbe  com- 
plaint overruled. 

Case  for  nes^lgence.  Tlie  declaratlm  al- 
leged that  tbe  defendant  a  physician  and 
surgeim,  was  employed  to  treat  the  plalntUTa 
husband  ttx  a  wound  which  became  an  In- 
fectious sore;  that  the  defendant  knew  tbe 
danger  to  the  fdalntlff  of  infection  therefrom, 
but  negligently  Informed  her  that  there  waa 
no  such  danger,  and  on  one  occasion  directed 
her  to  assist  la  dressing  the  wound;  that  she, 
m  Justifiable  ignorance  of  the  tmtb,  and  rely- 
ing upon  his  assurances,  did  ao  aaalat  him, 
whereby  she  became  Infected  with  aeptle  poi- 
son. Tb»  defendant  demurred. 

Walter  8.  Peaslee,  Martin  ft  Howe,  and 
Stone  ft  Shannon,  fttr  plaintiff.  William  B. 
FeUowi  and  IDdward  B.  &  Sanborn,  for  de* 
fendant 

PBABLHB,  J.  The  qoeatfon  presented  la 
not  one  <tf  breach  ot  contract  and  It  Is  not 
necessary  to  consldn  how  far  the  defendants 
contractual  duties  extended.  Nor  is  It  neces- 
sary to  decide  wlwther,  In  tbe  absence  of  any 
statement  by  the  defendant  be  would  be  li- 
able. The  ease  la  one  of  podtlTe  action,  not 
mer^  ol  ftUmn  to  act  Tbe  declaration  al- 
lies that  the  defendant  Informed  Qie  ^aln- 
tlff  that  there  was  no  danger  of  Infection, 
and  when  he  did  this  be  Ttriuntarily  asamned 
certain  obllgattona.  The  fast  fliat  hte  duty. 
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M  tD  hit,  tras  merdy  to  •drlae,  and  not  to 
■dminlster  treabneot,  Is  immaterial.  Har- 
riott r.  FUiBptan,  188  Ifaai.  686.  588,  M  N. 
B.9B2.  Tbe  aitaatloDWUSOCb  that  Idle  need- 
eH  Oa  advice  of  a  ^irddan.  This  tin  de- 
fimdant  knenr.  Ma  knew  ot  ber  dangn,  and 
ne^lfenttr  adTlaed  ber  as  to  It,  and  she  was 
beared  by  foUowbig  his  adTice.  That  wben 
he  advised  b»  be  assnmed  the  obllgatton  to 
use  due  care  In  so  doing  Is  not  opra  to  doubt 
OBKpentar  t.  Bbdn,  76  N.  T.  12,  26.  If  the 
coDtiaGt  to  attcoid  the  plalntUTs  hnsbaad 
ware  eliminated  tnm  tiie  case,  the  llabUlty 
woald  be  the  same.  The  gratnitons  character 
oC  the  serrlces  rendwed  to  the  plaintiff  would 
not  excuse- the  defendant's  (alloxe  to  exercise 
tach  care  as  the  drcomstancca  demanded. 
Peck  T.  Hatcblnson.  88  Iowa.  820.  327,  56  N. 
W.  811;  McNerbiB  t.  Lowe,  40  IlL  209. 
On  Oie  other  hand,  if  the  adTl<»  to  the  wife 
Is  treated  as  a  part  ot  the  performance  of  the 
contract  with  the  bosband,  the  defimdant  stm 
eired  her  tlw  noncontractual  dnty  to  nse  care 
tn  Hie  performance  of  each  of  his  services  as 
concerned  her  personally.  Harriott  v.  Pllmp> 
ton,  supra.  It  Is  ni^^ed  tiiat  there  would  have 
been  no  danger  but  for  pricks  In  Qie  plalntlCPa 
fingers,  al  which  the  defendant  was  Ignorant 
There  was  danger  onlees  the  idalntiff's  hands 
.were  free  from  the  slightest  wounds.  It  can- 
not be  said,  as  a  matter  of  law,  that  a  perfect 
physical  condition  Is  so  commMi  fliat  the  de> 
fendant  coold  reasonably  rely  upon  It  In  giv- 
ing advice,  or  tiiat  the  plalntHf  on^t  as  a 
reasonable  person,  to  have  undovtood  that  he 
was  acting  upon  the  aasmiQitiui  that  such 
was  toe  fact  Dunnrrer  overroled.  All  otm- 
ciirted. 


OIK  Pa.  at  17) 

riBOlINSPAN  T.  DBBI8IOA0KBR. 
(Snpnme  Court  of  PennaylTanla.  Feb.  SOL 
1000.)  . 

BJSOTHBNT— DBFBNSSa. 

Where  real  estate  at  the  time  of  levy  there- 
on Is  In  the  pOMession  of  the  debtor.  It  la  no 
defense  to  ejectment  therefor  by  the  purchaser 
under  the  levy  that  Intermediate  the  levy  and 
■ale  the  debtor  transferred  the  possession  to 
defendant,  though  the  latter  be  the  real  owner. 
Be  must  pursne  his  title  by  ejectment  against 
the  pnrcbaser. 

Appeal  from  court  of  common  ideas,  Schuyl- 
kill county. 

Action  by  Christian  Plegenspan  against  Au- 
gusta Drelslgacker  and  others.  Judgment  for 
l^alntlff.  Defendant  Drelslgacker  appeals. 
Affirmed. 

B.  P.  Leoscfaner  and  A.  W.  Sdiaick,  for  ap- 
peUant  Charles  A.  Snyder  and  W.  IX  Selt> 
aer,  for  anwUea. 

UiOOLLXTH.  J.  The  plalntUT  brought  this 
action  of  ejectment  to  obtain  possession  of  lots 
Moa.  2  and  8  In  block  74  on  the  m^.  or  plan 
of  Tower  City,  as  laid  out  for  the  owners  In 
186S.  At  toe  close  of  the  evidence  Introduced 
on  the  trial  of  the  case  the  court  charged  the 
4SA.-;a 


jury  that  as  to  lot  No.  8  toelr  voffict  shotild 
be  for  the  plalntifE,  and  referred  the  evidence 
relating  to  the  ownoshlp  ot  lot  No.  2  to  the 
Jury,  with  Instructions  to  carefully  consldM* 
the  same,  and  ascertain  therefrom  the  con- 
trolling fhcta  tespectlng  said  ownerMi^,  and 
to  render  a  verdict  In  accordance  thereirith. 
The  vwdlct  rendered  as  to  lot  Na  2  was  In 
tovor  of  the  d^oidants,  and  the  verdict  ren- 
dered as  to  lot  No.  8  vraa  In  favor  of  the 
plaintiff.  Jndgmento  were  respectively  en- 
tered on  the  verdtets.  Augnsto  Drelsigacker. 
riBin^fng  title  and  a  rtfit  to  possession  to  lot 
No.  8.  q^ealed  from  the  Judgmmt  entered  on 
the  verdict  in  favor  of  the  plaintiff.  I3ie> 
basis  her  cialm  la  a  loan  of  9000  to  Oetffge 
W.  KeUman  on  the  2Sd  ot  Septonber,  1808, 
wbldi  idie  allegea  waa  aecnred  the  same  day 
by  a  mortgage  oa  lot  No.  8,  although  it  ap- 
pears on  the  face  of  the  mortgage  toat  it  cov- 
ered lot  No.  8  In  Uock  7S,  and  not  lot  Xa  8  tn 
block  74.  On  the  2Stb  ot  June,  1896,  It  was 
agreed  between  Augusta  Drelslgacker  and 
George  W.  KeHman  that  an  amicable  action 
of  ejectment  and  confession  of  Judgment 
therein,  be  entered  In  favor  of  the  plaintiff 
and  as^Unst  toe  defoidant,  which  agreement 
was  mxnplled  with  on  toe  20th  of  June,  18B6, 
and  Included  lot  No.  8  In  block  74.  It  was 
also  provided  to  toe  agreement  that  a  writ  of 
habere  facias  possessionem  should  fortowlto 
Issue  toe  the  dellv«y  at  the  posseidon  of  lot 
No.  8  tn  block  74  to  Aogusto  Drdslgacto. 
whld)  writ  was  Issued  and  executed  on  toe  let 
of  July.  1806.  In  1804  Oeofge  W.  Kdlman, 
who  was  toen  "a  bottlw  by  trader"  executed 
a  bond  to  the  sum  of  (SOO  to  secure  Christian 
Flegenspan  fbr  such  credit  as  be  might  ex- 
tend to  Ketlman  to  toe  inntineas  transactions 
between  toem.  A  ln^;ment  waa  entered  on 
toe  bond,  and  on  toe  &to  of  April.  1806.  Fleg- 
enspan Inned  a  writ  of  fterl  tadas  thereon, 
and  levied,  toter  alia,  npon  all  toe  right  title, 
and  lntM»8t  of  Kelbnan  to  lots  Nob.  2  and  8 
In  block  74.  On  toe  20to  of  May,  1896,  the 
property  levied  npon  was  condemned,  and  a 
Ten.  ex.  was  Issued  to  No.  80  of  July  term, 
1896,  on  which  on  the  6to  of  July,  18MS,  toe 
property  was  sold  by  the  Sheriff  and  purchased 
by  Flegenspan.  who  recdved  a  sherUTs  deed 
of  toe  same  <m  the  1st  of  B^tember,  1806. 
and  on  toe  20to  of  April.  1806,  Instltoted  this 
action  of  ^ectment  for  Uie  possession  of  Iota 
2  and  8  to  block  74  me  resolts  of  the  tdal 
in  the  court  below  have  beem  previously  stat- 
ed hweln. 

It  Is  ai^iarent  that  the  sommary  proceedings 
agreed  upon  between  Ai^oato  Drels^acker 
and  Geoi^  W.  K^lman  vrere  Intended  to  pre- 
vent Flegenqmn  from  obtaining  poasesirion  of 
lot  No.  8,  and  they  evidently  supposed  toey 
could  accomplish  toeir  purpose  by  transferring 
toe  possession  of  toe  lot  to  Augusta  Drelslg- 
acker before  toe  sale  ot  It  opm  Flegenqmn's 
Judgment  The  proceedings,  bowew,  were 
not  available  for  toe  accomplishment  ot  their 
purpose.  "Atter  a  levy  iq»n  real  property  to 
possession  ot  a  debtor,  be  cannot,  wito  a  view 
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to  defeat  tbe  creditor,  transfer  the  possession 
erai  to  tbe  reel  owner,  who  must  pursue  hia 
title  b7  an  ejectmoit  against  the  purchaser  at 
the  sherlfTs  sale."  Stahle  t.  Spohn,  8  Serg. 
Jb  R,  817.  *'In  an  ejectment  by  the  vendee  at 
sheriff's  mle,  the  defendant,  as  whose  prop- 
erty the  premises  were  sold,  cannot  set  up 
title  nnder  a  lease  taken  by  him  from  a  third 
person,  after  tbe  Judgment  under  which  tbe 
premises  were  sold  was  obtained,  and  execu- 
tion tiiereon  lerled  on  the  premises  In  dis- 
pute." Dnnlap  r.  Cook,  18  Pa.  8L  464.  See. 
also,  Elsenhart  t.  Slaymaker,  14  Swg.  &  R. 
1B8.  Other  cases  In  the  same  line  as  those  re- 
ferred to  might  be  cited,  but  It  is  not  deemed 
necessary  to  q^edflcally  refer  to  them.  We 
bare  carefally  considered  all  the  rulings  which 
are  spedfled  in  the  assignments  of  errw,  and 
have  failed  to  dlscoVer  In  them  any  cause 
for  reversing  the  Judgment.  Tbe  assignments 
are  therefore  dlamlsaed.  Judgment  affirmed. 


UH  Pa.  Bt.  <U> 

DARLIKOTON  t.  PHCBNIX  MUT.  FIBH 

iNa  CO. 

(Supreme  Oonrt  of  Penn^lTanla.  Feb.  19, 

1900.) 

INSURANOB-PATHHINT  OF  PRBHTOHS— NOnOB. 

Where  aa  application  for  insnrance  makes 
the  asseBsments  payable  "within  forty  days 
after  notice,  and,  If  not  paid  within  ninety 
days  from  date  of  notice,"  the  pofiey  is  to  be 
Toid,  the  date  of  notice  Is  the  actual  date  on 
which  the  notice  Is  received,  and  not  the  date 
appearing  at  the  head  of  the  paper  whereby  the 
notice  is  conr^red. 

Appeal  from  comrt  of  common  pleas,  Ches- 
ter county. 

Action  by  Alice  P.  DarUngtan,  tmstee, 
against  the  Pbcenix  Mutual  Fire  Insurance 
Oomimny,  to  recover  on  an  Insurance  policy 
Issued  by  defendant  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Tbe  application  signed  by  the  insured,  and 
attached  to  the  policy,  stipulated  for  the  pay- 
ment of  assessments  "within  forty  days  after 
notice,  and.  If  not  paid  within  ninety  days 
from  date  of  notice,  this  policy  becomes  Void." 

H.  H.  Ollkyaon,  tor  appellant  R.  T. 
Oomvell,  John  J.  Oheeu,  and  Qlbbons  Gray 
Oomwell,  for  appellee. 

PER  CURIAM.  The  expression,  '*wlthin 
forty  days  after  notice,"  contained  in  the  ap- 
plication, certainly  does  mean  after  notice  ac- 
tually received  by  the  insured.  The  expres- 
sions, **wittaln  ninety  days  from  date  of  no- 
tice," contained  in  the  application,  and  "with- 
in forty  days  of  the  date  at  notice,"  and  "with- 
in ninety  days  of  the  above  date,"  might 
mean  within  tbe  nnmber  of  days  mentioned 
from  or  after  the  particular  date  of  a  writing 
which  contained  notice,  tbey  might  mean 
within  so  many  days  after  tbe  receipt  of  no- 
tice by  the  party  to  be  affected.  We  are  of 
opinion  In  this  case  that  these  expressions  all 
mean  within  so  many  days  after  the  written 


notice  sent  to  the  Insured  was  actually  re- 
ceived. On  the  prlnc^le  that  doubtful  words 
In  iKtUcIes  of  Insurance  are  to  be  construed 
most  strongly  against  the  Insurer,  and  In  fa^ 
VOT  of  the  Insured,  this  construction  is  fully 
sustained,  and,  as  the  expression  contained 
in  the  application  does  literally  mean  actual 
notice,  tbe  same  meaning  sbonld  be  given  to 
the  other  words  above  referred  to.  The  Jury 
have  found  that  the  administratrix  of  the 
Insured  did  not  receive  t^e  notice  of  the  as- 
sessment nntll  June  7, 1897,  and  therefore  the 
policy  was  not  forfeited  when  the  fire  oc- 
curred, which  was  on  September  Ist  following. 
We  are  quite  clear  tbat  tbe  right  of  action 
was  In  force  at  tbe  time  of  tbe  fire,  and  there- 
fore sustain  the  Judgment  of  the  learned  court 
below.  The  assignments  of  emw  are  all  dis- 
missed. Judgment  affirmed. 


(IH  Pa.  St.  648) 

IRYINQ'S  BX'RS  v.  BURGESS,  ETO.  OF 
BOBOUGH  OF  MBDIA. 
(Supreme  Oonrt  of  Pennsylvania.  Feb.  IS; 

ISOO.) 

WATHRa  AND  WATER  COUR SB S— RIGHTS  OF 
RIPARIAN  OWNERS— DIVERSION  BY  MUNIC- 
IPAUT7—PRSSCBIPTI0N— EMINENT  DOMAIN 
— DAUAGBS— BVIDBNCE. 

1.  A  riparian  owner,  having  a  proprietary  ' 
right  in  toe  natural  flow  of  a  private  stream, 
cannot  lawfully  be  deprived  of  it  without  com- 
pensation, by  an  upper  riparian  owner,  though 
the  latter  Is  an  incorporated  water  company,  or 
a  borough  authorised  to  distribute  water  to  Its 
inhabitants. 

2.  A  coQCinaons  naer  of  water  from  a  stream 
for  21  years  raises  a  presumption  of  a  grant 
but  it  an  upper  riparian  owner  by  additional 
means  subBequently  takes  more  water  than  he 
did  at  the  beginnlnE.  such  preBumption  can  pro- 
tect him  only  to  the  extent  of  that  which  he 
originally  took,  as  the  extent  of  a  prescriptive 
right  Is  measured  by  the  extent  of  the  enjoy- 
ment,  and  Is  confined  to  the  right  as  originally 
exercised. 

3.  A  lower  riparian  owner  can  maintain  a 
common-law  action  against  a  borough  author- 
ized to  supply  its  inhabitants  with  water,  where 
It  has  notezercised  its  right  of  eminent  domain, 
to  recover  damages  for  a  continuous  tortious 
diversion  for  several  yeays  of  tiie  waters  from  a 
private  stream. 

4.  A  defendant  which  has  not  exerciaed  Its 
right  of  eminent  domain  to  supply  its  inhabit- 
ants with  water  cannot  complain,  In  an  action 
by  a  lower  riparian  owner  for  the  diversion  of 
waters  from  a  stream,  that  the  damages  were 
not  assessed  as  if  it  had  rightfully  appropriat- 
ed the  stream,  where  it  did  not  rely  on  sndh 
ri^t  as  a  defense. 

6.  Tbe  executors  of  a  decedoit  In  an  action 
for  the  tortious  diversion  of  water  from  his 
mill  by  defendant  may  recover  on  the  baais 
of  the  cost  of  supplying  power  In  lieu  of  tbat 
of  which  decedent  was  deprived  for  the  time 
covered  by  the  action. 

6.  The  executors  of  a  decedent  are  not  pre- 
cluded from  recovering  damages  for  the  entire 
injury  to  his  freehold,  as  well  as  to  the  posses- 
sion, for  a  tortious  diversion  of  water  by  de- 
fendant because  decedent's  son  has  an  interest 
in  the  business  injured,  where  such  son  is  a 
party  tq  the  suit  as  one  of  the  executors,  and 
presses  for  the  recovery  to  such  extent. 

7.  In  an  action  to  recover  tor  a  tortious  di- 
version of  water  for  a  certain  period,  dnring 
which  no  record  was  kq^  endence  of  the 
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qnantitr  taken  immediateir  toUovring  each  pe* 
nod  for  which  a  record  was  kept  is  admiasiole, 
with  evidence  showing  whether  tlie  qoantltr 
was  more  or  leaa  than  that  takoi  In  the  Imme- 
diately preceding  yeara. 

Appeal  from  court  of  common  pleas,  Dela- 
ware coooty. 

Action  b7  William  A.  Irrlng  and  others, 
czecnton  ot  James  Irving,  deceased,  against 
tile  burgess  and  town  council  of  the  bcmough 
of  Media,  to  recorer  damages  for  the  diver- 
sion of  waters  of  a  private  stream.  Prom  a 
Judgment  of  the  superior  court  affirming  a 
Judgment  of  the  common  pleas  for  plaintiffs, 
defendant  q>peal8.  Affirmed. 

The  foUowlng  Is  the  <vlnlon  of  tibe  niperlor 
eourt  (RICS,  P.  J.): 

"This  was  an  action  of  treepass,  to  recover 
damages  for  the  diversion  of  the  waters  of  n 
private  stream  called  'Ridley  C^eefc.'  The 
defendant's  waterworks  are  located  on  land 
which  ia  bought  for  the  purpose  outside  of 
the  borough  llmlta.  The  main  stream  from 
which  the  water  Is  taken  does  not  run 
through  the  borough,  bat  one  of  Its  tributa' 
ties  does.  The  plaintiff's  mill  Is  located  on 
the  stream,  about  four  miles  below  the  de- 
fendant's pumping  station.  Other  facts  will 
be  referred  to  as  we  proceed.  Without  dlsr 
cussing  each  of  the  asslgnmenta  of  enoT  sep- 
arately, the  prlnclx>al  questions  In  the  case 
will  be  cwsldered  under  the  following  heads: 
First  The  defendant's  right  to  divert  the 
water  (a>  as  an  upper  riparian  owner:  (b) 
MB  a  borough  authorized  by  law  to  supply  Its 
Inhabitants  and  those  living  in  the  vicinity 
with  water  for  domestic  and  other  ordinary 
OSes;  (c)  by  prescription.  Steond.  The  plaln- 
tUTs  remedy. 

**(1)  It  Is  not  pretended  that  the  defend- 
ants  ownership  of  riparian  land  at  the  pcrint 
where  the  water  is  pumped  by  it  from  the 
creek  would  of  Itself,  and  without  more,  be 
a  defense  to  the  present  actl<»i.  The  couu- 
•d  say  they  do  not  stand  on  the  rights  of  the 
defendant  growing  out  of  riparian  owners 
■hip,  but  on  the  rights  of  the  Inhabitants 
within  the  limits  of  the  territory  drained  by 
tlie  creek  and  Its  tributaries  to  take  as  much 
of  the  waters  of  those  streams  as  they  may 
at  any  time  need  for  domestic  uses,  without 
being  liable  In  damages  to  those  below. 
They  say  that  the  b(m>ugh  is  simply  the 
agency  through  which  the  collective  rights  of 
the  inhabitants  are  being  exercised.  The 
argament  In  support  of  the  main  proposition 
proceeds  along  these  lines:  There  can  be  no 
ownership  of  flowing  water.  The  right  to 
take  It  for  one's  needs  Is  a  natoral  right  All 
that  prevents  any  person  from  taking  It  Is 
that  he  cannot  have  access  to  the  stream 
without  trespassing  upon  the  lands  of  oth- 
ers. |f  be  can  have  acccess  to  It  where  It 
crosses  a  highway,  he  may  take  as  mnch  as 
be  needs  for  ordinary  usea  The  same  must 
be  true  if  ha  can  get  to  the  stream  by  per^ 
mission  of  a  riimrian  ownw.  The  logical 
reniU  at  holding  witboot  quaUflcatlon,  that 


all  inhabitants  of  a  particular  district,  who 
can  obtain  access  in  any  lawful  way  to  a  pri- 
vate stream,  may  take  as  much  water  as 
they  need  bx  ordinary  uses,  would  be  that 
the  riparian  owner  may  grant  to  nonriparlan 
owners  the  same  rtghte  that  be  has.  If  this 
be  so,  he  may  admit  as  many  to  the  same 
privileges  as  he  pleases,  and  upon  such  terms 
as  he  pleases,  even  to  the  exhaustloii  of  the 
stream.  He  may  permit  a  water  company, 
or  a  btnough  having  the  same  pow^s,  to 
erect  its  pumping  ai^toratns  and  reservoir 
upon  his  land;  and,  if  the  water  company  or 
the  borough  confines  Its  distribution  of  water 
for  pay  to  Inhabitants  of  the  district  drained 
by  the  stream,  lower  riparian  owners  cannot 
complain.  If  the  needs  of  the  Inhabitants 
of  the  borough  should  now,  or  at  any  future 
time,  require  all  the  water  that  comes  to  Itu 
plant,  all  might  be  taken,  if  the  position  of 
counsel  be  correct.  The  establishment  of 
this  doctrine,  instead  of  conserving  the  nat 
ural  rights  of  all  the  Inhabitants  of  the  dls 
trlct,  would  enable  a  part  of  the  Iuhabltant&, 
namely,  those  dwelling  In  the  borough,  to 
appropriate  the  water,  to  the  exclusion  of 
dwellers  further  down,  whose  natural  rights, 
the  counsel  must  concede,  are  equally  as  sa- 
cred. It  would,  moreover,  be  destructive  to 
the  rights  of  lower  riparian  owners  to  have 
the  stream  that  washes  th^r  land  'flow  as  It 
is  wont  without  material  diminution  oi 
alteration.*  The  defendant's  counsel  defend- 
ed  their  [rasltlon  with  eexnestness  and  abil- 
ity, but  we  cannot  avoid  the  conviction  that 
a  process  of  reasoning  which  leads  to  such 
resulte  must  have  a  follacy  In  it  somewhere 
along  the  line.  Ownership  of  riparian  land 
does  not  Include  ownership  of  the  water 
which  flows  over  or  past  it  It  Is  true.  Hie 
right  which  the  owner  has  Is  to  the  reason- 
able use  of  It  as  an  Incident  to  the  land.  For 
some  purposes  connected  with  the  enjoyment 
of  the  land  to  which  the  righto  Incident  (for 
«cample,  for  domestic  use  and  for  watering 
cattle),  the  riparian  owlier  may  divert,  de- 
tain, and  even  consume,  the  water.  The 
lower  ownefa  right  Is  subject  to  this  well- 
tmderstood  qualiflcatlon.  But  the  upper  ri- 
parian owner  has  not  In  all  respects  an  equal 
right  thus  to  divert,  detain,  or  consume  tbr 
water  for  purposes  which,  although  the  same 
In  kind,  are  In  no  way  connected  with  the 
use  of  the  land  past  or  over  which  it  flows. 
These  are  elementary  principles,  and  scarcely 
Is  it  required  that  authorities  should  be  cited 
In  support  of  them.  It  is  sufficient  to  refer 
to  one  of  the  latest  decisions  of  the  supreme 
court  involving  a  consideration  of  riparian 
rights  In  a  private  stream,  where  the  lan- 
guage of  Ohancellor  Kent  in  Gardner  v.  Trus- 
tees, 2  Johns.  Ch.  162,  is  quoted  with  ap- 
proval: *A  right  to  a  stream  of  water  Is  as 
sacred  as  a  right  to  the  soil  over  which  It 
flows.  It  Is  a  part  of  the  fre^old,  of  which 
no  man  can  be  disseised  but  by  lawful  Judg- 
ment of  bis  peers,  or  by  due  process  of  law.* 
Speaking  of  Hanpf  ■  Appeal,  126  Pa.  Bt  211. 
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17  AtL  406;  Lord  t.  Water  Cck,  186  Pa.  St 
Ul,  19  Aa  1007»  and  Clark  t.  BaUtoad  Oo., 
146  Pa.  4B2,  22  AtL  9B0,  Justice  Dean  said: 
In  substance^  they  iuM  that  the  riparian 
right  Is  not  an  abscAnte  ownenlilp  ttf  the 
water  of  the  stream.  This  Is  not  pretended, 
.nte  riparian  owner  could  not  s^  the  water 
to  a  nonrlparlsn  ownw,  nor  could  he  possess 
hlmsMf  of  the  whole  It  Such  Is  not  his 
right  His  right  Is  qnallfled  by  the  rights 
of  the  lower  riparian  owners.  Bat  this  qnal- 
lfled right  appertaining  to  his  property  aloi^ 
the  stream  adds  to  the  ralne  of  the  property.* 
Budolph  T.  Baihnad  Co.,  186  Pa.  St  641,  40 
AtL  1<I66^  The  riparian  owner  has,  In  addi- 
tion to  the  natoxal  rights  which  every  one 
possesses,  a  property  right  which  nonripa* 
rlan  owners  do  not  possess.  In  conferring 
upon  this  bwongh  the  power  to  transact  the 
bualness  of  a  Tender  and  distributor  of  wa- 
ter, and  for  that  porpose  to  use  the  water 
from  any  streams  or  sfolngs  within  the  lim- 
its of  said  borough  or  ^sewhere  found,'  the 
legtidatnre  was  careful  to  provide  that  it 
should  pay  to  those  Interested  a  just  and 
equitable  compenaatlan  for  any  damage  by 
them  sustained,'  and,  further,  'that  noOilng 
herein  contained  sliall  authorize  the  borough 
authorities  to  enter  on  lands  or  appropriate 
the  properly  of  persons  with  whom  an  agree- 
ment cannot  be  effected,  without  first  giving 
adequate  security  for  any  damage  they  may 
occasion,  to  be  approved  by  one  of  the  Judges 
of  the  court  of  common  pleas  of  Delaware 
county.'  Act  April  «,  1854  (P.  L.  801).  The 
act  was  Intended,  and  is  adequate^  to  provide 
for  the  necessities  of  the  general  public,  and 
also  to  protect  the  property  rights  of  Individ- 
uals owning  riparian  lands.  If  the  right  of 
the  riparian  owner  to  the  natural  flow  of  a 
private  stream  Is  a  property  right  as  It 
cleariy  la,  under  all  the  anthwitles,  he  can- 
not be  deprived  of  It  lawfully  by  the  appro- 
priatltm  of  the  stream  by  an  upper  riparian 
owner  for  the  puripose  even  of  supplying  the 
natural  wants  of  members  of  the  community 
not  having  equal  riparian  rights,  without 
ccHi4>ensatlon  being  flrst  mode  and  secured. 
The  fact  that  the  upper  riparian  owner  Is  an 
incorporated  water  company,  or  a  borough 
authorised  to  carry  on  the  butiness  of  a 
vendor  and  distributor  of  water,  cannot  af- 
fect the  principle.  Craig  v.  Borough  of  Shlp- 
pensburg,  7  Pa.  Supsr.  Ot  626,  and  cases 
there  cited. 

"(2)  The  defendants  second  jmsttlon  Is 
that,  It  liaving  entered  upon  the  creek  and 
commenced  the  divwsloa  of  the  waters  more 
than  twenty-one  years  before  suit  was 
brought  the  law  presumes  that  compensa- 
tion was  made  for  any  damage  sustained  by 
the  plaintiff,  ^r  was  adjusted  by  mutual 
agreement  WhDe  refusing  to  affirm  this 
proposition,  the  court  Instructed  the  Jury  that 
the  continuous  user  of  the  water  for  the 
period  of  twenty-one  years  raised  the  pre- 
sumption of  a  grant  but  differed  from  the 
defraidanf 8  counsel  aa  to  the  extent  of  the 


presumed  grant  We  cannot  better  state  tba 
ruling  than  by  quoting  from  the  charge:  1 
can  only  say  that,  if  you  find  that  the  defoid* 
ants  take  no  more  water  from  this  stream 
than  they  took  twenty-one  years  ago,  then 
it  would  be  a  defense.  If  you  find  that  they 
have  tak«i  more  water,  and  by  dlffer»t 
means,  and  by  additional  and  more  powerful 
pumps,  and  by  an  extension  of  their  works, 
than  they  did  twenty-one  years  ag<^  and  that 
has  resulted  In  an  Injury  to  the  plaintiff, 
then  It  Is  only  a  defense  so  far  as  a  reason- 
able allowance  should  be  made  for  what  they 
took  twenty-<Nie  years  ago  Is  concerned.* 
We  are  of  opinion  that  this  was  a  substan- 
tially correct  statement  of  the  law  applicable 
to  the  facts  of  the  case  being  tried.  The 
general  rule  of  law  Is  that  although  the 
stream  lie  either  diminished  In  quantity,  or 
even  covmpted  In  quality,  as  by  the  means 
of  the  exendse  ot  certain  trades,  yet  if  tbe 
occupation  of  the  party  so  taking  and  using 
It  have  existed  for  so  tcmg  a  time  as  may 
raise  the  presumption  of  a  grant  the  other 
party,  whose  land  is  below,  must  take  the 
stream  subject  to  such  adverse  rights. 
Bealey  v.  Shaw,  6  Bast  208;  Hoy  v.  Sterrett 
2  Watts,  827.  *It  Is  weU  setQed  that  If  there 
has  been  on  uninterrupted,  exclusive  ^oy- 
ment  above  twenty-one  years,  of  water,  in 
any  particular  way,  this  affords  a  conclusive 
pre8umi>tlon  of  right  in  the  party  so  enjoying 
It  and  this  Is  equal  to  a  right  by  prescrip- 
tion.' Strickler  v.  Todd,  10  Berg,  ft  B.  63; 
MesBlnger's  Appeal,  100  Pa.  285,  4  Atl.  162. 
There  Is  no  difference  ot  opinion  as  to  thla 
There  Is  a  right  In  the  defendant  based  on 
the  presumption  of  a  grant  or,  to  state  the 
proposition  in  another  form,  of  an  approprl- 
atlou  for  which  compensation  was  mada 
The  qnestliHi  is  aa  to  the  ^ent  oi  the  right 
The  defendant's  counsel  contend  that  It  li 
commensurate  with  the  powers  of  the  bor- 
ough under  the  statute.  The  i^ntUTs  coon- 
ati  contend  that  it  Is  to  be  measured  by  the 
user  twenty-<xie  years  bef<ne  suit  brought 
The  borough.  It  Is  tme,  could  have  acquired 
the  right  to  the  whole  of  tbe  flow  of  the 
stream  by  condemnation  proceedings,  or  by 
agreement  with  the  riparian  owners,  but  it 
was  not  required  by  the  act  of  1^  to  take 
and  pay  for  tbe  wh<de  or  none.  So  that  It 
cannot  be  said  that  the  lower  riparian  own- 
ers were  bound  to  presume  that  wb«i  the 
borough  located  Its  works  on  the  banks  of 
the  stream,  and  began  to  pump  tbe  water, 
this  was  an  appropriation  of  all  of  the  water 
of  the  creek.  See  Standard  PlateOlass  Oo. 
v.  Butler  Water  Co.,  5  Pa.  Super.  Ct  678. 
B79.  They  were  affected  with  notice  of  Its 
acts,  and  after  twenty-one  years  are  pre- 
sumed to  have  granted  the  right  claimed  by 
the  borough  as  evidenced  by  them.  The 
owner  Is  not  affected  by  acts  that  do  not 
bring  to  his  knowledge,  either  actually  or 
constructive,  the  assertlcm  of  a  right  ad 
verse  to  him.  Water  Co.  v.  Person,  182  Fa 
St  460,  464,  88  AtL  5S4.   Upon  the  8am» 
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prlndidei  Is  It  not  comet  to  mj  ttiat,  In  the 
caae  of  a  dlverdon  or  of  a  poOntlon  of  a 
inriTaie  stream,  the  lowor  riparian  ownar  la 
not  affected  notice  of- the  atiertlon  of 
an  advene  il^^t  creater  hi  extent  tban  the 
acts  of  the  adverse  claimant  IndlcatoT  If 
M  the  beginning  the  latter  take  bnt  one  hun- 
dred thousand  gallons  dally,  Is  the  loww 
owner  bonnd  to  take  notice  of  the  assertion 
of  the  right  to  take  an  the  water  of  the 
stream?  Onr  examination  of  the  anthorltles 
has  led  us  to  a  different  conclnslon  from  that 
reached  by  the  def«idant*s  coonseL  The 
extent  ot  the  presumed  r^ht  Is  determined 
by  the  user  on  which  Is  grounded  the  pre- 
sumed gran^  the  right  granted  being  cmn- 
mensnrate  with  the  right  enjoyed.*  Ang. 
Water  Oonrses  {7th  Bd.)  8S9.  The  extent  of 
the  presfTlptlTe  right  is  measured  by  the 
extent  of  the  enjoymmt  and  Is  confined  to 
the  right  as  exercised  originally.'  28  Am. 
ft  Eng.  Enc.  Law,  1012.  TbA  user  which  orig- 
inated the  rigbt  [to  p<Mnte  a  stream]  must 
also  be  Its  measure,  and  It  cannot  be  en- 
larged to  tiie  prejudice  of  any  other  person.' 
Otwsley  V.  Llghtowler,  2  Ch.  App.  478,  quot- 
ed m  Gould,  Waters,  846.  Tbla  doctrine  Is 
recognized  In  our  own  cases,  and  we  dlscovOT 
no  reaaon  for  refusing  to  wpsAy  It  here.  Dar- 
Ungttm  T.  Painter,  7  Pa.  9t  478;  Hertz  v. 
Domey,  25  Pa.  St  619;  Jones  v.  Crow,  82  Pa. 
St  398;  McCaUum  t.  Water  Oo.,  64  Pa.  Bt 
40,  48;  Turmrfke  Oo.  v.  Piper,  77  Pa.  St.  432. 
See,  aiso,  Bealey  t.  Shaw,  supra;  Prentice  v. 
Gelger,  74  N.  T.  842;  Hogg  v.  Bailey,  5  Pa. 
Super.  Ot  If  ori^^nally  the  defendant 
had  changed  the  course  of  the  stream  by 
turning' It  aw^  frcan  the  lower  owners,  or  by 
some  othor  act,  ot  which  the  lower  owi^s 
had  notice,  had  Indicated  a  present  purpose 
to  permanently  approi^ate  so  much  of  the 
wat«r  of  the  creek  as  might  not  only  then, 
but  In  the  future,  be  required  to  sui^y  the 
wants  of  the  Inhabitants,  a  different  questlcHi 
would  be  presented. 

"(S)  The  next  question  Is  as  to  the  plain- 
tiff's remedy.  We  suppose  it  will  not  be  de- 
nied that  If  this  were  a  dispute  between  two 
private  Individuals,  and  during  the  period  tar 
whld)  damages  were  dalmed  the  defendant 
had  diverted  the  water  In  excess  of  his  right 
under  a  presumed  grant  successive  actions 
ex  delicto  would  lie.  But  such  dlverrion  of 
the  water  Is  none  the  less  a  tort  because  the 
defendant  has  the  right  of  eminent  dinnaln, 
If  the  conditions  upon  which  this  right  may 
be  ^erclsed  have  not  been  complied  with. 
See  Standard  Plate-Glass  Co.  v.  Biitier  Water 
Co.,  5  Pa.  Super.  Ct.  663,  and  cases  there 
cited,  and  especially  the  cases  of  7jord  v.  Water 
CO.,  185  Pa.  St  122,  19  Atl.  1007,  and  Water 
Oo.  V.  Yoder,  112  Pa.  St.  136,  4  Atl.  42.  The 
plaintiff's  laches  might  be  a  bar  to  relief  in 
equity,  but  it  would  not  be  a  bar  to  a  com- 
mon-law action.  The  measure  of  damages  Is 
another  question.  It  was  upon  this  question 
Uiat  the  case  of  Hanksy  v.  Philadelphia  Co.. 
S  Fa.  Super.  OL  148,  turned.  The  right  of  the 


plaintiff  to  maiwf^iti  a  coomion-Iaw  action 
vniB  distinctly  UE^ld.  Nor  eas  Uie  defend- 
ant complain  that  the  damages  were  not  as* 
sessed  upon  the  same  basis  as  If  the  defend- 
ant had  appropriated  the  stream  In  the  exer- 
cise of  the  right  of  eminent  domain,  fOr  two 
reasons:  First  The  defendant  persists  In  the 
claim  (to  quote  from  brief  of  counsel)  that  It 
has  the  Mght  to  take  the  water  out  of  the 
creek  and  its  tributaries  to  supply  the  needs 
of  its  Inhabitants  and  the' public  buildings,— 
not  under  the  right  of  eminent  domain,  bnt 
under  the  right  whtdi  all  of  its  tnhabltanta 
had  and  have  to  take  water  from  the  creek 
for  domestic  purposes.'  Second.  After  the 
verdict  was  rendered  the  court  gave  the  de> 
fendant  an  opportunity  to  file  a  bond  and  to 
specify  the  extent  ot  Its  appropriation,  and 
ordered  tii&t.  If  this  was  done,  the  verdict  be 
set  aside  and  a  new  trial  granted.  The  de- 
fendant did  not  avail  Itself  of  this  opportunity 
to  have  all  the  damages— retrospective  as  well 
as  prospectlve—cmseqnent  upon  a  permanent 
appn^rlatlon  assessed  in  one  proceeding. 
Therefore  the  principle  upon  wblda  Hank^ 
V.  Phlladelidila  Co.  and  kindred  cases  were 
dedded  has  no  application.  This  disposes  of 
all  the  questions  raised  by  the  assignments 
of  error,  exc^itlng  the  first  fonr  and  the  sev- 
enteenth. 

"(4)  Where  a  plaintiff  has  different  In^ 
ests  In  possession  and  reversion,  he  may  re- 
covw  In  one  action  tor  any  Injury  affecting 
both.  Gould,  Waters,  480.  Especially  Is  this 
true  iriiere  the  separation  of  the  interests  Is 
a  mere  business  arrangement  mSde  fOr  fats 
own  convenience,— as,  for  example  charging 
one  department  of  his  business  with  so  much 
rent  James  Irving  was  the  owner  ot  the 
mm  and  the  land  upon  whicb  It  was  situated. 
He  was,  moreover.  In  possession  and  conduct- 
ing the  business  during  the  period  covered  by 
the  action.  His  executors  claimed  to  recover 
damages  toe  the  loss  of  power  to  run  the 
mill,  consequent  up<Hi  the  defendant's  tortious 
diversion  ct  the  water.  They  were  allowed 
to  recover  upm  the  basis  of  the  cost  of  sjsp- 
plying  power  to  take  the  place  of  that  which 
be  was  deprived  during  the  period  covered  by 
the  action.  This  was  a  proper  method  of  ar- 
riving at  the  damages  In  such  case.  Hogg  v. 
Water  Co.,  168  Pa.  St  456,  31  Atl.  1010; 
Standard  Plate-Glass  Oo.  v.  Butler  Water  Oo., 
6  Pa.  Super-  Ct.  B63.  And  see  Hart  v.  Evans, 
8  Pa,  St.  13.  The  fact  that  William  A.  Irv- 
ing, his  s<»i,  had  an  Interest  In  the  profits  of 
the  business,  was  not  raised  as  an  objection 
to  the  plaintiff's  right  to  recover  all  the  dam- 
agps  for  the  entire  Injury  to  the  freehold  as 
well  as  to  the  possession,  until  after  tlie  tes- 
timony was  closed.  The  plaintiffs  then  of- 
fered to  show  that  William  A.  Irving  had  no 
such  interest  In  possession  as  would  entitle 
him  to  maintain  an  action;  In  other  words, 
that  he  was  a  mere  empIoyA,  compensated  by 
percentsge.  This  wap  a  discretionary  matter, 
and,  as  the  court  refused  to  permit  tbe  ev^ 
dence  to  be  given,  probably  we  ought  not  to 
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assume  tba  Cuts  allied  In  the  (rffer.  Tbe 
fact  remains,  boverer,  that  William  A.  Irrlns 
was  a  party  to  the  salt,  as  one  of  the  execu- 
tors of  James  Irving,  and  pressed  for  a  re- 
corery  In  accordance  with  tbe  claim,  as  abore 
stated.  This,  taken  In  connection  with  hla 
further  stipulation  given  at  the  close  of  the 
trial,  wlU  fully  protect  the  defendant  against 
a  second  suit  for  damages  accruing  prior  to 
the  bringing  of  the  present  suit  Under  all 
the  drcumstances;  therefore,  we  cfouclude  that 
the  court  committed  no  error  In  the  rulings 
complained  of  In  the  fourth  and  seventeenth 
asstgnments.  We  remark,  further,  with  re- 
gard to  the  former  aastgnment,  that  the  bill 
of  »ceptlou8  does  not  distinctly  show  an  of- 
fer to  prove  the  rental  value,  and  a  rejection 
of  that  offer. 

**(6)  It  was  necessary  for  tbe  plalntlfTs  to 
prove  the  quantity  of  water  taken  during  the 
period  covered  by  the  action,— 1888  to  1894. 
This  could  only  be  done  approximately,  be- 
cause no  record  was  kept  prior  to  July,  180C. 
For  the  purpose  of  comparison  tbe  plaintiffs 
were  permitted  to  prove  (first  assignment)  by 
tbe  record  kept  by  tbe  defendant  tbe  quantity 
taken  during  the  year  be^nnlng  July,  1890. 
This,  In  connection  with  other  evidence  going 
to  show  whether  the  quantity  was  more  or 
tMS  than  that  taken  In  the  Immediately  pre- 
ceding years,  was  a  proper  and  reasonably 
certain  mode  of  proving  the  fact  directly  In 
Issue.  Neither  of  tbe  remaining  assignments 
to  the  admission  of  evidence  requires  particu- 
lar notice.  All  of  tbe  assignments  of  »Tor 
are  overruled,  and  tbe  judgm^t  Is  affirmed." 

Geo.  B.  Darlington,  V.  OlIplD  Robinson, 
and  B.  H.  HaU,  toe  appellant  W.  B.  Broom- 
all,  for  appellees. 

PER  CimZAM.  The  opinion  of  tbe  supe- 
rior court  In  this  case  Is  so  clear,  craiTlnclng, 
and  exhaustive.— covering,  as  It  does,  all  the 
contentions  of  tbe  appellant,— that  it  would  be 
Impossible  for  us  to  add  anything  of  value  to 
tt.  We  therefore  affirm  the  judgment,  on  the 
<Vlnloii  ot  the  learned  iMesldent  Judge  of  the 
•uperior  court  Jndgmrat  affirmed. 


oae  p>-  St.  1) 

In  re  BBAUMONT^  BBTATB. 
(Supreme  Court  of  Feaosylvanla.   Feb.  19. 
1900.) 

TBSrrAUBNTART  TRUST— DISCRETION  OFTRDS- 
TBB— LUBILITT  TO  ACCOUNT. 

Where  a  testator  directs  his  executor  to 
devote  as  mach  of  a  moiety  of  the  estate  to 
the  maiutenance  of  cestui  que  trust  and  his 
diUdren  as  he  deems  advisable  tor  their  good, 
and,  after  cestui  que  trust's  death,  and  his 
children  arrive  at  age,  to  pay  over  to  them 
whatever  may  remain,  without  being  account- 
able for  any  part  of  the  trust  fund  paid  to  ces- 
tui que  trust,  such  executor  Is  not  restricted  to 
any  narrow  construction  of  maintenance,  but 
may  employ  such  fund  in  the  payment  of  debts 
or  otherwise,  as  he  may  deem  good  for  cestui 
qne  trust  and  his  children. 


Appml  from  orphan^  court,  Chester  county. 

Petition  by  Mary  B.  Beaumont  against  Rush 
Beaumont,  executor  of  Bber  Beaumont,  de- 
ceased, to  compel  the  latter  to  account  Tbe 
proceeding  was  referred  to  an  auditor.  E!x- 
ceptlons  were  filed  to  blk  r^rt,  and  dismissed 
by  tbe  court,  and  Margaret  B.  Law  sod  an- 
other appeaL  Afflnned. 

The  following  la  tbe  supplemental  report  <a 

the  auditor: 

"In  compliance  with  the  Mder  of  the  court 
referring  back  the  report  of  the  auditor  that 
he  may  advise  the  court  of  the  grounds  upon 
which  be  dinnlssed  exceptions  raising'  qnes- 
tions  not  passed  upon  In  the  report,  yonr  au- 
ditor respectfully  represents  as  follows: 

"The  only  exceptions  raising  questions  not 
passed  upon  In  the  body  of  the  report  are  tbe 
second  and  third  exceptions  filed  by  C.  Theo- 
dore Buchbolx,  attorney  for  Rblnewalt  Beau- 
mont, under  date  of  Ajnll  29,  1898.  which  ex- 
ceptions are  as  follows:  'Second.  That  under 
the  terms  of  the  will  of  decedent  a  truat  was 
created  for  tbe  purpose  of  maintenance  of 
Theodore  Beaumont  and  his  children;  that 
tbe  trustee  was  limited  In  his  powers  to  pay- 
ments, which  wwe  properly  maintenance  of 
Theodore  Beaumont,  or  maintenance  and  edu- 
cation of  Theodore  Beaumont* s  children,  and 
any  discretionary  power  was  only  wltb  refers 
ence  to  tbe  uses  and  purposes  of  tbe  trust,  to 
wit,  maintenance  of  cestui  qne  trust  There- 
fore the  auditor  erred  In  considering  an  trans- 
actions which  show  or  evidence  payments  ei- 
ther made  to  or  by  the  cestui  que  trust,  with- 
out regard  as  to  whether  they  were  applied 
under  the  purposes  of  the  trust  Third.  The 
trustee's  account  as  found  by  tbe  auditor, 
does  not  distinguish  any  paymento  made  for 
the  purposes  and  uses  of  the  trust  but  shows, 
however,  that  many,  If  not  all.  of  tbe  pay- 
ments were  for  other  purposes,  to  wit  pay- 
ments of  cash  In  lai^  amounts,  payments  of 
liquidated  debts  and  taking  up  notes,  lawyers* 
fees,  and  also  a  large  balance  due  by  tbe  ces- 
tui que  trust  to  trustee  as  per  settlem^t; 
and  In  this  he  was  In  error.'  And  the  tenth 
exception  filed  by  Charles  H.  Pennypacker, 
Bsq.,  as  attorney  for  Mary  B.  Beaumont  ad- 
ministratrix of  Theodore  Beaumont,  deceased, 
under  date  of  April  30,  1898,  which  exception 
Is  as  follows:  Tenth.  By  the  terms  of  the  will 
of  Bber  Beaumont  deceased,  the  expenditures 
of  Rush  Beaumont  as  trustee,  were  limited 
to  the  maintenance  of  his  son  Theodtve  and 
his  children,  and  tbe  ^pendltnree  here  dalm- 
ed  by  the  accountant  to  have  been  made  were 
Improper,  and  should  have  been  disallowed 
by  the  auditor.'  Mr.  Buchholz  Is  an  attorney 
at  law  of  tbe  dty  of  Philadelphia,  and  ap- 
pears to  have  been  token  Into  ^e  case  by 
Rblnewalt  Beaumont  after  tbe  report  of  your 
auditor  was  compfeted.  At  all  events,  he  was 
not  present  at  any  of  the  hearings  or  argn- 
mento  before  tbe  auditor.  His  exceptions 
were  sent  to  the  auditor  by  mall,  and  reach- 
ed him  on  Qie  last  of  the  ten  days  for  filing 
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them.  No  hearing  was  asked  w  afforded, 
and,  SB  the  questioiiB  not  passed  upon  la  the 
report  had  not  been  raised  at  any  of  the  hear- 
ings, he  understood  that  the  purpose  of  i»e- 
•enting  them  at  that  time  was  that  the  legal 
question  as  to  the  proper  construction  of  this 
trust  might  be  considered  by  the  court  If  de- 
sired. Mr.  PennypadEer,  who  had  theretofore 
repres^ted  both  Mary  B.  Beaumont  the  ad- 
ministratrix of  Theodore  Beaumont  deceased, 
and  Rhlnewalt  Beaumont  in  his  tenth  exc^ 
tion  intended  to  raise  substantially  the  saqie 
questions  as  those  presented  by  Mr.  Bochhols 
In  the  tatter's  second  and  third  exceptions. 
Upon  receipt  of  the  order  of  the  court  refer* 
ring  baclc  the  report  your  auditor  gave  notice 
to  all  the  counsel  concerned  that  the  supple- 
mental hearing  under  the  order  would  take 
place  at  his  office  on  the  9th  day  of  NoTon- 
ber,  1808.  at  10  o'clock  a.  m.  Pursuant  to  this 
notice,  there  appeared  before  the  auditor,  at  tho 
time  and  place  mentioned,  Charles  H.  Penny- 
packer,  Esq.,  for  Mary  E.  Beaumont  admin- 
istratrix of  Theodore  Beaumont,  deceased; 
O.  Albert  Smyth,  Esq.,  of  Philadelphia,  for 
BbluQwalt  Beaumont;  and  Thomas  W.  Pierce, 
Esq.,  and  WUIlam  8.  Wlndle,  Esq.,  for  Bush 
Beaumont,  the  accountant.  Mr.  Smyth  made 
the  argument  for  the  exceptan,  and  Mr. 
Pierce  for  the  accountant 

"In  the  argument  It  was  ntged  Cor  the  ex- 
ceptras  that  the  Intention  of  the  testator  was 
to  create  a  trust  for  the  maintenance  of  Theo- 
dwe  Beaummut  and  at  his  death  for  the  main- 
tenance and  education  of  his  children  until 
they  arrived  at  age,  and  that  many/ of  the 
payments  for  which  credit  had  been  allow- 
ed fb.e  trustee  by  the  auditor  In  his  report 
were  not  payments  tor  maintenance  In  strict 
legal  acceptation  of  that  term.  On  the  other 
band,  it  was  urged  for  the  accountant  that 
the  view  accepted  by  both  sides  In  all  the 
hearings  before  the  auditor  for  the  taking  of 
evidence,  and  in  the  former  arguments  before 
him,  was  tiie  sound  one,  to  wit:  That  the  dis- 
cretion reposed  in  the  trustee  by  the  testator, 
to  pay  over  or  convey  to  Theodore  In  his 
(Theodore's)  lifetime,  was  practically  unlim- 
ited, and  the  remainder  to  the  children  was 
what  was  left  after  this  discretion  had  been 
exercised.  Eber  Beaumont,  by  his  will,  gave 
an  the  residue  of  his  estate,  real  and  per- 
sonal, to  his  son  Rush  Beaumont  In  fee,  to 
have  and  to  hold  the  one  mofety  thereof  to 
his  own  use,  and  the  ottier  moiety  thereof  'In 
trust  for  the  following  uses  and  purposes, 
that  is  to  say:  To  devote  as  much  of  the 
principal  and  Interest  or  Income  thereof  to 
the  maintenance  of  my  son  Theodore  Beau- 
mont and  his  children  as,  In  the  discretion 
of  the  said  trustee,  shall  be  advisable  for  their 
good;  and  after  death  of  my  son  Theodore, 
and  upon  the  arrival  of  his  youngest  son  at 
the  age  of  twenty-one  years,  then  to  pay  over 
and  convey  whatever  may  remain  of  the  said 
trust  property  to  snch  of  his  children  as  shall 
then  be  living,  and  the  lawful  issue  of  such 
ct  them  as,  dying  btfore  that  time,  shall  have 


left  Issue,  the  Issue  in  snch  case  taking  the 
parent's  share:  provided,  that  af  t^*  the  death 
of  my  son  nieodore  Beaumont,  and  before 
the  time  of  distribution  as  aforesaid,  the  said 
trustee  may  devote  any  part  of  the  said  trust 
propOTty,  In  his  discretion,  to  the  mainte- 
nance and  education  of  his  cnieodore's)  chil- 
dren: and  provided,  further,  that  the  said  trus- 
tee shall  not  t>e  held  to  account  to  the  said 
children  for  any  part  of  the  said  trust  prop- 
er^ which  he  may.  In  his  discretion,  pay  over 
to  or  convey  to  my  said  son  Theodore  Beau- 
mont In  his  lifetime;  and,  farther,  the  said 
trustee  Is  not  to  be  held  accountable  to  my 
said  son  Theodore,  nor  to  his  children,  for 
any  decrease  of  the  principal  of  the  said  trust 
property  by  reason  of  the  depreciation  of  real 
estate  or  ottierwlBe.  It  Is  further  provided 
that  If  my  son  Theodore  shall  survive  his 
wife,  Mary  Elizabeth,  daughter  of  Zimmer- 
man Sopplee,  deceased,  then  the  said  <me- 
half  before  mmtioned  aball  be  conveyed  to 
him  and  his  heirs,  for  their  use,  forever.* 
The  single  purpose  of  this  trust  was  to  pre- 
vent Theodore's  wife  from  becoming  endow- 
ed of  what  might  be  denominated  Theodore's 
moiety  of  the  estate.  The  provision  tiuit  If 
Theodore  shall  survive  his  wife,  then  the 
trust  Shan  terminate,  and  Theodore's  moiety 
sball  be  conveyed  to  him  In  fee,  Is  conclusive 
of  this  view.  It  Is  not  a  trust  to  protect  the 
corpus  of  the  estate  for  remainder-men,  nor 
to  protect  the  estate  of  a  spendthrift  or  a 
lunatic  ^m  himself  or  his  creditors.  It 
seems  dear  that  the  testator  Intended  to  give 
his  son  Theodore  as  unrestricted  use  of  his 
share  of  the  estate  as  was  compatible  with 
the  purpose  mentioned.  To  accomplish  this, 
he  gave  the  trostee  power  to  devote  as  much 
of  tbe  prin(Hpal,  Interest,  or  Income  to  the 
maintenance  of  his  son  Theodore  and  bis  chil- 
dren as.  In  the  discretion  of  the  trustee,  should 
be  advisable  for  their  good.  At  the  death  of 
Theodore  the  remainder-men  were  to  receive 
only  wbat  might  'remain';  and  the  Injunction 
Is  absolute  and  clear  that  the  trustee  was  not 
to  be  held  to  account  to  the  remainder-men 
for  any  part  of  the  trust  property  which  he 
migbt.  In  his  discretion,  pay  over  and  convey 
to  Theodore  In  his  lifetime.  The  meaning  of 
the  will  plainly  is  that  the  trustee  might,  with 
safety,  pay  over  to  his  brother  any  portion 
of  the  principal,  interest  or  Income  without 
fear  of  accountahiUty  that  he  thought  his 
brother  might  use  to  advantage,  or  which 
might  be  for  his  or  his  children's  good.  In- 
deed, your  auditor  is  of  opInl<xi  that  the  trus- 
tee might  with  safety  and  without  accoimta- 
bUlty  have  paid  over  or  conveyed  to  his 
brother  Theodore  his  entire  moiety  of  the  es- 
tate, the  sounder  view  being,  in  his  Judgment 
that  the  discretion  to  pay  over  or  convey  to 
Theodore  In  his  lifetime  was  unlimited.  All 
technical  mles  ot  construction  must  yield 
to  the  expressed  Intention  of  the  testator.  If 
tiiat  hitent  Is  legal  Reek's  Appeal,  78  Pa. 
St  432.  It  seems  dear  that  the  testator  did 
not  Intend  to  hold  the  trustee  to  any  narrow 
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ouwtmcUon  of  the  word  'nulnteiuuice.*  He 
coold  torn  ava  vliaterer  be  might  tblnk  to 
be  for  the  good  of  Tbeodore  and  his  chlldzen. 
In  nch  ctae  the  conBtnKtion  U  not  to  be 
gOTemed  by  a  rigid  Adherence  to  one  mean- 
ing of  a  technical  wind.  Wright's  Appeal,  89 
Pa.  St  67.  It  was  in  the  discretion  of  the 
trustee  to  determine  irtiat  should  be  done  in 
the  wa7  of  maintaining  Tbeodore  and  blB 
family,  and  be  sombt  assist  him  in  his  busi- 
ness by  way  of  sncb  maintenance.  LuCken- 
badi  T.  Lnckenbacb,  176  Fa.  St  48dt,  &4  Atl. 
8Bii.  Tboe  is  no  evidence  of  bad  f&lth  on 
tile  part  of  Uie  tnutee.  And  It  la  hdd  In 
ttte  case  of  Obew's  Bx'rs  t.  Obew,  28  Fa.  St 
IT,  that  where  there  is  no  bad  faith  in  the 
exerdie  of  discretionary  powers  given  to  trus- 
tees; a  court  In  equity  will  not  In  general  con- 
trol ttiem;  citing  1  Bugd.  Powers,  Stt;  2 
Sugd.  Powers.  5U.  In  WUllama*  Appeal,  73 
Fa.  St  284,  285.  Agnew,  says  that  while 
It  Is  tme  that  a  diaacellor  win  so  cmtrol  s 
tnutee  that  he  shall  not  disappoint  the  true 
llntent  and  purpose  of  the  donor^  as  gathered 
from  the  Instrument  containing  the  power, 
and  win  oiforce  its  bona  flde  execution  for 
llie  end  derigned,  still  when  a  testator,  to 
foUll  his  own  purpose,  is>nferB  an  absolute 
discretion  as  to  his  property.  It  Is  his  right 
to  have  the  boon  executed  by  his  own  trus- 
tees, and  no  court  can  Interfere.  The  Judge 
dtes  wltti  approbation  this  language  from 
Judge  Strong:  *A  court  of  equity  does  not 
interfere  with  a  discretion  reposed,  except  in 
cases  of  clesr  abuse,  whoi  the  court  can  con- 
dude  that  the  donee  of  a  power  is  acting  In 
fraud  of  It  But  when,  as  tn  your  case,  the 
trustee  arts  In  accordance  Vith  bis  own  best 
judgment  and  In  so  doing  follows  the  posl- 
tlTe  dlrectitma  of  his  testator,  It  would  be  al- 
ti^Eetber  unprecedoited  for  a  court  to  Intei^ 
fere  and  substitute  Its  discretion  for  that  In- 
T<Aed  by  the  wlU.'  Pulpreas  r.  African 
Methodist  Bplseopsl  Cburdi,  48  Pa.  St.  204; 
Naglee's  Estate,  68  Pa.  St  164.  Clttaig,  also. 
Perry,  Trusts,  p.  456,  |  508,  where  It  Is  said 
that  vtaoi  file  dlsoretlon  to  be  ezerdsed  Is  a 
matter  of  personal  judgment  tmstees  alone 
can  exerdse  these  powers,  and  courts  cannot 
generally  interfere  to  control  mere  personal 
judgments  in  p«sonal  matters.  And  citing, 
further,  page  457.  S  611,  Perry,  Trusts,  where 
It  Is  said  that  if  the  trustees  exerdse  their 
discretionary  powers  In  good  faith,  and  with* 
out  fraud  or  eollualon,  the  court  cannot  re- 
view or  control  their  discretion.  CStlng,  also, 
Hin,  lYuBtees  (Ed.  1846)  p.  4a2,  where  It  Is 
said  that,  as  a  court  of  equity  will  not  graeral- 
ly  assume  the  exercise  of  a  dlscretimary  pow- 
er vested  In  trUBteeB,  so  it  win  not  Interfere 
to  control  the  trustees  acttaig  bona  flde  In 
the  exercise  of  their  dtocretion.  Toiu  auditor 
thinks  that  the  payments  of  cash,  debti,  and 
counsel  fees,  and  balance  due  cm  setflement 
between  the  trustee  ami  the  cestui  que  trust 
referred  to  In  the  third  exertion  filed  by  Mr. 
Bndibols,  are  aU  within  the  discretion  re- 
posed In  the  trustee  by  the  wUl  of  the  de- 


cedent He  rseommends  that  the  exc^tlras 
be  dismissed." 

J.  Frank  B.  Hause  and  O.  Albert  Smyth,  for 
appeUants.  Thomas  W.  Pierce,  3%oinaa  & 
Butler,  and  WnUam  a  Wlndle,  for  appeDesw 

FEB  OUBIAM.  We  think  that  the  learn- 
ed audltw  In  the  court  b^w  has  correctly 
Interpreted  the  provisions  of  tiie  will  of  the 
testator  In  his  supplemental  report  The  win 
certainly  did  give  to  the  executor,  who  was 
also  the  brother  of  Theodore  Beaumont  sn 
absolute  discretion  to  devote  as  mach  of  Theo- 
dore's one-half  of  the  residue  of  the  eatate  to 
the  maintenance  ot  Theodore  and  his  children 
as  he  chose.  And,  as  If  to  insure  tiie  abeolnte 
character  of  the  discretion  intrusted  to  Hnsh. 
the  testator  added  another  provlBlon,  eqoslly 
explicit  In  which  he  positively  and  expressly 
dedares  that  the  trustee  shall  not  be  held  ac- 
countable to  any  of  the  children  of  Theodore 
"for  any  part  of  the  trust  property  which  he 
may,  In  his  discretion,  pay  over  or  convey  to 
my  said  son  Theodore  Beaumont  In  his  life- 
time." The  words  used  are  entirely  free  of 
doubt  as  to  their  meaning,  and  therefore  need 
no  rule  oi  Interpretation  to  be  applied  to 
them  to  ^plaln  their  meaning.  It  was  per- 
fectly competent  to  the  testator  to  make  such 
a  provision.  There  Is  nothing  In  It  contrary 
to  law  or  public  policy,  and  we  see  no  reason 
why  it  should  not  be  sustained.  The  reaatms 
for  this  oonclnslon  are  well  expressed  by  the 
auditor  In  his  supplemental  report  and,  with- 
out any  unnecessary  repetition  of  them  here; 
we  affirm  the  decree  for  the  reasons  stated  In 
that  report  Decree  affirmed,  and  appeal  dli- 
mlased,  at  the  cost  of  the  appeDanta. 


aM  Ps.  St  W) 
MELCHEB  et  al.  v.  HUX  et  at 
(Bopreme  Court  of  FeoiiaylTanla.  Jan.  2&, 

1900J 
PAROZ.  EtVIDONOB. 
Where  a  formal  written  agreement  set- 
tins  forth  conditions  of  sale  of  realty,  is  dnly 
execated,  evidence  of  alleged  parol  stipalationa, 
entered  into  before  the  execution  of  toe  agree- 
ment Is  inadmlsslUe. 

Appeal  from  court  ctf  common  pleas,  Phil- 
adelphia county. 

Action  by  CSara  s.  Melcher  and  Henry  H. 
Melcber  against  Mary  B.  Hill  and  others. 
Judgment  for  plaintiffs,  and  drfendants  ap- 
peal. Affirmed. 

A  formal  agreement  was  exeCnted  between 
plaintiffs  and  defendants,  setting  forth  the 
conditions  of  the  sale  of  certain  realty.  De- 
fendants, In  action  to  foreclose  on  default  In 
Installments  of  the  price,  called  for  In  the 
sgreement  sought  to  Introduce  proof  of  cer- 
tain alleged  verbal  agreements  made  prior  to 
the  execution  of  tiie  written  agreement  pro- 
viding for  the  purchase  of  the  realty. 

John  J.  Clarke,  fw  appeUants.  William  0. 
Gross,  for  appeUeei. 
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PBB  OURIAH.  An  examtnaticm  of  the  tes- 
timony la  tlilB  case  falls  to  convince  na  that 
there  was  any  sofflclent  reason  for  Introdu- 
cing the  alleged  parol  stipulations  Into  the 
written  agreement  as  a  part  thereof,  and  we 
therefore  sustain  the  action  of  the  learned 
court  below  In  refusing  to  open  the  Judgment 
The  order  of  the  court  helow  Is  alBrmed,  and 
anneal  dismissed,  at  the  coat  of  tha  appellanta. 


(195  Pm.  St.  M) 

In  re  FBANK'S  BSTTATEI. 

(Supreme  Court  of  FennaylTajiia.  Feb.  20, 
1900.) 

HUSBAND  AND  WIFB— DEED  OF  SEPARATION. 

Deed  of  HeparatJon,  whereby  the  bosband 
laT*  the  wife  $1,000  and  certain  household 
articles,  and  she  released  all  claim  on  hia  prop- 
erty, cannot  be  avoided  on  the  ground  of  fraud, 
concealment,  or  coercion,  it  having  been  made 
on  the  terms  dictated  by  the  wife,  after  she 
had  insisted  tliat  there  be  a  separation,  aod 
had. left  her  husband,  and  while  she  was  liv- 
ing with  her  mother,  sister,  and  sister's  hus- 
band, she  having  acted  through  and  under  the 
advice  of  the  latter,  and  she  kitowlng  that  her 
husband  owned  the  honse  he  lived  in,  and  was 
a  partner  in  a  Jewelry  firm,  and  it  not  appear- 
ing that  he  then  had  other  property,  she  never 
havbiE  made  complaint  till  after  his  death,  26 
years  later,  and  there  being  no  presumptioQ  of 
concealment  from  the  fact  that  at  his  death  he 
owned  $60,000  in  personalty,  and  that  shortly 
after  the  separation  his  firm  was  robbed  of  a 
laige  amount,  it  not  appearing  what  his  Inter- 
eat  in  the  firm  waa,  or  what  its  then  financial 
condition. 

Appeal  from  orphaDS*  coorl;  PhlUdelphla 

county. 

Id  the  matter  of  the  eatata  of  Samnd 
Frank,  deceased.  From  a  decree  dismissing 
exceptions  to  the  adjadicatioo  of  the  auditing 
judges  Mary  E.  Franlc,  widow  of  the  deceased, 
appeals.  Affirmed. 

Preston  E.  Srdman  and  Frank  rrederl<± 
Brightly,  fOr  appellant  J.  B.  Townsend,  Jr., 
Albert  B.  Welmer,  and  Obarlea  S.  Pancoast 
for  appeileea 

MB13TRBZAT,  J.  Tbit  la  an  ap|ieal  by 
Mary  EL  Frank  from  the  decree  of  the  or- 
phans' court  of  Philadelphia  county  refusing 
to  award  to  her,  as  widow,  her  share  of  the 
pers(»ial  estate  of  her  deceased  husband,  Sam- 
uel Frank,  and  distributing  the  same  tmder 
the  provlsIoDS  of  his  last  will  and  testament. 
Samuel  Frank  and  the  appellant  were  mar- 
ried on  the  9th  day  of  November,  1863.  They 
Immediately  took  np  their  residence  at  No. 
1426  North  Twelfth  street.  In  the  city  of 
PbUaddidila,  and  he  continued  to  reside  there 
until  his  death.  They  nev«-  had  any  children. 
Not  long  after  their  marriage  differences  arose 
between  tbem,  and  as  the  years  went  by  these 
dlffnences  became  greater  and  the  breach 
grew  wider.  This  estrangement  finally  cul- 
minated In  Mra.  Frank  addressing  her  hus- 
band the  foDowlng  note:  "April  21,  1871.  F.: 
I  hare  firmly  made  up  my  mind  to  a  separa- 
tion. I  am  tired  of  married  life.  If  you  wlU 
flra  me  money  oxou^  to  b^tln  bualness,  I 
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wlU  leave  yon.  Ton  may  get  a  divorce.  We 
need  not  expose  each  other  to  the  law,  or  to 
the  WOTld,  if  yon  will  act  right  Tou  can 
settle  it  as  quickly  as  possible,— the  sooner  the 
better.  I  am  agreed  to  sign  a  paper  as  soon 
as  you  are  ready.  There  need  be  no  ill  feel- 
ing or  quarreling,  for  we  are  not  suitable  to 
each  other  In  anything,  and  we  may  both 
mend  our  lives  by  being  apart  Mary."  In 
furtherance  of  the  object  of  this  letter,  and  In 
order  to  speed  an  absolute  separatltm  of  the 
parties,  the  following  paper  was  signed  by  the 
parties  whose  names  appear  tliereto,  and  waa 
delivered  to  Mr.  Frank:  "Phlla.,  April  24, 
1871.  I  hereby  agree  to  a  divorce  if  you  will 
pay  me  one  thousand  dollars,  and  to  take  the 
following  articles  with  me:  My  clothing, 
Jewelry,  8  vases,  1  card  basket  U  glasses,  1 
table,  1  workbasket,  album,  2.  brtmze  figuree, 
3  boxes,  bed,  2  photographs,  4  pictures,  2  pfi- 
lows,  1  bolster.  Mary  K.  Frank.  Witness: 
W.  Langhelm.  Approved:  John  V.  a  Ctarke, 
Trustee."  Mrs.  Alice  Clarke  is  Mrs.  Frank's 
sister,  and  the  wife  of  John  V.  0.  Clarke,  who 
approved  this  paper  as  trustee.  HeVas  pres- 
ent when  the  paper  was  signed,  and  heard  It 
read.  .  Mrs.  Clarke  testified  that  after  the 
paper  was  signed,  It  was  taken  hy  Mr.  Frank, 
to  "be  placed  in  legal  form."  He  procured  the 
services  of  Nathan  H.  Sharpless,  Esq.,  who,  In 
conformity  with  the  terms  ot  the  above  paper 
of  April  21,  1871,  drew  a  formal  deed  of  sep- 
aration between  the  husband  and  wife,  with 
John  V.  0.  Clarke,  the  broth^-ln-law  of  Mrs. 
Frank,  as  trustee.  This  deed  was  executed 
by  the  parties  on  April  27,  1871,  at  the  office 
of  Alderman  Allison,  who  certifies  that  he 
examined  Mrs.  Frank  separate  and  apart 
from  her  husband,  and  that  after  the  full 
contents  of  the  deed  had  been  made  known 
to  her,  she  declared  fliat  she  executed  the 
same  voluntarily,  and  of  ber  own  free  will 
and  accord.  A  few  days  prior  to  the  execu- 
tion of  the  deed,  Mr.  Frank  and  his  wife  sep- 
arated, and  she  went  to  the  home  of  her 
mother,  at  926  Nmrth  Twdfth  street  where 
also  Mr.  and  Mrs.  Clarke  resided.  On  the 
day  the  parties  executed  the  deed,  Mr.  Clarke 
procured  a  carriage,  and  with  Mrs.  Frank 
drove  from  tb^  home  to  the  residence  of  Mr. 
Frank,  who  Joined  them  there,  and  the  three 
parties  proceeded  to  the  office  of  the  alder- 
man, where  the  deed  was  duly  signed  ilnd 
acknowledged.  This  deed  recited  the  irrecon- 
cilable difterences,  the  latA  of  domestic  con- 
fidence and  reciprocal  aCTectlons  between  the 
parties,  and  provided  fOr  their  Immediate  sep- 
aration, for  the  payment  to  the  wife  of  $1,000. 
and  the  delivery  to  her  of  the  articles  named 
In  the  paper  of  April  24th;  also  for  the  relin- 
quishment of  all  claims  to  her  service,  and  to 
any  property  she  possessed  or  might  acquire 
thereafter;  and  permitted  her  to  carry  on 
any  business  or  trade  she  might  desire,  as  If 
she  were  a  feme  sole.  On  the  part  of  Mrs. 
Frank  and  her  trustee,  It  was  stipulated  that 
she  would  not  at  any  time,  claim  a  right  te 
"any  jointure^  dower,  or  thirds  Into  or  out  of 
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the  estate,  ^real,  personal*  w  mixed,"  of  her 
husband,  and  wat  be  mlgbt  convey  bis  prop- 
erty ''dear  ot  her  dalm  of  dower,  tiilrds,  or 
rights  Qt  nrooeed  rights,"  by  reason  of  her 
being  his  wife  or  widow,  and  that  she  would 
not  demand  alimony  or  contract  any  debts  for 
which  he  should  be  liable.  She  renounced  any 
and  all  rights  she  had  or  might  have  In  the 
estate  of  her  husband  as  wife  or  widow.  So 
far  as  the  evidence  discloses,  the  parties  there- 
after never  resumed  their  marital  r^ttons, 
but  continued  to  live  apart.  In  pursuance  ct 
flie  Uxaa  of  tills  deed.  After  ttte  execution 
of  the  deed  of  seinratlon,  Bfrs.  Frank  con- 
tinned  to  reside  at  906  North  Twelfth  street, 
where  sh^  with  fhe  91,000  paid  her  by  her 
husband,  established  herself  In  the  millinery 
business.  By  this  means  she  has  since  sup- 
ported hersdf,  and  has  carried  on  the  busi- 
ness without  any  Interference  on  the  part  of 
her  husband. 

At  the  time  of  the  execution  of  the  deed, 
Samuel  Frank  owned  the  -premises  where  be 
resided,  and  was  a  partner  In  the  firm  of  J. 
&  S.  Frank,  which  was  engaged  In  the  Jew- 
elry business  In  the  cll7  of  Philadelphia.  At 
that  time  these  facts  were  fully  known  to  Mrs. 
Frank,  and,  so  far  as  appears  by  the  evidence, 
this  Is  all  the  property  he  had.  Shortly  after 
the  separation  of  Frank  and  his  wife  his  firm 
was  robbed,  and  wait  out  of  business.  Ms 
Frank  was  not  engaged  In  other  boslness  dnr* 
ing  hl8  life 

The  decedmt  died  on  July  18, 1887,  leaving 
4  widow,  the  appellant,  but  no  child  or  Issue. 
Efe  died  testate,  and  by  his  will,  dated  De- 
cember 21,  1882,  with  codlcU  dated  April  9, 
1897,  he  beoueathed  $800  to  Stype  O.  MathUu. 
daughter  of  bis  former  housekeeper;  all  cash 
.  uninvested  at  the  time  of  his  death,  his  col- 
lection of  cfldns,  specific  article  of  fumltnrev 
etc.,  and  an  annuity  of  ?360  per  annum  for 
life,  to  his  niece  Ella  P.  Kelly,  free  of  tax; 
1200  In  trust  for  the  pres^atiim  of  his  con- 
etery  lot;  and  the  residue  to  "form  and  coa- 
sUtute  a  fund  in  the  hands  of  tiie  trustees, 
to  be  perpetually  and, forever  known  as  the 
*Samud  Frank  Legacy  Fund.*"  to  be  held 
by  the  trustees,  and  the  net  Income  ai^ed  to 

-  certain  charltteB  therein  named.  He  directs 
that  no  other  pemn  than  himscdf  shall  be 
Interred  In  his  cemetery  lot,  and  that  no  oth- 
er persons  or  legatees  than  those  named  shall 
receive  any  part  of  his  estate. 

Letters  testamentary  m  Frank's  estate 
were  duly  granted  to  the  Gnarantee  Trust  ft 
Safe-Deposit  Company  ot  Philadelphia,  the 
executes  and  trustee  named  In  the  will.  On 
the  80th  day  ot  October.  1897,  more  than 
three  months  after  the  death  of  her  hus- 
band, the  attorney  of  Mrs.  Frank  notified 
the  executw  that  ab^  aa  widow,  elected,  up- 
on the  distribution  of  testator's  estete,  to 
take,  against  the  will  of  her  husband,  her 
share  of  bis  estate^  under  the  Intestate  laws 

-  <tf  the  state.  In  the  court  below,  on  the  audit 
,  of  the  account  of  the  executor,  she  claimed 
,tbe  one-half  of  the  balance  for  distribution 


in  the  hands  of  the  executor,  as  widow  of 
decedent.  Her  claim  was  reused,  and  said 
balance  was  awarded  to  the  legatees  named 
In  the  win.  This  appeal  Is  to  determine  the 
correctness  of  the  adjudication. 

In  support  of  her  claim,  the  learned  coun- 
srt  <tf  the  appellant  contends  that  the  deed 
Oft  separation  Is  not  binding  on  his  client,  for 
the  reaaon  that  at  the  date  of  Its  execution 
the  confidential  relation  existing  between 
the  parties  required  a  free  and  full  disclo- 
sure by  the  husband  of  all  his  prt^rty.  and 
that  such  dlsdosure  was  not  made,  but  that, 
on  tbe  contrary,  he  concealed  the  true  state 
of  affairs  aa  to  his  financial  condition,  and 
that  the  sum  paid  the  appellant  as  a  consid- 
eration for  the  separation  was  wholly  dis- 
proportionate to  his  estata  It  Is  malntelned 
by  the  appellant  that  the  marital  relation  Is 
one  of  trust  and  confidence,  and  that  In  con- 
tracts of  this  character  the  husband,  as  the 
fiduciary,  cannot  be  permitted  to  derive  any 
advantage  over  his  wife,  as  the  beneficiary. 
It  Is  further  maintained  that,  to  sustain  the 
validity  of  such  contracts,  the  fiduciary  rela- 
tion Imposes  upon  the  husband  the  burden 
of  showing  affirmatively  the  absence  of 
fraud,  coercion,  or  lmi>osltlon;  that  the  con- 
sideration passing  to  the  wife  Is  reasonable; 
and  that,  at  the  time  the  wife  entered  Into 
the  contract,  she  was  fully  advised  as  to  the 
quantltr  of  her  husband's  estate  and  her 
rights  therein. 

That  such  are  the  rights  of  the  wife  and 
the  duty  of  the  husband  may  be  conceded. 
Any  concealment  or  fraud  <m  his  'part  In  ob- 
taining the  deed  of  separation  would  un- 
doubtedly avoid  it  He  cannot  enforce  the 
contract,  unless  there  has  been  the  utmost 
good  faltii  on  his  part,  and  his  wife  has  be* 
come  &  party  to  It,  with  full  knowledge  ot  all 
the  facts  necessary  to  enable  hex  to  act  In- 
teU^ntiy  and  nnderstandlngly.  From  a 
coniddnation  of  the  facts  In  this  case.  It  Is 
apparent  tiiat  Mrs.  Frank  bdiered  there 
were  Irreconcilable  dUreraicea  between  k^ 
self  and  husband,  and  that  a  separation 
should  and  must  take  place.  So  ftr  as  the 
testimony  dlsdoseih  she  took  like  Initiative  to 
accomplish  the  separation  by  writing  the 
note  ot  April  2lBt.  The  language  of  this  note 
shows  that  she  warn  "tired  ot  married  lUfe," 
and  Intended  to  compel  an  abatdnte  separa- 
tion, if  It  was  not  accomplisbed  amicably. 
She  desired  and  urged  Immediate  action. 
Three  days  after  she  wrote  the  note  referred 
to^  and  Biter  further  eonalderation,  «he 
states.  In  writing,  her  terms  of.  s^antlon, 
wtdch  are  approved  by  her  brother4n.Jaw. 
Between  tbe  dates  of  the  execution  of  the 
two  papers  she  had  left  her  husband,  and 
when  the  paper  of  April  2ftth  was  s^ed  she 
was  residing  with  her  motliw,  dstrar,  and 
brother4n-Iaw.  ^e  ther^«e  had  tiie  op- 
portunlty  to,  and  evldentiy  did,  CMisnlt  and 
advise  with  her  JmmecUato  relatives  before 
she  made  the  proposition  contained  In  the 
writing  of  A^ta  24th.   It  is  "approved  by 
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Jcdm  T.  OL  Olai^e,  Tnutee.**  At  tb«  tlzoe 
Mrs.  Fmok  knew  that  her  hnflband  was  the 
ownw  of  Oia  premlsec  he  oceopled  aa  a  rnl- 
dence,  and  that  he  waa  a  member  of  the  Jew- 
elry flrm  of  J.  &  8.  SYank.  It  la  fair  to  infer, 
from  tlw  circamstRncei,  that  her  tKrother-ls- 
law,  Mr.  CHarke,  also  knew  that  fact  There 
Is  nothing  In  Qie  erldeoce  tending  to  ahov' 
^t  he  waa  thm  the  owner  of  ax^T  othv 
property.  So  far  aa  appears,  this  was  all  the 
estate  he  had.  ' 

Bnt  It  Is  iii;ged  by  the  ^ipellant  Uiat  as  de- 
eedoit  died  worth  In  personal  prop«^  orer 
960^000.  In  1887,  be  concealed  from  ber  hla 
tme  finandal  condition  In  1871.  and  M  not 
disdose  all  the  propraty  he  then  possesBed. 
Tbla  ctmclnakm  is  not  Jnstlfled  by  the  prem- 
ises. It  by  no  means  logically  follows  that, 
becaiae  be  died  with  ais  amount  of  personal 
estate  In  1887,  he  had  any  part  (tf  It  28  years 
before,  or  that  he  had  not  accumulated  the 
whole  of  it  during  tiiose  years.  The  rapidity 
with  which  money  has  been  accumulated  and 
f wtnnes  iiave  been  made  during  the  last  quar- 
ter <tf  a  centnry  oonduslv^  demonstrates 
that  there  Is  no  basis  to  this  contentloa  of 
the  appellant 

It  is  further  claimed  tiiat  because  Ota  de- 
cedenlfB  flrm  suffered  a  heavy  loss  by  robbery 
tn  April,  1871,  be  was  therefore  the  owner  of 
a  laige  amount  of  property  at  the  time  of 
the  separation,— more  than  his  wife  had 
knowledge  of.  But  this  does  not  necessarily 
follow.  While  there  may  be  a  presumption 
that  be  and  bis  brother  had  equal  Interests  In 
tte  partnershli^  there  Is  no  evidence  that 
shows  what  his  Interest  was,  or  what  the 
llnanctal  ctmdltkm  of  Oie  Ann  was,  at  that 
tSme.  From  everything  that  appears  by  the 
tsstlmony,  a  settlement  of  its  business  might 
have  disclosed  the  Insolyency  of  the  flrm. 
The  flnancial  conditiai  of  the  decedent  at  the 
time  the  deed  of  a^aration  waa  executed  la 
not  dwwn  by  the  evidence.  As  we  have  said, 
he  owned  hla  lumie  imqterty  and  an  interest 
In  the  jewelry  firm;  but  whether  he  was  In- 
debted, and  to  what  amount  does  not  appesr. 
There  can  ttier^re  be  no  warrant  for  the  as- 
sertUm  that  the  provision  made  for  the  app^ 
lant  In  the  deed  of  aeration  wmm  not  rea- 
sonable and  fidr,  and  was  dlspn^rtlonato  to 
bis  estate. 

The  allegation  of  tiie  appellant  that  tiie 
deed  was  procured  by  fraud  and  coercion  Is 
not  supported  by  any  evidence  In  the  case. 
As  we  have  said,  she  wu  the  active  party  In 
securing  the  separation.  She  knew  aa  well 
an  her  husband,  so  far  as  the  testimony  dls- 
<Ho8eB,  what  property  he  had.  She  was  acting 
through  and  under  the  advice  of  her  brother- 
in-law.  She  waa  an  educated.  Intelligent 
-woman.  The  terms  of  the  deed  of  separation 
were  those  she  dictated,  and,  It  may  fairly  be 
presumed,  aftw  consulting  vrith  her  brother- 
in-law.  For  man  than  26  years  the  observed 
the  terms  of  the  contract,  and  she  never  Inti- 
mated that  they  were  unreasonable^  unfair, 
■or  -tiiat  tbe  deed  bad  been  procured  by  any 


niegal  means,  until  after  the  death  of  ber  hus* 
band.  Theaa  and  otiier  facts  not  only  rebut 
most  strongly  even  a  suspfdon  of  any  coer- 
dcm  tx  fraud,  but  show  affirmativdy  that  the 
deed  was  executed  at  the  instance  (HT  Mrs. 
Frank,  wltb  foil  knowle^  on  her  part  of  her 
husband's  estate,  and  her  rights  therein,  as 
well  as  the  present  and  future  effect  of  the 
deed.  At  tbe  time  the  deed  vras  executed  the 
parties  had  separated,  and  were  nevw  re- 
united. Tbe  object  of  tbe  deed  waa  an  ab- 
solute, actual,  and  Immediate  s^iaration,  as 
clearly  appears  by  the  papers  of  April  21  and 
24, 1871«  written  by  the  appelant  to  ber  hus- 
band. 

This  case  la  dearly  within  the  dass  of  cas- 
es In  which  the  deed  of  separation  between 
hoaband  and  wife  has  been  euAwoed.  There 
was  no  concealment,  fraud,  or  coercion  on 
the  part  of  the  hndiand.  The  testimony  dla- 
cloaes  tiiat  the  allowance  tot  the  wife  was 
reasonable,  an^  that  ahe  was  fully  ci^;nlsant 
of  all  tbe  property  the  evidence  shows  her 
husband  had  when  ahe  executed  tbe  deed  of 
aeparaUon.  As  we  said  In  another  caafl^  she 
"waa  in  a  position  In  which  ahe  could  act, 
and  did  act  not  only  with  perfect  freedwn. 
but  with  kirowtedge  and  appredation  of  all 
the  drcimistances  of  tiie  situation  and  of  her 
faidividual  and  marital  rights.**  The  law  up- 
on this  subject  la  well  setUed  by  numerous 
dedsions  of  this  court  In  Hutton  v.  Hut- 
ton's  Adm'r.  8  Pn.  St  104,  It  Is  said  by  Mr. 
Justice  Rogers,  delivering  the  oplniw  ot  the 
court:  "The  agreement  here  omtemidates  an 
bnmedlate  separation.  It  was  carried  Into  ef- 
fect in  good  faith  by  the  husband,  has  noth- 
ing unreasonaUe  In  It  and*  ctmaequently,  the 
wife,  after  die  death  ot  the  huaband,  la  not 
entitled  to  the  aid  of  the  court  in  any  attempt 
to  violate  It"  In  DlUhtger's  Appeal.  86  Pa. 
St  862,  the  court  by  Mr.  Justice  Woodward, 
si^s:  "True,  ahe  waa  not  ani  juris  when  the 
contract  was  made,  but  many  agreements  be- 
tween huaband  and  wife  for  IMng  aeparate 
have  been  enforced  In  equity,  anfX  even  where 
there  waa  no  tmatee  to  prtrtect  the  wife; 
but  taer^  where  there  was  a  trustee,  and 
where  the  contract  was  fair  and  r^sonable, 
and  the  wife  baa  bad  the  full  Jtimeat  of  It 
no  court  would  hesitate  a  moment  to  enforce 
the  agreement  against  her.  Mutuality  Is  the 
very  essence  of  equity.  If  the  orattract  would 
have  been  enforced  against  the  husband  for 
tbe  wife's  benefit  it  must  be  against  the  ^fe 
for  the  protection  of  the  husband's  estate. 
That  it  would  bave  been  enforced  against  the 
husband  la  abundantiy  shown  by  the  cases 
dted  in  aigument"  Such  contracts  are  al- 
waya  enforced  against  both  parties.  Tbe 
facts  of  the  case  at  bar  bring  It  deariy  with- 
in all  our  authorities,  and  It  would  be  most 
Inequitable  and  unjust  to  pmnlt  tbe  ai^I- 
lant  to  repudiate  her  contract  and  to  partici- 
pate In  the  dlstrlbntitm  of  QiIb  estate. 

The  last  aaalgnment  of  error  ralaes  the 
question  of  tiie  o(nnpeteney  oi  the  appellant 
aa  a  witness  to  testify  generally  or  In  explana- 


Digitized  by 


Google 


4S  ATIiANTIO  RBFOBTBB. 


tlon  of  the  letter  of  April  21,  1S71.  Tbls  as- 
signment was  not  pressed  on  the  argument 
She  was  clearly  not  competent  for  either  par- 
pose.  The  decree  Is  affirmed,  and  the  appeal 
li  dtomlased«  at  the  costs  (HC  the  appcdlant 


096  Pl  8t  U) 

WOLFINGEB  T.  FBIli  et  at 
(Supreme  Cotut  of  PenaarlTania.  ffeb.  26>, 

i»oa) 

WIIiLS— TRD8T— LIFB  KSTATB. 
Under  a  will  sAvlng  all  the  estate  to  W. 
m  tmst  to  par  the  "net  rents  and  Income  there- 
of" to  CL  durins  ber  life,  vithoat  being  subject 
to  the  debts  or  contracts  of  anj  husband  she 
maj  hare,  the  principal,  on  the  death  of 
to  go  to  her  chudren,  or,  she  haTiag  none,  to 
testator's  brothers,  the  trostee  to  sell  any  or 
all  real  estate,  if  the  interest  or  preserratlon 
at  the  estate  dnrinK  the  life  of  0.  requirea  it, 
and  the  proceeds  of  such  sale  to  be  remrested, 
and  held  in  truat  for  the  same  usea  and  pur- 
poaes  as  the  other  property,  C.  has  only  a 
right  to  the  net  rents  and  income  for  life,  and 
the  tnist  is  an  active  and  continuing  one  dur- 
ing her  life,  though  there  was  no  marriage  by 
ber  in  tact  or  In  contemplation  vhen  the  will 
was  aecnted. 

Appeal  from  conrt  of  common  pleas,  Obes- 
ter  coiintr. 

Actions  by  Wnilam  D.  Wcdflnger,  execntor 
and  tmstee  under  the  will  ot  BavIUft  Kenney, 
deceased,  against  Catherine  EL  S'ell  and  oth- 
ers. Jndgments  for  defcodants.  Plaintiff  ap- 
peals. Berersed. 

H.  P.  Waitneigbt  and  J.  Prank  B.  Hause, 
tax  appelant  Alfred  P.  Beld,  tor  i^pelleei. 

UcCOLIiUU,  J.  The  actions  hi  the  court 
below  were  ejectments  to  recover  the  land 
described  In  the  writs.  By  agreement  the 
three  cases  were  tried  together.  It  was  the 
understanding  of  the  parties  and  their  counsel 
tiliat  the  erldence  presented  on  the  trial  would 
be  applicable  to  all  the  cases,  and  that  the 
title  to  the  real  estate  In  coatroversy  in  each 
case  was  Tested  hi  fee  simple  In  Savllla  Ken- 
ney,  who  died  cm  the  8th  of  May,  1803.  Upon 
the.  evidence  submitted,  the  Jury  rendered 
Terdlcts  for  the  defendants,  on  which  Judg- 
ments wtre  entered.  Oatberlne  £.  Kennedy, 
the  decedent's  daughter,  married  Byron  M. 
FeU  on  the  l7th  of  February,  1897,  and  on 
the  Ist  of  June  following  they  entered  into 
articles  of  agreement  with  James  E.  Graff  for 
the  sale  to  him  of  the  real  estate  Catherine 
claimed  to  have  title  to  under  the  will  of  her 
mother.  The  sum  or  amount  agreed  to  be 
paid  for  the  land  was  $7,000,  and  on  the  3d  of 
June,  1897,  the  sellers  tendered  to  the  buyer 
a  deed  of  the  property,  and  demanded  pay* 
ment  of  the  purchase  money.  The  latter,  ad- 
mitting that  the  deed  was  sufficient  In  form, 
refused  to  accept  it,  or  to  pay  the  purchase 
money,  on  the  ground  that  under  the  will  of 
SavlUa  Eenney  the  estate  of  Catherine  was  a 
life  estate,  and  not  a  fee  simple,  "and  that 
she  and  her  husband  could  not  make  a  legal 
ccHiTeyance  In  fee  simple  of  the  said  prem- 
ises." Thereupon  the  parties  agreed  to  sub- 


mit their  dispute  to  the  court  below  tx>  Aexet' 
mine  whether  Catherine  took,  under  the  will, 
a  life  estate  or  an  estate  in  fee  simple,  eadi 
party  reeerring  the  right  of  appeal  from  Its 
decision  to  the  supreme  court  The  court, 
Ui  an  elaborate  opinlcm,  decided  that  Cather- 
ine had,  under  the  will  of  her  mother,  an  es- 
tate In  fee  simple,  and  directed  Judgmrat  to 
be  entered  accordingly.  The  question  raised 
on  the  appeals  before  us  depends  on  tiie  con- 
struction of  the  wUl  of  SaTiUa  Eenney.  The 
part  of  the  wlU  which  relates  to  the  property 
in  dispute  Is  important  and  may  properly  be 
included  berehi.  It  is  as  follows:  "I  give, 
devise,  and  bequeath  all  of  my  estate,  real, 
persooal,  and  mixed,  of  which  I  shall  die 
seised  and  possessed,  or  to  which  I  shall  be 
entitled  at  the  time  of  my  decease,  Unto  my 
executor,  hereinafter  named,  tu  trust,  never- 
tbelesB,  to  pay  the  rents  and  Income  thereof 
unto  my  b^oved  daughter,  Catherine  E.  Een- 
ney, for  her  sole  and  separate  use  during  the 
term  of  her  natural  life,  without  being  sub- 
ject or  liable  to  pay  or  for  the  debts,  contracts, 
or  engagranents  of  any  hosbaud  she  may  have 
or  take,  and  immediately  after  the  decease  of 
her,  my  said  daughter,  It  Is  my  desire,  and  I 
direct,  that  It  shall  go  and  be  distributed  to 
the  child  or  chUdien  which  she.  my  said 
daughttf,  may  have,  the  lawful  issue  of  any 
child  to  take  the  parent's  shore.  In  case  of 
the  decease  of  my  said  daughter  without  hav- 
ing lawful  Issue,  then  I  give,  devise  and  be- 
queath all  my  estate,  or  the  residue  thereof, 
to  such  of  my  brothers  as  shall  be  alive  at 
the  time  of  her'  death  alone,  no  issue  of  any 
deceased  brother  to  take  any  part  or  share. 
In  case  It  shall  be  found  necessary  or  to  the 
Inttfest  or  for  the  preservation  of  my  estate 
during  the  lifetime  of  said  daughter  to  do 
so,  I  hereby  direct  my  executor  to  sell  and 
dispose  at  public  or  private  sale  either  a 
part  or  the  whole  of  my  real  estate  for  such 
price  or  prices  and  upon  such  terms  and  con- 
ditions as  to  him  shall  seem  best  and  to 
grant  and  convey  the  same  to  the  par  chaser 
or  purchasers,  hia  or  their  heirs  and  asslgna, 
forever,  free  and  discharged  from  ail  trusts 
whatsoever  and  all  liability  to  see  to  the  ap- 
plication or  nonappllcatlon  of  tlie  purchase 
money;  the  moneys  arising  from  such  sale 
to  be  Invested  In  other  real  estate,  or  safe 
securities  at  Interest  snd  to  be  held  in  trust 
for  the  same  nses  and  purposes  as  above  set 
forth.  In  order  to  effectuate  this  tn^st,  I  do 
nominate,  c<m6tltute,  and  appoint  my  brother 
William  D.  Wolflnger,  now  of  the  city  of 
Beading,  Berks  county.  Pa.,  my  executor  and 
trustee.  In  case  he  should  die,  or  become  In- 
capacitated, or  refuse  to  act,  then,  and  in  that 
event  I  name  In  his  stead  my  brother  Charles 
P.  Wolflnger,  now  of  the  city  of  Philadelphia. 
Pa." 

It  may  be  conceded  that  if  the  truat  created 
by  the  will  was  for  coverture  only,  there 
would  be  room  for  the  contention  that  by  the 
will  of  her  mother  Catherine  acquired  an  es- 
tate In  fee  tail,  whldi,  uder  the  act  ot  April 
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27,  18SS,  "iholl  be  taken  and  constroed  to  tw 
an  ettate  In  fee  almple."  The  aasumptltm  tliat 
tfae  trust  Is  eztlBgnlsbed  because  there  waa 
no  marriage  In  fact  or  in  contemplation  when 
the  will  waa  executed  orerloofca,  and.  If  ana- 
talned.  wonid  defeat,  tbe  dominating  purpose 
of  tbe  testatrix  In  the  dlq>o^tion  of  her  prop- 
erty. In  Re  Knntzleman's  Estate,  136  Pa.  St. 
142,  20  AtL  64S,  SO  much  of  the  trust  as  was 
for  covertare  only  was  Inoperatire,  while  that 
part  of  It  which  charged  the  tiniatees  with  the 
Investment  of  tbe  personalty  and  the  control 
of  the  realty  was  held  to  constitute  an  active 
and  continuing  tmst  to  pay  to  tiie  testator's 
daogbter  the  rents  and  profits  accmlng  on 
one-tenth  part  of  his  residuary  estate  during 
her  life,  and  to  protect  the  corpns  of  the  es- 
tate for  the  parties  entitled  In  remainder.  In 
Re  Hemphill's  Estate.  180  Pa.  St.  85.  38  AtL 
409,  it  waa  b^  that  a  trust  to  pay  the  net 
Income  oi  realty  to  the  cestui  que  trust  In- 
▼oWes  the  exercise  of  discretion  by  tbe  trus- 
tee, and  constitutes  an  active  and  continuing 
trust  Judge  Ashman,  in  dellverlng  tbe  opinion 
of  tbe  orphans'  court,  said:  "That  this  testa- 
tor Intended  to  create  a  trust  In  his  real  estate 
la  (dear,  because- be  said  that  much  when  he 
devised  H  in  trust*  That  he  Intended  the 
tmst  to  be  on  active  tmst  Is  equally  clear,  be- 
cause be  directed  the  trustee  to  pay  over  the 
*net  Income.*  But  the  net  Income  of  real  es- 
tate Is  only  that  portion  which  remains  after 
tbe  payment  of  taxes,  repairs,  and  commis- 
sions, and  a  lai^e  measure  of  discretion  Is  In- 
cident to  tbe  payment  of  at  least  one  of  these 
charges.  If  the  trustee  should  pay  over  the 
gross  income  to  the  cestui  que  trust  be  would 
be  liable  for  mismanagement  The  trust  Is  a 
continnlng  trust  for  another  reason.  The  es- 
tate In  the  children  waa  an  equitable  estate 
for  life,  and  tbe  estate  In  remainder  to  their 
heirs  was  a  It^l  estate.  Th«  two  estates,  be- 
ing of  different  qualities,  could  not  coalesce, 
and  the  rule  In  SheDey's  Case  did  not,  there- 
fore, apply;  and  the  trust  was  essential  In  or- 
der to  protect  tbe  remainder-men.  Little  t. 
WUcox,  119  Pa.  St  439, 13  AH.  468."  Tbe  de- 
cision of  the  court  below  was  affirmed  on  ap- 
peal to  this  court  Amo'itg  the  cases  referred 
ta  In  the  casea  above  dted  we  notice  Bamett's 
Appeal.  46  Pa.  St  892;  Bacon's  Appeal.  67 
Pa.  St  604;  Ashhursfs  Appeal,  77  Pa.  St 
464;  In  re  Mcintosh's  Estste,  158  Pa.  St.  528, 
27  AtL  1044,  1047.  1<HS;  Eleys  Appeal,  103 
Pa.  St  SOO;  and  Uvesey's  Appeal,  106  Pa. 
St.  201.  To  those  we  add  Barp'a  Appeal,  75 
Pa.  St  119.  Savina  Kenney  did  not  give,  de- 
vise, or  bequeath  any  portion  of  her  estate 
real,  peracHial,  or  mixed  to  her  daughter  Cath- 
erine, but  she  devised  and  bequeathed  the 
same  to  her  broths  WUIIom  D.  Wolfinger,  In 
tmst  to  pay  the  "net  rents  and  Income  there- 
of" to  Catherine  "during  the  term  of  hw 
natoral  life,"  and  at  her  decease  to  dispose  of 
the  prlndpal  In  accordance  with  the  testatrix's 
direction  expressed  In  a  part  of  the  will  In- 
cluded In  this  opinion.  It  will  be  seen  upon 
ani  examination  of  the  wfll  that  the  powers 
and  duties  of  the  trustee  are  not  limited  to 


the  payment  to  tbe  cestui  que  trust  of  the  net 
rents  and  Income  of  tbe  ^uperty,  but  that 
they  extend  to  the  aale  of  a  part  or  all  of  the 
realty,  If  the  Interest  or  preservation  of  the 
estate  during  tbe  lifetime  of  Catherine  re- 
qulrea  It  The  proceeds  arising  from  the  sales 
of  the  realty  are  to  be  Invested  In  other  real 
estate,  or  safe  securities,  and  to  be  held  In 
trust  for  tbe  uses  and  purposes  specified  In  the 
wllL  The  win  (tf  the  testatrtx  discloses  a 
dearly-defined  Intention  on  her  part  that  ,  her 
estate  shall  be  btid  in  tmst  during  tbe  life- 
time of  her  daogbter,  Catherine,  and  at  het 
decease  the  same  shall  be  disposed  of  In  con- 
formity with  her  direction  therein.  Cather- 
ine's Interest  In  tbe  estate  Is,  therefore,  noth- 
ing more  than  a  right  to  have  from  the  trus- 
tee, while  she  lives,  the  net  rents  and  income 
thereof.  Tbe  tmst  established  by  tbe  will  Is 
an  active  and  continuing  trust  during  the  life 
of  the  party  entitled  to  the  net  rents  and  In- 
come of  the  estate,  and  tbe  validity  of  It  can- 
not be  successfully  assailed.  Tbe  specifica- 
tions of  error  are  sustained.  Judgment  re- 
versed, and  Judgment  entered  for  the  plain- 
tiff In  racb  case  as  of  tbe  date  of  filing  the 
opinion. 


(IK  pft..at  SI) 

FELTS  T.  DELAWARE,  L.  A  W.  S.  CO. 
et  al. 

(Sig^reme  Onirt  of  Pennsylvania.  Feb.  28t 

1900.) 

CSANQB  OF  yEmJB>-REMOVAL  OF  OAUSB^-  ' . 

RBPEAL  OF  STATUTES.  ■ 

Act  April  14.  1834^  entitled  ''An  act  retaV' 
lag  to  suits  brought  by  and  axalnst  canal  lonH: 
railroad  companlea,**  authorising  eith^  .PSty 
In  a  suit  or  action  brought  by  or  a^nst  a, 
canal  or  railroad  company  to  remove'  toe  same 
on  filing  of  an  affidavit  to  the  court  of  any  otlK 
«r  adjacent  county  througdi  which  the  eanal- 
or  railroad  Is  not  located,  Is  repealed  by  Act 
March  30,  1875,  entitled  "An  act  relating  to  and 
authoricins  changes  of  venae  In  avi\  canieB," 
passed  porsnant  to  Const  art  S,  i  23,  provid- 
ing that  the  power  to  change  venue  shall  be 
vested  in  the  courts,  to  be  exei'cised  In  such 
manner  as  sball  be  provided  by  law,  the  act 
giving  to  all  corporations  and  cltlsens  tbe  right 
to  change  of  venue  on  the  same  terms,  and 
providing  that  "all  acts    •    •    •  heretofore 

S as  Bed  relative  to  change  of  venue  in  dvil  cases 
*  ■  are  herein  repealed":  "(Aaage  of 
TMin^  and  **ieiiioTaI  of  oanser*  having  the 
same  meaning  in  the  two  acts. 

Appeal  from  court  of  common  ptsaa*  X«ek> 
awanna  county. 

Action  by  Isaac  B.  WeitM  against  tbe  Dda^ 
ware,  Lackawanna  &  Western  Railroad  Oom- 
pany  and  others.  Judgment  tot  defendants. 
Plaintiff  appeals.  Affirmed. 

JobiT  F.  Scragg.  B.  Merrlfleld,  and  A.  B1<^' 
etts,  t&r  appellant  Jessup  &  Jessup,  James 
H.  Torrey,  and  Bvorett  Warren,  for  appri- 
lees. 

HcCOSXTTH,  J.  When  this  ease  was  here 
before  (170  Pa.  St  432.  88  AtL  97),  we  held 
that  the  act  of  April  14,  1834,  entitied  "An 
act  relative  to  suits  brought  hj  and  against 
canal  and  railroad  companies**  was  repealed 
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by  tlw  aet  of  Uarcta  80^  1876,  entitled  "An 
act  relating  to  and  antliorUnr  chansei  of 
venue  In  dvil  cauaea."  A  motion  for  a  rear- 
ffam«it  waa  denied  In  a  per  carlam  (pinion. 
In  which  we  said.  Inter  alia,  that  the  act  of 
18T5  '*wa8  Intended  to  Introduce  a  system 
applicable  to  all  cases  that  might  arise,  and 
to  supersede  and  replace  the  Incomplete  sys- 
tem provided  by  the  act  of  1834.  We  think 
It  was  eCEectnal  for  that  purpose."  178  Pa.  St. 
200,  86  Atl.  988.  The  present  appeal  appears 
to  have  been  taken  for  the  purpose  of  a  re- 
argument,  which  was  allowed,  and  duly  con- 
sidered, bat  which  failed  to  convince  ns  of 
error  In  our  ftwmer  conclarifm  Chat  the  act 
of  1875  repealed  the  act  of  1834.  It  waa 
within  the  power  of  the  legislature  to  pro- 
vide a  system  In  conformity  -with  article  8, 
I  28,  of  the  constltotlon,  and  It  was  its  plain 
doty  to  do  sa  The  power  vai  exercised  and 
the  duty  perfWmed  by  the  pass^  of  the 
acts  of  3birch  IS  and  Mafcfa  80,  1875.  It  Is 
the  act  of  March  80th  on  which  the  repeal 
^  the  act  of  1884  Is  based.  There  Is  nothing 
In  the  act  cX  March  18,  which  requires  con- 
sld«atlon  In  this  case.  Change  of  venue, 
BtrlcUy  speaking,  means  a  change  of  the 
place  of  trial  to  another  coun^,  but  Is  some- 
times, used  to  denote  .the  transfer  of  liie 
cause  to  another  court  m  judge  within  the 
county  or  district  In  which  It  la  pending.  4 
Enc  Ft  ft  Prac.  875.  **Ohange  of  venue** 
and  "ronoval  of  causes"  In  statutes  author* 
Ulng  the  transfer  of  causes  are  interchange- 
able, and  of  the  same  significance.  State  t. 
Wofford,  U9  Mo.  875.  24  8.  W.  764.  Change 
ftf  veane  In  a  state  whldi  has  no  nist  prloa 
system  Is  to  all  Intente  and  purposes  beytmd 
mere  form  a  transfer  of  cause.  Pe<vle  t. 
Hurst,  41  Mlcb.  828, 1  N.  W.  1027.  In  Detony 
V.  Ralhmid  Co.,  2  Pa.  Oo.  CL  R.  046,  It  was 
held  that  the  act  of  AprU  14, 1834,  making  It 
the  right  of  defendant  corpoiatltHU  to  have 
a  ehai^  of  venue  on  filing  an  affidavit.  Is 
r^ealed  by  the  act  of  Msrch  SO,  187!^  which 
leaves  the  matter  to  the  sound  discretion  ot 
the  court  uTfon  fall  hwlng.  Johnscm,  P.  J., 
in  delivering  the  opinion  of  the  court,  said, 
Inter  alia:  "The  present  consUtnUon  pro- 
vides {article  S,  t  23)  tiiat  the  power  to 
(diange  the  venue  In  civil  and  criminal  causes 
shall  be  vested  In  the  courts,  to  be  exwdsed 
In  soch  nianner  as  shall  be  ^vlded  by  law." 
This  clause  In  the  organic  law  required  leg* 
iBlation.  Accordingly,  the  first  legislature 
nnd»-  the  new  constitaUon  passed  bwo  gea- 
eral  laws  upon  the  subject  of  change  of 
venue;  the  first  In  regard  to  criminal  cases, 
the  second  as  to  civil  cases.  The  former  con- 
tains no  repealing  clause.  The  latter,  by  Its 
seventh  section,  provides  "that  all  acts  of  the 
general  assembly  heretofore  passed  relative 
.to  ^ange  of  venue  In  civil  causes  be,  and  the 
same  are  hereby,  repealed."  It  Is  sweeping 
In  Ite  terms,  and  Is  more  than  an  implied  re- 
peal by  Ite  letter.  The  reason  of  the  act 
adds  force  to  this  position.  Prior  to  the 
adoption  of  the  present  constitution,  local, 


special,  and  partial  legislation  had  filled  our 
Pamphlet  Laws.  Many  of  these  were  of 
doubtful  propriety,  and  enacted  by  doubtful 
means.  The  fnuners  of  the  new  constltutiofi 
in  all  their  {Hoceedings  diowed  a  determlna* 
Uon  to  prevent  legislation  of  this  character. 
The  acta  of  1876  gave  to  all  corporations  and 
to  all  citizens  the  right  to  a  change  of  venue 
upon  the  same  terma  In  the  case  last  cited 
the  railroad  company,  dalming  to  have  a 
right  to  remove  It  to  an  adjacent  county, 
filed  an  affidavit  under  the  act  of  1834.  Ite 
claim  wu  denied  on  the  ground  that  the  act 
of  1834  waa  repealed  by  tfae  act  of  March  30, 
1875.  No  appeal  waa  taken  from  the  deci- 
alon.  If  since  the  passage  of  the  act  of 
Blarch  30, 1875,  and  prior  to  September,  1894, 
any  appeal  has  been  token  from  the  refusal 
of  the  court  below  to  allow  a  change  of 
venue  applied  for  under  the  act  of  1S34,  and 
within  the  period  aforesaid.  It  has  not  came 
under  oar  notice.  The  only  appeals  of  -this 
nature  to  which  our  attention  has  been  called 
are  those  taken  by  the  plaintitf  In  the  case  at 
bar.  The  act  of  1834  was  restricted  to  a  par^ 
tlcolar  class  of  cases.  It  anthorlzed  elthw 
party  to  any  suit  or  action -brought  In  any 
of  the  courts  of  the  commonweaJtt  by  or 
against  any  canal  or  railroad  company  to  re- 
move the  same,  on  filing  the  affidavit  re- 
quired, Into  the  court  of  any  other  adjacent 
county  through  which  the  canal  or  railroad 
of  such  company  was  not  located,  and  which 
suit  was  to  be  there  proceeded  In  by  the 
proper  court  In  like  manner  and  subject  to 
like  rules  and  proceedings  as  if  It  had  re- 
mained In  the  court  In  which  It  was  orig- 
inally commenced.  It  provided  for  a  change 
of  venue  wltiiout  the  aid  of  the  court  from 
which  the  cause  was  removed  to  the  court 
of  an  adjacent  county.  It  is  an  act  plainly 
within  the  repealing  clause  of  the  act  of 
March  30,  1876,  by  which  a  complete  system 
is  eBtebUshed  for  a  change  of  venue  In  civil 
causes  In  accord  with  article  S,  S  23,  of  the 
constitution.  The  spedficatiMis  of  error  are 
theref (ne  overruled.  Ju^rment  affirmed. 


Cn  OoBn.  cu» 
COBBETT  V.  MATZ  et  at 
(Supreme  Court  of  Brrors  of  Connecticut.  Feb. 
IS;  1900.) 

JUDGMENT— riNDINOS—AMBNDMENT  AT  SUB- 
8BQUBNT  TERM— APPEAL. 

Pub.  Acta  1807.  c  194,  f  6,  requires  the 
trial  judge  to  make  the  necessary  findings  for 

the  proper  preaentation  of  qnestiona  of  law. 
Gen.  St.  S  1107,  requires  the  court,  on  motion 
of  either  party,  to  find  facts  on  which  Its 
judgment  is  founded,  and  cause  ttie  name  to  be 
made  a  part  of  the  record,  and  section  1111  de- 
clares that  courts  shall  cause  the  facts  on 
which  their  judgments  are  based  to  appear  of 
record,  and  that  such  facts  shall  be  spectally 
set  forth,  if  requested.  Court  Rules  189G,  H 
3,  197,  declare  that,  where  all  the  material  al- 
legations are  found  for  either  party,  the  finding 
of  the  issue  is  a  sufficient  finding  of  facts, 
which  should. ordinarily  form  part  of  the  judg* 
ment  file.  Held,  that  where  the  court  found 
the  complaint  tru^  and  entered  judgment 
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thereon.  It  had  no  no-wer  to  and  file  find- 
ings of  fact  at  a  sntweqnent  term  after  the  vx- 

{>iratioQ  of  the  time  for  appeal,  and  hence  find- 
nga  wo  filed  coDstitated  no  put  of  the  record 
on  writ  of  error. 

Krror  from  dty  oourt  of  New  Hma;  Bd- 
wln  0.  Dow,  Judge. 

Action  bj  Harry  Mats  and  others  against 
Thomas  W.  Oorbett  Judgment  for  plaintlfla, 
and  defendant  brings  error.  AfBzmed. 

Wmiam  B.  Stoddard  and  Jacob  P.  Good- 
bart;  for  plaintiff  In  error.  VL  F.  Airlne, 
George  E.  Beers,  and  BL  P.  Arrtaie,  Jr.,  for 
defendants  In  mor. 

HALL,  J.  Hie  defendants  in  error  ob- 
tained a  judgment  of  forecloeure  in  the  dty 
coort  of  New  Haven  on  the  20th  of  April, 
188&,  In  an  action  In  which  the  plaintiff  In 
error  appeared  as  a  defendant,  filed  an  an- 
swer, and  was  folly  beard.  The  Judgment 
file  of  that  date,  and  la  due  form,  states  that 
the  conrt  found  all  the  allegations  of  the  com- 
plaint true.  There  was  no  omtlnuance  of 
the  case  for  any  purpose,  and  no  farther  ac- 
tion taken  upon  It  during  that  term.  Under 
the  dty  charter  a  new  term  of  the  court  be- 
gan on  the  first  Monday  of  the  following  July. 
In  the  present  writ  of  error,  brought  to  re- 
verse that  judgment,  the  errors  assigned  are, 
In  effect,  that  the  facts  found  by  the  city 
conrt,  and  api>earlng  upon  the  record  ,of  that 
court,  are  Insufficient  to  support  the  Judg- 
ment rendered.  Inasmuch  as  tl^ey  show  that 
the  mortgage  foredosed  was  Invalid,  because 
the  debt  which  it  secured  was  a  omdltlonal, 
and  not  an  absolute,  liability.  Writs  of  error 
1^>on  matters  of  law  reach  only  those  errors 
which  appear  of  recwd.  As  proof  that  the 
facts  which'  are  alleged  to  be  insnffident  to 
support  the  Judgment  appear  upon  the  rec- 
ord, the  plaintiff  In  error  relies  upon  a  find- 
ing of  facts,  and  an  amendment  fliereto,  sign- 
ed by  the  Judge  of  the  city  court  In  the  month 
of  November  following  the  date  of  the  Judg- 
ment, and  directed  by  him  to  be  made  a  part 
of  the  record.  If  by  such  action  of  the  trial 
Judge  the  facts  thus  foimd  are  made  part  of 
the  record  of  the  Judgment  rendered  at  the 
previous  term  of  the  court,  the  question  of 
the  BuflSdency  of  such  facts  to  support  the 
Judgment  may  be  raised  by  writ  of  error. 
<3oodrlch  V.  Stanley,  28  Conn.  70-83;  Town 
of  Tc^land  v.  Town  of  Wllllngton,  26  Conn. 
fiTS;  Town  of  Seymour  v.  Belden,  28  Conn. 
444.  Section  8.  p.  91,  Ot  Bules  1890,  says.  If 
Uie  facts  required  to  be  found  under  sections 
U07  ahd  nil  of  the  General  Statutes  are 
Insufficient  to  snppwt  the  Judgment,  that  con- 
•tltntes  an  error  apparent  upon  the  record. 
But,  If  the  facts  thus  found  by  tbe  trial  Judge 
are  not  a  part  ot  the  record  of  the  trial  court, 
the  question  of  the  validity  of  the  mortgage 
which  was  tbe  subject  of  the  foreclosure  suit 
cannot  be  considered  In  this  proceeding,  since 
It  Is  not  dalmed  that  the  Judgment  Is  erro- 
neous without  those  facts,  or  that.  In  the  ab- 
aence  of  those  facts,  the  record  dlsdoses  that 
ttu  trial  court  1^  any  roUng  ax  dedslon,  held 


that  a  mortgage  given  under  the  circumstan- 
ces detailed  in  tbe  finding  was  valid.  Ap- 
parently plalntllTs  conns^  rely  upon  the  pro- 
visions of  section  6  of  diapter  104  of  the  Pub- 
lic Acts  of  1807,  as  well  as  upon  sections  1107 
and  nil  of  the  Gena»l  Statutes,  as  author^ 
Izing  the  finding  made  In  November,  and  as 
empowering  tbe  Judge  to  add  those  facta  to 
the  record  of  the  trial  court.  But  tbe  provi- 
sions of  section  6  of  the  act  of  1897,  requiring 
a  Judge  to  make  a  spedal  finding  of  facts, 
and  which  are  the  same  as  those  of  section  4 
of  tbe  Public  Acts  ot  1882,  have  reference 
only  to  the  preparation  of  a  statement  of 
facts  to  be  made  after  Judgment  has  been 
rendered,  and  to  become  a  part  of  an  appeal 
to  this  court  Sudi  a  findlt^  is  for  the  pur^ 
pose  of  enabling  the  parties  to  present  to  this 
court  by  appeal  the  questions  which  were 
raised  and  dedded  in  the  trial  court,  and  tbe 
Judge  is  only  required  to  make  It  at  the  re- 
quest of  the  party  giving  notice  of  the  appeal, 
wbldi  must  be  done  within  the  time  fixed  by 
the  statute.  This  act  makes  no  provision  tor 
a  findli^  In  the  absence  of  an  appeal,  and  aft- 
er the  explratltm  of  the  time  for  taking  (me. 
Johnson  v.  Hlgglns,  S3  Conn.  238.  1  AtL  616; 
Thresher  v.  Dyer,  60  Qoan.  400,  87  Ctmn.  979. 
It  was  no  part  of  the  purpose  of  this  statute 
to  enable  the  parties  to  an  action  to  have 
spread  upon  tbe  records  of  the  trial  court,  as 
a  part  of  the  Judgment,  the  facts  conclusively 
determined  In  tbe  action  between  them,  and  a 
special  finding  merely  for  the  purpose  of  an 
appeal  does  not  have  that  effect  That  ob- 
ject, as  well  as  '*the  Inclusion  of  such  facts  In 
the  Judgment  tor  tbe  purpose  of  presenting 
the  question  whether  the  Judgment  Is  the  true 
voice  of  the  law  upon  the  facts  found,"  is 
amply  provided  for  by  sections  1107  and  1111 
of  the  General  Statutes.  Kashman  v.  Par- 
sons, 70  Oonn.  285-304,  39  Atl.  170;  Thresher 
V.  Dyer,  supra.  We  do  not  mean  to  say  that 
a  q>edal  finding  ot  facta  obtained  for  the  pnx^ 
pose  of  an  appeal  may  not  when  the  appeal 
is  not  pursued,  he  made  the  basis  of  a  writ 
of  error  when  the  finding  is  made  a  part  of 
the  Judgment  by  a  court  or  Judge  having  at 
the  time  control  of  Its  own  Judgment  and 
competent  to  erase  or  modify  It  But  such  a 
finding  becomes  a  part  of  the  record  of  the 
trial  court  by  force  of  sectl(»  1111,  rather 
than  of  tbe  act  of  1887. 

In  this  esse  the  plaintiff  In  error  made  no 
attempt  to  appeal  to  this  court  from  the 
Judgmmt  of  the  dty  cotirt  and,  as  tbe  time 
for  taking  such  an  appeal  had  long  since 
passed  when  the  finding  was  made.  It  Is  not 
a  finding  provided  for  by  the  law  of  1807. 
But,  If  it  could  be  so  regarded.  It  would 
aval]  the  plaintiff  nothing  In  this  action  If 
the  facts  so  found  are  Inconsistent  with  those 
contained  in  the  Judgment  file.  The  judg- 
ment file  Is  tbe  only  formal  written  state- 
ment which  expresses  the  decision  rendered. 
Sections  04-86,  Ot  Rules  1809.  No  allegation 
of  the  writ  of  error  can  be  entertained  which 
contradicts  tbe  record.  The  Judge  ^  the  dty 
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eonrt,  after  the  explratlcm  of  flie  time  for 
teklDff  an  amwal,  and  after  the.  expiration  of 
ttie  term  In  which  the  Judgment  waa  ren* 
dercd,  bad,  therefore,  no  power  to  annul, 
modify,  or  supplement  that  Judgment  by  In- 
corporating in  It  as  Its  foundation  the  facts 
aet  forth  In  the  finding,  unless  he  was  au- 
thorized to  do  so  by  the  proTlsions  of  sec- 
tions 1107  and  1111  of  ^e  General  Statutes. 
Section  10,  c.  18,  of.  the  Revision  of  1876 
(page  444)  provided  only  that  conrts  ot 
equity  should  cause  the  facts  upon  wlilcb 
their  decrees  were  founded  to  appear  on  the 
record.  By  section  80  of  the  practice  act 
(Pub.  Acts  187^  this  was  amended  so  as  to 
read  as  In  section  1111  of  the  General  Stat- 
utes: "AO  courts  shall  keep  a  record  of  their 
proceeding  and  cause  the  facts  on-  wiilcb 
they  found  their  final  Judgments  and  decrees 
to  appear  <m  the  record,  and  such  finding  If 
requested  by  any  party  shall  specially  set 
forth  such  facta"  Section  197,  p.  S6,  of  rules 
of  court  of  ISDO  provides  that  when  all  the 
material  allegations  put  In  Issue  are  found 
tor  the  plaintiff  or  defendant,  the  finding  of 
the  Issues  for  tiie  plalntUf  or  defendant  as 
the  case  may  be,  la  "equivalent  to  a  finding 
ttiat  all  his  material  allegations  which  were 
pot  la  Issue  are  true,  and  wlU  be  a  sofflclent 
oomidlance  with  Oen.  SL  I  IIH."  In  the  ab- 
sence of  a  request  for  a  special  finding.  The 
making  of  eltiier  a  general  or  special  finding 
of  facts  as  the  foundation  of  Its  Judgmoit 
thus  becomes  a  "duty  cast  txpon  the  court,  to 
be  discharged  In  every  cItII  action,  whether 
the  Judgment  Is  Is  not  to  be  made  the 
subject  of  appellate  jwoceedlngs.**  PuUey 
Oo.  V.  Sch(^eld,  70  Oonn.  BOO.  40  Atl.  1JB2. 
Section  8,  p.  91,  of  rules  vC  eonrt  of  1889.  pro- 
Tldes  that  the  finding  of  facts  required  by 
sections  1107  and  1111,  Gen.  St,  should  ordi- 
narily form  part  of  the  Judgment  file,  nie 
finding  intended  by  these  provisions,  wheth- 
er It  be  general  or  ^>eclal,  la  to  become  a 
part  of  the  Judgment  of  the  trial  court  that 
the  parties  may  have  spread  upon  the  recwd 
the  material  facts  within  the  Issues  which 
have  been  finally  determined,  and  that  they 
may,  If  they  desire,  be  enabled  to  present  the 
question  "whether  the  Judgment  is  the  true 
voice  ot  the  law"  upon  those  facts.  To  com- 
ply with  these  requirements,  the  finding  of 
facts  made  under  section  1111,  whether  gen- 
eral or  special,  should  either  be  incorporated 
In  the  Judgment  file,  or  should  be  made  a 
part  of  It  by  referrace  contoltted  In  the  Judg- 
ment file  Itself,  or  should  be  expressly  made 
a  part  of  the  Judgment  by  the  terms  of  the 
finding.  A  finding  thus  made  a  part  of  the 
Judgment  may,  as  we  have  already  said,  be- 
come the  basis  ot  a  writ  of  error,  and  it  may 
also  become  the  foundation  for  an  appeal 
by  one  who,  having  complied  with  the  condi- 
tions Imposed  by  the  statute  of  1897,  Is,  at 
the  time  the  finding  Is  made,  entitled  to  an 
appeal.  But  a  finding  of  facta  made  when 
no  appeal  has  been  taken,  and  after  the  right 
ot  appeal  la  gone,  oannot  become  a  pan  of 


the  Judgment;  nor  of  the  record  of  Judgment 
nor  the  foundatlcm  of  a  writ  of  error  to  re- 
verse the  Judgment  unless  the  court  or  Judge 
at  the  time  of  making  it  i>ossessed  the  power 
to  rendw  the  judgment  of  which  It  Is  to  be- 
come a  part  or  to  modify  or  change  the 
Judgment  after  It  had  been  rendered.  The 
Judge  of  the  clt7  court  had  no  power,  under 
sections  1107  and  lUl  to  make  the  facts  set 
fortb  In  the  finding  the  foundation  of  the 
Judgment  which  is  sought  to  be  reversed, 
because  he  bad  nd  control  over  that  Judg- 
ment when  the  finding  waa  made.  The  case 
was  finally  disposed  of  by  the  Judgment  ren- 
dered on  the  20tb  of  April.  The  Judgment 
file  of  that  date  expresses  the  intention  of 
the  Judge  "to  perform  thereby  his  final  act 
In  reference  to  the  cause,  and  to  embody 
therein  his  ultimate  conclusion  as  to  the 
law."  While,  after  that  time,  he  may  have 
retained  the  power  tx^  modify  the  Judgment 
or  direct  an  amendment  of  the  record,  he 
possessed  no  such  power  after  the  ezplrsr 
tlon  of  the  term  In  which  the  final  Judgment 
was  Tend&reA.  The  finding  made  by  the 
Judge  In  November  of  the  next  t&mx  of  court 
Is,  therefore,  not  a  record  of  the  trial  court 
In  Sturdevant  v.  StantMi,  47  Conn.  570,  a 
judge  of  the  superior  court  by  a  writing 
filed  In  March,  1878,  endeavored  to  correct  or 
complete  a  Judgment  or  the  record  of  a  Judg- 
ment rendered  at  a  previous  term  in  June, 
1877,  and  the  only  record  of  which  appears 
to  have  been  this  memorandum  of  the  Judge 
upcHi  the  files  returned  to  the  clerk:  "De- 
cree that  resptmdent  recover  costs."  nils 
court  held  that  the  Judgment  of  June,  1877, 
expressed  by  this  memorandum  exhausted 
the  power  of  the  Judge  over  the  case  after 
final  adjournment  "We  cannot"  said  the 
court,  by  Pardee,  J.,  "concede  to  him  the 
power  In  March,  1878,  to  change  that  which 
he  Intended  in  June,  1877,  should  thereaft^ 
stand  as  his  Judgment"  In  Hall  v.  Paine, 
Id.  429,  the  superior  court  ordered  an  Irregu- 
lar judgment  in  favor  of  the  defendant  ren- 
dered at  a  former  term,  and  duly  recorded, 
erased,  and.  In  the  absence  ot  the  plaintiff, 
rendered  a  different  Judgment  against  hloL 
Judge  Loomis,  in  giving  the  opinion  of  this 
court  upon  a  writ  ot  error,  said  that  "the 
inadequacy  of  the  Judgmmt  conferred  no 
power  on  the  court  at  the  subsequent  term 
either  to  supplement  the  first  Judgmoit  by 
a  new  one  or  to  erase  and  annul  the  Judg- 
ment of  the  former  term";  that  the  case  was 
not  pending  In  court  at  the  latter  term,  and 
that  the  court  "had  no  Jurisdictlw  over  the 
case  at  all."  The  case  of  Taylor  v.  Olllette, 
62  Conn.  216;  does  not  conflict  with  the  above 
conclusions.  In  that  case  a  Judge  of  probate 
was  required  to  correct  an  appeal  from  the 
probate  of  a  will  by  describing  t^e  appel- 
lants as  heirs  at  law  of  the  testatrix  Instead 
of  sisters.  The  court  held  that  the  Judge  of 
probate  acted  as  his  own  cl&k,  and  that  he 
might  like  any  other  clerk,  be  required  to 
correct  an  erroneooi  record.  We  may  add 
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ttiat  th&t  cue  farther  dlffera  from  the  one  at 
bar  In  tlie  tact  that  the  original  caae,  name- 
ly, the  settlement  of  the  estate,  was  still 
pending  in  the  prohate  court  In  the  case 
before  ns  the  Judgment  file  of  April  20th  con- 
tains a  record  of  the  facts  npon  which  the 
Judgment  In  question  Is  founded,  as  Is  re- 
quired by  section  1111,  Hie  facts  so  found 
are  sufficient  to  sustain  the  judgment,  and 
the  Judgment  Is  In  no  respect  erroneous. 

This  case  has  been  presented  by  counsel 
as  If  the  only  Issue  raised  hy  the  pleadings 
was  one  of  law.  The  first  defense  was  ap- 
parently Int^ded  to  raise  an  Issue  of  fact 
as  to  the  existence  of  the  alleged  record  of 
the  dty  court  No  proof  has,  bowcTer,  been 
offered  of  the  existence  of  any  part  of  the 
alleged  record,  nor  does  even  the  alleged 
copy  attached  to  the  complaint  as  an  exhibit 
appear  to  have  been  certified  by  the  clerk  of 
the  city  court  We  have  assumed,  as  counsel 
seem  to  hare  done,  that  the  only  question  to 
be  decided  was  whether,  as  a  matter  of  law, 
the  finding  of  facts  In  question  Is  a  record  in 
the  foreclosure  suit  There  Is  no  error.  Judg- 
ment for  dtfendants,  for  costs.  The  other 
jndgei  concarred. 


KAR8HALL  v.  WALKBR. 

(Supreme  Judicial  Court  of  Maine.    Jan.  12, 

IGOO.) 

QUIBTINO  TtTLB-FULTS-FOSSBSBION. 

1.  Rev.  St  c.  104,  I  47,  provides  as  follows: 
**8ec  47.  A  person  tn  poswsston  of  real  prop- 
erty, claiming  an  estate  of  freehold  therein  or 
an  nnexirirsa  term  of  not  less  than  ten  years, 
may  file  a  petition  In  the  supreme  Judicial 
court  settins  forth  his  estate,  whether  of  in- 
heritance, for  life,  or  for  years,  describing  the 
premises,  averring  that  he  is  credibly  informed 
and  believes  that  persons  named  In  the  petition 
make  some  claim  adverse  to  his  estate,  and 
praying  that  such  persons  may  be  summoned 
to  show  cause  why  they  should  not  bring  an 
action  to  try  their  alleged  title.  A  person  in 
the  enjoyment  of  an  easement  is  In  possession 
of  real  property  within  the  meaning  and  for  the 
purposes  of  ttiia  section." 

Hie  plaintiff  alleged  In  his  petition,  under 
this  statnte,  that  he  is  in  possession  of  certain 
upland  and  fiats,  claiming  an  estate  of  free- 
hold therein,  to  wit,  a  fee  simple,  and  that  he 
Is  credibly  fnformed  and  believes  that  defend- 
ant  claims  title  tn  fee  to  a  part  thereof,  de- 
scribing It  wherefore  he  prays  that  defend- 
ant may  snow  cause  why  he  should  not  bring 
an  action  to  try  his  title  thereto.  Defendant 
did  BO  by  tnterpodng  a  general  demnrrer  at  the 
first  term,  which  was  overruled  and  he  has  ex- 
ception. 

Beld,  that  the  plaintifT,  to  maintain  his  pe- 
tition, must  aver  and  prove  that  he  Is  in  posses- 
■ion  of  land,  claiming  a  freehold  therein.  He 
does  so  aver,  and  the  defendant  admits  It  by 
demnrrer,  iosIfltinK  that  flats  are  no£  subject 
to  posseasion,  and  therefore  the  averment  of 
possession  of  them  is  the  averment  of  an  Im- 
possibility, and  i^-deatructive.  If  this  were 
BO,  the  petition  might  still  be  maintained  as  to 
the  npland,  and  the  demurrer  for  that  reason 
shonld  fall.  But  It  is  not  so.  Flats  are  subject 
to  possession.  They  may  not  have  bem  re- 
duced to  possesion,  or  they  may  have  bean. 
The  plalntlfTs  averment  Is  that  they  have  been, 
and  that  is  admitted  by  demurrer. 
46A^-a2 


2.  ffeM,  that  the  petition  shouM  be  allowed 
as  to  BO  much  of  the  upland  and  flats  as  are 
shown  to  be  whoUy  In  possoaslen  of  the  pUn- 

tiir.  and  to  none  other. 

(Official.) 

Bxceptlons  from  supremo  judicial  court, 
York  county. 

Action  by  Edward  S.  Marshall  agalnat  WD- 
son  M.  Walker.  Judgment  for  plaintiff  on  de- 
murrer, and  defendant  excepts.  Exceptions 
overruled.  ' 

This  was  a  petition  inserted  In  a  writ 
brought  under  Rev.  St  c.  104,  U  47, 48,  to  com- 
pel the  respondent  to  bring  an  action  to  try 
the  title,  which  It  is  alleged  he  claims,  to  cer- 
tain real  estate  described  In  the  petition.  At 
the  return  term  the  respondent  filed  a  general 
demurrer,  which  the  presiding  justice  over* 
ruled,  and  ordered  the  defendant  to  answer,  to 
which  the  defendant  duly  excepted. 

Argued  before  PETERS,  C.  J.,  and  EMEKY, 
HASKSLI^  WISWEUi,  and  FOOLER,  JJ. 

O.  O.  Teaton,  J.  a  Stewart,  and  F.  D.  Mar- 
shall,  for  plaintiff.  H.  M.  Heath,  0.  L.  An- 
drews, H.  W.  Oage,  and  (X  A.  Stmut,  fbr  de- 
fendant. 

HASKELL,  J.  This  Is  a  petition,  under 
Rev.  St  c,  104,  I  47,  to  quiet  title  to  land. 
The  plaintiff  alleges  that  be  is  In  possession 
of  certain  upland  and  flats  (describing  them), 
claiming  an  estate  of  freehold  therein,  to  wit, 
a  fee  simple,  and  that  he  is  credibly  Informed 
and  believes  that  defendant  claims  title  in 
fee  to  a  part  thereof  (describti^  It),  wherefore 
he  prays  that  defendant  show  cause  why  he 
should  not  bring  an  action  to  try  his  title 
thereta  Defendant  does  so  by  Interposing  a 
general  demurrer  at  the  first  term,  which  was. 
oveimled,  and  he  has  exception. 

The  plaintiff,  to  maintain  his  petition,  must 
aver  and  prove  that  he  Is  In  posse8sl<m  of 
land,  claiming  a  freehold  therein.  He  does 
BO  aver,  and  the  defendant  admits  It  by  demur- 
rer; Insisting  that  flats  are  not  subject  to  poa- 
sesslon,  and  therefore  the  averment  of  pos- 
session of  them  is  the  averment  of  an  impos- 
sibility, and  self-destructive.  If  this  were  so, 
the  petition  might  still  be  maintained  as  to  the 
upland,  and  the  demurrer  for  that  reason 
should  falL  But  It  Is  not  so.  Flats  are  sub- 
ject to  possession.  They  may  not  have  been 
reduced  to  possession,  or  they  may  have  been. 
PlalntlfPs  averment  Is  that  they  have  been, 
and  that  Is  admitted  by  demurrer,  A  wharf 
or  other  structure  built  upon  flats  certainly 
reduces  them  to  possession.  So  Inclosing  them 
by  a  weir  seems  to  do  the  same.  Treat  v. 
CSilpman,  85  Me.  S4.  Other  acts  of  dominion 
over  them  may  count  for  possession.  But,  aft- 
er all,  the  question  Is  one  of  fact,  to  I>e  de- 
cided by  plea  and  proof,  and  not  ordinarily  one 
of  pleading.  Upon  answer  below,  denying  the 
plaintiff's  possession,  he  must  prove  his  allega- 
tion of  iwssesslon  in  order  to  maintain  his 
petltlcm;  and  he  can  only  maintain  It  as  to 
M  much  of  the  tocoa  described  therein  as  be 
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slynra  to  bave  been  In  Ub  pones^on,  wtOi 
daim  of  title  thereto.  He  caimot  maintain 
Ub  petltton,  aa  he  could  a  TtAt  of  entrj,  on 
proof  of  tide  and  rigbt  ot  entry;  bat  he  muBt 
go  farther,  and  Bhow,  not  <HiIy  the  ^try,  bnt 
the  actual  letentlcHi  of  the  poss^on.  The 
statute  la  to  quiet  possession,  and  not  to  cast 
the  burden  of  proof  upon  one  of  two  dalmants 
to  land,  neither  ot  whom  has  possesaloB,  or 
perhaps  title.  He  who  begtau  the  Utlgati<m 
must  and  ought  to  carry  tha  burden  of  pror- 
ing  titie. 

The  remedy  here  sought  la  given  to  a  person 
having  possession;  meaning  actual  poBsesdon, 
exclusive  possession,  and  not  a  mixed  posses- 
sion  enjoyed  in  common  with  otbers  who  may 
rights  use  the  premises.  The  owner  of  the 
upland  Is  presumed  to  own  the  adjacent  flats. 
The  presumption,  however,  may  be  disproved; 
for  the  owner  of  the  njAsnd  may  convey  it  vrlth- 
out  the  flats,  or  the  flats  without  the  upland. 

The  seashore  primarily  heltmged  to  the 
crown,  as  a  Jus  publicum  in  trust  for  the  peo- 
ple. It  may  be  held  by  tiie  subject  but  his 
Jus  privatum  Is  chai^;ed,  nevertiieless,  with 
the  Jus  publicum.  This  Is  so  whether  title 
thweto  be  set  up  under  the  grant  from  CSiarleB 
L  to  Sir  Ferdlnando  Gorges,  or  by  virtue  of 
file  colonUU  ordinance  of  1641  as  modifled  In 
1617.  That  ordinance  has  become  a  part  of 
onr  common  biw,  and  by  It  the  proprietor  of 
the  main  holds  the  shore  to  low  water,  not 
exceeding  100  rods.  He  hcdds  it  In  fee,  like 
other  lands,  subject,  however,  to  the  Jus  pub- 
licum,—the  right  ot  the  public  to  use  It  for  the 
purposes  of  navigation  and  of  fishery;  not, 
howoTOT,  to  Interfere  with  his  right  of  ex- 
clusive apjvoprlatlon  Out  shaU  not  unreaaon- 
ably  Impede  navigation  by  flUli^  and  turning 
It  into  upland,  cnr  by  bonding  wharves  or  other 
structures  upon  It^  so  that  necessarily  the 
public  would  be  occluded  thereby.  Their 
right  rraulna  bo  long  as  it  be  left  In  a  natural 
state,  covered  by  the  flow  ot  the  tide,  and 
left  bare  by  its  ebb.  Moolton  v.  Llbbey,  37 
He.  472;  Deering  v.  Long  Wharf  Pn^irtetors, 
2S  Ue.  51;  Uoore  t.  Griffin,  22  Me.  300; 
King  T.  Tonng,  76  Ue.  76;  Babson  v.  Talntor, 
79  U&  868t  10  AtL  6B;  Snow  v.  Beal-Estate 
Co.,  84  Ue.  14,  24  Aa  429;  Abbott  v.  Treat, 
78  Ue.  121,  S  AH  44;  Barrows  v.  UcDermott. 
78  Ue.  441;  Partridge  v.  Luce^  86  Ue.  16; 
UcFadden  v.  Ice  Co.,  86  Me.  810,  20  Ati.  1068; 
Gerrish  v.  UiUon  Wharf  Proprletots,  26  Ue^ 

884^ 

As  we  have  te&i,  flats  may  be  owned  by 
an  individual  In  fee.  He  may  appropriate 
tbem,  within  the  limits  of  law,  to  his  exdo* 
sive  use  and  poBsesslon.  When  not  so  aj^ro- 
prlated,  hlB  posseBsIon  Is  constmctlre  rather 
than  actual.  He  has  the  right  of  entry  and 
the  right  of  actual  possession.  If  he  choose 
to  exerdse  it  Cnta  he  does,  the  Jus  publicum 
remains.  Others  may  sail  over  them',  may 
moor  their  oaft  upon  diem,  m^  allow  their 
vessda  to  rest  upon  the  soli  when  bare,  may 
land  and  walk  vpaa  diem,  mi^  ilde  or  skate 
ova-  them  when  covered  with  water^iearlng 


Ice^  may  flsh  in  the  watw  over  than,  may 
dig  Bhellflsh  In  them,  may  take  sea  manure 
from  them,  bnt  may  not  take  shells  or  mnssd 
manure,  or  d^mslt  scrapings  of  mow  1^K»l 
the  ice  over  them.  And,  while  the  public  msy 
oijoy  all.  these  rights  In  common  with  ttie 
owner,  it  camiot  be  said  that  he  alone  retains 
the  actual  possession.  Triie,  he  may  maintain 
treqpus  for  unlawful  entry  thereon,  or  tres- 
pass on  the  case  tot  obetructlng  his  rights  of 
flshay.  or  ft  writ  ot  entry  against  a  disseisor, 
upon  the  strength  of  adverse  possesion  held 
by  entry  vnaet  color  ot  titte  to  both  upland 
and  flati^  even  if  he  does  not  actually  occupy 
all  the  flats.  Clancey  v.  Houdlette,  39  Ue. 
451;  Treat  v.  Ghlpman,  85  Ue.  84;  Duncan 
T.  Sylvester,  24  Ue.  482;  Bxackett  t.  Persona 
Unknown,  63  Ue.  228-^S& 

But  where  the  actual  oecnpatloa  has  not 
been  gained  and  kept,  and  the  owna  and  the 
public  eajof  rl^ta  hi  common.  It  cannot  he 
said  that  the  owner's  possession  Is  actual,  al- 
though In  law  it  may  be  so  coniddered  for  the 
purpose  of  creating  a  seisin  or  disseisin  snffi- 
dent  to  ground  actions  upcm.  Tlius,  in  Pres- 
Gott  V.  NevenL  4  Uason,  326,  Fed.  Oas.  Mo. 
11,300,  the  court  says:  "I  take  the  principle 
of  law  to  be  clear  that,  where  a  person  enters 
upon  land  under  a  dalm  of  tide  thereto  by  a 
recorded  deed,  his  oitry  and  possession  ale 
referred  to  mdi  tide;  and  that  be  is  deemed 
to  have  seisin  of  the  land  co-extmtive  with 
the  boundaries  stated  in  his  deed,  when  there 
Is  no  open  adverse  possession  of  any  part  of 
the  land  so  described  In  any  other  person.** 

Again,  hi  Utde  v.  Megquler,  2  Ue.  176,  the 
court  says:  "Though  the  deed  may  not  con- 
vey the  1^1  tide,  sdU  the  possession  of  a 
part  ot  the  land  described  in  it  unda  a  claim 
of  the  whole,  and  as  a  disseisin  ctf  the  true 
owner,  Is  equivalent  to  an  actual  and  extSa- 
Blve  possesion  of  the  whole  tract,  unless  con- 
trolled by  odia  poasesslons." 

Again,  in  Putnam  Free  Stdiool  v.  Fisher,  84 
Me.  177,  the  court  says:  "If  he  [the  tenant] 
entered  under  a  deed  recorded,  claiming  tide 
to  die  land,  and  had  a  visible  possession  of  a 
part  of  it,  sucb  entry  and  possession  would  be 
a  dinelsin  of  the  true  owner  of  the  vrtule 
tract  described  in  the  deed.  Komebec  Pur- 
chase ProprietUB  v.  Laborer  2  Ue.  270.  And 
in  amtempladoa  of  law  he  wtfold  have  pos- 
session of  the  whole  parcel,  and  It  would  be 
as  effectual  as  actual  p(»sesslon."  In  Bailey 
V.  Carleton,  12  N.  H.  15,  It  Is  hdd  that  entry 
under  color  of  title  works  constructive  posses- 
sion of  the  whole  premises. 

Again,  In  Treat  v.  Strickland,  23  Me.  243, 
the  court  says:  *^e  grantees  have  been  hi 
posseedon  of  lands  undor  deeds  recorded. 
This  would  have  the  effect  to  disseise  others, 
and  to  give  them  a  seisin  of  the  flats  accord- 
ing to  the  bounds  named  In  the  deed,  whedier 
they  actually  occupied  the  flats  or  not" 

Again,  in  BracMtt  v.  Posons  Unknovrn,  53 
Me.  231,  the  court  says:  **As  a  geaanl  role, 
the  tide  acquired  by  an  entry  under  a  de- 
fective deed  and  a  cimtlnned  disseisin  f<nr 
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more  than  tweuty  yean  li  the  same  in  eztoit 
ai  If  Oie  conT^ance  bad  t>e«  mid."  In  that 
cue  tbe  entry  wai  upon  npland  and  flats  ad- 
SalbaDg,  by  malntnlnlng  a  wharf  upon  a  por* 
tSon  of  tbe  flati. 

In  all  thaw  cBsea  relating  to  flata^  tt  win  be 
flecn  tbat  actual  oonvancy  or  actual  poasei- 
BioD,  whldi  Is  thi  same  tblng,  la  not  a  neces- 
sary element  to  seisin  or  dlsselrin,  as  tbe 
foundation  for  an  action  at  law  arising  tbere* 
fmn.  A  oonstmctiTe  possession  will  answer. 
Otherwise,  tbe  true  owner  migbt  be  remedi- 
less at  oommon  law  to  assrat  bis  title;  for 
there  are  varlons  Unds  ot  real  propm^  tiiat 
may  not  orarenientiy  be  reduced  to  actual 
possession  or  occupation. 

Tbe  statute  under  wbldi  Ibis  proceeding  Is 
had  was  borrowed  from  Massachosetts,  where 
It  was  made  to  relieve  against  a  sm^psed  de- 
fect in  the  common  law,  ttiat  did  not  allow  one 
In  poBsessItm  OC  land  to  sue  for  its  lecoreir 
from  a  person  elalmlng  titie  to  it,  witiwnt 
fliBt  surrendering  tbe  possession,  becanse  a 
mere  right  at  entry  would  not  work  a  disseisin 
of  tiie  one  In  possesslra. 

The  ststnte,  by  proper  ap^catlon,  may 
serre  a  useful  purpose  In  quieting  tities  for 
those  in  actnal  possession,  who  may  be  threatr 
ened  with  Tocattous  dalms,  never  meant  to 
be  otforeed,  but  bdd  as  a  menace  and  threat; 
thereby  working  much  annoyance,  and  pertups 
Injuring  the  Talne  ot  the  estate. 

The  statute  should  only  apply  to  tiiose  ac- 
tually In  possesslra  of  land,  taUi^  tiie  emble- 
ments thereof.  Of  course,  the  occupation  of 
a  part  of  a  tract,  under  datan  to  tiie  whole, 
would  suffice,  If  tiie  possession  of  the  residue 
be  not  mixed,  or  In  common  with  others. 
There  should  be  no  ottan  possession  of  any 
part  tiie  tract  Tbe  petitlmer's  possession 
Ahoidd  be  all  tiie  possessiim  there  Is,  whether 
actual  or  eonstmcttre. 

According  to  this  Tlew,  the  petiti.on  Aould 
be  allowed  as  to  so  much  of  tbe  upland  and 
flats  as  are  diown  to  be  wholly  In  the  pos- 
■estion  of  tbe  plaintiff,  and  to  none  other. 

The  statute  received  construction  from  Mas- 
aacbusette  prior  to  its  mactmoit  here.  It  was 
oiacted  here  In  188S,  but  In  1862  a  petition 
was  sought  to  be  malntelned  to  Massachusetts 
npcm  a  paper  title  to  flats  without  any  con- 
tinuous possession,  wtilch  was  dismissed,  the 
court  saying:  **But  ft  Is  only  where  there  Is 
on  actual  possesion  and  taking  of  presto  that 
the.  provl8l<ms  of  tiie  statute  are  necessary, 
and  tiie  construction  heretofore  given  to  It 
has  limited  it  to  cases  of  su<!b  possession. 
Bill  T.  Andrews,  12  Oush,  18ft;  Dewey  v.  Bulk- 
1^,  1  GmSt  416.   Munroe  T.  Ward,  4  Allen, 

lao." 

In  Hanufacturing  Co.  v.  Burgin,'114  Mass. 
S40,  tiie  court  says:  **One  rule  Is  that  tbe  pe- 
titions must  allow  an  actnal  possession,  and 
taUng  of  tiie  pn^ts.  Tltie,  merely,  as  In  tbe 
case  of  flats  over  which  the  tide  ebbs  aOd 
flows,  la  not  snfllclait  Another  rule  Is  that 
a  respondent  will  not  be  required  to  bring  a 
suit  unless  It  Is  made  to  appear  that  the  right 


whldi  be  dalms  can  m  ftUriy  and  oondusJvely 
tried  by  such  a  suit  as  may  be  directed. 

"Where  the  petitioner  Is  not  to  exclusive 
possession,  it  baa  alw^  bem  held  that  this 
proceeding  cannot  be  maintained."  Leary  v. 
Duf^  137  Mass.  1^  If  between  the  parties 
the  possession  aM>earB  mixed  or  doubtful,  tiie 
petition  cannot  be'  matotadned.  Tbe  petition- 
er's possession  diould  be  practicafly  occlusive. 
Tompfcbis  V.  Wyman,  116  Mass.  668;  Bow- 
dltoh  V.  Gardner,  118  Mass.  816;  Society  v. 
Greenwlcb,  145  Mass.  112;  18  N.  B.  880. 

As  before  noticed,  the  possession  of  flato 
may  become  practically  exclusive  by  tbe  bond- 
ing 1^  wharves  or  oth«  structorea,  \fy  toclos- 
Ing  flato  wltbln  a  permanent  wdr,  or  by  any 
reasonaUe  exclusion  of  the  pubUe  frwu  the 
exercise  of  tiietr  ilghtof  Jus  publicum.  Brack- 
et! V.  Fosons  Unknown,  68  Ife.  228;  Tlreat  v. 
ChUsnan.  86  Me.  86;  Thornton  v.  Foss,  26 
Me.  402;  dancey  v.  Hondletto,  89  Me.  461. 
See  Deerlng  v.  Long  Wharf  Pn^etors,  26 
Me.  61;  State  v.  Wilson,  42  Me.  9. 

Controversies  over  flats  are  frequenUy  be- 
tween the  »erclse  of  Jus  poUicum  and  Jua 
privatum.  The  one  is  an  easement,  the  otbw 
a  fee.  niey  are  not  inconslstjpnt  intmsts. 
Judgment  at  law  aa  to  tbe  title  would  not  ex- 
elude  the  exerctae  of  tbe  easement  la  destroy 
It.  Stetson  V.  Teade,  11  Me.  40a  In  sudi 
cases  the  proceeding  here  son^^t  would  not 
settie  the  controvosy,  and  dionld  not,  there- 
fore, be  granted.  Mannflicturlng  Oo.  v.  Bur> 
gin,  114  Mass.  84a 

Trae,  tbe  stetnte  says,  "A  person  In  the 
enjoyment  of  an  easemmt  la  to  possesshm  of 
real  property,  wlthto  the  meaning  and  for  tiie 
purposes  of  tills  section." 

The  law  considers  the  owner  ta  an  ease- 
ment to  be  always  possessed  of  It  He  canr 
not  be  dlqiKissessed.  It  Is  tocmporeal,  totan- 
l^tde,  and  cannot  be  recovered  by  action  at 
law.  The  enjoymmt  of  an  easement  mi^  be 
(Ilstnrbed,  and  the  legal  remedy  la  case  for 
damages.  The  stotute  must  mean,  tberefore, 
tbat  one  In  tbe  actnal  enjoymoit  of  an  ease- 
ment may  have  the  statute  remedy,  to  compd 
the  owner  of  the  fee  to  sue  tor  the  supposed 
trei^as,  who  would  not  then  have  the  ex- 
clusive possession  of  tiie  land  himself.  Dun- 
can V.  Sylvester,  24  Me.  482. 

Our  own  cases  construing  this  stotute, 
though  not  much  In  point,  are  Oliver  v.  Cook, 
TT  Me.  686.  1  Ati.  833;  Webster  t.  Tuttle,  88 
Me.  271.  22  AtL  167;  Poor  v.  Lord.  84  Me. 
9S»  24  AtL  SSS.  Possesion  Is  requisite  to 
matotato  this  petition.  Pierce  v.  BoUins.  83 
Me.  178;  22  AtL  110. 

Exceptions  overruled.  Defendant  to  answer. 


qu  Mfl.  «t) 
KNIGHT  et  al.  v.  THOMAS  et  al. 

(Supreme  Judldsl  Court  ot  Maine.    Jan.  11, 
1900.) 

lUNDAmrS  — PROPBRTT  OHITTBD  FROM  AS- 
8BB8Mm4T  ROU^RIQHTS  OF  TAXPATBRS. 
1.  White  It  is  settled  law  in  this  state  that  a 

writ  Of  mandamus  can  laaue  only  at  the  in- 
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stance  of  public  offlcen  to  rabserre  a,  pabUc 
riebt,  ret  an  iDdlvidual  maj  more  for  the  writ 
wnen  qIb  penonal  rivhta  hare  been  Inraded  be- 
yond those  rights  which  he  enjoya  aa  a  part  of 
the  pnblic,  and  that  are  common  to  erery  one. 

2.B7  omittlnff  property  In  his  own  town 
from  taxation,  the  persona!  Interest  of  a  tax- 
paying  dticen  is  invaded  beyond  that  enjoyed 
-m  common  with  the  pnblic,  and  he  may  be  ai- 
lowed  to  move  for  a  writ  of  mandamus  to  the 
assessors  in  protection  of  it. 

8.  An  indiTidual  taxpayer  may  hare  the  writ 
to  compel  the  assesBors  to  act,— that  is,  to  as- 
sess all  the  property  in  their  town;  bat  the 
TBlnation  thereof  most  be  fixed  by  them  ac- 
cording to  thdr  own  honest  Jnd^ent.  which 
cannot  be  reviKd  by  mandamus. 

4.  The  writ  of  mandamus  is  a  prerogative,  to 
be  granted  or  withheld,  at  the  discredon  of 
the  court.  It  Is  not  a  writ  of  right.  Beld,  that 
It  will  not  be  granted  when  to  issne  it  would 
be  bnt  Idle  ceremony,  when,  as  in  this  case, 
the  assessments  complained  ot  have  been  long 
since  compteted. 

(OffidaL) 

Bzceptlona  from  topreme  Judicial  court, 
Sacadaboc  conntj. 

Petition  of  Sunnel  Knight  and  othen  for  a 
writ  of  niuidamiu  against  Bugene  Thomas 
and  others.  Bnle  discharged,  and  exceptions 
1^  plalntlflB.   Exceptlcms  oTerroled. 

This  was  a  petition  of  Samuel  Knight,  and 
14  other  taxpayers  and  residents  of  Topsbam 
for  a  writ  of  mandamus  against  the  assessors 
of  taxes  In  that  town.  The  petition  was  filed 
April  21.  1809,  and  alleged  as  follows: 

"That  the  Pejepscot  Paper  Oompany  is  a 
cotporation  duly  organized  by  law,  having 
a  place  of  business  at  said  Topsbam,  and  on 
said  iBt  day  of  said  April  was  the  owner  and 
possessor  of  property  situated  In  said  Top- 
sham,  subject  to  taxation  as  aforesaid. 

"That  the  inhabitants  of  said  town  of  Top- 
sham,  at  a  meeting  called  for  that  porpoee, 
and  held  on  the  2&th  day  ot  Octoher,  1882, 
passed  the  following  vote: .. 

"  'Toted,  tliat  the  selectmen  and  assessors 
be,  and  are  hereby,  Instructed  not  to  place 
a  valuation  for  taxation  exceeding  thirty 
thousand  dollars  daring  the  ten  years  next 
ensuing  on  the  lands  and  erections  that  may 
be  made  thereon  during  the  same  ten  years, 
and  water,  power  and  rights  on  Androscoggin 
river,  being  the  privilege  which  EUphalet  M. 
Dennlson,  deceased,  owned,  but  this  shall  not 
apply  to  dwellings  or  tenement  houses  or  tbe 
lots  on  which  they  may  be.* 

"That  the  assessors  of  said  town  of  Top- 
sham  In  each  year  since  said  1892  have  made 
the  assessment  of  said  taxes  upon  tbe  prop- 
erty of  said  company  situated  in  said  Top- 
sham  and  described  In  said  vote.  In  accord- 
ance therewith,  although  the  just  value  of 
said  property  has  been  lb  each  of  said  years, 
and  especially  on  the  Ist  day  of  April  afore- 
said was,  far  in  excess  of  the  sum  of  thirty 
thousand  dollars,  namely,  the  sum  of  four 
hundred  thousand  dollars,  as  your  petitioners 
are  Informed  and  believe. 

"that  the  Sagadahoc  Agrlcnltnr^  A  Hortl- 
cultural  Society  Is  a  corporation  duly  estab- 
lished hy  law,  having  a  place  of  business  Ui 


said  Topsbam,  and  on  said  Ist  day  of  April 
was  the  owner  and  possessor  of  certain  prop- 
erty situated  In  said  Topsham  subject  to  tax- 
ation for  tbe  purposes  aforesaid,  and  that  said 
town  of  Topsbam  has  voted  to  exempt  said 
property  from  taxatlcn. 

"That  the  assessors  ft>r  said  town  <^  Top- 
sham  for  the  current  municipal  year  ate  Bo* 
gene  Thomas,  Joseph  P.  Whitney,  Alden  Q. 
Ooud. 

"That  your  petitioners  are  Informed  and  be- 
lieve that  said  assessors  do  not  Intraid  to 
value  the  proper^  of  said  corpo rations  as 
aforesaid  tor  purposes  of  taxation  for  state, 
county,  and  town  taxes  for  the  current  year 
at  Its  just  value  on  said  Ist  day  of  April,  but 
have  avowed  their  Intention  to  be  governed 
as  to  the  valuation  and  exemption  thereof  by 
the  votes  aforesaid. 

"Wherefore  your  petitioners  pray  that  a 
writ  of  mandamus  may  be  issued  to  said  as- 
sessors, commanding  them  to  apportion  and 
assess  said  state,  county,  and  town  taxes  for 
the  current  municipal  year  upon  said  pn^r^ 
ty  according  to  the  just  valne  thereof  on  said 
Ist  day  of  April,  1899." 

The  petition  was  duly  signed  and  sworn  to 
by  the  subscribers,  A  summons  to  the  re- 
spondents was  ordered  on  May  3d  to  issue, 
and  made  returnable  at  judge's  chambers  In 
Auburn  May  10th,  where  a  hearing  took 
place.  Thomas  and  the  other  asaeaaon  filed 
a  motion  to  discharge  the  rule  to  show  cause, 
as  also  did  the  Pejepsoot  Paper  Company. 
These  motions  were  sustained,  and.  excep- 
tions having  been  allowed,  the  cause  was,  by 
agreement  of  tbe  parties,  entered  at  the  May 
law  term,  Middle  district. 

Tbe  principal  grounds  set  forth  In  tbe  mo- 
tion to  dismiss  were  fts  ftdlows: 

"(6)  That  said  petitioners  are  all  private 
and  unoflBclal  persona  having  no  Interest  In 
the  subject-matter  of  the  petition  other  than 
their  Interests  therein  In  common  with  the 
public  at  large,  and  that  a  writ  of  mandamus 
Issued  on  said  petition  would  subserve  pub- 
lic rights  only. 

"(7)  That  said  petition  contains  no  aver- 
ment of  any  default  or  Intended  default  on 
the  part  of  the  resiwndents  therein  named  as 
assessors  of  said  town  of  Topaham  In  the  per- 
formance of  their  official  duty,  and  shows  no 
reason  for  proceeding  by  mandamus  against 
any  respondent  named  in  said  petition- 

"(8)  That  for  these  and  other  reasons  ap- 
parent upon  the  face  of  the  petition,  no 
ground  whatever  for  Interfer^oe  by  tids 
court  by  writ  of  mandamus  la  shown." 

Argued  before  PETERS,  0.  J.,  and  BAS- 
KEIiL,  WHITEHOUSK,  STROUT,  and  FOO- 
LER, JJ. 

F.  B.  Southard,  for  plaintiffs.  Weston 
Thompson,  for  defendant  sssessors.  J.  W. 
Symonda,  D.  W.  Snow,  a  S.  Oook,  and  G.  L. 
Hutchinson,  for  Pejepscot  Paper  Oo. 

HASKELL,  J.  Petition  for  mandamus  by. 
several  taxpayers  of  a  town  to  compel  the  aa- 
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maumu  to  aneas  certain  real  estate  In  tiie 
town  at  a  ]ast  and  fair  valtiatlon  that  bad 
^▼lonBly  been  nnderralned,  and  to  aaeen 
certain  other  real  estate  that  had  theretofore 
keen  omitted  from  taxation. 

1.  It  Is  objected  that  the  writ  cannot  laso* 
at  the  Instance  at  the  petltlaiier^  who  are  Ik* 
dlTldnals. 

It  la  settled  law  In  this  state  that  {be 
mtt  can  only  Issne  at  the  Instance  of  public 
oflBcers  to  snbeerre  a  public  right  Sanger 
Gommlssloners,  25  Me.  281;  Mitchell  r, 
Boardman.  79  Me.  469,  10  AtL  462;  Weeks 
▼.  SnUtb.  81  Me.  668.  18  AtL  825.  But, 
MM  Stated  In  the  last-named  case,  an  Individ- 
ual may  more  for  the  writ  '*wben  his  per- 
Bocal  rights  have  been  Inraded  beyond  those 
rights  that  he  enjoys  as  a  part  of  the  pub- 
lic and  that  are  common  to  erery  cue." 

The  public  consists  of  the  entire  communi- 
ty.—persons  who  pay  taxes  and  persons  who 
do  not  Their  Interest  is  the  raising  of  rere- 
Due  by  taxation  or  otherwise  to  provide  for 
tlie  expenses  of  government,  public  works, 
public  Institutions,  and  public  charges.  The 
Individual  taxpayer's  Interest  Is  In  common 
with  all  these,  but  he  has  another  Interest, 
pecnllar  to  himself,— that  taxes  shall  be  as- 
aesoed  eQnally.  so  that  his  burden  shall  not 
be  greater  than  equality  of  taxation  shall 
Impose;  His  personal  Interest,  therefore,  by 
tbe  omitting  of  property  fran  taxation  in  .his 
own  town,  wonld  be  Invaded  therd)y  beyond 
that  enjoyed  In  common  with  the  pnbUc,  and 
he  may  well  be  allowed  to  move  for  the  writ 
in  protectlMi  of  It 

2.  It  Is  objected  th&t  the  writ  will  not  lie 
to  command  assessors  who  Intend  to  assess 
a  certain  parcel  of  land  to  assess  the  same  at 
Its  Just  and  fair  value.  Their  oatb  requires 
them  to  do  that,  and  mandamns  could  not  re- 
quire more.  It  may  require  them  to  assess^ 
but  tbe  assessment  Is  matter  of  Judgment,  and 
It  must  be  tbeir  own  Judgment  honestly  giv- 
en, of  conrse.  Any  other  assessment  would 
be  oorropt  and  the  remedy  for  that  nmst  be 
elsewhere;  otherwise,  mandamns  would  sim- 
ply work  an  appeal  from  the  appraisal  of 
property  made  by  tbe  assessors,  wblch  Is  not 
at  all  tbe  proper  function  of  the  writ  To 
have  all  the  pn^rty  assessed  Is  a  private 
right;  to  have  the  assessment  according  to 
law  is  a  public  right  The  ossessors  are  pub- 
lic officers,  sworn  to  a  faithful  discharge  of 
tbeir  duty.  The  Individual  has  a  right  to 
have  them  act  The  public  has  the  right 
to  their  official  acticm,  honestly  performed 
under  their  oath,  and  with  this  the  Individual 
must  be  content,  unless  the  legislature  shall 
provide  a  remedy.  The  legislature  has  al- 
ready provided  such  remedy  as  It  thought 
wise  by  Rev.  St  c.  77,  f  6,  where  Jurisdiction 
Is  conferred  upon  this  court  to  hear  and  de- 
termine all  complaints  relating  to  any  unau- 
thorized votes  to  raise  money  by  taxation,  or 
to  exempt  property  therefrom. 

&  As  to  the  l«nd  not.  assessed,  the  petltlon- 
«r  migbt  have  had  the  writ  if  tbe  court  be- 


low, in  Its  discretion,  had  seen  fit  to  award  K, 
for  the  writ  Is  a  prerogative  to  be  withheld 
or  granted  In  the  exercise  of  discretion.  It  la 
not  a  writ  of  right  Morsel!  v.  Bank,  91  V.  S. 
857,  23  L.  Ed.  436l  Xor  can  It  now  be  Issued 
to  any  effective  poipoee.  The  assessment 
moBt  bare  long  since  been  made.  To  Issue  It 
would  be  an  Idle  cwemony.  Mitchell  v. 
Boardman,  79  Me.  471,  10  AtL  452.  Tbe  peti- 
tioner la  not  anrieved  by  the  mllng  below. 
Bze^tlona  oTermled.  Fetltlao  dlaariiied. 


<W  He.  6U> 

JOHNSON  V.  SKOWHQOAN  SAY.  BANE. 

(Supreme  Judicial  Court  of  &faiue.    Jan.  11, 
1900.) 

CHATTDL  MORTaAQB— FATMBNT— DISCHAROB. 

1.  A  mortgagee  does  not  rellnaalsh  hia  lien 
on  the  mortgaged  property  by  taking  notes  oC 
a  third  party,  when  be  does  not  apply  tbe  notes 
in  parment  of  thd  mortgage  debt,  and  neither 
cancels  nor  surrenders  the  mortgage,  and  does 
not  surrender  w  Intend  to  surrender  his  securi- 
ty. 

2.  A  vendee  (the  plalntifPs  assignor)  bonght 
certain  logs,  knowing  them  to  be  mortgaged  to 
the  defendant  bank.  He  sent  his  notes,  pay- 
able to  the  order  of  his  vendor,  on  three,  six, 
and  nine  mouths,  for  more  than  was  .due  on  the 
mortgage  to  the  bank,  so  that  the  vendor  could 
not  appropriate  them  and  leave  the  mortgage 
outstanding,  and  failed.   Hie  bank  did  not  ap- 

Sly  the  notes  to  the  payment  of  ite  mortgage 
ebt  or  cancel  or  surrender  the  mortgage. 
Held,  that  it  never  onrrendered  Ito  sec)irit7, 
and  never  Intonded  to. 

(OffidaU 

Beport  from  supreme  Judicial  court,  Somer- 
set county. 

Action  by  Charles '  V.  Johnson.  asMgnee, 
against  the  Skowhegan  SaTtogs  Bank.  Oaae 
reported,  and  JudgmMt  tor  defendant 

This  was  an  action  of  trover.  In  whldi  the 
plaintiff,  as  assignee  of  E3dward  Ware,  an  in- 
solvent debtor,  sought  to  recoyer  of  the  de- 
fendant $8,930.66,  tbe  value  of  certain  pine, 
spruce,  and  cedar  logs,  and  which  he  claimed 
had  been  sold  to  aald  Ware  by  one  W.  H. 
Clark  prior  to  the  proceedings  In  lns<dvency, 
and  by  blm  mortgaged  to.  the  defendant  bank. 
The  plaintiff  claimed  (1)  that  this  mortgage 
was  paid  by  tbe  receipt  of  three  notes  given 
by  Ware  to  Clark  for  tbe  logs,  and  indorsed 
by  Clark  to  the  bank;  and  (2)  that  tbe  bank 
consented  to  the  sale  of  the  logs  by  the  mort* 
gagor,  Clark, .  and,  having  received  the  pro- 
ceeds of  the  sale,  Is  estopped  to  set  op  any 
dalni  to  them  under  Ite  mortgage,  and  that  tbe 
title  to  them  passed  to  EXlward  Ware,  and 
was  assigned  by  blm  to  tbe  plaintiff,  free  ttom 
the  lieu  of  said  mortgage. 

The  defendant  the  Skowhegan  Savings 
Bank,  claimed  title  to  the  logs  by  virtue  of  a 
mortgage  glv«n  to  it  by  said  Olark  on  the  Ist 
day  of  December,  1897.  which  mortgaige  was 
made  tosecnre  advances  to  be  made  to  tbeaald 
Olark  by  the  defendant  to  enable  him  to  carry, 
on  his  lumbering  operations  during  the  wtoter 
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of  1807  and  1898.  and  which  corered.  not  only 
the  mark  of  logs  In  dispute,  but  also  another 
mark.  Under  this  mortgage  the  sum  of  fl3,< 
100  was  advanced  the  bank  to  CJaA  tnm 
December  1,  1807.  to  Hay  10,  1888»  and  It  bM 
not  been  discharged  or  given  up. 

An  assignment  was  made  by  Ware  to  the 
plaintiff  May  25,  1898,  of  all  his  real  estate 
and  personal  pn^rty,  for  the  benefit  of  his 
creditors,  under  section  16,  c.  825,  Bt  1897. 
No  question  was  raised  as  to  the  validity  of  the 
isslgument,  or  that  the  same  was  not  ratified 
oy  the  requisite  number  of  creditors,  and  ap- 
proved by  the  judge  of  the  insolvency  court 
of  Kennebec  county.  In  which  the  petition  of 
Ware,  with  his  assignment  and  ratification  by 
the  creditors,  was  filed.  It  was  also  admitted 
that  the  logs  In  dispute  were  sold  to  Ware  by 
Olark. 

The  plaintiff  Introduced  testimony  to  show 
the  course  of  dealing  at  the  bank.— that  for  a 
period  of  eight  years,  from  1880  to  1898,  with 
the  exception  of  one  year,  the  defendant  had 
furnished  money  to  Clark  with  which  to  con- 
duct his  lumbering  operations  during  the  win- 
ter, and  In  the  spring  Ware  had  made  his 
notes,  payable  to  Clark,  for  part.  If  not  the 
whole,  of  each  winter's  cut,  and  had  sent  or 
carried  them  to  the  a^owhegan  Savings  Bank; 
and,  after  he  had  done  so,  Ware  testified  that 
the  bank  had  never  asserted  any  claim  to  the 
logs  bought  of  Clark.  The  plaintiff  also  offer- 
ed other  testimony  to  show  that  the  treasurer 
of  the  bank  did  not  claim  that  the  bank  ever 
Interfered  with  Ware's  possession  or  manu- 
facture of  the  logs  Into  lumber  at  his  mill; 
and  notes  to  the  amount  of  about  $16,000  giv- 
en by  Ware  to  Clark  for  logs,  upon  which  the 
bank  had  held  mortgages  previous  to  the  year 
In  which  the  logs  in  question  had  been,  cut, 
bad  been  discounted  at  the  First  National 
Bank,  which  occupies  the  same  banking  rooms 
as  the  savings  bank,  and  in  which  the  treas- 
urer was  also  a  director,  and  were  held  by 
that  bank  at  the  time  Ware  made  his  assign- 
ment, and  Clark's  notes  and  mortgages  had 
been  returned  to  blm.  During  all  these  years, 
as  the  treasurer  testified,  be  considered  Ware's 
notes  good,  and  that  about  the  Itt  of  May. 
1898.  only  about  three  weeks  prior  to  the  as- 
signment, he,  aa  the  director  of  the  bank,  con* 
sented  to  a  renewal  of  some  of  these  notes. 
It  also  appeared  that  such  had  been  the  course 
of  dealing  between  the  parties  every  year,  with 
the  exception  of  one,  from  1890  down  to  the 
spring  of  1898.  Clark  had  carried  on  lumber- 
ing operations,  obtaining  money  from  the  de- 
fendant bank  by  giving  mortgages  upon  the 
logs  to  be  cut  by  blm,  and  then  had  sold  the 
logs  to  Ware,  taking  his  notes  for  the  same, 
and  these  notes  bad  been  sent  or  carried  by 
Ware  to  the  bank.  The  plaintiff  then  intro- 
duced testimony  which  relates  to  the  transac- 
tion in  question,  as  follows: 

In  the  spring  of  1898,  Ware  again  bought  of 
Olark  a  large  part  of  his  cut  of  logs  for  the 
previous  winter,  and  arranged  to  give  his  notes 
for  Ihe  same,  for  ¥15,777.44,  on  three,  six,  and 


nine  months,  from  May  Ist.  the  usual  time  on 
which  logs  are  bought  by  the  mlllmrai.  thus 
giving  them  an  <4)portnnlty  to  pay  for  the  logs 
out  of  the  manufactured  lumber.  Ware  testi- 
fied that  he  went  to  Skowhegan,  previous  to 
the  time  when  these  notes  were  smt  to  tbe 
bank,  to  see  Page  In  regard  to  renewing  some 
of  the  notes  given  by  him  to  Clark  In  prevloos 
y^rs,  and  then  held  by  the  First  National 
Bank,  and  which  fell .  due  about  the  Ist  of 
May,  1898;  that  be  had  a  conversation  with 
Page  In  regard  to  renewing  the  notes,  which 
were  about  to  fall  doe;  and  that  Page  told  him 
he  might  make  the  renewals,  but  that  he  want- 
ed him  to  make  the  time  as  short  as  possible, 
as  he  had  got  to  take  the  Olark  notes  again. 
But  the  treasurer  tesUfied  that  the  conversa- 
tion took  place  at  a  later  day.  Ware  also  tes- 
tified that  he  understood  that  the  savings  bank 
held  a  mortgage  on  tbe  logs  purchased  by  him 
of  Clark  In  tbe  spring  of  1888,  and  that,  by  an 
agreement  with  Olark,  he  sent  his  notes  to  tbe 
bank,  to  take  up  the  notes  and  mortgage 
which  Clark  hid  given  it 

April  IS,  1898,  Ware  sent  Uie  three  notes 
to  the  savings  bank.  On  the  following  d^  he 
received  the  letter  from  Page,  acknowledging 
the  receipt  of  notes  for  the  Clark  logs,  and 
stating  that  tbe  writer  thoaght  tbem  to  be 
correct 

The  defendant  bank  tntrodueed  evldmce 
that  tbe  treasurer  had  no  Information  fzDm 
any  person  tiiat  he  was  expected  to  receive 
these  notes  In  payment  of  the  Chirk  notes  and 
mortgage;  that  he  intended  to  receive  them 
as  collateral;  that  he  did  not  accept  than  In 
payment  of  the  mortgage,  but  designed  to 
credit  npon  the  Olark  notes  and  mortgage  Que 
amounts  paid  by  Ware,  as  they  were  recQlred 
from  him  upon  his  notes.  These  notes  were 
not  entered  i^on  the  books  of  the  bank  ss  Its 
property. 

It  also  appeared  that  not  only  the  treasorer 
of  the  bank  was  Ignorant  of  any  such  snbstttn- 
tion,  understanding  that  by  law,  he  bad  no 
right  to  do  this,  but  that'  Olark  did  not  under- 
stand his  notes  and  mortgage  were  paid,  as 
be  made  no  claim  to  the  baiance  of  tbe  two 
to  three  thousand  dollars  In  excess  of  the 
Ware  notes  over  and  above  his  own  notes,  to 
which  he  would  have  been  entitled  If  tiie 
Ware  notes  had  paid  his  own,  but  lel^  the 
Ware  notes  In  the  bank  as  collateral  to  his 
own,  and  subsequently  took  them  into  his 
hands,  when  it  was  found  necessary  to  do 
something  In  relation  to  the  same  after  his 
own  Insolvency,  and  Qiat  Ware  well  under- 
stood what  was  ttie  bank's  arrangement  Tear 
after  year,  to  take  the  notes  given  for  logs 
mortgaged,  and  hold  them  as  collateral. 

On  the  day  of  Ware's  assignment  the  treas- 
urer requested  Ware  to  take  back  tbe  notes 
in  question,  but  Ware  refused. 

Argued  before  PETTERS,  0.  J.,  and  SOfKRT, 
HASKELL,  WISWBLL,  SAVAGB,  and  FOG- 
LER,  JJ. 

O.  F.  Johnscm,  for  plalnttfl.  &  J.  ft  I«  U. 
Walton,  for  defendant 
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HASKEILL,  J.  One  W.  H.  Clark,  be\ng 
about  to  engage  In  a  lumbering  operation, 
and  In  need  of  funds  to  carry  It  on  notll  he 
could  aell  hla  logs,  arranged  with  the  defend- 
ant hank  to  make  the  necessary  adrances, 
and  secured  the  bank  by  mortgage  npon  the 
product  of  the  operation  to  secnre  the  same^ 
made  within  six  months.  The  adTances 
amounted  to  ¥12.500^  for  m^ch  tiw  twitk 
took  Clark's  notes. 

Glark  sold  the  logs  to  Bdward  Ware,  plain- 
tiff's assignor.  Ware  made  notes  to  the  or- 
der of  dark,  and  sent  them  by  mail  to  the 
bank,  receiving  In  reply:  "Tours  of  the  ISth 
Inst,  Inclosing  notes  for  Clark  logs,  received. 
I  think  they  are  correct"  In  about  a  mouth, 
Clark  went  to  the  bank  (within  the  six 
months  named  In  the  mortgage),  and  gave 
his  note  for  a  further  advance  of  $600,  and 
Indorsed  the  Ware  notes,  amounting  to  ¥1<^- 
687.54,  In  blank,  and  left  them  with  the  bank. 
Soon  afterwards  Ware  failed,  and  the  de- 
fendant bank  «iforced  Its  mortgage  upon  the 
logs.  Ware's  assignee  sues  to  recover  their 
value,  asserting  that  the  mortgage  debt  had 
been  paid  by  the  Ware  notes. 

The  transaction  does  not  sustain  this  con- 
tention. Ware  bought  the  logs,  knowing 
them  to  be  mortgaged.  He  sent  his  notes  for 
more  than  was  due  on  the  mortgage  to  the 
bank,  payable  to  the  order  of  dark,  so  that 
Clark  could  not  appropriate  them  and  leave 
the  mortgage  outstanding.  Ware's  purpose 
was  to  have  the  proceeds  of  the  notes  ap- 
plied to  the  mortgage  debt.  He  failed  and 
Tcduntajrtly  assigned  In  less  than  forty  days 
after  be  sent  the  notes.  He  must  have 
•  known  his  own  condition,  and,  If  an  honest, 
man,  could  not  have  Intended  that  notes  due 
In  three,  six,  and  nine  mwths,  respectively, 
should  have  operated  to  discharge  the  mort- 
gage, and  turn  the  mortgage  security  from 
the  bank  to  bis  own  creditors.  That  would 
have  been  a  fraud.  Xor  could  Clark  so  have 
nnderstood  the  transaction;  for  the  notes 
amounted  to  more  than  bis  loan,  and  he  nei- 
ther received. the  balance  In  his  favor,  nor 
took  up  his  own  notes  and  procured  a  dis- 
charge of  the  mortgage.  The  substance  of 
the  transaction  was  a  sale  of  mortgaged 
logs,  the  vendee  to  pay  the  mortgage,  In 
three,  six,  and  nine  months,  when  his  notes 
for  the  pnrchase  money  should  fall  due.  until 
which  time  It  was  h<^>ed  there  wonid  be  no 
necesiUty  for  enforcing  the  mortgage.  The 
bank  never  Intended  to  surrender  its  security, 
and  never  did. 

Judgment  tor  dtf  ffiidaat. 


m  H*.  502) 

H.  H.  NEVBNS  ft  CO.  v.  BULGER  et  al. 
(Supreme  Judicial  Court  of  Maine.    Jan.  11. 
1000.)  . 

FARTNERSHIP— NOTICE  OF  DISSOLDTION— 
HVIDENCB. 

1.  Ail  the  partners  of  a  firm  which  has  had 
continuous  dealing  with  another  are  Usble  to 


him  for  goods  pordiased  of  him  upon  the  cred* 
It  of  the  firm  after  dissolution  of  it,  if  he  have 
no  notice  thereof, 

2.  In  a  suit  to  recover  merchandise  sold  to  a 
partnerships  from  which  one  partner  had  retir- 
ed, unknown  to  tlw  plalntitt,  the  publication  of 
notice  of  dissolution,  not  known  to  the  plain- 
tiff, Is  Inadmissible  m  evidence. 

8.  Postal  cards,  sisned  by  the  defendant  Srm, 
ordering  goods  of  ute  plaintiff,  are  competent 
•vlden<»  to  show  the  BsJe  of  the  goods,  and  for. 
this  purpose  are  admissible,  even  though  they 
were  not  writtra  by  aathoiitr  of  the  retiring 
partner. 

(OiBciaU 

Exceptions  from  tui^me  judicial  court; 
Hancock  county.   

Action  by  H.  H.  Nevens  ft  Oo.  against  vm- 
liam  H.  Bulger  and  Alfred  O.  Bulga.  Judg- 
ment for  plaintiff,  and  defendants  except 
Exceptions  overruled. 

This  was  aa  action  ot  assumpsit  on  ac- 
count annexed  by  plaintiff,  a  corporation  lo- 
cated at  Portland,  i^nst  defendants,  al- 
leged to  be  partners  In  trade  at  Bar  Harbor, 
as  Bulger  Bros.,  for  goods  sold  and  sblpt>ed 
to  Bulger  Bros.,  Bar  Harbor,  between  June  1 
and  June  25,  1807,  amounting  to  $484,  whicOt 
goods  were  received  by  the  defendant  Alfred 
O.  Bulger,  who  was  doing  bustness  at  Bar 
Harbor  under  the  name  of  Bulgor  Bros,  at 
that  time. 

The  def^dahts,  who  were  brothers,  fwm- 
ed  a  partnership  in  1898,  by  written  articles 
of  agreement  to  carry  on  the  business  of  a 
store  at  Bar  Harbor  under  the  name  of  Bul- 
ger Bros.,  and  carried  on  such  business  until 
April  SO;  ISOQ,  when  the  partnership  was 
dissolved  by  mutual  agreemoit  evidenced 
by  written  articles  of  dissolution;  the  pur- 
chaj^g  partner,  Alfred  O.  Bulger,  continu- 
ing to  carry  on  the  burineaa  under  the  name 
of  Bulger  Broa.  until  his  bankruptcy,  in  Oc- 
tober, 1898. 

The  plaintiff  dealt  with,  and  sold  goods  on 
credit  to,  the  defendants  during  their  part- 
nership, knew  of  the  paittershlp,  and  rdled 
upon  It 

Plaintiff  claimed  to  have  received  no  notice 
of  the  dissolution.  Hie  defendants  claimed 
otherwise.  The  question  at  Issue  was  wheth- 
Bt  the  plaintiff,  prior  to  June  1,  1897,  had  re- 
ceived notice  or  knew  of  the  dlBsoIiiti<HL 

The  defendants  offered  in  evidence  a  no- 
tice of  dissolution  of  partnership  published 
In  the  Bar  Harbor  Record  newspaper  Novem- 
ber  11,  1806.  On  the  objection  of  the  plain- 
tiff, this  notice  was  excluded. 

The  defendants  also  offered  to  show  the 
number  of  times  that  said  notice  had  been 
published,  but  this  testimony  was  excluded 
upon  the  objection  of  the  plaintiff.  It  had 
previously  appeared,  without  objection,  on 
direct  examination  of  defendants'  witnesses, 
that  a  notice  was  published.  Upon  the  of- 
fering of  the  notice,  the  court  Inquired  of 
counsel  for  defendants  whether  he  proposed 
to  show  that  the  notice,  as  published,  had 
been  brought  to  the  attention  of  the  plaintiff 
or  its  agent  prior  to  Jone  1.  1897,  and  coun 
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wA  Cor  defendant  nld  that  he  wu  not  vlll- 
ing  that  the  notice  dundd  be  admitted  on  the 
DDderstaudlng  that  he  should  bo  prove. 

It  appeared  In  eTidence  that  an  a^ent  of 
tte  plaintiff  rMted  Bar  Harbor  uid  ttte  store 
of  the  defendants,  and  remained  overnight 
at  Bar  Harbor,  once  a  week,  on  the  averase, 
from  May  to  Octobar,-^e88  frequently  from 
October  to  May.  lUs  ageit  was  the  one  who 
■old  a  considerable  part  of  the  goods  sued  for 
to  the  defendant,  and  a  part  of  whose  duty 
It  was,  also,  to  obtain  knowledge  <rf  the 
credit  and  standing  ct  the  defendant.  The 
defradants  claimed  both  that  opress  notice 
of  the  dissolution  of  partnership  was  given 
to  the  plaintiff  1^  them,  and  also  that  the 
drcumstances  would  authorise  the  jury  to 
And  that  the  plaintiff  or  Its  agent  must  have 
had  actual  knowledge  of  the  dlssidutltm  prl- 
w  to  June  1,  1897.  The  agoit  referred  to 
was  a  witness  tor  the  plalntllE,  and  was  not 
asked  whether  he  bad  seen  the  notice  in  the 
Record  newspaper;  but  he  denied  that  he 
bad,  prior  to  June  25,  1807,  rec^ved  any  no- 
tice «■  bad  any  knowledge  of  Oe  dlssolotloB 
of  partnership^ 

Ko  question  as  to  the  llablli^  ut  Alfred  O. 
BulgOT  was  raised,  and  William  H.  Bolgor 
defraided  <hi  the  ground  that  he  was  not  lia- 
ble as  a  partnor. 

The  plaintiff  offered  In  evidence,  during  its 
direct  testimony,  21  postal  cards,  all  dated  at 
Bar  Harbor,  from  October.  189G,  to  June^ 
1897,  Inclusive,  signed,  "Bulger  Brothers^'* 
and  directed  to  H  H  Nevens  &  Oo.,  Port- 
land, Me.,  ordering  various  goods,  of  which 
cards  the  following  are  examples: 

**Send  us  S  lbs.  white  whole  pepptf. 
nOO  lbs.  best  rice.       Bulger  BxotherL 
"Bu  Harbor,  June  10.  18&7." 
"Send  us  one  bbL  T.  EL.  beans. 
■3ar  Harbor,  Nov.  27, 1896. 

"Bulger  Kuthers.** 

To  the  admission  of  all  these  cards  the  de- 
fendant William  H.  Bulger  seasonably  ob- 
jected on  the  ground  that  they  were  not  ad- 
missible to  bind  him,  as  they  had  not  been 
written  or  auth<»4zed  by  him.  The  cards  were 
admitted  In  evidence  on  the  ground  that  no 
evidence  had  been  presented  by  the  defend- 
ants of  a  dissolution  of  partnership.  Evi- 
dence had  been  presented  by  the  plaintiff 
showing  a  partnmhlp  of  the  defendants, 
commencing  in  189S.  No  evidence  of  a  disso- 
lution of  partnership,  nor  any  other  evidence, 
had  been  presented  by  the  defendants  up  to 
that  point  of  the  trial.  Tlie  defradant  Wil- 
liam H.  Bulger  had  filed  an  affidavit  denying 
partnerehlp,—sald  affidavit  having  bem  filed 
at  the  previous  October  term,— and  prior  to 
the  trial  had  filed  his  pleadings  denying  part- 
ner^lp  and  his  liability  as  a  partner. 

To  the  exclusion  of  the  evidence  offered  by 
him,  and  to  the  admission  of  the  evidence 
against  his  objection,  the  defendant  William 
H.  Bulger  was  allowed  his  OEcepUons. 

Ths  bill  ot  exertions  contained  a  copy  of 


the  articles  of  the  eoiurtnenblp  and  Its  dla- 
sirtntion.  and  It  was  also  stlpnlated  that  ei- 
ther party  might  present  to  the  law  court  a 
report  of  all  the  evldmce  In  the  case^  to  be 
consfdered  as  a  part  of  the  exceptions;  but 
no  report  of  the  evidence  was  presoited. 

Aigued  before  PBTBBS,  0.  J.,  and  HAS* 
KBLL,  WISWXUU  SAVAGB,  and  FOG- 
LBB,  JJ. 

U  B.  Deasy,  for  phUnUff.  J.  A.  Peten,  Jrn 
for  defendant  William  H.  BuUier. 

HAJSKMJ^'j.  Plaintiff  was  a  corporation 
dealing  In  merchandise  In  Portland.  Defend- 
ants wwe  copartners  trading  at  Bar  Harbor 
imder  name  of  Bulger  Bhm.  fniey  dissidved 
co-partnership,  and  one  of  Ae  brothers,  con- 
tinuing flie  business  WiAier  the  firm  name, 
ordered  tiie  goo&  sned  for  In  the  firm  name 
ot  Bulgn  Bros.  The  plaintiff  gave  credit  to 
the  firm,  as  it  had  pfevloudy  beoi  In  the 
habit  <tf  doing  before  tike  dlssolutloD,  and  de- 
nied knowledge  of  It 

1.  fTbe  defendant  who  had  retired  from  the 
firm  seasonably  deided  the  partnership,  and 
insteted  that  idalnttff  knew  of  tiie  dlseolutlon. 
and  in  support  that  contention  offered  in 
evidence  a  notice  of  the  dissolution  published 
In  the  Bar  Harbor  Record  before  the  mer- 
chandise sued  for  had  been  ordmd.  Upon  ob- 
Jecti(Hi  by  the  plaintiff  the  court  inquired  of 
defendant's  counsel  whether  be  ^posed  to 
show  that  the  notice  had  been  brought  to  tbe 
attention  of  t^e  plaintiff  or  its  agent  before 
the  goods  were  ordered.  He  replied  "that  be 
was  not  willing  that  the  notice  should  be  ad- 
mitted on  the  understanding  that  he  should  ao 
prove."  Thereupon  the  notice  was  excloded. 
and  defendant  has  exception.  If  the  idalntiff 
had  no  knowledge  of  the  notice,  of  course,  Its 
admission  could  serve  no  good  purpose.  It 
be(»me  entirely  Immaterial  to  the  issue, 
whethw  in  or  out,  and  Its  »clusloa  was  not 
error. 

2.  The  i^lntiff  was  allowed  to  read  In  ewl* 
dence  21  postal  cards,  dated  after  the  dissolu- 
tion, ordering  goods  under  the  name  of  Bulgw^ 
Bros.  To  the  admission  of  these  cards,  de- 
fendant has  exertion. 

The  pleadings  are  not  made  a  part  of  tbese 
exceptions,  but  the  exceptl<ms  state  that  tho 
retirhig  partner  filed  "pleadings  denying  part- 
nership, and  his  liability  as  a  partna."  It 
was  incumbent  upon  the  plaintiff  to  prore  e 
sale  and  delivery  of  the  goods,  as  wen  ay  the 
liability  of  the  d^endant  as  a  partner.  To 
^ow  the  sale.  It  was  clearly  competent  to  pro- 
duce a  written  order  for  tbe  goods  that  vrere 
delivered,  and  for  this  purpose  the  cardft  were 
admlBEdble.  Tbe  retiring  partner  may  not 
have  authorbsed  the  writing  of  Qiete  vrd&eK, 
but  he  did  suffer  the  continuance  of  the  busi- 
ness by  hiB  brother  under  the  old  name  of 
Bulger  Bros. ;  and  to  tbe  old  customers  ot  the 
firm,  continuing  to  deal  with  It  without  knowl- 
edge of  his  retirement,  he  rasalned  UnUaw 

Bxc^tlons  overruled. 
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<U  Ha.  E12) 

BBOWN  T.  OOULD. 
(Boprtme  Judicial  Court  of  Maloaw   Jul  11* 

1900.) 

DmoLvmOT--ntBrERENCB-uoR'nuaB-aoK- 

SIDERATION. 

1.  A  preference  becomes  a  protected  tranaao 
tlon,  onder  the  insolvent  lav,  after  the  lapse  of 
foar  months. 

2.  The  insolTent  of  whom  the  plaintifl  Is  w- 
slntee,  gaTe  a  mortgage  to  secare  a  pre^- 
lating  debt,  the  mortgagor  bring  insolvent,  as 
the  mortgngee  well  knev,  tnit  the  mortage 
had  been  recorded  more  than  fonr  months  be- 
fore the  mortgagor  filed  Us  petition  to  be  ad- 
judged an  insolvent  debtor.  Held,  that  tlie 
mortgage  ia  not  Id  fraud  of  the  statnte  against 
preferences. 

3.  Neither  was  It  a  frand  under  the  six- 
months  clause  of  the  Insolvent  law,  for  it  was 
given  to  secure  a  bona  fide  Indebtedness,  and 
Sad  no  elements  ot  fraud. 

<OfBciaI.) 

Report  from  supreme  Jndldal  coar^  WaUd 

Bill  by  Fred  W.  Brown,  Jr..  acalnit  Isaac 

F.  Gonld.  Dismissed. 

BUI  In  equity,  heard  on  bill,  answ^,  and 
proofs,  to  vacate  a  mortgage  glTen  by  an 
tnaolvent  debtor. 

The  mortgage  was  made  to  the  defendant. 
May  16.  1895,  by  one  WUIUun  Oonld.  hit 
brother,  who  filed  a  petition  In  Insolvency, 
October  31,  1885.  The  plaintiff  claimed  that 
tbe  second  Inhibition  In  Bev.  St  c.  70,  9  62, 
as  amended,  applied  to  the  case;  that  the  con- 
veyance was  In  contemplation  of  Insolvency, 
and  with  a  view  to  pnt  the  property  beyond 
Che  reach  of  creditor^  and  the  defendant  had 
teasonable  cause  to  so  believe. 

Argoed  before  PBTERS.  G  J.»  and  EM£RY. 
HASKJUhU  WISWELI^  SAVAOS),  and  FOG^ 
Ii^B.  JJ. 

Joa.  wnuanuoD,  for  plaintifl.  R.  W.  Beg- 
an, for  defendant 

HASKELL,  X  One  WUllam  Gould,  on  Oc- 
tober 1,  1885.  filed  his  petition  In  insolvency. 
He  had  been  possessed  of  a  farm,  subject  to 
a  mortgage  given  by  htm  In  187ft,  upon  which 
there  was  due  about  $800  on  May  16.  1885, 
when  he  gave  a  second  mortgage  to  the  de- 
fendant to  secure  a  pre-existing  debt  of  $575, 
and  also  a  lease  of  the  farm  for  one  year,  at  a 
rental  of  Interest  on  fl.400;  "that  is,  on  the 
place,  and  pays  the  taxes  of  1885,"  reserving 
the  house  to  live  in,  and  the  right  of  keeping 
two  cows  and  two  horses. 

This  bill  is  brought  by  the  assignee  In  In- 
•olvency  of  William  against  the  mortgagee  to 
vacate  the  $675  mortgage  as  taken,  with  a 
view  to  prevent  the  property  from  coming  to 
the  plaintiff  as  assignee  In  msolvency. 

The  mortgage  was  given  to  secure  a  pre- 
existing debt,  the  mortgagor  being  insolvent 
as  the  mortgagee  well  knew,  but  the  mortgage 
had  been  recorded  more  than-  four  months  be- 
fore the  mortgagor  filed  his  petition  to  be  ad- 
judged an  insolvent  debtor,  and  therefore  was 
not  in  frand  of  the  statnte  against  jne^ 
•noes. 


It  Is  contended,  however,  that  the  m(Vtgage 
was  given  In  fraud  ot  the  six-months  clause 
of  the  Insolvent  law.  Hie  mortgage  was  a 
preference.  For  more  than  four  months  the 
creditors  slept  on  tbelr  rights,  and  allowed  It 
to  become  valid  as  such  under  the  law.  To 
bring  it  within  the  six-months  clause,  It  must 
be  something  more  than  a  preference.  It  must 
be  a  fraud.  If  It  merely  worka  a  preference, 
It  Is  not  a  fraud.  Had  It  secured  a  fictitious 
debt.  It  would  have  appeared  to  have  been  a 
preference,  but  have  been  a  frand.  It  se- 
cures an  actual  debt  and  therefore  has  no 
element  of  dlsbones^.  To  be  sure.  It  prevents 
the  property  from  coming  to  the  assignee,  but 
In  a  legal  way.  The  defendant  was  a  creditor. 
He  knew  of  the  debtor's  embarrassment,  but 
wanted  security,  and  took  It  The  creditors 
allowed  him  to  keep  It  for  more  than  four 
months,  and  now  charge  him  with  fraud  In 
doing  80.  The  evidence  does  not  sustain  the 
charge.  When  he  took  the  mortgage,  he  also 
took  a  lease  of  the  farm  for  a  year,  agreeing 
to  pay  Interest  and  taxes,  but  allowing  the 
mortgagor  to  live  there,  and  keep  two  cows 
and  two  horses.  The  purpose  doubtless  was 
to  secure  bis  mterest  and  taxes,  and  leave  the 
debtor  meantime  a  home.  The  assignee  might 
have  redeemed,  and  got  the  benefit  of  any 
value  in  tlie  farm  above  the  mortgages,  but 
cannot  avoid  them  as  fraudulent,  for  they  are 
not 

Bin  dlsmiased.  wltli  coata 


OOOKSON  V.  PABKBB. 
(Bi^sms  Jadidal  Ooiut  of  HaSas.  Jan.  I; 

1900.) 

ATTAOHHBNT^LOOS— FILING  RaTDRN— DB 
FACTO  TOWN. 

1.  A  Uoi  on  logs  aconired  by  attadiment  will 
be  lost  if  the  attacung  offlcer  falls  to  file  a 
copy  ot  his  return  thereof  in  the  office  of  the 
clerk  of  the  proper  town,  as  required  by  the 
statute. 

2.  The  reaolrement  of  section  38,  e.  81,  Bev. 
St.,  that  an  offlcer  who  cannot  Immediately  te- 
move  bulky  personal  property  attached  by  him 
mav  keep  his  attachment  good  by  filing  a  copy 
of  his  return  on  the  writ  In  the  oflQce  of  uw 
town  or  incorporated  place  where  the  property 
Lb  attached,  is  complied  with  by  filing  snch  co^ 
in  the  ofllce  of  the  clerk  of  an  acting  de  facto 
plantation  in  which  ^e  property  is  rituated; 
and  the  officer  is  neither  required  nor  allowed 
to  enter  upon  an  investigation  to  ascertain 
whether  or  not  some  technical  irregularity  may 
be  found  in  the  proceedloss  taken  for  organi»> 
ing  snch  plantation  affecting  ite  corporate  eX" 
isteace.  The  apparent  existence  of  uie  planta* 
tion  should  be  regarded  by  the  officer  as  tiie 
reaL 

(Official.) 

Report  from  Biqn«me  Judicial  court  Somer- 
set county. 

Action  by  Alfred  Cookson  against  John 
Parker  and  certain  logs.  Case  reported,  and 
Judgment  for  plaintiff  against  defendant  per- 
sonally. 

This  was  an  action  of  assumpsit,  brought  to 
eoftffce  the  plaintilE's  lien  claim  for  his  per* 
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sonal  labor  upon  \(^gB,  and  amotinttng  to  $2S. 
The  defendant  Parker  was  defaulted,  and  the 
owner  of  the  logs,  the  Southard  Manufactur- 
ing Company,  after  notice  by  publication  had 
been  proved,  appeared,  and  made  defenae  aa 
follows: 

"The  Southard  Manufacturing  Company,  a 
corporation  organized  under  the  laws  of  the 
state  of  Maine,  comes  and  defends,  when," 
etc,  "where,"  etc.,  "and  for  plea  says  that 
said  corporation  is  the  sole  owner  of  the  1<^ 
and  lumber  described  In  the  said  plalntltTs 
writ,  and  that  said  plaintiff  has  not  now,  and 
never  had,  any  lien  on  said  logs  and  lum- 
ber; and  further  says  that,  if  said  plaintiff 
ever  had  any  lien  on  said  logs  and  lumber, 
that  be  has  lost  said  lien  by  attaching  on  said 
writ  other  logs  and  lumber  than  that  upon 
which  said  plaintiff  labored,  and  not  inter- 
mingled with  the  same;  and  that  said  plain- 
tiff has  lost  said  Hen  (If  any  he  had)  because 
the  officer  who  made  said  attachment  did  not 
take  and  retain  possession  of  said  logs  and 
lumber,  nor  legally  record  said  attachment" 

The  officer's  return  on  the  writ  shows  that 
he  filed  a  copy  of  it  In  the  office  of  the  clerk 
of  the  town  of  Athens;  and  the  defendant 
log  owner,  under  the  last  clause  of  Its  brief 
statement,  claimed  upon  the  evidence  In  the 
case  that  the  officer's  return  should  have  been 
filed  in  the  office  of  the  clerk  of  the  plantation 
of  Brighton,  where  the  logs  were  fotmd.  The 
defendant  also  Interposed  various  other  de- 
fenses. 

Argued  before  PCrfOlS,  O.  J.,  and  filMERT, 
HASKKJ.T^  WISWSLL,  SAYA6B.  and  FOG- 

imt,  JJ. 

H.  Hndaoa,  for  pUUntlfl,  Jos.  F.  Holman 
and  8.  J.  ft  L.  li.  Walton,  (or  defendant 

PETERS,  C.  J.  Several  objections  are  urg- 
ed by  the  defense  against  the  maintenance  of 
this  action,  only  one  of  which  need  be  con- 
sidered. 

The  action  seeks  to  obtain  a  lien  judgment 
against  certain  logs  in  favor  of  a  laborer  who 
worked  upon  them.  The  logs,  when  attached, 
were  on  a  township  which  for  many  years,  un- 
til recently,  comprised  the  town  of  Brighton, 
In  Somerset  county,  but  which,  as  the  plaintiff 
contends,  was,  at  the  date  of  the  attachment, 
merely  an  unincorporated  place,  while  the  de- 
fense contends  it  was  at  that  time  an  incor- 
porated plantation.  The  officer  did  not  retain 
possession  of  the  logs,  but  made  a  return  of 
bis  attachment  to  the  clerk  of  the  town  of 
Athens  as  the  oldest  adjoining  town  In  the 
county.  And  such  was  the  statute  require- 
ment if  Brighton  was  at  the  time  merely  an 
unincorporated  place,  and  not  a  plantation. 
Bev.  St.  c.  81.  I  26. 

It  seems  tiiat  In  March,  1895,  the  legislature, 
on  the  petition  of  Its  bibabitants,  allowed  the 
town  to  surr^ider  Its  town  charter,  and  or- 
ganize themselves  as  a  plantation.  This  the 
inhabitants  Immediately  undertook  to  do,  the 
Tote  showing  that  tbe  votera  were  a  unit  im 


the  question.  In  April,  1806,  a  meeting  was 
duly  called,  at  which  the  new  organization 
was  effected.  In  pursuance  of  which  a  full 
board  of  plantation  officers  was  choeen,  and 
appropriations  made  for  ail  plantation  pur- 
poses. Since  then  the  plantation  has  held  Its 
regular  annual  meeting  In  the  spring  of  the 
year,  and  In  the  fall,  as  public  returns  show, 
haa  voted  In  all  federal,  state,  congressional, 
and  county  elections.  The  plantation  appears 
to  have  been  recognized  as  such  in  all  affairs 
Incident  to  such  an  Incorporation.  The  plain- 
tiff contends,  however,  that  the  proceedings 
attendant  upon  the  formation  of  the  plantation 
are  defective  In  two  particulars.  One  defect  Is 
that  no  return  of  the  proceedings  of  Incorpora- 
tion was  ever  made  to  the  secretary  of  state 
as  by  statute  required.  It  seems  that  such  a 
return  was  In  fact  made  on  April  18,  1895,  and 
an  official  certificate  of  the  fact  was  produced 
before  us  at  the  argument,  but  was  not  In  evi- 
dence at  the  trial  when  the  case  was  reported. 
This  objection  could  easily  be  obviated,  if 
necessary,  by  allowing  ihe  certified  proceed- 
ings to  be  made  a  part  of  the  case  by  amend- 
ment The  other  alleged  defect  is  that  the 
moderator  of  the  first  meeting  of  the  InhalMt- 
ants  called  together  to  organize  the  plantation 
was  sworn  by  a  Justice  of  the  peace,  Instead 
of  by  the  person  who  presided  at  the  meet- 
ing when  the  moderator  was  diosen;  the  lat- 
ter course  being  prescribed  by  Rev.  St  c.  3,  I 
73. 

But  the  substance  of  the  statute  requirement 
was  preserved  If  the  form  was  not,  the  result 
being  only  an  Irregularity  perhaps.  In  pror- 
ing  the  organization  of  munidpal  corpora- 
tions, the  presumption  of  regularity  and  com- 
pleteness Is  not  without  much  weight  Prcsv- 
tisB  V.  Davis.  83  Me.  364,  22  Ati.  246.  Mr. 
Dillon  says  the  existence  of  a  municipality 
may  sometimes  be  presumed.  Dill.  Man.  Corp. 
I  38.  At  an  events,  this  plantation  was  sore- 
ly a  municipality  In  fact,  a  de  facto  corpora- 
tion, and  this  rendered  it  unnecessary,  and 
even  Improper,  for  the  officer  to  question  tbe 
apparent  fact,  and  to  take  upon  himself  the 
responsibility  of  investigating  and  deciding  the 
question.  It  could  not  possibly  be  pretended 
that  an  officer  would  be  under  obligation  to  do 
so.  He  would  be  Justified  in  regarding  the 
appearances  of  the  thing  as  the  thing  Itself. 
"So  things  seem  right,  no  matter  what  thegr 
are."  Is  a  sentiment  applicable  here. 

The  plaintiff  may  have  Judgment  agahut 
the  person,  but  not  against  the  property. 

Judgment  accordlivly. 


(93  Me.  4fi(> 

PROVOST  et  al  T.  PIOQB  et  at 
(Supreme  Judicial  Court  of  Maine.  Jan.  8. 

1900.) 

TRU8TBB  FROCIBS-AFPEAI^BXBICPTXOm— 

NBCaSSARIES. 

1.  Under  the  statutes  of  this  state  relative 
to  trustee  process,  a  principal  defendant  Is  es- 
topped, in  a  subsequent  suit  brought  by  him 
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msainat  the  trastee,  hj  the  prerioDi  judgment 
against  the  truBtee,  followed  by  a  delivery  or 

eymeot  by  him  of  the  goods,  effecta,  and  cred- 
for  which  he  was  charged,  Sneh  a  d^end- 
ant  therefore  taa«  a  legal  inteieat  in  the  adjudi- 
cation of  the  tnutee'B  liability,  and  may  appeal 
from  snch  an  adjudication  in  a  lower  court  to 
tlie  appellate  court.  Held,  that  the  defendant's 
Appeal  carries  the  whole  case  to  the  appellate 
court 

2.  What  is  included  under  the  term  '*neces- 
aarles"  in  the  statute  relative  to  exemption 
from  trustee  process  cannot  be  determined  by 
sny  arbitrary  and  Inflexible  rale.  It  depends 
upon  the  drcumstances  of  each  case.  The  term 
is  a  relative  one,  and  what  would  be  classed 
among  necMsaries  under  the  clrcnmstances  of 
one  case  would  not  be  in  another. 

3.  A  sevring  machine  is  not  a  necessary  artl- 
<Je  under  any  and  all  drcumstances.  It  might 
be  such  under  some  drcumstances.  The  state- 
in«it  fn  a  bill  of  exceptions  that  the  machine 
was  bought  by  the  defendant  **A>r  her  own  per- 
sonal use  in  the  manafiwtnre  of  her  own  doth- 
ing"  is  not  Bufflcient  to  show  that  the  macUiie 
was  necessary  for  her. 

(Official.) 

Exceptions  frcHD  snpreme  jwHdal  court, 
Androscoggin  county. 

Actioo  by  Eaaebe  Provost  and  others  against 
Mdlna  Picbe  and  trustee.  To  the  rulings, 
plaintiffs  ocept   Bxceptlons  0T«xniled. 

This  waa  an  actlcm  of  assnmpilt,  tomght  be- 
fore the  Aabnm  nranldpal  court  to  recover 
4Hie  InBtallment  of  910  upon  a  nonnefotlable 
note  given  bj  the  defendant  to  the  plalntlflb 
for  fhe  purchase  of  a  sewing  machine,  and 
waa  there  tsled.  and  appealed  to  tiUs  court, 
alttlng  at  niat  prlua,  by  the  prlndpal  defend- 
ant; and  a  default  waa  there  ent^ed  for  flO 
damages^  with  Intereat  firom  date  of  the  writ 

In  the  coort  below,  the  tnurtee  filed  a  dla> 
cloente  tiiat;  at  the  aorrtce  of  tiie  vAt  upon  It, 
tbe  sum  of  118.37  waa  due  th»  principal  de- 
fendant fof  bet  peraonal  labor  jierf wined  wiUi- 
tn  to  days  of  auch  aervice,  and  upon  that  dls- 
doaure  the  court  b^w  cbaiged  the  tnstoe 
for  ^t'Bum.  In  ttila  court  the  defendant  in- 
alated  iqMm  ttie  right  to  have  the  question 
of  tmatee'a  llablBty  dedded  anew,  and 
tbe  plaintiff  cwtMaded  that  the  defendant  haa' 
no  audi  x^t,  tnaanmrti  aa  hla  Kfupeal  of  U» 
action  doea  not  affect  tbe  Judgment  of  tbe 
court  below  diarglng  the  trustee;  bat  tbe 
ooort  ruled  olherwlB^  and  allowed  the  de- 
fendant to  hare  a  bearing  anew  upon  fhe 
HabtUty  of  the  troatee  to  be  charged. 

It  ^vpeared  that  tte  eult  waa  brouCht  tot  an 
taataOinait  due  upon  a  note  for  a  aewing 
maddne  aold  by  tbe  plalntUEi  to  tiie  defuid- 
■nt  for  ber  own  personal  uae  In  the  manufiae- 
tnre  of  her  own  clothing.  The  court  ruled 
that  tbe  trustee  waa  not  liable  to  be  charged, 
tmleaa  aueb  dabn  be  cwaldered  fw  neceaaa- 
riea;  and  tbe  court  ruled  that  It  la  not,  and 
BO  ord«ed  tbe  tnurtee  dtecharged,  iriUi  costs. 
To  botli  of  theae  raUnga— aa  to  r^earing  vpon 
the  tnntee  ffladosur^  and  aa  to  vAetber  tibe 
plalntUTa  dalm  be  for  necesaarle^tbe  plaln- 
tSBt  excepted. 

Argued  befwe  PBTBRS,  a  J.,  and  WI8- 
8TROUT,  BAYAOl^  and  FOGLBB, 

XI. 


H.  W.  Oakea,  J.  A  PuMfer,  and  V.  E.  Lod- 
den,  for  plalntUb.  D.  J.  UcGilUcuddy  and  F. 
A.  Moray,  for  defendant 

WISWEIJ^  J.  Thla  la  an  action  of  aa- 
Bomptft  to  recover  one  InstaUmemt  due'i^on 
a  nonnegotiable  note  given  by  the  defendant 
to  tbe  plalntlffa  for  tbe  purchaae  of  a  aewing 
maddne.  The  ault  was  conunenoed  In  the 
Auburn  municipal  court  and,  tbe  exceptions 
state,  "waa  there  tried,  and  appealed  to  tbiM 
eonrt  by  tiie  prlndpal-  defoidant'* 

In  the  lower  court  ttie  alleged  tmstae  filed 
a  dlaclosore  ahowliv  that  at  the  time  of  the 
auTlce  of  the  writ  upon  bbn,  time  waa  due 
turn  him  to  the  iirlndpal  defendant  tiie  anm 
et  $18.87  aa  wagea  for  ber  personal  labor 
perfinmed  wItUn  80  days  next  before  anch 
service.  In  that  court  the  trustee  waa  ad- 
Ju^^ed  trustee,  and  diarged  for  tiie  above 
amount 

In  thte  court  at  nlal  prina,  where  the  eaae 
waa  fakoi  by  the  defendant  on  appeal,  ahe 
waa  defaulted  by  omaent  tor  the  anm  of  f  10, 
and  tiie  alleged  trustee  waa  dladiarged  for 
the  reaaon  tiiat  the  amount  due  from  tiie  trua- 
tee  to  the  principal  defendant  waa  due  ber  aa 
wi^ea  for  ber  p«aonal  labor  for  a  time  not 
excee^ng  one  month  next  preceding  the  aerv- 
ice of  the  xKOcen,  and  becauae  the  aolt  waa 
not  to  recover  for  neoesaariea  fnmlabed  her. 
Two  queations  are  ralaed  by  tbe  plalntiffa* 
exceptlona  relative  to  the  UabtUty  of  the  trua> 
tee. 

I.  It  la  dahned  on  tbe  part  of  the  plataitlffa 
that  the  adjtidlcatioo  of  the  lower  court  cliax^ 
glng  the  trustee  waa  not  vacated  by  the  de- 
fendmf  a  appeal;  that  tber^ore,  tbe  question 
was  not  opened  for  a  rehearing  and  dedahm 
bi  tbe  appdlato  court  and  that  In  fact  a  prbt 

'  dpal  dtfendant  baa  no  audi  legal  Intereat  In 
tbe  a^ndlcatlon  of  the  qneation  whether  tin 
alleged  trustee  abonld  be  chained  w  not  aa  to 
give  htan  a  right  of  appeal;  that  be  cannot  be 
aggrieved  by  any  adjndlcatltm  of  thla  qnea- 
tion. 

In  aupport  of  this  porititm  varioua  eaaea  are 
!  dted  by  the  plaintiffs*  counid,  some  <tf  whteb 
go  folly  to  the  eztoit  dalmed  by  blm.  For 
Instaneeb  In  EeUogg  v.  Walte,  M  Maaa.  501, 
this  la  said  hi  the  opinion  of  tiie  court:  *^ie 
defendant  In  a  truatee  proceaa  has  no  Iqial 
Intereat  In  ttie  question  wheUiOT  ttie  trustee 
shall  be  diarged  or  dlachaxged:  It  doea  not 
bind  htm  In  any  aubaequent  ault  aa  an  adjudl- 
eatiim  dtiiec  of  tbe  fact  or  the  amount  of 
I  tbe  Indebtedness  of  the  trustee  to  hlnL  Nor  Is 
the  pudency  of  the  trustee  process  any  de- 
fmee  to  a  ault  by  tiie  defendant  therdn 
agatnat  tbe  truatee.*' 

fnila  Is  not  the  Uiw  in  this  atate^  undn  our 
statutea  relating  to  truatee  prooesa.  leader  our 
statutea  a  principal  defendant  haa  a  legal 
Intereat  In  the  adjudication  of  the  alleged 
tmatee'a  liability  to  be  diarged,  and,  bi  a 
subsequent  suit  brought  by  sneh  defendant 
be  la  estopped  by  the  previous  Judgment  fol- 
lowed 1^  a  ddivery  or  payment  by  the  trua- 
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itm  ot  the  goods,  effects,  and  credits  for  whicb 
be  was  charged. 

By  Rev.  St.  c  86,  |  80,  ft  Is  provided  that 
the  answers  and  statements  vwom  to  by  a 
trustee  shall  be  deemed  true,  in  deciding  bow 
far  be  Is  chargeable,  nntU  the  contrary  Is 
proved,  "bat  the  plaintiff,  d^ndant  and  trus- 
tee may  allege  and  prove  any  fiwtB  material 
In  deciding  that  question." 

Various  sectltms  of  the  diapter  of  the  Re- 
vised Statutes  relating  to  trdstee  process  pro- 
vide for  the  proceedings  when  two  cases  are 
pending  at  the  same  time,  one  against  a  de- 
fendant and  trustee,  Uid  the  other  where  the 
defendant  therein  Is  plaintiff  In  a  suit  dtareetly 
against  tbe  trnstee,  which  need  not  be  here 
partlcnlariy  referred  to.  Bat  that  a  principal 
defendant  has  a  legal  Interest  In  the  adjndl- 
catlon  npon  the  question  of  liability  of  a  per- 
son summoned  as  his  trustee  Is  conclusively 
diown  by  section  76  of  that  chapter,  which 
Is  as  foDows:  "The  judgment  against  any 
person  as  trnstee  discharges  him  from  all  de- 
mands by  the  principal  defendant,  or  bis  ex- 
ecntors  or  administrators,  for  all  goods,  ef- 
fects and  credits,  paid,  delivered  or  accounted 
for  by  the  trustee  thereon;  and  if  he  is  after^ 
wards  sued  for  tbe  same  by  the  defendant,  or 
bis  executors  or  administrators,  such  Judg^ 
ments,  and  disposal  of  the  goods,  effects  and 
credits  as  above  stated,  being  proved,  shall  be 
a  bar  to  the  action  for  fiie  amonnt  so  paid  or 
deUvered  by  him." 

In  a  case  of  this  Und,  where  there  is  no 
claimant  for  tbe  funds  in  tbe  trottee's  posses- 
sion, and  no  controversy  as  to  the  amount  due, 
and  where  the  only  question  Is  whether  or 
not  the  funds  to  the  trustee's  hands  are  ex- 
empted from  attachment  by  this  process,  be- 
cause of  tbe  provision  of  the  statute  that  an 
amount  due  tbe  principal  defendant  as  wages 
top  bis  personal  labor  performed  within  one 
month  next  befwe  the  service  of  tbe  proceaa, 
except  where  tbe  suit  Is  tor  necessaries,  can- 
not be  thus  attached,  the  principal  defendant 
Is  tbe  only  one,  except  the  plaintiff,  who  bas 
any  real  interest  in  tbe  determination  of  the 
qnestloa 

It  would  be  an  anomaly  If  a  person  thus  hi- 
terested  could  not  appeal  from  an  adjudica- 
tion charging  the  trustee,  because  be  Is  not 
aggrieved  by  such  adjudication,  whra,  by 
force  of  tbe  statute  above  z^ernd  to,  be  Is 
estopped  by  such  Judgment  to  claim  tbe  fonds 
In  the  trustee's  hands. 

We  have  no  doubt  that,  under  the  drcum- 
stances  of  this  case,  the  principal  defendant 
had  tbe  right  of  appeal,  and  that  her  appeal 
carried  the  whole  case  to  the  appellate  court 

2.  The  ruling  of  the  court  at  nisi  prlus.  dis- 
charging tbe  tmetee,  was  unquestionably 
right  unless  the  suit  was  for  necessaries  fur- 
nished her.  The  exceptions  say  '*tbat  tbe  salt 
Is  brought  for  an  Installment  due  upon  a  note 
for  a  sewing  machine,  sold  by  the  plaintiffs  to 
the  defendant  for  her  own  personal  use  In  the 
mannfecture  of  ber  own  dotblng."  What  ere 
necessaries  under  this  statute  cannot  be  de- 


termined by  any  arbitrary  and  Inflexible  role. 
It  depends  upon  tbe  circumstances  of  each 
case.  The  term  Is  a  relative  one.  and  what 
would  be  classed  among  necessaries  under  tbe 
circumstances  of  one  case  would  not  be  la 
anotber. 

It  certainly  cannot  be  said  that  a  sewbiff 
machine  Is  a  necessary  article  under  any  and 
all  circumstances.  At  most  It  might  be  nec- 
essary under  some  circumstances.  Here  we 
only  know  that  the  machine  was  bought 
the  defendant  "for  her  own  personal  use  In 
the  manufacture  of  her  own  clothing."  We 
do  not  regard  this  as  sufficient  to  show  that 
the  machine  was  neceasary  for  her.  So  far 
as  we  can  tell,  it  mi^  have  been  oitlrely  un- 
necessary, and  the  contract  of  purchase  a 
most  Improvident  one  for  the  defmdant  to 
make.  The  trustee,  tbereforei  was  properiy 
discharged. 

Exceptions  overruled. 

0t  Mo.  <a) 

CONLBT  T.  WASHINGTON  GASUAI/TT 
INS.  CO. 

(Biqireme  Jodldal  Conrt  of  Ualne.  Jan.  4, 
1900.) 

mSITRAHCB-ACOIDBMT  AMD  8I0KNBSS— DUB8 
—PATUBNT— WAIVER. 

In  an  action  by  tbe  administrator  of  the 
insured  against  an  accident  insurance  company, 
upon  a  certificate  whicb  provided  for  the  pay- 
ment to  the  Inaared,  subject  to  many  conditions 
and  qoallficatlona,  of  the  *am  of  $10  a  week 
for  each  week's  disability  caused  by  accident 
or  disease,  and  seeking  to  recover  tbe  stipu- 
lated snm  per  week  from  the  beginning  of  the 
dtsabllitT  to. the  death,  held,  that  the  objections 
made  by  the  defendant  to  the  maintenance  of 
the  action,  based  in  part  upon  nonpayment  of 
dues,  cannot  be  sustained.  It  appeanng,  among 
other  things,  that  there  was  a  waiver,  hot  that 
the  plaintiff  has  proved  oaij  a  total  diaaUUt^ 
of  the  insured,  within  the  terms  of  the  certifi- 
cate, for  a  period  of  three  weeks  prior  to  his 
death. 
(OffleUL) 

Report  tarn  siQiertor  conrt  Oimbn'Iasd 

county. 

Action  by  Henry  J.  Conley  against  ttie 
Washington  Casualty  Insurance  Company. 
Heard  on  report  and  Judgment  for  plaintiff. 

This  was  an  action  on  a  policy  of  insurance 
against  acddent  and  disease,  issued  June  24, 
1S86,  by  the  defendant  company  to  John  H. 
Flaherty,  of  Portland,  to  recover  a  balance  of 
$170.  for  sick  benefits  Claimed  by  his  adminis- 
trates to  be  due  from  June  18.  1805,  to  and 
Induding  November  28.  1896.  the  date  of  said 
Flaherty's  death,— |aO  per  week  for  28  weeks, 
lem  $60,  which  have  been  paid. 

It  appeared  that  In  April,  1804,  said  Flaher- 
ty took  out  a  policy  in  defendant  company, 
and  June  21,  1805,  the  policy  was  exchanged 
for  the  policy  npon  which  tbe  suit  was 
Inxtught 

June  10,  1805,  before  the  change  of  policies, 
said  Flaherty  paid  bis  premiums,  being  then 
In  arrears,  up  to  May  27tb  preceding,  which 
was  tbe  last  payment  made  on  tbe  pt^er- 
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June  18,  188B,  sttld  Flaliertar  wu  takoi  8l<!k. 

Betee  the  payment  oi  Imw  10th  the  pre- 
ratums  were  paid  ap  onlr  to  Hay  18th,  betng 
more  than  two  weeks,  and  nearly  four  weeks, 
ta  anrean;  but  by  tiie  payment  of  JTnne  10th, 
being  for  two  weeks,  the  premftims  wm  paid 
vp  to  Hay  27tb,  leaving  two  weeks  then  In 
amars  and  mipaid,  from  May  27th  to  June 
10th.  On  Jnne  18th,  while  said  premiums 
were  more  than  two  weeks  In  arrears,  not 
bavlng  bem  paid  vp  In  foil  on  June  lOtb,  and 
within  one  week  after  any  payment  of  pre* 
mhutts  was  made,  said  Flaherty  was  taken 
alck. 

The  old'pcilG7  was  In  force  and  be  was 
akk  'on  the  24th  of  June,  when  this  new  policy 
was  Issued,  and  died  on  the  28th  ct  November, 
1896,  from  the  sickness  thi^  he  then  had. 
Then  was  no  mon^  paid  for  sick  benefits 
until  after  the  lOtti  of  Norember,  1886^  viz. 
flO  Nffvember  12tb,  $10  November  19th,  |10 
Noranbor  26th,  f20  In  December,  and  again 
In  December,  1895. 

The  {(lowing  terms  and  conditions  are  on 
the  ba^  of  the  polity: 

"Sea  3.  An  dues  are  payable  on  Monday  of 
eadi  week,  In  advance,  and  no  benefit  will 
be  mid  for  death  or  dlssbfllty  occurring  while 
aald  dues  ronaln  more  than  two  weeks  In  ar* 
nar%  or  for  death  or  dlaabUlty  occurring 
wUbhi  'one  week  after  said  arrears  shall  be 
paid  up  In  full,  and.  If  ttie  dues  are  not  paid 
-wItUn  thirty  days  after  due,  this  certllkate 
•baU  be  null  and  void.** 

"aee.  8l  The  member  agrees  that.  If  dls* 
abled  by  riekness  or  acddeot, .  be  must  fill 
ont,  or  cause  to  be  filled  out;  tiie  blanks  fur- 
nished hj  said  company,  and  Immediately  for- 
ward the  same  to  said  company;  and  he  for- 
llier  agrees  that  he  or  his  representatives 
must  give  proper  notice  to  said  company  of 
any  disability,  and.  If  not  given  withtn  ten 
days  from  date  of  disablement,  he  will  for* 
fdt  any  benefit  until  said  notice  Is  given; 
and,  vnlos  said  notice  Is  given  within  sixty 
days  from  date  of  said  disablement,  he  will 
not  be  entitled  to  any  benefit  for  such  dis- 
ability." 

The  various  contenttoiw  of  the  parties  are 
atated  In  ttie  <^Inloa 

Alined  before  PETBgtfl,  G.  J.,  and  XOCERT, 
HASKELL,  WISWBJLL,  STKOUT,  and  SAV- 
AGE. JJ. 

D.  A  Meaher,  for  plaintiff.  M.  P.  Frank 
and  P.  J.  lArrabee,  tot  defendant 

WISWBLIi,  J.  Tbe  i^nturs  Intestate  was 
the  holder  of  a  certificate  Issued  by  the  de- 
fendant corporation  under  date  of  June  24, 
189S,  wbldi  provided  for  the  payment  to  bim, 
snl^ect  to  many  cradltlons  and  qmllficatlons, 
of  the  sum  of  $10  a  week  tor  each  week's  dis- 
ability caused  by  accident  or  disease. 

He  had  been  the  holder  of  another  certlfl* 
Gate,  since  April,  1894,  issued  by  the  same 
company,  which  upon  Jnne  24.  1896,  was 
sorraidered,  and  the  new  one  of  that  date 


taken  In  exchange.  The  later  certificate  was 
Iq  some  respects  more  beneficial  to  the  com- 
pany than  the  first  one. 

On  June  18,  1886,  the  deceased  suflfered  a 
hemorrhage  of  Uta  lungs,  and  shortly  after 
gave  notice  of  his  dlsablU^  and  Its  cause  to 
the  company,  upon  <me  of  Its  blanks  fnmldi- 
ed  for  the  purpose.  This  notice  was  received 
by  the  company  on  June  26tli. 

He  seems  to  have  fnmldied  evidence,  sat' 
isfactory  to  the  craapany,  of  a  disability 
which  continued  until  July  81,  1886,  because 
for  that  period  of  time  the  company  has  since 
paid  the  weekly  bm^t 

The  deceased  died  on  November  28,  1886. 
In  this  action  his  administrator  seeks  to  re- 
cover the  stipulated  sum  per  week  frmn  Jn^ 
31,  1806,  to  the  time  of  his  deatii.  The  case 
comes  to  the  law  court  upon  r^rt  Various 
objections  are  urged  by  the  defendant  to  tbe 
malntenaace  of  the  suit 

According  to  tbe  strict  terms  of  Ute  certlfl- 
cate  upon  which  the  suit  is  brought,  the 
plalntUTs  Intestate  was  not  entitled  to  the 
we^dy  benefit  prodded  thtfeln,  because  dis- 
ability caused  accident  or  disease  within 
30  days  of  the  date  of  the  certlflcate  was  ex- 
cluded from  Its  pxbvlalon.  But  we  do  not  re- 
gard the  certlflcate  Issued  June  24th  as  a 
new  contract,  but  rathw  as  evidence  c£  a 
modification  of  the  contract  which  had  been 
In  force  dnce  April,  1894. 

The  deceased  had  not  strictly  compiled 
with  a  condltlwi  of  the  ecmtract  to  pay  dues 
weekly  In  advance.  Tbe  dues  that  were  pay- 
able May  27.  1896,  on  the  first  certificate, 
were  paid  June  10th,  and  none  were  attae- 
wards  paid.  One  of  the  provMons  of  tbe 
certificate  provided  that  **no  boaeflt  will  be 
paid  tor  death  or  disability  accruing  while 
said  dues  remain  more  than  two  weeks  ovei^ 
due.'*  But  we  think  that  the  failure  of  the 
deceased  to  comply  with  this  condition  may 
falriy  be  Inferred  to  have  been  waived  by 
the  company  by  the  Issuance  of  the  new  cer- 
tificate of  June  24th,  especially.  In  view  of 
the  fact  ttAt  tbe  company  must  have  consid- 
ered the  condition  waived  when  It  paid  tbe 
stipulated  sum  up  to  July  81, 1896. 

We  do  not  think  that  tbe  contract  cratem- 
plated  the  payment  of  dues  durli^  a  period 
of  dlsabUlty;  but,  ev«i  If  It  were  otherwise, 
the  company  had  In  Its  hands  mon^  due  tiie 
deceased  from  which  It  might  have  deducted 
the  amount  of  his  weekly  dnes. 

It  Is  further  ui^ed  that  there  was  a  All- 
ure upon  the  part  of  the  deceased  to  comply 
with  the  condition  relative  to  giving  notice  of 
disability,  but  between  the  18th  and  3eth 
days  of  June  be  gave  notice  to  the  company 
of  hiB  disability  upon  one  of  the  blanks  tut- 
nlshed  by  the  company.  So  long  as  that  dis- 
ability continued  from  the  same  cause,  we 
do  not  understand  that  tbe  ecmtract  required 
further  notice. 

As  to  the  remalnli^  objection,  there  Is 
more  dlfitenlty.  The  certificate  contains  flie 
following  provision:  "Buefits  shall  be.  iiUd 
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only  for  nicfa  time  as  the  Insured  Is  confined 
to  tiie  taonse,  or  totally  disabled  and  under 
the  care  of  a  physician,  and  Incapacitated 
Ibereby  from  following  some  legitimate  bnri- 
nesB  tx  occupation.''  ^le  evidence  In  the 
caae  does  not  show  that  after  July  Slst,  and 
up  to  within  a  short  time  bef  (H>e  bis  death, 
the  deceased  was  confined  to  the  house,  or 
totally  disabled,  tx  under  the  care  of  a  phy- 
sician, or  Incapacitated  thereby  from  follow- 
ing business  or  occupation. 

We  think  that  the  evidence  does  show 
that  the  deceased,  from  the  time  of  his  first 
sickness  until  his  death,  suffered  from  the 
same  disease,  although  the  extent  of  his  dis- 
ability ts  not  shown,  and  that  from  the  time 
that  be  called  upon  a  physician,  who  testified 
in  the  case,  he  was  totally  disabled,  within 
the  meaning  of  &e  contract  This  length  of 
time  Is  somewhat  indefinite.  The  physldan 
sayi  in  his  testimony  that  It  was  three  or 
foor  weeks  before  his  death.  For  that  time 
tie  was  entitled  to  receive  the  sum  meo- 
tltmed,  and  his  administrator  recover  It 
In  this  action. 

Judgment  for  plaintiff  for  fSO. 

(tt  H*.  «U) 

SOLOMAN  V.  AMERICAN  MBBGAMTHiB 

.  EXCHANGE. 
(Bvpreme  Jndldal  Oonrt  of  Maine.  Jan.  % 

1900.)  , 
IJBBIf-EVIDBNCB. 

In  an  action  of  libel,  wherein  the  alleged 
libel  conslated  of  a  printed  advertisement  of 
lodgments  for  sale,  posted  by  the  defendant 
In  a  public  place,  it  ia  not  competent  for  a  wit- 
ness called  by  the  plaintiff  to  sive  lUs  opinion, 
in  reply  to  a  question  by  plaintiff's  counsel  call- 
ing for  It,  as  to  the  purpose  of  the  defendant 
in  posting  the  advertisement. 
(Official.) 

Exertions  ^m  supreme  Judicial  court, 
Penobscot  county. 

Action  by  Lewis  Soloman  against  the  Amer- 
ican Mercantile  Exchange.  Verdict  for  plain- 
tiff, and  defendant  excepts,  and  moves  for  a 
new  trial.  Exceptions  sustained. 

This  was  an  action  on  the  caae  for  llbeL 
The  alleged  libel  consisted  in  the  pabUattton 
of  a  statement,  in  the  tona  at  a  poster,  adver- 
tising for  sale  certahi  Judgments  against  varl- 
cos  individuals  therein .  named,— among  oth- 
ers, the  plaintiff. 

The  defendant  contended  that  the  language 
complained  of  was  not  libelous,  that  it  was 
true,  that  the  Judgment  against  the  plaintiff 
was  In  force  at  the  time  of  the  alleged  publi- 
cation, that  the  defendant  had  no  knowledge 
of  any  payment  upon  said  Judgment  at  the 
time  of  the  publication,  and  that  said  Judg- 
'ment  irai  advertised  for  sale  by  authority  of 
the  owner,  and  was  in  good  fUtb  for  sale. 
The  fact  of  the  pnbllcatkMi  was  not  contro- 
verted. 

The  Jury  rendered  a  verdict  of  $491.63  In 
favor  of  the  plalntUL  The  defendant  bad  ex- 
ceptloDS  to  the  admission  of  certain  testimony, 


to  certain  portions  of  the  charge  to  the  Jury, 
and  also  to  the  refusal  of  the  presiding  Justice 
to  give  certain  requested  InstructioDS  to  the 
Jury. 

A  full  report  ot  the  exceptions  becomes  mi- 
necessary,  as  the  law  conrt  granted  a  new 
trial  for  a  single  cause. 

Argued  before  PETERS,  G.  J.,  and  BMEBT, 
WISWELL,  SAVAQE,  and  FOGLEB^  JJ. 

H.  3.  Chapman,  G.  H.  Worster,  and  L.  C. 
Steams,  for  plaintiff.  J.  B.  Mason  and  H.  W. 
Oakes,  for  defendant 

WISWI^  J.  Action  of  llbeL  The  de- 
fendant, against  whom  a  verdict  was  rendered, 
alleges  various  exceptions.  It  will  be  necee- 
sary  to  consider  tmly  one  of  these,  because  we 
are  forced  to  the  oonclusdon  that  the  ruling 
therein  complained  of  was  erroneoua 

The  alleged  libel  consisted  of  a  printed  ad- 
vertisement, published  by  the  defendant,  of 
Judgments  for  sale,  as  follows: 
"BsUbllshed  1S84.  IncorponteO. 
"American  Mercantile  Exdiang& 

"16  Broad  Street;  Bangor,  Maine. 

"Accounts  tot  Sale. 

"The  following  Judgments  on  accounts  are 
for  sale  at  our  office.  A  liberal  redoctkm 
made  off  face  value.  Full  Information  cbew- 
fully  given.  Correspondence  solicited.  Apply 
or  write  to  above  address."  Then  follows  a 
list  of  the  Judgments  advertised.  Included  In 
which  is  the  following  Item  relative  to  the 
plaintiff:  "Soloman,  Lewis,  peddler,  23  Boyd 
St.  Bangor,  Judgment  on  account  dry-goods 
merchants,  ^.27."  The  Judgment  against 
the  plaintiff  had  been  satisfied  prior  to  tiie 
publication  of  the  alleged  llbd. 

Two  witnesses,  called  by  the  plaintiff,  were 
each  asked  this  question:  "What  is  It  [the  al- 
leged libel]  posted  for?"  One  answered:  "It 
is  posted  for  to  spoil  the  character  of  men 
that  do  not  pay  their  bills."  The  answer  of 
the  other  was:  "To  notify  creditors  for  to  be 
careful  for  those  people." 

In  the  opinion  ot  the  court,  this  question 
was  Improper,  and  should  have  been  exdnded. 
It  called  for  the  opinion  of  witnesses  npon  a 
subject-matter  as  to  which  opinltms  are  not 
competent  It  was  not  within  any  of  the 
many  exceptions  to  the  general  role  that  a 
wltuess  must  confine  himself  to  a  statemmt 
of  facts,  and  cannot  give  his  opinion  uffon 
questions  Involved. 

There  has  been  oonalderable  conflict  of  au- 
thorities as  to  whether  an  exception  to  this 
general  rule  should  or  should  not  be  made,  to 
the  extent  of  allowing  witnesses  In  actions  of 
libel  and  dander  to  give  their  opinion  as  to 
whom  the  IIImIous  or  slanderous  language  was 
Intended  to  apply,  and,  although  quite  a  num- 
ber of  casa  have  held  that  this  kind  of  erl- 
dence  la  admissible,  our  court  in  White  t. 
Sayward,  83  Me.  SSZ,  follovrhig  the  authority 
of  Van  Vecbten  v.  Hopkins,  6  Johns.  211,  and 
Gibson  V.  Williams,  4  Wend.  820,  decided  Ibat 
even  this  was  not  permlasllde. 
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There  has  also  been  considerable  difference 
of  opinion  u  to  whether  or  not  a  witnen 
should  be  allowed  to  gin  his  understanding 
of  vtOLt  the  defendant  meant  by  the  langoage 
used,  either  written  or  spoken.  Bat  we  think 
that  the  better  role  Is  that  where  the  whole 
language  Is  capable  (tf  being  fnlly  stated  to 
the  Jnry,  and  where  tht)  speaker's  or  writer's 
meaning  ts  conreyed  in  direct  terms,  and  not 
by  Incomplete  expressions,  nor  by  signs,  ges- 
tnres,  pictures,  or  the  like,  It  Is  not  competent 
for  a  witness  to  give  his  oplnlui  or  under- 
standing of  the  meaning  Intended  by  the  one 
who  used  the  language.  Under  such  circum- 
stances, the  words  speak  for  themselves.  This 
was  so  decided  In  Snell  v.  Snow,  13  Mete. 
(Mass.)  278.  In  Leonard  t.  Alien,  11  Onsh. 
241.  although  evidence  of  tills  character  was 
decided  to  be  competent,  it  was  for  the  reason 
that  the  slanderous  charge  was  made  In  part 
by  gestures  and  signs;  and  the  conrt  called 
attention  to  the  distinction  between  that  case 
and  the  case  of  Snell  v.  Snow,  supra.  In 
Stacy  V.  Publishing  Oo.,  68  Me.  279,  this  court 
held  that  a  witness  may  not,  ordinarily,  be  al- 
lowed to  state  what  he  understood  the  speaker 
to  mean  by  the  words  ^oken  by  bim. 

While  this  Is  not  the  exact  question  present- 
ed by  the  exceptions,  we  tblnk  that  there  is 
less  reason  why  a  witness  should  be  allowed 
to  state  hlB  opinion  of  tb'e  purpose  of  such 
a  publication,  than  chat  he  should  be  permit- 
ted to  give  his  opinion  or  understanding  of  the 
meaning  of  the  language  used,  and  that  there 
Is  more  danger  In  the  former  than  In  the  latter 
testimony.  We  cannot,  of  course,  tell  to  what 
extent  this  testimony  may  have  affected  the 
judgment  of  the  jurors  upon  a  question  for 
their  determination.  It  is  sufficient  that  It 
may  have  been  harmful,  and  may  have  had  an 
Improper  effect. 

Bxceptloni  sostalned. 


(M  He.  «4) 

WBYMOTTTH  ct  aL  t.  BBIATHA3C. 
(Sopreme  Judidal  Court  of  Maine.  Jan.  % 

.  1900.) 

AflSUHFSIT— COUMON  COXTNTS— XiA£OEU- 
BREACH  or  CONTRACT. 

1.  Assumpsit  in  the  common  counts  to  recov- 
er tor  labor  can  only  be  maintained  when  the 
labor  has  been  performed,  and  when  nothing 
ranains  to  be  done  hj  the  defendant  bnt  the 
payment  of  the  price  in  money. 

2.  Where  the  plaintifF  seeks  to  recover  dam- 
ages for  the  defendant's  breach  of  a  contract 
tor  the  performance  of  labor  by  the  plaintiff, 
which  contract  has  not  been  performed  upon 
the  part  of  the  plaintiff,  he  must  declare  spe* 
daily. 

(OffidaM 

Bxceptlons  from  supreme  judtelal  court, 
Ptecataquls  county. 

Action  by  Andrew  J.  Weymouth  and  others 
against  Isaac  Beatham.  Judgment  for  de- 
fendant, and  plaintiffs  except  Exceptions 
OTermled. 

Ai^ed  before  PBTBRS.  C  J.,  and  EM- 
BBT,  HASKELZ^  WISWSII^  and  SAYAGB^ 
JJ. 


O.  W.  Howe^  for  j^atifflL  W.  H.  Powell, 
tar  defendant 

WISWBLL,  J.  The  dedaratlon  In  this  ac- 
tion is  in  the  form  of  indebltatna  assumpsit 
to  recover  for  the  labor  of  10  men  furnished 
by  the  plaintiffs,  in  driving  logs  for  the  de< 
fendant  out  of  one  of  the  tributaries  of  the 
Piscataquis  river. 

From  the  plaintiffs*  evidence  It  appeared 
that  an  arrangement  had  been  made  between 
tbe  plaintiffs  and  the  defendant,  both  of 
whom  had  drives  of  logs  upon  the  river,  that 
If  the  plaintiffs'  togs  should  first  arrive  In 
the  main  river,  at  the  mouth  of  this  tributary, 
they  should  furnish  men  to  assist  the  def«id- 
ant  in  driving  his  logs  Into  the  main  river; 
that  this  contingency  happening,  the  plain- 
tiffs, In  pursuance  of  the  arrangement,  sent 
their  men  to  w<»^  for  the  defendant  upon  his 
drive,  but  that  the  defendant  did  not  accept 
their  services,  or  set  them  to  work;  and  that 
the  plaintiffs'  men  performed  00  labor  what- 
ever toe  the  defendant 

Thereupon  the  presiding  Justice  ordered  a 
nonsuit,  upon  defendant's  motion,  to  which  ex- 
ceptlMi  Is  taken  by  the  plaintiffs.  The  rul- 
ing was  clearly  right  Assumpsit  In  the  com- 
mon counts  to  recover  for  labor  can  only  be 
maintained  when  the  labor  has  been  perform- 
ed, and  when  nothing  remains  to  be  done  by 
the  defendant  bnt  the  payment  of  the  price 
hi  money.  1  Obit  PI.  S80;  2  Enc.  PL  ft  . 
Prac.  p.  1009,  and  note. 

Where,  as  In  tbis  case,  a  plaintiff  seeks 
damages  for  the  breach  of  such  a  contract, 
which  has  not  yet  been  performed  upon  his 
part,  be  must  dedare  spedally; 

Exceptions  overruled. 


^  He.  «» 
FBBST      KEITH  et  aL 
<Snpr«ne  Jndldal  Conrt  of  Halm.  Jan.  S, 

1900.) 

DBDD— DESCRIPTION— BOUNDARY— RAILROAD- 
LOCATION. 

1.  Wliere  the  description  in  a  deed  makes  the 
land  thereby  conveyed  commence  at  "the  west 
line  of  the  Eangor  tc  Piscataquis  Railroad," 
the  true  westerly  line  of  the  strip  of  land  taken 
by  the  railroad  for  its  right  of  way  is  made  the 
boundary. 

2.  The  actual  location  of  a  railroad  com- 
patiy's  track  furnishes  no  evidence  as  to  the  lo- 
cation of  either  the  center  or  aide  lines  of  the 
land  taken  by  tbe  railroad  company  for  Its  pnr^ 

poses. 

8.  The  only  qnestlon  presented  In  this  case  Is 
whether  or  cot  any  portion  of  the  land  describ- 
ed in  the  defendant's  deed  had  been  previotisly 
conveyed  to  the  plaintiff.  Held,  that  the  case 
doee  not  show  any  snch  previooa  conveyance. 

(Official.) 

Agreed  statement  from  stqireme  judicial 
court,  Penobscot  county. 

Action  by  Emily  Perry  against  Justin  L. 
Keith  and  others.   Judgment  for  defendants. 

Argued  before  PETERS.  O.  J.,  and  EM- 
ERY. HASKELL,  WHITEHOUSB,  WIS- 
WELL,  and  SAVAGE,  JJ. 
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(Me. 


W.  H.  Powell  and  O.  T.  Sewall.  for  plain- 
tUL  Peregrine  WUte,  for  defendantB. 

WI8WBLU  J.  Tbla  li  a  real  action.  In 
wbldi  fibe  Question  at  laine  la  aa  to  tiie  loca* 
tkm  of  the  dlTidlng  line  between  tbe  plains 
tUTi  and  tbe  detendanti^  condgoona  lots  of 
land. 

Tbe  lino  In  dispute  la  the  sdalnttflTs  weat- 
em  and  tbe  defendants'  eastern  line.  Both 
of  these  lots  bdongliig  to  the  parttea  to  tte 
suit,  together  with  consldmtble  other  land, 
ont  ol  which  they  were  tston,  were  at  one 
time  owned  by  the  same  grantors.  The  de- 
fendants lot  was  coaveyed  ont  of  the  tra«t  by 
a  deed  dated  May  81,  1888.  In  that  deed  the 
easterly  Uae  of  the  lot  la  described  as  **b^ln- 
ntaig  at  a  point  on  the  moth  Hue  of  Brown 
street,  eli^ty  feet  westeriy  from  the  west 
line  <of  the  Bangor  As  Placataqnia  BaUroad; 
the  west  line  of  aald  railroad  being  taken  thir- 
teen feet  from  the  center  at  the  track  u  now 
taSOu"  The  lot  is  forthv  described  as  eztoid- 
big  westerly  on  Brown  street  22  feet,  and  ex- 
tending hack  from  the  street  70  fe^  of  the 
same  width. 

This  deed  unqnestlonably  conT^ed  to  the 
defendants'  predecessor  In  title  the  lot  ttiere- 
ttt  described,  unless  some  portion  of  It  had 
heea  prerlonsly  conveyed,  raor  to  the  date 
of  tbe  deed  nnder  which  the  defendants  olwlm, 
two  lota  had  been  conveyed  by  the  then  own- 
ers of  the  whole  tract  between  the  defendants' 
kt  and  the  ranroad,— the  plalntUfa  lot,  the 
ooe  next  easteriy  of  that  of  tbe  defendants, 
by  deed  dat^  January  8,  1871;  uid  the  one 
next  easteriy  of  that  by  deed  dated  NoTcmber 
22, 1870,  to  one  James  Weymontb.  Tbe  Wey- 
month  lot  Is  described  as  beginning  on  ttie 
north  line  of  Brown  street  and  on  the  west 
line  of  the  Bangor  ft  PIscataqiUB  BaUroad. 
It  to  60  feet  wide  on  Brown  street  And  tbe 
Perry  lot.  commencing  at  the  western  line  of 
the  Weymonth  lot  Is  SO  leet  wide  on  the 
street  • 

Bo  tax  then  would  seem  to  be  no  lnc(m- 
datmcles  In  the  descriptions  In  the  deeds  of 
the  three  lota  The  easterly  comer  of  the 
defendants  lot  on  Brown  street  la  80  feet  dhh 
tant  from  the  Bangor  ft  Plscataqols  Ballroad, 
00  feet  of  that  hiterrenlng  distance  had  been 
oonveyed  to  Weymonth  and  20  feet  to  the 
plaintiff's  predeceuor;  so  that  the  deecriptlmi 
In  all  of  the  three  deeds  would  agree.  But  In 
the  deed  of  the  defendants*  lot  It  b  said.  *^e 
west  line  of  said  railroad  being  taken  thirteen 
feet  fnnn  the  cotter  of  tbe  track  as  now  laid**; 
and  It  la  dahned  upon  the  part  of  the  plaintiff 
that  as  a  matter  U  fact  the  width  of  the 
right  of  way  of  the  railroad  company  west  of 
Its  cent«  line  Is  IS  feet  so  that  the  defend- 
ants* lot  was  made  to  commence  2  feet  tax- 
ther  to  tbe  east  than  It  should  have. 

In  othw  words,  the  position  of  the  plalntUf 
ta  that  the  Weymonth  lot— the  first  of  the 


three  omToyed— commences  on  Brown  street 
at  a  point  IB  feet  from  a  line  midway  be- 
tween the  zaIlB  of  the  railroad  track;  that 
the  lot  extends  weaterly  uptm  Brown  street 
60  feet;  and  that  the  next  lot  conTcgred— the 
plaintiff's— commaicce  at  the  western  comer 
of  the  Weymouth  lot  on  the  street  and  ex- 
tends westerly  thereoD  20  feet  further,  mak- 
ing the  western  comer  on  the  street  of  the 
plalntifl'a  lot  86  feet  west  of  the  line  midway 
of  the  rails  of  tbe  nUtroad  trade,  -wbUe  the 
easterly  Une  of  tbe  defuidantS  lot  is  made  by 
the  deed  to  commence  on  Blown  atreet  at  a 
point  only  88  feet  distant  from  tills  center  line 
of  the  track,  and  that  coaseqoently,  2  feet  In 
wldtti  off  the  easterly  side  of  thia  lot  had 
been  preTlonaly  incloded  In  the  ^alntUTs  lot 

This  would,  of  coarse,  be  tme  If  tbe  line 
midway  of  the  rails  of  the  railroad  tnuft  as 
laid  was  colnddait  with  the  center  Une  of  tbm 
railroad  corapan7*B  right  of  way.  Bot  tlw 
difficult  with  the  contention  of  the  i^alntUTa 
couns^  to  that  he  asanmee  thto  to  be  a  fac^ 
while  there  Is  no  erldence  In  the  case  that  It 
to  aou  It  does  not  by  any  mean^  ti^ow  that 
a  railroad  compaiiy*a  track  to  located  In  the 
center  of  Its  right  of  way.  One  of  the  tht 
reaaona  why  so  much  width  of  land  to  neces- 
sary for  and  to  taken  by  railroads  npon  which 
to  construct  their  roadbeds  and  tracks  to  that 
tb^  may  hare  sufficient  room  for  dooUe 
tracks,  side  tracks,  and  other  structures.  Tbe 
actual  location,  therefore,  of  the  traA  fnr- 
ntohes  no  erldence  as  to  the  location  of  die 
center  or  ride  lines  of  the  land  taken  by  the 
railroad  company  for  Its  porposea. 

Moreover.  In  thto  case  the  jfian^  ud  6ie 
lurlef  €t  the  platotUt's  counsel  show  that  tiw 
actual  center  line  of  the  rl^t  of  vms  to  ser* 
eral  feet  east  of  the  track. 

Nor  can  it  be  said,  aa  urged  by  plalntilTa 
counsel,  that  the  grantors  In  the  deed  to  Wey- 
month  supposed  that  the  location  of  the  track 
was  IttdlcatiTe  of  the  center  line  of  the  risht 
of  way,  and  eonsequeutiy  of  the  western  Una 
thereof,  and  intended  that  the  lot  shoidd  com- 
mence 16  feet  from  a  point  midway  of  Qie 
rails.  That  deed  made  the  Weymonth  lot 
oommnice  at  the  Westeriy  line  at  the  right 
of  w^.  It  made  the  true  westerly  line  a 
boundary,  wherever  that  westeriy  line  la.  The 
WqruMnith  lot  conunences  at  the  Bangor  ft 
PIscataquto  Railroad,  and,  so  far  aa  the  ev%- 
Amee  In  the  case  shows,  there  to  ample  dis- 
tance upon  the  atreet  between  tiie  right  of 
way  and  the  defendant!^  lot  for  tbe  two  loto 
conveyed  inlor  to  tiie  conveyance  of  the  de- 
fraidanttf  lot 

TbiB  conclusion  prevento  the  maintenance 
of  the  action,  and  does  away  with  the  neces- 
sity of  the  examlnatitm  of  other  qodsUons. 
In  accordance  with  tbe  stipulation  ot  me  re- 
port, Judgment  ahould  be  rendered  for  the  de- 
fendants. 

Judgmoit  for  defendanta. 
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BIOELOW  et  al.  r.  BIOELOW  «t  aL 
'  (Supreme  Jndiclal  Coturt  oC  Maine.  Juu  % 

1900.) 

HORTaxOE— F0RKCL03URB-C0NDITI0NAI* 
JUDGMENT  —  CONaiDERATION  —  KVl- 
DBNCB— PAROL  GIFT  OF.  UkND. 

1.  Id  an  action  to  foreclose  a  mortgage  of 
laud  between  the  original  parties,  or  those 
baring  no  superior  rights,  the  niortgacor  Is  not 
estopped  from  denying  the  consideration.  The 
reason  is  that  the  debt  is  the  prinripal  thing; 
the  mortgage  is  only  an  incident. 

2.  In  sQcb  case,  when  the  note  is  shown  to  be 
without  con^deration,  a  mortgage  glTea  to  w> 
core  it  cannot  tw  enforced. 

3.  In  a  real  action  to  foredose  a  mortgage, 
the  plaintiff,  ae  assignee  of  the  original  mort- 
SagM,  put  in  eridence  the  defendant's  note  of 
$1,000  and  the  mortgage  seenring  the  same, 
eontalaing  a  clause,  "this  mortgage  la  given  to 
secure  part  of  the  purchase  money  of  said 
premises."  He  also  put  in  evidence,  as  part  of 
the  same  transaction,  a  warranty  deea  from 
Us  aaelgnor  to  the  defendant  of  the  same  prem- 
isea,  a  fann  valued  at  $%600,  and  dated  two 
days  prior  to  tbe  'mortgage.  The  defendant 
ofrered  evidence,  without  its  being  objected  pi, 
tending  to  show  that  the  grantor  in  tbe  war- 
ranty deed,  who  was  the  defendant's  ancle, 
had  agreed  to  give  the  farm  to  the  defendant 
on  condition  that  he  would  move  there.  There- 
upon the  deffendaat  claimed  that  the  xliing  tlie 
deed  waa  tbe  eonaummation  of  tbe  gift  or  con- 
tract, and  that  therefore  the  mortgage  given 
afterwards  was  without  consideration,  and 
Toid.  Tbe  jury  adopted  the  defendant's  conten- 
tkm,  and  rendered  a  verdict  accordingly  in  his 
tavor.  BM,  that  sndi  promise  to  give  tbe  de- 
fendant the  farm,  if  made,  must  be  regarded, 
vnder  the  evidence  disclosed  by  the  defendant, 
merely  as  a  voluntary  executory  promise  to 
make  a  gift  In  the  future,  and  la  not  a  valid 
contract  on  the  part  of  tbe  promisor;  also  that 
the  verdict  must  be  set  aside  and  new  trial 
(ranted. 

4.  A  mortgagee,  to  foreclose  a  mortgage  of 
land  by  an  action  at  law,  must  flrat  obtain,  un- 
der our  statute,  a  conditional  judgment,  and, 
before  such  a  judgment  can  be  rendered,  the 
amount  of  tbe  Indebtedness  secured  by  the 
mortgage  must  be  determined  and  adjudged  by 
the  court.  If  tbere  is  ne  Indebtedness,  he  can- 
not have  such  a  Judgment  any  more  titan  if  it 
had  once  existed,  but  had  since  been  paid. 

It  la  therefore  competent  tn  sudi  an  action 
between  tbe  original  parties,  or  those  having  no 
superior  rights,  for  a  defendant  to  abow,  by 
puol  evidence  or  otherwise,  that  the  mortgage 
waa  originally  without  consideration. 

Sk  Upon  the  question  as  to  whether  the  mort- 
gage  In  this  suit  waa  with  or  without  con^- 
eration,  evidence  was  introduced  on  the  part 
of  the  defense  to  the  effect  that  some  time  be- 
fore the  conveyance  and  mortgage  back  were 
made  tbe  mor^agee  sent  word  to  tbe  mortn- 
cor.  bis  nephew,  that  It  he  would  leave  vie 
mill,  in  which  he  was  then  employed,  and  go 
upon  a  farm,  the  premises  subsequently  mort- 
gaged, he  (tbe  mortgagee)  would  make  the 
mort«igor  a  present  of  it;  that  this  message 
waa  delivered  to  the  mortgagor,  who  accepted 
the  proposition,  and  acted  upon  it  by  leaving 
his  former  residence  and  employment  and  mor- 
ing  upon  tbe  farm.    Subsequently  tbe  nunr^ 

Sftgee  made  and  delivered  to  the  mortgagor  a 
eed  of  the  premises,  and  requested  the  latter 
to  call  at  a  designated  place  and  execute  the 
mortgage  back.  Tbla  was  done  by  tbe  mort- 
gagor a  few  days  later,  bat  as  a  part  of  the 
same  transaction.  This  was  tbe  mortgage  In 
salt. 

The  defendant  claimed  that,  under  these 
ctonunstuiGes,  the  mortgagor  was  the  equita- 
ble ovner  of  the  mortiuted  prendaes  b^on 


tbe  dellrery  of  the  deed  to  Um.  aad  that  ha 
could  have  compelled  a  emTeyanee  to  him  of 

tbe  farm,  and  that  consequently  tiie  mortgage 
given  bnck  at  the  time  of  tbe  couveyaoce,  or  as 
a  part  of  the  same  transaction,  was  without 
consideration. 

Beld,  that  these  facte  do  not  constitute  a 
valid  contract  upon  the  part  of  the  mortgagee. 
It  lacks  the  essential  element  of  a  considera- 
tion. Tbe  condition  that  the  mortgagor  should 
leave  his  employment,  and  move  upon  tbe  farm, 
was  neither  a  benefit  to  the  promisor  nor  an  In- 
iurr  to  the  promisee,  and  could  not  have  been 
understood  as  such  by  the  parties.  The  XHrom- 
ise  upon  the  mortgagee's  part  must,  therefore, 
be  r^arded  merely  as  a  voluntary  executory 
promise  to  make  a  gift  in  tbe  future. 

6.  A  parol  gift  of  land,  accompanied  by  poa- 
session  by  the  donee,  will  be  enforced  In  eqmty, 
when  the  donee  has  been  induced  by  tbe  prom- 
ise of  the  gift  to  make  valuable  improvements 
to  tbe  land  of  a  permanent  nature,  and  to  such 
an  extent  as  to  render  a  revocation  of  the  gift 
nnjnst,  inequitable,  and  a  frand  upon  the  donee. 

But  It  must  clearly  appear  that  tbe  acts 
relied  upon  as  part  performance  were  done  with 
a  view  to  the  performance  of  the  contract,  but 
Blight  and  temporary  erections  for  the  ten- 
ant's own  convenience  give  no  equity. 

Eeld,  that  the  circumstances  of  this  case 
do  not  bring  it  within  the  principle  as  above 
stated.  The  expenditures  made  by  tbe  prom- 
isee were  not  provided  for  by  any  stipulation  hi 
tbe  aliped  promise.  It  does  not  clearly  ap- 
pear that  these  expenditures  were  Induced  by, 
or  made  in  consequence  of,  the  promise.  But, 
however  this  may  ne,  they  were  of  aucfa  a  trir- 
lal  chanacter,  in  comparison  with  the  Talne  of 
tbe  property,  and  the  repairs  were  of  such  a 
temporary  nature,  that  they  do  not  raise  an 
eqnity  in  behalf  of  the  donee. 

The  mortgagor,  therefore,  prior  to  tbe  de- 
livery to  bim  of  tbe  deed,  was  not  the  equita- 
ble owner  of  the  property,  and  could  not  have 
compelled  a  conveyance  of  it.  Conseqnently 
the  note  and  mortgage  riven  back  shortly  after 
tbe  deUvery  of  the  deed,  and  as  a  part  of  tbe 
same  tranaacticm,  were  not  vithoat  considera- 
tion. 

These  questions  might  perhaps  have  been 
more  concisely  raised  upon  proper  exceptions; 
but  still  .they  are  open  to  the  plaintiffs  upon 
their  motion,  because  the  facte  testified  to  by 
the  witnesses  for  tbe  defense,  and  the  infer- 
ences properly  dedndble  therefrom,  did  not 
warrant  the  verriUct  rendered  by  the  Jury. 
^Official,) 

On  motion  for  new  trial  from  supreme  Ja- 
dlclal  court,  Somerset  county. 

Action  by  Frank  S.  Blgelow  and  another 
against  Levi  B,  Blgelow  and  others  to  fore- 
cloee  a  real-estate  mortgage.  Terdlct  for  de- 
fendants, and  plalntlCFs  more  for  a  new  trial. 
Motion  granted. 

This  was  a  real  actUm  to  tttredoae  a  mort- 
gage giTen  bje  Levi  B.  Blcelow  to  John  Har- 
low Blgdvw  for  f 1,000  and  annual  -InteEoat^ 
dated  April  29^  1S89.  acknowledged  a, 
and  recfwded  October  5, 188B. 

The  mortgaged  ^opettf  It  a  tmrm  In 
Smlthfldd,  Somerset  eonnty,  ooDtalnlng  340 
acrea  of  land,  with  Imlldlnga,  and  vas  pur- 
chased b7  John  Harhnr  Blg^w  of  B.  H.  uid 
J.  Palm»  Sferrill.  by  deed  dated  June  7, 
18SS,  for  $2,000,  and  conveyed  by  him  to  the 
defmdant  Levi  R.  Blg^w  br  deed  dated 
AprU  27,  1888; 

Bfay  27, 1801,  the  defendant  Levi  cooveyed 
one  nndlTlded-hatf  oC  tike  farm,  ral^ect  to 
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the  mortfage  given  by  blm,  as  heton  Btetod* 
for  91,000,  to  George  M.  and  Harlow  Blgelow, 
two  of  his  sons,  and  tbe  other  defendants  in 
this  action. 

March  18,  1896,  John  Harlow  Blgelow  as- 
signed the  mortgage  to  Ft&nk  S.  and  James 
S.  Blgelow,  the  plaintiffs  of  record  in  this 
snU. 

The  <»8e  was  tried  at  the  March  term, 
1897,  of  this  court,  sitting  at  nisi  prins.  In 
Skowhegan,  and  a  verdict  rendered  for  the 
defendants;  whereupon  tbe  plalntlfls  filed  a 
motion  to  set  the  verdict  aslde^  as  against 
the  law  and  the  evidence. 

Tbe  case  was  submitted  to  this  court,  and 
argned  in  writing.  Tbe  IwlefB  of  counsri 
wore  received  by  the  law  court  in  May,  1888. 

The  plaintiffs  contended  tliat  the  case 
shows  the  following  fiiets:  John  Hariow 
Blgelow,  90  years  <^d,  had  spent  the  greater 
part  of  his  active  business  Ufe  In  the  emi^oy 
of  tbe  late  Oov.  Gobum,  as  manager  of  his 
farm  and  household  affairs  in  SlEowhegan, 
and  by  prudence  and  economy  had  accumu- 
lated somethli^  more  than  was  required  for 
tbe  wants  of  his  declining  years.  He  was 
also  possessed  of  numerous  relative^  who 
were  not  without  some  knowledge  ct  his  pe- 
cuniary situation,  among  whom  were  Levi 
his  netdiew,  one  of  the  defendants  In  this 
suit 

It  Is  agreed  by  both  sides  that  some  time 
In  the  month  of  June,  1888,  two  of  these 
sons  came  to  the  old  gwtleman,  in  Skowhe* 
gan,  and  had  an  Interview  with  him  In  relar 
tlon  to  money  matters. 

He  had  never  aeea  them  befwe,  and  only 
knew  them  as- they  Introduced  tfaemsdves, 
and  bad  not  seen  their  father  tat  14  years. 
As  to  what  took  place  at  tills  Interview  the 
parties  differ,  but  Harlow  says  that  they 
came  to  borrow  95>000,  representing  to  him 
that  they  wished  to  purchase  a  boarding 
bouse  In  Augusta,  called  the  "Hotd  B^e- 
low,"  then  kept  by  one  of  the  boys;  that 
their  father,  who  for  many  years  had  been 
an  employe  In  the  Lockwood  mill,  at  Water- 
vllle,  was  getting  old  and  out  of  health;  that 
ther  Intended  to  run  a  grocery  store  In  c(m- 
nectlon  with  the  boarding  house;  and,  If 
they  could  raise  the  money  to  do  this,  their 
father  would  come  out  of  the  mill,  and  drive 
the  delivery  wagon,  believing  that  tbe  out- 
door work  would  benefit  his  health. 
-  To  this  proposition  Harlow  toUd  them  that 
be  had  no  such  sum  of  money  to  lend,  and 
If  he  had  he  would  not  lean  It  to  tfa»n  to  be 
used  for  any  such  purpose;  that  they  knew 
nothing  about  the  buRtness,  and  would  make 
a  failure  If  they  undertook  It;  that  their  fa- 
ttier, Levi  R.,  was  no  business  man,  was  un- 
used to  such  work,  and  wholly  unfitted  to 
enter  into  such  an  enterprise.  He  told  them, 
however,  that  he  knew  of  a  farm  for  sale, 
which  he  believed  could  be  bought  at  a  good 
trade,  and,  if  Levi  wanted  to  get  out  of  the 
mill,  be  did  not  know  but  he  would  buy  It, 
and  let  him  move  onto  It 


Blther  on  the  day  d  1Mb  conversation,  or 
one  subsequent,  Harlow  called  upon  the  Mer^ 
rills,  owners  of  the  farm,  and  went  with  J. 
Palmer  Merrill  to  Smitlifleld  to  see  the  prop- 
erty. On  their  way  back  from  Smlthfleld 
they  met  two  of  Levi's  boys,  and  while  there 
In  the  road  Harlow  and  Mr.  Merrill  struck 
the  trade  for  the  farm,  and  Harlow  told  the 
boys  that  th^r  father  might  move  onto  the 
farm. 

About  the  Ist  of  July,  1888,  Levi  moved  to 
the  farm  In  Smlthfield.  and  lived  there  tlD 
April  27,  188d,  b^ore  he  received  a  deed 
from  his  uncle  or  gave  tbe  mortgage  back. 

On  April  27. 1880.  Harlow  wait  to  tbe  office 
of  Merrill  &  Coffin,  In  Skowhegan,  and  had  a 
deed  of  the  farm  made  to  Levi  R.,  and  at  the 
same  time  had  a  mortgage  and  note  drawn 
running  Iwek  to  himself,  for  $1,000,  payable 
in  five  years,  with  InterMt  annually. 

On  the  same  day  he  carried  the  deed  to 
Smlthfield  to  Levi,  and  at  .the  same  time  told 
him  that  he  bi^d  had  the  mortgage'and  note 
made,  and  that  he  (Levi)  would  have  to  cmne 
to  Skowhegan  to  sign  them  before  a  JustJee 
of  the  peace. 

On  tbe  8tb  day  of  Bfay,  1888,  Levi  R.  came 
to  Kowhegan,  called  upon  his  Uncle  Har^ 
low,  and  told  him  that  he  had  come  down  to 
sign  the  mcHtgage,  and  together  they  wmt 
to  Mr.  Oc^n's  office,  and  then  and  there  Levi 
B.  executed  the  mortgage. 

The  formal  execution  and  delivery  of  ttie 
mortgage  In  question,  and  the  noDpayment 
under  It,  was  not  denied,  but  the  defendant 
claimed  that  the  mortgage  was  of  no  effect, 
— that  It  la,  at  least,  equitably  void;  and  that 
bj  virtue  of  the  statute,  making  all  equitable 
defenses  available  In  an  action  at  cmnmon 
law,  tbe  mortgage  deed  could  not  be  sup- 
ported, because,  without  consideration;  tliat 
a  mortgage  deed  Is  necessarily  and  always 
collateral  merely  to  rapposed  Indebtedness; 
and  that  where  there  la  no  debt  there  uev^ 
can  be  any  valid  or  enforceable  mortgage. 

To  show  that  the  mortgage  Is  without  coa- 
slderatlon,  and  has  no  debt  to  support  It,  the 
defendants  relied  upon  the  foUowlng  legal 
rules  and  the  focts  as  adduced  from  the  t»- 
tlmoi^  introduced  by  them: 

That  in  June,  1888,  nearly  a  year  before  the 
mortgage  deed  (the  premises  In  question  be- 
ing then  owned  by  a  third  party),  the  i^aln- 
tiffs'  assignor,  John  Harlow  Kgelow,  tbrou^ 
the  def^dant's  sons,  proposed  to  the  defend- 
ant a  contract  by  which  the  defendant  on  his 
part  was  to  abandon  his  existing  busmess  as 
en^loy^  In  the  Lockwood  cotton  mill,  and  his 
existing  residence,  which  was  Watervllle,  and 
was  to  move  his  home  and  family  to  Smith- 
field;  that  he  vraa  to  equip  the  farm,  at  his 
own  expense,  with  suitable  farming  tools  and 
machinery,  and  was  thereafter  to  carry  on  tbe 
farm  in  question  In  Smitlifield;  that  provided 
he  did  these  several  things,  and  in  considera- 
tion thereof,  the  old  gentleman  (who  was  tbe 
defendant's  uncle,  and  well  to  do)  would  buy 
Um  this  pardcular  fiinn,  and  would  make  him 
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a  praeot  of  It  Is  toto;  HbMt  tte  defendant  on 
biB  part  agreed  to  do  all  tboae  tblngi,  and.  In 
fact,  did  abandon  bli  prerlona  bnainesi  and 
home,  and  move  on  to  this  farm  with  his  fam- 
Uj  abont  tbe  12th  day  of  July,  18S8»  proTldlng 
Umaelf  with  mltabie  equipment  therefor,  at 
ttn  coit  of  over  |40(K  and  thereafter  carrying 
w  the  place;  that,  aa  nmttor  of  law.  thh  con- 
atltnted  a  valid  and  enfmceaUe  contract  be- 
tmen  the  partiei,  by  rtotna  of  iftdOt,  at  com- 
mtm  law,  the  defendant,  harlng  fnDy  perform- 
ed hla  part  of  tbe  contract,  Ctfuld  hare  com- 
pdled  at  any  'Qnu  the  plalntUF  to  procure  and 
deed  to  him  thla  farm  according  to  the  agree- 
ment except  fnr  the  atatnte  of  franda;  that 
these  motoal  agreements,  and  their  actual  per- 
Connance  by  the  defendant,  woold  make  the 
deed  ot  the  farm,  when  executed  and  deliver- 
ed, no  longer  In  the  eye  of  tiie  law  a  gift  wlOi- 
ont  consideration,  but  an  executory  contract, 
with  full  and  executed  legal  consideration  to 
■opport  It;  that  being  thus  a  contract,  and  not 
a  gift,  the  mere  delivery  of  posseaslw  to  tbe 
defendant,  even  nnconpled  with  the  various 
aqiendltnres  and  Improvements  made  by  the 
defendant  at  his  own  coat  on  the  straogth  ot 
tbB  contract,  woold  take  the  caae  out  of  tbe 
ataitate  of  fraods,  and  support  a  bill  brought 
by  the  defendant  agalnat  the  oU  genfleman 
Cor  specific  performance,  tn  accordance  with  a 
weU-settled  line  of  authorities,  which  may  be 
tomid  fully  summed  up  In  1  White  ft  T.  Lead. 
Oai.  Eq.  (4th  Am.  Dd.)  pt  2,  pp.  1045-1048; 
that,  even  U  tb9  agreement  by  the  old  gentle- 
man had  bad  no  consideratltm  to  support  It,  and 
had  been  a  mere  naked  promise  to  execute  a 
gift  of  the  land,  even  In  sodi  ease  the  transfer 
of  posBBseton,  Cfdlowed  by  actual  expenditures, 
aa  bne^  on  tiie  stnoigtb  of -such  promise, 
would  then  convert  the  promise  from  a  mere 
nudum  pactum  Into  an  agreonent  traceable 
In  equity,  and  full  jtght  to  specific  perform- 
anot  by  the  defendant  against  the  i»(»nl8or 
woold  still  He;  that,  therefore,  on  the  12tb 
day  of  July,  1888,  and  at  all  times  ttiereafter 
(the  old  gentleman  having  meaairttlle  purchas- 
ed tbe  Csnn  In  question  ta  bli  own  name),  the 
defendant  was  equitably  entitled  at  every  In- 
stant to  a  full  and  absolute  deed  ut  the  whole 
term,  and  tiiat  when  the  cAi  gentlonan,  near^ 
ly  a  year  afterwarda,  on  the  27tb  day  of  April, 
1888  <the  defendant  still  being  in  possesslMi), 
actually  delivered  to  the  defendant  the  deed 
which  he  had  promised,-  he  was  only  doing 
what  equity  would  have  obliged  him  to  do, 
and  what  the  defendant  blmaelf  was  legally 
oititled  to  receive;  that  ndtber  then  nor  at 
any  momoit  after  tbe  12th  day  of  Jlily,  1888. 
could  any  debt  arise  tnm  the  defendant  to  the 
old  gentleman  by  virtue  of  the  delivery  of  thla 
deed,  or  the  so-caUed  gift  of  this  land;  that 
flie  doing  by  the  old  gentleman  of  what  he 
was  legally  or  equitably  obliged  to  do.  or  the 
receiving  by  the  defendant  of  tbe  deed  or  gift 
to  irtilch  he  was  le^Uy  entitled,  could  In  no 
case  constitute  a  debt  or  consideration  by 
which  this  mortgage  would  be  supported  or 
««iftnced;  that  1^  evUenoe  abowed  no  pre- 


tense of  any  subsequent  new  or  fresh  consid- 
eration to  suwort  the  mortgage,  and  ttiat  the 
mortgage,  therefore,  was  void. 

Argued  before  PBTBRS,  a  J.,  and  HAS- 
KELU  WISWBLL,  STBOCT,  and  SAVAO]!^ 
JJ. 

B.  F.  Danforth  and  S.  W.  Gould,  for  plain- 
tiffs. 0.  D.  Baker  and  F.  U  Staples,  for  de- 
fendanta. 

WISWBLL,  J.  This  la  a  real  action,  brought, 
It  la  said  in  the  plahitUh*  brlet  to  foreclose 
a  mintage.  The  plaintiffs  made  out  a  prima 
fade  case  Introducing  in  evidence  a  mor^ 
gage  given  by  Levi  R.  Blg^w,  one  of  the  de- 
fendants, and  under  whom  the  other  two  de- 
fendants claim,  to  J.  Harlow  BIgelow,  dated 
April  27,  1888.  acknowledged  and  recorded,  to 
secure  a  note  fOr  91.000^  together  with  the 
note^  both  of  which  had  been  duly  assigned 
and  tranriened  to  the  platntlfla 

The  defense  was  that  the  mortgage  was 
not  oiforoeable,  because  It  waa  without  con- 
sideration; that.  In  fact,  there  was  no  In- 
debtedness owed  1^  tbe  mortgagor  to  the 
mori^gee  at  the  time  of  the  encutlon  of  the 
mortgage. 

The  verdict  waa  fOr  the  defendants,  and 
tbe  case,  comes  here  upon  the  plaintUV  mo- 
tion for  a  new  trial,  for  the  reason  that  the 
verdict  was  contrary  to  the  wdgbt  of  the 
evidence  and  the  law.  There  are  no  excep- 
tions. 

The  first  contaition  npon  the  part  ot  tbe 
plaintiff*  Is  that  pand  evidence  was  Inadmis- 
sible to  show  a  want  of  consideration,  or  the 
existence  of  an  Indebtedness,  which  the  mort- 
gage nndor  seal  adinowledged  and  purported 
to  secure;  and  that,  although  It  was  admitted 
without  exception,  it  should  be  regarded  as 
InOKCCtual  fOT  the  purpose  for  which  such 
evidence  was  offered;  and  that  consequently 
the  verdict  was  aroneouB,  even  upon  the  de^ 
fNidants*  theory. 

The  defense  waa  not  fraud  or  duress,  nor 
that  tbe  consideration  was  lU^al  or  against 
the  policy  of  the  law/  nor  that  the  note  bad 
been  paid,  but  that  there  never  was  any  In- 
debtedness from  mortgagor  to  mort^iagee^  or 
consideration  for  tbe  note  or  mortgagOk  Tbe 
question  la,  therefore,  can  a  mortgage  under 
seal,  which  acknowledges  an  Indebtedness, 
and  whidi  vmvortB  to  secure  such  Indebted- 
ness, be  contradicted  hy  parol  evidence,  to  the 
extent  of  showing  a  want  of  ortglnal  consid- 
eration, so  that  the  mortgage  cannot  be  en- 
forced? 

The  plaintiffs'  counsd  have  cited  many  cas- 
es to  tbe  effect  that  a  seal  rtpoa  an  instrumoit 
conclusively  Importe  a  oondderation,  or  that, 
at  least.  It  estops  the  covenantor  from  deny- 
ing the  consideration.  But  we  do  not  thh* 
that  this  principle  applies  to  a  mortgage  In 
an  action  brought  to  foreclose  the  mortgage, 
80  as  to  prevent  Inquiry  Into  tbe  existence  or 
nonexistence  of  a  debt  whldi  the  mortgage 
pnrporte  to  secure.  We  mean,  of  counWb  be- 
tween the  original  parttes  or  tiioae  bavlnn  ^o 
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mverinr  rtgfat  Hie  nanm  li  that  thf  In- 
daMadBCM  Is  ngsnled  u  tiie  piindivl  thlnf ; 
the  mortgage  only  u  an  Inddent  In  order 
for  a  mortgagee  to  commence  a  foredoenre 
of  a  mortgage  In  an  actkm  at  lav,  he  most 
first  obtain,  ander  our  etatntee,  a  conditional 
judgment  Before  audi  a  Judgment  can  be 
rendered,  the  anMnmt  nt  flie  Indebtedneea 
mnat  be  determined  anA  adjudged  bjr  the 
court  If,  aa  a  matter  of  fket,  there  la  no 
Indebtedneea,  we  do  not  we  how  a  plaintiff 
can  hare  each  a.  Jadgmait  any  more  than  it 
the  obligation,  once  ralld  and  real,  bad  since 
been  paid.  The  Qnesthm  aa  to  tbe  oonsider- 
ation  of  the  prindpal  thing,  tbe  note^  maj  be 
Inquired  Into  between  the  original  partly  ot 
betwe«i  those  harlnff  no  npotiof  right;  and 
when,  nndw  tiKse  drennutancea,  the  note  la 
Ahown  to  have  been  wftheot  ocmelderation, 
tiie  mortgage  purporting  to  secure  soch  a 
note  must  become  unenforceable.  Thia  has 
long  been  the  settled  law  in  Massachiuetta. 
Wearae  t.  Pelroe,  24  FldL  -141;  Hannan  t. 
^i"*nft"i  128  Mass.  441. 

"Want  of  consideration  Is,  of  course,  a  good 
def^ise;  for  In  audi  case  there  is  .nothing  on 
which  to  found  a  conditl<mal  Judginent  and 
parol  oTldence  la  admissible  to  show  that  no 
debt  ever  existed  betwe«i  the  parties  to  tbe 
mortgage^**  9  Jonea,  Moris.  1 1207. 

The  next  queotlan  Is  whether,  upon  afl  tbe 
evidence  in  the  ease^  the  Jury  was  authoriaed 
In  its  flndinft  upon  which  the  verdict  must 
bare  been  based,  that  the  mortgage  whldi  the 
plHlntllfa  were  se^taig  to  tDredoae  was  wltb- 
out  eonsldecBtlon. 

The  defend&nta*  eoDtendan  was  substantial- 
ly this:  In  Jma,  ISBS,  Levi  B.  Bl|;ek)w.  the 
mortgagw,  and  a  n^Aew  of  John  Harlow 
BIgelow,  tbe  mortgagee^  waa  Itrlng  In  Axt- 
gnata,  and  working  in  a  cotton  mUl  In  Water- 
Tllle.  DnUng  the  latter  part  of  that  month 
two  of  hla  atma  wwe  tempKarHy  at  Bkowhe* 
gan,  where  they  met  and  had  a  conrersatUn 
with  Ihehr  great-onde,  John  Harlow  Bigelow, 
daring  the  course  of  which  he  inquired  con- 
cerning the  heaUb  of  hla  nephew  JjbjI;  and, 
npcoi  being  Informed  by  the  yomig  men  fliat 
their  father  was  not  in  rery  good  health, 
made  a  soggeation  leliUlTe  to  hla  learlng  the 
mill  and  moving  upon  a  farm  hi  a  neli^b(^ng 
town  tlut  he  had  in  mind. 

The  testimony  ffiC  Frank  Blgdow,  <me  of  the 
mortgagor's  sons,  with  whom  the  conversation 
was  had  relative  thweto^  is  aa  follows:  "We 
drove  up  In  a  team.  Found  him  (Harlow)  at 
the  end  of  the  stable  in  a  flower  garden.  I 
got  out  and  Introduced  myself,  and  he  aAed 
me  about  my  lameness.  I  was  on  canes  at 
that  time.  Inquired  how  my  father  was.  and 
adted  if  he  waa  In  the  mm  at  woA.  I  told 
him  he  was,  and  he  says  to  me:  Do  yon  Biq>- 
poae  that  your  fatbw  would  come  out  of  the 
mm,  and  go  aato  a  farm?  I  know  where 
there  Is  a  Jbrm  that  can  be  bought  dieaik  A 
good  farm,  but  run  out  some.  It  is  the  Mar- 
ston  place,  hi  Smtthfl^  owned  here  In  Sb^w- 
hegan  by  Mr.  MerrHl.  He  got  It  through  a 


mortgafu'  .Wanted  to  know  when  I  waa  go' 
Ing  down  home.  Told  him,  'Borne  time  during 
the  week.'  Wanted  that  I  ahould  stop  at 
WaterrlUe,  and  teU  father  what  he  said.  Q. 
What,  if  anything^  did  your  mule  say  about 
deeding  the  farm  to  your  father?  A.  He  said 
that  If  he  would  oome  out  of  liw  min  and  go 
onto  the  farm,  be  would  aiake  him  a  present 
of  it** 

Thia  mnaaagw  waa  carried  by  Frank  to  Us 
father,  whoexpreased  himself  aa  pleased  with 
the  suggeatlon.  but  who  said  that  before  he 
made  any  move  and  gave  up  hla  mqiloynient 
In  the  cotton  mill,  he  wanted  to  be  ante  that 
the  arrangenunt  waa  to  be  made;  and.  UHce- 
upon  he  sent  Frank  and  another  sn  to  Show- 
hegan  again  to  see  the  uncle,  and  obtabi  fur- 
ther Information  upon  the  subject  The  two 
aottk  went  to  Skowbegan,  nw  their  Oitbt^u 
nndCk  and  a^lahwd  to  him  tb^  faQier*a  at- 
titude. ThereiQon  the  uncle  at  onee  w«Df  to 
see  the  owner  of  the  farm  tn  qoeatlon,  bar- 
gained with  him  for  it  and  informed  the 
young  men  of  what  bad  been  dNKb  and  n- 
quested  them  to  teU  their  father  that  he  bad 
bought  the  farm,  and  that  he  had  better  move 
onto  it  at  onee,  ao  as  to  cot  the  hay.  Frank, 
testifying  as  to  thia  convena^oo,  says:  'Un- 
cle Harlow  said  tell  your  father  that  he  had 
booght  the  farm,  and  would  make  him  a 
present  of  It** 

This  wwd  waa  carried  to  Levi,  who  ahorfly 
afterwards  left  his  employm«Dt  In  the  cotton 
mill,  and  on  July  12,  1888,  moved  onto  the 
fhim  and  went  Into  posanaslpn  ol  It,  B» 
brought  to  the  farm  certain  farming  tools, 
and  some  horses  and  atodt  and  made  some 
rather  sllg^  repairs  iqton  the  buUdtag;  at  a 
cost,  he  says,  of  about  VBO.  Baiiow  Blg^ow 
en  the  day  following  his  secmd  Interview 
Witt  Frank  condnded  hla  purchase  of  Oe 
fwm  by  taking  a  deed  thereof  to  htanaelt.  Id 
the  q^lng  foUowiag.  en  tbe  2Tth  of 
Hartow  went  to  Lerl'a  house  with  a  dead  of 
the  farm  running  to  Levi,  duly  signed,  exe- 
cuted, and  admowledged,  which  be  then  and 
ttiere  delivered  to  bin,  and  tiM  him  tbat  be 
wanted  him,  as  aoon  aa  convenient  to  call  at 
a  certain  office,  and  tha«  sign  a  note  and 
mortgage  for  $1,000.  Levi  admita.  uptm  croas- 
examinatlon,  that  he  waa  told  by  Harlow 
Bigdow  at  the  time  of  the  delivery  of  .  toe 
deed  that  as  a  part  of  that  ttansactlou.  he 
waa  to  go  to  Merrill  Sc  Oof&a's  office,  and  sign 
a  mor^ge  and  note  for  f 1.000.  A  few  days 
later  he  (Levi)  did  iso  to  tbe  office,  and  en- 
cuted  the  note  and  mortgage  in  question.  The 
hitter  omtBlns  this  clause:  "This  mortgage  is 
given  to  secure  part  <rf  the  purchase  money 
of  said  premises." 

Assuming  tots  to  be  a  true  statunent  of  the 
facts,— and,  although  It  is  stoutly  denied  by 
tbe  sdalntlffs,  we  think  that  a  Jnry  might  have 
been  authorized  In  finding  that  tbe  facta  were 
substantially  aa  above  narrated,— was  Levi  B. 
Bigelow,  prior  to  April  27,  1886,  when  tbe 
deed  to  him  was  delivered,  the^equitable  own- 
er of  the  farm,  and  entitled,  as  «f  rltfit  to  a 
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caarejance  thereof,  ao  that  he  conld  have  nie- 
ceasfuUy  maintained  a  bill  In  equity  for  a  qie- 
dfle  perfonoance?  If  so,  the  defendants'  the- 
ory that  the  mortgage  was  without  considera- 
tion Is  correct. 

The  defendants'  contention  Is  that  these 
facts  disclose  a  valid  and  binding  contract 
open  the  part  of  Etarlow  Blgelow,  for  a  valu- 
able consideration,  to  convey  the  farm  to 
Levi,  and  that  the  partial  performance  lyy 
Levi  was  of  such  a  character  as  to  talce  the 
parol  contract  out  of  the  statute  of  frauds. 

There  Is  no  question  that  a  parol  agreement 
for  the  conveyance  of  land  may  be  enforced  In 
equity  In  behalf  of  a  vendee  whose  partial 
performance  bad  been  soch  that  fraud  would 
result  to  him,  unless  the  vendor  be  compelled 
to  perform  on  his  part  It  was  so  decided  by 
this  court  In  Woodbtnr  t.  Oardln»,  77  Me. 
68. 

Bat,  even  upon  the  plaintiffs'  testimony,  we 
cannot  regard  the  alleged  promise  of  Harlow 
Blgelow  to  make  Levi  a  present  of  the  farm 
as  a  valid  contract  upon  the  former's  part. 
It  lacks  the  essential  element  of  a  considera- 
tion. True,  the  testimony  of  Frank  Blgelow 
was  that  Harlow  said,  If  his  father  would 
come  out  of  the  mill  and  go  upon  the  farm, 
he  would  make  him  a  present  of  It.  But.  we 
do  not  think  that  this  comes  within  the  broad- 
est definition  of  a  consideration.  It  was  nei- 
ther a  benefit  to  the  promisor  nor  an  injury  to 
the  promisee.  The  case  shows  no  drcnm- 
■tancea  from  which  it  can  be  Infored  that 
Harlow  would  be  benefited  hy  Levi's  moving 
onto  the  farm.  It  conld  not  have  been  under- 
stood to  be  such  by  the  parties.  Nor  was  thla 
an  Injury  to  Levi;  it  could  not  have  been  on- 
■  deretood  aa  aach.  Levi's  health  was  rather 
poor,  so  one  of  his  sons  Informed  Harlow  at 
the  first  interview,  and  the  su^estlon  as  to 
his  moving  upon  the  fflim  was  made.  Intend- 
ed, and  acted  upon,  we  are  forced  to  believe, 
as  a  benefit  to  Levi.  The  subsequent  con- 
duct of  the  parties,  when  the  deed  was  made 
and  the  mortgage  taken  back  as  a  part  of  the 
same  transaction,  confirms  us  In  this  belief, 
that  they  did  not  suppose  that  a  binding  con- 
tnct  hod  been  made. 

The  promise  upon  Harlow's  part,  therefore, 
must  be  regarded  merely  as  a  voluntary  ex- 
ecutory promise  to  make  a  gift  In  the  future. 
Such  a  promise,  so  long  aa  It  remains  miez- 
ecnted,  cannot  ordinarily  be  enforced. 

Bnt  It  Is  also  undoubtedly  true,  as  urged  In 
behalf  of  the  defense,  that,  under  some  dr- 
cnmstances,  even  a  parol  promise  to  make  a 
gift  of  land  will  be  enforced  In  equity.  The 
principle  Is  thus  stated  In  the  case  of  N'eale 
T.  Neale,  9  Wall.  1,  19  L.  Ed.  590:  "And 
equity  protects  a  parol  gift  of  land,  equally 
with  a  parol  agreement  to  sell  It,  If  accompa- 
nied by  possession,  and  the  donee,  Induced  by 
tbc  promise  to  give  It,  has  made  valuable  Im- 
provements on  the  property.  And  this  Is  par- 
ticularly true  where  the  donor  stipulates  that 
tbe  expenditure  shall  be  made,  and  by  doing 
this  makes  It  the  conslderatiw  or  condition 


of  the  gift"  Is  that  case  the  prMnlse  to  give 
the  real  estate  was  made  to  a  person  who  was 
about  to  marry  the  promisor's  son,  and  It  was 
upon  the  condition  that  she  should  erect  with 
her  own  means  a  soltable  dwelling  house  ixpon 
the  property.  This  condition  was  expressly 
made  the  consideration  of  tbe  promise  to  give, 
and  upon  its  performance  by  the  promisee 
she  was  certainly  entitled  to  performance  on 
the  part  of  the  promisor. 

No  such  state  of  facts  exists  In  this  case. 
There  was  no  stipulation  that  any  ^pendlture 
should  be  made  for  repairs.  But  we  do  not 
hold  that  ttiia  is  necessary  In  order  to  make 
such  a  promise  enforceable.  We  think  that 
the  following  Is  a  correct,  statement  of  the 
role  aa  deduced  from  the  great  weight  of 
authority:  A  parol  gift  of  land,  accompanied 
by  possession  by  the  donee,  will  be  enforced 
in  equity,  when  the  donee  has  been  Induced 
by  the  promise  of  the  gift  to  make  valuable 
Improvements  to  the  land  of  a  permanent  na- 
ture, and  to  such  an  extent  as  to  render  a 
revocation  of  tbe  gift  mijust,  inequitable,  and 
a  fraud  npon  tbe  donee.  Green  v.  Jones,  7B 
Me.  683.  See  tbe  cases  collected  in  the  note 
to  Lester  v.  Foxcroft,  1  White  &  T.  Lead. 
Cas.  Eq.  (4th  Am.  Bd.)  pt  2.  p.  1047;  and  the 
note  to  Anderson  v.  Oreen*  23  Am.  Dea  417 
<8.  c  7  J.  J.  Marsh.  448). 

But  it  must  clearly  appear  that  the  acts 
relied  npon  as  part  performance  were  done 
vrith  a  view  to  the  performance  of  the  con- 
tract. TUton  T.  Tllton,  »  N.  H.  385.  And 
slight  and  temporary  erections  for  the  ten- 
ant's own  convenience  give  no  equity.  Young 
V.  Glendenning,  6  Watts,  609. 

In  the  case  under  consIderatJon,  as  we  have 
already  seen,  the  expenditures  made  by  the 
promisee  were  not  provided  for  by  any  stipu- 
lation in  the  alleged  promise.  Nor  do  we 
think  that  it  clearly  appears  that  these  ex- 
penditures were  Induced  by,  or  made  in  con- 
sequence of,  the  promise.  It  seems  to  as. 
from  the  nature  and  extent  of  these  expendi- 
tures for  repairs  npon  the  buildings,  that  they 
were  made  for  the  convenience  of  the  mort- 
gagor, who  was  expecting  to  occupy,  them,  at 
least,  for  an  indefinite  period  of  time,  and 
that  tbe  expenditures  would  have  been  just 
as  lliiely  to  have  been  made  under  the  facts 
claimed  by  tbe  plaintiffs  as  under  those  relied 
upon  by  tbe  defendants. 

But  even  If  It  were  otherwise,  and  it  could 
be  said  that  the  expenditures  for  repairs  were 
induced  by,  and  made  in  consequence  of,  the 
alleged  promise,  they  were.  In  the  opinion  of 
the  court,  of  such  a  trivial  character,  In  com- 
parison with  the  value  of  the  property,  which 
cost  the  alleged  donor  some  $2,300,  and  tbe 
repairs  were  of  such  a  temporary  nature, 
that  they  do  not,  In  the  opinion  of  tbe  court, 
raise  an  equity  in  behalf  of  the  donee.  The 
revocation  of  the  promise  to  make  a  gift 
would  not,  under  all  of  the  circumstances  of 
the  case,  work  such  a  hardship,  or  Impose  a 
fraud  upon  the  promisee,  as  to  entiUe  him  to 
a  decree  In  equity  compelling  a  conveyance. 
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IQ  our  Tleir  of  tiw  cud,  therefore,  the  mort- 
gagor, prior  to  the  delivery  to  him  of  the  deed, 
was  not  the  eqoltable  owner  of  the  property, 
and  conld  not  have  ctxnpeUed  a  conveyance  of 
tt  to  himself.  Consequently  the  note  and 
mortgage  given  back  shortly  after  the  delivery 
of  the  deed,  and  as  a  part  of  the  same  trans- 
action was  not  without  consideration. 

These  qneBttons  might  perhaps  have  been 
more  concisely  raised  npon  proper  exceptions; 
bnt  still  they  are  open  to  the  plaintiffs  upon 
their  motion,  because.  In  onr  view  of  the  case, 
the  facts  testified  to  by  the  witnesses  for  tlie 
defense,  and  the  Inferences  properly  dedudUe 
th«%from,  did  not  warrant  tbe  verdict  ren- 
dered by  tbe  jury. 

Motion  rastalned.  New  trial  granted. 


(9S  Me.  4M) 

■    BCATSON  V.  TRAVELLERS'  INS.  CO. 
(Snpreme  Judicial  Court  of  Maine.   Jan.  4, 
lUOO.) 

AOCTOBNT  INSURANCE— INTBNTIONAIi  IN- 
JURIES. 

Where  an  accident  insurance  policy  con- 
tains a  provlBion  that  the  InBurance  should  not 
cover  "mtentional  Injuiies,  inflicted  b;  the  in- 
sured or  by  any  other  person,  except  bni^Iars 
or  robbers,^'  the  inBUred  cannot  recover  of  the 
Insurer  for  Injuries  Intentionally  Inflicted  upon 
him  by  another,  not  a  robber  or  burglar,  who 
made  an  assault  upon  him,  even  if  tne  injary 
sustained  was  not  precisdy  tiiat  Intended,  pro- 
rided  the  act  waa  intentional,  was  directed 
against  the  tnsared,  and  some  Injury  to  him 
<raa  Intended. 
(OffidalJ 

Agreed  statement  from  snpreme  Judicial 
court,  Knox  county. 

Action  by  CSuutes  Bfatson  against  the  Tmv- 
dlers^  Insurance  Company.  Submitted  ca 
agreed  statement   Plaintiff  nonanited. 

This  was  an  action  of  assumpsit  brought 
upon  an  accident  Insnrance  policy  Issued  by 
the  defendant  company  to  the  plaintiff.  Hie 
plaintiff  sustained  a  double  fracture  of  his 
right  arm  by  reason  of  an  alleged  accident  to 
falm  at  the  time  and  place  mentioned  In  the 
dedaratlon,  which  he  claimed  was  occasion- 
ed by  an  accident,  within  the  meaning  of  law 
and  the  policy  by  which  he  was  Insured.  The 
defendant  company  claimed  that  the  facts  did 
not  disclose  any  cause  of  action  against  the 
defendant  Tbe  parties  stipulated  that  if,  un- 
der the  agreed  statement,  the  defendant  was 
liable,  tbe  action  should  stand  for  tbe  assess- 
ment of  damages;  otherwise,  the  plaintiff 
was  to  become  nonsuit  The  following  is  the 
agreed  statement  of  facts:  "Tbe  policy  makes 
a  part  of  tbe  case.  At  the  time  and  place  of 
the  injury  the  plaintiff  waa  at  work  *ln  a 
motion*  by  himself,  in  a  bole  or  excavation 
In  the  ledge  about  two  feet  below  the  surface 
of  the  ledge  about  him,  when  Daniel  Story, 
who  was  working  at  another  place,  in  an- 
other *motlon,'  came  along  on  tbe  ledge  above 
where  the  plaintiff  was  standing,  and  began 
to  talk  to  the  plaintiff  In  an  angry  maimer, 
accnalng  tbe  plaintiff  of  blasting  too  heavily 


near  his  bouse  (Story's),  claiming  that  the 
rocks  flew  from  Matson's  blast  Into  his  'mo- 
tion,' and  also  struck  Story's  bouse,  and  Story 
told  Matson  to  stop  It;  that  he  would  kin  bis 
wife  (9tory's),  children,  or  himsdf.  Matson'a 
reply  was,  *Get  out  of  here;  you  have  no 
business  here.'  This  maddened  Story,  who 
then  picked  up  a  stick  or  club  of  wood,  which 
was  lying  near  l^,  drew  off,  and  strack  at 
Matson's  bead  with  it;  and  Matson,  to  ward 
off  the  coming  blow  and  save  his  head,  threw 
up  his  right  arm,  and  received  the  blow  on 
the  right  side  thereof,  breaking  It  as  describ- 
ed In  tbe  declaration.  Matson  bad  made  no 
attempt  to  strike  or  assault  Story,  or  to  use 
any  violence  whatever.  Tbe  assault  by  Sttxy 
upon  Matson  was  Intentional." 

The  oise  Involved  the  construction  and  ap- 
plication of  one  clause  In  the  policy,  which 
provides  that  the  Insurance  does  not  cover 
"intentional  Injuries  Inflicted  by  the  Insured 
or  any  other  person,  except  burglars  or  rob- 
bers"; tbe  only  question  being  whether  the 
Injury  which  caused  the  accident  for  which 
recoveiy  Is  sought  was  Intentionally  Inflicted 
by  "any  other  person." 

Argued  before  PETERS.  O.  J.,  and  HA8- 
KBLL.  WISWBLL,  STROTTT,  SATAGB.  and 
FOGLER,  JJ. 

W.  &  Prescott.  tor  plalntUt  a  B.  *  A.  S. 
Ltttiefleld»  for  defendant 

WISWBLL.  J.  Tbe  plaintiff  was  the  hold- 
er of  an  accident  Insurance  policy  Issued  by  the 
defendant  corporation,  which  entitled  him  to 
receive,  if  disabled  by  bodily  Injuries  sus- 
tained through  "external,  violent  and  acci- 
dental means,"  a  certain  sum  of  money  each- 
week  white  the  disability  continued.  The  pol- 
icy contained  a  clause  which  provided  that 
tbe  Insurance  should  not  cover,  among  other 
things,  "Intentional  Injuries  Inflicted  by  tix 
Insured  or  by  any  other  person,  except  bur- 
glars or  robbers.'* 

During  the  life  of  tbe  policy  tbe  plaintiff 
was  violently  assaulted  by  another  person, 
not  a  robber  or  burglar,  who  attempted  to 
strike  him  ui»n  the  head  with  a  stick,  bat 
the  plaintiff,  to  protect  himself,  put  up  his 
arm,  and  received  the  blow  thereon,  and 
thereby  sustained  the  Injury  which  be  claims 
entitles  him  to  recover  of  the  company.  Tbe 
plaintiff  was  without  fault  In  tbe  affair,  and 
the  assault  upon  him  Is  admitted  to  have  been 
intentional.  These  focts  appear  In  the  agreed 
statement  of  fiacts  upon  which  tbe  case  comes 
to  this  court 

Under  these  drcumstances,  Is  the  plaintiff 
entitled  to  recover?  We  think  not  Were  It 
not  for  the  provision  that  tbe  Insurance 
should  not  covCT  Injuries  Intentionally  Inflict- 
ed by  another.  It  might  perhaps  be  said,  as 
some  courts  have  held,  that,  as  to  the  Insured, 
tbe  Injury,  for  which  he  was  In  no  way  respon- 
sible, was  an  accident  an  unforeseen  event  a 
casualty. 

But  here  tbe  injury  was  sustained  In  one 
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of  the  very  wayi  which  the  poUcj  {worlded 

aboitfd  not  be  covered  by  the  loBurance, — In- 
teational  Injuries  Inflicted  by  another.  An 
act  may  be  Intentional,  wblle  Its  result  may 
be  vafweaeen  and  unintentional,  and  there- 
ton  acddoital,  within  the  meaning  of  the 
contxact  of  Insurance.  But  that  Is  not  so  in 
this  case.  Hece  the  act  was  intentional.  It 
-was  directed  against  tbe  Insored,  and  direct 
Injury  to  the  Insured  was  Intended. 

AH  the  cases  tbat  have  been  called  to  our 
attentlcm,  In  wlilch  a  similar  ^Ttolim  ot  an 
accident  insurance  ptdlcy  has  been  consider^ 
ed,  hold  that  wbiexe  tiie  injuries  snatalned  by 
tlie  insured  were  Intenttonally  Inflicted  by  an- 
other,  and  where  tbe  Intentional  acts  of  an- 
other that  caused  ttw  Injury  were  aimed  at 
the  Insured,  there  eouU  be  no  recovery.  In- 
■uxance  Co.  r.  McOcmk^,  327  IT.  8.  661,  8 
Sop.  Gt.  1800,  82  L.  Bd.  808;  HDtcfaeraft*s 
Bx'r  T.  Insurance  Go.,  87  Ky.  SOO,  8  8.  W. 
670;  Utter  T.  Insnnutce  Co.,  66  Mich.  646,  82 
N.  W.  812. 

Tb%  snggestloo  made  by  counsel  for  plaln- 
tUt,  that  tbe  Injury  sustelned  1^  the  plaintiff 
was  not  the  prectae  one  bitended  by  llie  per- 
son making  the  assaiflt.  Is  rather  too  mudi 
of  a  xeflnemoit  The  plalntlfl  sustained  an 
injury  Inflicted  by  another.  That  other  in- 
tended to  Inflict  b^nry  uptm  tbe  pWntlff,  and 
accomplished  his  pvpose.  The  case  is  dear- 
ly within  the  exception  made  by  the  contract 
of  Insuranoe.  In  accordance  with  the  atlpa' 
laUon  of  tiie  report,  the  entry  wHl  be: 

Plaintiff  nonsuit: 


at  BS) 

WEYHOUTH  et  aL  T.  BBATHAH. 
(Bopremc  Judidal  Court  of  Btalne.   Jan.  11* 

1900.) 

DRIVINO  LOOS-COHPSNSATION. 
He  who  QDdertakes  to  drive  logs  intermix- 
ed with  his  own  at  tbe  expense  of  the  owner 
of  them  most  drive  them  reasonably  dean  to 
their  destination,  before  he  can  recover  com- 
pensation therefor.  Held,  that  tbe  plaintiff  did 
not  do  this,  and  therefore  he  cannot  recover. 
(Official.) 

Exceptions  from  supreme  Judicial  court, 
Piscataquis  county. 

Action  by  Andrew  J.  Weymouth  and  oth- 
ers against  Isaac  Beatham.  Verdict  for  de- 
tradant,  and  jdalntlffs  except.  Exceptions 
OTermled. 

This  was  an  aeUon  on  the  case  to  recorer 
a  reasonable  compeusatlon  from  the  owner 
tat  driving  bis  Umber,  which  became  no  Inters 
mixed  with  that  of  the  pbUntlfls  tbat  It  could 
not  be  couTenlently  aerated,  for  the  pur* 
pose  of  bdng  floated  to  title  place  of  market 
or  mannfactnre.  The  evidence  tended  to 
show  that  defendant's  logs  were  so  intermixed 
with  those  of  the  plaintiffs  In  PlscataQula 
riTw  aX  tha  month  at  Bebola  stream,  and  that 
plaintiffs  drore  said  tntermind  tlmbw  of  de- 
fendant out  oi  the  Piscataquis  river  into  the 
Penobscot  towards  tbe  place  of  market  or 
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manufaetnie.  Evidence  was  Introduced  by 
th6  defendant  to  show  that,  after  said  tim-  ■ 
ber  was  driven  out  jof  Piscataquis  Into  the 
Penobscot,  a  part  of  botti  i^alntltCs*  and  de< 
fendant's  timber  became  intermixed  with  tim- 
ber of  the  Bast  Bxancb  drive,  which  was  at 
that  time  being  driven  In  the  Penobscot  riva 
at  and  below  the  month  of  the  Piscataquis, 
and  was  driven  to  the  place  <tf  naarket  at  ' 
manufacture  by  the  persons  or  company  so 
driving  said  Bast  Branch  drive,  who  were 
paid  for  mch  drlvbig  by  the  plaintiffs  and  de- 
fendant severally. 
,  Bvldenee  was  also  Introduced  tqr  defendant 
and  It  was  admitted  bj  the  plalntlflb  and 
thdr  witnesses,  that  a  portton  ci  both  x^atair 
tiffs'  and  defendant's  logs  waa  left  by  plalB- 
tiffk  along  the  shores  of  Penobscot  river,  and 
In  two  large  Jams  in  said  ttvv  between  tha 
month  of  the  Plseataqnli  rivor  and  the  boom 
or  destlnatkra  of  said  logt  at  timber.  I^n 
the  i^alntiCV  rl^t  to  recover  a  reaamable 
compensatlw  for  so  driving  the  de^dantia 
logs  towards  the  place  of  maiket  or  manu- 
facture the  court  instructed  the  Jury  aa  tol- 
lows:  "He  exerdses  his  option  either  to  take 
them  alrag  oc  leave  them  i&ieta  he  pleases. 
But  if  he  decides  to  take  them  altn^Mbe 
Intermiud  logs,  with  tala-to  the  place  ot  dea- 
tlnatl<m,  then  he  aasomca  the  oontnd  and  Ibe 
doty  to  take  them  au  along  with  his  drive 
Just  aa  mu(A  as  If  he  had  undertaken  by  con- 
tract to  drive  theoL  Bo  usnmet  the  duty 
of  taking  to  market  or  destination  all  the  so 
Intermixed  logs.  SMnethlng  has  been  said  in 
tbe  argument  that  the  statute  does  not  reqnbn 
that  the  plaintiff  In  tbts  case  shaU  have  driv- 
en the  logs  to  the  place  ot  destination;  that 
If  he  left  the  logs  ellewhere^  short  of  their 
destination,  he  ndght  recover.  Xow,  tbeae 
logs,,  as  I  understand  it,  were  all  deatined  to 
the  same  market,  or  eome  place  or  home.— 
those  of  the  i^alntiffs  and  those  of  tbe  de- 
fendant.  Now,  the  court  has  said  In  a  case 
has  been  before  iti  'When  a  log  be- 
cmnea  Intermixed,  they  may  drive  that  log 
all  the  way,  even  though  It  afterwards  dears 
Itself  from  the  mass  intermixed.  Tbe  plain* 
tiffs  have  the  custody  of  tt,  and.  If  titey  drive 
it  at  all,  they  must  drive  tt  home.  When  he 
undertakes  to  drive  intermixed  logs,  having 
In  view  tbe  holding  liable  the  owner  of  tiiose 
logs,  he  mnst  make  a  dean  drive,  and  drive 
lunne  to  the  place  of  destination.* "  To  which 
ruling  and  instmctluia  of  tbe  court,  aftw  a 
verdict  for  the  defendant  bad  been  returned, 
the  plaintiffs  excepted. 

Argued  betata  PBTS1B8.  O.  J.,  and 
HASKELL.  WHITBHOUSB.  WI8WBLL, 
STROUT.  and  SATAGB,  JJ. 

O.  W.  Howe,  for  plaintiff!.   W.  H.  Powell, 
for  defendant 

HAHKKIJ^  J.  This  Is  an  action  to  recover 
compensati<m  tar  driving  defendant's  logs  that 
had  become  intermixed  with  plidntlffs'  logs  so 
that  they  could  not  be  conveniently  sqtarated 
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ttaOTettom.  The  eaM  comes  op  on  eicepOoni 
plaintiffs.  The  verdict  was  for  the  defaid- 
ant  The  evldenoe  la  not  reported,  and  the 
facts  mnst  be  tak^  as  atated  In  the  blU  of  ex- 
ceptions. 

The  plaintiffs  and  defendant  were  owners 
of  I09  In  the  Piscataquis  rlrer,  destined  for 
the  boom  above  Bangor,  In  the  Penobscot. 
Their  respective  logs  became  Intermixed  In 
the  Piscataquis  at  the  mouth  of  the  Sel>ols 
stream,  and  were  driven  by  the-plalntlfrs  out 
of  the  Piscataquis  Into  the  Penobscot  There 
a  part  of  the  Intermixed  logs  became  again 
Intermixed  with  the  Bast  Branch  drive,  and 
was  drlrm  to  the  boom  by  those  In  charge  of 
that  drlv^  to  whom  the  plaintiffs  and  defend- 
ant paid  compensation  respectively.  A  part 
of  the  remainder  of  plaintiffs*  drive  of  Inter> 
mixed  logs  was  driven  to  the  boom  above 
Bangor,  and  part  of  them  was  left  along  the 
shores  and  in  Jams  In  the  Penobscot  above 
the  boom,  and  was  not  driven  In  by  the  plain- 
tiffs. 

Had  the  destination  of  the  plaintiffs'  logt 
been  the  mouth  of  the  Piscataquis,  and  had 
they  there  separated  the  defendant's  logs  from 
tb^r  own,  and  turned  them  Into  the  Penob- 
scot, th^  would  have  been  entltied  to  00m- 
pensaUon  for  driving  defendant's  with  their 
own,  for  they  would  have  then  driven  them 
home;  thai  Is,  to  the  destination  of  their  own 
drive.  That  Is  the  doctrine  of  Bearce  v.  Dud- 
ley, 88  Me.  410,  34  Ati.  260.  In  that  case  the 
plaintiff  drove  the  defendant's  logs,  In  a  mass 
with  his  own,  down  the  Androscoggin  to  Lew- 
isttm,  the  place  of  destination  of  plaintiff's 
logs,  and  there  separated  defendant's  logs, 
and  turned  them  adrift  down  river  towards 
Topsham,  the  place  of  their  destination;  and 
the  plaintiff  was  allowed  pro  rata  compensa- 
tion for  driving  tiie  mass. 

In  the  case  at  bar,  plaintiffs  turned  the  In- 
tomlxed  mass  Into  the  Penobscot,  where  a 
part  became  intermixed  with  the  Bast  Branch 
drive,  and,  with  It,  were  driven  to  the  boom. 
Had  the  plaintiffs  driven  the  remainder  clean 
to  the  boom,  then  all  defendant's  logs  would 
have  been  delivered  at  their  destination,  and 
no  good  reason  can  be  given  why  defendant 
should  not  hare  contributed  to  the  expense  of 
driving  his  1<^  to  market,  by  whomsoever  In- 
curred. But  tills  plaintiffs  did  not  do. 
They  left  the  Intermixed  mass  along  the 
shores  and  on  the  rocks  of  the  Penobscot,  as 
suited  their  own  convenience,  over  a  distance 
of  40  miles.  The  defendant  mnst  tJien  eltiier 
lose  his  stranded  logs,  or  bear  the  expense  of 
collecting  them  from  shores,  coves,  rocks,  iind 
shoals,  at  a  much  larger  expense,  perhaps, 
than  the  coet  of  driving  them  In  the  flrst  In- 
stance.' He  who  undertakes  to  drive  logs  tn- 
termlxed  with  his  own.  at  the  expense  of  the 
owner  of  them,  mnst  drive  them  clean,— rea- 
sonably dean.  He  cannot  scatter  a  part  by 
the  way,  and  only  drive  those  logs  that  may 
be  convenlentiy  driven,--perhaps  without 
much  expense,— and  leave  the  owner  to  gather 
those  stranded,  or  lose  tbsm.   It  most  be  r»- 


membered  tiiat  the  whole  auuM  of  Intwrmlxed 
logs  was  driven  1^  plaintiffs  ont  of  the  Pis- 
cataquis. They  had  taken  control  of  the 
mass,  and  should  have  seen  to  it  that  they 
were  drivra  home  as  a  prerequisite  of  com- 
pensation therefor.  If  a  part  became  Inter* 
mixed  with  another  drive,  and  so  were  driven 
In,  the  defendant  conld  not  have  been  preju- 
diced thereby.  His  logs  would  have  been  all 
delivered  at  their  destination,  and  It  would  be 
Just  to  require  him  to  pay  for  Qie  bauAt  at 
the  service  received. 

The  whole  charge  Is  neither  reported  nor 
made  a  part  of  the  tCKeptiom.  It  Is  pre- 
sumed that  appropriate  Instmcttons  were  giv- 
en relatlve'to  the  partlenlaT  fiuta  of  the  case, 
except  so  far  as  ttie  extract  tberefnim  ex- 
cepted to  shows  the  contBary. 

The  extract  excepted  to  Is  tblaz 

**He  [a  plaintiff]  exercises  his  optiw  either 
to  take  them  aloi^  [the  tnt^mlxed  logs]  or 
leave  them  where  he  pleases.  But,  if  he  de- 
cides  to  take  them  along  [the  Intermixed  logs] 
with  his  to  the  place  of  destination,  then  he 
assumes  the  control  and  the  duty  of  taking 
them  all  along  with  his  drive,  Just  as  moc^ 
as  if  he  had  undertaken  by  contract  to  drive 
them." 

That  Instructkm  Is  correct  as  a  rule  of  law. 
OondiUons  might  call  for  more  ^lldt  ex- 
planation In  its  application  to  the  facts  of  a 
case;  as,  for  Instance,  that  the  mtermlxlng 
with  the  East  Branch  'Irlve,  If  the  Intermixed 
logs  were  driven  in!  ^ould  not  prednde  re- 
covery. Such  an  Instniotlon  is  presumed  to 
have  been  given.  If  not  given.  It  should  have 
been  requested.  But,  whether  given  or  not, 
upon  the  facts  stated  In  the  exceptions  the 
plaintiffs  should  not  recover, -for  they  admit 
that  they  neither  did,  nor  did  they  try  to, 
drive  the  remaining  Uga  reasonably  dean, 
which  fact  ought  to  bar  their  recovery.  This 
would  have  been  so  If  no  logs  had  become 
intermixed  with  the  Bast  Branch  drive,  for 
the  plaintiffs  then  wonld  have  been  required 
to  make  a  reasonably  dean  drite  of  the  whole 
mass  of  logs  before  recovery. 

The  remaining  extract  excepted  to  Is  a  quo- 
tation from  Bearce  v.  Dudley,  and  Is  appli- 
cable to  the  facts,  as  the  destination  of  both 
plaintiffs'  and  defendant's  logs  was  the  same 
boom,  and  had  reference  to  the  scattering  ol 
defendant's  logs  all  the  way  from  the  Piscat- 
aquis to  the  boom. 

Exceptions  overruled. 


STATE  V.  liUBEBt. 
(Sopreme  Judicial  Court  of  Maine.   Dec  27, 

1809.) 

CONSTITUTIONAL  LAW-EXCBSSIVB  V1SSAL- 
TIBS-SHORT  LOBSTBRS. 

1.  Every  presumptloD  and  Inteudmeut  Is  In 
favor  of  the  constitutionality  of  an  act  of  the 
legislature,  and  courts  are  not  Jostified  tn  pro- 
nouncing a  legislative  enactment  Invalid,  umeas 
satisfied  heyond  a  reasonable  doubt  Of  Its  re- 
pugnance to  the  constitntiott. 


Digitized  by  Google 


STATE  T.  LUBEB. 


521 


2.  Hw  Btfttnte  of  1807.  c  28B,  rd«ttnc  to 
•hort  lobsters,  is  not  repoffnant  to  section  B  of 
article  1  of  the  constitadon  of  this  state,  whldi 
prohibits  the  intpodtlon  of  excesalTe  fines. 

(Official.) 

Exceptions  from  soperior  conrt,  Otunber- 
kmd  aaaatf. 

James  Lubee'  was  convicted  of  the  vlola- 
tton  of  an  act  telatlnK  to  abort  lolnten^  and 
ocepta.  Exceptions  OTemiled. 

This  was  an  appeal  to  the  superior  conrt, 
Onmberland  county,  frtKn  the  Portland  mu- 
nldpal  conrt,  npon  a  complaint  against  the 
defendant  under  the  provisions  d  section  80 
of  chapter  28&  of  flie  Public  Laws  of  1807, 
for  havhig  In  his  possession  86  lobsters  less 
than  10^  Inches  in  length. 

The  government  Introduced  evidence  that 
the  defendant  on  the  14th  day  of  July,  1898, 
had  in  his  posseaslon  86  lobsters,  each  cH 
vhlcb  lobsters  was  less  than  10%  Inches  In 
length,  measured  as  provided  by  said  law,— 
said  lobsters  being  at  said  time  In  a  lotntw 
trap  owned  and  controUed  by  the  defendant, 
the  ends  of  which  were  tied  up  In  such  a  man- 
ner that  said  lobsters  could  not  escape,— and 
also  that  the  defendant  then  stated  that  the 
lobsters  were  Intended  to  be  nsed  by  bim 
fbr  bait 

The  evidence  also  showed  that  the  value  of 
the  lobstera  waa  from  oae  to  twQ  centa 

apiece. 

The  defendant  did  not  take  ttie  stand,  and 
did  not  offer  any  evidence  whatever. 

The  defendant's  counsel  requested  the  court 
to  rule  that  tbe  law  under  which  Aid  com- 
plaint was  Instituted  was  unconstitutional, 
as  it  Imposed  an  excessive  fine.  Tti6  court 
declined  so  to  rule,  and  Instructed  the  Jury 
that  the  law  was  constitutional.  Ilie  Jury 
returned  a  verdict  of  guilty.  , 

To  this  rollng  and  refusal  to  rule  ^e  de* 
ffendant  ezc^;}ted.   

Argued  before  BBfBBT,  HAHKMLL,  WI8- 
WBLL,  STROUT.  BAYAOB,  and  TOGUBB, 
J7. 

Geo.  Ubby,  Oo.  Atty.,  fas  tbe  State.  Ba4. 
TbonqNnn,  Cor  defendant 

FOGLBB,  J.  Tbe  respondent  waa  tried  In 
the  superior  court  for  Oomberland  county,  on 
appeal  from  the  municipal  court  of  the  city 
itf  Portland,  npon  a  complaint  charging  him 
with  having  In  bis  poaaeaelon  86  lobsters,  each 
less  than  10^  inches  In  length.  The  atatoto 
npon  whicb  tbe  complaint  la  baaed  (section 
S9,  c.  2S6,  Pub.  Laws  18&7)  prorldea  that  It 
Is  unlawful  to  possess,  for  any  propose,  any 
lobsters  leas  than  10^  Indwa  In  length,  under 
a  penalty  of  five  dollars  for  each  lobster  so  poa- 
•essed.  The  respondent's  coonael  requested  the 
conrt  to  rule  that  the  lawimderwblcb  tbe  com- 
plaint was  instituted  waa  nnconstltntfcmal  and 
▼old,  as  It  Imposed  an  excessive  fine.  •  Tite 
court  declined  to  so  rule,  and  Instmcted  tbe 
jury  tiiat  the  law  was  constitutional;  and, 
tbe  Jury  having  retomed  a  verdict  of  fnttty* 


tbe  rwpondeBt  cmtpta  ta  nKh  rollng  uA  m- 
fusal  to  rule. 

Tbe  ^ueaUon  pnaented  by  tbe  exoQptiona  i» 
whether  or  not  the  fine  provided  by  tbe  act 
above  referred  to  la  '^excenlrc,''  and  repair' 
umt  to  aectloa  9  of  article  1  of  Uw  coostltn- 
tion  of  this  Btate;  whldi  proUblto  the  bnpo- 
oltlon  of  **BzceB8lve  fines.*' 

It  la  contended  tbe  leipaidenfB  oonuaeS 
that  as  the  value  of  the  lobsters  less  than 
the  reQuired  length,  fonnd  In  tbe  respondent's 
posBsaaion,  waa,  aa  ai^ean  by  the  testimony, 
only  one  or  two  centa  eaob,  a  penalty  of  fire 
dollan  for  each  lobster  la  not  propmrtlonal  to 
the  offense^  bat  la  ezceaatvet  and  UMrefore  re* 
pugnant  to  the  ocmatttutlonal  prorMon  abora 
referred  to. 

Elv^  presnmpUon  ud  Intendmoit  la  In 
favor  of  the  constitution allty  of  on  act  of 
leglalatnre.  Oourta  are  not  jnstlfled  In  pro* 
nonncing  a  legislative  enactmrat  Invalid  un- 
less satlsAed  beyond  a  reaaonable  doubt  of 
Its  repugnance  to  the  conatitnticm,  and  nofli* 
ing  but  a  dear  violation  of  the  c(matltallQn~ 
a  dear  usurpation  of  power  prohibited- will 
warrant  the  judiciary  In  declaring  an  act  of 
the  legislature  nnconstltntlonal  and  void. 
Cooley,  Otmat  Um.  181;  Fletoher  v.  Peck,  6 
Oranch.  128.  8  Bd.  162;  Ogdoi  v.  Saon- 
dera,  12  Wheat  270,  6  L.  Ed.  606;  Foster  v. 
Bank,  16  Man.  246;  Rich  ▼.  Flandera,  88 
N.  H.  801;  Hartford  Bridge  Oo.  v.  Union  Fer- 
ry Oo.,  29  Oonn.  210;  Kerrigan  v.  Force,  68 
N.  Y.  881;  Tyler  v.  People.  8  MIcb.  820;  Ink- 
ster  V.  (Server,  1«  Mich.  484.  *1t  Is  but  a  de- 
c«it  reapect,**  uys  Mr.  Jnatlce  Washington 
In  Ogd«i  V.  Saunders,  supra,  **due  to  the  wls- 
dcnn,  the  Integrl^.  4nd  the  patriotism  of  the 
legislative  body  by  wblefa  any  law  Is  passed, 
to  preaume  In  favor  ot  Ita  validity  until  Its 
violation  la  proved  beyond  all  reaaonable 
doubt** 

It  Is  also  to  be  presumed  Ibat  Ibe  legtBla- 
tnre,  In  enacting  a  atatnte^  has  acted  wltb 
Integrity,  and  with  a  jnat  desire  to  keep 
within  tbe  restrictions  laid  down  the  con- 
Btitntlon  npm  Its  action,  and  bas  deliberately 
solved  aH  doubta  of  tiie  oonatltuttonaUty  of 
Ita  action  In  Its  favor.  Oooley,  Oonst  Um. 
183. 

In  determining  the  qneatlon  whether  tbe 
punishment  Imposed  by  a  atatute  Is  propor- 
tional to  the  offoise,  or  whethw  or  not  a 
fine  Imposed  la  excessive,  regard  must  be 
had  to  the  purpose  <^  tiie  enactment,  and  to 
the  Importance  and  magnitude  of  tbe  public 
lotereat  sought  by  It  to  be  protected.  It  bas 
long  been  the  pdtcy  of  our  atato  to  protect 
and  preserve  Ita  seaahore  fldierles.  Those 
fisheries  are  of  great  Importance  to  the  atete; 
furnishing,  when  imperiy  iHvtecled  and  pre- 
served, employment  to  many  people,  and  sup- 
plying great  quantities  of  wholesome  and 
nutrldoua  food.  The  statnto  nnder  cMUld- 
eratlon  Is  one  of  a  series  ot  esiactmento  pass- 
ed by  the  legislature  for  tbe  protection  of  one 
brandi  of  those  flaholea.  Aa  stated  by  Ur. 
Justice  Haakell  In  State    Onlg,  80  SCa  85, 1ft 
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Att.  IKt  *mie  object  and  purpoM  oC  tiie  met 
are  to  preveiit  the  deotroctltHi  ot  lobatos  to 
inch  a  d^rae  aa  to  materlanj  dlmUdah  tUo 
nipply.  and  to  praaerve  m  Decenary  and  Tal- 
uable  sonrce  of  food." 

Wlietber  or  not  Hha  flno  tanpoaed'  by  the  act 
iB  ezceaslre  doea  not  depehd  npon  tbe  value 
of  the  lobaten  found  bi  the  unlawful  poe- 
■esslon  ia  a  party.  Were  H  otherwise,  and 
the  lobaten  so  found  were  ao  small  as  to  be 
of  no  valve^  there  should  be  no  penalty.  If 
tbe  law,  aa  urged  by  the  respondentia  coan- 
mSi,  be  onanna  to  those  wbo,  like  the  re- 
Qtondoi^  have  large  numbers  of  small  lob- 
sters In  tbdr  possession,  it  Is  tbe  faidt,  not 
of  the  law,  but  of  the  Infractors. 

The  legislature^  wltti  full  knowledge  of  the 
evil  to  be  remedied  and  pt  the  public  Inter- 
esta  Invcdved,  has  fixed  the  penal^  for  vio- 
lation of  the  statute.  We  are  not  satisfied 
that  Its  action  is  in  v1<dation  of  tbe  constitu- 
tional restilctlinis,  uid  we  flieref<m  adjudge 
that  tbe  act  is  constltntfonaL 

Bfaiiceptiona  overruled^ 


<M  ICS.  <1S) 

UABTBL  et  al.  v.  DESJABDIN. 
(Soineme  Judicial  Conrt  of  Maine.    Dee.  ST, 
1809.) 

WRIT  or  BHTRT— POSSESSION  OF  HORTGAOBD 

PRKMISBS. 

1.  A  cestui  que  trust  of  a  mortage  of  real 
estate  cannot  maintain  a  writ  of  entry  for  po9- 
Bession  of  the  mortgaged  premiBes. 

2.  A  testamentary  guardian  of  infant  wards 
loaned  money  of  bia  wards,  and  tooli  as  securi- 
tj  a  mortgage  of  real  estate  in  favor  of  himself 
as  such  guardian. 

F«M,  that  the  wards  cannot  m^ntaln  a 
writ  of  entry  tor  posocsslim  of  the  mortgaged 
property. 
(OffldaU 

Bzceptions  from  supreme  judicial  court,  An- 
droscoggin county. 

Action  by  Baoul  Martel  and  another  against 
Bttleune  DeaJardln.  Judgment  for  plaintiffs. 
Defendant  excepts.   Exceptions  sustained. 

Argued  before  PETSUtS*  0.  J.,  and  UAS- 
KELL,  WISWELU  8ATA0B.  and  TOQUSEL, 
JJ. 

D.  J.  GUUcuddy  and  W.  A.  Mtwey,  for  plain- 
tiffs. W.  H.  White.  B.  M.  Garter,  and  J.  G. 
CSiabot,  for  defraidant 

'.  FOOLEB,  J.  On  icKceptlons.  Writ  of  m- 
Iry.  Flea,  tbe  general  l88n&  '  The  demanded 
premises  are  situate  in  tbe  dty  of  LewlstcMi. 
Tbe  defendant  is  summoned  to  answer  unto 
Raoul  Martel  and  Marie  Louise  Martel,  both 
of  said  Lewlstcm,  Infants  under  the  age  of 
21  years,  who  sae  this  action  by  Pierre  B. 
Provost,  tlielr  duly  and  legally  appointed 
guardian.  Htn  question  In  amtroversy  ih 
whether  the  idalntifrs  have  such  an  estate  In 
the  demanded  premises  as  will  enable  than  to 
maintain  tbe  aptlon. 

Tbe  case  Is  thus:  Laitibert  Sarazln,  of  St 
Hyactnthe,  hi  ttie  province  of  Quebec,  was  ap- 
pointed In  said  inovince,  under  tbe  last  wHl 


and  testament  of  Jean  Bte.  Getinaln,  de- 
ceased, testamentary  guardian  of  the  lOidntiffs 
Baoul  Martel  and  Marie  Lonlse  MartsA,  minor 
dilldren  of  L.  J.  Martel,  and  of  all  oUtat  diU- 
dren  wbldi  may  be  bora  of  said  L.  J.  Hartel's 
marriage,  Hay  4,  188B.  Said  Barailn  lomied 
to  said  L.  J.  Martel  |5,000  of  tbe  funds  In  bts 
hands  as  such  testamentary  guardian,  and 
received  from  sidd  Martel  a  mortgage  of  that 
date  of  the  .demanded  pr^nlses,  under  wbidi 
the  idajntlffs  claim  title.  The  mortgage  ran 
to  "Lambert  Saraidln,  of  St  Hyacbitbe,  of  tbe 
province  of  Qnebet^  In  the  domlnku  of  Oaa- 
ada.  guardian  of  Marie.  Louise  and  BaonI, 
minor  ,cblldren  of  L.  J.  Hartd,  under  tbe  laat 
wHl  and  testament  of  the  late  Jean  Bte.  Oer^ 
main,  made  at  St  Hyadnthe  aforesaid,  and  ot 
all  other  dilldren  whldi  may  be  bom  of  seul 
L.  J.  Martei's  marriage,"  Sarasin  died  about 
two  years  before  the  commencement  of  tUa 
action,  and  an  administrator  of  his  estate  was 
appointed  In  Oanada,  who  died  about  a  year 
before  Ibis  snlt  waa  commfticed.  In  S^bm- 
ary,  1899,  Pierre  B.  Provost  was  appointed 
guardian  of  the  plaintiffs  by  the  judge  of  pro- 
bate for  the  county  of  Aiidroscoggla.  Tj.  J. 
Martel  conveyed  the  demanded  premises  to  Uie 
defendant  by  a  deed  wbldi  was  execrted  and 
delivered  subsequent  to  tbe  executltm,  d^v- 
ery,  and  record  of  tite  mortgage.  Tbe  plain- 
tiffs claim  no  title  to  the  demanded  preonlseii 
other  than  the  mortgage  above  referred  to. 
Tbe  presiding  Justice  ruled  that  the  platntiff^ 
were  entitled  to  Judgment,  and  tte  d^taidant 
excepts. 

We  are  ctf  opinion  that  the  plaints  cannot 
matntiUQ  their  action,  and  that  toe  defttidr 
ant's  exceptions  must  be  sustained. 

A  legal  interest  In  the  realty  is  esseatbl  to 
m^'T^ty'"  a  writ  of  entry  to  foreclose  a  mort- 
gage, or  to  reduce  the  nuMrtgaged  property  to 
possession.  Tbe  plaintiff  must  hold  tbe  l^al 
estate  at  the  time  be  brings  the  action,  and  It 
Is  Immaterial  that  be  holds  the  estate  for  the 
ben^t  of  anotoec  A  cestui  one  tmat  of  a 
mortgage  of  real  estete  cannot  maintain  a  salt 
of  entry  for  possession  of  the  mortgaged  prem- 
ises. 2  Jones,  Mortg.  t  1280;  Somes  v.  Skin- 
ner, 16  Masa.  S4S;  Toung  v.  BOUer.  6  Qny, 
162. 

Virea  tn  equity,  where  a  suit  broui^t  to  re- 
eavex  trust  property  or  to  reduce  It  to  posaes- 
slon  to  no  wise  affecte  his  relations  wltb  his 
cestulB  que  trustent,  it  Is  unnecessary  to  make 
toem  putles.  Carey  Brown.  92  TT.  S.  171. 
28  L.  Ed.  468. 

In  the  case  at  bar  the  mwtgage  under 
which  tbe' demandants  claim  was  In  favtnr  oi 
Lambert  Sarasbi.  The  legal  title  was  to  him. 
although  the  mortgage  was  to  him  as  guardian 
of  the  demandants.  Tbe  demandanito  took  no 
legal  estate  to  the  mortgaged  premises,  and 
oumot  maintain  tbls  action  to  foreclose.  Tbte 
was  so  held  to  tbe  rtmilar  case  of  Somes  v. 
Skinner,  supra.  There  a  mortg^  was  taken 
by  one  Somes  as  guardian,  and.  for  the  boieflt 
of  his  ward,  who  brought  tbe  action  to  Core- 
dose  the  mortgage.  It  tras  held  that  he  could 
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not  maintain  the  action.  The  court  WMjt:  'It 
Is  tnie  that  the  mortgage  was  taken  bj  N. 
Somes,  goordian  of  the  demandant,  and  (or 
his  ben^t;  bat  the  legal  estate  In  the  mort- 
gage was  neTer  In  the  demandant,  and  be 
conld  not  maintain  a  suit  to  foreclose  the 
mortgage."  This  decWon  Is  supported  by 
aomerous  authorities,  among  which  we  cite 
Yonng  T.  Miller,  supra;  Pond  t.  Ourtls,  7 
Wend.  4S:  McKinney  t.  Jones,  &6  Wis.  88,  11 
N.  W.  606,  and  12  N.  W.  881;  Gard  t.  Naff. 
SD  Ohio  St  607. 

The  fact  that  Sanudn.  the  testamentary 
goardian,  died  before  the  commcncenient  of 
the  suit,  gave  the  demandants  no  other  or 
better  estate  than  the  equitable  estate  which 
they  had  in  the  lifetime  of  the  guardian.  Hie 
mortgage  debt,  and  the  mortgage  by  which  It 
was  secured,  at  his  death  passed  to  his  per- 
«mal  representatives,  who  must  account  there- 
for to  the  court  from  which  the  a»c— —1 
guardian  received  his  appointment. 

Buq^itoiui  austained. 


OS  K*.  411) 

BELFAST  SAT.  BANK  T.  It&NCBY. 
(Supreme  Jndldal  Court  of  Maine.  Jan.  % 

1900.) 

ATTACHHBW^-BAKKRUPTCT— mB01.V«NT  SB- 
TATB. 

In  an  action  vpon  the  defendant's  promissory 
notea,  It  aiwesied  that  the  suit  was  commenced 
Norember  II,  1876,  and  the  defendant's  real  es- 
tate waa  attached  upon  the  writ.  More  than 
four  months  after  the  attachment  of  real  es- 
tate the  defendant  filed  his  petition  In  banh- 
mptcy,  he  was  duly  adjudged  a  bankrupt,  and 
suDsequently  received  his  discharge.  An  as- 
signee was  appointed,  who,  in  pnrauance  of  a 
license  granted  by  the  United  States  district 
court,  lold  the  rial  estate  attached  upon  the 
writ  in  this  action,  subject  to  such  attach- 
ment. The  action  was  continued  from  term  to 
term,  nntU  the  January  term,  1689,  when  the 
^lOnljfl  filed  a  motion  setti v  out  the  facts,  and 
asUiw  that  It  might  haT*  a  apecfal  Judgment 
for  the  amount  found  due  upon  ttie  notea  in 
suit,  and  execution  against  the  property  at- 
tadied  upon  the  writ. 

But  inrior  to  this  the  defendant  had  died, 
letters  of  admlnlstraUon  had  been  duly  grant- 
ed upon  hfa  estate,  and  his  estate  had  bem 
duly  adjudged  and  decreed  insolvent,  and  com- 
mlssioners  In  Insolvency  appointed. 

Held,  that  notwithstanding  the  fact  that 
the  real  estate  attached  upon  the  writ  had  pass- 
ed to  the  defendant's  assignee  In  bankruptcy, 
and  had  been  sold  by  him,  subject  to  the  at- 
tacbment,  the  plaintiff's  attachment  had  been 
dissolved,  accoraing  to  the  provisions  of  Rev. 
St.  c.  61,  S  ^  by  the  decree  of  Insolvency  on 
the  estate  of  the  defendant  before  a  levy  or  sale 
OD  executlMi,  and  that  consequently  the  plain- 
tiff Is  not  entitled  to  a  spedal  Judgment  against 
the  property  attached  upon  the  writ. 
(Official.) 

Heport  fmn  raceme  Judicial  court,  Waldp 
county. 

Action  by  the  Belfast  Savings  Bank  against 
William  K.  Lancey.  Case  reported,  and  Judg- 
ment for  defendant 

This  was  an  action  of  assumpsit  on  two 
promissory  notes,  of  $2,000  each,  dated  Feb- 
Toary  16^  1876,  glTOi  to  the  i^alntlfl  by  W. 


K.  lAttcey,  and  which,  wia  other  notea, 
amounting  in  all  to  |1D,000,  were  secured  by 
mortgage  of  real  ratate  in  the  dty  of  Au- 
gusta, Kennebec  county.  The  action  was  de- 
fended by  the  administrators  of  said  Lancey's 
estate,  who  pleaded  several  defenees:  (1) 
That  tbe  notes  have  been  paid;  (2)  that  the 
discbarge  of  said  Lancey  in  bankruptey,  nn- 
dex  the  act  of  March  2,  1S67.  was  a  bar;  <?) 
that  said  Lancey'a  death,  and  tbe  represent 
ing  of  his  estate  Insolvent  In  the  probate 
court  followed  by  the  issuing  of  a  commis- 
sIqu  In  Insolvency,  had  dissolved  an  attadi- 
ment  of  all- of  said  Lancey's  real  estate  in 
Somerset  county,  made  by  tbe  plaintiff  more 
than  four  months  prior  to  the  proceedli^^  In 
bankruptcy,  and  which  attachment  tlie  plain- 
tiff sought  to  enforce  by  a  Judgment  in  rem. 

Argued  before  PSTBRS,  0.  J.,  and  SMBBT, 
HASKBLL.  WISWBLL,  and  SAVAGE,  JJ. 

B.  F.  ft  J.  B.  Dunton,  for  plaintiff.  J.  Wil- 
liamson, S.  S.  Ba<&ett,  and  J.  W.  Manacm. 
for  defendant 

WISWBLL,  J.  On  February  16,  1875,  tbe 
Belfast  Savtngs  Bank  loaned  to  William  K. 
Lancey  the  sum  of  $10,000,  for  which  Lan- 
cey gave  to  the  bank  his  five  promissory 
notes,  for' $2,000  each,  tbe  first  payable  In  six 
months'  time,  and  the  others,  respectively,  at 
Intervals  of  six  months  thereafter,  with  In- 
texeat  payable  semian^oually,  secured  by  a 
mortgage  upon  real  estate  situated  in  Au- 
gusta. 

After  three  at  these  notes  had  become  due, 
on  MoTember  11,  1870,  tbia  action  was  com- 
menced upon  tbe  first  two  notes  Qiat  matui^ 
ed,  and  an  attachment  made  thereon,  Novem- 
ber 18,  1876,  of  aU  of  the  real  estate  and 
hitereet  therein  which  Lancey  had  in  Somer- 
set county.  On  November  17.  1876,  the  plain- 
tiff commenced,  or  attempted  to  commence,  a 
foreclosure  of  the  mortgage  given  to  secure 
these  five  notes,  by  publishing  on  that  day  a 
notice  of  foreclosure  In  a  newspaper. 

On  April  13,  1878,  considerably  more  than 
four  months  subsequent  to  the  attachment  of 
his  real  estate  In  Somerset  county,  above  re- 
ferred to,  Lancey  filed  his  vt^untary  petition 
In  bankruptcy  In  the  TTnfted  States  district 
court  for  this  district.  He  was  aubsequeutly 
adjudged  a  bankrupt  and  an  assignee  was 
duly  appointed,  who,  on  May  21,  1885,  In  pur- 
suance of  a  license  granted  by  the  district 
court,  sold  the  real  estate  attached  upon  the 
writ  In  this  suit,  subject  to  the  attachment. 
On  June  2,  1870,  Lancey  was  duly  granted  a 
discharge  by  the  district  court  from  all  debts 
provaUe  against  him  In  bafikmptcy. 

WlUism  K.  I^ancey  died—the  ^ct  date  Is 
not  stated — within  one  year  prior  to  the  April 
term,  1889,  of  this  court  In  Waldo  county. 
Letters  of  administration  were  duly  granted 
by  the  probate  court  In  Somerset  county, 
which  court  had  Jurisdiction  of  his  estate;  and 
at  the  January  term,  18Q&,  of  the  probate 
court  in  that  county,  the  estate  ot  Lancey 
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WW  Axjij  adjudged  and  decreed  humtrent,  and 
tomiOMfflDen  In  InMlvncy  ^pointed. 

At  flu  Sanvmry  term,  1690,  ta  Waldo  oovn- 
ty,  tbe  plalnUfTa  coiuiBd  filed  a  motion  aet- 
Ung  out  the  tact  of  the  attacbment  of  reel 
estate  upon  the  writ,  apeelflcallr  descrlbtaig 
the  different  paroeli  of  real  estate  that  were 
thereby  attached,  the  hankrnpicy  pn»»eataig8 
abore  referred  to,  and  asking  to  have  the 
amount  dne  np(ni  tiie  notes  In  rait  detennfaied, 
ana  .that  It  mlfi^t  hare  epedal  Jndgmoit 
therefor  and  execotlon  against  the  property 
attached,  agreemort  ot  the  parties,  tbe 
qneatI<Hi  of  what  was  the  fabr  market  valve 
of  file  real  estate  described  In  tbe  pUUntUTs 
mortgage,  on  NoTember  17,  1877,  was  nub- 
mi  tted  to  the  Jury,  who  fonnd  that  snch  Talne 
on  tiiat-  day  waa  91I1OOO.  The  case  was. 
then  reported  to  tbto  court  to  determine  the 
risbta  of  tbe  patties. 

The  counsel  fat  the  defense  assl^  seTeral 
reasons  why  the  plaintiff  should  not  have  the 
Judgment  he  asks  fbr.  He  clalma  that  a 
foreclosure  of  the  mortgage  by  publication 
was  commeiued  on  November  17,  1876;  that 
by  operatkm  of  law,  and  in  pnmiance  of  an 
agreement  to  tbat  effect  omtalned  tn  tbe 
mortgage,  the  mortgage  became  fully  fore- 
closed in  one  year  tberefrom;  and  that  the 
value  of  tbe  mcartgaged  premises/  as  ascer- 
tained by  the  jmy,  although  not  sufficient  to 
satisfy  the  entire  mortgage  debt  at  that  time, 
should  be  lulled  tb  payment  of  tiie  three 
notes  that  were  due  at  the  time  the  fordo- 
sure  was  commenced,  and  In  payment  of  the 
taiterest  due  at  that  time  upon  all  of  the  notei. 
Such  an  aroUoatton  would  mncb  more  than 
pay  tbe  two  notes  sned  in  this  action. 

Thle  biTolres  tbe  question  as  to  whether 
the  proceedings  cmnmenced  by  tbe  bank  on 
Norember  17,  1876,  for  tbe  purpose  of  fore- 
closing tiHe  mortgage,  were  sufficient  for  tbat 
purpose.  The  notice  ttf  foreclosure  was  pub- 
lished In  a  newspaper  that  was  both  printed 
and  published  hi  tbe  county  where  the  mort- 
gaged premises  were  situated,  but  the  corHfl- 
cate  of  the  regtater  of  deeds  reads:  "Re- 
ceWed,  Not.  80,  187(^  and  copied  from  the 
Maine  Standard,  a  public  newspaper,  publish- 
ed weekly  at  Augusta,  Maine."  etc.  The  stat- 
ute In  force  at  that  time  required  a  mortgagee, 
■Who  deslzed  to  foredose  bla  mortgage  by  pub- 
lication, to  ^To  pubUc  notice  In  a  newspaper 
printed  In  the  county  where  the  premises  are 
situated,  if  any.  This  certificate  does  not 
state  that  the  newspaper  refaxed  to  waa 
printed  in  tiiat  county. 

This  court  has  in  several  Instances  decided 
tbat  such  a  certificate  was  fatally  defectlre. 
Blake  Dennett;  49  Me.  102;  Bragdon  v. 
Hatch,  77  Me.  483, 1  AtL  140;  HoUis  HoUls, 
84  Me.  06.  21  Ati.  681.  But  It  is  urged  In  be- 
half of  the  defense  that  these  cases  are  not 
concluslTe*  because  this  case  differs  firom 
tiiose  cited  in  this  respect:  that  here  the 
newspaper  was  in  fact  printed  in  the  county; 
and  It  Is  claimed  that  this  fact  may  be  shown 
by  parol  evidence,  and  tbat  tbe  statute  does  not 


require  any  certificate  from  the  register  of 
deeds,  but  only  makes  it  prima  fade  evidence 
of  the  facts  stated. 

We  do  not  think  it  necessary  to  determine 
this  question.  In  whldi  others,  not  parties  to 
this  action,  and  not  bound  by  tbe  dedslon  of 
the  case,  are'  ewecIaUy  interested,  the  bank 
having  conveyed  the  mor^aged  iseoilses  a 
nnmbw  of  years  ago^  because.  In  our  i^ilnlon, 
there  Is  another  reason  why  the  plaintiff  la 
not  eutltied  to  the  special  lodgmoit  he  asks 
for  agalnet  the  iffQperty  attached. 

The  pbOntiff  does  not  Oxlm  that  it  la  eutl- 
tied to  a  general  Judgment  against  tbe  estate 
of  Lane^.  Tbe  bankruptcy  pioeeedhigs  al- 
ready referred  to  are  a  bar  fiiereto,  but  it  de- 
sires a  special  Judgmat  and  execution  thoe- 
on  against  the  property  attached  more  than 
four  months  prior  to  the  time  of  die  flUng  of 
tbe  petitiw  In  bankruptcy.  7Us  he  would 
have  been  ^titled  to  (Bowman  v.  Hardtais, 
66  Me.  660;  Leigbton  v.  Kelsey,  67  Me.  S6>,  ex- 
cept for  the  death  of  iMoeey  aad  the  decree 
of  Insolvency  upon  bis  estatb 

ThB  only  reason  why  tbe  ^aintiff  should 
have  a  special  Judgment  against  tbe  property 
attached  upon  tbe  writ  Is  that  it  has  at  the 
time  of  such  Judgment  a  valid  and  subslstins 
attacbment  of  the  property,  unaffected  hy  any 
subsequent  proceeding.  Does  the  attecbment 
made  upon  the  writ  in  this  case  still  exist  so 
as-  to  CTeate  a  valid  lien  upon  the  property 
attached?  We  think  not  By  Rev.  8L,  c.  81, 
S  68,  "all  attachments  of  real  or  personal  es- 
tate are  dissolved  by  final  Judgmoit  for 
defendant;  by  a  decree  of  Instrtvency  on  bla 
estate  before  a  lery  or  sale  (61  execution.** 
etc 

In  this  case,  as  we  have  seen,  there  baa 
been  a  decree  of  htseflvency  upon  the  estate  of 
tbe  original  defendant,  made  before  Judg- 
ment Such  decree,  the  e^qtress  terms  of 
the  statute,  dissolves  "all  attachmente"  pre- 
Tlonsly  made  ot  his  real  or  personal  estate. 

The  plalntUTs  counsel  argues  with  much 
force  that  the  object  of  this  statute  Is  that. 
In  the  case  'of  the  insolvency  of  the  estate  of 
tbe  deceased  person,  his  whole  estate  may  be 
used  as  assets  for  lataMe  distrlbation  amoi« 
all  of  his  creditors,  but  that,  nndw  the  dr^ 
cnmstances  of  this  case,  the  property  attached 
does  not  belong  to  the  estate,  and  cannot.  In 
any  event,  be  takoi  by  tbe  adm^strator  fw 
a  proportional  distribution  among  creditors, 
and  that  consequentiy  there  Is  no  reason  why 
the  attachmoit  should  be  dissolved,  and  tbat 
the  legislature  oould  not  have  Intended  that 
tbe  terms  of  tiie  enactment  should  apply  to 
the  circnmstances  of  this  case. 

The  very  plau^bie  and  strong  reasons  giv- 
en by  tbe  counsel  why  tbe  statute  should  not 
apply  to  a  case  like  this  under  conslderattoD 
mle^t  be  coniridered  by  the  legislature  as  suf- 
ficlent  to  require  tts  modification  in  some  re- 
spects by  legislative  enactment,  bat  the  mat 
tee  is  wholly  within  tbe  province  of  the  law- 
making department  of  tiie  goverommt.  We 
cannot  disregard  the  plain  and  unequivocal 
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tanna  of  tbe  section  referred  to.  TUs  Is  et* 
pedsity  true  when  we  consider  tbe  jndlclal 
construction  which  tbe  statute  has  already 
received,  and  the  history  of  leglsIatlTe  actton 
fdative  to  the  subjectrmatter. 

A  similar  statute  was  In  force  In  Massa- 
ebnsetts  when  the  case  of  Bullard  t.  Dame. 
7  Pick.  239,  was  decided.  In  182S.  In  that 
ease  the  real  estate  attached  had  been  con- 
reyed  by  the  defendant  subsequent  to  the  at- 
tachment Pending  tbe  action  the  defendant 
died,  and  bis  estate  was  adjudged  InsolT^ 
and  commissioners  In  Insolvency  appointed. 
The  property  attached  could  not  be  taken  by 
tbe  administrator  toe  general  dlstrfbutkia 
among  creditors,  and  the  reasoHB  why  the 
statute  should  not  be  regarded  as  applicable 
were  as  strong  in  that  case  as  In  this,  but  the 
court  held  that,  according  to  the  terms  of  the 
statute,  tbe  attadiment  was  dissolved  by  the 
decree  of  tnsolrency. 

In  Rldlon  V.  Oressey.  06  Me.  128,  tbe  real 
estate  of  tbe  deCeOdant  was  attached  on  the 
writ,  and  was  anbsequently  conveyed  by  the 
defendant  Befcve  Judgment  for  the  plain- 
US,  the  d^endant  died,  and  bis  estate  was 
later  decreed  insolvent  Tlie  plaintiff,  as  In 
ttils  case,  sought  a  special  Judgment  against 
tlie  real  estate  attached  because  of  tbe  at- 
tadiuKnt,  because  the  defendant  had  no  title 
or  Interest  therein  at  the  time  of  bis  death, 
and  tbe  property  would  not  become  assets  of 
ttn  estate  for  dlstrlbntlon  am«ig  his  creditors; 
but.  tbe  eoort  decided  that  "tbe  decree  of  in- 
KdTeaay  dissolved  ttae.attatdtment" 

In  Grant  v.  Lyman,  4  Mete  (Mass.)  471,  a 
dUFermt  but  somawbat  similar,  statute  was 
imder  consideratkm.  and  the  court  came  to  a 
Anllar  oondnsiao  as  to  Its  ^ect  A  debtor 
whose  goods  were  attached  mortgaged  them 
to  another  creditor.  He  tJaem  applied  for  tbe 
bmefit  ct  tbe  InsolTcnt  act  and  aU  bla  estate 
was  thereupon  assigned  under  tbe  statute. 
It  was  urged  In  behalf  of  the  existence  <rf 
the  attachment  that  the  only  purpose  of  dls- 
Bcdvlng  tbe  attachment  must  have  been  to  let 
In  the  general  creditors  to  the  proceeds  of  the 
attached  property,  and  that  unless  the  prop- 
erty was  so  situated  that  the  assignee  could 
obtain  it  tbe  reason  for  dlssolvbig  the  at- 
tachment would  not  exist  Tbe  court  in  Its 
opinion  expressed  the  belief  that  It  could  not 
have  been  the  purpose  of  the  legislature  to 
dissolve  the  iwior  attachment  of  one  creditor 
In  order  to  let  In  the  subsequent  mortgage  of 
another  creditor,,  and  that  It  was  probably  a 
case  that  was  overlooked  by  the  legislature; 
but  the  court  held  that  the  attachment  waa 
dissolved,  saying:  "But  yet  the  words  of  the 
statute  are  positive  and  explicit  that  It  shall 
dissolve  the  attachment  without  condition  or 
qualification.'' 

We  have  already  spoken  of  tbe  history  of 
legislation  upon  this  stibject  It  must  be 
considered  as  throwing  considerable  light  opon 
the  purpose  of  tbe  legislature. 

The  legislature  of  1875  (Pub.  Lews  187B,  c. 
8^  modifled  this  statute  so  as  to  make  tt  pre- 


cis^ as  the  plalntUTs  connsd  thinks  tt  ought 
to  be.  The  first  section  of  that  chapter  pro- 
vided that  the  portion  of  the  statute  which 
we  hare  been  considering  should  be  under- 
stood and  construed  to  apply  to  such  i^perty 
as  the  debtor  owned,  or  In  which  he  had  an 
Interest  at  the  time  of  bla  death,  and  which, 
by  the  dissolution  of  sn^  attachmenta,  become 
assets  belonging  to  his  estate,  to  be  distrib- 
uted among  bis  creditors.  The  second  sec- 
tion of  this  chapter  was  as  follows;  "When 
property  has  been  legally  attached  on  a  Just 
debt  or  claim,  and  the  debtor  snbsequently 
sells  or  conveys  the  same,  subject  to  such  at- 
tachment >ueh  attachment  shall  not  be  dis- 
solved or  affected  by  his  death  or  by  a  decree 
of  Insolvency  In  the  probate  court,  bat  Judg- 
ment may  be  entered  and  executlMi  Issue  In 
tbe  same  form  as  If  the  estate  was  solvent 
and  may  be  levied  upon  tbe  property  attached 
in  the  aame  manuar  at  U  tlie  debtor  were 
alive." 

The  terms  of  tills  chapter  were  so  full  as 
to  disclose,  not  only  the  intention  of  the  legis- 
lature, but  the  reasons,  as  well,  which  actu- 
ated the  passage  of  the  amendment.  The 
first  section  contained  almost  an  argument  In 
Its  favor.  But  the  succeeding  legislature,  by 
an  act  (chapter  143)  approved  February  23, 
1876,  some  months  before  the  commencement 
of  this  suit  repealed  chapter  39  of  the  PnbUe 
Laws  of  187S  without  quallflcatloD. 

We  are  therefore  forced  to  the  concIusI«k 
that  the  plaintiff's  attachment  was  dissolved 
by  the  decree  of  insolvency  upon  the  estate 
of  the  original  defendant  and  that  consequent- 
ly it  Is  not  entitled  to  a  special  Judgment 
against  the  property  attached. 

Case  remanded  to  the  court  at  nisi  print 
for  disposal  In  accordance  with  this  opinion 


INHABITANTS  07  CdXTBR  T.  BLACK- 
DEN (two  casei^. 

SAME  V.  JORDAN. 

(Supreme  Judicial  C!ourt  of  Maine.  Jan.  9, 

IWO.)  ■ 

CONBTlTirriONAI<  UlW— LI0BNSB-4NNHOU)BR 
— ACncm  FOR  PBNALTT. 

1.  Section  2,  e.  27,  Bev.  St.,  which  provides 
that  no  person  shall  rec^ve  a  liceaie  as  an  inn- 
holder  unleBs  be  first  gives  a  bond,  with  one  or 
more  sureties,  containing  a  condition  that  he 
"shall  not  violate  any  law  of  the  state  In  re- 
lation to  intoxicating  iiqaors,"  Is  not  an  un- 
constitutional enactment. 

2.  While  the  general  rale  Is  that  any  person 
is  at  liberty  to  pursue  any  ordinary  calling 
withoat  restraint  not  encroaching  on  the  rights 
of  others,  the  badness  of  innholdiag  has  always 
been  regarded  as  a  privilege,  rather  ttian  as' a 
right  and  as  a  public  or  quasi  public  occupa- 
tion, to  be  reflated  by  the  legislature  for  the 
public  convenience  and  good.  It  Is  not  a  nat- 
ural right 

3.  Nor  is  section  1,  c.  182,  St  1801,  amenable 
to  the  objection  of  nnconstitutlonauty,  which 
section  provides  that  any  dtisen  of  rae  state 
ma^  prosecute  any  person  for  carding  on  the 
busmess  of  Innholdlng  without  a  license,  in  the 
same  manner  as  the  licensing  board  may  prose- 
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cute  far  nniA  oflense;  thete  htUng  an  axlstine 
enactmrat  that  the  licensing  board  shall  prose- 
cate  innholders  for  any  such  violations  that 
come  to  their  knowledge,  the  prosecution  to  be 
by  complaint,  indictment,  or  action  of  debt,  and 
all  penalties  to  Innre  to  the  town  where  the  of- 
fense Is  committed. 

4.  This  action  being  In  the  name  of  the  in- 
habitants of  Dexter,  which  is  a  proper  remedy 
if  the  action  be  not  brong^t  in  the  name  of  tbe 
state,  the  latter  alao  being  a  proper,  If  not  the 
better  form  of  proaecntion,  it  Is  averred  in  tbe 
writ  that  the  town  prosecates  tbe  action  by 
Carrie  H.  Foster,  of  Dexter,  a  citizen  of  this 
state.  Held,  that  the  town  has  full  control  of 
the  action,  and  may  prosecute  it  or  abandon  It 
as  it  pleases;  that  It  Is  not  strictly  a  qni  tam- 
actioD,  none  of  the  penalty  sned  for  Innring 
to  any  person  orpar^  other  than  the  town  It- 
self; and  that  Carrie  H.  Foster  has  do  con- 
trol of  the  action  except  by  the  assent  of  the 
town,  she  standing  merely  In  the  position  of  an 
Informer  or  complainaDt,  and  aiding  and  pro- 
motimr  Uie  prosecution  in  that  capacity.  . 

0.  whether  the  town  shall  or  not  eapoiise  the 
cause  instltnted  In  its  name  is  not  a  question 
npon  which  the  defendant  can  be  heard.  The 
presumption  Is  that  tbe  town  assents  to  the  ac- 
tion, nothing  appearing  to  the  oontrary. 

(Official) 

Agreed  statement  tnm  Bopreme  Judicial 
court,  Penobscot  county. 

Olitee  actions  bj  the  InliabltantB  of  Dexter 
agftlnsti  Owen  B.  Bladcden,  and  by  the  same 
plaintiff  against  J.  M.  Jordan.  Gases  sub- 
mitted on  agreed  statement  Judgmut  for 
I^nttff  In  each  action. 

The  first  of  the  above-named  actions  was 
brought  In  the  name  of  the  *^babitant8  of 
Dexter,  who  prosecnte  this  action  by  Carrie 
H.  Foster,  of  said  Dexter,  a  citizen  of  said 
state  of  Maine." 

The  defendant  on  the  first  day  of  the  r^ 
torn  term  filed  the  following  idea  in  abate- 
ment, omitting  formal  parts: 

"And  now  the  said  Owen  E.  Blackden 
comes  and  defends,"  etc.,  "when,"  etc.,  "and 
prays  judgment  of  the  writ  aforesaid,  be- 
cause he  says  that  the  inhabitants  of  the 
town  of  Deitar  never  authorized  this  action 
to  be  brought,  and  this  he  Is  ready  to  verify; 
wherefore  be  prays  Judgment  of  said  writ, 
that  the  same  may  be  quashed,  and  for  bis 
costs." 

To  this  plea,  on  the  sixth  day  of  the  return 
term,  the  plaintiff  demurred  as  not  sufficient 
in.  law.  The  demurrer  was  duly  Joined. 
Plea  was  overruled,  and  defendant  required 
to  answer  over.  To  this  ruling  the  defend- 
ant duly  filed  exceptkms,  which  were  al- 
lowed. 

Thereupon  the  defendant  pleaded  the  gen- 
eral Issue,  which  was  duly  joined.  The  de- 
fendant also  filed  with  tbe  general  Issue  the 
following  brief  statement  of  further  defense: 

(1)  That  said  Carrie  H.  Foster  had  no  au- 
thority to  bring  this  action. 

(2)  That  the  action  was  nerer  authorized 
by  the  Inhabitants  of  Dexter  or  by  tbe  licens- 
ing board  of  Dexter. 

(3)  That  neither  the  Inhabitants  of  Dexter 
nor  tbe  licensing  board  had  any  official 
knowledge  of  the  c<Hnmettcement  of  this  ac- 


tion, were  not  In  any  way  CMisnlted  or  noti- 
fied about  It,  nor  np  to  this  time  have  had 
any  such  official  knowledge  or  CMisultatlon; 
that  it  was  Instituted  by  the  said  Carrie  H. 
F<»ter  of  her  own  motion. 

(4)  niat  the  statute  requiring  Innholders 
to  s^ve  bond,  with  sureties  (Rev.  St.  c,  27,  | 
2),  Is  unconstitnUcma],  invalid,  and  against 
public  policy. 

(6)  That  St  1881,  c.  132,  amending  chapter 
27,  1 14,  Rev.  St,  Is  unconstitutional.  Invalid, 
and  against  pubUc  ptHIcy,  so  far  as  regard  Is 
had  to  tbe  following  provision: 

"Any  citizen  of  tbe  state  may  prosecute 
for  any  violation  of  any  ot  the  preceding  sec- 
tions of  this  act  In  the  same  manner  as  tiie 
licensing  board  may  prosecute." 

(6)  That  If  defendant  is  liable  for  anything 
by  the  way  of  forfeiture  or  poialty  It  Is  not 
¥60,  but  any  sum  not  more  than  $60: 

"It  Is  admitted  that  the  authority  of  said 
(Jarrle  H.  Foster  to  bring  said  action  in  the 
name  of  tbe  Inhabitants  of  Dexter  is  derived 
solely  from  section  14  of  chapter  27  of  the 
Revised  Statutes,  as  amended  by  section  1  ot 
chapter  132  of  the  Laws  of  18S1,  she  being  a 
citizen  of  the  state;  also^  It  la  admitted  that 
the  defendant  was  a  common  Innbolder  In 
said  Dexter,  as  declared  In  plalntUTs  writ, 
during  the  time  set  forth  thneln,  and  that 
he  was  not  licensed  therefor  as  required  by 
statute;  also.  It  is  admitted  that  the  licensing 
board  of  said  Dexter  had  knowledge  of  such 
violation  of  the  statute  by  d^endant  and 
neglected  or  refused  to  pnwcnte  theretw  as 
required  by  law. 

"It  Is  agreed  that  the  only  questions  to  be 
determined  by  tbe  coart  shall  be  (so  far  as 
tbe  defendant  has  the  right  to  raise  the  que»< 
tions  In  this  case)  the  CMtstitutionallty  or 
validity  of  the  statute  requiring  Innholders 
to  give  the  bond  with  sureties  (mentioned  as 
the  fourth  Item  of  defendants  brief  state- 
ment), and  the  constitutionality  or  validity 
of  the  statute  of  1801  (referred  to  In  defend- 
ant's fifth  item  In  his  brief  statement),  coa- 
ferriug  authority  npon  any  citizen  of  the 
state  to  prosecute  In  same  manner  aa  Uceiw- 
Ing  board.  All  other  matters  are  admitted 
on  both  sides  as  regular  and  sufficient  If 
either  statute  Is  held  to  be  unccmstitntiMial 
or  Invalid,  judgment  Is  to  be  for  defendant; 
otherwise  judgment  Is  to  be  fur  plaintiffs, 
the  amount  of  penalty  to  be  fixed  by  the 
court  Tills  case  is  submitted  to  the  law 
court  on  this  agreed  statement  of  facts." 

The  other  cases  named  In  this  agreement 
were  to  abide  the  judgment  In  the  case  set 
out  said  judgment  to  be  entered  In  each  of 
the  others  as  by  consent  of  parties;  fall  costs 
to  be  taxed  In  favor  of  the  prevailing  party, 
and  to  the  same  amount  In  each  case  as  In 
the  present  case. 

Ai^ed  before  PBTSRS.  O.  J.,  and  EM- 
ERY. HASKEIiL,  WISWBIiL,  SAYAOE,  and 
FCH3LER.  JJ. 

T.  H.  B.  Pierce,  for  plaintiff.  J,  ft  J.  W. 
(3rosby,  for  defendant 
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PSrSBS,  O.  J.  Tbeee  caste.  In  all  respects 
alike;  preseot,  b7  agreement  of  parttei,  the 
single  qneati<m  -whether  certain  clauses  of  the 
Uquor  fitatntes.  taJceu  singly  or  combloed,  ar^ 
so  far  aa  applicaUe  to  tbe  tacts  stated,  con- 
sUtntional  or  not 

SectitHi  2,  c.  27.  Bot.  St,  provides  that  no 
pevson  shall  receive  a  Uceaise  as  an  innholder 
or  Tlctnallw  until  he  has  given  bond,  with 
one  or  more  sureties,  with  the  condition  an- 
nexed that  the  licensee  shall  conform  to  the 
IKVTlsionB  of  law  relating  to  the  business  for 
whidi  he  is  licensed,  "and  shall  not  violate 
any  law  of  the  state  In  relation  to  intoxicat- 
ing Ilquora."  Section  14  of  the  same  chap- 
ter reads  as  fcdlows:  "Tbe  licensing'  board 
shall  prosecnte  for  the  TloIaUon  of  the  fore- 
going sections  [chapter  27]  that  come  to  their 
knowledge  by  complaint,  Indictment,  or  ac- 
tion of  debt;  and  all  penalties  recovered  shall 
Innre  to  the  town  where  the  t^ense  is  com- 
mitted." Section  1,  c.  132,  Laws  1891.  en- 
acts that  "any  citizen  of  the  state  may  prose- 
cnte for  a  violation  of  any  ot  the  preceding 
sectt<HkB  [chapter  27]  in  the  same  manner  as 
the  licensing  board  may  prosecute." 

The  connsel  for  the  defendant  In  an  ex- 
banstive  argument  strongly  urges  the  reasons 
why.  In  his  view,  these  statutes  are  uncon- 
stltatlonal,  while,  to  our  minds,  his  objec- 
tions are,  In  effect,  merely  an  argument  as  to 
ibe  expediency  of  the  statutes,  rather  than 
«■  to  their  want  of  constltntlonBllty. 

It  is  virtually  admitted  in  behalf  of  the  de- 
fendant that  all  the  Btatator7  requirements 
contained  In  chapter  27  of  the  Revised  Stat- 
utes relating  to  Innke^rs,  however  extreme 
and  severe  they  may  be,  might  not  be  regard- 
ed as  tainted  with  nnconstltutlonallty,  were 
it  not  for  the  <me' imposing  tm  tiie  Innbcdder 
tbe  necessity  of  giving  a  bond,  with  suretlra, 
for  his  observance  of  the  Ugixir  enactments, 
■as  a  condition  of  his  being  granted  an  Inn- 
holder's  license.  We  apprehend  that  the  fal* 
lacy  of  this  position  is  in  what  we  believe 
to  be  an  erroneous  assumption  by  ttie  defend- 
■ant  that  the  business  of  keeping  a  hotel  is  a 
private  and  natural  right,  of  which  a  person 
cannot  be  directly  or  indirectly  deprived.  It 
this  foundation  proposition  tw  wrong,  then  all 
the  superstnictnre  boUt  ap<u  it  falls  to  the 
ground. 

Of  course,  we  must  admit  Oiat  the  position 
thus  assumed  would  be  a  soimd  one  as  to 
Tery  many  private  emplc^nnents,  and  perhaps 
as  to  all  tbe  usual  employments  In  ordinary 
business  life.  Bnt  InnhoTdlng  has  always 
been  regarded  in  this  country  as  a  public  or 
quasi  public  bnsluess.  over  which  the  legisla- 
ture may  rightfully  exercise  an  anosnal  con- 
trol 

Judge  Gooley  strikes  the  true  key  In  stating 
the  general  rule  and  its  exceptions.  "The 
general  rute,"  he  says,  "undoubtedly  is  that 
any  person  Is  at  liberty  to  pursue  any  law- 
ful calling,  and  to  do  so  in  bis  own  way,  not 
encroaching  on  the  rights  of  othera.  This 
general  rl^t  cannot  be  taken  away.  But 


herc^  as  dsewhere,  It  Is  propw  to  recognhse 
distinctions  that  ^ist  In  the  nature  of  things, 
and  proper  under  some  circumstances  to  In- 
hibit employments  to  some  one  class  while 
leaving  them  open  to  others.  And  some  em- 
ployments in  which  Integrity  is  of  vital  Im- 
portance It  may  be  proper  to  treat  as  privi- 
lege merely,  and  to  refuse  a  license  to  follow 
them  to  any  who  are  not  reputable."  Gooley. 
Oonst  Lim.  ^th  Bd.)  746.  The  author  places 
stress  upon  the  reasonableness  of  restrain- 
ing rules  and  regulations,  where  the  oc- 
cupations, though  proper  In  thems^ves,  may 
be  subject  to  special  evils,  and  affording  pe- 
culiar opportunities  for  imposition  and  fraud. 
The  business  of  marketmen,  draymen,  pilots, 
brolEcrs,  auctioneers,  and  others  comes  with* 
In  this  category.  The  [>ersons  engaged  in 
snch  employments  are  often  required  by  law 
to  take  out  licenses,  and  submit  to  such  roles 
and  regulations  In  their  business  as  may  seem 
to  be  Important  for  the  public  convenience  and 
protection. 

We  are  not,  however,  forgetting  that  the 
great  point  of  objection  to  the  validity  of  the 
statute,  as  urged  by  the  defense,  Is  the  fea- 
ture of  requiring  the  bond  with  sureties.  But 
we  must  at  the  same  time  remember,  as  be- 
fore declared,  that  the  tnnhoMer  has  no  nat- 
ural right  to  pursue  the  business  of  innhold- 
fng,  and  that  It  Is  an  exceptional  privilege, 
which  may  or  may  not  be  conferred  upon  him 
by  the  public  authorily,  and  that  his  chance 
for  obtaining  a  license  Is  dependent  upon 
whether  tbe  licensing  board  decides  his  ap- 
pointment to  be  nece^ary,  and  that  he  sus- 
tains a  good  moral  character.  By  section  1, 
c.  2T,  Rev.  St,  the  ilcendng  board  may  license 
**as  many  persms  of  good  moral  character 
•  •  •  as  they  deem  necessary  to  be  inn- 
holders.''  This  authority  involves  questions 
to  be  determined  by  the  board,  and  not  by  the 
applicant  This  Idea  of  limiting  the  number 
of  Innholdere  in  a  place  has  alwa^  prevailed 
in  most,  If  not  all,  of  the  states.  In  Colonial 
days  the  general  court  of  Massachusetts  an- 
nually prescribed  how  many  each  town  In  th6 
colony  should  be  entitled  to,  especially  nam- 
ing the  towns  that  should  be  entitled  to  more 
than  one,  and  the  business  of  Innholding  was 
regulated  with  exacting  restraints  aud  Impo- 
sitions whidi  would  i>erbaps  be  regarded  as 
oppresdve  at  the  present  day.  It  Is  there- 
fore not  easy  to  see  that  this  question  of  con- 
stitutionality, in  Its  present  aspect,  Is  a  prac- 
tical one  between  these  parties.  CoL  Laws 
Mass.  16e&-1686  (Wbltmore;  Boston,  1889, 
1890).  As  a  merely  academical  questlcm,  we 
cannot  indulge  in  Its  discussion. 

The  penal  simi  of  the  bond  ($300)  cannot 
be  regarded  as  extreme  at  all,  when  It  Is  con- 
sidered that  the  accompanying  license  would 
confer  a  right  and  privilege  where  none  exist- 
ed before.  The  statute  requirement  certainly 
cannot  be  regarded  as  prohibitory  In  Its  na- 
ture or  effect  There  Is  nothing  indicating 
that  the  defendant  could  not  have  easily  fur- 
nished tbe  Ixaid  had  be  been  dl^oaed  to  do 
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M.  Then  are  many  InitanoM  tn  the  ■tatirtat 
when  bond!  an  required  at  offldals  and 

^nari  offldala  for  the  Mthfol  discharge  of 
Oielr  duties,  even  where  no  numciy  Is  necoi- 
larlly  to  pass  through  their  hands  as  officers, 
but  where  honest  eondoct  Is  to  be  ensured. 

In  Lunfs  Case,  6  Me.  413,  It  was  held  not 
nnconstltntional  to  require  a  c(Hnmon  seller 
of  Uqnors  to  pnrdiase  a  Ucense  and  pay  cei^ 
tain  duties  befWe  altering  on  his  bnslneu. 
There  cannot  be  very  much  dUEraence  In  prln- 
ebile  between  requiring  prepayment  of  money 
and  requiring  security^  for  the  payment  of 
money  for  damages  If  afterwards  Incurred. 
In  Dsy  T.  Frank,  127  Mass.  487,  a  licensee 
was  required  to  give  a  bond,  with  soretfes,  to 
pay  all  costs,  fines,  and  damages  recoverable 
against  him  under  the  MassacihuBetts  statute 
of  1875  (chapter  9S^  I  9),  and,  while  the  main 
qnestliMi  here  arose  In  another  form  there,  it 
was  not  noticed  1^  counsel  or  court,  while 
other  questions  wen  discussed  and  consld- 
oed. 

Upon  anothCT  ground  Is  the  constitutional- 
ity of  Ihe  statutes  In  questlm  attacked  by  the 
defense.  It  Is  onUended  that  an  action  can- 
not be  lawfully  Instituted  "by  any  tltixea  of 
the  state"  In  Oie  name  of  a  town,  and  the 
burden  of  an  eqwaalve  litigation  be  hnposed 
fui  the  town,  wlthont  Its  ocmsent,  and  that 
any  statute  authorising  sndi  a  thing  Is  -null 
and  void.  The  first  obvious  answer  to  this 
proposition  Is  that  flu  eonnsd  for  the  defense 
cannot  represent  the  plaintiffs  In  order  to 
raise  such  a  qnestiin.  He  Is  defending 
against  the  plaintiffs,  and  not  acting  tai  their 
behalf.  The  only  legitimate  controvert  oa 
the  record  of  tiie  case  la  whether  the  town 
can  mataitaln  this  particular  action  while  It  Is 
Vparently  at  least  striving  to  do  so.  and  all 
tise  In  this  aainection  Is  Illusory  and  theo- 
retical merely.  But  tlwre  Is  much  more  an- 
swer than  tills.  The  position  aC  tbe  defense 
mlsappredates  the  true  position  of  the  plain- 
tiffs. The  town  has  the  entice  control  of  the 
action,  and  can  repudiate  It  If  It  pleases,  al- 
though the  presumption  la  that  It  acquiesces 
in  the  procee^gs,  nothing  appearing  to  the 
cmbary.  TbiM  Is  not  techDlcally  a  qui  tam 
action.  Tbe  town  sues  for  a  penal^  because 
the  pmalty  belongs  to  the  town.  It  sues  to 
recover  Its  own.  Oarrie  H.  Foster,  who  daJms 
to  jnrostjcuto  tiie  suit  sis  a  citizen  ot  Maine, 
an  only  do  so  by  the  plaintiffs'  consent  ^e 
Is  not  plfUntlff,  but  stands  rather  In  the  posl- 
Utm  of  an  informer  fOr  tbe  state  or  town; 
wmewhat  In  tl^e  position  of  a  complainant 
who  obtains  an  Indictment,— an  aid  and  pro- 
moter of  the  prosecution.  She  InfiHnps  the 
town  of  the  penalty  due  them,  and  they  sue 
for  It  Section  14  of  diapter  27  says  the  licen- 
sing board  Shan  prosecute  for  any  violations 
complaint  Indictment  or  action  of  debt 
*mplylng  the  Institntion  of  proceedings  In  the 
name  ot  the  state,  whldi  perhaps  Is  the  bet- 
ter and  moK  satisfactory  hind  of  remedy. 
But  the  town  can  sue  dlrecOy  for  the  penalty, 
t>ecause  It  omis  all  of  It.  ^o        In  Wlscas- 


ast  T.  Tmndy,  IS  He.  aM,  an  aoUtHt  wh« 
the  facts  and  ptedtngs  woe  essentially  the 
same  as  In  the  present  ease.  The  writ  here 
Is  In  all  essential  respects^  as  Cur  as  taxm 
goe^  Wa  the  writ  there. 

E^ven  were  this  a  qui  tam  action;  tiie  pitn- 
dple  wonld  be  the  same^  The  actlim  would 
be  under  the  control  and  direction  cX  the  town 
as  the  actual  phUntlff.  In  a  qui  tam  action 
at  common  law*  a  plaintiff  may-  abandon  or 
oonthrae  his  actios  at  his  plrasore.  If.  boW- 
ever,  he  becomes  nonsuited  without  the  con- 
sent of  the  court,  any  other  person  tntarasted 
In  the  penalty  may  sue  again,  as  If  no  actlosi 
had  been  brought  before.  Wheeler  v.  GouW- 
ing,  13  Gray,  S3»i  Oolbnm  t.  Swett  1  Met& 
(Mass.)  232;  Smith  v,  took,  lOS  Mass.  138; 
State  T.  Johnson.  6B  M&  862;  Dunn  v.  Fram- 
Ingham,  132  Mass.  43a  Where  only  a  moietj 
of  a  penalty  goes  to  an  informer,  he  cannot 
sue  for  It  hi  his  own  name,  although  It  la 
otherwise,  as  before  seen.  If  he  Is  entitied  to 
aU  of  the  penal^.  As  part  owner  of  the  poi- 
alty,  the  Informer  does  not  oootrol  the  aetlm. 
but  receives  his  share  when  recovered.  Sanw 
authorities  as  before. 

What  wonld  have  been  the  position  and  le- 
gal righto  of  the  parties  had  the  informv  or 
prosecutor  instituted  the  proceedings  In  her 
own  name  as  plaintiff  yn  need  not  directly 
Inquire.   She  has  aot  dcme  soi. 

We  think  the  penalty  to  be  assessed  against 
the  defendant  diould  not  be  larg^  as  there 
an  several  actions,  and  full  costs  are  to  be 
recovered  In  each  case. 

Judgment  for  plalntifla  In  cadi  actloo  tor 
$10  and  full  costs. 


INHABITANTS  OP  U8BON  v.  INHABIT- 
ANTS OF  WINTHBOP. 
(Supreme  Judidal  Ooart  of  Maine.    Jan.  13, 
1900.> 

SUPPORT  or  PAirPBH— NOnCB— SYIDBNCB  OF 
SETTLBlU»fT. 

1.  The  plaintiff  sned  for  paoper  supplies  for- 
nished  one  Hall  and  hia  family.  It  was  then 
allowed  to  amend  its  writ  by  adding  a  new 
count  for  enpplles  famished  Hall  alone,  and  re- 
corered  a  verdict  £eU,  that  it  was  not  error 
to  admit  evidence  of  suppUes  furnished  both, 
although  the  jury  should  render  a  verdict  for 
supplies  furntahed  Hall  alone.  Also,  that  the 
notice  to  the  overseers  of  defendant  town  Is 
Bofflcient  for  supplies  furnished  Hall  alone,  and 
the  verdict  cannot  he  said  to  include  more. 

2.  On  motion  for  a  new  trial,  held,  tbat  the 
evidence  as  to  tlu  pauper  eettiement  ot  Hall 
cannot  be  said  to  so  dearly  w^gh  in  favor  of 
tbe  defendant  town  as  to  overcome  the  verdict 
The  evidence  doies  not  show  the  verdict  Is  dear- 
ly wrong. 

COffleial.) 

Exceptions  from  supreme  judicial  court,  An- 
droscoggin coun^. 

Action  by  the  inbabitnnts  of  Lisbon  against 
the  inhabitants  of  Wlnthrc^.  Terdlct  for 
plaintiff.  Defendant  excepts,  and  moves  for  a 
new  trial.  Bxceptions  ovmnled. 

This  was  an  acti<m  at  assumpsit  to  recov(>r 
for  pauper  supplies  fumtsbed  to  one  Joseph 
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W.  Hmn.  Tbe  plaintiff  town  dainwd  to  recover 
^  reason  of  having  fnl&Ued  all  tbe  necessaTy 
nqnlrouenta  of  tbe  etatntee;  and  to  siq)port 
Its  dalm  offered  testtasony  tending  to  ibow 
that  It  had  furnished  Joseph  W.  HaU  abd 
family,  coniilatlng  of  himself,  wife,  and  nine 
cMldzen  (the  wife  and  children  nor  tbelr 
names  appearing  In  tbe  notice),  bouse  rent, 
mlUc,  and  grocerlee  to  the  amount  of  $236.18; 
to  which  the  defendant  seasonaUy  objected. 
The  court  orermled  Hie  otdecUons,  and  admltr 
ted  the  evidence^ 

To  tbe  ndlngi  of  tba  oonrt  tlie  defendants 
excepted.  ' 

Verdict  for  platotlff  for  $38.SO. 

Plea,  general  Issae,  with  brief  statement  as 
follows,  to  wit: 

That  they  have  never  received  any  ench  no- 
tice touching  the  persons  alleged  In  tbe  plain- 
tiff's writ  to  be  panpers  as  required  by  chap- 
ter 24,  S  37,  Rer.  St,  and  they  Q«dflcaUy 
deny  that  any  such  notice  was  erer  sent 

Argued  before  PETERS,  C.  J.,  and  HAS- 
KELL, WISWELL,  STEOUT,  and  FOGLKK, 
3J. 

H.  W.  Cakes,  for  plafattlfl.  O.  a  Wing,  tot 
defendant 

HASKELL,  J.  Lisbon  brli^  this  action 
against  Wlnthrop  to  reeorer  for  pant)er  sup- 
I^ee  furnished  one  Hall,  his  wife  and  nine 
children,  who  had  fallen  Into  distress  In  Lis- 
bon, and  who  had  their  panper  settieomt  to 
Wtothrop. 

The  plaintiff  amended  Its  writ  by  adding  a 
new  count  tar  the  same  panpw  supplies,  bat 
furnished  to  HaU  alone.  The  plalntMF  lecor- 
ered  a  rerdct  for  93&60. 

Defendant  has  exception  to  the  admission 
of  evidence  tending  to  show  the  whole  amount 
of  anpplles  furnished  Hall  and  bis  family.  No 
teasMt  appears  wfiy  the  eridebce  was  not  ad- 
Bklsslble  taider  the  pleadtogs.  It  was  cer- 
tainly adndaslble  under  Qtt  eounto  for  supplies 
famished  both  HaU  and  tSte  family,  even  If 
tbe  whole  erldoMe,  when  In,  only  antborlxed 
a  verdict  upon  the  last  count  for  supplies  fur- 
nished HaU  alone.  The  oni^tlona  must  ,be 
OTerrnled. 

Defendant  moves  to  set  the  verdict  aside  as 
against  law  and  evidence,  bat  tbe  motlMi  Is 
without  merit.  The  notice  to  the  overseers 
of  Wlnthrop,— a  necessary  prere<iul^te  to 
charge  that  town,— seems  amply  soflldent  for 
tbe  supplies  furnished  HaU,  and  the  venMet 
cannot  be  said  to  Inclade  more.  Proper  in- 
structions to  the  Jury  upon  the  question  must 
be  presumed.  The  notice  caUed  for  a  mach 
larger  amount  of  supplies  fnmlshed  than'  the 
Jnry  allowed,  bat  that  does  not  work  einot. 
The  evidence  failed  to  mzrant  a  recovery  of 
the  whole  dalm.  Nor  does  it  matter  that  tbe 
evfdence  was  In  proof  of  supplies  furnished 
both  Hall  and  his  family,  since  tbe  Jury  might 
estimate  what  part  thereof  might  prapeilr 
apply  to  the  relief  of  Hall  alone. 

The  evidence,  as  to  the  iwaper  settlement 
of  HaU  cannot  be  said  to  so  deariy  lo 


favor  of  the  contentloB  of  'Wnttirop  as  to 
overcome  the  verdict  It  does  not  show  the 
verdict  to  be  clearly  wrong. 
Motion  and  exceptions  overruled. 


(»  Hd.  386) 

RIPPBLMEYER  v.  P.  HANSON  HISS  MFQ. 
CO.  et  aL 

(Court  of  Appeals  of  Maryland.  Jan.  9,  UOO.) 

AflSIONHBNT  FOR  CRK)IT0R8-CI..AIll8-BaR> 
DBN   OF  PROOF— CREDIBltITT— 
HARMLESS  ERROR. 

1.  Teatimouy  of  a  son  sgainst  his  fa'ther  ob 
the  matter  of  a  claim  by  the  latter  against  an- 
other will  not  be  rejected  because  of  a  qnanri 
existing  between  the  father  and  son.  . 

2.  One  flJlng  a  claim  against  an  assigned  es- 
tate has  Ae  burden  of  proof. 

8.  The  preponderance  of  evidence  behig  against 
appeUaat  even  rejecting  that  which  inisht  be 
objectlonabb,  exceptions  to  the  latter  evidence 
will  not  be  conitidered. 

A^eal  from  drcnlt  conrt  ot  Baltimore  dty; 
Pere  L.  WIckes,  Judge. 

The  P.  Hanson  Hiss  Manufacturing  Com- 
pany made  an  asslgnmoit  for  bm^t  of  cred- 
itors. The  d^lm  €t  Christian  H.  Btppelmeyer 
was  rejected,  and  be  appeals.  Affirmed. 

Argued  before  McSHSRRY.  a  J.*  and 
FOWLER,  BRISCX)E,  BOrO,  PAGBl 
PBABCE.  and  SCHMUCKER,  JJ. 

John  Watsw,  Jr.,  for  apptHaot  Wm,  H. 

BncUer,  tor  appeUeea. 

BOHKUC^ER,  J.  This  Is  an  am>ea3  tnm 
an  order  of  the  drcuit  court  of  Baltlmcm  dty 
rejecting  a  dalm  filed  by  the  aj^Uant  as  a 
Gtedltor  ot  the  P.  Hanson  Hbs  Company, 
whose  assete  were  betog  administered  In  equi- 
ty under  an  assignment  made  by  It  for  the 
benefit  of  Its  creditors.  The  appeUant  Is  an 
Insurance  breker,  and  In  the  coarse  of  his 
bustoess  he  placed  all  of  the  fire  Insurance  ot 
the  Hiss  Compauy  from  tiie  year  188S  down 
to  tbe  latter  part  of  1805.  In  ^vcnrlng  tols 
insurance  tiie  appeUant  paid  out  of  his  own 
money  the  premium  on  eadi  policy  as  it  was 
issued,  and  then  rendered  monthly  blUs,  toe 
the  premiums  so  paid,  to  the  Hiss-  Company. 
On  the  paynleut  by  the  Hiss  Company  to  the 
appeUant  of  each  of  these 'bills  be  allowed  a 
rebate  or  deduction  averaging  about  10  per 
cent,  of  the  face  of  the  biU.  The  total  pre- 
miums on  this  insurance  amounted  to  $14,017.- 
60,  and  the  rebate  thereon  -  amounted  to  fl,- 
404.7S.  Tbe  appdIaAt  to  bis  teatlmony  tak- 
en under  the  exceptions  to  his  dalm,  explato- 
ed  the  aUowance  ot  this  rebate  as  foUowa: 
He  said  that  Ernest  Gltttogs,  who  had  at  <Hie 
time  been  bis  derk,  met  him  on  the  street  one 
day  to  1888.  after  he  had  left  his  employ- 
ment and  told  him  that  he  (the  appellant) 
conld  get  the  plactog  of  aU  <tf  the  insurance 
of  the  Hiss  Company.  Upon  application  to 
that  company  the  appellant  was  Informed  that 
be  could  have  the  procuring  of  the  Insurance, 
but  the  bustoess  must  be  cwducted  under  the 
name  of  Ernest  Gittings.  He  agreed  to  these 
tvniB,  andentandlng  them  to  mean  Oiat  Olt- 
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tings  was  to  recetre  a  commlsBlon  os  tbe  tmsl- 
0688,  and  he  reg^olarly  thereafter  allowed  the 
10  per  cent  rebate,  when  the  monthly  bUlB  for 
Insnrance  premiums  were  paid,  oader  tbe  Im- 
pressloQ  that  It  was  Intended  to  go  aa  a  com- 
mlBsIon  to  Emest  Sittings,  whom  be  then  sup- 
posed to  be  a  licensed  Insarance  broker.  The 
books  of  account  of  the  appelant  were  pro- 
duced In  evidence,  and  the  account  of  this  In- 
surance appeared  thereon  In  the  name  of  Olt- 
tings,  who  was  charged  with  th^  premiums 
and  credited  with  tbe  commissions  and  with 
the  cash  from  time  to  time  paid  b7  tbe  Hiss 
Company  in  settlement' (tf  the  monthly  bills. 
The  appellant  further  testified  that  about 
July,  1895,  be  dlecorered  that  Olttlngs  was 
not  a  licensed  broker,  and  had  not  in  tact  been 
paid  by  tbe  Hiss  Company  the  eommtsalona 
aHowed  to  them.  He  then  demanded  a  return 
from  the  Hiss  Company  of  the  rebate  or  com- 
mission theretofore  allowed,  and,  his  demand 
haying  been  refused,  be  attempted  to  recover 
the  amount  from  that  company  an  action 
In  assumpsit  Before  this  suit  came  to  trial, 
the  company  made  an  assignment  for  the 
benefit  of  Its  creditMS,  and  the  appellant  prov- 
ed bis  claim  In  the  trust-estate  case.  The 
auditor  allowed  the  claim,  but  it  was  excepted 
to  by  the  Hiss  Company,  and  also  certain 
of  the  creditors.  Testimony  was  taken,  un- 
der the  exertions,'  for  and  against  tiie  claim, 
and  the  court,  after  hearing  the  case,  passed 
the  order  sustaining  the  exceptions  and  re- 
jecting the  claim,  from  wbich  this  appeal  waa 
taken. 

A  careful  examination  of  this  testlmcmy 
sfaows  that  It  falls  to  sustain  the  appellant's 
contention,  and  satisfies  as  that  hla  claim 
was  properly  rejected  by  the  circuit  court 
William  Tegeler,  who  was  bookkeeper  of  the 
Hiss  Company  during  the  period  covered  by 
tbe  insurance,  was  put  upon  tha  stand  by 
the  exceptants,  and  he  testifled  that  he 
was  familiar  with  all  of  the  items  of  the 
af^llanfs  account,  and  that  it  waa  not  cor- 
rect, because  It  was  distinctly  understood  by 
an  parties  to  the  transaction  that  the  re- 
bate allowed  on  the  insurance  premiums  was 
to  go  to  the  benefit  of  the  Hiss  Company 
In  consideration  of  the  fact  that  the  appellant 
was  given  the  control  oi  the  entire  line  of 
Insurance  of  the  company,  and  thaX  GIttlnga 
never  placed  any  part  of  the  Insurance,  or 
claimed  or  received  any  part  of  the  rebate. 
He  farther  testifled  that  tbe  arrangement  for 
the  allowance  of  the  rebate  Vaa  verbal,  and 
was  a  private  and  confidential  one,  because, 
under  tbe  rules  of  the  board  of  underwriters, 
an  Insurance  broka-  Is  not  permltt^  to  make 
a  rebate  to  the  insured  on  premiums.  After 
the  appellant  bad  testifled  to  his  version  of 
the  transaction  In  tbe  manner  already  stated 
in  this  opinion,  the  exceptant,  by  way  of  re- 
buttal, put  on  the  atand  the  ai^wllant's  son, 
Albert,  who  bad  been  employed  in  tbe  office 


9t  hla  father  during  the  time  when  tbe  In- 
sarance In  aue8tI(Hi  was  procured  by  lilm- 
He  testifled  that  be  waa  familiar  with  tbe 
ranganent  between  hla  father  and  tbe  Bias 
Oempaoy  In  reference  to  the  allowance  of  tbe 
rebate  on  losurance  premiums,  and  folly  coe- 
roborated  the  account  of  It  given  by  tbe  wlt^ 
nesB  Tegeler,  and  further  aald  that  bis  flaflier, 
the  q^pellant,  fully  understood  the  arrange- 
ment and  that  It  was  never  hitoided  that  Glt- 
tii^  was  to  get  any  part  of  the  rebate.  Br- 
nest  Olttlngs  testified  that  he  had  no  recollec- 
tion whateva  at  having  OKisented  to  the  use 
of  his  name  In  connection  with  the  transac- 
tion, and  that  be  was  not  aware  of  the  fact 
tliat  Uie  bnsinesa  waa  being  conducted  In  bis 
name  by  tbe  appellant  A  nnmb»  of  the 
monthly  bllla  rendered  by  the  appellant  to  the 
Hiss  Company  for  Insurance  premiums,  and 
the  checks  by  which  tbe  bills  were  paid,  were 
put  In  evidence  by  the  exceptants.  These 
bills  were  all  made  out  for  the  full  amount  «f 
the  premiums  upon  the  printed  bill  heads  of 
the  ai^llant  to  ttie  Hiss  Company,  Olttlngs' 
name  nowhere  appearing  npon  them;  and  up- 
on each  bill  appeared  a  memorandum  of  the 
deductlcn  of  tbe  rebate.  The  checks  of  the 
Hiss  Company  by  which  these  bOls  were  paid 
were  drawn  to  the  order  of  tbe  appelant  for 
the  net  amount  of  tbe  bills,  after  deducting 
the  rebate,  and  some  of  them  were  Indorsed 
by  blm^  personally  and  others  in  bis  name  by 
his  SCO,  who  waa  In  his  employment  It  ap- 
pears from  the  evidence  that  there  bad  been 
a  quarrel  between  tbe  aiq>ellant  and  his  son. 
Albert  of  several  years'  standing  when  tbe 
testimony  was  taken,  and  an  unfriendly  ani- 
mus on  the  part  ot  the  son  towards  his  father 
la  strongly  suggested  by  some  of  his  answers, 
but  we  do  not  feel  anthorlzed  on  that  ground 
to  reject  his  evidence,  especially  aa  It  Is  large- 
ly ccuToborated  in  Its  material  parts  1^  that 
of  Tegefer,  and  is  more  coDsiatent  than  the 
father's  with  that  of  Gltthigs.  The  appellant 
filed  the  claim,  and  the  obligation  of  estab- 
lishing It  by  satislhctoiT  evidence  was  upon 
him  under  the  wdl-known  rule  of  evidence 
that  the  burden  of  proof  Is  upon  the  party 
who  snbstantlally  asserts  the  affirmative  of 
the  Issue.  He  has  not  only  failed  to  do  this 
In  the  present  case,  bat  tbe  preponderance  of 
the  evidence  I>  plainly  i^^alnst  the  validity  at 
his  claim.  ■ 

Bxceptltms  were  filed  In  the  court  below  by 
tbe  appellant  to  much  of  the  appellee's  testi- 
mony upon  the  grounds  of  leading  questi(His, 
hearsay,  and  tbe  order  ot  Its  Introduction. 
Some  of  these  exceptions  might  be  regarded 
as  having  been  well  taken,  bat  u  we  think 
that  the  portions  at  the  testimony  of  which 
we  have  stated  the  substance  were  free  from 
well-founded  ol^ectlons,  we  do  not  deem  It 
necessary  to  review  tbe  exceptions  In  detail, 
or  to  remand  tbe  case.  The  order  appealed 
from  wm  be  afflrmwl,  with  costa. 
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TOUNG  et  oL  T.  RTATB. 

lOrart  of  Appeals  of  MerrlancL  Jan.  It  1900.) 

CBIMINAI^  UW-JURT— DISQUAXJFIUnOH- 
0BJBCTI0NS-WAITBR-3I0HICIDS- 
CONFSSSIONft-DBPOSITIONS. 

1.  An  objection  to  the  qnallflcation  of  a  juror 
la  •  criminal  cas&  after  the  commencement  of 
tile  trial,  should  be  made  by  challenge  to  the 
poll*  for  cause,  and  not  a  challenge  of  the 
array,  and  a  motion  to  discharge  the  paneL 

2.  A  challenge  of  a  juror  for  cause  In  a 
criminal  case  Is  walred  by  a  f^nre  to  make 
ft  before  the  juror  la  swom,  where  the  party 
objecting  knew  of  the  jurors  dlsqualiScatiott, 
or  could  have  kuown  of  It  by  the  exercise  of 
diligence,  before  he  was  sworn. 

8.  Ignorance  of  accused's  attorney  as  to  the 
disquuiflcatloii  of  »  juror  will  not  excuse  his 
failure  to  Interpose  a  challenge  before  the  ju- 
ror Is  sworn,  where  accused  knew  the  facts 
constituting  the  disqualification  before  the  Juror 
was  sworn. 

4.  A  challenge  of  a  juror  In  a  murder  case 
cannot  be  sustained,  after  the  commencement 
of  the  trial,  on  the  ground  that  knowledge  of 
his  dlsqualificationj  occasioned  by  his  haTing 
been  foreman  of  tne  coroner's  Jury,  was  first 
obtained  when  the  challenge  was  made,  as 
Bttdi  knowledge  could  hava  been  obtained  be- 
fore the  juror  waa  awom,  by  an  exercise  of 

^^^^Gw^esslons  of  gultt  made  to  an  officer  at 
the  time  of  arrest.  In  response  to  Us  auesttonst 
•re  admissible,  where  bo  mad*  no  tbrcati  or 
Inducements. 

6.  It  was  not  error  to  refuse  defendanrs  ap- 
plication for  a  comminlon  In  a  criminal  case, 
pending  trial,  to  take  tlte  deposition  ot  a  wit- 
aeas  wno  was  too  ill  to  attend. 

Appeal  from  clieait  court,  Barftnd  oonn^; 
Junes  D.  Wntten,  Judge. 

Joseph  Young  vad  Joseph  Bush,  alias  Bar- 
rett, were  cfmiicted  of  mnrder,  nnd  they  ap- 
peaL  Affirmed.   

Aigned  before  McSHBRKT,  a  J.,  and 
FOWUOt,  PAGB,  PBABOB,  and  BOHMUOK' 
EB,  JJ. 

Harold  Scarboro  and  Gilbert  S.  Hawkins, 
tor  appellaati.  Atty.  Gen.  Oalther  and  Wai- 
ter W.  Preston,  for  the  Ststa. 

PAGB,  J.  The  appellants  were  indicted  tar 
mnxdv  In  the  circuit  court  of  Harford  coun^. 
At  the  trial  the  several  Jnrors,  having  been 
sw<«n  «i  their  voir  dire,  declared  they 
had  not  formed  or  expressed  any  opinion  as 
to  the  gnllt  or  innocence  at  the  prisoners; 
After  the  whole  panel  bad  been  sworn,  and 
the  state  had  produced  a  part  of  Its  evidence, 
tlie  counsel  for  the  defense  snggested  to  the 
court  that  It  had  Just  come  to  their  knowl- 
edge that  the  eleventh  Juror  on  the  panel,  J. 
Pearl  ^^Iscm,  a  talesman  summoned  by  the 
■heriff  In  this  case  (who  had  also  summoned 
the-  oironer's  jury  of  Inqnest)  had  served  as 
foreman  of  that  jury,  and  had  "rmdered  a 
verdict  over  his  hand  and  seal  ss  foronan  as 
aforesaid."  The  finding  of  the  conwer's  jury 
thos  referred  to  was  that  the  deceased  "came 
to  bis  death  from  the  effects  of  a  pistol-shot 
wonnd,  •  •  •  and  we  believe  from  the  evl* 
dence  that  Joseph  Young  and  Joseph  Bush 
were  liwpiVr'w'  In  the  shoottng."  It  appeaxB 


that  the  coroner  swore  19  witnesses,  and  their 
testimony  Is  fully  set  out  hi  the  record.  The 
counsel  for  the  prisoners,  tberefore,  dalmlng 
that  the  juror  Wilson,  having  beard  such  evi- 
dence and  rendered  snch  a  verdict,  most  nec- 
essarily be  biased  and  disqualified,  challenged 
the  array,  and  moved  that  the  ronrt  discharge 
the  paneL  The  court  overruled  the  challenge 
and  the  motlm  to  discharge  the  pand,  and 
permitted  the  trial  to  proceed,  whereupon  the 
defeodants  excepted.  It  nunt  be  observed* 
that  the  challenge  Is  to  the  array,  and  to  dls- 
(diarge  tiie  panel.  Sndi  a  dtaUenge  may  be 
raised  only  when  there  Is  some  objection  af- 
fecting the  constitution  of  the  whole  panel. 
8  Bt.  OoiAm.  859;  1  Blah.  Or.  Proc  i  744; 
12  Bnc  PL  &  Prac.  p.  418,  and  authorities 
there  dted.  The  proper  method  of  objecting 
to  the  qnalUcations  of  the  jurw  la  this  case 
was  by  a  Challenge  to  the  polls  for  cause. 
Such  a  challenge  may  be  made  properly  when 
there  Is  some  dlsquaUflcatlMi  attaching  to  a 
particular  jnror,  and  not  to  the  oonstltutlOB 
ot  the  whole  pand.  1  BIsb.  Or.  Proc,  snpra. 
If,  therefore,  this  case  be  regarded  according 
to  the  strict  letter  of  the  exception,  the  qoeo- 
tions  argued  by  the  respective  counsel  at  the 
bearing  would  not  be  before  us.  Let  it,  bow- 
ever,  be  taken  as  a  challenge  to  the  |kA  tar 
cause.  In  respect  to  this,  the  general  ixao- 
tlce  that  prevails  here,  and  In  nkost,  if  not 
sll.  of  the  courts  havtaiig  oor  system  ct  Juris, 
prudence,  Is  that  chaUa^Eai  for  cause  must 
be  made  before  tiw  jnror  Is  sworn;  and  that 
role  is  without  enqttlwi  In  ail  cases  iiriiae 
the  party  objecting  to  the  quallflcatkms  of 
the  juror  had  knowle^ie  at  tltat  time  at  the 
drcomstanees  tending  to  disqualify,  or  could 
have  known  of  tliem  by  the  exercise  of  prop- 
or  diligence  In  making  Inquirlee  or  otherwise; 
and  if,  with  such  knowledge,  express  or  im- 
plied, be  tells  to  make  his  chaltenge  before 
ttie  jnror  Is  swom,  it  must  be  deemed  to  have 
been  waived,  no  matter  how  good  his  cause 
of  challenge  may  be.  Reg.  v.  Frost,  9  Oar.  & 
P.  129;  Johns  v.  Hodges,  60  Md.  222,  228; 
Busey  V.  State,  86  Md.  118,  8S  Aa  257;  Oom. 
V.  Euapp,  10  Pick.  4n;  Oillooley  v.  State,  68 
Ind.  182;  1  Blsh.  Or.  Proc.  i  932;  Green  v. 
State,  69  Md.  123;  12  Bnc.  PL  &  Prac  tit 
"Jury,"  p^  487.  To  enable  the  court  to  ^ter- 
taln  an  objection  to  the  qualifications  of  a 
Juror  after  he  bas  been  Impaneled  and  sworn, 
and  the  trial  has  actoally  been  begun  by  the 
prodnctitm  of  evldenee,  it  at  least  must  be 
proven  that  the  party  making  tiie  objectl(Hi, 
at  the  proper  time  for  tendering  challenges, 
did  not  actually  know,  and  might  not  havy 
known,  the  particular  drcmnstances  upon 
whidi  rests  the  all^^  disqualification. 
Thomp.  ft  U.  Jnr.  {  274,  note  2;  JOhw  ▼. 
Hodges,  supra.  In  this  case  we  have  not 
the  slightest  proof  that  the  defendants  were 
not  folly  aware  of  the  fact  tlut  Wilson  had 
served  on  the  coroner's  Jury.  They  were 
Resent  at  the  hearing  before  the  Jury,  aa  also 
were  their  counsel.  Tbej  witnessed  the  im- 
paneling at  the  Jury,  and  most  have  observed 
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the  foreman,  wbo  occupied  the  most  conaplc- 
nons  position  of  all  the  Jurors.  There  cer- 
tainly la  not  the  •lightest  reason  why  they 
m^ht  not  have  known  that  he  was  one  oC  the 
jorors,  from  their  own  recollections;  and,  it 
that  was  not  sufficient,  nothing  in«Tented  an 
examination  of  the  list  of  jurors  before  the 
coroner,  or  an  actual  Inquiry  of  Wllaon  when 
he  was  on  his  voir  dire.  Apart,  also,  frtMn 
all  this,  there  Is  no  allegation  in  the  record 
that  the  defendants  did  not  have  such  knowl- 
edge at  the  time  when  Wilson  was  brought 
to  the  book.  The  exceptions  do,  Indeed,  show 
that  it  was  after  the  trial  bad  begun  that  the 
knowledge  of  the  alleged  disqualification  first 
came  to  their  attorneys,  but  there  la  nothing 
In  the  record  as  to  when  It  first  came  to  the 
knowledge  of  the  defendants:  Nor  can  ig- 
norance  of  the  fact  be  Imputed  to  them  as  a 
presumption  of  law  or  of  fact  Harlng  been 
present  at  the  hearing  before  the  coroner,  the 
presumptions  would  rather  t«id  to  prove  that 
when  Wilson  was  called  as  a  jurw  they  knew 
of  his  service  dn  the  coroner's  Jury.  And, 
whether  this  be  correct  or  not.  It  cannot  be 
questioned  that  even  a  reasonable  diligence  in 
maldng  proper  Inquiry  would  have  mabled 
them  to  obtain  possession  of  all  the  facts.  If 
bia  presence  on  the  jury  resulted  detrimental- 
ly to  justice,  the  court,  after  the  verdict,  was 
fully  empowered  to  grant  a  new  trial;  bot 
we  approve  the  nillngs  as  set  forth  In  this 
exception,  aa  founded  upon  tbe  rutes  of  proiH 
er  practice,  and  most  conducive  to  the  attain^ 
meat  of  justice. 

The  second  and  third  exceptions  present  s 
question  of  evidence.  The  sheriff,  who  had 
been  sworn  as  a  witness  for  the  state,  testi- 
fied: Ttaat^  having  been  Informed  of  the 
homicide,  he  went  to  Fleming's  house  to  look 
tor  Young,  me  ot  the  defendants.  That  he 
asked  for  Young,  who  theeeupon  came  down 
"about  half  dressed,"  and  that  witness  said, 
"Joe,  you  don't  know  what  I  am  op  here  for, 
do  you?"  and  he  said:  "Yes,  sir;  I  do.  It's 
aitout  that  shooting  scrape  In  Belalr."  That 
he  asked  for  his  pistol,  and  he  said  he  didn't 
have  any.  That  witness  said,  "You  could  not 
shoot  a  man  without  having  a  pistol."  That 
Mollte  Fleming  went  Into  the  house  and  got 
the  pistol,  and  wKnees  "asked  him  If  It  was 
the  pistol  he  did  the  shooting  with,  and  be 
said  it  was."  That  Young  said  he  "had  shot 
once  or  twice,"  eto.  On  cross-examination, 
witness  said  that  "Young  seemed  to  be  ver7 
much  excited,  and  so  was  Bush."  During 
the  giving  ot  the  evidence  the  counsel  for 
the  prisoners  several  times  objected  to  the 
admission  of  Young's  answers,  and,  after 
the  cross-examination,  excepted  generally  to 
the  sherlfTs  testimony.  The  court,  however, 
overruled  all  the  objections,  and  admitted  it 
The  fact  that  a  party  la  In  custody  Is  not 
enough  of  Itself  to  render  his  confessians  in- 
admissible, provided  they  are  not  extorted 
by  iBdwwmeotB  or  threats.  Pierce'  v.'  U. 


160  U.  &  SG6,  19  Sup.  Ct  321,  40  L  Ed.  4M; 
Sogers  V.  State  (Md.)  43  AtL/  922;  Ross  v. 
States  OT  Md.  288,  10  AU.  218.  In  this  case 
the  confession  waa  freely  and  voluntarily 
made.  No  threat  was  made  by  the  officer, 
and  no  hope  or  promise  ot  ben^t  held  oat  to 
him.  It  waa  "left  to  the  prisoner,  as  a  mat- 
ter of  perfect  Indifference,  whe^er  he  should 
open  bis  mouth  rfr  not"  Tliia,  said  Pollock. 
G.  B.,  In  Beg.  v.  Baldry,  1%  Eng.  Law  &  Eq. 
507,  is  the  distinction  between  those  cases 
where  the  confession  Is  held  Inadmissible, 
and  those  where  It  is  not  In  618000*8  Case, 
67  Md.  10,  8  Atl.  677,  on  which  the  appellants 
rely,  there  was  an  inducement  which  the 
court  thought  waa  of  tbe  "strongest  kind." 
The  confession  was  therefore  rejected. 

After  the  state  bad  closed  Its  case,  and 
some  evidence  had  .been  given  on  the  part  of 
the  defendant,  an  attachment  issued  for  Mol- 
Ile  Fleming,  an  absaat  witness,  and  upon  the 
return  thereof  it  appeared  that  the  witness 
waa  ill  and  unable  to  attend.  Thereupon  flie 
defendants,  by  their  attorneys,  prayed  tbe 
court  "to  pass  an  order  directing  that  a  com- 
mission Issue  at  once  to  take  the  testimony 
of  said  Mollle  Fleming."  The  refusal  of  the 
court  to  so  order  is  tbe  ground  of  the  de- 
fendants' fourth  exception.  In  some  of  the 
states  of  the  Union  there  are  statutes  pro- 
viding for  a  commission  to  take  Oie  testimo- 
ny of  absent  witnesses  In  criminal  cases.  In 
Maryland  there  are  provisions  for  taking  tbe 
depositions  of  absent  witnesses  In  civil  cases. 
But  they  do  not  apply  in  criminal  cases,  and 
in  such  there  Is  no  statute  or  practice  In  any 
of  tbe  courts  permitting  depositions  taken 
by  a  commissioner  to  be  read  as  evidence. 
There  Is  la  this  state  no  Inherent  power  to 
direct  the  taking  of  depoaltiims  to  be  used 
as  evidence.  Wbatevw  power  the  courts  of 
law  have  is  conferred  by  statute,  the  pro- 
visions which  must  be  strictly  followed, 
hi  Bell  T.  Morrison,  1  Pet  856,  7  L.  Bd.  174* 
wbrae  a  deposition  was  excluded  by  the  low- 
er court  Mr.  Justdce  Story,  In  speaking  for 
the  court,  said  that:  "This  is  a  point  alto- 
gether dependent  upon  the  construction  of 
Uie  act  of  congress,"  eto.  "The  anthority  to 
take  testimony  In  tills  manner,  being  In  dero- 
gation of  the  rules  of  the  common  law,  has 
always  been  construed  strictly,"  etc  So,  in 
Jackson  v.  Hobby,  20  Johns.  362,  the  court 
refers  to  the  statute  as  being  "an  Innovation 
<m  the  common-law  rules  of  evidence."  In 
Anon.,  2  Ohit  199,  a  rule  was  moved  to  show 
cause  why  the  lessor  in  ejectm«it  should  not 
be  permitted  to  examine  a  witness  upon  in- 
terrogatories, on  tbe  ground  tiiat  he  was  too 
ill  to  attend.  The  court.  In  refusing  the  mo- 
tion, said:  "We  cannot  grant  It  You  must 
apply  to  a  court  of  equity,  or  get  them  to 
admit  the  facts."  2  TIdd,  Prac.  mtrg.  p. 
860;  8  Enc,  PL  &  Prac.  pp.  47S,  479;  1  GreeaL 
Bv.  H  320-823.  Finding  no  error,  the  judg- 
m^t  will  be  afflmwd.  Jn^ment  affirmed. 
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(6t  N.  J.  B.  1«) 
HENRT  McSHANB  UFQ.  GO.  t.  KOLB 
et  al. 

(Court  of  Chancery  of  New  Jentr.    Feb.  6, 

1900.) 

HORTGAGB  FOR  PRICE— LIEN— BTl DHNC»- 
BQUITT—JURISDICTION— UBNS. 

1.  Immediatelj  after  a  converaDce  of  a  M 
to  pay  a  debt,  defendant  took  a  mortgage  exe- 
cuted by  the  grantee  on  his  application,  which 
stated  that  the  loan  was  to  pay  the  price. 
BeU,  that  the  mortgage  was  kItcb  tax  the 
price.  thoQgb  by  grantor's  dintcaon  the  money 
was  delivered  to  grantee,  and  was  a  lien  sn- 
pertor  to  that  of  plaintiff,  haring  a  judgment 
agaiuBt  the  mortgagor  bafora  the  mortgage 
was  ezeeated. 

2.  Where  a  bill  alleges  that  defendant  frand- 
olentiy  inserted  in  a  mortgage  giren  to  it  that 
the  money  was  advanced  to  pay  purchase  mon- 
V  to  impair  the  lieo  of  complainant's  mortgage, 
and  there  is  do  proof  of  the  alleged  fraud,  eq- 
ntty  is  without  jurisdiction,  as  the  bill  asks 
only  a  declaration  in  adTence  of  a  sale  nnder 
•zecntkm  aa  to  the  priority  of  two  legal  Bens. 

BlU  by  the  Beary  McShane  Manufacturing 
Oompany  against  Bmll  Kolb  and  another  to 
det»mlne  the  priority  of  a  judgment  orer 
a  mortgage.  Dismissed. 

Qeo.  S.  dymer,  for  complainant  How- 
ard W.  Hays,  for  defendant  National  Bulld- 
taiff  *  Loan  AaaTm. 

STKTBNB,  V.  O.  Ttie  case  la  tbl«:  In  Oc- 
tober, iSQCSi,  the  complalnaDt  recovered  Judg- 
ment against  the  defendant  Eolb  In  the 
Blssex  drcnlt  court  for  f463.44.  The  execu- 
tion issued  was  returned  unsatlafled.  Prior 
to  April  1,  1S0O,  Kolb  bad  entered  into  a 
contract  with  Falrcblld  oQ  behalf  of  Ms 
(Falrchild'a)  wife  to  build  two  houses,  for 
910,300.  He  bad  recti  ved  In  cash,  on  ac- 
count of  his  contract,  $4,000.  On  that  d^ 
be  obtained  the  architect's  certificate  for 
$1,661  In  addition.  PaJrcbUd,  by  the  terms 
ot  tbe  contract,  could  bare  given  him  a  fimr- 
months  note  for  tbe  amount,  but  be  pro- 
posed Instead  to  give  him  a  deed  for  a  house 
and  lot  In  Newark  and  |400  in  cash.  Accord- 
ing to  Falrchlld's  testimony,  and  be  was  the 
comptelnant's  only  witness,  Eolb  was  not 
wtUlng  to  take  this  deed  unless  be  could  ob- 
tain a  loan  upon  the  prc^rty.  Falrcblld 
told  htm  he  tiioaght  the  defendant  the  Na- 
tional Bnlldlug  &  Loan  Asaoclation  would 
lend  him  the  money  he  needed.  Eolb  made 
bis  written  applicatltm  accordingly,  thertin 
■tatlog  that  the  money  was  to  be  borrowed 
to  pay  tbe  purchase  money.  Tbe  association 
agreed  to  make  him  a  loan  of  $1,100.  Tbe 
title  was  examined  by  Hayes  A  Lambert, 
and  the  deed  from  Falrcblld  and  his  wife  to 
Kolb  and  a  mortgage  for  91,100  from  Kolb 
to  tbe  association  were  delivered  about  May 
18tb.  Both  papers  were  recorded  three  days 
iater.  There  Is  a  conflict  of  evidence  over 
tbe  qnestion  whether  tbe  deed  and  mortgage 
were  delivered  at  the  same  time.  Mr. 
Frank,  the  managing  clerk  of  Hayes  ft  lam- 
bort,  who  had  charge  of  tbe  transaction. 


says  that  they  were.  Mr.  Falrcblld  says 
that  they  were  not;  that  lAe  deed  waa  d^v- 
ered  several  day*  b^ore  the  mortgage.  It 
Is  not  likely,  however,  that  Eolb  would  have 
accepted  the  deed  imtil  the  seanA  was  com- 
plete, and  tmtll  the  association  was  prepared 
to  lend  him  the  money,  and  so  I  think  Mr. 
Frank's  statement  Is  the  more  probable. 
Tbe  money  lent  was,  on  Falrchlld's  order, 
paid  to  Eolb.  On  ttiese  facts,  It  Is  Insisted 
that  the  judgment  Is  prior  to  the  mortgage. 

The  law  la  well  settled  that  a  pnrchaae- 
money  mortgage  has  priority  over  liens  out- 
standmg  against  the  vendee  wboi  he  takes 
title,  whether  the  mortgage  be  made  to  the 
vendor  or  to  a  third  person  who  advances  the 
money.  Investment  Co.  v.  Bachelor,  C4  N.  J. 
Eq.  000,  8S  Atl.  746;  Wallace  v.  snsby,  42 
N.  J.  Law,  1.  I  think  the  principle  of  these 
decisions  applies  to  the  case  at  bar.  Tbe 
substance  of  the  transaction  was  this:  Fair- 
child  (or  rather  his  vrife)  owed  Kolb  $1,661. 
He  agreed  to  convey  to  Eolb,  to  pay  tiie 
debt,  a  house  and  lot  whoee  price  was  fixed 
at  $1,261,  and  $400  in  cash.  Eolb  asked  the 
association  to  lend  him  $1,M0  to  pay  a  part 
of  the  purchase  money.  The  association 
agreed  to  do  so.  If  the  transaction  bad  been 
formally  consummated,  according  to  Its  the- 
ory, what  would  have  been  done  would  have 
been  this:  The  association  would  bbve 
handed  Faircfaild  the  $1,100  to  which  he  waa 
oitltled,  as  a  part  of  the  price-  of  the  land, 
and  Falrchlld  would  have  banded  this  tame 
money  to  Eolb,  together  with  the  deed  and 
tbe  additional  sum  of  $400,  en  payment  of 
the  $1,061,  which  his  wife  owed  blm.  Had 
this  been  done  there  would  not,  under  the 
declslwis,  have  been  the  slightest  ground  fOr 
contending  that  tbe  Judgment  was  ahead  of 
the  mortgage.  Now.  It  seems  to  me  that  the 
mere  fact  that  the  assocMtlon,  by  Falrchild'a 
express  direction,  gave  the  money,  In  the 
first  Instance,  to  Kolb,  did  not  aubstantlaUy 
alter  the  character  or  legal  effect  of  the  trans- 
action.  It  was  carried  out  In  the  way  in 
which  one  would  have  expected  business 
men  to  carry  It  out.  I  am  th^fore  of  opin- 
ion that  tbe  bill  shoold  be  dlamlased  on  tiie 
merits. 

If  I  had  come  to  a  different  conduston,  I 
would  still  have  been  obliged  to  advise  the 
dismissal.  Tbe  bill  charges  that  the  asso- 
ciation fraudulently  Inserted  In  its  mortgage 
the  statement  that  the  money  was  advanced 
to  pay  purchase  mon^,  with  a  view  to  Im- 
pairing the  Hen  of  complainant's  judgment, 
and  with  the  sole  object  of  fraudulently  at- 
tempting to  create  a  prior  lien.  There  Is  ab- 
solut^y  no  proof  of  this  allegation.  Fraud 
Is  here  a  jurisdictional  fact  Without  It,  the 
cmnplalnant  has  no  standing  In  a  court  of 
eqnlty.  Without  It  the  bill  asks  only  a  dec- 
laration, In  advance  of  a  sale  under  the  com- 
mon-law execution,  that  of  two  legal  Hens  tbe 
CMnplalnant'fl  la  prt<«.  Such  a  declaration 
the  court  cannot  make. 


Digitized  by  Google 


584 


4B  ATLANTIC  RBPORTER. 


(N.J. 


09  N.  J.  O.  140 

WARD  T.  BUSH  et  aL 

(Oomt  o(  OuuiceiT  ot  New  Jmej.   WOk  I* 

1900.) 

UOACiaB-0(HniDBRATION-^l<&PBB-rBB-  . 
BUHPTIONS. 

1.  A  legacy  giTen  to  dlsebarge  an  obligation 
wiU  not  lapse  by  tbe  legatee'!  death  prior  to 
Hkst  ot  testator. 

2.  A  iQiacy  declared  to  be  "for  value  recelr- 
ed"  win  be  preaumed  to'  have  been  given  to 
diBcharxe  an  obligatioa  bo  aato  preclude  a  lapse 
by  tbe  legatee's  drlng  before  the  testator,  in 
the  absence  of  eTidence  to  the  contrary. 

BlU  by  Clarence  D.  Ward  against  lAura 
BoBb  and  others  to  recorer  a  legacy.  Decree 
for  complainant 

VaU  &  Word,  for  complainant  B.  S.  Sar- 
age^  for  defendants  Daly  and  Terrill.  ezeco- 
tors.  Otto  Orouse,  tm  defendants  Baih  and 
others. 

STEVENS.  Y.  a  By  her  will,  Mary  Al  Tan 
Ortwick  made  the  following  bequest:  "Item. 
I  glTe  and  bequeath  unto  Dr.  J.  J.  Daly,  of 
Babway,  N.  J.,  the  som  of  one  thoosajid  dol- 
lars, for  Talne  received."  Dr.  Daly  died  In 
the  lifetime  of  testatrix,  and  the  question  Is 
whether  the  legacy  lapsed.  The  rule  Is  that 
a  legacy  does  not  lapse  when  given  to  pay  a 
debt  It  haa  been  so  held  even  where  tbe 
debt  was  barred  by  the  statute  of  limitations 
at  the  time  testator  made  bis  wllL  WllUam- 
sm  T.  Naylor,  8  Young  &  0.  Bq.  206;  Fhil- 
Ipe  T.  Philips,  a  Hare,  281;  Turner  r.  Mar- 
tin. 7  De  Gex,  M.  &  G.  420.  The  case  Is  said 
to  be  one  of  mingled  bounty  and  obligation, 
and  tbe  rule  with  reference  to  the  lapsing  ot 
legacies  being  itself  founded  on  presumed  In- 
tention is  held  to  be  not  applicable  where  the 
Intent  appears  to  be  to  discharge  a  duty.— « 
duty  which,  manifestly,  is  owing  as  well  to  the 
estate  of  tbe  creditor  as  to  the  creditor  him- 
self. On  much  the  same  principle,  a  legacy 
given  to  and  accepted  by  a  widow  In  Ueo  of 
dower  is  not  subject  to  abatement  propor- 
tionally with  other  legades,  on  a  deficiency 
of  assets;  for  the  legacy  Is  considered  as  a 
porchase  of  tbe  dower.  Heath  v.  Dendy,  1 
Ruas.  546;  WilUamson  v.  Williamson,  6  Paige. 
288.  In  the  case  at  bar  there  Is  enough  to 
show  that  the  legacy  was  given,  not  as  mere 
bounty,  but  in  discharge  of  an  obligation.  It 
need  not  appear  to  have  been  an  exact  equiv- 
alent to  It.  Philips  V.  Philips,  8  Hare,  282. 
The  testatrix  says  that  she  glvea  it  "for  value 
received."  These  words,  as  well  understood  by 
laymen  as  by  lawyers,  raise  the  presumption 
of  a  legal  conaideratlon  moving  from  the  prom- 
isee sufficient  to  sustain  the  promise.  HoUi- 
day  v.  Atkinson,  6  Bam.  &  C.  601;  Olayton  v. 
Gosling,  Id.  360.  It  Is  so  held  not  only  In  the 
case  of  notes  and  bills,  bat  of  other  contracts 
(Whitney  v.  Steams,  16  Me.  3&7),  and  even  of 
deeds  ot  land  (Jacltson  v.  Alexander,  8  Johns. 
408).  In  tbe  case  last  cited,  where  the  deed 
was  expressed  to  be  tor  "value  rec^ved,"  and 
could  only  operate  as  a  bargain  and  sale  under 
me  statute  of  naea,  Kent  O.  J.,  says:  "  Talue 


received*  Is  equivalent  to  saying  money  was 
received,  or  a  chattel  was  received.  It  la  an 
express  averment  ex  t1  termini  ot  a  quid  pro 
quo."  In  the  case  at  bar  no  evidence  was  of- 
fered on  either  side.  There  being,  however, 
In  the  will  Itself,  an  admission  ot  valuable 
couBlderatloD  received,  the  bequest  comes 
within  tbe  aboTe-mentloned  rule,  and  must 
be  held  not  to  have  lapsed  by  Dr.  Daly's  death 
In  testatrix's  lifetime.  Duncan  v.  Franklin 
Tp..  43  N.  J.  Eq.  144,  10  Atl.  546,  It  was 
said,  lays  down  a  contrary  rule.  But  the  de- 
cision there  was  placed  upon  the  ground  that 
the  expression,  "his  services  in  assisting  me 
at  different  times,"  did  not  stondlng  alone, 
Import  obligation.  It  might  have  had  refer- 
ence to  mere  voluntary  courtesy.  Here  the 
words  used  do,  prima  fade.  Import  obligation. 
They  Import  such  consideration  as  would,  in 
an  action  at  law,  support  a  promise.  They 
must,  therefore,  in  this  court  anfflce  to  indi- 
cate an  intention  on  the  part  of  testatrix  to 
discharge  a  legal  obligation,  and  not  to  eon- 
f  er  a  mere  bounty. 


(Bl  H.  J.  N> 
POil^KMUS  T.  HOLLAND  TRUST  00. 

(Court  of  Chancery  of  New  Jonay.   Fob.  % 

1900.) 

PBINOIPAL  AND  AGENT— PLBDOBS—BQUIrr 
JXJIU8DI0TI0N— BON  DS— PRAUDUZJUrr 
BALB-HORTOAQBa. 

1.  Where  defendant  held  bonds  of  a  tor^gu 
corporation  as  security  for  a  loan,  obder  an 
agreement  that  they  anonld  be  surrendered  as 
the  corporation  might  sell  them,  and  that  the 

Sroceeda  of  the  sale  riioold  be  applied  la  Uoul- 
ation  of  the  debt  and  plaintiff  was  iadueea  to 
purchase  some  of  the  bonds  by  defendant'a 
clerk,  by  false  representations  that  they  were 
first  mortgage  bonds,  defendant  was  not  liable 
for  the  loss  snstained,  since  the  clerk  in  sodt 
transaction  acted  for  the  corporation,  and  not 
as  defendant's  agent 

2.  A  transferee  of  bonds  cannot  reednd  the 
sale  on  the  gronad  that  it  was  induced  fraud- 
ulent represeat^tlons,  and  recover  the  amount 
paid,  in  equity,  since  the  recovery  of  money 
paid  under  false  representations  Is  not  within 
the  scope- of  modem  equity  jurisdiction. 

3.  Where  a  trust  company  held  a  mor^nge  to 
secure  bonds  issued  by  a  foreign  corporation, 
by  the  terms  of  which  the  bonds  were  to  be  de- 
livered to  tbe  corporation  and  to  the  holders  of 
other  lionds  In  exchange  for  bonds  previously 
issued,  and  tbe  trust  company  was  not  requir- 
ed to  sell  tbe  bonds.  It  was  not  a  tmstee  for 
the  bondholders,  and  hence  was  not  liable  for 
false  representations  of  its  clerk  in  the  sale  of 
part  of  the  bonds  pledged  to  secure  a  loan  to 
the  corporation  while  aach  clerk  was  acting  as 
agent  of  tbe  corporation. 

4.  Where  a  trust  deed,  given  to  a  foreign 
tmst  company  to  secure  bonds  of  a  foreign  cor- 
poration, required  tbe  trust  company  to  certify 
tbe  bonds  and  deliver  them  to  the  corporation 
on  resolutions  showing  expenditure  of  certain 
sums  in  improvements,  and  tbe  tmst  com- 
pany certified  and  delivered  the  bonds.  In  the 
state  Of  Ito  domidle,  without  the  improvementa 
being  made,  the  courts  of  New  Jersey  bad  no 
jurisdiction  of  a  suit,  by  a  purchaser  of  tbe 
bonds  in  that  stote  from  an  agent  of  the  cor- 
poration, against  the  trast  company,  tor  sndi 
wrongful  certification  and  d^very. 

Bill  by  Peter  G.  Pdbemos  agalnat  the  Hol- 
land Trust  Company.  Dismissed. 


Digitized  by 


Google 


FOLHElfUS  T.  HOLLAKD  TBU6T  Ca 


535 


John  S.  Voorhees,  for  cMuplalnant  WAsh- 
IngtcHi  B.  WUHams,  for  defendant. 

BBBD,  y.  a  Tfae  BDenTlUe  QasUgbt  Oom- 
panr.  of  Mpw  York  state,  on  September  B, 
1.880,  iBSDed  26  bonda,  par  ralae  $600  eadi, 
a^n^gatlng  $12,600l  These  bonds  were  pay- 
able to  one  TerwUIlger.  To  him  was  also 
made  a  mortgage  upon  the  plant  ot  the  ga» 
light  company  to  •ecu re  the  said  bonds.  On 
Aofost  31,  1889.  the  gaslight  company  entered 
Into  an  agreement  with  the  Holland  Trast 
Company  by  whidi  a  new  and  enlarged  issue 
ot  its  corporate  bonds  was  to  be  made,  and 
the  old  lasne  was  to  be  withdrawn,  by  the 
substitution  of  new  bonds  for  the  old  bonds; 
the  new  Issue  of  15  bonds  of  $500  each  (total, 
$S7,600),  to  be  secnred  by  a  mortgage  Dpon 
the  plant  ot  the  gaslight  compsny,  to  be  made 
to  the  Holland  Tmst  Oompany.  Upon  the 
execution  of  the  new  mortage  upon  all  of  the 
property  of  the  gaslight  company,  2S  bonds, 
which  will  be  styled  the  first  of  the  three  se- 
ries,*were  to  be  executed  by  the  president  and 
secretary  of  the  gaslight  company,  and  certi- 
fied by  the  Holland  Tmst  Oompany,  and  Im- 
mediately delivered  to  the  treasurer  of  the 
gaslight  company,  to  be  by  him  applied  to  the 
payment  of  the  then  outstanding  liabilities  or 
floating  debt  of  the  gaslight  company.  These 
bonds  were  to  be,  and  were,  numbered  from  1 
to  25.  Another  26  bonds,  which  will  be 
styled  the  second  Issue,  were  pledged  and  set 
apart  for  the  retirement  of  the  2C  old  bonds 
secured  by  the  Terwllllger  mortgage.  They 
were  to  be  separately  certified  by  the  Holland 
Trust  Company,  and  delivered  to  any  person 
presenting  and  surrendering  up  for  cancellatloB 
any  one  or  more  of  the  old  bonds.  They  were 
to  be  numbered  from  26  to  SO,  Another  set 
of  26  bonds,  whldi  win  be  styled  the  third 
series,  were  to  be  issued,  and  tfae  proceeds 
used  for  ^tensions  and  permanent  Improve- 
ments of  the  gaslight  company's  plant  The 
Holland  Trust  Q:»mpany  was  to  certify  and 
deUver  to  the  gaslight  company  so  many  of 
the  said  bonds  as  to  equal  the  money  so  ex- 
pended, and  npon  a  resolution  of  the  board  of 
directors,  duly  certified  by  the  secretary,  un- 
der seal  of  the  gaslight  company,  showing 
that  the  said  company  had  actually  expended 
In  extensions  and  permanent  Improvements  to 
Its  works  an  amount  of  money  equivalent  to 
the  par  value  of  the  bonds  to  be  so  approved. 
These  bcmds  were  to  he  numbered  from  61  to 
7S.  All  of  the  first  aeries  of  bonds  were  Is- 
sued. Nine  of  the  second  issue  were  ex- 
changed for  the  same  number  of  old  bonds- 
All  but  one  of  the  third  Issue  were  Issued,— 
some  npon  a  sufficiently  certified  resolution  of 
the  board  of  directors,  and  some  upon  an  In- 
st^dent  resolution.  Sixteen  of  the  old  bonds 
remained  outstanding,  and,  a  default  In  pay- 
t&ent  occurring,  the  Terwllllger  mortgage  was 
foreclosed,  and  the  entire  property  of  the  gas- 
light company  were  sold  for  the  sum  of  $10,- 
860.  The  complainant  Is  the  owner  of  bonds 
of  ea<A  of  these  series.  He  brings  this  salt 


against  the  Holland  Trust  Oomt)any  to  compel 
It  to  make  good  his  loss.  He  became  pos- 
sessed of  these  bonds  In  tlUs  way:  On  March 
8, 1801,  he  bought  one  bond  at  the  office  of  the 
Holland  Trust  Company,  In  New  York  Olty. 
He  says  that  In  doing  this  he  dealt  with  one 
of  the  clerks,— ft  Mr.  Mabon,— and  paid  hdm 
for  the  bond.  Afterwards,  at  New  Brunswick, 
he  bought  six  bonds  of  the  same  Mr.  Mabon, 
for  which  he  gave  stock,  and  a  check  to  the 
order  of  the  Holland  Trust  Company.  He 
says  that  at  the  time  of  these  sales  Mr.  Ma- 
bon represented  to  him  that  the  bonds  were 
first  mortgage  bonds.  The  complainant  also 
says  tha^  In  1890  Mr.  Van  Slcklen,  the  secre- 
tary of  the  trust  company,  told  him,  at  the 
company's  place  of  tmslness.  In  New  York 
City,  that  these  bonds  were  first  mortgage 
bonds;  but  this  Is  not  established  by  a  pre- 
ponderance of  testimony.  It  Is  claimed  that 
these  representations  of  Mabon  were  false,  and 
by  means  of  them  complainant  was  Induced  to 
part  with  his  money,  and  that  those  who  re- 
t»Ived  it  should  now  be  compelled  to  refund. 
This  is  the  primary  ground  tor  relief.  It  Is 
Insisted  In  the  second  place  that  the  Issue  of 
those  bonds  of  the  third  series,  held  by  the 
complainant,  was  the  result  of  the  negligent 
conduct  of  the  defendant,  In  not  getting  prc^ 
er  certified  resolutions  In  respect  to  the  amount 
of  permanent  Improvements  made  by  the  gas- 
light company.  It  is  Insisted  in  the  thlid 
place  that  the  defendants  are  liable  to  pay 
over  to  the  complainant  */tt  of  the  amount 
received  at  the  foreclosure  sale  under  the  Ter- 
wllllger mortgage,  upon  the  theory  that  the 
trust  company  should  have  received  V^b  on 
account  of  the  nine  old  bonds  which  It  had 
taken  In  exchange  for  the  new  bonds. 

First,  then,  in  respect  to  the  right  of  the 
complainant  to  recover  upon  the  ground  that 
Mr.  Mabon  falsely  represented  that  the  bonds 
were  secured  by  a  first  mortgage:  Tfae  de- 
fendant Insists  that  Mr.  Mabcm,  whatever  his 
representations,  was  not  Its  agent  I  am  of 
the  opinion  that  it  Is  not  proved  that  Mr.  Ma- 
bon did  represent  the  Holland  Trust  Oom- 
pany In  tfae  transaction.  The  bonds  belonged 
to  the  gaslight  company.  Mr.  HllUard,  the 
secretary  of  the  gaslight  company,  had  put 
them  In  pledge  with  the  trust  company  for  a 
loan.  Hllllard  was  trying  to  sen  the  bonds, 
and  for  the  purpose  of  utfng  the  money  re- 
ceived from  such  sale  to  pay  off  the  said 
loan.  The  bonds  were  delivered  up  by  the 
trust  company  upon  condition  that  the  price 
received  for  them  was  to  be  paid  to  It  In  liq- 
uidation of  the  loan.  This  accounts  for  the 
fact  that  the  checks  for  the  bonds  were  made 
payable  to  tfae  Holland  Trust  Oompany.  Mr. 
Mabon,  In  selling  the  bonds,  was  working  In 
the  Interest  of  Mr.  Hllllard,  and  not  as  agent 
of  the  trust  company.  But,  If  I  sfaonid  have 
concluded  that  Mr.  Mabon  was  seUing  these 
bonds  for  the  trust  company,  would  the  suit 
lie?  Tfae  only  theory  upon  which  the  suit 
can  be  maintained  In  respect  to  the  bonds  now 
under  cuialdraitlon  la  that  the  sale  was 
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fraudulent,  ind  therefore  the  eonqplftbunt  htta 
the  right  to  rescind  the  tranaactUm  and  re- 
cover back  hla  money.  But  the  recov«y  of 
moier  paid  by  the  ladncement  of  falae  i^ire- 
sentatlont  la  not  within  tba  neooe  of  modem 
equity  Jurisdiction.  Krueger  t.  Aimltage  (N. 
J.  ChO  44  AtL  167.  The  wOy  concelTable  an- 
swer to  thla  reooit  laroinulgatlon  ctf  thla  equlr 
tahle  nile  in  thla  conzt  la  that  the  def^dant 
la  a  tniBtee*  and  aa  aoch  owed  a  dn^  to  tiie 
bottdholdraa,  In  the  performance  of  which  do- 
ty It  failed  through  the  act  of  Its  agent  But 
an  Inspection  of  the  prorlslons  contained  In 
the  mortgage  agreement  between  the  two  com- 
panies discloses  no  doty  on  the  part  of  the 
trust  company  to  aell  bonds.  By  the  terma 
of  that  agreement,  the  flnt  and  third  series 
of  bonds  were  to  be  deUvered  absolutdy  to 
the  gaidlght  company,  and  tiie  second  aralea 
-vraa  to  be  ddlvered  In  exchange  for  tiie  bwds 
of  the  old  aeries.  The  poeaearion  of  the  trost 
company  of  those  particular  bonds  occurred, 
not  by  reason  at  its  being  tmstee  at  the  bond- 
hf^rs,  but  because  it  bad  taken  them  in- 
pledge,  and  they  were  so  takm  m  any  other 
property  of  like  character  might  be  taken,— 
aa  coUateral  aecnrl^  for  a  loan.  If  th^  aold 
the  bonds,  they  did  ao  aa  pledgees,  with  the 
concurrence  of  Ur.  EUUlaxd,  the  pledgor.  The 
relation,  being  that  (tf  TOtdor  and  purchaser, 
waa  no  more  a  trust  relation  than  would  be 
that  ia  ai^  otlier  seller  and  pnndiaaer.  Up- 
on the  first  point  I  do  not  see  any  ground 
for  relltf . 

Secondly,  In  teQect  to  tbe  certlflcatton  at 
ttioae  bood^  of  the  third  series,  aa  to  which 
there  waa  no  certified  resolution  In  conform- 
ity with  the  mortgage  agreement:  I  am  of 
the  opinion  that  the  trust  company  owed  a 
duty  to  the  bondholders,  ta  certify  such  bonds 
only  upon  performance  of  the  condition  preced- 
ent mentioned  In  the  trust  mwtgage.  It  waa 
tlw  duly  of  the  tmat  company  to  aee  fliat  the 
pnrlBlona  for  increasing  the  security  of  the 
mortgage  pari  passu  with  the  increase  of  the 
debt,  after  $26,000  wwth  of  bonds  were  is- 
sued, should  be  observed.  It  la  tme,  the  ob- 
serrance  ofthese  ^orlshms  might  not  be  a 
complete  safeguard  against  the  fraudulent 
conduct  ot  the  board  of  directors  of  &e  gas- 
light company;  bnt,  so  fsr  as  it  was  a  pro- 
tection, It  was  Incumbent  upon  the  trust  com- 
pany to  aee  ttie  condition  carried  out  The 
Tery  fliat  resolution  of  the  board  of  directors, 
It  is  tme^  was  tendulent;  for  not  $1,000  had 
beoi  expended  in  permanent  Improrements, 
and  the  reaolutlon  stated  that  $6,000  had  been 
so  expended,  l^e  otbet  reaolutlona  were.  I 
think.  int^tionaUy  defsctiTe,  and  intended  ta 
mlalead;  tta  it  conduslTely  appears  that  no 
more  work  had  been,  done  In  the  way  of  hn- 
proTementa  upon  the  gaslight  company's 
plant  While  the  trust  company  were  not  re* 
qfonsible  tor  the  fraudulent  passage  of  snch 
xeaolntknui  without  Ita  knowledge^  it  waa  re- 
aponalUe  for  tlw  fact  tliat  It  qproved  bcmda 


with  no  resolution  at  all  properly  eortUed. 
But  assuming  that  the  trust  company,  aa  a 
trustee,  owed  a  ddit  to  all  bondhtdders  In  this 
respect,  and  that  It  failed  to  perform  its  duty, 
how  does  the  eaae  atandf  In  Oci  first  plae^ 
this  ground  for  relief  is  not  set  out  in  the 
blU.  The  complalnantfa  rl|^  t»  relief  la  net 
cd  upon  the  false  repteaentatlon  of  the  al- 
leged agent  ct  the  tmat  coopany  that  the 
bonds  sold,  to  complainant  were  first  mort- 
gage bonds.  In  the  second  plaOb.  a  plea  to 
the  juriadlcttoD  of  thla  court  to  take  cos- 
nlsance  of  the  mbJoct-matter  of  the  suit  waa 
filed  to  the  bin,  and  the  ground  of  such  plea 
was  that  the  defendant  was  a  foreign  corptHa- 
tlon.  not  amouble  to  aerrlce  of  proceas  in 
this  state. .  The  was  orerruled  iqmn  tbm 
single  ground  that  if  the  person  who,  it  wos 
alleged  in  the  biU,  sold  the  bonds  In  thla  atete. 
at  the  time  he  made  the  false  representations 
sei  out  hi  the  bill,  was  the  agent  ot  the  tniat 
company  to  sell  such  bonds,  ttm.  Out  canae 
of  action  arose  here,  and  this  fact  conferred 
Jnrladlctlon  opcm  this  eonrt  in  this  state.  The 
OfHirt  refoaed  to  try  the  queation  of  agency 
nnder  the  Issue  raised  by  tlie  plM.  because  it 
luTolred  directly  tiie  whole  merlte  of  the  eon- 
troversy.  and  because  tbe  facte  ateted  In  ttie 
plea,  being  mxsb  as  defeated  the  suit  conld 
be  pleaded  as  such,  and  therefore  were  not 
a  fit  ground  for  a  plea  to  tt»  JnrladleUan  of 
the  court  MUk  Oa  t.  Brandenbnrgb.  40  N. 
J.  Law,  112.  The  plea  being  strtckm  out 
the  objecticm  to  Jurisdiction  was  ressrred  in 
the  answer.  Mow,  I  have  determined  that  the 
person  who  made  the  alleged  representation 
was  not  the  agent  of  the  Holland  Trust  Com- 
pany for  the  Bale  ot  the  bonds.  Tberefme 
the  foundation  upon  which  Jnriadlction  la  rest- 
ed, namely,  that  the  canae  of  action  aroae 
in  thla  atete,  baa  dlaanKared.  If,. therefore, 
by  amendment  to  the  Mil  the  facis  auKiort- 
Ing  the  second  ground  for  relief  were  Insert- 
ed, they  would  not  invest  this  court  with  Ju- 
risdiction to  try  them.  It  is  clear  that  ttie  Usp 
bUlty  of  tiie  toust  company  under  this  phase 
of  the  case  would  hare  ariaen  at  the  moment 
tiiey  approved  the  txmds  without  teqoiring 
the  production  of  a  prepay  certified  reeolu- 
tlon  as  provided  for  in  the  trust  mortgage, 
and  thla  act  waa  executed  in  the  state  ot  New 
Tork.  and  not  In  tlils  stete.  Vac  tbls  reaaon, 
I  am  constrained  to  refuse  relM  upon  this 
ground. 

In  respect  to  the  third  ground  for  relief: 
The  same  difficult  which  prevente  the  com- 
plainant from  obtaining  the-  rdlef  under  tiie 
second  point  also  sup^oiea  In  tills.  The 
ground  for  relief  la  not  set  out  In  the  bill, 
and  the  facto  upon  whidi  the  rlg^t  to  audi  re- 
lief la  grounded  make  tiw  tcaooaction  <Hie  00* 
currlng  within  the  state  of  New  Tork.  Fnr 
these  reasons,  I  am  constrained  to  tha  con- 
duaion  that  the  complainant  Is  not  entitled 
to  relief  In  this  court,  and  his  Mil  must  be 
dlamlsBfd. 
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(M  N.  J.  &  ia> 

OOANB  ft  JONBB  LT7HBBB  00.  T.  EBSBX 
BUILDING  ft  LAND  CO. 

<Oourt  of  CbBseery  of  New  JstMy.  Ju.  SO. 

leoo.) 

■aUITT— PLBADWO— 0BJB0TI0N8  BT  MOJIOK- 

1.  A  motion  to  atrike  out  allegatlonB  of  an 
inswer  In  eqiiitj  on  the  ground  that  matter  met 
up  does  not  discloae  any  equitable  defense  las 
mere  demurrer,  and  hence  erroneou,  under  Gt 
Bule  213,  authorizing  adjudication  of  objec- 
tion* to  an7  pleading  on  motion  without  demu^- 

Under  Ct  Bnle  21S.  authoridng  adjndica- 
ttoa  of  obJeetlMM  to  i^eadlngB  in  equity  on  mo- 
tion, a  motion  to  Btrike  oat  ^arte  of  answer  for 
[nsufflciency  caimot  be  snstained  where  the  mo- 
tion does  not  sUego  ^  partlcnlar  defeets  ob- 
jected to. 

Bin  by  the  Doone  ft  Jones  Lumber  Oom- 
PBI17  against  fbe  Essex  Building  ft  Land  Com- 
pany. Application  to  strike  ont  porttons  of 
defendants  answer.  Denied. 

Jobn  G.  imad^  (of  complalnanL  Fnd 
ProDt  for  deteadant 

9TEVBN8,  V.  C  The  apidlcatlw  la  tbla 
ease  is  mlsconcelyed.  It  is  sabstanttally  a  de- 
murrer to  the  answer.  Bnch  a  demurrer  is 
not  reoognts6d  In  the  books.  Travers  t.  Ross, 
14  N.  J.  Bq.  2S4.  Bnle  218  provides  that  any 
objections  to  any  pleading,  or  to  any  part 
thereof,  may  be  adjudicated  upon  on  motion 
•without  the  fillip  of  a  demurrer  or  exceptiona, 
but  the  notice  of  such  motion  most  state  the 
particular  ground  or  grounds  of  objection.  By 
force  of  this  rule,  such  an  ^pUcatton,  In  the 
case  of  an  answer,  does  no  more  than  take  the 
place  of  exceptions,  and  is  to  be  decided  by  the 
roles  which  apply  in  determining  whether  tiie 
exceptions  are  well  taken.  Leslie  t.  Leslie, 
60  N.  J.  Bq.  150.  24  Ati.  10S9.  Exceptions 
may  be  taken  to  an  answer  for  scandal,  for 
Impertinence,  or  for  insnfllclency.  Tbo  pas- 
sages which  it  may  be  daimed  are  Impertinent 
or  scandalous  must  be  pointed  oat.  Danlell, 
Ql  Prac.  p.  41)2.  If  the  ansver  be  taumffl- 
dent,  the  plaintiff  must  state  such  parts  of 
tbe  bill  as  be  concelTes  are  not  answered.  Id. 
pi  877.  A  statement  of  the  particular  ground 
ot  objection,  whether  for  scandal  or  hnperti- 
aence,  necessarily  Indudes  a  statement  of,  ot 
specific  reference  to,  the  part  of  the  answer 
objected  to.  The  notice  In  question  states, 
lint,  ttiat  tbe  matter  set  up  in  the  amended 
answer  does  not  disclose  any  equitable  de- 
fense. This  Is  mere  demurrer.  If  complain- 
ant la  wining  to  take  the  somewhat  hazardotu 
course  ot  conceding  all  that  defendant  aTers  in 
tbe  answer,  he  should  set  the  case  down  for 
hearing  on  bill  and  answer.  The  second  state- 
ment Is  that  "some  of  the  matter  set  up  as  a 
pretended  defense"  shows  defendant  guilty  of 
fraud,  and  that  "a  part  of  tbe  matter  set  up" 
Is  not  properly  pleaded.  The  particular  mat- 
tars  tiins  criticised  are  not  pointed  out  If 
^ey  bad  been,  tbe  objection.  If  sustained, 
would  baxe  gone,  not  to  tbe  whole  bill,  but 


only  to  the  part  indicated.  The  Tertflcation 
of  the  answw  appeara  to  be  in  the  common 
form.  The  application  la  denied,  with  ooili. 


(tPeo.  S69) 

WBBBB  T.  VERNON. 
(Svpetlor  Omrt  of  Delaware.  Neweaatle.  Dec 

11,  1809.) 

liANDLORO  AND  TONANT— DISTRESS— CARB  01 
PROPBHTT  —  HAUCB  —  DAMAGES  —  AT- 
TACHHKNT-^ROBABLB  CAU8B. 

1.  A  distress  will  He  for  rent  In  arrear  with- 
out any  prior  demand. 

2.  A  landlord  U  raqwnrible  for  the  acts  of  a 
public  officer  In  the  course  of  his  employment 
as  bailiff  lu  distraining  for  rent. 

3.  A  landlord  making  a  distress  of  cattie  for 
rent  may  impound  the  cattie  or  permit  tliem  to 
remain  at  large  on  the  premises. 

4.  A  landlord  making  a  reasonable  distress 
In  a  lawful  manneir  Is  not  liable  for  malidnus 
distress,  tboo^  his  motives  are  malidous. 

G.  An  nnreasonable  distress,  within  Code,  ik 
9SS),  i  24,  authorisinK  damages  therefor,  Is 
such  that  a  fairly  intelligent  man  would  know 
to  be  materially  nKwe  than  enon^  to  satisfy 
the  roit  and  expensss  when  sold  at  a  sheriln 
sale. 

6.  Ber.  Code,  p.  869,  |  24,  proTldlng  that 
"any  person  taking  an  unreasonable  distress 
shaU  answer  In  damages,"  refers  to  actual 
damage*  where  the  distress  was  made  with- 
out malice,  an^  aiitborlses  a  recovery  of  ex- 
emplary damages  only  where  the  distress  was 
made  maliciously. 

7.  One  distraining  cattie  and  bones  for  rent 
is  liable  fOr  CaUlng  to  feed  and  mter  them 
and  give  them  suffldent  attention  to  keep  them 
In  good  condition. 

8.  One  distraining  mllch  cows  Is  liable  tot 
falling  to  have  them  nOked. 

-9.  One  distraining  mikh  cows  must  aceonnt 
for  tbe  value  of  toe  milk,  If  he  uses  it,  less 
the  expense  of  milking  and  caring  (or  the  cows. 

10.  One  lawfully  distnining  a  horse  and  wag- 
cm  Is  not  liable  for  the  brealdog  down  of  the 
wagon  while  driving  to  the  place  of  impoundr 
ing,  where  he  is  guilty  of  no  negligence. 

11.  A  landlord  has  the  burden  of  proving  that 
Injuries  to  property  after  it  had  been  dlsr 
trained  was  not  caused  by  his  negligence. 

.  12.  ilere  can  be  no  distraint  for  rent  ontU 
It  is  due. 

13.  A  tenant  may  recover  for  an  attachment 
of  his  property  for  rent  that  ts  not  due,  under 
Eev.  C3ode,  p.-  878.  $  52,  where  It  was  made 
without  probable  cause,  though  he  is  entitled, 
under  section  G3,  to  a  discbarge  of  the  attach- 
ment on  giving  bond  to  pay  the  rent  when  due. 

14.  An  attachment  for  rent,  authorised  under 
B«v.  Code,  p.  873.  S  62,  on  the  filing  of  an  affi- 
davit by  tne  landlord  that  he  believes  that  the 
tenant  intends  to  remove  his  property  from  the 
connty,  will  be  justified,  though  the  tenant  does 
not  so  intend,  where  the  landlord  has  good 
grounds  for  believing  that  he  Intends  to  do  so. 

15.  A  landlord  makmg  an  attachment  for  rent, 
authorized  by  Rev.  Code,  p.  873,  8  S2,  where 
he  makes  affidavit  that  he  believes  the  tenant 
intends  to  remove  his  property.  Is  liable  for  ex- 
emplary damages  where  he  acts  malidously.and 
nithout  grounds  for  such  belief. 

16.  Where  a  landlord,  to  procure  an  attach- 
ment nnder  Rev.  Code.  p.  873,  S  52,  makes  affi- 
davit that  he  believes  that  the  tenant  Intends 
to  remove  his  property,  malice  may  be  infer- 
red from  a  want  of  probable  cause  for  sndi 
belief  Justifying  a  recovery  fif  exemplary  dam- 
ages. 

Action  by  Frederick  B.  Weber  against  Dd- 
gar  R.  Yemon.  Verdict  tor  ^alnttff. 
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WlUiam  F.  Knrtx,  for  plalntUT.  Julian  a 
Walker  and  Sylvester  D.  Townaend,  for  de- 
fmdant 

SPBUANOB,  J.  (charfflng  the  Jury).  This 
action  Is  tvooght  to  recoTer  damageB  tor  ma- 
liciously taking  an  unreasonable  distress  for 
rent  In  arreer;  for  the  loss  of  'the  use  of  and 
Injury  to  certain  property  distrained  for 
rent;  for  the  use  of  certain  property  dis- 
trained for  rent,  whereby  the  same  was  In- 
jured; for  usiuff  and  dlspcralng  of  the  mlllc 
of  certain  cows  distrained  for  rent;  and  for 
maliciously,  and  without  reasonable  or  prob- 
able canse,  suing  ont  and  prosecuting  an  at- 
tachment for  rent  growing  dne,  and  seizing 
and  attaching  certain  property  thereundw. 
A  distress  wilt  Ue  for  rent  In  arrear  wlthont 
any  prior  demand  of  payment  The  distraint 
may  be  made  by  the  landlord  personally  or 
by  his  baliur,— who  Is  not  required  to  be  a 
public  officer,— and,  If  he  Is  a  public  office*, 
he  Is  to  be  regarded  in  the  same  manner  as 
If  he  was  a  private  person,  and  the  landlord 
to  responsible  for  his  acts  In  the  course  of 
his  employment  The  landlord  or  the  bailiff 
making  the  distress  may  suffer  the  property 
distrained  to  remain  at  large  on  the  premises, 
or  may  Impound  It  on  the  premises,  or  In  any 
other  convenient  place  In  the  same  county. 
If  a  reasonable  distress  Is  made  in  a  lawful 
manner  for  rent  In  arrear,  it  is  a  lawful  act; 
and,  however  malicious  may  have  been  the 
motives  or  feelings  of  the  defendant  towards 
the  plaintiff,  he  Is  not  liable  In  an  action  for 
making  a  malicious  dlitress.  Wells  v.  Par- 
sons, 3  Har.  607.  A  statute  of  this  state 
provides  that  "any  person  taking  an  unrear 
Bonable  distress  shall  answer  in  damages  to 
the  party  Injured,  to  be  recovered  In  an  ac- 
tion on  the  case."  Rev.  Code,  p.  869,  S  24. 
Whether  the  distress  Is  or  Is  not  unreason- 
able does  not  depend  upon  whether  the  per- 
son taking  the  distress  was  or  was  not  an 
experienced  person,  or  whether  he  did  or  did 
not  act  in  good  faith,  or  to  the  best  ot  his. 
Judgment;  but  whether  the  goods  taken  were 
or  were  not  a  reasonable  amount  to  satisfy 
the  rent  and  expenses,  taking  Into  consldera* 
UoD  the  price  th^  might  be  reasonably  ex- 
pected to  bring  at  a  public  sale  for  cash  by  a 
constable  or  sheriff,— the  officers  designated 
by  law  to  sell  the  same  at  public  sale.  Xor 
does  the  law  bold  the  party  making  the  dis- 
tress to  such  exactness  as  to  be  liable  In  case 
there  Is  any  small  excess  In  the  value  of  the 
goods  beyond  the  amount  needed  to  satisfy 
the  rent  and  expenses.  An  unreasonable  dis- 
tress is  such  that  a  reasonable  and  fairly 
Intdllgent  man,  taking  Into  consideration  the 
mode  of  sale,  if  the  goods  should  come  to 
■ale,  would  know  to  be  materially  more  than 
enough  to  satisfy  the  rent  and  expenses; 
and  such  excess  should  be  of  a  substantial, 
and  not  of  a  triffing,  character.  If  the  dis- 
tress was  unreasonable  in  amount  and  made 
without  malice  on  the  part  of  the;  defendant 
the  plaintiff  Ji  Hitttled  to  recover  such  dam- 


age as  he  has  sustained  by  reason  of  the 

taking  of  such  unreasonable  distraint.  If 
the  distress  was  unreasonable  In  amount 
and  such  unreasonable  amount  was  taken 
maliciously  by  the  defendant  with  Intent  to 
harass,  oppress,  ^d  Injure  the  plaintiff,  then 
the  plaintiff  may  tepover  such  exemplary 
damages  as  the  Jnry,  under  all  the  circum- 
stances of  the  case,  may  deem  Just  and  rea- 
sonable. A  povon  taking  and  holding  the 
goods  as  a  distress  Is  bound  to  use  such 
reasonable  care  as  a  prudent  and  reasonable 
man  would  nse-ln  regard  to  bis  own  property 
of  like  character.  If  the  pr(v«ty  be  cattle 
and  .horses,  they  should  be  fed  and  watered, 
and  be  given  such  attention  as  may  be  re- 
quired to  keep  them  In  as  good  condition  as 
when  distrained;  but  l^e  person  taking  .and 
holding  goods  distrained  Is  not  bound  to  ex- 
ercise extraordinary  care  of  them.  If  milch 
cows  be  distrained,  they  should  be  milked, 
as  without  this  they  would  suffer,  and  be 
injured.  If  the  person  holding  cows  so  dis- 
trained uses  or  sells  the  milk,  he  Is  liable  for 
its  value,  less  the  cost  and  value  of  the  milk- 
lug,  keeping,  feeding,  and  care  of  the  ani- 
mals. As  a  general  rule,  a  person  taking  or 
holding  goods  distrained  has  no  right  to  nae 
them  for  his  own  benefit,  but  in  case  a  horse 
and  wagon  are  lawfully  distrained,  he  may 
harness  the  horse  to  the  wagon  for  the  puz^ 
pose  of  their  removal  to  the  place  where  they 
are  to  be  impounded;  and  if,  during  such 
removal,  the  wagon  Is  broken  or  damaged 
without  negligence  on  the  part  of  the  land- 
lord or  his  bailiff  or  agent  and  while  in  the 
exercise  of  dne  and  reasonable  care,'  he  la 
not  liable  for  such  damage;  but  If  sudi 
damage  be  occaaloued  by  the  negligent  con- 
duct of  the  landlord  or  his  bailiff  or  agent 
he  Is  liable  for  such  damage.  Where  the 
property  distrained  Is  Injured  or  damaged 
while  In  the  custody  of  the  landlord  or  his 
bailiff  or  agent  the  burden  Is  on  him  to  re- 
but the  presumption  of  negligence;  but  the 
Jnry  are  to  Judge  and  determine  from  the 
evidence  whetlier  such  Injury  or  damage  was 
occasioned  by  the  negligence  of  the  landlord, 
his  bailiff  or  agent 

There  can  be  no  distraint  for  rent  until  It  Is 
due.  The  landlord's  remedy  as  to  rent  not  yet 
due  is  under  the  statute  of  this  state,  whidi 
provides:  "Upon  affidavit  made  by  a  landlord, 
at  any  credible  person  for  him,  and  filed  In 
the  office  ot  the  prothonotary  (or  any  justice 
of  the  peace,)  of  the  country  wherein  the 
demised  premises  are  situated,  stating  the 
rent  which  his  tenant  is  to  pay,  or  render, 
and  when  It  win  be  due,  and  that  he  does  on 
good  grounds  believe  that  the  tenant  intends 
to  remove  his  effects  from  the  county,  or 
otherwise  dispose  of  the  same,  and  will  bo  re- 
move or  dispose  of  the  same  before  the  r^nt 
becomes  -due  so  as  to  defeat  a  distress  for  said 
rent  a  writ  of  attachment  shall  be  issued. 
*  *  *  If  the  tenant  shall  ^ve  to  the  land- 
lord bwd  with  suffldent  surety,  to  be  ap- 
proved by  the  officers  serving  the  writ  before 
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the  return  thereof,  or  bj  the  court  at  the  time 
of  the  retaro,  or  by  the  justice  of  the  peace, 
when  the  same  shall  be  returned  to  his  office, 
to  pay  the  rent  when  due,  with  the  costs  of 
the  attachmoity  the  goods  and  garnishees  shall 
be  dlscbarged.**  Ber.  CJode,  p.  873.  H  S2.  68. 
A  tenant  whose  property  has  been  so  attadied 
may  apply  for  relief  to  the  snperlw  conrt  In 
term  time  or  to  a  jodge  In  Tacatlon,  and.  If 
the  conrt  or  jodge  consider  that  there  was  not 
snffident  ground  for  the  attadiment,  the 
propoty  will  be  discharged.  16  Del.  Laws,  c. 
S32.  Notwithstanding  the  rl^^t  of  the  tenant 
to  have  his  goods  dlsdiarged  by  these  meth- 
ods, he  has  the  jight  to  recoTW  damages 
against  the  attaching  creditor  If  the  attach- 
ment was  unlawfully  takenr-that  Is,  wlthont 
probable  canse;  and  In  sndi  case  the  plaintiff 
would  be  entltied  to  recover  for  the  loss  of -the 
use  of  the  property  while  hdd  under  the  at- 
tachment To  Justify  tiie  defendant  in  Ukli« 
the  attachment  It  Is  not  necessary  that  the 
Jnry  be  sattsSed  from  the  erldoioe  that  the 
plaintiff  then  did  actually  intend  toremoTohls 
effects  from  the  county,  or  otherwise  dispose 
of  the  same,  and  would  (but  for  the  attach- 
ment) so  remove  or  dispose  of  the  same  before 
the  rent  became  due,  so  as  to  defeat  a  distress 
for  said  rent,  but,  to  justify  the  defendant  In 
taking  the  attachment  ^e  jury  should  be  sat- 
isfied from  the  evidence  that  the  defendant, 
ftt  the  time  he  made  the  affidavit  on  which  the 
attachment  was  issued,  did,  on  good  ground, 
bell  ere  that  "the  tenant  bitends  to  remove  his 
effects  from  the  county,  or  otherwise  dispose 
of  the  same,  and  will  so  remove  or  dlq>oae  of 
Uie  same  before  the  rent  becomes  doe."  The 
jorysboold  ingulre  and  determine  from  the  evi- 
dence whether  the  defendant  did  believe  what 
he  stated  hi  his  affidavit,  and,  If  be  did  so, 
whether  be  had  good  eroonds  for  so  believing. 
If  your  answer  Bbonld  be  in  the  affirmative  as 
to  both  these  Inquiries,  ttuo  the  Issuing  of  the 
attachment  vraa  lawful,  and  It  la  of  no  conse- 
qnence  what  may  have  been  the  motives  or 
feelings  of  the  ddendant  towards  the  plaintiff 
tn  taking  the  attachment  Good  grounds  for 
believing  the  statements  contained  In  the  affi- 
davit would  be  such  grounds  as  would  justify 
a  reasonable  and  fair-minded  man  In  such  be- 
lief, and  ot  these  yon  are  the  judges.  If  the 
defendant  did  so  bdleve,  and  on  good  grounds, 
the  attachmoit  would  be  lavrful  even  If  he 
was  mistaken  In  such  belief.  If,  however, 
the  defendant  did  not  believe  the  said  state- 
ments of  hla  affidavit  or  had  not  good  grounds 
for  so  believing,  the  attachment  was  unlaw- 
ful, and  the  plaintiff  Is  entitled  to  recover 
such  damagee  as  he  has  sustained  from  the 
taking  and  detaining  bis  goods  under  the  at- 
tachment But  if  the  attachment  was  not 
only  unlawful,  but  was  taken  maliciously,  and 
for  the  purpose  of  harassli^  and  0[^>resalug 
fbe  plaintiff,  he  would  be  entitled  to  such  ex- 
emplary damage*  as  you  deem  proper.  If  the 
defendant  bad  no  such  good  or  probable  cause 
to  believe  the  said  allegations  of  his  affidavit 
the  jury  may  infer  malice  from  the  want  of 


such  probable  cause.  Tour  verdict  should  be 
tor  the  party  In  whose  favor  Is  the  prepondei^ 
ance  of  the  evidence,  as  to  the  credibility  and 
weight  of  which  you  are  tlie  sole  Jndgea. 

Verdict  tot  plalntUE  for  «8a,T7. 


(S  Fml  U9) 
FliACH  V.  TEMPLB  et  aL 
(Superior  Ooort  of  Delaware.  Kant  S8k 

11899.) 

JUDOMBNT— Al/THHATIQN. 
Where  a  Judgment  by  eonfesidon  redted 
that  interest  was  to  be  paid  annually  on  the 
principal  on  or  before  a  certain  date,  and  more 
than  a  year  after  its  entry  the  words.  Tor 
eOHlay  forfritnre  dauae,  see  bond."  were  add- 
ed wlthont  leave  of  court  such  addition  will 
l>e  stricken  out  as  unauthorised,  and  an  eze- 
cation  issued  thereon  declared  void. 

Apidlcatlon  by  George  W.  Flach  agalnat 
Franklin  Temple  and  another  to  strike  out  a 
portlw  of  A  judgment  entry,  and  quash  an 
execution  Issued  thereon.  Granted. 

Prior  to  Bfand^  18D9;  there  waa  of  record  la 
the  superior  court  for  Kent  county  a  certain 
judgment  at  the  eolt  ot  Franklin  Temple,  as- 
signee of  Thomaa  S.  Cla^  acalnst  George  W. 
Flach.  the  petitioner  (being  Now  4B,  to  the 
October  term.  1887).  to  wit:  **D.  S.  B.  AM 
now,  to  wit  fills  18th  day  erf  Novonber,  In 
the  year  of  our  Lord  1897,  the  defotdant 
George  W.  Flach,  by  Bkdwrd  R.  Kenney. 
Baq..  hla  attevney.  comes  and  confesses  ju^- 
ment  unto  the  plaintiff.  Franklin  Temple,  as- 
signee of  Thomas  8.  Clark,  fbr  the  sum  of  two 
thousand  dollars,  lawful  money  of  the  United 
States  of  America,  with  costs  of  suit  release 
of  errors,  as  follows,  to  wit:  Tb»  Interest  to 
be  paid  annually,  and  the  prlndpal  debt  vt 
one  thousand  dollars  on  or  before  the  ITtli 
day  of  November.  1899.  Atteat:  Wmiam  T. 
Hutsott,  P*ry."  Some  time  In  tiie  mouth  of 
Mardi  In  the  year  A.  D.  1899,  ttie  record  of 
said  judgment  was  altered,  without  leave  of 
tUa  court  first  had  and  obtained,  and  without 
notice  to,  or  the  knowledge  or  assent  of,  peti- 
tioner, the  defendant  In  said  judgment  by 
adding  upon  the  record  thereof  the  following, 
to  vrlt:  "For  6(May  forfeiture  clause,  see 
bond."  Bxecotlon  was  subsequently  Issued 
thereon  by  the  plaintiff  In  the  judgment  The 
question  presented  to  the  conrt  and  argued  on 
the  return  of  the  rule  was  whether  the  amend- 
ment was  pn^rly  made,  or  made  without 
authority,  and  the  a^llcatlon  was  that  said 
amendment  or  addition  to  the  record  of  the 
jud^ent  be  stricken  off.  and  Oie  said  writ 
of  fieri  fadas  be  set  aside  and  dedared  abMh 
lutdy  null  and  void. 

Argued  before  LOBB.  a  and  8PBU- 
ANCB  and  BOYCB,  3J, 

Henry  RIdgely,  Jr.,  and  Frank  H.  Davis,  for 
petitioner.  Rldurd  B.  Kenney  and  John  B. 
Pennington,  for  respondoit 

LORB;,  C  J.  After  considering  the  argti- 
rnmla  in  tbla  matter,  the  Judgment  of  the 
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eonrt  to  that  the  words,  *9m  sixty-day  for- 
feiture clause  see  Mnd,'*  wtaldi  were,  without 
leare  of  the  court,  added  la  Bfarch,  1889,  more 
than  B  year  after  the  mtxy  of  this  jodgnmil; 
be  strltftm  off,  and  also  that  the  encntlon 
issned  oa  said  Judgment  (being  fl.  fa.  No.  82, 
to  the  April  term.  ISBO,  of  this  court)  be  set 
aside.  There  Is  no  evidence  here  that  the  en- 
try of  the  above  danse  was  anything  more 
than  a  mlstske,  but  we  wish  to  annonnce  that 
after  a  judgment  has  been  entered  and  com- 
pleted, as  this  was,  no  alterations  of  the  Judg- 
ment should  be  made,  changing  Its  character 
In  any  way,  wlwther  by  addition  or  otherwise 
without  leave  of  tlie  court  Let  the  rule  be 
made  absolnteL 


(t  Pan.  186)   

WHABTON  T.  STB  V  ENS. 
(Snperfor  Court  of  Delaware.  Kent  Hay  1« 

1899.) 

DBSOKNT  AND  DISTRIBUTION— DOWER— tlORT- 
OAOB^-HBIR'S  rights: 
Decedent'i  lands  were  sold  to  pay  debta, 
and,  on  hU  widow's  waiving  assignment  of 
dower  therein,  one-third  of  the  proceeds  ot  the 
sale  were  secnred  to  her  by  a  purchase-money 
mortgage  on  the  lands.  Decedent  left,  him  snr- 
TlTing,  two  dangbters,  both  of  whom  died  be- 
fore the  widow,  and  one  of  whom  died  Intestate. 
before  her  sister,  onmarried,  and  without  Is- 
sue. Betd,  that  the  administrator  of  the  mar- 
ried daughter  was  entitled  to  one-half  of  the 

Sriodpal  of  eoch  mortgage  on  the  widow's 
eath. 

Action  by  John  B.  Wharton.  admlDlstratnr 
of  Anna  HannafM^  deceased,  against  J.  Wee- 
ley  StoTens,  adminiBtrator  of  Oomellns  D» 
weue,  to  recover  the  proceeds  (tf  a  dower 
mortgage.  Judgment  for  plaintiff. ' 

Argued  hetore  LOBE,  a  3^  and-  8FRU- 
▲NOB  and  BOYGE,  JJ. 

Arley  B.  Mkge«  for  plaintiff.  ^PUUam  T. 
Bmlthers,  for  defendant 

A  caae  stated  was  agreed  upon  by  the  re- 
specHve  parties,  In  which  the  facts  were  set 
fbrtfa  snbstantlany  as  follows:  Cornelius  De> 
weese  died  In  1811  sdsed  ot  a  fiarm  or  tract 
eC  land  In  Ifmderfcin  hnndred,  Kent  county* 
and  1^  to  rarrlTe  him  a  widow,  Sarah  0. 
Deweese  <who  aftwwards  married  J.  Wedey 
Bterena),  and  two  children,  Anna  Deweese 
and  ConMlla  Deweeae.  The  said  Sarah  O. 
Deweese,  as  administratrix  of  Oomellus  De> 
weese,  and  by  rirtue  of  an  ordo*  of  the  or- 
phantf  court;  sold  tlis  siUd  farm  or  tract  ot 
land  ftnr  the  payment  of  the  debts  of  said  de- 
ceased. The  said  Sarah  C.  Deweese,  widow 
as  aforesaid,  having  waived  the  aarignment 
el  her  dow«  by  metes  and  bounds,  the  sum 
of  9B06.21  (bdng  the  ooe-thlrd  part  of  the 
proceeds  ot  the  sale  of  said  land)  was  secured 
by  the  mortgage  vt  the  purchasor*  TnUlam  E. 
LoCkwood,  hi  accordance  with  the  statute  In 
that  behalf;  the  Interest  thereof  to  be  paid 
to  said  widow  during  her  life,  and  the  prin- 
cipal at  her  deatA  to  the  executor,  etc.  The 
said  Sanh  GL  Deweese  (then  Steraui)  died  In 


JUly,  18B6;  and  Mtors  ot  admlnlatratkai  <L  h. 
n.  were  granted  to  J.  Wesley  Stems  upon 
tiie  eetate  ot  OtmieUus  Deweesa.  The  said  J. 
Wesley  Stevens,  as  such  adminlstmtor,  did 
on  Octfto  10,  iSM,  collect  the  principal  anm 
secured  by  said  taortgago,  to  wtt,  tlie  nun  of 
$606.21,  and,  having  passed  an  account  be- 
fore the  rei^ster  ot  wills,  there  zemalna  In 
bis  hands  an  onappn^fflated  balance  ot  9^BSL- 
60,  as  appears  by  said  aocmmt  No  part  of 
this  sum  li  applicable  to  debts  of  Com^us 
Deweeae,  as  there  are  no  debts  outstanding 
and  unpaid  against  his  estate.  The  said 
Anna  Deweese  In  October,  1868i  soanled  B. 
Bannafnd,  and  died  February  2S,  1871,  m- 
testate.  In  the  state  ot  Ohio,  wbeze  she  teald- 
ed,  leaving  to  surrlre  hat  her  husband,  but 
no  chlldrot  The  said  Oom^us  Deweeae 
also  left  to  survive  him  several  brothers  and 
sisters,  and  children  tjt  deceased  brothem  and 
sisters,  sane  of  whom  are  still  llrlng;  On 
April  8,  1809;  letters  of  administration  ware 
granted  upon  tfbe  ettate  ot  Aima  Hannatord 
unto  John  B.  WhartoUi  and  he,  as  sudi  ad- 
ministrator, has  brought  salt  against  the  aald 
J.  Wesley  Stevens,  administrator  of  Comdins 
Deweese,  to  recovw  the  sum  of  9ZaJS0;  that 
being  the  ene-half  part  of  said  unappro- 
priated balance  now  in  the  hands  of  said  J. 
WesUty  Stevens;  administrator  as  aforesaid, 
and  being  the  amount  which  the  uid  plaintiff. 
John  B.  Wharton,  administrate  ot  Anna 
Hansi^ord,  cUilms  to  be  due  to  him  as  such 
administrator  from  J.  Wesl^  Stevens,  admin- 
istratw  d.  b.  n.  (tf  ComeUus  Deweeae.  It  la 
agreed  by  the  plaintiff  and  def«idant  that  If, 
nndev  the  above  statonent  of  fiu:ts.  Jobn  B. 
Wharton,  administrator  of  Anna  Hannaford. 
deceased,  1*  legally  entitled  to  said  monegrs 
now  In  the  hands  of  J.  Wesley  Stereos,  ad- 
ministrator d.  b.  n.  of  Oomellus  Deweese,  de- 
ceased, or  any  part  thereof  Judgment  shall  be 
entered  la  his  favor  for  BUtb  amount  as  be 
■ball  be  entitled  to  rec^ve;  otherwise,  judg- 
ment Bball  be  given  for  costs  against  the 
plalnUff. 

The  question  submitted  to  the  court  upon 
the  case  stated  was  whether  Anna  Hanna- 
ford, during  the.  lifetime  of  her  mother,  Sarah 
a  Deweese,  had  sudk  an  Intwest  hi  the  prin- 
cipal sum  secured  tqr  the  mortgage  as  that 
after  the  death  of  her  motbor,  who  survlTed 
her,  the  one*haIf  part  of  said  prin<dpal  nun 
would  be  legally  due  and  owing  to  her  es- 
tate. 

The  court  made  the  following  order:  And 
now,  to  wit,  tills  1st  day  at  May,  A.  D.  1890, 
this  case  comtaig  on  to  be  heard  befwe  the 
judges  of  the  superior  court  of  the  state  of 
Delaware,  In  and  for  Kent  county,  upon  the 
foregoing  caae  stated,  and  the  same  having 
been  consId«ed  by  the  court.  It  Is  ordered 
that  Judgment  be  entered  In  Caror  of  John  B. 
Wharton,  administrator  of  Anna  Hannaford. 
deceased,  against  J.  WesI^  Stevens,  admin- 
istrator of  Oomellus  Deweese,  deceased,  for 
the  sum  of  $241.80.  together  with  interest 
from  Aprils,  A.  D.18a0h 
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NOTB,  Upon  the  condabm  of  tfae  Hon- 
flobV  cue  file  wld  J:  WAler  Stenna,  admln- 
MnUor  as  iiforauld,  paid  to  J.  Fnmk  AUee, 
admlnlstrattv  ot  Ckwnella  Deweew.  dam^ter 
of  Oornellili  Deweege,  the  aom  of  92ilLI0t  tba 
fwnnhilng  balf  part  of  the  taaS  ta  aald  Bfea- 
Tsna'  bandit  wbicli  had  been  aUotted  tar  Um 
aa  admlnlatrator.  The  aald  Cornelia  died 
prior  to  the  death  of  ber  slater,  Anna  Haanap 
ford,  Intestate,  numarrledt  and  wlthoot  Issue, 
learlnr  her  atstec  Anna  aa  bar  oid^  hdv-  at 
bnr.  Letten  of  administration  bad  been 
panted,  aa  abere  statad.  to  Jobn  B.  Wbartmi 
OB  the  estate  cf  Anna  Hammfwd.  Upcm  a 
case  stated  showlos  these  Caoti,  the  eoort  or- 
dered that  jDdgnaeat  be  entered  In  fhTOr  vt 
John  B.  Wharton,  admbdstiator  of  Anna 
Haunaford.  deceased,  acalnst  3.  Frank  ADae, 
admbUstrator  of  Cwn^  Daweessk  daceassd, 
for  tiw  Bum  of  |241^ 


(3  Pen.  O) 

SHORT  T.  SHORT  et  aL 
(Snperlot  Gonrt  of  Delaware.   SafSMOb  A|^ 
.10,  1890.) 
EXBCUTION  BALH-CONFIRMATION. 
Where  the  eridence  la  conflicting  aa  to 
whether  a  purchaser  of  land  at  a  flheriff's  sals 
under  a  jndnnent  procured  by  hfan  a^ainBt 

SlaintlFB  father  had  notice  of  an  unrecorded 
eed  conreylng  the  land  to  the  son  before  the 
entry  of  judgment,  the  court  Till  confirm  the 
aherilTi  eale.  and  leare  the  pordiaser  to  as- 
sert hie  title  In  another  prooeeding. 

Proceeding  by  Harrington  P.  Short  against 
Peter  C.  Short  and  others  to  set  aside  a  Judi- 
cial sale  of  land  under  ezecntion.  Sale  etm- 
Ormed.   

Argued  before  BPfBDANOBl  GRUBB,  and 
BOTCB,  JJ. 

Andrew  J.  Lynch,  for  petitioner.  Robert 
Gl  White  and  Edward  D.  Heame,  tot  6etmA- 
ant 

SFBUANOB,  J.  The  material  facts  not 
disputed  are  as  follows:  On  the  17tb  of 
October,  1892,  the  petitioner.  Harrington  P. 
Short,  and  bis  father,  Wlngate  Short,  made 
an  exchange  of  lands,  Harrington  conTcying 
to  Wlngate  a  cMtaln  farm,  which  had  sln^e 
been  sold, under  a  judgment  against  Wlngate. 
and  Wlngate  conveylnf  to  Harrington  the 
aald  premises  designated  aa  "Xo.  10."  On 
the  Sd  of  Janaai7t  1898,  npon  a  Jndgmant 
bond  executed  the  same  day,  Petar  O.  Short 
obtained  a  Judgment  by  amfession  against 
Wlngate  Short,  being  Ma  155.  Octobw  term, 
1892.  A  fl.  fa.  was  Issued  on  said  Judgment 
to  the  October  t^m,  1888,  under  which  the 
aberUr  levied  upon  the  said  No.  10  as  the 
property  ot  Wlngate  Bbort,  and,  after  Inqul- 
altlon  and  condemnation,  a  rend,  exik  was 
issued,  bdng  No.  68  to  the  April  term.  1899, 
under  which  the  sheriff  sold  said  premises  to 
Daniel  Short,  and  so  made  hiB  return  to  this 
court  The  deed  from  Wingate  Short  to 
Harrlngtoa  P.  Short  for  the  aald  ^mnlses 


No.  10  waa  not  recorded  nntO  the  7th  of  Oc- 
tober, 180B. 

On  behalf  ti  ttM  aald  petltkmer,  Harring- 
ton P.  Short,  tt  la  dataned  that  at  and  before 
tiw  time  of  the  entry  of  said  Judgment  pio- 
ter  a  Short,  the  plaintiff  therein,  had  full 
knoi^edge  and  noUea  ot  the  said  deed  to 
Harrington  P.  Short,  and  on  behalf  of  the 
said  purchaser,  Daniel  Short,  such  knowledge 
or  notice  is  denied.  Upon  this  question  the 
testimony  is  rery  conflicting,  and  wo  And 
oursdres  nnaUe  to  reach  a  dellnlte  and  mtr 
tsfactwy  condnaloD.  On  flia  other  band,  It 
anwars  to  ns  tnm  the  wrldence  tiiat  the 
said  coDTeyance  to  O^lngtOD  P.  mwrt  was 
a  bona  flde  transaction.  If  we  set  aside  this 
sale,  It  must  be  on  the  ground  that  the  plain- 
tiff in  the  said  Judgmoit  bad  ootlee  ot  the 
aald  eoansvaao  by  Wl^ate  Short,  and  Oat 
the  lien  of  aald  Judgment  did  not  ttod  the 
land  In  question,  and  we  would  thus  make  It 
difficult,  If  not  Impossible,  bueaftsr  to  raise 
the  qoestlim  aa  to  tbe  validity  of  said  lien. 
On  the  vther  band,  Jf  the  sale  Is  ctmflrmed, 
the  eonseqasiiGa  to  Harrington  P.  ShMt  can- 
not be  very  seriona.  He  la  in  possession  of 
the  premises,  and  his  title  Is  not  impaired  by 
the  Aerlff's  sale.  Tbo  sheriff  eonld  sdl  only 
the  title  which  mlg^t  lawfully  be  sold  under 
the  Judgment,  and  it  Is  open  to  blm  to  show, 
If  he  can.  that  said  Judgment  was  not  a  lien 
upon  the  prunlses.  Without  eq^ressli^  any 
opinion  aa  to  the  TaUdlty  of  tbe  lien  of  said 
Jndgmwt  or  as  to  whether  the  purchaser  at 
the  sheriff's  sale  took  any  titte  to  tbe  land, 
we  deem  it  proper  to  confirm  the  sal«.  lear- 
Ing  the  purchaser  tbe  opportunl^  to  assert 
his  tide  and  right  of  possession  m  scnne  more 
appropriate  prooeedlng  than  this.  The  rule 
la  dlstiharced,  and  the  ssle  oonflrmed. 


(3  P«n.  SB) 
TRUm,  Sheria.  t.  OOLLIN& 
{Superior  Oourt  of  Delaware.   Snssex.  April 

5,  1899.) 

RBPUBVIN— A.CTION  ON  BOND-i-DAUAOSS-Bn- 
DENCB— PLEADINO— AMBNDM  BNT. 

1.  In  an  action  on  a  replevin  bond  for  fail- 
ure to  prosecute  the  anit  with  effect.  In  which 
a  nonsnit  was  entered,  evidenoe  aa  to  the  own- 
ership and  value  of  the  property  replevied  la 
admissible,  since,  on  account  of  tbe  nonsuit, 
none  of  such  questions  wem  considered  by  the 
juiT  in  the  replevin  suit. 

2.  In  an  action  on  the  replevin  bond  for  fail- 
ure to  prosecnte  the  replevin  suit  with  effect, 
plaintiff  is  entitled  to  jud^ent  for  the  costs 
recovered  in  the  replevin  suit,  and  for  such  fur- 
ther damages  as  he  may  have  sustained  be- 
cause of  the  failure  to  tffosecnte  such  suit  with 
effect,  not  exceeding  the  penalty  of  the  bond, 

3.  in  an  action  on  a  replevin  bond,  tbe  court 
may  allow  plaintiff  to  amend  by  changing  his 
pleading  from  an  action  by  plaintiff  i*  assignee 
of  the  &eriff  to  one  by  the  sheriff  for  tbe  use 
of  plaintiff. 

Action  on  a  nplerln  bond  by  John  H.  Tru- 
Itt,  sheriff,  for  the  use  ot  Geoise  Hanuon, 
against  mijab  W.  Oollins.  Judgment  for 
plaintiff. 
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A  writ  of.vepleTin  to  the  October  term, 
was  Inued  at  tike  miit  of  Benjamin  M.  Jonei 
agabut  George  wpimnnn  for  m  lot  of  cord  wood, 
under  wblch  aald  pn^erty  vaa  dellTered  to 
tbe  said  Jone^  bt,  with  the  defendant  In  thli 
action,  EUJah  W.  Ofdllna,  executing  to  the 
sheriff  a  replerln  bond  In  the  penal  sum  of 
$40a  with  condition,  In  lubatftnoe,  that.  If 
the  aald  Jones  should  appear  before  the  Judges 
of  tiie  aupolor  court  tor  Suasex  county  at  the 
October  tmn  then  next,  and  then  and  there 
weU  and  truly  prosecute  the  aald  writ  of  re- 
plerin  with  effect  and  should  return  said  prop* 
erty  if  tbe  same  sbonld  be  adjudged,  and 
should  llien  and  there  defend  tbe  said  sherUE 
for  replerying  and  dellTerlng  said  property, 
and  should  stand  to,  abide  by>  perform,  and  fol- 
flU  the  JniU^ent  of  tin  court  In  the  pronlses, 
then  tibe  aald  obUgatkm  dioold  be  void.  Tbe 
said  t^Uvrin  suit  came  an  for  trial  at  the  Oc- 
tober term,  1886,  and  after  tbe  plaintiff  had 
doaed  bis  testimony,  on  motion  of  tbe  attor- 
ney for  the  defendant,  tbe  court  ordered  a 
nonsuit  to  be  entered. ,  In  the  present  action 
upon  tbe  aald  replerln  'bond,  tbe  only  breach 
alleged  In  the  plalo tiffs  declaration  is  that 
the  plaintiff  In  the  said  replevin  suit  failrd  to 
pn»ecnte  bia  said  suit  witii  effect;  this  ac- 
tion having  been  bnmgbt  In  the  name  of 
"Oeoffge  Harmon,  iisslgBee  of  J<An  H,  Truitt, 
late  Sheriff  of  Bnmex  County,  vs.  Blijah  W. 
Oolllns.**  On  motion  of  plaintUCs  attorneys, 
afta  objection  and  argument,  the  name  of  tiie 
party  plaintiff  was  amended  ,  so  as  to  read, 
"John  H.  Tmltt,  Sheriff,  for  the  Use  of  George 
Ebumon/'  on  ithe  authority  of  Waples  v.  Ad* 
kins,  6  ffitr.  881.  Tbe  idalntlff  offered  to 
prove  the  value  ct  the  cord  wood  in  18M, 
wh«i  the  writ  of  replerin  was  issued  and  the 
aald  wood  taken  theretmder.  The  defendant 
objected,  on  the  grounds  that  the  measure  of 
damages  for  the  breach  of  the  replevin  bond 
could  only  be  proved  by  the  Judgment  obtain- 
ed In  the  replevin  suit,  and  t^at  inasmuch  as 
tbe  defendant  In  the  replevin  suit  failed  to 
adE  fiff  a  Judgment  pro  retomo  habendo  at 
the  time  of  nonsuit  and  telled  to  ivove  a^ 
danu^es  at  that  time,  he  Is  estopped  froin 
IKovIng  any  damages  in  this  salt  other  than 
for  the  costs. 

Argued  l>efore  SPBUANOBl,  GBUBB,  and 
BOTOD,  JJ. 

0.  W.  Oullen  and  John  K.  Richardson,  for 
phUntiff.  Bobert  a  White  and  Andrew  J. 
Lyndi,  for  dtfendaat 

SFBUANCB,  J.  <after  stating  the  facta). 
Hie  question  npw  presented  to  us  is  a  very 
Interesting  one.  The  antborities  cited  by 
tbe  counsel  for  the  defendant,  especially 
Clark  V.  Norton,  e  Minn.  412  (GIL  277); 
Ghambers  v.  Waters,  7  OaL  390;  Wall  v, 
Humphreys.  4  Dana,  208;  and  KImmell  v. 
Klnt,  2  Watts,  431.-H9e«n  to  us  very  strong. 
O^ey  are  to  tbe  effect  that,  In  an  action  upon 
a  replevin  bond,  jio  matter  can  be  tried 
whlcb  could  taave  been  tried  In  tbe  action  of 


replevin,  and  that  the  value  of  tiie  goods,  the 
ownership  of  the  prapoty,  and  all  almllar 
qoestions  are  trlat>le  and  determinate  only 
in  the  r^evln  suit  It  appears  to  na  tiiat 
there  Is  much  nuua  f«  this  contention  ol 
tbe  defendant.  The  replevin  suit  was 
brought  to  detmmlne  these  questions,  and 
the  pleadings  and  proceedings  In  such  a  suit 
are'  better  adapted  to  tlie  purpose  than  are 
tbe  jJeadlngs  and  proooodlngs  in  an  action 
on  the  reidevbi  b<md.  If  we  bad  no  dec^n 
In  our  own  state  bearing  upon  this  subject, 
our  Indlnatioa  would  have  beat  very  stnuig 
to  tuAA  fbaJt,  in  an  action  upon  a  re^evln 
bond,  no  question*  can  be  tried  which  could 
and  ought  to  have  been  tried  and  determined 
in  tbe  replevin  suit  It  was,  bowevw,  ruled 
othorwlse  in  the  case  of  Mcllvaintfs  Adm'r 
V.  Holtaitd.  This  wsa  aa  action  of  replevin 
In  tbe  superior  court  ot  Sussw  county  in 
which  there  was  a  verdict  and  Judgment  tm 
tbe  plaintiff.  6  Har.  10.  Tbe  court  of  mors 
and  appeala  reversed  this  Judgmrat  <Ji  Har. 
22$  on  grounds  not  material  to  the  presat 
case.  Upon  the  return  ot  the  record  to  the 
superior  court  tbe  plaintiff  In  tbe  re^evln 
discontinued  hla  suit  Afterwards  a  rule  was 
obtained  by  the  defendant  to  show  cause 
why  an  order  should  not  be  made,  in  the 
nature  of  a  writ  of  Inquiry,  to  ascertain  the 
damages  of  defendant  by  a  Juiy  at  bar,  or 
tbat  the  discontinuance  be  set  aside.  The 
latter  pert  of  tha  role  was  abandoned,  but 
tbe  defendant  insisted  upon  the  writ  of  in- 
quiry. Judge  Harrington,  delivering  the 
<VinIon  of  tbe  cour^  said:  'The  plaintiff  In 
the  re^vln  baa  given  bond  to  prosecute  his 
action,  and,  If  he  dlsc<mtlnnes  or  Is  nonsuited, 
his  bond  Is  forfeited,  and  the  defendant  has 
fall  remedy  by  action  thereon.  There  la  no 
necessity  In  this,  mote  than  In  other  aetlona, 
to  refuse  to  a  plaintiff  a  right,  which  gen- 
erally belongs  to  blm,  of  dlsconttnulng  his 
stUt  upfflk  which  dlscontlnnance  the  Judg- 
ment  is^  under,  the  act  of  assembly,  for  the 
dtfenduit  for  costs  and  nothing  more. 
Hence^  tiiere  bting  in  fw!t  no  Judgment  fbr 
a  return  of  tbe  goods,  or  fear  an  equivalent 
In  damages  on  proof  of  their  destruction,  this 
court  caimot  award  an  inquisition,  or  make 
any  order  In  the  nature  <tf  an  inquisition,  to 
ascertain  the  amount  of  damages.  The  de- 
fendant's remedy  is  on  the  replevin  bond." 
The  rule  was  discharged.  5  Har.  730^  An 
action  waa  afterwards  brought  upon  the  said 
replevin  bcmd.  At  the  fint  trial  of  said  ac- 
tion, owing  to  tiie  amendmait  allowed  by 
tbe  court  the  case  was  continued.  5  Har. 
881.  Upon  examination  of  the  rec(«d  (tf  tbe 
caa^  we  find  that  It  was  subseqnentiy  tried, 
and  resulted  in  a  verdict  and  Judgment  in 
favw  of  tiie  plaintiff  for  9S71.10.  This  Judg^ 
xnokt  does  not  appear  to  have  been  vacated 
or  reversed.  We  do  not  feel  at  liberty  to 
disregard  tbe  authority  of  Mdlvalne's  Adm*r 
V.  Holland,  and,  followlttg  tbe  rule  as  there 
declared,  the  objection  <tf  Uie  defudant  Is 
oTermled. 
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The  plMntJg  having  eloeed,  the  defendant 
offered  to  prove  bj  Jones*  the  itlalntlff  In 
the  r^evin  snlt,  th«t  he  was  the  owner  of 
the  cord  wiood  when  U  was  replevlod.  The 
plaintiff  objected  to  the  testimony  aa  Irrele- 
vant, and  because  title  to  the  property  can- 
not be  proved  In  this  actlmi;  dttnc  WeOa, 
BepL  448.  Upm  the  authority  of  McIIralne'-a 
Adm'r  V.  Hdland,  the  court  overmled  the  ob- 
jection. 

The  plaintiff  prayed  the  court  to  Instruct 
ttie  Jury  (1)  that  the  nonsuit  In  the  case  of 
Jones  T.  Harmon  la  a  breach  of  one  of  the 
ctradtttona  In  the  r^lerln  bond,  and  therefore 
fortelta  the  aame;  (2)  tbat  the  plaintiff  In  this 
suit  fa  aititled.to  recover  the  costs  In  the  said 
replevin  salt,  and  soch  other  damages  aa  the 
Jury  may  think  be  has  sustained  by  reason 
of  the  failure  to  prosecute  said  replevin  suit 
with  effect.  The  defendant  prayed  the  court 
to  Inatmet  the  Jury  that  the  Jnrr  can  find  for 
the  plaintiff  only  such  damages  as  have  been 
proved  that  he  actually  snstained  by  reason 
of  the  breach  of  the  condition  ot  the  replevin 
bond;  and,  aa  no  proctf  haa  beoi  offered  of 
hia  title  to  the  wood  replevlned,  th^  vwlict 
dMnld  be  for  costs  eq^ended  by  him  in  the 
replevin  salt  only. 

8PBTIANCB.  J.  (charging  the  Jury).  It  Is 
prored  and  admitted  that;  vn&ex  the  writ  of 
replevin  at  Benjamin  M.  Jcnea  agaiiut  George 
Harmon,  the  sheriff  toolc  the  cord  wood  in 
QueaUon  from  Harmon,  and  ddlvwed  it  to 
Jones,  and  that,  upon  the  trial  of  the  replevin 
salt,  the  court,  for  some  reason  unknown  to 
OS,  nonsnlted  the  plaintiff,  and  that  no  fnr- 
tbor  iRoceedlngs  mre  ever  bad  In  that  suit 
The  only  breach  of  the  condltlcm  of  tiie  re- 
^evln  bond  saed  iipon  In  this  action,  aet  f  ortii 
In  the  plaintiff's  dedaratlm.  la  tint  tiie  aald 
Jooea  did  not  prosecute  his  aald  r^evln  anit 
against  the  said  Harmon  with  effect.  The 
aald  nonsuit  In  the  replevin  suit  operated  as  a 
iKefldi  ot  the  condition  of  tiie  said  bond  to 
pcoaecnte  the  aald  suit  witii  effect,  and  en- 
tities the  plaintiff  In  this  action  to  recover 
■a  damages  ttie  costs  In  said  replevin  suit; 
anunmting,  as  Is  admitted,  to  the  aom  of  f  16.- 
68.  The  phtlntifl  clahna  that  he  b  entitled 
to  recover  sucb  further  damages  aa  the  jury, 
upon  consideration  of  the  evidence,  may  con- 
clude that  he  has  austained  by  reason  of  the 
fallnre  ct  aald  Jones  to  prosecute  said  rei^erln 
autt  with  effect  Usually,  an  queatlona  aa  to 
the  rights  of  tiie  parties  in  TMpect  to  the  gooda 
re^evledr-fbr  example,  whether  they  should 
be  returned  tolhe  detondant  in  the  replevin 
sol^  or  whether  he  lAionld  have  damages 
equtralent  to  their  value— are  settled  by  the 
verdict  ot  a  Juir  in  the  replevin  suit  In  this 
case  none  of  these  Questions,  nor  any  other 
qnesUon.  was  submitted  to,  or  received  the 
enialderatlon  of»  the  Jury.  Owing  to  the  de- 
ddon  of  the  aovierlor  court  <tf  thia  cotm^  in 
McDTOine*s  Adm'r  v.  Holland,  6  Bax.  226,  we 
Ceel  coutislned  to  allow  to  be  tried  In  this  ao- 


tloa  the  rl^t  of  the  plaintiff  to  damages,  be- 
yond the  oosts  in  the  reple^  auit,  notwith- 
standing the  fact  that  thia  matter  could  have 
been  more  conveniently  and  properly  tried  In 
tiie  action  of  raplevln.  The  idalntlff  ia  en- 
tiUed  to  recover  In  this  action  only  the  amonnt 
of  the  damages  whlcb  he  baa  actoaUy  ana- 
talned  by  reason  ot  the  breach  of  the  coodl- 
tton  of  the  bond  alleged  in  his  declaration. 
Re  la  entitled  to  a  verdict  for  no  larger  sum 
than  the  coats  In  the  replevin  suit,  unless  It 
haa  been  shown  by  the  evidence,  of  which  yon 
are  the  aole  Jndgea,  tiiat  he  has  austained 
damagea  to  a  larger  amount  reason  of  the' 
fhilura  of  the  plaintiff  in  the  replevin  to  pros^ 
cute  his  writ  with  effect  In  no  erent  can 
tiie  verdict  be  for  more  than  9400^  the  penal 
sum  of  the  bcmd.  We  tbhik  that  what  we 
have  aald  is  snflldeut  for  the  gtfldance  of.  the 
Jury  in  the  oontideiatton  of  this  case,  and  we 
decline  to  give  more  spedflc  InstmctioDS  upon 
the  prayers  presented  by  the  counsel  of  the 
respective  parties. 

Terdlct  for  pkintifC  fOr  $16.63^ 


(S  Pen.  365) 

FORD  V.  WHITBMAN. 

(Bcperior  Court  of  Delaware.  Newcastle. 

:  Dec.  2,  1809.) 

mOHWATB  —  UBB  —  CARB  RXQUIRBD  —  NBOU- 
OENCB— INJURIES— UNAVOIDABLE 
ACCIDENT. 

1.  Ordinary  care  required  of  a  driver  of  a 
horse  and  vehicle  drivmg  along  a  highway  is 
such  care  as  prudent  men  ordinarUr  use  in  like 

circumstances,  takiog  Into  consideration  the 
time,  piace,  condition  of  the  highway,  [wssible 
danrera,  known  obstructions,  and  the  damage 
likely  to  result  from  driving  careleaaly  at  that 
particular  time  and. place. 

2.  One  drWiog  his  horse  In  a  run,  and  racing 
with  a  bicycle,  at  a  dangerous  and  anuecessary 
■peed,  on  a  city  street,  is  guilty, of  negifgeoce, 
and  liable  for  injuries  to  an  employft  of  such 
city,  digging  a  trench  on  the  side  of  such  street 
directly  resnltioK  from  such  negligence. 

3.  Though  a  <»ty  employ^  excavating  on  the 
side  of  a  street  was  injured  through  defend- 
ant's horse  becoming  unm&nageaUe  and  be- 
yond his  control  while  driving  thereou;  defend- 
ant waa  liable  for  such  injutieB  if  such  loss  of 
coDtrol  was  the  result  of  hia  rapid  and  careless 
driving. 

4.  Que  Injured  In  a  street  by  a  liorse  be-, 
coming  unmanageable  without  fault  of  hia 
driver  cannot  recover  therefor,  since  such  In- 
jury was  the  result  of  unavoidable  accident. 

Action  of  John  M.  Ford  against  George  C 
Whlteman.  Terdlct  for  defoidant 

Action  on  thecase  finr  damages  tar  penKmal 
injuries  alleged  to  have  been  occasioned  by  the 
careleas  and  reckless  driving  of  a  pwy  to  a 
dog  cart  by  the  defendant  on  May  24,  1899, 
whereby  aald  pcmy  was  driven  In  and  vapon 
plaintiff  while  he  was  lawfully  engaged  In 
digging  a  trench  In  the  bed  of  Wasfaingtns 
street  between  Twentieth  and  Twenty-First 
streets,  for  the  water  d^iurtment  of  the  city 
of  Wllmii^on.  The  plaintiff  claimed  dam- 
ages for  pain  and  suffering  and  the  loss  of 
time  and  wages,  and  for  money  laid  out  and 
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expended  by  reason  of  his  Injuries.  Tbe  de> 
fendant  claimed  tbat  the  accident  was  wh<^ly 
unavoidable  on  his  part,  and  was  occasioned 
through  the  pony  which  he  was  driving  he- 
oomlng  unmanageable  and  Rumlng'  awaj 
with  him.  '  ' 

Argued  before  LORE,  0.  and  SPRIT- 
ANOE  and  ORUBB,  JJ. 

Medford  H.  Cahoim,  for  plalnttffl:  WUIlaiD 
B.  HUlea,  tot  defendant 

LORE,  C.  J.  (charging  Jury).  In  this  action 
John  M.  Ford,  the  plaintiff,  seeks  to  recover 
damages  from  the  defendant,  Oeorge  C. 
Whlteman.  for  alleged  personal  injuries 
which  he  claims  he  suffered  by  reason  of  the 
.negligence  of  the  defendant  In  the  month  of 
May,  1898.  Tbe  plaintiff  claims  tbat  he  was 
working  in  a  dlteh  on  tbat  ds^.  In  a  public 
street  in  this  dty,  and  tbat  by  reason  of  the 
reckless  and  negligent  driving  of  the  defend- 
ant the  pony  he  was  driving  was  thrown  In 
the  ditch  upon  him,  and  that  hie  Injuries  re- 
sulted therefrom.  On  the  other  hand,  the  de^ 
fendant  claims  that  this  was  an  unavoidable 
accident  So  that  you  see  tbe  line  Is  clear- 
ly drawn;  the  plaintiff  on  one  hand  claim- 
ing the  Injuries  resulted  from  tbe  fault  of  the 
defendant  and  tbe  defendant  dalmhig  tbat 
the  pony  fell  into  the  ditch  tbrougb  an  un- 
avoidable accident  The  law  Is  practically 
agreed  upon  by  tbe  respective  counsel  In  tbe 
case.  It  is  mainly  a  question  of  fact  for 
you  to  determine  from  the  evidence.  We 
have  been  requested  to  charge  you  upon  cer- 
tain points  of  law.  We  will  first  state  tbe 
law  bearing  upon  the  degree  of  care  which 
was  Incumbent  upon  the  defendant  to  exer- 
cise In  using  the  public  highway  at  the  time. 
The  driver  of  a  horse  upon  a  public  highway 
must  use  ordinary  care  in  Its  management 
and  is  liable  for  all  damages  occasioned  by 
his  careless  driving.  Greater  care  Is  required 
ct  one  driving  along  a  crowded  street  or 
thoroughfare  within  a  town  or  ciQ^  than  upon 
an  ordinary  public  road,  wbere  there  la  no 
such  crowded  condition.  Therefore,  If  the 
Jury  believe  from  the  evidence  in  the  case 
that  the  defendant  was  driving,  at  the  time 
of  the  accident,  negligently  and  recklessly, 
and  without  ordinary  care,  taking  Into  consid- 
eration all  the  facts  and  circumstances  sur- 
rounding the  accident  and,  as  a  result  of  such 
want  of  ordinary  care.  Inflicted  upon  the 
plaintiff  the  injuries  complained  of,  the  ver- 
dict should  be  fOT  the  plaintiff.  Ordinary  care 
In  driving  a  horse  and  vehicle  means  such 
care  as  prudent  men  ordinarily  use  In  like 
circumstances,  taking  into  consideration  the 
**me,  the  place,  the  condition  of  tbe  highway, 
the  possible  dangers,  the  known  obstructions, 
and  the  damage  likely  to  result  from  driving 
carelessly  at  that  particular  time  and  place. 
Clark  V.  Barrlngton,  41  N.  H.  44;  Tucker  v. 
Hennlker,  Id.  317.  If  the  Jury  believe  from 
an  the  evidence  In  the  case  that  the  defend- 
ant was  driving  his  horse  in  a  run,  and  radng 


wltli  ft  bicycle  at  a  dangerous  and  onneeeseary 
speed,  upon  one  of  tbe  streets  of  the  dty  of 
Tnimlngton,  that  would  constitnte  negligence; 
and,  If  tbe  jury  further  believe  thttt  the  Inju- 
ries complained  of  were  received  by  plaintiff 
as  tbe  direct  result  of  sucb  negligence  on  the 
part  of  the  defendant  the  plaintiff  is  entitled 
to  recover  In  this  suit  Again,  If  the  evidence 
shows  that  the  defendant  knew  of  the  ex- 
cavation upon  tbe  side  of  Washington  street 
upon  which  he  was  then  driving,  he  was. 
In  passing  by  such  excavation,  bound  to  use 
greater  care  than  would  have  been  required 
of  him  at  s<»ne  point  at  whldi  there  was  no 
such  place  of  danger.  Pierce  v.  aty  of  Wil- 
mington. 2  Marv.  306.  48  Atl.  162;  WllkUia 
T.  City  of  Wilmington,  2  Marv.  132,  42  AtL 
418.  Even  should  yow  And  from  the  evidence 
that  the  horse  driven  by  the  defendant  at 
the  time  of  the  acddent  became  at  the  time 
and  place<  of  the  acddent  tmmanageaMe,  and 
beyond  the  control  of  the  defendant,  ye^  If 
yon  further  find  from  the  evidence  that  the  de- 
ffflidant's  loss  of  control  of  the  horse  was  due 
to  the  rapid  and  cureless  driving  thereof  by 
the  d^endant  then  for  such  careless  and 
reckless  driving  on  the  part  of  the  defendant 
the  plaintiff  Is  entitled  to  recover.  If  tbe 
Jury  shall  believe  from  the  evidence  that  tbe 
borse  was  running  away,  and  beyond  the 
control  of  the  defendant,  such  running  away 
not  being  occasioned  by  any  fault  of  the  de- 
fendant, the  case  comes  under  the  bead  of 
unavoidable  accident  and  the  plaintiff  cannot 
recover.  Again,  If  the  Jury  shall  belleve  from 
tbe  evidence  that  tbe  defendant  did  all  that 
a  reasonably  prudent  man  should  have  done 
under  the  circumstances  to  avert  tbe  acddent, 
the  plaintiff  cannot  recover.  Bennet  v.  FVjrd, 
47  Ind.  264;  Shawhan  v.  aarfce.  24  La.  Ann. 
890;  Blgelow-  r.  Reed;  51  Me.  S26;  Benott  V. 
Railroad  Co.,  48  N.  B.  624. 

Tndlet  tar  defendaiat 


a  Pan.  HI) 

STATE  V.  QTJINN. 
(Gourt  of  Oeneral  Sessions  of  Delaware.  New- 
castle.   Nov.  22,  1890.) 

ORIHINAL  lAW— ABOKTION— INDICTHfeNT- 
PRiaONBtt'S  PLACB— WITNB88B»— 
IMPEACHMENT— DURSSS. 

1.  Under  17  Laws,  c.  236,  I  2,  declaring  tbat 
a  person  who,  with  Intent  to  procure  the  mis- 
carriage of  a  pr^aat  woman,  nnleBa  tbe 
same  be  necessftry  to  preserve  her  life,  shall 
adminiBter  to.  advise  or  prescribe  for,  or  cause 
to  be  taken  by  her  anTthins  Intended  to  pro- 
cure ber  miscarriage,  Boall  be  guiltr,  etc.,  an 
indictment  charsing  that  defendant  did  admin- 
ister to  prosecutrix  certain  medicine,  and  used 
instruments,  and  counseled  her  to  procure  a 
miscarriage,  etc.,  the  same  not  being  neeessuT 
to  preserve  her  life,  was  soffldent 

2.  On  the  trial  of  a  prisoner  for  felony,  he  la 
not  entitled  to  sit  with  bis  coansel  witiiin  the 
bar,  but  must  remain  in  tbe  prisoner's  dock. 

8.  A  proseeating  attorney,  daiming  to  be 
anrprised  by  the  testimony  ct  tlw  proaecntbv 
witness  on  a  trial  for  abortion,  may  ask  her 
if  tihe  bad  not  previously  stated  to  bim.  ia  the 
presence  of  certain  persons,  that  the  defendant 
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Inserted  an  Uutrnmait  Into  lur  private  penNm.  - 
In  order  thac  hft  maj  thereafter  eontradiet  her 
testiiDonT' 

4.  Teaumoiur  a«  to  a  atatement  nude  Iva 

prosecutluff  witoess  to  pablie  offlcera  before  tri- 
al Ifl  not  Tnadnitssible  as  made  under  dareas, 
when  it  deee  not  appear  that  the  statement  waa 
not  freely  and  ToluQtarily  made,  and  no  im- 
proper ioflueace  on  their  part  ia  Bbown. 

Gewge  W.  Qniiui  waa  Indicted  for  abortion. 
HatgalUj. 

'■The  taffietment  «u  under  lectlon  2,  c  228, 
17  Laws  DeL,  which  proridee  that  "every  per- 
■on  whc^  irith  the  Intent  to  procure  the  mis- 
carriage of  any  pregnant  woman  or  women 
•apposed  by  sndi  person  to  be  pregnant  unless 
ttie  same  be  necessary  to  preaerre  her  llf^ 
shall  administer  to  her,  advlie,  or  prescribe  for 
her,  or  caose  to  be  taken  by  her  any  poison, 
dmg,  medldne  or  other  naxlons  ttalng,  or  shall 
use  any  tnatmment  or  other  means  whatever, 
or  shall  aid,  aulit  or  counsel  any  person  so 
tnteudliv  to  inoeure  a  mlscarrtaKe,  whettier 
said  miscarriage  be  accomplished  or  not,  shall 
be  gDllty  of  a  fdony,"  etc. 

Tbe  Indletmmt,  omitting  the  formal  parts, 
was  as  follows: 

a>  "That  George  W.  Qnlnn,  Ute  of  WUm- 
Ington  hundred.  In  ttw  ooun^  aforesaid,  <ki  the 
twraity-flrst  day  of  August,  in  the  year  of  our 
liord  one  ♦b'fl'^'Ml  eight  hundred  and  ninety- 
nine,  with  force  and  arms,  at  the  hundred 
aforesaid.  In  the  county  aforenld,  unlawfully, 
fdimlonsly,  and  with  the  Intent  to  procure  the 
miscarriage  of  one  Rose  Hanghey,  she,  the 
■aid  Bose  Haui^i^,  then  and  Ihne  being  a 
pregnant  woman,  then  and  there  siq)pOBed  by 
ttie  said  George  W.  Qnlnn  to  be  pregnant,  did 
administer  to  her,  (be  s^d  Bose  Hanghey,  cer^ 
tain  medldne,  tiie  kind  of  whldi  Is  to  the 
Jnrors  aforesaid  tmlaiown,  the  same  not  being 
meessaiy  to  preserve  the  life  of  her,  the  said 
Boae  Haughey,  and  against  the  form  of  an 
act,**  etc 

1Z)  "That  George  W.  Qdnn.  late  of  WU- 
miagtoi  hundred,  In  the  county  aftwesald,  on 
the  2tth  day  of  Augns^  In  the  year  of  our 
liOrd  one  thousand  ei^t  hundred  and  ninety- 
nine,  with  force  and  arms,  at  the  hundred 
aforesaid,  la  the  county  aforesaid,  nnlawf nlly, 
fUmUoody,  and  with  the  Intent  to  procure  the 
mlBcarrlage  cHC  tme  Bose  Haughey.  she,  the 
■aid  Rose  ECatq^t^,  then  and  there  being  a 
pregnant  woman,  and  thai  and  there  supposed 
by  the  said  Geoi«e  W.  Qnhm  to  be  pregnant, 
did  counsel  her,  the  said  Rose  Hanghey,  so 
Intending  to  larocnre  a  miscarriw  of  her,  the 
■aid  Rose  Hanghey  (the  same  not  being  aeces- 
■ary  to  preserre  the  life  of  her,  the  said  Rose 
Baugh^,  against  the  form  of  an  act^'*  etc. 

<S>  *That  George  W.  Qnlnn,  late  of  Wil- 
mington hnndred.  In  toe  county  aforesaid,  on 
tlie  twenty^fonrth  day  of  August,  In  the  year 
of  oar  Lord  one  thoosond  eight  hundred  and 
ninety-nine,  wito  fofce  and  arms,  at  the  hun- 
dred aforesaid,  to  the  county  aforesaid,  unlaw- 
fully, felonlomdy,  and  with  the  Intent  to  pro- 
enre  the  miscarriage  of  one  Bose  Haughey, 
the,  the  said  Rose  Hanghey,  then  and  there 
46A^-8S 


being  a  pr^inant  woman,  then  and  there  sup- 
poaed  by  the  said  George  W.  Quinn  to  be  preg- 
nant, did  use  a  certain  instrument,  the  kind 
of  which  Is  to  the  Jurors  aforesaid  unknown, 
upon  h^r,  the  said  Rose  Hau^v,  so  Intending 
to  procnre  the  miscarriage  of  her,  the  said 
Bose  Haughey  (the  aame  not  being  necessaiy  to 
preserve  the  life  of  her,  the  said  RMe  Haugh- 
ey), affdnst  the  fwm  of  an  act,"  etc. 

Argued  before  LORES,  a  1..  and  8PRU- 
ANCE  and  ORUBB,  JJ. 

Peter  L.  Cooper,  Jr.,  Dep.  Atty.  Gen.,  toi 
the  State.  Julian  0.  Walka  and  ^Ivestw  D. 
Townaend,  for  defendant 

The  counsel  tor  def aidant  mored  to  quaA 
the  Indletment  as  Insnffldent 

The  statate  matas  toe  attempt  to  procore 
a  miscarriage  a  criminal  act,  anlesa  the  mla* 
eaxtlage  la  necessary  to  preserve  the  life  of 
toe  wfflnan.  Hie  ezcepthm  Is  so  Incorporated 
with  toe  enactment  as  to  coosUtate  a  part  of 
toe  definition  of  the  crime,  and  should  toere- 
fore  be  negatived,  whlA  the  Indictment  faSed 
to  do.  Bftssett  T.  State,  41  Ind.  803;  State 
V.  Stokes,  64  Yt  178;  Moody  v.  State,  IT  Ohio 
St  111;  Cheodle  r.  State,  4  Ohto  8L  477; 
People  T.  Pendleton,  TO  MldL  817,  44  N.  W. 
61S;  Jensen  v.  State,  60  Wis.  677,  19  N.  W. 
874;  1  Ohlt  Ot.  Law,  2S,  667;  1  GreehL  Ov. 
II  74,  78;  Stote  t.  Lodges  9  Houat  642,  88 
An.  812. 

SFRUANGE;  J.  We  do  not  consider  the 
reasons  assigned  for  quashing  the  indictment 
aufflcient  and  the  appllcatloo  is  therefore  re- 
fused. 

The  defendant  was  toen  placed  to  toe  prls- 
cmer's  dock,  and  was  arraigned,  and  pleaded 
not  guilty;  whereupon  bis  counsel  requested 
tliat  he  be  allowed  to  sit  beside  his  counsel, 
within  toe  bar,  during  toe  trial.  The  deputy 
attorn^  general  objected. 

SPBUANOE,  J.  During  the  trial  of  a  fel- 
ony It  is  toe  uniform  rule  for  toe  prisoner  to 
remain  In  toe  prisoner's  dock,  and  we  think 
It  best  to  adhere  to  toe  mle.  The  request  Is 
refused. 

Daring  toe  examination  of  toe  prosecatlng 
witness,  Rose  Haughey,  toe  deputy  attorney 
general  stoted  toat  he  was  token  by  surprise 
by  toe  testimony  of  toe  witness,  and  request- 
ed leave  to  ask  her  toe  following  leading 
question  In  order  to  lay  the  ground  tat  con- 
tradiction: "Did  yon  not  say  to  me,  in  my 
oSSxe,  In  this  building,  at  the  last  term  of  tbUi 
court,  when  I  was  examining  yon  to  send  you 
to  toe  grand  Jury,  In  toe  presence  of  Chief  of 
Police  John  F.  Dolan,  that  he  (Dr.  Qnlnn)  In- 
serted an  instrument  Into  your  private  per- 
son?" The  counsel  for  toe  defendant  oty 
jected  to  toe  question  as  leading,  and  con- 
tended toat  toe  state  could  not  Impea^  tto 
own  witness. 

SPRUANOB,  J.  Upon  this  Bul^eet  toere 
has  been  great  conttprersy  to  the  courts.  *9ut 
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tbe  weight  of  authority,*'  says  Oreenleaf, 
"seems  In  t&ror  of  admitting  the  party  to  show 
that  tiie  evidence  has  taken  him  by  surprise, 
and  Is  contrary  to  the  examination  of  the  wit- 
ness preparatMy  to  the  trial,  or  to  what  the 
party  had  reason  to  believe  he  would  testify; 
or  that  the  witness  has  recently  been  brought 
under  the  Influoice  of  tbe  other  party,  and 
has  deceived  the  party  calling  him.  For  It  1b 
BBld  that  this  course  Is  necessary  tor  his  pro- 
tectlon  against  the  contrivance  of  an  artful 
witness,  and  that  the  danger  of  Its  being  re- 
garded by  the  jnry  as  snhstantlTe  evidence  Is 
no  greater  In  such  cases  than  It  Is  where  the 
contradictory  declarations  are  proved  by  the 
adverse  party."  1  GreenL  Bv.  |  444.  The 
practice  of  tbe  coorts  ot  this  state  has  been  to 
admit  testimony  In  contradiction  on  the 
ground  of  snrprlse  under  drcumstances  simi- 
lar to  those  now  presented  to  vm,  nie  ohjee* 
tloD  is  overruled. 

Tbe  prosecuting  witness  having  denied  that 
she  had  made  tbe  statement  contained  In  the 
said  question,  the  said  John  F.  Dolan,  chief 
of  police  of  the  city  of  Wilmington,  was  called 
by  the  state  In  contradiction,  and  testlfled,  on 
cross-examination,  that,  besides  himself,  the 
deputy  attorney  general  and  probably  Detect- 
ive McVey  wore  present  on  the  occasion  re- 
ferred to.  Tbe  counsel  for  the  defendant 
thereupon  objected  to  any  testimony  by  the 
said  Dolan  as  to  tbe  alleged  statement  of 
the  prosecuting  witness  In  tbe  presence  of  the 
said  public  officers.  Insisting  that  such  state- 
ment, If  made,  was  not  voluntary,  but  was 
made  under  duress;  dtlng  Bram  v.  U.  S.,  168 
U.  8.  532, 18  Sup.  Ot  ISS,  42  L.  Bd.  068. 

SPRUAMOB.  J.  It  doea  not  appear  that 
said  statement  was  not  freely  and  voluntarily 
made^  and  no  Improper  Influence  on  tbe  part 
9t  either  of  the  officers  has  been  shown.  Tbe 
objectlcm  Is  overruled. 

Upon  the  close  of  the  testimony  on  behalf 
of  the  state  the  counsel  for  the  defendant  re- 
quested the  court  to  Instruct  the  Jury  to  ren- 
der a  verdict  of  not  gnllty,  for  the  following 
reasons:  Tbe  statute  under  which  the  de- 
fendant Is  Indicted  makes  the  attempt  to 
produce  a  miscarriage  a  criminal  act,  unless 
the  miscarriage  Is  necessary  to  preserve  the 
life  of  the  woman.  The  exception  Is  so  incor- 
porated with  the  enactment  as  to  constitute 
it  a  part  of  tbe  definition  of  the  crime,  and 
should,  therefore,  be  negatived  In  each  count 
of  the  Indictment  It  Is  not  alleged  In  all  or 
any  of  the  coimts  of  the  Indictment,  nor  has 
It  been  proved,  that  the  miscarriage  was  not 
necessary  to  preserve  the  life  of  tbe  said  Rose 
Haughey.  Therefore,  upon  each  and  every 
count  In  the  said  Indictment,  the  verdict  of 
the  Jury  must  be  "Not  guilty."  Bassett  v. 
State,  41  Ind.  308;  State  v.  Stokes,  54  Vt 
1T9;  Moody  v.  State,  17  Ohio  St.  Ill; 
Cheadie  v.  State,  4  Ohio  St.  477;  People  v, 
Pendleton.  79  Mich.  817,  44  N.  W.  616;  Jen- 
een  t.  Btnte^  60  Wis.  877,  18  N.  W.  874;  1 


■  out  Or.  Lav,  288,  557;  1  GreenL  Br.  H  74, 
78;  State  t.  Lodge,  9  Hoost  542,  83  AtL  812;. 

SPRUANOD,  J.  We  decline  so  to  instruct 
the  Jury.  We  have  already  refused  to  quash 
tiie  Indictment,  and  we  think  than  Is  some 
evidence  to  go  to  the  Jury. 

Upon  tbe  close  of  the  testimony  on  the  part 
of  tbe  defendant  the  deputy  attorney  general 
stated  ttaat  upon  consideration  of  all  of  the 
evidence  In  the  cas^  he  did  not  feel  warrant- 
ed In  asking  for  conviction,  and  he  therefore 
requested  the  court  to  Instruct  the  Jury  to  ac- 
quit tbe  prlsnm,  and  tbe  court  so  Instructed 
the  Jury. 

Verdict  "Not  gnllty." 


(U  R.  I.  6GS) 

PHBNIX  IRON  FOUNDRY  t.  LOGKWOOD 
et  aL 

(Supreme  Court  of  Rhode  Ishuid.  Feb.  21. 

1900.) 

PLEABIKG— J0IND£:R  OF  PARTTBa-^OINDER  OF 
CAUSES  OF  ACTION. 

Gen.  Laws.  c.  283,  »  20-23,  providing  that 
when  a  plalatilf  Is  in  doubt  as  to  the  persMi 
from  whom  he  is  entitled  to  recover,  he  may 
Join  two  or  more  defendants  with  a  view  to  as- 
certaining which  is  liable,  and  that  nonjoinder 
or  misjoinder  shall  not  defeat  an  action,  does 
not  authorize  the  joinder  In  one  dedaratlon  ot 
a  cause  of  action  avalnst  one  of  two  defendants 
for  goods  sold,  and  in  the  second  count  there- 
of a  cause  ot  action  against  the  other  defend- 
ant on  the  ground  that  he  had  assumed  the 
payment  of  tbe  debt  sued  for  in  tbe  first  count 

Action  by  the  Pbenix  Iron  Foundry  against 
Lawrence  A.  Lockwood  and  another.  Defend- 
ants Interposed  a  demurrer  to  idalntlfTs  dec- 
laration.  Demurrer  suatadned. 

G.  Frank  Farkhnrst  tm  .^lUntUL  Van 
Slyck  &  Mumford  and  Jamea  Harris,  for  de- 
fendants. 

STINBSS,  J.  In  tbe  first  count  of  tbe  dec- 
laration the  plaintiff  has  declared  against  the 
defendant  Lockwood  for  goods  sold.  The 
second  count  alleges  that  the  defendant  Ore- 
field  Electrical  Works,  in  consideration  of  the 
transfer  of  property  to  It  by  said  Lockwood, 
assumed  the  paymoit  of  this  d^t  and  there- 
by became  liable  for  it  to  tbe  plaintiff.  The 
defendante  demur  to  Ha  declaration  upon  the 
ground,  among  others,  that  It  sets  forth  sep- 
arate and  distinct  causes  of  action  against  the 
several  defendants.  The  plaintiff  claims  the 
right  to  do  this  under  Gen.  Laws,  c  233,  H 
20-33,  which  provide.  In  substance,  tSiat,  -Whtsi 
a  plaintiff  Is  In  doubt  as  to  tbe  person  from 
whom  he  Is  entiUed  to  recovw,  he  may  Join 
two  or  more  defendants,  with  a  view  ot  as- 
certaining which  Is  liable;  and  that  no  actloa 
shall  be  defeated  by  the  nonjoinder  or  mis- 
joinder of  partiea  These  provisions,  adopted 
In  January,  1876  (Pub.  Laws,  c.  663),  were 
taken  from  the  English  Judicature  act  of  1873. 
To  that  act  (86  &  87  Vict.  c.  a  schedule 
of  rules  of  procedure  waa  appended  (Law  Rep. 
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S  St  p.  850),  and  under  the  head  of  ''Parties" 
the  provisions  contained  in  onr  statate  will 
be  found.  Apparentlr  this  Is  the  only  state 
which  baa  adopted  the  proTlaion  of  joining 
defendants  In  case  of  doubt.  15  Enc.  PI.  & 
Prac.  746.  The  English  rules,  as  adopted  In 
1876,  wIU  be  fonnd  In  Aychbourn,  Jut.  &  Prac 
230.  B7  these  rules  a  plaintiff  was  author- 
ised to  "unite  In  the  same  action  and  In  the 
aame  statement  of  claim  sereral  causes  of 
■cUott,"  but,  If  they  could  not  be  conTenlent- 
ly  tried  or  disposed  of  together,  the  Judge 
might  order  separate  trials,  or  might  order 
any  of  such  causes  of  action  to  be  excluded, 
and  rhe  statement  of  claim  to  be  amended  ac- 
cordingly. See  order  17.  This  last  roie  was 
not  Incorporated  Into  onr  statute,  and  hence 
the  English  procedure  was  much  broader  than 
oura.  Yet  in  England  it  has  been  settled  by 
the  house  of  lords,  both  as  to  the  pbUntlffs 
and  defradants,  that  the  joinder  of  causes  of 
action  must  be  those  which  arise  out  of  the 
same  transaction.  In  Smurthwalte  t.  Han- 
nay  [18»4]  App.  Oas.  404.  It  was  held  that 
sereral  plaintiffs,  eadi  having  a  cause  of  ac- 
tion against  the  defendant  for  nondelivery  of 
cotton,  where  some  of  the  landed  bales  could 
not  be  Identified,  could  not  Join  In  an  action 
for  damages  under  the  rule:  "All  persons  may 
be  joined  as  plalntifTs  in  whom  the  right  to 
any  relief  claimed  Is  alleged  to  exist,  whether 
jointly  or  severally  or  In  the  alternative.  And 
judgment  may  be  given  for  such  one  or  more 
of  the  plaintiffs  as  may  be  found  to  be  en- 
titled to  relief,"  etc  Lord  Herscbell,  L.  C. 
aald:  "In  what  sense  can  It  be  said  with  ac- 
curacy that  the  Cerent  causes  of  action  all 
arise  out  of  the  same  transaction?  Tbedalm 
Is  In  each  case  in  respect  of  a  breach  of  a 
separate  contract  to  deliver  the  goods  ship- 
ped." As  to  the  joinder  of  defendants  the 
bouse  of  lords  has  been  equally  explicit  In  Its 
construction  of  the  rule.  In  holding  that  It 
does  not  apply  to  a  joinder  of  separate  causes 
of  action  against  different  parties.  In  Sadler 
T.  Ballroad  [1896]  App.  Ois.  450.  It  was  held 
that  claims  for  damages  against  two  or  more 
defendants  hi  respect  of  their  several  liability 
for  separate  torts  cannot  be  combined  In  one 
action.  In  that  case  It  was  claimed  that  two 
companies,  by  their  vans  and  carts,  obstruct- 
ed the  highway  In  front  of  the  plalntifF's  prem- 
ises. The  plalntUf  contended  that  the  dam- 
age to  him  was  the  result  of  the  combined 
acts  of  the  defendants.  Although  it  was  an 
action  of  tort,  the  decision  makes  no  distinc- 
tion on  that  ground,  but  construes  the  rule 
w\tb  reference  to  pleading  generally.  Lord 
Halsbnry,  L.  O.,  said  that  the  plaintiff  had 
set  out  separate  causes  of  action  against  each 
of  the  two  defendants.  Also:  "I  am  not 
aware  that  the  judicature  act,  or  any  princi- 
ple that  has  ever  been  acted  upon  or  affirmed 
la  any  court,  has  said  that  you  may  confuse 
several  separate  and  distinct  causes  of  action. 
What  we  used  to  know  as  a  common-law 
cause  of  action  and  what  Is  a  common-law 
cause  of  acttoi  must  still  remain  so,  and  as 


such  Is  open  to  the  Incidents  of  a  cause  of 
action,  so  as  to  prevent  that  which  Is  a  sepa- 
rate cause  <tf  action  being  made  a  johit  cause 
of  action.  The  pleader  having  set  out  the 
separate  causes  of  action  which  he  has  care- 
fully and  accurately  described  as  separate 
causes  of  action,  how  can  he  c(mstrue  these 
separate  causes  of  action  so  as  to  bring  one 
action  against  the  defendants  ha  respect  at 
their  several  liability  on  separate  causes  of 
action?  It  seems  to  me  that  It  Is  Impossible 
to  maintain  such  a  proportion."  After  these 
recent  and  authoritative  declslcou  as  to  the 
construction  of  the  rule  In  England,  it  is  need- 
less to  examine  other  cases  which  have  arisen 
there,  several  of  which  have  been  referred  to 
in  these  cases.  Our  opinion  of  the  Intent  of 
our  statute  exactly  accords  with  the  construc- 
tion that  we  find  has  been  given  to  the  pres- 
ent rule  In  England.  We  do  not  think  it  was 
intended  to  wipe  oat  all  rules  of  conmion-law 
pleading,  and  to  try  several  cases  in  one. 
A  plaintiff  may  be  In  doubt  as  to  the  parties 
liable  on  a  cause  of  action,  and  so  may  bring 
In  an  whom  he  may  have  reason  to  think  he 
can  hold.  But  that  Is  a  very  different  thing 
from  joining  two  defendants  on  separate 
causes  of  action  because  he  is  In  doubt  wheth- 
er he  can  maintain  one,  and,  if  be  does  not, 
then  to  have  an  action  ovct  against  the  other. 
Such,  evidently,  has  been  the  construction  of 
tbe  bar.  for  in  the  24  years  shice  this  statute 
was  adopted  we  are  not  aware  that  a  case 
like  this  has  arisen  before.  It  is  due  to  the 
candor  of  the  plalntifTs  counsel  to  say  that 
he  frankly  admits  the  logic  of  such  a  con- 
struction of  the  role,  and  that  he  rests  bis 
claim  upon  the  broad  language  of  the  statute, 
whfeh  appears  to  Include  the  case  which  he- 
presents. 

The  reason  for  the  construction  we  have 
stated  appears  clearly  from  another  fact  in 
this  case.  The  plalntifTs  claim  against  tbe 
Orefleld  EHectrlcal  Works  Is  upon  an  assump- 
tion of  the  payment  of  Lockwood's  debt  to 
the  plaintiff.  But,  as  held  hi  Wood  v.  Mort- 
arty.  15  R.  I.  61S,  the  consideration  for  sudi 
a  contract  Is  the  plalntifTs  release  of  his  orig- 
inal debtor,  and  the  consequent  release  of  the 
defendant  from  bis  liability  to  the  original 
debtmr,  which,  as  said  in  Urquhart  v.  Bray- 
'  ton,  12  R.  L  160,  is  practically  a  novation. 
But  in  this  case  the  plaintiff,  by  suing  both, 
shows  contradictory  claims.  If  either  party 
owes  him,  the  other  does  not  The  count 
against  the  defendant  Lockwood  Is  properly 
for  work  done  and  goods  sold;  the  count 
against  the  defendant  Crefleld  Electrical 
Works  Is  on  Its  substitutional  agreement  with 
Lockwood.  There  is  no  common  cause  of  ac- 
tion. Tbe  latter  simply  grows  oat  of  the  for- 
mer, and  follows  It  in  point  of  time.  In  this 
respect  It  is  within  the  decision  of  Burstall  v. 
Beyfus,  63  Law  J.  (N.  S.)  565,  In  which  It 
was  held  that  the  Joinder  In  one  action  of  the 
defendants  against  whom  there  Is  no  common 
cause  of  action,  but  that  against  one  is  total- 
ly dlscnnnertwl  with  that  spUnst  tte  other, 
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enypt  In  80  far  as  It  Ii  bistoricallr  connected 
u  one  matter  In  a  transaction.  Is  a  ml«Jolndw, 
and  Is  not  contemplated  by  tbt  role  authorla- 
Ing  the  Joinder  In  one  action  of  sereral  canses 
of  action.  If  the  English  rale  allowing  a 
Joinder  of  canses  of  action  cannot  be  cmi- 
stnied  to  allow  a  Joinder  of  distinct  causes 
against  Beparate  parties,  much  less  can  It  be 
done  nnder  onr  statute,  which  relates  onlj 
to  Joinder  of  parties.  Onr  ctmclasion  Is  that 
Qen.  Laws,  c.  233,  I  20,  does  not  anthoilze 
the  Joinder  of  distinct  canses  of  action  against 
separate  defendants,  and  that  the  demoRer 
to  ttM  declaration  must  be  sostalned. 


(n  B.  L  m) 

WBIGHT  r.  UNION  R.  GO. 

QBnpreme  Gbnrt  of  Bhode  Island.  Vth.  21, 
1000.) 

RAILROADB— ASSAULT  OM  TRBSSPASSBIR— 
PLEAHIKG. 
When  the  complainant  alleged  an  assanlt 
br  Ueklnc  and  striking  the  plalntifC,  and  then 
tnrowing  nim  to  the  gronnd  from  a  swUtly- 
movlng  car,  a  plea  In  justification,  allegins  that 
he  was  a  treapasaer  stealing  a  ride,  and  was 
adeeted  by  ^e  nse  of  only  necessary  force.  Is 
d«mnnaDie,  onleBs  It  sets  forth  drenmstances 
showing  that  defendant's  acts  were  reasonably 
neceasary. 

Action  by  WlDlam  S,  Wright  against  the 
Union  Railroad  Company.  Plaintiff  dnnors 
to  defendant's  plea.  Sustained. 

John  B.  Mnrdock  and  Frederick  A.  Jones, 
tor  plaintiff.  Darld  S.  Baker,  for  defendant 

8TINBSS,  J.  The  plalntifr  snes  for  assault 
and  battery,  alleging  that  the  defendant  kick- 
ed and  strock  him  many  Tlolent  blows,  and 
also  threw  him  from  a  great  height  (from  the 
platform  of  an  deetrlc  car),  with  great  force 
and  violence,  to  the  groxmd,  while  the  car  was 
moving  at  a  hl^  rate  of  speed,  wheret^  he 
was  greaUy  braised.  The  defendant  pleads 
In  Jn8tlflcati(Hi  that  the  plaintiff  was  a  tres- 
passer Bteallng  a  ride  on  the  car,  and  that  be 
was  ejected  by  the  nae  of  only  necessary  force. 
The  plaintiff  demurs  to  the  plea.  A  plea  of 
JoBtlflcation  Is  one  of  confession  and  avoid- 
ance. It  most  meet  and  Justify  the  cause  of 
action  stated  in  the  declaration.  It  Is  not 
enough  to  Justify  mily  la  part  The  defend- 
ant claims  that.  In  Justifying  the  assault  sim- 
ply, he  has  done  all  that  he  Is  bound  to  do, 
because  the  other  allegations  are  only  mat- 
ters of  aggravation.  We  do  not  think  this  is 
so.  When  a  declaration  alleges  acts  of  such 
a  character  as  to  go  beyond  a  simple  assault, 
tiiey  are  not  to  be  regarded  merely  as  mat- 
ters of  aggravation,  but  substantive  charges 
of  violence  in  connection  with  the  assaidt 
Thus,  It  Is  said  In  Story,  PI.  p.  493,  note,  that 
a  man  cannot  plead  that  he  tiirew  stones  mol- 
Uter  against  a  trespasser  to  remove  falm;  nor 
Justify  a  wounding,  nor  striking  repeated 
blows  and  knocking  the  plaintiff  down,  In 
order  to  turn  her  out  of  the  defendant's 
oonsB^  Bee^'  alao^  Wat  Tre^.  |  287;  Ooold, 


PL  p.  83l,  c.  6,  I  06.  In  Bobtnson  r.  Haw- 
kins, 4  T.  B.  Mon.  185,  a  plea  of  moUIter 
manns  to  an  action  of  assanlt  and  battery 
and  wounding  waa  held  not  to  Justify  the 
wounding,  without  alleging  that  the  defend- 
ants were  flrst  endangered.  To  the  same  ef- 
fect Is  Boles  V.  Plnkerton,  7  Dana,  453,  and 
Gray  v.  Ayres,  Id.  875,— a  case  of  tarring  and 
feathering.  The  reason  for  this  requirement 
In  pleading  Is  that  It  does  not  assume  a  decla- 
ration alleging  extraordinary  or  aggravated 
violence,  because  the  right  set  up  by  the  de- 
fendant *Moes  not  primarily  anthortee,  nor  Its 
exercise  require,  anything  more  than  gentie 
and  moderate  force,"  while  it  admits  an  Im- 
moderate and  aggravated  use  of  It  Mdlen  v. 
Thompson,  32  Vt  407.  Aflaumlng  the  focts 
to  be  proved  simply  as  i^ded,  the  court 
would  have  to  instruct  the  Jury  tlat  the  ^ea 
was  no  Justification,  because  the  excessive 
force  made  the  defendant  a  trespasser  ab 
Initio.  If  the  facts  alleged  wotdd  be  no  Justi- 
fication in  evidence,  they  cannot  be  such  la 
pleading.  OrdlnarD^  the  question  of  excess 
usually  arises  on  a  replication  de  injuria,  but 
this  Is  In  cases  where  the  plea  appears  to  Jus- 
tify the  assault  charged.  In  this  case  the  as- 
sault charged  is  not  slmidy  in  striking,  etc.. 
as  In  an  ordinary  assault,  but  also  In  tiirow- 
Ing  the  plaintiff  to  the  ground  from  a  swiftly- 
moving  car.  We  think  tliat  the  defendant, 
to  Justify  such  a  <aiarge,  should  set  forth 
ctreumstances  which  would  show  that  an  un- 
usual act  of  this  kind  was  reasonably  neoes- 
saiy.  .  The  demmrer  to  the  plea  Is  snsftilneJ. 


Oa  R.  I.  B87) 

WOODS  V.  NIOHOUl 
(Bopreme  OonrC  of  Rhode  Idand.    VA.  14, 

1900.) 

BOKA  ITDB  PTTRCHASBRS-CONVSaaiOK— 
HBASURB  OF  DAMAGBS. 

1.  A  pnrcliaser  In  good  f^th  of  personaltr  ae- 
qalres  no  better  title  than  tiie  vendor  from 
whom  he  bought 

2.  The  measure  of  damages  for  the  conver- 
sion of  a  buggy  by  one  buying  from  a  par- 
chaser  under  a  conditional  sale,  giving  such 
purchaser  the  right  to  nse  the  bnggy,  is  the 
amount  dne  at  the  time  of  the  conversion,  less 
any  dqtredatlon  through  nse  anthorised  In  the 
contract  of  sale. 

Trover  by  Paul  Woods  against  Walter  O. 
Nichols.  Judgm«it  for  plaintiff.  Petition 
for  new  trial  granted,  and  case  remitted. 

Henry  Marsh,  Jr.,  fOr  plalntifL  Franklin 
P.  Owen,  for  defendant 

SnNBSS,  J.  The  plaintiff  sued  In  trover 
for  the  conversion  of  a  buggy,  January  2, 
1899.  He  leased  the  bu^  to  Waldo  B. 
Barnes,  Jr.,  by  written  agreement  which 
stipulated  that  Barnes  might  have  possession 
of  it  for  90  days  for  $155,  paying  |50  cash  on 
that  day,  and  the  balance  (f  106)  on  February 
1,  1899;  that  he  should  not  assign,  underlet 
or  part  with  possession  of  the  buggy  without 
the  written  consent  of  the  plaintiff;  and  that 
the  property  In  the  buggy  was  to  remain  in 
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the  plaintiff  until  tike  parment  of  tiie  faO 
mm,  at  or  before  tiie  expiration  of  said  time. 
Barnes  paid  $26  down,  and  gave  a  check  for 
$26.  wblch  was  protested,  and  has  not  been 
paid.  The  plaintiff  shipped  the  buggy  to 
Barnes,  who  sold  it,  January  4,  18B9,  to  the 
defendant  tor  $90.  Abont  January  13,  1609, 
tbe  defendant  sold  the  buggy  to  Cha;rle8  O. 
Ballon,  who  took  It  Into  bis  possesslNi,  and 
afterwards  left  It  at  the  defendant's  stable 
temporarily,  where  it  was  seen  by  the  plain- 
tiff's son  on  January  18,  1899.  The  defense 
rested  upon  the  ground  that,  as  the  defend- 
ant had  bought  the  buggy  of  Barnes  for 
Talue  and  without  knowledge  of  the  plain- 
tiff's claim,  and  so  sold  It  to  Ballon,  who  had 
bought  in  equal  good  faith,  the  defendant, 
not  having  possession  of  the  buggy,  conld 
not  be  held  liable  in  .troTec.  Such  a  defense 
Is  not  sufficient  It  ignores  the  rule  caveat 
emptor.  It  Is  clear  that  Barnes  had  no  titie 
to  sell,  and  hence  neither  Nichols  nor  Ballon 
acquired  any  by  their  purchases.  The  law, 
mm  stated  In  Oooley,  Torts.  *451,  which  la  well 
flnpiK)rted  by  anthbrlty.  is  as  follows:  "One 
who  buys  property  must,  at  his  peril,  ascer- 
tain the  ownership,  and.  If  be  bays  one 
who  has  no  authority  to  sell,  his  taking  poa- 
■esslon.  in  denial  of  the  ownn's  right,  Is  a 
converalon.  *  *  *  8o^  It  la  no  protection, 
to  one  who  baa  received  pn^ierty  and  dis- 
posed of  It  in  the  usual  course  of  trade,  that 
he  did  so  In  good  faith,  and  In  the  belief  that 
tiie  person  from  whom  he  took  It  waa  the 
owner.  If  in  fact  the  potBesalon  of  tbe  latter 
was  tortious." 

The  mere  possession  by  Barnes  under  the 
agreement  was  not  tortious,  but  possession 
with  an -Intention  to  sell,  contrary  to  the 
acrreement,  was  tMtiona.  Under  the  agree- 
ment, he  had  no  right  to  sell.  The  law  in 
Bngland  and  In  this  country  Is  in  harmony 
on  the  question  before  ns.  In  HoIUns  v. 
Fowler,  L.  R.  7  H.  L.  767,  the  subject  was 
moat  exbanstively  considered,  and  it  may  be 
taken  as  a  definitive  statement  of  the  law  In 
Btngland.  The  case  holds  that  any  person 
who,  however  Innocentiy,  obtains  possession 
of  the  goods  of  a  person  who  has  been  fraad- 
ulently  deprived  of  them,  and  disposes  of 
them,  whether  for  his  own  besiefit  or  that  of 
any  other  person.  Is  guilty  of  a  conversion. 
In  that  case  the  defendants  were  brokers, 
wbo  had  bought  cotton  from  another  broker 
in  ignorance  of  any  fraud  on  his  part,  and 
had  sold  It  to  spinners,  who  had  made  It  into 
yam.  The  defendants  were  held  liable  In 
trover.  In  Gilmore  v.  Newton,  9  Allen,  171, 
tbe  owner  of  a  horse  let  It  to  another,  wbo 
•old  It  to  tbe  defendant  The  latt^*  let  It 
to  a  person  who  took  It  away,  and  neither 
he  nor  the  horse  bad  since  been  seen.  Tbe 
d^endant  was  held  liable  for  a  conversion, 
based  upon  bis  letting  to  the  latter,  as  an  act 
of  dominion  over  the  property.  In  Carter  v. 
Kingman,  103  Mass.  617,  a  person  had  receiv- 
ed  goods  from  the  owner,  with  the  right  to 
OM  them  and  to  become  the  oirner  of  ttiem 


on  fulfillment  of  conditions,  bnt  until  then 
he  should  not  seQ  or  remove  them  without 
the  owner's  consent,  and  they  should  not 
become  his  till  paid  for.  He  sold  them  to  a 
third  person,  who  removed  and  resold  them. 
It  was  held  that  the  third  person  was  liable 
to  the  owner  of  the  goods  for  their  conver- 
sion, although  he  had  acted  In  good  faith, 
and  had  parted  with  them  before  any  de- 
mand upon  him.  In  Robinson  v.  Bird,  168 
Mass.  357,  33  N.  m  891,  Hofanes,  J.,  said: 
"The  defoidant  Is  an  auctioneer  who  has 
sold  itersonal  property  belonging  to  the  plain- 
tiffs. Therefore  he  is  liable  for  a  conversion, 
unless  be  can  show  some  other  excuse  or 
Justification  than  his  good  faith  and  his  Ig- 
norance of  the  plaintiff's  titie,"— citing  Coles 
V.  CSark,  3  Cnsh.  890;  Hoffman  v.  Carow,  22 
Wend.  286;  Cochrane  v.  BymUl.  40  Law  T 
(N.  S.)  744;  Hollins  v.  Fowler,  I*  B.  7  H.  I* 
767.  See.  also,  Tnttie  v.  Oampbell,  74  Mich. 
652,  42  N.  W.  884;  Terry  v.  Bamberger,  44. 
Conn.  668;  MorriU  v.  Moulton,  40  V t  212. 
Many  more  cases  might  be  cited  to  the  same 
effect  snd  doubtiees  there  are  others  whlcb 
are  more  or  lesa  In  confilct  with  them. 
Theae,  however,  are  sufficient  to  establish  the 
rule  which  we  have  stated,  because  the; 
rest  upon  tbe  sound  principle  that  one  can- 
not be  deprived  of  his  property  without  hia 
consent  and  that  a  purchaser  of  property, 
except  negotiable  Instruments,  has  no  better 
titie  to  it  than  the  vendor  from  whom  he 
buys  It  Such  was  the  decision  of  this  court 
In  OoodeU  v.  Palrbrother,  12  R.  I.  233.  The 
case  at  bar  showed  titie  in  the  plaintiff,  and 
a  convenrion  by  the  defendant  In  the  act  of 
selling.  The  plaintiff  was  thwefwe  entitied 
to  a  verdict  In  his  favor. 

As  to  the  damages,  the  general  rule  Is  that 
the  measure  is  the  value  of  the  property  at 
the  time  of  the  conversion.  If  the  buggy 
had  depreciated  In  value,  by  the  use  whldt 
tbe  plaintiff  bad  authorized,  of  course  he  Is 
subject  to  that  loss.  But  if  it  had  not  de- 
preciated, th^  under  tbe  terms  of  the  agree- 
ment on  a  sale  by  him,  he  was  to  receive 
only  the  balance  of  %1S&,  the  stipulated  price, 
which  had  not  then  been  paid.  Within  these 
limits,  the  damages  are  open  to  assessment 
and  for  this  purpose  a  new  trial  Is  necessary. 
Petition  tot  new  trial  granted,  and  case  re- 
mitted. 

(n  R.  I.  s«) 
BULUYAN  T.  NI0HOL8OX  FILB  CO. 

(Supreme  Court  of  Rhode  Island.    Feb.  14, 

1900.) 

DEATH  OF  SERVANT— MASTER'S  LIABILITY— 
FBLLOW  SERVANTS— CONTRIBUTORY 
NEQLIOENCB. 

1.  PlalDtilTs  Intestate  and  four  other  em- 
ploy^ of  defendant  were  movinfc  a  large  grind- 
etoue,  which,  on  rolling  Into  a  slight  depression 
in  the  floor,  tipped  over,  crushing  plaintiff's  in- 
testate. Hiere  was  no  necesuty  shown  for 
rolling  tbe  stone  into  the  depresnon,  nor  was 
it  shown  that  an?  precaution  was  taken,  such 
as  laying  down  a  6lank,  so  as  to  obviate  the 
nnevenneas  in  the  mot.  Deceased  either  knew 
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of  the  defect  or  might  hare  known  ot  it  br  the 

exercise  of  an  ordinarr  Aegne  of  can.  'MM, 
that  plaintiff  could  not  recover. 

2.  Where  plaintiffs  intestate  and  four  other 
emplofgs  of  defendant  were  moving  a  large 
grindstone,  such  emplo^te  were  fellow  a^anta 
of  Intestate. 

S.  There  was  no  snch  evideoce  of  emergency, 
in  connection  with  the  rolling  of  the  stone,  aa 
to  reliere  intestate  of  the  charge  of  contribnto- 
r7  negligenoe, 

Actloii  by  Delia  SuUlraiit  administratrix, 
against  tiie  NIcbolMm  File  Company,  to  re* 
ooTor  for  the  death  of  plalntUTs  intestate. 
Plaintiff  was  uonadted,  and  petitions  for  a 
new  trlaL  New  trtal  denied. 

Breiman  &  Holland,  for  plaintifC.  Walter 

B.  Vincent,  tor  defendant 

TILUNGHAST,  J.  The  plalntirs  Intes- 
tate, at  the  time  of  receiTlng  the  injuries  here- 
inafter referred  to,  which  resulted  in  his 
death,  was  in  the  employ  of  the  defendant  cor- 
poration as  a  laborer,  and  had  been  for  three 
or  fonr  years  next  preceding  the  time  of  the 
accident  In  the  manufacture  of  flies  the  de- 
fendant corporation  makes  use  of  a  number  of 
large  grindstones.  When  one  of  these  stones  be- 
comes worn  down  so  as  to  be  unfit  for  further 
use.  It  is  taken  ont  and  re^aced  by  a  new 
one.  These  stones,  which  are  about  six  feet 
In  diameter  and  a  foot  in  thickness,  and  weigh 
about  two  tons  each,  are  stored  In  a  shed  or 
building  outside  of  the  grinding  room,  and, 
when  a  new  one  Is  required,  a  gang,  geno^y 
consisting  of  Ave  men,  proceed  to  put  another 
In  its  place.  At  the  time  of  the  accident  to 
{dalntlCTs  Intestate  be  was  one  of  a  gang  of 
five  men  thus  employed.  A  wooden  bar  or 
lever  was  Inserted  In  the  hole  In  the  center 
of  the  stone  for  the  purpose  of  keeping  It  In 
a  perpendicular  position  and  guiding  It  while 
rolling  it  to  the  place  where  It  was  to  be  In- 
stalled; and  two  men,  one  of  whom  was  the 
plalntilTB  Intestate,  had  chaige  of  said  lever 
or  bar,  he  being  on  the  end.  Two  of  the  men 
were  stationed  at  the  back  <^  the  stone  to 
push  It  and  one  was  placed  in  front  to  pre- 
vent It  from  rolling  too  fast.  It  was  also  his 
duty  to  look  out  and  direct  where  the  stone 
was  to  go.  While  rolling  the  stone  across  the 
floor  of  the  room  next  to  that  where  It  was 
to  be  installed,.  It  came  upon  a  slight  rise  or 
Jog  In  the  floor,  where,  as  we  gather  from  the 
testimony  (although  It  Is  not  clearly  brought 
out),  a  partition,  or  something  of  the  sort  had 
formerly  been  located,  and  where,  as  the  wit- 
ness McGrath  says,  "We  start  a  Uttle  quicker 
when  we  shove  over  this  Inch."  Witness  also 
said  that  "When  you  get  over  this  inch.  It 
lifts  quick,  lifting  down  off  the  wall;"  and 
that  there  had  been  no  change  In  the  "wall," 
as  he  called  It  while  he  had  been  there,  which 
<vaB  about  four  months.  As  the  stone  went 
over  this  slight  rise,  it  acquired  an  Increased 
momentum,  and,  according  to  the  testimony  of 
McGrath,  it  then  went  Into  a  slight  depression 
in  the  floor,  which  ran  parallel  with  the  lever 
or  bar,  and  immediately  became  unmanag^ 
able^  and  tipped  over,  crushing  the  plalntUTs 


Intestate  against  a  wall,  and  causing  Injuries 
from  which  he  shortly  afterwards  died.  The  de- 
pression in  the  floor  tiad  becoi  there  some  time, 
and  looked  like  an  old  place.  McGrath  says 
It  was  about  el^t  indies  long  and  ^  inches 
wide,  and  tapered  frtnn  the  level  of  the  floor 
to  two  Inches  deep.  At  tbe  trial  of  the  case 
In  the  common  pleas  division  the  plaintiff  was 
nonsuited,  and  the  case  la  b^ore  as  on  her 
petition  for  a  new  trial  on  the  ground  that 
the  court  erred  In  granting  tlie  nonsuit 

We  do  not  think  the  plaints  made  ont  a 
case  which  entitled  her  to  go  to  the  Jury.  In 
the  first  place,  It  does  not  appear  from  the 
testimony  that  there  was  any  occasion  for 
rolling  the  stone  over  said  obstructions  or  de- 
fects In  the  floor.   For  aught  that  appears^  the 
men  might  easily  have  avoided  them  alto- 
gether.  But  even  If  It  was  necessary  to  go 
over  them,  some  precautitm  might  easily  have 
been  taken,  such  as  tlie  laying  down  of  a 
board  or  plank  so  as  to  obviate  the  imeven- 
ness  In  the  floor,  as  the  evidence  shows  had 
frequently  been  done  by  the  men  when  rolling 
the  stones  over  uneven  surfaces  outside  the 
building.  Moreover,  the  defect  In  the  floor  was 
evidently  an  <^d  and  also  an  obvious  one,  and 
hence  the  persons  rolling  the  stone  were  char- 
ged with  notice  thereof.   Indeed,  It  Is  evldrat 
from  the  testimony  that  they  did  know  of  It 
and  gave  the  stone  a  sudden  ptish  In  order  to 
get  over  the  rise  In  the  floor.   And  It  Is  fa- 
miliar law,  as  well  aa  everyday  common  sense, 
that  a  servant  Is  bound  to  take  notice  of  the 
operation  of  the  law  of  gravitation,  and  gov- 
ern himself  accordingly;  and,  if  he  falls  to  do 
so,  the  risk  Is  his  own.   Walsh  v.  Railway  Co., 
27  Minn.  367,  8  N.  W.  145,  was  a  very  similar 
case  to  the  one  before  us.   There  an  employ^ 
in  defendant's  freight  house  was  hijnred  while 
engaged  in  moving  a  large,  heavy  mUlstone, 
and  be  alleged  that  his  Injuries  were  due  to 
the  unevenness  of  the  floor,  the  lack  of  a  snffl- 
dent  number  of  men  to  handle  It  and  tiie  lac^ 
of  a  foreman  of  experience.   It  appeared  he 
bad  been  working  in  handling  freight  for  the 
defendant  for  a  number  of  years.   It  was 
held  that  be  was  chargeable  with  a  knowledge 
of '  the  dangers,  and  •assumed  the  risks.  1 
Bailey,  Pers.  Inj.  {  608.   The  dalm  ot  plain- 
tiff that  as  deceased  was  on  the  side  of  the 
stone  next  to  the  wall,  and  In  such  a  positloo 
that  be  could  not  see  the  uneven  place  In  the 
floor,  he  was  not  guilty  of  contributory  neg- 
ligence, cannot  avail;   for,  even  admitting 
that  he  could  not  see  it  the  man  In  front  of 
the  stone  certainly  could,  and,  If  the  acddent 
was  due  to  his  negligence,  the  plaintiff  cannot 
recover,  he  being  a  fellow  servant  with  the 
Intestate  In  moving  the  stone.   Moreover,  aa 
already  Intimated,  It  Is  evident  that  the  de- 
ceased himself  either  actually  knew  of  tbe 
defect  In  the  floor,  or  might  have  known  of  It 
by  the  exercise  of  the  most  ordlnaiy  degree 
of  care,  and  hence,  on  familiar  prlndplea  of 
law,  no  recovery  can  be  had. 

The  plaintiff  further  contends  that  even 
wff"*"'»g  that  the  deceased  knew  of  tbe  de- 
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feet  In  tbr  floor,  he  Is  not  chargeable  with 
contrlbutorr  negligence  in  rolling  the  stone 
over  It,  as  ia  doing  ao  he  was  acting  in  a  case 
of  emergency,  and  hence  brings  himself  with- 
in the  exception  to  the  general  mle.  To  this 
contention  it  Is  sufficient  to  reply  that  the 
evidence  faHa  to  show  any  emergency  In  con- 
nection with  the  rolling  of  the  stone,  except 
fliat  which  was  occasioned  by  the  negUgoice 
of  the  men  in  charge  of  it  And  It  certainly 
caimot  be  serionsly  claimed  tbat  an  employ^ 
can,  by  his  own  carelessness,  create  an  emer- 
gency wlilch  requires  sudden  and  dangerous 
action,  and  then  hold  his  employer  reaponalble 
for  the  consequences  thereof.  New  trial  de- 
nied, and  case  ronltted  to  tbe  comnuok  pleas 
lUrlston  for  Judgment 


(a  R.  I.  6M) 

FLYNN  T.  C0LT7UBUS  CUfUB. 
<8D]^rene  Court  ot  Bhode  Island.    Feb.  U, 
1900.) 

OOBFORATIONS— SERVICES  RENDERED  BT  OF- 
FICE HS-COMPBNS  ATI  ON— SUNDAY  CON- 
TRAOI^AFFIRUANCD— EVIDENCE. 

1.  The  president  of  a  dub  may  recover  com- 
pensation for  services  rendered  the  corporation, 
on  its  authority.  In  letting  Its  building  and  col- 
lecting the  rents,  where  it  does  not  appear  that 
the  service  was  within  his  duty  as  president 

2.  The  appointment  of  an  officer  of  a  corpora- 
tion, as  collector  of  rents,  at  a  meeting  held 
on  Sunday,  may  tie  rendered  valid  by  the  snb- 
seqnent  receipt  of  the  rents  from  him  on  xo- 
peated  occasions  on  a  weekday. 

8.  In  an  action  by  an  officer  of  a  corporation 
to  recover  for  services  rendered  as  collector  of 
rents  for  the  corporation,  pl^ntilTB  book,  show- 
Ing  the  collections  made,  n  competent  evidence 
in  his  behalf. 

Appeal  from  court  of  common  pleas,  Provi- 
dence connty. 

Action  by  Patrick  Flynn  against  the  Oo- 
Inmbns  Club  to  recover  for  services  rendered 
as  collector  of  rents  while  plaintiff  was  presi- 
dent of  the  dub.  From  a  Judgment  for  plaln- 
tll^  defendant  appeals.  AflSnned. 

Jolin  W.  Hogan,  for  appellant  James  0. 
Oonius,  Jr.,  for  appellee. 

STINBSS,  J.  The  plaintiff,  iweiddent  oS  the 
defendant  dnl^  sues  to  recover  compensatloB 
tor  soTvIces  under  a  special  vote,  passed  April 
27,  1802,  as  foUows:  "We  appoint  one  Pat- 
rick Flynn  to  let  tbe  building  and  collect  Che 
rents."  There  was  no  vote  about  compensa- 
tion. The  plaintiff  performed  this  duty  until 
Joly  S8, 1897,  when  the  building  burned  down. 
I>arti«  the  same  period  he  acted  as  Janltw 
of  ttie  hall,  by  anthorl^  of  the  dub,  under  an 
airangement  which  he  was  to  let  and  take 
care  of  It  for  |1.0O  for  each  time  the  hall  was 
let  He  collected  the  hall  rent  and  the  month- 
ly rent  of  tbe  stores  and  rorans  In  the  build- 
ing turning  ttem  over  to  tbe  treasurer,  but 
saying  nothing  about  compensation  at  tlie 
time.  The  defense  rests  dilefly  upon  the  rule 
that  office  of  a  eorporatj(m  cannot  maintain 
an  action  for  services  rendered,  unless  It  Is 
expressly  agreed  that  such  services  are  to  be 


paid  for,  or  unless  It  Is  «hown  fliat  mcb  was 
the  understanding  ot  both  parties.  WbUe  this 
rule  Is  well  settled,  it  applies  only  to  services 
which  belong  to  the  office.  Ang.  &  A.  Corp. 
(10th  Ed.)  IS  317,  818;  1  Beach,  PrlT.  Corp.  ii 
200,  208;  17  Am.  A  Eng.  Enc.  Ulw  (1st  JBO.) 
pp.  166,  167,  note  2.  When  services  are  ren- 
dered by  an  officer  whldi  are  dearly  outside 
of  the  scope  of  his  duties  as  such  officer,  and 
Oiere  Is  nothing  to  show  tluit  they  were  to  be 
gratuitous,  he  may  recover  compensation  for 
them.  Association  v.  Meredith,  49  Md.  889; 
Bank  V.  EUIott,  65  Iowa,  101,  7  N.  W.  470; 
17  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  p.  121. 
note  B;  also  Id.  p.  106;  note  2;  'Trestdent" 
This  quaUflcatlon  Is  recognized  tn  cases  ,d\ed 
1^  the  defendant  Ballroad  Oa.  v^  Eetchum, 
27  Conn.  170;  Madilne  Oa  v.  Smltb,  71  HI. 
201;  Bolder  v.  Railway  Ca.  Id.  lOS. 

It  Is  not  dear  In  the  testiuKoiy  that  the 
plaintiff  was  president  when  be  wu  appointed 
collector  of  rents,  but  however  this  may  be,, 
as  his  services  as  collector  do  not  appear  to 
have  been  ^tbln  his  duties  as  president  be 
Is  entitied  to  recover  toe  tiiem. 

For  his  services  as  Janitor  there  Is  no  qnes- 
tton  that  he  was  to  be  piUd.  bat  tbe  defoise, 
botii  to  this  claim  and  to  the  dalm  fas  sor- 
Ices  as  c<^ectOT,  Is  that  he  presented  no  bill 
until  after  tiie  boUdlng  had  bnrned.  five  yean 
and  more  after  his  appointment,  and  after 
the  division  of  the  Insurance  numey  among 
the  members  of  the  dub.  There  li  some  con- 
tradiction as  to  this,  but  while  the  delay 
might  support  an  inference  that  his  serrices 
were  gratultoo^  It  was  a  qnesUon  of  fact 
which  bas  been  decided  by  the  Jury  qpon 
evidence  snffldent  to  sustain  the  vradlct 

Another  ground  of  defense  Is  that  the  meet* 
Ing  at  which  the  plaintiff  was  appointed  col- 
lector vas  held  on  Sunday^  and  hence,  tbe 
contract  being  lll^ol,  he  could  not  recover: 
m  Sayles  v.  WeUman,  10  B.  I.  466,  It  was 
held  that  although  a  contract  was  made  an 
Sunday,  If  It  was  snbsequaitl^  affirmed  on  a 
weekday  the  plaintiff  could  recover.  In  tbat 
case,  a  sale  of  bcHses,  the  retraition  of  the 
pnq[>erty  was  hdd  to  be  a  nffidoit  ctm8ldera> 
tion  for  the  affirmance  of  the  contmct  Ap- 
plying that  doctrine  to  this  ease^  the  recdpt 
of  rents  ctdlected  during  the  five  years  would 
be  snffldent  affinnatlcHk  of  the  eontraet  if> 
sustain  the  ^alntiff's  actliui. 

The  admission  of  the  plaintiff's  bo(A,  show- 
ing the  odlectiotts  mad^  vas  pn^ier,  and  the 
es»ptlon  on  this  point  Is  ovmuled.  Petiti<m 
for  new  trial  denied,  and  case  remitted  for 
Jud^pnent 


(SI  B.  I.  533) 
HOPKINS  V.  WHEELEB. 

<Bapreme  Court  of  Rhode  Island.   Feb.  T. 

1900.) 

WILLS— EXECUTION— SIQNTNO    IN  PRESBtNCB 
OP  TESTATOR— BVIDENCB— APPEAL. 

1.  Where  a  will  was  signed  by  an  attesting 
witness  In  a  room  joining  that  where  the  tes- 
tatrix was  lying  in  bed,  but  at  a  table  dizectiy 
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ID  front  of  the  door,  k>  that  the  testatrix  coaM 
have  seen  the  witness  sign  if  she  had  looked, 
and  the  witness  could  also  have  seen  the  tes- 
tatrix, the  signing  was,  fn  legal  contemplation. 
In  the  presence  of  testatrix. 

2.  Where,  In  proceedines  for  the  probate  of 
a  will,  the  mental  capacitr  of  the  testatrix  la 
In  lasne,  It  is  not  competent  to  ask  a  nonex- 
pert witness  whether  the  testatrix  was  in  a 
condition  to  make  a  will,  as  the  qneation  calls 
tor  the  opinion  of  the  witness  as  to  the  de* 
gree  of  mental  capadtr  required  hy  law  for 
making  a  wtU. 

8.  Where  tlie  due  execution  of  a  will  is 
shown  b7  the  testimony  of  the  snrrivor  of  the 
attesting  witnesses,  the  qnestlon  of  the  compe* 
tenc7  of  a  legatee  to  testify  npon  such  qaee- 
tion  is  immaterial,  on  appeal  from  an  ozdar  ad- 
mitting  the  will  to  probate. 

Api>eal  from  court  of  common  pleaa,  PfotI- 
denc6  county. 

Action  by  Alonno  A.  HopUna  against  BCary 
IL  Wheder,  ezecnUz,  to  contest  fbe  validity 
of  a  win.  Vrom  a  judgment  In  faTor  of  tiie 
TaUdlty  of  the  wlll»  plaintiff  appeals.  Al- 
Armed. 

rranklln  P.  Owm,  for  appellant  Dexter 
B.  Pottex;  tm  appdle& 

FEB  OUItlAM.  We  tblnk  the  testimony 
of  the  BurrlTlng  snbscrlblng  witness  shows  the 
due  ezecntlon  of  the  will.  The  point  claimed 
by  the  appellant  la  that  she  did  not  sign  It  In 
the  presence  of  the  testatrix,  but  the  testi- 
mony shows  that  though  the  win  was  signed 
at  the  table  In  the  parlor  by  the  witness  while 
the  testatrix  was  in  bed  In  an  adjolnlnc  nxnn, 
the  table  was  directly  In  front  of  the  door,  so 
that  the  testatrix  coold  have  seen  the  witness 
sign.  If  she  bad  looked,  and  the  witness  could 
also  hare  seen  the  testatrix.  This  was  a  sign- 
ing, In  legal  contemplation,  in  the  presence  of 
the  testatrix. 

The  appellant  during  the  trial  asked  a  wit- 
ness, who  was  not  an  ei^ert  on  the  subject 
ot  mental  capacity,  whether  the  testatrix  waa 
In  a  condition  to  make  a  will.  The  question 
was  objected  to,  and  the  objection  sustained. 
The  appellant  excepted  to  the  ruling  exclud- 
ing the  question.  The  question  was  deariy 
Inadmissible,  in  that  it  called  for  the  opinion 
of  the  witness  as  to  the  degree  of  mental  ca- 
pacity required  by  law  for  the  making  of  a 
wIlL  Tlie  opinions  which  were  allowed  to  be 
given  by  the  witnesses,  other  than  the  attest- 
ing witness,  were  based  on  tacts  within  the 
knowledge  of  the  witnesses,  to  which  they 
bad  prerionsly  testified,  and  were  simply  the 
oonduslons  of  the  witnesses  on  such  facts. 
The  uniform  jmctlce  In  this  court  has  been 
to  pmnlt  nonexpert  witnesses  to  testify  to 
facts  which  they  had  observed  bearing  on  the 
mental  condition  of  the  testator,  and  then  to 
give  their  opinions  as  to  his  mental  condition, 
derived  from  those  facts. 

The  necessity  for  considering  the  question 
raised  by  the  appellant  as  to  the  competency 
of  a  le^tee  under  a  will  to  testify  as  to  Its 
execution  does  not  exist;  for,  even  if  the  ques- 
tioa  were  properly  before  us,  as  It  is  not,  no 
exception  having  been  taken  at  to  the  com- 


petency of  the  testimony,  tbt  doe  execution 
of  the  will  is  shown  by  the  testimony  of  the 
survivor  of  the  attesting  witnesses. 

New  trial  denied,  and  case  remitted  to  the 
comnKm  pleas  dlTlsloa  for  furtlier  proceed- 
ings. 

(U  B.  L  m)  - 
ROOKS  T.  CX>BNBtiL. 
(Supreme  Court  of  Rhode  Island.    Jan.  9U 

1900.) 

raVANTS-mOOTIW  OF  UORTGAOB-FOBB- 

GLOSDRB. 

Where  complainant  at  time  of  executing  a 
mortgage  was  an  infant,  and  Incapable  of  ap- 
pointing an  attorn^,  the  power  ox  sale  In  the 
mortgag&  so  far  aa  relates  to  her  intnest  in 
the  land,  was  invalid,  and  a  sale  tiurannder 
Tcdd. 

Suit  by  Margaret  Rocks  against  Patrick  Ow- 
nelL  Heard  on  demurrer  to  bUL  Demurrer 
sustained. 

James  U.  Gillraln,  for  complalnaBt.  Wood 
ft  Filits,  for  respondents, 

FEB  OUBIAU.  The  testimony  shows  that 
the  complainant  at  the  time  of  executing  the 
mortgage  was  an  Infant,  and  so  Incapable  of 
appointing  an  attorney.  The  power  of  sale 
In  the  mortgage,  therefore,  so  far  as  relates 
to  her  toterest  In  tbe  land,  was  Invalid,  and 
the  sale  under  It  absolntely  void  as  to  her. 
Note  to  Yasse  t.  Smith,  1  Am.  Lead.  Gas.  ^th 
Ed.)  •247,  'MS;  Tyler,  Inf.  48,  47;  Schouler, 
Dom.  BeL  {  400,  and  cases  cited;  1  Am.  A 
Eng.  Enc  Law  (2d  Ed.)  940,  941.  It  foUows 
that,  tliongh  she  has  ratified  the  mortgage,  she 
would  nevertheless  be  eoitltled  to  redeem.  If 
the  allegadons  of  the  bill  snfflclently  set  forth 
tbe  invalidity  of  the  power  of  sale  as  a  ground 
for  relief.  Our  opinion  is  that  tbe  bill  Is  de- 
fectiTe  In  this  nspect,  and  needs  nmp^iflgifnt 
btfwe  rdlef  can  be  granted. 


(SL  B.  X.  Bll) 
STATE  V.  CERTAIN  UQTTORS. 
(Supreme  Oonrt  of  Rhode  Island.   Jan.  81, 

IBOa) 

ZMTOZIOATINO  UQnOR8-«BIZtTRB-COH- 

PLAINT. 

Where  It  did  not  appear  that  liquore  were 
seised  by  virtue  of  a  SMrch  warrant,  or  Hint 
the  officer  making  tbe  aeiznre,  or  some  person 
authorised  by  the  court  for  that  purpose,  made 
the  complaint,  as  required  by  Gen.  Iaws,  e. 
102,  a  proceeding  for  the  coniOscation  of  such 
liquors  was  fatally  defective. 

Proceeding  by  the  state  for  tbe  confiscation 
of  liquors  of  Peter  Germain.  Order  for  con- 
fiscation, and  motion  for  new  trial.  New  trial 
granted,  with  direction  to  quash. 

WHlard  B.  Tttnner,  Atty.  Gen.,  for  the 
State.  Clarence  A.  Aid  rich,  for  defendant. 

FEB  CURIAM.  We  think  the  proceeding 
Is  fatally  defective-First,  because  It  does  not 
appear  that  the  liquors  were  seized  by  virtue 
of  a  search  wuiant;  as  required  hy  statute; 
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Mcond,  beoraw  It  appean  that  tba  officer 
wbo  made  tbe  Belsure  did  not  make  the  com- 
plaint, and  It  does  not  appear  that  tbe  perwn 
by  whom  the  complaint  was  made  was  desig- 
nated for  that  purpose  by  the  court.  Gen. 
Laws  B.  I.  c  102;  State  t.  Snow,  3  B.  L  64; 
In  re  Llaoors  ot  Horgan,  16  R.  I.  642,  18  Atl. 
279.  For  these  reasons,  a  new  trial  la  grant- 
ed, and  the  case  remitted  to  the  cwnmoa  pteM 
dlrUdon.  with  direction  to  quash. 


(21  R.  I.  644) 

PITTS  et  at  T.  KHODB  ISLAND  HOSPI- 
TAL TRUST  CO. 
(Supreme  Court  of  Rhode  Island.   Feb.  9, 
1900.) 

TZOTAMBNTABT  TBU3TS— INCOUS— APPUOA- 
TION. 

Where  testator  bequeathed  property  to  a 
trustee,  directing  that  the  income  be  applied 
for  the  education  of  his  minor  son.  and  that 
be  should  receive  a  portion  of  the  principal  at 
21,  and  certain  portions  thereafter,  and  that,  If 
the  son  died  during  testator's  widow's  lifetime, 
and  before  86,  tbe  widow  should  rec^Te  the 
income  from  such  property  for  life,  and  in  case 
of  the  son's  death  without  issue  before  SS  the 
principal  should  lie  paid  to  one  M.,  or,  in  case 
of  her  death,  to  testator's  heirs,  tbe  widow  and 
•to,  itf  whose  person  and  estate  tlie  widow  had 
Ileal  lyim^tea  guardian,  on  showing  that  oth- 
er unmuons  made  were  Inadequate  for  thdr 
maintenance  and  support,  were  entitled  to  an 
■Uowance  from  the  mcome  for  the  son's  main- 
tenanee  as  well  aa  his  education,  since  they 
were  the  only  persons  interested' in  the  income 
aclrfag  firom  the  proper^,  and  the  son's  main- 
tananee  was  Deeessary  for  his  edncatfon. 

BOl  by  Alice  &  Plug  and  anothur  agalngt 
the  Rhode  Island  Hospital  Truat  Company. 
Granted. 

George  T.  Brown,  for  comi^ainanta.  TIU- 
Inghast  &  TUUnghast,  for  respondent 

HATTGSOX,  0.  J.  The  purpose  of  the 
bill  Is  to  obtain  an  allowance  for  the  mainte- 
nance of  an  Infant  out  of  bis  estate.  The  case 
iM  as  follows:  Charles  V.  Pitts  died  in  PtotI- 
dence  on  September  20,  ISdi,  leaving  a  will, 
■which  was  dnly  admitted  to  probate.  The  com- 
plainants. Alice  S.  Pitts  and  William  Frank- 
lin Pitta,  are,  respectively,  the  widow  ot  the 
deceased  and  his  only  child,  now  atxrat  0)6 
jeara  of  age.  and  the  former  la  also  guardian 
of  the  person  and  estate  of  the  latter.  By 
the  third  clause  of  the  will,  certain  unlmprov- 
^  real  estate  was  devised  to  tbe  widow,  which 
•he  has  sold,  so  far  aa  she  has  t>een  able,  and 
tbe  proceeda  of  wbldi  amount  to  f 1,785.  This 
•am  she  haa  expended  in  the  necessary  soih 
port  of  herself  and  child.  Besides  this  unim- 
proved real  estate  devised  to  the  widow  In  fee, 
certain  other  Improved  real  estate,  situated 
la  Providence  and  Cranston,  was  devised  to 
her  for  life,  with  a  remainder  In  fee  to  the 
cbnd.  This  eetate  la  valued  at  112,000,  and 
tbe  Income  therefrom,  when  fully  rented, 
amounts  to  |600  per  anntmi,  but  by  reason  of 
tbe  fact  that  some  of  the  tenements  have  been 
vacant  a  part  *of  the  time,  the  payment  of 
taxea  and  watw  mtea,  aaaeaaments  for  curb- 


ing and  concreting  of  the  sidewalks,  the  layr 
Ing  (rf  drains,  plumbing,  piping,  and  other  ex- 
penses for  repairs  and  improvements  on  ttie 
property,  its  Income  has  been  wholly  inaae- 
quate  for  the  support  of  the  complainants,  and 
they  were  unable  to  pay  the  taxes  assessed 
against  the  property  In  Providence,  Including 
an  assessment  for  curbing  fox  the  year  1888; 
and  portions  of  this  real  estate  were  in  June, 
1899,  sold  for  the  payment  of  such  tax  and  the 
tax  assessed  against  the  same  for  tbe  year 
1899,  and  the  water  rates  for  the  same  year 
are  now  in  arrears,  and  tbe  collector  of  taxes 
of  the  city  of  Providence  threatens  to  levy  ui 
tbe  estate,  and  to  cut  off  the  water  scvply,  un- 
less the  tax  and  water  rates  are  paid.  The 
complainants  allege  that  they  have  exhausted 
their  resources  to  support  themselves  and  to 
pay  these  taxes  and  e:q>ensee,  and  to  this  end 
the  said  Alice  haa  mortgaged  her  household 
furniture,  and  the  mortgagee  has  threatened 
to  foreclose  the  mortgage.  The  respondent, 
the  Rhode  Island  Hospital  Trust  C(»npany, 
was,  ny  the  win,  appointed  trustee  of  the  es- 
tate ot  the  minor^  except  tbe  fee  in  the  real 
estate,  which  was  subject  to  tbe  widow's  life 
estate;  and  under  the  seventh  clause  of  the 
will  there  Is  now  In  its  bands  as  trustee  the 
sum  of  ¥3,600,  and  also  tbe  net  accumulated 
Income  to  this  time,  amounting  to  (374.S2, 
which  fund  and  accumulated  Interest  Is  direct- 
ed by  tbe  win  to  be  applied  from  time  to  time, 
in  the  discretion  of  the  preMeat  for  the  time 
being  of  tbe  trustee,  for  the  necessary  main- 
tenance and  proper  education  of  said  child  aft- 
er he  shall  have  attained  the  age  of  14  years. 
The  respondent  also  holda  aa  trustee  the  resi- 
due of  the  estate  and  property  given  to  It  by 
the  will,  the  principal  of  whldi,  at  the  present 
estimated  value  of  the  Investments  thereof, 
amounts  to  fiO,910.14.  The  income  of  this 
second  fmid  under  the  iffovlalona  of  the  will 
may  be  applied,  in  the  discretion  of  tbe  trus- 
tee, for  the  education  of  the  child,  but  there 
la  no  provision  for  Its  application  to  bis  main- 
tenance. From  the  Income  of  the  second  fund 
the  trustee  has  paid  over  from  time  to  time 
to  the  complainant  Alice,  as  guardian  of  the 
Infant  Wiltom,  $50  annually,  to  be  applied  to 
the  proper  education  of  the  Infant,  as  by  tbe 
will  directed;  this  sum  being.  In  tbe  discretion 
of  tbe  trustees  and  officers  of  the  respondent 
under  the  trusts  of  the  will,  a  liberal  allow- 
ance for  tbe  purpose,  coualderlug  tbe  age  of 
the  Infant  The  respondrat  and  Its  officers  do 
not  consider  that  It  has  or  they  have  any  right 
or  discretion  to  apply  the  income  of  the  second 
fund  to  any  other  purpose  than  the  education 
of  the  infant,  though,  had  they  deemed  that 
they  had  such  right  or  discretion,  the  req^nd- 
ent  admits  that  in  the  straitened  drcumstan- 
cea  of  the  complainants,  as  from  time  to  time 
represented  to  its  officers,  It  and  they  would 
have  gladly  applied  the  residue  of  the  income 
of  the  second  fund  to  tbe  relief  of  the  com- 
plalnanta.  The  acciunulated  net  Income  of 
this  portion  of  the  estate  now  In  the  posses- 
sion of  the  respondmt  is  f528.8&.   By  tiie 
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eighth  dauee  of  the  wUl  the  principal  of  the 
trust  estate  hi  the  hands  of  the  respondent, 
except  the  fund  of  $8,500,  li  to  be  kept  Intact 
until  distributed  as  follows:  One-tenth  of  the 
principal,  with  the  accumulations  thereof,  to 
the  said  child  when  he  shall  hare  attained  the 
age  of  21  years;  one-tenth  when  be  shall  have 
attained  the  age  of  25  years;  one-tenth  when 
he  shall  have  attained  the  age  of  30  years;  and 
the  remainder  when  be  shall  have  attained  the 
age  of  85  years.  By  the  third  clause  of  the 
will,  In  the  event  of  the  decease  of  the  diUd 
during  the  lifetime  of  the  widow,  and  before 
attaining  the  age  spedfled,  the  entire  income 
of  the  estate  Is  given  to  the  widow  during  her 
natural  life.  Subject  to  these  dispositions  of 
his  estate,  the  testator.  In  the  event  of  the 
death  of  his  son  before  attaining  the  specified 
age  of  85,  leaving  no  issue  survltlng,  gives  and 
devises  the  principal  of  the  residue  of  his  es- 
tate to  Mabel  Ingalls,  and.  In  the  event  that 
she  has  deceased,  to  his  heirs  at  law.  The  bill 
prays  that  the  trustee  may  be  decreed  to  pay 
over  to  the  guardian  of  the  Infant,  for  his 
proper  support,  maintenance,  and  education, 
the  total  amount  of  the  accrued  interest  In  the 
estate  In  Its  hands,  and  also  to  pay  over  to  her 
Budi  Interest  as  shall  accrue  in  the  future,  and 
such  portions  of  the  principal  of  the  trust 
fund  for  the  same  purpose  as  to  the  court  shall 
seem  meet,  and  for  general  relief. 

To  provide  for  the  maintenance  of  Infants 
out  of  their  personal  and  the  income  of  their 
real  estate,  la  an  old  and  well-recognlzed 
branch  of  equity  Jurisdiction.  Maintenance 
may  be  allowed  not  only  In  cases  in  which  the 
will  does  not  authorize  an  allowance,  as  in  the 
present  Instance,  but  also  where  it  expressly 
directs  an  accumulation  of  the  Income.  It  is 
essential,  however,  to  the  granting  of  the  ap- 
plication, that  the  infant  should  have  sndi 
an  absolute  title  or  Interest  In  the  property 
or  Its  Income  that  the  right  of  no  otiier  per- 
son win  be  affected  by  the  allowance.  Unless 
be  has  such  an  Interest,  the  consent  of  any 
person  entitled  lu  remainder,  whose  estate 
may  be  diminished  In  value  by  the  allowance, 
must  be  had  before  the  application  will  be  en- 
tertained. Greenwell  t.  Oreenwell,  5  Ves. 
190;  Ex  parte  Kebble,  11  Yes.  606;  Erring- 
ton  V.  Chapman,  12  Ves.  20;  Errat  v.  Bar- 
low, 14  Ves.  202;  Marshall  v.  Holloway,  2 
Swanst.  482;  MacPh.  Inf.  ••232-234;  Beaoh, 
Trusts,  a  356,  8C7;  Allowances  for  Mainte- 
nance of  Infants,  11  Alb.  L.  J.  206.  In  view 
of  these  principles,  we  have  reached  the  conclu- 
sion, after  some  hesitancy,  that  the  bill  makes 
a  case  for  relief  in  so  far  as  it  asks  for  an 
allowance  for  the  maintenance  of  the  Infant 
out  ot  the  Income  of  the  residue  of  the  estate 
in  the  hands  of  the  respondent  It  was  the 
evident  Intent  of  the  testator  that  the  Income, 
at  least,  of  this  fund  should  be  applied— First, 
to  the  benefit  of  his  son,  so  far  as  It  might  be 
needed  for  his  education;  and,  second.  In 
case  of  his  death  before  attaining  the  ages 
specified,  when  he  was  to  receive  the  prin- 
cipal, the  enUre  Inoome  should  be  paid  to 


the  widow,  If  living,  during  her  life.  No 
one  else  Is  entitled  to  any  part  of  the  Income; 
for  the  gifts  over,  which  are  made  expressly 
subject  to  the  prior  provisions  for  the  bene- 
fit of  the  son  and  widow,  are  limited  to  the 
principal  of  the  residue,  thereby  clearly  ex- 
duding  the  accumulatitHis  of  Income.  The 
widow,  then,  la  the  <mly  person  besidea  the 
son  whose  interest  will  be  affected  by  any 
allowance  to  be  made,  and  she  has  Joined  in 
the  bill  asking  for  the  allowance.  Though  the 
will  limits  the  application  of  the  income  of  the 
residue  of  the  estate  to  the  education  of  the 
s(m,  it  Is  difficult  to  see  how  It  can  be  made 
available  fo;  that  purpose  unless  It  be  also 
applied  to  his  maintenance.  The  other  pro- 
vlfllons  of  the  will  which  the  testator  made 
for  the  support  of  his  widow  and  son  not  be- 
ing adequate,— as  he  doubtless  supposed  they 
would  be,— this  Income  must  be  applied  to  the 
son's  maintenance  as  well  aa  his  education; 
for,  unless  he  can  be  iHwperly  supported,  he 
will  be  in  no  ccmdltlon  to  be  profited  by  the 
education.  We  will  hear  the  parties  further 
aa  to  the  vtteat  <a  the  allowuce  to  be  mad& 


Qt  R.  I.  W) 

LEB  V.  RBLTANCB  HILLS  GO. 

(Supreme  Court  of  Rhode  Island.  Feb.  2L 
1900.) 

DEATH  OF  3B1RVANT— B^VIDENCB^-NONBUIT. 

Where  an  employ^,  who  was  an  experi- 
enced workman,  was  killed  while  at  work  on  a 
hopper  he  was  employed  to  keep  free  from  ob- 
structions, and  immediately  after  the  breaking 
of  the  power  belt  be  was  found  io  an  uncon- 
scious condition,  with  his  right  hand  In  the 
hopper  and  his  head  and  left  hand  in  or  on 
the  pulley,  which  was  from  12  to  20  inches 
above  the  surface  of  the  floor  through  which 
the  belt  rau  from  the  room  below,  and  there 
was  no  evidence  as  to  how  the  accident  hap- 
pened, there  was  no  evidence  of  defendanrs 
negligence,  and  hence  a  nonsuit  was  pnqwriy 
granted. 

E^xceptlons  from  court  of  common  pleas, 
Providence  county. 

Action  by  Jamea  Lee,  administrator,  0Cc^ 
against  ibe  Reliance  Mllla  OcHupany.  E^om 
an  order  granting  a  nonsuit  i^ntift  excepts, 
and  moves  for  new  trial.  Denied. 

John  W.  Hogan,  for  plaintiff.  Walter  B. 

Vincent,  for  defendanta. 

TILLINOHAST,  T.  l%e  material  facts 
which  appear  from  the  testimony  In  this  case 
may  be  summarised  as  follows:  Frank  Lee, 
the  plaintiff's  intestate,  was  employed  by  the 
defendante  to  tend'  and  run  certain  grinding 
machines  used  for  grinding  grain  at  their 
mill.  Hisdutles  consisted  In  startingand  stop- 
ping the  machines,  and  in  keeping  the  hop- 
pers through  which  the  grain  was  fed  to  the 
grinding  parts  of  the  machlnea  free  from 
obstructionB  which  would  tend  to  choke 
them  up.  He  had  been  employed  In  this  ca- 
pacity for  about  five  years.  On  the  morning 
of  October  4, 1897,  Just  as  the'  mill  was  start- 
ing ui^  Lee  went  about  bis  work  as  usual 
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Immediately  aQerwarda  Lake  Qnlffley,  who 
vorked  on  the  same  floor  with  Lee,  beard  a 
noise,  probably  caused  by  tbe  breaking  of 
tbe  belt  on  tbe  machine  where  l^ee  was  at 
work,  and  Instantly  gave  the  bell  to  stop  the 
«nfflne.  About  half  a  minute  afterwards,  as 
he  testlfles,  he  found  Lee  In  an  unconscious 
condition,  with  his  head  and  left  hand  on  or 
In  the  pun^,  which  was  stiU  moTlng,  and 
his  right  hand  In  the  hoi^r.  There  was  a 
■light  cut  on  the  left  side  of  his  head.  There 
was  blood  on  his  face,  and  his  left  hand  was 
bruised,  twisted,  and  bleeding.  He  never  re- 
covered conscIousnessB,  and  died  tbe  same 
day  at  tbe  Rhode  Island  Hospital.  Tbe  belt 
which  ran  the  machine  where  he  was  work- 
ing was  found  to  be  broken,  and  was  lying 
on  the  floor  In  the  room  below.  It  was  a  six- 
inch  double  belt,  made  of  rawhide,  and  fas- 
tened together  with  copper  rivets,  and  these 
were  found  to  have  been  pulled  out.  and  the 
break  In  the  belt  was  at  this  place.  As  we 
understand  the  testimony,  although  It  Is  not 
Teiy  explicit  upon  this  point,  the  belt  came 
up  through  the  floor,  and  passed  over  the 
pulley,  which  Is  near  the  hopper,  and  then 
back  again  through  the  floor,  so  that  only  a 
Twy  small  section  of  the  b^t  would  be  above 
the  surface  of  the  floor  where  the  deceased 
was  working.  The  testimony  shows  that 
occasionally  the  grinder  gets  clogged  or 
chf^ced,  caushig  It  to  stop,  and  that  In  such 
case  tbe  persra  who  Is  tending  It  puts  his 
band  into  the  hopper  down  to  the  point 
where  Qie  feed  goes  through,  removes  the 
obstruction,  and  thereby  causes  the  grinder 
to  start  iq>  again.  The  r^nlar  orders  were 
never  to  start  the  grinders  running  until  the 
full  speed  was  on.  The  deceased  was  28 
years  of  age.  No  one  witnessed  the  accident, 
or  undertakes  to  t^  how  it  happened,  and 
no  proof  was  offered  as  to  the  extent  of  his 
injoriea,  or  as  to  the  cause  of  bis  death,  ex- 
cept as  aforesaid.  It  was  agreed,  however, 
by  couns^  at  the  commencement  of  the  trial, 
that  the  Injuries  received  at  this  time  wen 
tbe  cause  of  his  death. 

At  the  close  of  the  plaintiff's  testimony,  tbe 
court,  on  motioo  of  the  defendants'  attorney, 
ipranted  a  nonsuit  on  the  ground  of  lack  of 
proof  as  to  the  cause  of  the  Injury  and  death 
4>t  deceased,  and  also  for  lack  of  proof  of  due 
care  on  the  part  of  deceased.  The  plaintiff 
excepted  to  the  ruling,  and  now  moves  for  a 
new  trial  on  the  ground  that  the  ruling  was 
erroneous.  He  craitends  that  the  testimony 
offered  entitled  him  to  go  to  the  Jury,  In  that 
it  shows  negllgrace  on  the  part  of  defend- 
ants, as  alleged  In  his  declaration,  in  not  pro- 
Tiding  a  prtqwr  safeguard  for  the  belt  In 
question,  as  required  by  Oen.  Laws  B.  I.  c. 
68,  {  6,  and  also  that  the  testimony  shows 
the  exercise  of  due  care  on  the  part  of  Lee. 
His  first  claim  is,  in  short,  that  tbe  evidence 
shows  that  Lee  was  engaged  In  cleaning  tbe 
hopper  when  the  power  belt,  which  operated 
tbe  machine,  broke  and  struck  him  on  the 
left  side  of  his  head  and  body,  so  that  be 


was  hurled  vloloiay  against  a  portion  of  the 
machinery,  and  that  his  left  hand  was  drawi. 
into  the  pulley  over  which  said  belt  was  mu- 
hlng. 

His  second  claim  is  that  the  testimony 
shows  that,  at  the  time  oi  the  accident,  Jjee 
was  engaged  In  clearing  the  machine,  and 
that  his  exclusive  attrition  was  oigaged 
therein,  and  that  while  so  engaged  he  was 
**8tmck  or  caughtf  by  the  belt  which  ran  the 
machine,  and  hurled  violently  against  the 
machine,  and  fatally  injured;  and  also  that 
the  testimony  shows  the  exercise  of  due  csre 
on  his  part  at  the  time  of  the  injury:  and, 
further,  that  the  belt  and  shafting  were 
wholly  unguarded,  and  that  by  this  reasm 
Lee  was  "caught  or  struck"  by  the  belt 

We  fall  to  see  that  either  of  the  theories 
advanced  as  to  the  manner  In  which  the  In- 
juries were  received  Is  sustained  by  the  evi- 
dence, niey  rest  npon  conjecture,  and  not 
upon  testimony.  Take  the  first  the<»7,  name- 
ly, that  while  operating  the  machine  he  was 
struck  by  the  broken  belt,  and  hurled  vio- 
lently against  some  portion  of  the  machinery; 
what  basis  Is  there  for  It?  Mainly  this:  The 
belt  was  found  to  be  brokai,  and  he  was 
probably  near  to  it  when  It  parted,  and 
there  were  marks  upon  his  person  showing 
that  In  some  way  he  had  been  injured.  But 
the  belt  came  through  the  floor  from  below, 
and  passing  over  the  pulley,  which  was  from 
12  to  20  Inches  above  the  floor,  returned,  as 
aforesaid,  so  that  the  natural  inference 
would  seem  to  be  that  wh«i  It  broke  it  would 
Immediately  fall  to  the  nxHn  below,  wh«e 
It  was  In  fact  fonnd  Just  after  the  accldenu 
If  he  was  caught  and  hurled  violently 
agafbst  the  machinery,  how  did  It  happen 
that  when  found  be  was  about  In  his  usual 
place,  with  his  right  hand  in  the  hopper? 
But,  even  assuming  that  he  was  struck  by 
the  belt,  as  claimed,  where  was  he  and  what 
was  he  doing  at  the  time?  Was  the  belt  out 
of  order,  and  was  be  attempting  to  lnt«fere 
witb  It  In  any  way?  Did  he  start  the  grinder 
In  operation  before  the  full  speed  was  on, 
and  thereby  bring  an  unusual  strain  ux>on  the 
belt,  and  thus  cause  It  to  break?  IMd  he  ac> 
ddentally  fall  against  the  pulley  when  the 
belt  broke?  These  and  many  other  questions 
which  might  be  asked  show  that  the  accident 
did  not  necessarily  happen  In  rfther  of  the 
ways  relied  on  by  the  plaintiff,  and  also  that 
It  Is  quite  Impossible  to  tell  with  any  con- 
siderable degree  of  certainty  how  It  did  hap- 
pen. If  we  take  the  plaintiff's  second  theory, 
namely,  that  while  clearing  the  machine  Lee 
was  "struck  or  caught"  by  the  belt,  and 
hurled  violently  against  the  machine  and  fa- 
tally injured,  It  is  at  once  apparent  that  this, 
too,  is  merely  a  conjecture  or  guess.  In- 
deed, counsel  practically  admits  that  this  Is 
so  when  he  argues  that  deceased  was  eltiier 
"struck  or  caught"  by  the  belt  But  can  It  be 
properly  contended  that,  even  if  it  appears 
that  he  was  either  struck  or  caught  by  the  belt, 
and  thereby  received  Injuries  which  resulted 
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iB  bis  death,  the  defendants  can  be  held  n- 
VPMSlble  tbwefor?  We  think  not  It  must 
•Iw  be  made  to  aivpear  that  they  failed  to 
diicharge  aome  duty  which  th^  owed  to 
the  deceased,  and  this  la  not  ^own  In  the 
testimony*  It  Is  tnie  fliat  tb»  irtalntfff  al- 
leges In  his  de<daratlon  that  the  belt  and 
shafting  were  not  properly  guarded,  'as  n- 
quired  by  statute,  but  the  only  evidence  of- 
fned  In  support  of  this  allegatUm  was  by 
the  witness  Luke  Qulgl^,  who  said.  In  an- 
nrar  to  the  qneBt]<m,  "Waa  there  any  proteo> 
tlon  to  that  beltr  "Same  as  there  Is  to- 
di^.'*  Bnt  what  ttiat  was  does  not  appear. 
But  evm  assuming;  for  the  purposes  of  the 
«Cgnmen^  that  the  belt  and  shafting  wers 
not  properly  guarded,  and  that  the  defend- 
ants failed  In  diBchaivIng  tfatir  duty  to  Lee 
In  this  regard.  It  does  not  lyipear  that  the  ao- 
efdent  happ^ied  on  this  account,  or  that  It 
would  not  have  happened  If  the  belt  had  been 
properly  guarded;  tor,  as  already  indicated,  It 
does  not  appear  how  It  happened.  Conceding, 
then,  as  dalmed  by  plalntUTs  cotmseL  that, 
mider  the  law  as  laM  down  by  this  court  In 
lodge  ▼.  Us^ttng  Co.,  21  R.  L  ISl.  42  Aa 
607,  the  plaintiff  wu  entitled  to  a  presump- 
tioD,  under  the  proof,  that  deceased  was  In 
flift  exerdse  of  due  care  at  tin  thne  be  was 
Injured,  still,  aa  It  does  not  i^pear  that  de- 
fendants had^  not  discharged  their  dotr  to- 
wards him,  the  case  was  not  made  out  Fe> 
tltlon  for  new  trial  denied,  and  caae  remitted 
fer  judgment 


CM  N.  H.  5M) 

SIGKEB  T.  HALL  et  id. 
(Bnpreme  Oourt  of  New  HampiUie.  StnCSurd. 
July  2S,  1809.) 

tfPBUt  —  SSTIBW  — FINDINGS  — BANKS  AND 
BANKINO-DIRBCTORS— UABILITIBS 
— DSFAULTINQ  CA8HIBR. 

1.  Whoe  the  ndstmee  of  necHgenee  Is  a 
quHtlon  of  fiet)  the  correctDew  of  a  finding 
uereon  will  not  be  reviewed,  except  to  deter- 
mine If  there  ia  evidence  on  which  a  reasonable 
man  mlKiit  reach  the  conclnslon  arrived  at. 

2,  B^ence  that  a  bank's  directors,  throoah 
their  committee,  examined  It  twice  a  rear,  in 
the  way  In  which  saeb  banks  are  nsaally  exam* 
Ined,  in  addition  to  the  examinations  bj  the 
bank  examiner,  witbont  dlacoverios  the  cashier's 
defalcations,  ntendl&g  over  10  rears,  daring  ail 
of  whidi  time  he  had  on  nceilent  repntation  for 
honestr,  was  suffident  to  snitatn  a  findins  that 
ther  exercised  dae  care  in  the  management  of 
tiic  bank,  though  they  knew  he  lost  $4,000  In 
stock  qpaculations  fonr  yean  before  they  dect- 
adUm. 

Exertions  from  Strafford  conn^. 

BUI  In  equity  by  Marilla  M.  Bicker,  a 
stockholder  of  the  Dover  National  Bank, 
against  J.  G.  Hall  and  others,  to  hold  the 
defradants,  who  were  directors  of  the  bank, 
personally  liable  for  a  loss  occasioned  by  the 
defalcation  of  the  cashier.  Facts  found  by 
the  court:  The  Dover  National  Bank  did 
bailees  In  Dover  until  January  11,  1886, 
when  It  suspended  by  reason  of  the  defalca- 
tion of  the  cashier.  Prior  to  1880,  and  until 
February  23, 1885,  one  Hale  was  cashier  and 


at  the  same  time  treasurer  of  the  Dover 
Flve^^t  Savlniff  Bank.  Curing  this  pe- 
riod he  employed  one  Abbott  as  bis  clerk 
and  bookkeeper  In  both  banks,  paying  him 
about  11,200  a  year.  From  FsbnUtry,  1885, 
until  the  fstlure  <a  the  bank,  Abbott  waa 
cashier  of  the  natlmul  and  treasurer  ot  the 
savlngi  bank;  recehring  from  both  about 
$%700  a  year,  and  paying  two  cleAa  frmn 
the  amount  he  recelTed.  During  a  porthm 
of  tUs  time  he  was  treaanrer  of  the  dty  and 
of  Tarlous  orgaalsattoiu.  nie  defendants, 
or  the  persons  whose  estates  thegr  represent 
were  directws  of  the  natttmal  bank  durli^ 
a  part  of  the  time  Abbott  was  employed 
there;  None  of  them  were  expwt  bookke^ 
ers.  The  business  of  both  banks  was  con- 
ducted In  the  aame  banking  rocous,  and  over 
the  aame  counter,  but  each  had  a  separate 
safe  In  which  to  keep  Its  bo(As  and  aecnxl- 
ttes.  In  1808  the  sarlngs  bank  was  exam- 
ined by  the  bank  cmnmlaaloneca,  and  the  d» 
posits  were  reduced  2B  per  cent  by  order  ot 
court  on  account  of  losses.  At  the  tlma-(tf 
the  failure  of  the  national,  the  savings  bank 
went  Into  the  hands  of  an  assignee.  There 
waa  a  shortage  In  the  national  bank,  at  the 
time  It  dosed,  of  f 108.000^  caused  by  Abbott's 
defalcation.  This  deftUcation  b^m  b^ore 
he  was  cashier,  but  It  waa  Impossible  to  de- 
termine how  much  It  waa  at  any  other  tira& 
It  was  concealed  at  times  by  false  entries 
m^e  by  Abbott  In  the  books  of  the  national 
bank  of  the  amounts  of  tiie  d^HMlts  made 
with  It  by  the  savings  bank  and  the  <dty, 
and  of  the  national  bank*8  deposit  with  a 
bank  In  BostWL  H«  at  times  Increased  ths 
note  account  by  false  entries  of  discounts, 
and  aftOTrards  reduced  the  account  to  Its 
proper  amount  by  false  entries  of  notes 
paid.  The  notes  discounted  by  the  directors 
were  numbn^  and  were  rtferred  to  on  the 
books  by  their  numbers.  The  fSIse  entries 
oi  notes  discounted  and  paid  had  no  number, 
and  appeared  tmly  on  the  dally  balance  book, 
on  which  no  names  appeared.  The  directors 
In  all  their  dealings  referred  to  the  notes 
by  name,  and  not  by  number.  At  tite  close 
of  the  several  years  1889  to  1808,  Abbott's 
deposit  as  dty  treasurer  with  the  national 
bank  was  less  than  the  balance  doe  the  dtr, 
according  to  his  account  as  dty  treaanrer, 
by  sums  varying-  from  $5,000  to  84O,00a  It 
did  not  appear  that  any  of  the  directors  wen 
city  officials  at  these  times,  or  knew  of  these 
discrepancies.  In  1881  two  ot  the  directors, 
Benn  and  Wyatt  with  Abbott  Hale,  and 
others,  borrowed  from  the  national  bank 
$11,000  up<m  their  notes,  which  were  dis- 
counted by  the  directors  in  the  nsnal  way. 
The  proceeds  -were  credited  to  Benn,  and 
with  them  the  signers  speculated  In  stocks, 
and  lost  heavily.  Iliese  notes  remained  In 
the  bank  for  some  years,  and  were  gradually 
paid.  At  the  same  time  Abbott  borrowed 
$2,500  from  the  savings  bank,  upon  a  mort- 
gage of  his  house,  and  shortly  afterwards 
he,  with  Benn  and  others,  borrowed  $8,000 


Digitized  by  Google 


N.H.) 


667 


from  llie  same  tMuk,  for  tbe  same  purpose, 
ap<»i  good  notes,  wblcb  bare  been  paid.  A.t 
tbe  time  Abbott  borrowed  the  ¥2.600.  the 
books  of  the  national  banlt  showed  that  the 
■aviiigs  bank  had  oTerdrawn  Its  account 
Abbott's  share  of  tbe  loss  on  these  specular 
ttoiia  was  about  94,000.  It  did  not  appear 
that  any  of  the  directors  knew  of  these  spec- 
ulations, except  ^teaUey  and  those  engaged 
therein.  While  Abbott  was  cashier,  he  built 
a  house  costing  from  $15,000  to  ^,000;  but 
he  Informed  the  directors  that  his  wife  had 
inherited  $70,000,  and  that  th«  bouse  was 
built  with  her  money.  This  was  tbe  general 
understanding  In  tbe  community.  Neither 
Abbott  nor  bis  wife  made  deposits  with  the 
national  bank.  The  national  bank  was  ex- 
amined as  required  by  law  by  the  bank  ex- 
aminer, and  the  savings  bank  by  the  bank 
commissioners.  None  of  them  discovered 
anything  wrong  with  either  bank  until  tbe 
final  examination  of  the  national.  None  of 
them  criticised  the  methods  of  business  In 
the  bank^  or  called  the  attention  of  the  oSB.- 
cers  to  anything  wrong,  but  complimented 
th&a  upon  Abbott's  bookkeeping  and  busi- 
ness methods.  Neither  did  the  bank  clerks 
discover  or  suspect  anything  wrong  In  the 
accounts  of  either  bank.  Tbe  directors  met 
regnlariy  each  week,  and  i>erformed  their 
duties  in  regard  to  discounting  notes,  pur- 
chasing securities,  and  passing  upon  other 
matters  coming  before  the  board.  The  notes 
and  securities  which  the  bank  bad  at  the 
time  ot  its  failure  wore  fbnnd  Intact  and 
Included  no  mora  poM  pi^er  than  Is  usual 
In  a  similar  list  There  were  no  loans  to 
directm  In  excess  of  tiie  amount  allowed 
by  law,  and  none  which  were  not  paid.  The 
directors,  through  a  committee  from  tiielr 
number,  ezamhted  the  bank  twice  a  yeai; 
at  0te  same  time  TrbM  a  committee  from 
the  savings  bank  examined  that  Institution. 
Tbey  ctHddncted  their  examinations  In  the 
way  In  which  such  banks  are  usually  exam- 
ined. An  tbe  directors  who  are  charged 
with  negUgmee  Mrred  at  times  on  the  ex- 
amlnlns  committee.  At  many  of  the  timea 
when  these  examlnaticms  were  made,  there 
was  a  discrepancy  between  the  savings-bank 
balance,  as  shown  by  Its  oashbook.'  and  tbe 
hooka  ot  the  national  bank,  but  the  commit- 
tee never  dlacovwed  It  Abbott  returned 
the  usual  sworn  statemrat  to  the  comptrol- 
ler of  ^  currency,  cntlfled  by  three  direct* 
ors.  All'  the  directors  at  various  times  cer- 
tified to  these  Btatonents,  which  showed  the 
oondlttott  of  tibe  bank  as  It  appeared  on  the 
bo(^  but  not  the  actual  condition.  At 
•ome  of  the  times  when  these  statements 
were  made,  the  entries  on  the  books  were 
falsified  so  as  to  show  a  wrong  balance  due 
tbe  savings. bank,  but  the  dlrectoni  did  not 
discover  tiie  fact  Abbott's  reputation  for 
honesty  and  trutiifnlness  was  excellent  He 
was  a  skillful  bookkeeper  and  accountant 
All  the  Erectors  had  the  fuUest  confidence 
in  Urn.  Xome  at  them  concealed  or  knew  ctf 


tbe  defslcatimi,  or  suspected  Abbott  of 
wrongdoing,  or  that  there  was  anything 
wrong  wltb  the  bank,  until  after  Its  failure. 
Upon  these  facts  the  court  found  that  the 
directws  exercised  due  care  In  the  manage- 
ment, dlrectitm,  and  control  oi  the  bank.  To 
this  finding  the  plaintiff  excepted.  Excep- 
tions overruled. 

Hayes  &  Burr,  for  plaintiff.  John  S.  H. 
Prink,  John  Kivel,  William  F.  Nason,  Frank 
F.  Femald,  Hall  &  Hall,  and  Arthur  O.  Whit- 
temore,  for  defendants. 

PElASLiSE,  J.  The  question  of  the  exist- 
ence of  negllgmce  Is  one  of  fact  and  the 
correctness  of  a  finding  upon  such  a  quea- 
tion  will  not  be  reviewed  here,  ncept  so  far 
aa  to  determine  whether  thwe  was  any  ervl- 
dence  upon  which  a  reasonable  man  might 
reach  the  conclusion  arrived  at  Hardy  v. 
BaUroad  Co.,  68  N.  H.  623,  41  Ati.  178.  The 
trior  of  facta  having  found  that  the  charge 
of  negligence  was  not  proved,  the  only  ques- 
tion here  is  whether  tbe  evidence  was  so 
overwh^mlng  that  every  reasonable  man 
must  have  come  to  a  different  conclusion. 
The  decisions  In  other  JurlsdlctlcHui  attempt* 
Ing  to  establish  Inflexible  rules  whereby  it 
slisll  be  settled  that  the  existence  of  certain 
facts  establishes  a  charge  of  negligence^  as 
a  matter  of  law,  are  not  Mitltled  to  the 
weight  which  they  would  be  if  such  views 
of  the  law  prevailed  In  thiji  state.  Tbe  ques- 
tion of  negligence  b^ng  here  regarded  as 
one  of  fact  is  to  be  determined  In  the  light 
of  all  the  clrcnmstanoea  peculiar  to  the  par- 
ticular case.  A  certain  fact  set  in  the  midst 
of  (me  kind  of  surroundings,  may  have  a 
very  different  probative  effect  trom  what  It 
would  have  with  different  surroundings. 
Tbo  dalm  made  In  this  case  is  that  the  fact 
that  a  person  has  at  some  time— no  matter 
how  remote-indulged  in  speculatioa  to  any 
extent  great  or  smalt  i>  sufficient  to  make 
all  who  subsequently  employ  him  in  a  tmat 
capacity,  knowing  of  the  speculatbm,  llsble 
fur  his  defalcations  in'  the  employment 
However  great  the  care  taken  to  supervise 
his  conduct  and  howevw  many  and  convln- 
dng  the  surrounding  drcnmstaaees  tending 
to  show  the  reasonableness  of  the  employ- 
ment they  are  all  to  be  disregarded,  because 
this  brandh  of  the  law  ot  negligence  has 
been  dev^f^md  Into  a  fixed  formula.  No 
such  rule  as  this  baa  been  established  in  this 
state.  Not  is  the  rule  here  stated  iHoader 
than  it  must  be  If  the  plaintiff's  claim  Is  to 
be  sustained.  If  remoteness  of  time  may  be 
so  greet  aa  to  make  the  qnestUm  a  debata- 
ble one,  to  be  decided  as  a  fact  the  14  years 
that  elapsed  betweto  Abbott's  specnlations 
and  the  time  when  It  was  dlacovered  that 
he  was  an  embesJer,  and  during  which  he 
apparentiy  led  a  correct  life,  must  be  suffi- 
cient for  that  purpose.  If  the  amount  may 
be  a  material  fact  to  be  cimaidered,  the  evi- 
dence that  Abbott's  known  loases  were  only 
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aboQt  $4,000  would  seem  to  take  this  case 
out  of  the  operation  of  the  rule  by  which  It 
Is  sought  to  make  the  question  one  of  law. 
These  facta,  taken  la  connection  with  the 
others  r^twted.  show  that  the  question  In- 
TolTed  was  one  to  be  determined  at  the  trial 
term.   Bxceptlons  overruled. 

WAIJ^CB,  J.,  did  not  lit  The  othen 

concurred. 

(n  N.  H.  597) 

UDAYITT  T.  MUDGB  BHOB  00. 
(But^ane  Ocnirt  of  New  Hampshire.  Btraffrad. 

July  28, 1899.) 
NB0U0BNCB-INJURIB8  TO  TRB8PAB8SR. 
Where  plalntifC,  while  on  bnsineBs  In  de- 
fendant's factor?,  was  accIdeDtal^  locked  In  the 
attic,  80  that  he  could  not  go  dowo  the  stairway, 
and  he  reqaested  one  of  defendant's  workmen  to 
take  him  down  in  the  elevator,  knowing  that  de- 
fendant did  not  nse  the  elevator,  bat  not  know- 
ing that  it  was  ont  of  order,  he  was  a  tres- 
pasMr  in  using  it,  and  not  entitled  to  damagM 
zor  Injuries  received  by  its  fall. 

Bxceptlons  from  Strafford  county. 

Action  by  John  8.  LeaTltt  against  the 
Mudge  Shoe  Company.  Prom  an  ord^  of  non- 
suit, plalntur  excepts.  Exceptions  overruled. 

Case  to  recover  for  Injuries  »8ultlng  from 
ttae  fall  of  an  elentor  In  the  defendant's  fac- 
tory. The  nesUgence  complained  of  was 
leaving  the  elevator  unlocked,  and  without  a 
suitable  attendant,  wben  it  was  out  of  repair. 
On  March  17,  1898,  the  plaintiff,  who  was  an 
employe  of  the  McKay  Metallic  Fasteidng 
Assodatloii.  went  to  the  defendant's  factory 
to  repair  madUnery  leased  to  the  defendant 
by  bis  employers.  While  there  he  went  into 
the  attic  to  get  parts  of  an  old  machine, 
which  he  needed  about  his  work.  He  foimd 
there,  itimllarly  employed,  an  employ^  of  an- 
other concern  leasing  macblnery  to  the  defend- 
ant Wben  this  man  left  the  attic  he  locked 
the  door.  The  i>lalntlfl  (onnd  It  lo^ed  when 
he  was  ready  to  go  down,  and  asked  tme  of 
tiw  defendant's  workmen,  named  Bvans,  who 
was  on  the  floor  below,  to  get  the  key.  Bv- 
ans fXHild  not  find  It  and  the  plaintiff  asked 
him  to  emae  np  with  the  elevator.  Bvans 
brought  the  elevator  to  the  attic  floor,  and 
the  plataitUt  got  upon  It  Then  Bvans  pulled 
ttie  shipper  the  wrong  way,  and  the  elevator 
started  upward.  When  tt  had  gone  about  two 
feet  the  cage  struck  a  projecting  timber, 
broke  some  of  its  machinery,  and  dropped  to 
the  basement  When  the  ^vator  was  In 
working  order  tt  could  not  be  made  to  ascend 
above  the  attic  floor.  It  bad  been  out  ot  re- 
pair for  some  time,  and  the  dtfendant  had 
directed  the  man  In  charge  to  kec^  It  locked 
when  It  was  not  hi  use.  The  plaintiff  knew 
that  DO  one  was  allowed  to  ride  on  the  elevap 
tor,  but  he  did  not  know  that  It  was  out  of 
npedt.  There  was  no  evidence  that  Bvans* 
work  was  In  any  way  connected  with  the  ele- 
vator, or  tiiat  he  was  ever  on  It  before.  At 
the  dose  of  the  evld«ice,  a  nonsuit  was  order- 
ed,  subject  to  the  plalntUTs  exception. 


John  Elvel,  George  B.  Cochrane,  and  George 
T.  Hughes  for  plaintiff.  Felker  &  GunnlacMi 
and  Bdgeriy  Ac  Mathews,  tor  defendant 

YOTTNG,  J.  The  plaintiff  was  a  trespasser 
In  hla  use  of  tiie  defendant's  elevator;  tot, 
although  he  came  upon  Its  premises  by  Its 
Implied  Invitation,  be  understood  that  It  did 
not  extend  to  the  nse  of  its  elevator.  A  tres- 
passer can  only  recover  for  Injuries  wantonly 
Inflicted,  and  for  those  whi<A  fbe  owners  could 
have  prevented  by  the  exercise  of  due  care, 
wben  they  either  knew,  or  should  have  known, 
ot  his  danger.  There  was  no  evidence  that 
the  defendant  willfully  caused  the  plalntlfTs 
hijnrles,  or  that  It  either  knew,  or  ought  to 
bave  knovm,  of  bis  danger  In  time  to  prevent 
the  accident;  and  the  law  did  not  Impose  up- 
on It  the  duty  of  keeping  Its  elevator  locked, 
or  of  having  a  competent  man  In  charge  of 
It  to  prevent  trespassers  from  using  It  fin- 
their  own  convenience.  Frost  v.  Ballroad,  64 
N.  H.  220.  9  AU.  790;  Daniels  v.  Railroad 
Co.,  164  Mass.  849,  28  N.  B.  283,  13  L.  a  A. 
248;  Walsh  v.  Railroad  Co.,  146  N.  Y.  301,  89 
N.  E.  1068,  27  L.  R.  A.  724.  Bzceptions  ovei^ 
ruled. 

PARSONS,  J.,  did  not  alt  The  others  con- 
curred. 

(68  N.  H.  Ea> 
SAUNGER  et  al.  v.  SALINGBR. 
(Supreme  Court  of  New  Hampabhre.  BtrafEofA. 
July  28,  1899.) 
GOOD  WUJ^— BREACH  OF  CONTRAOT-DAK- 
AOBS— BVIDENGB. 

1.  Where  a  defeodant  sold  out  bis  bndness  to 
plaintiff,  and  agreed  not  to  engage  therein,  la 
the  same  place,  for  Ave  years,  and  before  the  ex- 
piration of  anch  time  defendant  went  Into  nnch 
business,  In  violation  of  his  agreement  and  in 
bitter  compeUtioQ  to  plaiDtiff.  such  act  being  a 
willful  and  maliciona  tnreach  of  his  contract 
^intiffs  were  entitled  to  recover  proGts  lost 
dorlng  the  term,  shown,  by  a  balance  of  prober 
blllty,  to  have  resulted  from  defeodanf  s  wrong- 
ful act,  and  for  any  loss  to  the  value  of  the  good 
wUl  of  the  bn^ness  at  the  end  ot  the  stipulated 
period. 

2.  PlalntUh  were  not  entitled  to  recover  for 
loss  of  profits  after  the  expiration  of  such  pe- 
riod, qint^  such  loss  could  not  be  said  to  be 
within  the  contemplation  of  the  parties. 

3.  Where  plaiotiffa  sued  for  loss  of  profits  be- 
cause defendaut,  from  whom  plaintiffs  purchased 
a  business,  engaged  in  the  same  business,  in  com- 
petition with  plaintiffa  in  violation  of  his  agree- 
ment cot  to  engage  therein  for  a  iieriod  of  five 
years  after  the  sale,  thoogh  plaintiGFs '  were  not 
entitled  to  recover  for  loaa  of  profits  after  the  ex- 
piration of  such  period,  evidence  of  such  los» 
was  admissible  to  show  the  reduced  value  of  the 
good  will  of  the  basibess  at  the  end  thoeot  tor 
whidi  they  were  entitled  to  recover. 

Action  by  Rudolph  Salinger  and  another 
against  IsIdCK*  Salinger.  Jud^ent  was  en- 
tered against  defendant  by  default,  and  dam- 
ages assessed  by  a  commissioner.  Motion  to 
set  aside  the  award  denied,  and  case  dtochai^ 
ged. 

Assumpsit  to  recover  for  breach  of  a  con- 
tract In  writing,  not  to  engage  In  the  dry- 
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goods  boBlneis  In  Rochester  tor  the  term  of 
five  years  from  April  1, 1880.  Facts  found  by 
the  court:  September  10.  1882,  the  defend- 
ant went  Into  the  dry-goods  business  In  Rodi- 
ester  in  violation  of  his  agreement;  Immedi- 
ately engaging  In  a  bitter  competition  with 
the  plaintiffs,  cutting  prices,  and  adTertlslng 
his  opposltlw  to  them  very  extauively,  and 
has  ever  since  continued  so  to  do.  The  writ 
is  dated  Angust  8,  1887.  Tbe  defendant  was 
de&nlted,  and  the  case  sent  to  a  commission- 
er for  tbe  assessment  of  damages,  whose  re- 
port was  filed  September  8,  188a  At  the 
September  term.  18^  the  report  was  recom- 
mitted, with  InstractlonB  "to  report  what.  If 
any,  damages  were  assessed  on  points  to 
which  the  defendant  took  exceptions,  and 
claimed  was  not  a  legal  bhsis  of  damages,  and 
report  fully  the  facts  on  those  points."  The 
commissioner  reported  as  tidlowB:  "The  de- 
fendant having  no  right  to  go  Into  business 
untU  AprU  1,  188S,  the  plaintiffs  dalmed  that 
then.  If  defendant  rranalned  out  of  business 
untJl  that  date,  their  business  would  have 
been  more  firmly  established  and  better 
known,  60  that  they  could  have  better  met 
the  defoidanf 8  competition  than  they  were 
and  could  do  when  he  went  into  buainess  on 
September  10,  1862,  and  thereby  they  sufler- 
«d  damages  after  AprU  1,  188&,  and  down  to 
tbe  date  of  tbe  writ;  and,  upon  the  evidence 
and  drcumstances  appearing  in  the  case,  ref- 
eree found  the  plaintiffs'  <^m  to  be. correct, 
against  the  objection  of  the  defendant  In  ar- 
guments; and  tbe  referee,  in  computing  the 
dunages.  assessed  them  in  accordance  with 
frialntlffs*  claim,  but  nothing  was  allowed  for 
damages  since  the  date  of  the  writ"  At  tbe 
February  t^m,  1885,  the  defendant  requested 
■that  the  commissioner  "be  directed  to  report 
the  evidence  and  circumstances  upon  wbldi 
be  based  his  award  In  this  behalf."  There 
being  no  claim  of  any  special  ground  for  dam- 
ages after  April  1,  1885,  appearing  upon  tbe 
evidence  and  drcnmstances  not  disclosed  by 
the  report,  the  motion  was  denied,  subject  to 
ercepUon.  The  defendant  then  moved  to  set 
aside  the  award  for  emx  ot  law  In  tbe  as- 
■cwmcnt 

Worcester,  Gafney  ft  Snow  and  John  Kivel, 
for  lAtlntifb.  FellEer  ft  Ounnlson  and  John 
8.  H.  Frlnk,  for  defendant 

WALLACE,  3.  Under  ^  tbe  contract  tbe 
plaintifta  were  entitled  to  two  things:  (1)  To 
bare  the  profits  upon  such  sales  as  they  could 
make  during  tbe  term  of  the  contract,  without 
meeting  competition  by  the  defendant;  (2) 
to  the  value  of  such  business  as  should  thus 
bare  been  established  at  the  termination  of 
Oie  contract  If  they  have  been  deprived  of 
any  part  of  either  right  by  the  defendant's 
violation  of  his  agreement,  they  are  to  be  ful- 
ly compensated  th^efor.  The  facts  show  a 
willful  and  mallcIooB  breach  of  contract,  and 
the  case  la  one  where  "the  law  will  not  nicely 
attonpt  ta  Umlt  the  amount  of  reparattou, 


but  will  extend  the  Une  of  relief  so  as  to  em- 
brace all  the  consequences  of  tbe  wrongdoer's 
act,  although  quite  remote  from  the  original 
transaction."  Dow  t.  Electric  Co.  (M.  H.) 
41  Atl.  288.  During  the  term  the  contract, 
each  day  of  the  defendant's  competition  con- 
stituted a  continuing  wrong  done  to  tbe  plain- 
tiffs. Their  rights  were  constantly  violated, 
and  in  such  a  way  that  the  ensuing  loss  of 
profits  must  have  been  contemplated  by  the 
parties.  The  i^lntlffs  are  ^  be  compensated 
for  all  SDch  damages,  if  they  are  capable  of 
computation.  Hurd  v.  Dunsmore,  63  N.  H. 
171,  173,  and  cases  cited;  Crawford  v.  Par- 
sons, 63  N.  H.  438.  444.  That  It  cannot  be 
demonstrated  to  a  mathematical  certainty 
what  profits  have  or  have  not  come  from  a 
certain  source  of  business  Is  no  objection  to 
their  recovery.  In  cases  for  personal  injuries, 
the  loss  of  earning  capacity,  both  past  and 
prospective.  Is  considered  as  an  element  of 
damage.  The  proof  of  such  loss  should  be  as 
certain  as  that  of  loss  of  profits  in  business; 
yet  when  there  Is  evidence  that  the  capacity 
is  lessened,  and  that  the  accident  was  the 
probable  cause  thereof,  the  iQjured  party  la 
given  compensation  therefor.  So.  In  this 
case,  BO  far  as  it  was  proved  that  the  loss  of 
profits  during  the  term  of  the  contract  was 
caused  by  the  defendants  Illegal  competition, 
the  plaintiffs  were  to  recover.  The  fact  that 
the  finding  rested  up<Hi  probability  only,  or 
vras  made  by  drawing  inferences  from  circum- 
stantial evidence,  would  not  render  It  im- 
proper. If  upon  the  evidence  as  a  whole 
there  was  tbe  slightest  balance  of  probability 
In  favor  of  the  plaintiffs.  It  would  be  as  er- 
roneous to  find  against  them  as  It  would  if 
their  claim  had  been  demonstrated  to  be  true. 
The  agreement  contemplated,  not  only  that 
the  plaintiffs  should  reap  the  profits  of  the 
business  during  the  term,  but  also  that  at  tbe 
ead  of  the  term  they  would  own  the  good  will 
of  such  business.  They  had  a  tight  to  this, 
as  well  as  the  profits  In  the  meantime.  Its 
loss  was  plainly  the  result  of  the  defendant's 
vmingdoing,  for  which  he  must  answer  In 
damage.  If  during  the  term  the  plaintiffs* 
profits  were  reduced  a  certain  amount  by  the 
defendant's  unlawful  competition,  they  should 
receive  that  sum  for  such  loss.  And  if,  in 
addition  to  that,  the  good  will  of  the  business 
at  the  end  of  -the  term  was  worth  a  certain 
amount  less  than  it  would  have  been  but  for 
the  defendant's  illegal  act,  there  Is  nothing  in 
reason  or  law  to  prevent  the  plalntifts'  recor- 
erlng  this  sum.  also.  In  no  other  way  can 
the  wrong  done  be  repaired. 

The  damages  are  not  remote  or  consequen- 
tial, either  In  the  sense  that  they  are  not  the 
immediate  and  direct  result  of  tbe  wrongful 
act  complatoed  of,  or  that  they  would  not 
have  reasonably  been  anticipated  by  the  par- 
ties, Crawford  r.  Pars<xi8,  supra.  The 
rights  infringed  were  all  intangible,  but  they 
were  not  ttie  less  entitled  to  protectlcm.  Ihe 
invasion  of  the  plaintiffs'  property  was  as  real 
as  though  the  defendant  had  taken  visible 
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chattels,  or  tnmed  bis  cattle  to  feed  In  the 
plaintiffs'  pasture.  The  resulting  damages  are 
as  direct  and  immediate  as  would  be  the  loss 
of  the  stolen  goods  or  fha  wrongfolly  eaten 
grass. 

But  the  loss  of  profits  after  the  terndnatlon 
of  the  contract  cannot  he  allowed  as  an  ele- 
ment of  damages  In  this  case.  It  cannot  be 
said  that  when  the  contract  was  made  the 
parties  had  in  mipd  that  the  plaintiffs  would 
continue  in  bDSlness  Indefinitely.  Their  con- 
tract did  not  Involve  rights  that  might  exist 
after  its  termination,  and  so  a  breach  of  It 
cannot  be  said  to  infringe  such  rights.  Bo 
far  as  the  reasonable  anticipation  of  such 
profits  was  an  element  In  the  valne  of  the 
business  at  the  termination  of  the  contract, 
It  should  be  considered.  Evidence  of  the  loss 
of  such  profits  which  had  occurred  before  the 
trial,  and  as  a  result  of  the  defencUnt's  illegal 
acta,  was  competent  npon  the  question  of  the 
reduced  value  of  the  business  (good  will) 
when  the  contract  expired.  If  there  was  such 
evidence,  It  helped  to  make  certain  that  which 
must  have  been  less  certain  if  the  case  had 
been  tried  at  an  earlier  date.  From  the  lan- 
guage of  the  report.  It  seems  probable  that 
this  Is  the  only  sense  In  which  the  commis- 
sioner considered  the  matter  of  subsequent 
loss  of  profits;  but,  as  there  Is  some  doubt 
Upon  that  point,  if  either  party  desires,  tbe 
case  may  be  recommitted  for  an  assessment 
In  accordance  with  the  Tiewi  hen  exjnessed. 
Case  discharged. 

PARSONIC  did  not  rit  Theotbeneon- 
nrred. 


(69  N.  H.  BH) 

ROBBnSTB  V.  NORGR093  et  al. 
(Bopreme  Oourt  of  New  Hampshire.  Orafton. 
March  17,  1809.) 

ASSIONHENT  FOR  BBNEFTT  OF  CREDITORS— 
ACCBPTANCD  BY  CREDITORS— TRANSFER  OF 
PROPERTY  IN  FOREIGN  STATE  —  ATTACH- 
MENT—NOTICE  TO  TRUSTEE. 

.  1.  Where  no  creditor  Is  to  he  a  party  to  an 
asslgnnient  for  tbe  benefit  of  creditors  who 
falls,  within  a  CM^in  time,  to  assent  either 
by  siKnlng  the  assignment  or  other  writing  ex- 
pressing assent,  an  oral  assent  within  the 
time,  accompanied  an  agreemmt  to  a^ent 
In  wnting ,  famishes  sufBdent  conrideration  to 
make  the  assignment  valid. 

2.  A  common-law  assignment  for  the  benefit 
of  creditors,  made  iu  good  faith,  and  for  a 
suflldent  consideration,  thongh  executed  in  an- 
other state,  passes  title  to  the  asrignor's  prop- 
erty in  New  Hampshire,  and,  no  frana  be- 
ing shown,  Is  a  bar  to  a  recovery  by  a  resi- 
dent creditor  in  a  subsequent  attachment  of 
snch  property. 

8.  A  common-law  asdgnment  for  the  benefit 
of  creditors,  executed  In  another  state,  Is  valid 
aarainst  a  subseqnent  attachment  In  New 
Hampshire,  thon|^  the  trustee  has  no  notice  of 
the  assignment. 

Action  by  Frank  L.  Roberts  against  Sor- 
cross,  Mellen  &  Co.,  Insolvents,  and  Cogswell 
and  Oliver,  trustees,  and  othm,  to  subject 
funds  In  the  hands  ot  snch  trustees  to  the 
payment  of  plaintlff'B  claim.  Judgment  for 
defendants.  Tmatees  discharged. 


May  12, 1897,  the  defendants  Norcrosa,  M^- 
len  &  Co..  who  are  residents  of  Massachu- 
setts, made  an  assignment  ot  their  property 
tor  tbe  benefit  of  their  creditors  to  the  claim- 
ant In  tlUs  suit.  The  assignment  provided 
that  "no  creditor  shall  be  deemed  a  party 
to  this  agreement,  or  entitled  to  the  benefits 
of  its  provisions,  who  falls  to  assent  In  writ- 
ing •  within  nlnel7  days,  •  •  • 
but  such  aasent  may  be  expressed  either  by 
signing  these  presents  or  by  signing  other 
writing  expressing  aasent"  Tlie  assignees 
took  possession  of  the  property  the  same  day, 
and  most  of  the  creditors  at  once  assented  to 
the  assignment  orally,  and  agreed  to  assent 
in  writing,  but  did  not  do  so  until  after  tbe 
writ  was  served  upon  the  trustees.  The 
plaintiff,  a  resident'  of  Maine,  brought  this 
action  May  15,  1897,  and  attadied  the  funds 
of  the  defendants  in  the  hands  of  parties  in 
this  state.  Tbe  assignment  was  vBUd  under 
tiie  ctnnmon  law  ot  Massachusetts. 

George  F.  Morris,  for  plalnflfl.  Geocsv  H. 
Bingham,  for  claimants. 

PEASSJEiZ,  J.  *rrhla  Is  an  equitable  pro- 
ceeding. In  the  absence  of  fraud,  a  tms- 
tee  can  be  charged  only  for  what,  at  the 
time  of  service  or  afterwards,  Is  equitably 
due  to  the  defendant"  Carter  v.  Paper  Oo., 
65  N.  H.  17,  19,  17  AtL  978;  Tucker  v. 
Chick,  e7  N.  H.  77,  79,  87  Ati,  9T2;  Forist  v. 
Bellows,  69  N.  H.  229,  281,  232.  **FOietKn 
attachment  cannot  change  the  nature  of  tbe 
contract  betwera  the  tmstee  and  the  defoid- 
ant"  National  Revere  ftuik  v.  Bay  State 
Shoe-Fastening  Co.,  67  N.  H.  371.  874.  40 
Atl.  205.  The  oral  assents,  accompanied  by 
agreements  to  assent  in  writing,  furnished  a 
Bufficient  consideration  to  mske  tho  trust 
agreement  binding.  Whe^er  v.  Bmrnmi,  44 
N.  H.  182,  187;  Bank  v.  Davts,  Id.  648.  S60; 
Harland  v.  Blnks.  15  Adol.  A  B.  CN.  S.)  71S, 
718.  When  the  eredltras  have  expressed 
their  assent  and  their  willingness  to  do  what- 
ever Is  necessary  on  their  part  to  execute 
the  trust  agreement.  It  becomes  Irrevocable. 
They  are  presumed  to  have  thereafter  con- 
fided In  the  assignment,  and  to  have  relied 
upon  this  source  of  payment;  otherwise^ 
they  would  have  attempted  to  secure  their 
demands  In  some  other  way.  Ward  v.  Lewis, 
4  Pick.  518,  1^1.  522.  Here  was  a  bona  fide 
transfer  for  the  benefit  of  creditors.  Tbe 
agreement  of  the  creditors  to  assent  to  It 
gave  It  a  sufficient  consideration,  and,  unless 
the  assignment  violates  some  rule  of  law,  the 
claimants  are  entitled  to  the  funds.  It  was 
early  held  In  this  state  that  common-law  as- 
algnmento  tor  the  benefit  of  creditors,  even 
with  preferences,  were  valid.  Havm  v. 
Richardson.  5  N.  H.  113,  123.  et  seq.;  Leeds 
V.  Sayward,  6  N.  H.  88.  Sbordy  after  Leeds 
V.  Sayward  was  decided,  a  statute  was  pass- 
ed regulating  such  asslgnmoite  (Iaws  1834. 
c.  161).  From  this  time  nntll  1886  all  assign- 
ments for  the  benefit  of  creditors  were  res- 
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nUted  b7  statnte.  The  st&tate  was  then 
changed  ao-that  aaalgninenta  shonld  be  made 
to  the  Judge  of  probate  for  the  county  where 
the  debtor  resided.  Laws  1886,  c.  85.  {  1.  I& 
the  revision  of  1891  the  beasts  of  the  law 
were  expressly  limited  to  Inhabitants  of  or 
residents  in  this  state.  Pub.  St.  c.  201,  H  6, 
42.  At  the  present  time  there  Is  no  statute 
regQlatlnK  assignments  by  foreign  debtors. 
Schmidt  T.  EUls  (X.  H.)  SS  AU.  S82.  The  In- 
tent to  do  away  with  common-law  assign- 
ments, which  found  expression  In  the  act  (tf 
1884  (Fellows  v.  Oreenleaf,  4S  N.  H.  421, 
43(0,  was  abandoned  In  1801,  If  not  In  1885, 
■0  far  as  nonresident  debtors  were  concern- 
ed. The  repeal  of  the  statute  rerlved  the 
common  law,  which  was  in  force  before  1834. 
State  T.  RoUlns,  8  N.  H.  000,  S67,  568.  In 
Dal  ton  T.  Ounier.  40  N.  H.  237,  It  Is  laid  down 
that  an  assignment  which  Is  confessedly 
made  to  prevent  attadiments  is  void.  No 
reference  Is  made  to  the  early  cases  uphold- 
ing common-law  assignments,  and  In  the 
cases  cited  by  the  court  <Blodgett  v.  Web- 
ster, 24  N.  H.  91;  Seavy  v.  Dearborn,  19  N. 
H.  858;  Robinson  t.  Holt,  89  N.  H.  557)  there 
was  fraud  in  fact  Blpdgett  t.  Webster  uily 
decide*  that.  If  a  conreyance  ia  apparently 
for  a  valuable  cwulderatlon,  when  in  fact 
It  is  not,  creditors  who  have  accepted  a  com- 
promise upon  the  reiwesentatlon  that  the 
OMiveyance  was  what  it  purported  to  be  may 
avoid  the  compromise.  In  Boblnson  v.  Holt 
a  mcMTtgage  was  made  for  the  express  pnr^ 
pose  ot  delaying  creditors,  whlcb  purpose 
was  known  to  the  mortgagee.  It  was  held 
that  the  mor^ge  was  void  undw  the  statute 
Qt  Elisabeth.  Seavy  r.  Dearborn  is  to  the 
same  ^ect  Citing  these  cases  as  Its  author- 
ity, the  court  held  In  Dalton  v.  Carrier  that 
a  conveyance  made  for  the  purpose  of  defeat- 
ing attachments,  and  without  consideration, 
la  void  as  to  creditors.  This  falls  far  short 
vt  holding  that  an  assignment  for  the  bene- 
fit of  creditors  which  does  not  apitear  to  be 
made  for  such  purpose,  and  which  Is  sop- 
ported  by  a  valuable  consideration.  Is  void. 
Apart  frmn  statute,  a  common-law  assign- 
ment tot  the  benefit  of  creditors,  made  in 
good  faith,  and  supported  by  a  soffldMit 
consideration,  cannot  be  avoided  by  dlAent- 
Ing  ereditora  Fellows  v.  Oreenleaf,  4S  N. 
BL  421,  426,  427. 

As  the  assignment  under  consideration 
would  be  enforced  If  it  had  been  made  here, 
the  question  arises  as  to  its  effect  when  made 
In  another  state.  An  assignment  under  the 
insolvency  laws  of  another  state  will  not 
pass  the  title  to  tiie  debtor's  property  in  this 
state  as  against  a  subsequent  attachment 
thereof  by  a  dtlsMk  of  this  state.  Carbee  v. 
Uason,  64  N.  H.  10, 4  Atl.  791.  And  the  same 
rule  applies  If  the  attachment  Is  made  by 
a  citizen  of  another  slate.  Sturtevant  v. 
Armsby  Co.,  66  N.  H.  657.  28  Atl.  868.  This 
-Is  because  such  assignments  dei>end  npra  the 
statutes  of  other  states  (or  their  legal  force; 
Bot  the  asrignment  la  this  case  depends  npoa 
4BA^-M 


the  common  law  for  Its  validity  and  effect 
and  comes  within  the  rule  "that  a  transfer 
of  personal  property,  which  la  valid  by  the 
law  of  the  owner's  domicile,  will  operate 
to  convey  the  debtor's  property  wherever 
found."  Sanderson  v.  Bradford.  10  N.  H. 
200,  26S,  264.  The  reason  for  the  distinction 
between  voluntary  and  Involuntary  transfers 
"Is  that  a  voluntary  transfer,  if  valid  where 
made,  ought  generally  to  be  valid  every- 
where, being  the  exercise  of  the  personal 
right  of  the  owner  to  dispose  ot  his  own. 
while  an  assignment  by  operation  of  law  has 
no  legal  iteration  out  of  the  state  in  which 
the  law  wAs  passed."  Cole  v.  Cunningham, 
133  n.  &  107.  129.  10  Sup.  Ot  269,  8S  L.  Bd. 
688;  Bamett  v.  Kinney,  147  U.  S.  476,  481,  18 
Sup.  Ct.  408,  87  L.  Bd.  247;  Frank  v.  Bobbltt 
106  Mass.  112,  29  N.  B.  209;  Savryer  v.  Levy, 
162  Mm  100,  88  N.  B.  865.  The  assign- 
ment was  so  far  an  exercise  of  the  personal 
rights  of  the  debtors  that  its  operation  Is 
not  limited  by  the  boundaries  of  the  state  In 
which  it  was  made,  but  Its  effect  upon  prop- 
er^ Is  to  be  determined  by  the  lex  rel  slttt. 
The  agreement  waa  made  with  refweuce  to. 
and  must  be  governed  by,  snch  law.  Clark 
V.  Tarbell,  58  N.  H.  88;  Hallgarten  v.  CHd- 
ham,  135  Mass.  1.  The  assignment  was  a 
bar  to  the  right  of  the  principal  defendants 
to  recover  these  funds,  and,  no  fraud  being 
shown.  It  Is  equally  a  bar  to  the  plalntifTs 
recovery  of  the  same. 

Notice  of  the  assignment  to  the  trustees 
was  not  necessary.  Pc^lard  v.  Pollard,  66 
N.  H.  866,  89  AtL  829.  Trustees  dlscbaiied. 
All  concurred. 


(e»  N.  H.  SH) 
If  ORI^  V.  WHEBLBR 
HERBICE  V.  8AUBL 
(Sa^«me  Oourt  of  New  HampsUzv.  CfcssMrs. 

March  11.  1S08.) 
HIOHWATB-^PBAX.-VRB8PAa8. 
Since  the  la/Ing  oat  of  a  highway  by  the 
selectmen  Is,  under  Fub.  St  c.  68,  M  2,  8,  va- 
cated by  an  appeal  from  their  decision,  defend- 
ant was  gnOty  of  trespass  In  opening  and  trav- 
eling on  the  way  during  the  pendency  of  an 
appeal. 

Bzceptions  from  CXteshlre  county. 

Actions  by  AnsU  A.  Morse  and  Sarah  B. 
Herrlck  against  Benjamin  F.  Wheela. 
There  was  Judgment  tor  plaintiffs,  and  de- 
fendant excepts.    Bxceptlon  overruled. 

Trespass  quare  dansnm.  Facts  fotmd  by  a 
referee.  l%e  defendant  petitioned  for  a  high- 
way, whldi  was  laid  out  by  the  selectmen 
over  lands  of  the  plaintiffs.  From  the  lay- 
ing out  each  plaintiff  aitpealed.  The  trespass 
complained  of  In  each  case  consisted  In  open- 
ing and  traveling  the  way  during  the  pend- 
ency of  the  appeal,  whldi.  at  the  hearing 
before  the  county  commlssloneps,  was  aban- 
doned. The  conrt  ordered  Indgment  ui  the 
report  tn  the  plalntJfllii,  and  the  dcftoiulant 
sxcepted* 
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BatebeUer  ft  Paalkner,  for  plaintiffs.  HI* 
nun  Blake  and  Don  H.  Woodward,  for  de- 
fendant 

CARPHNTER,  O.  J.  The  laying  out  of  a 
highway  by  the  selectmen  Is  vacated  by  an 
appeal.  Pub.  St.  c.  68,  H  2,  8;  Wallace  t. 
Brown,  2S  N.  H.  ^e,  220.  221;  Stalblrd  T. 
Beattie.  86  N.  a  455,  466.  If  the  law  were 
otherwise,  It  might,  In  some  cases,  make  the 
right  of  appeal  practically  useless  to  the  land- 
owner, and  In  all  cases  where  the  road  Is  not 
Anally  established  might  compel  towns  to  pay 
damages  to  the  landowner,  and  perhaps  other 
expenses,  wltbont  any  corresponding  bnteflt 
to  the  pnbUc.  Exception  overruled. 

PARSONS,  3n  did  not  sit  The  others  ooa- 
enrred. 


(»  N.  H.  fl06) 

FROYIDBNT  MUT.  RELIBF  ASETM  v. 

PELISSIBTR. 

Supreme  Court  of  New  Hampshire.  Merri- 
mack.  July  28,  1889.) 

INBURAHCB-HUTnAI.  ASSOCIATtONS-ASSBaS- 
HBKT8— HBHBEB'S  UABIUTT. 

Where  the  constitution  ot  an  Insurance  as- 
sociation declared  that  it  was  organized  to  se- 
enre  Insurance  on  its  members  through  mutual 
oo*<meratlon  assessment,  and  Its  by-laws  pro- 
vide that  a  member  sbonld  pa?  his  first  assesa- 
ment  on  making  application,  and  the  same 
amount  on  the  levy  of  each  and  every  assess- 
ment thereafter,  and  that  if  a  member  neglect- 
ed to  pay  his  assessments  or  dues  for  30  days 
after  nodce  he  might  be  suspended,  and  If  the 
delinquency  continued  until  three  death  as- 
sessments bad  been  levied  liis  membership 
should  he  forfeited,  a  member  assumed  a  per- 
sonal liability  to  pay  assessments  daring  the 
continuance  of  his  memliership,  and  he  was 
tiierefore  liable  for  dnes  and  assessments  levied 
after  his  sospendon,  but  before  his  member- 
ship ceased,  and  tor  assessments  levied  sfter 
the  termination  of  Us  membership,  to  psy  death 
looses  oecnrilng  wUls  he  remained  a  member. 

Action  by  the  Provident  Untnal  Rdlef  Aa- 
■odatlon  against  Charles  PeUssler.  Judgment 
for  plaintiff. 

Assumpsit  for  assessments  and  dues.  Facts 
agreed.  The  defendant  became  a  member  of 
the  plaintiff  association  on  Janaary  11,  1887, 
and  on  July  1,  1898,  his  membership  ceased 
by  suspension  or  vrlthdrawal,  under  the  third 
section  of  tbe  seventh  artdcle  of  the  by-laws 
of  the  association.  The  plaintiff  claims  15 
assessments,  of  f  1.60  each.  There  were  6  of 
these  assessments  made  In  June.  4  In  July,  4 
In  At^rnst  and  2  In.  September.  The  deaths 
en  account  of  which  these  several  assessment 
were  made  occurred  at  different  dates  in 
March,  April,  May,  and  June.  In  addition  to 
these  assessments,  tbe  plaintiff  claimed  dues 
for  June  and  September,  fl,  and  canvassing 
and  emergency  fund,  20  cents.  It  Is  agreed 
that  tbe  beneficiaries  on  whose  account  tiiese 
several  assessments  were  made  may  appear 
as  plaintiffs  in  Interest  or  be  joined  as  parties, 
and,  for  the  purpose  of  this  case,  thtir  Interest 
In  the  result  ot  this  mlt  may  be  ccmsldered 


by  tbe  court  It  Is  also  agreed  that  the  de- 
fendant's certlflcate  of  membership  and  tbe 
charter  and  by-laws  of  the  association  are 
made  a  part  of  the  case,  and  may  be  retftrced 
to  or  used     either  par^. 

Samuel  B.  Page,  for  plalntUT.  Bingham  & 
MItdiell,  for  defendant 

BLODQETT.  a  J.  In  the  absence  of  any 
statutory  provision  defining  the  right  of  tbe 
plaintiff  or  the  obligation  of  tbe  defendant  Ifl 
respect  of  aasessmaits  and  dues,  their  respec- 
tive rights  must  be  determined  by  the  agree- 
ment which  they  made  between  themselves,  as 
evidenced  by  the  craistltution  of  the  associa- 
tion and  the  by-laws  passed  pursuant  there- 
with, ot  which  every  member  Is  bound  to  take 
notice.  Looking  at  the  constitution.  It  is  seen 
that  the  object  contemplated  Is  to  secure  In- 
surance to  the  members,  through  their  mutual 
co-operation,  by  way  of  assessments,  and  that 
the  rights  of  each  member  qualify  the  rights, 
and,  to  some  extent  measure  the  oUlgatlons 
and  liabilities,  of  tbe  oth^e,  but  no  special 
provision  Is  found  which  affords  any  direct 
aid  in  the  determination  of  the  questicms 
raised  by  the  case.  Resort  must  therefore  be 
had  to  the  by-laws,  which  are  to  be  construed 
reasonably,  according  to  the  Intentions  of  ail 
concerned,  and  in  the  same  manner  and  upon 
the  same  principles  that  a  written  contract 
between  i»lvate  individuals  would  be  cm- 
strued. 

The  by-laws  that  are  material  to  the  ques- 
tions Involved  are  contained  in  article  7,  relat- 
ing to  assessments  and  dues,  and  read  as  fol- 
lows: "Section  1.  Each  and  every  member 
shall  pay  to  tbe  secretary,  when  be  makes 
application  for  membership,  his  first  assess- 
ment to  the  benefit  fund  at  the  following 
rates,  and  tbe  same  amount  on  each  and  ev- 
ery assessm^t  thereafter,  while  be  remains 
a  member  of  tbe  association:  [Bates  omitted.] 
*  *  *  Sec.  8.  Any  member  who  neglects  to 
pay  his  assessments  or  dnes  w4thJn  thirty 
days  from  tiie  date  of  notice  ahall  be  suspend- 
ed, and  the  clerk  of  his  subordinate  associa- 
tion shall  Immediately  report  sucb  delinquent 
to  the  secretary,  and,  should  such  delinquenc7 
continue  until  three  death  assessments  have 
been  called  for,  his  membership  shall  be  for- 
feited." These  sections  contain  all  the  stipu- 
lations of  tbe  parties  iqnn  the  matters  under 
consideration,  and  must  estaUlsh  and  deter 
mine  tiielr  respective  rli^ts. 

The  first  contentltm  of  the  defendant  Is  that 
under  the  provisions  cited,  the  plaintiff  has  no 
power  to  collect  any  assessments  from  him. 
To  this  contention  we  cannot  assent  When 
tbe  defendant  took  bis  membership  certificate 
he  entered  into  an  absolute  undertaking  to 
pay  the  assessments  specified  in  the  first  sec- 
tion, so  long  as  he  remained  a  member  of  the 
association.  The  effect  was  to  establish  a 
personal  liability  for  sncfa  assessments  on  his 
part  and  to  create  a  debt  against  tilm  which 
be  obligated  himself  to  pay,  and  whi^  be 
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eooia  not  repudiate.  Itne,  1^  hli  Mxtn  to 
pa7  u  reQuired  by  tiie  third  wetlon,  bvQi  his 
contract  and  fall  memberBh^  terminated.  Bat 
tUa  did  not  discharge  bis  pre«dBtlng  indebt- 
edness to  the  plalntUL  Its  rights  as  a  cred- 
itor had  already  attadied.  and  It  conld  not  be 
devested  of  them  1^  the  mere  lapsing  of  bis 
membership.  No  sndi  easy  mode  of  paying 
driits  Is  known  to  tiie  law.  Nor  la  Okxb  any- 
tblng  whatever  In  the  Utngnage  of  the  third 
■e(^on.  proTtdlttg,  as  it  does,  for  tba  fnttf tore 
of  membershl]^  which  sn^ests  or  tmiOies  a 
discharge  tiierAy  fM»n  past  does  and  assess* 
menfs,  aa  to  whicb  there  Is  an  nnanallped 
promise  to  pay  embodied  In  12ie  otmtraet  m- 
lezbe  T.  Barney,  119  Ho.  632,  2S  8.  W.  881, 
28  L.  B.  A.  435.  It  Is  nnnecessaiy  to  eonsUor 
tUs  branch  of  fba  case  further.  As  a  mem- 
ber of  Uie  association,  fiie  defendant  was  at 
tbe  same  time  both  Insnrer  and  insured.  As 
the  latter,  It  was  i^tlonal  with  him  to  forfeit 
his  Insnrance  and  membenhip  rights  or  not, 
as  be  pleased;  bn^  as  the  former,  he  had  no 
option  as  to  the  fnlflllment  of  the  very  dlfrer- 
ent  dass  of  obHgatiou  pertaining  and  attach- 
log  to  that  relation. 

The  defendant's  second  contention  Is  that 
he  la  not  liable  for  assessments  levied  after 
his  membership  ceased.  It  is  hardly  neceo' 
■ary  to  say  Oiat  this  contention  cannot  be  sna- 
talned.  The  obrtons  test  of  liability  Is  the 
tlmef  when  the  losses  occurred  up<m  whieh  the 
aasessmmts  were  made.  The  tarminatjon  of 
his  membership  cut  o£F  the  defendant's  ba- 
UUty  as  to  future  lossea,  but;  as  bef  m  stated, 
it  In  no  way  released  him  from  future  assees- 
menta  for  the  payment  of  losses  Hien  existing. 
They  were  valid  claims  against  the  plaintUf, 
tb»  defOndanlfa  UaUlIty  to  pay  his  proportion- 
ate part  of  tiiem  was  created  by  bis  contract 
of  memberships  and  tbe  plaintiff's  right  to  en- 
force It  against  talm  1^  asaessmmt  is  not  llm> 
Ited,  In  respect  of  time.  1^  bis  witbdrawml 
from  the  assodatitm.  The  result  la  that  tbe 
plaintiff  is  entitled  to  recover  sudi  Items  of 
Its  dalm  as  accrued  daring  tbe  defendantfs 
membership.  Judgment  accordingly.  AH  oon- 
ctnred. 


(flS  N.  H.  I8B) 

BUBNHAlf  V.  GONOOBD  R.  B. 
(Supreme  Court  of  New  Hamimhire.  mibboro. 
March  11.  3S98.) 

ICABTBR  AND  SBKVANT— RAILROADS-INJURT 
TO  BRAKBHAK  —  OVBRHANOINO  ARCH  — 
KNOWLBDOa-OpBSTION  FOR  THB  JURT— 
TRIAL-HONSUIT-DIRSCTION  OP  VERDICT. 

1.  Where,  after  a  motion  for  a  nonsalt  is 
erroDeonsly  denied,  the  defendant  introdacea 
eTideac^  the  exception  is  waived,  It  the  de> 
lldeney  in  evidence  la  snppUed  by  either  party 
before  the  case  goea  to  the  Jary. 

2.  An  exception  to  a  deiual  of  a  nonniit, 
made  when  tiie  plaintiff  rested,  and  an  excep* 
tiOD  to  the  refusal  to  direct  a  verdict  for  de- 
fendant at  the  doee  of  his  evidence,  present  the 
same  qneation,— whether,  on  the  whole  case, 
there  was  any  substantial  evidence  tending  to 
prove  the  affirmative  of  the  issne. 

8.  Plaintiff's  intratate,  who  was  defendant's 
idght  brakeumn  In  Its  yards,  was  killed  by  be* 


Ing  struck  t>y  the  overhanging  arch  In  the  dom 
of  defendant's  freight  hooee.  Deceased  was 
an  experienced  railroad  man,  and  had  I>&en  In 
defendant's  employ  13  days,  engaged  in  switch- 
ing freight  cars  throngh  the  freight  bouse  at 
night.  Tlie  freight  hoase  was  poorly  lighted, 
and  the  arch,  which  was  semldrcniar,  was 
109^  feet  from  the  top  of  the  rail  on  the  side 
on  which  he  was  when  injured.  At  the  time  of 
the  accident,  deceased  was  riding  on  tbe  ladder 
of  an  average  car,  about  half  of  his  body 
being  above  the  car.  Tbs  height  of  an  average 
CKx  was  12^  feet  The  foreman  of  the  crew 
had  told  deceased,  when  he  went  to  work,  **to 
look  ont  for  himself  In  going  through  the  arch 
on  big,  high  cars;  that  on  common  cars  he 
would  be  all  right."  Bdd,  that  the  queatioa 
whether  deceased  knew*  or  ought  to  have 
known,  that  the  arch  was  so  situated  as  to  ex- 
pose him  to  danger  on  cars  of  average  hd^t. 
was  for  the  Jury. 

Bxceptions  from  Hlllaboro  county. 

Action  by  Henry  B.  Bumham,  adminlatra- 
t(»  Of  tbe  estate  of  John  Clifford,  deceased, 
against  the  Concord  Railroad.  There  was  a 
Judgment  for  pMUntlff,  and  defendants  except 
XtuQitlOBa  overcDled. 

Case  for  negUgeoce  reaifltlng  In  the  deaOi 
of  the  plaintiff's  Intestate.  John  GUfloid, 
iSaxcb  SO,  1888.  Tbe  defendants  claimed 
that  tiie  action  was  not  seasonably  teougbt 
under  Laws  1887,  c.  71«  H  2.  8,  and  excepted 
to  the  niUng  of  Ibe  oonrt  agidnst  tiielr  dalm. 
Tbe  plaintiff  offered  evidence  Ibat  Clifford, 
a  freight  brakeman  tai  tbe  def endantsT  employ, 
waa  struck  by  an  overhead  ardiway  at  tbe 
north  mH  of  tbe  freight  bouse  at  Mandieater, 
and  Injnred  so  that  be  died  the  same  night 
He  bad  been  nnployed  as  night  brakonan  In 
tbe  yard  at  Manchester  for  13  days  before 
the  acddent  working  from  8  p.  m.  to  8  a.  m. 
He  bad  prevloady  been  emph^ed  as  a  Ivake- 
man  in  the  yard  at  Kasbna,  and  stated  wben 
emitloyed  at  Hanchester  that  be  waa  an  ex- 
perlenoed  ranroad  man.  Tbe  freight  bouae 
waa  800  feet  In  length.  There  were  two  par- 
alld  tracks  passing  through  It  norOi  koA 
math,  and  extending  ncotbeily  of  It  208  feet. 
At  eadi  end  there  waa  an  ardtway  over  the 
two  tracks.  Tbe  top  of  the  archway  was 
formed  by  a  senddccabur  brick  ardi,  with  a 
radiuB  of  12  feet  Across  Uie  extreme  upper 
portion  of  this  ardi  was  a  borlaontsl  door 
slide,  tiie  lower  edge  of  which  waa  17^  feet 
above  tbe  rail.  From  the  west  side  of  a 
freight  car  upon  tine  west  track,  under  tiie 
north  arch,  to  the  west  plo-  of  tiie  ardi,  was 
3"/i*«  foot  The  foot  of  tiie  arch  was 
feet  above  the  ralL  From  the  top  of 
tbe  rail  to  a  point  in  the  arcb  over  the  middle 
of  tbe  tedder  on  a  car  was  16«Vioi>  feet  Be- 
tween the  same  points  over  the  west  side  of 
the  ladder  was  16%  feet  The  width  of  the  arcb 
at  the  foot  waa  24^  feet  Freight  cars  vary  In 
height  from  10  to  15  feet.  The  average  are 
12%  feet  hi  height  Tbe  lighting  of  tbe 
freight  house  was  poor.  Clifford  was  seen 
climbing  tbe  ladder  on  the  west  side  of  tbe 
^ortb  end  of  a  car  of  average  height  which 
was  bdiv  drawn  towarda  the  south  on  the 
west  tradt.  He  waa  near^  under  tbe  arcb 
when  seen,  and  bad  about  half  bis  body 
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above  the  car  wben  be  wu  atnicfc  tbe 
arch  and  killed.  Tbe  work  of  the  crew  with 
whirh  lie  was  employed  was  the  necessary 
shifting  of  cars  Into  and  through  the  freight 
house  when  they  were  ntdoaded.  There  was 
erldence  that  the  east  or  front  track  was  used 
for  unloading  cars  in  the  nlghtthne;  that 
while  cars  were  sometimes  shoved  on  the  east 
track  north  of  the  freight  house,  there  was  no 
occasloD  for  a  brakeman  to  go  to  such  cars; 
that  hrakemen,  as  a  rule,  did  not  go  on  top 
of  cars  there;  that  about  all  the  ose  made 
of  the  back  or  west  track  In  the  freight 
bonse  was  to  throw  cars  in  there  to  get  rid 
of  them;  that  they  would  not  have  cars 
enough  to  use  the  back  track  more  than  tmce 
a  week;  that  as  a  rule  there  would  be  no  cars 
on  the  back  track,  and  when  that  track  was 
filled,  as  a  mle,  no  cars  would  be  north  of 
the  arch;  that  at  the  time  of  the  accident 
In  tbe  ordinary  course  of  business,  CSlfford 
might  bare  had  occasion  to  get  on  top  of  cars 
north  of  the  arch  on  tbe  back  track  two  or 
three  times  In  bis  fortnight's  work,  and  might 
not  have  been  there  at  all;  that  the  shlfUng 
crew  were  Inside  tbe  freight  house  from  10 
to  20  Umes  In  a  night  One  Ooty,  who  was 
In  charge  of  the  crew  In  which  Cliftord  work- 
ed, was  called  as  a  witness  for  the  defend- 
ants. He  teetlfled  that  he  told  aifltord.  rel- 
ative to  the  arch,  "to  look  out  for  himself  In 
going  throogb  there  on  big,  high  cars,— on 
common  cars  he  wonld  be  all  right"— and 
that  was  all  he  told  blm;  that  CUCTord  replied 
that  would  be  all  right,  and  that  he  would 
look  out  At  the  close  of  the  plalntltTs  evi- 
dence a  motion  for  a  nonsuit  was  denied,  and 
at  the  dose  of  all  the  evidence  a  motion  that 
a  verdict  be  ordered  for  the  defendants  was 
also  denied.  The  defendants  excepted  to  the 
denial  of  each  motion.  The  question  submit- 
ted to  tbe  Jury  was  whether  Clifford  knew,  or 
ought  to  have  known,  the  situation  of  the  arch. 
There  was  a  vodlct  for  the  plaintiff. 

Bomham,  Brown  &  Warren,  tor  plaintiff. 
Joseph  W.  Fellows,  Frank  S.  Streeter,  and 
Ohaxtes  H.  Bums,  for  defendants. 

PARSONS,'  J.  Where,  after  a  motion  for  a 
nonsuit  Is  erroneously  denied,  the  defendant 
bistead  of  risking  his  case  upon  the  exception, 
goes  on  with  the  trial  and  Introduces  evi- 
dence, the  exception  Is  waived  If  the  deficien- 
cy In  evidence  Is  supplied  by  one  side  or  the 
other  before  the  case  goes  to  the  Jury.  Gag- 
non  V.  Dana  (N.  H.)  39  Atl.  982;  Fletcher  v. 
Thompson,  65  N.  H.  308;  Prescott  v.  Hayes, 
43  N.  H.  688,  698;  Oakes  v.  Thornton.  28  N. 
H.  44;  Bowman  v.  Sanborn,  25  N.  H.  87; 
dough  V.  Bowman,  3.5  N.  H.  604,  Under 
such  circumstances,  therefore,  an  exception 
to  the  dmfal  of  a  motion  for  a  nonsuit  made 
whea  the  plaintiff  rested,  and  an  exception  to 
a  refusal  to  direct  a  verdict  for  the  defendant 
at  the  close  of  all  tbe  evidence,  present  the 
same  question,— whether,  upon  the  whole  case, 
tlian  1m  any  nibstantial  evidence  tending  to 


prove  the  affirmative  of  the  Issue.  Tbe  Issue 
In  this  case  was  Clifford's  knowledge.  The 
legal  effect  of  knowledge  by  Clifford  of  the 
risk  by  which  he  was  Injured  Is  not  question- 
ed. It  la  conceded  that  If  he  knew  the  situ- 
ation, be  was  of  suffldent  Intelligence  and  ex- 
perience to  understand  and  comprehend  the 
danger.  The  question  submitted  to  the  Jury 
was  whether  Clifford  knew,  or  ought  to  have 
known,  the  tituatlon  of  the  arch.  In  other 
words,  did  he  know,  or  ought  he  to  have 
known,  not  only  that  there  was  an  overhead 
obstruction  at  tbe  entrance  to  the  freight 
house,  but  that  It  was  at  such  height  above 
the' track  as  to  present  the  danger  by  which 
he  was  Injured,  If  he  put  himself  into  the  po- 
sition he  did  at  that  particular  place?  The 
plaintiff  presented  no  direct  evidence  upon  the 
question  of  Clifford's  knowledge.  In  the  ab- 
sence of  direct  evidence,  the  question  Is,  what 
Inferences  of  fact  should  be  drawn  from  the 
facts  proved?  If  different  Inferences  can  or 
may  reasonably  be  drawn  under  all  the  dr- 
cumstances  In  evidence,  the  Jury  Is  the  only 
tribunal  authorized  to  determine  which  Is  the 
correct  inference,  while  if  reastuiable  men  can- 
not differ  as  to  the  Inference  of  fact  estab- 
lished by  the  facts  proved,  or,  stating  the 
proposition  In  another  form.  If  only  one  Infer- 
ence can  reasonably  be  drawn  from  the  proved 
or  admitted  facta,  there  Is  no  quesUon  for  the 
Jury.  Hardy  v.  Railroad  Co..  68  N.  H.  623. 
41  AtL  178. 

From  the  facts  proved  by  tbe  plaintiff,— 
CNiflord's  experience  as  a  railroad  man;  hia 
employment  as  one  of  tbe  crew  engaged  In 
shifting  cars  In  and  out  of  the  freight  house 
where  they  were  unloaded,  the  shifting  crew 
being  Inside  the  freight  house  10  to  20  times 
each  night  of  the  13  he  worked,— It  Is  mani- 
fest that  the  existence  of  an  overhead  obstruc- 
tloQ  at  the  south  entrance  of  the  freight 
house  could  not  have  escaped  hUi  attention. 
No  other  conclusion  can  reasonably  be  drawn 
from  the  facta.  Whether,  considering  tbe 
fact  that  his  work  was  In  tbe  nighttime,  the 
InsnfBdency  of  light  In  the  freight  house,  and 
the  possibility  of  error  In  the  estimation  ot 
the  height  of  the  different  portions  of  the 
arch,  It  should,  on  these  facts,  be  conduslve- 
ly  presumed  that  he  knew  on  what  cars  he 
could  safdy  pass,  and  uixm  what  he  could 
not  would  be^  perhaps,  doubtful.  But  as  the 
case  was  left  by  the  plaintiff,  this  question  Is 
Immaterial;  for  If  he  knew,  as,  up<Hi  the  evi- 
dence, it  must  be  presumed  he  did  know, 
that  there  was  an  unguarded  obstruction,  as 
was  said  In  Hardy  v.  Railroad  Co..  63  N.  H. 
636,  41  Atl.  179,  the  whole  burden  of  his 
safety  rested  with  him.  He  was  bound  to 
protect  himself  on'  low  as  well  as  on  high 
cars.  Until,  by  some  means  suffldent  to  con- 
stitute due  care,  he  had  ascertained  that  on 
some  cars  he  could  pass  safely  without  special 
precaution,  due  care  would  require  him  to  be 
OB  the  outlook  on  every  occasion.  Nor  Is  the 
situation  altered  by  the  fact  that  he  was  In- 
jured at  the  north  archway,  Instead  of  at  the 
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•ontb,  «nn  It  It  might  be  found  tliat  he  liad 
never  been  under  tbe  north  amh  upon  b  car 
befm  his  Injniy.  Because,  knowing  the  ot>- 
■tmetlon  and  danger  at  one  entrance  to  the 
baOdlng,  due  care  would  not  permit  him  to 
aaaiime,  without  obaerratlon,  that  the  ngipo- 
site  entrance,  with  the  same  apparent  eoo- 
■tmctlon,  did  not  present  any  danger. 

In  Bumham  r.  Ballroad  Oo..  68  N.  H.  567, 
44  Atl.  750,  one  who  WM-ked  In  a  railroad 
yard  In  which,  whererer  he  bad  be«i,  all  the 
goard  rails,  swltchee,  and  frogs  were  unblock- 
ed, conid  not,  In  the  exercise  of  due  care,  as- 
same  tbat  they  were  gnarded  by  blocking  In 
a  part  of  the  yard^  with  which  be  had  no  ac- 
quaintance. As  tbe  evidence  stood  when  the 
motion  for  nonsuit  was  made,  the  case  did 
not  diffM-  In  principle  from  Bumham  r.  Rail- 
road Co.,  snpra.  But,  before  the  erldence 
was  dosed,  one  Ooty,  an  employfi  of  tbe  de- 
fendants in  chai^  of  the  crew  In  which  Clif- 
ford woiked,  testified  that  when  Clifford  first 
came  Into  tbe  yard  be  told  him  to  look  oat 
for  himself  In  going  through  tbe  arch  on  big, 
high  cars;  that  on  common,  cars  be  would 
be  all  right.  Clifford,  .whether  he  learned  of 
the  overhead  obstracdon  from  Goty,  or  fttnn 
Its  situation  in  pUiIn  sight,  was  bound  to  «e- 
erdse  due  care  to  Inform  himself  of  the  na- 
ture and  octant  of  the  danger.  Whether  the 
obligation  to  biform  himself  might  be  satis- 
fied by  Inquiry  o^  and  loformation  from,  an 
Intelligent  i>ersoo  with  the  means  of  knowl- 
edge, apparently  In  chai^  of  the  woik  Clif- 
ford was  about  to  nndertake,  would  depend 
opon  all  tbe  dremnstances  affecting  the  slt- 
oation.  One  dnrumstance  materially  affect- 
Ing  tbe  qoestion  whether.  In  tbe  exercise  of 
dne  care,  CUfford  could  or  ought  to  have  re- 
lied npon  what  was  told  him.  Is  tbe  apparent 
ability,  experience,  and  intelligence  of  his  In- 
foimant  Whether  Coty  appeared  to  be  a  per- 
•on  upon  whom  "an  experienced  railroad 
man"  would  or  could.  In  the  exercise  of  dne 
care,  properly  rely  In  audi  a  matter.  Is  a 
question  of  fact,  upon  which  his  appearance 
opon  tbe  wltuess  stand  may  have  had  great 
weight.  Whether,  nnder  all  tbe  clrenmstan- 
cea,  Clifford  relied  npon  what  Coty  said,  and 
therefore,  as  he  was  on  a  car  of  average 
height,  supposed  he  was  Incurring  no  danger, 
Is  a  question  about  which  It  cannot  be  said, 
on  the  evidence,  that  the  cmly  inference  that 
can  reasonably  be  drawn  Is  filial  to  the  plaln- 
tUTs  case.  It  Is  as  If  Duquette,  knowing  gen- 
erally the  rails  In  tbe  yard  were  unblocked, 
had  been  Instructed  by  his  Immediate  em- 
ployer tbat  all  the  rails  north  of  the  bridge 
(the  place  of  his  Injnry)  were  blocked.  Bnm- 
ham  V.  Railroad  Co..  supra.  It  coidd  not 
have  been  held  that  Duquette  assumed  a  risk 
of  which  he  did  not  know,  and  which  be  had 
t>een  told  did  not  exist  OIIffoTd  did  not  as- 
some  the  risk  unless  be  knew,  or  ought  to 
have  known,  the  danger.  Coty's  statement  of 
what  be  told  Clifford  Is  substantia]  evidence 
tending  to  prove  tbat  Clifford  ml^t  not  have 
known  "the  situation  of  the  ardi,"--tbat  la, 


that  it  was  10  iltnated  as  to  expose  hhu  to 
danger  <m  a  car  of  avmge  hdght  It  tends 
to  establish  In  hUn  a  bdlef  to  tbe  contrary. 
There  Is  no  direct  evidence  In  oppodtlon.  If 
there  were,  It  would  have  been  for  tbe  Jury 
to  determine  the  conflict  If  there  may  be 
cases  where  the  sole  Inference  from  the  facts 
established  Is  so  conclusive  that  the  contrary 
testimony  of  a  witness  would  be  entitled  to 
no  weight  Jn  the  minds  of  reasonable  men, 
the  present  case  Is  not  one  of  them.  Tbe 
objection  tbat  tbe  action  was  not  seasonably 
brought  was  properly  owruled.  French  v. 
Flannel  Co..  66  N.  H.  90^  20  AtL  868.  Bzc^ 
tlons  ovemiled. 

OLABK.  CHASB,  and  WALLACS;  JJ.,  did 
not  sit  The  others  ooncnned. 


(6»  H.  B.  6W) 

CONCORD  LAND  A  WATKR-POWBIE  00. 

T.  CLOUGH. 
(Supreme  Court  of  New  Hampshire.  Uerrl- 
mack.  July  28,  1899.) 
BHIHBNT  DOMAIN— VALUATION— ETIDBNOA 
ToWB  records,  showing  the  valoatlon  of  de- 
fendant's lands  for  taxation  from  1891  to 
1807,  inclnsWe,  were  Inadiaisslble  to  riiow  the 
actual  value  of  the  property,  In  an  action  for 
the  assessment  of  damafes  against  a  corpora- 
tion for  flowing  such  lands;   since  the  tax 
valuation  being  generally  made  without  hear- 
ing, and  frequently  at  less  than  the  actual 
value,  Is  not  a  propn  criterion  theteoC 

Bxeepttras  frt»n  Merrimack  county. 

Petltltm  by  the  Concord  Land  A  Watov 
Power  Company  against  BOlza  T.  Cloi^  for 
assessment  of  damages  for  fendng  plaintUTa 
land.  Verdict  fi>r  defendant^  and  pl^tifl  ex- 
cepts. Vndlct  set  aside. 

Streeter.  Walker  ft  HoUls,  for  pbUntUC  Al> 
bin,  Martin  &  Howe,  for  defendant 

WALLACE,  J.  Subject  to  exertion,  the 
records  of  the  town  of  Canterbury,  showing 
the  valuation  of  the  defendant's  land  for  tax- 
ation from  1861  to  1807,  induslve,  were  Intro- 
duced by  the  plaintiff  on  tbe  question  of  the 
actual  value  of  the  property.  Tbe  records  of 
the  assessment  of  taxes,  made  and  kept  by 
the  proper  officials  In  tbe  performance  of  their 
duty,  were  competent  evidence  of  the  facts 
therein  stated,  so  far  as  they  related  to  the 
assessment  and  collection  of  taxes  on  the  de- 
fendant's land  In  the  years  named.  They  are 
evidence  of  the  assessed  valuation  of  the  land 
for  the  purposes  of  taxation.  But  unless  the 
records  are  andent  ones,  or  are  expressly 
made  evidence  by  statute,  the  authorities  al- 
most universally  bold  they  are  not  admissible 
as  evidence  of  the  actual  value  of  tbe  prop- 
erty, in  mere  private  controversies  between 
parties  not  claiming  rights  under  tbe  records. 
Flint  V.  Flint  6  Allen,  34;  Kenerson  v.  Henry, 
101  Mass.  152;  Com.  v.  Heflron,  102  Masa, 
148;  Sewall  v.  Sewall,  122  Mass.  156;  An- 
thony V.  Railroad  Co..  162  Mass.  60,  S7  N.  B. 
780;  Martin  v.  Railroad  Co^  a2  Conn.  881,  2ft 
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AH.  239;  Ranrood  Oo.  t.  McDongall.  108  Ind. 
179,  8  N.  E.  571;  Railroad  Co.  t.  Smith,  6  Ind. 
&pp.  262,  S3  N.  U.  241;  Inrarance  Oo.  T.  Nle- 
wedde,  11  Ind.  App.  024,  89  N.  E.  684;  Dadler 
y.  Railway  Oo..  77  Iowa,  408,  42  N.  W.  360; 
Railroad  Oo.  t.  Ma^ne,  88  Cal.  566.  23  Pac. 
522;  McLane  t.  Paschal,  74  TejL  20,  11  S.  W. 
837;  Lewis,  Em.  Dom.  9  448;  Mills,  Em. 
Dom.  S  172;  Rand.  Em.  Dom.  fi  235.  The  de- 
termination of  the  value  of  property  for  taxa- 
tion being  made  for  another  purpose,  and  very 
freqnently  at  less  than  the  actual  value.  Is 
not  a  fair  criterion  thereof.  The  appraisal 
for  taxation  not  being  made  by  the  owner  or 
at  his  instance,  and  almost  always  In  his  ab- 
sence and  without  his  being  heard,  he  Is  not 
bound  by  It,  exc^t  for  the  purposes  for  which 
It  was  made.  It  was  not  a  useful  or  proper 
aid  to  the  jury  In  flxlng  the  value  of  the  de- 
fendant's land  or  in  assessing  her  damages. 
It  should  have  been  excluded.  This  question 
has  not  been  directly  passed  upon  by  our 
court  In  Seavey  v.  Seavey,  87  N.  H.  126, 
the  inventory  of  a  deceased  person's  estate 
was  held  to  be  CMnpetent  evidence  against 
third  persons  of  the  amount  of  property  own- 
ed by  the  deceased,  and  the  language  of  the 
opinion  as  to  the  admission  of  records  In  evi- 
dence was  broad  enough  to  make  the  record 
In  the  present  case  admissible.  In  Haywood 
V.  Bath.  88  N.  H.  179,  186,  Seav^  v.  Seavey 
was  dted,  although  It  was  not  necessary  to 
the  decision  of  the  case.  In  Thompson  t. 
Major,  68  N.  H.  242,  244.  It  was  cited  In  sup- 
port of  the  nngnestloned  proposition  that  the 
record  of  the  establishment  of  a  highway  Is 
evidence  of  the  facts  recited  therein,  and  la 
admissible  to  prove  the  laying  out  In  Derry 
r.  Rockingham  Co.,  62  N.  H.  486.  488.  Its 
soundness  was  questioned.  So  far  as  It  de- 
cides the  question  here  involved,  It  cannot  be 
followed  against  the  great  weight  of  author- 
ity and  reasoning  which  sustain  the  opposite 
view.  The  exception  on  that  point  is  sus- 
tained. It  Is  unnecessary  to  consider  tbe  oth- 
er exceptl(»i8.  Verdict  set  aside. 

PARSONS^  J.,  did  not  sit  The  others  coo- 
enrred. 

(ft  N.  H.  SE) 

THOMPSON  V.  BSTT. 

[Supreme  Court  of  New  Hampshire.  Belkoap. 

March  12,  1897.) 

FRACDULBNT  OONTETANCES— INSOLVENGT— 
-A88IONBB. 

1.  Under  the  Insolvent  law  (Pub.  St  c.  201, 
i  26).  providing  that  all  pledges,  payments, 
mortgages,  sales,  and  transfers,  wheneTer 
made,  if  fraudulent  as  to  creditors,  shall  be 
void,  ao  asidniee  in  insolvency  is  entitled  to 
sue  to  set  aside  transfers  fraudulent  as  to  the 
debtor's  creditors,  without  regard  to  the  ques- 
tlou  whether  the  creditors,  or  any  of  them, 
might  have  appropriated  the  proper^  conveyed 
at  the  date  of  the  assigoment. 

2.  Under  the  Insolvent  law  (Pub.  St  c.  201, 
i  26),  providing  that  all  pledges,  payments, 
mortgages,  sales,  and  transfers,  whenever 
wde,  u  fraodulent  as  to  creditors,  shall  be 


void,  a  bUl  of  sale  of  property  worth  84.207.62 
for  S4.000  actually  paid  by  the  vendee,  who 
leased  the  property  to  the  vendor.  In  whose 
possession  It  remained,  is  not  void  as  to  the 
vendor's  creators,  in  the  absence  of  proof  of 
actual  fraud. 
Ohase  and  I^k^  JJ.,  dissenting. 

Exceptions  from  Belknap  county. 

Action  by  Edwin  P.  Thompson,  assignee  of 
the  Laconla  Manufacturing  Company,  Insol- 
vent, against  William  Esty.  Judgment  fbr 
plaintltr,  and  defendant  excepts.  Reversed, 
and  Judgment  rendered  tor  d^endant 

Trover,  by  the  aMignee  In  InsolTOicy'of  th6 
lAConla  Manufacturing  Company,  for  certain 
machinery.  November  IS.  1898,  the  company 
were  engaged  in  the  manufacture  of  knit 
goods,  and  rented  of  the  defendant  a  part  «C 
the  mill  building  which  they  occupied,  and 
a  portion  of  the  machinery  which  thby  oper^ 
ated.  Prior  to  that  date  tbe  company  bad 
purchased  other  machinery  for  use  In  the  tmsl- 
nesa,  and  operated  it  In  different  rooms  of  the 
mill,  intermlogled  with  the  leased  machinery. 
The  conversion  alleged  Is  of  the  machinery  so 
pnrcbased  and  used,  ^ome  of  tills  machinery 
was  of  great  wdght  all  of  It  was  connected 
with  ftbflft^"E  and  in  running  order,  and  a  por- 
tion of  It  was  so  framed  In  position  as  to  have 
passed  by  a  deed  of  the  realty  If  the  company 
had  owned  and  conveyed  the  premises.  No- 
vember 18,  1893,  the  defendsnt  made  a  loin 
of  94.000  to  the  company,  and  took  a  bill  of 
sale  of  all  their  machinery  and  flxtntes  Uien  in 
the  mill  On  the  same  date  he  leased  the 
same  machinery  to  the  company  for  a  term 
of  six  months,  and  agreed  In  writing  to  recon- 
vey  It  at  any  time  within  six  months,  upon 
payment  to  him  of  the  sum  loaned,  with  In- 
terest. The  defendant  checked  off  the  varlow 
pieces  of  machinery  mentioned  In  the  schedule 
of  the  blU  of  sale,  for  the  purpose  of  taking 
possession,  and  Instructed  his  employ^  In 
charge  of  his  ovm  machinery  in  the  mill  to 
care  for  and  keep  In  repair  the  macUnery  la 
question.  Otherwise  the  company  had  flie 
same  occupation  and  use  of  the  machinery, 
and  their  manager  had  the  same  control  of  it 
as  before  the  sale  and  lease.  It  was  not 
claimed  by  the  plaintiff  that  there  was  maj 
acttial  fraud  In  the  transaction.  January  28, 
1894,  the  Laconla  Manufocturlng  Company 
was  petitioned  Into  Insolvency,  and  February 
12,  1894,  an  assignee  was  appointed.  Prior 
to  the  commencement  of  this  suit  August  14, 
1894.  the  defendant  leased  his  mill  and  all  the 
machinery  therein  to  third  parties  and  also 
sold  a  part  of  the  machinery.  By  direction  of 
the  court  the  Jury  returned  a  special  Verdict 
finding  that  the  machinery  In  controversy  was 
demanded  of  the  defendant  by  the  assignee 
before  suit  was  brought  that  Its  market  value 
was  $4,207.62,  and  that  the  assignee  consoit- 
ed  to  the  lease  of  the  property  by  the  defend- 
ant The  defendant  excepted  to  a  denial  of 
his  motion  for  a  nonsuit  made  at  the  close  of 
the  plaintiff's  evidence,  to  a  denial  at  bis  mo- 
tion that  a  verdict  be  directed  In  bli  ftvor 
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made  tipon  the  return  of  the  special  verdict, 
and  to  the  order  of  the  court  that  a  general 
verdict  be  entered  for  the  {dalntift  for  $4,- 
207.6%  with  luteieat  from  the  data  of  the 
wilt. 

B.  A.  ft  a  B.  Hlkkard.  Frank  M.  Beckford, 
and  Edwin  H.  Shamum,  for  plaintiff.  Jewett 
A  Plnnuner,  Jewell.  Stones  Owen  &  Martin, 
and  Isaac  W,  Smith,  for  defendant 

CABPENTBR.  a  J.  In  Cobnra  T.  Picker^ 
Ing,  S  N.  H.  415,  it  was  held  that  an;  trust  In 
fftvor  of  the  vendor  In  a  sale  of  chattels  Is  a 
fraud  with  respect  to  creditors;  that  posses- 
sion of  the  chattels  retained  by  the  vendor  Is 
always  prima  facie,  and.  if  unexplained,  con- 
clusive, evidence  of  a  secret  trust;  and  that, 
when  the  fact  appears  that  Uiere  was  a  trust, 
fraud  Is  an  Inference  of  law,  which  the  court 
Is  bound  to  pronounce  in  favor  of  Judgment 
creditors.  The  doctrine  of  that  case  has  been 
applied  In  numeroas  cases  In  Oils  state,  and  It 
may  be  regarded  as  too  firmly  established  In 
onr  Jurisprudence  to  be  reversed  by  Jodlclal  ac- 
tion. "It  Is  unnecessary  to  cite  authorities 
to  the  point  that  a  sale  of  chattels  is  Invalid 
as  to  creditors  of  the  vendor  when  the  prop- 
erty  Is  allowed  to  remain  in  his  use  and  pos- 
■eaalon."  Doucet  v.  Richardson,  67  N.  H.  186, 
187,  29  Atl.  635.  Though  It  Is  found  or  ad- 
mitted that  the  vendee  paid  to  the  vendor  the 
full  value  of  the  property,  that  no  actual  fraud 
was  Intended  or  committed,  and  that  no  cred- 
itor was  misled,  deceived,  or  Injured  In  any 
respect  by  the  transaction,  the  law  pronoun- 
ces It  fraudulent  and  void.  It  Is  declared 
a  fraud  in  law.  **wIthout  any  particular  ref- 
erence to  Its  effect  upon  existing  or  subse- 
quent creditors."  KendaU  v.  FItta,  22  N.  H. 
1.  7.  It  Is  a  fraud,  though  "neither  the  dle- 
tkHiary  nor  morality  would  give  It  that  name" 
(1  Pars.  Cont  281);  and  a  creditor,  by  legal 
process,  may  seize  the  property  for  which  the 
Innoc^t  vendee  has  paid  an  adequate  consid- 
eration, and  apply  It  In  satisfaction  of  his 
debt.  Neither  the  good  faith  of  the  partleo, 
nor  the  entire  absence  of  Injury  or  Incon- 
venience to  others  on  account  of  the  sale,  to 
material.  Indeed.  If  it  could  be  shown  that 
the  Insolvent  debtor's  attachable  estate  was  In- 
creased In  value  by  reason  of  his  prudence, 
shrewdness,  or  good  fortune  hi  making  the 
trade  with  the  vendee,  the  evidence  would  be 
Inadmissible.  The  vendee  would  still  be  de> 
prlved  of  bis  property,  and  both  the  debtor 
and  his  creditor  would  be  benefited  thereby,— 
the  debtor  by  the  liquidation  of  his  Indebted^ 
ness,  and  the  creditor  by  the  collection  of  his 
claim. 

To  one  not  profoundly  versed  In  the  science 
of  law,  the  rule  that  In  all  cases  the  vendor's 
retention  for  his  use  of  the  possession  of  the 
chattels  sold  raises  a  conclusive  presumption 
of  fraud,  to  be  declared  by  the  court  as  a  mat^ 
ter  of  law,  would  seem  to  afford  a  convenient 
and  effective  method  by  which  creditors  may 
accomplish  a  practical  fraud  upon  Innocent 
third  parties.  A  strenuous  effort  to  guard  the 
Interests  of  attaching  creditors,  announced  u 


a  mle  of  law,  has  resulted  In  depriving  Inno- 
cent purchasers  of  tb^r  property  without  a 
return  of  the  purchase  price.  For  no  actual 
fault  on  their  part  they  are  often  doubly  pun> 
tahed,  being  compelled  to  sacrifice  the  consid- 
eration they  paid  for  the  property  as  well  as 
the  property  itself.  The  reason  assigned  for 
this  conclusive  presumption  of  fraud,  arising 
as  a  matter  <Nr  law  from  the  debtor's  unex- 
plained possession  of  the  chattels,  Is  that  such 
a  sale  is  void,  not  because  any  wrong  In  fact 
has  been  perpetrated^-not  because  the  cred- 
itors have  been  Injured  in  the  sIlghteBt  de- 
gree, or  have  been  actually  hindered  or  de- 
layed, in  the  collection  of  their  debts,  by  the 
debtor's  conditioned  sale  of  the  property,— but 
because  the  form  of  the  sale  is  such  as  might 
be  convenient  for  perpetrating  a  fraud  upon 
the  debtor's  creditors.  Such  sales  "would  af- 
ford a  cover  for  Innumerable  frauds  against 
creditors.  If  they  were  by  law  compelled  to 
unravel  each  transaction  and  show  actual 
fraud.  It  would  rarely  be  In  their  power  to 
do  this  in  the  most  fraudulent  cases.  All 
would  be  contrived  originally  by  the  parties 
to  the  fraud  to  meet  the  attack,  and  the  fraud 
would  be  carefully  covered  by  fortresses  Im- 
pregnable by  any  evidence  which  it  would  be 
In  the  power  of  creditors  to  bring  against 
them."  Cobum  v.  Pickering.  8  N.  H.  416, 
428.  "The  reason  why  the  law  denounces  as 
wanting  In  good  faith  and  fraudulent  a  bill  of 
sale  purjwrtlng  an  absolute  conveyance  of 
prop^ty,  but  attended  with  a  secret  trust,  Is 
that  it  holds  out  false  oc^ors;  that  it  Is  evi- 
dence to  prove  the  contract  to  be  different 
from  wliat  it  Is  In  reality;  and  Is  calculated  to 
deceive  and  mislead  creditors,  and  may  be 
used  for  that  purpose.  And  the  law  pre- 
sumes that  he  who  buys  goods  of  a  perscm  in 
debt,  and  takes  evidence  of  the  contract  which 
Is  in  Its  nature  false,  Intends  to  use  It  for  the 
purpose  of  decepticn,  and,  to  defeat  that  pur- 
pose, declares  the  contract  to  be  void  tor  that 
cause."  Parker  v.  Pattee,  4  N.  H.  176.  178. 
"It  to  becatise  such  tnurts  are  calculated  to  d& 
celve  and  embarrass  creditors,  because  they 
are  not  things  to  which  honest  debtors  can 
have  any  occasion  to  resort  in  sales  of  their 
property,  and  because  they  are  the  meana 
which  dishonest  debtors  commonly  and  ordi- 
narily use  to  cheat  their  creditors,  that  the 
law  does  not  permit  a  debtor  to  say  that  he 
used  them  for  an  honest  purpose  In  any  case." 
WInkley  v.  HIU,  9  N.  H.  31,  33.  In  effect  the 
argument  Is  that  Insolvrat  debtors  may  some- 
times resort  to  this  method  of  disposing  of 
their  proper^  In  order  to  place  It  beyond  the 
reach  of  their  creditors;  hence  the  law  pro- 
nounces all  such  sales  void  In  favor  of  attach- 
ing creditors. 

If.  from  the  nature  of  the  transaction,  It 
necessarily  followed  that  the  debtor's  purpose 
was  fraudulent,  and  that  the  vendee  engaged 
to  assist  him  In  carrying  It  out  the  legal  con- 
clusion or  conclusive  presumption  that  the  con- 
veyance was  fraudulent  and  void  would  be 
supported  by  sound  logic.  It  would  not  then 
In  the  flndlflg  of  the  fact  of  Intentloa  from 
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erldence  reasonably  misceptfble  of  more  than 
one  explanation.  Bat,  tf  It  is  conceded  that 
the  debtor  may  retain  the  possession  and  nae 
of  property  which  he  has  sold  without  Intend* 
Ing  to  delay  w  hinder  his  credltoia,  a  pre> 
sumption  of  law,  or  a  binding  charge  by  the 
eonrt  to  the  jury,  that  he  did  so  Intend,  and 
that  the  conveyance  Is  therefore  Told,  wonld 
seem  to  be  an  Invasion  of  the  province  of  the 
jury.  The  preenmption,  though  called  one  of 
law.  Is  essentially  one  of  fact  Formerly  It 
was  held  that  from  the  recent  unexplained 
possession  of  stolen  property  the  law  pre- 
sumed that  the  posseasw  was  the  thief,  and 
the  burden  of  proof  was  thereby  shifted  up- 
on the  respondent  But  In  State  Hodge, 
60  N.  &10,  this  doctrine  was  repudiated, 
on  the  ground  that  the  Inference  or  pre- 
somptlon  was  ant  of  fact  for  the  Jury,  not 
of  law  for  the  court  The  possession  of  stol- 
en property  may  be  evld^ce  that  the  re- 
spondent stole  It,  as  the  possession  by  the 
vendor  of  the  goods  sold  may  be  evidence 
that  he  bad  a  purpose  to  conceal  them  from 
his  creditors;  but  as  the  possession  of  prop- 
erty recently  8toI«i  Is  not  Inconsistent  with 
innocence  on  the  part  of  the  possessor,  and 
as  the  vendor's  possession  and  use  of  the  sub- 
ject of  the  sale  may  not  be  tainted  with  the 
least  bad  faith  on  his  part  fhe  Inference  to 
be  drawn  therefrom  Is  one  of  fact  &nd  noth- 
ing less  than  legislative  action  could  make  It 
a  rule  of  law.  Because  It  is  a  question  of 
fact  Its  determination  as  a  questlan  of  law 
has  often  resulted  in  the  most  evident  In- 
justice. If  the  debtw  sells  hfi  horse  for 
9100,  retaining  the  use  and  possession  of  It 
for  a  month,  and  with  the  money  buys  an- 
other horse  of  equal  or  greater  value,  no 
sound  reason  can  be  suggested  why  the  secu- 
rity which  his  creditors  may  obtain  should  be 
doubled  In  conaeqaence  of  the  transaction. 
As  a  matter  of  fact  they  are  not  Injured. 
Why,  as  a  matter  oC  law,  should  it  be  held 
that  they  are  defrauded?  **Exlstlng  credit- 
ors may,  of  course,  cliallenge  the  good  faltb 
of  the  transaction;  but  if  they  cannot  dis- 
turb an  absolute  sale  when  made  in  good 
faltii,  why  should  they  be  pmnltted  to  chal- 
Irage  a  conditional  sale.  If  made  In  like  good 
faith?  The  fact  liiat  fraudulent  relations 
are  possible  Is  hardly  a  snfficlent  reason  for 
denouncing  transacticms  which  are  not  fraud- 
ulent Sc^  If  the  qnestlon  were  open,  or  a 
new  one  unaffected  by  any  settled  law  of 
the  state,  we  Incline  to  the  opinion  that  the 
question  is  not  one  of  law  so  much  as  it  Is 
one  of  fact  and  good  faith."  Etherldge  v. 
Sperry,  189  U.  8.  266,  11  Sup.  Ct  665,  85 
Ih  Ed.  171.  "The  law  will  declare  any  Instru- 
ment  which  contains  provisions  that  are  not 
reconcilable  with  an  honest  or  legal  Interest 
to  be  void  upon  Its  face,  becanse  no  evidence 
can  change  Its  character.  But  In  all  other 
cases  wheife  prop^ty  Is  transferred  with 
the  alleged  Intent  of  hindering  or  defrauding 
creditors,  this  intent  cannot  be  conclusively 
•Mumed  by  tbe  law,  but  must  be  determined 


by  the  jniy,  upon  all  the  drcumstances  at  the 
ease."  1  Smith,  Lead.  Oaa.  (Oth  Am.  OA.) 
85.  ''Cases  may  present  themstives  where 
the  form  oi  the  conveyance  and  the  stipula- 
tions of  the  contracting  parties  are  of  such 
obviously  illegal  character  and  purpose  that 
it  may  be  the  duty  (tf  the  court  to  pnmonnce 
them  fraudulent  In  law,  and  wholly  inef- 
fectual; but  in'  general,  whenever  the  terms 
and  stipulations  of  a  contract  are  by  possi- 
bility compatible  with  good  faith,  and  have 
upon  the  face  of  them  the  esBentlaJ  elements 
of  a  legal  contract  the  question  of  fraudulent 
IntNit  and  want  of  good  faith  In  a  contract 
for  the  sale  of  property  is  to  t>e  submitted 
to  the  Jury."  Jones  v.  Huggeford,  S  aietc. 
(Mass.)  MS,  617. 

The  fundamental  difficulty  with  dedslona 
holding  that  "the  nature  of  the  benefit  re- 
served in  the  sale  Is  Immaterial,"  and  that 
any  **fav(v  to  be  shown  by  the  vendee"  is  a 
fraud  In  law  <Cobum  t.  Pickering,  supra), 
may  be  discovered  when  the  distinction  be- 
tween law  and  fact  Is  careftiUy  obeerved.  In 
cases  of  this  character  the  plaintiff  asserts, 
in  substance,  that  the  contract  of  sale  has 
operated  as  a  fraud  t^on  him  by  depriving 
him  of  the  power  to  appropriate  the  spedflc 
property  conveyed  in  payment  of  bis  adjudi- 
cated claim  against  his  debtor.  In  the  lan- 
guage (rf  the  statute  of  Eaisabeth,  he  claims 
that  the  sale  was  ''devised  and  contrived  of 
malice,  fraud,  covin,  collusion,  or  guile,  to  the 
end,  purpose,  and  Intent  to  delay,  hindw,  or 
defraud  creditors."  18  EUa.  c.  6.  Bat  In- 
stead of  provhig  his  case  and  snstalnlng  the 
burden  he  assumes,  he  finds  it  Is  only  neces- 
sary to  ask  the  judge  to  role  as  a  matter  of 
law  that  the  debtor's  possession  and  use  of 
the  property  told  conclusively  proves  "the 
malice,  fraud,  covin,  collusion,  or  guile"  nec- 
essary to  defeat  the  sale.  TblB  rule,  «ro- 
neously  called  a  presumption  of  law,  compels 
the  judge  to  hold  In  very  many  cases  that  the 
sale  was  fraudulent  when  It  Is  plainly  appat^ 
ent  that  It  was  attended  with  the  utmost  good 
faith  towards  the  TeaAofa  creditors.  It  be- 
comes the  means,  In  perhaps  a  majority  of 
cases  where  It  Is  applied,  of  depriving  Innocent 
parties  of  their  property  bought  at  a  bona  fide 
sale  thereof.  Although  the  evidence  before 
the  jury  Is  uncontradicted  that  tbe  sale  was 
not  only  fair,  but  made  In  the  Interest  of  the 
vendor's  creditors,  they  are  Instructed  that 
they  must  n^atlve  that  fact  by  a  presump- 
tlon  announced  by  tbe  court  as  a  prlndide  of 
substantive  law.  That  mischief  has  resulted 
from  such  a  palpable  conversion  of  a  qnestlon 
of  fact  Into  one  of  law  Is  not  snrprldng.  If 
It  is  conceded  that  the  actual  purpose  of  the 
vendor  Is  not  important  but  only  the  effect  of 
tbe  transaction  upon  the  rights  of  creditors 
is  to  be  considered,  it  Is  manifest  that  tbe 
qnestlon  Is  stUI  one  of  fact  To  hcdd  that 
the  vendor's  temporary  use  of  the  property  Is, 
under  all  circumstances,  prejudldal  to  tbf 
rights  of  creditors,  Is  an  nioglcal  conclusion 
whidi  flndp  no  support  in  the  ordinary  ex- 
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perience  of  men.   It  may  or  may  not  be  the 

mom  of  concealing  tbe  debtor*!  property 
bom  bl«  creditors,  and  wbether  or  not  It  hag 
tliat  effect  mnst  depoid  upon  Oib  clrcnin- 
■taneea  ot  each  case,  which  necessatlly  differ 
In  variety  and  Importance  from  thoea  of 
every  otfaw  eaae.  Hence  tbe  qowtltni  pre- 
■ented  should  be  one  of  fact  for  the  Jnry,  and 
not  one  of  law  for  the  court 

It  Is  somewhat  rauarksltle  that  Uu  ttat- 
nte  of  Elisabeth  (18  xai&  c.  S).  which  hi  a 
highly  penal  statnte.  should  bare  been  con- 
■tmed  as  glrlng  authority  to  the  court  to 
pronounce  as  fraudnlent  and  Told  sales  of  per- 
sonal property  which  are  admittedly  honest 
aqd  advantageous  to  the  vendor  and  bis 
creditors.  The  language  of  the  act  does  not 
indicate  sndi  a  purpose,  and  no  considerations 
of  public  policy  demand  or  require  such  a  con- 
■traettfm.  It  makes  one  shudder  to  think  tbat 
persona  who  appear,  like  the  defendants,  to 
have  acted  most  honestly,  should  have  been 
In  any  haiard  of  being  subjected  to  punish- 
ment for  bsvlng  endeavored  to  i^ocure  an 
equal  distribution  of  thcdr  debtor's  effects 
amtmg  sU  his  creditors.**  Orose,  J.,  In  Manx 
T.  Howell,  4  JBaat,  1,  Ifi.  It  would  seem  that 
an  Intention  to  dday  and  hinder  creditors 
A  pretoided  sale  oc  transfer  of  pK^erty  was 
a  material  fact  to  be  jvoved  In  a  prosecntlon 
ondu  tbe  statute.  It- did  not  declare  that 
tbe  vendor's  possession  of  property  sold.  If 
miexplatned,  or  his  retention  at  any  benefit 
to  be  doired  from  tiie  use  of  the  property, 
abonUt  make  tiie  sale  Toid.  and  subject  the 
parties  to  a  heavy  penalty.  Hughes  v.  Cory, 
20  Iowa,  880,  402.  But,  by  judicial  ctmstruo- 
ti<m  amounting  to  legislation,  audi  a  meaning 
has  been  given  to  it  "But  then  sueh  a  con* 
Btmctlon  la  not  to  be  made  In  sanwrt  vt 
creditors  as  will  make  third  persons  sufferers. 
Thoefore  the  statute  does  not  militate  agatoat 
any  transaction  bona  flde,  and  where  there 
la  no  Imagination  ot  fraud."  Oadogan  v. 
Kennett  Gowpw  4Se,  484.  It  may  be  open  to 
awlous  doubt  whether  the  fraud  found  to  ex- 
ist In  Twyne's  Csse.  8  C9bke,  80.  was  dedared 
to  exist  as  a  matter  of  law.  and  this  Is  re- 
garded as  a  leading  case  upon  the  subject  ot 
ftandulent  salea  With  referoice  to  that 
caae,  It  Is  material  to  note  tbat  the  trial  was 
upon  an  information  In  the  star  chamber  be- 
fore the  Judges  who  were  to  pass  upon  the 
facts  as  well  as  the  law;  and  It  was  not  Im- 
poirtant  to  draw  distinctions  between  the 
province  of  the  court  and  tbat  of  ttie  Jury. 
Moreovo',  the  entire  argument  seems  to  have 
been  hitended  to  prove  tbat  Twyne  was  guilty 
of  actual  fraud,  and  he  "was  convicted  of 
baud,  and  he  and  all  the  others  of  riot"  It 
Is  not  to  be  supposed  that  such  a  result  would 
hare  been  reached  In  a  prosecution  against 
napmdents  entirely  Innocent  of  any  sinister 
purpose,  unless  It  is  sonnd  law  that  criminal 
Intent  Is  to  be  found  by  the  court  as  a  qnes- 
flon  of  law,— a  conclusion  long  since  repudi- 
ated. State  T.  Bartlett,  43  N.  H.  224;  State 
T.  Flke.  48  M.  H.  808^  481.  One  badge  of 


fraud  discovered  In  that  case  was  the  state* 
ment  In  the  deed  that  It  was  made  "honestly,' 
truly,  and  IXHia  flde,**  but  It  was  not  the 
purpose  of  tbe  court  to  lay  It  down,  as  a  rule 
of  law  applicable  to  all  cases,  that  a  declara- 
tion by  the  parties  to  a  sale  of  their  honesty 
was  conclusive  evidence  of  their  dlsbonesty. 
It  was  a  fact  which  tbe  court  thought  had 
some  tendency  to  prove  such  a  purpose,  but, 
like  tbe  other  "badges  of  fraud"  mentioned  in 
the  case,  It  did  not  necessarily  preclude  ex- 
planatory evidence  of  good  faith.  A  careful 
examination  of  the  decision  In  Twyne's  Oeae 
would  undoubtedly  show  either  that  a  con- 
clusion of  fact  was  stated  aa  a  proposition  of 
law.  or  that  there  was  no  lnt«itton  to  enun- 
ciate a  legal  doctrine  at  variance  wltii  the 
manifest  purpose  of  the  statute  of  Elizabeth. 
It  would  also  appear  that  subsequent  cases, 
professedly  following  that  case  (Indudbig 
Oobum  V.  Pickering,  si^ra),  have  billed  to 
ooDslder  tbe  evident  purpose  of  ibe  statute  In 
explaimtlon  of  tbe  meaning  of  that  decision, 
and  have  been  led  to  regard  as  settled  law 
the  statement  of  evidentiary  tacts. 

It  Is  not  often  that  the  hnr  results  in  palpa- 
ble injustice  and  wrmig.  Its  purpose  Is  the 
accomplishment  of  Justice.  It,  In  Its  prac- 
tical application.  It  as  often  produces  wrong 
as  It  promotes  ri^t.  a  critical  examination  of 
Its  history  and  development  is  demanded  t<a 
the  dlsooveiy  and  cwrectlon  ct  the  error;  fM 
hi  such  a  case  It  Is  safe  to  assume  tbat  emnr 
In  some  bam,  and  at  some  stage  of  its  growQi, 
has  distorted  the  law  and  deprived  it  of  some 
essential  attribute.  To  hold  that  under  no 
dreumstances  can  a  vendor  retain  tiie  possee- 
slon  and  use  of  the  subject  ot  the  ssle  wlfli 
Qie  assent  of  the  vendee  is  to  state  a  prop- 
osltloi  of  law  which,  hi  a  msjosity  of  cases 
where  It  la  applied,  results  In  gross  Injustice 
to  hmocent  vendees.  The  purpose  of  the  law 
Is  not  attataied.  "In  my  long  esperience  I 
have  had  occasion  to  observe  the  mlschler- 
ons  opontlon  of  the  rule;  for,  under  Its  ap> 
^cation,  I  have  found  myself  comp^ed,  aa 
a  Judge,  to  pnmonnoe  transactions  to  be  fraollp 
ulent  siad  void  as  to  creditors  whtdi  were 
known  to  be  perfectly  fair  and  bona  fide,  and 
were  not  Intended  or  calculated  to  delay,  bin 
der.  or  defraud  creditors.'*  Cabell,  P.,  In 
Davis  V.  Turner,  4  Grat  422,  470.  Manifest 
ly,  a  rule  of  law.  though  adhered- to  for  yeara. 
which  Is  so  repugnant  te  natural  Justice, 
ought  not  to  be  extended  beyond  the  bounds 
Indicated  by  former  dedslons.  Albee  v.  Web- 
ster, 16  N.  H.  882.  871,  873.  Fraudulent 
sales,  within  the  principle  now  under  consid- 
eration, are  only  voidable  at  the  election  of 
the  vendor's  Judgment  creditors.  As  between 
the  parties  and  their  r^resentatlves,  they  are 
valid.  The  title  passes  to  the  vendee  and  Is 
good  against  a  subsequent  bona  fide  purchaser 
of  the  vendor  who  retains  possession.  Stev- 
ens V.  Morse,  47  N.  H.  532,  535;  Quimby  v. 
Williams.  67  N.  H.  48»,  49S,  41  Atl.  862. 
Such  sales  are  valid  against  the  claims  of  all 
the  creditors  of  the  vendor,  exc^  Oiose  only 
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who  by  attacbmrat  or  levy  seise  the  Identical 
property  conveyed.  Jones  t.  Bryant,  13  N. 
H.  63;  HUl  T.  Bank,  45  N.  H.  800.  310;  Hey- 
wood  T.  Brooks,  47  N.  H.  231.  234;  Leavltt 
r.  Learltt,  47  N.  H.  820.  333,  334;  Ritchie  t. 
Olover,  56  N.  EL  610,  611;  Owen  r.  Dixon,  17 
Conn.  492,  406. 

While  an  administrator,  as  the  representa* 
tlve  of  the  creditors,  may  cause  the  Intes- 
tate's fraudnlent  conTeyance  to  be  set  aside 
(Klngebmy  v.  Wild,  S  N.  H.  80;  Janrrln  v. 
Curtis,  68  M.  H.  812).  It  Is  belleTed  that  his 
remedy  In  this  respect  has  been  confined  to 
cases  where  the  creditors  defranded  would 
otherwise  snffer  actual  loss.  If  the  Intestate 
has  sold  personal  property  for  a  fall  consid- 
eratlcm,  by  a  sale  unimpeachable  except  for 
his  retention  of  the  possession,  the  adminis- 
trator, however  insolvent  the  estate  may  be, 
cannot  appropriate  the  property  to  the  pay- 
ment of  the  debts,  but,  on  the  contrary,  Is 
bound  to  deliver  them  to  the  vendee;  for  the 
creditors  of  the  estate  have  been  In  no  wise 
Injured  by  the  transaction.  "In  the  case  now 
before  oa  a  fall  cbnslderatlon  was  paid  to 
Bdson,  by  means  of  which  his  estate  was 
benefited  to  that  amount,  and  It  is  the  same 
thing  as  If  It  had  been  paid  to  his  administra- 
tor. It  is  not  to  be  presumed  that  the  Intes- 
tate has  wasted  his  estate,  but  rather  that  the 
consideration  paid  has  gone  to  Increase  his 
assets.  If  we  were  to  decree  against  the  de- 
f^dant,  it  would.  Id  effect,  give  the  estate 
the  benefit  of  receiving  a  second  time  the  full 
value  of  this  property,  and  Inflict  a  penalty 
upon  the  defendant  This  would  be  equi- 
table, and  Is  a  sufficient  reason  why  chancery 
will  not  lend  its  aid  to  the  administrator." 
Allen  T.  Mower.  17  Vt.  61.  68.  If  the  de- 
ceased has  conveyed  bis  property  to  a  stran- 
ger without  receiving  an  equlval^it  for  It,  the 
Inference  might  be  Irresistible  QxaX  be  had  di- 
minished his  assets  to  that  extent,  and«  In 
effect,  defrauded  his  credlton.  Abbott  v. 
Tenney.  18  N.  H.  109;  Cross  v.  Brown,  51  N. 
H.  486;  Preston  v.  Cutter.  64  N.  H.  461,  460, 
13  Atl.  874.  But,  tf  It  does  not  appear  that 
the  assets  In  the  hands  of  the  administrator 
were  diminished  by  tbe  transaction,— ordina- 
rily a  question  of  fact,— Justice  would  not  re- 
quire  him  to  Institute  proceedings  to  set  it 
aside.  Substantially  all  the  property  of  the 
estate  Is  vested  In.  him  for  tbe  benefit  of  tbe 
creditors,  and  no  creditor  can  insist  that  any 
specific  property  shall  be  appropriated  to  the 
payment  of  his  debt  (Pub.  St  c.  191,  >  7),  as 
he  might  have  done  by  an  attachment  and 
levy  during  tbe  lifetime  of  tbe  deceased. 
Hence  tbe  only  ground  on  which  he  can  In- 
sist that  the  administrator  shall  repudiate  the 
deceased's  conveyance  Is  that  the  assets  of 
the  estate  tar  tbe  payment  of  tbe  debts  have 
been  materially  decreased  thereby.  If  that  Is 
not  the  fact  It  would  be  difficult  to  suggest 
a  reason  wtiy  an  Innocent  vendee  of  the  de- 
ceased, who  tot  a  proper  purpose  allowed  the 
goods  to  remain  In  the  tatter's  possession, 
should  be  onnp^ed  to  contribute  to  flie  en- 


richment of  the  estate.  Badger  t.  Stray,  16 

N.  H.  168,  174. 

In  foreign  attachment  It  has  been  held  that 
the  doctrine  of  Oobum  v.  Pickering,  so  far  as 
It  authorizes  a  conclusive  legal  preanmptloD 
of  fraud  contrary  to  tbe  tact,  Is  not  applicable. 
In  Boardman  v.  Cashing,  12  K.  H.  106,  112- 
114,  the  court  say:  "We  are  of  opinion 
that  the  broad  principle  of  Oobum  v.  PIdc- 
ering,  and  other  cases  dted,  however  prefer 
It  may  be  In  the  case  of  attachment  •  •  • 
cannot  be  applied  In  a  suit  where  the  party 
who  contests  tiie  sale  as  fraudulent  summons 
tbe  vendee  as  a  trustee  of  the  vaidor,  and  has 
an  Importunity,  if  he  sees  fit  to  examine  him 
on  oath  relative  to  the  terms,  condltitms,  and 
drcumstances  attending  the  sale.  •  •  • 
If  placing  upon  tbe  record  an  absolute  convey- 
ance of  tbe  seven-sixteenths  of  the  ship  might 
have  a  tendency  to  mislead  creditors,  and  if 
It  might  therefore  be  objectionable  on  that 
account  In  case  the  ship  had  been  attached. 
In  which  case  no  evidence  could  have  been  de- 
rived from  the  vendees,  In  a  suit  by  tbem  to 
recover  the  propert7,  it  may  be  true,  notwltb- 
standtt^,  tliat  tbli  conveyance  was  taken  with 
no  design  to  defraud,  but  on  a  supposltioo 
that  it  would  more  effectually  secure  their 
rights.  This  form  of  process  is  regarded  as 
an  equitable  action,  and  It  would  not  consist 
with  equity  to  deprive  the  party  of  a  mort- 
gage security  by  reason  of  a  mere  mistake  In 
the  mode  of  taking  It"  This  is  an  unequivo- 
cal recognition  of  tbe  rights  of  creditors  to 
set  aside  a  presumptively  fraudulent  convey- 
ance upon  an  attachment  of  the  property,  but 
the  opinion  also  contains  tbe  equally  emphatle 
assntion  that  the  enforcement  of  such  rights, 
without  regard  to  tbe  actual  Intention  of  tbe 
parties  or  the  resulting  Injury,  Is  not  to  be 
extended  to  cases  requiring  the  application  of 
equitable  principles.  To  charge  a  trustee  In 
foreign  attachment  on  account  of  a  fraudu- 
lent sale  of  property,  fraud  must  be  proved 
as  a  fact  from  all  the  relevant  drcumstances 
of  the  case,  and  not  declared  as  a  matter  of 
law  from  a  few  circumstances  which  as  evi- 
dence might  indicate  a  fraudulent  purpose. 
Hutcltlns  V.  Sprague.  4  N.  H.  460;  Bank  v. 
Clough,  43  N.  H.  178;  Heywood  v.  Brooks,  47 
N.  H.  231;  Ontterson  v.  Morse.  68  N.  H.  B2B; 
Robinson  v.  Mitchell,  62  N.  H.  629. 

The  doctrine  of  fraud  condnslvely  presum- 
ed to  exist  In  the  sale  of  personal  property, 
when  the  vendor  retains  the  possession  and 
use  of  it  has  been  confined  to  cases  of  the 
litigation  of  the  titie  between  the  vendee  and 
a  creditor  of  tbe  vendor,  who  has  levied  upon 
the  Identical  property  as  the  property  of  the 
vendor.  There  has  been  Ilttie  disposition  to 
extend  Its  operation  to  other  cases  involving 
the  Interests  of  creditors.  In  Olark  v.  Morse, 
10  N.  H.  236,  239,  the  court  referring  to  the 
rule  announced  In  Cobum  v.  Pickering,  say 
that  It  may,  "In  some  Instances,  have  operated 
to  the  loss  of  a  purchaser  who  had  actually 
paid  a  full  consideration  for  property  which 
be  bad  incautiously  left  In  tbe  possession  ot 
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the  Tendor;  bnt  we  an  uttefied  tbat  tt  to 
sustained  on  snffideot  authority,  and  UuU  Hs 
genera]  operation  la  aalDtarr  in  preserrlng 
good  f&ltb  in  sales  of  personal  property,  and 
in  prerentlng  litigation  upon  qnesttons  whkdi 
would  otherwise  arise  respecting  sales  ot  tbat 
character,  nnaocompanled  with  possession. 
But;  while  we  adhere  to  that  decision,  we 
hare  no  disposition  to  extend  the  principle  of 
that  case,  so  that  a  rendee  can  never  safely 
permit  the  vendor  to  have  the  possession  and 
use  of  the  property  after  he  has  parted  with 
the  title."  In  other  words,  the  mischief  re- 
sulting from  the  rule  was  a  reason  for  its 
nmextenslon,  and  this  dedaratlon  tjt  the  duty 
of  the  court  has  hitherto  been  strictly  ob- 
served. The  doctrine  of  Cotonm  v.  Pickering 
never  has  been  extended  either  in  Its  scope  or 
application.  It  has  been  confined  strictly 
within  Its  original  Umlts,  and  an  lamination 
of  the  cases  In  which  It  has  been  applied 
shows  that  It  ongbt  not  to  be  extended.  In 
more  than  one-half  of  them  It  Is  either  ex- 
pressly found  or  distinctly  appears  that  there 
was  no  fraud  In  fact,  and  tbat  no  creditor 
was  Injnred  or  In  any  way  misled  by  the 
transaction.  Parker  v.  Pattee,  4  N.  H.  17&; 
Paul  V.  Cnx^er,  8  N.  H.  288;  Towle  v.  Holt 
14  N.  H.  61;  Ladd  v.  Wlggln,  35  N.  H.  421; 
Plnkerton  v.  Railroad,  42  K.  H.  424;  Shaw 
V.  Thompson,  43  N.  H.  130;  Lang  v.  Stock- 
well.  SS  N.  H.  661 :  CutUng  v.  Jackson,  66  N. 
H.  268;  Plalsted  v.  Holmes,  68  N.  H.  298; 
Flagg  V.  Pierce.  68  K.  H.  348;  Parker  v.  Mar^ 
veil,  60  N.  H.  SO.  The  vendee's  property  in 
these  cases'  was  seized  and  applied  In  satis- 
fiictlon  of  the  vendor's  debt,  not  by  reason  ot 
any  actual  frand  or  wrongdoing  on  his  part, 
not  because  the  vendor  hod  any  purpose  to 
conceal  his  proper^  from  bis  creditors,  but 
because,  by  an  Innocent  and  perfectly  harm- 
less mistake,  they  became  subject  to  the  oper- 
ation of  a  rule  of  law  designed  to  prevent 
frandulmt  transfers  of  property.  A  rule  of 
law  established  by  dedslon,  whldi  produces 
more  mischief  than  It  prevents.  If  not  over- 
ruled, should  not.  by  analogy,  be  applied  to 
cases  easily  distinguished  from  the  authc^- 
tles  which  have  announced  and  established 
the  rule.  If  it  has  nothing  but  the  force  of 
authority  to  bub  tain  it.  Justice  does  not  re- 
quire its  unnecessary  extension;  and  if  it  has 
become  established  as  a  rule  of  property,  and 
cannot  be  abrt^ated  except  by  legislation 
(Bellows  V.  Parsons.  18  N.  H.  266,  261;  1  Kent, 
Comm.  *476),  It  should  be  kept  within  the 
bounds  Indicated  by  the  precedents. 

It  Is  mmecessary  to  decide  whether  the  de- 
cision announced  In  Oobum  r.  Pickering  and 
followed  in  numerous  cases  during  the  last  70 
years  can  be  overruled.  The  question  to  be 
determined  Is  whether  the  legislature,  by  the 
language  used  in  the  Insolvency  law  (Pub.  St 
c.  201, 1  26),  Intended  to  give  the  assignee  the 
same  power  to  avoid  a  sale  by  the  debtor,  on 
account  of  fraud  presumed  by  law  contrary 
to  the  fact  ttiat  a  creditor  acquires  by  attach- 
ment and  levy.  The  words  of  the  statute  are 


that  "an  pledges,  payments,  mortgages,  sales, 
and  transfers,  whenever  mode,  if  fraudulent 
as  to  creditors,  shall  be  void."  The  meaning 
<jt  the  words,  'fraudulent  as  to  credltMV,"  to 
not  free  from  doubt  Do  they  refer  to  trans- 
acttons  that  are  bdd  to  be  fraudulent  as  a 
ihatter  of  law,  though  they  may  result  In  no 
damage  to  a  single  creditor,  as  well  as  to 
transactions  that  are  tainted  with  actual 
fraud  and  that  produce  actual  loss  or  dam- 
age? No  one  would  doubt  that  the  language 
used  is  snfllclent  to  include  sales  that  operate 
as  a  fraud  In  fact  upon  creditors,  and  that  Is 
the  meaning  men  In  general  would  attach  to 
them.  They  are  not  technical  words,  and  do 
not  appear  to  have  been  used  In  a  technical 
sense.  No  reason  is  suggested  why  they 
should  have  one  meaning  In  law  and  anothw 
meaning  In  ordinary  speech.  With  rare  ex- 
ceptions, thto  phrase,  when  It  occurs  in  law 
books,  relates  to  fraud  in  fact  nnless  the  con- 
text indicates  a  different  meaning.  In  the 
chapter  relating  to  Insolvency  proceedings 
<Pub.  Bt  c.  201),  It  U  provided  that  'the  Judge 
may  summon  any  person  suspected  of  having 
fraudulently  received,  concealed,  embezzled, 
or  conveyed  away  any  of  the  estate  of  the 
debtor,  *  *  *  to  appear  and  submit  to  an 
examluatlon"  (section  27);  tbat  the  debtor 
shall  make  oath  that  he  has  not  disposed  ot 
any  of  his  property  in  order  to  defraud  bto 
(^editors  (sectlMi  34);  that  "debts  created  1^ 
the  debtor's  frand  •  •  •  shall  not  be  dis- 
charged" (section  87);  that  a  discharge  shall 
not  be  granted  **if  he  has  fraudulently  con- 
cealed any  part  of  his  estate,  ***<»■ 
has  made  any  fraudulent  payment  gift  trans- 
fer, conv^ance,  or  assignment  of  any  part  of 
his  property"  (section  40);  and  that  the  presi- 
dent ot  a  corporation  In  insolvency,  or  other 
proper  officer,  shall  make  oath  tbat  no  part 
of  the  estate  has  been  "disposed  of  in  any 
manner  in  fraud  of  the  laws  relating  to  In* 
solvency  or  of  the  creditors  of  the  corpora- 
tion" (section  49).  Questions  of  fraud  arising 
under  these  sections.  It  Is  safe  to  'assume, 
would  not  be  determined  by  presumptions  ot 
law  Inconsistent  with  the  proven  or  admitted 
facta.  A  transfer  of  property  which  might  be 
evidence  of  fraud  would  not  be  declared  to 
be  such  in  the  face  of  a  reasonable  explana- 
tion. And  if  the  words  "fraud,"  "defraud," 
"fraudulent"  and  "fraudulently,"  as  used  In 
these  sections,  relate  to  actual  fraud  alone,  It 
would  be  dii9cult  to  explain  why  the  lee^- 
lature  In  another  section  of  the  same  chapter 
used  the  word  "fraudulent*  to  Indude  ftaud 
In  law.  If  tbat  had  been  the  legislative  pur- 
pose,  some  unequivocal  Indication  of  It  would 
be  expected. 

The  claim  Is  advanced  tbat  the  expres^on, 
fraudulent  as  to  creditors."  has  acquired  Id 
law  a  "peculiar  and  appropriate  meaning" 
(Pub.  St  c.  2. 1  2),  which  the  court  must  adopt 
In  giving  It  a  constmctlcHi;  and  the  "peculiar 
and  appropriate  meaning,"  it  Is  said,  is  tbat 
It  relates  to  harmless  sales  of  property  which 
creditors  may  set  aside  as  fraudulent  in  law, 
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u  well  a*  to  s&let  that  are  fraudulent  In 
fact  Bat  tbe  argnmoit  provea  too  mncb; 
Cor,  If  tiie  exinresslm  Is  to  be  eonstniea  In 
■view  ct  the  doctrine  of  Cobnm  t.  Pickering 
and  the  casea  based  upon  tbat  antiunlty,  It 
alionld  read  "fraudulent  as  to  attaching  cred- 
Ittwa  wlio  bare  obtained  a  Uen  upca  tbe  prop- 
ertr.**  If  there  are  no  creditors  of  that  6»- 
seriptlon,  this  danse  would  have  no  appUca- 
tk«  in  the  caae  of  an  asslgnnmit  in  Insolven* 
cj.  If  the  legislature  merely  desired  to  pre- 
serve the  rli^ts  of  creditors  as  d^lned  In 
casea  relating  to  tiielr  title  obtained  bj  a  levy 
<m  properQr  trandnlently  conTejred,-^  that  ia 
tha  meaning  the  statnte,— the  language 
need  mnst  be  qnallfled  as  above  loggeBted, 
and  only  Judgment  creditors  who  have  ob- 
tataifid  a  Vol  on  the  property  are  protected  by 
tbe  statute. 

**If  a  plalntur  seete  relief  in  equity  in  re- 
gard to  personal  estate,  he  must  show  an  ex- 
ecution giving  him  a  lien  on  tbe  goods  and 
Chattels,  whldi  be  has  pursued  to  every  avail- 
able extent  at  l&w  before  he  can  resort  to 
equity  tor  reUef."  Dodge  t.  Griswold,  8  N. 
H.  426, 427.  'The  general  principle  deduclble 
from  the  authorities  ai^cable  to  this  cese  ts 
that  where  prepay  Is  subject  to  executloo. 
and  a  creditor  seeks  to  have  a  frauduloit 
conveyance  or  obetructlon  to  a  levy  or  sale 
tamoved,  be  may  file  a  bill  as  soon  as  be  has 
obtained  a  spedflc  lien  upon  the  propertj, 
whether  the  lien  be  obtained  by  attachment, 
Judgment;  or  tbe  Issuing  of  an  execution. 
But  If  tbe  property  Is  not  subject  to  levy  or 
sale,  or  If  tbe  creditor  has  obtained  no  Uen, 
he  must  show  bla  remedy  at  law  exhausted, 
by  an  actual  return  upon  his  execution  tbat 
DO  goods  or  estate  can  be  found  (which  Is  pur- 
suing bla  remedy  at  law  to  every  available 
extent),  before  he  can  file  a  blU  to  reach  the 
equJtaUe  property  of  Oie  debtcw."  Tappan  t. 
Bnms,  U  N.  H.  811.  S27. 

A  aale  ^Yraudnloit  as  to  creditors"  Is  not 
fraudnlent  as  to  all  creditors.  It  cannot  be 
attacked  or  set  aside  by  a  oedltor  who  has 
done  nothing  towards  securing  his  claim.  As 
to  him  It  Is  not  fraudulent  The  mere  sale  of 
property,  attended  with  a  secret  trust  In  favor 
of  the  vendor,  does  not  alone  show  that  his 
creditors  have  been  defrauded,  or  that  they 
have  been  hindered  or  obstructed  In  the  col- 
lection of  their  debts.  An  unsuccessful  at- 
tempt to  make  tibe  ct^ectlon  by  legal  process 
must  be  shown  before  It  can  be  said  that  the 
sale  was  "fraudulent  as  to  creditors."  In 
other  words,  It  was  fraodulent  only  as  to  such 
creditors  as  failed  to  secure  their  debts  by 
legal  process.  Hence  some  of  the  debtor's 
creditors  may  be  defrauded  by  the  transac- 
tion, while  others  are  held  In  law  to  have 
suffered  no  injury.  The  former  class  can 
prove  a  case  of  fraud,  the  latter  cannot 

Upon  a  creditors'  bill  (Pub.  St  c.  205,  |  7) 
It  is  necessary  for  him  to  show  that  an  "ex- 
ecution has  been  Issued  and  returned  unsat- 
isfied" before  he  can  have  the  assistance  of 
.  equitable  procedure  to  reaidi  property  "convey- 


ed by  the  debtor  lo  fkand  of  his  credltora.*  If 
he  doea  nrt  j^ore  tbat  an  nnsatlafted  execu- 
tion has  been  returned,  he  Is  not  one  of  the 
creditors  who  has  been  defrauded  by  tbe 
debtor's  eonr^anee,  though  attended  by  a 
"secret  trust"  The  conveyance  is  not  fraud- 
ulent as  to  him.  But  tbe  assignee  In  this 
case,  representing  all  ttw  credltora,  none  of 
whom  have  prosecuted  tiielr  claims  to  Judg- 
ment, hislsto,  in  effect  that  he  Is  entitled  to 
prosecute  a  creditors'  bill  without  complying 
wltb  statutory  provlsltms  which  are  essen- 
tlal  in  proceedings  of  th&t  character.  Tbe 
creditors  whom  be  represents  could  not  have 
sdecessfully  taken  that  position  before  the 
Insolvency  proceedings  were  begun.  Why 
should  they  be  granted  that  Indulgence 
through  the  medium  of  th^r  representetlve 
or  trustee?  He  Is  entitled  to  set  aside  sales 
of  the  debtor  that  are  "fraudulent  as  to  cred- 
itors"; that  Is,  the  debtor's  creditors. 

But  If  that  expression  Is  to  be  regarded  as 
a  technical  phrase,  which  has  "acquired  a  pe- 
culiar and  appropriate  meaning  In  law,"  It  Is 
plain  that  It  relates  to  a  fraud,  either  In  fact 
or  In  law,  upon  jodgment  creditors.  Bat  such 
a  construction' would  render  that  expression 
in  tbe  Insolvency  law  practically  meaning- 
less, since  it  would  be  an  extremely  excep- 
tional case,  in  .which  the  assignee  could  even 
attack  a  conveyance  which  was  fraudnl^ 
in  fact  The  provision  In  the  Insolvency  law 
that  sales  "fraudulent  as  to  creditors"  are 
void  can  only  be  used  In  Its  popular  meaning, 
whldi  authorizes  tbe  assignee  to  set  them 
aside  without  regard  to  the  question  wheth- 
er the  credltCKS,  or  any  of  them,  might  have 
appropriated  the  property  conveyed  at  the 
date  of  the  assignment  It  Is  to  be  presum- 
ed that  the  legislature  intended  to  confer  some 
power  upon  assignees  In  such  cases.  The 
technical  construction.  If  carried  to  Its  logical 
result  deprives  the  statute  of  any  practical 
effect;  while  the  natural  and  usual  construc- 
tion attadied  to  the  language  by  men  In  gen- 
eral makes  It  a  potent  means  of  frustrating 
and  defeating  sales  and  conveyances  which 
were  deslgn^y  Intended  to  cheat  and  de- 
fraud the  debtor's  creditors,  or  which  neces- 
sarily have  that  effect 

If  the  word  "traadulent"  has  acquired  a 
peculiar  meaning,  the  word  "creditors,**  for 
tbe  same  reason,  cannot  be  used  In  Its  popu- 
lar sense.  Decisions  which  have  declared  an 
act  to  be  a  fraud,  which  In  ordinary  lan- 
guage would  be  called  an  honest  sale,  have 
also  declared  tbat  only  Judgment  creditors  of 
the  vendor  shall  be  allowed  to  say  that  they 
were  defrauded  by  the  harmless  act  To  hold 
that  an  assignee  In  Insolvency  under  our  stat- 
ute may  set  aside  bis  debtor's  honest  sales  of 
property,  which  result  In  no  diminution  of 
the  estate,  because  under  other  circumstan- 
ces they  might  be  deemed  fraudulent  In  law 
as  to  certain  creditors,  would  be  to  extend 
the  doctrine  of  Cobnm  v.  Pickering  In  favor 
of  all  the  creditors,  and  to  give  a  novel  and 
unnecessary  meaning  to  the  language  of  tbe 
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statnta  Hie  expression.  '^fnuiOnlent  u  to 
credlton,"  would  receive  neltber  Its  "pecalltt 
and  aK>roprlate  meaning/'  as  defined  by  the 
anthorltlee,  nor  Its  ordinary  and  natural  mean- 
ing, as  interpreted  by  men  in  generaL  It  Is 
therefore  apparent  that  this  method  of  con- 
■tmctlon  cannot  be  adopted.  The  leglslatlTe 
purpose  la  not  ascertained  from  erldenoe  so 
doubtful  and  ambiguous. 

The  language  of  the  statute  is  to  be  onder- 
atood  In  Its  popular  and  nsual  sense,  and 
when  so  construed  It  resnlts  In  no  Injustice, 
and  does  not  compel  the  ooort  to  datomwe  as 
frandolent  and  toW  transactions  that  are,  on 
an  theories  of  morality,  honest  and  valid. 
It  has  been  regarded  as  a  mettA  mle  that 
when  a  statute  is  capable  of  two  constroc- 
tlons,  one  of  which  leads  to  absurd,  Irrational, 
or  nnjnst  results,  and  the  other  to  reasona- 
ble and  Just  results,  the  latter  is  to  be  adopt- 
ed as  an  expression  of  the  legislative  Inten- 
tion. Smith  V.  Bnrley,  9  N.  H.  423,  427;  Ath- 
erton  v.  McQnesten,  46  N.  H.  205,  211.  212; 
Oheshlre  County  Tel.  Co.  v.  State,  68  N.  H. 
l«7-18e;  Opinion  of  the  Justices,  66  N.  H. 
«29,  660,  651,  658,  609,  S3  Atl.  1076;  Mld- 
dlebrook  v.  French,  4  Conn.  1;  Church  of 
Holy  Trinity  v.  U.  S.,  143  U.  S.  467,  469-461, 
12  Snp.  Ct  511,  86  L.  ShL  226;  Perry  v.  SUn- 
net,  2  Mees.  &  W.  471;  Camp  v.  Rogers.  44 
Conn.  291;  People  v.  Jsehne.  103  N.  T.  182, 
197,  8  N.  E.  874.  In  such  a  case  the  court  is 
bound  to  presnme  as  a  matter  of  reasonable 
•Tldenoe  that  the  statute  was  not  Intended  to 
vnl^ect  an  Innocent  person  to  loss  or  Injury, 
either  In  his  persra  ot  property. 

It  is  insisted  that  since  the  object  of  the 
insolvency  law  Is  the  equitable  distribution 
of  the  debtor's  property  among  his  creators, 
and  since  only  such  attachments  in  suits 
against  the  debtor  are  dissolved  by  Insolvency 
proceedlngi  as  exist  upon  property  that 
passes  to  ttte  assignee,  a  creditor  attaching 
property  sold  under  a  sale  fraudulent  In  law 
would  be  a  preferred  creditor,  and  that  the 
question  of  bis  preference  would  depend  only 
iqion  his  diligence  and  expedition  Jn  secur- 
ing the  attachment  and  it  Is  argued  that  the 
legislature  could  not  have  Intended  such  a  re- 
sult But  this  ai^nmeDt  has  little  l^tjmate 
bearing  upon  the  questlcm.  The  great  weight 
of  the  competent  evidence  shows  that  it  was 
not  the  purpose  of  the  legislature  to  dis- 
tribute among  the  debtor's  creditors  property 
which  an  innocent  stranger  had  honestly 
bought  and  paid  for.  To  say  that  the  cred- 
itor In  the  case  supposed  Is  a  preferred  cred- 
itor is  not  accurate.  He  does  not  acquire  a 
preference  to  the  assets  belonging  to  the  debt- 
or's estate,  but  merely  a  right  to  insist  upon 
bis  legal  title  to  property  belonging  to  a  third 
party  in  satisfaction  of  his  claim.  Such  an 
advantage  Is  no  more  a  preference,  prohibited 
by  the  Insolvency  statutes,  than  is  a  cred- 
itor's attachment  and  levy  upon  land  convey- 
ed by  the  debtor  under  an  unrecorded  deed, 
of  whicji  the  plaintiff  has  no  notice.  In  such 
a  case  the  land  does  not  pass  to  the  subse- 


quent assignee  in  lna61v«ncy  (Bmytiis  t. 
Bprague,  149  Mass.  810,  21  N.  B.  888,  8  L. 
R.  A.  822;  Low  t.  Welch,  189  Mass.  S3,  29 
N.  B.  216;  Adams  v.  Lee,  64  N.  H.  421.  18 
Afl.  786),  though  a  sufficiently  active  creditor 
without  notice  may  appropriate  It  In  satisfac- 
tlOTi  of  his  debt,  and  thereby  obtain  an  ad- 
vantage which  other  creditors  of  the  same 
class  cannot  secure.  Why  should  a  rule  of 
law  announced  by  the  court,  that  honest  con- 
veyances of  property  attended  by  a  trust  In 
favor  of  the  debtw  shall  be  void  as  against 
judgment  creditors,  give  an  assignee  In  insol- 
vency any  greater  rights  to  the  propoty  than 
a  rule  of  law  enacted  by  the  I^islature,  that 
an  unrecorded  deed  shall  not  be  valid  "against 
any  person  but  the  grantor  and  his  heirs 
only"  (Pub.  St  c.  137,  I  4)t  The  aliened 
property,  In  either  case,  does  not  belong  to  tlie 
debtor's  estate,  and.  if  an  attaching  creditor 
may  obtain  a  Hen  upon  It  by  force  of  a  rec- 
ogiUzed  legal  right  It  cannot  be  claimed  that 
the  purpose  of  an  equitable  distribution  of 
the  debtor's  property  under  the  Insolvency  law 
Is  defeated.  "The  satisfaction  of  a  creditor's 
demand  against  an  insolvent  debtor  by  the 
operation  of  the  law  of  this  state  •  •  • 
or  of  any  other  state,  without  the  debtor's 
co-operation  or  consent  cannot  be  a  wrong- 
ful Reference  or  payment  The  exercise  of  a 
right  which  the  law  gives  cannot  be  nnlaw- 
ftd."  Thompson  v.  TeOey,  68  H.  481,  482. 
41  Att  179. 

Oases  that  hold  that  an  assignee  In  Insol- 
vency may  appropriate  property  which  the 
debtor  has  conveyed  for  a  full  consideration, 
by  a  sale  free  from  fraud  in  fact  cannot  be 
followed.  In  some  of  toe  cases  it  Is  assumed 
that  the  assignee  Is  a  creditor  and  bona  flde 
purchaser,  as  In  Swift  v.  Thompson,  9  Conn. 
63,— a  holding  In  conflict  with  principle,  and 
ecpressly  repudiated  In  Adams  v.  Lee,  64  N. 
EL  421, 18  Atl.  786.  Subsequent  cases  In  Ood- 
nectlcut  (Chamberlain  v.  Thompson,  10  Conn. 
243,  254;  Rood  v.  Welch,  28  Conn.  157,  163, 
164;  Shlpman  v.  Insurance  Co.,  29  CcHin.  246, 
25S,  2S4;  Oaylor  v.  Harding,  87  Oonn.  608, 
617.  518)  have  followed  the  decision  In  Swift 
V.  Thompson,  without  further  examination 
Into  the  merits  of  toe  question.  In  other 
cases  (Allen  v.  Massey,  1  Dill.  40,  Fed.  Gas. 
No.  281;  Id.,  17  Wall.  851,  21  L.  Ed.  642; 
Edmondson  v.  Hyde,  2  Sawy.  206.  Fed.  Oas. 
Na  4,286)  the  question  received  no  adequste 
consideration. 

In  the  present  case  It  appears  that.  Esty 
paid  the  company  $4,000  for  the  property. 
It  must  be  assumed  that  that  money  or  Its 
equivalent  Is  now  In  the  hands  of  the  plato- 
tlff,  which  he  Is  holding  for  the  benefit  of  the 
company's  creditors.  If  that  sum.  in  his  opin- 
ion. Is  less  than  the  fair  value  of  the  property, 
he  was  at  liberty,  under  the  contract  of  sale, 
to  reclaim  the  property  upon  a  return  of  the 
money  paid,  with  toterest  But  he  cannot 
keep  the  money,  and  recover  the  property  or 
Its  value  from  the  Innocent  vendee.  The  fact 
that  the  mariket  value  at  the  inoperty  was 


Digitized  by  Google 


574 


45  ATLANTIC  REPORTER. 


(N.  H. 


$4,207.62  ii  Immaterial,  In  the  absence  of  a 
finding  of  actual  fraud.  Upoa  that  question 
It  might  have  been  competent  eTldence  for  the 
t^alntlff.  The  drfendant'B  motdon  that  a  ver- 
dict be  directed  In  hU  favor  should  have  been 
(ranted.  Jodgnwat  for  the  defendant 

PARSONS,  3.,  did  not  alL  CHASE  and 
PIKE.  JJ^  dissented.  The  others  concurred. 


(«9  N.  H.  <0S) 

HOOD  r.  MARSHALL  ct  al. 

Qkiiwenw  Court  of  New  Hampshire.  Iterl- 

mack.    July  28,  1899.) 

APPB&L— DISUISSAL-PROSaCUTO»f  BT 
OTHERS. 

1.  The  party  appealing  from  a  decree  of  the 
probate  conrt  Is  entitled  to  have  his  appeal  dia- 
missed  at  any  time  before  trial. 

2.  Pnb.  St.  c  200,  8  2,  requires  a  party  ap- 
pealing from  a  Jndgmeut  to  set  out  in  writing 
his  interest  therein,  and  the  reasons  for  his 
appeaL  ffeU,  that  where  an  administrator  ap- 
pealed from  a  decree  la  his  favor  on  the 

Sound  that  It  was  InsufBcient  in  form,  and 
smissed  his  appeal  before  trial,  the  sureties 
on  the  bond  of  tne  administrator  against  whom 
jodgmeut  was  rendered,  beiug  adversely  inter- 
ested, were  not  entitled  to  prosecute  the  ap- 
peal, since  their  grounds  of  appeal  were  differ- 
ent from  those  presented  by  the  administrator, 
and  did  not  appear  of  record. 

Exceptions  from  probate  court,  Merrimack 
county. 

Action  by  Harrey  R.  Hood,  as  administrator 
of  the  estate  of  one  Lawrence,  deceased, 
against  A.  S.  Marshall,  as  administrator  of  one 
Grippen,  and  others.  A  Judgm^t  was  ren- 
dered In  favor  of  plaintiff,  from  which  he  ap- 
pealed, and  from  an  order  granting  bis  motion 
to  dismiss  the  appeal,  and  refusing  defendants 
motion  for  leave  to  proaecote  the  appeal,  they 
except   Exceptions  overruled. 

Appeal  from  a  decree  of  the  probate  court, 
ordering  Marshall,  as  administrator  of  Crip- 
pen,  to  pay  over  to  Hood,  as  administrator  of 
lAwrence,  any  balance  In  his  hands  belonging 
to  the  estate  of  Lawrence,  of  whose  estate  in 
bis  lifetime  Crippen  was  administrator.  Facts 
found  by  the  court  The  appeal  was  taken  In 
good  faith  by  Hood,  who  assigned,  as  reasons 
for  his  appeal.  Insufficiency  and  amblgui^  In 
the  decree.  At  the  term  at  which  It  was  en- 
tered, counsel  for  Hood  marked  the  case  for 
trial  by  the  court,  but  before  the  trial,  at  the 
same  term,  moved  for  leave  to  dismiss  the  ap- 
peal. Counsel  for  the  sureties  on  Grippen's 
administration  bond,  who  are  the  only  parties 
interested  adversely  to  Hood,  objected  to  the 
dismissal  of  the  appeal,  and  moved  that  they 
be  allowed  to  prosecute  the  same  for  their 
protection,  upon  the  ground  that  they  were 
aggrieved  by  the  decree,  and  intended  to  ap- 
peal therefrom,  and  would  iiave  appealed,  ex- 
cept for  the  appeal  taken  by  Hood,  and  for 
the  reason  that  they  were  advised  and  under- 
stood that  the  questions  as  to  whldi  they  were 
aggrieved  by  tiie  decree  would  be  open  to 
them  upon  the  trial  of  his  appeaL  !nie  sure- 
tiea  offered  to  prove  the  foregoing,  and  that 


they  had  substantial  grounds  itf  defense 
against  the  decree  of  the  probate  court  which 
ttiey,  desired  and  Intended  in  good  faith  to  lltl- 
gate.  l^e  court  rejected  the  evidence,  de- 
nied the  motion  of  the  appellees,  and  granted 
that  of  the  appellant,  to  all  of  which  the  sure- 
ties, as  appellees,  excepted. 

Sargent  &  Nlles,  for  plalntUE.  Leach  *  Bto- 
vens,  for  defendants. 

BLODGETT,  a  J.  In  analogy  to  the  rl^t 
of  a  plaintiff  to  become  nonsuit  before  opoi- 
Ing  his  case  to  the  Jury,  It  is  tbe  right  of  as 
appellant  from  the  decree  of  the  probate  court 
to  liave  his  appeal  dismissed  at  any  time  be- 
fore trial.  Doughty  v.  LltUe,  61  N.  H.  365, 
S66;  Simpson  v.  Oafney,  66  N.  H.  477,  30  AtL 
1120.  So  far  as  appears,  there  was  no  error 
In  denying  tbe  sureties'  motion  that  tbey  be 
allowed  to  prosecute  the  appeaL  Their  inter- 
ests are  understood  to  i>e  adverse  to  those  of 
the  appellant  and  their  reasons  til  appeal  to 
be  different  from  his;  and,  if  ttils  be  so,  the 
granting  of  their  motion  would  not  subserve 
their  purpose,  because  the  only  reasons  of  t^- 
peal  before  the  court  would  be  those  assigned 
by  the  appellant  In  conformity  with  the  statu* 
tory  requirement  Pnb.  St  c  200,  |  2.  Un- 
der these  circumstances,  neither  law  nor  the 
furtherance  of  Justice  would  require  tbe  grant- 
ing of  the  motion.   Exceptions  overruled. 

PARSONS,  J.,  did  not  sit  The  others  OOD- 
cnrred. 


(«  N.  H.  «ao 

REMICK  T.  ET7MBRT. 

OSupveme  Court  of  New  Hampshire.  Carroll. 

  July  28,  1890.) 

ariDBNCS-BNtRIBS  IN  DIARIBS-PAROL  BX- 
PLANATION. 

1.  Entries  in  plaintiff's  diaries  of  work  done 
and  parchasea  made  for  deceased  were  admia- 
slble  to  support  items  In  sums  not  exceeding 
96.67  in  plaintiff's  claim  against  deceased's  ad* 
ministrator,  though  the  entries  were  not  made 
In  the  usual  form  of  accounts,  and  piicea  were 
not  annexed  to  the  Items  for  labor. 

2.  Entries  In  plaintiff's  diaries  of  work  done 
and  purchases  made  for  deceased  while  plalntlS 
was  liviag  at  deceased's  home  as  a  member 
of  his  family  sufficiently  show  an  iotentioa  to 
charge  deceased  with  such  labor  and  purchases, 
though  the  entries  were  not  made  In  the  usual 
form  of  accounts. 

8.  Plaintiff's  testimony  in  explanation  and 
Interpretation  of  entries  in  his  diaries, of  work 
done  and  purchases  made  for  decedent^  on 
which  he  based  Ills  claim  against  decedenfa 
estate^  was  not  admlssiblew 

Action  by  Alonzo  H.  Remlek  against  Aldo 
M.  Rumery,  admlnlstntor  of  ttie  estate  of 
William  A.  Mal^am.  From  a  report  allow- 
ing idaintlff*8  claim  against  decedenfa  estate, 
defendant  appeals.   Case  discharged. 

In  April,  1891,  the  deceased  made  a  con- 
tract  with  tbe  plaintifiC,  by  wlilcfa  tbe  latter 
was  to  become  a  member  of  bis  family,  and 
work  for  iilm  when  wanted.  The  plalntifTa 
claim  ia  for  labor  performed  under  this  con- 
tract, and  for  money  loaned  to  afid  sooda 
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txnisht  for  the  deceased.  The  plaintiff  offer- 
ed In  evtdence  hlg  dlarlea  for  tb^  years  1801 
to  1806,  Incla^Te,  Terlfled  by  his  suj^Ietory 
oath.  They  contain  dally  memoranda  of  pnr^ 
Cbases  made  and  various  kinds  of  work  done 
t<a  sereral  persons,  and  of  varloas  transac- 
tions wlQi  them.  The  entries  are  original, 
and  were  made  by  the  plaintiff  at  the  times 
they  purpart  to  have  been  made,  which  were 
at  or  near  the  times  of  the  transactions  to 
which  they  relate.  The  ft^wlng  are  sample 
of  those  relatlnc  to  the  claim  In  suit: 


lfl»l.  Jan.  1. 

*  2. 

8. 

•  5. 

•  6. 
"  T. 

*  & 


Vsb. 


2. 
8. 

14. 

18. 


Kay  4. 

Aug.  17. 
-  18. 


P.  M.   Banling  sawdust  for 

Malebam. 
A.  M.    On  hen  honse, 
A.  M.    Oct  oxen  shod. 
Breaking  roads. 
Od  ice  bouse  for  Malebam. 
Hauling  ice  for  Malebam. 
Hanllng  ice  for  Malebam. 

•  ••••• 

Sawing  wood  for  Malebam. 
Sawing  wood  for  Malebam. 

A.  M.  Sawing  wood  for  Male- 
bam. 

Went  to  the  mill  to  get  load  of 
bark.  Oarrled  it  to  June- 
tion. 

•  ••«•• 

Picking  rocks  at  Pike  place 

for  Malebam. 
Vot  Maletiam,   banling  ma- 
nare. 

•  ••••* 

A.  M.  Went  to  JudcUod  for 
Malebam.  P.  M.  Haying 
for  Malebam  at  Wormwood 

place. 

Potting  shafts  In  wagoUiA.  M. 
P.  M.    Haying  at  Worm- 
wood place. 
*••••• 

Bought  one  dollar's  wortii  oat- 
meal. 

Had  boru  abod.  Paid  .90. 

•  «•••• 

Cream  tartar  for  bouse,  .15. 
«••••• 

For  bouse,  cbeese,  .60;  sugar 
^  and  molassei^  .m^  ^ 

Lent  Malebaip  8.00. 

No  {nice  la  carried  In  any  <tf  ttie  entries 
relating  to  labor.  The  referee  found  that  the 
entries  for  work  and  for  groceries  "do  not 
■bow  an.  Intention  to  charge  the  deceased 
with  a  debt,"  and  that  aU  of  the  entries  are 
••not  In  any  nsoal  mode  of  keeping  accounts." 
He  also  exdoded  the  diaries,  and  denied  the 
plalntUTs  otter  to  erplaln  and  Interpret  some 
ot  the  entries  ther^;  to  both  of  whldi  nd- 
Ing*  tile  plalnUfl  exceed. 

Worcester  ft  Snow,  for  plaintiff.  Arthur  L. 
Foote  and  Frank  Weeks,  for  defendant 

BLODGBTT,  C.  J.  The  exclusion  of  the 
diaries  altogether  was  erroneous.  They  were 
the  plalntftTs  books  of  account,  kept  by  htm- 
•elf  as  a  dally  and  original  record  of  his  trans- 
actions and  business,  and  as  such  they  were 
competent  evidence  In  his  favor,  in  the  ab- 
■euce  of  anything  In  their  appearance  or 
cbaracter,  or  In  the  circumstances  of  the 
ease.  Indicating  that  they  were  not  kept  with 
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luniesty  and  accuracy.  Nothing  d  thla  na- 
tore  la  found  or  suggested.  On  the  other 
hand,  the  principal  CMitention  of  the  d^end- 
ant  Is  that  the  entries  against  his  Intestate 
should  be  rejected  because  they  are  not  In 
such  a  form  as  the  law  requires;  and  It  Is 
upcm  ttils  ground  also  that  the  fluding  of  the 
referee  "that  the  entries  do  not  show  an  In- 
tention to  charge  the  deceased  with  a  debt" 
must  be  understood  to  have  been  baaed,  In 
view  of  his  additional  finding  that  all  of  the 
entries  are  "not  In  any  usual  mode  of  keep- 
ing accounts."  It  thus  being  apparent  that 
the  books  were  excluded  solely  because  of  the 
form  ot  the  entries  therein,  It  becomes  neces- 
sary to  consider  this  phase  of  tiielr  compe- 
tency. It  was  decided  In  the  leading  case 
of  Gummlngs  v.  Nichols.  IS  N.  H.  420,  425. 
that  "there  Is  no  particular  form  in  which 
the  book  of  a  party  must  be  kept.  In  mxler  to 
Its  admission  as  evidence  In  support  of  his 
account";  that  It  Is  sufficient  If  It  shows,  of 
Its^,  a  dmrge  against  the  adverse  party,  and 
the  nature  of  the  charge.  See.  also.  Swain 
V.  Cheney,  41  N.  H.  232,  235.  Testing  the 
plaintiff's  entries  In  the  respect  complained 
of  by  the  rule  laid  down  in  Cummings  v. 
Nichols,  or  by  a  comparison  of  them  with  the 
charges  which  were  held  In  that  case  not  to 
be  objectionable  In  point  of  form,  the  unavoid- 
able result  Is  In  favor  of  th^  competency. 
It  Is  true  that  In  the  Items  for  labor,  which 
constitute  the  major  part  of  the  account,  no 
prices  are  carried  out;  but  tbetr  competency 
as  evidence  does  not  hinge  upon  Oils  fact 
The  fair  presumption  Is  that  when  the  labor 
was  performed  no  price  was  agreed  upon,  and 
therefore  its  reasonable  value  may  be  recov- 
ered. Nor  can  It  be  properly  held  that  these 
entries,  and  those  tor  groceries  also,  "do  not 
show  an  Intention  to  charge  the  deceased 
with  a  debt**  The  law  looks  to  the  sub- 
stance, rather  than  to  the  tiynn,  of  things. 
A  statement  in  one's  book  that  he  performed 
labor  for,  or  furnished  goods  or  lent  money 
to,  another,  is  ordinarily  understood  to  mean. 
In  the  absence  of  evidence  to  the  contrary, 
that  he  Intended  to  charge  that  person  with 
such  labor,  goods,  or  money.  An  entry  In  a 
diary  containing  dally  memoranda  of  a  per- 
son's transactions,  "P.  M.  Hauling  sawdust 
for  Malebam,"  is  hardly  less  expressive  of  an 
Intention  to  charge  M^leham  with  the  labor 
than  It  would  be  if  in  a  formal  account  book 
Id  this  form:  "Malebam,  Dr.  To  hauling  saw- 
dust, P.  M."  Such  entries  show  the  nature  ot 
the  charge,  the  date  of  the  labor,  for  whom 
performed.  Its  duration  and  Its  kind,  and  we 
have  no  doubt  of  their  competency  and  suffi- 
ciency as  charges.  Certainty,  Uiey  afford 
more  particulars  than  are  afforded  by  ordi- 
nary time  books,  which  are  held  to  be  com- 
petent under  the  rule  In  reference  to  account 
books.  Matbes  v.  Robinson,  8  Mete.  (Mass.) 
269;  Pratt  v.  White,  182  Mass.  477,  479.  So, 
also,  a  book  containing  straight  marks,  made 
at  or  about  the  time  of  delivery  of  loads  of 
sand,  has  been  held  to  be  competent  la  an 
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action  to  recover  pay  for  the  sand.  jkflUer  t. 
Shar,  146  Mara.  162,  IB  N.  H.  468.  And  even 
marks  gpui  a  ahlngle,  and  notcbes  In  a  atlck, 
hare  bean  admitted  in  evidence.  Kendall  t. 
Field,  14  Me.  30.  In  brief,  no  arbttrary  rule 
exists,  or  can  be  laid  down  without  occasion- 
ing a  frequent  failure  of  Justice,  as  to  the 
form  In  which  entries  must  be  made  to  entitle 
them  to  be  received  as  charges  In  favor  of 
the  party  makiog  them;  and  In  passing  npon 
their  anfflclency  regard  is  necessarily  to  be 
had  to  his  education,  and  his  methods  and 
knowledge  of  business,  as  evidenced  by  the 
entries,  or  through  other  proper  sources.  The 
result  of  our  conclusions  Is  that  all  original 
entries  upon  the  diaries  relating  to  Items  of 
account  in  Issue  In  this  action,  whether  for 
labor,  for  goods,  or  for  money  paid  or  loaned, 
in  sums  not  exceeding  $6.67  (Baasett  v.  Spof- 
ford,  U  N.  H.  167;  Rich  v.  Eldredge,  42  N. 
H.  168,  168;  Bailey  v.  Harvey,  60  N.  H.  162). 
wbldi,  of  themselves,  show  an  intention  to 
charge  Maleham  with  the  subjects  thereof, 
are  competmt  evidence,  and  should  have  been 
received  and  considered  by  the  referee.  The 
plaintiff's  testimony  In  explanation  and  Inter- 
pretation of  the  entries  was  properly  exclud- 
ed. It  would  not  have  been  competent  at 
common  law,  and,  the  defendant  being  an  ad- 
ministrator. It  Is  not  competent  under  the 
statutes  of  this  state.  Pub.  St  c.  224,  S  16; 
Stevens  v.  Moulton,  68  N.  H.  264,  88  Atl.  732. 
Report  set  aside.  Case  discharged.  All  con- 
curred. 


(«  N.  R.  HI) 

PARKER  V.  ROSS  et  aL 
(Snpreme  Court  of  New  Hampshire.  Straffwd. 
March  11.  1898.) 

WILLS-OONSrRUCTION—VESTSrD  RBMAIKDBR 

— I^A.CIBS. 

Where  testator  devised  all  his  property  to 
Ua  wife  for  life,  remainder  to  the  childrea  of 
his  three  deceased  sisters  then  living,  and,  if 
there  should  be  none  living,  then  to  other  lega- 
tees, and  the  widow  waived  the  provlsious  of 
the  will,  and  elected  to  take  under  the  statute, 
the  children's  legacies  were  vested  aud  payable 
on  testator's  death,  subject  to  be  devested  on 
the  diildren's  death  before  that  of  the  widow. 

Bill  by  Bitaxy  B.  Porker,  administrator  of 
Richard  N.  Robs,  deceased,  against  Dorcas 
W.  Ross  and  others,  tor  the  conatmctlon  ot  a 
wlU.  Oase  dlscha^ed. 

BUI  in  equity  for  the  construction  of  the 
will  of  Richard  N.  Roes,  of  whose  estate  the 
plaintiff  Is  administrator  with  the  will  an- 
nexed. Hie  will  Is  as  follows:  **(1)  I  give 
and  devise  unto  my  beloved  wife,  X)orcas  W. 
Ross,  all  the  property  I  i>ossess,  *  •  • 
for  her  support  and  maintenance  as.  long  as 
she  lives.  At  her  decease  the  remainder 
thereof  «  •  •  ehall  be  divided  into  four 
equal  parts,  and  given  as  follows:  (2)  I  give 
and  devise  one-fourth  part  to  my  sister  Sa- 
rah A.  Dutton.  (3)  I  give  and  devise  one* 
fourth  part  to  the  children  then  living  of  my 
deceased  sister  Mary  Bwell.  (4)  I  give  and 
devise  one-fourth  part  to  the  children  then 


living  of  my  deceased  sister  Harriet  P. 
Smith.  (6)  I  give  and  devise  one-fourth  part 
to  the  4dilldrai  then  living  of  my  deceased 
sister  Margaret  J.  Rennie.  If  there  should 
not  be  any  ot  the  children  of  either  of  my 
deceased  sisters  living,  th^r  portion  shall  be 
divided  equally  among  the  other  legatees." 
The  testatcH^'s  widow,  bis  sister  Sarah,  and 
a  child  of  each  of  tbe  three  deceased  sistera 
are  living.  Dorcas  waived  the  provisions  of 
the  will,  and  took,  onder  Oie  statute,  tme-haU 
of  the  estate.  The  estate  c<mslBts  of  both 
real  and  personal  property.  The  qnestlona 
upon  which  the  plaintiff  Is  In  doubt  and  sub- 
mits to  the  court  are:  (1)  Whether  the  re- 
mainder to  the  children  of  the  deceased  sis- 
ters is  vested  or  contingent;  and  (Zi  wheth- 
er their  legacies  are  dne  and  payable  nov* 
or  not  nntll  the  deceaaa  ot  Dorcas. 

HaU  ft  Han,  tor  plalntUE.  F.  B.  OupflD- 
ter,  for  defendants. 

CARPENTER,  a  J.  A  remainder  contin- 
gent In  terms  will  be  held  vested  if  such  was 
the  intention  of  the  testator.  WIggIn  v.  Per- 
kins, M  N.  H.  36,  5  Atl.  904.  Thus,  under  a 
devise  to  the  testator's  wife  for  life,  if  she 
shall  so  long  continue  to  be  his  widow,  and, 
in  case  she  marries,  to  A.  In  fee,  A.  takes  a 
vested  remainder.  Fearne,  Rem.  5,  Butler's 
noto  d;  Brown  v.  Gutter,  T.  Raym. 
Bates  V.  Webb.  8  Mass.  458;  Kennard  v. 
Kenuard,  63  N.  H.  303,  309,  310.  So,  under  a 
devise  to  A.  for  life,  remainder  to  her  chil- 
dren, if  any  she  has,  and,  if  she  has  nmie,  to 
B.,  B.  takes  a  vested  remainder,  subject  to 
be  devested  by  the  birth  of  a  child  to  A.  Tan- 
dewalker  v.  RoUlns,  63  N.  H.  460.  3  Atl.  626; 
Cole  V.  Society,  64  N.  H.  445,  457,  408,  14  AtL 
73.  The  will  in  this  case  Is,  In  effect,  the 
same  as  If  it  read  as  follows:  "I  give  oao- 
fourth  to  the  children  living  at  Dorcas*  de- 
cease of  each  of  my  three  deceased  sisters, 
and.  If  no  children  of  any  one  of  them  shall 
be  then  living.  I  give  their  portion  to  the 
other  legatees."  Under  a  devise  expressed 
in  similar  terms  it  has  t>een  bdd  In  numer- 
ous cases  that  the  children  take  a  vested  re- 
mainder, liable  to  be  devested  by  their  death 
prior  to  the  death  of  the  life  tenant  Hawk. 
WUIs,  240-M2;  Williams,  Bx'rs.  1246-1248; 
Doe  V.  Nowell,  1  Maule  &  S.  827;  Bromfleld 
V.  Crowder,  1  Boa.  ft  P.  N.  R.  813;  Doe  r. 
Moore,  14  E^t,  601;  Phlpps'  v.  Ackers.  9 
Clark  ft  F.  083;  Doe  v.  Ward,  9  Adol.  ft  E. 
682;  Doe  v.  Hopklnson,  6  Q.  B.  223;  Pinch 
V.  Lane,  R.  10  Eq.  601;  Andrew  v.  An- 
drew, 1  Ch.  DIv.  410;  Roome  v.  Phillips,  24 
X.  Y.  463;  Farnam  v.  Farnam,  63  Conn.  261, 
2  Atl.  325,  and  0  Ati.  6S2;  Nodlne  v.  Green- 
field, 7  Paige,  544;  Williamson  t.  Field's 
Ex'rs,  2  Sandf.  Ch.  533.  "Where  a  remainder 
is  so  limited  as  to  take  effect  in  possession. 
If  ever,  Immediately  upon  the  det»-mlnatl<Hi 
of  a  particular  estate,  which  estate  Is  to  de- 
termine by  an  event  which  must  unavoid- 
ably happen  by  efflux  of  tlme^  the  remainder 
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vests  In  Intereet  as  bomi  as  the  remalndw- 
man  Is  In  esse  and  ascertained;  provided, 
nothing  hot  his  own  death  before  the  deter- 
mination of  the  particular  estate  will  pre* 
Tent  socb  remainder  from  Testing  In  poBses- 
alon.  Tet  if  the  estate  Is  limited  over  to 
another  In  the  event  of  the  death  of  the  first 
remalnder-4nan  before  the  determination  of 
ttie  particular  estate  bis  vested  estate  frill 
be  subject  to  be  devested  by  that  event,  and 
the  Interest  of  the  substituted  remainder- 
man, which  was  before  either  an  executory 
devise  or  a  contingent  remainder,  wlU,  If  be 
Is  In  esse  and  ascertained,  be  Immediately 
changed  Into  a  vested  remainder."  Moore  t. 
Lyons,  26  Wend,  lit),  143;  Blanchard  t. 
Blanchard,  1  Allen,  223,  2Srr.  In  HaU  t. 
Nate,  38  X.  H.  422,  424.  and  Hayes  v.  Tabor, 
41  N.  H.  621,  527,  528,  It  was  held  that  by  a 
devise  to  A.  for  life  and  after  A/s  death  to 
B.,  the  latter  has  a  ccmtlngent  remainder, 
nils  cannot  be  sonnd.  An  examination  of 
the  only  case  cited  In  support  of  the  proposi- 
tion (Doe  T.  Holme,  2  W.  HI.  777,  8  WUs.  237) 
shows  that  the  case  was  misunderstood.  The 
devise  in  that  case  was  to  J.  for  life  from  and 
after  the  death  or  "vidulty"  of  the  testator's 
wife,  and  to  the  heirs  lawfully  to  be  begotten 
oi  J.'s  body  from  and  after  his  decease  foi^ 
ever;  but,  if  he  should  leave  no  lawful  Is- 
sue, then  to  B.  and  her  heirs  and  assigns, 
forever;  the  heirs  of  J.  or  EL,  as  the  case 
might  be,  to  make  certain  paym^its  to  oth- 
ers. J.  never  had  Issue.  It  was  held  that 
the  remainder  limited  to  the  heirs  of  J.  was 
a  good  contingent  remainder  In  fee  depend- 
ing upon  a  freehold,  and  that  the  remainder 
over  In  fee  to  B.  was  also  contingent.  The 
first  remainder  was  contingent  because  J. 
had  no  Issue  In  being,  and  It  was  uncertain 
whether  he  would  ever  have  any;  and  the 
second  was  contingent  because  it  was  uncer- 
tain whether  the  event  upon  which  It  was 
to  vest  wonid  ever  happen.  2  BL  Comm.  160; 
Feame,  Rem.  8.  Hall  v.  Nnte  and  Hayes  v. 
Tabor,  so  far  as  they  substituted  an  arbi- 
trary rule  of  Interpretation  for  one  making 
tiie  ascertainment  <rf  the  testator's  intention 
the  guide  In  the  construction  of  a  will,  were 
overruled  In  Kennard  v.  Kennard,  6S  N.  H. 
806.  811.  See,  also,  2  Waahb.  Real  Prop.  (4th 
Ed.)  648,  notfc  In  the  case  at  bar  thero  must  - 
have  been  persons  In  being  who  answered 
the  description  "children  •  •  •  <rf  my 
deceased  sister."  Those  now  living  are  cer^ 
tain  to  take  unless  th^  die  In  the  lifetime 
<a  Dorcas.  The  testator  provided  for  the 
contingency  of  the.  death  of  all  the  children 
of  eith»  sister  before  the  death  of  Dorcas 
by  giving  their  portion  to  the  other  l^atees. 
The  Interests  of  the  children  now  living  are 
vested,  bnt  are  liable  to  be  devested  by  their 
death  before  that  of  the  life  tenant  A  vest^ 
ed  remainder.  In  case  the  devisee  of  the  par- 
ticular estate  refuses  to  accept  it,  is  accelw- 
ated  and  takes  effect  In  possession  immedi- 
ately upon  th^  death  of  the  testator.  Yea- 
ton  T.  Roberts,  28  N.  H.  468;  Hall  v.  Smith, 
45A.-87 


ei  N.  H.  144;  Jon  T.  Jacobs,  8  Ch.  DIt.  708. 
The  property  devised  consists  of  perscmal 
and  real  estate.  The  testator's  Intention  Is 
dear  that  both  should  take  the  same  course, 
and  effect  must  be  given  to  this  Intention. 
The  legacies  are  nov  due  and  pajnblc  Case 
dlsdiarged.  AH  concurred. 


(2L  R.  I.  571) 
MARTBLLO  v.  FUSCO. 
(Sapreme  Court  of  Rhode  Islaod.   Feb.  28; 
1900.) 

HABTBR  AND  SBRTANT— mJUBIBS  TO  8KtT- 
AMT-NBOLiaSIHCB-PLBADINO. 

1.  A  petition  allwlng  that  defendant  aegU- 
gently  employed  pIarntiK*s  son  to  noload  bricks 
from  a  wagon,  which  employment  was  dan- 
eerous  for  one  of  his  age,  ana  that  he  was  In- 
jured while  at  the  work,  bnt  not  stating  whoe- 
In  the  work  was  daneerons,  or  by  what  canas 
the  boy  was.  thrown  down  and  run  over  by  the 
wagon,  was  demnrrable  as  not  stating  with 
saffldent  certainty  the  negligence  charged. 

2.  A  petition  alleging  that  defendant  nei^t* 
gentif  employed  plaiDtifTs  toa  at  dangerous 
woric  and  that  his  fellow  servants  were  In- 
competent, which  fact  defendant  knew,  and 
that  the  bod  was  injured  by  the  oes^igence  of 
defendant  and  said  servants,  bnt  not  stating  In 
what  the  negllKeoce  consisted,  nor  bow  it  coiH 
tribnted  to  the  Injury,  was  demurrable. 

Action  by  Antonio  Martello  against  111- 
chele  ^Fnsco  for  Injuries  to  plaintiff's  mhl 
Demurrer  to  petition  sustained. 

Henry  W.  Oreenough,  for  plaintiff.  Den- 
nis J.  Holland  and  John  P.  Fox,  for  defend- 
ant 

PER  CURIAM.  We  think  the  first  count 
in  the  plaintiff's  declaration  is  demurrable, 
in  that  It  does  not  allege  In  what  respect 
the  lifting,  passing,  and  unloading  of  the 
bricks  from  the  w^on  was  a  perilous  or 
dangerous  employment  for  the  plaintiff's  in- 
fant son,  and  also  In  that  It  does  not  allege 
how  or  by  what  particular  cause  he  was 
thrown  to  the  ground  and  run  over  by  the 
wheel  of  the  wagon.  The  mere  allegation 
that  the  defendant  negUgenUy  and  wrong- 
fully employed  the  boy  to  onload  the  bricks, 
that  said  employment  was  dangerous  for  a 
person  of  his  extreme  youth,  and  that  he 
was  injured  while  in  the  performance  of  the 
work,  does  not  Inform  the  defendant  of  the 
cause  of  the  accident  with  that  degree  of 
certainty  to  which  he  is  entitied  under  the 
settled  rules  of  pleading,  namely,— with  that 
degree  of  certainty  of  which  the  nature  of 
the  thing  pleaded  reasonably  admits.  Wil- 
son V.  Railway  Co.,  18  R.  I.  481.  29  AtL  268; 
Laporte  v.  Cook,  20  B.  L  261,  88  Ati.  700; 
Lee  V.  UIUs  Co.,  21  R.  L  — ,  43  Atl.  686.  The 
allegation  that  the  employment  of  an  Infant 
of  the  age  of  8  years  was  negligence  i>er  se, 
being  a  mere  conclusion  of  law.  Is  not  prop- 
erly pleaded,  and  hence  Is  not  admitted  by 
the  demurrer.  12  Enc.  PL  &  Prac.  1020^ 
1026.  It  Is  one  of  the  first  principles  of 
pleading  that  facts  only  are  to  be  stated, 
and  n^t  arguments  or  Inferences  or  matten 
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of  lav.  It  !■  the  nvorlnce  of  the  court  to 
declare  the  law  ariedng  upon  the  facta  al- 
leged.  Ghlt  PL  (2d  Bd.)  215,  216. 

We  think  the  second  count  Is  also  demnr^ 
table  for  the  same  reastniB  as  the  fflrst,  and 
also  for  the  further  reason  that  Thile  It 
sets  out  that  the  tBOmr  servants  of  On 
plalntilTa  son  were  wholly  Incompetmt  to 
perform  the  duttes  derolred  upon  them  hy 
the  defendant,  by  reason  of  their  extreme 
youth,  which  Incompetency  was  fully  known 
by  the  d^endant^  and  that  "by  reason  of 
the  careless  and  nei^lgent  conduct  of  the 
detendant  by  said  servants,  the  plalnttlfs 
Infant  son  was  thrown  with  great  force  and 
violence  to  ttie  ground,  and  the  wheel  of  the 
carriage  and  wi^on  passed  over  his  body," 
etc,  it  falls  to  allege  the  txt  or  acts  of  said 
fellow  servants  which  constituted  the  negli- 
gence complained  of.  In  other  words.  It 
does  not  appear  wherein  the  fellow  servants 
of  plalntUTs  son  -wen  negligent;  or  how 
their  negligence  contributed  to  the  happen- 
ing of  the  accident  In  question.  Demurrer 
sustained,  and  case  remitted  to  the  common 
pleas  division  for  further  proceedings. 


(US.  I.  6«) 

WILLIAMS  et  aL  v.  HATHAWAT. 

(Snjireme  Court  of  Rhode  Island.  Feb.  2% 

1900.) 

TRIBPAfifr-RBMOVAL  OF  B0IL~HBA8UR8  Of 
DAMAGSS— EXPERT  BVIDBNCB. 

1.  The  measure  of  damages  for  trespass  con- 
dstiov  of  an  entering  of  plaiQtlff*8  close  and 
cairyiDg  away  soU  Is  the  value  of  the  soil,  no 
deduction  being  allowable  for  a  benefit  result* 
Ing  from  a  removal  thereof. 

2.  A  witness  who  bad  bought  and  sold  lots 
In  a  different  vicinit;  from  the  one  in  question 
—it  not  being  shown  that  trees  which  may 
have  been  on  them  affected  their  value,  except 
in  one  instance — is  not  competent  to  testify  as 
to  the  value  of  the  trees  on  jdaiDtUrs  lend 
which  wwe  destroyed  hr  defendant. 

Exceptions  from  court  of  common  pleas, 

Providence  county. 

Action  by  Martha  A.  Williams  and  others 
against  Henry  B.  Hathaway.  Verdict  for 
plaintiffs,  and  defendant  brings  exceptions. 
Bzceptlons  sustained  UBless  plaintiffs  enter 
a  remittitur. 

George  A.  Lltdefleld.  for  plaintiffs.  Wll> 
Uam  A.  Morgan,  for  defendant 

STINESS,  J.  The  Instruction  of  the  trial 
Judge,  that  in  assessing  damages  the  Jury 
should  not  allow  for  any  resulting  Improve- 
moit  to  the  lot  In  qn«tion,  was  correct 
The  reason  Is  obvious.  The  action  being 
trespass  for  entering  the  plaintiffs'  dose  and 
carrying  amy  soil,  the  measure  of  damages 
Is  the  value  of  the  soil  as  It  lay  on'  the  lot 
no  question  being  made  but  that  It  was  done 
in  good  faith.  If  the  plaintiffs  had  sold  the 
soil,  they  would  have  got  Its  value,  and  have 
had  the  resulting  benefit  of  grading  besides. 
To  deduct  the  benefit  therefore,  from  the 


price  of  the  wOi  tak«t  away,  would  deprive 
them  of  the  value  of  the  Improvement  which 
th^  might  have  bad.  In  addition  to  nich 
price,  but  for  the  unlavrfnl  act  of  tbe  defend- 
ant The  cases  dted  the  defendant  are 
of  a  dUEnuit  charactH.  Such  as  may  be 
considered  here  are  cases  where  the  defend- 
ant has  added  Improvemmts  to  a  plalntUTs 
land,  which  be  would  not  otfarawlse  have 
had,  and,  as  they  became  the  plaintUTs  prop- 
erty, it  was  held  that  hla  damage  was  lesa  by 
the  value  thus  added.  In  Mayo  v.  City  of 
Sprlngfleld.  18S  Maaa  70,  the  defendant  put 
earth  upon  the  ^alntUCs  tot,  which  the  latter 
used  in  filling  up  other  parts  of  the  close.  In 
Morrison  v.  Boblnson,  SI  Fa.  8t  406,  a  build- 
ing was  erected  oa  the  plaintiff's  land.  So, 
also,  m  Putnam  v.  Bltcbie,  6  Paige,  890.  It  is 
clear  that  where  one  has  received  value,  by 
way  of  an  addition  to  his  proper^,  his  dam- 
age is  thereby  less.  The  defendant  in  this 
case  added  nothing  to  the  plalntilTs  prop- 
erty. Luth«r  T.  Wlnntstramet  9  Cush.  171, 
was  an  action  on  tiie  case  for  resulting  dam- 
age from  tbe  defendants  filling  of  bis  own 
land.  In  such  a  case  benefit  would  neces- 
sarily enter  Into  the  measure  of  damage^ 
Other  cases  cited  were  trespass  for  mesne 
profits,  which  do  not  aroly  to  the  queatlott 
here  raised. 

At  the  trial  the  defendant  objected  to  the 
opinion  of  a  witness  as  to  the  mine  of  two 
trees  which  stood  upon  this  lot  and  which 
were  removed  by  the  defendant  His  testi- 
mony should  not  have  been  admitted.  He 
was  neither  an  expert  as  to  trees,  nor  mm  to 
the  value  at  land.  He  had  bought  and  sold 
some  lots  for  himself,  but  not  In  the  vlct^ty 
of  the  lot  in  question.  Snne  of  the  lota  had 
trees  on  them,  and  some  did  not;  but  he  did 
not  show  that  In  either  case  the  trees  affect- 
ed the  price,  except  that  in  one 
where  he  sold  a  lot  with  a  tree  on  It  the 
purchaser  afterwards  told  him  that  he 
vrould  not  have  that  tree  removed  tos  9000. 
This  does  not  qualify  one  to  testify  an  an 
expert  and  otherwise  he  showed  no  special 
knowledge.  See  Bm>.  WIL  (  293,  and  note 
2;  Forbes  v.  Howard,  4  R.  I.  864.  He  gave 
his  opinion  that  the  trees  were  worth  flOO. 
The  verdict  of  fS22  was  more  than  the  value 
proved  for  the  soli,  and  it  msy  have  been 
enhanced  by  the  witness'  estimate  of  the 
value  of  the  trees,  and  by  the  dalm  that  the 
lot  was  damaged  by  bebig  left  slightly  be- 
low grade  In  the  center.  We  will  assume 
that  the  Jury  found  some  damage  to  the  lot 
thongh  none  was  proved  In  any  definite 
amount;  but  as  to  the  .testimony  Improperly 
admitted,  about  the  value  of-  the  trees,  there 
should  be  a  reduction.  AUowli^  for  some 
value,  and  for  their  irorth  as  wood,  about 
which  there  was  some  testimony,  a  new 
trial  wlU  be  granted  unless  the  plaintiffs  will 
remit  the  excess  of  the  verdict  ovmr  $2S0, 
and  take  judgment  thereon  accordingly, 
with  costs.  Case  remitted  for  further  pro- 
ceedings. 
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BNDBSON  T.  KUFFEB  at  u 

(Sapnme  Oonrt  of  Rhode  Uand.  Feb.  28, 

1900.) 

HIOHWATS— UABILTTT  OP  ABUTTING  I^AND- 
OWNBRS— DECLARATION— SnFFICIBHCT. 

1.  An  abutting  landowner  la  not  Uable  for  an 
Injarr  caused  by  a  defect  In  tbe  street  in  front 
of  hu  premises  In  the  absence  of  legislatiTe 
enactment  on  the  inbJecL  nnless  snch  defect  1* 
caused  by  the  landowner's  fault. 

2.  A  complaint.  In  an  action  against  an  abnt- 
tlng  owner,  alleging  that  a  board  was  negll- 
gentlT  set  in  the  groand  for  the  purpose  of  hold- 
ing dirt,  out  of  which  a  sidewalk  in  front  of 
defendant's  property  was  constructed,  and  that 
sncb  board  was  carelessly  and  negligently  per- 
mitted to  protrude  above  the  surface  of  the 
ridewalk  In  auch  a  way  as  to  canse  plaintiff  to 
stnmUe,  was  insufficient  tor  failure  to  allege 
any  act  of  defendant  wUdi  eansed  the  ob- 
strnctlon  complained  of. 

Actitm  Mary  A  aoeeson  against  Edward 
Kqifer  and  wife  foi  Injuriei  caused  by  a  de- 
feetlTe  blgbway.  Demnmr  to  declaration 
anatalned. 

James  A  WlUlanu,  for  plaintiff.  Gbailea 
B.  Gorman,  foe  defendants. 

FEB  0IJBIA3L  The  declaration  alleges 
tbat  It  waa  the  dn^  of  the  defendants  to  keep 
the  ddewalk  adjoining  tbetr  premises  on  a 
certain  street  or  highway  In  a  sate  condition 
Cor  persons  pasting  along  and  orer  such  side- 
Walk.  It  further  alleges  that,  being  unmlnd- 
fid  of  tbelr  duty,  they  negligently  and  care- 
lessly permitted  the  sidewalk  to  be  and  re- 
main out  of  repair.  In  this:  that  aloi^  the 
outer  edge  thereof  a  board  or  plank  was  care- 
lessly and  n^llgent^  set  In  the  ground  for 
the  pmpose  of  holding  and  containing  the 
dirt  or  soil  out  of  whldi  the  sidewalk  was 
omatmcted,  and  that  such  board  or  plank  was 
carelenly  and  negligently  permitted  to  ex- 
tend above  the  surface  of  the  sidewalk  for 
aerexal  inches.  The  plaintiff  arers  that,  be- 
ing ignorant  of  the  fact  that  snch  plank  or 
board  bad  thus  been  set  in  the  ground,  and 
waa  extending  or  protruding  above  the  sur- 
face of  tbe  sidewatt.  and  while  she  was 
-walking  upon  and  along  the  public  highway 
apoD  the  sidewalk  adjacent  to  tbe  defendants'' 
premises,  and  while  in  the  exercise  of  due 
■cmn,  she  struck  her  foot  against  the  plank 
or  board,  and  stumbled  and  fell  over  the  same 
with  great  violence  upon  tbe  ground,  and  re* 
cetved  the  Injuries  of  which  die  complains. 
Tbe  defendanta  demur  to  the  dedaratl(m  on 
the  ground  that  It  does  not  all^  any  legal 
duty  which  they  owe  to  the  plaintiff.  In  tbe 
absence  of  any  leglslatire  enactment  on  tbe 
aobject,  an  abutting  landowner  Is  not  liable 
to  travelers  for  bijnrles  received  by  them 
because  of  a  defect  in  the  street  In  front  ot 
his  premises,  unless  such  defect  Is  caused  by 
Us  own  act  or  foidt  Elliott  Boads  &  8.  538; 
2  Dill.  Mun.  Corpu  (4th  Ed.)  «  1012,  and  caaea 
dted  In  the  notes.  And  see,  also^  Heoiey  t. 
Spcague,  11  B.  I.  4S6.  The  declaration  does 
net  allege  any  statutory  ilabUUy,  nor  any  act 


of  the  defendants  which  caused  the  obstruction 
complained  of.  Demurrer  sustained,  and  caae 
remitted  to  tbe  com  mop  pleas  division. 


(21  B.  I.  US) 

BDWABDS  v.  BABSTOW  et  aL 
(Sapreme  Oonrt  of  Bbode  Island.  Feb.  28, 

1900.)' 

BQUITABLB  LHINS-VALIDITT-PARTIIC3  TO  AH- 
BIONMBNT  OP  INTEREST  IN  TRUST  ESTATBL 

1.  An  express  agreement  that  the  interest  of 
a  cestui  qne  trust  in  a  tmst  estate  shall  stand 
as  collateral  to  an  obligation  creates  an  equita- 
ble Hen  on  the  assignor's  interest  in  such  trust 
estate. 

2.  That  an  assignment  of  tbe  interest  of  a 
cestui  que  trust  in  a  trust  estate  created  by  will 
as  collateral  security  for  an  indebtedness  to  the 
estate  is  made  with  the  executor,  who  has  no 
control  over  the  real  estate,  and  hence  could 
not  apply  It  to  the  satisfaction  of  the  equitable 
lien  created  by  the  assignment,  will  not  defeat 
the  lien,  since  the  executor  may  have  resorted 
to  equity  to  enforce  the  lien  in  the  event  of  the 
refusal  of  the  trustee  to  recogniiEe  Ito  validity. 

Bill  by  Stephen  O.  Edwards  against  Amoa 
0.  Barstow  and  ^hers.  Decree  for  plaintiff. 

Edwards  A  Angell,  for  complainant  Ar- 
nold Green  and  Oooln  A  Angell,  for  respond- 
ents. 

MATTESON,  O.  J.  This  Is  a  bill  to  compel 
the  tnutee  under  the  will  of  the  late  Amos 
G.  Barstow  to  pay  over  to  the  complainant, 
as  assignee  ci  tbe  testatiw's  soh  George  K 
Barstow  the  one-sixth  Interest  in  the  testa- 
tor's residuary  estate  whlcli  the  will  directs 
to  be  paid  orer  to  George  E.  Barstow.  The 
case  Is  before  us  on  bill,  answer,  and  an 
agreed  statement  of  fftcta,  and  is  as  ((dlows: 
The  testator  devised  and  bequeathed  his  re- 
siduary estate,  real  and  personal,  to  bis  bmu 
Amos  0.  and  George  B.  Barstow  In  trust  to 
take  possession  thereof,  with  power  to  lease 
and  sen,  and,  irtien  three  years  after  tbe  tes- 
tator's decease  should  have  elapsed,  to  paj 
over,  transfer,  and  convey  the  trust  estate 
(except  80  mudi  as  «hould  be  required  to  pay 
a  certain  annuity  to  the  testator's  widow, 
and  toxes  and  expenses  for  repairs  om  flie 
homestead  estate  during  her  life).  In  six  equsl 
parts,  to  his  children,  of  whom  Ge<nge  B. 
Barstow,  the  complainant's  astignor,  la  onew 
Amos  OL  Barstow  and  Geo^  B.  Barstow  were 
appointed  executors  of  the  will,  which  was 
probated  October  2,  1884.  George  VL  Bar- 
stow, having  lecelved  loans  and  Advances 
from  tbe  testator,  and  also  from  the  encih 
tors,  on  November  10,  180^  executed  and  de* 
Uvered  an  Instrument  wblch  reads  aa  follows: 
•WOOa  Providence^  Nov.  10th.  1891  Be- 
celved  from  the  executors  of  the  estate  of  A 
a  Barstow  twenty-five  thousand  dollars  ^26,- 
000)  on  account,  for  tbe  purpose  of  payment 
by  me  ^  the  Pioneer  Canal  Oo.'s  note  tax  fas^- 
000,  due  the  28d-28th  of  November,  1891,  In- 
dorsed Iqt  (Seorge  E.  Barstow  and  A  C  Bai^ 
stow;  said  amount  to  be  charged  to.  me  on 
the  books  of  the  estate,  and  to  be  collatemllad 
by  160,000  of  tbe  fflrst  mortgage  bonds  of  *itA 
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Pioneer  Oftnal  Co.;  I  farther  agreeing  on  m7 
part  that  for  the  said  amonnt  which  I  now 
owe  the  estate  on  account  and  In  notes,  ag- 
gregating about  $52,000,  that  mj  one-sixth  In- 
terest In  the  residuary  estate  of  A.  C.  Barstow 
shall  stand  as  a  farther  collateral  for  the  said 
obllgatlonB,  In  BO  fax  as  the  same  may  be 
required  for  the  cancellation  thereof.  [Sign- 
ed] George  E.  Barstow."  George  B.  Bar^ 
stow  ceased  to  act  as  trustee  Julj  9,  1896,  and 
as  executor  August  11,  1896^  since  which 
Amos  G.  Barstow  has  acted  alone  In  both 
capacities.  George  B.  Barstow  made  an  as- 
signment to  the  complainant  for  the  benefit 
of  creditors  January  28,  1896.  The  three 
years  mentioned  in  the  will  expired  in  Sep- 
tember. 1807,  and  there  Is  a  surplus  of  the 
residuary  estate  aver  and  above  so  much  as 
Is  required  to  pay  the  anniiltr  to  the  testa- 
tor's widow,  and  the  taxes,  assessments,  and 
ei^nses  for  repairs,  and  the  like,  on  the  tes- 
tator's homestead  estate  during  the  lifetime  of 
his  widow.  The  complainant,  after  his  accept- 
ance of  the  assignment  from  George  E.  Bar- 
stow, and  after  the  tatter's  resignation  and 
removal  from  his  offices  of  executor  and  trus- 
tee and  after  the  time  appointed  in  the  will 
for  the  conveyance  and  transfer  of  the  resi- 
due and  remainder  of  the  teatattw's  estate 
(accept  the  part  resemd.  as  stated),  request- 
•d  the  respondent  Amos  O.  Barstow,  the 
sole  oontlnolng  trustee  under  the  will,  to  con- 
vey and  transfer  to  him  (the  complainant),  as 
assignee,  the  one-sixth  of  the  trust  estate, 
real  and  personal,  directed  to  be  conveyed  and 
trtnsferred  to  the  respondent  George  E.  Bar- 
stow under  the  terms  of  the  will;  but  the 
respondent  Amoe,  trnstee  as  aforesaid, 
fused,  and  has  hitherto  rinsed,  to  make  sudk 
eonvcarance  and  transfer.  The  property  re- 
mn^iitTig  iq  fhe  hands  of  the  trustee  Is  malnty 
real  estate. 

The  question  which  Is  now  submitted  for 
decision  is  wbethw  the  complainant  Is  en- 
titled to  the  one^ixth  of  the  testator's  resid- 
uary estate  devised  and  bequeathed  to  George 
Barstow,  without  reference  to  his  Indebted- 
ness to  the  -estate,  or  (mly  to  the  balance  of 
the  one-sixth  after  deducting  the  Indebted- 
ness.  Our  opinion  Is  that  the  complainant  Is 
entlUed  to  the  balance  only  of  the  one-slxtfa 
ot  the  residuary  trost  estate  after  deducting 
the  Indebtedness.  In  8  Pom.  Eq.  Jur.  1 1236, 
It  Is  said  on  the  subject  ot  equitable  liens: 
'^he  doctrine  may  be  stated  In  Ite  most  gen> 
eral  form  that  any  express  executory  agree- 
ment In  writing  whereby  the  contracting  par- 
ty sofflclently  Indicates  an  Intention  to  make 
sune  particular  property,  real  or  personal,  or 
fund  therein  described  or  identified,  a  securl^ 
for  a  debt  or  other  obligation,  *  «  •  cre- 
ates an  equitable  lien  on  the  property  so  lu- 
dlcated,  which  Is  enforceable  against  the  proi»- 
erty  In  the  hands,  not  only  of  the  original 
contractor,  but  of  his  heirs,  administrators, 
executors,  voluntary  assignees,  and  purchasers 
or  Incumbrancers  with  notice."  See,  also, 
Hauselt  T.  Hanta  10ft  a  &  401,  28  L.  Bd. 


1075;  Payne  v.  Wilson,  74  X.  T.  348;  Wayt 
V.  Carwitben,  21  W.  Ta.  616;  Knott  v.  Manu- 
facturing Oo.,  30  W.  Va.  700,  6  S.  E.  286. 
The  instrument  of  November  10,  1801,  quoted 
above,  fulfills  these  requirements,  and  tliere- 
fore  created  an  equitable  Uen  on  the  assign* 
op's  lutemst  tai  the  me-slzth  of  flie  tnist  ee* 
tate. 

Though  the  agreement  contained  in  the  in- 
strument Is  with  the  respondent  Amos  C.  Bar- 
stow as  executor,  and  not  In  his  capacity  as 
trustee,  and  though  the  executor,  as  such,  has 
no  possession  of  or  control  over  the  real  es- 
tate, and  tiierefore  could  not  apply  It  In  satis- 
faction of  the  Hen,  against  the  consent  of  an- 
other, a  trustee,  we  see  no  reason  why  he 
might  not  resort  to  equity  to  enforce  the  Ilea 
should  It  become  necessary  by  reason  of  the 
refusal  of  such  trustee  to  recognize  the  valid- 
ity of  the  lien,  and  to  wly  the  propolr  to 
Its  satlaCactloiL 

(SL  R.  I.  E«> 

ATWOOD  T.  OHABI/FON. 
(Supreme  Court  of  Rhode  Island.  Feb.  6, 1000.) 

MORT0AQB8— RIGHT  TO  HAVS  HORTOAGB  AS- 
8IONBD  TO  THIRD  PKtSON— LIPE  TENANT- 
STATUTES— ACTION  TO  COUPBL  AS6ION1CSNT 
— PABTIBS— PIJIADINO. 

1.  Under  Gen.  Laws,  e.  207,  |  7,  providins 
that,  "where  a  mortgagor  la  entitled  to  redeem, 
he  can  require  the  mortgageiL  instead  of  dis- 
charging the  mortgage,  to  asatgn  the  mortgage 
debt  to  Buch  third  person  ai  the  mortgagor  £- 
rects,  the  wife  of  the  mortgagor,  who  took  s 
life  estate  In  the  mortgaged  property  ander  his 
will,  ia  entitled  to  requite  such  an  asrignnwt 
to  a  third  person. 

2,  Remainder-mMi  are  not  necessary  parties 
to  a  bill  by  a  life  tenant  of  mortgaged  property 
to  compel  an  asdgnment  of  the  mortgage  debt 
to  a  third  person. 

8.  Under  Gen.  Laws,  e.  207,  I  7,  providing 
that  a  mortgagor  entitled  to  redeem  may  re- 
quire the  mortgagee  to  assign  the  mortgage  debt 
to  auch  third  person  as  the  mortgagor  dlrecti, 
and  providing  that  such  right  shall  bdoog  to 
each  incmnbraucer  or  to  m  mortgagee,  not- 
withstending  any  Intermediate  Incnmnanc^ 
"but  a  reqointloQ  of  an  hacnmbraneer  shall  pre* 
Tail  over  a  reqaidtion  of  the  morteagor,  and,  as 
between  incambrancera,  a  requlainon  of  a  ^or 
hicumbrance  shall  previ^"  the  desire  of  the 
mortgagee  to  retain  the  mortgage  Is  not  prior 
to  the  right  of  one  who  tekes  a  life  estete  nadw 
the  will  of  the  mortgagor  to  have  the  mortgage 
assigned  to  a  third  person. 

4.  The  fact  that  a  Inll  to  compel  the  aBdgn-. 
meat  of  a  mortgage  to  a  third  person  does  not 
■how  that  comiHaltiant  has  obligated  himself  to 
have  the  assignment  recorded,  as  reqaired  by 
Gen.  Iaws,  c.  207,  S  7,  ii  not  ground  for  demur- 
rer, since  the  recording  of  the  assignment  can 
be  provided  for  in  the  decree. 

BUI  by  Harriet  N.  Atwood  against  Nellie 

A.  Charlton.  Defendant  demon  to  the  bill. 
Demurrer  overruled. 

P.  Henry  Qulnn,  for  cwnplalnanL  Albert 

B.  Greene,  for  respondent, 

MATTESON,  G.  J.  This  Is  a  bill  to  com- 
pel the  assignment  of  two  mortgages  held  by 
the  respondent  on  property  In  which  the  com- 
plainant baa  a  life  estate.  The  case  Is  before 
OS  on  demurrer  to  the  UlL  The  estate  oon- 
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reyed  In  the  mortBaget  to  wM^  the  bill  re- 
late! was  formerly  owned  by  James  H.  At- 
wood,  deceaaed,  who  waa  the  husband  of  the 
complainant,  and  who,  by  hla  wUl,  derlsed 
the  same  to  her  for  life,  with  remainder  to 
Charles  M.  and  Leroy  Atwood.  James  H. 
Atwoodr  during  his  life,  on  Ausnat  81,  1870, 
mortgaged  the  estate  to  Oeorge  B.  Atwood 
for  $3,000.  Subsequently  to  the  decease  of 
James  H.  Atwood,  the  complainant  and  the 
remainder-men,  on  January  1,  1888,  made  a 
second  mortgage  to  Oeorge  B.  Atwood  of 
$2,000.  Both  these  mortgages  were,  on  De- 
cember 19,  1898,  assigned  by  Oeorge  B.  At- 
wood to  the  respondent,  and  both  were  long 
since  due  and  payable.  On  or  about  August 
1,  1899,  the  complainant  tendered  to  the  re- 
Qwndent  the  full  amount  due  on  the  raort- 
gagea,  Including  Interest,  and  an  amount  of 
money  sufflcient  to  defray  the  expense  of 
transferring  the  mortgages,  and  then  and 
there  demanded  that  the  respondent  transfer 
them  to  Mercy  M.  Oole.  The  respondent  re- 
fused to  accept  the  money  tendered,  and  re- 
fused to  transfer  the  mortgages.  Hie  bill 
avers  the  readiness  of  the  complainant  to  pay 
to  the  respondent  the  sums  tendered,  and  of- 
fers to  pay  the  same  into  the  registry  of  the 
court,  if  the  court  shall  direct  The  question 
presented  by  the  demurrer  is  whether  the  re- 
qmndent  should  be  required  to  malce  the 
transfers.  Gen.  Laws  B.  L  c  207,  I  7,  pro- 
Tides  that,  "where  a  mortgage  Is  entitled  to 
redeem,  he  shall  by  virtue  of  this  section 
have  power  to  require  the  mortgagee,  instead 
of  discharging  or  reconveying,  and  on  the 
terms  on  which  he  would  be  bound  to  dis- 
charge or  reconvey,  to  assign  the  mortgage 
debt  and  convey  the  mortgaged  [uroperty  to 
such  third  person  as  the  mortgagor  directs: 
provided,  that  such  mortgagor  assumes  the 
eiqtense  of  maldng  such  aBsignment  and  con- 
veyance and  obligates  lilmself  to  have  the 
same  recorded  forthwith,  and  the  fact  of  such 
transfer  being  made  shall  be  prima  fade  evi- 
dence that  such  assumption  of  expense  and 
such  obligations  have  been  made;  and  the 
mortgagee  shall  by  virtue  of  this  section  be 
bound,  on  being  relieved  of  all  expense  and 
having  such  obligation  made  to  him,  to  as- 
dgn  and. convey  accordingly;  and  snch  right 
shall  belong  to  and  be  capable  of  being  en- 
forced by  each  incumbrancer,  or  by  the  mort- 
gagor, notwithstanding  any  intermediate  In- 
cumbrance, but  a  requisition  of  an  incum- 
brancer shall  prevail  over  a  requiaitl<m  of 
the  mortgagor,  and,  as  between  Incumbran- 
cers, a  requisition  of  a  prior  Incumbrancer 
shall  prevail  over  a  reqnldtlon  of  a  subse- 
quent incumbrancer.  This  section  does  not 
apply  In  the  case  of  a  mortgagee  being  or 
having  been  in  possession."  I^e  respondent 
contends  that  the  complainant  is  not  entitled 
to  a  transfer  of  the  mortgages;  that  the  stat- 
ate  Is  limited  to  a  mortgagor  who  la  entitled 
to  MdMa,  tbft  langoag*  tMlngp  "Where  a 


mortgagor  la  entitled  to  redeem,  *  *  *  be 
shall  have  power  to  require,"  etc  Our  opin- 
ion Is,  however,  that  the  statute,  being  reme- 
dial in  its  nature,  should  be  liberally  coi^- 
stmed,  and  that,  though  It  is  in  terms  limited 
to  a  mortgagor,  it  should  be  held  to  extend 
to  those  who  have  succeeded  to  the  mortga- 
gor's right  or  title. 

The  resp(»ident  contends  that  the  bill  is 
defective  because  the  remainder-men  have  not 
been  made  parties.  Though  they  ml^t  per- 
haps have  been  properly  Joined  as  complain- 
ants by  reason  of  their  Interest  as  remainder- 
men,, we  do  not  think  that  they  are  to  be 
regarded  as  necessary  parties.  The  complain- 
ant, as  life  tenant,  would  be  entitled  to  re- 
deem for  the  protection  of  her  life  estate,  and 
Is  therefore  within  the  statute.  Moreover,  as 
life  tenant  she  is  charged  with  the  duty 
paying  the  Interest  on  the  mortgages,  and  Is 
therefore  primarily  interested  in  the  question 
by  whom  the  mortgages  shall  be  held. 

The  respondent  cells  attention  to  the  clause 
of  the  statute  which  provides  that  the  right 
to  require  an  assignment  "shall  belong  to  and 
be  cai>able  of  being  enforced  by  each  incum- 
brancer, or  by  the  mortgagor,  notwithstand- 
ing any  Intermediate  incumbrance,  but  a  req- 
uisition of  an  incumbrancer  shall  prevail  over 
a  requisition  of  the  mortgagor,  and,  as  be- 
tween incumbrancers,  a  requisition  of  a  prior 
Incumbrancer  shall  prevail  over  the  requisi- 
tion of  a  subsequent  Incumbrancer";  and 
maintains  that  the  complainant,  as  life  ten- 
ant. Is  an  Inctmibrancer,  and  that,  as  ,her  life 
estate  is  subsequent  to  the  earlier  mortgage, 
she  is  not  entitled  to  an  assignment  of  It  from 
the  respondent,  the  latter  being  the  prior  in- 
combrancer,  and  her  requisition  or  "desire  to 
retain  it"  being  preferred  by  the  statute  to 
the  requisition  of  the  complainant  The  re- 
spondent treata  the  word  "requisition"  as 
equivalent  to  "a  desire  to  retain,"  but  the 
term  "requisition"  In  the  statute  is  evidently 
used  in  Its  literal  sense  of  the  act  of  requiring 
or  demanding.  There  is  nothing  in  the  stat- 
ute to  warrant  any  such  coofltructlon  of  the 
word  as  given  to  it  by  the  contention  of  the 
respondent,  a  construction  which  la  wholly 
foreign  to  Its  signification.  The  clause  of  the 
statute  clearly  appliea  to  Incumbrances  held 
by  incumbrancers  which  are  subsequent  In 
time  to  the  mortgage  or  mortgages  of  which 
a  transfer  Is  sought,  and  provides  as  to  the 
priority  of  right  as  between  conflicting  requi- 
sitions of  subsequent  incumbrancers,  or  of 
such  an  Incumbrancer  and  the  mortgagor. 
The  bill  does  not  show  that  the  complainant 
obligated  herself  to  have  the  assignments  of 
the  mortgages  which  she  required  from  the 
respondent  to  Mercy  M.  Cole  recorded.  TWa 
the  statute  requires.  Inasmuch,  howevOT,  as 
we  can  provide  for  the  record  of  the  assign- 
ments in  our  decree,  we  do  not  think  It  nec- 
essary to  sustain  the  demurrer  on  this  ac- 
count  Demurrer  oT^raletL 
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46  ATIjAMTIG  BBPORTEB. 


(Pa. 


(19S  Pa.  St  86) 

U  n  BISHOP'S  B8CA.m 

Appeal  of  OHARTEIB  KAT.  BANS  AT 
MEDIA. 

(Snpranc  Court  of  PenoBylTania.   Feb.  20, 
1900.) 

NOTBS-SXTBNSION— DISCHAROB  OP  IN- 

DORSBR. 

Giving  a  definite  extension  of  time  to  the 
maker  of  a  note  on  consideration  of  interest 

Siid  In  adrance  him  without  aaaent  of  an  in- 
onwr  releases  the  indorser. 

Appeal  from  ocpbans*  court,  Delaware  coun- 
ty. 

In  the  matter  of  the  estate  of  Matilda  T. 
Bishop,  deceased.  From  a  decree  dismissing 
exceptions  to  the  report  of  the  auditor  appoint- 
ed to  distribute  the  fund  In  the  hands  of  the 
executors,  the  Charter  Natltmal  Bank  at  Media 
appeals.   Affirmed.  * 

Geo.  E.  Darlington  and  B.  H.  Hall,  for  ap- 
pellant. Garrett  E.  Smedley,  for  appellee. 

QREEN,  O.  J.  The  facta  found  by  the  an* 
dltor  are  absolutely  fatal  to  the  claim  of  the 
appellant  There  ts  no  conflicting  testimony 
as  to  what  the  facts  were.  The  appellant 
bank  held  a  note  dra-wn  by  Nelaon  H.  Strong 
to  the  order  of  Matilda  T.  Bishop  for  $2,200 
at  four  months,  dated  November  10,  1894, 
falling  due  and  protested  for  nonpayment  on 
March  22,  1806.  This  note  was  Indorsed  by 
the  payee  for  the  accommodation  of  the  draw- 
er, and  was  discounted  by  the  ai^llant  bank. 
Before  the  maturity  of  the  note,  Mrs.  Bishop 
died,  and  at  the  time  of  Its  matmlty  the 
bank  took  fnnn  the  maker,  Strong,  a  new 
note  for  the  same  amount,  dated  March  22, 
1895,  with  a  warrant  of  attorney  anthorlsli^ 
tiie  entry  of  Judgment  on  the  note,  ececuted 
Strong  alone,  and  inyable  directly  to  the 
order  of  the  Charter  National  Bank,  Media, 
Pa.,  for  the  payment  of  ¥2,200,  at  two  months 
after  date.  This  note  contained  the  following 
recital:  "As  collateral  security,  I  hare  deliv- 
ered note  of  Nels(Hi  H.  Strong  to  Matilda  T. 
Kshop,  Indorsed  by  her,  Cor  same  amount 
which  I  hereby  authorize  and  empower  the 
holders  here<^  on  defonlt  In  payment  at  ma- 
turity, with  a  Tlew  to  Its  IlqnldatkA,  and  (tf 
all  interest  and  costs  theremi,  to  sell  and 
transfer,  In  whole  or  In  part,  without  any  pre- 
rlons  demand  npon  or  notice  to  me,  either 
at  brokers'  board  or  at  public  or  private  sale, 
with  the  right  ot  becoming  the  pnrdiaser  and 
absolute  owner  thereof  free  of  all  trusts  and 
claims  should  such  sale  be  made  at  brokers' 
board,  or  be  public."  There  are  additional 
atlpulatlooji  In  favor  of  the  right  of  the 
pledgee  to  protect  Itself,  which  are  of  no  spe- 
cial Importance  In  the  present  connection.  At 
the  time  this  judgment  note  was  ti^en,  the 
interest  due  thereon  was  paid  by  Strong,  the 
maker,  to  the  bank,  In  advance  of  the  ma- 
turity of  the  note,  l^s  note,  at  Its  maturity, 
was  renewed,  and  thereafter  several  more  re- 
newals were  made  until  May  1,  1807;  and  at 
each  renewal  Strong  paid,  and  the  bank  re- 


ceived, the  Interest  on  the  amount  of  the  note 
In  advance.  The  original  note  was  credited 
with  Interest  paid  to  May  1.  1807.  It  Is  mani- 
fest from  the  written  papers  thus  far  consid- 
ered that  the  i>er8onal  Judgment  note  of 
Strong  was  taken  for  the  Identical  debt  rep- 
resented by  the  previous  note  for  the  same 
amount  that  was  Indorsed  by  Mrs.  Bishop. 
Also  that  the  bank  and  Strong,  the  maker  of 
both  notes,  agreed  In  writing  that  the  pre- 
vious note  should  be  held  as  collateral  securi- 
ty for  the  payment  of  Strong's  personal  Judg- 
ment note:  It  follows  that  Strong's  personal 
Judgment  debt  became  the  principal  debt,  and 
the  previous  obligation  given  by  himself,  and 
Indorsed  by  Mrs.  Bishop,  became,  and  was 
thereafter  held,  as  collateral  security  only  toe 
the  payment  of  the  Judgment  debt  If  the 
latter  debt  was  subsequently  paid  by  Strong, 
such  payment  nec^sarily  extinguished  the 
collateral  obligation  on  which  Mrs.  Bishop 
was  Indorser.  The  verbal  testimony  accords 
entirely  with  the  written  pa.pen.  Thus, 
Strong,  the  maker  of  both  notes,  testified:  "I 
asked  Mr.  Needles  [the  bank's  cashier]  to 
extend  the  obligation  [note  indorsed  by  Mrs. 
Bishop]  by  bis  taking  my  note,  and  keeping 
the  old  note  as  collateral  for  my  note.  I 
told  Mr.  Needles  that  the  bank  had  the  old 
note,  and  so  was  secure.  The  Judgment  note 
I  gave  was  tm  the  purpose  of  preventing  the 
bank  from  proceeding  against  Mrs.  Bishop's 
estate.  One  of  the  purposes  I  bad  In  miiul 
was  to  pay  the  note.  I  did  not  want  the  es- 
tate to  lose,  if  possible.  I  agreed  to  keep  the 
interest  paid  on  this  Judgment  note.  I  agreed 
to  pay  this,  and  did  pay  It  within  six  or  eight 
months."  Cross-examined:  "When  I  gave  the 
note  to  the  bank,  I  paid  the  Interest  in  ad- 
vance, as  I  had  been  Aoiug,  I  paid  for  ser- 
eral  months  In  a  regular  way.  X  mean  the  in- 
terest on  the  time  notes  was  paid  in  advance 
as  stated."  Not  only  does  the  testimony  vt 
Mr.  Needles  not  contradict  that  of  Mr.  Stroni^ 
but  corroborates  it  in  every  particular.  Thus 
he  testified:  **I  am  casbl^  of  the  Ouutw 
National  Bank  of  Media.  The  Strong  note  In- 
dorsed by  Mrs.  Bishop  has  always  been  held 
by  the  bank.  The  personal  note  of  Mr. 
Strong  was  taken  by  me  as  cashier.  •  *  • 
Was  taken  by  me  on  my  own  responsQriUty. 
This  bote  was  taken  because  we  bad  so  mudi 
past-due  paper,  tocludlng  the  note  of  Bishtqi, 
80  that  toking  this  note  from  Mr.  Strong 
It  kept  the  matter  In  bankable  (di^w."  He 
further  testified:  "There  was  no  extension 
indorsed  on  ttie  note  of  Mr.  Sbnog  indorsed 
by  Mrs.  Bishop.  Th«e  was  no  agreement  by 
or  with  the  r^resentatlTeB  of  Mrs.  Blsh<^ 
outside  of  Mr.  Strong,  to  that  efftet  There 
was  no  agreement  with  the  r^iesentatlTes  ttf 
Mrs.  Bishop  for  an  extension  of  the  Strong 
note.  No  representation  was  made  to  Oiem 
to  that  ^ect  All  the  couTersatlons  to  r^azd 
to  the  matter  w««  entirely  with  Mr.  Strong." 
He  further  said:  **Q.  Did  these  aereral  notes 
given  by  Mi.  Strong  represent  the  same  debt 
■s  tiie  note  indoned  by  Mrs.  Blah^^T  A. 
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Ym.**  Ifr.  Btronib  beii^  recalled,  wu  asked: 
waa  Oie  note  Indonwd  hj  Mm.  Blahop 
an  aconnniodatlon  note?  A.  It  was.  Q.  On 
wboae  acoonntf  A  Ulne.*'  Tbns  It  appears 
by  all  the  teattanony  In  tlie  case  wlthont  ttie 
least  contradiction:  (1)  That  the  bank,  be- 
ing the  holder  of  an  accommodation  note  of 
which  Strong  waa  the  maker  and  Sirs.  Blahi^ 
the  Indorser,  accepted  from  Strong  bis  Indl- 
Tldnal  Judgment  note  for  the  same  Identical 
debt,  and  agreed  to  hold  the  former  note.  In- 
dorsed 1^  Mrs;  .Bishop,  as  ct^ateral  aecnrlty 
for  the  payment  of  the  same.  (2)  That  the 
bank,  1^  accepting  the  Indlvldnal  note  of 
Strong,  payable  at  two  months  after  the  mar 
taxitj  of  the  bidoraed  note^  thereby  extraded 
fbe  time  of  payment  of  the  debt  for  the  defi- 
nite period  of  two  months,  and  lubeeqnentiy 
granted  other  extensions  of  deflnlte  time  for 
the  .pi^rment  of  the  same  debt  for  the  con- 
tlnnons  period  of  two  years.  (S)  That  at  the 
time  of  the  first  extension  the  bank  accepted 
payment  In  advance  from  Strong  ot  the  Inters 
est  accmlng  for  the  definite  ^tended  time  for 
the  payment  of  the  debt,  and  continued  to 
accept  similar  ^finite  payments  of  Interest 
in  advance  for  eveiy  renewid  ot  the  debt  for 
two  years  farther.  (4)  That  Uie  debt  the  pay- 
ment ot  which  was  thus  extended  was  the 
Idmtlcal  debt  which  was  represented  by  the 
note  which  was  Indorsed  by  Mrs.  Bishop.  The 
renewal  waa  given  for  the  very  same  debt, 
and  for  extending  the  time  of  payment  of  the 
same  debt,  for  which  the  Indorsed  note  was 
^ven.  (5)  The  whole  agreranent  for  the  ex- 
tension of  the  time  of  pigment  was  made 
by  the  bank  with  Strong.  Uie  maker,  alcme, 
and  nothing  was  aiUd  or  done  In  the  coorae  of 
the  transaction  by  any  represoitatlve  ct  Mrs. 
Blabop.  Neither  the  representatives  nor  the 
helra  of  Mrs.  Bishop  had  any  noUce  of  the 
extension.  It  follows,  necessarily,  from  thia 
c(mdltion  of  things  th&t  the  bank  disabled 
Itself  from  taking  any  proceedings  for  the 
collection  of  the  debt  from  Strong  during  ail 
the  period  of  the  renewals  of  Strong's  notea 
after  the  maturity  of  the  note  whldi  was  In- 
dorsed by  Mrs.  Bishop. 

Upm  every  principle  pertaining  to  this  sub- 
ject, and  ap<m  aU  the  authorities,  the  estate  of 
Mrs.  Bishop  was  discharged  fran  all  liability 
by  these  proceedings.  There  can  be  no  con- 
troversy as  to  what  tbe  law  is  upon  the  un- 
disputed fscts  of  this  case.  It  Is  conceitrated 
bi  one  of  our  recent  cases,  which  la  directly 
applicable,  and  controls  the  determbiatlon  of 
this.  In  fflebeneck  v.  Bank,  111  Pa.  St  187,  2 
AtL  486,  we  held  that  glvtaig  a  definite  exten- 
ai(Hi  of  time  to  the  maker  ot  a  note  upon  con- 
Blderation  of  Interest  paid  in  advance  by  him 
without  the  assent  of  an  Indmser  will  release 
bim  from  liability.  Preds^  these  facts  exist 
In  tbe  presoit  case,  as  has  been  already 
shown.  The  cases  cited  for  the  appellant  are 
not  In  point,  because  tb^  do  not  Involve  the 
facts  whldi  are  ivesent  on  this  record. .  Ai  to 
the  case  oi  Bank  v.  Manihall,  9  Pa.  Shper.  Ot 
021,  ao  mndb  idled  igm  for  the  vpellant  a 


aingle  dtatim'fnnn  the  i^biion  win  siflBce  to 
show  that  it  can  have  no  application  here.  It 
is  this:  'l^iere  Is  nothing  In  the  evidence 
showhig  an  eztraition  ot  time  to  the  maker 
on  the  nc^  In  suit,  and  this  cannot  be  Im- 
plied from  the  fkct  that  a  note  of  the  maker* 
as  ccrilateral  to  those  in  suit,  was  takai  by  the 
bank."  The  general  rule  upon  this  subject  Is 
well  expressed  In  Bandolph  on  Commercial 
Paper  (volume  2,  p.  e88)  thus:  -"Where  the 
holder  of  a  UU  or  note  graids  an  extension 
for  a  ieSsOte  time  to  the  prindpal  wltlunA  the 
surety's  consent,  and  without  reservatkm  of 
his  rights  against  the  snretr,  hr  a  valid  agree' 
ment  based  on  a  valuable  consideration,  be 
will  therehy  discharge  the  surety  unless  flie 
surety  is  otherwise  secured,  ^e  hOlda  of 
ctnnmercl&l  pi^er  cannot  give  time  to  the  ae- 
ceptw  or  maker  hi  such  a  wi^  as  to  preclude 
himself  from  sning,  and  suspend  his  own  rem- 
edy wlthont  discharging  partlea  who  are  sec- 
(mdarily  liable,  and  who  stand  tai  flie  relatkm 
of  sureties  on  tts»  paper.  An  agreemoit  to 
give  the  roakCT  or  acceptor  hidnlgence  for  a 
definite  period  takes  away  this  right  of  Inune- 
dlste  action,  and  pr^ndicra,  and  therefore  dls- 
diarges,  the  surety."  The  assignments  of  er- 
ror are  all  dismlaaed.  Decree  affirmed,  and 
appeal  dismissed,  at  the  cost  ut  the  qipdlant 


(8  DaL  Ota.  4SS) 

BQITITABLB  OnARANTBB  &  TRUST  00. 
V.  DONAHOB,  T&x  GoUectw. 
(Oonrt  of  CSiancery  of  Delaware.   Feb.  7, 
1900.) 

BQUnr— JVRISDIOnON-TAXBS  —  COLLBCnOS 
—INJUNCTION— MnLnPUClTT  OP  SUITS. 
Under  1  Del.  Laws,  p.  42  (CodsL  17^  art 
6,  f  14)  Id.  pp.  131,  132,  c.  64a,  IS  21,  25,  pro- 
TidiDK  that  toe  chancellor  shall  not  have  pow- 
er to  determiae  any  matter  wherein  a  aaffl- 
cient  remedy  may  be  had  at  commoo  law  or  by 
statute,  before  any  other  court  or  Jorladlctlon 
of  the  state,  a  conrt  of  equity  haa  no  jurla- 
dlctioQ  to  restrain  the  collection  of  a  peraonal 
tax,  which  is  partly  a  state  tax,  in  which  the 
lefl^lity  of  the  law  under  which  It  waa  levied 
is  involved,  on  tbe  groood  that  complainant's 
legal  remedy  ta  inadequate  because  it  Is  trustee 
or  guardian  in  a  large  number  of  estates,  and, 
if  it  pays  the  tax  In  each  case,  will  be  ooUged 
to  bring  a  multiplicity  of  anita. 

Bill  by  the  BQuitable  Guarantee  ft  Trust 
Oompany  agalnat  John  P.  Donahoe,  collector 
of  taxes  for  the  Northern  district  of  Wllndng- 
ton,  to  restrain  the  collectkm  of  a  lax.  Bin 
diamleaed. 

Wlllard  Saulsbury.  Jt^  and  Anthony  Hlg- 
glns.  tor  complainant  John  H.  Bodney,  Pe- 
ter It,  Oooper,  Jr.,  and  Henry  0.  Oonrad,  for 
respondent 

NIOHOLSON,  Oh.  The  object  of  the  blU 
filed  In  this  cause  Is  to  restrain  the  respond- 
ent a  tax  collector  of  the  state  of  Delaware 
for  the  Northern  district  of  WUmlngtpu,  from 
forcing  the  collection  from  the  complain- 
ant either  In  its  Individual  or  fiduciary  ca- 
pad^,  of  any  tax  laid  and  apportioned  un- 
der the  authority  of  chaptor  26,  voL  21.  at 
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the  Uiwi  of  D^wue,  entitled  "Chapter  881, 
rolnme  20,  as  amended— An  act  to  equalize 
taxation  for  state  and  county  purposes.'* 
The  bill  was  filed  In  June,  1890,  and  hi  July 
the  respondent  filed  his  demurrer.  No  argu- 
ment has  been  had  upon  tbe  demurrer,  but 
tn  October,  1899,  by  agreement  of  counsel  on 
botbi  Bides,  the  question  of  the  Jurisdiction  of 
this  court  to  hear  and  determine  the  cause 
was  argued  upon  a  motion  to  dismiss  the  bill 
for  want  of  Jurisdiction.  The  question  of  Ju- 
risdiction may,  of  course,  be  considered  by 
tbe  court  at  any  time,  whether  counsel  raise 
it  or  not,  but  the  consent  of  counsel  to  pre- 
sent it  in  this  manner  disposes  of  any  objec- 
tion that  might  be  raised  as  to  tbe  regularity 
of  the  motion  or  to  the  course  of  pleading 
adopted  by  respondent  The  tax  sought  to  be 
enjoined  Is  In  part  a  state  tax,  and  It  is  the 
first  instance  in  this  state  of  an  application 
to  the  court  of  chancery  tos  an  Injunction  to 
restrain  the  collection  of  a  state  tax,  al- 
though there  is  one  case  In  our  Reports  where 
a  bill  was  filed  to  restrain  the  collection  of  a 
county  tax.  That  was  the  case  of  Railroad 
Co.  V.  Neary,  5  Del.  Ch.  600,  in  which  It  was 
sought  to  obtain  an  injunction  to  restrain  tbe 
collection  of  a  county  tax  laid  and  apportion- 
ed by  the  levy  court  of  Newcastle  county  up- 
on the  assessment  of  the  roadway  and  cer- 
tain other  real  estate  of  the  comi^alnant,  tbe 
Philadelphia  Wilmington  &  Baltimore  Rail- 
road Company.  In  that  case,  upon  the  ques- 
tion of  Jurisdiction,  the  late  Chancellor  Sauls- 
bury  used  the  following  language:  "B^ore 
the  counsel  in  the  cause  proceeded  in  their  ar- 
gument, I  Intimated  to  them  that  I  should 
dtssolve  the  preliminary  injunction  hereto- 
fore awarded,  and  dismiss  the  bill,  unless  the 
case  was  brought  under  some  recognized  head 
of  equity  Jurisdiction;  as,  where  there  would 
otherwise  be  a  cloud  upon  the  title,  or  a  mul- 
tiplicity of  suits,  or  any  irreparable  injury. 
The  ordinary  remedies  in  the  case  of  taxes 
illegally  assessed  and  levied  are  an  action  of 
law  after  a  compulsory  payment,  either  of 
trespass  against  the  collecting  officer  or  of 
amimpslt  against  such  officer  or  the  public 
corporation  to  which  the  amount  has  been 
paid.  These  remedies,  says  Pierce  on  Rail- 
roads (page  488),  are  ordlnarUy  ample,  and  do 
not  Inrolre  the  public  embarrassments  inci- 
dent to  the  Inteirentlon  of  equity  In  such 
cases.  Equity  will  not,  therefore,  enjoin  the 
collection  of  a  tax  all^^  to  be  Illegal,  where 
there  is  an  adequate  remedy  at  law.  It  will 
not  interfere  by  its  preTentiTc  proceM  on  ac- 
count of  mere  irregularity,  hardship,  and  in- 
justice In  the  assessment,  or  errors  or  excess 
In  valuation.  It  would  be  impossible.  If  I 
were  to  attempt  it,  to  reconcile  the  various 
and  conflicting  decisions  which  bave  been 
made  by  the  courts  In  the  different  states  up- 
on the  subject  of  equitable  Jurisdiction  In 
such  cases.  This  want  of  uniformity  of  de- 
cision in  this  country  has  arisen  from  the 
want  of  distinct  equitable  tribunals  to  adju- 
dicate such  queetlona.  and  from  the  blending 


of  legal  and  equitable  power*  In  the  same 
tribunals.  The  ^Inclples  I  have  announced 
upon  this  subject  will  govern  my  action 
whenever  similar  questions  shall  arise  before 
me.  The  solicitors  for  the  parties,  respec- 
tively, have  filed  among  the  papers  in  tbe 
cause  an  agreement,  which  Is  in  the  follow- 
ing words:  *It  Is  agreed  and  understood  that 
there  are  divers  other  taxes  assessed  against 
the  corporation,  the  complainant,  and  other 
corporations  owning  like  property  in  tbe 
county  of  Newcastle,  in  the  hands  of  several 
other  collectors  in  tbe  said  c6unty  of  New- 
castle for  collection;  and  that,  In  order  to 
avoid  a  multiplicity  of  suits,  and  prevent  un- 
reasonable litigation,  it  has  been  agreed  that 
these  facts  are  to  be  taken  to  be  admitted  In 
this  case  with  the  like  effect  as  If  the  same 
had  been  stated  in  the  bill  of  complainant, 
and  admitted  by  the  answer.  And  It  Is  al- 
so agreed  and  understood,  and  so  stipulated, 
that  this  cause  shall  be  considered  Just  as 
thougb  all  the  parties  who  are  In  like  case  as 
complainant  and  defendant  had  been  parties 
thereto.' "  Then,  after  disposing  of  an  argu- 
ment that  the  tax  would  affect  commerce  be- 
tween tbe  states,  tbe  learned  chancellor  con- 
tinued: "The  agreement  referred  to  by  coun- 
sel having  been  filed,  and  having,  for  that 
reason,  taken  Jurisdiction  of  the  cause,  I 
shall,  for  the  reasons  before  stated,  decree," 
etc.  Ralbroad  Co.  v.  Neary,  6  DeL  Ch.  610. 
The  general  principle  announced  In  this  case 
by  Chancellor  Saulsbury,  that  equity  will  not 
enjoin  a  tax  alleged  to  be  Illegal,  when  th»e 
Is  an  adequate  remedy  at  law,  la  too  funda- 
mental and  elementaiy  to  be  questioned  seri- 
ously in  this  state.  Counsel  for  the  com- 
'  plainant,  however,  Insists  that  the  court  of 
chancery  should  assume  Jurisdiction  In  this 
cause  "to  prevent  a  multlpUd^  of  suits,"  the 
prevention  of  a  multiplicity  of  suits  being  an 
ancient  and  necessary,  although  Ill-defined, 
department  of  equitable  Jurisdiction.  In  con- 
sidering this  contention  I  shall  refrain  frcnn 
discussing  the  general  subject  of  equitaUe  Ju- 
risdiction "to  prevent  a  multiplicity  of  suits," 
to  the  extent  to  which  I  am  tempted  by  the 
cases  and  treatises  cited  In  this  cause;  but 
it  will  be  necessary,  for  the  sake  of  dear- 
ness,  to  give  some  consideration  to  the  foun- 
dations upon  which  the  Jurisdiction  of  this 
court  rests,  and  to  make  some  reference  to 
lue  voluminous  authorities  to  which  counsel 
have  referred.  With  the  exception  of  New 
Jereey,  as  is  well  known,  the  state  of  Dela- 
ware stands  alone  In  preserving  in  full  force 
and  efficiency  that  distinct  equitable  tribunal 
which  Is  the  slowly  built  and  laboriously 
fashioned  product  of  many  generations  of  the 
best  minds  known  to  legal  history,— the  court 
of  chancery.  And  It  is  obvious  that  ques- 
tions of  Jurisdiction  may  wdl  be  determined 
In  one  way  by  the  court  ot  chancery,  which 
Is  called  upon  to  decide  whether,  In  a  given 
case,  it  should  assume  Jurisdiction  of  a  cause, 
or  leave  the  controversy  to  be  determined  by 
the  law  <»urti,  being  tUstlnct  tribunals,  corn- 
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posed  of  the  law  Judges,  and  In  anottm  way 
by  a  court  which  Is  the  only  tribunal  that 
can  hear  and  determine  the  controversy  hi 
any  event,  and  which  Is  only  called  upon  to 
decide  whether  It  should  hear  and  determine 
It  as  a  court  of  equity,  employing  the  pro- 
cedure  and  remedies  appn^riate  to  a  court  of 
equity,  or  as  a  conrt  of  law  using  the  pro- 
cedure and  remedies  aji^roprlato  to  a  law 
court. 

Oonnsel  for  complainant  rely  largely  upon 
the  arguments  and  autl^wltles  contained  In 
the  palnstahiDg  and  elaborate  work  of  Mr. 
Pomeroy  on  Equitable  Jurisprudence,  fully  60 
pages  of  that  treatise  being  devoted  to  a  dls- 
enssion  of  the  equitable  doctrine  of  "multi- 
plicity of  suits,"  more  eq>ecially  In  relation 
to  tax  controversies.  In  view  of  this  and  of 
the  wide  reputation  of  Mr.  Pomeroy's  work, 
I  will  use  a  quotation  from  bis  discussion  of 
this  subject  as  an  illustration  of  the  distinc- 
tion to  which  I  have  Just  referred,  and  of 
the  probable  point  of  view  which  has  some- 
times determined  the  dedslons  of  those  blend- 
ed tribnuals.  1  Pom.  Eq.  Jur.  I  270,  note  2, 
reads  as  followB;  **Can  It  appear  to  the 
ttaonghtfnl  obserrw  otherwise  than  as  a  force 
or  travesty  upon  the  administration  of  Jus- 
tice to  see  a  conrt  deny  all  r^lef  to  a  body  of 
taxpayers  suing  In  the  form  of  an  equitable 
action  to  restrain  an  Illegal  tax,  or  to  set 
aside  an  Illegal  official  act,  such  as  a  town 
bonding,  for  the  alleged  reason  that  their  In- 
terests wen  separate,  and  could  not  be  de- 
termined by  one  decree,  and  then  see  the  self- 
■ttune  Judges,  tm  behalf  of  the  same  taxpay- 
ers; In  the  same  case,  and  ujran  exactly  the 
same  facts,  set  forth  In  a  petition,  grant  tiie 
very  Identical  relief,  and  set  aside  the  tax  or 
offldal  act,  by  their  adjudication  made  on 
writ  of  certiorari."  The  statute  which  gives 
to  the  conrt  of  diancery  In  this  state  essen- 
tially the  Jurisdiction  of  the  Bngllsh  court  of 
chancery  Is  the  same  statute  which  conferred 
equitable  Jurisdiction  upon  the  col<mlal  court 
of  common  pleas  In  the  reign  ot  Qeo.  Gor> 
don  being  lieutenant  governor  tjt  the  jnrovlnce. 
The  present  court  of  chancery  was  created  by 
the  constitution  of  1792,  and  invested  by  that 
constitution  with  ttie  equitable  Jurisdiction 
theretofore  vested  in  the  Judges  of  the  court 
of  common  pleas;  the  phraseology  of  the  orig- 
inal colonial  statute  in  all  the  Jurisdictional 
clauses  remaining  unaltered  to  the  present 
day,  except  for  the  slight  modifications  neces- 
sitated the  constitutiOQal  substitution  of 
a  chancellor  for  the  Judges  of  the  court  of 
common  pleas.  This  statute,  as  well  as  the 
colonial  statute  of  Geo.  I.,  contains  the  fol- 
lowing proviso:  "Provided,  ttiat  the  chancel- 
lor Shan  not  have  power  to  determine  any 
matter  wherein  snffldent  remedy  may  be  had 
by  common  law,  or  statute,  before  any  other 
court  or  Jurisdiction  of  this  state:  but  that 
where  nutters,  determlnatde  at  common  law, 
■hall  be  brought  before  him  In  equity,  he  shall 
remit  the  parties  to  the  common  laW."  1 
Dd.  Um  ^  43  (OiHUt  170%  art  e»  I 


Id.  pp.  181,  182,  c.  S4a.  H  21.  2B.  Thus, 
while  all  the  powers  of  the  Bngllah  court 
of  chancery  were  vested  In  our  court  ot  chan- 
cery by  the  constitution  and  laws  of  this  state, 
the  most  effective  barrier  against  possible  en- 
croachment, either  upon  other  tribunals  or  the 
rights  of  Individuals,  was  not  left  to  be  drawn 
from  Bngllah  precedents  or  general  principles, 
but  was  expUdtly  expressed  as  words  of  lim- 
itation or  prohibition  In  the  very  statute 
which  conferred  the  general  powers.  The  Ju- 
risdiction that  exists  In  equity  "to  prevent 
a  multiplicity  of  suits"  Is  based,  necessarily, 
In  the  last  analysis,  upon  the  Inadequacy  of 
the  legal  remedies,  evidenced  by  the  multi- 
plicity of  suits,  the  costly  and  harassing  liti- 
gation, which  can  be  prevented  only  by  the 
intervention  of  a  court  of  equity.  As  express- 
ed by  our  own  statute,  "The  chancellor  shall 
not  have  power  to  determine  any  matter 
wherein  sufficient  remedy  may  be  had  by 
common  law  or  statute,  before  any  other 
court  or  Jurisdiction  of  this  state,"  and  there- 
fore, when  this  court  is  asked  "to  determine 
any  matter"  In  order  "to  prevent  a  multiplic- 
ity of  suits,"  the  real  test  of  Jurisdiction  Is 
found  In  the  question,— to  be  answered  in  the 
light  of  authority  as  well  as  reason,— Is  there 
Imminent  and  threatened  a  multiplicity  of 
suits  of  such  a  nature  and  between  such  pai^ 
ties  as  to  satisfy  the  court  that  the  legal  rem- 
edies are  not  sufficient?  The  earliest  Instances 
In  which  the  court  of  chancery  exercised  this 
Jurisdiction  were  called  "bills  of  peace,"  and 
In  the  growth  and  expansion  of  thla  brandi  of 
its  Jurisdiction  several  classes  or  subdivisions 
quite  distinct  in  kind  haye  been  defined.  The 
most  familiar  and  well-defined  are  such  as  the 
bin  praying  for  an  Injunction  to  prevent  re- 
peated trespasses,  when  the  legal  rights  have 
been  ascertained;  or  a  continuing  nuisance, 
where  the  purely  legal  rights  are  undisputed, 
and  the  facts  are  dear;  or  to  restrain  further 
actions  of  ejectment  after  several  successive 
actions  have  been  prosecuted  without  success. 
The  boldest  and  most  Ingenious  advocate 
would  hardly  attempt  to  Include  the  present 
case  within  any  of  those  subdivisions,  but  the 
analogy  sought  in  this  case  hi  with  that  claas 
of  cases  which  trace  their  origin  to  suits 
brou^t  to  dedde  cratTorersIes  between  all 
the  copyholders  of  a  manor  and  their  lord,  or 
such  suits  as  those  brought  by  a  proprietor  In 
posseodon  claiming  exclusive  right  of  flshei? 
In.  certain  waters  against  numerous  other  per- 
sons asserting  rights  to  fish  In  the  same  wa- 
ters by  separate  and  independent  dalms. 
Lord  Tenham  v.  Herbert,  2  Atk.  483;  Mayw 
V.  PlUdngbm,  1  Atk.  282;  and  the  cases  cited 
by  Chancellor  Kent  In  Brlnkerht^  v.  Brown, 
6  Johns.  Ch.  189.  To  thla  class  belong  a  num- 
ber of  tax  suits  which  have  been  dted  In  tids 
cause,  and  in  some  ot  them  the  reasoning,  If 
It  should  be  carried  to  Its  logical  conclusion, 
would  leave  few  of  tte  affairs  ci  men  out 
of  reach  of  '*the  strong  arm  of  equll7,"-^tbe 
Injunction  procesa  In  Bex  v.  ^lllams»  18 
HoweU,  St  Tr.  1480,  Sir  B.  Atkyai  remarked: 
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"It  ta,  Indeed,  commonly  said,  ^nl  Jndlds 
est  ampllare  Jnrlsdlctlonem.'  Bnt  I  take  that 
to  be  better  adTlce  which  waa  given  hj  Lord 
Chancellor  Bacon  to  Mr.  Jnatlce  Hatton  upon 
the  swearing  him  one  of  the  Judges  of  the 
court  of  common  pleas,— that  he  would  take 
care  to  contain  the  Jorlsdlctlon  of  the  court 
within  the  ancient  merestones  without  re- 
moving the  mark."  The  learned  and  con- 
BclentlouB  equity  lawyers  who,  as  chancellors 
of  Delaware,  hare  built  our  own  chancery 
system  upon  the  deep  foundations  of  the  Eng- 
lish court  of  chancery,  have  been  scmpnlous 
to  follow  that  advice,  as  have  the  many  able 
men  who  have  presided  over  the  New  Jer- 
sey court  of  chancery,  and  as  did  the  great 
equity  lawyer  of  New  York,  Chancellor  Kent 
It  Is  to  other  American  tribunals,  and,  I  re- 
gret to  say,  to  scHne  very  powerful  ones,  that 
we  must  look  to  find  the  hoary  Latin  maxim 
above  quoted  apparently  taken  literally,  and 
obeyed  as  a  guiding  prliu:lple.  And  this  tend- 
ency Is  most  conspicuous  precisely  where  It  la 
most  dangerous;  that  is.  In  the  employment 
of  the  extraordinary  equitable  remedies.  As 
society  becomes  more  and  more  complex,  and 
Interests  become  more  and  more  Interlaced, 
the  value  and  necessity  of  equity's  preventive 
remedies  become  greater.  But,  Just  as  their 
beneficent  possibilities  have  Increased  in  con- 
sequence of  the  magnitude  of  the  evils  to  be 
averted  by  their  legitimate  use,  so  la  exact 
proportion  has  the  posafble  mischief  Increased 
that  may  be  caused  by  their  illegitimate  use. 
The  EingUsh  and  American  equitable  juris- 
prudence is  a  unique  system;  a  CMuplex  In- 
terweaving of  principle  and  precedent,  of  rear 
son  and  experience.  It  has  progressed  by 
slow  and  careful  steps,  guided  always  by  care- 
ful observation  of  the  practical  consequences 
of  what  had  been  d<Hie  already.  And  in  no 
department  baa  the  adherence  to  precedent 
been  so  marked,  in  no  sphere  of  action  does 
.^t  behoove  the  equity  Judge  to  be  so  careful 
**to  keep  within  the  ancient  merestones,"  as 
when  there  Is  question  of  wielding  the  tre- 
mendous power  of  the  injunction  process. 

The  bill  In  tbia  cause  prays  for  an  Injunc- 
tion to  restrain  the  collection  from  the  com- 
plainant, the  Equitable  Guarantee  &  Trust 
Company,  either  In  Its  individual  or  fiduciary 
capacity,  of  a  purely  personal  tax,  which,  in 
part  at  least.  Is  a  state  tax.  The  legality  of 
the  tax  is  questioned  solely  on  the  ground  of 
the  unconstitutionality  of  the  law  under  the 
authority  of  which  it  has  been  laid  and  ap- 
portioned. No  question  of  fraud  Is  raised,  or 
of  injustice,  or  Irregularity  on  the  part  of 
any  officials.  It  Is  conceded  that  there  is  a 
remedy  at  law  in  this  state  to  recover  back 
any  Illegal  tax  after  a  compulsory  payment, 
as  was  stated  by  Chancellor  Saulsbnry  in 
the  case,  already  cited.  Railroad  Co.  v. 
Neary,  6  Del.  Ch.  610,  but  complainant  al- 
leges that  the  remedy  at  law  Is  inadequate, 
because  it  holds  and  administers  the  office 
of  trustee  or  guardian  In  approximately  100 
caset:  that,  If  it  should  pay  to  the  respond- 


ent, the  said  collector,  the  tax  demanded  In 
each  cose,  and  bring  suit  for  the  recovery 
thereof  in  each,  the  costs,  fees,  and  expenses 
necessarily  Incurred  as  plaintiff  in  the  large 
majority  of  cases  would  amount  to  more 
than  the  sum  claimed  as  taxes,  and,  more- 
over. It  would  be  subjected  to  a  multiplicity  of 
suits  on  the  part  of  Its  beneficiaries  In  con- 
sequence of  snch  payments,  It  having  been 
"already  notified  that  actions  will  be  insti- 
tuted by  some  of  said  beneficiaries  If  it  shall 
diminish  the  funds  In  its  bands  as  fiduciary 
by  such  payments."  These  are  the  sole 
grounds  suggested  In  the  bill,  or  serlonsly 
urged  by  counsel  as  giving  equitable  Juris- 
diction in  the  cause;  and  In  considering  them 
it  will  not  be  necessary  to  examine  In  detail 
the  conflicting  American  decisions,  cited,  as 
they  are,  easily  grouped,  and  very  few  are 
really  relevant  to  the  precise  question  pre- 
sented. In  the  case  of  Fellows  v.  Spanlding, 
141  Mass.  92.  6  N.  E.  549,  Martin,  C.  J.,  dis- 
missed a  bill  in  equity  filed  by  the  assignees 
in  insolvency  of  Lewis  Killam  against 
Spanlding,  Lewis  Killam,  the  insolvent  debt- 
or, and  37  other  defendants  to  restrain  cer- 
tain proceedings  at  law  In  <»:der  to  prevent 
a  multiplicity  of  suits.  The  learned  chief 
Justice,  in  his  opinion  dismissing  the  bill, 
used  the  following  language:  "Such  a  blU 
is  addressed  to  the  discretion  of  the  court  of 
equity,  and  will  not  be  entertained  unless  it 
appears  there  Is  a  practical  necessity  for  the 
interposition  of  the  court  to  prevent  vexa- 
tious litigation.  *  •  •  The  some  ques- 
tions of  law  are  raised  in  each  case,  and 
there  la  no  reason  why  one  suit  in  the  usual 
course  of  proceedings  In  Insolvency,  the 
other  cases  being  continued  to  abide  the 
result,  should  not  settle  all  the  cases."  In 
the  case  of  Express  Co.  v.  Selbert  (C.  O.)  44 
Fed.  316,  which  was  a  bill  in  equity  for  an 
injunction  to  restrain  the  collection  of  a 
tax,  Caldwell,  J.,  in  the  course  of  a  long  and 
able  opinion  dismissing  the  bill,  said:  "Mul- 
tiplicity of  suits  having  also  been  urgently 
urged  upon  the  court  as  a  ground  of  Juris- 
diction In  the  case,  It  Is  proper  to  consider 
that  question.  It  Is  real  and  not  Imaginary 
suits,  it  is  probable  and  not  poaslble  danger 
of  multiplicity  of  suits,  that  will  warrant 
the  assumption  of  Jurisdiction  on  that 
ground.  While  It  Is  true,  as  the  plalntilT 
contends,  that  the  state  might  bring  a  sep- 
arate suit  for  each  day's  penalty,  the  court 
would  hardly  be  Justified  In  acting  on  the 
assumption  that  It  would  do  so.  The  state 
is  not  to  be  looked  upon  In  the  light  of  a 
barrator,  and  the  court  will  not  Impute  to 
It,  or  to  Its  officers  acting  for  and  in  Its 
name,  a  litigious  and  vindictive  spirit,  or  a 
purpose  needlessly  to  vex  and  haraas  the  cit- 
izen with  lawsuits.  Whatever  the  rule  may 
be  In  the  case  of  natural  persons,  the  court 
will  presume  that  a  state  la  Incapable  of 
such  a  vulgar  passion,  and,  until  the  fact  is 
shown  to  be  otherwise,  will  act  on  the  as- 
sumption that  a  state  will  not  bring  any 
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more  salti  tban  are  fairly  necessarr  to  eatab- 
Usb  and  maintain  Its  rights."  It  !>  entlrel7 
Qimecewaiy  to  dte  other  anthorltlea  In  sap- 
pent  vt  the  i«opoidtlon  abore  etiUed  that  **lt 
!■  laai  ud  not  Imaglnarr  soltm  it  !■  prob- 
able and  not  poBilble  danger  of  mnltlpll<dt7 
of  anlta,  that  wlU  warrant  the  assumption  ot 
Jnrlsdlction  on  that  ground,"  because  It  Is 
the  postulate  of  every  w«ll*consld«wd  decis- 
ion, assuming  jurisdiction  on  that  ground. 
It  la  a  proposition  Involved  In  any  complete 
statement  ot  the  reasons  for  the  Jurisdiction. 
The  case  In  controversy  Is  closely  anaU^us 
in  this  respect  to  the  one  last  dted.  The  aO- 
lection  of  the  tax  demanded  of  the  conq^aln- 
ant  In  Its  Individual  capacity,  or  of  a  single 
one  of  the  texes  claimed  from  It  In  its  fldu- 
daiy  capacity,  would  enable'the  complainant 
to  avail  Itself  of  the  legal  remedy,  and  by  a 
slnfl^  meaoa  In  flie  superior  court  test  the 
constitutionality  of  the  dUpnted  act  Nay, 
more,  the  legal  remedy  Is  peculiarly  expe- 
ditious and  effective  for  that  particular  pur* 
pose^  because  under  the  provisions  of  our 
constitution  the  superior  court  if  it  should 
consider  the  question-  of  law  involved  oui^t 
to  be  hoard  by  the  court  in  bank,  has  the 
power,  upon  the  ^illcatlon  of  either  psrty, 
to  direct  It  to  be  so  heard.  And  'In  that 
case  the  court  In  bank,  consisting  of  the 
chief  Justice  and  the  four  assoedate  judges— 
aU  the  judges  ccmiposlng  the  supreme  court 
except  the  chancellor— would  hear  and  deter* 
mine  the  question  In  the  first  Instance 
With  this  plain  and  obvious  method  of  l^al- 
ly  determining  the  controversy  c/ffen.  to  ttw 
complainant^  the  court  will  not,  to  quote 
again  the  language  of  Judge  Caldwell,  "Im- 
pute to  the  state,  or  its  <^Gers  acting  for  it 
and  in  Its  name^  a  Utlglous  and  vindictive 
EoSxlt,  or  a  purpose  needleesly  to  and 
harass  the  cltlaen."  The  past  conduct  of  the 
respondoLt,  the  collector,  who  has  not  been 
restrained  from  attempting  to  collect  by  any 
process  of  this  court,  is  in  confirmatloa  of 
this  assumption,  snd  I  must  continue  to  act 
upon  it  nntit  the  complainant  dioald  be  shown 
to  be  in  actual'danger  of  belav  forced  Into 
more  litigation  than  that  which  I  have 
shown  to  be  suffldoit  for  the  determination 
in  the  law  courts  of  Uie  questlini  of  the  le- 
gality at  thB  tax  the  collection  of  whicJi 
It  seeks  to  have  enjt^Uied. 

Bven  it  It  should  be  conceded,  therefoce^ 
that  the  complainant  la  owrect  in  the  oontei^ 
tlon  that  tl»  multlj^lclty  of  suits  shown  to  be 
posslUe  is  of  such  nature  and  between  sndi 
parties  as  would  constitute  a  ground  of  equita- 
ble Jurisdiction,  the  .conslderatlrai  already  ad- 
vanced would  be  suffldent  to  necessitate  the 
adverse  detemrinatlon  ot  the  question  ot  Ju- 
risdiction. But  that  contention  Is  not  conce^ 
cd>  I  have  tff^y**  infinite  p*t"»  in  the  exann 
Inatlon  of  the  multitude  of  Amerlcsn  authori- 
ties where  eqnltaUe  Jurisdiction  hss  been  as- 
sumed "to  prevdit  a  multlplldty  ot  suits"  that 
are  cited  by  the  vrrttors  ot  treatlsn  to  which 
conned  for  omnplalnant  have  referred,  and,  ss 


I  have  before  Intimated,  there  axe  hi  the  num- 
ber  cases  which  completely  disregard  the 
principles  which  are  considered  to  be  funda- 
mental by  all  the  authorities  held  by  court 
ot  chanceiy  of  Delaware  to  be  ^  eoatrolling  la- 
fluence  In  fhls  Jurisdiction.  Z  would  be  In- 
vading the  province  of  tbe  treatise  writer, 
however,  if  I  were  to  attenq>t  to  review  and 
analyze  them,  and  the  lengthy  dlscusBlini  re- 
quired for  an  adequate  consideration  of  the 
BCQpe  of  the  equitable  juisdletlML  to  prevent 
a  multlplldty  of  suits  would  not  be  justified  In 
a  case  like  the  present.  In  which  It  is  not  nec- 
essary in  order  to  arrive  at  a  decision.  It  Is 
quite  sufll^it  for  me  to  state  the  particular 
con  elusions  necessary  for  the  dedsUw  of  this 
esse,  without  making  statements  defining  and 
limiting  the  scope  and  meaning  ot  the  doc- 
trine, which  statements  might,  after  aD,  be  • 
considered  only  obiter  dicta.  The  only  case 
dted  whldi  I  ted  myself  eslled  i^on  to  dis- 
cuss at  any  teigth  to  that  ot  CummbigB  v. 
Bank.  101  tJ.  B.  1S8.  2B  L.  Ed.  003.  This  IS 
the  case  maJsiy  rdled  qpon  fay  oon^alnantfs 
counsel,  and  <is  the  only  one  that  suffidently 
resemUes  tbe  case  before  me  to  suggest  the 
proprle^  ot  dlstingnlsUng  it  In  that  esse 
the  court  oojdned  the  treasurer  ot  Lucss 
county,  Ohio,  from  odlecUng  a  tsx  wrongfol- 
Sy  sssessed  agahut  the  shares  of  the  atoA- 
bolders,  payment  of  which  was  demanded  ctf 
the  bank.  The  statute  of  the  state  of  Ohio 
expressly  declared  that  suits  might  be  brought 
to  enjoin  the  illegal  levy  of  taxes  and  assess- 
ments, or  the  cdlectlon  ot  them.  Ot  tiie  ef- 
fect of  this  statute.  Justice  ICiUer,  in  hli 
opinion,  si^;  "l%ae  can  be  no  doubt  thst 
the  remedy  by  Injunction  against  sn  Illegal 
tax,  expressly  granted  by  the  statute,  is  to  be 
enforced,  and  can  only  be  appropriately  en- 
forced, on  the  eqni^  side  of  the  court  The 
stetuto  also  answen  snother  ol^ectfon  made 
to  the  rdlef  sought  In  this  suit  namdy,  that 
equity  win  not  enjoin  tiie  collection  of  a  tax 
except  under  some  of  the  well-known  heads  of 
equity  jnrisdlctkui,  among  vrtilch  is  not  a  mere 
overvaluation,  or  the  Illegally  ot  the  tax,  or 
In  any  case  where  there  is  an  adequate  rone- 
dy  at  law.  The  statute  ot  Ohio  exineasly  pro- 
vides for  an  injunction  against  the  collection 
of  a  tax  Illegally  assessed,  as  wdl  as  tor  an 
action  to  recover  back  such  tax  when  paid, 
showing  dearly  an  Intention  to  aothwise  both 
remedies  In  such  cases.**  Hoe  Is  tin  aplldt 
stetement  of  the  lesined  jui!^  that  the  stot- 
ute  answers  the  obvious  objection  to  the  equi- 
table Jurisdiction  of  the  court  In  view  ot 
this  statement  the  other  reasfnts  given  by  him 
for  granting  equitable  rdlef  axe  ot  the  nature 
ot  obiter  dicta.  He  says:  "In  paying  the 
mon^  the  bank  Is  acting  in  a  fiducial  capad- 
tj  as  agent  for  tibe  stockholders;  an  agency 
oeated  fay  the  statnto  ot  the  statei.  If  It  pays 
an  unlawful  tax  assessed  against  Its  stockhold- 
ers, they  may  resist  the  right  ot  tbe  bank  to 
collect  It  from  them.  The  bank,  as  a  ctspo- 
ratlon,  la  not  liable  for  the  tax,  and  occiq^ 
the  podtitA  ot  a  stakdiolder,  on  whom  the 
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coats  and  troaUe  of  the  lltlcatlcm  ahoald  not 
fall.  If  It  pays,  It  may  be  subjected  to  a  Bei>- 
arate  suit  by  each  shareholder.  If  It  refuses, 
It  most  either  withhold  dividends,  and  subject 
Itself  to  Utlgatloo  by  doing  so,  or  refuse  to 
obey  the  laws,  and  subject  itself  to  suit  by 
the  state.  It  holds  a  trust  relation  which  au- 
thorizes a  court  of  equity  to  see  that  It  is  pro- 
tected in  the  exercise  of  the  duties  appertain- 
ing to  it  To  prevent  multiplicity  of  suits, 
equity  may  interfere."  It  Is  In  no  respect 
incumbent  upon  me,  for  the  purpose  of  de- 
ciding this  case,  to  criticise  in  any  way  the 
views  expressed  by  a  Judge  of  the  supreme 
court  of  the  United  States  In  regard  to  ita 
eqoitable  Jurisdiction  in  the  state  of  Ohio 
over  a  tax  controversy  between  a  county 
treasurer  and  a  national  bank.  I  only  quote 
his  language  in  order  to  note  the  radical  dif- 
ference in  the  cases,  the  absence  from  the 
ease  before  me  of  both  the  grounds  alleged 
aa  reasons,  outside  of  the  express  statutory 
authority,  for  the  Jurisdiction  of  the  court  in 
the  Ohio  case.  There  the  bank  occupied  **the 
position  of  a  stakeholder,  on  whom  the 
costs  and  troable  of  the  litigation  should  not 
fall."  Here  it  la  the  duty  oi  the  complain- 
ant either  aa  trustee  or  guardian,  to  sift; 
oamlne,  pay,  or  litigate  every  claim  or 
demand  that  at  any  time  may  be  made 
against  their  beneflclarlea  or  wards  in  respect 
to  their  funda  In  Its  custody.  That  Is  one  of 
the  chief  duties  of  a  guardian  or  trustee,  and 
fftf  its  services  it  receives  a  compensation, 
for  the  sake  of  which  compensatioB.  In  part, 
It  undertakes  to  act  as  trustee  or  guardian, 
^niere  It  Is  conceded  that  the  tax  against  all 
the  shareholders  must  be  paid  la  a  lump 
SQin*  If  paid  at  alL  and  that  a  mnltipHctty 
of  snlte  would  be  Institated  against  It  by  Its 
shareholders.  Here  the  contrary  la,  as  we 
have  seen,  the  correct  presumption  of  the 
court  Another  Ohio  case  was  decIM  at 
the  same  time  by  the  same  court  Identical  in 
Its  nature,  and  these  two  supreme  court  cases 
have  been  tidlowed  by  United  States  drcult 
courts  in  several  national  bank  tax  contro- 
versies In  other  states.  Tbe  ease  dted  Is 
also  referred  to  In  Shelton  t.  I^tt  (decided 
In  1881)  18»  n.  8.  BOB,  U  Sup.  CL  646,  SS  L. 
Ed.  278*  where  the  snprrane  court,  on  appeal 
from  a  circuit  court,  reversed  the  court  be- 
low, and  b^.  as  stated  In  the  syllabus: 
''WlUle  an  unconstitutional  tax  may  confer 
no  right,  impose  no  duty,  and  support  no 
oblation,  the  trespass  resulting  from  pro- 
ceedings to  collect  such  Told  tax  cannot  be 
Wstralned  by  injunction,  wbere  Irreparable 
Injury,  or  oUier  ground  for  equitable  Inter- 
position, Is  not  shown  to  extst"  The  (pin- 
ion of  the  court,  deUvered  by  the  chief  jn»- 
tlce,  is  very  strong  In  emphasising  the  pub- 
lic importance  of  the  general  role  that  a  suit 
in  equity  will  not  lie  to  restrain  the  collec- 
tion of  a  tax,  unless  thm  are  special  circum- 
stances bringing  the  case  under  some  recog- 
nised head  of  equity  jurlsdictltm,  and  shows, 
txj  laTlewing  a  long  list  of  supreme  court 


cases,  the  consistency  of  that  court  In  up- 
holding the  principle.  He  described  the  case 
of  Cummlngs  v.  Bank  In  the  following 
words:  "The  jurisdiction  Is  maintained  up- 
on the  ground  of  preventing  a  multiplicity  of 
suits,  as  well  as  that  tbe  remedy  by  Injunc- 
tion against  an  Illegal  tax  was  expressly 
granted  by  a  statute  of  the  state  whose  levy 
of  taxes  was  drawn  in  question."  In  the 
coarse  of  his  opinion,  the  chief  Justice  re- 
fers to  the  act  of  congress  forbidding  suit 
for  the  purpose  of  restraining  the  nnncflO 
ment  or  collection  of 'taxes  under  the  inter- 
nal revenue  laws.  In  respect  of  which  the  su- 
preme court  held  tbat  the  remedy  by  suit  to 
recover  back  the  tax  after  payment,  provid- 
ed for  by  the  statute,  was  exclusive  (Snyder 
V.  Marks,  109  U:  S.  188,  3  Sop.  Ct  167,  27  L. 
Ed.  901),  and  says:  "Legislation  of  this 
character  haa  been  called  for  by  the  em- 
barrassments resulting  from  the  improvident 
employment  of  the  writ  of  injunction  In  ar^ 
resting  the  collection  of  the  public  revalue; 
and  even  In  Its  absence  the  strong  arm  of 
the  court  of  chancery  ought  not  to  be  Intei^ 
posed  In  that  direction  except  where  resort 
to  that  court  Is  grounded  upon  the  settled 
principles  which  govern  Its  jurisdiction."  In 
Toungblood  v.  Sexton,  82  Mich.  406,  Judge 
Cooley,  delivering  the  opinion  of  the  court, 
said:  "It  was  decided  at  an  early  day  In 
this  state  that  equity  had  no  jurisdiction  to 
restrain  the  collection  of  a  personal  tsx,  even 
conceding  It  to  be  illegal.  Tbe  principle  has 
ever  since  been  regarded  as  not  open  to  con- 
troversy in  this  state."  He  adds,  "ta  oflier 
states  it  Is  supported  by  a  strong  preponder- 
ance of  authority,"  and  dtes  the  following 
cases,  which  are  those  usually  cited  in  any 
discussion  of  the  subject:  Brewer  t.  Cltj  of 
Springfield,  97  Mass.  152;  Durant  ▼.  Baton. 
88  Mass.  468;  Loud  v.  City  of  Charlestown, 
99  Mass.  208;  Whiting  v.  C!11y  of  Boston. 
106  Mass.  88;  Hunuewell  v.  Olty  of  Charies- 
town.  Id.  360;  Rockingham  Ten  Cent  Sav. 
Bank  v.  City  of  Portsmouth,  62  N.  H.  17; 
Dodd  v.  City  of  Hartford,  26  Oonn.  282;  Bit- 
ter V.  Patch,  12  Cal.  298;  Berrl  t.  Pat^,  Id. 
299;  Worth  v.  Commissions  of  Fayette- 
vUle.  60  N.  a  617;  Van  Gott  v.  Supervisors, 
18  Wis.  247;  Greene  v.  Mumfotd.  K  R.  L  472; 
McCoy  T.  Town  of  Ghllllcothe,  8  Ohio,  870; 
Oonley  t.  Chedie,  6  Mev.  223;  Deane  r.  Todd, 
22  Mo.  90;  Sayre  t.  Tompkins,  23  Mo.  443; 
Barrow  t.  Davis,  46  Ma  804;  MCPUce  v. 
Few,  48  Mo.  625;  Mayor,  etc,  v.  Meserole. 
26  Wend.  182;  Council  t.  Pippin,  81  Ala. 
642;  Mayor,  etc.,  of  City  of  Baltimore  v. 
Baltimore  ft  O.  B.  Co.,  21  Md.  50;  Dows  v. 
City  of  Chicago.  11  WaU.  100^  20  L.  Ed.  66; 
Hannewlnkle  t.  City  of  Georgetown,  15  Wall. 
647,  21  L.  Ed.  547.  A  thorough  examination 
of  all  the  cases  In  which  the  collection  of  a 
tax  Is  restrained  by  Injunctirai  will  disclose 
the  fact  that  In  most  of  them  It  Is  municipal 
taxes  or  assessmente  constituting  a  U&i  up- 
on the  real  estate  which  are  restrained,  and 
that,  where  an  injunction  is  granted  on  the 
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ftoimd  ct  iverentliic  &  moltlDllettr  of  nilti. 
It  la  senerallr  In  the  caw  of  taxes  ot  aaaeaa- 
menta  made  a  lien  upon  land,  when  the  suit 
la  brought  by  or  on  beh^  of  all  the  lot  own- 
era  affected  bj  the  Uen.  Ur.  High  eollecta 
a  multitude  of  cases  In  a  long  and  Interest- 
ing review  of  the  general  question  of  the  use 
of  Injunction  against  taxes,  and,  when  he 
comes  in  treat  of  perBonal  taxes,  summarizes 
aa  foUowa:  "As  regards  the  question  of 
equitable  relief  against  a  tax  which  Is  levied 
upon  or  sought  to  be  collected  out  of  person- 
al property,  the  weU-establiahed  doctrine  of 
unlfwm  and  general  recognition  la  that  eq- 
uity will  not  Interfere  by  Injunction  to  re- 
strain a  levy  upon  or  sale  of  personal  prop- 
erty In  satisfaction  of  a  tax  which  la  alleged 
to  be  Illegal.  Even  In  those  states  which 
have  Inclined  to  depart  from  the  general 
doctriuB  denying  relief  in  equity  against  an 
illegal  tax,  the  courts,  while  contending  for 
the  jurisdiction  In  cases  affecting  the  tiUe 
to  real  estate,  nevertheless  refuse  to  Inter- 
fere where  only  personal  prpperty  is  involv- 
ed, and  leave  the  parties  aggrieved  to  their 
remedy  at  law."  1  High,  IdJ.  fi  SOS.  While 
there  la  no  doubt  that  tax  controversies  may 
arlae  In  thla  state  from  time  to  time  where 
special  circumstances  may  be  shown  to  exist 
which  will  bring  them  under  some  well-aet* 
tied  principle  of  equity  jurisdiction,  and  re- 
quire the  interposition  of  the  strong  arm 
of  the  court  of  chancery,  these  cases  must  be 
Judged,  and  the  prindplea  controlling  the  ac- 
tion of  thla  court  In  retard  to  them  must  be 
announced,  aa  they  come  before  me.  In  the 
case  before  me  I  am  unable  to  discover  such 
special  circumstances  aa  are  necessary  to 
Justify  me  In  aaaumlng  Jurladlction,  and  I 
am  constrained  to  decide  that  the  motion  to 
dismiss  the  blU  for  want  of  Jurisdiction  must 
be  granted.  A  decree  will  be  entered  dla- 
mlsslng  the  bill,  and  directing  the  costs  to 
be  paid  by  the  complainant  and  respondent, 
respectively,  in  equal  parte. 


(»  N.  H.  «88) 

AMOSEBAG  MFO.  CO.  T.  SHIBLEY. 

(Supreme  Court  of  New  Hampshire.  Hlllsboro. 
J11I7  28,  1899.) 

OONTBUPT-INJaNCTION--TIOUTIOH— DB. 
FBNSES. 

Defendant  was  enjoined  from  removing 
from  plaintiffs'  dam  any  flasbboard  whlcE 
miirht  E>e  "on  said  dam,  in  accordance  with  the 
conditions  and  requirements"  of  the  deeds  by 
wliich  plaintiffs  obtained  their  rights  to  main- 
tain snch  boards.  One  of  these  deeds  ffave 
plaintiffs  the  right  to  maintain  two-feet  flash- 
boards  on  the  dam.  and  to  support  them  by  iron 
pins,  not  nearer  than  four  feet  from  each  otl^ 
er.  The  other  cave  them  the  right  to  maintain 
three-feet  flashboards.  Held,  that  the  defenses 
to  contempt  proceedings  for  removing  the 
boards  from  the  dam.  that  the  pins  were  nearer 
than  four  feet  and  the  boards  more  than  three 
feet  high,  were  snffident. 

BxceptiouB  from  HUIaboro  county. 
Petition  by  the  Amoskeag  lilanufactarlng 
CJompany  against  Qulncy  Shirley  for  attach- 


mnt  for  contempt  There  was  a  mUng  that 
the  defenses  set  up  did  not  constitute  a  de- 
fense, and  defendant  excepted.  Exceptions 
sustained. 

Petition  for  attachment  for  contempt  in 
violating  the  injunction  issued  at  the  Septem- 
ber term,  1888,  In  which  this  defendant,  his 
alders  and  abettors,  were  forever  "restrain- 
ed from  removing  any  two-feet  flashboarda 
which  are  now  upon  said  dam,  or  which  may 
hereafter  be  placed  upon  said  dam,  in  ac- 
cordance with  the  conditions  and  require- 
ments of  the  two  aforesaid  deeds."  One  of 
the  deeds  referred  to  was  given  in  1875,  and 
thereby  the  plalntifta  acquired  the  right  to 
put  flashboards  upon  their  dam  of  the  height 
of  two  feet  for  the  whole  year,  and  to  sup- 
port them  by  iron  phis  "not  nearer  than  four 
feet  from  each  other."  The  other  deed  was 
given  in  1887,  and  thereby  the  plaintiffs  ac- 
quired the  additional  right  to  maintain  flash- 
boards one  foot  higher,  or  of  the  height  of 
three  feet,  for  nine  months  In  the  year,  Feb- 
ruary being  one  of  those  months.  The  re- 
moval of  the  flashboarda  in  February,  1890, 
was  admitted,  and  two  defuses  were  offered: 

(1)  The  pins  whldi  held  the  boards  were  near- 
er together  than  allowed  in  the  deed  of  1875; 

(2)  the  boards  were  more  than  three  feet  in 
height  The  court  ruled,  pro  forma,  that  nei- 
ther would  constitute  a  defense,  and  the  de- 
fendant excelled. 

David  OroBs,  for  plaintiffs  George  W. 
Prescott,  for  defendant 

Wa£lAC£:.  J.  The  Injunction  prohibited 
the  defendant  from  removing  from  the  plain- 
tiffs* dam  any  flashboards  which  might  be 
"on  said  dam  In  accordance  with  the  condt 
tions  and  requirements"  of  the  deeds  by 
which  the  plaintiffs  obtained  their  rights  to 
maintain  the  flashboards.  The  defendant  ad< 
mits  that  he  removed  the  flashboards  that  were 
upon  the  dam  in  February,  1899,  but  claims 
that  in  so  doing  be  did  not  violate  the  order 
of  the  court,  because  the  boards  which  he  re- 
moved were  materially  different  from  those 
the  deeds  permitted  the  plalntitts  to  maintain 
on  their  dam,  and  because  the  terms  of  the 
Injunction  did  not  prohibit  him  from  remov- 
ing that  kind  of  boarda  Each  of  the  two  de- 
fenses wliich  he  offered  to  present  in  support 
of  this  contention,  that  (1)  "the  pins  which 
held  the  boards  were  nearer  together  than  al- 
lowed in  the  deed  of  1875,"  and  (2)  "the 
boards  were  more  than  three  feet  in  height," 
was  sufficient  and  should  not  have  been  ex- 
cluded. On  the  question  whether  he  violated 
the  injunction,  which  is  the  only  one  present- 
ed. It  was  essential  to  determine  whether  the 
boards  displaced  were  such  as  the  court  com- 
manded him  not  to  remove.  Whether  they 
were  the  same  or  different  Is  a  question  oL 
fact  that  should  have  been  determined  at  the 
trial  term.  Upon  that  issue  both  the  proposi- 
tions of  the  defendant  were  material,  and  be 
should  have  been  permitted  to  present  them 
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Hm  datm  of  fhe  plalntlfflg  that  tbe  defend- 
ant had  no  right  to  prostrate  Oie  flaflthhoards, 
eren  If  the  Injuncttcm  did  not  prohibit  him 
tarn  BO  doing,  twcanae  the  cnnmon-law  right 
of  abating  a  fiowage  nuisance  is  taken  away 
b7  our  flowage  laws,  has  no  bearing  on  the 
<mly  qnestlon  to  be  determined  here,  of  wheth- 
er or  not  the  defendant  has  Tlolated  the  In- 
junction. Hierefore  whether  tbe  right  of 
abatement  In  such  cases  has  been  taken  away 
by  our  flowage  laws  has  not  been  decided  or 
considered.  has  the  question  whether  the 
restriction  as  to  the  pins  applies  to  tbe  addl- 
notad  flashboards,  whldi  the  plaintiff  obtained 
fhe  right  to  maintain  mider  the  deed  of  1887, 
been  decided  or  considered.  It  does -not  ap- 
pear, from  the  facts  disclosed,  that  the  offer 
defense^  that  "the  pins  which  held  the 
boards  were  nearer  together  than  allowed  in 
the  deed  of  1875,"  applied  to  any  but  the  two- 
fMt  flashboards  whl^  that  deed  gave  tbe 
right  to  maintain.   Exceptions  sustained. 

GBAfiB  and  PEASLBflt  JJ..  did  not  sit 
11m  othos  concurred. 


(«  N.  H.  «U) 

STAEB  V.  BSTBT. 

(Sopreme  Oonrt  of  New  Hampshire.  Hlllsboro. 
July  28,  1889.) 
B8TOPPBL— BXSCUTOR. 
An  executor  of  an  inaolTent  penKm*  who 
hsd  owned  Koods  attached  as  those  of  a  firm, 
can  claim  toem  aa  belonging  to  the  indiTldual 
estate  of  tbe  deceased,  though  deceased  had 
held  himself  out  as  a  member  of  the  &fm,  and 
had  represented  that  the  goods  belonged  to  the 
firm  under  such  circamstances  as  would  hare 
estopped  him,  if  living,  to  assert  the  contrary, 
since  the  estoppel  does  not  extend  to  his  cred- 
itors, represented  by  the  executor. 

Trover  by  William  J.  Starr  against  Joshua 
B.  Bstey.   Judgment  for  defendant. 

Tbe  original  suit .  was  brought  January 
36,  1897,  agalnat  Charles  B.  and  Victor  B. 
Koehler,  surrlTlng  partners  of  tiie  lata  firm 
of  Oarl  B.  Koehler  A  Sons,  In  faror  of  Yolk- 
man,  Stollwerck  &  Oa,  and  was  entered  In 
court  at  the  May  term,  1897.  It  was  discon- 
tinued as  against  Charles  B.,  and  April  1, 
1898)  Judgment  was  rokdered  for  the  plain- 
tiffs against  "Victor  B.  Koehler,  smrrlvli^ 
partner,  ez*on  to  Issue  r.  partnership  as- 
sets." In  July,  1897,  an  administrator  was 
appointed  on  Carl's  estate,  which  proved  to 
be  Insolvent  and  was  settled  as  such.  The 
goods  receipted  for  by  the  defendant  were 
taken  by  tbe  administrator,  who  claimed  a 
paramount  titie  thereto.  Carl  had  no  part- 
ner In  business,  and  the  goods  In  question 
were  a  part  of  his  estate.  For  some  time 
prior  to  Carl's  death,  and  with  his  knowl- 
edge and  approval,  Victor,  his  son,  had  'rei»- 
resented  that  hla  fatiier  and  he  were  part- 
ners and  were  conducting  the  business  as 
Bncb.  Tbe  plaintiffs  In  the  original  suit  be- 
lieved these  representations,  and  upon  this 
belief  sold  the  goods  which  were  the  basis 


of  that  suit  No  ol^eetkma  to  the  dalm  be- 
ing proved  against  the  estate  of  Carl  were 
ever  made.  11^  upon  tiie  foregoing  facta, 
the  iilaintiff  Is  entitled  to  recover,  lie  Is  to 
hare  Judgment  for  9100^  with  costs;  othw- 
wlse,  there  Is  to  be  Judgment  for  the  de- 
fendant for  his  costs. 

Dmry  &  Hurd,  for  plaintiff.  Isaac  U 
Heath,  for  defendant 

BLODQBTT,  C  3.  Conceding  that  up<Hi 
the  facts  appearing  In  tbe  case,  Carl.  If 
alive,  would  be  estopped  to  deny  that  the 
property  attacbed  In  the  original  suit  waa 
partnership  property,  and  that  tiie  estoppd 
extended  to  his  heirs,  we  are  nevertheless  ot 
the  opinion  that  It  did  not  bind  his  adminis- 
trator. The  fallacy  In  the  plaintiff's  conten- 
tion to  the  contrary  la  In  the  assumptiim 
that  in  respect  of  an  estoppel  the  adminis- 
trator stands  In  his  Intestate's  shoes.  For 
some  purposes  this  Is  so.  Doubtiess,  as  Is 
said  In  Fletcher  v.  Orover,  11  N.  H.  368,  876, 
"neither  tbe  admlnlstratora,  nw  the  cred- 
itors of  deceased  persons,  are  entitled  to  de- 
rive greater  or  otho-  benefits  from  their  con- 
tracts, or  tiie  equitable  relations  which  they 
may  have  held  while  living  with  other  per- 
sons, than  the  deceased  would  be  entitied  to, 
if  still  living";  and,  doubtiess.  It  Is  also  true 
that  the  right  of  an  administrator  of  a  per- 
son who  baa  conveyed  his  property  in  fraud 
of  his  creditors  to  recover  It  back  Is  limited 
to  that  of  his  Intestate  when  the  estate  Is 
solvent  Bat  when,  aa  here,  the  estote  Is  In- 
solvent his  right  Is  not  so  limited.  "An  ad- 
ministrator of  an  Insolvent  estote  Is  emphat- 
ically the  representative  of  the  creditors.*' 
Parker,  C  J.,  In  Abbott  v.  Tenney,  18  N.  H. 
109, 112.  It  Is  his  duty  to  take  possession  of 
all  tbe  estote,  to  the  exclusion  of  tbe  helm, 
and  apply  it  to  the  payment  of  the  debts. 
And,  If  his  totestote  has  made  a  fraudulmt 
transfer  or  conveyance  of  any  portion  of  his 
property,  the  administrator,  as  the  repre- 
sentative of  the  creditors,  may  recover  so 
mnch  of  It  as  may  be  required  for  their  pay- 
ment Abbott  V.  Tenney,  Id.  112-114;  Cross 
V.  Brown,  61  N.  H.  486,  489,  490. 

We  think  the  same  principle  Is  applicable 
to  the  estoppel  set  up  by  the  plalntifL 
Through  his  authorized  agent  the  Intestate 
made  a  false  and  fraudulent  representation 
that  the  goods  in  question  were  partnership 
property,  when  in  fact  and  as  he  well  knew, 
they  were  his  property  alone.  It  is  entirely 
clear  that  the  representation  did  not  bind 
bis  creditors.  As  to  them,  the  property  con- 
tinued to  stand  liable  for  the  payment  of 
their  claims,  as  U  the  representation  had 
never  been  made.  These  claims  the  admin- 
istrator was  bound  to  pay  it  he  might  obtain 
the  means  of  payment  and,  the  property  be- 
ing required  for  that  purpose,  his  rigbta  to 
It  thereupon  ceased  to  be  limited  to  those 
of  the  Intestate^  and  he  became  entitied  to 
Ite  possession,  In  virtoe  of  the  rlghta  of  the 
creditors,  as  their  representative.  It  follows 
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that  tlw  panmoimt  right  to  the  pzoporty 
attached  In  the  original  suit,  and  for  which 
the  defendant  Ib  sought  to  be  charged  as  re- 
ceiptor, being  In  the  admlnlBtrator.  the  de- 
fense now  interposed  mast  be  sustained. 
Scott  T.  Wblttemore,  27  N.  H.  800.  81S.  821; 
Heale^  t.  Hutchinson,  86  N.  H.  316,  81&  20 
AtL  832.  Jndgment  for  the  defendant 

PIKE  and  FSASLEB^  JJ.,  did  not  sit 
The  others  concurred. 


<n  N.  H.  ttT) 

VXl/M  T.  TOWN  OF  WBABB. 
<Bapreme  Conrt  of  New  Hampshire.  HUlsbovOb 
July  28,  188B.) 

PUBLIC   OFTIGBRS-TOWN  SBLBCTHBlf- 
DU-nSS-PBRFORHANOS— LIABIIf- 
ITY  OF  TOWN. 
Town  selectmea  are  independent  public  of- 
flcera,  whose  duties  are  prescribed  by  law,  and 
BOt  agents  of  the  manlcipality;  and  heoce  the 
maniapBlftr  la  not  liabfe  for  default  in  the 
performance  of  their  duties  imposed  bj  Laws 
1891,  c.  60.  1 16,  requiring  them  to  Uke  certain 
specified  steps  towards  the  appraisement  and 
payment  of  damages  for  sheep  killed  by  dogs. 

Bn^itions  from  HUlsboro  conn^. 

Action  by  Hiram  M>  Felch  against  the  town 
of  Weare.  From  a  judgment  dismissing  the 
declaration,  plalntlft  exeats.  Exertions 
overrtiled. 

Case,  to  recorer  the  value  of  the  plalntlfiTs 
sheep  killed  by  dogs.  The  declaration  alleges 
that  the  plalntUT.  at  Weare,  In  this  county, 
on  the  Ist  day  of  May,  1887,  '"was  the  owner 
of  a  large  flock  of  sheep,  and  that  the  same 
were  confined  In  the  plalntUTs  dose  at  said 
Weare;  that  during  said  summer  of  1887, 
while  lawfully  within  said  dose,  on  divers 
days,  to  wit,  on  the  5th  day  of  May,  1897,  and 
«n  sundry  days  thereafter,  a  large  number,  to 
wit  fifty-two,  of  said  dieep  were  killed  by 
dogs;  that  the  said  plaintiff  informed  one  of 
the  selectmen  of  said  town  that  he  had  sus- 
tained each  damage,  and  requested  him  to 
proceed  to  the  praises  where  the  damage 
was  done,  and  determine  wheth^  the  same 
was  infilcted-by  dogs,  and.  If  so.  to  appraise 
the  amount  thereof,  if  not  exceeding  twenty 
dollars,  and  Jf,  In  the  opinI(»]L  of  said  sdect- 
men,  the  amount  of  the  damage  exceeded 
twenty  dollars,  to  appoint  two  disinterested 
persons,  who,  with  himself,  should  appraise 
the  amoont  thereof,  according  to  law,  yet  the 
defendants'  sdectmen,  wholly  regardless  of 
their  duty  in  the  premises,  hare  refused,  and 
4So  still  refuse,  to  determine  the  plaintiff's 
damages,  contrary  to  the  form  of  the  statute 
In  such  case  made  and  provided,  whereby  tiie 
plaintiff  has  lost  the  value  of  his  said  sheep, 
and  to  tbe  damage  of  the  plaintiff,  as  be  says, 
In  the  sum  of  two  hundred  and  fifty  dollars." 
The  defendants  moved  to  dismiss,  and  the 
motion  was  granted,  subject  to  the  plaintiff's 
«xception. 

Dmry  *  Hard  and  Sargent  &  Nlles,  fOr 
plaintiff.  Taggart  ft  Bingham,  for  defend- 
ants. 


BLOZX^ETT,  a  J.   ''Whoever  suffers  loss 

by  the  wonylDg,  maiming,  or  killing  of  his 
sheep,  lambs,  fowls,  or  other  domestic  ani- 
mals by  dogs,  may  Inform  the  mayor  of  the 
dty  or  one  of  -the  selectmen  of  the  town 
wherein  the  damage  was  done,  who  shall  pro- 
ceed to  tbe  premises  where  the  damage  was 
done,  and  determine  whether  the  same  was 
Inflicted  by  dogs,  and.  If  so,  appraise  the 
amount  thereof  If  not  exceeding  twenty  dol- 
lars; if  In  the  opinion  of  said  mayor  or  select- 
men the  amount  of  said  damage  exceeds  twen- 
ty dollars,  he  shall  appoint  two  dlslntereBted 
persons,  who,  with  himself,  shall  appraise  the 
amount  thereof;  and.  In  either  case,  he  sball 
return  a  certificate  ot  the  same,  on  or  before 
tbe  first  day  of  December,  to  the  selectmen, 
who,  during  the  month  of  December,  shall 
examine  all  such  bills,  and,  If  any  doubt  ex- 
ists, may  simnmon  the  appraisers  and  all  par- 
ties Interested,  and  make  such  examination  as 
they  may  think  proper,  and  shall  Issue  an  or- 
der  upon  the  treasurer  of  the  town  or  dty 
In  which  the  damage  was  done,  for  the 
amount,  all  or  any  part  thereof,  as  Justice  and 
equity  may  require."  Laws  1891,  c.  60,  1 16. 
The  plaintiff's  declaration  alleges  no  breach 
of  duty  towards  him  under  this  statute  on  the 
part  of  the  defendants.  His  sole  ground  of 
complaint  is  tbe  neglect  and  failure  of  the  de- 
fendants' selectmen  to  perform  the  official  du- 
ties Imposed  upon  them  by  the  statute.  But 
for  this  neglect  of  duty  the  defendants  are 
not  liable.  The  rule  of  respondeat  superior 
does  not  apply.  Sdectmen  are  Independent 
public  officers,  whose  duties  are  preso-lbed  by 
law,  and  not  by  the  municipality  which  elects 
them.  As  such  offlcecs  tbey  are  amenable  to 
law  for  their  conduct  but  they  are  not  agents 
or  servants  of  the  municipality,  in  any  such 
sense  as  to  make  it  liable  for  their  defaults 
In  the  performance  of  their  statutocy  duties. 
Doollttle  V.  Town  of  Walpole,  67  N.  H.  BM, 
38  Atl.  19;  Wakefield  v.  Newport,  62  N.  H. 
624.  62S;  Edgeriy  v.  Concord,  Id.  8,  18.  19, 
and  authorities  cited;  Gross  v.  Board,  68  N. 
H.  266.  267,  44  Atl.  629.  Such  being  the  set- 
tled law  of  this  Jurisdiction,  there  Is  no  oc- 
casloi)  to  go  further,  although  other  defenses 
to  tbe  plaintifrs  action  are  not  wanting.  Ex- 
ception overruled. 

YOUNO,      did  not  sit  Tlie  otbezi  eon- 

ctured. 

(«  N.  H.  6au 
BEBBT  V,  FLANDEBS  et  sL 

(Stqyreme  Court  of  New  HampaUre.  HfflslKno. 
July  28,  1899.) 

ATTAOHHBNTa— R&GSIPTOR  —  LIABILITY— DIS- 
SOItUnON— INSOI^VBNCY  PROC&EDINOa. 

1.  As  against  ^alatifl  in  attachment  a  party 

gving  the  sherilt  a  receipt  to  r^ase  the  levy 
estopped  from  denying  that  there  was  an 

Sttmchment  in  fact  of  the  property  receipted 
or. 

2.  One  who  gives  a  recdpt  to  release  an  at- 
tadiment  only  agrees  to  deliver  up  the  property 
to  the  persim  entitled  thereto*  and.  if  the  at- 
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taduBcttt  b«  (ll«MlT«d,  1m  b  not  liable  to  pUIn- 
tUf  on  hia  agreement. 

8.  Fob.  St  c.  201,  I  26,  declares  that  htsol- 
vencT  proceediaga  ahaD  dissolve  all  attachments 
oC  the  debtor's  propertr  made  within  three 
months,  and  that  all  parments  made  within 
that  time,  the  effect  of  which,  if  valid,  would 
be  to  diminish  the  propertr  available  to  cred- 
itors, should  be  void.  Held,  that  the  claoBe, 
"the  effect  of  which  •  •  •  wonld  be  to  di- 
miniah  the  propertj,"  relates  to  payments  of 
an  insolvenrs  debts  only,  and  not  to  attach- 
ments, and  hence  attachments  levied  within  the 
time  are  absolutely  void,  thoagh  they  did  not 
diminish  the  debtor's  property  available  for  the 
payment  of  general  creditors. 

Action  by  Waltw  O.  Berry  against  Obarlea 
F.  Flanders  and  others.  JodguMnt  for  de- 
fendants. 

Jniy  21. 1897,  tbo  plaintiff  attached  the  stock 
In  trade  of  A.  Hlgglns  ft  Oo.,  v^taa  a  vrlt  In 
fiiTor  of  a  resident  of  Maasactaasetts.  Joly 
2Sd  the  defendants  gave  the  plaintiff  a  re- 
ceipt setting  forth  that  they  had  recdved  for 
safe-ke^ng  800  United  States  allvw 'dollars, 
<tf  the  value  of  9800;  attached  by  him  as  the 
pnv>ert7  of  Hlgglns  A  Oo.  In  the  action  afore- 
said, and  that  they  ^reed  to  deUrer  the  same 
to  the  plaintiff  or  fwder  npon  demand,  free 
tran  ezpenask  The  attsidunwt  of  the  stock 
In  trade  wn  r^eaaed  la  consideration  of  the 
giving  of  the  receipt,  and.  Instead  thereof,  the 
plaintiff  returned  iqton  the  writ,  under  date  of 
Jnly  28d,  an  attachmoit  of  800  United  States 
aUrer  dollars;  The  defendants  did  not  re- 
ttin  from  the  plaintiff  or  Hlgglna  &  Oo.  any 
silver  dollars  or  other  property.  The  attach- 
ing creditor  reoorered  lodgment,  and  due  de- 
mand has  been  made  npon  tiie  defendants  for 
the  coins  mentioned  In  the  receipt  Insolv- 
ency proceedings  wen  begun  against  Hlgglns 
A  Go.  within  three  mmths  after  the  date  of 
the  attachment 

Osgood  &  Osgood  and  Taggart  ft  Bingham, 
for  plaintiff.  George  W.  Prescott  and  John 
B.  Oavanangfa,  for  defendants. 

OHASB,  J.  The  attachment  of  tiie  sOver 
dollars  was  nominal,  but,  as  against  the  plain- 
tiff, the  defendants  are  estopped  from  denying 
that  there  was  an  attachment  In  fact  Mor- 
rison V.  Blodgett,  8  N.  H.  238;  Brace  Pet- 
tenglU,  12  N.  B:  841.  S44;  HIU  T.  Wlggln,  31 
N.  H.  292,  802,  803.  The  defendants,  by  their 
contract,  did  not  agree  to  pay  the  judgment 
that  might  be  rendered  In  the  action  in  which 
the  attachmoit  was  made,  but  simply  to  de- 
liver the  property  attached  -to  the  phUntiff  on 
demand,  free  of  expense.  As  such  contracts 
have  been  uniformly  construed,  this  agree- 
ment was  not  absolute.  A  good  title  to  the 
property  In  the  receiptors,  w  a  deUvery  of  It 
to  one  having  a  better  title  than  the  debtors, 
or  a  delivecy  to  tha  debtors  thamselvaa  In 


case  the  creditor  did  not  recover  judgment 
against  them,  or  In  case  the  pnverty  was  ex- 
empt from  attachment,  would  excuse  the  de- 
fendants from  dellverlDg  It  to  the  plaintiff. 
The  plaintiff's  right  to  maintain  the  action 
therefore  depends  upon  his  right  to  the  poe- 
session  of  the  property.  If  he  has  no  right  to 
the  possession,— if  the  attachment  has  been 
dissolved  and  the  prop^ty  ia  in  the  posses- 
slon  of  the  person  entltied  to  tt,— the  plaintiff 
cannot  recover  damages  of  the  defendants  up- 
on their  agreouent  Whittredge  v.  Maxam. 
68  N.  H.  823,  44  AtL  401. 

It  Is  argned  In  behalf  of  the  plaintiff  that 
the  statute  dissolving  attachments  when  tie 
debtor  la  in  insolvency  (Pub.  St  c  201,  |  28) 
does  not  apply  in  this  case,  because  the  at- 
tachment, being  nominal,  and  taking  the  place 
of  an  actual  attachment  of  property  which 
was  returned  to  the  debtors,  did  not  diminish 
the  property  available  to  creditors  In  the  In- 
solvency proceedings.  The  statute  reads: 
"The  proceedings  In  insolvency  shall  dissolve 
all  attachments  of  the  debtor's  pn^rty  made 
within  three  months  before  the  beginning 
thereof,  and  all  payments,  pledges,  mortgages, 
conveyances,  sales,  and  transfers  made  within 
that  time,  the  effect  of  which,  If  held  valid, 
would  be  to  diminish  the  property  available  to 
the  creditors,— the  person  to  whom  made  hav- 
ing reasonable  cause  to  believe  the  debtor  in- 
solvent—or which  were  not  made  In  the  or- 
dinary course  of  business,  and  for  an  adequate 
consideration,  or  whldi  were  made  to  satisfy 
or  secure  a  previously  existing  debt,  and  aU 
pledges,  payments,  mortgages,  sales,  and 
transfers,  whenever  made,  If  fraudulent  as  to 
creditors,  ihaU  be  void."  This  language  Is 
nnambignons  bo  far,  at  least,  as  It  applies  to 
the  question  under  consideration.  The  first 
provldcm  Is  complete  In  itself.  Nothing  that 
follows  it  modifies  Its  meaning.  The  proceed* 
Ings  shall  dissolve  all  attachments  made  with- 
in the  prescribed  time.  The  clause,  "the  ef- 
fect of  which,  If  held  valid,  would  be  to  di- 
minish the  property  available  to  the  credit- 
ors."  evld«itly  relates  to  payments,  pledges, 
ete.,  and  does  not  reach  back  to  Om  attsdi- 
mente  mentioned  In  the  preceding  independent 
provltion. 

Hie  attechment  being  nominal,  there  waa 
nothing  to  return  to  the  debtors  or  their  as- 
signee npon  Itt  dissolution.  The  plaintiff  to 
not  liable  to  any  one  by  reastm  of  It,  and 
therefore  to  not  entitied  to  recover  of  the  de- 
fendanto  in  this  action. 

A  like  conclusion  has  been  readied  In 
Massachusetto  npon  consideration  of  dmllar 
statotory  provisions.  Butterfleld  v.  Converse^ 
10  Gush.  817;  Shumway  v.  Oarpeuter,  18  Al- 
len, 68;  Wright  V.  Morley,  150  Mass.  618.  23 
N.  BL  282.  Jodgment  tor  the  deftndsnln. 
AncoBenr. 
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(H  H.  J.  L.  ai) 
HATBB  T.  CENTRAL.  B.  OO.  OW  HfBW 
JERSE7. 

<aoart  of  EzTon  and  Appeals  of  New  Jcner. 

March  8.  1900.) 

WTTNE88-IHPEACHMENT— TORTS  OFSBBTAMT 
^LIABILITY  OF  MASTBR^BJBOT- 

INQ  PASSENOBH. 

1.  The  credit  of  a  witness  ma^  lie  attacked 
either  hj  hi^  own  croas-examination  or  call- 
ing' other  witnesses  for  the  purpose. 

2.  A  mafiter,  though  liable  to  make  compen- 
aation  for  injuries  done  by  his  servant  within 
the  scope  of  bis  employment,  cannot  be  held  lia- 
ble for  ezemplery  or  pDoitlve  damages  merely 
by  reason  of  wanton,  oppreasiTe,  or  malldoos 
intent  on  the  part  of  the  servant 

3.  If  a  train  band,  in  repelling  an  aaaaolt 
made  upon  him  by  a  passenger,  uses  more 
force  than  is  reasonab^  necessarr  for  the 
purpose  of  defending  Umsrif  from  the  atta^ 
and  ejecting  the  passenger  from  the  eompasya 
tndn.  the  company  is  liable  for  damasea  reautr 
fnjC  from  audi  excess  of  violence. 

(Syllaboa  by  the  OoarL) 

Error  to  circuit  court,  Hudson  county. 

Action  by  Wilson  J.  Haver  against  the  Cen- 
tral Railroad  Company  of  New  Jersey.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Berersed. 

Boberscm  ft  Demaiest,  for  plaintiff  In  er- 
ror. George  Holmea,  for  defendant  In  error. 

OUMMEBB;  J.  The  plalntltf  In  error 
brought  this  suit  to  recover  from  the  defend- 
ant corporation  for  personal  Injuries  which 
lie  claimed  to  hare  received  while  traveling 
upon  one  of  the  company's  trains.  Hie  In- 
'jnrlCB  were  tiie  result  of  an  assault,  which  he 
allied  was  committed  upon  him  the  bag- 
gage  master  of  the  train  without  cause  or 
IffoTocatton.  The  trial  resulted  is  a  verdict 
for  the  defendant,  and  plaintiff  In  error  now 
seeks  to  set  aside  the  Judgment  entered  upon 
that  verdict  on  account  of  ceruiu  errors, 
which,  as  he  says,  occurred  at  the  trial. 

The  first  error  assigned  relates  to  the  ex- 
clusion of  evidence.  The  defendant  having 
produced  and  examined  as  a  witness  the  bag- 
gage master  wtio  waa  charged  with  having 
committed  the  awanlt,  and  he  having  testi- 
fied 00  his  direct  examination  that  the  plain- 
tiff in  error  was  the  aggressor  In  the  trouble 
between  them,  and  that  he  (witness)  merely 
defended  himself  against  the  latter's  attadc 
was  asked,  on  his  cross-examination,  whether 
he  was  not  afraid  that  be  would  lose  his  po- 
sition with  ihe  company  in  case  a  verdict  was 
rendered  against  It.  The  question,  having 
been  objected  to  by  the  defendant,  was  over^ 
ruled  by  the  trial  Judge,  and  an  exception  to 
the  ruling  allowed  the  plalntift.  We  think 
It  was  an  error  to  sustain  this  objection.  The 
elfect  ot  the  baggage  master's  testimony,  If 
true,  would  have  been  to  entirely  relieve  the 
defendant  from  liability;  and  It  was,  conse- 
quently, not'  only  material,  but  necessary,  tor 
the  plalntifTs  case  to  discredit  his  testimony. 
It  was  competent  to  do  this  either  by  calling 
other  witnesses  to  prove  that  he  was  un- 
worthy of  belief,  or  by  the  croi&-examInatl<»i 
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of  the  witness  himself,  for  tiw  pnrpow  of 
showing  the  existence  of  any  fact  which 

would  tend  to  throw  doubt  upon  the  accuracy 
of  his  evidence.  People  v.  Brooka,  131  N.  T. 
825,  SO  N.  B.  189.  That  Mterest  In  the  re- 
sult of  a  suit  Is  apt  to  produce  bias  on  the 
part  of  a  witness  must  be  conceded,  and  that 
the  bias  of  a  witness  may  be  shown  tor  the 
purpose  of  discrediting  Um  Is  elemoitary  law. 
Jones,  Ev.  f  826. 

The  other  assignments  of  error  relate  to  the 
charge  to  the  Jury.  On  the  question  of  tiie 
measure  of  damages  the  court  charged  as  fol- 
lows: "Before  you  can  asaess  aemplary 
damages,  you  must  find  that  a  malicious  and 
wanton  assault  was  committed  by  the  bag- 
gage master  upon  the  plaintlfF,  and  that  the 
defendant  company  knew  of  the  charactor  of 
their  employe,  and  that  such  an  assault  would 
be  naturally  expected  from  such  a  man." 
This  instruction  Is  excepted  to,  because,  as  U 
claimed  by  the  plaintiff,  exemplary  damages 
should  have  been  awarded,  If  the  assault  was 
wanton  and  malicious,  without  regard  to  the 
knowledge  of  the  defendant  of  the  character 
of  Its  employ^.  Bxemidary  damages,  being 
awarded,  not  for  tiie  benefit  of  the  Injured 
party,  but  for  the  purpose  of  punishing  the 
wrongdoer,  can  <mly  be  assessed  against  one 
who  has  taken  part  In  the  wrongful  act  A 
master,  therefore,  though  liable  to  make  cun- 
pensation  for  Injuries  Aoae  by  his  servant 
within  the  scope  of  his  employment,  cannot 
be  held  liable  for  exemplary  or  punitive  dam- 
ages merely  by  reason  of  wanton,  oppressive, 
or  malicious  Intent  on  the  part  of  the  servant 
Ballway  Co.  v.  Prentice,  147  U.  8.  101,  IS 
Sup.  Ot  261,  87  L.  Bd.  97.  The  rule  on  this 
subject  is  thus  stated  by  Ur.  Justice  Garrison, 
spealdng  for  the  supreme  court  In  the  case  of 
Forhman  v.  Traction  Co.,  43  AtL  892:  "A 
prlndpal,  whether  an  individual  or  a  CMpon- 
tion,  cannot  be  charged  with  punitive  dam- 
ages for  the  Illegal,  wanton,  or  oppressive  con- 
duct of  a  servant,  unless  the  principal  par- 
ticipated In  the  wrongful  act  of  the  servant, 
either  expressly  or  Impliedly,  by  his  conduct, 
authorizing  or  approving  it  either  before .  or 
after  it  was  committed."  As  is  shown  by  the 
opinion  In  Railway  Co.  v.  Prentice,  supra,  the 
decided  cases  are  not  at  one  upon  this  Ques- 
tion. The  weight  of  authority,  bowerer,  as 
well  as  reason  and  Justice,  seem  to  us  to 
support  the  condtiBion  expressed  by  the  su- 
preme court  of  the  United  States  and  our 
own  supreme  court  The  responsibility  of  the 
defendant  In  this  case,  as  has  already  been 
decided  by  this  court,  does  not  depoid  upon 
the  law  of  liability  of  a  master  for  tiie  acts 
of  his  servants,  but  npon  the  duty  Imposed 
upon  the  railroad  company  to  safely  and  se- 
curely carry  Its  passengers.  Haver  v.  Rail- 
road Co.,  62  N.  J.  Law,  284,  41  Ati.  916.  43 
U  R.  A.  84.  But  its  llablUty  to  be  charged 
with  punitive  damages  must  be  determined 
by  the  principle  above  stated,  and  can  only 
exist  by  reason  of  Its  having  maliciously  and 
wantonly  violated  Its  intj  to  ths  idaintUE  9$ 
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a  commim  carrier  by  participating,  either  ex- 
prenlr  cr  Implledlj.  In  the  wrongful  act  of 
Its  Berrant,  either  by  authorliln£  It  before  or 
by  approving  It  after  It  was  committed.  The 
charge  of  the  trial  court  upon  the  subject  of 
exemplary  damages,  therefore,  was  not  strict- 
ly accurate.  We  are  unable,  however,  to  see 
bow  this  Inaccuracy  In  the  instruction  to  the 
Jury  could  have  worked  injury  to  the  plain- 
tiff, for  there  was  nothing  In  the  case  sub- 
mitted to  us  to  Justify  a  finding  that  the  de- 
fendant participated  in  the  alleged  wrongful 
act  of  its  savant,  either  by  authorizing  it  be- 
fore It  was  committed  or  by  approving  It  aft- 
erwards. 

Tbe  only  other  assignment  of  errw  which 
requires  consideration  Is  based  upon  an  ex- 
ception to  the  following  InstructlMi  to  the 
jury:  "You  cannot  Qnd  for  the  plaintiff  un- 
less you  find  the  baggage  master  assaulted 
the  plaintiff  without  cause  or  provocation  on 
tbe  part  of  the  plaintiff."  This  Instruction 
was  erroneous.  Even  If  the  plaintiff  had 
been  tbe  original  aggressor,  the  baggage  mas- 
ter would  have  been  Justified  in  using  only 
such  force  as  was  necessary  to  repel  the  plain- 
tiff's attack  ahd  to  eject  him  from  the  train. 
If,  in  defending  himself  from  that  attack,  or 
In  attempting  to  put  plaintiff  off  the  train,  he 
used  more  violence  tban  was  reasonably  neces- 
sary for  the  purpose,  the  defendant  company 
was  liable  for  damages  reaalUng  from  such 
excess  of  violence.  Jardlne  v.  Cornell,  80  N. 
3.  Law,  48S,  U  AU.  590.  Tbe  Judgment  (tf 
the  drcott  court  should  be  reversed. 

(69  N.  J.  B.  478) 

BLAKEMAN  r.  BOURGEOIS  et  aL 
(Ckturt  of  Chancery  of  New  Jersey.    Peb.  24, 
1900.) 

QtnvriNO  TITLB— POSSBSSIOH— BVTDBNCBL 

1.  In  order  to  have  a  right  to  file  a  bill  to 
quiet  titie,  etc.,  under  8  Gen.  St.  p.  3486.  it  Is 
not  uecesBary  that  the  posseBaion  of  the  com- 
plainant shall  be  shown  to  be  adverse,  in  the 
sense  required  of  a  party  who  claims  title  by 
adverse  possession  against  a  proven  documen- 
tary tltie.  The  complainant's  possession  is  suf- 
ficient to  meet  the  Jurisdictional  requirements 
if  it  is  i>eaceable,  and  under  a  'dalm  to  the 
ownership  of  the  premises. 

2.  Where  the  acts  of  possession  are  proven  to 
have  been  done  without  dispute,  under  a  belief 
and  claim  on  the  part  of  the  complainant  that 
she  owned  the  premises,  and  show  an  occupa- 
tion and  use  of  the  property  for  all  of  the  pur- 
poses for  which  Its  nature  enabled  it  to  be 
used,  it  Is  a  sufficient  exhibition  of  the  peace- 
able possession  under  claim  of  ownership.!^ 
quired  by  the  statute, 

(Syllabus  by  the  Court) 

Bill  by  Martha  Ann  Blakeman  against  Em- 
ma Bourgeois  ud  others.  Decree  for  com- 
plainant. 

The  blU  In  this  cause  !■  filed  under  the  atat- 
ute  to  compel  the  detomdnaticHi  of  claims,  and 
to  qmet  titles,  etc  8  Oen.  St  p.  8486.  Tlw 
complainant  asBerta  that  she  has  the  peaceaUe 
possession  of  a  tract  of  land  I^ng  In  Vmar 
township,  Oape  Ifay  conn^,  almost  or  quite 
sn  island,  situate  between  Main,  Beadi,  and 


Middle  Thorougbfares,  and  Caiwm's  Bonbd, 
containing  about  S40  acres,  and  that  tbm  de- 
fendant makes  «  false  daim  to  the  ownership 
of  the  tract  and  prays  that  the  defendant's 
claim  may  be  declared  to  be  void,  and  her  own 
tiUe  to  be  perfect  The  defendant  denies  the 
complainant's  possession,  and  sets  out  own 
tlUe,  alleging  its  validity.  A  motion  was  made 
by  the  defendant  that  an  Issue  be  awarded  for 
the  trial  of  the  tiUe  at  law  by  a  Jury.  It 
was  opened  to  tbe  court  that  the  complainant 
claimed  under  a  legal  title  e.  possession  for 
more  than  20  years,  etc);  and,  following  the 
course  of  procedure  prescribed  In  Beale  v. 
Blake.  45  N.  J.  Law,  669,  18  Ati.  SOO.  the 
cause  proceeded  to  a  hearing,  to  determine  on- 
ly the  preliminary  Jurisdictional  question,— the 
peaceable  possession  of  the  complainant  at  the 
time  when  the  bin  was  filed.  The  land  In 
question  is  an  Island,  or  nearly  an  island,  and 
is  designated  by  the  witnesses  as  the  "Island." 
It  was  used  for  cutting  hay  and  litter  In  large 
quantities,  generally  by  the  scow  load,  to  rent 
for  a  club  house,  and  for  gunning  and  fishing 
purposes;  and  somewhat  for  oystering.  There 
are  several  gullies  which  ran  into  a  pond  or 
basin,  cmnprldng  several  acrea,  situated  at 
the  Inner  portion  of  tbe  Island,  and  In  this 
basin  oysters  were  planted  some  years  ago  by 
the  complainant  The  bay  whidi  grows  aa 
the  property  Is  partiy  salt  grass  and  partly 
sedge.  The  land  Is  not  fit  for  farming  pur- 
poses. Tbe  defendants  insist  that  the  complain- 
ant had  not  such  peaceable  possession  of  the 
premises  In  question  that  she  Is  entitied  to 
file  a  bill  to  quiet  the  title.  Tbe  complain- 
ant produced  a  number  of  witnesses,  and  ex- 
amined them  to  show  the  character  of  the  land 
and  of  her  possession  of  It  The  dtfoidanls 
rested  their  case  without  caUIns  uj  wit- 
nesses. 

H.  M.  Snydw,  for  complainant  O.  A 
Bourgeois  and  S.  W.  Beldra,  tm  defendants. 

OBBT,  T.  a  (after  stating  the  fhcta).  The 
only  question  contidered  on  Ihls  hearing  wss 
whether  the  complainant  had  such  peaooaUe 
possession  of  tiie  premises  in  dispute  that  sbe 
was  entitled  to  file  a  Un  to  quiet  title  vnder 
the  statute  (8  Gen.  St  p.  848Q).  That  tlu  acts 
of  possession  done  by  the  complainant  wen 
peaceable  (that  is,  free  from  all  fflspnte  or 
contention  by  any  one)  Is  nndnled.  Nothing 
In  the  case  hidlcates  that  tbe  defendants,  or 
those  under  whom  they  dalm,  baTe  ever  had 
tbe  possession  of  the  premises  tiiemselves,  or 
that  they  have  ever  disrated  tbe  e«nplalnantr* 
possession  In  any  way.  The  defendants  In- 
idst  fliat  the  compWnant  has  failed  to  Aow 
such  BcU<m  towards  the  premise  In  quesdoa 
as  satisfies  the  statutory  leqnlrement  that  she 
have  the  peaceable  posses^n  of  the  landa 
They  contend  that  she  must  prove  adverse 
possession  of  tbe  wboie  [wemlses  bi^ond  a 
rrascmable  doubt  uid  tbey  dte  tbe  case  of 
Bowland  T.  Updike,  28  N,  3.  Law,  101.  ai 
■nitainlng  this  propoaltloa.  The  case  was  as 
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action  9t  ejectment,  In  which  tbe  oomplalnant 
had  proved  a  clear  docnioentary  title,  and  the 
defense  rested  solely  on  a  claim  by  adverse 
possession.  Tbe  learned  Chief  Jnstlce  Green 
declared  that  In  snch  a  situation  it  was  in- 
cumbent on  the  defendants  to  estabUedti  tbe 
fact  of  adverse  possession  beyond  a  reasona- 
ble doubt  But  the  rule  so  laid  down  Is  not 
applicable  to  the  proceeding  In  this  court  to 
show  the  peaceable  possesBion  which  satlsdes 
the  statute  In  cases  of  this  character.  In  the 
law  court  there  had  been  an  exhibition  of  a 
dear  record  title,  on  which  final  Judgment  was 
about  to  be  passed.  The  refutatltm  of  such 
a  showing  by  proof  of  possession,  tbe  chief 
Justice  declared,  must  show  as  a  fact  that  It 
was  adverse  beyond  a  reasonable  doubt  The 
statute  under  which  this  cause  Is  presented 
does  not  require  proof  that  the  possession  of 
the  complainant  Is  adverse  or  notorious,  or  that 
it  has  the  qualities  which  are  necessary  to 
establish  a  possessory  title  against  a  proven 
paper  tltl&  To  require  a  complainant  to  prove 
sucb  an  adverse  possession  as  the  chief  Jus- 
tice had  in  view  In  Bowland  v.  Updike  would 
be  to  force  him  to  prove  such  a  possession  as 
would  amount  to  a  title.  AH  that  the  statute 
requires  Is  that  the  complainant  shall  have 
peaceable  (that  Is,  an  uncontested)  possession 
of  the  prenUses,  claiming  to  own  tbe  same. 
What  constitutes  such  a  possession  of  lands 
must  be  Indicated  by  tbe  acts  of  the  party 
claiming  to  own  them.  These  acts  will  nat* 
nrally  adapt  themsdves  to  the  nature  of  the 
lands,  and  the  uses  which  may  be  made  of 
tbem.  In  tills  case  the  proper^  was  Incapable 
of  betnf  fanned.  It  was  almost  if  not  quite, 
on  Island,  on  wbldi  grew  salt  grass  and  sedge, 
TabmUe  for  hay  ox  litter.  Part  of  It  was 
Dsable  u  oyster  grounds,  on  which  oysters 
might  be  planted  for  future  use.  Ducks  and 
othu  game  made  It  attractive  for  gunning, 
and  tti  nearness  to  the  thoroughfare  for  flsb- 
Inff,  BO  that  It  was  rentable  to  city  people  for 
a  cinb  house,  for  those  usea  There  was  no 
other  purpose  for  which  this  property  could 
be  used.  If  a  person  went  there  to  look  at 
It;  to  see  whether  any  one  was  claiming  owner- 
ship in  It  he  would  naturally  examine  It  with 
relation  to  those  incidents  for  which  It  might 
be  used  by  the  claimant.  The  law  Implies  no* 
tloe  to  parties  interested  In  suCh  cases  In  much 
the  same  way,  the  acts  of  possession  varying 
according  to  the  nature  of  tbe  land.  In  this 
case  there  Is  no  dispute  that  the  complainant 
claimed  tbe  ownership  of  tbe  lands.  She  tes- 
tifies that  she  entered  Into  possession  of  the 
Island  In  1860  under  an  assignment  of  a  mort- 
gage upon  it  made  to  her  by  Bobert  K.  Mat- 
lock, attorney  for  tbe  mortgage  holder,  for 
which  she  paid  a  fuO  money  consideration. 
There  is  no  contradiction  that  such  a  mort- 
gage was  actually  d^vered  to  her,  and  that 
she  paid  a  substantial  pecuniary  consideration 
for  It  Whether  she  bought  the  debt  which  the 
mortgage  seemed  is  not  dearly  shown,  but 
that  she  took  possession  of  the  Island  under 
the  mortgage,  and  claimed  and  believed  she 


owned  it  by  virtue  thereof,  do  not  seem  to  be 
disputed.  After  her  entry  on  the  island,  some 
time  atwut  1860,  she  appears  to  have  dealt 
with  It  as  her  own  property.  She  afterwards, 
about  1870,  disposed  of  the  mortgage  to  one 
Campbell,  who  held  it  for  a  time,  but  whether 
In  pledge,  or  as  an  attempted  transmission 
of  title,  is  not  very  clear.  She  received  the 
mortage  again,  however,  and  for  some  years 
before  bringing  this  suit  had  retained  It. 

It  Is  insisted  that  the  assignment  of  tbe 
mortgage  to  the  complainant  was  without  as- 
signment of  the  bond,  and  that  this  was  void 
and  an  absolute  nullity;  and  Montgomery  v. 
Bruere,  4  N.  J.  Law,  265,  Is  cited  as  authorl^ 
for  the  contention.  The  learned  Culef  Jus- 
tice Klrkpatrlck,  at  the  part  of  his  opinion 
referred  to,  was  reciting  tbe  argument  of 
counsel  who  contended  that  such  an  asalgn- 
ment  of  a  mortgage  was  void.  On  the  next 
page  (2G6)  the  learned  chief  Justice  gives  his 
own  opinion  on  the  matter,  and  there  de- 
clares that  even  if  the  form  and  manner  of 
assignment  were  defective,  yet  if  the  as- 
signee purchased  up  tbe  debt  and  paid  his 
money  for  It,  tbe  answer  is  conclusive.  He 
further  held  that  tbe  facts  tbat  the  writings 
were  delivered  to  the  assignee,  and  that  the 
mortgage  (which  was  the  only  security)  was 
assigned  over  to  him.  were  abundant  evi- 
dence of  such  a  purchase,  and  that  whether 
the  assignment  carried  the  legal  estate  of 
tbe  mortgagee  or  not  is  immaterial,  for, 
wherever  the  legal  estate  may  be,  It  Is  but  a 
trust  for  him  who  has  a  right  to  tbe  money. 
Clark  V.  Smith.  1  N.  J,  Eq.  183,  Is  also  cited 
by  the  defendant  to  sustain  the  proposition, 
but  in  that  case  there  was  a  release,  and  not 
an  assignment  of  tbe  mortgage.  In  Devlin 
V.  Ct^ler,  S3  N.  J.  Law,  422,  22  Atl.  201,  it 
was  held  that  a  mortgagee  cannot  convey  to 
a  third  person  the  premises  as  mortgaged, 
himself  retaining  the  debt  Intended  to  be  se- 
cured. This  does  not  fit  tbe  proofs  in  this 
case,  for  there  Is  no  evidence  that  tbe  former 
holders  of  tbe  mortgage  debt,  whose  attor- 
ney received  tbe  money  which  tbe  complain- 
ant paid  for  the  assignment  retained  the 
debt  nor  that  after  tbe  asslgnmoit  to  the 
complainant  they  ever  asserted  any  owner- 
ship in  the  mortgage  debt,  or  were  recogniz- 
ed as  having  retained  any  Interest  in  it  If 
toy  Inference  were  to  be  drawn  from  the 
meager  proofs  on  the  point  It  would  be  that 
there  was  a  purchase  and  transfer  to  tbe 
complainant  of  the  whole  claim  held  by  the 
mortvAffees.  That  a  mortgagee  cannot  con- 
vey any  title  in  the  mortgaged  premises 
separately  from  the  debt  is  indisputable;  but 
it  is  equally  well  settled  that  the  mort^gee, 
or  holder  of  tbe  debt  secured  by  the  mort- 
gage, may,  when  tbat  debt  has  become  doe 
and  remains  unpaid,  enter  under  tbe  mort- 
gage into  possession  of  the  mortgaged  prem- 
ises, and  hold  tbem  until  tbe  mortgage  debt 
is  paid,  either  from  the  rents  and  profits  or 
otherwise.  Further,  tbe  statute  of  limita- 
tions expressly  declares  that  if  a  mortgagee 
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and  ttaow  under  blm  remain  In  posieailMi  oC 
tbe  mortgaeed  premises  tor  20  years  after  de- 
teult,  tbe  equity  of  redemption  Is  barred. 
2  Gen.  St  p.  197S,  S  25.  Tbls  reference  to  tbe 
holding  of  the  mortgage  by  tbe  complainant 
Is  not  for  tbe  purpose  of  Justifying  tbat  hold- 
ing as  an  efficient  step  In  the  title  (which 
question  is  not  inrolved  In  this  Inquiry),  but 
simply  to  show  tbat  the  possession  of  the 
complainant  waa  that  of  one  claiming  to  be- 
an owner  within  tlie  terms  of  the  statute* 
which  is  satisfied  If  tbe  complainant  holds 
peaceable  possession,  claiming  to  be  owner. 
Whether  rightfully  or  wrongfully  Is  a  mattw 
to  be  settled  In  another  forum. 

Tbe  complainant  at  and  tot  many  years 
t>efore  tbe  time  of  filing  her  bill  in  this 
cause  waa  dealing  with  tbe  Island  as  one 
might  do  in  possession  of  her  own  property. 
Sbe  received  rents  for  a  club  house  on  It, 
and  for  tbe  hunting  privileges.  She  cut  hay 
for  her  own  use,  and  sold  the  privilege  of 
cutting  to  others,  and  gave  permission  to  yet 
others.  She  planted  oysters  In  the  low  place 
on-  the  island  which  she  called  the  "Basin," 
and,  in  short,  used  it  for  all  the  purposes 
above  named,  either  by  herself  or  by  her 
tenants  or  licensees.  She  is  supported  in 
this  proof  by  all  the  other  witnesses  who 
testify  on  the  point,  save  that  the  witness 
Campbell,  who  is  quite  an  old  man,  appears 
to  contradict  himself  several  times  as  to 
dates.  There  was  nothing  appropriate  to  the 
land,  which  could  have  been  done  to  Indicate 
its  actual  possession  and  use,  that  the  com- 
plainant did  not  do.  The  club  house  was  a 
large  and  substantial  buildiDg.  Tbe  lessees 
used  It. at  various  seaaons  through  the  year, 
without  dispute  of  their  right  The  hunting 
privilege  covered  the  whole  Island.  The  hay 
cutting  was  proven  to  have  been  done  at 
those  places  on  the  island  where  in  the  inr- 
ticular  season  the  grass  was  growing;  that 
Is,  they  cut  the  crop  wherever  It  grew,  and 
this  varied  over  different  parts  of  the  island 
at  different  seasons.  It  was  necessary  to 
"scow"  It  all  off  the  Island,  so  that  the  cut- 
ting was  usually  done  for  several  rods  In- 
land frem  the  edges  of  the  stream,  and  In 
great  quantity.  The  contention  of  the  de^ 
fendant  that  the  hay-cutting,  as  evidence  of 
possession,  must  be  limited  to  the  extent  of 
the  stroke  of  the  scythe,  does  not  recognize 
tbe  true  criterion  which  the  statute  teats 
the  possession  of  the  party  claiming  to  be 
owner.  If  the  acts  of  possession  are  such  as 
an  owner  would  exercise  on  land  of  the  char- 
acter in  question,  they  are  sufflcient  Cut- 
ting on  the  premises  for  hay,  not  In  one 
place,  as  If  the  right  were  limited  to  that 
place,  but  wherever  on  tbe  tract  the  grass 
happens  to  grow.  Is  the  manner  In  which  one 
claiming  to  be  owner  of  the  whole  trax:t 
might  be  expected  to  cut  The  place  of  cut- 
ting may  vary,  because  the  crop  does.  It  Is 
shown  by  the  proofs  that  the  cutting  follow- 
ed the  crop  wherever  It  was  growing  on  the 
island.  This  was  the  situation  of  affairs  at 


the  time  ttu  complainant  filed  her  un  ol 
complaint  In  ttata  canae.  The  erldmce  nb> 
mitted  snfflclently  shows  a  peaceable  posses* 
slon  under  a  claim  of  ownership  by  the  com- 
plainant, and,  that  being  the  only  qnestimi 
now  under  consideration,  a  decree  will  be  ad< 
vised  that  the  complainant  has  established 
that  JurisdlctltMial  fact,  and  Is  therefore  en- 
titled to  bring  tills  suit  to  compel  the  detw> 
mlnstfau  of  tbe  def endantrs  claim. 


(SO  N.  J.  B.  W) 

BPABES  HFO.  CO.  r.  TOWN  OF  NEWTON. 

IN6EBS0LL  t.  SAMB. 
(Oiwrt  of  HIrrors  and  Appeals  of  New  Jsmgr. 
March  6,  1800.) 

WATHR8— DITKR8ION-IKJVNCnON-0(ni- 
PBN8ATI0N-RIPARIAM  BIGHTS. 

1.  When  a  riparian  proprietor  Beeka  the  aid 
of  a  court  of  equity  to  restrain  the  diversion 
of  water  by  a  municipal  corporation  for  public 
purposes,  and  ofEers  to  forego  his  right  to  an 
injunction  on  recovering  just  compensation, 
wnich  he  asks  the  court  to  determine,  and  the 
defendant,  in  Its  answer,  consentB  to  pay  such 
compensation  so  to  be  determined  by  the  court, 
In  case  tbe  court  considers  the  complainant 
entitled  to  an  Injnnction,  the  court  has  jorisdie- 
tion  to  ascertain  tbe  amount  of  such  compensa- 
tion. 

2.  A  municipality,  which  buys  a  piece  of  land 
on  a  private  stream,  several  miles  distant  from 
its  corporate  limits,  does  not  thereby  become 
entitled,  as  riparian  owner,  to  draw  from  the 
stream  a  snppv  of  water  fW  the  Inhabitants  «C 
the  town. 

S.  Tbe  town  of  Newton  has  no  authority  to 
divert  water  from  private  streams,  to  the  detri- 
ment of  lower  riparian  owners,  on  condition 
that  it  will  store  storm  wat»,  and  give  it  oot 
into  the  streams  in  dry  times,  and  thus  confer 
a  compensatory  benefit  on  those  owners,  they 
not  consenting  thereto. 

4.  In  ascertaining  just  compensatioB  tor  the 
diversion  of  water  from  a  null,  the  difference 
between  the  market  value  of  the  mill  before 
the  diversion  and  Its  market  value  afterwards 
is  usually  a  simpler  and  safer  criterion  than  es- 
timates of  the  probable  cost  of  producing  by 
steam  at  the  mill  tbe  power  which  the  diverted 
water  would  supply,  and  than  estimates  of  the 
probable  value  of  the  water  power  at  the  mill, 
based  on  the  rental  value  of  power  at  other 
places  more  or  less  distant  and  dlBsimilar. 

(Syllabus  by  the  Court) 

Appeals  from  court  of  ehanc«7';  Pitney, 
Vice  Chancellor. 

Bill  by  the  Sparks  Manufacturing  C(xnps- 
ny  and  Washington  H.  IngersoU  against  the 
town  of  Newton.  Decrees  Ux  ccHnplalnants, 
and  defendant  appeals.  Berersed. 

Thomas  Kays,  fi»  appellant  0.  L.  OocUn, 
for  respondents. 

DIXON.  J.  The  circumstances  of  these  cas- 
es are  very  fully  stated  in  the  preface  and 
opinion  of  Vice  Chancellor  Pitney,  57  N.  J. 
Eq.  867,  41  AtL  3S5.  With  the  conclusion 
there  expressed  touching  the  power  and  duty 
of  the  court  on  tbe  pleadings  and  evidence, 
to  fix  the  compensation  that  tbe  defendant 
ought  to  pay  to  the  complainants  as  a  eondi- 
tim  of  withholding  the  Injunctions  to  whlcb 
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tbmf  would  otherwise  be  entitled.  tiil>  eonrt 
tgnea.  Only  with  respect  to  the  amoimt 
awarded  do  we  find  reason  for  dissent.  The 
Eight  to  be  obtained  by  the  defendant  under 
fliese  decrees  Is  tbe  right  to  abstract  from  one 
of  the  trlbntarteB  of  the  Wallklll  rlrer  a 
definite  quantity  of  water,  which,  In  Its 
natural  course,  would  flow  past  the  eomplaln- 
ant'a  mills,  ^e  opinion  of  the  vice  chan- 
cellor deals  with  the  right  to  divert  800,000 
gaUfHis  per  df^.  and  this  qnanti^  of  water 
to  shown  by  him  to  be  capable  of  prododng 
2JE4  contlnnoos  hone  power  at  the  S^paite 
Company's  Mill,  and  Zes  continuous  horse 
power  at  Ingersoll's  Mill.  On  this  basia  the 
learned  Tlce  chancellor  proceeds  with  two  ca^ 
eolations:  First,  to  ascertain  the  probable 
annual  cost  of  producing  the  same  power  by 
steam  at  these  mill  sites;  and,  second,  to  as- 
certain tbe  probable  annual  value  of  the 
power  at  these  localities,  In  view  of  the  rental 
price  of  such  power  In  other  places  more  or 
less  distant  and  dlBStmllar.  Having  thus 
formed  an  estimate  of  the  annual  valne  of 
the  power,  he  compounds  that  valne  at  4  per 
cent,  for  40  years,  and  finds  the  present  value 
to  be  at  the  Sparks  Mill  and  $2,650  at 

the  IngersoU  Mill,  and  therefore  awards 
those  sums.  In  this  course  of  reasoning,  lit 
tie.  if  any,  attention  was  paid  to  the  actual 
market  value  of  the  mill  sites;  and  yet  In 
Pai^ard  v.  Railway  Co.,  64  N.  J.  Law,  D63, 
25  AtL  C06,  this  court  declared  that,  when 
only  part  of  a  person's  property  Is  taken.  Just 
compensation  will  be  made  by  awarding  the 
difference  between  the  market  value  of  the 
property  before  any  part  was  taken,  and  the 
market  value  of  the  property  after  the  tak- 
ing.  While  It  may  be  proper.  In  such  cases 
aa  the  present,  to  take  Into  consideration  the 
matters  on  which  the  vice  chancellor's  awards 
rest,  still  we  deem  the  difference  between 
market  values  a  simpler  and  safer  criterion; 
and.  when  It  appears  that  by  following  other 
guides  a  result  Is  reached  utterly  Irreconcil- 
able with  this  criterion,  that  resnit  cannot 
be  sustained.  That  such  Incompatibility  ex- 
ists In  the  cases  before  us  will  be  made  manl- 
f est  by  a  few  conslderaticms  now  to  be  stated. 
The  testimony  of  witnesses  living  In  the 
neighborhood  of  the  Ingersoll  Mill,  and  famil- 
iar with  it  for  many  years,  Is  to  the  effect 
that  the  fair  market  value  of  the  whole  plant 
In  1896,  when  these  bills  of  complaint  were 
filed,  was  five  .or  six  thousand  dollars.  It 
has  a  total  capacl^  to  use  132  horse  power 
of  water,  which  will  be  furnished  by  about 
1,100,000,000  gallons  of  water  per  month.  A 
tabulated  statement  of  the  natural  fiow  of 
the  river  at  Ingersoll's  Mill,  known  In  the  case 
as  "Vermeule'a  Table  D,"  which  appears  to 
have  been  accepted  as  trustworthy  by  all 
parties  at  the  trial,  shows  that  during  eight 
months  of  tbe  average  year  there  is  more 
than  a  sufficient  supply  of  water  for  the  full 
capacity  of  the  mill,  that  during  June  and 
Scptemtwr  flia  nvply     Above  five-tixths  of 


the  capacity,  and  that  daring  JUy  and  Au- 
gust the  supply  exceeds  five-nlnlhs  of  the  car 
paclty.  niese  data  Indicate  an  annual  sup- 
ply equivalent  to  118  contlnnons  horse  power 
at  this  mllL  Now,  If,  for  the  abstractkm  M 
2.6S  continuous  horse  power,  the  mlU  owner 
ought  to  be  paid  ¥2,000,  then  for  the  abstrac* 
tion  of  the  whole  power  he  ought  to  be  paid 
¥118,000.  Such  an  Inference  proves  the  ex- 
travagance  of  tiie  award.  In  April,  1896,  the 
plant  of  the  Sparks  Manufacturing  Company 
was  pnrchased  by  that  company  for  175,000. 
The  plant  Included  the  water  madilhery, 
with  a  total  capacity  of  170  horse  power, 
steam'  machinery  having  100  horse  power, 
min  bnlldlngs,  and  sevoral  acres  of  land.  To 
mn  tbe  water  plant  to  Its  full  capacity,  the 
company  required  abont  1,800,000,000  gallons 
of  water  per  month,  and,  besides.  It  used 
about  30,000.000  gallons  per  month  for  con- 
densing steam,  washing  fabrics,  etc.  Ver- 
meule's  table  D  shows  that  during  el^t 
months  of  the  average  year  there  Is  more 
than  a  sufficient  supply  of  water  for  the  full 
capacity  of  this  water  power,  that  during 
June  and  September  tbe  supply  Is  about  two- 
thirds  of  the  capacity,  and  that  during  July 
and  August  the  supply  Is  about  four-ninths 
of  the  capacity.  These  data  Indicate  an  an- 
nual supply  equivalent  to  141  continuous  horse 
poww  at  this  mllL  If,  for  the  abstraction  ot 
2M  oontlnnons  horse  power  of  water  the 
company  ought  to  be  paid  $830%  then  for 
the  abstraction  of  the  wh<de  power  it  ought 
to  be  paid  |188,300.  This  Inference  proves 
the  ntravagance  of  the  Sparks  Oompany's 
award.  We  think  there  Is  another  error  in 
the  basis  on  which  the  present  awards  are 
made:  Afenming  that  the  defendant  with- 
draws 800.000  gallons  of  water  per  day,— 
1.  e.  26,000,000  gallons  per  month,— Teis 
meule's  table  D  shows  that  In  an  average 
year  after  tbe  allowance  to  the  defaidant  is 
taken,  more  water  will  fiow  past  these  mllhr 
during  eight  months  than  either  of  the  mills 
can  utilize;  so  that  only  during  four  montiis 
will  tbe  supply  available  In  the  mills  be  per- 
ceptibly diminished.  During  those  months 
the  water  diverted  by  the  town  would  fur- 
nish three  horse  power  at  the  mills,  and  three 
hOTse  power  for  four  months  would  be  equiv- 
alent to  one  continuous  horse  power.  Thus, 
even  ou  the  assumption  that  water  power  at 
these  mills  is  w  valuable  aa  the  learned  vice 
chancellor  deemed  It  to  be,  allowances  for 
2.54  and  2.66  continuous  horse  power  are 
about  two  and  a  half  times  too  large.  In  oar 
Judgment,  an  award  oi  $600  to  Mr.  Ingersoll 
and  of  ¥750  to  the  Sparks  Mantif acturing  ■ 
Company  will  afford  ample  compensation  to 
them  for  the  abstraction  by  the  defendant  ol 
800,000  gallons  of  water  per  day.  Under  the 
election  by  tbe  town  to  abstract  1,260,000  gal- 
lons per  day,  those  sums  must  be  propMtlon* 
ally  Increased.  Let  the  present  decrees  be 
reversed,  and  decrees  be  rendered  in  accord- 
asee  with  the  Judgment  abore  staML 
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(64  N.  J.  L.  281) 

BOODY  et  al.  t.  PRATT. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  5,  1900.) 
REPORT  or  RBTERBB— FINDINOS— DIRBCTINa 
VBRDICT. 

1.  The  report  of  a  referee  that  a  certain  Hnm 
la  due  to  the  defendant  upon  an  uncontradicted 
"account,  a  copy  of  which  is  annexed  to  the 
declaration,"  is  such  a  finding  of  fact  as  to 
make  the  report  prima  fade*  endence  upon  the 
trial  of  the  canse. 

2.  P.,  having  an  ecconnt  with  B.  &  Co.,  a  firm 
of  brolien,  and  being  about  to  transfer  $15,0(X) 
to  a  new  account  to  be  opened  with  the  same 
firm  in  the  name  of  Mrs.  P..  his  wife,  stipulated 
orally  with  B.  &  Go.  that,  notwithstanding 
inch  transfer,  the  new  account  should,  to  the 
extent  of  the  sum  so  transferred,  be  at  all  times 
owd  by  B.  &  Co.  to  mahe  good  P.'s  account 
wHh  its  firm.  When  the  transfer  was  made, 
Mrs.  P.  gave  to  B.  &  Co.  written  authority  to 
execute  orders  on  her  account  given  b7  P- 
After  the  death  of  P.  the  account  with  Mrs.  P. 
showed  a  balance  in  her  favor  of  $11,756.66; 
that  with  P.  showed  a  deficit  in  excess  of 
$15,000.  Edd,  that  it  was  error  to  direct  a 
monev  verdict  against  B,  &  Co.  in  favor  of 
Mrs.  P.  npcm  her  set-off. 

Magi&  C.  J.,  and  Depoe,  HendrickuHi,  and 
Nizon,  JJ^  dissenting. 

(Syilabna  by  the  Conrt) 

Error  to  sapreme  court 

Actloii  by  David  A.  Boody  and  others 
ac^st  Caroline  C.  Pratt  Judgment  tor  de- 
fendant on  aet-off,  and  plaintiffs  bring  error. 
Herersed. 

The  plaintiff,  by  a  bill  of  particulars  an- 
nexed to  Its  declaration,  showed  that  by  Its 
own  account  with  the  defendant  there  was  a 
balance  In  her  favor  of  $11,766.66.  Upon  ref- 
erence that  sum  was  reported  as  dne  the  de- 
fendant When  the  canse  came  on  to  be  tried, 
the  plaintiff  did  not  more  the  case.  The  de- 
fendant then  mored  the  case.  Defendant's 
counsel  offered  In  evidence  the  transcript  of 
the  case  and  a  copy  of  the  referee's  report 
which  was  objected  to,  admitted,  and  an  ex- 
ception allowed.   The  defendant  then  rested. 

Mr.  Strong  opened  the  case  for  the  plain- 
tiff In  rebuttal. 

By  consent,  Mr.  Strong  read  the  evidence 
of  David  A.  Boody,  taken  before  the  referee, 
It  being  agreed  the  same  should  have  the 
same  force  and  effect  as  if  the  witness  were 
present  subject  however,  to  any  objections 
that  might  be  made. 

The  evidence  Is  as  follows: 

David  A.  Boody,  being  duly  iwom  aoeord- 
lug  to  law,  deposes  and  says: 

"I  am  one  of  the  firm  of  Boody,  McLellen 
&  Co.,  and  reside  in  New  York  City,  In  the 
borough  of  Brooklyn.  I  was.  In  June,  1888, 
a  member  of  that  firm,  and  have  been  at  all 
times  since  then.  We  were,  and  now  are.  In 
business  in  New  York  as  bankers  and  brokers. 
On  June  7,  188S,  an  account  was  opened  with 
our  firm  in  the  name  of  Caroline  O.  Pratt 
Charles  E.  Pratt  the  husband  of  Caroline  C. 
Pratt  opened  that  account  At  the  time  of 
opening  that  account  Mr.  Pratt  the  husband 
of  CaroUne,  produced  to  as  a  paper  or  au- 
tborlzfttkm  wUcb  I  bold  in  my  hand.**  (Mark- 


ed previously  "D  1"  by  Identification.)  The 
paper  offered  In  evidence,  and  admitted,  sub- 
ject to  Judge  Vall's  objection.  (Marked  "Ex- 
hibit D  1.") 

"The  first  Item  on  the  credit  side  of  tiie  ac- 
count opened  by  Charles  E.  Pratt  In  the  name 
of  Carrie  U  Pratt  Is  the  sum  of  $15,000.  Q. 
From  what  source  was  that  $15,000  derived? 
(Question  objected  to  by  Judge  Vail.  Over- 
ruled, subject  to  argument)  A.  It  was  trans- 
ferred from  the  account  of  Charles  B.  Pratt 
to  the  credit  of  Carrie  O.  Pratt  It  was  trans- 
fmed  from  his  account  with  our  firm.  All 
of  these  transactions  were  at  our  office  in  the 
dty  ot  New  York.  Q.  Prior  to  the  transfer 
of  this  sum  of  $15,000  from  his  account  to 
the  account  of  his  wife,  or  at  the  time  of  such 
transfer,  did  you  have  any  conversation  with 
Mr.  Pratt  regarding  the  conditions  up<n 
which  the  account  In  her  name  should  be 
opened  and  conducted?  (Objected  to  by  Judge 
Vail,  Objection  overruled  as  above.)  A  At 
the  time  the  account  was  opened,  and  at  all 
subsequent  times,  It  was  the  agreement  that 
the  sum  so  transferred  and  the  account  so 
constituted  should  be  under  the  control  of 
Mr.  Charles  E.  Pratt  and  subject  to  all  trans- 
actions wtilch  he  might  have  with  ns.  I 
mean,  further,  that  he  lodged  with  us  the 
pai;>er  already  referred  to,  signed  by  Carrie  C. 
Pratt  which  ratified  that  agreement  Q. 
When  you  say  'subject  to  all  transactions,' 
what  do  you  mean  by  that?  (Objected  to  by 
Judge  Vail.  Objection  overruled  as  above^ 
A.  1  mean  by  that  that  should  his  account 
require  this  amount  of  money  so  transferred, 
it  should  at  all  times  be  used  for  that  pur- 
pose, to  make  good  his  account  notwithstand- 
ing the  transfer  to  his  account  That  was  the 
result  of  our  conversation  with  Mr.  Pratt 
The  account  of  Mr.  Pratt  with  our  firm  was 
continued  after  that  date.  That  account  at 
the  present  time  owes  us  &  large  sum  of  mon- 
ey. It  Is  many  thousands  of  dollar*,  tt 
largely  exceeds  $15,000." 

Book  showing  account  of  Obarles  H.  Pratt 
with  the  firm  of  Boody,  McLellan  &  Oo.  of - 
fered  In  evidence.  Received  subject  to  oIk 
Jectlcm  and  future  argument. 

No  cross-examination  of  witnesa. 

Plaintiff's  counsel  also  offered  in  evidence 
the  paper  referred  to  In' Mr.  Boody's  testi- 
mony, and  marked  "Exhibit  No.  1"  at  that 
tim^  and  the  same  Is  now  marked  "Exhibit 
No.  1,  plaintiff,  May  10,  18&&.*'  It  It  as  fol- 
low*: 

"New  Yoi^,  June  7,  1888.  To  Boody,  Mo- 
UeUen  &  Co.,  N.  Y.  City:  Please  acknowl- 
edge and  execute  any  orders  on  my  account 
given  you  by  Mr.  O.  B.  Pratt  as  If  given  by 
myself,  until  further  notice,   Carrie  0.  Pratt" 

Allan  H.  Strong,  for  plaintiffs  In  error. 
Frank  Be^en,  for  d^endant  in  errw. 

OABRISON,  J.  (after  stating  Cbe  facts). 
At  the  trial  the  court  directed  the  Jury  to  find 
by  its  Terdlct  that  the  ram  of  $11.756.66,. 
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wifh  Interest,  was  due  from  the  plaintiff  to 
the  defendant  npon  her  set-off;  that  being 
the  amonnt  reported  to  be  doe  by  the  referee 
to  whom  the  account  had  been  referred.  The 
admission  of  this  r^rt  was  objected  to  b; 
the  plaintiff  upon  the  groond  that  the  state- 
ment of  the  amount  found  to  be  due  was  a 
cfHicIusIon  of  law,  and  not  a  finding  of  fact 
The  report,  boweTer,  made  such  reference  to 
the  set-off  and  bill  of  particulars  annexed  to 
and  fwmlng  part  of  tbe  plalntlfTs  declaration 
ai  to  make  It  prima  facie  evidence  of  the  nn- 
«mtradlcted  state  of  that  account  It  was 
not  error,  therefore,  to  admit  the  report  and 
vpon  it  alone  a  verdict  tor  the  defendant 
might  have  been  directed  had  not  the  plain- 
tiff glvm  t^mooy  that  placed  the  transac- 
tion In  a  diff^nt  light  The  whole  transac- 
tion must  be  gathered  from  this  proof,  as 
there  is  none  other.  One  view  of  tbe  affair, 
in  the  light  of  this  evidence,  is  that  Mr.  Pratt, 
at  the  time  be  proposed  to  transfer  $15,000 
from  his  account  with  Boody  &  Co.  to  a  new 
one  to  be  opened  In  the  name  of  his  wife, 
stipulated  with  Boody  &  Cb.,  who  were  his 
brolters,  that,  notwithstanding  tbe  transfer, 
tbe  new  account  should,  to  the  extent  of  the 
sum  transferred  from  Pratt's  account  be  used 
by  Boody  &  Co.  to  make  good  that  account; 
and  that  later,  when  the  transfer  was  actual- 
ly made,  Mrs.  Pratt  gave  Boody  &  Co.  au- 
thority to  execute  against  her  account  orders 
^ven  on  It  by  her  husband. 

The  plaintiff  contends  that  these  are  sepa- 
rate and  distinct  stipulations,  and  that  only 
by  suppressing  the  earlier  oral  agreement  In 
favor  of  the  later  written  authority  can  the 
controverted  question  of  fact  be  eliminated 
from  tbe  case,  or  taken  from  the  Jury.  I  do 
not  know  any  rule  of  law  that  would  compel 
the  merger  of  the  husband's  stipulation  with 
bis  brokers  Into  that  made  with  them  by  the 
wife.  The  two  agreements  were  not  at  all 
alike.  They  did  not  have  the  same  general 
object  and  were  not  even  between  the  same 
parties.  At  the  time  the  earlier  one  was 
made,  Mrs.  Pratt  had  no  known  interest  In 
the  fund  in  the  hands  of  Boody  &  Co.,  while 
Boody  &  Co.  Ittferentlally  had.  Later  when 
Mrs.  Pratt  gave  her  authority  to  Boody  &  Co.. 
her  husband  had  no  known  interest  in  the 
wife's  fund  excepting  what  he  got  from  her. 
Tbe  husband's  stipulation,  therefore,  may 
have  been  a  prpvlsion  for  the  protection  of 
Boody  &  Co.  with  which  Mrs.  Pratt  had  noth- 
ing whatever  to  do,  wblle  her  written  au- 
thority to  Boody  &  Co.  was  clearly  given, 
ther  for  her  own  convenience,  or  In  the  inter- 
est of  her  husband.  It  Is  not  at  all  percepti- 
ble by  me  how  the  one  agreement  In  tbe 
slightest  degree  modified,  still  less  destroyed, 
the  other;  and,  unless  it  did  so,  Mrs.  Pratt 
had  no  right  of  action,  unless  the  balance  of 
the  account  In  her  favor  exceeded  the  som 
originally  transferred  by  ber  husband,  Tlx. 
$16,000. 

In  any  event  the  direction  of  a  money  ver- 
dict for  ttw  defendant  upon  her  set-off  was 


error.  Hie  case  should  have  gone  to  the  Jury 
under  Instructions,  unless  the  trial  court  f^t 
constrained  by  the  uncontradicted  proof  of 
the  hnstnnd's  stipulation  to  direct  a  Todlct 
for  the  defoidant  because  none  could  IM  reor 
dered  tat  th6  plalntifl. 
There  must  be  a  Tsnlre  de  naro, 

MA.OIE,  a  J.,  and  DBPUB,  HEINDiRiaK- 
SON,  and  NIXON,  JJ.,  dissent 


m  N.  J.  B.  488)- 
CHAMBBR8  v.  KUNZMAN. 
(Court  of  Chancery  of  New  Jersey.  Feb.  & 
190a) 

PX.ra>OB— RBDBHPTION  BT  ADMIKISTnATOB- 

AOCOUNTINa. 

1.  The  adminlBtrator  of  a  pledgor  is  entitled 
to  redeem  the  pledge  upon  payment  or  tender 
of  the  amount  of  the  loan  at  any  time  after 
the  loan  has  become  payable. 

2.  The  pledgee  havmg  been  sobjected  to  some 
expenses  In  realizing  and  applying  the  property 

ledged,  and  having  all  the  secarities  In  his 
ands,  and  accurate  knowledge  of  the  actual 
condition  of  the  loan,  and  having  rendered  no 
account  cannot  prevent  the  payment  of  the 
loan,  in  order  to  keep  hie  money  profitably  Inr 
vested,  by  refusing  to  disclose  the  exact  sam 
due,  and  denying  that  the  tender  made  was  the 
proper  sum. 

3.  An  accounting  wHl  be  decreed  under  a  gen- 
eral prayer  for  reliet  where  it  is  not  Inoon- 
■Istent  with  the  special  prayers,  and  accords 
with  the  general  frame  of  the  bill. 

(Srllabns  by  the  Court) 

BUI  bj  John  Chambers,  ^minlstrator  of  Su- 
san W.  Ferguson,  against  George  Kunzman. 
Order  for  an  accounting. 

The  complainant  is  administrator  of  the  es- 
tate of  Susan  Ferguson.  In  her  lifetime,  on 
May  16,  1893,  George  Kunzman,  the  defend- 
ant advanced  to  Miss  Ferguson,  on  her  four 
separate  bond&  and  mcHrtgages,  covering  four 
separate  lots  of  land  Ui  Atlantic  county,  four 
separate  sums  of  money  to  the  amount  of 
$1,500  each.  The  bonds  and  mortgages  were 
all  dated  Apill  12,  1893,  and  were  all  payable 
at  the  expUntlon  of  three  years,  with  hiterest 
In  order  further  to  indemnify  Kunzman 
against  loss,  Miss  Ferguson  assigned  bim  an 
addltl<»ial  bond  and  mortgage,  made  by  one 
Hannah  Eerr,  securing  the  payment  of  $1,600, 
with  Interest  This  latter  bond  was  dated  the 
Ist  day  of  February,  1893,  and  payable  in 
three  years  from  the  date  thereof.  It  was 
agreed  that  this  last-named  bond  and  mort- 
gage was  a  collateral  security,  and  that  it 
should  be  assigned  Inu^  to  Miss  Ferguson  up- 
on payment  of  the  debt  Interest  and  costs  of 
the  four  loans  of  f  1,S00  each.  The  transac- 
tion is  shown  by  the  written  agreement  be- 
tween the  parties,  a  copy  ot  which  Is  set  forth 
in  the  complainant's  bill  of  complaint  On 
November  2,  1895,  Miss  Fergu8<m  died  hiteS' 
tate,  and  on  the  following  26th  day  of  Novem- 
ber the  complainant  was  appointed  adminis- 
trator by  the  surrogate  of  Atlantic  county. 
The  principal  money  due  on  the  collateral 
mortgage  became  due,  and  the  mortgacor 
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Hannah  Kerr,  about  Maj  B,  1807,  paM  tlie 

amount  then  dne  upon  K,  smoimtlng  to  the 
Buni'  of  $1,421,  either  to  the  defendant,  Eunz- 
man,  or  to  his  wder,  and  he  surrendered  the 
mortgage  to  Hannah  Kerr,  and  It  was  cancel- 
ed of  record.  In  her  lifetime  Miss  Ferguson 
conveyed  one  of  the  lots  of  land  which  she 
had  mortgaged  to  Kunzman  to  one  Julia  Her^ 
bert,  subject  to  the  mortgage  of  S1.500  held 
hj  Kunzman.  The  total  amount  of  the  per- 
sonalty of  Miss  Ferguson,  omitting  her  Inter- 
est In  the  collateral  mortgage,  was  quite  in- 
sufficient to  par  her  debts.  In  October,  1896, 
after  Miss  F«-guson's  death,  Kunzman  fore- 
closed the  three  separate  mortgages  bdd  by 
him  on  these  lots  of  land,  the  title  to  which 
had  remained  In  Susan  Ferguson  at  her  death, 
and  caused  the  same  to  be  sold,  and  realized 
enough  therefrom  to  pay  nearly  aU  of  the 
three  seTeral  mortgage  debts.  Interest  and 
costs.  In  the  meanwhile  large  claims  bad 
been  filed  against  the  estate  of  Miss  Ferguson, 
in  the  hands  of  the  complainant  as  admlnls- 
tratcff.  amounting  In  all  to  about  $2,600,  and 
there  waa  no  property  of  her  estate  -  with 
which  to  settle  these  claims  except  her  Inters 
est  In  the  collateral  mortgage  pledged  to  Kunz- 
man. The  fourth  bond  and  mortgage  on  the 
premises  owned  by  Julia  Herbert  has  not  yet 
been  paid,  and  Is  yet  held  by  Mr.  Kunzman, 
although  It  Is  due.  The  complainant  alleges 
tliat  creditors  of  Miss  Ferguson's  estate  and 
the  admlolstratw  hare  endeavored  to  Induce 
Mr.  Kunzman,  the  defendant,  to  accept  from 
tbem  payment  of  the  full  amount  due  oa  the 
Herbert  mortgage,  and  to  assign  It  to  fbat 
credited  of  Miss  Ferguson's  estate  who  would 
advance  the  money,  or  to  the  complalnajit  as 
Miss  Ferguson's  administrator,  and  to  deduct 
Xrom  the  moneys  collected  on  the  collateral 
Kerr  mortgage  any  balance  that  may  be  due 
to  Kunzman,  in  order  to  release  the  residue  of 
the  moneys  collected  by  Mr.  Kunzman  on  the 
Kerr  mortgage,  whidi  he  held  as  collateral 
security  for  the  pigment  of  the  mortgage  on 
the  Herbert  property.  They  seek  thte  In  or- 
6ee  that  the  residue  money  may  go  to  the 
estate  of  Miss  Ferguson,  so  that  the  admhils- 
trator  may  use  It  In  payment  of  her  debts. 
The  ctxnplalnant  alleges  that  Mr.  Kunzman 
declined  to  comply  with  either  of  these  offers. 
The  complainant  prays  tliat  the  defendant 
may  be  deo'eed  to  perform  the  agreemait  un- 
der which  the  four  mort^rages  and  the  col- 
lateral mortgage  were  assigned  to  bim  on  be- 
ing paid  the  mon^  dae  to  him;  that  he  may 
deliver  to  the  complainant  the  proceeds  of  the 
cfdlateral  mortgage,  and  account  for  Interest 
accruing  thereon;  and  for  general  r^ef.  Mr, 
Kunzman,  In  his  answer,  admits  the  agree* 
ment  under  which  he  advanced  the  money  to 
Miss  Ferguson,  and  also  the  foredoBure  of  the 
three  mortgages.  He  claims  that  the  proceeds 
of  sale  under  these  mortgages  did  not  produce 
the  amounts  due  on  them  by  some  $285.26. 
He  d^es  that  any  tender  was  made  him  with 
request  ba  an  assignment  of  the  mortgage  he 
boldi  on  Oie  Herbert  prcperty,  and  his  col- 


latenU  nlortga«e  accompanying  the  same.  He 

alleges  that  by  an  agreement  between  himself 
and  the  complainant  the  $1,421  collected  od 
the  Herbert  mortgage  w^  paid  to  tme  John 
H.  Rlnge,  Jr.,  to  hold  "In  escrow  to  satisfy 
any  deficiency  tbat  might  arise  upon  the 
mortgage  held  by  him  made  by  said  Susan  W. 
Foguson."  He  admits  that  Rlnge  baa  paid 
to  him  the  deficiency  of  $28S.28,  and  he  al- 
leges that  Binge  has  the  balance. 

wmiam  M.  Clevenger,  for  complainant, 
joim  r,  Hamed,  for  defendant 

GRET,  T.  a  (after  stating  the  facts).  Ai 
the  hearing  of  this  cause  the  defendant  did 
not  appear.  It  had  previously  been  postponed 
at  his  Instance,  The  vice  chancellor  was  sat- 
Isfled  that  the  defendant's  absence  was  v<duii> 
tary,  and  for  the  purpose  of  delaying  the  trial 
of  the  cause  for  his  own  benefit,  and,  the  heai^ 
log  havhig  been  properly  noticed,  the  cause 
was,  for  this  reason,  heard,  notwitfaatandlog 
the  defendant's  absence.  His  counsel  has  filed 
a  brief  contesting  the  complainant's  right  to 
relief,  Insisting,  among  other  things,  that,  la 
view  of  the  fact  tbat  both  the  complahiant 
and  defendant  reside  out  of  the  state,  and  that 
the  collateral  fund  Is  also  held  out  of  the 
state,  there  Is  nothing  to  give  jurisdiction  to 
this  court,  and  that  It  would  be  powerless  te 
enforce  Its  decree  for  specific  performance. 
No  question  as  to  the  Jurisdiction  of  this  court 
is  suggested  In  the  pleadings,  nor  was  It  heard 
of  until  argument  at  final  hearing.  If  It  ap- 
peared even  at  final  hearing,  without  idea, 
that  this  court  had  no  Judicial  power  to  con- 
sider the  subject-matter  of  the  causey  It  would 
not  further  entertain  the  suit,  for  a  decree 
In  such  case  would  be  futile.  No  sucb  objec- 
tion Is  made  by  the  defendant,  nor  can  there 
be  any  question  that  this  court  has  Jurisdlc* 
ti(HL  to  «itertaln  a  suit  tor  the  specific  per- 
formance of  an  agreement.  Nor  Is  there  any 
difficulty  in  this  cause  touching  Jurisdiction 
over  the  party  defendant  He  has  appeared 
and  answered  fully  upon  the  merits  of  the 
case.  The  defendant's  argument  Is  that  be- 
cause the  complainant  and  defoidant  are  non- 
residents, and  the  collateral  fund  Is  out  of  the 
state,  it  may  be  found  to  be  Inconvenient  to 
enforce  the  court's  decree.  The  Herbert 
mortgage,  which  It  Is  desired  to  have  assigned. 
Is,  however,  a  lien  on  lands  in  this  state.  It 
Is  not  to  be  presumed  that  the  parties  who 
have  submitted  themselves  to  the  Jurisdiction 
of  the  court  win  disobey  Its  decree.  If  such 
a  nmtingency  Imtpens.  a  remedy  will  proba- 
bly thai  be  found.  The  possibility  that  It 
may  occnr  is  no  reason  to  deny  a  decree 
for  the  relief  sought. 

The  defendant  further  contends  ttiat  no 
proper  tender  has  been  made  to  him;  tbat  the 
complainant  In  order  to  arrtre  at  the  proper 
sum,  must  show  that  on  the  reallzattons  by 
the  defendant's  foreclosure  there  was  no  de- 
flclefacy,  or  that  It  was  less  than  tiie  amonni 
of  ttie  Ken  mortgage.    He  conteiidi  thai 
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tlw  proofk  of  tlw  foreclocnrei,  Ute  iherUTi 
■tatMDents,  etc.,  do  not  show  afflrmatlTdy 
that  the  (l.SOO  tendered  was  pretiMtiy  tfae 
stun  remaining  due,  and  that,  therefore,  tho 
tender  failed.  The  defendant,  as  his  asree- 
ment  recites,  advanced  to  Miss  Ferguson,  In 
her  lifetime,  on  her  four  separate  bonds  and 
mortgages,  four  separate  sums  of  (1,500  each. 
He  also  received  an  assignment  of  the  addi- 
tional Kerr  mortgage  (which  he  has  collected), 
on  wbldi  f 1,400  of  prlniiipal  was  unpaid,  wltii 
interest;  ete.,  agreeing  to  assign  It  back  on 
payment  of  the  four  loans.  He  foreclosed 
three  of  tliese  mortgages,  and  they  did  not 
produce  the  fuU  sum  of  debt.  Interest,  and 
costs.  The  knowledge  of  the  precise  sum  of 
the  deficiency  Ilea  peculiarly  wltUn  the  de- 
fendant's breast.  It  was  his  duty,  as  pledgee, 
to  have  stated  an  account  of  bis  receipts  and 
dlBbursei]|ieuta  In  the  disposal  of  the  pledge, 
and  tbe  application  of  the  collateral  to  the 
satisfaction  of  the  deficiency.  Had  he  stated 
Budb  an  account,  the  defraidant  would  have 
been  Informed  as  to  Qie  exact  balance,  and 
could  then  have  tendered  the  precise  sum  dne. 
But  the  defendant  though  not  disclosing  tbe 
facts  to  the  pledgor's  representative,  yet  ob- 
jects to  the  Insufficiency  of  the  tender,  because 
not  the  proper  amount  The  agreement 
whereby  the  defendant  received  tbe  mort- 
gages on  which  he  advanced  the  loans  to  Miss 
Ferguson  specified  no  time  for  the  r^yment 
by  Ulss  Ferguson  to  the  defendant  of  the 
money  loaned.  The  pledgor  or  her  lawful 
representative  might  repay  and  receive  back 
the  securities  pledged  at  any  time.  The  evi- 
dence satisfies  me  that  tiie  complainant,  as 
the  representative  of  Mies  Ferguson,  the 
pledgor.  Indicated  to  the  defendant  his  ability 
and  desire  to  redeem  the  pledge  by  paying 
to  the  defendant  the  entire  sum  due  to  him 
in  the  transaction,  so  that  the  surplus  of 
funds  from  the  collateral  mortgage  owned  by 
Ulsa  Ferguson's  estate  might  be  returned  to 
her  administrator,  and  applied  to  the  settle- 
ment Qt  her  debts.  The  defendant  perfectly 
nnderetood  this,  and  endeavored  to  prevoit 
the  toider,  and  to  delay  the  return  of  tlie 
surplus  to  Miss  Ferguson's  estate,  because,  aa 
be  stated,  "six  per  cent  mortgages,  well  se- 
cured, are  not  easy  to  get."  Taking  the  ad- 
missions of  the  answer  and  the  evidence  sub- 
mitted on  the  question,  I  am  satisfied  that 
there  was  a  sufficient  demand  upon  and  ten- 
der to  tbe  defendant  to  entitle  the  complain- 
ant, as  the  representative  of  Miss  Ferguson, 
to  have  her  bond  and  mortgage  upon  the  Her^ 
bert  property  returned  to  him,  and  thus  to 
release  that  part  of  the  collateral  Kerr  mort- 
gage moneys  which  the  defendant  had  collect- 
ed which  were  not  necessary  to  pay  tlie  de- 
ficiencies on  previous  sales. 

The  defendant  contends  that  Julia  Herbert, 
tbe  bolder  of  the  lands  whereon  the  uno^ected 
mortgage  Is  a  lien,  alone  has  the  right  to  pay 
It  off,  etc.  The  defendant's  agreement  redtea 
that  he  "advanced  tbe  money  loaned  to  Miss 
FeEgoaon  on  tbe  four  mortgages,"  and  indl- 


catea  a  pledge,  tavher  tbon  a  sale.  Mlaa  Fer- 
guson's administrator  had  the  right  to  re- 
deem that  pledge.  The  Heibert  mortgage  Is 
security  for  the  payment  of  Miss  Ferguson's 
bond,  which  has  come  to  be  doe.  She  con- 
veyed tbe  land  (subject  to  the  mortgage)  to 
Julia  Herbert  After  that  conveyance.  Miss 
FerguBon.  the  grantor,  stood  In  the  attitude  of 
a  surety  In  respect  to  the  payment  of  that 
mortgage  debt  EUapwortb  v.  Dressier,  13 
N.  J.  Eq.  02;  Youngs  v.  Trustees,  31  X.  J.  Eq. 
290;  Hoy  V.  Bramball,  10  K.  J.  Bq.  S6S.  Ii^ 
respective  of  the  ^ress  written  agreement 
of  the  defendant  Miss  Fei^nson,  In  her  life- 
time, and  her  administrator  ^ce  her  death, 
standing  In  their  rights  as  sureties  for  the 
payment  of  tiie  mortgage  debt  have  twen  en- 
titled to  a  reasdgnment  of  the  securitiea,  In  or- 
der to  compel  the  Herbert  mortgage  to  satis- 
fy tfae  bond.  Tbe  defendant  on  making  tbe 
four  separate  loans  on  the  four  bonds  and 
mortgages  (of  which  the  mortgage  on  the  Her- 
bert lot  was  one),  took  also  the  collateral  Eerr 
mortgage  upon  his  express  agreement  "the 
same  to  be  assigned  to  said  Susan  W.  Fergn- 
son  npon  the  payment  of  the  debt  Interest 
and  costs,  of  the  said  four  loans  of  $l,liOO 
each."  By  this  the  defendant  under  the  very 
words  of  the  contract  which  brought  him  the 
Eerr  mortage,  agreed  to  assign  It  back  upon 
payment  of  tbe  four  loans.  The  mortgages 
which  secured  three  of  those  loans  tbe  defend- 
ant had  collected.'  The  small  deficiency  on 
these  mortgage  sales  he  has  received  fnsn  a 
realization  of  the  Eerr  mortgage.  He  re- 
fuses to  accept  a  return  of  the  loan  secured  by 
the  Herbert  bond  and  mortgage,  and  proposes 
to  ke^  that  as  a  good  6  per  cent  lnvestm«it 
and  also  to  retain  the  large  balance  realized 
from  collecting  the  Eerr  mortgage.  The  right 
of  the  complainant,  as  Mies  Ferguson's  admin- 
istrator, to  pay  off  the  last  of  the  four  loane, 
and  to  have  the  securities  which  supported  It 
reassigned  to  him,  and  to  have  an  accounting 
for  the  moneys  collected  on  the  Eerr  mort- 
gage, appears  to  be  entirely  clear.  It  should, 
perhaps,  be  noticed,  that  the  proofs  show  that 
the  defendant  surrendered  the  Eerr  mortgage 
to  be  canceled.  He  thus  became  responsible 
for  tbe  mortgage  money.  There  was  no  proof 
whatever  that  tbe  defendant  had  assented  to 
any  delivery  of  these  moneys  to  John  H. 
Binge,  Jr.,  as  a  stakeholder.  If  there  was  any 
such  delivery.  It  must  have  beoi  the  vol- 
untary act  of  the  defendant  In  no  way  Und- 
Ing  upon  the  complainant 

As  to  the  defendant's  denial  of  the  complain- 
snfs  right  to  an  accounting,  It  may  be  said 
that  a  complainant  Is  entitied  under  the  gen- 
eral prayer  to  any  relief  put  In  Issue  by  tho 
facts  alleged,  and  not  inconsistent  with  the 
special  prayers  or  the  general  object  of  the 
biU.  Hlem  v.  Mill,  13  Yea.  119.  In  this 
case  the  special  prayers  are  that  the  defendant 
may  be  decreed  to  perform  his  agreement  to 
teABslgn  the  mortgage,  etc.,  and  to  pay  tbe 
collateral  mortgage  moneys,  with  Interest. 
He  has  not  accounted,  so  that  the  predse  sum 
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doe  fla  tbe  fourth  loan  on  the  Hertert  mwt- 
gage  maj  be  known,  nor  are  the  amoants  of 
the  defidendes  alleged  bj  blm  admitted  to  be 
correct  An  a  ceo  un  ting  as  to  tiiese  collateral 
matters  complementB  the  apedal  relief  prayed 
for,  and  la  entirely  consistent  vlth  the  gen- 
eral frame  of  the  complainant's  bill.  There 
should  be  an  order  of  reference  to  a  maater  to 
ascertain  and  report  the  amonnt  due  on  the 
fourth  loan  remaining  unpaid  to  the  defendant, 
and  to  take  and  state  an  account  of  the 
amount  paid  Hannah  Kerr  when  she  ob- 
tained the  aorrender  of  her  mortgage  by  the 
defendant,  charging  the  defendant  with  Inter- 
est thereon  from  the  date  of  that  payment, 
and  crediting  the  complainant  with  such 
amounts  of  d^dencles  on  the  Qrst  three  loans 
as  he  may  prore  before  tbe  master.  The 
testimony  taken  In  this  cause  may  be  used 
by  the  master,  subject  to  this  opinion,  and  all 
further  equity  should  be  reserved  until  the 
coming  In  of  the  master's  r^rt  with  said  ac- 
Gonut 


(»  N.  J.  n.  461) 

MASON  T.  80UERS  et  aL 

(Oonrt  of  Cbancery  of  New  Jersey.   Feb.  19, 

1900.) 

FRAUDULBNT  OONVETANCS— CONSIDBOIATION. 

1.  An  indorser  who  lends  his  name  to  give 
credit  to  a  note  does  not  thereby  Isecome  a 
oreditor  of  the  maker,  in  tbe  sense  required  by 
the  statute  of  frauds,  so  as  to  raise  a  pre- 
sumption that  the  maker's  Bubsegueut  volun- 
tary conveyance  of  his  property  la,  as  to  such 
indorser,  fraudulent. 

2.  That  tbe  maker  may  not  pay  the  note 
when  due,  that  tbe  first  Indorser  may  he  duly 
notified  and  may  not  pay,  and  that  tne  second 
indorser  may  be  notified  and  may  be  compelled 
to  pay,  are  all  chrcumstances  which  indicate 
a  po»ibillty  that  a  future  debt  may  arise  in 
favor  of  the  second  Indorser,  bat  UDtll  he  does 
pay  the  note  the  maker  is  not  actually  indebted 
to  him. 

3.  Tbe  maker  of  a  note  obtained  it  to  be  In- 
dorsed by  referring  to  his  ownerabip  of  lands 
as  evidence  of  his  ability  to  pay  it.  After- 
wards, and  before  the  maturity  of  tbe  note,  he 
conveyed  to  hia  only  child  all  the  lands  on 
which  he  obtained  the  credit,  and  substantially 
all  he  owned,  without  any  bargain  as  to  values, 
and  after  he  had  opiwrtunity  to  anticipate  the 
failure  of  bis  business,  wbicn  subsequently  oc- 
curred. For  this  conveyance  but  a  nominal 
caah  consideration  was  given;  the  rest  of  the 
consideration  being  the  satisfaction  of  a  debt 
alleged  to  be  owed  by  tbe  father  to  hfa  son  for 
services  rendered  during  the  time  the  son  was 
a  member  of  his  father^  family,  while  a  much 
larger  admitted  debt  owed  by  tbe  son  to  tbe 
father  was  left  wholly  unapplied  and  unsatis- 
fied. Held  sufQdrat  to  prove  that  tbe  deed  was 
made  and  accepted  with  Intent  to  defraud  the 
creditors  of  the  maker  of  the  note,  within  the 
meaning  of  the  atatnte  of  ftands. 

(Syllabna  by  the  Court.) 

BUI  by  James  H.  Mason  against  Alfred  Som- 
era  and  others.  Decree  for  comitoinant. 

The  complainant  flies  this  bill,  as  a  Judgment 
creditor,  to  set  aaide  a  deed  made  by  the  de- 
fendant Alfred  Somers  to  his  son,  Milton  Le 
Roy  Somers,  alleged  by  the  defendant  to  be 
without  consideration,  and  for  discovery 
tonchinf  the  real  estate  belonging  to  tbe  d*- 


fendant,  eta  Hie  property  Is  sltaated  In  At- 
lantic county.  The  deed  was  made  July  23. 
1886;  and  rec<»ded  in  the  Atlantic  county 
derk's  office  on  the  same  day.  The  complain- 
ant alleges  that  the  deed  was  for  a  pretended 
consideration,  made  to  secure  to  the  defend- 
ant the  property,  conveyed  to  his  own  use  and 
benefit,  and  to  protect  It  from  the  claim  of 
the  comidalnant,  and  to  prevent  him  from  col- 
lecting his  debt;  that  before  the  making  of 
the  deed  the  defendant  was  Indebted  to  the 
complainant  in  9826;  and  that  afterwards, 
July  19,  1897,  the  complainant  began  salt, 
which  resulted  In  Judgment  on  September  7, 
1897.  for  the  sum  -ot  $882.87  damages  and 
costs.  Tbe  execution  Is  Issued  to  the  sheriff 
of  the  county  of  Atlantic,  and  returned  nulla 
bona.  The  defendant  Alfred  Somers  admits 
his  seisin  and  conreyence  of  the  land  In  qnea- 
tlon;  denies  that  on  July  2S,  1896.  he  was 
Indebted  to  the  complainant,  but  admits  that 
on  July  19,  1897,  tbe  omiplalnant  b^;an  an 
action  against  him  on  which  he  recovered 
Judgment,  as  named  In  tbe  bill.  He  admits 
the  conveyance  by  deed  dated  July  23,  1896, 
to  the  defendant  Milton  Le  Roy  Somers,  bnt  be 
denies  that  at  that  time  any  sum  or  debt  was 
due  to  tbe  complainant,  and  denies  that  the 
conveyance  was  made  to  defraud  the  com- 
plainant, or  to  secure  the  property  conveyed 
to  tbe  use  of  the  defendant,  or  to  protect  It 
from  the  claim  of  the  complainant,  or  to  j/n- 
vent  him  from  collecting  bis  debt  He  all^^ 
that  the  property  was  c(mveyed  to  Milton  Le 
Boy  Somers  for  a  full,  bona  fide  considera- 
tion, and  that  since  tbe  conveyance  tbe  said 
Milton  Le  Boy  Somers  has  occupied,  possess- 
ed, and  enjoyed  the  premises  and  tbe  rents; 
denies  that  the  conveyance  was  in  any  way 
fraudulent  or  void,  or  made  to  hinder  and  de- 
lay and  defraud  tbe  creditors  of  the  defend- 
ant Tbe  defendant  MUton  Le  Roy  Som^ 
also  answers,  and  admits  the  conveyance,  but 
alleges  It  to  have  been  In  good  faith,  without 
any  fraudulent  Intent  or  purpose  to  protect  the 
property  of  the  defendant  Alfred  Somers  from 
bis  creditors,  or  to  binder  the  complainant  In 
collecting  bis  debt;  alleges  that  he  paid  full, 
bona  fide  consideration  for  tbe  conveyance, 
and  has,  since  he  received  It  always  possessed 
and  enjoyed  the  rents  and  prt^ts  of  the  prem- 
ises. The  proofs  show  that  In  the  latter  part 
of  June,  1890,  the  defendant  Alfred  Somers 
was  the  owner  of  three  lots  of  land  In  Atlan- 
tic county,  described  In  tbe  bill  of  complaint; 
being  the  property  which  the  complainant 
seeks  to  chaise  witti  the  payment  of  his  daim. 
Alfred  Somers  and  William  Somers  were  d^r- 
ouB  of  buying  out  a  "shoot  tbe  diutes"  busi- 
ness, and  to  accomplish  this  they  desired  to 
raise  (2,000.  They  applied  to  tbe  complain- 
ant to  aid  them  to  raise  tbe  money  by  lendlug 
them  his  name  as  Indorse:.  On  June  30, 1890, 
Alfred  Somers,  who  was  to  raise  $1,300,  made 
bis  note  for  that  sum  to  William  Somers,  who 
Indorsed  it  The  complainant  next  Indorsed 
It  and  William  Somers  again  indorsed  It  and 
the  note  was  then  obtained  to  De  discounted. 
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AJtnA  8K7I  that  WlDbun  got  tin  mooeedt  ot 
the  dlBConntlng  of  tills  note.  Anottier  note 
Cor  ft  Uke  amn  was  made  by  WlUIam  Somen 
to  flie  order  of  Alfred,  and  tadoreed  by  blm 
and  one  Jolmaon,  and  afterwaidi  by  Alfred. 
This  was  discounted,  and.  Alfred  recelred  the 
proceeds,  and  used  tbem  to  purchase  stock  bi 
the  *Woot  the  drates"  concnn,  of  whldi  he 
became  president  The  bnalness  did  not  turn 
oat  to  be  profltaUe,  thongh  Alfred  says  be  did 
not  discover  It  nntn  late  Is  the  season.  On 
Jnly  28,  189^  Alfred  Bomers  made  a  deed 
conTOjrlng  all  Ihe  loti  named  In  the  bin  (being 
aU  the  lands  he  had,  except  an  eqntty  of  ^ 
In  a  lot  at  Oceanrflle)  to  his  only  child,  Hil- 
ton Le  Roy  Somers,  a  yormg  man  who  had 
JOM  come  of  age.  The  stated  oonsldcTatlon  of 
this  deed  was  $2,000.  It  was  recorded  the 
same  day  It  was  made.  Young  Somen  states 
that  he  did  not  receive  the  deed  nntn  after  It 
was  recorded.  Be  did  not  know  why  ttie 
ctmslderatlon  was  named  as  |2.000.  As  be 
stated  It,  the  oonrideratlon  was  In  tnct  94fi  In 
cash  whldi  he  paid  to  his  fitther,  and  9900 
which  be  said  his  father  owed  him  for  labor 
done  In  great  part  b^ore  he  came  of  age,  and 
while  he  lived  hi  his  father's  family.  He  alao 
stated  that  at  tiie  time  the  deed  was  made 
tie  owed  his  father  $1,700  for  moneys  expend- 
ed by  his  father  for  his  special  college  educa- 
tion as  a  doctor,  upon  an  exiH«ss  agreement 
made  between  them;  that  he  had  a  book  In 
-whldk  the  memoranda  of  these  transsctlons 
were  entered.  But  no  such  book  was  pro- 
-dnced.  Milton  also  stated  that  he  knew  about 
the  middle  of  July,  1896  (the  deed  was  made 
July  23,  1898),  that  his  father  was  going  Into 
the  "shoot  the  chute"  business,  and  that  he  had 
not  enough  money  for  It  It  was,  be  says,  un- 
derstood between  htm  and  his  father  that  the 
deed  was  made  to  secure  the  debt  whlcAi  bis 
father  owed  him,  and  his  debt  to  his  fatiber 
was  to  stand. 

Clarence  L.  Cote,  for  complainant   R.  H. 
■  IngersoU  and  Samuel  BL  Perry,  for  defend- 
ants. 

OBEY.  T.  O.  (after  stating  the  ftets).  The 
OKnplalnant  contends  that  the  proote  In  thia 
case  show  that  the  defendant  Alfred  Somers 
made  a  fraudulent  conveyance  of  his  real  es- 
tate to  bis  son  tor  the  purpose  of  avoiding 
the  payment  of  his  debts,  and  Insists  that  the 
deed  for  that  reason  Is  void  under  the  stat- 
ute of  frauds.  The  counsel  for  the  defendant 
Alfred  Somers  ccmtends  tiiat  In  order  to  sus- 
tain the  complainant's  claim  he  must  have 
beso  In  the  position  at  a  creditor  of  Alfred 
at  the  time  the  latter  mate  the  couTeyance  to 
bis  son;  Uiat  In  the  transaction  u  to  Ihci 
note  Alfred  was  merely  an  accommodation 
maker  for  the  baeflt  of  William  Somers, 
who  got  all  the  money;  that  for  this,  reasmi 
liie  complainant  who  was  second  Indorser  on 
flie  note,  was  not  when  the  deed  was  made^ 
a  creditor  of  Alfred  Somers.  He  cites  Sevws 
T.  Dodson,  68  N.  J.  Eq.  634.  34  AtL  7.  as 
aothorlly  tar  tba  imposition  stated.  Thtt 


case  dedarea  simply  a  rule  of  ev1d«ice^— Oiat 
a  obnv^ance  will  not  be  presumed  to  be  Yold 
soldy  because  It  Is  voluntary,  except  In  fitvor 
of  debts  existing  when  It  was  made;  and, 
farther,  that  an  accommodation  Indorsee  ot  a 
note  does  not  become  a  debtor  to  the  hxMer, 
In  the  sense  inscribed  by  the  statute  of 
frauds,  so  as  to  raise  the  presumption  of 
fraud,  until  the  note  Is  dldumwed.  The  prin- 
ciple decided  Is  applicable  In  the  presoit  case, 
but  not  fOr  the  reason  alleged  by  the  defend- 
ant It  Is  not  because  Alfred  Somers  was  an 
accommodation  maker,  nor  because  WUUam 
Somers,  the  payee,  got  the  proceeds  of  tiie 
discounting  of  the  note,  Uiat  the  complainant 
was  not  a  creditor  ol  Alfred  Somers;  for  If 
tiie  cMnphilnant  had  hhns^f  discounted,  or 
purchased  and  paid  for,  Alfred's  note,  he 
would  have  been  his  creditor,  whether  Alfred 
got  the  avails  or  not  The  c(»nplalnant  In  the 
case  now  before  me  At  the  InccptiuL  of  the 
note  had  no  Interest  In  It  He  gare  nothing 
for  It  He  did  not  discount  It  or  purchase  It 
AU  he  did  was  to  lend  his  name  as  second  In- 
dorser to  aid  In  procuring  It  to  be  discounted. 
No  recovery  could  have  been  had  vooa  It 
tile  complainant  If  It  had  remained  In  his 
hands  when  he  Indorsed  It  and  had  come  to 
be  due  and  had  been  dishonored.  He  was 
not  because  of  this  .note,  at  that  time^  In 
any  sense,  a  creditor  of  Alfred  Somers.-  The 
note  had  do  efflcatr  whatever  until  the  bank 
gave  It  life  by  discounting  It  Then  the  par- 
ties for  the  first  time  became  answerable  ac- 
cording to  tiie  order  of  .their  liability,  but  It 
was  to  the  bank,  which  furnished  the  money, 
and  not  to  the  complainant  who  at  this  stage 
of  the  transaction  was  idmply  an  accommoda- 
tion Indorser  of  the  note  held  by  the  bank, 
with  only  a  possibility  that  he  might  ever 
become  a  creditor  of  Alfred  Somera.  This 
status  of  the  complainant  towards  Alfred's 
note  continued  trtm  June  30,  1896,  when  the 
note  was  made,  to  Septemb^  30,  1896^  when 
It  was  renewed,  and  during  all  the  aubaequent 
renewals  until  be  took  19  tiie  paper.  Mean- 
while the  alleged  frauduloit  conveyance  was 
made  on  July  1896,  by  Alfred  Somers  to 
his  son.  The  principle  propounded  In  Severs 
T.  Dodson,  ubi  supra,  precludes  the  complain- 
ant ftom  being  considered  In  the  dass  of 
creditors  as  against  whom  a  TOluntaiy  con- 
veyance by  their  debtor  will  be  presumed  to 
be  void.  It  declares  tiiat  sudi  a  presump- 
tion will  not  be  raised  with  respect  to  a  mere 
responsIbUity  because  It  may  on  tiie  happen- 
ing of  some  contingency  oome  to  he  an  Indebt* 
edness,  as  In  ease  ni  a  warranty  of  titie  or  a 
suretyship  on  a  bond.  In  this  case  the  com* 
Idalnant  when  the  note  was  made  and  up 
to  the  time  that  he  paid  It  bad  but  a  poad- 
VUitj  that  he  might  become  a  creditor  of 
Alfred  Smners,  in  respect  to  the  note,  by  pay- 
ing It  as  second  Indorser,  to  some  one  wbo 
was  the  lv>lder.  This,  when  don^  did  make 
the  complainant  an  actual  creditor  of  Alfred 
Bmnwa,  who  made  the  note,  and  at  WllUam 
Somers,  the  prior  Indorser.   But  this  sltua- 
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tlon  did  not  artae  until  the  note  bad  been  last 

renewed  on  December  30>  1S06,  and  was  paid 
by  the  complainant  about  March  80,  1887, 
—more  than  eight  months  after  the  deed  had 
been  made  by  Alfred  to  hfs  son. 

The  complainant  not  being  a  creditor  of 
Alfred  Somera  on  Jnly  23,  1S96,  the  time  of 
the  making  ot  the  challenged  conveyance,  It 
f<^ow8  that  It  will  not  be  presnmed  that  the 
conTeyance  In  gnestion,  eren  If  voluntary, 
was  frandnlent  as  to  the  complainant,  so  as 
to  be  Told  under  the  statute  of  frauds.  The 
result  Is  that  the  complainant  cannot  maintain 
a  right  to  relief  by  simply  showing  that  there 
was  a  conveyance  which  was  voluntary,  or 
tov  a  grossly  Inadequate  consideration,  and 
then  Invoke  the  presumption  that  It  was 
fraudulent  as  to  him,  as  a  creditor.  He  must 
^  beyond  this,  and  prove  that  when  the  de- 
fendant made  the  questioned  conveyance  It 
was  with  a  fraudulent  purpose  to  defeat  or 
hinder  his  creditcws.  tf  he  is  able  to  show 
such  a  condition  of  afCairs,  the  same  case 
(Severs  v.  Dodson,  68  N.  J.  Eq.  637,  34  Atl. 
8)  declares  that  "a  contingent  liability,  as 
that  of  an  accommodation  creditor,  wilt  lay 
a  ground  for  a  proceeding  under  the  statute 
to  set  aside  any  transfer  of  property  made  In 
fraud  of  the  holder  of  the  claim."  The  com- 
plainant asserts  that  this  purpose  is  shown 
by  the  evidence. 

It  appears  that  while  the  negotiations  tor 
the  loan  were  pending  the  defendants  Alfred 
Somers  and  William  Somers  wcire  an:dona 
that  the  proposed  note  of  Alfred  Somen 
should  be  BO  accredited  that  it  could  readily 
be  discounted.  They  wanted  the  complain- 
ant, for  a  consideration,  to  lend  his  name  as 
Indorser;  and,  to  induce  him  to  do  this,  the 
complainant  testifies  (and  William  Somers 
supports  him),  the  defendant  Alfred  Somers 
stated  to  the  complainant  his  ownership  of 
the  very  lands  which  he  afterwards  conveyed 
to  his  son,  as  an  Inducement  to  the  complain- 
ant to  give  him  credit  by  indorsing  bis  note. 
Alfred  Somere  made  a  quasi  denial  of  this 
testimony,  by  attempting  to  show  that  be  bad 
no  conversation  with  the  complainant  in  June, 
when  the  note  was  first  made;  that  It  was 
in  September  that  he  first  saw  the  complain- 
ant; and  that  he  then  had  none  of  the  real 
estate  referred  to  In  the  conversation.  The 
denial  of  the  defendant  was  not  given  In  such 
a  way  as  to  be  Impressive  of  Its  truth.  The 
conversation  narrated  would  naturally,  under 
the  circumstances,  have  taken  place  at  the 
Inception  of  the  credit.  It  Is  proven  by  both 
the  complainant  and  by  William  Somers  to 
have  then  taken  place.  The  testimony  of  ei- 
ther Is  as  disinterested  and  as  credible  as  is 
that  of  the  defendant  Alfred  Somers.  It  is 
established  by  the  weight  of  the  evidence. 
The  defendant  Alfred  Somera  thus  obtained 
from  the  complainant  the  loan  of  his  name 
upon  a  representation  that  his  ownership  of 
the  lands  now  in  question  entitled  him  to  that 
credit  He  thus  knew  that  tbe  complainant 
would  look,  and  bad  a  right  to  look,  to  those 


lands  in  cas^  bMaoae  of  the  loan  of  his  name, 

be  should  be  obliged  to  par  the  note.  The 
defendant  In  the  early  part  of  July,  189S,  be- 
came president  of  the  "shoot  the  cbates"  com- 
pany, and  entered  npcm  the  conduct  of  ttw 
business  of  the  company,  whose  stodc  was 
purchased  by  the  money  borrowed  on  this 
note,  and  on  another  uie  which  the  defend- 
ant Alfred  Somers  had  indorsed.  His  only 
child,  Milton  Le  Boy  Somers,  a  yoong  man 
of  22  years  of  age,  was  that  sammer  employ- 
ed as  a  ticket  taker  of  another  amusement  af- 
fair, immediate  In  front  ot  his  father's 
"shoot  the  chutes"  phu».  Tbe  son  testifies 
that  Ke  conld  not  remember  the  date  when  he 
first  learned  of  the  note  made  by  his  father 
to  William  Somers,  and  Indorsed  by  the  com- 
plainant, but  It  was  somewhere  during  the 
montb  of  July,  1886.  The  proceeds  of  this 
note  and  of  another  Indorsed  by  him  enabled 
the  father  to  secure  the  presidency  of  a  com- 
pany doing  a  business  of  the  most  public  kind, 
directly  alongside  and  of  tbe  same  general 
character  as  that  In  which  the  son  was  em- 
ployed. The  son  then  lived  Id  his  father's 
family,  and  It  is  extremely  unlikely  that  he 
was  unacquainted  with  this  marked  change 
in  his  father's  employment  or  that  at  his  age, 
and  with  his  financial  relations  to  his  father, 
be  did  not  know  of  the  note  which  the  CMn- 
plalnant  had  Indorsed,  at  the  time  It  was  doe. 
or  Immediately  that  the  moneys  raised  oo  It 
enabled  the  new  scheme  to  be  perf eA^.  Hie 
son  does  not  say  he  did  not  know,  and  all  the 
circumstances  indicate  that  be  did  know,, 
when  he  received  his  deed,  that  his  father 
had  made  the  note  in  quesdcm,  which  the 
.complainant  bad  Indorsed.  This  deed,  the 
son  says,  conveyed  all  the  lands  his  father 
owned.  The  father  says  he  yet  owns  an  equi- 
ty of  redemption,  possibly  worth  (25,  in  an- 
other lot  Practically  It  was  a  conveyance  of 
all  the  lands  tbe  father  had.  The  consldera' 
tion  named  in  the  deed  Is  92,000.  No  attnnpt 
was  made  to  claim  that  this  stated  sum  was 
In  any  way  true.  The  son  says  that  the  ac- 
tual consideration  paid  was  |45  cash,  and  the 
rest  was  the  payment  of  a  claim  whldi  he 
had  against  his  father  for  work  and  labor 
done  by  him  In  his  minority,  and  a  member  of 
his  father's  family,  to  the  amount  of  $900. 
Neither  writing  nor  book  entry  was  produced 
to  show  this  Indebtedness.  The  son  said  he 
had  such  a  book,  but  none  was  put  In  evi- 
dence. No  mention  of  such  a  considCTatlon 
appears  In  the  deed.  No  receipt  or  discharge 
of  any  such  debt  was  shown  to  have  been  giv- 
en by  tbe  son  to  the  father.  There  was  nei- 
ther any  statement  of  the  accounts  betweoi 
them,  nor  any  bargaining,  fixing  the  valoa- 
tion  of  the  land.  In  short  the  satisfaction  of 
the  $800  debt  of  the  father  to  the  son  remain- 
ed after  the  deed,  so  far  as  any  evidence  la 
the  cause  showed,  precisely  as  the  debt  Itself 
had  existed  before  the  deed,— a  matter  rest- 
ing solely  in  the  contemplation  <rf  the  mind, 
and  without  physical  evidence  of  any  sort. 
Hie  defendant  Alfred  Somen  swears  that  he 
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paid  snnu  assiegaUiv  $l,43S9M  for  tbe  loti 
conveyed  to  liii  xm.  and  that  tliey  wen  jmb- 
Jeet  to  a  mortgage  (or  $400.  Tbe  mortgagee 
teatlflea  tliat  the  father  continued  to  pay  ttie 
Inteteit  on  the  mortgage  since  tbe  conrey- 
ance,  1^  bis  check,  and  to  accept  recdpta  glT- 
en  to  him  for  the  Interest  in  his  name.  There 
was  a  sort  of  denial  that  it  was  the  fattier's 
money  which  made  these  payments.  It 
peued  that  the  defendants  had  these  Interest 
reodpts  In  their  possession.  If  they  had 
been  produced,  tbey  would  have  shown  how 
the  parties  dolt  They  were  not  produced. 
Tbe  taxes  wu«  receipted  for  In  the  son's 
name  after  flu  conreyaoce.  These  receipts 
were  produced.  The  most  extraordinary  inei- 
Aent  attending  this  remarkable  sale,  when 
bat  $45  of  real  consideration  is  claimed  to 
bare  been  paid,  Is  exhibited  In  the  testimony 
the  son,  and  not  denied  by  the  father.  The 
■on  testifies  that  at  the  time  the  deed  was 
made  be  owed  to  bis  fathw  money  which  he 
bad  borrowed  from  him  on  which  to  go  to 
college,  and  from  time  to  time  since,  amonnt- 
tng  tn  all  to  abont  $l,70a  When  asked, 
**How  do  yon  account  for  it  K  yon  owed  yonr 
father  about  f 1,700  at  the  time  this  deed  was 
made,  and  your  father  owed  you  9900,  and 
he  was  In  your  debt,  that  be  ought  to  glre 
you  a  deed  for  this  pn^rfyT*  He  answered, 
TFhat  was  understood  between  my  father  and 
I,  that  the  college  debt  was  to  stand  until  I 
coold  pay  ft**  It  thus  anwars  that  the  son 
owed  to  Oie  fiithar  neariy  donUe  tbe  amount 
wbicb  flw'fatiier  is  claimed  to  hSTe  owed  tbe 
•on,  and  which  m&de  the  conaldraatkm  of  tbe 
deed;  w  that  If  tbe  amounts  had  been  set 
ott  the  mat  would  yet  owe  the  finther  about 
9S00^  and  the  flstber  would  have  kept  tbe 
lands  conveyed  by  tbe  deed,  and  they  could 
bve  been  applied  In  paymrat  of  his  debts. 
Hie  busluMS  of  '%hoot  the  chutes^  continued 
to  ran  during  the  sommer  of  ISOe*  but  did 
not  pay,  and  was  a  fiailore.  The  defendant 
Alfred  Somus,  though  admitting  that  he  went 
Into  It  ^th  a  purpose  to  shirk  tbe  losses  and 
stand  to  take  tbe  profits,  says  he  did  not  dis- 
cover that  Jt  was  going  to  fan  untO  the  latter 
put  of  tbe  season,  but  Us  testimony  Is  not 
Tery  credible  on  tbe  point  The  business  waa 
begun  early  In  July,  when  the  summer  attend- 
ance at  Atlantic  Olty  la  quite  sufficient  to  In- 
dicate whether  the  popular  patronage  will  sup- 
pent  such  a  bndness.  nie  defendant  had  i^en- 
ty  of  opportunity  to  foresee  flie  Impending 
disaster,  and  his  conveyance  to  bis  son  of  all 
the  lands  which  be  had  that  vrere  of  any  val- 
ue, for  a  nominal  consideration,  vritiiout  any 
bargaining  as  to  values,  allowing  his  own 
large  claim  against  tbe  son  to  stand  uncollect- 
ed and  unapplied,  Indicates  that  tbe  father 
waa  forfending  the  wrath  to  come,  and  aeA- 
tng  to  retain  the  property  In  a  control  vrbleb 
would  favor  blm,  so  that  If  the  worst  came 
to  the  worst  It  could  not  be  applied  to  make 
good  the  assurances  which  he  gave  to  tbe 
cmnplabumt  when  he  toduced  him  to  Indoxse 
tbe  note.  Tbe  only  conilderatlon  for  the  deed 


wbicb  had  any  element  of  good  faith  In  It  waa 
the  94B.  But  this  sum  and  the  whole  of  file 
residue  of  the  alleged  constderatlon  were  for 
less  than  the  debt  which  the  son  admits  he 
owed  bis  father.  Tbe  natural  and  reasonable 
manner  of  dealing  with  tbe  two  acknowledged 
debts  would  have  been  to  have  offset  the  one 
against  the  other,  leaving  the  son  still  Indebt- 
ed to  tbe  father  In  about  $800.  Instead  of 
this,  tbe  father's  debt  to  tiie  son  was  kept 
separate,  so  that  Its  settlemoit  might  serve 
as  the  consideration  In  Ibe  deed,  leaving 
wholly  unpaid  the  very  mndi  larger  debt  of 
the  son  to  tbe  father.  No  reason  for  such  a 
transaction  Is  suggested,  and  none  a]n>ears, 
except  that  one  which  accords  with  the  other 
Incidents  of  proof,— a  purpose  to  prevent  the 
complainant  from  having  that  benefit  of  the 
defendant's  property  wbldi  Ibe  latter  held 
out  to  tbe  complainant  at  an  inducement  to 
Indorse  the  paper.  Tbe  cnn^atakant  baa 
shown  tite  wdght  of  Uie  evldoiee  that  the 
deed  to  the  defoadant  Milton  Le  Roy  Somas 
vras  made  and  accepted  In  fraud  of  tbe  cred- 
ttm  of  Alfred  Soma%  No  Injury  win  be 
done  to  the  son  by  declaring  tbe  deed  made  to 
htan  to  be  void.  He  adndto  that  he  owed  bis 
f  ath»  a  sum  largely  In  excess  of  the  amount 
which  his  father  owed  bim,  which  he  says 
was  the  real  consideration  of  the  deed.  Nei- 
ther debt  Is  evidenced  in  a  way  to  be  negotla^ 
ble,  Tbe  scm  may  at  any  time  set  off  tiie 
sum  his  fyitbet  owes  him  against  the  much 
larger  sum  be  owes  his  father,  and  thus  allow 
the  fathCT*8  lands  to  be  appfied  to  payment  of 
his  debt  I  will  advise  a  decree  In  accord- 
ance witb  tbe  views  above  eq^reased. 


(»  N.  J.  B.  427) 

BROWN  V.  NOR0R0S8. 
(Court  of  Cbancery  of  New  Jeraey.    Vtk  t, 

1900.) 

BPaOinc  PBII,FORHANa»-TBNDHa  OF  DBHD- 
RIOHTB  OF  PARTIBS-CONTRACr  OF  8AZ«B. 

1.  Where,  under  a  contract  for  the  sale  of 
land,  it  is  provided  that  upon  payment  of  the 

fiarcbase  money  a  deed  shall  be  dellvwed,  ud 
t  appears  that  tbe  vendor  has  pat  the  vendee 
into  poBseasion,  and  has  always  been  ready  to 
deliver  the  deed;  that  the  vendee  knew  this, 
bat  haa  refused  and  failed  to  pay  the  pur- 
chase money,— an  actual  tender  of  the  deed  by 
the  vendor  is  not  a  necessary  preliminary  to  the 
filing  of  a  bill  for  specific  performance. 

2.  Where  tbe  proposed  vendee  la  put  into  pee- 
session  under  the  contract,  he  Is  entitled  to  the 
profit  of  the  land,  and  the  proposed  vendor  Is 
entitled  to  Interest  on  the  unpaid  purchase 
money  onleH  some  superior  equity  appears. 

S.  Whether  a  clanae  providing  for  liquidated 
damages  makes  the  agreement  for  sale  an  al- 
ternative one  depends,  not  upon  the  mere  fact 
that  the  agreement  contains  such  a  clause,  but 
upon  the  intent  of  the  parties  ascertained,  from 
the  whole  instrument  with  relation  to  the  anb- 
ject-matter  of  the  contract. 

4.  If  it  awears  that  the  clause  providing 
liqnidated  damages  was  Inserted  to  secure  per- 
formance of  the  ccmtract  and  not  to  give  an 
election  to  refuse  to  perf(»m  and  to  pay  Ihe 
damagea,  equity  will  enforce  speclfie  pertonn- 
ance. 

(Byllabns  by  the  Oonrt) 
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Bin  by  EUfzabeth  W.  Brown  agalut  S. 
Budd  Norcrosa.  Decree  for  complainant 

Slnu  ft  Slanghter,  for  conqtlalnant  Bamoel 
A.  Atklocon,  for  defendant 

OBEY,  v.  a  Tbe  complainant  to  a  widow, 
and  flies  this  bill  to  compel  specific  perform- 
ance of  an  agreement  made  between  berself 
and  ber  husband  (wbo  was  then  living),  on 
tbe  one  part,  and  tbe  defendant,  on  tbe  ot^er 
part,  to  tbe  effect  that  tbey  should  convey  to 
tbe  defendant  a  piece  of  land  In  ML  Holly, 
tbe  proper^  of  the  complainant.  By  tbe 
agreement,  which  Is  in  writing,  the  party  of 
tbe  first  ];urt  agrees  to  sell,  and  tbe  party  of 
tbe  second  part  to  purchase,  tbe  lot  of  land, 
"for  tbe  price  of  $400,  of  wblcb  f25  Is  now 
paid,  and  receipt  hereby  acknowIedKed;  the 
balance,  $37S,  to  be  paid  not  later  than  six 
months  after  March  1,  1886,  upon  payment 
of  wblcb  balance,  proper  deed  of  conveyance 
shall  be  delivered  to  the  said  S.  Budd  Nor- 
croBS."  Tbe  bill  alleged,  and  tbe  answer  ad- 
mits, that  at  the  making  of  this  agreement 
the  defendant  paid  the  $25  on  accomit  of  tbe 
purchase;  that  shortly  after  the  making  of 
the  agreement  be  entered  Into  possession  of 
the  premises  nnder  It,  and  has  continued  In 
possession  of  tbe  premises  until  tbe  present 
time.  The  agreement  also  contains  the  fol- 
lowing clause:  "And  for  the  due  performance 
of,  all  and  singular,  tbe  covenants  and  agree- 
ments herein  contained,  tbe  said  parties  of  tbe 
first  and  second  parts  do  bind  themselves, 
•  •  •  each  to  the  other,  •  •  •  In  the 
sum  of  $100,  firmly,  by  these  presents;  the 
said  sum  to  be  considered  as  liquidated  dam- 
ages to  be  paid  by  tbe  defaulting  party." 

Tbe  defenses  made  to  the  claim  of  tbe  com- 
plainant for  tbe  specific  performance  of  tbe 
contract  are:  First,  that  no  tender  was  made 
of  a  deed  for  the  premises  before  tbe  filing 
of  the  bill  In  this  cause;  second,  that  tbe 
complainant  demanded  that  the  defendant 
"Should  pay  Interest  on  tbe  unpaid  purchase 
money;  and,  third,  that  the  clause  as  to 
liquidated  damages  limits  the  remedy  to  tbe 
complainant  to  a  suit  at  law  for  damages, 
and  precludes  him  from  any  relief  In  this 
court 

By  tbe  terms  of  tbe  contract  it  to  expressly 
agreed  by  tbe  defendant  that  the  balance  of 
tbe  purchase  money  should  be  paid  not  later 
than  six  months  after  March  1,  1806,  wblcb 
is  September  1,  1896,  and  that  upon  tbe  pay- 
ment of  that  balance  a  proper  deed  of  convey- 
ance should  be  delivered.  Tbe  effect  of  this 
term  Is  Qiat  the  obligation  to  deliver  the 
deed  will  arise  when  tbe  defendant  pays  the 
balance  of  tbe  purchase  money.  Tbe  [>roof  In 
tbe  case  sbowa  that  after  tbe  defendant  had 
entored  Into  possession  of  the  premises  there 
was  a  considerable  delay,  during  which  the 
complainant  sought  to  induce  the  defendant 
to  perform.  No  day  was  selected  for  tbe  ful- 
fillment of  tbe  contract  after  the  day  of  pay- 
ment named  In  tbe  contract  bad  passed. 


tbougb  neither  party  either  disavowed  tbe 
oldlgatlon,  or  denied  a  willingness  to  perfwm 
it  The  defendant  was  Invited  to  pay  the 
balance  of  the  purchase  money,  and  it  was 
Insisted  that  having  agreed  to  pay  It  on  the 
day  named  In  the  contract,  and  having  failed, 
be  should  also  pay  Interest  from  the  time  that 
It  came  to  be  due.  The  defendant  refused  to 
pay  tbe  interest,  and  tbe  dispute  between 
tbe  parties  oa  this  point  Is  such  that  it  is  quite 
evident  that  tbe  essential  matter  in  difference 
between  tbe  parties  Is  the  defendant's  con- 
tention that  he  Is  not  liable  to  the  payment  of 
Interest  on  tbe  balance  of  tbe  purchase  money 
during  tbe  period  In  which  he  has  bad  pos- 
session of  tbe  premises,  and  has,  of  his  own 
choice,  delayed  payment  of  that  balance. 
Under  these  circumstances,  if  tbe  complain- 
ant was  entitled  to  the  Interest,  there  was  no 
obligation  upon  her.  as  a  preliminary  to  this 
suit  to  make  a  formal  tender  of  tbe  deed. 
That  was  only  deliverable  npon  the  payment 
of  the  purchase  money.  The  testimony 
shows  that  the  complainant  was  at  all  times 
ready  to  deliver  the  deed,  and  that  tbe  de- 
fendant knew  this.  The  delay  was  occa- 
sioned by  tbe  defendant's  refusal  to  pay  In- 
terest on  tbe  due  purchase  money.  Neither 
party  claimed  a  rescission  because  of  the  de- 
lay In  performance;  each  being  willing  to  per^ 
form,  if  only  bis  construction  of  the  terms  of 
tbe  contract  were  accepted  by  the  other.  In 
such  cases  mere  delay  in  forcing  performance 
Is  of  little  significance.  McTague  t.  Associa- 
tion, 07  N.  J.  Law,  428^  31  Atl.  727. 

Tbe  second  point  made  to  that  tbe  com- 
plainant is  not  entitled  to  biterest  on  tbe  bal- 
ance of  tbe  purchase  money.  Upon  tbe  mak- 
ing of  such  an  agreement  between  parties  as 
is  above  set  forth,  tbe  proposed  vendee  be- 
comes, in  the  consideration  of  a  court  of 
equity,  the  owner  of  the  land,  and  tbe  pro- 
posed vendor  becomes,  subject  to  the  terms 
of  tbe  agreement  tbe  owner  of  tbe  purchase 
money.  Haugbwout  t.  Murphy,  22  N.  J.  Eq. 
&46.  The  vendee,  if  holding  possession  ot 
tbe  land.  Is  entitled  to  tbe  rents  and  profits 
thereof;  and  the  vendor,  under  such  circum 
stances,  is  entitled  to  receive  interest  npon 
the  unpaid  portion  of  tbe  purchase  money. 
Eing  T.  Buckman,  24  N.  J.  Bq.  301.  That 
is  the  exact  situation  In  this  case.  The  ven- 
dee admits  by  bto  aiuwer  that  he  has  been 
In  possession  of  tbe  land.  The  contract  shows 
that  tbe  balance  of  tbe  purchase  money  came 
to  be  due  on  September  1,  1806.  Tbe  com- 
plainant was  ready  to  convey  when  tbe  de- 
fendant should  pay  that  balance.  The  de- 
fendant knew  this,  and,  though  he  retained 
tbe  possession  of  tbe  land,  did  not  pay  tbe 
remaining  portion  of  the  purchase  money. 
Under  such  conditions.  Interest  should  be 
charged  against  tbe  defendant  from  the  time 
named  In  tbe  agreement  as  the  day  of  pay- 
ment. 

There  remains  but  one  more  question.  Tbt 
defendant  Insists  that  tbe  above-quoted  tenn 
—that  fw  the  doe  performance  of  tbe  con- 
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tract  die  parties  bound  tbenudvea  tat  flOO^ 
Uqnldated  damages,  etc.— obliges  tlie  eom- 
plataiant  to  stw  at  law  tor  the  9100;  as  a  (nil 
satisfaction  of  the  breach  the  contract,  and 
deprlvea  her  of  all  equity  to  hare  the  con- 
tract specifically  enforced.  The  concluding 
dause  In  Chancellor  Halsted's  (pinion  In  St 
Mary's  Chnrcfa  Stocktcm,  8  M.  J.  Bq.  682. 
Is  dted  to  snataln  this  pioposltlwi.  In  the 
case  dted  the  qu^on  was  b^re  tbe  covrt 
In  sndi  a  way  that  no  attendant  equities  were 
presented  for  considmition.  Tbe  matter  con- 
sidered was  merely  the  effect  of  the  Btlpula- 
tlon  as  expressed  In  the  contract  The  de- 
fendant had  not  ta£en  and  retained  possession 
of  the  premises  under  the  agreement  and 
none  cf  the  difficulties  attendant  upon  the 
restoration  of  the  parties  to  their  former  po- 
sitions had  arisen.  It  may,  bower^,  be 
doubted  whether  the  intimation  of  the  learn- 
ed chancellor,  if  it  ever  did  expound  the  true 
prlndple  upon  which  specific  performance  Is 
enforced  in  equity  In  such  cases,  is  now  ex- 
pressive of  tbe  accepted  view  in  this  state. 
Vice  ChanceUor  Pitney,  when  sitting  as  mas- 
ter. In  Crane  r.  Peer,  43  N.  J.  Bq.  S63,  4 
Ati.  72,  collates  the  English  and  American 
cases,  and  concludes  that  the  mere  presence 
of  a  provision  for  liquidated  damages  does  not 
of  itself  necessarily  render  the  contract  an 
optional  one.  giving  the  right  to  the  parties 
either  to  perform  or  to  break  the  contract 
and  pay  the  liquidated  damages.  The  learned 
master  declared  that  whether  the  contract 
was  an  alternative  one  or  not  must  be  as- 
certained from  Its  language  and  the  subject- 
matter.  The  spirit  of  tbe  cases  collated,  and 
the  learned  master's  opinion,  concur  in  the 
declaration  that  K  the  parties  inserted  the 
damages  clause  In  order  to  secure  the  per- 
formance of  tbe  contract,  either  may  compel 
tbe  other  specifically  to  perform,  according  to 
ttieir  agreement  but  If  they  intended  that  tbe 
contract  should  oblige  them  to  do  one  of  two 
tblnga.— either  to  perform,  or  to  pay  tbe  mon- 
ey,—then  either  party  may  pay,  and  be 'free 
from  the  obligation  to  perform.  In  O'Connor 
T.  Tyrrell,  53  N.  J.  Kq.  18,  80  AU.  1061,  there 
was  an  agreement  to  convey,  with  a  stlpula^ 
tlon  for  liquidated  damages  In  case  of  failure. 
The  vendors  failed  to  convey,  giving  no  rea- 
son therefor.  The  vendee  filed  his  bill  to 
compel  specific  performance.  The  vendors 
moved  to  dismiss  tbe  bill  contending  that 
equity  would  leave  the  complainant  to  a  suit 
at  law  to  recover  tbe  liquidated  damages. 
Chancellor  McGiU  declared  that  under  sucb  a 
contract  it  was  not  optional  with  the  default- 
ing party  to  perform  or  to  pay  the  named 
stun;  that  damages  did  not  become  a  factor 
in  tbe  consideration  of  remedies  until  there 
had  been  an  honest  effort  to  perform  and  a 
failure,— and  held  that  the  complainant  was 
clearly  entitled  to  a  decree  for  specific  per- 
form  an  ce.  He  further  declared  that  the  case 
had  not  been  brought  within  tbe  Intimation 
of  Chancellor  Halsted,  above  cited.  These 
cases,  which  folly  discuss  the  principle  In- 


volved,  indicate  that  spedflc  performance 
shoold  be  denied,  not  because  of  the  mere 
presence  of  a  clause  for  liquidated  damages, 
as  does  Chancellor  Halsted,  but  only  In  those 
cases  where  the  frame  of  the  contract,  and 
Its  relation  to  tbe  subject-matter,  show  that 
the  parties  Intended  the  agreement  to  be  In 
the  alternative  giving  to  each  the  right  to 
choose  either  to  perform,  or  to  pay  the  dam- 
ages and  refuse  to  perform.  This  appears  to 
be  the  better  ^position  of  the  equity  rule. 
In  Dooley  v.  Watson,  1  Gray,  414,  Chief  Jus- 
tice Shaw  held  that  where  there  was  an 
agreement  to  convey,  and  a  separate  contract 
that  a  certain  sum  should  be  paid  If  the 
party  failed,  the  promise  to  pay  the  money 
was  merely  a  security  for  the  performance  of 
the  contract  to  convey,  and  he  decreed  spe- 
dflc i>erformance.  See,  also,  Hool£er  v.  Pyn- 
chon,  8  Gray,  6S2,  and  Hull  v.  Sturdlvant, 
46  Me.  34,  to  the  same  effect  In  the  case 
now  under  consideration  the  words  of  the 
contract  declare  that  for  the  due  perform- 
ance of  tbe  agreement  the  parties  bind  them- 
selves In  the  sum  of  $100,  to  be  considered 
as  liquidated  damages  to  be  paid  by  the  de- 
faulting party.  Here  is  an  express  declara- 
tion that  the  purpose  in  requiring  the  payt 
ment  of  the  money  Is  to  secure  the  perform- 
ance of  the  contract  The  object  sought  is  a 
single  and  entire  thing,— the  performance  ot 
the  agreement  There  is  no  provision  for  an 
alternative  whereby  tbe  parties  are  given  an 
option  to  j>erform  or  to  refuse  aind  pay. 
Nothing  of  that  sort  appears  to  have  been 
within  tbe  contemplation  of  the  parties  when 
they  made  the  contract  Nothing  in  their  ac- 
tion towards  each  other  since  Indicates  that 
thc^  ever  so  undn-stood  their  agreement 
Tbe  defendant  has  always  been  ready  to  per- 
form if  he  were  Kxcused  from  the  payment 
of  Interest.  He  never  either  refused  to  per- 
form, or  offered  to  pay  the  $100.  If  the 
contract  should  be  held  to' tender  a  choice  to 
accept  performance,  or  to  refuse  and  pay  the 
liquidated  sum,  the  defendant  long  ago  has 
exercised  bis  election,  and  has  chosen  to  ac- 
cept performance.  He  has  paid  a  part  <Mt 
the  purchase  money,  accepted  delivery  of  pos- 
session, which  he  yet  retains,  and  has  de- 
clared bis  willingness  fully  to  perform  if  bis 
construction  of  the  amount  yet  due  be  made 
the  basis  of  settlement  Under  these  drcum- 
stances,  having  already  elected,  and  still  re- 
taining the  benefits  of  his  choice,  he  cannot, 
without  even  offering  to  restore  those  bene- 
fits, now  choose  again,  and  take  the  other 
alternative.  To  deny  the  complainant  a  de- 
cree for  performance,  and  compel  ber  to  seek 
her  remedy  at  law,  will  oblige  ber  to  bring 
one  suit  against  the  defendafit  to  recover  the 
liquidated  damages,  and  another  In  ejectment 
to  recover  possession  of  the  land.  It  cannot 
be  said  that  the  procedure  at  law  Is  adequate 
to  the  relief  which  this  court  cab  afford  by 
compelling  specific  perfOTmance  of  the  con- 
tract; for,  even  if  the  stipulated  damages  are 
held  to  be  an  agreed  satisfaction  for  a  mers 
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breach  of  the  contract,  they  do  not  compem- 
aato  the  complainant  tor  the  conaeqnent  Ion 

\3f  naaoa  of  the  detendanf  a  conthiaed  use 
and  retention  of  the  land.  The  oomplahuut 
!i  entitled  to  a  decree. 


(W  N.  J.  U  254) 

NORFOLK  &  N.  B.  HOSIERY  Oa  T.  AR- 
NOLD. 

(Co art  of  Brrors  and  Appeals  of  New  Jersey. 

March  6,  1900.) 

aAL>-CONSTRUCnON  OF  CONTRACT— TJSB  OP 
FATENTBD  HACHINOS. 

Tb«  agreement  sued  on  contained  two  pro- 
Tidona:  First.  That  patented  machinea  were 
to  be  manafactnred  and  delivered  hj  the  de- 
fmdant,  the  patentee  to  the  plaintiff;  the 
plaintiff  to  advance  to  defendant  the  cost  of 
mahins  them;  the  i^Intlff  to  have  exclusive 
nse  of  them  for  16  years  (the  life  of  the  pat- 
ent), on  payment  to  defendant  of  royalties  guar- 
antied to  average  91»000  per  month  per  annum 
tor  the  whole  period;  "the  machinea  to  be  re- 
turned by  plaintiff  to  defendant  at -the  termina- 
tion of  the  contract  on  her  repayment  of  their 
original  cost."  Second.  If  defendant  became 
unaUe  to  make  or  furnish  the  machines  de- 
aired,  thm  plaintiff  was  to  be  at  liberty  to  make 
and  use  them,  and  at  the  termination  of  the 
contract  they  were  to  be  delivered  to  defend- 
ant. If  uhe  elected  to  purchaae  them,  Beld,  that 
the  terms  of  the  first  provision  the  obligation 
was  mutual.  The  plaintiff  was  bound  to  re- 
turn, and  the  defendant  to  accept  and  pay  tot, 
the  machines  manufactured  and  famished  by 
defendant.  Hie  maxim,  "Bxpiesslo  nniua  cet 
exeluaio  alterins,"  appliea. 

Bosert  and  Nixon,  JJ,,  diuentiiis. 

iByllabus  by  the  Court.) 

Error  to  supreme  court 

Action  by  the  Norfolk  &  New  Bninswtck 
Hosiery  Company  against  Anna'M.  Arnold. 
Demuner  on  declaration  was  sustained  (44 
AtL  102),  and  plaintiff  tuings  error.  Berera- 
ed. 

Wlllard  P.  Voorhees,  for  plaintiff  In  error. 
S&wood  C  Harris,  for  defendant  In  error. 

VAN  SYCKEL,  J.  This  Is  a  demurrer  to  a 
declaration.  The  action  is  founded  upon  a 
written  agreement  between  these  parties,  ex- 
ecuted In  April,  1882,  a  copy  of  which  Is  an- 
nexed to  and  made  part  of  the  declaration,  by 
whlcb  Mrs.  Arnold  granted  to  the  plaintiff  tbe 
exduslve  use  for  16  years  of  certain  patents 
therein  specified,  for  which  the  plaintiff  stipu- 
lated that  It  would  pay  her  certain  royalties. 
The  plaintiff  guarantied  that  said  royalties 
should  amount  to  tbe  average  sum  of  $1,000 
per  month  from  and  after  the  1st  day  of  Jan- 
uary, 1883;  the  royalties  prior  to  that  date  to 
be  9500  per  month.  The  fourth  article  of  said 
agreement  is  as  follows:  "Art  4.  The  party 
of  tbe  first  part  hereby  covenants  and  agrees 
to  furnish  the  party  of  the  second  part,  at  a 
reasonable  price,  the  same  to  be  paid  for  by 
said  party  of  the  second  part,  as  many  Anchor 
sewing  machines  and  appurtenances  as  the 
party  of  tbe  second  part  shall  desire,  the  same 
to  be  used  only  by  tbe  party  of  the  second 
part  or  Ita  licensees,  and  the  same  to  be  re* 
tiimed  fm  tba  termlnatkm  of  this  contract  to 


the  part7  ^  flu  flnt  part  <tt  her  nvayniMit  to 
the  party  of  tbe  aecood  part  tbe  wiflnal  cost 
of  said  Ancbw  sewing  machinea  and  appur- 
tenances 80  returned.  In  case  of  the  death  or 
InabUlty  <A  tbe  party  ot  the  flrat  part  to  mann- 
facture  or  furnish  soch  machines  and  appnr- 
tenancea,  it  la  hereto  ai^eed  Oat  flu  party 
of  the  second  part  may  manoflieture,  or  cause 
to  be  manufactored,  said  madilnes  and  appur- 
tenances, to  be  used  only  by  the  said  party  oC 
the  aecood  part  or  its  llcensew,  and  dnrinff 
the  contlnnanee  of  this  agieement;  and  the 
same  to  be  tnmed  orer  to  the  party  of  ttie 
first  part  or  ber  r^resoitatlTes  or  aa^gns,  on 
the  termination  of  this  agreement,  at  coat 
price,  on  ber  or  their  election  to  so  purchase 
them."  Upon  the  oonstmctton  of  this  ptovU 
si  DO  in  flie  contract  this  controversy  has  aris- 
en. The  declaration  sets  forth  that  Urs.  Ar- 
nold furnished  the  plaintiff  106  macfalnoa  at 
a  cost  of  9lQ,fiO(K  which  the  philntlfl  advanoea 
to  her,  and  that  at  tbe  tenntnatloa  of  the  am- 
tract  the  plalntdfl  offered  to  return  to  her  an 
of  said  machines,  and  thereupon  demanded 
payment  by  her  of  the  said  sum  of  $16*000, 
the  original  cost  of  said  machines.  The  al- 
leged breach  of  the  contract  Is  ber  rtfasat  to 
pay  the  said  stun  of  $16,800,  for  which  thla 
suit  Is  InsUtnted,  bar  Inslstment  behig  that 
it  was  left  to  her  optl<m  whether  she  was  to 
accept  the  return  of  the  said  machines  at  tb» 
expiration  of  the  agreement  The  situatlcm  of 
these  parties  with  reference  to  this  agreonent 
was  this:  TtM  plaintiffs  in  this  contract 
agreed  to  pay  to  Mrs,  Arnold,  as  a  n^alty  for 
the  use  of  her  patented  machines,  the  sum  ot 
50  cents  per  dozen  on  all  shirts  and  drawers 
upon  which  tbe  machines  should  be  used, 
with  the  guaranty  that  sudi  royalties  would 
average  $1,000  per  month  during  esA  12 
months  of  the  term  for  which  the  agiennent 
ran.  These  royalties,  under  the  agreement, 
could  not  be  less  than  $102,000  for  the  10 
years,  and  they  would  be  corresiMindlngly  in- 
creased Increasing  the  number  of  machinea 
to  be-  used.  It  was  to  her  advanatge  to  for- 
nish  as  many  machines  as  the  plalntifT  de- 
sired to  operate.  She  protected  herself  against 
an  undue  demand  upon  her,  which  she  misht 
not  be  able  to  supply,  by  tbe  provision  In  the 
second  member  of  article  4.  AssnmUig  that 
both  parties  had  confidence  in  the  value  of  the 
pat^t  as  tbey  must  have  had  when  they 
bargained,  it  was  a  good  butslnesslitce  act  on 
the  part  of  Mrs.  Arnold  to  say  to  the  plalntUF. 
"If  yon  will  furnish  me  the  money,  wlthoot 
Interest,  for  slxterai  years,  to  construct  these 
machinea,  I  will  manufacture  them,  and  per- 
mit you  to  use  them  during  that  time  for  the 
guarantied  royalties;  and  at  the  expiration 
of  that  time  I  will  take  them  back,  and  pay 
yon  the  principal  sum  of  the  money  so  ad- 
vanced to  me,  but  the  machines  you  may  man- 
ufacture for  yourself  I  shall  hare  the  electloii 
to  take  or  not  at  the  cost  price."  It  was  a 
reasonable  and  prudent  dlstlnctlott,  as  she  had 
no  control  over  the  cost  of  madilnes  not  Cmv 
nished      her.  Bnch  an  azrancemen^  in  my 
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judgment,  was  not  (nJr  beneficial  to  Mn.  Ap- 
wOOt  but  It  Is  file  true  InterpretatloD  of  flw 
acreemoit  contabied*  In  artlde  4.  Hie  Ian* 
gnase  nsed  la  "tfaat  at  tbe  teimluatloB  of  the 
oontract  tbe  machines  were  to  be  returned  to 
ber  on  her  repayment  of  their  original  coit  to 
flie  tfalnUff."  This  Imposed  a  mntnal  obUgSr 
tkm  on  tbe  one  party  to  return,  and  on  the  oth- 
er to  accept  and  pa7  for,  them.  Tbe  retnm 
eonld  not  be  enforced  nntu  payment  was  made 
or  offered,  bat  the  oMlgatlon  to  retnm  and  tbe 
doty  to^iay  areiwesetttln  tbe  terms  of  thlaim* 
dertaUng.  Tbe  patmt  expired  with  the  ter^ 
mlnatltm  of  ttie  contract,'  and  then  any  one 
could  manufacture  and  use  such  machines 
without  the  oonsoit  of  the  patentee.  It  can- 
not,  therefore,  be  reasonably  conceived  that 
Mn.  Arnold  desired  to  reaore  In  this  con- 
tract the  option  to  take  back  macblnai,  after 
tbey  bad  been  uied  16  years,  by  paying  the 
fun  omoimt  tliat  it  coat  to  produce  than. 
That  dause  was  inaorted  manifestly  for  the 
benefit  of  the  philntm^  but,  being  unwilling 
to  accede  to  the  ume  terma  In  respect  to  ma- 
dilnes  not  made  by  her.  ^e  referred  the  right 
of  election  as  to  them.  Tbe  partiee  bad  in 
mind  tbe  difference  betweoi  an  option  to  pur- 
chase and  an  abaolnte  agreunent  of  aide  and 
purchase,  and  in  the  latter  member  of  article 
4  tbay  used  sE^rojirlate  language  to  create  an 
option.  In  the  prior  member  entirely  different 
language  was  used.  In  regard  to  which  tbe  ut- 
most that  can  be  said  In  behalf  of  Ura,  Ar^ 
wdd  Is  tliat,  standing  by  Itself,  It  la  debatable 
whether  It  carries  an  absdlnte  ragagemoit  on 
her  part  But  the  maxim  for  taiterpretatton 
so  nnlTeraolly  applied,  "Bxpreielo  onlns  est 
c^UBlo  alterius,**  mnat  cmitrol  the  constmc- 
tlon  of  this  contcact;  and  lead  to  the  conda- 
oion  that  the  underatanding  and  agreement  of 
the  parties  was  that  an  obligation  rested  up- 
on Mrs.  Arnold  to  accept  and  pay  for  the  ma- 
ebines.  The  express  reaerratlon  of  an  elee- 
tlcm  In  the  latter  clause  eselndea  the  Inference 
of  such  reaerratlon  In  Oie  former.  If  an  oj^ 
Hon  was  ta  obtain  in  both  Instances,  the  par- 
ties .knew  how  to  express  U,  and  would  hare 
used  famgnage  appmvriste  to  secure  it  Tbe 
retnm  could  not  be  demanded  until  payment 
was  made  or  tendered;  Imt  tbe  obllgatlim  to 
return,  and  the  duty  to  pay,  are  present  In  the 
terms  of  the  undertaking.  The.  Judgment  be- 
low should  be  rerersed,  and  the  demurrer  orer- 
roled. 

BOGBRT  and  mxOJH,  JJ^  dlasrating. 


m  N.  J.  a.  4K)   

OOUSTBB  T.  ORSSCBNT  8KWTN(5-MACH. 
GO.etal. 

<Gonrt  of  Brron  and  Apprals  of  New  Jsreey. 

March  6.  1900.) 

AOREBHBNT  WITH  PATEJNTBB— ENFORCBHKNT 
AOAINffT  AJSSIQNBB— DISCOVERY. 

L  By  a  sealed  agreement  in  writing,  ttie 
holder  of  letters  patent  of  the  United  States 
made  a  covenant  for  himself  and  his  assigns 
46A.-89 


not  to  permit  tbe  use  of  the  invention  without 
afflxiug  to  the  maDufactored  article  a  certain 
style  of  label,  of  wtiieh  the  covenantee  should 
hare  the  exclnaive  sale,  wlUch  agreement  was 
duly  recorded  in  the  patent  office.  The  patent 
was  afterwards  assigned  by  writing  referring 
to  and  excepting  tbe  riRlits  of  the  covenantee, 
which  assignment  was  duly  recorded.  The  as- 
signee gave  general  Ucenses  to  use  the  patent. 
Held,  that  a  court  of  equity  lias  no  jurUdictioit 
to  compel  the  assignee  to  answer  for  any  lost 
of  profits  sustained  bj  reasoo  of  failure  of  li- 
censees to  purchase  and  affix  the  labels:  (a) 
Because,  if  the  assignee  was  bound  bj  the  cov- 
enant, BO  were  the  licensees,  who  were  equally 
chargeable  with  notice,  and  there  was  no  ineq- 
uity In  not  expressly  obligating  them  to  per- 
form it;  (b)  i>ecau8e  the  covenant  T^as  coflat- 
eral  only,  and  did  not  incumber  the  patent; 
(c)  because,  even  on  direct  covenant  relating 
to  the  use  of  personal  property,  a  court  of  eq- 
uity can  only  give  restricuve  relief.* 

2.  A  bin  for  discovery  and  relief,  in  wUdi 
no  case  for  relief  is  made,  cannot  be  sostalned 
for  discovery  alone. 

Depae,  Gummere,  Bogert,  and  BoulrtdaMMi, 
3J^  dissenting. 

<Syllabue  by  the  Court.) 

Appeal  from  court  of  diancery. 

Bill  by  Albert  O.  Oourter  against  the  On- 
scent  Sewing-  Machine  Company  and  others. 
Demurrw  to  bill  overruled  (48  AtL  S70),  and 
defendants  appeal.  Beversed. 

Charles  L.  Ckirblo.  for  appellants.  James  K 

Howell,  for  respondent 

CX)LLIN9,  J.  This  appeal  is  from  an  order 
overruling  a  demurrer  filed  by  the  Crescent 
Sewing-Macbiue  Company  to  a  bill  exhibited 
October  24,  1808,  in  the  court  of  chancery 
against  said  company  and  Welcome  P.  Qam- 
mona,  Jr.,  by  Albert  C.  Courter.  The  demur- 
rer Is  general,  for  want  of  equity  In  tbe  bilL 
Tbe  bill  contains,  in  substance,  only  tbe  fol> 
lowlQg  averments  of  fact  tluit  must  be  taken 
as  admitted  by  the  demurrer:  Welcome  P. 
Gammons,  Jr.,  beld  letters  patent  of  the  Unit- 
ed States  for  a  method  of  sewing  sweat  bands 
Into  hats.  It  was  necessary  In  some  way  to 
Indicate  on  each  hat  tbe  date  of  the  patent. 
Albert  C.  Courier  was  a  manufacturer  of  bat- 
ter's supplies,  Including  adhesive  paper  labels, 
called  "size  marks,"  designed  to  be  applied  to 
sweat  bands  In  order  to  Indicate  the  size  ci 
hat  On  December  8,  1892,  Courier  and  Gam- 
mons agreed  In  writing,  and  under  seal,  that 
Courter  should  make  a  size  mark  combining 
the  size  of  hat  and  date  of  the  Gammons  pat- 
ent, and  should  have  the  exclusive  sale  of  such 
alse  marks,  at  five  cents  per  1,000,  to  users  of 
machines  covered  by  the  patent  during  Its  full 
period,  and  that  Gammons,  "his  heirs,  assigns, 
or  lessees,"  alionld  not  permit  any  one  to  use 
such  machine  without  applying  such  size 
marks  to  all  hats  manufactured,  and  should 
protect  Courier  in  tbe  sale  of  tbe  size  marks 
to  the  users  of  the  patented  metbod,  and  al- 
low and  authorize  the  use  of  the  patent  date, 
and  protect  against  infringement  of  patents. 
On  January  25,  1893,  tills  agreement  was  duly 
recorded  In  the  patent  office.  In  Mardi,  1883, 
Ganmuna  organised  the  Ortacent  Sawing 
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Madiine  Company,  u  a  New  Jeraey  corpora- 
tion, ftn£  became,  and  still  Is,  one  of  Its  dl- 
rectors  and  Its  [vesldent  On  Mardi  18,  1893, 
Oammons  assigned  to  that  company  his  let- 
ters patent,  and  all  bis  rights  In  the  Invention 
covered  thereby,  and  to  any  Improvements 
thereon,  and  warranted  the  tlUe  to  the  patent 
Invention,  and  Improvements  against  all  per- 
sons, "exceptlz^  however,  the  rights  of  one 
Albert  Oi  Oonrter,  porsoant  to  an  agreement 
between  himself  and  myself  dated  December 
8,  1892,  and  heretofore  r^rded  In  the  ofBce 
of  the  commissioner  of  patents.  In  Washing- 
ton." The  company  had  actual  notice  of  the 
agreement  with  Conrtw.  Since  March,  1803, 
the  company  has  been  engaged  In  the  bnslness 
of  licensing  mannfactnrers  of  hats  to  use  the 
Invention  of  Gammons,  and  has  made  and  Is 
making  proflte  from  Its  Ucmses,  and  has  In  Its 
possession '  a  trae  record  of  the  number  ot 
hats  sewed  by  Its  licensees.  Oonrter  has  no 
Information,  and  Ihe  company  ref nses  him  In- 
formation, as  to  the  number  of  bats  sewed 
by  such  licensees,  and  has  no  means,  ac^t 
by  Inspection  of  the  company's  books,  of  bb- 
certaJnIng  who  are  soch  licensees,  and  how 
many  hats  have  been  sewed  under  their  li- 
censes. It  Is  set  19  In  the  bill,  by  way  of  as- 
sertion of  right,  that  by  reason  of  such  as- 
s^Toment  to  It  the  company  became  bound  to 
perform  0w  covenant  of  Gammons;  that  It 
was  th^  duty  of  Gammons  and  the  company 
to  obligate  licensees  to  purchase  and  use  Cour- 
ter*s  size  marks,  and  pay  tiierefor  five  cents 
per  1,000;  and  It  is  averred,  on  Information 
and  belief,  that  they  did  not  so  obll^te  the 
licensees,  and  therefore  It  Is  Insisted  that  the 
complainant  Is  entitled  to  receive  from  the 
company  five  cents  for  every  1,000  size  marks 
that  might  have  been  need  hy  Its  licensees  on 
hats  sewed  by  them  by  the  patented  method, 
less  the  cost  to  him  to  manufacture  the  same. 
The  prayer  of  the  bill  Is  for  answer  without 
oath;  for  the  discovery  of  the  names  of  all 
licensees  of  the  patented  method,  and  of  the 
number  of  hats  sewed  by  such  method,  and 
of  royalties  received;  for  leave  to  take  copies 
of  abstracts  from  the  books  showing  the  trans- 
actions with  such  licensees;  for  an  account, 
and  payment  of  the  amount  due  the  com- 
plainant; and  for  general  relief. 

It  Is  nowhere  in  the  bill  alleged  that  any 
atne  has  ever  sewed  a  band  upon  a  hat  by  the 
Gammons  patented  method  without  applying 
(me  ot  Oourter's  size  marks.  Inasmudt  as 
that  was  the  extent  of  Ganmxtns'  covenant,  it 
would  seem  that  no  case  for  equltaUe  aid  Is 
presented.  It  we  may  Infer  an  allegation  that 
Courter's  size  marks  have  not  been  used,  still 
no  such  case  Is  presented,  on  the  complain- 
ant's own  contention.  That  contention,  as  to 
the  Crescoit  Company,  Is  that  notice  of  Gam- 
mons' covenant  bound  his  assignee,  the  com- 
pany, to  perform  It  If  that  be  so,  then,  as  in 
the  assignment  ot  the  patent  the  rights  of 
Oourter  were  referred  to  and  excepted,  every 


licensee  under  the  company  was  also  charge- 
able with  notice  of  the  covenant  and  so  is 
hound  to  perfnm  It  Hence  the  company's 
Issuing  of  licenses  without  expressly  oUlgat- 
Ing  the  licensees  to  perfonn  Is  no  Inequity. 
The  covenantee  has  as  cmqiilete  a  remedy, 
legal  or  equltatde,  against  each  licensee  as 
he  wonU  have  bad  If  the  company  had  In 
terms  required  performance  by  the  licensee. 

Upon  another  ground,  atoo,  this  bill  must 
faU.  Gammons'  covenant  was  collateral  only. 
It  did  not  lessen  his  right  In  his  patent  He 
remained  sole  owner  ot  fbat,  and  ftee  to  use 
it  as  he  chose.  A  (Urect  covenant  althOQgb 
r^atfng  solely  to  personal  pn^erty,  may  per^ 
haps  bind  the  covenantor's  assigns  having  no- 
tice of  the  covenant  The  case  relied  on  by 
the  learned  vice  chancellor  (De  Mattos  v.  Gib- 
son, 4  De  Oex  &  J.  276)  Is  to  that  elTect  A 
vessel  had  been  chartered  for  a  voyage,  and 
subsequently  mortgaged  to  on^  who  had  no- 
tice of  the  charter  party.  The  lords  Justices  of 
appeal,  reversing  a  vice  diancellor,  ordered  a 
preliminary  Injunction  restraining  the  mort- 
gagee, who  had  taken  possession  of  the  vee- 
sel,  from  Interfering  with  the  chartered  Toy- 
age.  On  final  hearing,  because  of  laches  of 
the  colhplalnant  the  InJuncUon  was  dlsscdved 
and  the  bUl  dismissed;  Imt  even  If  we  take 
the  dictum  of  the  pn)vlsl(»ial  ruling  for  in- 
junction as  authoritative,  the  case  presmted 
was  not  at  all  analogous  to  thkt  before  ns. 
The  charter  party  was  a  contract  dIrecUy 
voMng  the  vessel  Itself,  not  a  collateral  un- 
dertaking. A  covenant  by  the  omier  of  Hm 
vess^  always  to  employ  the  covenantee  as  out- 
fitter, and  a  failure  by  the  mortgagee  to  do  so. 
would  have  presented  a  parallel  to  the  caae  In 
hand.  I  cannot  think  that  In  such  k  case  the 
English  court  of  chancery  would  have  taken 
Jurisdiction.  But  It  will  be  noticed  that  the 
Jurisdiction  that  was  entertained  was  sUto- 
gether  restrictive.  The  court  disavowed  any 
power  to  compel  specific  performance  ot  the 
chartOT  party  or  to  award  damages  totr  non- 
performance. Ihe  doctrine  of  the  case,  as  de- 
dared  by  the  headnote  of  the  reporters.  Is 
that  **where  property,  either  movable  or  Im- 
movable, Is  disposed  of  with  notice  ot  a  prior 
contract  entered  into  by  the  person  disposing 
of  it  for  Its  nse  in  a  particular  manner,  the 
person  taking  It  with  such  notice  may  be  re- 
strained from  nOag  It  otherwise."  In  the  bill 
before  ns  the  complainant  does  not  seek  in- 
junction. He  prays,  with  Incidental  discovery, 
for  an  account  and  damages  for  loss  of  prof- 
Its.  For  sncb  relief  there  Is  no  precedent  and 
no  equitable  support  The  bill,  of  conrse,  can- 
not be  maintained  for  discovery  alone,  no  case 
for  relief  having  been  made.  Canal  Co.  v. 
Hoppock,  28  N.  J.  Eq.  261,  264,  and  cases  cited. 
The  demurrer  should  have  been  sustained,  and 
tiie  order  overruling  It  must  be  reversed. 

DBPTIB.  GTTMMEREi,  BOGBBT,  and  HKN- 
OBIOESON.  JJ..  dissenting.  • 
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(«0  N.  J.  E.  3M) 

MINZESHBIMBR  et  aL  t.  DOOIiTTTLB 
et  nx. 

(Ooart  of  Errors  and  Appeals  of  New  JersBf. 

March  5,  1900.) 

OAHtNQ  OONTa^CT  —  JUDQUBNT  —  BNFORCB- 
HBNT. 

1.  Contracts  to  pay  differences  on  the  rise 
and  fall  of  the  price  of  cotton  In  the  New  York 
Ootton  Exchange  are  wageriug  contracts,  al- 
though  ther  are  made  in  toe  form  of  purchases 
and  sales  of  cotton  for  future  deUverr. 

2.  A  Kew  Jersey  court  of  equity  wiu  not  aid 
Judgment  creditors  to  enforce  a  judgment  for 
debts  growing  out  of  wagering  contracts,  al- 
thooi^  the  contracts  were  made  in  another 
state,  whete  ther  wm  legal,  and  althongh  the 
defendants  In  uie  bill  were  nonresidents  of 
New  Jersey,  and  iiave  not,  in  their  answer,  set 
ap  the  character  of  the  contracts  as  a  defense^ 

<SyUatHiB  bf  the  Goort) 

Appeal  from  court  of  chancery. 

Suit  by  Cbarlea  MloKBh^mer  and  oOwn 
agaliwt  Blmer  B.  DooUttle  and  wife.  Deraee 
for  plalntlflb,  and  defendants  appeaL  Be- 
Tened. 

Frank  Ber^n,  for  appdlants.  Uabfan 
Pitney,  for 'appellees. 

DIXON,  J.  On  NoTember  IB,  1887,  Elmer 
SI  DooUttle  conveyed  to  bis  wife,  by  a  deed 
to  his  brother  and  a  second  deed  from  the 
brother  to  Mrs.  DooUttle,  a  tract  of  land  In 
Montclalr,  N.  J.,  where  they  then  resided. 
At  that  time  DooUttle  was  engaged  In  so- 
called  'purchases  and  sales  of  cotton  on  mar- 
gla"  with  Charles  Mlnzesbelmer  &  Co.,  bro- 
kers on  the  cotton  excliange  in  New  York 
City,  the  result  of  wblch  was  that  on  March 
27,  1886,  when  the  transactions  were  closed, 
a  balance  appeared  against  DooUttle  amount- 
ing to  $3,266.21.  Shortly  afterwards  Mlnzes- 
helmer  &  Oo.  sned  Doollttle  In  the  supreme 
court  of  New  Yoi^  for  said  balance,  and  recov- 
ered a  Judgment,  on  which  they  then  brotigbt 
■alt  against  him  in  the  supreme  court  of  New 
Jersey,  and  on  August  20,  1888,  obtained  a 
Judgment  for  $3,427.62.  By  fl.  fa.  on  that 
Judgment  levy  was  made  on  the  Montclalr 
property,  and  then  a  bill  was  filed  In  the  court 
of  chancery  by  Minzesheimer  &  Co.  against 
Ur.  and  Mrs.  DooUttle  to  set  aside  the  above- 
mentloned  conTeyance  as  one  contrived  in 
fraud,  with  Intent  to  hinder,  delay,  or  defraud 
creditors,  and  thus  to  secure  the  sale  of  the 
property  in  wder  to  satisfy  the  complainants* 
Judgments.  On  this  bill  the  court  of  chan- 
cery decreed  according  to  tbe  prayer,  and 
tii«eapon  the  defendants  appealed. 

Before  entering  upon  an  investigation  aa 
to  the  bona  fides  of  the  conveyance  to  Mrs. 
DooUttle,  a  preliminary  question  is  presented 
respecting  the  standing  of  tbe  complainants. 
Tbe  testimony  makes  ft  clear  that  what  are 
called  "pmrcbases  and  sales  of  cotton  on  mar- 
gin" were  not  In  fact  purchases  and  sales  at 
all,  but  were  mere  q)ecuIations  on  the  rise 
and  fall  of  the  price  of  cotton  on  the  New 
Toxk  Ootton  Kxcbange.  This  Ii  evident  from 
tk>  enonaoiu  dUvnportion  betvesn  tbe  cash 


furnished  by  DooUttle  to  the  complainants 
and  the  amoimt  of  tbe  nominal  sales  and  pur- 
chases made  by  them  on  bis  account  and 
from  the  fact  that  tbe  transactions  always 
provided  for  nominal  deUverles  several  months 
In  the  future,  while  It  was  expected  and  in- 
tended that,  before  tbe  time  of  delivery 
should  arrive,  each  transaction  should  be  cov- 
ered, so  far  as  It  a>uld  be,  by  a  counter  trans- 
action,—that  Is,  a  purchase  by  a  sale,  and  a 
sale  by  a  purchase,— and  only  the  differences 
should  be  paid  or  adjusted  by  debits  and  cred- 
its. Tbe  transactions  were  precisely  of  that, 
character  which.  In  Flagg  v.  Baldwin,  38  N. 
J.  Eq.  219,  this  court  declared  would  mark- 
them  as  wagers,  so  that  they  would,  if  oc- 
curring In  New  Jersey,  be  unlawful  and  void. 
In  that  case  it  was  also  decided  that,  when 
the  courts  of  this  state  are  asked  to  enforce 
such  transactions,  or  obligations  founded  up-, 
on  such  transactions,  they  will  refuse,  at 
though  the  transactions  took  place  In  another 
state,  where  they  were  not  unlawful.  Plain- 
ly, that  decision  bars  these  complainants  a( 
the  threshold  of  tbe  case,  unless  It  la  obviated 
by  matters  now  to  be  considered. 

First  The  complainants  contend  that  th» 
refusal  of  our  courts  to  aid  such  transacdtnit 
arises  solely  out  of  a  purpose  to  protect  our 
own  citizens,  and,  as  Mrs.  DooUttle  was  a 
citizen  of  Connecticut  when  the  present  bill 
was  filed,  she  cannot  profit  by  It  Wbether 
such  a  puipose  would  accord  with  tbe  lettei 
and  spirit  of  the  federal  constitution,  which 
guaranties  to  the  citizens  of  each  state  aU 
privileges  and  immunities  of  citizens  in  tbe 
several  states,  need  not  be  decided,  for,  when 
Mrs.  DooUttle  acquired  tbe  rights  which  are 
now  assailed,  and  when  the  complainanta' 
claims  as  creditors  accrued,  Mrs.  DooUttle 
and  her  husband  were  cltlz^s  of  New  Jer- 
sey, and  entitled  to  whatever  protection  the 
courts  of  their  state  could  afftHd  them.  Mrs. 
Doollttle's  estate  was  then  Indefeasible  by 
any  wagers  which  her  husl>and  bad  made  or 
might  make  anywhere,  and  we  know  of  no 
principle  by  wblch  her  removal  to  another 
state  could  render  her  tltie  to  land  in  New 
Jersey  less  secure  against  such  attack.  But 
the  complete  answer  to  the  complainants  Is 
that  the  court's  refusal  to  act  does  not  rest 
upon  regard  for  tbe  defendant  It  is  base(* 
on  the  unwillingness  of  tbe  court  to  use  tbf> 
powers  which  were  granted  for  the  further- 
ance of  lawful  ends  In  aiding  schemes  the 
natiire  of  which  la  condemned  by  the  public 
policy  of  the  state;  a  policy  which  holds  a 
prominent  place  even  in  our  constitution. 
Hope  V.  Assodatloii,  68  N.  J.  Law,  627,  84 
Atl.  1070. 

Secondly.  The  complainants  Insist  that,  a* 
the  answer  of  the  defendants  does  not  set 
up  or  suggest  any  impropriety  in  the  origin 
of  the  indebtedness  from  DooUttle  to  tbe  com- 
plainants, such  Impropriety  should  not  be 
noticed  by  tbe  court  While  It  Is  desirable 
that  In  every  case  such  an  obstacle  to  tbe 
complainantfa  snccew  should  be  allied 
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it9  pleadings,  so  tbat  the  complainant  may 
not  through  lack  of  warning,  permit  a  pai^ 
tial  disdoBore  of  the  tmth  to  mlar^resent 
hla  claim,  and  while  the  absaice  of  snch  an 
allegation  will  Induce  the  court  to  pnt  on  the 
testimony  any  reasonaUe  construction  that 
favOTS  the  complainant  In  this  respect,  yet 
when  the  conrt  Is  sure  that  the  real  duracter 
of  the  transaction  appears,  and  that  it  Is  one 
the  enforcement  of  which  would  violate  pub- 
lic policy,  the  court  will  not,  for  any  delln- 
qnency  of  the  defendant,  lend  Its  aMlstance 
to  snch  violation. 

Thirdly.  It  Is  nrged  tliat,  if  the  coareyance 
to  Mrs.  Doollttle  was  contrived  In  fraud  to 
hinder,  delay,  or  defraud  creditors  and  others, 
she  Is  In  no  better  poBltI<ni  than  her  grantor; 
that  he  is  precluded  by  the  judgments  of  the 
law  courts  from  showing  Oie  original  char- 
acter of  the  debts,  which  are  merged  In  the 
judgments,  and  therefore  she  la  also  estopped. 
This  reasonhig  likewise  Ignores  the  basis  of 
the  Qonrfs  refusal  to  act  But,  even  from  the 
personal  standpoint  of  the  defendant,  It  is 
unsound.  The  grantee  In  such  a  conveyance 
is  not  a  trustee  for  the  grantor,  hut  holds  a 
title  perfectly  good  In  law  and  equity  against 
the  latter.  Only  against  those  whom  In  fact 
or  hi  legal  contemplation  it  was  Intended  to 
Injure  Is  the  title  bad.  Tlie  mere  drcnm- 
Btance  that  after  the  conveyance,  a  third  per- 
son instituted  suit  and  recovered  judgment 
against  the  grantor,  cannot  preclude  the  gran- 
tee from  showing  any  condltlou  of  things 
which  renders  tlie  pre-existing  title  valid 
against  that  judgment  The  judgment  of 
course,  fixes  against  all  the  world  the  status 
of  the  plaintiff  as  a  judgment  credltw  of  the 
defendant;  but  whether,  as  a  judgment  cred- 
itor of  the  defendant  he  is  able  to  defeat  a 
title  which  that  defendant  could  not  over^ 
throw,  Is  a  question  not  decided  by  the  judg- 
ment and  not  &i>able  of  being  judicially  set- 
Ued- until  the  owner  of  the  title  has  had  his 
day  In  court  This  Is  the  question  which, 
viewing  the  suit  merely  as  a  controversy  be- 
tween the  parties,  Mn.  DooUttle  had  in  this 
cause  for  the  first  time  an  opportunity  to  raise, 
and  she  was  at  liberty  to  contest  the  com- 
plainants* dalm,  notwithstanding  the  judg- 
ments against  her  husband  In  New  York  and 
New  Jersey.  She  was  at  liberty  to  Insist 
that  the  debts  merged  In  those  judgments, 
and  therefore  the  judgments  themselves  do 
not  deserve  the  aid  of  this  court  Had  she 
set  up  this  defense  by  pleading,  we  should 
have  been  obliged  to  concede  to  her  the  right 
to  establish  It;  for  courts  of  equity  do  not 
always  assist  judgment  creditors  to  enforce 
collection  of  their  Judgments.  The  complain- 
ant must  come  into  a  conrt  of  equity  with  a 
cause  essentially  equitable.  It  Is  not  enough 
that  bis  cause  is  unquestionably  legal.  Rich 
T.  Sydenham,  1  Ch.  Cas.  202;  Railroad  Co.  v. 
Oromwell,  91  U.  S.  043,  23  L.  Ed.  667;  Ran- 
dolph's Ex'r  V.  Quldnlck  Co.,  135  U.  S.  457, 
10  Sop.  Ct  6B0.  34  L.  Ed.  200;  De  Grauw  v. 
Median.  48  N.  J.  Bq.  219,  21  Atl.  196;  Brin- 


kerhoff  v.  Ransom,  67  N.  J.  Eq.  81%  41  Atl. 
725.  But  as  said  before,  no  failure  on  the ' 
part  of  the  defendant  to  claim  her  personal 
rights  can  blind  the  court  to  the  intrinsic  Im- 
propriety, for  the  court's  sake,  of  the  step 
which  It  1>  asked  to  take.  Our  conduslon  Is 
that  In  the  present  higtanee  these  complain- 
ants are  not  entitled  to  llie  aid  of  a  court  of 
equity  in  New  Jers^,  and  tbH^ore  the  de- 
cree below  should  be  reversed^  and  the  bill 
dJamlwwfl. 

(Gl  s.s.E.4m 

OABSISON  T.  TBCHNTO  HUiGTBIGAL 
WORKS  et  al. 
(Ooort  of  (Aanoery  of  New  Joaay.   BMl  10, 

1900.> 

SAIiB-RBBCISSION  FOR  FRAUD— BURDMC  OF 
PROOP-FALn  aSPHBBSNTATIOHB. 

1.  The  barden  is  upon  the  vendee,  who  seeks 
to  resdnd  a  sale  for  fraudulent  misrepresenta- 
tlona,  to  prove  the  making  of  the  representa- 
tions which  he  alleges,  and  which  the  ven- 
dors deny,  and  that  they  were  false. 

2.  Where  an  admitted  written  statement  Is 
set  up  as  the  representation,  and  Its  falsity  is 
sought  to  be  proven  by  other  proof,  the  buram 
Is  Btill  upon  the  compIaioaDt  to  prove  that  the 
written  memorandum  la  false  in  fact 

3.  It  is  only  when  the  vendee  has  proven  that 
there  have  been  false  representations  made  that 
the  barden  shifts,  and  the  vendor  Is  called  npoa 
to  show  tliat  they  did  not  Inflnence  the  par- 
chase. 

4.  The  affording  to  the  vendee  a  fall  and  on- 
refitrloted  opportnolty  to  examine  into  the  sub> 
jeet-matter  of  the  sale  is  evidence  of  good  faith 
on  the  part  of  the  vendor. 

B.  When  a  false  representation  is  alleged, 
whicb  is  of  so  trivial  a  characta  that  It  can- 
not be  believed  to  have  affected  the  vendee's 
Judgment  It  fumiahes  m  groond  oa  wUdi  lis 
rescind  the  sale. 

(SylUbua      the  CoortJ 

BUI  by  Frank:  Unwood  Oarrlaon  against 
the  Technic  Electrical  Works  and  othm. 
Dlamissed. 

The  bill  In  this  case  is  filed  by  the  com- 
plainant; declaring,  so  far  as  its  allegations 
are  well  pleaded,  that  the  complainant  was 
Induced  by  false  repreaentationa  to  parcbase 
shares  of  stock  of  the  defendant  company, 
which  he  tenders  himself  ready  to  return, 
and  praying  that  the  d^endanta  who  made 
the  false  statements,  or  knowingly  accepted 
the  benefit  of  them,  may  be  decreed  to  re- 
turn the  price  so  fraudulently  obtained.  The 
bin  was  demurred  to,  and  held  to  be  a  snflS- 
clent  pleading,  taking  It  to  be  true,  to  en- 
titie  the  ^mplalnant  to  rdlef.  See  Qarrtson 
V.  Electrical  Works,  BB  N.  J.  Eq.  708,  87  AtL 
741.  The  defendants  have  answered  the 
bill,  denying  all  its  allegations  of  fraudulent 
representations,  and  the  cause  has  been 
heard  upon  the  merits.  These  allegatitMiB  of 
fraudulent  representations  Inducing  the  pur- 
chase by  the  complainant  of  the  stock  of  the 
company  are  recited  In  the  dlsenssion  of  the 
second  ground  of  demurrer.  6C  N.  J.  Bq. 
715,  37  Ati.  741.  The  defendant  Zlmmele 
was  the  president  and  the  defendant  Sin- 
clair the  secretary  and  treasurer,  of  the  de 
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fendant  company.  It  la  complained  that 
Sinclair  requested  the  complainant  to  pur- 
chase shares  of  the  company's  stock,  and 
that  during  the  negotiations  twtb  Sinclair 
and  Zlmmele  stated  that  the  coUectlTe  as- 
sets of  the  company  were  la  excess  of  Its 
liabilities,  taking  capital  stock  to  be  a  llor 
hUIty;  that  the  receipt  from  sdles  of  Its 
prodncts  were  in  excess  of  Its  expenditures; 
and  that  It  was  then  doing  a  profitable  busi- 
ness. The  bill  further  alleges  that  the  de- 
fendants gave  to  complainant  a  written 
memorandum  pledging  their  word  that  the 
assets  and  liabilities  of  the  company  stated 
In  a  trial  balance  sheet  of  February  1,  1890, 
submitted  to  the  complainant,  and  all  their 
Terbal  statements  as  to  the  solvency,  credit, 
and  condition  of  the  company,  were  correct 
and  tnie.  The  bill  asserts  that  these  repre- 
sentations Induced  the  complainant  to  pur- 
chase the  stock;  that  shortly  after  he  was 
elected  president  of  the  company,  and  then 
discovered  that  HOO  of  bills  payable  had 
been  omitted  from  the  balance  sheet;  that 
the  Inventory  of  plant  and  tools  had  been 
made  more  than  a  year,  with  no  allowance 
for  depreciation;  that  the  bills  receivable, 
which  had  been  represented  as  collectible  to 
amount  of  two-thirds  value,  were  In  fact  less 
than  one-half  of  them  collectible;  that  for 
OTer  two  years  the  assets  of  the  company 
had  been  Insufficient  to  pay  its  debts  and 
continue  Its  business;  that  Its'  expenditures 
for  five  months  had  been  In  excess  of  Its  re- 
ceipts, and  Its  business  for  some  time  had 
been  unprofitable;  and  that  the  company 
had  been  insolvent  for  over  two  months,  and 
unable  to  pay  Its  liabilities  wlthont  suspend- 
ing Its  business.  These  allegations  charging 
fraudulent  misrepresentations  by  the  de- 
fendant are  distinctly  disputed  by  the  an- 
swer. The  defendants  deny  that  Sinclair 
Invited  the  complainant  to  purchase  the 
stock,  and  state  that  the  proposition  to  buy 
came  from  the  latter.  They  admit  that  they 
represented  the  company  to  be  solvent,  and 
say  that  it  was  In  fact  solvent  and  that  Its 
collectible  assets  exceeded  its  liabilities. 
They  insist  that  the  receipts  from  sales  were 
In  excess  of  expenditures,  though  during  cer- 
tain [)eriodB  when  business  was  slack  the  re- 
Terse  for  a  time  might  be  true,  but  they  al- 
lege that  this  was  stated  to  the  complalnanti 
They  deny  that  they  represented  that  the 
company  was  doing  a  profitable  business  at 
the  time  of  the  sale,  and  allege  that  In  fact 
the  company  at  the  time  the  complainant 
was  about  to  purchase  the  stock  bad  Just 
started  a  new  line  of  manufacture,  and  that 
they  stated  to  the  complainant  their  belief 
that,  with  some  small  additional  capital  and 
proper  attention,  the  concern  would  become 
prosperous.  On  the  issues  of  fact  thus  join- 
ed, the  cause  came  to  hearing. 

James  H.  Carpenter  and  H.  A.  Drake,  for 
complainant  Edwin  Bobert  Walker  and 
Garret  D.  W.  Vroom,  for  defendants. 


OBEY,  V.  G.  (after  stating  the  facts).  AH 
the  allegations  of  fraudulent  statement  or 
conduct  set  oat  by  the  complainant  as 
grounds  for  relief  are  denied  by  the  answw, 
either  by  express  averment  that  the  alleged 
statements  were  not  made,  or  that  If  made 
they  were.  In  substance,  true.  This  presen- 
tation of  the  case  puts  upon  the  munplaln- 
ant  the  burden  of  proving  that  the  defend- 
ant made  the  representations  set  np  in  the 
bill  as  fraudulent;  that  the  representations 
were  false;  that  the  complainant  was  there- 
by deceived  and  believed  them  to  be  true, 
and  was  thus  Induced  to  purchase  the  stock 
of  the  company.  Without  elaboratly  re- 
stating tbe  extremely  voluminous  testimony 
presented  In  support  or  denial  of  tbe  alleged 
fraudulent  misrepresentations,  U  Is  enough 
to  say  that  taking  all  the  proofs  together, 
they  show  that  the  sale  of  the  stock  was 
made  under  the  following  circumstances: 
The  defendants  Zlmmele  and  Sinclair  were 
the  principal  owners  of  the  stock  of  the  de- 
fendant company,  and  were  also  Its  presi- 
dent and  secretary  and  treasurer.  The  con- 
cern was  engaged  In  the  manufacture  of 
electrical  appliances,  and  had  the  asual  ex- 
periences of  newly-started  enterprises.  Some 
of  Its  productions  had  been  profitably  sold; 
some  of  them,  at  a  loss.  At  the  particular 
time  when  tbe  complainant  came  Into  the 
company  by  purchase  of  the  shares,  It  was 
about  changing  tbe  mode  of  conducting  its 
shop,  to  what  was  known  as  the  "Inter- 
changeable plan."  This  is  a  metbod  of  mak- 
ing each  of  the  respective  parts  of  Its  prod- 
ucts uniform,  so  that  they  might  be  inter- 
changed. The  Introduction  of  this  new  plan 
called  for  a  partial  cessation  of  buslnras, 
and  for  the  expenditure  of  considerably  more 
money.  These  two  causes  had  operated  to 
cut  down  the  extent  and  the  profits  of  the 
business.  tJpon  the  oi>enlng  of  the  negotia- 
tions for  the  purchase  of  the  stock,  the  com- 
plainant had  tbe  freedom  both  of  the  work- 
shop and  the  office  of  the  company.  He  was 
told  of  tbe  pending  Improvement  by  the  In- 
troduction of  the  Interchangeable  metbod  of 
manufacture,  and  of  the  need  of  additional 
capital  for  this  purpose.  He  saw  the  modes 
of  manufacture,  the  material,  and  the  prod- 
uct and  the  books  of  the  concern  were 
thrown  open  to  him.  He  testifies  that  he 
did  not  see  all  of  the  books,  and  that  be  was 
inexperienced  in  bookkeeping.  But  bis  own 
testimony  shows  that  the  defendants  re- 
peatedly oftered  all  the  books  and  papers  of 
the  company  for  his  Inspection,  and  that  he 
did  have  access  to  all  such  as  he  desired  to 
see;  and  I  am  not  satisfied  that  the  com- 
plainant (a  very  Intelligent  man,  engaged  In 
an  InveBtigation  for  the  express  purpose  of 
finding  out  the  condition  of  a  business)  did 
not  look  at  all  of  tbe  books  which  were  of- 
fered him,  which  afforded  the  Information 
he  sought  His  denials  that  he  saw  ^1  tbe 
books  did  not  accord  with  either  the  proba- 
bilities of  the  case,  or  with  tbe  w^ght  of  the 
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ottWT  eridence.  It  does  not  appear  that  the 
defendants  knew  the  complainant  was  Iff* 
Dwant  of  bookkeeping;  nor  ffld  he  In  fact, 
when  testifying  as  to  these  matters,  seem  to 
t»e  lo  lacking  in  anch  knowledge  aa  be  a» 
serted  himself  to  be.  No  one  preTented  him 
from  having  tiie  aid  of  an  expert  If  he  felt 
Umself  Incapable  of  (Staining  from  the 
bocSLB  all  the  informatlMi  he  desired.  The 
d^enduits  also  gave  him  a  letter  of  Intro- 
dnctlon  to  the  New  York  sales  agent  of  the 
company.  He  went  alone  to  see  this  agent, 
to  ascertain  the  prices  at  which  the  goods 
produced  could  be  sold,  and  be  ttins  obtain- 
ed all  tbe  Information  be  desired  as  to  the 
extent  and  characta  of  the  sales.  Where 
the  vendor,  pending  the  n^^otlationB  for  a 
sal^  gives  the  vendee  free  access  to  the 
books,  papers,  stock,  wwkiAop,  and  bnsl- 
nesa  of  the  company,  without  selection  or 
restraint  of  the  means  or  extent  of  the  In- 
tonnatitm,  it  Is  an  Indication  that  there  is  no 
Intent  to  defraud.  Ptdand  v.  Brownell,  ISl 
Mass.  188;  Slaugbtex's  Adm'r  v.  Oerson,  18 
Wall.  883,  20  L.  Ed.  627;  Attwood  v.  Small. 
0  dark  &  F.  282.  If  the  alleged  misrepre- 
sentations relate  to  matters  which  the  com- 
plainant himself  Investigated,  it  is  difficult 
to  believe  that  the  defendants,  who  afforded 
him  the  means  of  unrestricted  investigation, 
Intended  to  cheat  him,  w  that  he  relied  on 
tb^  fetatementa  against  his  own  obeem- 
tion. 

The  complainant  charges  that  the  d^end- 
ants  representied  the  conqwny  to  be  solvent, 
and  that  Its  assets  were  in  excess  of  its  llabU- 
lUes^  taking  capital  stock  to  be  a  UabiUty. 
The  defendants  deny  that  they  ever  made 
such  a  statement  regarding  the  taking  of  capi- 
tal stock  to  be  a  liability.  The  weight  of  the 
evidence  supports  their  denlaL  Tbey  say  Hie 
company  was  solvent;  that  they  brieve  Its 
assets  were  In  value  In  eroess  of  Ita  liabilities. 
The  complainant,  before  bringing  this  suit, 
had  filed  a  bill  to  have  Ibe  company  declared 
Inaolvoit,  but  Called  in  bis  efTort  It  was 
shown  at  the  hearing  that  the  company  was 
stni  continuing  its  bnidness  In  Its  usual  man- 
ner. BepresentaUons  of  solvency  are,  Ip  a  con- 
siderable degree,  matters  of  belief,  depending 
upra  the  opinion  of  the  speaker  as  to  the  value 
of  assets;  and,  where  the  variance  Is  not 
gross  or  unconscionable,  a  fraudulent  purpose 
ought  not  to  be  imputed  to  sudi  statements. 
Nor  can  fraud  be  establlsbed,  where  no  Intent 
to  deceive  appears,  by  showing  dUferences  In 
Judgment  In  estimating  valnea,  and  nice  cal- 
culations by  experts  to  demonstrate  siq^KMed 
conditions  ot  insolveacy.  The  alleged  fraudu- 
lent statements  regarding  the  amount  and 
value  of  bills  receivable  and  payable,  the  re- 
ceipts from  sales,  the  expenditures,  the  col- 
lectible assets  aa  compared  with  the  liabil- 
ities, the  truth  of  the  balance  sheet  shown  as 
an  exhibition  of  the  condition  of  the  company, 
were  aU  of  tiiem  matters  ^ipearli^  on  the 
bo<^  and  papers  of  the  company,  which  the 
defendant  salmltted  to  ttie  complainant  wlttk- 


out  reserve^  and  which  were  Inq^ected  and 
exsmined  by  tiie  con^lalnant  to  tils  own  BstiB- 
faction.  It  Is  f  mn  these  same  books  and  pa- 
pers lliat  It  la  now  sought  to  show  a  varlanoe 
from  alleged  verbal  represmtatlons.  So  as  to 
the  character  and  condltltm  of  the  stock  on 
hand,  and  the  business  in  the  dKqua.  n» 
complainant  saw  and  f^n"'**''>d  these  for  him- 
self, in  his  own  way,  and  at  his  own  durfc^ 
for  the  vwy  purpose  of  satisfying  hhnself  as 
to  his  Intended  purchase.  Nothing  was  denied 
bim.  The  def^dants  did  notblng  to  hinder  or 
midead  him  In  making  hla  own  examlnatiim. 
No  charge  of  any  aoch  conduct  is  made. 

There  was  a  written  memorandum  givoi  by 
the  defendants  to  the  comidainant  at  the  time 
he  made  purchase.  This  wi^wiftin Tw^nm  |g 
dated  Marcb  2,  1886.  It  distinctly  recognises 
the  fact  that  the  company  was  carrying  a  debt 
for  wbldi  It  was  desirable  thai  qtedal  im>- 
vlslon  should  be  made.  It  seenzed  to  tbe  com- 
plainant an  option  to  buy  additional  shares, 
Indicating  an  expectation  that  fha  future 
business  of  tbe  company  would  nuke  ita 
sbarea  desirable.  It  further  plei^^ed  tiie  word 
of  the  defendants  that  the  assets,  liabilities, 
etc  stated  tai  the  trial  balance  of  February 
1,  1886,  submitted  to  the  complainant,  and  aH 
tbelr  verbal  statements  as  to  the  solvency, 
credit,  and  condition  of  the  company,  were 
Une,  to  the  iKSt  of  tb^  knowledge^  At  the 
hearing  and  In  lugnment  It  was  urgently'  in- 
sisted that  tf  It  wm  shown  that  there  was 
In  fact  any  variance  from  the  trial  balance 
sheet  of  February  1st,  then  trand  was  con- 
du^vely  established.  This  contention  bi  baaed 
uptHi  an  assumption  that  the  memorandum 
was  a-  warranty,  and  that  the  penalty  for  any 
variance  is  a  rescission  of  the  contract.  This 
Is  not  the  issue  upon  which  the  complainant 
asks  relief  in  this  court  The  all^ation  Is 
that  the  sale  was  Induced  by  the  fcaudnlent 
misrqireaentations  of  the  defendants.  H  tt 
appears  that  the  balance  sheet  was  made  la 
good  faith,  and  exhibited  the  condition  of  Uw 
company  as  tbe  defendants  beUeved  It  to  be; 
that  the  variances  were  not  so  material  as  to 
suggest  a  fraudulent  purpose,  or  were  exE^aln- 
ed  to  the  complainant  at  tbe  time,  or  w«e 
matters  of  <^lnlon  and  judgment  as  to  valnea, 
cff  of  expectation  as  to  future  proflta,— Ihe  de- 
ment of  fraud  la  eliminated,  even  if  there  be 
variance  In  fact  There  waa  an  Item  of  $2;- 
716.65  of  loss  (sometimes  refored  to  as  $2,- 
716.69),  which  had  been  carried  through  the 
company's  trial  balances  since  November,  18Ki. 
It  also  aroeared  on  the  trial  balance  sheet  of 
February  1.  1896,  shown  to  the  compWnant, 
and  on  which  be  bought  the  stock.  This  Item 
was  afterwards,  on  February  29,  1806,  distrib- 
uted to  accounts  showing  assets,  and  the  dls- 
tributitm  operated  to  swell  the  apparent  val- 
ues. The  complainant  Insists  tiiat  these  dis- 
tributive entries  of  this  Item  were  fraudulent- 
ly made  tot  the  purpose  of  Increasing  the 
book  assets  of  the  company.  Mr.  Garrison 
testifies  that  be  never  knew  of  these  correct- 
ing entries  until  after  ht  had  purchased. 
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These  entries,  therefore,  never  bidnced  him 
to  bQ7  the  Btocfc.  He  bon^t^  be  aays,  on  the 
trial  tuUaiwe  of  February  1>  1896.  On  that 
trial  balance  this  Item  of  $2,716.66  appeared 
as  a  kMB,  unfaTorable  to  the  company,  and 
therefore  detorlng  from,  and  not  tarltlng  to^ 
the  xnurchaee  ot  the  stoi^  It  cannot  be  lald 
that  an  exhlbltltm  of  an  mtry  showing  a  loss 
to  the  company,  and  thereby  lessening  the 
Talne  of  Its  stock,  could  have  been  an  Indnce- 
ment  to  Its  purchase.  The  change  by  which 
this  Item  was  distributed  to  capital  account 
operated  to  Increase  the  apparent  assets  of  the 
cwnpany.  But  the  Intent, of  the  parties  In 
making  these  correctiTe  entries  Is  fairly  shown 
to  have  been  free  trom  firaudident  purpose, 
by  the  esjilaiiatlon  which  the  defendants  testl- 
ty  fbvy  gave  to  the  complahiant^— that  the  en- 
try of  this  Item  of  $2,716.65  as  a  loss  or  cur* 
rent  expenditure  was  an  error  whltih  came 
from  a  mistake  In  Sinclair's  method  of  book- 
keeping, in  charging  so  much  money  to  labor 
and  material  whldi  had  In  fact  been  expended 
In  pramanent  Improvement  of  the  planL  They 
say  this  matter  was  explained  to  the  complain- 
ant before  he  purdiased,  and  he  was  told  that 
correctiTe  entries  would  be  made  whereby 
this  Item  would  be  dlrlded  and  chai^  In  Its 
proper  place,  to  the  several  diTlsIona  of  cap- 
ital account,  and  that  he  made  no  objection. 
This  was  afterwards  done,  and  this  change  In 
this  item  Is  now  redted  as  an  Indication  of  a 
fraudulent  concealment  The  comidainanf s 
statement  Is  fairly  met  In  this,  as  In  his  oth- 
er (diarges,  by  the  defendants*  contradiction, 
and  it  cannot  be  said  that  the  weight  of  the 
evidence  sustains  the  complalnantfs  claim  that 
the  transaction  regarding  this  Item  was.  a 
fraud. 

The  principle  upon  which  sales  will  be  re- 
scinded because  of  frauds  of  the  diaracter  al- 
leged In  this  caiue  ne<»ssarily  requires  that 
Ote  statements  made  must  have  been  false 
as  to  some  matter  of  enough  significance  to 
have  affected  the  Teddee's  Judgment  In  mak- 
ing the  purdiase.  Several  ot  the  mattes  al- 
leged are  trivial  In  character,  and  Indicate  a 
purpose  on  the  part  of  the  complainant  to 
Bnd  and  exploit  a  cause  of  grievance,  rather 
than  the  statement  of  a  matter  whldi  the 
complainant  relied  upon  as  an  lndnc»nent  to 
flie  pnrduse,  and  In  which  he  found  he  had 
bem  deceived.  The  element  ot  fraudulent  In- 
tat  on  the  part  of  the  vendor  In  mairiTiy 
the  supposed  &Ise  statement  must  also  ap- 
pear; for.  If  all  the  dreumstances  rebut  the 
ezlstmce  ot  a  purpose  to  mislead  and  deceive 
the  vendee,  It  camiot  be  said  that  be  was 
defrauded.  The  conduct  of  the  defendants  In- 
dicated no  fraudulent  purpose.  They  did  not 
Invite  the  comirtalnant  to  buy.  He  volun- 
teered his  wish  to  go  Into  the  company.  They 
wn«  In  no  haste  to  dose  the  negotiation  for 
the  sale.  It  was  several  weeks  under  con- 
sideration. Th^  gave  abundant  opportunity 
to  see  books,  papers,  stock,  and  plant  They 
to(A  payment  partly  In  a  dneblU,  whldi  was 
not  negotiable  papa;  and  left  available  any 


defense  setting  up  ttie  supposed  fraudulent 
pmrchase.  The  defradants  antear  to  have 
made  no  statements  substantially  variant 
from  the  truth.  The  vendee,  to  justify  re* 
sdBsion  tor  fraud,  must  also  be  shown  to  have 
relied  on  the  false  statements  made  to  him 
the  vendor,  and  to  have  been  thus  Induced 
to  make  the  purchase,  for  otherwise  he  has 
no  ground  of  complaint  This  element  Is 
negatived  when  It  appean  that  the  alleged 
misrepresentations.  If  made,  were  so  trivial 
tint  they  cannot  be  believed  to  have  Induced 
the  purchase.  When  tt  Is  shown  ttiat  the- 
purchaser,  a  competent  person,  had  hbnsdf 
made  personal  and  unrestricted  Investigation 
for  the  purpose  of  Informing  himself  as  to 
the  condltlm  ot  the  snbject-matter  of  flie 
sale,  it  Is  difficult  to  accept  his  statement 
that  he  relied  upcm  the  vendWs  representa- 
tions rather  than  upon  his  own  obsenmtloiia. 
But  If  there  be  a  diowlng  by  fh»  weight  of 
the  evidence  that  the  voidor  made  a  state- 
ment of  a  material  fiuit,  knowing  It  to  be 
false,  ot  at  least  not  knowing  It  to  be  tme,^ 
which  the  vendee  had  a  right  to  believe  and' 
rely  upon.  It  would  6hlft  the  burdra  of  pnxtf 
to  the  vendor,  and  oblige  him  to  show  that 
the  false  statement  did  tot  Influence  Uie  ven- 
dee to  make  the  pnichase,  and  that  he  rdled 
exduslrely  upon  his  own  htvestlgatlon,  and 
not  on  the  proven  false  statement  of  the 
vendor.  In  this  case  there  Is  no  sudi  show- 
ing of  the  alleged  mlsrepresentatkms. 

The  testimony  of  the  complainant  and  ot 
the  defendants  was,  as  to  most  of  the  alleged 
misrepresentations.  In  direct  denial  and  eon- 
tcadlctlrai.  The  defendants  refute  other  al- 
leged fraudulent  statements  magnl^ing  the 
financial  capadty  of  the  company  showing 
that  corresponding  explanations  were  made 
to  tiie  complainant  which  fully  advised  him 
of  the  actual  coudltl<m  of  the  company's  af- 
fairs. If  the  contract  Is  to  be  resdnded.  the 
testimony  of  the  complainant  must  be  accept- 
ed as  controlling,  and  that  of  the  two  de- 
fendants rejected  as  unworthy  of  belief.  The 
evidence  given  as  to  the  alleged  misrepresen- 
tations, and  the  complainant's  acceptance  and 
rtilance  upon  them,  other  witnesses  than 
the  parties  themselves,  Is  of  very  lltQe  as- 
sistance. No  reason  appears  whldi  indicates 
that  tbe  complainant's  testimony  Is  any  more 
worthy  of  credence  than  the  defendants*.  If 
the  statements  of  either  side  were  more  ac- 
c^table  than  those'  of  the  other,  they  rather 
appeared  to  be  those  given  by  the  defend- 
ants. The  con^lalnant  while  on  the  stand, 
manifested  a  disposition  to  minimize  his  own 
capadty  to  perceive  foda  which  were  ob- 
viously vrithin  his  notice,  when  testl^lng  as 
to  his  examination  of  the  busInesB  ot  the  com- 
pany previous  to  bis  purchase^  He  was  also 
disposed  to  oAggerate  matters  ot  but  little 
Importance  In  tiie  dealings  regarding  the  sale 
Into  deducing  causes  for  the  purchase.  The 
defondants,  when  testifying,  as  when  bar^ 
giUnIng  vith  the  complainant  appeared 
frankly  to  expose  the  facts  as  they  under- 
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stood  tbem,  whether  tbey^  were  advastageoiu 
or  dlsadvantaifeoua.  The  weight  of  the  evi- 
dence fairly  Indicates  that  the  dealings  be- 
tween the  parties  were  not  carried  on  upon 
the  nnderstandlng  that  the  bnalnefls  of  the 
company  was  at  the  time  of  the  sale  of  the 
stock  Immediately  and  largely  profitable. 
The  sum  of  the  proof  Is  that  the  defendants* 
representations  to  the  complainant  fairly  In- 
dicated that  the  company  had  within  Its  scope 
poeslblUtles  which,  with  the  advantages  to  be 
derived  from  the  completion  of  the  proposed 
changes,  and  the  Increase  of  capital  by  the 
accession  of  the  complainant's  purchase  moa- 
ej,  coald  be  developed  Into  a  pr(^table  trade. 
Upon  the  whole  case,  the  complainant  has 
failed  to  prove  that  he  was  deceived  by  false 
representations  of  the  defendants,  and  tbns 
indoced  to  purchase  the  stock  of  the  com- 
pany. The  complalnant'i  should  be  dis- 
missed, with  costs. 

m  N.  J.  B.  mi 

LARTBR  T.  Q&NFIBLD  et  aL 

(Court  of  Chancery  of  New  Jersey.    Feb.  2R. 

1900.) 

BQUnr—DBHURRER— DECLARATION  OF  TRUST 
—RBFORMATION— FORMER  AC- 
TION PBNDWO. 

1.  fipedfication  of  the  eaose  of  demurrer  la 
not  required  where  the  lack  of  equity  in  the 
bill,  in  the  easentials  of  the  main  case  pre- 
sented, ia  so  manifest  that  it  can  readily  be 
discovered  upon  mere  peruBal. 

2.  Equity  will  reform  a  declaration  of  trust 
which  the  trustee  obtained  to  be  accepted  by  a 
mlBrepreaentatloo  to  tbe  parties  interested, 
whereby  bis  own  proportionate  share  in  the 
trust  was  increnBeu,  so  that  it  sball  conform 
to  the  trae  agreement  between  the  parties. 

8.  A  cause  of  demurrer  based  upon  a  mis- 
statement of  the  effect  of  the  bill  will  be  over- 
nied.  ' 

4.  A  demurrer  to  several  parts  of  a  bill  will 
not  be  Rustained  if,  upon  any  of  the  parts  to 
which  the  demurrer  is  addressed,  the  complain- 
ant is  entitled  to  relief. 

&.  In  order  that  a  plea  of  a  former  action 
pending  may  be  sustained,  it  is  necessary  that 
all  of  the  relief  to  which  the  complainant  may 
be  entitled  in  the  second  suit  should  be  attain- 
able in  the  first,  and  the  remedy  there  afforded 
must  be  equally  as  beneficial  to  the  complain- 
ant as  that  which  he  may  secnre  tn  the  aecond 
soft. 

(Byllabos  by  the  Ooort) 

rail  by  Roland  Larter  asalnst  Frederlek  W. 
OanfleM  and  others.  Heard  on  demurrer  and 
plea,  and  bill  overruled. 

Frederick  Ward*  for  complainant  BL  M. 
CoUe,  for  demnrraots. 

GREY,  V.  O.  This  blU  is  filed  by  the  com- 
plainant, as  one  of  the  cestuls  que  trustent, 
under  a  declaration  made  by  the  defendant 
Frederick  W.  Canfleld  to  tbe  eCTect  that  he 
held  the  title  to  certain  lands  In  Essex  coun- 
ty In  trust  for  the  use  of  the  complainant  and 
of  Scarlett  &  Scarlett  Incorporated,  and  of 
himself,  In  the  proportions  In  which  they  had 
contributed  to  pay  the  consideration  money 
for  the  purchase  of  the  lands,  which  the  dec- 
laratkm  admitted  was  9600  by  the  complain- 


ant, 91,500  by  the  defendant  Oanfleia,  an4 

95,000  by  the  defendants  Scarlett  &  Scarlett. 
Incorporated;  and  tliat  the  trustee  would  ac- 
count for  his  dlspositloa  or  sales  of  the  trust 
lands,  and,  after  payment  of  the  ezpenaes  and 
mortgages,  would  turn  over  the  balance  to  the 
several  parties  Interested  in  the  proportions 
In  which  tbey  had  contributed  the  purchase 
money.  There  la  another  provision  in  the 
declaration  of  trust  by  which  the  trustee  de- 
clares to  the  contributors  "that,  after  the 
mortgage  debts  are  fully  paid  and  satisfied, 
I  will,  upon  their  written  request,  convey  to 
them,  respectively,  at  their  expense,  •  •  • 
their  respective  nndivlded  interests  In  what- 
ever lands  may  remain  unsold  or  nncontiact- 
ed  for."  The  bill  alleges  that  the  complain- 
ant paid  the  9500,  his  share  of  the  purchase 
money,  and  that  Scarlett  &  Scarlett  paid  the 
95.000,  their  share;  Oiat  Canfldd,  for  hia 
share,  put  In  91,600,  which  he  represented 
was  his  own  money,  but  that  In  fact,  as  the 
complainant  has  recently  discovered,  Canfleld 
paid  but  9500  of  his  own  money,  and  that 
the  other  91pO0O  of  the  money  he  put  In  was 
money  proceeding  from  sales  or  mortgages 
of  the  Joint  purchase,  which  Canfield  had  col- 
lected, and  which  he  fraadulently  put  Into  the 
venture  as  his  own,  so  that  he  might  secure 
the  larger  proportion  uimn  which  he  could 
receive  future  divideuda;  and  that  the  dec- 
laration of  trust  was  accepted  by  complainant 
in  Ignorance  of  defendant's  conduct.  Tbe  bQl 
prays  that  the  declaration  of  trust  may  be  re- 
formed BO  that  it  may  declare  that  Oanfleld 
contributed  but  9600  of  said  purchase  money, 
making  the  total  cash  Investment  90,000;  that 
CanSeld's  Interest  In  the  scheme  may  be 
correspondingly  reduced;  that  he  may  dis- 
cover the  proceeds  of  sales  received  by  him, 
and  the  portions  paid  out,  and  that  he  may 
be  decreed  to  pay  over  to  the  complainant  his 
proper  share;  that  CauQeld  may  be  decreed 
to  convey  to  complaluant  his  undivided  Inter- 
est In  the  residue  of  the  lauds;  that  a  par^ 
tltlon  be  made,  or  a  sale.  If  partition  be  Im- 
practicable, and  a  division  of  the  proceeds. 
To  that  part  of  the  bill  which  prays  a  refor- 
mation of  the  declaration  of  trust  to  make  It 
declare  that  Canfleld  contributed  but  9500, 
and  that  his  Interest  In  the  scbeme  may  be 
accordingly  reduced,  and  to  the  part  which 
seeks  conveyance  of  the  undivided  Interest, 
and  a  partition  or  sole  of  tbe  residue  of  tbe 
lands,  the  defendant  Canfleld  demurs,  and  al- 
leges as  causes  of  demurrer:  First,  that  there 
Is  no  equity  Id  the  bill;  second,  that  the  bill 
shows  that  Canfleld  did  contribute  91.500  of 
tbe  purchase  money,  and  that  97|000  in  all 
was  paid  into  the  venture;  tblrd,  that  it  ap- 
pears by  the  bill  that  the  lots  were  to  be 
held  under  the  terms  of  the  trust  until  Scar- 
lett ft  Scarlett  and  tbe  complainant  should, 
after  the  mortgages  were  paid,  requrat  in 
writing  a  conveyance  of  their  undivided  Inter- 
ests in  tbe  residue  of  the  lands.  To  the  por- 
tion of  tbe  blU  which  seeks  a  discovery  and 
aceoanting  tm  the  mon^  zecdved      tbe  de- 
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fmHat  from  tbe  Balei  of  th«  tnut  londe  ttie 
detaidant  pleads  tbe  pudency  ttf  uiother 
salt  In  this  coort,  wherein  Scarlett  ft  Scarlett, 
Limited,  to  complainant,  and  the  truBtee, 
OanfleW,  and  fbe  complainant  In  lUi  sid^ 
lAzter,  are  defmdanta,  which  nilt  the  de- 
fendant Ganfleld  states  In  his  plea  Is  Cor  tbe 
same  matters,  and  to  the  same  effect,  and  for 
the  like  relief  as  the  complainant  demisnds  and 
sets  forOi  by  that  portion  of  his  present  Mil 
to  whieta  the  plea  is  Interposed. 

fnie  first  cause  of  demurrer  Is  that  no  soch 
case  Is  stated  as  entitles  the  complainant  to 
any  of  the  relief  prayed  tor,  etc.  Objection 
Is  taken  by  the  complainant  to  tbe  framing 
of  this  cause,  for  the  rrason  that  It  In  no 
way  speclflea  any  defect  In  tbe  bill,  and  that 
It  amounts  to  no  more  than  a  general  ehal- 
leoge  of  the  whole  case  stated  In  tiie  bill  fm 
want  of  equity.  Spedflcatlon  of  cause  of 
demurrer  Is  not  required  where  the  lack  of 
^ulty  In  tbe  bin  Is  so  manifest  that  It  can 
readily  be  discerned  upon  mere  perusal  (Paper 
Oo.  T.  Onacen,  4^  N.  X  Bq.  501.  19  Atl.  4aSf, 
unless  the  defect  Is  collateral  to  tbe  main 
ease;  as  when  laches  Is  the  ground  of  de- 
murrer  (Van  Houten  t,  Van  Winkle,  46  N.  3. 
Eg.  SSe,  20  AtL  84).  This  cause  of.  demurrer 
would,  therefore,  seem  to  be  well  expressed, 
■o  far  as  a  manifest  want  of  equity  In  the  bin 
Is  challenged  by  It  The  sidistance  of  the 
complainant's  wen-i^eaded  charge,  wbldi  the 
demurrer  must  be  held  to  admit  to  be  tme, 
Is  that  Canfleld  &l8dy  represented  Qiat  he 
had  put  91,S00  at  Us  own  money  Into  tbe 
scheme,  whereas  he  had  In  ftict  put  In  but 
9900  Of  his  own,  and  the  other  f 1,000  was 
mon^  already  realised  1^  blm  from  tbe 
Joint  Tenture,  and  him  used  to  Increase  bis 
prcqtortlMUte  share;  that  this  condition  of 
things  was  unknown  to  tbe  complainant  nntQ 
■hortly  before  the  filing  of  tbe  MIL  The  de- 
fiendant  Is,  therefore,  shown  to  have  repre- 
sented that  he  bad  paid  $1,000  of  Us  own 
money  into  the  icheme  In  which  his  fellows 
each  had  a  proportionate  interest  (that  at 
Scarlett  &  Scarlett  many  times  aceeding  his 
own),  when  In  ftct  he  bad  paid  !n  only  $500, 
but,  luiTlng  in  Us  bands  another  $1,000,  whldi 
belonged  to  all  the  parties  In  the  Tmture^ 
he,  without  their  knowledge,  used  this  to  In- 
flate bis  actual  contribution  of  ^tOO  op  to 
flie  apparoit  sum  of  $1,600,  so  that  be  might 
claim  larger  proportionate  proflte  In  the  outr 
put  of  the  plan.  The  rest  of  tbe  bill  ad- 
dreases  itself  to  the  ultimate  relief  to  be  at- 
talned  by  partition,  etc.  It  la  hardly  neoes- 
aary  to  say  that  the  misuse  of  trust  moneys 
by  a  tnutee  for  tte  Increase  of  his  own  prof- 
it and  the  reduction  of  tiie  proflte  of  bis  cestu- 
Is  que  tmstent,  and  the  obtaining  of  the  ac- 
ceptance of  A  false  dedaratlon  of  a  tnist, 
■re  wrongs  which  are  remediable  In  equity  by 
the  reformation  of  the  trust  i^e^ent  in  ae< 
cordance  trith  the  true  relations  of  the  parties. 
The  first  ground  of  demurrer  should  be  0Ter> 
ruled. 

The  second  ground  of  demurrer  is  that  tbe 


hnt  on  ite  "fhce  Shows  tiiat  Oanfldd  Ad  con- 
tribute $1,000,  bis  full  share,  ot  tbe  pmdiase 
money,  and  that  the  totid  sum  paid  In  was 
$7,000.  It  18  tme  that  tiie  bUl  alleges  that 
Ganfleld  paid  in  $1,000,  bat  It  does  not  stx^ 
wttb  that  allegatlw,  as  does  the  second  ground 
of  demurrer.  The  bill  goes  further,  and 
shows  that  of  the  $1,600  whkb  Oanfldd  paid 
In,  $1,000  belonged  to  the  complainant  and 
his  fellowa  in  the  scheme,  and  that  Canfleld 
fraudulently  used  this  $1,000  of  trust  money, 
falsely  representing  that  the  whole  of  his 
contrlbntltm  was  of  his  own  fnnd&  He  de- 
celred  them  Into  tbe  acceptance  of  tbe  dec- 
laration of  trust  upon  a  false  basis  of  propor- 
tionate profits.  The  second  cause  of  demurrer 
does  not  candidly  stete  the  efCect  of  the  bUl 
In  the  particolar  In  question,  and  should  be 
overruled. 

The  third  cause  of  demurrer  addresses  itself 
to  a  sbowbg  that  tbe  cnnidalnant  has  no 
right  to  demand  a  couT^ance  of  his  propOT- 
tlonate  share  In  the  renl^re;  that  tbe  terms 
of  the  trust  agreement  provide  for  a  dlTlsloo 
after  the  mortgages  had  been  paid,  but  oiUy 
vpoa  the  joint  request  ot  Scarlett  ft  Scarlett 
and  the  compli^nant  The  bin  does  not  atbt 
such  Joint  request  to  have  been  made.  An  ex- 
amination of  the  trust  agreement  diows  that 
the  scheme  contemplated  the  ImproTement  of 
tiie  land  by  opening  streets,  laylDg  it  out  In 
lots,  and  sales  of  tbe  lots  by  the  d^endaat. 
He  corenanto  and  agrees  with  Scarlett  ft  Scar>- 
lett  and  the  complalnsnt  as  follows:  "After 
the  mortage  debte  are  fully  paid  and  satiifr 
fled,  I  will,  upon  their  wrlttm  request,  con- 
vey to  them,  respectively,  at  their  expense,  by 
good  and  student  deeds,  their  respective  nn* 
divided  tntereste  In  whatever  lands  may  re* 
main  unsold  or  nncontracted  fbr,**  etc.  The 
defendant  Inslsto  that  the  plan  partakes  of 
the  nature  of  partneniblp  property,  and  that  a 
partitiim  muld  arrest  and  break  up  the  wh(de 
scheme.  On  this  hMring  it  is  unnecessary  to 
discuss  tiie  tnnader  eCFect  of  the  trust  agree- 
ment Ite  express  terms  require  that,  as  a 
preliminary  to  a  partition,  two  things  must 
happen:  the  mortgage  debt  must  be  paid,  and 
both  Scarlett  ft  Scarlett  and  the  complainant 
must,  In  writing,  request  that  a  conv^ance 
€f  their- undivided  proportionate  bitereete  be 
made  to  them  respective.  The  bOl  stetes 
tliat  the  mortgage  de3>to  are  paid,  but  makes 
no  mention  of  any  written  request  by  either 
the  complainant,  or  by  Scarlett  &  Scarlett,  or 
both  of  them,  for  13ie  conveyance  of  the 
residue.  There  are  ocedlent  reasons  why  sudi 
a  conveyance  (which  would  probably  put  an 
end  to  the  further  devd(qiment  of  the  ^an) 
should  be  made  upon  the  J(tot  request^  (tf  two, 
at  least,  of  the  parties,  rather  than  at  the  In- 
dividual choice  of  one.  It  Is  unnecessary  to 
discuss  t1<«>se  reasons,  however,  as  the  terms 
of  the  cMitract  de&dtfily  express  what  the 
parties  agreed  to  da  The  court  of  appeals, 
in  the  cajse  of  Scarlett  v.  LlwAds,  66  N.  J. 
Eq.  7S2.  40  Ati.  COS.  Interpreted  the  dauae  now 
under  consideration  with  relatkn  to  the  power 
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ot  Canfl^  t»  contlnne  to  make  sales  after  the 
nutftxage  debts  were  paid,  and  held  that  the 
ponnr  con  tinned  nntll  not  only  the  mortgage 
debts  wen  paid,  but  nntll  there  was  a  written 
request  ot  the  parties  Interested  to  conTey  to 
them.  The  ccnnplalnant  contenda  that  the  de- 
fendant's crlUdsm  of  the  bill  In  this  particu- 
lar has  no  forces  becaoae  he  says  the  frand  tst 
the  defendant  must  be  corrected,  the  true  pro- 
portions ot  the  parties  declared,  and  the  a^ee- 
ment  be  reformed  accordingly,  before  there 
can  be  any  conyeyance.  But  this  Is  not  the 
frame  of  his  bQl.  Th^e  Is  no  allegation  what- 
ever that  he  and  Seariett  &  Scarlett  have.  In 
writing,  requested  conveyances  to  be  made, 
tither  according  to  their  proportions  as  now 
expressed  the  trost  agreement,  or  after  the 
true  proportion*  shall  have  been  declared  by 
the  reformation  ot  the  trust  agreement.  He 
prays  a  decree  for  a  conveyance  to  him  of  bis 
undivided  Interest  In  the  residue,  without  any 
definition  of  the  proportion  whlt^  shall  be  the 
basis  ot  the  proposed  conveyance.  There  are 
sevoral  criticisms  to  whldi  the  cmnplalnant's 
bill  la  open  on  this  phase  of  the  ease,  which 
are  not  redted  as  causes  of  demurrer.  The 
prayer  for  conveyance  asks  that  a  deed'  be 
made  to  the  complainant  for  his  share  of  all . 
the  property  unconveyed.  while  the  trust 
agreement  jnly  provides  fa*  conv^ance  of  the 
lands  unstdd.  or  uncontracted  for.  The  com- 
plainant also  asks  for  a  conveyance  of  his  In- 
terest to  himself,  without  recognizing  the  right 
of  Scarlett  &  Scarlett  to  a  conveyance  of  their 
prDportI(»i  at  the  same  time,  while  the  agree- 
ment contemplates  a  conveyance  not  only  to 
him,  but  to  Scarlett  &  Scarlett  as  well,  leav- 
ing the  defendant  the  holder  of  his  Individual 
interest,  thus  effectually  takli^  all  the  prop- 
erty out  of  the  trust,  and  enabling  each  to 
deal  with  his  share  as  he  likes,  without  regard 
to  the  trust  plan.  The  complainant's  bill  does 
not  show  that  the  Joint  request  in  writing 
WhIoh  the  trust  agreement  requires  as  a  pre- 
liminary to  a  conveyance  of  the  undivided 
shares  In  the  residue  ot  the  lots  has  ever 
been  made,  and  the  third  cause  of  demurrer 
Is  a  just  crltldsm  of  that  element  in  the  bill 
which  seeks  a  decree  for  the  conveyance  to 
the  complainant  of  his  undivided  Interest  hi 
the  residue  of  the  Isnds,  and  a  consequent  par- 
tition. But  the  defendant's  demurrer  Is  not 
ringle  to  this  dement  In  the  bill.  It  address- 
es itself  as  well  to  the  allegations  and  prayer 
t(X  the  reformation  of  the  trust  agreement  be- 
cause of  the  fraudolent  action  of  the  defend- 
ant, as  to  which  the  cmnpIaJnant,  upon  the 
stated  facts,  la  entitled  to  relief.  This  elC' 
ment  in  the  bill  being  Included  within  the  de- 
muTT^,  it  Is  too  broad,  and  must  be  overruled. 
Metler's  Adm'rs  v.  MeUer,  18  N.  J.  Bq.  274. 
A  demurrer  that  is  too  extensive,  or  bad  In 
part,  must  be  wholly  overruled.  Story,  Eq. 
PI.  pars.  443,  692;  1  Danlell,  Cb.  PL  &  Prac. 
(6th  Am.  Ed.)  i  584. 

The  defendant,  to  that  part  of  the  bUl  which 
seeks  a  discovery  and  accounting,  flies  his 
plea,  alleging  that  another  suit  Is  pending  in 


this  comt,  tn  wbldi  both  Uie  comtUfSmM  and 
the  defendant  are  parties,  presenting  Um  aame 
matters,  to  the  same  ^eet,  and  tov  the  like 
relief  as  the  complainant  preseaits  In  this  suit 
The  plea  Is  framed  as  a  bar  to  all  that  part 
of  complainant's  bUl  to  which  the  defendant 
baa  not  demurred.  To  sustain  such  a  plea, 
the  whole  of  the  relief  songht  In  tbe  second 
suit  must  be  attainable  in  the  first,  and  tbe 
remedy  afforded  In  tbe  first  salt  most  be 
equally  as  benefldal  to  the  complainant  as 
that  which  he  may  secure  In  the  second  suit. 
Way  V.  Bragaw,  16  N.  J.  Eq.  217,  218.  Tbe 
former  suit  brought  by  Scarlett  A  Scariett 
against  Oanfleld,  and  making  Larter  dtf  end- 
ant.  Is  pending  In  this  coort  In  that  stUt 
there  is  no  allegatlcMi  of  Canfleld's  fraudulent 
contrivance  whereby  he  obtained  the  accept- 
ance of  Uie  declaration  ot  trust  recognizing 
him  as  the  holder  of  a  larger  Into^st  than  he 
contributed.  Nor  is  there  any  asking  for  a 
reformatlMi  of  the  declaration  of  trust  accord- 
lugly.  for  a  readjustment  ot  the  proportions  in' 
which  the  mtme^s  should  be  divided,  nor  for 
an  accounting  on  the  corrected  basis.  In 
these  particulars  none  of  the  relief  sought  In 
this  case  Is  attainable  In  the  former  suit  At 
tbe  hearing  the  counsel  for  tbe  def«idant  was 
asked  whether  the  Scarlett  bill  sought  r^ef 
on  the  ground  of  tbe  alleged  fraud  of  Canfleld 
In  the  original  contrlbutltui  to  the  pnrdiase. 
He  admitted  that  It  did  not  set  up  the  fraud- 
ulent action  alleged  tn  this  suit,  but  claimed 
that,  as  It  asked  an  accounting  according  to 
the  right  of  the  parties,  It  necessarily  Involved 
the  matters  npon  which  relief  Is  here  asked 
Tbe  difference  between  tbe  two  cases  la  clear. 
Canfleld's  fraudulent  action,  not  being  alleged 
In  the  Scarlett  suit,  could  not  be  proved,  nor 
could  any  relief  be  granted  upcm  It,  In  that 
suit.  That  action  asks  an  accounting  and  a 
settlement  upon  the  basis  of  the  trust  agre^ 
ment  as  It  Is  expressed,  without  change.  This 
suit  seeks  to  show  Canfleld's  fraudulent  con- 
trivance, whereby  he  Induced  the  other  par- 
ties to  accept  him  as  Interested  to  a  larger 
amount  than  he  paid,  and  thns  obtained  their 
acceptance  of  the  dedaratim  that  he  held  a 
larger  proportion  In  the  venture  than  he  was 
In  tact  entitled  to  have.  It  also  asks  a  decree 
that  tbe  trust  agreement  be  reformed  so  that 
the  defendant's  Interest  shall  be  reduced  to  Its 
ti-ue  proportion,  and  for  an  accounting  on  that 
basis.  Tbe  plea,  in  setting  up  the  Scarlett  snlt 
as  a  bar,  is  not  true  hi  Its  averment  that  It  la 
prosecuted  for  the  same  matters,  .to  the  sum 
effect,  and  for  the  like  relief  for'  which  this 
salt  is  brought,  and  should  be  ovemded.  1 
will  advise  a  decree  accoidlnsftf,  wlQi  costi  to 
the  complainant. 

(H  M.  J.  »> 
JOHNSON  et  al.  v.  MASON. 
(Oonrt  ot  Brrots  and  Appeals  ot  New  Jeraey. 
March  S,  1900.) 

RBPI-ETm-^DOMENT— EXKCDTION-BOND. 

1.  Wbeo  a  bond  is  given  by  a  defendant  io 
replevin  under  the  ninth  and  tenth  aecdoas  ot 
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the  replerin  act,  the  onbr  jadpnent  that  can 
be  rendered  on  the  trial  is  a  judgment  for  the 
Talne  of  the  goods,  and  damagea  for  tb^  de- 
tention. 

2.  Upon  inch  Jodgment  the  plaintiff  In  repleT- 
In  may  lune  execatlon  against  the  defendant, 
or  sue  npoB  the  replerin  bond,  orproceed  ander 
section  26  of  tiie  replevin  act  The  defendant 
cannot  retam  the  goods  In  satisfaction  of  the 
jadgmenL 

S.  If  suit  Is  bronarht  against  the  nnretj  apon 
the  replevin  bond,  he  may  prove,  in  discharge 
of  his  liability,  that  he  has  complied  with  his 
contract  by  offering  to  return  the  gooda  in  ac- 
cordance with  the  condition  of  the  bond. 

(Syllabos  by  the  Coart) 

Error  to  supreme  court 

Action  by  Kirk  Johnson  and  others  against 
James  H.  Mason.  Judgmoit  Cot  plaintiffs. 
Defendant  brings  error.  BerennL 

Thompson  &  Ciole,  ftxr  plaintiff  ta  mm. 
Robert  B.  Stephany,  for  defendants  in  error. 

VAN  STOKBL,  J.  The  defendant,  Uason, 
was  atirety  to  the  plaintiffs,  who  were  also 
plaintiffs  in  r^Ievin,  on  a  r^levln  bond  giv- 
en by  the  defendant  in  replevin  ander  section 
9  of  the  replevin  act  8  Gen.  St  p.  2772. 
TTpon  the  trial  of  the  replevin  suit  title  plain- 
tiffs obtained  a  Judgment  for  $272.68  against 
ttie  defendant  in  replevin.  It  does  not  ap- 
pear that  any  execntion  was  Issued  upon  that 
Judgment  Tbe  plaintiffs  in  replevin  brought 
this  suit  against  Mason,  the  surety  upcn  the 
replevin  bond.  The  defendant  moved  on  the 
trial  to  nonsuit  because  the  plaintiffs  showed 
no  breach  of  the  condition  of  the  bond,  and, 
that  motion  being  overmled.  the  surety  of- 
fered to  show  that  he  bad  complied  with  the 
condition  of  bis  bond  by  offering  to  return 
tbe  goods  replevied  in  as  good  condition  as 
when  they  were  r^levled.  This  offer  was 
also  overruled,  and  Judgment  was  directed  for 
the  plaintiffs  in  r^levln  for  the  amount  of 
the  Judgment  previously  recovered  against 
tbe  defendant  In  replevin.  BrrtH*  Is  assigned 
upon  tbe  rulings  of  the  trial  court 

The  condition  of  the  replevin  bond  was 
that  tbe  goods  should  be  delivered  to  the 
plaintiffs  in  as  good  condition  as  they  were 
at  the  lime  the  defendant  claimed  them,  if  the 
same  shotild  be  adjudged  to  the  plaintiffs  In 
replevin.  Section  9  of  the  rej^evln  act  Then 
section  10  provides  Uiat  the  goods  shall  be 
d^vered  to  defendant  In  replevin,  and  the 
snit  then  proceeded  with,  and,  if  the  plaintiff 
recovers,  tbe  Jury  shall  find  the  value  of  the 
goods  and  tbe  damages  of  the  plaintiff,  and 
tbe  plaintiff  shall  have  Judgment  for  the 
Talue  of  tbe  goods,  and  for  damages  for  the 
detention.  Section  10  further  provides  that 
upon  such  Judgment  the  plaintiff,  hi  addltlcm 
to  bis  remedy  on  the  bond,  may  have  ncecn- 
tion  against  the  defendant  in  replevin  for  the 
Amount  of  the  Judgment.  Thus  It  appears 
that  In  sneh  suit  the  plaintiff,  If  he  succeeds, 
must  take  Jodgm^kt  afalnst  tbe  defoidant 
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In  replevin  for  the  value  of  the  goods  and 
damages  as  found  by  the  Jury.  He  cannot.  In 
that  suit,  take  any  other  Judgment  But  sec- 
tion 10  expressly  provides  that  after  be  bas 
taken  such  Judgmoit,  be  may  stUl  proceed  on 
the  replevin  bond  against  the  surety.  That 
this  remedy  Is  cumulative  also  appears  from 
section  26  of  the  replevin  act  nnder  which 
the  plaintiff  may  apply  to  tbe  trial  court  fbr 
an  order  upon  the  defmdant  to  restore  tbe 
goods  to  him.  Suit  therefore,  clearly  lies  in 
this  case  on  the  replevin  bond  against  the 
surety,  but  In  the  suit  on  that  bond  the 
plaintiffs  cannot  recover  without  showing  a 
breach  of  Its  condition.  The  surety  bad  not 
before  been  in  court  and  be  could  be  bound 
only  by  his  conduct  as  stated  in  the  cond^ 
tlon  of  his  bond.  That  condition,  as  before 
stated,  was  that  he  would  deliver  the  goods 
to  the  plaintiffs  In  as  good  condition  as  when 
defendant  in  replevin  claimed  them,  If  the 
same  should  be  adjudged  to  the  plaintiffs. 
Tbe  condition  was  not  that  if  a  return  of  the 
goods  be  adjudged,  "but  If  the  goods  be  ad- 
Judged  to  the  plaintiffs;  that  Is,  If  the  result 
of  the  suit  should  be  the  finding  that  the  title 
to  the  goods  Is  In  tbe  plaintiffs.  In  ttals  case 
the  finding  of  the  verdict  for  the  value  of 
the  goods  for  the  plaintiffs  necessarily  car^ 
rled  with  It  a  finding  that  the  goods  belonged 
to  the  plaintiffs,  otherwise  tb^  could  not 
have  the  verdict  Such  finding  must  precede 
the  verdict  If  there  must  be  an  express 
Judgment  that  the  goods  belong  to  plaintiffs, 
the  bond  would  be  nugatory,  for  no  sndi  ex- 
press Jndgment  Is  authorized  by  the  statute, 
or  can  be  rendered.  A  construction  of  the 
statute  cannot  be  accepted  which  leads  to 
the  result  that  the  lawmaker  has  enabled  tbe 
defendant  In  replevin  to  retain  the  plaintiffs' 
goods  by  giving  a  bond  which  can  under  no 
circumstances  be  enforced  against  the  snre^. 
The  surety  is  liable  upon  his  bmd  acowdlng 
to  Its  condition,  but  be  had  tbe  right  to  show 
performance  of  the  CMidltlon,  and  It  was  er- 
ror In  tbe  trial  court  to  refuse  to  permit  blm 
to  show  an  offer  to  return  tbe  goods.  The 
opinion  of  cailef  Justice  Beasley  In  EleU  t. 
Post  38  N.  J.  Law,  846,  Is  not  to  the  con- 
trary. He  there  considered  merely  the  right 
of  the  plaintiff  in  r^evln  as  against  the 
defendant  hi  replevin.  He  was  reviewing  tbe 
replevin  suit  to  which  the  surety  on  the 
bond  was  not  a  party,  and  be  properly  held 
that  the  plaintiff  could  have  execntion  against 
the  defendant  In  replevin  for  the  value  of  the 
goods  and  damages  found  by  tbe  verdict  and 
Judgment  or  that  he  could  sue  upon  tbe  bond, 
but  the  defendant  In  replevin  bad  no  right 
to  return  the  goods  In  satisfaction  of  tbe  Judg- 
ment The  liability  of  the  surety,  whoi  suit 
is  Instituted  on  tbe  replevin  boiUl,  was  not 
Involved  or  discussed  In  that  case.  Tbe  Jndg* 
mmt  below  abonld  be  reroaed. 
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(Si  N.  J.  U  SU) 

BAGEABD  T.  CONSOUDATBD  TRAOTION 
00. 

(Oourt  <tf  Brron  and  Appeals  of  N«w  Jener* 

March  8,  1900.) 

GARRUOIS— INJURY  TO  PASSBNGBR— WITNBSa 
— IMPE1A.CH  M  B»JT— CONTRIBUTOKY 
NEQUOBMCB. 

1.  A  pfisaeDger  on  a  street  car,  who,  as  he 
testified,  was  sich,  but  whom  the  carrier's  B^rr- 
ants  supposed  to  oe  under  the  influeQce  ol  liq- 
uor, was  helped  from  the  car  at  the  terminua  of 
liie  route,  and  by  the  conductor  of  the  car  was 
led  to  the  front  of  the  sUtlon,  at  or  oear  to  the 
public  street,  and  left  at  a  place  where  his 
way  was  open  in  the  direction  in  which  he 
wished  to  go;  the  conductor  then  leaving  on  his 
outward  trip.  He  turned  and  went  towards 
the  back  of  the  station,  and  20  minutes  later 
•lipped  down  between  the  front  and  rear 
wheels  of  a  car  moving  on  a  track  that  la; 
between  where  he  was  then  standing  and  the 
place  where  he  was  left.  In  a  suit  against 
the  railway  company  to  recover  damages  for 
the  resulting  injury,  held,  that  no  cause  of  ac- 
tion was  established. 

2.  On  the  trial  of  an  issue  of  fact,  where  the 
bona  fides  of  a  claim  is  challenged,  it  is  com- 
petent to  prove  that  on  a  former  trial  of  the 
same  issue,  in  which  the  party  whose  claim  is 
challenged  testified  to  an  entirely  different  state 
of  facta,  he  produced,  also,  a  witness  to  corrob- 
orate his  statement  The  evidence  is  not  to  be 
received  as  affirmative  proof  of  what  was  de- 
posed, but  as  discrediting  such  party. 

3.  When  one,  by  reason  of  his  own  voluntary 
intoxication,  exposes  himself  to  danger  and 
receives  injuries  which  be  could,  and  by  the 
exercise  or  ordinary  prudence  would,  have 
avoided  if  sober,  he  Is  ffuilty  of  contributory 
t^llgence,  and  cannot  recoTer  for  aueh  in- 

(SyllabuB  by  the  Court) 

£rror  to  anpremtf  conrL 

Action  Josepb  Bageard  against  the  Gon- 
■olldated  Traction  Company.  Judgment  for 
plalntiir.  Defendant  brings  error.  Bevera- 
ed. 

The  plalhtlff  to  the  first  count  of  his  dec- 
laration complained  that  the  defendant,  a 
common  carrier  of  pasaengera  upon  an  elec- 
tric street  railway,  did  not  use  due  care  to 
assist  him  to  get  safely  off  a  car,  on  which 
he  was  a  passenger,  at  the  terminal  station 
at  the  foot  of  Exchange  Place,  In  Jersey 
City,  near  the  Pennsylvania  Railroad  ferry 
to  New  York,  and  to  pass  through  such  sta- 
ttoo  to  the  street,  and  so  negligently  man- 
aged another  car  as  to  run  him  down  while 
be  was  carefully  proceeding  through  the  sta- 
tion In  departing  from  the  car  on  which  be 
had  arrived.  In  the  second  count  he  com- 
plained that  on  his  Journey  In  defendant's 
car  he  became  seriously  111  and  faint,  and  It 
thereby  became  the  duty  of  the  defendant  to 
use  the  highest  practicable  degree  of  care 
for  his  safety  and  safe  delivery  beyond  the 
tracks  of  the  defendant  In  its  said  station, 
and  averred,  as  breach,  that  the  defendant 
so  negligently  managed  another  car  pro- 
pelled along  one  of  the  tracks  of  the  station, 
and  80  negligently  placed  and  left  the  plain- 
tiff In  hlB  condition  of  illness  and  falntness 
In  the  station,  and  among  the  tracks  of  the 
defendant,  that  while  he  was  endeavoring  to 


proceed  tarn  the  Btatloa  be  was  rnn  down 
by  snch  oOier  car.  Under  idea  of  the  gen- 
eral lasne,  Oie  cause  camo  on  tor  trial  at 
the  Union  circuit,  and  reanlted  In  a.  verdict 
for  the  plaintiff.  This  writ  of  errm  remibTea 
the  consequent  judgment  and  reversal  la 
sought  upon  exceptions  sealed  at  the  trlaL 

James  B;  Tredenbnrgh,  tor  plaintiff  In  eV- 
ror.  Oeorge  H.  Bmca^  for  defendant  In  er* 
ror. 

COLLINS,  J.  (after  stating  the  tacts). 
Exceptions  to  the  refusal  of  the  trial  Judge 
to  nonsuit  the  plaintiff  or  direct  a  vwdlct 
for  the  defendant  Involve  an  examination  of 
the  evidence  In  the  cause.  The  plaintiff  was 
injured  on  June  12,  1897,  In  the  terminal 
station  of  the  defendant's  electric  street  rail- 
way at  the  foot  of  Exchange  Place,  In  Jer- 
sey City,  near  the  ferry  to  Mew  York.  This 
terminal  station  was  thus  arranged  and 
used:  Inbound  cars  ran  east  down  Twlc 
street  on  a  single  track,  and  tlien  Into  the 
station  on  four  tracks,  diverging  therefrom 
and  curving  to  the  north.  In  the  station  Uie 
four  tracks  were  parallel  with  each  otbw, 
and  ran  northward  to  the  south  line  of 
Exchange  Place.  Thence  they  converged, 
crossing  the  sidewalk  and  curving  to  the 
west  until  they  merged  In  a  single  outward- 
bound  track  in  that  street  The  cars  came 
to  a  stop  a  little  south  of  the  line  of  Ex- 
change Place,  and  thence  started  forward 
on  their  outward  trips.  These  terminal 
tracks  were  covered  by  a  shed,  open  front 
and  rear,  and  supported  at  the  sides  by 
posts  10  Inches  square.  The  company's  of- 
fice adjoined  this  shed  on  the  east  and  Tay- 
lor's Hotel  adjoined  It  on  the  west  The 
space  between  Taylor's  Hotel  and  the  west- 
ernmost track  in  the  station  was  4  feet  and 
8  Inches  wide.  Between  the  line  of  the 
posts  and  the  line  of  a  car  on  the  track  the 
distance  was  not  more  than  2^  feet  Pas- 
sengers had  no  proper  occasion  to  go  within 
this  apace,  the  car  exit  and  entrance  being 
on  the  other  side,  but  men  sometimes  did  so 
for  a  purpose  which  there  would  be  a  nuis- 
ance. Further  down  the  station  there  was 
an  offset  in  the  wall,  and  a  door  of  entrance 
to  the  hoteL  The  plaintiff  was  a  passenger 
on  a  car  that  ran  Into  the  station  on  the 
westernmost  track  at  11:25  p.  m.  His  des- 
tination was  the  ferry  to  New  TorkI  He 
was  asleep  in  the  car,  and  after  the  other 
passengers  had  gone  he  was  awakened  by 
the  conductor  and  motorman.  He  testified 
that  he  was  sick.  They  tesUfled  that  they 
supposed  that  he  was  under  the  Influence  of 
liquor.  There  was  no  proof  that  anything 
was  said  by  or  to  him.  He  was  helped  to 
the  ground  on  the  east  side  of  the  car,  and 
led  out  to  the  front  of  the  station.  He  call- 
ed as  witnesses  the  conductor  and  motor- 
man,  who  at  the  time  of  the  trial  were  not 
in  defendant's  employ.  The  conductor  tes- 
tified that  be  led  the  plaintiff  to  the  ed^  of 
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tbe  sidewalk,  beyond  the  compaoy'a  prem- 
iMi.  The  motorman  testified  that  be  saw 
tbe  cwiductor  leading  the  plaintiff  along  by 
tbe  side  of  the  car  towards  the  street,  but 
did  not  see  how  far  he  went  Tbe  plaintiff 
teattfled  that  he  was  taken  beyraid  the  car, 
but  not  to  tbe  street.  How  near  to  the  side- 
walk be  was  brought,  he  could  not  aay.  He 
tnrther  testified  that  be  knew  nothing  of 
what  happened  from  the  time  he  was  left 
nntll  be  was  Injured,  except  that  he  was  try- 
ing to  get  out  of  tbe  station.  Tbe  conductor 
admitted  that  on  tbe  trial  of  a  suit  brought 
for  tbe  same  Injury,  in  which  there  wan  a 
nonsuit,  he  bad  testified  that  he  left  tbe 
plaintiff  0  or  0  feet  short  of  tbe  sidewalk, 
t>at  be  said  that  his  memory  had  been  re- 
fresbed.  and  bis  present  statement  was  cor^ 
red.  Tbe  plaintiff  did  not  repudiate  the 
condnctor  as  a  witness,  as  be  possibly  might 
bare  done,  .on  tbe  ground  of  surprise;  and.  in 
view  of  Us  own  nncertainty,  It  must  be  con- 
sidered as  proved  tbat  he  was  taken  bey<md 
tbe  defendant's  premises.  It  makes  little 
difference,  however,  whether  he  was  taken 
to  tbe  street,  or  to  within  a  few  feet  of  It. 
At  cither  point  be  was  perfectly  safe,  and 
bis  coarse  to  tbe  ferry  was  open.  Ue  was 
able  to  walk,  and  there  was  no  proof  that 
anything  In  his  condition  Indicated  that  it 
was  Improper  qr  unsafe  to  leave  him  at  the 
front  of  tbe  station,  whatever  may  have 
been  the  exact  spot  where  he  was  left  Tbe 
conductor  tea  tilled  that  as  bis  car  left  the 
station  on  its  outward  trip  tbe  plaintiff  turn- 
ed and  went  towards  the  back  of  tbe  sta- 
tion. He  was  next  seen,  as  far  as  the  tes- 
timony shows,  by  a  witness  called  In  bis 
brtiaU,  and  two  called  for  the  defendant, 
and  was  then  standing  between  tbe  hotel 
and  a  car  on  the  westernmost  track,  that  was 
awaiting  the  starter's  signal.  Its  schedule 
time  to  arrive  vnu  11:40  p.  m.,  and  to  leave 
Was  11:45  p.  m.  He  was  leaning  against  tbe 
hotel,  or  one  of  the  posts  of  the  sbed,  and 
bftd  been  vonUtlng.  HJs  witness  waa  the 
motonnao  of  a  car  tbat  bad  Just  come  In  be- 
blnd  tbe  other,  and  npon  the  same  track. 
Tbe  car  ahead  started,  and  as  it  did  so  the 
^altttiff  slid  down  to  Ibe  ground,  and  his 
fttet  went  under  the  rear  wheels  and  vrere 
cmshed.  No  negligence  Is  attributable  to 
those  in  cbarge  of  tbat  car,  for  they  bad  no 
reason  to  look  for  any  one  in  the  place 
where  plaintiff  stood;  and  none  to  tbe  mo- 
torman of  the  car  behind,  for  he  was  under 
DO  duty  to  give  warning.  Nor  was  there  any 
apparent  danger  to  the  plaintiff.  He  was 
safe  as  long  as  he  stood  still,  and  bis  fall 
was  not  due  to  tbe  car's  starting,  but  to  his 
own  9SA  or  dnm^m  state. 

nie  first  connt  of  tbe  dedaratlon,  of  omuw^ 
had  no  sapjKut,  and  the  case  under  the  sec- 
ond count  was  rested  solely  on  the  fallare  to 
take  the  plaintiff  "beyond  the  tracks"  in  tiie 
company's  station.  If  the  plaintiff  was  able 
to  walk,  and  merely  under  the  Influence  of 
liquor,  be  could  ask  no  greater  care  than  tbat 


dne  to  sober  passengers.  If  tbe  proof  war- 
ranted notice  to  tbe  car  conductor  tbat  tbe 
plaintiff  was  sick,  although  not  helpless,  then 
such  extra  care  was  demanded  as  the  circnm- 
stances  seemed  to  require.  That  would  have 
been  a  Jury  question,  but,  to  justify  Aibmls- 
slon  of  recovery  for  the  plaintiff's  injury,  It 
must  have  appeared  tbat  tbe  Injury  was  proxi- 
mately caused  by  neglect  to  exercise  such  care. 
For  example,  bad  the  plaintiff  been  in^ed, 
as  In  fact  be  claimed  upon  a  former  trial,  in 
attempting  Immediately  to  cross  the  tracks 
that  lay  between  where  he  was  left  and  the 
ferry  which  was  his  destination,  a  Jury  might 
well  have  found  tbat  sufficient  care  towards  a 
sick  man  bad  not  been  exerdsed;  and  this 
although  be  may  have  been  taken  to  tbe  side- 
walk, for  even  then  he  would  have  had  to 
crras  tbe  tracks.  But  the  proof  showed  that 
the  plaintiff  turned  and  re-entered  tbe  station, 
and  that  he  was  hurt  some  20  minntes  later, 
on  a  track  that  did  not  lie  within  his  coarse. 
Plainly,  there  was  no  causal  connection  be- 
tween tbe  alleged  negligent  omission  and  the 
accident  to  tbe  plaintiff.  There  should  bavs 
been  a  nonsuit  or  a  Erection  of  a  verdict  for 
the  defendant. 

As  the  case  may  be  retried,  attention  sboold 
be  called  to  two  Incidental  errors  in  tbe  rulings 
at  the  trial.  One  was  with  respect  to  the 
evidence  on  tbe  trial  of  tbe  former  action. 
At  that  trial  tbe  plaintiff  testified  to  an  entire- 
ly different  condition  of  affairs  from  tbat  de- 
veloped at  tbe  trial  now  under  review.  Th&i 
was  bis  testimony:  "I  alighted  from  tbe  car 
after  It  stopped.  I  alighted  and  walked  to- 
wards the  ferry,  and  as  I  was  walking  np  tbe 
hill,  and  turned  to  go  to  the  ferry,  a  car 
Btmck  my  right  leg,  threw  me  to  the  ground, 
&nd  ran  over  my  foot"  ^at  he  so  testified, 
tbe  defendant  was  permitted  to  prove;  but 
an  offer  to  prove  tbat  at  tbe  former  trial  be 
produced  a  witness  to  corroborate  bis  story 
was  overruled,  against  defendant's  exception, 
on  the  ground  that  the  evidence  would  be 
hearsay.  Satin  exclusion  was  erroneoos.  Tbe 
evidence  was  competent  on  a  challenge  of  tbe 
bona  fides  of  tbe  plalntiCTs  claim.  It  could 
not  be  received  as  proof  of  what  was  deposed, 
but  It  might  property  discredit  the  plaintiff. 
Of  coarse,  a  party  Is  not  bound  In  one  trial 
by  the  testimony  of  a  witness  produced  by  blm 
upon  a  previous  trial  of  tbe  same  lisne.  He 
may  have  be^  disappointed  In  satib  testbnony. 
It  may  have  been  false  or-  mistaken  testimony. 
But,  where  the  point  sought  to  be  establisbedi 
Is  tbat  tbe  plaintiff  had  previously  put  forth 
a  different  dalm,  It  is  permissible  to  prove, 
not  <mly  that  he  himself  asserted  it  In  testi- 
mony, but  also  tbat  be  jirocnred  others  to  snih 
port  him.  Affldarlts  or  statonents  ot  third 
persons,  used  by  a  party,  are  erldeoce  agiUnst 
blm  in  a  snbseqaent  controversy.  They  stand 
on  tbe  ground  of.  admissions.  BrlckeU  t. 
Hulse,  7  Adol.  &  B.  4S5;  Gardner  v.  Moult 
10  Adol.  A  E.  464;  BIcbards  v.  Mcwgan,  4 
Best  &  S.  641.  Th^  la,  of  course,  a  dlffra- 
ence  between  nidi  casus  and  tbat  now  In  hand; 
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bat,  to  the  extent  Indicated,  there  Is  like  rea- 
son for  the  legality  of  the  excluded  evidence. 

The  other  error  was  In  the  Inadequate  treat- 
ment In  the  (diai^,  of  the  Bobject  of  the 
plalntllTs  alleged  Intoxication,  as  constituting 
contributory  negligence.  The  defendant  re- 
quested the  trial  Judge  to  Instmct  the  jury 
that  if  the  Intoxication  of  the  plaintiff  con- 
tributed to  the  iujnry,  as  a  proximate  cause 
thereof,  he  could  not  recoyer;  and,  again,  that 
If  the  Jury  should  believe  from  the  testimony 
that  at  the  time  of  the  accident  tbe  plaintiff 
was  In  a  state  of  intoxication,  and  that  such 
state  of  Intoxication  placed  him  In  such  a 
condlUon  that  he  was  nnable  and  failed  to 
exercise  that  care  and  caution  required  of  a 
sober  man,  and  that  by  reason  of  such  condi- 
tion he  was  injured,  then  and  In  such  event  he 
could  not  recover.  To  these  requests  the  sole 
response  In  tbe  charge  was  this:  "Therefore 
I  say  to  yon  that  the  company.  In  taking 
charge  of  that  man,  If  be  was  in  a  condition 
that  be  could  not  take  care  of  himself,  owed 
bim  a  duty  to  take  him  out  to  the  street,  or 
out  of  a  place  of  danger.  Now,  did  tbey  do 
that?  If  tbey  did,  then;  If  be,  on  account  of 
being  in  an  Intoxicated  condition,  <a  for  any 
other  reason,  afterwards  went  back  upon  tbe 
premises  of  the  company,  and  was  Injured, 
the  company  Is  not  liable,  ualess  they  injured 
blm  Intoitionally."  This  ruling,  in  effect,  de- 
prived the  company  of  the  defense  of  contrib- 
utory negligence  arising  from  Intoxication. 
It  was  entitled  to  that  defense,  if  lawful, 
wbethM  the  plitlntifl  was  taken  from  or  left 
npon  it!  premises.  If  a  drunkoi  man  Is  ac- 
cepted as  a  passenger,  tbe  carrier  should  not 
leave  him  In  a  place  of  danger;  but  I  know  of 
no  rule  that  ^requires  the  carrier  to  follow  up 
the  drunken  man.  If  left  In  a  place  of  safety, 
though  on  the  carriei'B  premises,  and  see  that 
In  bis  wanderings  he  does  not  get  in  danger. 
Tbe  question,  however,  is  entirely  apart  from 
defendant's  negligence.  A  sober  man  In  tbe 
position  of  the  plaintiff  when  he  slid  down 
beneath  tbe  car  wheels  could,  with  proper 
care,  have  avoided  such  an  accident  In  fact, 
be  would  have  been  not  at  all  in  danger.  No 
matter  how  the  plaintiff  came  to  be  in  that 
position,  if  bis  sliding  down  was  wholly  or 
partly  due  to  drunkenness,  and  the  rule  con- 
tended for  be  law,  there  could  be  no  recovery. 
That  such  Is  the  legal  rule  la  well  established. 
Ui  all  that  I  have  said  upon  this  subject,  It 
must  be  understood  that  the  drunkenness,  to 
consUtnte  a  defense,  must  have  been  volun- 
tary on  the  plaintiff's  part;  and  this,  I  under- 
stand, was  assumed  in  the  requests  to  charge. 
There  was  proof  sufficient  to  go  to  tbe  Jury 
of  Budi  drunkenness,  and  tbe  requests  were 
pertlnott  .  Dmnkenness  alone,  though  volun- 
tary, Is  not  negligence.  A  drunken  man  may 
be  careful.  The  true  rule  Is  that  voluntary 
clrunkenness  does  not  relieve  the  drunken  man 
from  tbe  degree  of  care  required  of  a  sober 
man  In  the  same  circumstances,  and.  If  bis 
drunkenness  renders  bim  Incapable  of  exercis- 
ing meh  caie,  ttien  It  eontrlbntes  to  any  Injory 


thereby  sustained,  and  bare  recovery  for  an- 
other's negligence.  The  text  writers  who  treat 
of  contributory  negligence  all  assert  this  doc- 
trine. A  great  array  of  refeteuces  wHl  be 
found  In  the  recent  case  of  Smith  r.  Railroad 
Co.,  114  N.  C.  728,  IB  8.  E,  86S,  923.  25  L.  R. 
A.  287,  where  the  doctrine  Is  declared  and 
elaborately  defended.  The  adjudged  cases  are 
collated  In  7  Am.  &  Eng.  Enc  Law  <2d  Ed.) 
p.  491.  The  beet  statement  of  the  doctrine  I 
have  found  Is  that  of  McBride.  J.,  In  Woods  t. 
Board,  128  Ind.  289,  291,  27  N.  B.  611.  as  fol- 
lows: "Where  one  by  reason  of  his  own  vol- 
untary Inttolcfltion  exposes  himself  to  danger, 
and  receives  Injuries  which  he  could,  and  by 
the  exercise  of  ordinary  prudence  would,  have 
avoided  If  sober,  he  Is  guilty  of  contributory 
negligence,  and  cannot  recover  for  such  In- 
juries." Another  apposite  judltial  utterance 
Is  found  In  Railroad  Oo.  v.  Cra^  71  IlL  177- 
181,  where  it  is  said  that  "a  person  who  vol- 
untarily uses  Intoxicating  drinks  until  he  bsa 
become  physically  helpless,  or  his  powers  so 
far  tanpalred  that  be  is  unable  to  erert  tbe 
necessary  effort  to  avoid  danger,  Is  guil^  of 
negligence  when  he  places  himself  In  a  posltton 
of  danger;  and  so  when  be  thus  stupefies  and 
deadens  his  Intellectual  powers  so  that  he  la 
unable  to  foresee  and  guard  against  danger." 
These  words  seem  stMklngiy  a]K>ropriate  to  the 
plalntlfTs  plight  Jnst  previous  to  bUi  tnjuy*  It 
due  to  drink  and  not  to  sickneai. 


(«  N.  J.  L. 

RANKIN  et  aL  V.  NEWARK  LIBRART 
ASS'N  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  5.  1900.) 
CORPORATB  BLECnONS-CONTBST. 

1.  The  procedure  tor  contesting  corporate 
elections  under  section  42  of  tbe  corporation 
act  of  1896  is  applicable  to  all  coiporations  la 
which  there  are  shares  of  capital  stock  beM 
by  individuals  as  private  property,  the  owner- 
ship of  which  may  be  reeistered  In  the  corpo- 
rate books,  and  will  entitle  the  bolder  to  vote 
for  directors  of  tbe  corporation. 

2.  The  act  of  AprU  9,  1887,  providing  that 
in  every  library  association  every  atocknolder 
should  have  at  least  one  vote  Cor  each  share  of 
stock  held  by  him,  became  the  absolute  law  of 
the  Newark  Library  Association  on  being  as- 
sented to  by  every  stockholder  therein,  not- 
withstaoding  a  provision  in  the  special  charter 
of  the  asaociatlon  which  limited  the  rotina  pow- 
er of  shares  held  in  blocks  exceeding  five  hy- 
dngle  owners. 

(Syllabus  ^  the  Gonrtl 

Error  to  supreme  court. 

William  Rankin  and  others  brought  pro- 
ceedings against  the  Newark  Library  Associa- 
tion and  Gbandier  W.  Riker  and  others  to 
set  aside  the  election  of  the  latter  as  offlcera 
of  the  association.  Application  granted  on 
appeal  to  the  supreme  court,  and  the  associa- 
tion and  Riker  and  others  bring  error.  Re- 
versed. 

Robert  EL  MeCarter,  for  plaintiffs  In  error. 
Undabozy  ft  Vvpat,  tat  dtfeodanta  In  omr. 
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DIXON.  J.  By  the  ^cial  axrt  of  the 
lature  approved  February  18, 1847  (P.  L.  1&47, 
p.  69),  Incorporating  the  Newark  Library  As- 
sociation, It  was  provided  that  In  tbe  election 
ot  directors  each  stockboMer  should  have  one 
vote  for  each  share  of  stock  he  might  hold. 
If  not  more  than  five,  and  one  vote  for  every 
additional  five  shares,  and  that  those  persons 
having  a  majority  of  all  the  votes  thus  cast 
should  be  deemed  elected  as  directors.  By  ex- 
press reference  to  the  act  concerning  corpora- 
tions approved  February  14, 1S46  (P.  L.  1846, 
p.  IT),  this  charter  was  made  subject  to  al- 
teration, suspension,  and  repeal  In  the  discre- 
tion of  the  l^slature.  By  a  general  statute 
approved  April  9,  1887  (P.  L.  1897,  p.  189),  it 
was  enacted  that  every  stockholder  In  any 
lyceum,  library,  literary,  or  scientific  associa- 
tion or  Incorporation,  whether  Incorporated  by 
a  general  law  or  special  act  of  the  legislature, 
should  at  each  meeting  of  the  stockholders 
have  at  least  one  vote  for  every  share  of  stock 
beld  by  such  stockholder.  At  an  dectlon  held 
January  4,  1899,  for  the  choice  of  directors 
ot  the  Newark  Library  Association,  William 
Bankln  and  his  associates  were  elected  If  the 
votes  cast  are  counted  In  the  mode  prescribed 
by  the  charter,  but  Chandler  W.  Rlker  and 
bis  associates  were  elected  If  the  votes  cast 
are  counted  In  the  mode  appointed  by  the 
act  of  1897.  Mr.  Biker  and  his  associates 
Iiavlng  been  declared  by  the  tellers  to  be  elect- 
ed, Mr.  Rankin  and  hie  associates  appealed 
to  the  supreme  court,  under  section  42  of  the 
<!orporatlon  act  of  1896  (P.  L.  1896,  p.  277), 
to  have  set  aside  the  alleged  election  of  the 
Riker  associates,  and  to  have  their  own  elec- 
tion adjudged  and  established.  This  applies^ 
tion  prevailed  In  the  supreme  court,  and  the 
Judgment  of  that  court  Is  now  before  us  for  re- 
view. 

The  plaintiffs  In  error  first  contend  that  the 
application  was  not  authorized  by  the  statute 
of  1896,  because  the  association  was  not  or- 
eantied  for  the  pecuniary  profit  of  the  stock- 
holders, but  solely  as  a  charitable  enterprise 
pro  twno  publico.  But  If  that  be  conceded 
It  affords  no  ground  for  denying  the  propriety 
of  this  procedure.  There  Is  nothing  in  the 
section  dted  which  ai^ears  Intended  to  con- 
fine the  review  provided  by  It  to  corporations 
organised  for  profit  Its  language  is  broad 
-enough  to  embrace  all  corporations  In  which 
there  are  shares  of  capital  stock  held  by  In- 
^llTldaalB  as  private  property,  the  ownership 
of  which  may  be  registered  in  the  corporate 
tMXiks,  and  will  entitle  the  holder  to  vote  for 
<lirectorB  of  the  cwporatdon.  We  perceive  no 
ressMi  for  denying  to  this  language  Its  natural 
algnlflcance,  and  in  that  sense  It  embraces  the 
Newark  Library  AssoclatloiL  The  decision  of 
the  courts  in  Re  Bethany  Church,  60  N.  J. 
Law,  8S,  88  Atl.  701;  on  error,  sub  nom, 
James  v.  Keys,  60  N.  J.  Law.  503,  40  Atl. 
1131,— dealt  with  an  entirely  different  state 
of  affairs.  We  think  the  application  was  war- 
ranted by  the  statute. 

The  next  question  la  whether  at  the  Sec- 


tion of  January,  1899,  it  was  lawful  to  count 
the  votes  in  the  manner  directed  by  the  act 
of  1897.  The  terms  of  this  act  pUUnly  hiclude 
the  Newark  Library  Association,  and,  as  the 
charter  of  the  association  was  subject  to  al- 
teration In  the  discretion  of  the  legislature, 
we  see  no  reason  for  thinking  that,  as  to  the 
corporation  Itself,  the  statute  transcraded  the 
range  of  constitutional  legislation.  But  It  Is 
insisted  by  liie  applicants  that,  as  the  stock 
was  acquired  under  the  charter  of  1847,  there 
pertained  to  the  ownership  of  each  share  a 
vested  right  to  have  each  share  exert  so  much, 
and  only  so  much,  Infiuence  In  the  contn^  of 
corporate  concerns  as  the  charter  prescribed, 
and  that  this  right  was  so  far  property  of  the 
shareholder,  or  an  Incident  of  his  property, 
that  it  could  not  be  destroyed  imder  the  act 
of  1897.  But,  even  If  this  he  conceded  pro 
hac  vice,  we  nevertheless  are  of  opinion  that 
the  act  of  1897  was  rightly  followed  in  the 
election  of  1800.  The  right  thus  claimed  Is 
of  little  value.  The  charter  and  history  of  the 
association  show  that  It  was  organized,  not  for 
pecuniary  gain,  but  for  educational  purposes, 
and  that, '  so  long  as  the  association  was  a 
going  concern,  the  shares  of  stock  represented 
scarcely  anything  more  tlian  the  holder's  con- 
tribution to  this  benevolent  object  The  <^iar- 
ter  method  of  counting  the  votes  was  out  of 
harmony  with  the  general  rule  in  corporate 
elections.  In  view  of  these  circumstances.  It 
Is  reasonable  to  expect  that  the  stockholders 
would  not  Insist  upon  their  claim,  against  the 
expressed  desire  of  the  l^istature  to  produce 
uniformity,  and  even  slight  Indications  ought 
to  lead  to  the  conclusion  that  they  have  chosen 
not  to  do  so.  .  The  act  of  1807  being  a  public 
statute,  every  stockholder  Is  chargeaUe  with 
notice  of  Its  provisions,  and  accordingly  was 
bound  to  anticipate  that  at  the  election  to  be 
held  next  after  Its  passage  the  stockholders 
would  be  required  to  determine  whether  th^ 
would  accept  It  and  comply  with  Its  mandate. 
Hence  it  should  be  assumed  that  those  stock- 
holders who  felt  any  concern  In  the  question 
were  represented  at  that  election,  and  that  the 
absentees  assented  to  whatever  might  be  law- 
fully done  In  that  regard  by  those  In  attend- 
ance. It  appears  that  in  January,  1899,  there 
had  been  Issued  1,188  shares  of  the  capital 
stock  of  the  association.  Of  these,  1,100 
shares  were  represented  and  voted  upon  at  the 
election  of  January,  1898,  b^ng  tiie  first  elec- 
tion held  after  the  passage  of  the  act  of  1897, 
and  one  of  the  stockholders  owned  and  voted 
upon  443  shares  at  that  election.  If  the  votes 
then  cast  should  be  counted  pursuant  to  the 
charter,  one  set  of  directors  would  be  elected; 
If  counted  pursuant  to  the  act  of  1897,  another 
set  The  question  was  thus  directly  present- 
ed, which  statute  should  prevail?  Without  a 
dissenting  voice,  the  votes  were  counted  under 
the  act  of  1887,  and  the  directors  so  appearing 
to  be  chosen  were  declared  to  be  elected,  as- 
sumed their  offices,  and  managed  the  concerns 
of  the  coi'poratlon  during  the  succeeding  year. 
This  course  of  events  Indicates  flu  acceptance 
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of  tbe  act  of  ISBT  by  erery  stockholder  of  the 
asBoclation.  The  assent  of  those  present  or 
represented  at  tbe  electl<«  of  1896  Is  clear. 
The  assent  of  the  absemt  holders  of  the  re- 
maining 29  shares  la  shown  by  their  Implied 
assent  to  the  lawful  action  of  those  who  atp 
tended,  and  also  by  their  acquiescence  dor^ 
lug  the  year  of  1898  In  the  control  of  tbe  cor- 
poration by  the  directors  chosen  pursuant  to 
that  act.  Indeed,  none  ot  those  absentees  yet 
appears  to  dlssmt  Thus,  the  statute,  which 
on  its  enactment  became  perhaps  only  condi- 
tionally the  law  of  this  association, — the  con- 
dition being  the  assent  of  all  the  stockhold- 
ers,—became  on  fnlflUment  of  that  condition 
the  absolute  law  of  the  corporation.  Jackson 
T.  Walsh,  75  Md.  304,  23  AtL  778.  The  assent, 
once  given.  Is  Irrevocable.  Our  conclusion, 
therefore.  Is  that  the  act  of  1897  rightfully 
prevailed  In  the  election  of  1899,  that  Mr.  Bik- 
er and  his  associates  were  then  lawfully  elect- 
ed, and  that  the  Judgment  ot  the  supreme 
coort  shonUI  tw  revenwd. 


(U  N.  J.  U  t23) 

MATEB  T.  STAm 
(Court  of  Errors  and  Appeals  ot  New  Jersey. 
March  S.  190a) 

INDICTMENT  —  ALLEGATIONS  —  PHYSICIANS  — 
PRACTICING  WITHOUT  LICENSE— EVIDENCE. 

1.  An  indictment  for  a  statutory  offense  need 
not  contain  an  averment  that  the  defendant  is 
not  within  an  excepted  class,  unless  tbe  excep- 
tion ia  found  In  ttie  enacting  or  prohibitory 
clause  of  the  act  If  It  is  found  in«  separate 
subBtantive  daose,  or  in  a  subsequent  statute, 
and  ia  not  an  essential  part  of  the  description 
of  the  offense  It  Is  matter  of  defense. 

2.  It  Is  nnnecessary,  In  such  an  indictment, 
to  recite  a  public  statute  on  which  It  is  found- 
ed; but  where  it  Is  recited  with  a  material  vari- 
ance, and  the  indictment  concludes  with  the 
words,  "contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,"  without  refer- 
ring to  the  recited  statute,  the  recital  may  be 
rejected  as  snrplnsage,  and  a  tilal  thereunder 
be  held  regular. 

8.  Upon  the  trial  of  an  indictment  charging 
tile  defendant  at  a  certain  time  and  place  with 
oommencfng  the  practice  of  medicine,  without 
license,  by  then  and  there  prescribing  for  one 
C.  H.  a  certain  medicine,  etc.,  a  business  card 
of  the  defendant,  containing  his  name,  with 
the  title  "Dr."  prefixed,  and  advertising  himself 
as  pharmadst  and  chemist,  and  with  having  a 
free  dispensary  at  his  place  of  business,  where 
registered  physicians  were  in  attendance  daily 
to  give  medicine  and  surgical  advice  free  of 
charge,  after  being  identified  by  him  on  cross- 
examination  as  having  been  put  in  circulation 
by  him  within  two  years  previous  to  tbe  date 
of  the  offense  charged,  was  admitted  in  evi- 
dence over  tbe  objection  of  defendant.  Beld,  on 
review,  that  the  card  was  admissible  as  a  dec- 
laration of  tbe  defendant  tending  to  prove  that 
he  had  been  enniged  in  carrying  on  tbe  prohibit- 
ed business,  which  was  corroborative  of  the 
proof  offered  in  support  of  the  offense  chareed. 

4.  Where  the  statute  on  which  such  iadict- 
ment  was  based  declared,  among  other  things, 
that  tbe  use  by  a  person  of  tbe  title  "Dr.," 
"Doctor,"  etc.,  or  the  exposure  of  a  sign,  dr- 
eidar,  advertisement,  or  any  other  device  or  in- 
formation Indicating  thereby  the  occupation  of 
the  person,  shall  be  considered  prima  facie  ev- 
idence, a  uiarge  of  the  judge  to  the  jury  to  the 
dCeet  that  the  eaid  wUdi  tbe  defendant  gave 


to  the  prosecuting  witness,  along  with  the  bot- 
tle of  medldne,  on  which  his  name  appears 
as  Dr.  A.  M..  was,  under  the  act,  prima  fade 
evidence  to  the  Jury  that  the  defendant  was 
practldng  medidne,  or  holding  liimselt  ont  as 
practidng  medidne,  at  that  tmia,  was  MU,  ob 
review,  not  to  be  erroneotu. 

(Sylbbns  by  tbe  CoorL) 

Brror  to  snpreme  court 

Albert  Mayer  was  cosvlcted  of  practlcbic 
medicine  wtthont  a  lloanae,  and  brlnga  error. 
Affirmed. 

McEwan  &  HcBwan  and  Franlc  if.  Harden- 
brook,  for  plaintiff  In  eETor,  James  8.  Brwln, 

for  the  State. 

HBNDRICKSON.  J.  The  matter  nnder  re- 
view in  these  proceedings  la  a  conviction  of 
the  defendant  below  in  the  Hudson  quar- 
ter sessions  upon  tbe  charge  of  commencing 
the  practice  of  medicine  and  surgery  in  this 
state  without  license  first  obtained  under  the 
act  entitied  "An  act  to  regulate  the  practice 
of  medicine  and  surgery,  to  license  physicians 
and  surgeons,  and  to  punish  persons  violat- 
ing the  provisions  thereof,"  approved  May  22, 
1894.  This  conviction  was  first  brought  into 
the  supreme  court,  and  was  there  affirmed. 
Tbe  opinion  will  be  found  In  42  AtL  772.  So 
far  as  the  questions  raised  have  been  discuss- 
ed In  the  opinion,  I  see  no  error  in  the  con- 
clusions, and  need  refer  only  to  a  single  point 
there  considered.  In  tbe  ninth  section  of  the 
act  upon  which  tbe  Indictment  was  founded 
several  dasses  of  persons  were  named,  and, 
among  them,  "legally  registered  pharmadsts,** 
who  should  not  be  subject  to  the  terms  of 'the 
act  The  Indictment  had  failed  to  Insert  neg* 
ative  averments  to  the  effect  that  tbe  defend- 
ant  was  not  included  within  either  of  the  ex- 
cepted classes,  and  the  court  bad  been  asked 
to  quash  for  that  reason.  The  supreme  court 
very  properly  beld  that  the  refusal  to  quash 
was  not  error,  and  that  such  negative  aver- 
ments were  not  reqolred.  unless  the  exception 
be  In  tbe  enacting  clause,  and  that,  If  It  be  In 
a  separate  clause,  or  in  a  BUbaequent  statute. 
It  Is  matter  of  defense.  It  was  Insisted  be- 
fore us  that  this  statement  of  the  law  la  In 
conflict  with  the  rule  as  laid  down  In  State  v. 
Startup,  39  N.  i.  Law,  42S.  It  is  true  that 
In  the  latter  case  one  of  the  provisos  wbldi 
tbe  courts  beld  must  be  negatived  was  con- 
tained In  a  subsequent  statute,  but  it  appears 
that  tbe  later  statute  amended  tbe  enacting 
clause  of  tbe  original  act,  so  that  the  new  pro- 
tIso  had.  In  fact  become  part  of  the  enacting 
clause  when  the  Indictment  was  found.  Tbe 
seeming  confusion  that  has  arisen  bi  some 
of  tbe  cases  In  the  appticatitm  of  this  rule  has 
evidently  grown  ont  of  the  uncertainty  that 
has  existed  as  to  precisely  what  is  meant 
by  the  words  "enacting  clause."  Mr.  Justice 
Depue  made  this  observation  In  McGear  v. 
Woodruff,  88  N.  J.  Law,  p.  213,  and  express- 
ed his  approval  of  the  rale  as  laid  down  Id 
Oould,  PI.  p.  179,  c.  4,  I  22.  whldi  la,  In  sub- 
stance, that  where  the  subject  of  any  ex- 
ception la  found  In  tbe  enacting  or  j^ohlUtorj 
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datue,  It  miut  be  azdnded  by  avorment  In 
tbe  pleading;  but;  If  It  Is  toimd  Jn  a  separate 
■ubstantlTft  danse.  It  need  not  be  noticed 
therein.  In  tbe  flnt  case  the  exeepOoa  Is  an 
enentlal  part  of  the  description  of  tbe  offense 
or  thing  problbited;  in  Hie  latter,  tbe  prorteo, 
etc.,  Is  only  distinct  matter  of  defeiue.  It  Is 
eontmded  that  the  trial  court  erred  In  admit- 
ting eTldence  against  the  defendant  In  support 
of  an  Indictment  under  the  act  of  18M,  by  tbe 
ninth  section,  <tf  which  he  Is  among  tbe  dass- 
ea  exempt  from  Its  proTlalons;  or,  as  counsel 
puts  It  Iff  trying  the  defendant  under  the 
act  of  189S.  wblle  he  Is  Indicted  nnder  the  act 
of  1891.  The  ninth  section  of  the  original  act 
exempted  the  defendant,  who  was  a  legally 
registered  pbarmadst,  ^from  Its  operation. 
By  the  act  of  1986,  the'  ninth  section  of  the 
former  act  was  amended  so  as  to  omit  the  ex- 
emption tberdn  of  legally  registered  pharma^ 
dsts.  It  Is  difficult  to  see  bow  tiie  supposed 
error  here  complained  of  could  haT«  ik^o-  . 
diced  tbe  defoidant  In  tbe  making  of  bis  de- 
fense. The  record  shows  that  the  amexida- 
tory  act  was  known  to  tbe  defendant's  oonn- 
■el  at  tbe  ontset  et  tbe  trial.  But  It  seems  to 
me  that  there  was  no  error  In  tbe  admission 
€t  erldraice  with  reference  to  both  of  these 
acts,  wbldi  were  public  statutes.  It  Is  not 
denied  but  that  the  Indictment  described  tbe 
offense  In  tbe  words  of  the  statute  as  thus 
amended.  The  contention  Is  that,  tbe  recital 
being  of  tbe  ad.  of  1S94  alone,  withont  ref- 
erence to  any  amendment  or  supplement  there- 
to, the  evidence  must  be  strictly  confined  to 
tbe  offense  as  created  by  that  act.  But  tbe 
rule  has  been  long  settled  to  the  contrary, 
It  being  held  tiiat  there  Is  no  necessity  to  re- 
dte  any  public  statute  on  which  an  Indictment 
to  founded,  bat  that  where  It  Is  recited  wltb 
material  Tarlance,  and  the  Indictment  «hi- 
dndcs.  as  in  this  case,  with  tbe  words,  "con- 
trary to  the  form  of  the  statute  In  such  case . 
made  and  provided,"  without  referring  to  the 
redted  statute,  the  redtal  may  be  rejected  as 
suiplasage.  2  Hawk.  P.  C.  c.  25,  par.  101;  6 
Term  R.  776;  1  Arch.  Cr.  Prac.  &  PL  287. 
See.  also,  State  t.  Dewey,  6C  Vt  550. 

It  Is  further  contended  that  there  was  er- 
ror In  admitting  In  evidence,  over  defendant's 
objection,  his  business  card,  bearing  the  name 
"Dr.  Albert  Mayer,  Pharmacist  &  Chemist" 
with  his  business  address  In  Jersey  City  at- 
tached, the  roTerse  side  of  which  bore  a  no- 
tice of  a  free  dispensary,  at  which  registered 
physidans  were  In  attesdance  dally  to  give 
medical  and  surgical  advice  free  of  diarge; 
and  also  In  admitting  the  publfcatl<m  by  him 
In  a  newspaper  ct  a.  busldess  card  of  like  pur- 
port The  Indictment  charged  the  defendant 
with  the  practice  of  medldne  and  surgery  In 
this  state  without  license,  etc.,  "by  then  and 
ttarare  prescribing  for  one  Charles  Hendrid  a 
certain  medldne,"  etc.  After  the  state  bad 
rested,  the  defendant  gave  evidence  tending 
to  prove  that  the  medicine  he  gave  Mr.  Eten- 
drlck,  the  prosecuting  witness,  was  com< 
pounded  as  direoted  by  the  latter,  who  waa 
4SA.— M 


known  to  defendant  to  be  a  pbysldan;  ttiat  he 
(defendaM)  was  not  acting  as  a  lAyddan, 
but  as  a  pharmacist  in  bis  own  store.  Upon 
the  cross-examination  tbe  card  and  advertise- 
ment were  shown  to  the  defendant,  and  were 
admitted  to  have  bem  dtculated  and  pnbHib- 
ed  by  bim  In  the  year  1806,  for  the  purpose 
of  advertising  bis  business;  and  dtfendant 
gave  further  evidence  tending  to  prove  that 
he  had  continued  the  business  of  a  free  dis- 
pensary as  late  as  January  1, 1807,  which  was 
within  nine  months  of  the  date  of  tbe  offense 
charged.  Tbe  objection  raised  to  this  evl- 
denee  Is  that  to  admit  It  was  in  violation  of 
the  mle  that  evidence  of  extraneous  crimes  Is 
not  adn^sslble  to  prove  fiie  one  for  wbldi  de- 
fendant Is  on  trial.  But  tbe  evidence  objed- 
ed  to  does  not,  In  my  judgment  come  within 
Ibe  category  suggested.  It  la  rather  In  tbe 
nature  of  a  declaration  of  the  d^endant  tend- 
ing to  show  that  during  a  part,  at  least  of 
the  preceding  two  years,  be  bad  been  engaged 
In  carrying  on  the  proUblted  business,  for  a 
specific  exercise  of  which  at  a  later  period 
he  stood  chafed  In  the  Indictment  and  to 
thereby  corroborate  that  chatge.  It  also  tend- 
ed to  rebut  the  evidence  which  tiie  defendant 
had  given.  The  effect  of  this  evidence  waa 
not  given  any  wider  scope  by  tbe  learned 
trial  judge  than  tbe  one  I  have  suggested,  for 
when  he  came  to  charge  tbe  jury  be  direded 
them  to  confine  their  condderatlon  of  the  evi- 
dence to  tbe  period  named  In  tbe  Indictment 
and  to  the  acta  of  tbe  defendant  whldi  con- 
stituted the  alleged  offense.  Wltbln  tbe 
scope  I  have  suggested,  the  principle  I  have 
alluded  to  finds  support  In  the  cases.  In 
Clark  V.  State,  47  N.  J.  Law,  C56,  4  Aa  827, 
where  tbe  indlcttnent  was  for  sellbkg  numbers 
In  a  lottery  scheme,  It  was  held  In  this  court 
not  to  be  error  to  admit  In  evidence  a  book 
called,  a  "dream  book,"  and  a  checkered  pa- 
per with  numbers  on  It  both  having  been 
found  on  tbe  premises  where  the  numbos 
were  sold,  and  both  being  Identified  as  being 
need  in  the  policy  business.  Tbe  admission 
was  justified  as  tending  to  show  tbe  character 
of  tbe  business  carried  on  In  the  place  where 
the  numbers  were  purdulBed,  and  In  which 
business  the  numbers  were  used.  In  Weed 
V.  People,  8  Tbomp.  &  C.  50.  on  a  trial  for 
procuring  an  abcfftifm,  resulting  In  death.  It 
was  held  that  a  circular  published  by  the 
prisoner  three  years  previously,  tending  to 
show  that  he  was  In  the  business  of  consolt- 
Ing  In  reference  to  the  procuring  of  abortions, 
was  admissible  In  evidence  as  corroborative 
proof  of  tbe  offense  charged,  Tbe  admission 
of  the  drcular  was  resisted  on  the  same 
grounds  as  Is  the  admission  of  the  card  and 
advertisement  in  this  case,  but  the  court  held 
that  the  offer  waa  not  analogous  to  evidence 
of  tbe  conmilsslon  ot  other  similar  offenses, 
but  was  competent  as  a  declaration  of  tbe 
prisoner,  corroborating  tbe  proof  Introduced 
on  tbe  trial,  and  was  a  statement  by  hlmadf 
to  tbe  effed  that  he  made  It  a  part  of  his 
boslneaB  to  attend  to  caaea  of  tUa  IdML  In 
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WTiItlock  V.  Com.,  89  Va.  337,  15  S.  B.  893,  In 
a  prosecution  foe  practicing  aa  a  physician 
without  a  license,  it  was  held  that  evidence 
that  the  defendant,  In  addition  to  prescribing 
in  the  family  of  the  prosecuting  witness  at 
the  time  and  place  alleged  in  the  indictment, 
had  also  Tlsited  the  family,  and  practiced  up- 
on certain  members  of  it,  In  another  muoici- 
pality,  but  within  the  Jurisdiction  of  the  court, 
the  evidence  being  confined  to  a  period  within 
one  year  of  the  finding  of  the  indictment,  was 
admissible.  The  exact  ground  upon  which 
the  admission  «f  this  evidence  was  justified 
does  not  very  clearly  appear  from  the  opinion, 
bnt  I  Infer  It  was  upon  a  principle  somewhat 
analogous  to  the  one  we  are  considering. 
And  80,  In  State  v.  Welch,  64  N.  H.  525,  16 
Atl.  146.  evidence  of  sales  of  intoxicating  liq- 
uors to  other  persons  than  the  one  named  In 
the  indictment,  within  one  year  preceding  the 
first  day  of  the  term  when  the  indictment 
was  found,  was  held  competent  to  prove  that 
the  defendant  was  in  the  business. 

The  only  other  assignment  of  error  that  Is 
seriously  urged  is  the  one  based  upon  the 
trial  Judge's  charge  to  the  effect  that  the  card 
which  the  defendant  gave  to  the  prosecuting 
witness  along  with  the  botQe  of  medicine,  on 
which  his  name  appears  as  "Dr.  Albert  May- 
er," and  which  was  admitted  In  evidence  on 
the  trial,  was,  under  the  act,  prima  fade  evi- 
dence to  the  Jury  that  the  .defendant  was 
practicing  medicine  at  that  time.  If  this  part 
of  the  charge  was  not  In  the  exact  words  of 
the  statute  under  which  the  indictment  was 
found,  It  fairly  expresses  its  evldrat  intent 
and  meaning,  and  was  not  erroneous. 

My  conclusion  Is,  upon  the  whole  case*  that 
the  judgment  below  should  be  affirmed. 


(6»  N.  J.  B.  mi 

BIDDLE  et  al.  t.  PUGH  et  al 
(Oonrt  of  Chancery  of  New  Jersey.    March  6, 
1900.) 

UUITATIONS  —  ASSUMPTION  OP  HORTGAOB — 
PATMBNTS  OP  INTEREST— FXHIE - 
CIX)SURB— PAHTIES. 

1.  When  lands  have  been  conveyed  to  aucces- 
■iTe  srtnteea,  subject  to  a  deht  secnred  Iqr  bond 
and  mortgage,  each  of  whom  by  covenant  In  Us 

deed  asaumeB  to  pay  the  mortgage  debt,  as 
part  of  the  consideration  of  his  purchase,  the 
payments  of  interest  made  on  that  debt  by  the 
snccesrive  grantees  are  referable  to  the  bond 
held  by  the  mortgagee,  and  operate  to  satisfy 
the  interest  due  on  that  bond,  and  thereby  to 
sta][  the  runolng  of  the  statute  of  limitations 
against  an  action  on  the  bond. 

2.  Equity  will  enforce  their  ondertaklngs 
against  such  sacceaaiYe  erantees,  whose  cove- 
nants form  a  chain  of  liabilities  to  pay  the 
mortgage  debt,  by  decreeing  payment  of  a  de- 
ficiency in  the  proceeds  of  the  sale  of  the  mort- 
gaged premises  to  satisfy  the  mortgage  debt. 

3.  It  Is  not  necessary  that  alt  of  the  sacceed- 
Ing  covenantors  shall  be  parties  to  the  bill, 
though  alt  are  proper  parties. 

(Syllabus  by  the  Court.) 

Bill  by  Elizabeth  S.  Blddle  and  others 
against  J.  H.  Fugh  and  others.  Heard  on 
bill,  answer,  SDd  stlpoUtioiL  Decroe  for 
complainants. 


BEfOBTEB.  (N.l- 

The  bill  Is  filed  by  the  holders  of  a  bond 
made  by  one  Jesse  S.  Adams  on  October  7, 
1872,  conditioned  for  the  payment  of  $3,000, 
with  interest.  In  one  year  from  date,  the 
payment  of  which  was  secured  by  a  mort- 
gage of  like  date,  also  made  by  Adsjns,  up- 
on lands  In  the  city  of  Burlington.  The 
mortgage  was  duly  recorded  on  October  7, 
1872.  On  February  28,  1870,  Adams  deliv- 
ered a  deed  conveying  the  mortgajged  prem- 
ises to  the  defendant  J.  Howard  Fugb  for 
the  consideration  of  96,000.  Fugb  paid  $3,- 
000,  and  accepted  the  deed,  which  contained 
this  covenant:  "Subject  to  a  mortgage  of 
three  thousand  dollars,  which  sum  forms 
part  -of  the  consideration  above  mentioned, 
and  the  said  J.  Howard  Fugh  assumes  and 
agrees  to  pay."  The  defendant  Fugb  after- 
wards conveyed  the  premises  to  one  Hannah 
Dill,  and  following  this  were  several  succes- 
sive conveyances.  By  these  deeds  each  suc- 
ceeding grantee  In  turn  assumed  the  said 
debt  in  like  manner  as  did  the  defendant 
Fugh.  On  February  12,  1888,  the  mortgag- 
ed premises  were  sold  on  foreclosure  of  the 
complainants'  mortgage,  and  on  the  pui^ 
chase  price  there  was  a  deficiency  of  fl,- 
248.84  to  pay  the  mortgage  debt  The  com- 
plainants allege  that  the  defendant  J.  How- 
ard Fugh  is  bound  In  equity,  under  his 
above-quoted  covenant,  to  pay  to  them  the 
above-stated  deficiency,  and  pray  a  decree 
accordingly.  The  defendant  admits  the 
covenant,  but  contends  that  It  was  only  an 
agreement  to  Indemnify  Adams,  the  obligor 
In  the  bond  accompanying  the  mortgage, 
against  payment  of  the  debt  In  case  he 
(Adams)  should  be  compelled  to  pay  the 
same;  that  for  more  than  20  years  next 
preceding  the  filing  of  the  bill,  neither  be 
nor  Adams  has  paid  anything  on  account  of 
either  the  principal  or  interest  secured  to  be 
paid  by  the  mortgage;  that  by  the  statute 
and  by  the  law  of  the  land,  neither  of  them 
is  now  Indebted  on  the  bond,  and  neither 
ought  to  be  compelled  to  pay  the  sum  claim- 
ed to  be  due;  and  that  the  defendant  is  not 
Indebted  to  the  complainant  on  his  said  cove- 
nant of  Indemnily. 

Ullbert  ft  Atkinsont  tot  complftlnanta. 
Howard  Flandws  and  UoA  B.  Sooy^  for  de- 
fendants. 

GRBT,  T.  O.  The  equil7  which  supports 
the  recovery  by  a  mortgagee  of  a  deficiency 
after  sale  of  the  mortgaged  premises,  from 
a  subsequent  purchaser  who  has  covenanted 
with  the  mortgagor  to  pay  the  mortgage 
debt  does  not  arise  because  of  any  rigbt 
originally  in  the  mortgagee.  He  is  allovred 
to  go  directly  as  a  creditor  against  the  per- 
son ultimately  UaUe,  in  order  to  avoid  dr- 
cnity  of  action,  whereby  the  mortgagor,  if 
himself  compelled  to  pay.  would  be  forced 
to  seek  relief  against  the  person  wIm  bad 
indemnified  him.  The  equity  upon  which 
his  relief  depends  is  the  right  of  the  mort- 
gagor against  his  vender  to  which  the  mort- 
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gagee  in  pemitted  to  succeed  1>7  mibstltat- 
Ing  blmself  In  tbe  place  of  tlie  mortgagee. 
CroweU  T.  HoB»ltal,  27  N.  J.  Bq.  6K6.  Tbe 
mortgagee  is  only  entitled  to  Buch  remedy 
as  the  mwtgagor  lUmself  has  against  the 
purchaser  when  the  bill  la  filed,  and  his  right 
Is  subject  to  such  action  as  the  mortgagor 
and  purchaser  may  have  taken  to  modify  or 
rescind  the  contract  Id.  In  this  case  there 
la  no  pretense  that  there  has  been  any  to- 
tlon  by  the  mortgagor  and  the  defendant 
which  has  In  any  way  released  or  rescinded 
the  contract  between  them.  All  that  Is 
claimed  is  that  neither  the  mortgagor  nor 
his  grantee,  tbe  defendant,  has  made  any 
payment  of  Interest  for  16  years.  The  na- 
ture of  the  complainant's  right  having  thus 
been  defined  by  the  court  of  appeals,  it  only 
remaliu  to  ascertain  whether  the  mortgagor 
had,  when  the  bill  in  this  cause  was  filed, 
a  right  to  enforce  against  the  defendant  tbe 
covenant  to  pay  the  mortgage  debt,  into 
which  he  entered  by  the  acceptance  of  the 
deed.  If  he  had  such  a  right,  then  the  com- 
plainants, as  mortgage  holders,  may  enforce 
tt  In  equity,  though  not  at  law.  Klapworth 
T.  Dressier,  13  N.  J.  Eq.  86. 

Tbe  defendant  agreed  with  Adams  that  he 
would  pay  the  complainants'  mortgage,  as 
part  of  the  consideration  for  the  conveyance 
of  the  mortgaged  premises  to  him.  Ttiat  he 
has  not  paid  It  Is  beyond  dispute.  It  Is  en- 
tirely settled  in  this  state  that  the  purchaser 
of  lands  subject  to  mortgage,  who  agrees  to 
pas  the  mortgage  debt,  becomes.  In  the  am- 
slderatlon  of  a  court  of  equity,  as  between 
himself  and  the  vendor,  the  principal  debtor, 
and  the  liability  of  the  vendor,  as  between 
tbe  parties.  Is  that  of  surety.  Id.  62.  The 
securities  which  a  surety  holds  for  his  own 
Indemnity  will  be  applied  in  equity  tor  ttie 
benefit  of  the  creditor  to  whom  ttie  debt  la 
owing.  For  this  reason  decrees  for  deficien- 
cy In  foreclosure  suits  have  been  made 
against  subsequent  purchasers,  who,  by  as- 
aumlng  payment  of  the  mortgage  debt,  have 
become  principal  debtors  as  between  them- 
selves and  their  grantors.  Id.  64.  Klap- 
worth V.  Dressier  has  been  approved  when- 
ever since  <dted.  Hoy  v.  BramhaU,  19  N.  J. 
Bq.  663;  Pruden  v.  WlUlams,  26  N.  J.  Eq. 
211;  CroweU  v.  Hospital,  27  N. '  J.  Eq.  666. 
The  mortgagor  belos  liable  to  the  mortgagee 
on  the  bond,  an  equity  arises  that  the  mort- 
gi^ee  may  substitute  himself  In  the  place  of 
the  mortgagor,  to  enforce  against  the  sub* 
■eqnent  purchaser  the  covenant  which  the 
mortgagor  has  taken  for  his  indemnity.  To 
support  the  claim  of  the  mortgagee,  two 
conditions  must  exist  at  the  time  he  files  his 
bill:  First,  he  must  at  that  time  have  a 
right  to  collect  the  deficiency  from  the  mart* 
gagor;  and,  second,  the  mortgagor  must 
liave  the  right  to  reimburse  himself  by  en- 
forcing against  the  subsequent  purchaser  the 
covenant  which  he  had  given  for  the  pay- 
ineDt  of  the  mortgage  debt. 

Id  this  case  the  defendant  insists  that  the 


mortgage  is  not  liable  to  the  mortgagee  for 
any  d^ciency  on  the  bcmd,  because  he  sayi 
tiiat  for  more  than  16  years  before  the  Mil 
was  filed  neither  he  nor  the  mortgagor  has 
paid  anything  on  the  principal  or  Interest  of 
the  bond;  that  tbe  mortgagee  cannot  reoovet 
from  tbe  mortgagnr  on  tbe  bond,  for  the  rea- 
son that  tbe  statute  ot  limitations  may  be  en- 
forced against  any  dalm  on  the  bond,  and 
that  consequently  the  defendant's  collateral 
contract  of  Indemnity  by  his  covenant  has  no 
further  efficacy,  as  tbeare  can  be  no  loss  which 
it  undertakes  to  make  good.  Tbe  stipnlatioo 
as  to  the  facts  shows  tbat  It  Is  true  that  nel- 
thw  tbe  defendant  mx  the  mortgagor  has 
made  any  payment  of  either  principal  or  in- 
terest on  the  bond  for  more  than  16  years  next 
before  the  filing  of  tbe  blU.  But  tbe  addition- 
al stipulation  also  shows  that  each  of  the  suc- 
cessive owa&e  of  the  mortgaged  premises 
made.  In  the  deed  which  he  accepted,  tbe 
same  covraiant  to  [ny  the  mortgage  debt  for 
himself  which  tbe  defendant  had  made  for 
himself;  and  It  also  appears  that  each  succes- 
sively paid  the  interest  on  the  mortgage  up  to 
tbe  Ist  day  of  AprU,  1896,  which  U  within 
years  of  the  filing  of  the  bill  in  this  cause, 
That  tbe  nonpayment  of  either  principal  or  bt 
terest  on  a  sealed  Ixmd  for  a  period  of  If* 
years  may  be  set  up  at  law,  In  an  actitm  oa 
tbe  bond,  as  a  complete  bar,  is  plainly  declare 
ed  upon  the  face  of  tbe  statute  of  limitations 
(section  &f.  Though  the  statutes  of  limlta* 
tlons  do  not  by  their  terms  apply  to  courts  of 
equity,  yet  equity  will  follow  the  law  If  the 
question  arises  on  a  legal  demand;  and  this 
not  so  much  by  w^  of  analogy,  as  positively 
tn  obedience  to  the  statute.  Story,  Eq.  Jnr.  I 
549.  It  being  shown  that  neither  the  mort- 
gagor nor  the  defmidant  has  made  any  pay- 
ment on  the  bond  within  16  years  before  the 
bin  was  filed,  Is  that  a  bar  to  any  suit  on  the 
bond  against  the  mortgagor,  and  thus  a  dis* 
charge  of  the  defendant's  covenant  of  Indem- 
nity? Oan  the  payments  of  Interest  the 
successive  grantees  and  covenantees  be  so  bn- 
imted  to  the  mortgage  debt  that  they  have 
kept  alive  the  complainant's  right  to  recover 
i^alnst  the  mortgagor  on  the  bond  for  tUe  de- 
fici«i(7,  and  consequently  the  mortgsgor'a 
right  to  enforce  the  defaidanfs  covraant  to 
pay  the  mortgage  debt? 

The  questlcMi  whether  paymaits  made  b^ 
persons  liable  to  pay  a  mortgage  debt,  otha 
than  tbe  mortgagor  himself,  will  take  a  case 
out  of  the  statute  of  limitations,  has  been  ex- 
haustively considered  in  England.  The  forti- 
eth section  of  3  &  4  Wm.  &  M.  c.  27,  requlrer 
tbe  payment,  in  order  to  stay  the  statute,  to 
be  made  "by  the  person  by  whom  the  same 
shall  be  payable  or  his  agent."  In  Cblnnery 
V.  Evans,  11  H.  L.  Ca&  129,  the  payment 
which  it  was  claimed  prevrated  the  running 
of  the  statute  was  made  by  a  receiver  In 
charge  of  the  mortgaged  premises.  Lord 
Westbury  held  tliat  the  receiver  was  a  per- 
sen  who  was  liable  to  pay  the  prhidpal  or  in- 
terest In  behalf  of  tbe  mortgagor,  and  tbat 
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parmoits  of  lotereat  br  tUm  took  the  case 
out  of  the  BtatDte.  The  principle  tam^Ted 
woe  hdd  to  be  the  came  when  the  qneMltm 
■loee  under  the  itatute  of  1  Tlct  c;  28.  which 
doea  not  contain  the  abore-quoted  vorda,  spec- 
ifying by  whom  payment  ehtnild  be  made. 
But,  notwltbBtandlns  the  absence  of  the 
words.  It  haa  always  been  held  that  no  stran- 
gor  to  the  parties  and  to  the  amtract  could, 
by  paying,  prevent  the  operation  of  the  atat- 
ate.  -The  party  paying  must  be  some  person 
who  la  bound  to  pay  the  principal  or  Interest 
of  the  mortgage  money.  Harlock  t.  Ashber- 
ry,  19  Cb.  DIt.  M6.  In  Be  Holthigshead,  37 
Oh.  DIt.  651,  payment  of  Interest  on  the  teo- 
tator's  contract  debt  by  a  devisee  for  life  waa 
held  sufficient  to  keq>  that  debt  alive  against 
all  parties  interested  In  remainder.  In  Re 
Frlsby,  48  Ch.  Dtv.  117,  Lord  Justice  Fiy  oonr 
siden  the  que&tl(m  wbettier  a  payment  by  a 
principal  takes  the  case  out  of  tbe  statute,  as 
sgatawt  tbe  sure^.  He  holds  that  a  payment 
satisfytaig  tbe  statute  Is  made  whenever  there 
Is  "A  tender  of  money  to  a  peroon  entitled  to 
receive  It,  by  &  peraon  liable  to  pay  It"  It  is 
usual  for  tbe  lo-inclpal  to  pay  Interest^  and  It 
Is  contTBiy  to  good  sense  and  common  under- 
standing that  while  he  was  dotaig  so  tbe  stat* 
ute  should  run  In  ftivor  of  the  surety.  In  this 
state,  as  above  shown,  equity  regards  each 
^antee  who  makes  anch  a  covenant  as  Is 
above  quoted  as  the  principal  debtor,  and  the 
grantor  bec«neA  a  sure^  only.  Klapworth  v. 
Dressier,  t&  N.  J.  Sq.  62.  In  Be  England 
[ISM]  2  Ch.  100,  and  on  appeal  826»  a  settlor, 
who  covenanted  to  pay  a  principal  sum  and 
interest,  charged  lands  with  the  payment 
The  lands  afterwarda  came  Into  the  handa  of 
one  who  was  under  no  liability  to  pay  the 
interest,  and  did  not  pay  It.  The  trustees  of 
the  fund  sought  to  enforce  tbe  charge,  not 
only  agahut  the  lands,  but  against  the  per^ 
sonal  estate  nt  the  covenantor.  The  atatute 
of  Umltatiotts  was  set  np  as  a  bar.  and  It  was 
htid  by  Kekewlcb,  J.,  below,  and  l^y  all  the 
lord  justices  on  the  appeal  (citing  In  re  Frls- 
by, 43  Ch.  Dlv.  10^,  that,  whoe  there  waa 
DO  liability  on  the  part  of  tbe  holder  of  the 
lands  to  pay  the  lotereat  reserved  by  the  cov* 
cnant  the  statute  would  run,  to  prevent  re- 
eoorse  to  the  covenantOT's  peiaonal  estate^ 
The  trend  of  all  the  opinions  was  tbat  where 
fhere  was  such  a  llaldlltyi  and  payments  of 
Interest  In  accordance  with  the  running  of 
the  Btetute  to  protect  the  personal  estate 
would  be  stayed.  In  Lewln  v.  Wilson.  11  App. 
Oaa.  639,  a  mortgage  waa  given  by  W.  to  se- 
cure the  debt  of  H..  H.  being  bound  to  pay 
both  tba  debt  and  Interest  He  did  pay  the 
Mterest,  and  It  was  held  that,  though  he  waa 
nelthu  a  party  nor  the  agent  of  a  party,  hia 
paymente  were  snffldent  to  stay  the  statute 
since  they  were  made  by  a  person  who,  under 
the  toms  of  the  contract  was  entitled  to  pv, 
and  from  whom  the  mwtgagee  was  bonnd  to 
accept  payment  In  England  the  same  mle 
as  to  payment  of  Interest  by  one  liable  to 
pay  It,  thoni^  not  the  original  obligw,  la  a]>- 


plied  when  the  statute  of  limitations  is  set  tv 
In  an  action  on  the  bond  or  other  original  con- 
tract of  debt  for  the  Tecovezy  of  a  deadeD(7< 
JXL  Forsyth  v.  BriBtow%  8  Welsh.  H.  ft  Q.  716. 
an  actlan  was  begun  in  18S2  on  a  covenant 
made  In  1830.  The  very  qnestlon  was  pre- 
sented which  Is  now  under  coosideration,— 
whether  a  paymmt  ot  Interest  by  on  assignee 
of  tbe  equity  of  redemption,  who  had  cove- 
nanted to  pay  It  was  such  a  payment  as 
would  take  tbe  case  out  ta  the  stetute  of  Om- 
Itations.  It  WM  mgsd  that  the  payment  of  in- 
terest by  the  assignee  of  the  equity  of  redemp- 
tion waa  not  snffldent  to  take  the  case  out  of 
the  Matute;  that  the  payment  must  be  made 
eithw  by  the  mortgagor  or  Iv  his  agent 
Baron  FaAe  h^  that  the  section  of  the  stat- 
ute of  limitations  Invoked  did  not  hi  eziiresB 
terms  require  the  payment  to  be  made  the 
party  Uable  or  by  his  agent  but  if  the  atetote 
implied  that  then  the  assignee  of  the  equity 
fO.  redenq^tlon,  who  covenanted  to  pay.  is  suf- 
ficiently an  agent  of  the  parly  liable  tor  that 
purpose.  In  Dlbb  Walker  [18931  2  Ch.  428, 
a  suit  tor  a  defl(Aau7  was  begun  In  1888  on  a 
covenant  made  In  18331^  1^  which  the  settlor, 
who  was  the  owner  of  an  equity  of  redemption, 
covenanted  to  pay  the  mortgage  debt  He 
then  made  ft  settlem«it  ta  favor  of  a  tenant 
for  life,  under  which  she  eovmanted  to  pay 
the  hiterest  She  did  pay  It  tor  over  16  yeses. 
On  hsx  death  the  mortgaged  premises  were 
sold,  but  did  not  vMBty  the  mor^ge  d^ 
Bolt  was  b^cun  ht  ISBB,  on  the  covenants 
made  itj  the  settlor  In  1831.  to  recover  the 
deficloicy.  The  statute  of  Umltetiona  vraa  set 
up  as  a  bar,  it  bdng  owtoided  that  the  pay- 
mente of  the  life  tenant  should  be  referred 
sol^  to  bet  own  covenant  But  Justice  Chlt- 
ty  refused  to  accept  the  proposition,  and  bdd 
that  ber  payment  kept  the  right  of  action 
olive  on  the  eoronant  <tf  the  settlm',  made  in 
1831;  dedarlng  that  Forsyth  v.  Bristowe  was 
'  on  authority  upon  the  pohit  vrtildk  bad  never 
been  questioned. 

In  Blue  V.  Bverett  66  N.  J.  BSq.  4S7,  89  AO. 
76!^— fl  very  recent  case  In  this  state.— thoe 
was  an  attempted  foreclosure  of  a  mortgage, 
when  neither  the  oUlgor  in  the  bond,  nor  any 
one  dalmlng  under  him,  had  In  any  way  lec- 
ognlzed  the  mortgage  debt  tor  ovor  20  yean 
before  ttie  filing  of  the  bill.  The  defendint 
set  IV  the  stetoto  of  llmitetions.  In  the  en- 
tire  absence  of  any  recognition  of  the  m(»^ 
gage  debt  the  case  differs  radically  from  tb^ 
now  In  hand,  where  the  successive  grantees 
each  covenanted  with  hla  grantor  to  pay  the 
mortgage  debt  and  have  paid  Interest  on  It 
up  to  within  2  years  of  the  filing  of  the  bUi. 
But  upon  one  point  (the  api>lication  of  In- 
terest paymenla)  it  throwa  some  Ught  upon 
the  matters  here  under  consideration.  In  tbe 
case  dted  the  learned  Justice  Dixon,  who  de- 
livered the  opinion  ut  the  court,  of  vpesla, 
discusses  the  nature  of  payments  on  account 
of  the  debt  made  by  a  mortgagw,  and  de- 
clares Qiat  at  law,  paymoite  on  account  of  a 
debt  oecnred  by  bond  and  mortcoce  are  not 
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to  "be  deemed  rent,  or  In  any  mum  the  price 
of  possession,  trat  wonid  be  referred  solely  to 
theperMnal  obllxationbeld  by  the  mortgagee." 
It  Is  In  the  law  courts  tiiat  action  on  the  bond 
would  be  enforced  as  between  the  holder  and 
tbe  mortgagor  who  gare  It.  Under  this  ruling, 
payments  of  interest,  even  at  law,  are  deemed 
not  to  be  a  satisfaction  (or  tbe  enj<^m«xt  ot 
tbe  mortgaged  premises,  but  are  referred  solely 
to  the  personal  obligation  (the  bond)  held  fay 
tbe  mortgagee.  When  so  referred,  they  mnst 
operate  to  postpone  the  expiration  of  the 
statute  of  UmltatltHis  as  a  bar  to  an  action 
on  the  bond.  To  what  othor  obligation  can 
they  rightfully  be  related?  They  are  not  pig- 
ments on  the  covenants  of  the  grantees;  for 
those  coTenants  are  not  original  tudertaklnga, 
but  are  agreementa  to  pay  an  already  exist- 
ing debt  They  have  none  of  the  guaUtiea  of 
a  rent,  or  a  comiwnsatlon  for  tbe  use  of  the 
mortgaged  premises,  because,  as  Is  shown  In 
Blue  T.  Brerett,  the  grantee  does  not  bold 
tbe  laud  under  the  mortgage.  That  the  atti- 
tude of  the  mortgagor,  obligor  In  the  bond, 
was  that  of  assent  to  and  acceptance  of  the 
payments  of  Interest  made  by  the  subsequent 
grantees,  as  applicable  on  account  of  the  mort- 
gage debt  may  be  shown  by  an  Illustration. 
The  contention  of  tbe  defendant  Is  that  the 
payments  by  subsequent  grantees  after  the 
last  tbe  defendant  made.  In  1879,  cannot  be 
held  to  have  been  made  on  tbe  bond,  and 
therefore  the  obligor  must  be  held  to  be  dis- 
charged by  the  16-year8  statute  of  limitations. 
Sappose  that  In  1889,  after  the  subsequent 
grantees  had  for  10  years  paid  the  Interest 
the  holder  of  the  bond  had  sued  the  obligw, 
and  claimed  the  principal  of  the  bond  and 
the  lO-years  interest  from  him;  would  not 
the  obligor,  white  admitting  that  he  owed  tbe 
principal,  have  refused  to  pay  the  lO-years  In- 
terest and  hare  replied,  and  successfully,  too, 
that  the  Interest  for  tbose  10  years  bad  already 
been  paid  by  the  subsequent  grantees?  Snp- 
pose  the  grantees  who  succeeded  Dr.  Pugb  In, 
the  ownership  of  the  land  bad  tendered  to  the 
bondholder  payment  of  tbe  debt  secured  by 
the  bond;  would  It  not  have  been  a  good 
tender,  and  have  stopped  the  Interest?  Sup- 
pose  the  holder  of  the  bond  and  mortgage  had 
recoTcred  tbe  amount  of  tbe  mortgage  debt 
from  any  of  the  subsequent  grantees,  on  his 
covenant  to  pay  It;  would  not  tbe  payment 
by  such  a  covenanting  grantee  have  dischar- 
ged the  obligation  of  tbe  bond?  In  this  very 
case  the  mortgaged  lands  have  been  sold,  and 
tbe  proceeds  applied  in  part  satisfaction  of 
tbe  debt  created  by  the  obligor  in  tbe  bond. 
Irrespective  of  the  statute  of  limitations,  can 
there  be  a  question  that  these  proceeds  were 
well  applied,  and  reduced  tbe  amount  of  tbe 
obligor's  debt  due  upon  tbe  lands?  If  the 
payments  by  the  subsequent  grantees  were 
efflclent  to  reduce  the  amount  of  Interest 
which  came  to  be  due  on  tbe  bond,  or  to 
satisfy  tbe  principal  debt  after  Dr.  Pugh  bad 
conveyed  away  tbe  mortgaged  premises,  It  Is 
hard  to  Me  why  tttey  sfaoold  fall,  after  tbst 


time,  to  stay  the  operation  of  the  statute  of 
Umltatlona.  The  last  of  these  interest  pay- 
ments by  subsequent  grantees  who  covenant- 
ed to  pay  the  debt  was  made,  as  stated,  with- 
in 2  years  before  the  filing  of  the  bill.  The 
crediting  upon  the  bond  of  payments  of  Inter- 
est made  by  subsequent  grantees  on  account 
of  the  mortgage  debt  was  in  accordance  with 
their  several  covenantB,  and  with  the  invari- 
able practice  followed  by  all  who  receive  such 
payments.  It  would  introduce  a  new  mode 
of  doing  business,  and  tUstuib  many  estab- 
lished Investments,  were  it  held  that  interest 
payments  made  by  subsequent  purchasers, 
who  had  contracted  to  pay  tbe  mortgage  debt 
had  no  application  to  it  and  that  all  tbe 
while  that  the  yearly  Interest  was  being  an- 
nually paid  In  recognition  of  the  debt  and  re- 
ceived and  credited  on  the  btmd,  the  atatutes 
of  limitation  were  Insidiously  cutting  off  the 
right  to  collect  the  prlnclpaL  The  subsequent 
purchaser  who  a^eed  with  the  mortgagor  or 
with  bis  grantee  to  pay  tbe  mortgage  debt 
received  an  estate  In  and  possession  of  the 
mortgaged  lands,  as  a  consideration  for  such 
agreement.  Each  grantee  was  by  his  cove- 
nant put  In  privity  of  obligation,  as  to  pay- 
ment of  that  debt  with  every  other  person 
who  was  In  any  wise  bound  to  pay  it.  Tbe 
grantee's  payments  <rf  the  Interest  on  that 
debt  satisfied  it  to  the  extent  of  those  pay- 
ments, In  accordance  with  his  covenant  to 
pay  It  and  to  tbe  benefit  of  the  parties  who 
also  were  obligated  to  pay  It  The  payments 
were  "tenders  of  money  to  a  person  entitled 
to  recelve.lt  by  a  person  liable  to  pay  It" 
and  operated  as  payments  on  account  of  the 
debt  and  to  keep  It  alive.  Equity  will  recog- 
nize and  enforce  obligations  of  persons  ulti- 
mately liable,  so  kept  alive,  although  they 
may  not  as  between  each  other,  be  immedi- 
ate contractors.  By  taking  the  covenant  from 
Dr.  Pugb,  Adams  agreed  that  Pugh  ^oul<7 
pay  tbe  debt  and  each  payment  of  Interest 
made  by  tbe  latter  operated  as  a  payment  to 
postpone  for  16  years  thereafter  the  operation 
of  the  statute  of  limitations  as  a  defense  to 
the  bond.  Each  successive  grantee  became  In 
the  same  way  personally  liable  In  equity  for 
the  paymoit  of  the  debt,  by  bis  covenant  In 
tbe  deed  which  he  accepted.  When  In  turn 
be  became  a  grantor,  he  exacted  from  his 
grantee  a  like  covenant,  and  tbe  new  party  un- 
dertook the  payment  of  tbe  debt  as  a  primary 
duty,  and  thus  became  In  equity  the  principal 
debtor,  tbe  preceding  covenantors  becoming 
sureties.  Each  of  these  principal  debtors  had 
a  right  to  make  the  payments  of  Interest  on 
the  debt  as  they  (ell  due,  and  the  running  out 
of  tbe  statute  of  limitations  must  be  computed 
from  the  date  of  the  last  of  them,  which  Is 
admitted  to  have  been  within  2  years  before 
tbe  filing  of  the  bill  In  this  cause. 

Against  the  successive  grantees  whose  cove- 
nants form  the  chain  of  liabilities  to  pay  the 
mortgage  debt  it  Is  the  province  of  a  court 
of  equity  to  enforce  those  covenants.  In  or- 
der to  avf^d  circuity  of  action;  and  the  par- 
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fj  vbo  Mttalles  tiie  debt  nuy.  If  lucessarr, 
aave  Us  remedy  over  against  thoae  who  are 
!Iabla  to  Urn.  Tbe  grantee  coTenanton  beytxid 
the  defendant  Pngh  bare  not  been  brought 
In  aa  partlea,  bat  this  haa  sot  been  made 
the  aobject  ot  crftldnn.  either  In  the  pleadings 
or  the  arguments.  For  the  relief  which  the 
complainant  seeks  from  the  defendant,  they 
are  not  necessary  parties.  In  Pruden  v.  Wll- 
Uams,  26  N.  J.  Eig.  212,  the  obligor  Ip  the 
bond  was  not  a  parly,  but  only  the  succeed- 
ing coT^antors,  In  a  bill  to  recover  a  de- 
ficiency, which  was  snstalned.  Burr  t.  Beers, 
24  N.  T.  m 

Hie  anthorltles  above  quoted  Justify  tbe 
staying  of  tbe  (^ration  of  the  statute  by  pay- 
ments of  Interest  made  by  those  other  than 
the  original  contractor,  who  have  undertaken 
to  pay  the  same  debt,  upon  principles  ana- 
logous, to  those  declared  In  the  celebrated  case 
of  Whltcomb  v.  Whiting,  Doug.  652.  to  the 
effect  that  one  Joint  debtor  may,  by  acknowl- 
edgment of  the  debt,  postpone  the  operation  of 
the  statute  of  limitations.  This  case  was  fol- 
lowed In  many  of  tbe  states  (notably  New 
York)  for  many  years,  but  has  In  most  of  them 
been  overruled.  It  has  been  accepted  In  this 
state,  for  reasons  fully  stated  In  Merritt  v. 
Day,  88  N.  J.  Law,  32,  and  unanimously  sup- 
ported by  the  court  of  errors  In  Casebolt  v. 
AcAerman,  46  N.  J.  Law,  172.  The  only  di- 
rect authority  contrary  to  the  views  above 
stated  Is  Trustees  v.  amlth,  62  Conn.  434. 
where  Chief  Justice  Park,  tn  a  suit  against 
tbe  original  obligor,  where  grantees  had  as- 
sumed paym«it  of  the  mortgage  debt,  and 
had  paid  the  Interest  sustained  a  plea  of  the 
statute  of  limitations  upon  the  ground  that 
the  payments  of  interest  by  the  saccessfve 
grantees  were  on  their  own  account,  to  keep 
alive  the  equity  of  redemption,  and  not  on 
account  of  the  mortgage  debt  In  this  tbe 
learned  chief  Justice  Is  In  opposition  to  the 
above-quoted  declaration  of  our  court  of  ap- 
peals In  Blue  V.  Everett  nbl  supra,  as  to  the 
relation  of  such  payments.  He  further  states 
that  the  assumption  of  the  mortgage  debt  did 
not  increase  the  remedies  of  the  holder  of  the 
mortgage.  This  view  coufilcts  with  Klapworth 
V.  Dressier,  ubl  supra,  which  declares  that  the 
aasumptlon  of  the  mortgage  debt  entitles  the 
mortgagee  to  sue  tbe  assuming  grantee  In  eq- 
uity, for  the  recovery  of  that  debt  Tbe  learn- 
ed chief  Justice,  cites  but  one  authority,  and 
that  does  not  appear  to  be  applicable  to  the 
case  he  was  considering.  His  decision  Is  also 
v«ry  difficult  to  reconcile  with  another  which 
be  made  hi  Tuttle  v.  Armstead.  B3  Conn.  176. 
22  Atl.  677,  where  an  agreement  by  a  subse- 
quent grantee  to  pay  a  mortgage  debt  was  en- 
forced against  the  bar  of  the  statute  of  lim- 
itations on  payments  of  Interest  by  him. 
though  the  mortgage  Itself  was  void.  In  the 
first  of  these  decisions  It  was  held  that  Interest 
payments  by  subsequent  grantees  were  made 
solely  to  keep  alive  the  equity  of  redemption, 
and  that  they  could  not  save  the  debt  secured 
by  the  mortage  tram  tbn  operation  of  tbe 


statate  9t  Umltatlona.  In  the  latter  case  In- 
terest payments  by  a  grantee,  who  acquired 
the  pnverty  subsequent  to  the  mortgage,  and 
who  covenanted  to  pay  the  mortgage  debt 
weee  held  to  be  made  on  tbe  Indebtedness 
which  he  had  assumed  to  pay,  and  not  on  hla 
own  private  account  to  prevent  a  foreclosure 
of  the  land;  and,  by  so  applying  tbe  payments, 
the  indebtedness  which  he  assumed  to  pay 
was  saved  from  the  operation  of  the  statute. 
Bank  v.  Martin.  6S  N.  J.  Eq.  468,  33  AtL  45, 
la  also  cited  as  sustaining  the  proposition  Qiat 
payments  b;  subsequent  owners  of  the  mort- 
gaged premises  cannot  be  Imputed  to  the  mort- 
gagor, so  as  to  bar  the  statute.  But  the 
learned  vice  chancellor  who  heard  that  cause 
In  this  court  declared,  as  to  the  facts  of  the 
case,  that  it  "nowhere  appears  that  the  gran- 
tees, or  any  of  them,  assumed  the  payment 
of  the  money  secured  by  this  mortgage.  Con- 
sequently, the  only  person  liable,  If  any  one 
be,  on  the  b<md  In  questJon,  is  tbe  defendant** 
(the  obligor).  It  was  not  a  case,  therefore, 
where  the  aasumptlon  of  the  payment  of  the 
mortgage  debt  by  Uie  grantee  had  pot  him 
under  such  an  obligation  as  to  relate  bis  pay- 
ments of  Interest  to  that  mortgage  debt  whldi 
he  had  agreed  to  pay,  and  postpone  the  run- 
ning of  the  statute.  Whatever  torce  tbe  case 
dted  might  otherwise  have  is  somewhat  less- 
ened by  the  fact  that  It  was  reversed  on  ap- 
peal (64  N.  J.  Bq.  437,  84  Atl.  1068).  though 
the  reversal  was  put  upon  the  ground  that  the 
complainant  had  a  full  remedy  at  law,  and 
without  discussion  of  the  views  expressed  Id 
this  court  I  will  advise  a  decree  that  tbe 
complainants  are  entitled  to  recover  from  tbe 
defendant  the  amount  of  the  defldencar,  with 

00^ 


W>  N.  J.  B.  W) 
WOODBURT  HEIGHTS  LAND  OOl  T. 
LOUDRXSLAGBR. 

(ODurt  of  Brron  and  Appeals  of  New  Jecav. 

March  6,  1900.) 

OORFORATIONS—LIABILrrY  OF  DIRIBCT<»U- 
SET-OFF— DECREE— STAY  OF  EX- 
B»CUTION— ULCHBS. 

A  corporation  filed  ite  bill  in  the  court  of 
chancery  aninst  a  former  officer  to  recover 
from  htm  the  difference  between  the  price  he 
had  paid  for  a  tract  of  land  and  the  price  at 
which  he  had  conveyed  it  to  the  corporation. 
The  bill  charged  that  the  latter  price  waa  $80.- 
000  Id  money,  and  that  tbe  premises  were  sub* 
Ject  to  mortgages  amonntiae  to  $41,100.  which 
were  stated  in  the  deed  to  be  part  of  the  con- 
sideration mon^  therefor.  The  answer  admit- 
ted the  correctness  of  these  allegationR,  and 
upon  the  figures  bo  eatabliahed  a  decree  was 
obtained  by  the  complainant  for  the  difference 
between  the  sam  so  stated  and  the  price  paid 
by  tbe  defendant  for  the  land.  After  decree 
the  defendant  filed  a  petition  In  chancery,  show- 
ing that  tbe  complainant  was  executing  this 
decree  by  advertising  the  property  of  ue  de- 
fendant without  having  paid  a  certain  mort- 
gage made  by  the  defendant  for  ^.000  npoo 
tbe  land  conveyed,  whi<^  mortgage  formed 

gart  of  the  conalderatlon  of  the  aaid  deed,  and 
ad  been  since  aaaigoed  to  the  defendant  who 
had  begun  an  action  at  law  against  the  eom- 
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plalnut  npod  its  Baid  coTenant  to  pay  the  uld 
mortgmge.  The  petition  also  stated  that  this 
mortgage  was  an  InadMiaate  secnrity,  and  that 
the  complainant  had  become  practicallr  Inaol- 
vent.  The  petitioner  prayed  that  he  be  per> 
mitted  to  set  off  against  the  decree  the  amonnt 
doe  on  the  eorenant,  and  for  farther  relief. 
Tift*  order  appealed  from  diamlaaed  the  petition. 
ffaU,  that  nnder  the  facta  aUted  In  the  peti- 
tion and  answer  the  ezecntion  of  the  decree 
should  t>e  stayed  until  the  determination  of  the 
action  at  law.  BM.  also,  that  the  petition 
should  not  have  been  diemlaaed  upon  the  eround 
that  It  was  stale,  or  that  ita  merits  had  been 

Sassed  upon  In  hqoidating  the  amonnt  of  the 
ecree. 

(Sfllabna  by  the  Court.) 

Aiveal  from  eoort  ot  duncerr. 

BiU  by  the  Woodbtirr  Heights  I^nd  Con- 
IHU17  against  Henry  O.  Londenalaga.  Peti- 
tion defendant  to  Kt  off  against  the  decree 
a  deM  doe  from  plaintiff.  Petition  dlsmlaaed* 
and  defendant  appeala.  ReTersed. 

On  appeal  from  an  order  advised  by  TIce 
Chancellor  Reed,  who  filed  the  fidlowlng 

memorandum: 

*^hl8  petition  cannot  be  regarded  as  one 
to  set  off  a  Judgment  to  be  obtained  against 
the  complainant  against  the  subsisting  decree 
standing  against  the  defendant  in  fayor  of 
tbe  complainant. 

"To  a  Judgment  or  decree  there  can  be  no 
set-ocr  of  a  debt  not  In  Judgment  or  decree.' 
Wat.  Set-OfT,  §  322. 

**Tbe  purpose  of  tbe  petition  is  to  have  tbe 
decree  modlQed  upon  the  ground  that  the  de- 
fendant was  charged  with  sums  whicb  tbe 
complainant  had  covenanted  to  pay.  but  nev- 
er did  pay,  as  a  part  of  the  consideration 
named  in  the  conveyance  by  defendant  to 
cmnplainant. 

'"But  It  Is  manifest  that  this  point  has  been 
already  passed  upon.  It  has  been  decided  not 
only  by  this  court,  but  also  by  the  court  of 
appeals. 

"The  original  decree  held  not  only  that  the 
defendant  should  respond  for  all  tbe  profits, 
but  fixed  the  amount  of  those  profits.  That 
decree  was  affirmed  upon  appeal,  and,  upon 
a  petition  of  a  rehearing,  was  reheard. 

"In  the  petition  for  rehearing  the  fact  that 
the  court  in  its  former  decree  had  not  given 
to  the  defendant  the  benefit  of  the  reduction 
now  aaked  for  waa  one  of  the  principal 
grounds  iQKin  which  the  rehearing  was  In- 
voked. 

"Nevertheless,  the  court  of  appeals,  tn  Its 
final  decree,  adjudged  that  the  decree  be  so 
modified  as  to  decree  that  the  appellant  do 
pay  to  the  respondent  the  one-half  of  the 
profits  ascertained  and  stated  by  tbe  court 
ot  chancery  in  Its  decree. 

"There  Is  now  no  way  of  atta^lng  this  de- 
cree except  by  bill  of  review. 

*^e  petition  is  not  filed  for  that  purpose, 
and  ccmtalns  nothing  upon  which  an  appUcfr- 
tloD  for  leave  to  file  such  a  bill  can  rest 

rrbe  petition  Is  dismissed." 

^lorrnan  Grey,  for  a^llant  Howard  Coop- 
er, for  resp<Hidenti 


GARRISON,  J.  (after  stating  Uie  facts). 
This  Is  a  petition  filed  In  the  court  of  chan- 
cery by  tlie  defendant  In  a  cause  tbat  bad 
been  decided  tar  this  court,  and  remlttted  for 
correction  and  execution. 

The  history  of  the  litigation  may  be  gather- 
ed from  the  reported  opinions.  Land  Oo.  v. 
LoudenUager,  SB  N.  J.  Eq.  78^  SS  AtL  4B6; 
tAtvAvadBtet  t.  Land  Ca,  B6  N.  J.  Bq.  4Slt 
41  AtL  lllB;  land  Co.  t.  Londenslager  (N. 
J.  Err.  A  App.)  48  Aa  671. 

Briefly  restated  for  present  pnzposes.  Qie 
case  Is  that  Henry  (X  Londenslager.  while  an 
officer  (rf  the  Woodbnry  Heights  Land  Com- 
pany, sold  to  It  for  $8M83.86  a  tract  of  land 
ttiat  cost  him  $66,2^.  The  difference— 916,- 
270.86— r^resaited  tbe  pn^t  of  the  transac- 
tion, divided  between  Londenslager  and  an- 
other officer  of  the  company.  Dpcm  a  bill 
filed  against  Londenslager  alMie,  the  eom- 
pany  obtained  a  decree  tor  Us  half  of  said 
profit,  to  wit,  97.686.43.  with  Interest,  Cor 
which  execntloa  has  heea  Isried  iqwn  ttie 
property  itf  the  defendant 

In  the  present  petition  the  defendant  diova 
tbat  the  said  sum  of  $81,498.86  that  formed 
the  basis  of  the  decree  against  him  was  made 
np  In  part  of  a  mortgage  tov  $5,000  made  by 
him  upon  a  parcel  of  said  land  conveyed  to 
the  complainant  company,  and,  he  says,  as- 
sumed by  the  conqnny  as  part  of  Its  par- 
chase  price  <tf  the  property,  but  which,  te- 
respective  of  Its  assnmption,  was  indubitably 
Included  In  the  said  sum  of  981,4gB.8&  Tbe 
petition  further  shows  that  this  mortgage  has 
not  been  paid,  bnt  la  In  the  hands  of  the  peti- 
tioner by  assignment,  and  that  he  baa  brought 
a  suit  in  the  supreme  court  against  the  com- 
plainant corporation  for  Its  breadi  of  tbe 
said  covenant  assuming  said  mortgage,  and 
that  the  complainant  Is  wftbont  property  or 
assets  with  which  to  pay  such  judgment  as 
will  be  rendered  If  the  petitioner  be  saccess* 
fnl  In  his  said  suit  at  law,  and  that  tbe  mort- 
gage itself  has  become  an  inadequate  securi- 
ty. Tbe  prayar  (mF  the  petitl<m  Is  tbat  tbe 
petitioner  be  allowed  to  set  off  the  principal 
and  Interest  dne  to  bim  Cnon  tbe  complainant 
upon  said  covenant  against  the  principal  and 
Intwest  dne  to  tiie  complainant  upon  tbe 
said  decree,  and  that  in  the  meantime  tbe 
complainant  be  restrained  from  advertising 
and  selling  the  property  oC  the  petitioner  on* 
der  said  decree,  or  from  assigning  or  trans- 
ferring the  same,  and  for  farther  relief. 

In  Its  answer  to  this  petition  the  complain- 
ant does  not  deny  any  of  the  facts  stated,  but 
alleges  that  fbs  questions  sought  to  be  rais- 
ed have  been  passed  upon  In  the  progress  of 
the  cause  In  chancery,  and  that  the  complain- 
ant has  pleaded  Issuably  to  the  action  at  law. 

The  learned  vice  chancellor  to  whom  ttiese 
matters  were  exhibited  dismissed  the  petition 
because  a  mere  covenant  could  not  be  set  crfl 
against  a  decree,  and  doiled  further  relief 
twcause  tbe  merits  of  tbe  petition.  In  his  view, 
touched  only  the  amount  of  tbe  profits  which 
had  been  settled  by  the  final  decnsi  A  bUI 
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of  rarlew  to  retlqaldate  tte  amomit  of  tbe  te- 
cne  was  niggeflted,  but  not  allowed. 

None  of  thoBe  coucIubIods  places  the  peti- 
tiono-'s  application  In  the  -llgbt  to  wbldi  the 
equity  of  the  present  dtnatlon,  u  I  under- 
stand it,  entlfled  him. 

As  to  the  first  polat.  while  It  Is  ^ear  tbat 
ttie  corenont  cannot  be  set  off  aa  If  it  *ere  al- 
ready a  debt  of  record,  I  think  tbat  the  prayer 
for  a  stay  of  execution  and  for  further  relief 
should  be  so  read.  In  view  of  the  pending  liti- 
gation at  law,  aa  to  cover  the  time  reasonably 
necessary  for  the  termination  of  that  suit  The 
nncontradlcted  state  of  facta  la  aach  aa  to  in- 
cline a  court  of  equity  to  bold  its  hand  while 
the  parties  are  litigating  their  diCTerences  In  a 
court  of  law.  This  customary  chancery  prac- 
tloe  would  doubtless  hare  obtained  had  not  the 
▼Ice  chancellor,  who  had  had  no  personal  ac- 
quaintance with  the  litigation  in  its  earlier 
stages,  been  Impressed  with  the  Idea  tliat  the 
defendant's  strait  arose  from  his  neglect  to 
press  his  preset  claim  upon  the  attention  of 
fhB  court  of  chancery  as  part  of  his  account- 
ing, or  else  that  it  had  been  so  pressed,  and 
decided  against  liim.  No  account  was  taken 
In  the  court  of  chancery,  although  Vice  Chan- 
cellor Pitney  tend««d  a  reference,  which  was 
not  ordered,  for  the  obvious  reason  that  the 
bill  and  answer  agreed  upon  the  flgurea,  how- 
ever much  they  differed  about  the  facts.  As 
to  the  former,  the  demree  followed  the  bill. 
Indeed,  the  present  proceeding  ml^t  aptly  be 
described  as  an  application  by  a  defendant  to 
compel  the  enforcement  of  a  decree  by  the 
complainant  conformably  to  the  equity  of  the 
bill  upon  which  it  was  obtained. 

Hie  sole  Issue  upon  which  the  amount  irf 
the  decree  rested  was  the  difference  between 
the  price  the  defendant  paid  for  the  land  and 
that  at  which  he  conveyed  It  to  the  complain- 
ant Testimony  was  taken  with  reject  ta 
the  price  paid  by  the  defendant,  but  with  re- 
gpect  to  the  price  at  which  the  property  was 
conveyed  to  the  complainant— which  Is  the 
matter  now  stirred—there  was  no  question  be- 
tween the  parties,  and  could  not  have  been 
any,  upon  the  issue  tendered  by  the  bill  of 
complaint  In  the  bill  itself  this  price  is  chai^ 
ged  as  "eighty  thousand  dollars  in  money, 
said  premises  being  conveyed  subject  to  mort- 
gages amounthig  In  the  aggregate  to  $41,000, 
which  mortgages  are  stated  in  said  deed  to  be 
a  part  of  the  consideration  money  therein 
mentioned."  Th6  deed  to  which  the  bill  of 
complaint  thus  refers  contains  this  clause: 
"The  above  premises  are  conveyed  under  and 
subject  to  the  payment  of  the  principal 
amounts  of  the  several  mortgages  hereinafter 
mentioned,  and  the  Interest  on  the  same  from 
the  date  hereof."  Among  the  mortgages  that 
follow  Is  the  one  for  f5,000,  above  referred 
to.  The  answer  admitted  this  char^  and 
the  vice  diancellor  took  the  figures  that  meas- 
ured the  profits  from  the  bill,  and  upon  It 
founded  a  decree  for  the  complainant  It  may 
well  be  doubted  whether  be  would  have  lis- 
tened to  the  defendant  had  he  sought  to  argue 


that  his  nilctt  pEoAt  might,  In  the  future,  be 
confuted  upon  a  more  favorable  basis  if  the 
complainant's  allegations  as  to  Its  own  prom- 
ises were  not  made  good.  Hie  defendant 
was  In  court  to  answer  by  admission  or  de- 
nial the  facts  stated  in  the  bill,  not  to  foresee 
equities  tbat  might  arise  if  facts  that  he  was 
compelled  to  admit  were  afterwards  varied 
by  the  complainant. 

Kven  now,  when  the  complainant  has  not 
paid  15,000  of  the  consideration  money,  and  is 
defending  at  law  against  Its  payment,  It  Is 
not  clear  to  me  how  the  matter  bears  upon 
the  issue  raised  by  the  bill  and  settled  by  the 
decree.  If  the  decree  were  opened  to-day,  the 
proof  would,  as  I  see  the  case,  be  inadmissi- 
ble, unleas  the  complainant  were  compelled  to 
amend  Its  bill,  and  withdraw  its  admission  as 
to  the  consideration  of  the  deed  to  It  from  the 
defendant,— an  utiheatd-of  proposltlozL  The 
gravamen  of  the  petition  Is  not  that  the  de- 
cree is  not  right,  or  that  It  does  not  bind  the 
defendant,  but  tbat  It  Is  right,  and  that  It 
binds  the  complainant  The  argument  of  the 
petitioner  runs  somewhat  like  this:  "The  de- 
cree against  me  Is  for  $7,630.43.  That  sum 
Is  the  profit  of  my  sale  to  the  complainant,  If 
the  consideration  of  the  conveyance  to  the 
complainant  was  $81,483.86.  The  considera- 
tion of  the  conveyance  was  $81,493.86  If  It  in- 
cluded the  mortgages  subject  to  which  I  sold 
the  land,  one  of  which  was  the  $5,000  mort- 
gage I  bad  placed  upon  It  Hence,  when  the 
complainant  alleged  that  the  consideration 
was  $81,498.86,  and  that  ^ompnted  in  that 
sum  was  the  mortgage  debt  on  the  land.  It  ad- 
mitted that  my  $6,000  mortgage  was  part  ot 
the  consideration.  And  when  it  took  a  de- 
cree against  me  for  the  difference  between 
$81,493.86,  which  Included  my  mortgage,  and 
the  sum  I  had  paid' for  the  land,  It  t>ecame 
part  of  that  decree  that,  as  to  me,  the  com- 
plainant was  primarily  liable  to  pay  that 
mortgage.  So  that  now,  when  that  mortgage 
Is  in  my  hands,  unpaid,  equity  will  consider 
that  to  have  been  done  that  should  have  been 
don^  and  will  permit  the  complainant  to  exe- 
cute this  decree  against  me  only  upon  *tbe 
condition  that  it  credit  upon  the  execution  the 
sum  so  established  by  the  decree  to  be  due 
to  me." 

In  support  of  this  argumrat  the  petitioner 
might  cite  the  language  of  Cbancellor  Hal  nee 
in  "nchenor  v.  Dodd,  4  N.  J.  Eq.  457:  "By 
the  terms  of  the  deed,  the  mortgage  nuMiey 
was  to  be  taken  as  a  part  of  llie  considera- 
tion, and  hence  the  proposition  that  under 
such  circumstances  equity  raises  upon  the 
conscience  of  the  purchaser  an  obligation  to 
Indemnify  the  mortgagor  is  correct  If  he 
withhold  the  money  till  the  premises  are  aold 
away  from  blm,  he  has  no  ground  of  cchd- 
plaint  If  the  mortgagor  asks  him  to  pay  the 
amount  remaining  due.**  In  Crowell  v.  Hos- 
pital of  St  Barnabas,  27  N.  J.  Gq.  6S0.  Mr. 
Justice  Depue  speaking  for  the  court  ot  er- 
rors and  appeals,  summarised  the  anflKwltles 
upon  such  stimulations  as  follows: 
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a)  In  equity,  a  itlpalfttloii  of  this  kind  Is 
r^rded  at  a  contract  to  Indemiilty  the  gran- 
tor agalnet  tb«  mortgage  debt 

09  The  mortgage  debt  does  not  ISienAj  !»»• 
eome  a  personal  debt  of  the  grantee. 

^  Tbe  eanlty  is  operatlre  twtireen  tha 
parties  to  the  deed  only. 

(4)  If  the  pnrehaser  boy  the  mere  equity  of 
ndoDptlon,  be  may  discharge  hte  equity  to 
die  mortgagor  by  releasing  the  lands. 

^)  If,  by  the  terms  of  tbe  purchase,  the 
mortgage  debt  Is,  by  agreement,  taken  as 
part  of  the  conslderatkm  money,  equf^ 
raises  upon  the  cmsclence  of  tbe  purchaser 
an  obligation  to.  Indemnify  the  mortgagor 
against  the  moct^ige  debt 

In  other  words,  the  mortgage  debt  may, 
by  agreement,  If  so  stated  In  the  deed,  be 
charged  upon  the  unpaid  pnr^iase  money; 
which  is  a  different  thing  from  the  legal  as- 
sumption of  the  mwtgage  debt  by  the  gran- 
tee. 

It  to  the  drcnmstances  of  the  abore  case 
we  add  that  the  grantee  has  parted  with  the 
mortgaged  lands,  and  that  the  debt  charged 
open  the  unpaid  purchase  money  is  paya- 
ble to  defendant  in  execution  with  respect 
to  a  decree  bused  upon  such  unpaid  purchase 
money,  the  general  nature  of  the  relief  to 
which  the  petitioner  conriders  blmsslt  en- 
titled is  spread  h^ore  us. 

It  Is  not  essential  to  this  suppoMtlonal 
argument  that  the  complainant  shonld  have 
assumed  the  payment  of  the  mortgage  sub- 
ject to  which  It  accepted  tiie  eoDveyance 
from  the  defendant  That  is  Uie  subject  of 
the  action  at  law,  and  depends  upon  the  lan- 
guage of  the  deed  of  eonTeyanc&  Let  tbe 
construction  of  the  covenant  be  what  It  may, 
there  is  no  question  upon  this  petition  that 
the  sum  of  the  mortgagee  was  in  fact  and  by 
agreement  computed  In  the  purchase  price, 
and  made  the  basis  of  tbe  decree.  Hence 
the  equity  abore  suggested  is  entlr^  inde- 
pendent of  the  result  of  the  action  upon  the 
covenant  or  of  any  other  form  of  legal  rem- 
edy. Indeed,  If  there  be  neither  legal  as- 
snmptlon  nor  equitable  charge,  stlU  tbe  fact 
remains  that  by  enforcing  this  decree  the 
complainant  Is  tiettering  itself  to  flie  extent 
of  96,000  beyond  the  case  upon  whldi  It  got 
Its  decree;  which  sum,  In  the  case  last  aup- 
posed,  Instead  of  being  credited  upon  tbe 
defendant's  half  of  the  profits,  would  be 
deducted  from  the  whole  of  the  profits,  and 
the  defendant  credited  with  half  of  the  re- 
bate. The  deed  will,  I  suppose^  receive  its 
constructimi  In  the  court  of  law.  If  not  the 
court  of  chancery  may  construe  It  and  hare, 
before  it  by  adjudication,  admission,  or  es- 
toppel the,  material  for  a  complete  admlnto- 
tratlon  of  any  equities  that  may  hare  arisen 
by  what  has  either  happened  or  transpired 
since  the  making  of  Its  decree.  Whether 
this  administration  should  take  the  form  of 
tuat  equitable  control  exercised  by  every 
court  orer  tbe  enforcement  of  Its  own  pro- 
cess, or  whether  it  shoold  be  by  a  separate 


proceeding.  Is  not  now  before  us  upon  this 
appeat  The  vice  chancellor  dlsmissied  tlie 
present  petition^  not  because  It  was  a  peti- 
tion, but  becanae  he  considered  that  it  touch* 
ed  on^  the  amomt  of  tile  decree  and  was. 
at  best,  a  stale  claim.  In  both  of  these  re- 
specte  he  was,  as  I  hare  oideavoced  to  point 
ont,  in  error.  If  I  bare  succeeded,  it  Is  be- 
cause beyond  any  answer  that  could  bare 
been  made  to  the  bill,  aside  from  any  dis- 
satisfaction with  the  ftmoiuit  of  the  decree, 
apart  even  from  the  qnestlfui  of  setting  ca 
one  debt  of  reewd  against  another,  this  peti- 
tion discloses  a  situation  in  ^ich  Ineqnl^ 
will  be  d<me  nndw  tiie  forms  of  law  if  tbe 
facte  be  as  they  are  now  permitted  to  ap- 
pear. 

Inasmocb  as  the  ordw  dismissing  the  peti- 
tion Is  to  be  reversed  In  order  that  the  court 
of  chULcery  may  stay  tbe  ezecutlOD  of  ite 
decree  pending  the  action  at  law,  the  petl* 
titm.  thus  rehabilitated,  may  stand  ojfea  for 
such  purposes  as  the  adrloe  of  couns^  and 
tbe  practice  of  that  court-  m^  admit 

I  have  not  considered  whethw,  by  a  dif- 
ferent presentation  of  the  facts,  the  defend- 
ant ought  to  be  permitted  to  file  a  bill  of 
review.  It  has  not  seemed  to  me  that  his 
remedy  was  to  correct  a  decree  of  which  he 
does  not  complain.  It  Is  entirely  possible 
that  the  same  situation  that  brings  the  en- 
forcement of  the  decree  under  Judicial  scru- 
tiny might  .lead  the  court  to  alter  the  decree 
itself.  If  the  sum  be  established.  It  may 
even  be  optional  with  a  defendant  whether 
It  be  credited  upon  the  execution,  or  be  de- 
ducted from  liie  decree.  All  that  is  decided 
upon  this  appeal  is  that  the  execution  should 
be  stayed,  that  the  levy  stand  as  security  to 
the  complainant  and  that  the  case  presented 
by  tbe  petition  is  not  stale. 


(M  M.  J.  L.  MO 
BLOBE  V.  BOABD  OF  CHOSBN  FBBB- 
BOLDEBS  OF  UNION  OOUNTT. 
(Court  of  Errors  and  Aneals  of  New  Imatf. 

■    March  6,  190a) 

PVBUC  OFFICB-affTAININa  P08SSSSI(»<^ 
COHPBNSATION. 

One  who,  by  force,  retains  possession  of 
a  public  oBlw  after  the  expiratlou  of  his  term, 
and  against  the  lawful  demand  ot  his  lejtallj 
appointed  successor,  omnot  recover  the  salary 
or  emoluments  attached  to  the  offlce  accrnlug 
after  such  demand. 
(SyllabuB  by  the  Court) 

Error  to  supreme  court 

Action  by  John  0.  Blare  against  the  board 
of  chosen  freeholders  of  Union  coun^.  Ter- 
diet  for  plaintiff,  and  dtfendant  tnrings  mot. 
Beversed. 

Sherreid  D^ue,  for  plaintiff  In  ravor.  W. 
B.  ODdtaigton  and  Craig  A.  Marsh,  Ua  defmd- 
ant  In  error. 

DIXON,  J.  In  January,  188S,  the  board  of 
chosen  freebolden  of  Union  county  appointed 
the  plaintiff  as  warden  of  tiie  Union  county 
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jail  for  the  term  of  five  yean  commencing 
February  1, 1SB8.  The  appointment  -was  made 
nnOer  the  act  of  March  23,  188T  (2  Gen.  St 
p.  IfiSl),  wUcb  dedazes  that  the  warden  shall 
bold  office  fW  the  term  of  Ore  yeftza,  and  on- 
tll  his  successor  shall  be  appointed  and  qnal- 
Med.  The  tfalntlff  accordingly  asnuned  the 
office  on  FebTQary  1,  1883.  On  Febmary  8. 
1886^  the  board  appointed  Obarles  W.  Dodd 
as  warden  of  the  Jail  for  the  term  of  fire 
years  from  Febmary  16, 1888,  and  on  the  day 
last  named  Dodd,  baring  duly  qualified,  went 
to  the  Jail,  and  demanded  from  the  plahitlff 
possession  of  the  office,  bnt  the  pbUntiff  refused 
to  sorrender  It,  keeping  the  door  of  the  Jan 
locked  to  ^event  Dodd's  entrance.  The 
gronnd  of  plalntUFs  refusal  was  that,  he  being 
an  'hcmorably  dlsdmiKed  Ublon  soldier,  hia 
legal  tenure  continued,  by  tbrce  of  the  veteran 
act  of  March  81,  1897  (P.  U  1807,  p.  142), 
untU  he  was  remored  for  Incompetency  or 
mlscondoct  On  this  contention  he  retained 
possession  of  the  office  nntn  June  21,  1888, 
when  he  was  ousted  by  a  Judgment  In  quo 
wananto  proceedings  Instituted  Dodd. 
The  present  suit  was  brought  to  recover  the 
salary  of  tSie  ofSee  for  the  period  between 
February  16,  1888,  and  June  21,  1888,  and  at 
the  trial  In  the  Union  drcnlt  a  verdict  there- 
for was  directed.  The  leg^lty  of  that  direc- 
tion Is  tbe  subject  now  to  be  consldmd. 

The  general  rule  of  ttie  common  law  as  ad- 
ministered In  England  was  that  a.  person  en- 
-  titled  de  Jpre  to  an  office,  and  not  the  merely 
de  facto  Incumbent  of  the  office,  had  a  legal 
tight  to  tbe  official  emoluments.  Kretta  v. 
Behrensmeyer  (HI.  Sup.)  86  N.  B.  883.  An 
exc^ion  to  this  nde  was  established  In  New 
Jersey  by  the  dedslon  of  this  court  In  Stuhr  v. 
Curran,  44  N.  J.  Law,  181,  wbere  It  was  held 
that  a  perstm  who  had  a  prima  fiide  legal  ti> 
tie  to  an  office,  which  cast  niwn  blm  a  public 
duty  to  assume  the  office  and  dlscha^  Its 
functions  until  by  further  legal  proceedings 
hla  spparent  title  bad  been  overtbrown,  and 
who.  In  pursuance  of  that  duty,  discharged 
the  functlcms  of  the  office,  thereby  acquired  an 
Indefeasible  right  to  the  salary  and  fees  ac- 
cruing, while  he  was  In  possession  of  the  of- 
fice. In  Erwln  v.  City  of  Jersey  City,  60  N. 
J.  Law,  141,  87  Atl.  782,  this  court  laid  down 
what  may,  perhaps,  be  deemed  a  further  mod- 
ification of  the  English  rule,  to  this  effect: 
That  when  the  Incumbent  of  an  office,  kw- 
fuUy  holding  over  after  the  expiration  of  his 
stated  term  until  his  successor  Is  an>(rinted, 
surrenders  the  office  to  one  who,  with  color 
of  title,  claims  to  have  beoi  legally  appointed 
tiie  succemor,  and  the  latter  thereuptui  enters 
and  discharges  tiie  functions  of  the  office, 
he  acquires,  as  against  the  public  and  the 
prior  Incumbrat,  an  Indefeasible  right  to  the 
salary  and  fees  accruing  during  his  possession. 
Neither  of  these  dedslona  affords  any  sup- 
port to  the  present  plaintiff.  It  Is  conceded 
by  bis  counsel  that,  on  the  facts  stated  In  the 
beginning  of  Oils  opinion,  all  of  which  were 
known  to  tbe  plaintiff,  and  on  the  correct  In- 


terpretation of  the  veteran  act  mentioned 
(Hardy  v.  Oty  of  Orange  [Err.  A  App.)  42 
AtL  681),  he  bad  no  titie  to  the  <^ce  ntter 
February  16,  1888.  There  was  no  trace  of  a 
public  doty  resting  upon  him  to  retain  the 
office.  His  motive  for  doing  so  was  purely 
private,  for  his  jwrsonal  ben^t.  So  far  from 
acquiescing  In  his  tenare,  the  de  Jure  <^cer 
was  demanding  possession  of  the  oSi<x,  and  the 
plaintiff  was,  by  force,  resisting  his  demand. 
The  case  comes  more  nearly  within  the  doc- 
trine announced  by  the  supreme  court  In 
Meehan  v.  Freeholds  of  Hudson  County,  46 
N.  J.  Law,  276,  Cited  approvingly  by  this 
court  In  Erwln  v.  City  of  Jersey  City,  60  N.  J. 
Law,  148,  37  AU.  782,  that  one  who  Intrudes 
Into  a  public  office  by  ttxcee  or  fraud,  and 
without  legal  titie,  cannot  recover  from  the 
public  the  salary  attached  to  tbe  office.  Hw 
only  distinctly  between  that  case  and  this 
la  the  distinction  between  a  ffnrdble  and  Ille- 
gal Intrusion  and  a  fordUe  and  Illegal  reten- 
tion. Such  a  distinction  ou^t  not  to  lead  to 
any  dlffermce  In  result  Our  conclusion  Is 
that  tiie  plaintiff  bad  no  right  to  the  salary 
accruing  after  February  16,  1888,  and  there- 
fore there  was  error  In  the  direction  given 
the  learned  Jodge  at  the  trIaL  Jjet,  tbe  Judg^ 
ment  be  reversed. 


(Si  N.  J.  L.  330} 
ALBRIGHT  t.  CORTRIOHT. 
<Oonrt  of  Errors  and  Appeals  of  New  Jersey. 

March  6,  1800.) 

TRD3FAS3— FIBHINO  ON  PLtAINTIFT'S  CL06B— 
'  BASEUSNT— CUSTOM— PRB8CRIPTI0N 

— PUBUC  RIGHTS. 
Tbe  plaintiff  claimed  to  own  land  cohered 
by  Swartsvood  Pond,  a  bod?  of  nontidal  water, 
and  notifled  the  defendant  not  to  fish  In  it 
The  defendant,  disregarding  the  notice,  fished 
from  a  boat,  on  two  different  days,  in  water 
that  covered  laud  dalmed  hj  the  plaintiff,  who 
thereupon  brought  his  action.  The  declaralion 
alleged  posseesion  and  title  bj  deed  in  the  plain- 
tiff,  and  acts  of  treBpass  by  the  defendant  in 
disregard  of  notice.  The  defendant  filed  pleas 
In  both  general  and  specific  denial  of  the  dec- 
laration, and  a  further  special  plea  setting  np 
in  bar  of  tbe  action  two  independent  defenses: 
F^rst  that  the  public  had  been  acnistomed  for 
60  years  to  fish  in  the  pondi  aqd  that  therefore 
the  defendant  as  one  of  the  public,  could  do 
so  of  right;  and.  secondly,  that  the  pond  bad 
been  stocked  with  fish  by  the  fish  commissioD- 
ers  of  the  state  of  Xew  Jersey  for  25  years,  end 
that  therefore  the  defendant  as  one  of  the 
public,  could  fish  there  of  right.  On  the  trial 
the  plaintiff  proved  the  case  laid  in  his  dedara- 
tion  and  rested.    The  defendant  offered  to 

f trove  that  the  pnbllc  had  continuously  fished 
Q  the  pond  for  80  years,  which  offer  was  otw^ 
ruled,  and  exception  taken.  The  defendant  al- 
so called  a  witness  who  testified  to  the  stocliing 
of  the  pond  by  public  authority.  This  evidence 
was  then  Btncfceo  out  whereupon  the  defend- 
ant made  a  format  offer  to  prove  tbe  alleira' 
tions  of  his  plea  in  this  particular,  which  offer 
was  overraied.  and  exception  taken.  The  trial 
Judge  thereupon  directed  the  jnry  to  find  a  ver- 
dict of  ^  cents  for  the  plaintiff,  to  which  ^- 
rection  an  exception  was  taken.  Shror  was 
assigned  on  these  excet>tions. 

As  to  the  first  special  defense,  It  was  AcU: 
Llliat,  since  the  defmdant  luid  no  license 
from  the  plalntU^  whatevw  tight  he  could  have 
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had  tn  plaintiff's  close  most  bare  been  br  way 
of  easement,  custom,  or  prescription. 

2.  That  the  right  claimed  was  not  an  ease- 
ment, which  IB  a  privilege  without  profit. 

8.  That  the  defendant  could  not  claim  rach 
light  hj  custom :  <a)  Becanse  a  common-law 
enstom,  as  distingalshed  from  a  nsage  of  trade, 
mast  be  Immemorial,  which  in  New  Jersey  is 
impossible;  (b)  becaose  a  custom  laid  in  the 
public  ia  bad  tor  uniTersalitr;  and  (c)  because 
«  right  to  take  invfit  from  tiiie  land  of  another 
cannot  be  acQuired  by  custom. 

4.T1iat  the  defendant,  merelj  aa  one  of  the 
public  could  not  claim  such  right  by  prescrip- 
tion, because  the  public  cannot  prescribe. 

Ab  to  the  second  spedal  defense,  it  was 

Md: 

B.  That  the  evidence  that  waa  stricken  out 
and  excluded,  if  it  had  been  received,  would 
have  proved.  In  the  view  most  favorable  to 
the  defendant,  only  that  the  state  of  New  Jer- 
sey  had  placed  on  private  property  certain  fish 
that  the  public  might  catch  if  members  of  the 
public  could  lawfully  reach  them. 

6.  That  the  defendant,  as  one  of  the  public, 
could  not  lawfully  reach  these  fish,  against  the 
prahlbiUon  of  the  plaintiff,  while  they  remained 
In  Ilia  close,  nniesa  either  the  common  or  the 
■tatate  law  conferred  such  right. 

T.  That  the  common  law  gave  no  such  right, 
because  there  is  no  general  rule  authorizing  a 
member  of  the  community,  merely  as  such,  to 
invade  private  property-  In  order  to  reach  aome- 
thitixtnat  ia  oeToted  to  the  public. 

8.That  the  acta  concerning  fish  and  game 
gave  no  such  right,  for  they  do  not  manifest 
a  legislative  intent  to  legalize  what  would  oth- 
erwise be  trespasses,  in  pursuit  of  private  ad- 
vantage, and,  if  they  did  manifest  such  intent, 
would  be  to  that  extent  invalid. 

D.  Held,  that  the  plaintiff  was  entitled  to  the 
direction  that  the  jury  give  him  «  Terdlct  tor 
nominal  damagea. 

(Syllabus  by  the  Court.) 

Brror  to  pircolt  court,  Sumiex  county. 

Action  Andrew  Albright  against  James 
Ctnrtrlglit  Ju^nnent  for  plaintiff.  Defend- 
ant liringt  error.  Afflimed. 

Martin  Rosenkrans.  for  plaintiff  In  error. 
Thomas  M.  Kays  and  Thomas  Kays,  for  de- 
fendant in  error. 

ADAMS,  J.  The  declaratlcm  is  in  tort,  and 
■eeks  damages  from  the  defendant  for  break- 
ing and  entering  the  close  of  the  plaintiff  (be- 
ing a  tract  of  land,  covered  with  water.  In 
Stillwater  township,  In  Snssez  county,  known 
as.*'Swartswood  Pond"),  and  for  fishing  and 
catching  fish  therein,  In  disregard  of  a  notice 
by  the  plaintiff  not  to  trespass  on  his  land, 
and  especially  not  to  fish  In  said  ptmd.  The 
gist  of  the  defense  is  found  In  the  following 
extract  from  the  fifth  plea,  upon  which  Issue 
has  been  joined:  "That  the  said  Swartswood 
Pond  has  been  stocked  with  fi^  by  the  fish 
commissioners  of  the  state  of  Mew  Jersey  for 
twenty-five  years,  and  that  the  fish  ther^ 
belong  to  the  public,  and  that  the  public  for 
sixty  years  ,  last  past  have  entered  the  said 
close,  and  openly,  adversely,  contlnaonsly,  un- 
interruptedly, and  without  restriction,  used 
tbe  said  close  and  waters  of  said  Swartswood 
Pond  for  the  purpose  of  fishing  for  flsh  there- 
in, and  catching  and  taking  fish  therefrom, 
and  that  the  defendant,  as  one  of  the  pabUc, 
baa  a  right  by  prescrlptiao  in  and  to  tbe  said 


dose  and  the  said  Swartswood  Pond,  and  had 
at  the  time  mentioned  In  the  plaintiff's  decla- 
ration a  prescriptive  right  of  profit  In  the 
said  lands  covered  with  water,  and  said 
SvArtswood  Pond  (being  the  same  described 
In  the  plaintiff's  declaration),  and  to  fish  In- 
to the  said  waters  of  said  Swartswood  Pond, 
and  to  take,  catch,  and  carry  fish  therefrom, 
wlthoot  any  hindrance  or  molestatlOT  of  the 
said  plaintiff ."  At  the  trial  the  plaintiff  proved 
both  possession  and  title  bj  deed  In  himself 
before  and  at  the  time  of  the  acts  complained 
of,  and  that  tbe  defendant  had  fished  in  said 
pond,  though  notified  by  the  plaintiff  not  to 
do  10.  The  defendant  then  offered  to  prove 
that  the  pond  had  been  stocked  by  the  state 
of  New  Jersey  about  25  years  before,  and 
that  the  public  had  continuously  fished  there 
for  60  years,  which  offers  were  denied,  and 
a  verdict  for  six  cents  was  directed  and  ren- 
dered for  the  plaintiff.  The  questions  pre- 
sented by  the  exceptions  are  whether  one 
who  fishes  In  nontldal  water  that  covers  land 
of  another,  though  forbidden  to  do  so  by 
the  owner  of  such  land,  can  Jnstlfy  either  by 
the  long-oontlnued  usage  of  the  public,  or  be- 
cause the  water  has  been  stocked  by  the 
state  of  New  Jers^.  These  d^oiaes,  though 
blended  In  tiie  spedal  plea,  are  logically  dlt- 
tlnet 

Leaving  out  of  view  certain  relations  that 
are  plainly  foreign  to  this  case,  It  may  be 
said  that  whatever  right,  provable  by  user, 
the  defendant  could  have  had  In  the  plaln- 
tlfTs  land,  must  have  been  by  way  of  ease- 
ment, custom,  or  prescription.  Tbe  right  that 
the  defendant  asserted  was  not  an  easement, 
which  Is  a  privilege  without  profit  Nor  could 
be,  as  one  of  the  pnbUc,  acquire  this  profitable 
right  by  custom.  In  the  first  place,  a  com- 
mon-law custom,  as  dlsUugulsbed  from  a 
usage  of  trade,  must  be  immemorial;  and 
this,  in  New  Jersey,  Is  Impossible.  Ackerman 
V.  Shelp,  8  N.  J.  Law,  125;  AUen  v.  Stevens, 
2d  N.  J.  Law,  613;  Association  v.  Brluley,  34 
N.  J.  Eq.  43a  In  the  next  place,  the  right 
claimed  is  too  compr^enslve  to  be  good  by 
way  of  custom.  "Custom  is  unwritten  law," 
established  by  common  ootLsent  and  uniform 
practice  frcnn  time  Immemorial,  and  Is  local, 
having  respect  to  the  Inhabitants  of  a  particu- 
lar place  or  district"  2  Greenl.  Ev.  S  248. 
This  custom  Is  laid  In  the  whole  public.  A 
custom  so  general  would  be  indistinguishable 
from  the  law  Itself,  so  that  the  question  In 
snch  case  really  Is,  not  whether  the  usage  Is 
customary,  but  whether  it  Is  lawful.  Fitch 
V.  Rawllng,  2  H.  Bl.  893.  Finally,  a  profitable 
right  In  land  of  another  cannot  be  gained  1^ 
custom,  but  only  by  prescription.  Oobb  v. 
Davenport,  82  N.  J.  Law.  360,  33  N.  J.  Law, 
223.  In  view,  no  doubt  of  these  eraalderap 
tlons,  the  spedal  plea  alleges  "a  prescriptive 
right"  In  the  defendant,  to  which  he  Is  en- 
titled "as  one  of  the  public."  This  proposi- 
tion Is  unsound,  because  it  conflicts  with  the 
rule  that  the  public  cannot  prescribe.  A  right 
Ibat  a  man  claims  merdy  as  one  tt  the  pub- 
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lie  does  not  lie  tn  grant,  s&d  therefore  not 
In  prescription,  wblcb-  presuppoBes  a  lost 
grant,  and  bo  can  embrace  oiUy  things  that 
are  grantabl&  A  Vi^^cription,  says  Lord 
CMce.  *iawaj8  Is  alleged  In  the  perscm." 
Qateward's  Oaae,  6  Coke,  60b.  *Trescnp- 
tlw,"  says  Sir  William  Blackatone,  **iB  maniy 
a  personal  usage,  as  that  Sempronlns  and  Us 
ancestors,  or  those  whose  estate  he  batti,  hare 
need  time  ont  of  mind  to  have  such  an  ad- 
vantage or  prtvllege."  2  Bl.  Comm.  p.  262. 
Mr.  Oreenleaf  says:  Trescrlptton  Is  a  per- 
sonal right  hfiaagtD^  to  <me  or  few  persons 
by  particular  designation,  as»  for  example, 
the  owners  of  a  certain  parcel  <tf  land.**  2 
GreoiL  Er.  1 248.  To  use  a  technical  phrase, 
the  claimant  In  soch  a  case  mnst  prescribe  In 
a  qtie  estate;  that  Is,  under  or  in  the  right  of 
some  other  person  or  peraooi^  whose  estate 
has  come  to  him. 

That  a  right  to  take  profit  from  another's 
land  cannot  arise  by  custom  was  decided  as 
early  as  Gateward's  Case,  8  Coke,  00.  Lord 
Kenyon,  In  Grlmstead  v.  Marlowe,  4  Term  R. 
T18,  said  that  the  law  bad  been  so  settled 
ever  since  the  time  of  Gateward's  Case.  This 
Is  still  the  law  of  England.  In  Goodman  v. 
Mayor,  etc.,  7  App.  Gas.  648,  Lord  Calms 
says:  "I  think  It  to  be  clear  law  that  while 
yen  may  by  custom  claim  an  easement  to  be 
enjoyed  over  the  land  of  another,  you  caimot 
by  cnstom  claim  a  profit  b,  prendre  in  alieno 
solo.  I  think  It  ahrn  to  be  clear  law  that  you 
cannot  claim  by  prescription  anything  which 
could  not  have  a  lawful  beginning.  And  I 
think  It  also  clear  that  a  fluctuating  and  un- 
certain body  cannot  claim  a  profit  &,  prendre 
In  alieno  solo,  and,  hideed,  cannot  be  the  gran- 
tee of  either  a  scTeral  fishery  or  of  any  other 
kind  of  real  property."  Two  recent  cases  are 
Blount  T.  Layard,  reported  in  a  note  to  [1891] 
2  Ch.,  at  page  681,  and  Smith  y.  Andrews 
[1891],  2  Ch.  678.  In  the  case  first  mentioned, 
Lord  Justice  Bowen,  speaking  of  a  part  of  the 
Thames  that  Is  above  the  reach  of  the  tide, 
said:  "Although  the  public  have  been  In  the 
habit  as  long  as  we  can  recollect,  and  as  long 
as  our  fathers  can  recollect,  of  fishing  In  the 
Thames,  the  public  hare  no  right  to  fish  there. 
Z  mean  they  have  no  right,  as  members  of  the 
public,  to  flah  there.  That  Is  certain  law.  Of 
course,  they  may  fish  by  the  license  of  the 
lord  or  the  owner  of  a  particular  part  of  the 
bed  of  the  river,  or  they  may  fish  by  the  In- 
dulgence or  owing  to  the  carelessness  or  good 
natm%  of  the  person  who  Is  entitled  to  the 
soil;  -  but  right  to  fish  themselves,  as  the  pub- 
lic, they  have  none."  The  following  extract  Is 
from  the  opinion  by  North,  J.,  tn  Smith  v.  An- 
drews: "The  idea  is  someUmes  entertained 
that  the  right  to  pass  along  a  public,  naviga- 
ble river  carries  with  It  the  right  to  flsh  in  It; 
but,  BO  far  as  regards  nontidal  rivers,  this  Is 
not  so.  No  lawTer  could  take  that  view.  Per- 
sons using  a  navigable  highway  no  more  ac- 
quire tluTGby  a  right  to  fish  there,  than  per- 
sons p.issing  along  a  public  highway  cm  laud 
acqotre  a  right  to  ahoot  npcm  It   Some  feiw 


passages  may  be  found  tn  the  books  In  which 
judges  are  reported  to  have  said  that  sub- 
jects have  a  right  to  flsh  In  navlgaUe  rtvos, 
just  as  In  the  sea4  bnt  on  Inrestlgatlon  it  al- 
ways win  be  found  that  they  are  referring  to 
navigable  rivers  where  the  tide  ebbs  and 
flows,  and  nothing  else.  •  •  •  Bn^  even 
It  the  public  had  tn  fact  flshed  this  water 
with  less  interference  or  Interruption  than  was 
actually  the  case,  It  would  not  siq>ply  any  de: 
f ease  to  the  defendant  In  ttia  present  action. 
Any  acquisition  of  right  arising  from  laag- 
nmtlnued  nse  mnst  be  founded  upon  either 
GustoQif  prescription,  or  lost  grant  It  Is  well 
settled  that  the  public  cannot  have  any  rlj^t 
to  fish,  founded  upon  custcHn,  however  long 
the  practice  has  continued.  Upon  this  point 
It  Is  not  necessary  to  refer  to  various  well- 
known  and  (^en-dted  authorities.  •  •  * 
Then  can  any  such  right  be  acquired  by  pre- 
scription? It  Is  clear,  settled  law  that  it  can- 
not •  •  •  Lastly,  as  to  any  presumption 
of  a  lost  grant,  the  observations  of  Byles,  J.. 
In  Attorney  General  v.  Mathlas,  4  Kay  &  3. 
679,  are  conduslve.  There  can  be  no  pre- 
sumption of  a  lost  grant  with  respect  to  mat- 
ter which  cannot  be  the  subject  of  preacriI^ 
tlon."  To  the  same  effect  Is  Constable  v. 
Xlcbolson,  S2  Law  J.  C.  P.  240,  reported,  also, 
with  full  notes.  In  8.  Eng.  Ruling  Cas.  337. 
There  are  many  American  cases  declaring  the 
law  to  be  as  it  is  above  stated,  among  which 
are  Waters  v.  LiUey,  4  Pick.  145;  Pearsall  v. 
Post  20  Wend.  Ill,  124,  125;  and  Perley  v. 
Langl^,  7  N.  H.  233.  The  English  law  al- 
lows to  the  public  no  greater  privileges  In 
fresh-water  ponds  and  lakes  than  In  fresb^wa- 
ter  rivals.  This  Is  evident  from  the  cases  col- 
lected In  Gould,  Waters,  K  79-81. 

The  leading  case  In  this  state  Is  Oobb  v. 
Davei^rart  decided  by  the  supreme  court  od 
facts  much  like  these  now  before  ns,  and  re- 
ported In  32  N.  J.  Law,  SG9.  The  plaintiff 
claimed  to  own  a  natural,  nontidal  lake  in 
Morrto  county,  called  "Green  Pond."  The  ac- 
tion was  trespass  for  breaking  his  close  and 
fishing  In  wat»  that  covered  his  land.  The 
defmdant  pleaded  the  general  issue,  doiylng 
that  the  plaintiff  had  an  exclusive  rlgbt  to  fish 
bl  said  pood;  set  up  the  statute  of  llmltatiMis. 
and  llcaise  from  the  plaintiff;  and  also  alleg- 
ed a  prescriptive  right  to  fish,  by  virtue  of  cer- 
tain grants  to  persons  under  whom  the  de- 
fendant claimed.  A  verdict  was  rendered  for 
the  defendant,  which  was  set  aside  on  rule  to 
show  cause.  The  supreme  court  held  that  the 
plaintiff  had  proved  his  title,  and  that  the  de- 
fenses by  way  of  limitation,  license,  and  pre- 
scription were  not  sustained.  Among  the  le- 
gal conclusions  to  be  drawn  from  this  case  are 
these:  That  the  soil  under  a.  fresh- water 
pond  In  New  Jersey  Is  not  in  the  state,  but  la 
In  private  ownership;  that  the  exclusive  right 
of  fishing  therein  Is  prima  facie  In  the  owner 
of  the  soil,  but  may  be  acquired  s^tarate 
from  the  ownership  of  the  boH;.  that  the  right 
of  the  public  to  fish  in  private  waters  cannot 
be  claimed  1^  costMU,  or  established  by  pnrof 
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•  ot  dutomaiy  right;  and  that  such  Tight  can 
be  aoqalred  onlj  by  grant  or  prescription*  and 
miut  be  prescribed  for  in  a  Que  estate.  The 
following  extract  from  tbe  opinion  will  show 
both  bow  strong  was  the  proof  of  user  in  that 
case,  and  how  closely  the  facts  resemble  tboee 
now  tn  view:  *^he  evidence  In  this  case 
■hows  that  the  pnbllc  in  general,  for  a  period 
of  forty  years  and  upwards,  were  accnstomed 
to  flah  in  the  pond  In  question  without  hin- 
drance or  moleHtation,  and  that  permission  to 
do  so  was  neither  asked  nor  granted;  that 
the  flsbety  was  never  nsed  by  Its  owners, 
either  before  or  since  the  plaintiff  acquired  tl- 
tle,  as  a  source  of  pecuniary  profit,  but  that 
tvery  one,  without  regard  to  residence  or  ten- 
ure of  lands,  was  pennltted  to  fish  in  all  parts 
of  the  pond  at  will,  and  whenever  his  In- 
cUnatlon  prompted  him  to  do  so;  and  that 
tbls  privilege  was  exercised  under  a  prevalent 
bnpresslcm  that  the  fishery.  In  the  language 
oS  one  of  the  witnesses,  was  a  free  fishery. 
And  it  Is  a  noticeable  fact  Id  the  case  that, 
although  tbe  witnesses  who  fished  In  the  pond 
testify  that  they  did  so  under  a  conviction  of 
their  right,  yet  no  one  claimed  a  right  perB<m- 
al  to  bimsdf,  or  other  than  such  as  K  was 
thought  belonged  to  Uie  public  in  -general. 
Tbls  evidence  tends  merely  to  establish  a  cus- 
tomary right  in  all  the  Inliabltanta  and  fre- 
quenters In  that  locality  to  fish  in  these  wa- 
ten.  If  a  right  to  fish  could  be  established  by 
ptoot  of  custom.  But  the  right  of  fishing,  be- 
ing a  profit  &  prendre  In  another's  soil,  ,  as  dis- 
tinguished from  an  easement,  cannot  be  claim- 
ed eustom,  but  mnst  be  prescribed  for  in  a 
Que  estate.  The  defendant  cannot  justify  un- 
der a  custom,  nor  will  proof  of  a  custom  sus- 
tain a  plea  ot  imcriptive  right,  because  the 
two  rights,  thontAi  they  may  co-exist  In  tlie 
same  land,  are  of  a  completely  dUSerent  na- 
ture." The  defendant  subsequently  applied 
tor  leave  to  file  an  additional  plea  Justifying 
tbe  allied  trespass  on  the  ground  that  the 
flaherr  bad  become  public  by  dedlcatlUL 
IJeave  was  granted,  la  order  that  the  question 
might  fu;)pear  on  the  record,  and  the  plea  was 
then,  after  ai^ument,  strudc  out  The  opin- 
ion Is  reported  in  83  N.  J.  Law,  228.  The  ctm- 
duslons  e^vessed  by  tbe  court  are  that  the 
right  to  flah  and  take  flsh  in  alleno  solo  Is  not 
an  easement,  but  Is  a  profit  &  prendre,  and 
can  be  acquired  only  by  grant  or  prescription, 
wblch  must  be  pleaded;  that  such  a  right,  so 
nnlTersal  and  unqualified  as  to  snhslst  in  the 
entire  pnUlc,  cannot  be  gained  by  cnstom  or 
prescription;  and  that  the  doctrine  of  dedi- 
cation to  public  uses  does  not  embrace  a  claim 
of  tlila  character.  Tbe  pleadings  In  the  case 
now  under  consideration  do  not  present  the 
defense  of  dedication.  The  case  of  Cobb 
Davenport  has  been  dted  with  approval  bjT 
this  court  In  Attorney  General  v.  Railroad  Oo., 
27  N.  J.  Eq.  631,  at  page  639,  and  In  Attorney 
Oennal  t.  City  of  Paterson  (decided  at  the 
present  term)  42  Atl.  740.  th^  exact  point  of 
the  dtatlon  being,  In  each  case,  tbe  tidal  dls- 
tlDctkm  between  puUlc  and  ifflvate  waters. 


It  Is  plain  from  an  examlnatUm  of  the  au 
tfaoritles  above  referred  to,  and  of  many  oth- 
ers tliat  might  be  mentltmed  If  It  were  worth 
while  to  multiply  citations,  tiiat  the  supremo 
court.  In  Oobb  v.  Davenport,  declared  and  en- 
forced the  ancient  and  established  law.  There 
is  nothing  in  our  local  conditions,  which  close- 
ly resemble  those  of  Bogland,  or  In  the  re- 
quirements of  modem  life,  that  calls  for  the 
ad(q)tlon  of  a  different  rule.  It  may  be  true 
that  there  Is  here,  as  tbere  seems  to  tw  In 
England,  a  common  misapprehension  on  this 
subject,  and  that  a  good  deal  of  fishing  tbat 
Is  thought  to  t>e  of  right  is  only  permlsidve. 
But  it  is  not  desirable  to  change  an  important 
rule  of  law  merely  because  It  is  sometimes 
misunderstood.  In  country  life  a  multitude  of 
acts  are  habitually  committed  that  are  tedi- 
nlcally  trespasses.  Persons  walk,  cattdt  flah. 
pick  berries,  and  gather  nuts  in  alleno  axAo 
without  strict  right  Good -nfl tared  owners  tol- 
erate these  practices  until  they  become  an- 
noying or  Injurious,  and  then  put  a  stop  to 
them.  Little  practical  Inconvenience  resolts 
from  this  state  of  things,  which  the  courts 
may  well  leave  to  regulate  Itself.  Our  con- 
cluEltm  on.  this  branch  of  the  case  Is  that  the 
trial  judge  did  not  err  In  excluding  iiroof  that 
the  public  had  habitually  fished  In  Swarta- 
wood  Pond. 

The  other  ground  of  defense  Is  that  die 
state  some  2S  years  ago  stocked  this  pond 
with  landlocked  salmon,  and  that  therefore 
the  defendant,  as  one  of  the  public,  might 
flsh  tn  it.  Inasmuch  as  evidence  on  this  point 
was  struck  out  &nd  the  subsequent  offer  was 
not  fun,  the  facts  relied  on  by  the  defendant 
do  not  i^pear  aa  plainly  aa  th^  otherwise 
m^ht  do.  The  waters  of  Swartswood  Pond, 
of  conrae,  escape  and  find  their  way  to  tbe 
ocean.  It  Is  not  clear  whether  flsh,  also,  may 
escape,  or  can  enter  from  without  or  even 
that  salmon  are  now  In  the  pond,  or  whether 
other  kinds  of  fish  are  there.  It  Is-  not  dis- 
tinctly shown  Oat  tbe  defendant  desired  to 
catch  salmon.  He  flsbed  on  two  days,  and 
seema  to  have  caught  nothing.  It  Is  fair  to 
assume.  In  favor  of  the  defendant  that  there 
were  salmon  In  the  pond,  either  placed  there 
originally  by  the  state  of  New  Jersey  or  the 
successors  of  such;  that  tbey  were  desirable; 
and  that  the  defendant  would  hare  been  glad 
to  catch  them,  and  waa  at  least  attempting  to 
do  so.  The  fish  thus  Introduced  Into  ttUs 
body  of  water  must  have  been  at  the  dates  of 
tbe  alleged  trespasses  the  property  of  the 
plaJntlff,  or  of  the  state,  or  of  the  public; 
meaning  by  the  latter  phrase  that  the  public 
were  at  liberty  to  catch  them  where  they  law- 
fully might  If  these  fish  were  the  property 
of  the  plaintiff,  the  second  defense  fails.  The 
defendant  in  error  sometimes  calls  them  tbe 
property  of  tbe  state,  and  sometimes  the 
property  of  the  pnbllc.  If  they  were  the 
property  of  the  state,  this  defense  fails,  and 
the  defendant  could  no  more  take  them  than 
if  they  were  still  In  the  hatchery.  The  third 
alternative  Is  that  they  wwe  fbr  tbe  pnUtc. 
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and  tbls  I8  probably  what  U  meant  when  they 
are  called  ttae  property  of  the  state.  The 
question  then  Is  whether,  on  this  branch  of 
the  case,  the  defendant  can  Justify  bis  acts 
by  force  either  of  common  or  statute  law. 
He  cannot  do  so  by  conunon  law;  for  It  Is  not 
true  that  a  member  of  the  community,  merely 
as  such,  may  enter  the  land  of  another  In  or- 
der to  get  something  that  Is  devoted  to  the 
public  For  example,  highways  and  parlis  are 
devoted  to  the  public,  but  one  may  not  there- 
fore cross  another  man's  farm  In  order  to 
reach  them.  Nor  can  the  defendant  prevail 
by  virtue  of  the  acts  concerning  fish  and 
game;  for  the  legislature  cannot  confer  up- 
on the  public  a  general  license  to  commit  tres- 
paases,  and.  If  It  could  do  so.  no  such  Intent 
will  be  Implied,  and  the  statutes  do  not  ex- 
press it  The  declared  policy  of  the  state  of 
New  Jersey  Is  to  promote  and  protect  certain 
forms  of  animal  life,  In  the  Interest  of  sport, 
and  to  increase  the  supply  of  food.  To  these 
ends  nontidal  waters  have  been  stocked  with 
fish,  and  woods  and  flelda  may  be  hereafter 
stocked  with  game.  It  may  happen  that  gun- 
ners will  then  claim  that  they  can  cross  lands 
against  the  protest  of  the  owners,  and  will 
allege  as  their  justification,  in  close  analogy 
to  this  defense,  that  the  birds  which  they  seek 
were  originally  Impressed  by  state  authority 
with  a  special  public  character.  No  theory 
can  be  sound  that  would  warrant  such  an  In- 
vasion of  private  property  in  pursuit  of  pri- 
vate advantage.  The  trial  Judge  did  not  err 
In  orerrullng  the  second  defense.  The  plain- 
tiff was  entitled  to  the  direction  that  the  Jury 
find  a  verdict  In  his  favor  for  nominal  diB- 
ageo.  The  Judgment  Is  affirmed. 


(64  N.  J.  L.  2B2) 

DILLBNBBRGBB  r.  WBINGABTNBB  et  al. 
(Court  «f  Errors  and  Appeals  of  New  Janesr. 

,March  5,  1900.) 
INJtTILT  TO  DMPLOTfi— ASSUMPTION  OP  RISKS. 

1.  The  obviona  dangers,  the  risks  which  are 
assumed  by  the  servant  In  his  master's  employ- 
ment, are  such  risks  as  he  becomes  acgua  Inted 
with  !d  such  employment.  He  is  bound  to  use 
hla  eyes  to  see  that  which  Is  open  and  apparent 
to  any  person  using  bis  eyes,  and,  if  he  fails  to 
do  so.  he  cmnnot  charge  uie  conseQuences  upon 
his  master,  for  sneb  a  risk  Is  Impliedly  assumed 
by  him. 

2.  The  doctrine  of  the  assumption  of  obvious 
risks  by  the  servant  applies  as  well  to  those 
which  arise  or  become  known  to  the  servant 
during  the  service  as  to  those  In  contemplatiOB 
by  the  original  hiring. 

8.  A  female  employ^  of  the  age  of  32  years, 
engaged  in  a  factory  for  Irooing  and  preedng 
corsets,  attempted  to  lower  the  sash  in  the 
frame  of  a  window,  behind  a  revolving  fan,  in 
another  frame,  slightly  projecting  into  the  room 
in  which  she  was  engi^ed.   She  was  well  ae- 

aoalnted  with  the  manner  of  the  operation  of 
le  fan,  and  of  the  daneer  of  drawing  down  the 
■ash  of  the  window  while  the  fan  was  In  mo- 
tion. She  saw  it  was  revolving  rapidly,  and 
in  1  er  attempt  to  open  the  sash,  either  by  mi»- 
take,  the  slipping  of  the  hand,  or  by  placing  her 
hand  through  the  spaces  In  the  fan.  it  came  in 
contact  with  the  flanges  of  the  moving  fan.  It 
«ppeared  that  the  sate  way  was  to  put  the 


hand  up  beUod  fan,  and  take  hold  of  the 
sash,  and  pull  It  down;  and,  if  It  was  attempt- 
ed to  be  done  by  putting  the  hand  throQgh  be- 
tween the  rim  of  the  fan  and  the  frame  there- 
of, in  front  of  the  sash.  It  was  onsafe  and 
dangerous.  StU,  that  the  danger  In  polling 
down  the  sash  was  an  obvious  one,  and  iatat  no 
liability  of  the  master  conld  l>e  predicated  upon 
an  injury  resulting  from  the  woA  nt  knranng 
such  sash. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Essex  cotrnty. 

Action  by  Maggie  DiUenberger  against  Levi 
Welngartner  and  otbers.  Judgment  for  Dlaln- 
UJr.  DeCendanti  Mng  emw.  Berersed. 

Lewis  Hood,  Oeo.  Holmei,  and  W.  D.  BO- 
wards,  for  plaintiff  in  error.  Samod  KaUKb. 
for  detendanta  tn  wror.  ' 

LIPPINCOTT,  J.  The  plaintiff  aties  the 
defendants  to  recover  damages  for  personal 
Injuries  inflicted  on  her  on  the  4th  day  of 
January,  1807,  while  she  waa  engaged  in  the 
factory  of  the  defendants,  In  endeavoring  to 
lower  the  sash  of  a  window,  in  the  frame  ot 
which  there  was  a  steam  revolving  fan.  She 
alleges  that  she  was  injured  by  reason  of 
her  hand  coming  lu  contact  with  the  fan.  Her 
left  hand  was  much  cut,  and  she  lost  her 
thumb  and  some  fingers,  and  her  hand  was 
otherwise  Injured.  The  plaintiff  waa  a  serv- 
ant In  the  employment  of  the  defendants.  She 
was  about  32  years  of  age,  and  employed  as 
a  presser  or  Irouer  of  corsets  In  the  factory 
of  the  defendants.  The  evidence  shovrs  that 
she  bad  been  employed  there  about  six 
months,  and  waa  thoroughly  acquainted  with 
the  manner  in  which  the  work  was  performed, 
and  the  operation  of  the  fan.  She  was  en- 
gaged in  two  rooms  of  the  factory.  One  was 
the  Ironing  room,  and  the  other  was  a  sprink- 
ling, dampeuiug,  or  steam  room.  In  this  lat- 
ter room  there  was  a  sink,  at  which  corsets 
were  dampened  by  hot  water  or  steam  before 
belog  pressed  or  Ironed.  The  IroQing  room 
was  the  larger  of  the  two  rooms,  the  steam 
room  being  separated  from  the  Ironing  room 
by  a  wooden  partition,  and  was  about  12 
feet  in  length  by  about  4  feet  In  width.  In 
tbls  room  were  two  wooden  steam  tronghs 
along  the  west  side,  one  of  which  was  Im- 
mediately In  front  of  and  below  a  window, 
which  was  at  one  end  of  this  room.  In  the 
wall  thereof,  leading  Into  the  op^  air.  The 
steam  trough  under  this  window  waa  about 
4  feet  high  and  about  3  feet  wide,  and  the 
sides  being  about  an  Inch  thick.  The  upper 
sash  of  this  window  was  the  inside  one  in  the 
window  frame,  and  the  lower  sash  the  out- 
side one.  The  upper  sash  had  In  fnmt  of 
It,  on  the  inside,  a  revolving  fan,  In  its  frame, 
for  tiie  purpose  of  discharging  the  steam  from 
the  room;  and  the  fan,  with  the  frame,  cov- 
ered the  whole  of  tbe  upper  sash,  but  nncon- 
nected  with  It,  and  leaving  a  space  of  nbout 
a  foot,  or  a  little  less,  between  the  fan  and 
its  frame  and  the  upper  saah,— that  Is,  pro- 
jecting that  far  Into  the  room.  Tbe  apper 
sasb  was  movable  qp  and  down,  so  tbat  It 
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mliftt  be  t^eniiA,  -when  the  fan  was  In  motion, 
for  tbe  purpose  of  dlichai^lDg  the  steam  from 
ih9  room.  OTCTliatiglng  the  trough  there  was 
a  steam  Jet,  which  was  naed  by  the  fmims  for 
tile  pmpoaea  of  dampenlnx  the  corsets  before 
they  were  Ironed.  The  Ironing  room  was  large 
enough  to  accommodate  between  20  and  80 
Ironers,  but  the  steam  room,  with  Its  two 
troughs,  was  only  large  enough  for  2  Ironers 
at  one  tlm&'  All  the  evldoiGe  aa  this  sub- 
ject shows  that  abont  10  minutes*  woric  at  the 
Bteam  Jet  will  dampen  enough  corsets  to  keep 
a  hand  busy  for  more  thsu  an  hour,  and  each 
of  tiie  Ironers  so  engaged  take  thetr  torn  In 
file  steam  room  to  dampen  the  corsets  upon 
wbi^  tbvy  are  at  work.  Whea  the  machinery 
In  the  factory  Is  set  going  In  the  morning,  it 
cansea  the  fan  to  rerolve  also.  It  makes  over 
TOO  rerolntlons  per  minute,  and  Its  operation, 
by  reason  of  its  noise  and  motion,  Is  distinctly 
obaerrable  by  all  employed  In  the  room.  It 
Is  also  In  plain  view,  as  well  as  the  space 
between  It  and  the  upper  sash  of  tbe  window. 
The  plaintiff  had  been  employed  at  her  work 
In  this  room  and  the  pressing  room  adjoining 
for  over  six  months,  and  was  daily,  scTeral 
times  a  day.  engaged  In  this  steam  room. 
In  which  the  accident  happened.  On  the 
morning  of  this  accident,  the  plaintiff,  with 
another  woman,  went  Into  this  room  as  soon 
as  they  came  Into  the  factory,  with  corsets, 
to  be  dampoied  at  the  steam  Jet  Tbe  plain- 
tiff took  her  corsets  to  the  steam  Jet  over  tbe 
trough  above  which  the  rerolvlng  fan  In  the 
window  was  placed.  The  steam  was  sfant 
off,  and  tbe  fan  was  In  opersllon,  and  the  up* 
per  sash  of  the  window  was  closed.  She 
turned  the  steam  Jet  to  go  to  work,  when  she 
noticed  that  the  upper  sash  ot  the  window  was 
closed.  She  turned  off  the  steam,  and  then 
undertook  to  lower  this  sash  of  the  window, 
for  the  purpose  of  affording  an  escape  of  the 
steam  which  would  come  from  the  steam  Jet, 
and  In  endeavoring  to  do  so  she  put  her  huid, 
either  wholly  or  partly,  In  the  fan,  and  it  was 
Injured  very  seYerely.  The  evidence  on  the 
part  of  the  plaintiff  shows  that  during  her 
employment  in  this  factory  she  had  seen  this 
fan  In  dally  operation.  She  saw  the  fan  put 
In  Its  frame  In  the  window,  and  had  observed 
Its  <q>eratIon  from  day  to  day.  and  she  knew 
It  was  dangerous  for  any  one  to  put  the 
hand  into  It,  through  It,  or  to  touch  It  She 
saw  that  there  were  flanges,  with  spaces  be- 
tween, and  that  when  It  was  revolving  It 
looked  as  if  there  was  a  space  between  the 
rim  of  the  moving  fan,  and  the  Inside  of  Its 
frame;  but  she  knew  also  that  this  space  was 
a  deceptive  one.  She  also  was  entirely  aware 
of  its  location  In  respect  to  tbe  space  between 
the  fan  and  the  sash.  When  she  attempted 
to  lower  the  upper  sash  behind  tbe  fan,  she 
testifies  that  she  saw  It  was  revolving,  and 
going  very  fast.  She  says  that  there  was  but 
little  or  no  steam  In  tbe  room  at  tfaat  time. 
Sbe  is.  In  parts  of  her  evidence,  uncertain  of 
the  manner  in  which  she  attempted  to  take 
bold  of  the  sash  oi  tbe  window  behind  the 


fim  to  lower  It,  or  whether  die  took  bold  of  It 
at  all.  She  knew  that  there  existed  the  space 
between  the  npper  window  sash  and  the  frame 
of  the  cam,  and  that  the  proper  way  to  lower 
it  was  to  reach  bdow  the  frame  of  the  tan, 
take  hold  of  the  sash,  and  poll  or  push  It 
down,  and  thus  the  hand  would  be  enthrely 
free  tnm  any  contact  with  the  ten  In  ttoat 
of  the  sash.  She  says  that  she  had  never  at- 
tempted to  open  the  window  before  this  time, 
that  It  was  the  work  of  tbe  first  woman 
who  arrived  In  that  room  In  tbe  morning,  and 
that  she  was  tiie  flrat  one  to  arrive  this  morn- 
ing. There  Is  o^er  evidence  that  it  was  not 
a  part  of  her  work  to  open  the  window,  tbat 
It  was  the  work  of  the  foreman  of  tbe  de- 
fendants, and  that  when  It  was  necessary 
to  have  the  window  opened,  he  was  called  to 
open  It  However  that  may  be,  this  case  Is 
treated  as  If  the  opening  of  the  window  was 
a  part  of  tbe  work  of  this  plaintiff  or  of  ber 
co-servants,  engaged  with  her  In  this  employ* 
ment  In  order  to  draw  down  the  upper  sash, 
she  testifies  that  sbe  kneeled  on  botb  knees 
upon  the  rim  of  the  trough  at  which  she  was 
standing  and  working,  and  braced  herself 
with  her  right  hand  against  the  partition,  an^t 
with  her  left  hand  reached  up  to  lower  tiie 
upper  sash.  She  testifies  further  that  sbe  can- 
not tell  how  her  hand  slipped  Into  the  fan, 
and  that  when  she  was  hurt  she  did  not  have 
hold  of  the  sash  of  the  window.  Again,  she 
testifies  that  she  could  see  the  whole  frame  of 
the  ni^r  sash.  Again,  she  says  she  could  not 
see  it  because  the  fan  was  running  "so  quick." 
After  the  Jury  had  taken  a  view  of  the  prem- 
ise she  being  there  with  the  Jury,  and  seeing 
the  tan  In  the  window,  she  was  recalled,  and 
the  following  questions  were  put  to  her:  "Q. 
Since  you  have  seen  the  fan  In  tbe  window, 
has  it  recalled  to  your  memory  where  It  was 
you  took  hold?  A  Well,  I  took  bold  of  the 
frame  of  the  fan.  I  thought  tbat  was  the 
frame  of  the  window,  so  X  took  bold  of  the 
frame  of  the  fan."  And  again:  "Q.  Did  yon 
put  your  hand  on  the  wooden  frame?  A.  Yes, 
sir;  Just  to  push  it  down.  Q.  On  the  wooden 
frame?  A.  Yes,  sir.  Q.  Couldn't  you  see 
tbat  was  the  frame  of  tbe  fan?  A.  No,  I 
couldn't  see  tbat.  I  always  thought  it  was 
the  frame  of  the  window."  Mary  Eelleber, 
a  witness  for  the  {dainUff,  testifies  tbat  when 
tbe  fan  was  revolving  swiftly  there  appeared 
to  be  a  space  of  abont  three  Inches  between  ■ 
the  outer  rim  of  tbe  fan  and  the  frame  In 
which  tbe  fan  was  set  behind  wbich  the  up- 
per sash  of  the  window  was  set  Sbe  also  says 
that  she  ott&i  lowered  this  sash;  that  it  was 
often  done  by  tbe  other  women  employed 
there;  that  it  was  very  plain  how  it  should 
be  done,  and  tbat  was  to  pull  It  down  from 
the  bottom  of  tbe  sash,  by  taking  hold  of  tbe 
sash  behind  the  fan;  and  that  It  could  not 
be  done  by  putting  the  hand  through  the  q)ace 
between  the  rim  of  the  fan  and  Its  frame.  The 
evidence  on  the  part  of  the  defendants  is  direct- 
ed to  the  proof  of  the  situation  of  the  fan,  its 
frame,  and  tbe  window  sasb  behind  It  the  dls- 
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tance  between  tbe  fan  and  the  window  saab. 
and  'ttie  manner  In  vhldi  It  conld  be  safely 
optsied  b7  reaching  np  behind  tbe  fan,  and  tak- 
ing hold  of  the  saah,  and  drawing  it  down;  tbat 
It  could  be  dnwndownnfd7*  Uwt  thedanger 
of  coming  In  cmtact  wltb  tbe  taiw  or  of  at* 
tempting  to  pot  tbe  band  tbrooKh  Uie  appar- 
eat  space  betwem  tbe  ftrame  and  tbe  ilm  of 
tiie  fsn  to  pnU  tbe  aasb  of  the  window  down, 
was  plainly  to  be  aeen;  also  tending  to  estab- 
Usb  that  tbe  lowering  of  this  sasb  was  not 
a  part  of  tbe  plalntUTs  work,  and  HaA  she, 
wltb  otbet  wmoen  at  work  tai  these  rorana, 
were  ttdd  not  to  attempt  to  loww  tbe  window, 
but  that,  when  It  was  tboagbt  neoeasaiy  by 
tbem  to  have  It  lowered,  to  call  the  (oronan, 
who  wonld  Ho  it  There  Is  no  erldenee  on 
the  part  of  the  defendants  In  aid  of  the  plaln- 
tUTa  case,  and  tbli  erldence  raises  many  qnea- 
th»B  of  fact  In  defoise  of  this  action,  which, 
If  they  were  material  to  tbe  determtaiation  of 
the  case,  would  be  req aired  to  be  submitted 
to  the  Jn^.  A  motion  to  nonsuit  was  made 
and  refus^  and  at  the  close  of  the  case  the 
trial  oonrt  waa  requested  to  dhrect  a  Terdlct 
for  the  defendants.  This  request  was  refused. 
Hxoeptions  were  taken  to  tbe  refusal  to  non- 
suit and  to  direct  a  verdict 

The  quMtlon,  therefore^  Is  presented 
wbethn  the  eaae,  upon  the  whole  ttf  tbe  erl- 
dence, should  have  been  withdrawn  from  tbe 
jury,  and  a  verdict  directed  for  the  defend- 
ants. Tbia  la  only  done  when  tbe  facta  are 
undisputed,  or  from  tbe  whole  of  tbe  evi- 
dence the  only  reasonably  legitimate  Infer- 
ence which  can  be  drawn  la  that  no  liability 
baa  been  eatabllshed.  Tbe  question  must 
not  be  open  to  Calr  debate.  Johnson  t.  Snaff 
Ga,  62  N.  J.  Law,  417.  41  Atl  980,  and  cases 
cited.  The  only  question  which  there  Is  any 
need  of  discussing  Is  whether  tbe  danger  to 
which  the  plaintiff  subjected  herself  was 
an  obvious  one;  and  this  must  be  stated 
and  discussed  upon  tbe  aasumptlon  that,  If 
a  recovery  depended  upon  the  aolutlon  of 
any  other  question,  the  case  should  have 
been  submitted  to  tbe  Jury  for  Ita  determi- 
nation, Tbe  goieral  rule  la  that  the  master 
la  bound  to  aerdse  reaaonable  care  to  pro- 
vide a  aofe  place  for  bla  aervant  to  perform 
his  work,  and  to  furnish  and  adopt  aueh 
means  that  he  may  be  assnred  reasonable 
safetjr  and  protection  In  his  work,  and  to  ex- 
erdse  rmsonable  care  to  maintain  the  place 
and  means  reasonably  aaffe.  Tbe  qnallllca- 
tloiia  to  this  role  are  tbat  Uie  workman  takes 
upon  himself,  during  tbe  continuance  of  bis 
employment,  all  the  rlaks  and  dangwa  which 
are  obvious  to  him,  or  can  be  perceived  by 
blm  In  tbe  exerclae  of  hia  senses  and  the 
nse  of  ordinary  care  and  circumspection. 
Strae  Co.  T.  Mooney.  61  N.  7.  Law,  2S3,  39 
Atl.  704,  39  L.  B.  A.  834;  Gomben  v.  Stone 
Co.,  00  N.  J.  Law,  226,  30  Aa  473;  Van 
Steenburgb  v.  Thornton,  58  N.  J.  Law,  160, 
S3  Atl.  380;  Uegan  v.  Palo,  62  N.  J.  Law, 
30,  41  AtL  364.  In  this  case  the  danger  to 
which  tbe  plaintiff  was  subjected  waa  an 


obvtoos  one,  In  iSu  oniae  In  %rUeh  tbe  law 
uses  that  term.  Bbe  waa  an  adult  She 
must  be  considered  as  having  entire  ac- 
quaintance wltb  13ie  operation  of  tbla  ftan. 
She  saw  It  bebig  (q^rated.  She  knew  Its 
operation,  and  the  neceaalty  of  the  upper 
sash  being  lowered  behind  It,  to  afford 
^rress  to  the  staam  In  the  rotnn  Into  the 
open  air.  There  waa  nothing  concealed;  no 
latent  danger  whatever.  She  knew  how  ti» 
open  tbe  vrindow.  She  knew  tbat  abe  mnat 
reach  up  behind  the  ten  to  open  the  window. 
She  knew  that  abe  mnat  not  put  her  hand 
through  Iba  (an  to  draw  flw  saah  down. 
When  On  attempted  to  <9en  tbe  window  be- 
hind tbe  fUi,  abe  saw  ttiat  It  waa  revolving 
very  rapidly.  Oat  obeervatlon  was  such 
that  ahe  descrlbea  it  fully  In  her  evldenoa^ 
She  knew  that»  if  abe  put  her  hand  In  1^  or 
through  tbe  spaces  between  tbe  flanges,  or 
through  the  space  between  tbe  rim  of  tiia 
fan  and  Ita  (nune,  she  would  be  bijnred. 
This  was  obvious  to  her  senses,  whether  ahe 
at  that  time  thought  about  It  or  not  Tbe 
evidence  la  that  the  fan  and  its  frame  oor- 
ered  the  whole  of  the  upper  sasb  of  the  win- 
dow. This  is  dear  in  the  evidence  on  botih 
sidea.  It  was  entire  obvioua  that  tbe 
frame  of  tbe  fan  could  not  be  tbe  frame  of 
the  upper  sasb,  which  die  ma  to  take  hold 
of  to  lower  It  I  think  it  is  clear  that  It  waa 
apparent  to  her,  If  Bbe  chose  to  obaerv^ 
that  In  order  to  Iowa  tbe  aaab.  It  waa  nec- 
Msary  to  reach  up  behind  the  fan  and  its 
frame,  and  tbua  take  bold  of  Uie  sash.  In 
the  space  wblcB  existed  tbwe,  and  puU  it 
down.  It  waa  qiparent  that  It  could  be 
done  In  no  other  way,  and  that  In  this  way 
It  waa  oDtlrely  safe,  uid  that  in  any  other 
manner  It  was  dai^woua,.  and  unaaf^.  She, 
in  one  Instancy  testifies,  aa  has  been  already 
stated,  that  abe  mistook  the  frame  of  the 
fan  for  the  frame  the  window;  but,  even 
if  this  be  so;  atlU  tbe  risk  waa  that  of  an 
obvlona  danger.  Sbe  denies  that  abe  slipped 
from  the  rim  of  tbe  trough,  and  tbns  fdl  In- 
to or  caught  tbe  fan  with  her  band;  and 
therefore  the  Inealstlble  infereoee  ia  tbat 
she  waa  Injured  by  putting  her  band  be- 
tween the  flangea  or  wings  of  Che  fan,  or  be- 
tween the  fan  and  tbe  Inalde  of  the  rim  of 
the  frame  In  which  It  was  set  Obviously 
there  existed  danger  at  these  points  nt  con- 
tact It  was  a  dangw  entirely  obvloua  In  Ita 
character.  Tbe  obvious  dangers  are  those 
which  are  apparuit  They  are  tbe  apparent 
risks  of  tbe  work.  They  are  ttie  riska  which 
are  apparent  In  the  ezwfdae  of  ndlnary  ob- 
servation, and  which  are  dladoaed  by  the 
use  of  the  eyes  and  other  aenacai  It  the 
servant  falla  to  observe  what  la  obvloue,  and 
suffers,  he  cannot  charge  the  ctmsequracea 
upon  hte  master.  The  risk  so  taken  la  Im- 
pliedly assumed  by  blm.  14  Am.  ft  Kng. 
Enc.  Law  (2d  Ed.)  p.  812;  Foley  v.  Light 
Co..  64  N.  J.  Law,  41L  24  AtL  487;  Chand- 
ler T.  BallWlO^  Co.,  61  N.  J.  Law,  8B(^  SO 
AO.  674.  In  oontemplatlMi  of  law-  bar  un- 
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4ertaklBS  to  aMame  tli«  awmat  iMk  of  tht 
wocfc  i9  ffeneral  and  unqaallOed.  Foley  r. 
Llgbt  Go,;  C4  N.  J.  Law.  411-114.  24  A.a  487. 
A  like  knowledge  ot  dangers  by  the  serrant 
with  tiie  maater  of  tbe  dangers  absolvea  tlie 
nuater  from  Uabilltj.  Regan  t.  Palo,  62 
N.  J.  Law.  aOk  41  Atl.  S04.  If  the  dangera 
ue  IneldeDt  and  obvloaa,  however  eztraordl- 
iiac7-  they  may  be.  the  Bezrant  ia  without 
remedy  ag^net  the  master.  Id.  If  he  falls 
to  see  that  which  Is  an  obvious  danger,  and 
anSera,  he  cannot  charge  his  .master.  Walsh 
V.  Railroad  Co..  27  Minn.  867.  8  K.  W.  145; 
Grown  t.  Orr,  140  N.  Y.  460-453,  35  N.  B. 
<M8:  Gorley  t.  Boff.  62  N.  3.  Law.  7B8-768. 
43  Atl.  731.  She  knew  and  saw  that  the  fan 
was  daiigerDus;  tbat  It  was  not  guarded 
trom  ttie  front  Wltb  this  knowledge  she 
attempted  to  open  this  sash  of  tbe  window 
by  placlQg  her  hand  in  or  through  the  fan. 
and  waa  Injured,  and  she  cannot  recover. 
Taylor  v.  Uanvfaetnrlng  Co,  140  Mass.  160. 
3  N.  B.  21;  Conway  v.  Fnrst  57  N.  J.  Law. 
640.  32  Atl.  880.  The  doctrine  of  the  as- 
sumption of  obTfons  risks  by  the  servant  ap- 
^es  as  well  te  those  which  arise  or  be- 
come known  to  the  servant  during  the  serv- 
ice as  to  those  in  contemplation  by  the  orig- 
inal hiring.  Johnaon  v.  SnufC  Co..  62  N.  J. 
Law,  417,  41  Aa  417.  Allying  well-wtabr 
Ushed  principles  governing  tbe  relation  of 
master  and  servant,  the  conclusion  reached 
la  tbat  the  Injuries  involved  in  thla  action 
arose  alone  from  the  Incidental  and  obvious 
rlaks  of  ber  empIoym«it,  and  that  these 
were  dangers  so  clearly  incidental  and  obvi- 
ous as  not  to  leave  the  matter  open  to  debate. 
Tbe  trial  court.  ni>on  these  gnranda,  ahonld, 
at  the  close  of  tbe  case,  have  directed  a  ver- 
dict for  the  defendanta.  The  Judgment 
therefore,  must  be  revened«  and  a  vantie  de 
novo  awarded. 


(«  N.  J.  L.  Ml) 

TCTBNBH  et  aL  v.  WBLLB  et  aL 
fOonrt  of  Breon  and  Appeals  of  Mew  Terssf. 
March  5,  1000.) 

OIHITRACT  —  CONSTRUCTION  —  ASSIONIIBNT  — 
YALIOmr— PLEA  DI  NO— 8PBCI  PICA* 
TION  OF  DBFEN8BS. 
1.A  building  coptract  pronded  that  any  .as- 
rfgnment  by  thp  builtjer  of  money  doe  or  to 
grow  due  to  hiin  on  the  (Contract  should,  at  the 

2»tioa  of  the  other  party,  be  imll  and  void. 
eld,  that  if  the  other  paEty«  od  being  notified 
by  the  assignee  of  sacb  aa  assignmenL  did  not 
object  to  the  asBifrnment'  for  two  montiis  there- 
after, when  the  assignee  brought  suit,  the  op> 
tlcm  had  then  expired,  and  the  assignment  was 
valid. 

Z  A  balMIng  contract  provided  that  the  final 
payment  sfaonid  become  dae  on  the  completion 
«S  tbe  work,  and  on  ttm  bidlder's  furnishing  to 
tiw  other  party  releases  of  all  liens  and  datma 
that  might  arise  In  the  performance  of  the  con- 
tract. Held,  tbat  In  a  suit  for  the  final  payment 
the  plaintiff  mast  establish  by  evidence  either 
that  the  releases  were  tendered,  or  that  no  snt^ 
liens  or  claims  existed,  when  the  suit  was 
broiicht. 

3.  The  fallnre  of  a  defendant  to  fnmleh  a 
specification  of  defenses  under  his  plea  of  the 
gmmi  issue,  when  duly  demanded  poraoaut  to 
45  A.— 41 


■ectioD  116  of  the  practice  aet,  doss  net  kascft 

at  atl  the  proof  which  the  plaintiff  mnst  offer  to 
eatablirii  his  prima  tede  right  of  raeovety, 
(Syllabus  br  the  Oonrt) 

Error  to  supreme  court. 

Action  by  John  F.  Turner  and  otben  agalnac 
Mark  P.  Wells  and  othen.  Judgment  for  dfr^ 
fendants.  Plaintiffs  bring  error.  Reversed. 

Thompson  &  Oole.  for  plaintiffs  In  error. 
W;  M.  Clevenger,  for  defendants  in  ecxor. 

DIXON,  J.  The  clicnmstaaces  <tf.thla  caaa 
are  ss  follows:  On  Deeember  20,  ISOSw  the 
defendants  entered  larto  h  contract  with  James 
F.  Levering  whereby  Levering  became  bound 
to  supply  the  materials  for,  and  to  do  the 
briek  and  concrete  work  upon,  a  building  in 
Atlantic  City,  whldi  tbe  defendanta  bad  agreed 
to  construct,  and  tbe  defendants  became  bound 
to  pay  him  thnefor  92,000  In  the  manner  and 
on  the  tonns  qiedfled  In  the.etmttact  On 
March  28,  1890,  Leverl^  encnted  a  written 
assignment  to  the  plaintiffs,  to  whom  he  waa 
Indebted,  of  the  moneya  due  and  to  grow  due 
to  btan  on  that  contract,  and  on  the  same  day 
the.  {telntlffs  served  a  copy  of  tbe  assignment 
on  the  defendants^  to  which  the  latter  made 
no  objection.  At  that  time  Levering  bad  not 
folly  completed  his  work,  but  on  April  29, 
1880.  the  defendanta  paid  $45  for  cleaning 
and  pslntlng,  which,  as  one  of  the  defendants 
testified  for  the  plaintiffs  at  tbe  trial  below, 
was  tor  finishing  Leverlng's  woA.  On  May 
27.  1890.  tiie  plalntiffa  began  this  suit  fof  the 
money  owed  by  defendants  as  a  final  payment 
on  tbe  Levering  contracts  and  at  the  trial 
proved  by  the  teatlmoay  of  one  of  tbe  defend- 
ants tbat  the  unpaid  balance  of  the  contract 
price  was  $729.40.  On  ttris*evldence  tbe  trial 
Jtutice  ordered  a  verdict  In  tevor  of  the  plain- 
tiffs for  thAt  sum,  on  which  direction  an  e^ 
ception  waa  sealed  for  the  defendants.  Tb» 
consequent  Judgment  Is  now  before  this  court 
for  review.  » 
.  Hbe  grounds  on  which  the  Judgmoit  la  aa> 
sailed  are  substantially  twofold;  the  first  be- 
ing that  by  the  terms  of  the  eotatract  betweoa 
Leveritig  and  the  defen^nts.  the  assignment 
to  tbe  piAIntUfs  was  invalid.  The  eontractpr»> 
rides  tliat  "the  final  payment  •  •  •  will 
be  paid  to  the  said  Jamee  F.  Levering,  his  ex- 
ecutors, administrators,  or  aaslgna,  upon,"  etc 
•  *  It  Is  further  dlstlncUy  agreed  that 
tbe  said  [Levering]  shall  not  assign  this  cMi- 
traet,  or  any  Interest  tfaerdn  at  part  thereoC 
or  any  right  to  any  of  ^e  moneys  to  be  paid 
him  thereunder,  and  that  any  such  aaslgnnwat 
shall,  at  the  optica  of  the  [defendants],  be  nuU 
and  void."  Whether,  in  view  of  the  amend- 
ment of  our  practice  aet  approved  March  4, 
1890  (2  Gen.  St  p.  2691),  which  enacta  "that 
all  bills,  bonds  and  other  writing,  whether 
sealed  or  not  containing  any  agreonent  foi: 
the  payment  of  money,  •  •  •  add  all 
other  eboaes  ia  action  arlaing  on  contracts, 
shall  be  aaalgnable  at  law,  and  the  aaalgnee 
or  assignees  may  sue  thereon  In  his,  ber  or 
their  own  name,"  and  the  geiMral  rule  that  a 
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contract  made  bi  cootnTeotloii  of  &  itstnte 
iB  void  and  cBiuiot  be  enforced,  a  atlpnlatlon 
for  the  absblnte  nonaalgnabUl^  of  moDey  due 
or  to  grow  doe  under  a  written  contract  would 
be  Talld,  need  not  now  be  dedded,  for  tbe 
present  atlpnlatlon  Is  not  of  that  nature.  Con- 
struing all  fbe  language  of  the  prorWon,  the 
iTiAiniiTig  plainly  Is  that  an  assignment  would 
be  void  at  the  option  <a  tbe  defendants.  It 
was  valid  unless  they  ebose  to  annul  It  The 
ttme  tot  the  exerdse  at  their  option  was  on 
March  2Sd,  when  the  plaintiffs  serred  on  them 
ft  copy  of  it  or  witbln  a  reasonable  Ume  there- 
after. Tbdr  future  to  do  so  then,  or  at  any 
time  before  Uay  27tb,  nhea  suit  was  b^on, 
Itteeloded  Its  snbseqnait  eucdse.  Grlgg  t. 
Landli;  21  N.  J.  Eq.  404,  fi09;  Burnett  t. 
3Cayor,  etc..  81  N.  J.  Eq.  341,  852. 

Hi8  other  ground  for  attaining  the  judg> 
mmt  Is  ^t  tbe  di^endant,  who  testified  to 
the  balance  of  the  contract  price,  testified  al- 
so that  the  sum  was  not  due  Levering,  be- 
cause his  contract  was  not  finished.  The  bill 
oC  exceptions  makes  It  manifest  that  the  rear 
son  tm  thus  denying  the  completion  of  the 
contnct  was  the  fact  that  no  releases  had 
been  tendered  under  the  following  clause  of 
the  agreement:  "The  final  payment  *  •  * 
will  be  paid  •  •  •  upon  a  fall  compliance 
with  this  contract,  and  npon  a  complete  re- 
lease of  liens  for  all  materials  furnished  and 
fOr  all  work  dons,  and  an  absolute  release 
ttom  claims  of  any  kind  that  mlgbt  result  in 
-  the  performance  of  this  contract,  being  fni^ 
nlshed  to  and  accepted  by  the  [defendants]." 
The  i^ntiSs  offered  no  evidence  that  such 
releases  had  been  furnished,  but.  on  the  con- 
trary, when  the  defendants'  counsel  asked  on 
cross-examination'  whether  any  releases  bad 
been  famished,  tbe  plaintiffs*  counsel  object- 
ed, and  the  question  was  overruled.  It  Is  thus 
evident  ttiat  tbe  theory  oa  which  the  plain- 
tiffs presented,  and  tbe  court  sustained,  their 
case,  was  that  they  «ould  recover  without  any 
evidence  on  the  subject  of  releases.  This 
was  an  error.  The  fnmUblng  of  releases  Is 
made  by  tbe  fbrm  of  the  omtract,  not  an  In- 
de^endait  w  collateral  stipulatioo  on  tfaeiiart 
at  Levering,  but  an  element  ot  the  basis  up- 
on wblch  tbe  duty  (tf  the  defOndants  to  pay  Is 
rested.  The  final  pigment  Is  made  psyable 
on^  on  *'a,  full  comiOiance  with  the  contract, 
and  npon  a  complete  release,**  etc.  To  estab- 
lish the  obligation  of  the  defendants  to  pay, 
the  plaintiffs  must  prove  aa  well  the  fumlsb- 
Ing  of  rdeases  as  compliance  with  the  rest  of 
tbe  contract.  There  Is  but  one  ground  on 
which  they  could  be  absolved  ttom  this  neces- 
sity, and  that  Is  tiie  nonotistence  of  any  Uens 
or  daims  to  be  released.  Fully  pleaded,  Lev- 
erlng's  clabn  on  the  defendants  would  be 
thus  stated,  '*I  have  oompUed  with  the  con- 
tract and  have  fnrnlsbed  the  releases,  and 
th«Aipon  you  became  bound  to  pay,"  or.  else^ 
^I  have  oompUed  with  tbe  cmttraet.  and,  al- 
though I  have  not  famished  releases,  my  Jim- 
tlflcatiat  for  not  doing  so  Is  that  there  were 
DO  lias  or  claims  to  be  released,  and  there- 


upon ymi  became  boond  to  pay.**  Only  by 
the  latter  torn  of  pleading  <xndd  the  necessity 
of  furnishing  releases  be  obviated,  and  on 
this  form  the  truth  of  the  all<«ed  Justification 
must  In  some  way  appear,  or  Leverlni^s  dsjm 
would  talL  The  question  therefore  arfsea. 
would  the  nonexistence  of  sodi  lia»  and 
claims  be  resumed,  or  must  the  party  alleg- 
ing the  nonodstence  prove  It  Tbe  pertinent 
rule  of  law  is  thus  stated  in  Bteph^s  Digest 
of  the  Iaw  of  Evidence  Qnge  287):  **Whoev- 
er  desires  any  court  to  give  Judgment  u  to 
any  legal  right  or  liability  depoulent  on  tbe 
existence  or  nonexistence  of  tects  whldi  be 
aaserts  or  denies  to  exist  must  prove  Out 
those  fiicts  do  or  do  not  exist."  To  the  same 
effect  are  other  text  writers.  In  5  Am.  ft 
Bug.  Enc.  Law  (2d  Ed.)  28.  the  doctrine  Is 
thus  laid  down:  '*If,  regardless  of  tenia,  ft 
is  borne  In  mind  tbat  when  the  Issne  Is  Join- 
ed be  has  tiie  burden  of  proof  who  seeks  to 
move  tbe  court  to  act  In  hie  favor,  tbe  ques- 
tion whether  the  grounds  of  bis  dalm  are 
alleged  affirmatively  or  natively  ts  really 
of  no  consequence.  *  •  •  ThoefMe,  wbere 
the  pToot  of  negative  matter  Ui  essential  to 
the  BucceaBfdl  maintenance  of  a  cause  of  ac- 
tion, this  may.  necessitate  a  negative  aver- 
ment and  tbe  plaintiff  has  tiie  burden  of 
proving  It  because,  looking  at  tbe  snbfltance 
ot  tbe  issue  as  a  whaio,  he  must  be  regard- 
ed as  asserting  the  afllrmative  thereof."  In 
Goodwin  V.  Smith,  72  Ind.  118,  Elliott.  J., 
puts  the  matter  dearly,  saying:  **Tbe  gen- 
eral rule  dedudble  tkom  the  authoritlea  may 
be  thus  stated:  Wboever  asserts  a  right  de- 
pendent for  Its  existence  up<m  a  negative 
must  establUh  the  troth  of  tbe  negative  by  a 
preponderance  of  tbo  evidence.  '  This  must 
be  tbe  rule,  or  It  must  follow  thU  ri^its  ot 
which  a  negative-  forms  an  essential  elemmt 
may  be  enforced  without  proof.  TblB  coa- 
duslon  would  be  both  Illogical  and  nnjut, 
and  we  are  therefore  authorised  to  Inter  the 
truth  of  Its  convns&  Oonfnslon  hss  Kriaen 
from  Btatem«its  loosed  made  by  text  writ- 
ers, and  sometimes  by  courts;  but  It  will  be 
found  upon  examination  that  wherever  tbe 
question  has  been  directly  presented,  and  con- 
sidered with  care.  It  has  bera  uniformly  b^ 
that  wherever  tbe  petitioner's  right  depends 
upon  tbe  truth  ot  a  native,  ui>on  him  is 
cast  the  onus  probandi,  except  In  cases  wbese 
the  matter  Is  peculiarly  within  Uie  knowledge 
of  the  adverse  party.**  The  oc^tlon  no- 
ticed In  the  last  danse  ot  the  above  qoota- 
ti(Hi  has  been  recognised  and  adc^ted  by  the 
supreme  court  of  this  stste.  Greeley  v.  City 
of  Passaic,  42  17.  J.  Law,  87,  where  Mr.  Jn»- 
tlce  Knapp  cites  siq;>porting  authorities:  Jadk- 
son  V.  Camden,  48  N.  J.  Law,  8S,  2  Aa  888; 
Flalnfield  v.  Watson.  57  K.  J.  Law,  525,  31 
Ati.  1040.  But  this  exception  Is  not  applica- 
ble la  tbe  present  case,  for  tiie  liau  and 
^ms  wbi^  might  have  resulted  In  tbe  per^ 
formance  of  bis  omtract  l:^  Levering  were 
not  matters  pecuUariy  within  tbe  knowledge 
of  the  defendants.  Bather  were  th^,  In  l^al 
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ouktemplafltm.  pecnilurly  within  the  knoirt- 
edge  of  the  plaintiffs,  suing  Instead  of  Lever* 
Ing,  by  whom  sndi  Item  and  ehUmc,  If  any 
existed,  were  created,  and  who  ttaerelore 
would  be  best  able  to  pcore  their  nonexlit- 

•DCS. 

It  foIlowB  that  the  plaintiffs  were  bound  to 
establish  by  evidence  either  that  they  bad 
furnished  the  necessary  releases,  or  that  thnv 
were  no  Ueni  or  daims  to  be  released.  The 
direction  of  the  conrt  that  they  were  entitled 
to  a  verdict  without  such  evidence  was  erro- 
neons.  Bat  the  plalntUFs  con^s  that  the 
defendants  were  precluded  from  Interposing 
such  an  objection,  becanse.  having  pleaded 
only  the  general  Issue,  they  had  neglected  to 
famish  a  speclflcatloo  of  defenses  within  SO 
days  after  demand,  as  required  by  section  116 
of  the  practice  act  The  consequence  of  such 
neglect  is  declared  by  the  statute  to  be  that 
**the  defendant  shall  not  be  permitted  under 
such  plea  to  give  In  evidence  any  defense  ex- 
cept a  denial  of  the  making  of  the  contract 
sned  on."  The  contention  Is  unavailing,  for 
the  question  Is  not  wbat  the  defendants  shall 
be  permitted  to  give  In  evidence,  but  what 
evidence  are  the  plaintiffs  required  to  pro- 
duce In  order  to  make  out  their  right  to  re- 
cover. The  statute  was  not  designed  to  de- 
tract at  all  from  the  proof  which  the  plain- 
tiff must  offer  to  establish  his  claim  prima 
fade.  Only  after  that  Is  established  can  the 
statute  be  invoked  to  ward  off  defenses  which 
do  not  go  in  denial  ct  the  making  of  the  con- 
tract The  judgment  must  be  teversed,  and 
a  venire  de  novo  awarded. 


(«  N.  H.  6U) 

BmCKUEY  V.  OITT  OF  FRANKLIN, 
^nprane  Court  of  Ifew  Hampshire.  Merri- 
mack.   July  28,  1889.) 

OXXT  VrBBBTB-CHANaB  OF  Q&ADB— DAKAOBS 

—APPEAL. 

1.  Under  Pab.  St.  c.  73,  fi  24,  providing  for 
the  assessmeDt  of  damages  to  abutting  land 
caused  by  changing  the  grade  of  the  highway, 
the  abatting  owner  is  entitled  to  damages  for 
the  change  in  the  grade  of  the  sidewalk,  though 
the  grade  of  the  street  oatside  the  sidewalk 
has  not  been  altered. 

2.  Under  Pub.  St.  c.  73,  J  24,  providing  that 
where  abutting  land  is  damsged  by  the  change 
In  the  grade  of  the  highway,  on  written  appu- 
cation  the  owner  shall,  on  notice  and  hearing, 
obtain  an  assessment  of  the  damages,  an  ap- 
plicant who  pvesented  to  the  dty  coundl,  on 
■och  hearing,  dainages  only  for  a  certain  year, 
cannot  on  appeal,  oe  heard  as  to  damages  re- 
sulting from  changes  in  previous  years. 

Action  by  Mary  J.  Hinckley  against  the 
dty  of  Franklin.  Case  discharged. 

Petition  for  assessment  of  damages  arisiii^ 
from  a  change  In  the  grade  of  a  highway. 
Facts  found  by  the  court  In  constrnctlng  a 
sidewalk  In  the  highway  ontpotlte  the  plali^ 
tUTs  land  In  the  year  1896  the  surface  of  the 
ground  between  her  line  and  the  traveled  part 
of  ttte  highway  (a  space  about  six  feet  wide) 
was  lowered  txom  one  to  six  feet  to  a  grade 
abont  ten  or  twelve  Indwa  above  that  at  tba 


traveled  part  of  the  highway.  Th«  plaintiff 
made  an  application  In  writing  to  the  dty 
council  of  Frauklln.  Angnst  30,  1S06,  setting 
forth  that  In  repairing  the  highway  in  ques- 
tion the  grade  was  lowered,  whereby  she  was 
damaged,  and  requesting  tbem  to  view  the 
premises,  and  assess  "ttie  damages  occasioned 
to  her  by  the  altering  (tf  said  grade."  The 
application  did  not  8ta£e  the  time  when  the 
change  was  mad^  nor  spedfy  the  particular? 
thereof.  The  plaintiff  now  alleges  that  Chan 
ges  in  the  grade  were  made,  to  her  injury,  h* 
the  years  1891  to  .1895,  and  seeks  to  recover 
In  this  actl<m  the  damages  resulting  from  all 
these  changes.  The  defendants  say  that  a 
daim  extending  over  such  a  period  cannot  be 
considered,  because  the  plbhitlff,  In  her  ap- 
plication to  the  dty  council,  claimed  damages 
only  for  the  changes  that  were  made  In  the 
year  lfi9S,  and  tbey  offer  to  prove  this  allega- 
tion by  oral  testimony. 

Sargent  &  Nlles,  for  plalnttfl.  Edward  O. 
Leach,  Cor  defendant!. 

PBASLBB,  J.  Does  the  statute  providing 
for  compensation  to  abutters  for  damages 
caused  by  a  change  in  the  grade  of  a  highway 
apply  to  changes  in  that  portion  which  was 
theretofore  unwroTight  and  unused  for  travel? 
Much  stress  Is  laid  upon  the  technical  meaning 
of  the  word  "grade,"  and  it  Is  argued  that 
there  can  be  no  change  of  grade  until  the  way 
has  been  reduced  from  Its  naturally  uneven 
condition  to  one  of  fairly  uniform  rise  and 
fall;  that  an  on  wrought  way  is  ungraded,  and 
that  the  grade  cannot  be  changed  until  It  ex- 
ists. Cases  are  to  be  found  wherein  Itils  con- 
struction has  been  applied  to  statutes  as  to 
changes  of  grade,  but  It  Is  not  necessary  to 
consider  them  here,  for  the  predse  and  tech- 
hical  meaning  of  this  word  is  not  an  essential 
part  of  our  statute.  The  original  act  applied 
to  "any  alteration  in  any  street  or  highway 
*  *  *  caused  by  raising  or  lowering  the 
same."  Imwu  1848,  c.  726,  ^  1.  In  the  revl. 
sion  of  1867  the  language  now  In  use  was  first 
adopted,  but  the  change  was  understood  to  be 
one  of  form,  and  not  of  substance.  Gom'rs 
Rep.  Q«L  St  c.  67, 1 16;  Gen.  St  c.  66,  S  20; 
Pub.  St  c.  73,  i  24.  The  question  is  whether 
anch  a  change  as  was  here  made  was  an  al- 
teration within  the  meaning  of  the  statute. 
The  object  of  the  act  appears  to  be  to  com- 
pensate the  landowner  for  changes  made  In 
the  surface  of  the  land  after  the  highway  has 
been  built  The  compensation  originally  paii^ 
him  for  the  taking  of  land  for  the  road  was 
computed  upon  the  bads  that  the  road  would 
be  built  In  a  manner  suited  to  the  then  exist- 
ing circumstances.  Howe  v.  Addison,  34  N. 
H.  806,  812,  813.  It  was  the  duty  of  the  town 
to  so  bolld  the  road,  and  It  must  be  presumed 
certainly  as  against  the  tovm  Itself,  that  It 
did  so.  The  road,  as  built  being  what  thn 
circumstances  called  for,  was  what  was  con 
sidered  in  the  orl^nal  award  of  damages. 
Before  1848^  if  the  circumstances  changed  sc 
ttiat  man  grading  must  be  done,  or  further 
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slteratlotu  tit  the  nirtace  innct  be  nude,  tba 
landowner  WM  wlthont  remedy.  Benden  r. 
NaBhna,  17  N.  H.  4^7,  and  cases  dted.  It  was 
presiimably  because  of  tblB  mle  that  the  act 
of  1848  was  passed.  Waidron  v.  Berry,  61  N. 
H.  136, 143. 144.  Wben  tbe  town  baUt  the  road, 
and  left  tbe  portion  now  used  for  a  sidewalk 
In  Its  natnral  omdltloa,  It  established,  as 
against  itself,  what  was  the  proper  canstmc- 
tlon  there.  This  the  landownw  could  rely 
upcm,  and,  If  clianges  were  snbseqnently  made, 
she  was  entitled  to  compensfttlon.  Oambrldge 
T.  Commlsslonera,  125  Mass.  520.  It  Is  no 
answer  to  say  that  when  the  road  was  bnllt 
the  town  might  have  done  what  It  has  now 
done,  without  further  compensating  the  land- 
owner. Tfals  aiirmneBt  wonld  defeat  every 
claim  under  the  act.  Nor  does  the  right  to 
recover  depend  upon  Improvements  made  by 
the  ■  landowner.  If  tbe  cban^  Injures  hla 
natnral  field,  he  Is  entitled  to  compensation. 
Bartlett  T.  Bristol.  66  N.  H.  420,  24  Ati.  906. 
Must  the  change  be  of  the  whole  width  of  the 
highway,  or  the  whole  of  tbe  part  thereto- 
fore wrought,  or  is  a-  substantial  change  of 
any  part  sufficient?  Sidewalks  are  ports  of 
highways  concerning  which  grades  may  be 
established  which  differ  from  tbat  of  the  por- 
tion used  for  teams.  Pub.  St.  %  60,  j  10,  par. 
14^  The  same  section  of  a  highway  may  have 
different  grades,— one  for  the  street  proper, 
and  another  for  the  sidewalk.  That  a  change 
In  either  would  be  within  the  provisions  of 
the  act  of  1S4S  cannot  be  doubted.  It  Is,  there- 
fore, Immaterial,  exoept  as  to  the  extent  of  tbe 
Injury,  that  the  grade  of  the  street  outside  the 
sidewalk  has  not  been  altered.  The  cases 
which  hold  tbat  work  d<aie  upon  manlfestiy 
nnflnlsbed  streets  cannot  be  considered  as 
changes  have  no  application  here,  as  we  nn- 
dentand  tbe  facts  In  this  ease.  The  work  of 
constructing  a  sidewalk  along  an  ancient  high- 
way cannot  be  ctmsldered  a  part  ct  the  orig- 
inal building  of  the  road. 

The  petition  to  the  dty  council  was  suffi- 
cient. Under  It  tbe  plaintlCf  might  have  prov- 
ed all  damages  caused  by  alterations  made  be- 
fore It  was  filed.  Sawyer  v.  Town  of  Keene. 
47  N.  H.  173.  Acting  nnder  this  petition.  Hie 
plaintiff  presented  only  a  part  of  her  claim  to 
tbe  city  council,  and  now  seeks  to  be  heard 
as  to  the  whole  upon  appeal.  Tbe  petition 
being  only  a  general  statement,  tbe  city  coun- 
cil could  not  know  what  was  Intended  to  be 
Included,  except  by  the  statements  of  the 
I^Intiff.  The  case  Is  not  unlike  tbat  of  a 
writ  containing  the  common  cotmts,  the  claim 
being  made  d^nlte  by  a  speclfleatloa  Tbe 
provision  of  tbe  statute  tbat  tbe  city  council 
shall  give  Dotice  to  and  bear  tbe  petitioner, 
requtrea  him  to  make  his  claim  there.  There 
is  no  authority  given  to  assess  damages  ex- 
cept upon  a  hearing.  The  claim  must  be 
presented  to  tiie  lower  tribunal  before  an  ap- 
peal can  be  taken.  Until  that  tribunal  has 
acted,  or  bos  failed  to  act  when  properly 
plied  to,  there  Is  nothing  to  appeal  from,  and 
tbe  appellate  eonrt  baa  no  jurlsdlcthm.  Tbm 


plointur  cannot  be  aggrieved  \>f  ttie  failure 
to  allow  a  dalm  which  she  did  not  present  for 
allowance.  If  this  rule  applies  to  the  claim 
as  a  whole,  it  must  apply  to  separate  and  die- 
tlnct  Items  which  are  litigated  In  one  proceed* 
lug.  Rich  v.  Eldredge,  42  N.  H.  246.  Tbe 
damages  dalmed  for  tbe  changes  made  In  the 
years  before  1805  were  distinct  Items,  wblcb 
should  have  been  presented  to  the  city  council. 
Ak  this  was  not  done,  there  bos  been  no  ac- 
tion upon  them  by  the  Inferior  tribunal  As 
to  them  there  was  nothing  to  appeal  from,  and 
this  court,  'having  no  original  Jurisdiction  vt 
the  matter,  cannot  entrain  the  appeal.  The 
petition  being  goierol.  It  may  be  shown  by 
evidence  oatslde  the  record  what  Issues  were 
presented  for  determination  thereund  er.  Heam 
7.  Railroad  Oa.  67  N.  H.  820,  822,  20  Atl. 
OTO,  and  cases  cited;  Bums  v.  Bums,  6S  K. 
H.  8S.  44  AtL  76.   Case  discharged. 

GHASB  and  PABSONS,  JJ^  did  sot  sit 
The  others  concurred. 


(U  N.  H.  610) 
OATBI  T.'ttUATIN  et  sL 
(Supreme  Court  et  New  HamtKrbire.  Merri- 
mack. July  28.  1888.) 

0DNTB8TBD  BLHCTION— BOAJtD  OF  AUIBRHHM 
—DBCISION— FINALITY. 

1.  A  motion  to  dlamias  a  petition  for  maoda- 
mna  Is,  in  effect,  a  demurrer,  whereby  the  aile- 
gationa  of  the  petition  ate  Canea  as  tnie. 

2.  Tbe  statemeat,  in  a  petition  tor  mondama^ 
that  a  board  ot.aldecmen,  after  a  foil  hearing 
of  all  parties  In  interest,  at  a  legal  meetiog,  by 
a  majority  vote  of  all  qnallfled  aldennen  l^lv 
paned  a  resolution,  Is  a  suffldent  allegation  that 
everything  has  been  done  neceasary  to  the  to* 
Udity  of  the  reBolution. 

3.  Concord  City  Charter,  1  8,  provides  that  tbe 
board  of  aldermen  dull  be  the  final  Judge  of 
the  riectiMi  and  qnaliftcatkm  of  its  members, 
and  Pub.  St  e.  «,  I  11*  declares  that  each 
branch  of  the  dty  eovemmeDt  shall  be  the  final 
judge  of  the  election  and  qualiBcation  of  its 
members,  iffeld,  that  a  dedaioo  by  a  board  of 
aldennen.  In  an  dectioa  oootest,  art  t«  the  qosI- 
ifications  of  its  members,  Is  final,  ODd  cannot  bt 
retried  Iqr  any  other  tribunaL 

Exceptions  from  Merrlnwck  county. 

Application  for  mandamus  and  inJunetUn 
by  Boss  W.  cue  against  Nathaniel  BL  Mar- 
tin and  another.  Tbe  petition  was  dlsmlagad. 
and  plaintiff  bringa  cKceptluia.  Rnstaiiwd. 

Petition  for  mandamus  and  Injunction,  as 
follows:  "Respectfully  reprasests  Boss  W. 
Cate.  resident  and  legal  Voter  In  ward  2,  hi 
Concord,  In  said  county',  that  by  a  vote  of  the 
board  of  aldermen  of'th^  dty  of  Concord,  at 
a  legal  meeting  thereof  held  on  the  3lBt  day 
of  January,  1880,  the  following  resolutions 
were  legally  poteed  by  a  majority  of  all  -tiie 
qualified  aldermen,  af tw  a  full  Investlsation 
and  hearing  of  an  parties  In  interest,  to  wit: 
'Resolved,  that  Boss  W.  Oate,  having  receiv- 
ed a  plurality  at  the  votes  cast  for  aide-men 
In  ward  2  In  said  dty,  at  an  deetioa  held  on 
the  6th  day  of  last  November,  la  entitled  to 
a  seat  in  this  board;  and  John  W.  Sanbon. 
not  having  bea  elected  at  said  eieotlon,  is  met 
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oitltled  to  a  seat  In  tlilB  board.  ReBolTed. 
that  tlie  dexk  U  Instructed  to  substitute  In 
the  place  of  the  name  of  John  W.  Sanborn, 
•a  an  aldennan  from  ward  2,  the  hame  of 
Bobs  W.  Cate/  That  the  said  Sanborn  waa 
then  and  there  oocupying  the  seat  fn  said 
board  to  which  said  Cate  was  declared  elect- 
ed; that  the  board  of  aldermen,  being  the 
final  Judge  of  the  election  and  quallflcatlon 
of  Its  members,  by  the  adoption  of  said  res- 
olution then  and  there  finally  adjudicated 
and  determined  that  said  Cate  was  legally 
elected  and  qualified  as  an  alderman  from 
aaJd  ward  2,  and  he  theraupon  became  en- 
titled to  the  possession,  rights.  prlTllegee,  and 
emoluments  of  that  office.  But.  notwith- 
standing said,  adjudication  and.  final  deter- 
mination of  his  right  and  title  to  said  office, 
he  has  been  and  still  is  hindered,  obstructed, 
and  prevented  from  exercising  the  rights  and 
privileges  of  an  alderman  of  said  city  by 
Nathaniel  B.  Martin,  acting  as  mayor  of  said 
city,  and  as  presiding  officer  of  said  Ixiard 
of  aldermen,  who  has  refused,  and  still  re- 
fneesi  to  recognise  the  plaintiff  as  an  alder- 
man of  eatd  city;  and  by  aaid  Sanborn;  who, 
-wfthont  right  or  color  of  right,  has  usurped 
and  still  usurps  and  exercises  the  foncttons 
of  said  office,  with  the  wrongful  consfot,  ap- 
proTal,  and  connivance  of  said  mayor. 
Wherefore  the  plaintlCT  prays  that  a  writ 
of  mandamus  or  other  appropriate  process 
may  be  issued,  directed  to  the  said  defend- 
ants, commanding  the  said  Martin,  as  mayor, 
and  presiding  officer  ol!  the  board  of  alder- 
men as  sforesald,  to  recognize  said  Cate  as 
a  member  of  said  board,  and  not  to  hinder  or 
prevent  him  from  fully  enjoying  and  exercis- 
ing his  rights  as  an  alderman  from  saJd  ward 
2  during  his  term  of  office;  and  also  com- 
manding the  said  Sanborn  not  to  Interfere 
with  or  obstruct  said  Cate  in  the  exercise  of 
his  rights  as  such  alderman  during  said  term 
of  office,  and  for  such  other  orders  as  may 
be  Just."  The  defendants  moved  that  the 
jietltlon  be  quashed  and  dismissed:  "(1)  Be- 
cause the  petition  is  multifarious  in  asking 
relief  against  Nathaniel  B.  Martin  in  his  pub- 
He  capacity  as  presiding  officer  of  said  board 
of  aldermen  and  against  John  W.  Sanborn  as 
a  private  citizen:  (2)  because  the  petition  Is 
erroneous  for  misjoinder  of'actions,  seeking  to 
obtain  relief  by  mandamus  and  by  Injunc- 
tion in  the  same  proceeding;  (3)  because  this 
court,  as  a  court  of  law,  has  no  Jurisdiction 
of  the  process  of  Injunction,  nor  of  any  other 
restraining  or  prohibitory  process;  (4)  b6- 
cfiuae  the  petitioner  has  another  plain  and 
adequate  remedy  at  law;  (5)  because  said 
petition  does  not  set  forth  a  clear  and  spedflc 
legal  right,  or  a  duty  which  ought  to  be  and 
can  be  performed;  (6)  because  the  i>etltioner 
has  not  established  his  right  to  the  office 
claimed  l>y  a  petition  for  a  writ  of  quo  war- 
ranto In  the  name  of  the  attorney  general; 
(7)  because  the  petitioner  Is  seeking  -in  his 
private  capacity  to  redress  a  public  Wrong; 
<8)  because  the  allegations  of  the  petition  are 


not  sufficiently  full  and  certain;  (9)  becanae 
the  petition  is,  In  other  respects,  erroneous, 
defective,  and  Insufficient:."  The  court,  pro 
forma,  granted  the  motion,  and  the  plaintiff 
excepted. 

Streeter.  Walker  &  HoUIs,  for  plalntUI. 
Martin  &  Howe  and  Eastman  ft  HoUli*  for 

defendants. 

WALLACE!,  3.  The  defendants*  motion  to 
dismiss  is  to  be  treated  as,  hi  effect,  a  de- 
murrer, whereby  the  allegations  of  the  peti- 
tion are  admitted  to  be  true.  Bell  t.  Pike, 
B3  N.  H.  473.  47S.  The  petition  alleges  that 
at  a  legal  meeting  of  the  board  of  aldermen 
certain  "resolutions  were  legally  passed  by  a 
biajorlty  of  all  the  qualified  aldermen,  after 
a  full  investigation  and  hearing  of  all  par- 
ties In  interest,"  which  resolutions  show  that 
the  board  of  aldermen  determined  that  Cate 
was  entitled  to  a  seat  In  that  board,  and  that 
Sanborn  was  not;  that,  notwithstanding  this 
adjudication  In  his  favor,  Cate.  Is  prevented 
from  exercising  the  rights  of  his  office  by 
Sanborn,  who  usurps  the  office,  and  by  Mar- 
tin, who.  as  mayor,  refuses  to  recognize  the 
plaintiff  as  alderman.  The  statement  that 
the  board  of  aldermen,  after  a  full  investi- 
gation and  hearing  of  all  parties  In  Interest 
at  a  legal  meeting,  by  a  majority  vote  ol 
all  the  qualified  aldermen,  legally  passed 
these  resolutions,  Is  a  sufficient  allegation  that 
the  board  of  aldermen  have  properly  adjudi- 
cated the  plaintiff's  title  In  his  favor,  and  that 
everything  was  done  which  was  necessary  to 
make  their  action  legal.  The  allegations  of 
the  petition  and  the  defendant's  motion  to 
dismiss,  which  admit  the  truth  of  these  al- 
legations, raise  no  questions  as  to  the  legality 
of  the  action  of  the  board  of  aldermen  In 
their  adjudication  that  Cate  was,  and  San- 
bom  was  not,  entitled  to  a  seat  In  that  board. 
But  the  question  does  arise  as  to  the  effect 
of  their  action,— whether  their  decision  that 
the  plaintiff  was  elected  alderman  Is  conclu- 
sive, or  whether  It  may  be  again  litigated  In 
this  proceeding,  or  some  other  appropriate 
one.  It  Is  provided  In  section  8  ot  the  char- 
ter of  the  city  of  Concord  that  "the  board  of 
aldermen  shall  be  final  judge  of  the  election 
and  qualification  of  Its  members."  Laws 
lSi9,  c.  835.  And  it  Is  provided  in  s€i:tion 
11,  c.  48,  Pub.  St.  that  "each  branch  [of  the 
city  government]  shall  be  the  final  Judge  of 
the  election  and  qualification  of  its  members, 
and,  If  any  election  is  contested,  shall  have 
the  same  powers  to  ascertain  the  facts  as  the* 
city  convention  have  In  regard  to  the  election 
of  mayor."  Section  8,  c.  47,  Pub.  St,  pro- 
vides that,  "in  case  the  election  of  mayor  is 
contested,  the  dty  counclLa  In  convention 
shall  have  power  to  send  for  persons  and 
papers,  may  Inquire  into  the  correctness  ot 
the  returns,  aJd  aball  bear  and  receive  evi- 
dence as  to  any  fraud  or  misconduct  In  rela- 
tion to  the  election."  In  Gregg  v.  Goodrich, 
67  N.  H.  543.  42  Ati.  240,  it  was  decided  that 
In  the  case  of  a  contested  election  of  mayor 
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the  city  council!  In  convention  act  not  oaiy 
as  a  board  of  canvaasers,  but  also  as  a  court 
witli  power  to  try  dnd  determine  the  question 
of  his  election.  And  In  Attorney  General  t. 
Sands,  68  N.  H.  S4,  44  AtL  S3,  it  was  settled 
tliat  the  finding  of  facts  by  the  conrentlon 
In  gnch  a  case  Is  final,  and  caanot  be  reversed 
on  an  InformaUon  In  the  nature  of  a  qno 
warranto.  This  decision  Is  based  upon  "the 
general  rule  that  *wheD  the  legislature  Intend 
a  court's  decldon  of  qoestions  of  fact  shall 
be  revisable  by  another  tribunal  on  a  new 
trial  of  the  whole  case,  whether  there  Is  er- 
ror of  law  or  not,  an  appeal  Is  ordinarily  pro- 
vided.' Boody  V.  Watson,  64  N.  H.  Ifl2,  186, 
9  AtL  794.  Wfa^  no  appeal  Is  provided  from 
the  decision  of  tlie  constituted  tribunal  on  ques- 
tions of  fact  properly  before  It,  the  Inference 
Is  that  the  l^Islature  Intended  that  the  de- 
ddon  should  be  final."  All  the  authorities 
agree  that,  where  a  special  statutory  board  Is 
established,  with  powers  of  final  decision.  Its 
action  Is  conclusive.  C!ooley,  Conat  Llm. 
786;  1  Dill.  Mun.  Corp.  8  202;  Mechem.  Pub. 
OfT.  {{  213.  214;  High,  Extr.  Bern.  M  637, 
642;  People  v.  Harshaw,  60  Mich.  200,  26  N. 
W.  879.  The  board  of  aldermen  Is  made  the 
final  Judge  of  the  election  and  qnailflcatlon  of 
its  monbers  both  by  the  statute  and  the  city 
charter.  Such  board,  having  In  contested 
election  cases  the  same  powers  to  ascertain 
facts  as  the  city  convention,  acts,  in  hearing 
and  determining  such  cases,  In  a  judicial  ca- 
pacity, and  Its  decision  Is  final  and  conclu- 
sive, except  that  It  may  be  correctlbie  as  to 
errors  of  law  by  the  superintending  power  of 
this  court  by  certiorari  or  other  appropriate 
remedy.  Boody  v.  Watson,  supra;  Attorney 
General  Sands,  supra.  The  board  of  al- 
dermen. In  trying  the  disputed  title  to  this 
office,  acted  as  Judges.  Their  adjudication  of 
the  questions  of  fact  In  favor  of  the  plain- 
tiff li  final  and  conclusive,  and  these  ques- 
tions will  not  be  retried  by  another  tribunal 
on  quo  warranto  or  other  common-law  proc- 
ess. The  plaintlfTs  title  having  been  adju- 
dicated and  determined  In  his  favor  by  a  com- 
petent tribunal,  the  case  presents  a  question, 
not  of  title  to  office,,  but  whether  the  plalntlfT 
shall  be  permitted  to  perform  Its  duties  with- 
out Interfermce.  In  such  a  case  mandamus, 
and  not  quo  warranto.  Is  the  proper  remedy. 
Eaton  T.  Burke.  66  N.  H.  806.  22  AO.  462. 
Exceptions  sustained. 

BLODGHrrT,  O.  J.,  did  not  Sit  Hie  otben 
eoBcntred* 


(6>  N.  H.  6S4) 

MDWTOiN  V.  TRUBSDALB. 
(Bnpteme  Oonrt  of  New  Hampshire.  Iffillsboro. 
July  28,  1899.) 

HUSBAND  AND  WIFE— DtVISION  OF  PROPHfRTT 
— DISTRIBUnm  SHARE  OF  WIPB— RBLBASB. 
1.  A  husband  and  wife,  who  each,  at  the  time 
of  their  marriage,  had  a  certain  amount  of 
money,  after  accnmalating  property  which  was 
held  by  the  husband,  entered  into  an  agree- 
ment redtlng  that  whereas,  certain  disputes 


had  arisen  between  them  In  nmrA  to  the 
property  held  by  the  husband,  and  In  order  to 
settle  the  same,  "to  the  end  that  the  wife  might 
receive  her  separate  estate  therein."  the  mie 
should  have  a  certain  sum  in  cash,  "in  fuU 
payment  and  satisfaction  for  all  her  separate 
estate  and  interest  in  and  to  said  property," 
and  she  thereby  "released  all  her  interest  in  the 
property  remaining  after  tlie  payment  to  her  of 
said  Bum."  Slie  agreed  to  sign  all  deeds  of  real 
estate,  when  required  so  to  do,  and  to  pay  her 
own  debts.  The  husband  agnwd  to  release  all 
interest  In  the  sum  paid  her,  and  that  she 
should  hold  it  as  her  separate  estate.  She  left 
his  domicile,  and  for  a  few  months  lived  sepa- 
rate from  him,  but  thereafter  returned,  and 
stayed  nearly  two  years,  when  she  left  permar 
nently.  BeU,  that  there  is  nothing  in  tb« 
agreement  which  bars  the  widow  of  her  distril>- 
utlve  share  in  the  deceased  hnsband's  estate. 

2.  Tile  mere  fact  that  a  wife  lives  separate 
and  apart  trom  her  husbaud  for  a  few  yean 
before  his  death,  without  showing  tJiat  It  was 
dae  to  her  fault  or  by  her  wish,  does  not  bar 
her  recovery  of  her  distributive  snue  nf  Us  es- 
tate. 

Ai^eal  firom  i^nlutte  courts  EOlltboro  coun- 
ty. 

Proceedings  by  Bltaabeth  J.  Newtim  against 
William  A.  Tmesdale,  as  executor  at  the  em- 
tate  of  Martha  J.  Bmeiy,  to  determine  the 
rights  of  hla  widow  to  a  dlstritmtlTe  share  of 
her  deceased  busbai^'s  estate.  EVom  a  de- 
cree In  favor  of  the  widow,  complainant  ap- 
peals. Case  discharged. 

In  1849,  Asa  K.  Emery  and  Martha  J.  Em- 
ery were  married,  At  that  time  he  had  prop- 
erty of  about  ?2,000,  and  she  of  about  *l,10a 
They  lived  together  until  the  spring  of  1886, 
having  In  the  meantime  added  to  their  pnqh 
erty.  April  29,  1885,  they  agreed,  by  a  writ 
log  under  seal,  as  follows:  "Enow  all  men 
by  these  preseuts,  tliat  whereas,  certain  dis- 
putes and  controversies  have  arisen  between 
Asa  K.  Emery,  of,"  etc,  "and  Martha  J.  Em- 
ery, wife  of  said  Asa  K.  Emery,  In  regard  to 
their  respective  Interests  In  and  to  certain 
real  estate,  situate  in  said  Manchester,  now 
standing  In  the  name  of  said  Asa  K.  Emoy, 
and  certain  personal  property  now  hi  the  poe- 
sesslon  of  said  Asa  K.  Emery,  In  all  amonn^ 
Ing  to  about  91fitOOO:  Now,  for  the  purpose 
of  settling  the  same,  aad  of  adjusting  Hie 
rights  of  the  lespectlve  parties  therein  and 
thereto,  to  the  end  that  the  said  Martha  J. 
Emery  may  receive  her  s^MiatB  estate  tboe- 
In,  It  Is  mutually  agreed  betwe«i  them  as  fhl- 
lowa:  Said  Martha  J.  Emery  hereby  agrees 
to  receive  and  accept  from  said  Asa  K. 
Emery,  as  her  separate  estate  theceln,  fta 
sum  of  $6,000,  Id  full  payment  and  satisfac- 
tion for  all  her  right,  title,  Intemt,  and  eqi- 
arate  estate  In  and  to  said  real  estate  and 
personal  property;  and.  In  conirideiatloB  of 
the  payment  of  said  96,000  as  afwesUd.  she 
hereby  releases  aU  Tight,  title.  Interest,  or 
claim  In  and  to  said  real  estate^  and  the  bal- 
ance of  said  pers^al  property  lonalnlng  aft- 
er the  payment  of  said  fl^OOO  as  aforesaid. 
And  said  Martha  J.  EmeEy,  f  mr  the  omaldera- 
tloa  aforesaid,  hereby  covenants  and  agrees 
that  she  will  sign  and  axecnte  all  proper  deete 
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of  said  reu  estate,  when  required  so  to  do  by 
said  Asa  E.  Emn*7;  and  she  fnrOier  agrees 
to  pay  out  of  her  separate  estate  all  debts 
hereafter  contracted  by  her.  and  to  relieve  and 
release  him  from  all  liability  therefrom.  And 
the  said  Asa  K.  Emery,  In  consideration  of 
the  acreements  of  said  Martha  J.  Smery  here- 
in contained,  hereby  agrees  to  pay  to  said 
Martha  J.  Emery  the  sum  ot  $6,000  In  full 
payment  and  satisfaction  for  all  her  right,  title, 
Interest,  and  separate  estate  In  and  to  said 
real  estate  and  personal  property,  npon  the 
terms  and  conditions,  and  for  the  purposes, 
herein  set  tottb;  and  he  hereby  releases  all 
right  title,  hiterest,  and  claim  In  and  to  said 
$6,000,  and  hereby  agrees  that  the  same  may 
be  held  by  said  Martha  i.  Emery  as  her  own 
separate  estate.  In  her  own  right,  and  to  her 
sole  and  s^arate  use,  free  from  his  Interfere 
ence  and  control,  and  to  her  heirs  and  assigns, 
forever."  June  1,  1880,  she  executed  and  gave 
to  him  an  agreement  as  follows:  "I,  Martha 
J.  Emery,  wife  of  Asa  K.  Emery,  agree  that 
I  will  not  instigate  or  aid.  In  any  way  or  man- 
ner, any  proceedings  for  the  purpose  of  pro- 
curing a  guardian  to  be  placed  over  the  per- 
son or  goods  of  said  Emtsy,  nor  for  the  pur- 
poee  of  sending  hLm  to  any  asylum;  and  I 
fnrtber  promise  and  agree  that  I  will  not  con- 
tract any  debts  against  him,  nor  on  his  credit 
In  any  way  or  manner,  on  or  after  this  date, 
Jane  1,  1886."  June  2,  1885,  the  money  was 
paid  to  her,  and  she  gave  a  receipt  as  follows: 
"June  2,  1886.  Becelved  of  Asa  E.  Emery, 
by  the  hand  of  U  B.  Clough,  Esq.,  six  thou- 
sand dollars,  in  settlonent  of  property  mat- 
ters between  Asa  K.  Emery  and  Martha  J. 
Emery,  In  pursuance  of  agreement  between 
them  dated  April  20,  1886."  Upon  the  pay- 
ment of  the  money  she  left  his  house.  In^ 
May,  1886,  Asa  K.  deeded  the  real  estate  to 
A.  G.  Wallace,  to  hold  the  same  In  trust  for 
the  benefit  of  the  grantor,  and  to  convey  It  at 
blB  request  Martha  J.  Joined  In  this  deed, 
releasing  dower  and  homestead.  In  January, 
1891,  Wallace,  upon  request  of  Asa  E.,  con- 
veyed the  real  estate  to  Elizabeth  J.  Newton, 
the  appellant  and  she  executed  a  declaration 
that  she  held  the  same  Id  trust  "for  the  use 
and  benefit  ctf  saM  Asa  E.  Emery  during  the 
term  of  his  natural  life;  that  town  notice  to 
me  in  writing  from  said  Asa  K.  Emery,  In  his 
llfetlnie,  I  will  convey,  by  quitclaim  deed,  all 
my  Interest  and  title  la  said  premises  to  him, 
the  said  Asa  E.  Emery,  or  any  person  or  per^ 
smu  he  may  thereby  request  and  upoa  his 
deoeaae  to  such  person  or  persona  he  may  by 
will  direct  to  Oiem.  and  their  heUn  and  as^ 
stgas,  forever."  In  the  fiUl  of  1885,  Martha 
J.  returned  to  her  husband's  house,  and  lived 
there  until  February,  1887,  when  she  again 
left  uid  never  retained.  They  had  no  chil- 
dren. Asa  E.  died  Mi^  27.  1894,  intestate. 
His  administrator  filed  an  Inventory,  show- 
ing personal  property  to  the  amount  of  12,- 
9&6.71,  and  no  real  estate.  Hta  estate  ii 
sirivent  In  Octoba.  1891,  the  Judge  of  pro- 
bate,  upon  petition  of  the  widow,  decreed  her 


an  allowance  of  $800  out  of  the  personal  es- 
tate. Elizabeth  J.  Newton,  one  of  the  heirs 
of  Aaa  E.,  appealed  from  this  decree.  Mar- 
tha J.  died  August  2,  1896,  teatate,  and  the 
appeal  has  since  been  defended  against  by 
her  executor.  •  The  inventory  her  estate 
shows  penonal  property  to  the  amount  of  |7.- 
825.56. 

Gyms  A  SuUoway  and  Elijah  M.  TopUfl. 
for  appdlant  Bumham.  Brown  A  Warren. 
George  W.  Ftsaeott  and  John  H.  Bladell,  for 

appdlee^ 

WALLACE,  J.  Did  Martha  J.  Emery,  by 
the  agreement  of  April  29,  1885,  release  her 
right  to  such  share  of  the  personal  estate  of 
her  husband  as  she  would  be  entitled  to  at  his 
death,  Including  a  distributive  share  and  such 
reasonable  allowance  as  the  Judge  of  probate 
might  make  her?  It  ai^jears  that  at  the  time 
of  her  marriage  she  had  property  of  the  value 
of  about  $1,100,  and  her  husband  of  about 
$2,000;  and  from  that  time  to  the  date  of 
making  the  agreement  they  added  to  the  same 
imtll  their  Joint  property  was  then  worth 
about  $15,000,  consisting  of  personalty  which 
was  In  the  irassesslon  of  the  husband,  and 
real  estate  the  title  of  which  was  In  his  name. 
It  also  ai^>ear8  from  the  agreement  Itself  that 
"certain  disputes  and  controTersles"  had  aris- 
en between  them  "in  regard  to  their  req>ec- 
tlve  Interests"  In  this  property. 

The  situation  at  the  time  the  agreement 
was  entered  Into,  as  disclosed  from  the  sur- 
rounding circumstances  and  from  the  Instru- 
ment Itself,  was  the  Joint  ownership  by  the 
husband  and  wife  of  property  then  in  the  hus- 
band's hands,  and  a  disagreement  as  to  the 
amoimt  belonging  to  each.  This  controversy 
had  reference  to  the  respective  Interests 
which  each  party  had  In  the  property  In  the 
lifetime  of  the  other,  and  to  the  portion  that 
each  should  have  upon  the  execution  of  the 
agreement.  There  Is  nothing  to  Indicate  that 
the  controversy  had  any  relation  to  the  share 
which  the  survivor  shontd  take  In  the  other's 
ffitate,  or  that  In  making  this  agreonent 
they  had  that  mbjeet  In  mind.  Tite  purpose 
for  which  the  agreement  was  made  clearly  ap- 
pears In  the  instmmeDt  Itself,  nw  language 
of  the  second  danse,  **Now.  for  the  pnipose 
of  settling  tba  same,*'  refers  to  ttie  contro- 
Terqr  about  the  division  of  this  propNi7< 
which  had  been  clearly  set  forth  In  the  pre- 
ceding danse.  And  the  further  language, 
"and  of  adjusting  Oie  rights  of  the  req»ectlTe 
parties  therein  and  thereto,  to  the  end  that 
the  said  Martha  J.  Emery  may  receive  her 
separate  estate  therein,**  shows  that  the  por- 
tlea  intended  1^  this  Inatmment  to  definltdy 
fix  the  righto  of  each  in  this  pmoerty,  and 
give  to  the  wife  her  separate  estote.  >  By  the 
further  terms  of  the  Instrument  ahe  agreed  to 
receive  $0,000  "In  fuU  payment  and  satisfac- 
tion for  all  her  right  title,  Interest  and  sep- 
arate estate  in  and  to  sold  real  esteto  and 
pownal  property";  and.  In  consldoatlon  of 
tint  sum.  she  released  *%U  right  titles  Inter 
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Of  dalm  In  uA  to  «ald  real  estate  and 
ftM  balance  of  old  poaonal  proprarty  remain- 
ing after  the  payment  ot  aald  $6,000  aa  afore> 
HUd."  And  her  hnahand,  by  the  further 
terma  of  the  writing,  agreed  to  pay  her  that 
sum  "for  all  her  right,  title,  Interest,  and  sep- 
arate estate  In  and  to  said  real  estate  and 
personal  iffoperty,"  and  farther  released  "all 
right,  title,  Interest,  and  claim  In  and  to  said 
90,000,"  and  agreed  that  she  sfaonld  bold  the 
same  "as  her  own  separate  estate.  In  her  own 
right,  and  Co  her  sole  and  separate  ose,  free 
from  bis  IntRtbrence  and  control,  and  to  ber 
helis  and  asdgna,  forerer."- 

The  language  ttina  employed  was  apt  and 
proper  to  effect  a  dirlalon  of  their  Joint  pnq^ 
erty,  and  to  provide  that  the  wife's  portion 
shonld  be  held  as  her  separate  estate,  free 
teom  the  control  of  ber  husband.  There  Is  no 
language  In  .Qie  tostniment  which  Indicates 
that  the  parties  Intended  that  the  wife  should 
release  any  cbUm  she  ndght  bare  to  the  per- 
sonal estate  of  her  husband  In  case  she  sur- 
Tired  him.  If  that  had  been  the  Intention  of 
the  parties,  they  would  doubtless  have  used, 
proper  language  to  express  it  There  la  noth- 
ing In  fbe  agreement  which  can  be- held  to  be 
a  bar  to  her  claim  tor  such  share  of  the  per- 
stmal  estate  ot  her  deceased  husband  as  a 
widow  is  entitled  to  by  law.  The  terms  of 
the  agreement  did  not  provide  that  the  par* 
ties  should  live  separate,  and  that  the  parties 
did  not  so  understand  It  is  Indicated  by  the 
tact  that  they  lived  together  a  year  and  a 
half  afterwards.  The  mere  fact  that  tlu^  liv- 
ed separate  a  few  years  before  the  husband's 
death,  In  the  absence  of  anything  to  show 
that  it  was  due  to  the  fault  of  the  wife,  ot 
was  even  desired  by  her.  Is  not,  of  Itself,  suf- 
ficient to  bar  her  claim  for  an  allowance,  or 
to  show  that  the  decree  of  the  probate  court 
granting  her  one  ought  on  that  account  to  be 
rt^versed.   Slack  v.  Slack,  123  Mass.  443. 

The  remaining  question,  whether  the  allow- 
ance was  reasonable  or  not.  is  a  question  tor 
the  trial  tenn.   Case  discharged. 


PSIASLES^  J., 
eorred. 


did  not  sit.  The  others  con- 


OK  Pa.  St  06) 

KRATJSBJ  v.  PLUMB. 

(Sapieme  Court  of  PeuD^rlvania.  Febw  26, 
1000.) 

INBTOUCTION& 

In  determiiilDg  whether  there  is  MTor  in 
excerpts  from  the  charge,  they  must  be  connd- 
ered  in  connection  with  the  cLarge  as  a  whole. 

Appeal  from  court  of  comm<m  pleaa,  Phlla- 
ddphla  county. 

Action, by  August  Krause  against  Fayette 
B.  Plumb  for  personal  Injuries  received  by 
plaintiff  while  in  defendant's  employ.  Judg- 
ment for  defendant  Plaintiff,  appeals,  as- 
slfTDln?  as  error  the  giving  of  certain  parts 
of  the  charge,  and  the  reftisal  of  certain, 
points  submitted  by  plaintiff.  Affirmed. 


Wm.  BC.  Bollean  and  Lewis  Storey  Cor  ap- 
pellant Bead  &  PetUt,  for  appeUe& 

fSBB  OUftlAlf.  19m  plaintttt  eemplelni  oC 
the  (Ouuge  to  the  Jury,  but  we  tUnk  he  luu 
no  reasonable  cause  for  diring  sck.  U  wu  not 
remarkably  concise,  but  it  was  vohmdaons 
and  covprehenaiTflb  It  directed  tbe  attmtJon 
of  the  Jury  to  every  amodvaUe  phase  of  the 
case.  It  Informed  them  that.  If  ttie  negll- 
genoe  U  the  plaintiff  omtrlbiited  to  tte  In- 
Juiy  he  received,  he  aonld  not  lecover;  but 
If  the  defendant  negUgeDoa  was  the  etOe 
cause  of  the  I^Jmr*  the  idalntlff  would  be  en- 
titled to  such  daniages  as  were  Ibe  obTions 
and  reasonable  consequence  of  It  It  also  In- 
fMmed  them  that  if  the  phdutlfl  paittdpated 
in  the  removal  ot  the  wheel  against  the  pro- 
test and  direction  of  the  par^  anthorlied  by 
the  defendant  to  .soperintend  the  removal  of 
It  he  could  not  maintain  an  action  for  the 
injury  he  received  as  a  ecmseqaence  of  his 
nnanthoriaed  Interference.  Other  instnuttoos 
rating  to  shttllar  matters  need  not  be  sped- 
fled  herein.  The  excerpte  fK>m  the  dmrge 
constitute  the  first'  apedflcation  of  error,  and 
must  be  conslda^  In  connection  with  the 
charge  as  a  whole.  So  considered,  th^  fmv 
nlsh  no  Just  cause  for  con^lalnt  The  same 
may  be  said  of  lite  rulings  complained  ot  In 
the  second  and  third  specIflcatiMis.  A  Ub- 
ersl  latitude  was  allowed  to  the  Jury  In  pass- 
ing upon  the  questions  Involved,  and  the  re> 
suit  was  In  accord  wljtb  the  facts  established 
by  the  testimony.-  We  find  no  cause  for  rfr 
versing  the  Judgment  Judgment  affirmed. 


(196  Pa.  Bt  U) 

PENXSYLVANTA  CO.  FOB  INSURANCES 
ON  LIVES  &  GRANTING  ANNUITIES 
V.  PHILADELPHIA  NAT.  BANK. 

(Supreme  C!ourt  of  PeBoaylvania.  Feb.  26^ 

1900.) 

COsis  IN  BQUITT— DBCRBB. 

1.  Though  the  report  of  the  referee,  finding 
that  the  prayer  of  the  bill  shotila  be  granted, 
recommended  a  form  ot  a  decree  silent  ai  to 
coBtB,  the  court  may,  la  entering  decree  on  the 
report  after  argumeat  tbereon,  provide  in  the 
decree  that  each  party  bear  its  owq  record 
coBta,  and  that  defendant  pay  the  referee's 
fee;  and '  it  is  immaterial  that  before  the  re- 
port was  filed,  defendant  paid  the  unonut  xito 
ommeuded  thereby. 

2.  Costs  In  equity  are  In  the  discretion  of -the 
chancellor,  vhtcfa  will  be  interfered  with  only 
for  clear  abuse. 

•Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Suit  by  the  Pennsylvania  Company  for  In- 
surances on  Uvee  &  Granting  Annuities, 
trustee  and  administrator  of  Charles  H.  Ba- 
ker, deceased,  against  the  Philadelphia  Na- 
tional Bank.  Decree  for  plaintiff.  Defend- 
ant appeals.  Afilrmed. 

A.  T.  Freedley,  for  appellant  Jolm  Hamp- 
ton Barnes,  Geo.  Tucker  Bispham,  and  Joba 
G,  Johnson,  for  appellee. 
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MBSTREZAT,  J.  The  referee  In  this  case 
filed  bUi  report  on  J11I7  11.  1896.  He  found 
tbat  the  prayer  of  the  plalntlfTs  bill  should 
be  granted,  and  recommended  a  form  of  a 
4eeree.  This  deci-ee  was  silent  as  to  costs. 
On  ai^llcation  of  the  plaintiff,  the  court  on 
Febmarj  25,  1899,  entered  the  decree  recom- 
mended by  the  referee,  with  the  addttlon 
"that  each  party  to  bear  Its  own  record  cort, 
and  that  the  defendant  should  pay  the  ref- 
eree's fees  of  $1,500."  This  is  the  first  and 
only  decree  entered  by  the  court  upon  the 
referee's  report  The  appellant  assigns  for 
error  the  acdon  ot  the  court  In  entering  this 
decree,  and  In  hot  entering  the  decree  rec- 
ommended by  the  r^eree. 

The  appellant  contends  that  the  court  had 
no  authority  to  enter  any  other  decree  than 
the  one  recommended  by  the  referee.  If  that 
bo  true,  the  court  ttss  without  power  to  dis- 
pose of  the  costs,  and  they  must  remain  un- 
paid, for  the  only  difference  between  the  de- 
cree recommended  and  the  one  tbat  was  en- 
tered Is  tbat  the  latter  directs  the  payment  of 
the  costs.  But  can  it  be  seriously  contended 
that  the  court  had  not  the  power  to  dispose 
of  the  costs,  and  to  malce  such  order  as  It 
thought  equitable  and  just  in  the  matter? 
We  think  not  "A  court  of  equity  has  the 
power  not  only  to  fix  the  master's  fees,  as 
well  as  other  costs.  In  an  equity  case,  but  to 
make  any  necraaary  and  proper  order  for 
their  payment**  Woodward  r.  Brace,  ld9 
Pa.  St  816.  20  Atl.  1001.  There  might  have 
been  two  decrees  entered  by  the  court— the 
one  recommended  by  the  referee,  and  the 
other  for.  costs.  But  this  was  whcdly  unnec- 
esaary.  Baring  the  power  to  determine  who 
■hould  pay  the  costs,  and  no  decree  upon  the 
report  of  the  referee  harlng  been  entered, 
the  court  was  justified  in  Including  the  order 
tm  their  payment  In  the  decree  recommend- 
ed by  the  referee.  In  his  argument  the 
learned  couds^  for  the  appellant  «ays:  "The 
present  question  Is  whether,  when  no  excep- 
tions bare  been  filed,  and  a  decree  has  been 
reported  and  filed  1^  the  referee,  and  has 
been  fnlly  paid  by  the  defendant  the  court 
can  or  win.  many  months  thereafter,  enter 
a  new  decree,  Imposing  an  additional  Uabll- 
I^  on  the  defendant"  This  language  may 
be  misleading.  There  hAd  been  no  decree  re- 
ported and  filed  by  the  referee  when  the  ap- 
pellant paid  the  appellee  the  amount  found 
due  by  the  referee's  report  The  pi^meiit 
was  made  July  1,  1808,  but  the  rej^rt  wltli 
the  decree  llierdn  recommended,  was  not 
filed  until  July  U,  1898.  The  payment  there- 
fore, could  not  have  been  made  to  satisfy  a 
decree  reptvted  by  the  referee  or  entered 
the  court  Nor  was  the  decree  of  February 
28,  1889,  a  new  on^  as  contended  by  appel- 
lant's counsel.  Prior  to  this  decree  the  court 
had  taken  no  action  on  the  report  of  the  Rtf- 
eree,  and  entered  no  decree.  After  an  atgn- 
ment  and  a  reargnment  on  the  referee's  re- 
port the  conrt  entered  the  decree  of  Febm- 
aiy  2B,  ISOa 


The  appellant  contends  that  even  If  the 
court  had  the  power  to  enter  a  decree  for  ttie 
payment  of  the  costs,  it  should  not  have  been 
exercised  in  this  case.  An  argument  to  sup- 
port this  contention,  was,  no  doubt  addi'ess- 
ed  to  the  court  below,  but  it  was  without  ef- 
fect As  we  have  frequently  said,  costs  in 
equity  are  always  wUhIn  the  discretion  of 
the  chancellor,  and  it  is  only  where  there  Is 
clear  abuse  of  this  discretion  that  we  will 
interfere.  We  see  nothing  In  this  case  to 
take  it  out  of  the  general  rule,  and  to  war- 
rant us  in  Interfering  with  the  disposition  of 
the  costs  made  by.the  court  bdow.  The  as- 
signments of  error  are  orerroled,  and  tba 
Judgment  la  affirmed. 


OM  Fa.  St  m) 
Id  re  SHADE'S  ESTATB. 
Appeal  of  GBABEB. 
(Supreme  Oonrt  of  Prans^Tania.  Vek  1% 

1000.) 

WILL0-C(»ISTRUOnON— TBUST. 
Under  a  will  bequeathing  to  B.  $5,000,  im- 
mediately followed  by  a  direction  to  the  ex- 
ecutors to  act  in  the  same  capacity  as  in  the 
bequest  to  M.,  which  was  to  invest  the  amount 
of  the  lesacy  at  Interest  and  to  pay  the  inter- 
est to  M.  during  her  life,  and  the  principal  to 
other  persons  after  her  death,  and  proTidina 
that  the  principal  and  interest  not  used  by  B. 
are  to  go  to  her  children  absolutely,  and.  tC  she 
leaves  do  issue,  then  to  otbet  persona  named, 
the  legacy  to  her  Is  not  an  absolato  gift 

Appeal  from  orphan^  oonrt,  Montgomery 

county. 

In  the  matter  ot  the  estate  ot  Daniel  & 
Shade,  deceased.  From  a  decree  owniUng 
exceptions  to  the  report  of  the  andltor,  Emma 
E,  Graber  appeals.  Affirmed. 

The  opinion  of  the  auditor  Is  as  follows: 
"Emma  E.  Oraber  claims  the  sum  of  flTe 
thousand  dollars,  bequeathed  to  her  under  the 
will  absolutely,  and  not  as  a  trust  The  will 
reads  as  follows  In  reference  to  this  bequest: 
'Item.  I  give  and  bequeath  to  Emma  E.  -Ora- 
ber wife  of  DoctOT  F.  D.  Graber  fire  thousand 
dollars  $5000.00.  I  also  direct  my  Executors 
to  be  guardians  and  act  just  In  the  same  ca- 
pacity as  In  Martha  Qraber's  case  after  the 
death  of  said  Emma  E.  Graber  then  the  prin- 
ciple and  Interest  which  the  said  Emma  E. 
Graba  did  not  use  Is  to  go  to  her  children 
share  and  share  alike  respectfully  to  their 
helrg  and  assigns  forever;  if  the  said  Emma 
B.  Orabor  should  die  without  Issue  I  direct 
my  said  guardians  after  her  death  to  dlTlde 
saU  sum  of  five  thonasnd  dcAlars  with  Inter- 
est If  any  $5000.00  one  half  sum  to  my  brother 
and  sister  the  other  one  half  to  the  brother 
and  sister  of  my  wife  just  the  same  as  the 
other  dlTlskms  were  directed  to  he  made  as 
James  Keelw  ft  Doctor  S.  B.  Eedor  who  shall 
be  exdnded  fw  reasons  hereinafter  stated.* 
In  this  bequest  to  Emma  B.  Graber,  he  di- 
rects his  executors  to  be  guardians  and  act 
Just  in  the  same  capadly  as  In  Martha  Grar 
Ink's  case,  se  that  it  li  Inq^oartaat  to  ooMlder 
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tbe  bequest  to  Martha  Graber,  which  reads 
as  follows:  ^tem.  I  give  and  bequeath  to 
MarUui  Oraber  daughter  of  Doctor  &  Smma 
Graber  the  sum  of  sereii  thouaapd  dollars 
$7000.00  to  bare  and  to  hM  forerer.  I  oaOer 
my  executors  hereinafter  named  as  guardians 
for  the  said  Martha  Graber  to  file  ft  bond  for 
Bufadent  security  and  dhrect  the  said  guard- 
ians to  Inrest  said  sum  la  real  estate  security 
say  first  lien  at  lawful  Interest  If  can  be  got 
If  not  as  mudi  as  can  be  got  the  Interest  to 
be  added  to  the  principle  every  year  at  tiie 
age  ct  twenty  two  years  (22  yesrs)  pay  the 
said  anwnnt  with  Interest  accruing  thereon  to 
Mai'tba.  Graba  In  case  diere  should  be  sny 
necessity  for  the  said  Martha  Graber  to  hare 
means  for  her  educatUm  or  111  health,  the  said 
guardians  shall  In  sndi  case  use  of  the  Inter- 
est yearly  as  she  may  reqube.  Should  the 
said  Martha  Graber  die  without  Issue  then  I 
direct  my  guardians  to  give  one  half  of  tbe 
amount  of  what  Is  left  to  Martha  Graber, 
Brother  Henry  Graber  to  have  and  to  hold 
forerer.' 

"In  order  to  determine  whether  or  not  this 
bequest  to  Emma  E.  Graber  Is  to  be  held  by 
her  absolutely,  or  whether  it  is  glren  In  trust, 
Is  a  question  that  d^nds  upon  the  Intention 
of  the  testator,  which  must  be  gathered  from 
the  entire  wIlL  We  are  met,  again,  with 
tbe  fact  that  tbe  testator  was  an  illiterate 
man,  not  familiar  with  legal  phrases,  but  hav- 
ing BufDdent  confidence  In  himself  to  feel 
that  he  was  able  to  write  a  will  whldi  would 
be  expressed  In  terms  setting  forth  his  Inten- 
tions; and.  because  of  his  Inability  mr  neglect 
In  specifying  more  parUcular^  Just  exactly 
what  he  did  Intend,  we  are  put  to  the  trouble 
of  dpfaerlng  out  from  his  mtin  will  just  what 
his  Intentions  were.  There  Is  one  drcum- 
stanee.  however,  throughout  this  will,  which 
convinces  your  auditor  that  the  principal  of 
bis  estate,  or  whatever  might  be  left  after 
certain  contingencies,  should  go  to  hto  broth- 
ers and  sisters  and  the  brothers  and  sisters 
of  Us  wife.  This  fact  Is  clearly  set  forth  In 
tals  bequest  to  Martha  Graber  of  seven  thou- 
sand dollars,  afterwards  cut  down  by  codldl 
to  live  thousand  dollars,  in  which  case  be 
provided  that  his  executors  should  act  as 
guardians  for  Martha  Graber,  and  In  case  of 
her  death  fhey  were  then  to  pay  over  this 
money  one  half  to  her  brother  Henry  Ora- 
ber,  and  the  other  one  half  to  his  brothers 
and  sisters  and  the  brothers  and  sisters  of  his 
wife.  And  the  testator  even  went  further, 
and  provided  that,  In  case  Henry  Graber 
should  die  and  leave  no  Issue,  then  he  direct- 
ed that  the  full  amount  of  the  prindpal  should 
go  to  the  testator's  brothers  and  sisters  and 
the  brothers  and  sisters  of  his  wife.  In  his 
particular  bequest  there  Is  not  a  partlde  of 
doubt  but  that  the  testator  Intended  tiiat  the 
prindpal  of  the  bequest.  In  case  of  the  death 
of  both  Martha  Graber  and  Henry  Graber 
wlOiout  Issue,  should  go  to  his  brothers  and 
sisters  and  the  brothers  and  sisters  of  bis  wife. 
And  the  testatm  even  went  further  and  dis- 


tinctly <m  this  point,  and  has  gone  to  a  very 
great  deal  of  trouMe  to  set  forth  just  exactly 
how  he  wanted  that  bequest  disposed  of. 
And  when  be  comes  to  the  Item  in  which  he 
gives  and  bequeaths  to  Bmma  E.  Graber. 
wife  of  Dr.  J.  D.  Graber,  five  thousand  dol- 
lars, and  directs  that  his  executors  should  be 
guardians  and  act  just  In  the  same  capadty 
as  in  Martha  Graber's  case,  and  after  her 
death  the  prindpal  and  Interest  which  tbe 
said  Emma  B.  Graber  did  not  use  vras  to  go 
to  her  children  share  and  riiare  alike,  and 
provides  furthw  that,  should  the  said  Emma 
B.  Graber  die  wlttiont  Issue,  the  said  guard- 
ians should  divide  the  said  snm  of  five  thou- 
sand dollars,  wltb  Interest  If  any,  anumg  his 
brothers  and  sisters  and  the  brothers  and  sis- 
ters of  his  wife.  It  would  seem  to  your  audi- 
tor that  the  two  bequests  most  be  constmed 
practically  In  the  same  language^  and  Oiat  al- 
though the  testator  did  not,  In  Qie  bequest 
to  Emma  E.  Graber,  go  to  the  same  trouble 
In  setting  forth  as  fidly  what  should  be  done, 
he  did  nevertheless  state  that  his  guardians 
were  to  act  In  just  the  same  ciu»adty  as  tb^ 
had  been  Instructed  to  do  in  the  Martha  Grar 
ber  ease;  be  evidently  thinking  that,  as  be 
had  expressed  himself  there  fully  and  care- 
fully. It  was  not  again  necessary  to  r^ieat 
the  same  language,  but  that  a  reference  to  It 
in  this  my  would  be  sufficiently  ddlnlte  and 
accurate.  Under. the  bequest  to  Martha  Gra- 
ber, they  were  to  act  as  guardians;  to  file 
a  bond  in  sufficient  security;  were  to  Invest 
the  money  In  real-estate  security;  snd  in  case 
there  should  be  any  necessity  tot  Martha 
Graber  to  have  means  for  her  education,  or 
HI  health,  the  guardians  irere  to  use  tike  In- 
terest year^  as  she  might  require  It  If  they 
were  to  act  In  the  same  capadty  In  the  case 
of  the  bequest  to  Emma  E.  Grab^,  then  It 
would  be  necessary  for  them  to  Invest  this 
money,  collect  the  Interest  and  In  tUs  case 
pay  the  same  oret  to  Emma  B.  Graber,  and 
they  would  be  active  trustees.  Martha  Gra- 
ber was  a  minor,  and  he  there  nominated  his 
executors  as  her  guardlana  Emma  B.  Graber 
Is  of  full  age,  and  a  married  woman;  and. 
evidently,  when  the  testator  said  they  should 
be  guardians,  he  meant  It  In  the  sense  ct  trus- 
tees, bdng  unfamiliar  with  letgal  terma 

"In  the  bequest  to  Emma  S.  Graber  tbe 
language  Is  s(Hnewbat  obscure,  and  It  may 
mean  that  she  either  had  the  right  to  use 
the  principal  and  Interest  vndet  certain  tir- 
cumstances*  or  he  may  have  meant  that  the 
Interest  whldi  she  did  not  use,  In  addition  to 
tbe  prindpal,  was  to  go  to  her  children,  share 
and  share  alike,  In  case  of  hcv  death;  but  It 
would  seem  to  your  auffitor  that  It  would 
make  little  difference  In  tills  case  as  to  willed 
was  meant  as  It  does  not  follow  that  be- 
cause she  la  given  the  power  of  consumptJon 
of  a  part  ox  all  of  the  prindpal,  she  wotUd 
therefore  take  tills  as  an  absolute  gift  As 
stated  In  tbe  outstart  this  would  depend 
upon  tbe  Intention  of  the  testator,  and  the 
nuuilfwt  purpose  of  the  testator  was  that  In 
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csae  of  the  deatb  of  Emma  E.  Oraber  It 
should  go  to  her  children,  share  and  share 
alike,  or,  In  case  she  should  die  without  Issue, 
that  then  the  executors  were  to  dMde  this 
money  among  his  own  brothers  and  sisters 
and  the  brothers  and  sisters  of  his  wife.  To 
hold,  therefore,  that  she  toob  an  absolute 
gift, 'would  defeat  the  evident  Intention  and 
purpOM  of  the  testator.  In  Appeal  of  Heller, 
181  Pa.  St  1,  37  Atl.  Ill,  Cbief  Justice  Ster^ 
rett,  In  deliverlug  his  opinion,  (rf  date  April 
19,  1887,  'where  test&tor  devised  a  lot  to  hia 
housekeeper  for  and  during  such  part  of  her 
natural  life  aa  she  remain  unmarried,'  and  In 
his  wlU  directed  that  'upon  her  death  or  mar- 
riage' the  property  should  be  sold,  and  the 
proceeds  should  be  distributed  as  a  part  of  bis 
residuary  estate.  He  also  directed  that  cer- 
tain bank  stock  should  be  held  In  trust  for 
her,  'bo  that  she  receive  all  the  Income  of 
dlTldends  arising  or  accruing  therefrom,  Im- 
mediately from  and  after  my  death,  so  long 
aa  she  remain  unmarried,  and.  If  at  any  time 
or  times  she  needs  any  part  of  the  principal 
of  the  stock,  she  Is  at  liberty  to  receive  It 
for  her  support  and  maintenance.  If  any 
part  of  said  stock  Is  remaining  at  her  death 
or  marriage.  It  shall  be  distributed  as  Is  here- 
inafter provided  In  relation  to  my  residuary 
estate.*  In  a  subsequent  clause  of  the  will 
be  declared  that  It  was  his  intention  that  the 
housekeeper  should  have  the  use  and  enjoy- 
ment of  his  'house  and  lot,  and  everything 
therein  contained,  f6r  and  during  all  fbe  time 
of  her  life  she  remains  unmarried,  and.  If 
she  deems  It  necessary,  may  at  any  time  or 
times  use  part  or  all  of  the  principal  of  the 
bank  stock  for  her  support  and  maintenance,* 
—held  that  the  legatee  was  not  entitled  to  de- 
mand an  absolute  transfer  to  herself  of  all 
the  bank  stock;  that  she  was  only  entitled  to 
the  bank  stock  If  It  appeared  that  through  a 
deficiency  of  Income,  a  portion  of  the  prln- 
dpal  was  necessary  for  her  suppwt  and  main- 
tenance. And  In  the  same  opinion  Chief  Jus- 
tice Sterrett  referred  to  the  case  of  Orou  v. 
Stromlnger,  178  Pa.  St  64,  85  Atl.  802,  where 
the  supreme  court,  In  holding  that  the  provl- 
slott  made  In  that  case  by  the  testator  for 
his  widow  was  not  an'  absolute  gift  to  the 
latter,  said:  Testator's  wife  was  manifestly 
the  primary  object  of  his  bounty.  Whatever 
was  necessary  for  her  support  he  Intended 
she  should  share.  If  the  income  of  the  es- 
tate was  sufficient  to  afFord  her  a  suitable 
maintenance.  It  was  his  Intention  that  the 
principal  should  go  at  her  decease  to  the  chil- 
dren and  grandson,  unimpaired.  A  construc- 
tion of  the  privilege  which  makes  It  operate 
as  an  absolute  gift  to  the  wife  of  the  residue 
of  the  estate  would  defeat  the  plain  purpose 
of  the  testator,  and  take  from  the  children 
and  grandson  *  *  *  that  which  he  Intend- 
ed they  should  have  at  her  decease.*  Of 
course,  the  language  in  the  will  before  us  la 
not  as  dear,  nor  is  the  meaning  as  plainly  ex- 
pressed, as  in  the  wills  above  referred  to;  but 
taking  the  whole  will  together,  It  does  seem 


perfectly  clear  that  even  If  the  testator  In- 
tended that  Emma  E.  Qraber  should  have  a 
right  to  use  some  or  all  of  the  principal,  It 
was  only  to  be  so  In  case  of  some  contingencies 
arising  making  It  a  necessity.  In  the  ease  of 
Martha  Graber,  he  directed  the  guardians  to 
use  the  interest  even  before  ^e  became  twen- 
ty-two years  of  age,  If  It  was  needed  for  her 
education,  or  111  health;  and  Inasmuch  as  he 
has  given  this  fund  to  the  executors,  to  act 
In  the  same  capadty  for  Emma  E.  Graber  as 
they  were  to  Martha  Qraber,  It  may  be  that 
be  intended  that  If  she  had  the  right  to  use 
the  principal  at  all,  It  should  be  In  the  case 
of  HI  health,  or,  at  any  rate,  of  some  necessi- 
ty which  might  arise.  There  Is  nothing  what- 
ever in  the  will,  excepting  the  clause,  then 
the  principal  and  Interest  which  the  said  Em- 
ma E.  Graber  did  not  use,'  which  would  indi- 
cate in  the  slightest  d^ree  that  she  was  en- 
titled In  any  way  to  this  bequest  absolutely; 
and  as  the  many  other  clauses  In  the  win  re- 
lating to  this  bequest  and  when  coupled  with 
the  bequest  to  3kfartha  Grabfer,  to  whldi  It 
specifically  refers,  are  so  dearly  plain  and 
manifest  that  it  was  the  intention  of  the  tes- 
tator that  Emma  B.  Graber  was  simply  to 
have .  the  benefit  of  this  money  dunng  her 
life,  and  that  what  should  then  be  left  should 
be  disposed  of  In  the  manner  contained  In  his 
will,  your  auditor  is  ot  the  opinion  that  Emma 
R  Oraber  does  not  take  an  absolute  gift  of 
this  bequest  but  that  the  mimey  li  bequeath- 
ed in  trust  for  her  use.** 

M.  IL  Gibson,  O.  B.  Fox,  and  M.  B.  Lar- 
Eelere^  fur  an^Uant  E.  L.  Halimia  mnd 
Montgomery  Evans,  for  qipeUee. 

PSB  CUBIAH.  We  are  dearly  of  oiklnlon 
that  the  legacy  to  Emma  E.  Grabor  was  not 
an  absolute  gift  It  la  coupled  immediately 
In  the  wHl  trltb  a  direction  to  the  executwa 
to  act  In  the  same  capadty  as  in  the  bequest 
to  Martha  Graber,  which  was  to  invest  the 
amount  of  the  legacy  at  Intoeat,  and  to  paj* 
the  Interest  to  the  legatee  during  ber  Ufe, 
and  the  prlndjtal  to  othor  persona  after  Jter 
death.  In  tiie  l^tacy  to  Emma  the  prindpal 
Is  to  be  paid  aftor  her  death  to  her  dilldren. 
and  their  helra  and  asslgnit  absolute,  and, 
if  Emma  1^  no  Issue,  then  to  other  peiaons 
named.  The  Teaaons  for  this  condnalon  ore 
so  well  expressed  In  the  report  ot  the  auditor, 
in  which  the  learned  court  heUow  ooncnrred. 
that  we  affirm  the  decree  on  the  opinion  of 
the  auditor.  Decree  affirmed,  and  appeal  dl»> 
missed,  Kt  the  cost  of  the  iqipellant 


OtS  Fa.  St  «> 

SCOTTISH  RITE,  KNIGHTS  TBMPLAB  ft 
MASTER  MASONS  AID  ASS*N  T. 
UraON  TRUST  CO. 
(Supreme  Court  of  Pennsylvaala.  If  arch  5^ 
1900.) 

QUESTIONS  FOR  JURY— ORAL  TBBTIHOKT. 

Where  plaintiff  seeks  to  hold  defendant  lia- 
ble for  money  paid  by  tt  wi  JudgniMit  against 
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it  as  satnlshee  of  plaintiff,  plaintiff  daimlng 
that  tEe  moner  was  not  its  own,  but  that  it 
held  it  as  trustee,  and  that,  though  P.,  an  offi- 
cer ot  defendant  eaTe  notice  to  plaintiff  of 
the  attachmeDt  on  toe- day  «,fter  tt  was  Berred* 
a  representative  of  plaintiff,  called  on  P. 
about  B  month  afterwards,  and  asked  him  to 
give  notice  when  interrogatories  in  the  gar* 
niBhrnent  oroceedina  were  filed,  that  proper  de* 
ffease  miffiit  be  made,  and  that  P.  promised  to 
do  80,  what  conversation  took  place  between 
them  and  the  meaning  of  the  language  nsed  by 
them  is  a  question  for  the  jury,  P.  being  dead, 
and  all  the  evidence  being  the  testimony  of  D. 
that  he  had  told  P.  in  general  terms  of  a  change 
In  plaintifTs  bnslnesa,  whereby  the  money  was 
held  by  it  as  trustee,  and  reQuested  P.  to  give 
notice  when  interrogatories  were  filed,  that 
proper  defense  might  be  made,  and  that  "1  re- 
lied upon  his  promise  that  he  would  give  me 
information  when  anything  occnrred,  and  I 
would  giro  Una  that  information  at  the  proper 
time." 

Slitchell  and  Fell.  JJ.,  dissenting. 

Appeal  from  court  of  common  pleas,  PhllBr 
delphla  county. 

Action  by  the  ScotUsh  Bite,  Enlghts  Tem- 
plar &  Master  Masous  Aid  Association,  trus- 
tee, agaluBt  the  Union  Troat  Company.  Judg- 
ment for  plaintiff.  Defmdont  appeala.  Be- 
veraed. 

H.  Merlan  Allen  and  Edward  L.  Ferfeins, 
for  plaintiff  in  error.  Meiick,  Potter  &  Dech- 
ert  and  Oeo.  S.  Graham,  for  defendant  in  er- 
ror. 

HESTBBZAT,  3.  The  judgment  from 
which  thifl  appeal  1b  taken  embraces  tinlj  the 
money  applied  bj  the  defendant  to  the  first 
two  attachmente.  The  defense  set  up  to  the 
plaintiff's  claim  Is  that  the  defendant  paid 
the  money  aoed  for  In  this  action  on  two 
Judgments  recovered  in  the  court  of  com- 
mon pleas  Ko.  1  of  Phfladtiphia  county  by 
Aveiy  D.  Harrington,  executor  of  Charles 
8.  Adams,  deceased,  against  the  defendant, 
as  garnishee  of  the  plaintiff.  In  reply  to  this 
defense  the  plaintiff  alleges  that  in  Deceiii'- 
ber,  1880,  after  the  first  attachment  had  been 
Issued,  the  defendant  was  notified  that  the 
money  tn  Its  custody  belonged  to  the  Scot- 
tish Rite,  Entghts  Templar  A  Master  Masons 
Aid  Associaldon  as  trustee,  and  not  In  Its 
own  rl^ht,  and  was  requested  to  Inform  the 
plaintiff's  counsel  when  Interrogatories  were 
filed,  so  that  a  proper  defense  might  be 
made  to  the  attachment.  It  Is  claimed  that 
the  tmst  officer  of  the  defendant  consented 
to  comply  with  this  request,  but  neglected 
to  do  so,  and  thereby  prevented  the  plaintiff 
here  from  Interposing  this  defense  to  the  at- 
tachments. The  answer  of  the  defendant  as 
garnishee  to  the  two  attaidiments,  admitted 
funds  of  the  plaintiff  to  be  In  Its  hands,  and 
on  these  answers  judgments  were  taken 
against  It,  and  ilie  money  was  paid  to  the  at- 
taching creditor.  To  establish  the  notice  al- 
leged to  have  been  given  by  the  counsel  for 
the  plaintiff  to  the  trust  officer  of  the  defend- 
ant, Henry  T.  Dechert,  Esq.,  was  called  as  a 
witness.  He  tesUBed  that.  In  consequence  of 
InfwmatloD  received  from  bis  client,  through 


Its  coonsel  at  Dayton,  Ohio,  he  called  i^on 

Mr.  Henry  Price,  the  tmst  officer  of  tbe  de- 
fendant, and  had  an  Interview  with  Um,  is 
which  he  notified  bim  of  the  change  In  tbe 
form  ot  the  plaintiff's  business,  that  the 
plalntUt  was  a  tmstee  of  the  mraey  In  its 
Jiands,  and  requested  him  to  advise  tbe  wit- 
ness of  the  progress  In  the<  attachment  case, 
so  thatjiroper  notice  could  be  glvoi  tbe  Un- 
ion Trust  Company  to  defend.  He  fnrfher 
testified  that  he  relied  upon  the  promise  of 
Mr.  Price  to  give  him  the  desired  lofomuir 
tion,  but  that  no  notice  of  filing  the  interrog- 
atories In  the  attadmient  proceedings  was 
given  him,  and  that  he  had  no  knowledge  of 
an  answer  being  filed,  or  that  a  Judgment 
had  been  entered  against  the  garnishee.  The 
court  below  gave  binding  Instructions  to  the 
Jury  to  find  for  the  plaintiff  for  the  money 
paid  on  tbe  fisst  two  attachments.  These  in- 
structions were  based  on  Mr.  Dechert^s  testi- 
mony that  the  defendant  had  been  notified  of 
the  plaintiff's  defense  to  the  attachments, 
and  had  promised  Mr.  Dechert,  its  counsel, 
that  interrogatories  should  be  submitted  to 
him,  so  that  proper  answers  thereto  might 
be  ffled  setting  up  the  defense. 

The  vital  question  In  the  case,  and  tbe  one 
upon  wblcti  the  plaintiff  could  recover,  If  at 
all,  was  the  notice  alleged  to  have  been  given 
by  Mr:  Dechert  to  Mr.  Prlce  ln  their  cmver 
satlon  in  December,  1S90.  Mr.  Price  is  dead, 
and  tbe  proof  of  what  occurred  In  tbe  Inters 
view  between  bIm  apd  Mr.  Dechert  depends 
upon  the  testimony  ot  tbe  latter.  Tlie  court 
below  put  an  Interpretation  on  tUs,  and  b^d 
it  to  be  sufficient  to  establish  the  fact  that 
notice-bad  been  given  to  tbe  trust  officer,  as 
claimed  by  the  plaintiff,  and  that  the  latter 
had  premised,  but  failed,  to  notify  Mr.  Dech- 
ert that  Interrogatories  had  been  filed.  By 
reference  to  Mr.  Decbert's  testimony.  It  ap- 
pears that  the  conversation  between  bim  and 
Mr.  Price  occurred  at  tbe  defendant's  office, 
when  the  witness  bad  gone  there  to  attend  to 
another  matter.  Tbe  testimony  elicited  from 
the*  witness  In  his  ezatolnation  In  chief  seems 
to  be  positive^  yet  general,  In  Its  character. 
Mr.  Dechert  says  be  gave  Mr.  Price  notice 
of  tbe  true  condition  of  the  business,  but  says 
he  cannot  give  tbe  language  used  In  the  con- 
versation, which,  of  course,  could  not  be  ex- 
pected alter  tbe  lapse  of  so  many  years.  At 
their  Interview  he  gave  no  exact  data  that 
would  enable  the  defendant  to  determine 
what  amounts  coming  into  its  hands  should 
be  applied  to  each  of  tbe  three  funds  req>ec- 
tlvely.  He  spoke  generally  of  the  change  la 
the  hnsiness.  Mr.  Dechert  does  not  tell  us 
what  Mr.  Price  said  on  this  occasion,  nor 
what  reply,  If  any,  he  made  to  Mr.  Decbert's 
statements.  The  only  part  of  the  testimony 
showing  that  Mr.  Price  said  anything  la  the 
answer  of  Mr.  Dechert  to  a  question  of  de- 
fendant's counsel  that  "I  relied  upon  his 
promise  that  he  would  give  me  Information 
when  any  thing  occurred,  and  I  would  give 
,hlm  that  inforuiation  at  the  proper  time."  It 
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vugfibe  fauhrred  Stm  thto  reply  that  Mr.  Price 
jmnlaed  to  ^re  the  deslied  Information,  but 
It  Is  mUt  an  lnf»ence.  With  tbls  exception, 
tbe  whole  eooTerscLtlui  seems  to  have  been 
edudiicted  by  Mr.  De«bert.  Tbe  Interview  oc- 
coEred  In  December,  1890.  The  attachment 
was  Issued  November  7,  1890,  and  by  his  liet- 
ter  of  the  following  day  Mr.  Price  very 
promptly  wrote  the  association  that  his  com- 
pany had  been  served,  the  effect  of  the  serv- 
ice, and  requested  It  to  take  such  action  as  It 
might  deem  proper.  It  Is  possibly  a  month 
after  this  jcommunlcatlon  that  Mr.  Dechert 
calls  upon  Mr.  Price,  and  talks  with  blm  about 
this  and  another  matter.  No  action  was  tak- 
en In  p^eparJpg  a  defease  to  the  attachment 
by  the  asaoclatton  or  Us  counsel,  notwltb- 
■tandliig  the  explicit  notice  given  by  Mr.  Price 
In  blB  letter  of  November  8tb.  Tbe  only  rea- 
son assigned  for  this  Inaction  la  tbe  inferen- 
tial promise  of  Mr.  Price.  But,  If  he  was 
derelict  in  failing  to  advise  iir.  Dechert  of  the 
filing  of  the  iQterrosatories,  it  was  directly 
the  opposite  of  hla  co'oduct  when  the  attach- 
ment was  served.  Whether  Mr.  Price  under- 
stood from  the  conversation  that  he  was  ex- 
pected, without  further  notice,  to  furplsb  the 
necessary  Information  to  enable  Mr.  Dechert 
to  answer  the  Interrogatories,  we  do  not 
know.  As  Mr.  Price  acted  so  very  promptly 
In  notifying  the  association  of  the  service  of 
the  attachment,  tbe  inference  might  be  drawn 
that  he  did  not  understand  such  to  be  the  pur- 
port of  tbe  language  used  on  that  occasion. 
We  think  it  was  erpor  for  the  court  beipw  to 
withdraw  from  the  Jury  the  consideration  of 
Mr.  Decbert's  testimony,  ahd.t9  determine  the 
question  of  fact  by  dlrectfng  a  verdict  ,for 
the  plaintiff.  It  was  exclusively  the  province 
of  the  jury  to  determine  what  conversation 
took  place  between  "Mr.  Price  and  Mr.  Dech- 
ert. and  the  meaning  of  .the  lapguage  used  by 
them  at  their  interview  In  December,  1890. 
What  Mr.  Dechert  said,  and  what  Mr.  Price 
imderstood  him  to  say,  was  a  question  solely 
for  the  jury.  As  we  said  in  a  similar  case, 
the  court  below  evidently  assumed  that,  as  no 
witness  contradicted  Mr.  Dechert,  there  waa 
nothing  for  tbe  Jury  tP  P&ss  upon.  Tbls  nec- 
essarlljr  led  tbe  court  into  the  error  of  giving 
per^ptory  Instructions  as  to  the  effect  of 
Mr.  Decliert's  testimony.  The  question  of  no- 
tice had  to  be  established  by  oral  testimony, 
and  it  was,  therefore,  the  duty  of  the  court  to 
BUbmlt  It  to  the  Jury.  "It  is  settled  law  that, 
when  a  case  depends  npon  oral  testimony, 
Boch  testimony  must  be  submitted  to  the 
Jury."  Grambs  v.  Lynch,  4  Penny.  252.  In 
Maynes  v.  Atwater,  88  Pa.  St  497.  speaking 
by  Mr.  Justice  Trunkey,  we  said:  "The  sense 
of  words  in  connection  with  what  the  parties 
Intended  to  express  by  them  Is  exclusively 
for  the  Jtiry  to  determine.  Tbe  Judge  may 
not  put  a  legal  Interpretation  on  oral  words, 
and  make  It  a  matter  of  positive  direction. 
It  Is  the  province  of  the  court  to  expound  the 
meaning  of  an  Instrument,  but  not  of  words 
uttered  of  which  ttiere  can  be  no  tenw.  It  to 


p»  provtace  of  the  Jury  who  bear  and  ob- 
■erve  the  wltoeas  to  determine  the  meaning 
of  what  he  says."  Thl^  case  goes  back  to  he 
retried,  and  It  wlU  be  the  duty  of  tbe  trial 
judge  to  submit  to  the  Jury  the  testimony 
bearing  upon  tbe  question  of  the  alleged  no- 
tice, with  proper  Instructlona  aa  to  the  legal 
effect  of  any  notice  tbe  Jury  may  find,  from 
the  evidence,  was  given  to  the  defendant 
tbrough  Its  trust  officer.  We  direct  tbe  atten- 
tion of  the  defendant  to  the  fact  that  tbe 
plaintiff's  contention  is,  not  that  Mr.  Dechert 
gave  the  def^dant  sufficient  data  to  prepare 
proper  answers  to  tbe  attachments,  but  that 
it  was  prevented  from  furnishing  such  infor- 
mation by  the  bad  .  faith  and  negligent  coin- 
duct  of  tbe  defendant's  trust  officer  In  failing 
to  notify  Mr.  Dechert  of  the  filing  oC  Interrog- 
atorles.  What  testimony  on  this  subject  may 
be  adduced  on  a  subsequent  trial  we  will  no^ 
anticipate  by  determining  now  the  legal  effect 
of  Mr.  Decbert's  testimony  on  the  former 
trial.  Nor  need  we  discuss  tbe  duty  of  a  gar- 
nishee to  the  defendant  lu  an  attachment  exe- 
cution. It  is  sufficient  to  say  that,  if  he  wish- 
es to  relieve  himself  from  liability  for  the 
funds  attached  In  his  bands,  he  must  act  In 
good  faith  to  the  debtor,  and,  by  using  the 
Information  in  his  possession,  "contest  every 
Inch  of  ground"  to  prevent  a  recovery  of  Judg- 
ment by  the  attaching'  creditor.  The  ,V1ew 
we  take  of  the  case  does  not  require  us  to 
consider  seriatim  the  several  assignments  ot 
error.  Tbe  seventeenth  assignment  is  sus- 
tained. The  Judgment  of  the  court  below  Is 
reversed,  and  a  venire  fadas  de  noro  is 
awarded. 

MlT(!ffinii£.L  and  FftLU.  33.,  dlsseot 


{IMPa-SLeofc) 
BBATTT  V.  LARZELERE. 
(SuprenK  Court  of  Petmsylvanla.  Feb.  iX 

1900.)  ■ 

WKITTBN  GONTRACT^UBSBQUBNT  ORAI. 
CONTRACT. 

Thongh  L.  agrees  In  writing  to  conduct,  as 
attorney  for  B.,  a  land-damage  case,  for  2^ 
per  cent,  of  tbe  recqvery  ff  settlement  is  effect- 
ed on  the  allowance  by  the  jury  of  viewers,  and 
5  per  cetft.  if  appeal  is  taken  and  the  caee  de- 
termined by  court  trial,  they  may,  after  vwdlet 
is  obtained,  make  an  oral  contract  that  L.  shall 
try  tb  hold  tbe  verdict;  that.  If  he  succeeds, 
he  shall  have  for  his  compensation  all  above  a 
certain  amount;  that  if  the  verdict  Is  reduced 
below  that  amount,  and  not  more  than  a  cer- 
tain amount,  he  shall  receive  nothing;  and  that, 
if  it  is  reduced  below  the  latter  amount,  B, 
shall  take  a  new  trial,  and  L.  shall  receive  10 
per  cent,  of  the  recovery  on  the  second  trial. 

Appeal  from  court  ot  common  ideas,  Uonti>  - 
gomery  cotmty. 

Action  by  James  Beat^  against  Nicholas 
H.  Laizelere  for'  part  of  the  balance  of  the 
amounts  of  certain  Judgments  in  land-dam- 
age cases  in  which  Beatty  was  plaintiff  and 
Larzeiere  was  his  attorney,  the  amounts  of 
Which  were  received  by  defendant  as  such  at- 
torn^. LaiBdere  had  undertaken  to  pcose- 
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arte  flw  fltdta  nnder  ■  wrltUn  contract  with 
Beat^  wrhexebj  Lonelere  wu  to  have  2^  per 
cent  of  the  recoTcry  If  settlement  was  effect- 
ed on  the  allowance  by  the  Jutt  Tiewers, 
and  S  per  cent.  If  appeals  were  taken  and  the 
cases  determined  bj  court  trial  Landere 
claimed  that  after  verdicts  were  obtained  he 
entered  Into  a  new  oral  contract  with  Beatty, 
whereby  he  was  to  hold  the  Terdlcta,  If  possi- 
ble, and  to  receive  as.  compensation  all  over 
(18,000,  If  the  verdicts  stood  for  that  amoant, 
and  nothing  If  they  were  reduced  by  the  court 
below  that  unoont,  and  to  not  less  than  $13,- 
000,  and,  If  reduced  bdow  that  amonnt,  that 
Beatty  abonld  take  a  new  trial,  and  Larzelere 
dtonld  receive  10  per  cent  of  the  amount  re- 
covered on  the  sectmd  trlaL  Judgment  for 
defuidant;  and  plaintiff  appeals.  Affirmed. 

John  Eckstein  Beatty  and  Joseph  B-  Bm- 
bety,'  for  appellant  William  F.  Solly  and 
Montgwnery  Bvans,  for  a^^eOse. 

PER  CURIAM.  The  contest  In  the  court 
iieiow  turned  upon  the  question  whether  a 
new  parol  contract  was  made  between  the 
parties  after  the  wrlttoi  contract  was  made, 
and  its  execution  had  been  proceeded  with  to 
a  certain  stage.  The  learned  court  below 
fairly  and  correctly  submitted  that  question 
to  the  Jury,  with  appropriate  InstractloDs,  and 
the  Jury  found  In  favor  of  the  defendant 
There  was  a  sufficiency  of  testUnony  to  war- 
rant the  submission  of  the  questlcHi  to  the 
Jury,  and  to  sustain  their  verdict  There  Is 
no  legal  difficulty  In  the  way  to  disable  the 
parties  from  making  such  an  agreement,  and 
the  agreement  Itself,  If  and  when  subsequent- 
ly made,  and  upon  the  consideration  which 
moved  the  parties  to  enter  Into  it  does  not  In 
the  least  impinge  npon  the  role  which  pro- 
hibits the  giving  of  parol  proof  to  alter  or 
contradict  the  terms  of  a  written  Instrument 
The  assignments  of  error  are  without  molt 
and  are  dismissed.  Judgment  affirmed. 


OK  Pft.  St.  TS) 

1b  re  PETTBR90N. 

(Sopreme  Ooort  of  Pennsylvania.    Feb.  28, 

1900.) 

TAKtKQ  AQAINST  WILU-RIOHTS  OF  WIDOW— 
CONVBRSION. 

1.  Act  April  20.  1809  (P.  L.  77)  |  L  giving 
\3  a  widow  who  elects  to  take  against  her  bus- 
band's  will  such  interest  in  his  real  estate  as 
widows  of  Intestates  are  entitled  to  under  ex- 
isting laws,  and  Act  April  8,  183^  providing 
that^n  default  of  known  heirs  or  kindred"  the 
real  estate  of  intestate  shall  be  vested  In  his 
widow,  and  in  antA  case  she  shall  be  entitled  to 
the  whole  of  the  personal  estate  alwolutely,  do 
not  allow  the  widow  of  a  testator  who  dies 
without  lineal  or  c<dlateral  heirs  to  take  as 
though  he  had  oot  made  devises  ("heirs"  being 
twed  In  -the  popolu  sense  of  one  who  takes  by 
will  or  operation  of  law);  but  he  leaving  no 
jsue,  she  may  take  as  s\e  would  in  snch  case 
dnder  the  Intestate  law. 

2.  A  eonversion  worked  bv  direction  In  ■  will 
m  sell  is  Inoperative  as  to  the  testator's  widow, 
electing  to  take  against  the  wUL 


Appeal  tem  wx^ans*  court*  Phflad^pbla 

eonnty. 

In  the  matter  of  the  estate  <rf  Peter  H. 
Petterson,  deceased,  Elisabeth  Petterson,  the 
widow,  elected  to  take  against  the  wQL  Frun 
a  decree  granting  h«  le«  than  cialiMiJ,  she 
appeals.  Afflrmed. 

Tbe  (viuion  of  Judge  Ashman  on  consid- 
eration of  exceptions  to  the  adjndlcatltm  of 
the  auditing  Judge  Is  as  follows: 

"The  testator  left  surviving  him  a  widow, 
but  no  known  belra  w  kindred,  and  by  hit 
will  be  devised  and  bequeathed  his  pn^rty 
to  struvers.  In  electing  to  take  against  hla 
wHI,  the  widow  claimed  the  entire  estate. 
Her  dalm  was  founded  iqmhi  sectloii  1,  Act 
April  20,  1868  (P.  L.  77),  giving  to  a  widow 
who  electa  to  take  against  her  husband's  wHI 
such  Int»est  in  the  real  estate  of  h»  husband 
as  the  widows  of  Intestates  are  entitled  to 
undor  existing  laws,  which  by  the  act  of 
April  S,  1833,  was  such  estate  as  the  in- 
testate Umself  had,  where  he  died  without 
known  helm  or  kindred.  If  the  contmtioo 
of  the  claimant  Is  right,  her  Section  revoked 
the  wUL  The  conclusion  Inevitably  foUowi 
that  a  man  who  outlives  all  of  his  Undred 
cannot  without  his  wife's  ctmsent  make  a 
valid  wm  as  to  any  part  of  bis  propoty.  Is 
this  the  meaidng  of  the  acts  relating  to  the 
succession  of  estates?  Those  acts  aind  their 
siqiplements  make  up  a  syitem  of  law  whose 
proper  Interpretation  requires  that  every  pact 
shall  be  construed  with  reference  to  every 
other  part  They  ^ve  the  widow,  where  no 
lineal  descendants  survive,  we^iatf  of  the  real 
estate  of  her  hnsband  for  life,  and  one-half 
of  bis  personal  estate  abwlut^;  and,  In  de- 
fault of  both  Uneals  and  coUaterab.  they  glTe 
her  his  entire  estate.  But  In  the  latter  case 
they  prescribe,  as  the  method  by  which  alone 
she  will  be  permitted  to  take,  that  she  shall 
prove,  not  only  that  the  hnsband  died  wltiiout 
leaving  known  belts  ot  kindred,  but  also  that 
he  died  Intestate.  The  petition  of  the  widow 
must  set  forth  these  facts,  and  must  be  veri- 
fied by  oath  or  afflnnatlon.  Section  1,  Act 
April  S;  1833.  This  remedy,  being  statutory, 
must  be  strictly  pursued  (Act  March  21, 1800), 
and  manifestly  It  cannot  be  adopted  by  the 
claimant  here.  Whatever  difficulty  may  seem 
to  arise  Is  removed  If  the  word  lielrs,'  hi 
the  section  relied  upon  1^  the  claimant  was 
used,  as  it  probably  was,  In  tiie  popular  sense, 
under  which  all  persons  who  take  the  estate 
of  s  decedent,  whether  by  virtue  of  bis  will  or 
by  operation  of  law,  are  equally  comprehend- 
ed. We  think  thtft  the  auditing  Judge  was 
right  In  holding  that  as  the  testator  died  with- 
out leaving  Issue,  the  petitioner  was  entitled 
to  that  share  of  his  estate  which  In  d^ult  of 
such  Issue  sbe  would  lake  under  ttie  intestate 
laws.  But  we  think  that  In  so  mndi  of  the 
balance  as  represents  the  proceeds  of  sale 
of  real  estate  her  Interest  was  only  a  Ufe 
estate  in  a  moiety  thereto  Thtf  convoslon 
worked  by  the  direction  to  sell  was  Inopera- 
tive as  to  her,  because  she  could  not  accept 


Digitized  by  Google 


ELUS  v.  BICE. 


655 


one  part  of  the  will  and  reject  another,  and 

becaose  tiie  estate  passed  to  bw  imdw  tlie 
shape  la  which*  at  the  moment  of  his  death. 
It  was  hdd  by  the  testator.  In  re  Cunning- 
ham's Estate^  187  Fa.  St  621.  aO  AtL  714. 
With  this  modlflcatlon.  the  adjudication  la 
confirmed." 

Harold  Goodwin*  for  upptSianL  H.  a  Uc- 
Devttt,  tar  appellee. 

PER  CURIAM.  We  are  satisfied,  from  an 
examination  of  the  statutes  on  wblcb  the  ap- 
pellant relies  to  sustain  her  contention,  and  of 
the  cases  cited  hy  her  counsel,  that  a  correct 
ooadusloa  was  reached  by  the  orphans'  court 
We  affirm  the  decree  on  Judge  Ashman's  opln- 
ton.  Decree  affitmsd. 


(105  Pa.  St.  S8) 

PHILADELPHXA  NAT.  BANK  T.  SMFTH 
et  al. 

(Supreme  Court  of  Fennsylranla.  E^b.  26» 

1900.) 
8ALB-FORaB»T. 
Where  B.  presented  to  plaintiff  bank  a 
forged  power  of  attorney  to  transfer  to  himself 
shares  of  its  stock  standing  in  the  name  of  an- 
other, and  plaintiff  issuea  the  certificate  of 
atock  to  B.,  and  he  deUvered  it  to  defenduits 
as  collateral  to  his  indebtedness  to  them,  and 
they  pi-eaented  it  to  plaintiff  for  transfer  to 
them  under  a  power  of  attorney  from  him,  and 
plaintiff  issued  a  certificate  to  them,  and  the 
plaintiff  afterwards,  in  aid  of  Its  claims  against 
bought  of  them  notes  of  B.,  talting  a  trans- 
fer of  such  collateral,  pledged  as  security  there- 
for, defendants  are  not  liable  because  of  the 
forgery,  of  which  they  tiad  no  knowledge. 

Appeal  from  oonrt  of  oomnum  pleaa,  Phila- 
delphia county. 

Action  by  the  Philadelphia  National  Bank 
against  Winthrop  Smith  and  another,  suttIt- 
OTs  of  Winthrop  Smith  and  others,  late  trad- 
ing as  Winthrop  &  Percy  Smith.  The  claim 
was  made  on  account  of  the  fact  that  a  pow- 
er (tf  attorney  to  transfer  to  himself  shares 
of  s^k  li^  plaintiff  bank,  standing  In  the 
name  of  another,  was  fSprged  by  John  R.  Bak- 
er, Jr.  Judgment  for  defradants.  Plaintiff 
a^eals.  Affirmed. 

A.  T.  Freedl^,  for  apiieUaiit  Bead  ft  Pet- 
ti^ tat  ivpellees. 

PER  CURIAM.  In  this  case  the  evidence 
•warn  not  snffidoit  to  establldi  the  claim  of 
tbe  bank  against  the  defendant.  The  cw- 
tlflcate  <tf  stock  Issued  by  the  bank  to  John 
B.  Baker,  Jr..  on  the  14th  of  November,  ISQO; 
waa  delivered  by  blm  to  the  defoidanta  on  tiw 
same  day,  and  on  account  of  his  liability  to 
them.  On  the  17th  of  November  they  pn- 
mateA  to  the  bank  the  aforesaid  cntlficate  of 
stock,  then  standing  In  the  name  of  John  B. 
BakBt,  Jr.,  for  transfer  to  than  under  a 
power  attorney  fnnn  him.  In  ctHnpUance 
with  their  reqoeet  the  bank  issued  a  certifi- 
cate to  thens;  and  on  the  2Stb  of  November 
tbey  aidd  and  dellrered  It  to  the  bank,  with 
four  dwnand  notes  of  Baker,  together  with  a 


transfix  of  tb»  ooUatoals  pledged  as  seeodty 
tlx  the  kane.  The  aales  and  tranafen  ob- 
viously originated  In  the  aroUcatlon  ot  the 
bank  to  the,  d^dndants  for  Informatton  as 
to  the  nature  and  amount  oC  Baku's  Indebt- 
edness to  than.  The  accuracy  of  the  Infer- 
raatlon  received  fs  not  denied,  and  the  pur- 
chase by  the  bank  was  In  aid  of  Its  claims 
against  Baker.  The  certificate  Issued  to  Bak- 
er, and  by  him  dq>o«tted  with  the  d^^endanta 
as  collateral  to  the  loan,  waa  genuine,  and  to 
was  the  oertlflcate  Issued  to  tbem  at  llielr  re- 
quest They  had  no  knowledge  of  ttie  forgery 
of  Baker  prevkms  to  their  sale  to  the  bank, 
and  their  transactlcMaui  wlt&  Baker  and  the 
bank  were  lrreproa<audd&  The  error  tiie 
bank  was  in  Issuli^  to  Oie  forger  a  gennind 
certificate  of  stocdc,  but  with  tiie  oonaeqnencai 
of  It  the  defendants  are  not  chargeable.  The 
certificate  of  stot*  th^  sold  to  the  bank  was 
tbeln,  lawfully  and  In  good  faJth  aoqnired  In 
the  transaction  of  a  legitimate  buMness.  In 
the  reftisal  of  the  oonrt  to  take  off  the  cem- 
pulsory  nonsuit  entered  on  the  motion  of  the 
defendants,  we  discover  no  otot.  As  we  cut- 
not  find  In  the  testimony,  oral  or  docnmen- 
tary,  any  warrant  for  the  bank's  contention, 
we  dismiss  the  assignment  Ji^gment  afr 
firmed. 


(1»  Pa.  St.  42) 

ELI/IS  V.  RICE. 

(Supreme  Court  of  Pennsylvaida.  Feb.  2(L 
1900.) 

ZiBASa-BSNT— WHBN  PATABL»-PORFBITITHB 
— BQUITABLH  RBLIBP. 

1.  Rent  is  payable  Id  advance  under  a  lease 
stipulating  that  the  rent-paying  period  shall 
not  commence  till  NoTemI}er  1st,  more  than  a 
month  after  date  of  the  lease,  and  providing, 
as  to  payment  of  rent,  "The  said  par^  of  the 
second  part  yielding  and  paying  for  ute  same 

•  •    •    the  yearly  rent    *    »    •    of  $80a 

•  •    *    in   montnly   payments   of  ¥66.67, 

•  *  *  commencing  the  first  day  of  Novon- 
ber." 

2.  Hie  question  whether  equity  can  prevent  a 
forfeiture  of  a  lease  cannot  be  determined  on 
rule  to  open  a  judgment  by  confession  in  eject- 
ment entered  by  the  lessor,  on  ejectment  clause 
in  the  leas&  for  failure  to  pay  rent  witidn  the 
stipulated  time. 

Appeal  firom  oonrt  «C  pleas.  Chea- 

ter county. 

Judgment  by  confession  In  ejectment  waa 
entered  by  Ifary  Bills  against  George  A.  Koe 
on  ejectment  tdausa  hi  lease  from  ^intlff  to 
defendant  for  failure  to  pay  cent  within  the 
stipulated  time.  Defeidant's  mle  to  show 
cause  why  the  Jndgmeat  should  not  be  open- 
ed was  dUKiharged,  and  defendant  ^Hkeala;. 
Affirmed. 

Wi^ne  P.  Rambo,  B.  T.  Comwdl,  John  J. 
Gheen,  and  Gibbons  Gray  Oomwell,  for  ap- 
pellant  J.  Frank  EL  H&use,  for  appellee. 

QRBEN.  C.  J.  While  It  Is  tme  that  Hw 
absence  from  the  lease  In  qnestion  of  express 
words  dedarlitt  that  the  rtnt  shall  be  paid 
in  advance  causes  some  degree  of  -donbt  as  to 
the  qoestUn  whether  such  was  the  intention 
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oC  tite  partieB,  there  are  other  features  ot  the 
lease  which  tend  strongly  to  remove  that 
doubt  Thua,  It  la  expressly  provided  that, 
although  the  term  of  the  lease  la  Conr  years, 
it  Is  to  commence  tm  the  ISth  of  September, 
1889.  the  date  of  the  lease  being  Sq^tember 
12,  18»9,  And  It  is  further  provided  that  the 
rent-paying  period  of  tiie  lease  shall  not  com- 
mence until  the  1st  day  of  NoremlMr,  1800. 
The  necessary  meaning  of  this  is  that  no  rent 
shall  be  paid  for  the  months  of  September  and 
October,  and  the  reason  for  this  was  abund- 
antly explained  by  the  verbal  testimony  of 
the  lessee,  not  contradicted  by  the  lessor  or 
her  witnesaes,  that  he  was  to  be  allowed  that 
period  without  rent,  to  get  the  mill  In  repair. 
It  follows,  -  therefore  (first,  from  the  plain 
reading  of  the  lease,  and,  second,  from  the 
acta  of  the  parties)  that  the  first  payment  of 
rent  was  not  to  be  made  for  any  rent  accrued 
during  the  months  of  September  and  October, 
and  hence  It  must  have  been  for  the  rent  ac- 
cruing during  the  month  of  November.  It 
happens  that  by  the  testimony  of  both  par- 
tlea  It  appears  that  this  was  a  payment  of 
rent  in  advance,  and  it  was  actually  made  on 
the  12th  of  September,  the  day  when  the 
lease  was  signed.  Thus,  the  lessee,  Bice,  was 
asked:  "Q.  Did  you  say  to  these  people  that 
yon  would  pay  the  rent  in  advance?  A.  No, 
sir.  Q.  They  did  not  request  that  of  you? 
A.  No,  sir;  I  paid  the  rent  far  in  advance 
at  the  time  of  the  agi-eement  Q.  You  did 
not  state  that  you  would  pay  the  rent  In  ad- 
vance? A.  I  made  no  such  statement,  and 
there  was  no  question  asked  me  about  paying 
rent  In  advance."  The  witness  Jarvls  Ellis, 
who  conducted  the  negotiation  on  behalf  of 
hJs  motl^er,  the  lessor,  was  asked:  "Q.  When 
did  be  pay.  the  first  month's  rent?  A.  He 
paid  It  the  very  day  he  signed  the  lease.  Q. 
That  was  on  the  12th  day  of  September,  1899? 
A.  1808.  Q.  That  was  for  the  moath  of  No- 
vember? A.  For  the  month  of  November. 
Q.  When  did  he  pay  for  December?  A.  2d 
of  December."  Now.  the  defendant,  the  les- 
see, gives  no  explftoaUon  of  the  circumstance 
that  he  paid  on  l^e  12tfa  of  September  the 
rent  for  the  month  of  November,  but  the 
plaintiff,  '^e  lessor,  and  "both  of  her  sons,  give 
a  most  satisfactory  and  convincing  reason  for 
it,  when  they  all  tesUfy,  as  they  do.  explicitly 
and  positively,  that  It  -was  agreed  by  the  les- 
see and  also  by  the  letMor  that  the  rent  should 
be  paid  In  advance.  On  the  testimony  the 
case  stands  thus:  The  defendant  says  that 
he  did  not  agree  to  pay  th^  rent  in  advance, 
and  that  bothing  was  said  on  that  subject, 
but  the  lessor  and  both  her  sons  testify  most 
positivdy  that  tiie  lessee  did  agree  to  pay 
the  rent  in  advance,  saying  It  would  suit  hlm- 
very  well  to  do  so;  and  they  say,  moreover, 
that  the  lessor  and  her  sons  required  that  it 
should  be  so  paid.  So  that,  on  the  verbal  tes- 
timony alone.— and  it  most  be  recollected  that 
this  testimony  was  taken  on  a  motion  to  open 
the  Judgment,  and  was  therefore  «itlrely  com- 
peteut—ttw  gnat  pieponderuoe  of  tbe  evi- 


dence to^  on  the  sMe  of  the  lessor,  and  <hi 
that  ground  alone  we  would  not  interfere  with 
the  dlscretloa  of  the  learned  eonrt  below  In 
dlschat^lng  the  rale  to  opm  the  jodgment 
But  the  case  Is  made  still  stronger  on  the 
reading  of  the  lease,  when  eon^derlng  Ita 
proper  meaning.  The  payment  of  rent  for 
the  moutb  of  Novembw  could,  not  have  been 
for  any  part  of  the  period  of  the  lease  prior 
to  that  date,  because  all  payment  for  that 
period  was  excluded  by  the  oecessaiy  mean- 
ing of  the  words  of  the  lease.  Now,  the 
words  of  the  lease  which  determine  the  aab- 
Ject  of  payment  of  the  rent  are  as  foUowa: 
"The  said  party  of  the  second  part  yl^dlng 
and  paying  for  the  same  unto  the  said  party 
of  the  first  part  the  yearly  rept  or  sam  of 
eight  hundred  dollars  for  the  first  two  years, 
and  the  yearly  rent  or  sum  of  one  thousand 
dollars  for  the  second  two  years,  in  monthly 
payments  of  sixty-six  and  ?T/ioo  dollars  and 
eighty-three  and  "/i^o  dollars,  respectively, 
commencing  the  first  day  of  November,  1809." 
It  is  apparent  that  the  antecedent  of  the  word 
"commencing"  In  the  sentence  la  the  expres- 
sion "yielding  and  paying  for  the  same"  the 
rent  named,  "in  monthly  payments"  of  966.- 
67  and  $83.38,  respectivtiy,  and  the  words 
"commencing  the  first  day  of  November, 
1899,"  are  the  natural  subsequent  of  the  pre- 
ceding words.  So  that  it  la  not  the  com- 
mencement of  the  period  during  which  rent  la 
to  be  paid  that  is  referred  to,  bnt  tbe  com- 
mencement of  the  monthly  payments;  that 
IS,  the  lessee  Is  to  commence  the  monthly  pay- 
ments on  November  1,  1889,  and,  as  there 
could  be  no  rent  due  or  payable  for  the  pre- 
cedent part  of  the  term  In  September  and  Oc- 
tober, the  first  monthly  payment  could  only 
be  payment  for  November.  The  other  month- 
ly payments  would  follow  In  the  same  order. 
Hence  It  Is  fairly  to  be  Inferred  Ibat  as  the 
payments  are  to  be  made  monthly,  and  the 
first  monthly  payment  fa  to  be  made  "on  the 
first  day  of  November,"  and  as  there  could 
not  be  any  rent  due  or  payable  fon  September 
or  October,  the  only  reat  to  which  the  words 
could  apply  would  he  the  rent  for  the  month 
of  November.  It  follows  that  the  rent  for 
the  month  of  November  would  have  to  be 
paid  under  the  strict  reading  of  the  words  Ot 
the  lease,  on  tbe  let  day  of  November,  aod 
this  necessarily  Imports  paymebt  of  the  rent 
in  advance  of  its  maturity.  When  It  Is  added 
to  the  foregoing  consider&tlons  that  tbe  rent 
for  December  was  paid  on  the  2d  day  of  De- 
cember, and  that  the  lessee  sent  his  clerk  to 
pay  a  part  of  the  Janaary  roit  on  the  dtb 
day  of  the  month,  In  consequence  of  tbe  fact 
ttiat  a  check  he  had  previously  given  for  the 
amount  had  been  refused  by  the  bank  (or 
want  of  funds,  and  that  he  promised  to  pay 
the  remalndn  by  January  IStb,  in  cash,  and 
that  this  part  never  came.  It  can  well  be  said 
that  the  contempotaneoBS-constmctltm  of  the 
lease  by  the  acts  of  tbe  parties  was  that  the 
rent  waa  to  he  paid  monthly  la  advance. 
We  concur  entir^  wttb  tlM  i^liilao  of  tbe 
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learned  eoart  below.  Whether  eqtdty  win  or 
can  Interfere  to  prevent  a  forfeltare,  In  view 
ol  all  the  drcomBtancea  of  this  case,  la  a  ma^ 
tar  which  we  thluk  cazinot  be  determined 
In  this  proceeding,  which  la  of  atrfct  law.  and 
the  lessor  )8  wltbln  her  «trt«t  legal  riglita. 
The  assignments  of  error  are  dismissed:  The 
Mder  dlsdiarglng  the  rale  to  ^ow  cama  Ik  af- 
flrmed,  with  coata. 


OX  Pa.  8t  les) 
WAI.EBB  T,  Cmr  OF  PHILADEILFBIA. 
(Baprema  Court  at  Pomsylvanla.  March  19, 
IfiOO.) 

BBS  JUDICATA— DAMAGES— ACTION.' 

1.  JucUrnibnt  In  an  action  hy  a  wife  Cor  per- 
sonal injoiies,  In  which  the  nusband  Is  not  a 
necessary  party.  la  not  rM  Jadicate  as  to  aerii- 
gence,  In  an  action  by  him  against  the  same  de- 
fendant for  loss  of  hib  wife's  services  from  the 
B&me  injury,  though  he  waa  joined  as  a  plain- 
tiff in  the  first  action;  there  being  no  identity 
of  parties  or  rights. 

2.  The  recovery  to  which  a  husband  is  enti- 
tled against  one  thnmgfa  whose  negligence  his 
wife  is  injured,  t>ecause  of  his  employment  of 
K  person  to  wait  on  her,  is  the  oi-dmary  wages 
tvt  aaeh  attendance,  not  what  such  person 
shonld  hav^  earned  in  the  employment  which 
she  gave  up  so  that  ahe  might  wait  on  the  wife. 

3.  Where  an  attorney  tor  a  wife  in  an  ac- 
tion for  personal  injuries  was  authorized  to 
bring  an  action  for  the  husband  for  loss  of  the 
wif^s  services,  at  a  time  in  the  disci-etion  of 
the  attorney,  after  a  favorable  result  In  the 
first  action,  an  action  brought  by  him  In  the 
husband's  name,  not  as  an  assertion  of  the  hus- 
band's right  and  an  effort  to  recover  on  It,  but 
brought  and  immediately  discontinued,  as  a 
part  of  the  settlement  of  the  wife'a  action,  can- 
not be  adopted  by  the  husband  as  an  ind^nd- 
ent  action  on  his  rijcht  of  action,  with  the  right 
to  have  the  dlacontinuance  struck  off. 

Appeal  from  court  (tf  common  pleaa^  Phila- 
delphia'county. 

Action  bp  John  W.  Walker  agahiat  ttte  city 
oC  FhiladelpUa.  Jn^ment  tor  plalntUT.  De- 
foidaDt  an>eflle.  Reversed. 

John  L.  Kluaey.  Cit^  Sol.,  B.  Spencer  Mil- 
ler, and  Leonard  Flnletter,  Asat  Olty  Sols., 
for  appellant  Harry  A.  Madtey  and  James 
Gay  OordMi,  for  appellee. 

MITCHBLL,  J.  The  first  queatloD  to  he 
ttttiBldered  la  tbe  effect  of  the  verdict  and 
lodgment  previously  obtained  against  the  city 
Vt  the  plamtlfPs  wife.  Tbe  reooni  waa  ad- 
mlttadv  awl  held  con^ustre  as  to  the  city's 
negligence  In  the  accident  out  of  which  the 
present  action  arises.  TWb  -kam  error.  There 
was  no  ktentity  eithor  ot  pftrtlea  or  of  rl^tt. 
The  first  action  was  by  hnsband  and  wife  for 
injuries  to  the  wife.  Tbe  hnsband  was  only 
a  nominal  party,  and,  tinea  the  act  of  1887, 
naed  not  have  been  jcrined,  even  for  form- 
atttgr.  "PartJea,  In  tbe  larger.  legal  sense, 
we  all  persona  having  a  right  to  control  tbe 
proceedhiga,  to  make  defense,  to  adduce  and 
erosB  oxaminc  wltnesaes,  and  to  appeal  fmn 
the  dedalon  If  any  appeal  Ilea."  1  OracoL 
Br.  par.  oes.  Tba  right  of  the  wife  hi  the 
ont  acdon*  btfng  tor  a  tort  dona  ta  ^m, 
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her  separate  prt^rty,  by  the  aj/mm  wards 

of  Oie  act  of  June  S,  1887  (P.  L.  888);  and 
the  husband  could  not  have  controlled  <x  tD- 
terffered  with  th«  conduct  of  the  salt,  or  ap- 
pealed from  the  reeolt  In  Feani  v.  Ferry 
Go.,  143  Pa.  St  123,  S2  AtL  706,  13  li.  B.  A 
866,— a  -dosely  analogous  case,— our  Brother 
MeC<dlum  said:  "It  is  contended  by  the  ap- 
pellant that  the  hijnrles  for  which  these  suits 
were  brought  were  received  at  the  same  time 
and  place,  and  were  attributable  to  the  aame 
cause,  to  wit,  the  neglect  of  the  def«idant 
company  to  keep  its  boats  In  a  reasonably 
safe  condition  for  the  Ingress  and  egress  of  Its 
passengers.  Assuming  that  the  claim  of  the 
appellant  Is  correct  It  does  not  follow  that  a 
deposition  taken  In  one  action  is  admissible 
as  evidence  In  the  other.  The  actions  are 
not  between  the  same  parties,  although  we 
have  the  same  defendant  In  eadi.  Tbe  fact 
that  tbe  plaintiff  in  thb  first  action  waa  the 
wife  of  the  plaintiff  In  this  action,  or  that 
she  is  now  fals  widow  and  adintnis^trlx,  can, 
make  no  difference  in  the  rule  which  allows 
testimony  taken  in  one  action  to  be  given  In 
evidence  oa  the  trial  of  anotiier,  which  In- 
volves tiie  same  subject-matter,  and  la  be- 
tween the  same  parties  or  their  privies.  Tbe 
Joinder  of  the  husband  In  the  former  salt  was 
merely  formal,  and  it  did  not  gfVe  him  control 
of  or  an  Interest  In  It  It  was  the  wife's  claim 
that  was  litigated.  The  Jndgm«it  was  ob- 
tained In  her  right,  and  It  was  exclusively 
hers.  Identity  of  subject-matter,  In  whole  or 
In  part  and  identity  of  parties  In  Interest, 
must  unite,  to  render  a  deposltiw  In  one  case 
admissible  In  another."  In  order  to  come 
within  the  rale  as  to  res  adjndlcata,  the  first 
Judgment  must  have  been  binding  on  both 
parties  to  tbe  second  action.  "No  parl7  h, 
as  a  general  rule,  boOnd  In  a  subsequent  pn>> 
ceeding,  by  a  Judgment,  unless  the  adverse 
party,  now  seeking  to  secure  the  benefit  of 
the  former  adjudication,  would  have  been 
prejudiced  by  It  If  It  had  been  determined 
the  other  way."  Freem.  Judgm.  |  158.  If 
the  wife's  action  had  failed  for  want  of  evi- 
dence of  the  <*lty's  negligence,  and  there  had 
been  a  verdlM:  for  defendant,  the  plaintiff, 
having  been  only  a  notdlmU  party,  wtth  no 
control  over  that  action,  would  net  have  been 
barred  from  his  right  to  prove  negligence  In 
his  own  suit  As  he  would  not  have  been 
prejudiced  by  one  result  he  cannot  claim  the 
benefit  of  the  other.  Nor  waa  hia  claim  privy 
to  or  derived  from  the  right  of  the  wife.  His 
action  now  Is  cm  his  own  common -law  right 
to  compoisation  for  'the  loss  of  hIa  wife's  serv- 
ices. No  settlnnent  or  dlepotition  of  ber 
claim  could  affect  his  wlthont  bis  consent  In- 
deed, it  waa  on  thia  ground  that  tbe  court 
below  struck  off  the  entry  of  discontinuance. 
No  exact  precedent  has  been  fonnd  In  this 
state,  though  Team  v.  Ferry  Oo.,  148  Pa.  St 
122,  22  Ati.  708,  18  I«.  R.  A.  868,  already 
cited,  is  <doeeIy  analogous,  and  the  reaaonlng 
entlr^  In  harmony  with  onr  present  riewa. 
IB  oOwr  atataa  tbe  teaet  vreeeOanti  an  law. 
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and  not  harmonlotu.  W«  are  thus  leCt  to  de- 
cide upon  general  prlncIpleB,  and  on  tbeae  we 
are  ideariy  of  opinion  that  the  recori  of  the 
wife's  actim  was  res  inter  alios  acta,  and,  so 
far  from  being  amcluslve  evidence  ot  the 
city's  negligence,  it  was  Hot  admissible  at  alL 

2.  There  was  also  error  on  the  subject  of 
damages,  in  permitting  plalntlfTs  daugbter 
to  testify  to  what  she  was  earning  In  her  em- 
ployment as  a  dressmaker,  which  she  gSLve 
up  to  wait  on  her  mother  aft«  the  Injozy. 
Conceding  (though  the  sufficiency  of  the  erl- 
dence  is  questionable)  that  plaintiff  had 
proved  an  express  contract  to  pay  his  daugh- 
ter for  services  which,  as  a  member  of  the 
family,  were  prima  facie  presumed  to  be  ren- 
dered gratuitously  (Goodhart  v.  Railroad  Co.. 
177  Pa.  St  1.  85  Atl.  191).  yet  the  measure  of 
ctMnpensatloD  for  which  the  city  could  be 
held  liat^e  was  the  ordinary  wages  of  such 
attendance.  What  the  daughter  had  earned 
or  could  earn  at  her  Ind^ndent  trade  was 

^  wholly  Irrelevant  and  misleading. 

3.  On  the  whole  case,  it  Is  clear  that  the 
plaintiff  cannot  recover  at  all.  The  wife  hav- 
ing obtained  a  verdict,  a  settlement  was  ef- 
fected by  which  the  dty  withdrew  Its  mo- 
tion for  a  new  trial,  the  amount  of  the  ver- 
dict was  reduced,  and.  as  part  of  the  consid- 
eration for  prompt  payment  by  the  city  with- 
out further  contest,  the  husband's  right  of 
action  was  barred  by  the  issue  of  a  vrrlt,  and 
its  discontinuance  and  settlement  of  record. 
If  the  plaintiff  authorized  that  suit,  he  is 
bound  by  the  discontinuance,  as  part  of  the 
settlement  of  the  suit  by  bis  wife.  If  he  did 
not  authorize  It,  then  no  salt  vraa  brought 
within  the  period  of  limitation,  and  he  could 
not,  nor  could  the  court,  by  striking  off  the 
discontinuance,  permit  him  to,  authorize  or 
ratify  it  nunc  pro  tunc  after  the  statute  had 
closed  upon  lils  right  of  action.  A  distinc- 
tion is  sought  to  be  made,  and  the  daughter 
was  brought  forward  to  show  that,  acting 
for  ha  father,  she  authorized  counsel  to 
bring  the  suit,  but  not  to  setUe  or  discon- 
tinue it  She  testified:  "He  [the  attorn^] 
was  to  bring  my  mother's  case  flrsL  If  It 
was  decided  in  her  favor,  my  fathn's  was 
to  be  brought  a/terward&  *  *  *  Q.  Ton 
left  it  all  to  him.  A.  Yes,  idr."  This  is  all 
there  la  of  it  and  the  proof  falls  far  short 
of  the  offer;  but,  taking  It  In  its  fullest  and 
most  favorable  aspect  tor  the  plaintiff,  it 
goea  only  to  sbow  that  the  time  of  bringing 
the  father's  suit  was  to  be  in  the  discretion 
of  counsel,  aftu*  a  favorable  result  In  the 
first  action.  And  this  discretion  never  was 
exercised.  A  anit  was  brought  and  immedi- 
ately discontinued  of  record,  but  It  was  aa  a 
put  of  the  setUemeut  of  the  wife's  action. 
It  was  not  brought  as  an  assertion  of  the 
plalntifTs  right  and  an  effort  to  recover  upoa 
it.  nor  was  any  other  suit  ever  brought  by 
that  counsel  Suit  was  subsequenUy  brought 
by  other  counsd  on  the  InstnictiMi  of  plaJn- 
tlfl,  and  this  discontinued  suit  was  found  to 
Stand  In  tha  way.   Plaintiff  then,  foe  ttie 
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flrst  time,  sought  to  avail  himself  of  Qie  ac- 
tion of  his  first  counsel  In  bringing  this  suit 
He  could  only  do  eo  cum  onere.  If  he  adi^t 
ed  It  at  all,  he  must  adcqi^t  It  as  It  really  was. 
—as  port  of  the  settlement  of  his  wife's  ver- 
dict To  allow  him  to  use  It  as  an  Independ- 
ent suit  np<Ki  his  right  of  action  tor  loss  of 
his  wife's  services  would  be  not  only  In  direct 
disregard  of  the  facta  of  the  case,  but  to  al- 
low him  to  perpetrate  a  fraud  on  the  defoid- 
ant  He  could  not  hlms^  distort  an  action 
brought  solely  for  cum  purpose  to  another 
and  dlrectiy  repugnant  one,  nor  could  the 
court  authorize  him  to  do  so.  The  ordw 
striking  off  tlie  discontinuance  was  Im^vl- 
dently  and  erroneously  made,  and,  the  statu- 
tory bar  having  become  complete,  the  strik- 
ing off  the  discontinuance  could  not  even  op- 
erate as  an  avallaUe  new  writ  The  d^end- 
ant's  flrst  point  should  have  been  affirmed, 
and  the  verdict  directed  for  defendant 
Judgment  reversed,  and  now  judgment  al- 
tered for  defendant 


<U6  Ps.  St  IH) 

WETHHRILL  r.  PENNSTLVAZOA  B.  Ca 
et  aL 

(Suprenu  Court  of  Fennsylraola.  Mardi  38; 

1000.) 
TACATIKa  STRBBTS. 
Where  a  street  is  struck  off  the  city  plan 
by  the  departmeot  of  public  works,  In  obedi- 
ence to  an  ordinance  of  eoundls.  and  a  new 
plan  is  confirmed  omitting  the  street,  the  legal 
vacation  la  complete,  without  any  confirmatfoD 
or  other  action  by  broceedinjn  m  the  courts; 
Act  June  6,  1871  (P.  L.  ISfS),  Investing  the 
board  of  surveyors  (now  the  department  of  pub- 
lic works)  with  full  anthotite  to  ezamiae  and 
flnallT  confirm  or  reject  all  plana  of  surveys  or 
revUuons  of  i^ns  of  the  oty  of  PhUadd^a 
when  the  same  have  been  made  by  direction 
of  the  councils  of  said  city;  and  by  later  sec- 
tions confirmation  by  the  board  being  made 
final,  and  without  the  appeal  theretofore  exist- 
ing, except  in  case  of  aootUiHi  ot  a  new  strset 
to  a  cQufirmed  plan. 

Appeal  from  oonrt  ot  common  pleas,  PhDsr 
delptiia  coun^. 

Suit  by  Bdward  Wetherill  against  the  Penn- 
sylvania Railroad  Company  and  others  for  In- 
junction. Decree  Cor  plaintiff.  Defendant 
Pennsylvania  Rallroart  Company  appeals.  Be- 
versed. 

David  W.  Sellers,  for  aw^lant  Thomas 
laming  and  JoseiA  B,  QaA,  for  ^ipelle& 

MITCHELL,  I.  On  July  2,  1880,  the  oonn- 
cUs  ot  the  city  oC  Philadelphia  passed  an  or- 
dinance authorising  the  d^iartnuiit  of  public 
wrarks  (which  succeeded  to  the  powers  ot  the 
former  board  of  surveyra^  to  revise  parts  oi 
the  dty  plans  "in  such  iHistinw  as  to  strite 
thwefrom  Wheataheaf  Lane,  ^m  Ooral  street 
to  Amber  street"  For  reascms  which  do  not 
appear,  this  ordinance  was  not  carried  oat  un- 
til 1887,  and  In  the  meantime  it  had  been 
amended  so  as  to  restrict  the  strtklng  off  of 
Wheataheaf  Lane  to  that  portion  ctf  tt  be- 
tween Ambsr  strert  and  tlis  northeni  Uos  of 
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the  right  at  vagr  at  the  PeniU7lTanla  BaOroad 
and  Its  leased  Unea.  The  object  oC  the  whole 
moremesLt,  It  may  be  said  In  oplaziatioii,  was 
to  abollah  the  v^y  dangerous  series  of  grade 
crosBlngs  of  Wheatsbeaf  Lane  and  the  P^n- 
^Ivanla,  the  Philadelphia  ft  Trenton,  and  the 
connecting  railroads  at  this  point  To  carry 
out  this  object,  an  elaborate  agreement  was 
entered  Into  by  the  city  and  the  railroads  con- 
cerned, and  was  ratified  by  councils  by  ordi- 
nance of  February  2,  1897.  These  late*  ordi- 
nances and  the  agreemoit  are  not,  howeTer, 
material  to  the  present  Inquiry,  as  the  authorl- 
tj  to  strike  off  Wheatsheaf  lane  from  the 
dty  plan  rests  on  the  ordinance  of  1860,  and 
the  later  measures  merely  reduced  the  portion 
80  Btrack  off.  In  June,  1897,  the  department 
of  public  works  ccniflrmed  a  new  plan  by 
which  Wbeatsheaf  Lane  from  Amber  street 
to  the  north  line  of  the  connecting  rallroeds* 
right  ot  way  was  stmck  off,  and  In  May,  1898, 
the  defendants  erected  a  fence  across  the  lane 
at  the  latter  point  Plaintiff  then  filed  his  bill 
to  enjoin  this  fence  as  an  obstruction  to  hia 
Ingress  and  egress  from  his  property,  and  a 
public  nuisance,  on  the  ground  that  Wheat- 
sheaf  Lane  had  not  been  legally  vacated.  We 
thus  have  the  question  whether  striking  a 
street  off  the  city  plan  by  the  department  of 
public  works  In  obedience  to  an  ordinance  of 
councils  is  a  legal  vacation  of  the  street 
The  control  of  city  plans  as  to  streets  and  of 
the  streets  themselves,  tbeir  number,  location, 
courses,  and  lines,  grades,  etc.  Is,  In  its  na- 
ture, a  legislative,  function.  But  In  the  ear- 
ly days  of  the  province  such  control  was  put 
very  largely  In  the  bands  of  the  court  of  qnar> 
ter  sessions  in  accordance  with  the  usage  ot 
owe  EngUsb  ancestors  by  which  the  local  af- 
fairs of  counties  and  subtwdlnate  territorial 
dlTlsIons  were  largely  regulated  by  the  grand 
Jury  and  the  Justices  ot  the  sessions,  without 
much  regard  to  tbe  lines  of  distinction  be- 
tween legislative,  execatlve.  and  Judicial  func- 
tlona  subeeqnenl^  drawn  so  clearly,  and  for 
tbe  first  time  in  history,  In  tbe  constitutions 
and  laws  of  the  American  states:  An  Inter- 
esting review  of  the  provincial  legislation  up- 
on the  subject  of  roads  and  streets  Is  given 
by  Judge  Thayer  In  his  Oftfnloa 'reported  In  Re 
Twenty-Eighth  8t.  102  Pa.  St  140.  But  lat- 
er legislation  has  tended  more  to  the  obeerv- 
anoe  of  tbe  accepted  lines  of  distinction  In  re* 
gard  to  govenmiental  aath<aity,  and  to  vest 
control  of  legislative  matters  where  It  rlghV 
Cnlly  beloi^-^n  tbe  hands  of  the  legldatlva 
branch  of  municipal  govemmmt  By  the  act 
of  June  6,  1871  (P.  L.  1863)  the  board  of  ma- 
Tcyns  (now  the  department  of  public  works) 
were  "Invested  with  full  aathorl^  to  examine 
and  finally  confirm  or  reject  all  plans  of  sur- 
veys or  revision  of  plans  of  the  Oty  ot  Phlla- 
delpbla  when  ttie  same  have  been  made  by  di- 
rection of  the  sdect  and  common  councils  of 
tbe  said  dtj."  By  later  sections  confirmation 
bF  tlie  board  was  made  final,  and  without  the 
appeal  that  had  theretofore  existed  to  the 
qvartw  mmVam,  oeapt  la  tba  single  instaaM 


of  tbe  addition  of  a  new  street  to  a  confirmed 
plan.  See  In  re  Plan  No.  166,  98  Pa.  8t  221. 
This  act  vested  the  authority  In  councils.  Un- 
der their  direction  the  department  ot  public 
works  acts  as  the  executive  branch  of  the  mu- 
nicipality to  see  that  the  l^lslatlve  Intent  is 
properly  carried  ont  It  does  not  ai^pear  that 
tbe  department  has  any  Independent  discre- 
tion should  It  h^pen  to  differ  with  councils  on 
tbe  wisdom  or  policy  of  the  letter's  directions. 
The  act  of  1871  does  not  In  terms,  refer  to 
the  vacfttkm  of  streets,  nor  to  any  other  detail 
such  as  widening,  stiaightailng,  (^langtng 
grade,  etc..  Involved  in  the  subject  But  they 
are  all  necessarily  Implied.  A  plan.  In  the 
sense  h»e  used,  is  a  plot  or  survey  indicating 
the  number,  njimes,  and  locatlwu  of  streets, 
their  lines  and  courses,  widths,  grades,  etc, 
as  they  are  or  are  to  be  laid  oat  and  opened 
on  the  land,  Indudhig  all  parUculazs  germane 
to  tbe  general  subject  The  power  to  make 
or  revise  such  a  plan  necessarily  Includes  the 
power  to  change,  substitute,  add  to,  or  omit 
any  of  tbe  constituent  parts  of  the  subject- 
matter  Included.  When,  therefore,  in  obedi- 
ence to  the  authority  and  direction  of  coundla, 
a  street  Is  stricken  off  the  dty  plan  by  the  de- 
partment, It  has  no  longer  any  warrant  for  ex- 
istence as  a  public  street.  There  Is  no  appeaJ 
or  review  any  Judicial  tribunal,  and  noth- 
ing further  required  for  a  c(Hnidete  legal  va- 
cation. This  view  of  the  act  of  1871  was  tak- 
en by  the  quarter  s«»l<»ts  of  Philadelphia  In 
Re  Arch  St,  10  PhUa.  117.  An  ordinance  au- 
thorized the  board  of  surveyors  to  strike  Arch 
street  between  Thlrty-Pourtti  and  Thirty- 
Fifth,  from  the  city  plan,  and  the  board  did 
so.  Doubt  having  arisen, 'the  property  hold- 
ers petitioned  for  an  order  of  confirmation  un- 
der the  act  ot  18^,  but  the  late  President 
Judge  Allison  refused  It  on  the  egress  ground 
that  striking  the  street  off  the  city  pAaa  by 
the  board  under  the  act  of  1871  was  a  com- 
plete vacati(m,  and  did  not  require  any  action 
by  the  court  The  street  In  that  case  was  un- 
opened, bat  the  act  of  1871  makes  no  distinc- 
tion In  that  respect  The  authority  ot  coun- 
cils extends  over  all  streets,  open  or  unopen- 
ed, alike. 

The  question  has  not  hoetoftve  been  ex- 
pressly dedded  in  this  court;  but  tbe  views 
herein  set  forth  are  tacitly  assumed  In  Mc- 
Gee's  Appeal,  114  Pa.  St  470,  8  Aa  237,  and 
in  Re  Melon  St,  1S2  Pa.  St  897,  88  Aa  482, 
88  L.  R.  A.  276.  In  both  cases  the  vacation 
vras  by  direction  of  coundls,  under  agreements 
with  railroad  companies,  for  public  Improve- 
ments, and  In  neither  ot  them  was  there  any 
snbseqaent  Judldal  proceeding  by  way  of  con- 
firmation, yet  through  protracted  and  very 
straiaoiis  litigation  In  both  cases  the  com- 
pletoiess  and  legality  ai  the  vacaUtm  was  as- 
sumed without  questlML  It  is  stzoni^y  urged 
that  u  the  board  of  surveyors  have  no  pow- 
er to  opea  a  street  they  can  have  none  to  va- 
cate It  and  their  authority  imder  the  act  ot 
1871  roust  be  confined  to  dealing  with  the 
plans;  ctttng  la  i«  Tmatv-BUslrth  St,  102 


Digitized  by  Google 


660  4&  ATI^ANXIO 

Pa.  8t  14a  But  then  li  m.  nrr  cleu  an^ 
BOtetaiitlal  dlstinctloo  between  tbe  two  acts. 
Merely  plotting,  e  eCreet  on  the  dty  plan  doea 
not  maJie  It  a  public  atreet,  nor  IsTtAve  any 
jaeaoit.  trench  log  on  private  ligbta^  But  open- 
ing a  new  atreet  invoives  the  exerctee  of  emi- 
nent domain  la.tbe  taking  of  private  pnq^ertf, 
and  tills  can  only  be  done  In  invltum  by  Ju- 
dicial proceedings.  Without  these,  therefore, 
tbe  opening  cannot  be  completed.  But  racat- 
Ing  A  atreet  takea  no  proper^  from  any  one. 
It  merely  reatwea  to  abutting.  owBera  tbslr 
portion  of  the  land  freed  from  tbe  aerritode  of 
tbe  pnbUc  way.  Tbere  la  no  constltntlonal 
right  to  damagea,  even  on  tbe  ground  <tf  In- 
Jury,  under  the  present  coostitntkm  (McOea'a 
Appeal.  114  Pa.  BL  470, 8  AtL  2S7;  In  re  How- 
ard St,  142  Pa.  &t  601,  21  Aa  974^;  and. 
though  tbe  legislature  has  provided  dam- 
ages bi  such  cases,  yet  It  does  not  make  tbe^ 
Uauldatlon  or  payment  a  prerequisite  to  a  le- 
gal vacation.  The  proceeding  In  tbe  quarter 
sessions  hi  1894  was  wholly  unnecessary,  and 
should  have  been  dismissed  on  the  authority 
ot  Be  Arch  8t,  supra,  in  the' same  court  It 
cannot  influence  the  iweaent  proceeding  la  any 
way.  Decree  wvened,  and  blU  dlamlaanfl, 
with  coata. 


(US  Pa.  at «} 

BHABBB  V.  DOBBINS.  ■ 

(Supreme  Court  of  PennsylvaiJa.  Teb.  tfl^ 
IftOO.) 

iNSTBUCnONS. 
In  determlniDg  whether  excerpts  from  a 
charge  are  erroneoua,  they  must  be  considered 
in  connection  with  tbe  other  parts  of  the  eharca 
relating  to  the  claims  of  the  parties^  and  t&ia 
evidence  applicable  to  them. 

Appeal  from  court  of  ounmoa  pleas,  Phlla* 

delphia  county. 

Action  by  Owrge  W.  Sharer  against  Mur- 
reO  Dobbins  tw  alleged  balance  on  ccmtract 
for  purchase  and  erection  of  machinery.  The 
drfenses  were  that  plaintiff  had  failed  to  com- 
plete the  erection  at  the  time  agreed,  result- 
ing  in  loss  of  profits  to  defendant;  that  cer- 
tain things  furnished  by  plaintiff  w««  not  of 
tbe  kind  stipulated,  and  were  usdess;  and 
that  the  machinery  would  not  do  the  amount 
of  work  which  plaintiff  had  represented  that 
ft  woold  do.  Judgment  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

John  O.  Johnson,  for  appellant  M.  Hamp- 
ton Todd,  for  app^ee. 

PBB  OUBIAM.  Tbe  aas^nmoits  of  exrw 
are  based  on  an  excerpt  from  the  charge  and 
on  the  answers  to  the  defendants  first  and 
thhd  points.  Tbe  excerpt  must  be  considered 
m  connection  with  other  itarts  of  tbe  charge 
relating  to  the  dwlms  of  the  parties  and  the 
evidence  api^lcatde  to  them.  So  ramsld^Kd, 
we  regard  the  exc«npt  as  unobjectltnable. 
The  answers  to  the  defendant's  pohits  are  fn 
bamufly  with  ttia  charge,  and  we  cannot  floA 


BBPOBTBIB.  (Fa. 

In  tftber  of  ttaem  amr  caoas  for  mrttahig  IM 
Judgment.  Tbe  statgnnwnta  «m  vrannilad. 
Jodgmeot  affitmad. 


Om  Pa.  St  to*) 

BHOWNBACK       BUBGESB,  JmX,  OF 

BOBOCQH  OF  NORTH  WALES. 
(Supreme  Court  of  Pennsylvania.  Felh  13, 

1900.) 

UCBNSE— PBDDLmO. 

1.  An  ordinance  providing  for  the  licensing  of 
all  persons  selliDg  or  offering  to  sell  on  tbe 
street  or  soUcitiag  .orders  from  hoase  to  booaei 
which  makes  no  discrimination  on  any  grounds, 
bat  bears  on  all  persons  impartially,  is  a  valla 
raercise  of  tbe  police  power. 

2.  An  ordinance  providing  for  Ucen^v  all 

Sersons  selling  on  the  streets  or  soliciting  or- 
ers  applies  to  one  soliciting  tor  a  mercantile 
house  doing  business  In  another  dty,  who  pays 
a  liceue. 

Appeal  from  superior  court 

The  burgess  and  town  coimcll  of  North 
Wales  brought  suit  before  a  Justice  of  tbe 
peace  against  Harvey  Brownback  for  a  pen- 
alty for  violating  a  borough  ordinance  re- 
quiring a  license.  The  Justice  gave  Judg- 
ment against  Brownback,  who  then  Issued  a 
certiorari  and  brought  tiie  record  Into  the 
court  of  common  plena,  where  the  facts 
were  submitted  under  an  agreement  In  the 
nature  of  a  case  stated,  and  the  court  set 
aside  the  Judgment  of  the  Justice.  Tbe 
borough  appealed  to  the  superior  court 
which  rereraed  tbe  Judgment  of  the  court 
below,  and  Brownback  appeala.  Affirmed. 

The  oiilnion  of  the  aoparlor. court  in  aa 
fellows  (Smith.  J.): 

"A  prohibition  of  nnllcMiaed  peddling, 
wbloh  .<^ratea  Impartially,  and  without  dis- 
tinction between  dassea  or  residents  of  dif- 
ferent civil  subdlvlofona  or  of  difftt«it 
states,  Is  held  to  be  a  proper  exercise  of  the 
police  power  of  tbe  state.  Com.  v.  iKlnton. 
183  Pa.  St  68, 18  AtL  1Q93;  Com.  v.  Gardner, 
133Pa.at284.19  AtLQGa7L.B.A.  660; 
Com.  V.  Hacmel,  166  Pa.  St  86,  ao  AtL  ia8& 
But  a  prohibition  which  arbitrarily  excepts 
certain  classea  or  residents  of  certain  locall- 
tiea  from  Its  dperation  ls;bdd  Invalid,  as  a 
denial  of  tbe  equal  rights  ta  others.  Com. 
T.  Snyder,  183  Pa.  St  680,  3S  AtL  366.  Tbe 
exerda*  of  tbe  police  power  directly  by  tbe 
legislature  and  by  mnnleipaUtieB  ondw  leg^ 
islative  authority  stands  on  the  same'groond. 
and  la  subject  to  the  same  conditions.  If 
a  statute  or  municipal  ordinance  is  in  real- 
ity directed  (mly  against  cealatn  persons 
who  are  engaged  In  a  i^ven  buslnesa,  ot 
against  certain  cosununltiea,  in  such  a  man- 
ner as  ta  discriminate  between  the  persona 
who  are  engaged  In  the  same  trade  or  pur- 
suit In  aid  of  some  at  the  expenae  of  oth- 
ers, aucb  atatuta  or  ordinance  Is  not  a  police, 
but  a  trade,  reguiadon;  and  It  has  no  right 
to  shelter  Ita^  behind  the  police  power  of 
the  state.'  Sayre  Borough  t.  PbUUpa,  148 
Pa.  St  4Sa,  M  AtL  70^  IS  L.  B.  A.  4a  Bat 


Digitized  by  Google 


ra.)     BBOWNBAOK  t.  BUBaESSk  JfiXa,  OF  BOBOUaH  OF  NOBTH  WALES.  661 


If  Um  proUbltloB  Is  dlneted  agabtit  tk* 
boilneWt  b7  wtaomBoever  nndertakm;  doM 
not  prohibit;  but  regulateat  is  reasomibto  In 
•cope,  Kcceral  ia  application,  and  Impartial 
tn  operation.— it  meets  all  the  tevts  of  its 
validity  recognised  by  our  pupreme  conrt 
Com.  T.  Harmel,  166  Pa.  St.  60.  30  Atl.  1086, 
27  L.  R.  A.  ass.  As  subjects  for  regulation 
ander  tlie  police  power,  thwe  is  ao  aubstan- 
tlaj  difference  between  the  sale  of  commodi- 
ties, wltb  tbelr  attendaqfr  dellrery,  from 
honae  to  bouse,  and  tbe  solieitatioa  of  orders 
to  be  flUed  by  future  dell^ry.  Xbe  essen- 
tials to  tlie  validity  of  a  statute  or  ordinance 
for  tbeir  regulation  are  tbe  same. 

"In  Borough  of  Warren  v.  Geer,  117  Fa. 
St.  a07,  11  AtL  415,  It  was  held  that  a 
borough  mcorporated  under  the  general 
borough  laws  had  power  to  pass  an  ordt 
nance  requiring  persona  selling  or  soilciting 
orders  from  bouse  to  house  to  be  licensed. 
In  XltUBTille  t.  Brenuao,  143  Pa.  St.  642,  22 
AtL  SOS,  14  L.  B.  A.  100,  an  ordinance  for- 
bidding unlloensed  sales  or  solicitation  of 
orders^  except  sales  by  san^le  to  manofac- 
tnrers  or  Uoeased  dealejrs  of  the  city,  was 
sustained.  While  the  supreme  eoort  of  the 
United  States  held  this  ordinance  inTalid  so 
Car  sa  lt  affected  interstate  commerce,  the 
supreme  conrt  of  our  state  has  said:  'We 
do  not  understand  itbat  the  decision  of  the 
Bvpreme  court  of  the  UiUted  States  is  bind- 
ing upon  our  court,  so  far  as  the  Tltusvllle 
ordinance  concerns  the  eltizens  of  this  com- 
monwealth. The  ordinance,  by  reason  <^ 
tbe  revenuO,  la  Inop^aMv^ioply  so  far  as  It 
affects  one  soliciting  orders  for  a  business 
iionse  in  another  state.'  In  Sayre  Borough  t. 
Phllilps,  148  Pa.  St.  4S2,  24  AtL  78,  16  L.  A. 
A.  49.  an  ordinance  'forbidding  nnlicenaed 
.sales  or  soUcitatlon  of  orders,  except  by  rest- 
dents  ot  the  borough,  was  held  iuTaUd  by 
reason  of  tbe  exception;  this  being  pronoun- 
ced an  attempt  to  regulate  trade  In  the  iup 
terest  of  residents,  under  pretense  police 
coutroL .  In  Shfimokln  v.  Borough,  of  Flao- 
nigan,  1S3  Pg.  St..-43«  26.Atl.  7SQt  a  like  or- 
dinance, with  an  esoeption .  substantially 
similar,  was  tor  the  same  reaaon  h^ld  In- 
valid. In  considering  the  principle  that  goar- 
ema  prohibitions  of  this  kind,  tbe  supreme 
court  of  our  state^  In  Sayre  Boroiwh  t.  Phil- 
lips, supra,  said:  The  ordinance  prc^esses 
to  prohibit  all  persona  from  engaging  in  tha 
business  of  peddling  or  selling  goods  from 
house  to  house,  by  sample  or  otherwise, 
without  a  borough  license;  and  It  fixes  tbe 
price  of  a  license  at  a  figure  that  makes  It 
as  it  evidently  was  Intended  to  make  the 
ordinance,  amount  t^  prohibition.  So  icog, 
however,  as  it  bears  upon  ail  persons  Im- 
partially, it  may  fairly  claim  to.  be  a  peUee 
regulation  Intended  to  destroy  a  business 
that  was  regarded  as  iojarions;  bat  at  -tte 
end  of  the  prohibiting  section  of  the  ordi- 
nance a  proviso  maty  b«  found  which  ex- 
empts all  residents  of  the  borough  of  Sayie 
from  Its.  operation.  Thla  proviso  coararts 


the  poUoe  xcgaladw  into  a  trade  regalatloo. 
The  ordinance,  taken  as  a  whole,  does  not 
prohibit  an  injurious  business,  but  an  ^uii' 
eus-  competition.  That  the  resident  dealoi- 
or  peddler  may  enjoy  a  larger  trade,  the  non- 
resident peddler  is  shut  out' 

"In  the  ease  before  us  the  ordinance  pro- 
vides for  the'  licensing  of  all  persons  selling 
or  offering  to  sell  on  the  streets,  or  so- 
liciting orders  from  house  to  house.  It 
makes  no  discrimination  on  any  ground,  but 
bears  upon  all  persons  impartially.  In  brieC, 
it  conforms  to  all  tbe  requiremspts  which 
in  the  cases  cited  hare  beep  held  essential 
to  the  validity  of  such  a  provision  as  a  police 
regulation.  As  was  said  in  Com.  v.  Harmel, 
supra,  of  the  act  of  February  6,  1830  (P.  L. 
p.  30),  prohibiting  the  peddling  of  clocks 
without  license:  'It  is  directed  against  all 
persons^  It  does  not  distinguish  between  tbe 
citizens  of  different  civil  subdivisions  of  this 
state,  or  between  citizens  of  Pennsylvania 
and  those  of  any  other  state.  It  is  directed 
against  the  business,  by  whomever  under- 
taken. It  does  not  prohibit  tbe  business,  but 
regulates  it  Tbe  regulation  is  reasonable. 
It  Is  Impartial  In  Its  operation.  It  Is  gen- 
eral in  its  application.  It  meets  the  tests  re- 
quired by  MiUerstown  Borough  v.  Bell,  123 
Pa.  St  151,  16  AtL  612,  by  Sayre  Borough  r. 
Phillips,  148  Pa.  St  482.  24  AtL  76,  16  L.  a 
A.  40.  and  by  Welton  v.  Missouri,  01  U.  S. 
278,  28  L.  Ed.  347.' 

"Tbe  argument  that  the  ordinance  does 
not  operate  uniformly  as  to  all  pereons,  since 
It  discriminates  against  citizens  of  Pennsyl- 
vania, while  Inoperative  aa  to  nonresldenta 
Of.'  the  state,  and  should  therefore  be  pro- 
nounced invalid,  cannot  prevail.  It  must 
be  remembered  that  'the  Jurisdiction  of  a 
state  Is  co-extenslve  with  fts  territory,— co- 
extensive with  Its  legislative  powers.  Its 
Jaws  and  Judicial  decrees  are  .paramount 
over  persons  and  property  within  this  Juris- 
diction. But  tbey  have  no  extraterritorial 
force,  and  the  legal  presumption  is  that  they 
were  intended  to  operate  within  the  limits 
-Of  the  state.  In  re  Schoenhofen  Brewing 
Co.'s  Wholesale  Liquor  License,  8  Pa.  Super. 
Ct.  14L  It  follows,  therefore,  that  in  regu- 
lating the  public  business  and  tbe  affairs  ot 
the  citizens  of  this  state,  the  ordinance  In 
question  is  strictiy  within  the  constitutional 
limitations  applicable  thereto,  and  within  the 
powers  of  our  state  legislature.  If  It  Is  Id- 
Jurlous  to  the  Interests  ot  our  own  citizens, 
the  remedy  for  its  correction  rests  with  the 
tegislature  or  the  borongh  eoondL 

"It  Is  not  material  here  that  the  Pblladd- 
phla  house  from  which  tbe  purchases  were 
made  paid  a  mercantile  licoBse  tax  in  that 
^ty.  This  gave  them  no  greats  right  un- 
der the  ordinance  than  that  enjoyed  by  11- 
Cttised  merchants  of  the  borough.  tf<»e- 
orer.  while  the  salesman  is  des(xlbed  as  an 
agent  It  Is  quite  apparent  that  the  nominal 
principal  dealt  wholly  with  him,  and  not  at 
all  with  the  aeveral  purehasars;  thai  prac 
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ticftllr  Iw  wu  «  middleman.  buTliiff  of  tbe 
Phlladelpbto  hotiBe,  and  selllnK  to  his  etw- 
tomers  on  orders  prevloualy  obtained.  But 
be  and  his  principal  are  anbject.  In  common 
vrltb  all  otbers,  to  the  regulation  of  the  bnal- 
neBB  provided  for  by  the  ordinance.  The  ob- 
jection that  this  proTldCB  for  no  control  or 
saperrlslon  of  the  business  applies  with 
eqnal  force  to  the  prohibitions  which  have 
heretofore  been  held  valid,  and  cannot  well 
be  raised  In  this  Instance.  The  Judgment  of 
tbe  common  pleas  Is  rerersed,  and  the  Judg- 
ment of  the  Justice  Is  reinstated;  all  eofrts 
to  b«  paid  by  the  def^dont.** 

M.  M.  Gibson,  G.  B.  Fox,  and  N.  H.  Lar- 
■eler^  for  appellant  Uontgomery  Evans, 
James  B.  Holland,  and  John  M.  Dettra,  tor 
appellee. 

PER  CURIAM.  We  concur  with  tin  m- 
perior  court  In  the  disposition  of  this  cose. 
'  Tbe  reasons  for  the  decision  of  the  court  are 
•o  well  and  so  convincingly  expressed  In  the 
opinion  that  we  feel  we  could  add  nothing 
to  them,  and  we  therefore  affirm  tbe  Judg- 
ment of  the  superior  court  on  the  opinion 
filed.  The  Judgment  of  the  anperlor  coaxl  la 
afflrmed. 


(196  Pa.  St  80}  , 

OITIZSNS*  TRUST  ft  SURDTX  OO.  T. 
GOODGHILD. 

Ohpnme  Court  of  Pennsylvania.   Feb.  M, 

1900.) 

OPBNINO  JnDOHBMT. 
There  Is  no  error  In  refnring  defendant's 
application  to  open  judirment  on  a  bond,  tbe 
application  bring  several  years  after  Jndgment 
was  entered,  and  a  year  after  a  scire  facias 
was  Issued  to  revive  and  continne  the  lien, 
whlcb  proceeding  was  met  by  defendant  with 
an  affidavit  of  defense  embracing  substantial- 
ly the  aame  groands  of  attack  on  the  judgment 
as  are  apecined  in  the  application,  and  the  affi- 
davit of  defense  baving  been  adjudged  Insnffl- 
cient,  and  no  further  effort  to  set  aside  or  open 
the  Judgment  being  made  till  tbe  61iQg  of  the 
amllcatlon,  and  defendant's  testimony  as  to 
when  he  learned  certain  facta  being  contradic- 
tory, and  his  action  in  the  meantime  being  la- 
conaiBtent  with  his  claim. 

Appeal  from  court  of  common  pleas,  Pblla- 
delphia  county. 

Judgment  way  rendered  In  favor  of  the 
C^tls«i8*  Trost  &  Surety  Company  against  Wil- 
liam Goodchild,  on  a  bond.  Defendant's  ap- 
plication to  open  the  Judgment  waa  denied, 
and  be  am>eals.  Afflrmed. 

The  abstract  of  the  petition  and  answer  Is 
as  follows:  "The  petition  of  tbe  defendant 
set  forth:  That  the  Judgment  was  entered  by 
virtue  of  a  warrant  of  attivney  attached  to  a 
bond  given  by  defendant  to  plaintiff  la  the 
som  of  tbh^ty  thousand  dollars,  dated  May  18, 
1888;  tbe  condition  of  the  bond  being  tliat 
the  defendant  should  indenmlfy  tbe  plalntUt 
frcHU  any  loss  by  reason  of  tbe  failure  of  P. 
P.  BltElnton  to  comply  with  tbe  terms  of  a 
certain  agreemeot  made  between  fiUklnton  and 


dw  German-American  Title  ft  Tmat  Coiapany 

for  the  erection  of  forty-one  certain  bouses. 
That  at  tbe  time  tiie  bond  was  given  the  only 
agreement  for  the  erectlm  of  said  houses  be- 
tween Mklnton  and  the  tmst  company,  ot 
which  the  petlt1(mer  bad  any  knowledge,  was 
an  agreement  dated  October  5.  1892,  which, 
at  the  time  of  the  execution  by  him  of  the 
bond,  was  understood  between  the  plaintiff 
and  the  petitioner  to  be  the  only  agreement 
the  performance  of  wbldi  he  bad  undertaken 
to  buure.  Ttiat  this  agreemmt  was  after- 
wards  canceled  by  the  German-American  Ti- 
tle ft  Trust  Oompeny  and  E3fclnton.  whereby 
his  liability  on  his  bond  had  obstrintely  deter- 
mined. The  petitioner  further  claimed  that 
at  the  time  of  tbe  glvbig  of  said  bond  the 
plaintiff  company  entered  Into  an  agreement 
with  him  that  any  Jadgmmt  entered  on  said 
bond  should  be  restricted  to  premises  Nos. 
11^  South  Twenty-fTUrd  street,  1136  South 
Twenty-Third  street,  and  2320,  2822,  2824. 
and  2328  Ellsworth  street,  and  a  tract  itf  land 
of  twelve  acres  at  Seventb  street  and  League 
Idand  rood.  That  be  signed  the  brad  by  rea- 
son ot  said  agreement  and  would  not  have 
signed  It  If  the  agreement  tiad  not  been  made; 
that  In  violatlmi  of  said  agreement,  the  plain- 
tiff had  levied  upon  a  large  number  of  other 
properties,  and  was  about  exposing  the  same 
for  sale  by  tbe  sheriff  untter  the  execution  Is- 
sued on  said  Judgment  In  fraud  of  defradanf  s 
rlghta,  and  contrary  to  said  agreement  The 
petitioner  further  set  tmrth  that  Judgment  had 
been  entered  upon  said  bmA  for  the  penal 
sum  therein  mentioned,  with  interest  from 
its  date,  and  that  under  no  circumstances  was 
pl^ntlff  esitltled  to  recover  more  than  the  pe- 
nal snm  mentioned,  with  Interest  from  tbe 
time  that  payment  at  the  same  may  have  been 
demanded  of  him,  and  that  no  demand  had 
been  made  until  March,  1899;  and  that  the 
plaintiff  never  atistalned  any  damage  by  rea- 
son ot  the  failure  ot  tbe  said  Elklnton  to  keep 
and  perform  the  contract  mentioned  in  the 
bond,  and  for  which  defendant  became  surety. 
The  answer  of  plaintiff  denied  that  at  the 
time  the  bond  was  given  the  only  agreement 
between  Blktnton  and  the  German-American 
Title  ft  Trust  Company  for  tbe  erection  of  saJd 
honses  was  the  one  dated  October  B,  1802.  It 
denied  that  It  was  agreed  between  plaintiff 
and  defendant  at  the  time  of  tbe  execntloa  of 
the  said  bond  that  the  agreement  of  October 
6,  1892,  watf  tbe  agreement  the  performance 
of  which  defendant  bad  undertaken  to  Insure. 
It  averred  that  there  was  anoth»  agreement 
between  Elklnton  and  tiie  German-American 
Title  ft  Trust  Company,  dated  January  17, 
1888,  and  ttiat  defendant  had  recognised  this 
agreement  as  the  one  to  which  his  t)ond  ap- 
plied. It  denied  the  agreement  restricting  the 
Judgment  to  certain  properties,  and  It  denied 
that  defendant  would  not  have  executed  the 
bond  except  tar  such  an  agreement,  and  it  de- 
nied that  execution  had  been  Issned  In  bund 
ot  defendanlfs  rights  or  contrary  to  any  ogree- 
msnt  with  defendant,  and  It  doiled  tint  th* 
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(lamacet  tm  the  Jadipnent  wwe  tmprc^iarlj, 
>>es&ed.  It  averred  tbat  the  defendant  does  not 
bold  title  to  the  properties  which  he  alleged 
mn  exempt  from  oecutlon,  and  that  he  had 
not  held  title  thereto  rinoe  1898,  and  that  be 
had  conveyed  the  same  Crandolently,  and  far 
the  pnipoee  of  defeating  his  credltora.  It 
avexred  that  on  March  4.  1886,  a  scire  fadaa 
to  FBTlve  the  lien  of  this  Judgment  waa  duly 
Issued  and  served  on  the  defendant  and  upon 
the  record  owner  of  the  title  to  aaid  properties, 
aa  terre  tesiant,  and  that  In  open  court  a  geta- 
oal  Judgmnat  of  revival  waa  entered  on  Sep- 
tember 17,  18B8,  against  both  the  defendant 
and  terre  tenant.  It  averred  tbat  It  waa  ad- 
vised that  the  alleged  restriction  of  the 
of  the  Judgment  was  a  proper  defense  ,to  have 
been  made  to  the  scire  facias  to  revive  the 
Judgment,  and  that  as  to  this  both  defendant 
and  terre  tenant  had  had  their  day  In  court, 
and  were  now  precluded  by  the  Judgment  en- 
tered thereon.  It  averred  a  default  .on  the 
part  of  Blldnton  in  the  performance  of  his  con- 
tract tat  September,  1883,  and  demand  waa 
made  at  that  time  by  the  German-American 
Company  upon  plaintiff  and  by  plaintiff  upon 
defoidant;  that  defendant  recognized  said  de- 
mand, and  undertook,  without  success,  to  com- 
plete the  building  under  the  agreement  of 
January  17,  18&3,  and  afterwards  nnderto<A 
to  def ^id,  tfnd  did  defend,  without  success,  the 
plaintiff  in  a  suit  brought  by  the  German- 
American  Company  against  the  plaintiff,  where 
the  cause  of  action  waa  the  default  of  aald 
Elkhiton,  and  that  Judgment  had  been  obtain- 
ed against  plaintiff  by  the  German-American 
Company  In  that  suit,  which  amounted,  with 
taiterest  and  costs,  to  more  thau  forty  thoo- 
sand  dollars,  and  which  plaintiff  Is  bound  to 
pay.  It  averred  tbat  It  was  not  true,  as  al- 
lied by  petitioner,  that  plalntlCt  had  sus- 
tained no  damage  by  reasm  of  the  failure  of 
zniElntoa  to  keep  and  perform  the  contract 
mentioned  In  said  bond,  and  for  which  defend- 
ant became  surety.  On  Ihe  contrary.  It  aver- 
red that  plaintiff  had  sustained  dainages 
reason  of  the  default  of  saUnton  and  the  fall- 
are  of  defendant  to  Indemnify  plaintiff,  as  by 
his  bond  be  was  bound  to  do,  and  the  amount 
of  iceSi  sustained  plaintiff  exceeded  the 
amoont  of  the  Judgment  In  this  case,  and  that 
oy  reason  of  said  default  the  plaintiff  had 
been  compelled  to  pay.  In  satisfaction  of  tiie 
Judgment  of  the  German-.A  mertcaa  Oonqtany, 
the  sum  of  $41r268.16." 

B.  O.  Mlcbener,  for  appellant  David 
Myers  and  John  G.  Jcdmson,  tor  appellee. 

PBR  CURIAM.  We  are  not  cwTlnced  that 
the  court  b^w  med  In  r^ualng  to  open  the 
Judgment  A  year  or  more  previous  to  the 
amtUcatlon  to  open  It  a  scl.  fa.  waa  lasned 
thereon  to  revive  and  continue  the  lien,  which 
proceeding  waa  met  by  the  defendant  with  an 
affidavit  of  defense  embracing  substantlaUy 
the  same  cronnda  of  attack  upon  the  Judg- 
ment as  were  vaeUM  m  tte  application.  The 


atDdavlt  waa  adjudged  InsufScient,  and  after 
that  the  defendant  made  no  effort  to  set  aside 
or  open  the  Judgment  until  April,  1889,  and 
the  effort  then  made' waa  unavailing,  and  Just- 
ly so.  The  testimony  of  the  defendant  Includ- 
ed a  denial  on  his  part  ot  any  knowledge  of 
the  agreement  of  January  17,  1883,  when  he 
signed  the  bond,  and  contained  a  statement 
that  he  first  learned  of  It  early  In  October  of 
that  year.  In  another  part  of  his  testimtmy 
he  said  that  he  did  not  know  the  facts  until 
the  fall  of  1884,  and  later  on  be  admitted  thai 
In  the  affidavit  of  defense  he  filed  to  the  suit 
of  the  German-American  Title  A  Tmat  Oom- 
pany  against  the  Citizens'  Trust  ft  Surety 
Company  he  did  not  allude  to  It  Assuming 
that  be  first  learned  of  the  agreement  of  Jan- 
uary 17,  1883,  on  the  2d  of  October  ot  that 
year,  he  made  no  application  to  open  the  Judg- 
ment until  April,  1880,  and  In  the  meantime  he 
employed  counsel  to  defend  a  suit  In  which, 
accord  Ing  to  his  own  claim,  he  had  no  Interest 
whatev«.  His  conduct  during  that  period 
was  so  Inconsistent  with  the  defense  be  at- 
tempted to  set  up  In  April,  1889,  that  it  waa 
in  itself  sufficient  to  defeat  his  claim.  This 
conduct,  together  with  the  testimony  In  the 
case,  fully  Justified  the  refusal  of  the  courts 
below  to  ifoak  tbe  Judgment  Jtidgmaiit  af- 
firmed. 


(194  Pa.  St  6U)- 

In  re  STBINMBTZ'S  BSTATD. 
Appeal  of  PBOYIDBNT  UFB  ft  TRUST  Oa 
(Supreme  Oonrt  of  Pennsylvania.  Feb.  1% 

1800.) 

WIUJB— BENBPIGIAIUBB— '  'CRILDRBN." 

Hie  will,  by  tbe  first  Item,  gsve  the  home- 
stead in  trust  for  the  use  of  testator's  wife  and 
his  four  cbtldreo,  naming  them,  authorized  a 
sale  on  tbe  request  of  a  majority  of  them,  or  of 
the  SQrvivorB  of  them,  provided  that  the  pro- 
ceeds should  go  to  the  wife  and  four  childroi 
abaolntely,  share  and  share  alike,  bnt,  if  the 
wife  or  any  of  aald  children  shonld  be  deceased 
at  his  death,  or  when  the  sale  was  made^  the 
share  of  such  one  should  go  to  the  survivors. 
The  third  item  gave  all  the  personal  estate  to 
tbe  wife  and  four  chlMreo,  share  and  share 
alike.  The  fourth  item  gave  the  income  of  one- 
fifth  of  the  real  estate,  other  than  the  home- 
stead, to  Us  wife  for  life,  and  from  her  death 
gave  the  one-fifth  parf  to  be  divided  equally  be- 
tween his  four  children;  gave  the  income  of 
another  one-fifth  part  to  his  daoghter  for  Uta, 
and,  from  her  death,  then,  as  to  said  one-flfth 
part,  to  the  children  which  she  might  leave; 
and  to  each  of  the  three  sons  It  gave  one-fifth 
of  the  real  estate  in  the  same  language  and  for 
the  same  usee  In  which  tbe  gift  was  made  to 
the  daughter.  The  fifth  item  provided,  in  case 
of  the  death  of  his  said  sons  or  his  daughter, 
or  either  of  them,  without  surviving  issae,  he 
gave  the  share  given  to  his  child  so  dying  to 
"my  surviving  child  or  childreD**  in  equal 
shares.  Held,  that  the  word  "children"  did  not 
Inclnde  testator's  grandchildren,  and  that, 
where  one  of  his  children  died,  leaving  issae, 
and  thereafter  the  mother  died  without  issuer 
the  children  of  the  ope  dying  first  did  not  pai^ 
ticipate  la  the  share  of  the  one  dying  tarn- 
after. 

Appeal  Crom  <npliani'  comt,  Montgomefy 

ooniity. 
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In  the  Buttar  ot  the  eMiit«  of  Jftcob  Steln- 
metx,  deceased.  The  Prorldent  Life  &  Tnurt 
Oompuiy,  ffoardlan  of  Ja^ob  Stelnmetx  Bail- 
ey, a  minor,  petltloDed  for  dtatlMi  against 
the  Burvlvlng  executors  of  deceased  to  show 
canse  why  a  deo^  of  distrlbntlon  shonid  not 
be  entered  awarding  certain  money  to  peti- 
tioner. Vrom  a  decree  denying  tbe  appUea- 
tlon,  petitioner  an>eala. '  Afflnned. 

Jacob  SteinmetK,  the  testator,  made  his  will 
in  1S78.  At  this  time  be  was  llTing,  with  hli 
wife  and  fbor  children,  at  the  home  farm. 
He  died  In  1881,  his  wife  and  four  chlldrea 
BorrlTlug  him.  The  family  was  stUI  llring 
together  at  the  home  farm,  tbe  children  be- 
ing all  of  full  age,  and  mimarried.  The  te*> 
tator  left  an  estate  consisting  of  the  home 
farm,  disposed  of  under  the  second  Item  of  the 
will,  a  considerable  personal  estate  passing 
under  the  third  Item,  and  bis  residuary  real 
estate  passing  under  the  fourth  and  fifth 
items.  The  widow  died  in  1888,  in  the  life- 
time of  all  the  children.  Three  of  the  chil- 
dren married,— George  H.,  who  has  issue; 
Snsan,  who  had  Issue  (Jacob  Steinmets  Bailey, 
the  appellant),  and  died  In  1890;  and  Jacob 
a,  who  died  lA  ISBS,  without  leaving  Issue. 
John  B.  is  still  a  bachelor.  The  question  at 
Issue  concerns  the  trust  fund  formerly  held 
for  Jacob  B.  Steinmetz,  and  whldi  passes 
over,  under  the  fifth  Item,  on  his  death  with- 
out issue,  and  consists  of  the  principal  and  in- 
come of  one-third  Of  the  residuary  real  estate 
dlapoeed  of  under  the  fourth  Item,  being  the 
Jacob  R.  Stelnmetz  part  and  Its  accretion,  on 
the  death  of  the  widow. 
The  opinion  of  the  court  below  la  as  follows: 
"This  application  was  heard  on  petition  and 
answer.  The  rights  of  the  claimant  must  be 
determined  by  the  Interpretation  of  the  will 
of  Jacob  Stelnmets.  Tbe  testator  derlsed  his 
homestead  to  the  uecutors,  in  trust  for  the 
use  of  his  wife  and  children,  naming  them. 
This  farm,  he  declares,  shall  be  a  home  to 
them  'as  long  as  tbey  can  remain  together, 
and  desire  so  to  do.*  A  maJ(Mity,  or  majority 
of  the  snrrlTors,  may  request  a  sale  of  the 
farm,  and  the  proceeds  he  gives  tx>  the  wife 
and  four  children  absolutely,  share  and  share 
alike.  If,  however,  the  wife  or  any  of  his 
said  chUdren  shonid  be  deceased  at  the  time 
of  his  death,  or  at  the  time  of  the  sale  vt 
the  farm,  then  the  share  of  the  one  so  de- 
ceased shall  go  to  the  survlvort  In  equal 
shares.  All  his  personal  estate  he  gives  to 
his  wife  and  four  children,  share  and  diare 
alike.  All  the  real  estate  other  than  the 
homestead  aforesaid  he  gives,  devises,  and 
bequeaths  as  follows:  'Item  4th.  I  give,  de- 
vise, and  bequeath  the  use,  Impzovement, 
rents,  interest,  and  Income  arising  from  one* 
aftb  part  thereof  unto  my  beloved  wife,  Chris- 
tina T..  for  and  during  all  the  term  of  her 
natnraf  llf e,  and  from  and  Immediately  after 
tier  death  I  give  and  devise  the  said  one- 
ttftfa  part  or  share,  to  be  equally  OiTiaed, 
■ban  «UI  share  altkc^  between  my  fimr 


dtHdren  above  named;  flie  part  or  share  Is 
this  bequest  or  devise  of  my  said  cbUdrcn  to 
be  held,  however,  by  them  In  tbe  same  man- 
ner and  for  the  same  uses  as  am  hwetnafter 
set  forth  and  declared  of  and  concerning  the 
parts  or  shares  of  my  said  real  estate  in  this 
Item  mentioned  bequeathed  and  devised  fW 
the  use  of  my  said  ehlldm.  The  use,  bn- 
provemeut,  rents,  interest,  and  income  arising 
from  one  other  fifth  part  thereof  I  give,  de- 
vise, and  bequeath  unto  my  dai^ter,  SamA 
Bebecca,  for  and  during  all  the  term  of  her 
natural  life,  and  from  and  Immediately  after 
her  death,  tben,  as  to  the  ssld  iime-flfth  part 
of  my  said  real  estate,  ground  rebts,  ete^  ts 
ant^  for  the  only  proper  use  and  ben^t  of  all 
and  every  the  child  and  children  wbldi  she, 
ray  said  daughter,  may  leave,  and  the  law- 
ful issue  of  any  of  than  who  may  then  be 
deceased  having  left  such  issue,  to  be  equally 
divided  between  them,  share  and  share  alike, 
such  Issue  of  any  deceased  dilld  or  childrai 
of  my  said  daughter  taking,  however,  only 
such  part  or  share  therein  as  his  or  her  or 
their  deceased  parent  or  parents  would  have 
had  end  taken  bad  she  or  they  been  living.' 
To  each  of  the  three  sons  be  gives  and  de- 
vises one-flfth  ot  his  real  estate,  in  the  same 
language  and  for  tbe  same  uses  in  which  the 
bequest  Is  made  to  the  daughter,  acept  that 
tb6  share  of  Jacob  B.  is  to  be  free,  dear,  and 
dis(diarged  from  any  daim  of  his  credltws. 
In  item  6  he  provides:  In  case  of  the  decease 
of  my  said  sons,  Jacob  lU  John  B.,  George 
H.,  <n-  my  daughter,  Susan  Bebecca,  or  ei- 
ther of  them,  without  leaving  lawful  issue 
snrvlTlng  than,  then,  and  In  such  case,  I 
give,  devise,  and  bequeath  the  said  part  or 
share  hereinbefore  given,  devised,  and  be- 
queathed to  tbe  cMld  or  chlldrai  of  my  <^n4 
so  dying,  and  the  use,  improvement,  rents,  in- 
terest, and  income  thereof  hereinbefore  given 
for  life  to  my  child  so  dying,  in  Item  4th,  un- 
to my  surviving  <AiId  or  dilldren,  In  equal 
shares  and  proportions,  in  the  same  manner, 
for  tiie  same  ns^  intents,  and  purposes  as 
are  hereinbefore  set  forth  and  declared  of 
and  concerning  the  parts  or  aharee  ot  my 
said  real  estate  hOTeinbeftire  in  Item  4th  giv- 
en, devised,  and  bequeathed  tor  the  use,  bene- 
fit, and  behoof  of  my  siUd  dilldren  respect- 
ively.' We  cited  such  parts  of  the  will  of 
Jacob  BteinmetE  as  are  pertin«it  to  tbe  Is- 
sues now  pending  before  us.  The  wife  and 
four  children  survived  the  testator.  The  wid- 
ow died  In  1B88.  Susan  Bebecca  died  in  188u, 
leaving  to  sarvire  her  a  linsband,  Samuel  A. 
BaHey,  now  deceased,  and  one  dilld,  Jacob 
Steinmetz  Bailey,  the  petitioner  in  this  case. 
Jacob  R.  died  In  1897,  without  leavbig  lawful 
issue  to  snrrlTe  blm.  The  executors  of  Jacob 
Stelmnets,  the  elder,  filed  their  aoeoont 
ahowlng^  a  balance  of  real  estate  tn  tbetr 
hands  amounting  to  9^1,602.08,  and  Income 
on  the  same,  accrued  after  tbe  death  of  th* 
son  Jacob  amounting  to  f 1,665.62.  This 
said  principal  fund  oonstltotea  titree-foorths 
«r  that  part  aC  tsstatofa  cstats  dfignatwt  to 
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bia  will  BB  all  the  rest,  reafdtte,  and  remain- 
der of  bis  real  estate  Including  ground  reata,, 
pawdng  under  the  fourth  and  fifth  Items  tdl 
the  win,  and  la  held  by  the  executors  as  trus- 
tees. Tbe  Temainlng  one-fourth  ot  said nrln- 
e^Ml  fund  was,  upon  the  death  ot  Susan  Be- 
Iweea,  paid  to  the  guardian  of  Jacob  Stein* 
mets  Bailey,  who  was  the  only  lawful  Issoec 
oC  the  Bald  Susan. 

"The  petitioner  contends  that  upon  the 
death  of  the  son  Jacob  S.,  without.  Issw.  one- 
third  ot  this  principal  fund  became  dlstifbut- 
able  In  equal  share  ta  John  B.,  George  B., 
and  the  mlDor,  Jacob  Stelnmetz  BaUey,— or 
<Hie-ninth  th«eof  to  each.  The  executors  and 
trustees  contend  that  the  Income  of  said  prlo- 
dpal  fund  belongs  to  the  said  John  B.  aad 
George  H.  aa  the  surrlvlng  dtklldren  of  the 
testator,  and  tiiat  the  principal  fund  must  re- 
main Intact  aud  be  held  by  the  trustees  for 
the  benefit,  of  said  two  surviving  children. 
This  controiterBy  arises  over  tlie  interpreta- 
tion to  be  ^ven  to  the  fifth  Item  of  testator's 
wUL  Hie  other  portions  of  the  Instrument 
are  Important  only  so  far  as  they  may  throw 
Ugbt  upon  the  testator's  intent  and  meaning 
In  his  use  of  the  language  found  In  the  fifth 
item.  This  fifth  Item  provides  for  the  diapo- 
sltlon  of  an  Interest  In  the  real  estate  In  case 
a  BOD  or  daughter  Should  die  without  leaving 
lawful  Issue  surviving  blm  or  her.  To  what 
poiod  does  the  time  of  survivorship  refer? 
Olearly,  not  to  the  death  of  the  testator,  but 
to  tbe  death  of  the  son  or  daughter.  It  is 
true  that  the  period  ot  survivorship  Is  to  be 
taken  as  the  death  ot  tbe  testator,  unleas  a 
contrary  intent  Is  ai^rent  Tbe  will  gives  a 
life  estate  In  this  realty  to  the  jons  and  daugh- 
ter. The  primary  and  controlling  gift  Is  to 
tbe  sons  and  daughter  for  lite,  and.  upon  the 
death  of  any  one  leaving  Issue,  the  remainder 
Is  to  pass  to  such  Issue,  but,  In  case  ot  death 
without  leaving  Issue,  then  certain  Intwetots 
pass  to  the  survlTlug  children.  The  words, 
'Immediately  after  the  death  of  my  son,  then, 
as  to  the  said  one-flftb  part  of  my  said  real 
estate,  to  and  for  tbe  oo]y  proper  use  and 
benefit  of  all  and  every  the  child  and  children 
which  my  said  -aon  may  leave,'  clearly  fix  the 
time  when  tbe  issue  can  take,  to  wl^  the 
death  of  the  son;  and  the  devise  to  surviving 
t^ldren  must  refer  to  the.  same  period,  for 
then  only  can  the  contingency,  on  which  alone 
they  are  to  take,  be  determiued.  WoeIpper*s 
Appeal,  126  Pa.  Sl  562,  17  Atl  870.  Tlie 
four  children  and  their  issue -.were  the  prin- 
cipal ohject»>of  the  testator'a  bounty,  and  tbe 
time  he  bad  In  mind  when  tbe  shares  should 
possibly  go  to  any  one  else  was  the  death  of 
bis  children,  respectively,  and  It  was  with  ref- 
erence to  that  time  that  be  designated  the 
surviving  children.  Who  are  Included  in  the 
words  *unto  my  surviving  <AiIld  or  children,' 
In  the  fifth  Item  of  the  wtU?  Under  a  be- 
quest to  difldren,  grandchildren  and  other  re^ 
mote  Issue  are  excluded,  unless  It  be  fbe  iqh 
parent  Intention  of  the  testator,  declared  by 
his  vUl,  to  provide  tot  the  cfaildren  of  a  de- 


eessed  child.  But  «ucb  confitructlon  can  only 
aifse  from  a  clear  intention  or  necessary  Im- 
plication; as  wb«e  thore  are  not  other  children 
titan  grandchildren,  or  when  the  term  *cbU- 
dren*  Is  further  explained  by  a  Umltatlao  ever 
In  d^anlt  of  issue.  The  word  'children'  does 
not,  ordinarily  and  properly  apeaklng,  com- 
pr^end  granddiUdren,  or  issue  generally 
Tbelr  behig  included  In  that  term  Is  only  per^ 
mitted  -In  two  cases,  vis.  from  utter  necessity, 
which  occurs  whea  the  will  would  remain  In- 
(q;)e^tlve  nnless  ttie  sense  of  the  word  'chil- 
dren' were  extended  beyond  Ita  natural  Imr 
port,  and  where  the  testator  has  clearly  ahown 
by  other  words  that  he  did  not  Intoid  to  use 
the  term  'children'  In  the  proper,  actual  mean- 
ing, but  in  a  more  extended  sense.-  In  re 
Hunt's  Estate,  1S3  Fa.  9t  260,  19  AtL  648; 
Bamits's  Appeal,  6  Pa.  St  2M;  Horwtte  r. 
Norrls,  48  Pa.- St;.  213;  Castner's  Appeal,  88 
Pa.  St  47&  The' petitioner  taiU  to  bring  his 
case  within  either  exception  to  the  general 
rule  of  construction.  There  Is  no  necessity  to 
give  the  extended  meaning  to  the  word. 
There  are  children  living  now,  and  all  the 
QhUdren  were  living  when  the  testetm  died 
aud  tbe  will  went  Into  effect  Nor  has  the 
te^tetor  clearly  shown  by  other  wordis  that 
he  uses  the  word  ^ildren'  in  Its  most  ex- 
tensive sense.  Throughout  the  whole  will, 
when  be  uses  the  word  'cblldren,'  there  are 
modifications  and  e^lanatory  words,  which 
clearly  show  that  by  the  use  of  the  word  he 
means  to  designate  his  three  sons  and  daugh- 
ter. He  qieaks  of  them  In  the  second  It^n 
as  'my  four  children,'  *my  wife  and  children, 
or  a  majority  of  tbem,'  'my  said  children.' 
In  the  third  item,  as  welt  as  hi  tbe  fourth, 
he  repeats  tbe  words,  'my  tour  children*  and 
*nity  said  children.'  Again,  In  the  fourth  Item, 
when  he  wishes  to  designate  grandchildren, 
be  uses  the  word  'children*  In  its  restricted  or 
general  meaiiing,  by  calling  tbem  to  tbe  chil- 
dren of  his  daughter.  When,  in  the  fifth  Item, 
he  uses  tbe  words  'my  surviving  child  or 
children,*  we  see  no  justification  for  giving 
the  word  a  more  extensive  meaning  than  the 
testatmr  has  given  to  it  throughout  every  oth' 
er  part  of  his  will.  Again,  the  words,  'here- 
inbefore given  for  life  to  my  child  so  dying,' 
necessarily  refer  to  one  of  his  four  children, 
and  the  words  immediately  following,  'nnto 
my  surviving  dilld  or  children;'  must  be  con- 
fined to  the  same  class.  If  the  words  'mj 
child,'  in  the  antecedent  clause,  mean  *8on* 
ot  'd^u^ter,'— as  they  clearly  do,-^iow  can 
we  give  to  the  words  'my  surviving  chUdrm,' 
In  the  subsequent  clause,  a  wider  significa- 
tion? It  is  said  that  unless  tbe  word  'chil- 
dren* Is  held  to  Include  grandchildren,  a  par- 
tial Intestacy  may  follow.  This  is  true,  but  a 
testetor  may  fall  to  contemplate  and  provide 
tor  every  contingency  that  can  arise  under  his 
scheme  of  distribution.  TMs  fact  is  no  jus- 
tification for  giving  words  a  signification  that 
does  not  belong  to  them.  In  order  to  avoid  in- 
testacy. It  Is  also  contended  that  our  Inter- 
pretation of  tbe  wlU  works  out  Inequality  as 
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to  the  cisndchlldren,  bnt  Ineqaalt^  as  to  thl« 
clasB  Ifl  evlQced  In  tixe  very  first  disposition 
the  testator  makes  of  buj  part  of  his  proper- 
ty. The  homestead  Is  given  to  the  longest 
llTer  of  the  four  children  and  his  tssne,  to  the 
exclusion  of  other  gntndchUdr«i  should  their 
parents  die  before  the  testator,  or  before  ft 
sale  of  the  property.  The  In^uallty  In  the 
disposition  of  tbe  reiridne  of  the  real  estate  Is 
entirely  consistent  with  the  preference  given 
to  a  snrvlvlng  son  or  daughter  In  the  dispo- 
sition of  the  homestead.  The  fonrth  and  fifth 
items  secnre  for  the  grandchildren,  If  any,  the 
full  share  set  apart  for  the  parent;  but  wh«i 
the  testator  contemplates  the  death  of  a  son 
or  tbe  daughter  vrlthout  Issue,  and  a  further 
dlspoaitfon  of  the  share  so  set  -apart  becomes 
necessary,  his  mind  and  thought  turn  to  the 
first  objects  of  bis  bounty,— the  snrvivtMrs  of 
his  four  children.  It  may  be  qnesttoned 
whether  his  thought  passed  beyond  tbe  but^ 
vlrors  of  his  four  children,  for,  to  our  mind, 
It  Is  hot  clear  that  the  teatatw  disposed  of  the 
corpus  of  a  share  where  the  son  dies  without 
leaving  Issue.  The  survivors  of  his  four  chil- 
dren are  to  have  the  income  of  such  share  Just 
SB  they  recdve  the  income  of  the  one-fifth  set 
apart  to  them  respectively,  but  what  becomes 
of  it  upon  the  death  of  the  last  survivor?  It 
ia,  however,  unnecessary  to  pass  upon  this 
last  inquiry,  and  we  do  not  wish  to  sprees 
an  opinion  upon  tbe  subject,  for  we  are  satis- 
fied that  for  the  present  the  principal  fund  of 
¥91,892.08  must  remain  intact  in  the  hands 
of  the  executors  and  tmstees  to  pay  tbe  rents. 
Income,  and  Interest  thereof  to  tbe  two  smv 
vlvlng  sons.  And  now.  May  29, 1899,  the  ap- 
plication for  distribution  of  the  principal  fund 
and  its  accrued  Interest  to  the  guardian  of 
tbe  minor,  Jacob  Stelnmetz  Bailey,  Is  refused, 
and  the  application  is  diBmlssed." 

Charles  C.  Townseud,  Henry  Freedley,  and 
B.  Percy  Chain,  for  appellant  Montgomery 
Kvans,  James  B.  Holland,  and  John  M.  Det- 
ttft,  few  ftppellefc 

FEB  CUBIAM.  Ttie  decree  in  this  case  la 
affirmed  on  the  opinion  of  the  learned  court 
belov. 

(196  Pa.  St  70) 

ADAMS  T.  JAMBS  L.  LBBDS  CO.  «t  aL 
(Snpreme  Ooart  of  Pennsylvania.  Feb.  M, 
UOO.) 

PARTHSItBHIP-CKMFBlftSION  OF  JtHMnfTOT. 

A  judgment  eoDfefnaed  hj  one  partner  In 
the  firm  name  for  a  firm  debt  is  good  against 
the  partner  confessiiiK  it,  and  under  It  partner- 
ship goods  may  be  taken  in  execution. 

Appeal  from  court  of  common  pleas,  Fhila^ 
delpbia  county. 

Action  by  Howard  Adams  gainst  the  James 
L.  Leeds  Company,  lately  composed  of  James 
L.  Leeds  and  Henry  C.  Elliott,  deceased.  In 
which  Lucille  Mary  Elliott  has  been  substi- 
tuted as  defendant  In  place  of  said  Henry  G. 
fillllott,  deceased.  Judgment  for  tfaintlfl.  !>•■ 
foidants  appeal  Afflimed. 


Edgar  J.  Purshlng  and  Genge  Wharton  Pep- 
per, for  aH>ellants.  8.  Spencer  Chapman  and 
Francis  Obapmaa,  for  i^pdlee. 

PER  CURIAM.  *aiB  only  question  to  wblcb 
consideration  was  givcu  on  tiie  trial  of  tiie 
ease  was  whether  the  indebtedness  of  Leeds 
to  Adams  was  assumed  by  the  partnership. 
It  was  a  question  of  fact,  referred  to  the 
jury  for  determination  upon  the  evidence. 
Tbe  verdict  was  In  accord  with  the  evidence, 
and  established  tbe  claim  ot  tbe  plaintiff  that 
the  debt  was  assumed  Ijy  tbe  firm.  There 
was  nothing  in  the  charge  opposed  to  the  de- 
cision of  the  jury,  or  requiring  a  reversal  of 
the  judgment  The  learned  counsel  represent- 
ing tbe  defendants  on  the  appeal  were  not 
participants  in  the  trial,  and  were  virtually 
limited  to  the  dtscuBsion  of  the  question  not 
raised  or  considered  In  the  court  below,  llielr 
argument  was  ingenious  and  able,  but,  as  It 
related  to  a  question  not  fairly  before  ns,  we 
decline  to  consider  It.  In  view  of  the  evi- 
dence in  the  case  and  the  facts  established  by 
It,  we  cannot  convict  the  court  below  of  error 
in  any  of  the  rulings  or  Instructions  com- 
plained of.  A  judgment  confessed  by  one 
I»rtner  in  the  firm  name,  for  a  firm  debt  b 
good  against  the  partner  confessing  It  and 
under  it  partnership  goods  may  be  takoi  la 
execution.  Grier  v.  Hood,  25  Pa.  St  430; 
Ross  V.  Howell,  8t  Pa.  St  129.  Jodgmeot 
affirmed;. 

(US  Fa.  at.  [» 

McINTTRB  ▼.  WKINBRT. 

(Supreme  Court  of  Pennsylvania.   March  Bv 

1900.) 

UBBL-STATBHBNT  OF  CLAJU— PRITILBaB- 
UAUOB— DAMAGSS. 
1.A  writing  is  shown  to  be  libeloas  1^  Uw 
Inducement  laid  In  a  statement  of  claim,  al- 
leging that  defendant  and  other  wholesale  prod- 
ace  dealers  in  the  dty  of  P.  entered  into  an 
unlawfnl  combination  to  prevent  the  obtaining 
of  prodace  t>y  any  retail  dealer  in  the  dty  wbe 
was  alleged  to  be  in  debt  to  a  member  of  the 
combination,  and  thereby  to  destroy  hia  busi- 
ness and  unlawfully  compel  him  to  pay  such 
debt;  that  nnder  the  mlea  of  the  combination 
its  secretary  was  required  to  enter  on  a  bbtck- 
list  the  name  of  any  retail  produce  dealer  re- 
ported to  him  as  Indebted  to  a  meml>er.  and  to 
distribnte  copies  thereof  among  the  members; 
that  dealers  whose  names  appear  thereon  are 
reenrdei^  by  tbe  trade  generally  as  dishoneat 
ana  nnworthyf  ot  credit  ai^d  tbe  members  are 
prohibited  from  selling  and  refuse  to  sell  to  any 
one  whose  name  appears  thereon;  that  plaintiff 
..was  a  retail  produce  dealer  in  said  dty,  and 
was  almost  wholly  dependent  for  his  supplies 
on  defendant  and  other  members;  that  he  waa 
able  and  willing  to  pay  for  his  sui^Ies,  and 
offered  to  purchase  tnem  for  cash  from  mem- 
iMrs;  that  defendant  and  other  members  con- 
spired to  unlawfully  coerce  plaintiff  to  pay  de- 
fendant a  certain  snm  falsely  alleged  to  be  ow- 
ing by  bim  to  defendant  and  witn  the  further 
intention  of  injuring  plaintiff  in  hia  basiness; 
that  defendant  wrote  the  secretory  that  plain- 
tiff bad  failed  to  pay  him  such  sum  after  it 
was  due,  and  his  name  was  entered  on  the  list 
which  was  circulated  among  ito  members  and 
other  persons;  that  sndi  siction  of  defendant 
prevented  plaintiff  Crhb  obtaining  mppUca 
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from  the  members,  and  thereby  Injured  him  In 
his  cre^t  and  reputation  as  a  retail  prodnee 
dealer,  and  Id  bis  baslness;  and  that  this  Taa 
done  by  defendant  falsely  and  malidoudr  and 
with  the  aforesaid  intention. 

2.  A  privileffe  in  a  commani cation  to  a  whole- 
sale dealers'  aBSodatlon,  by  a  member  thereof, 
that  he  has  not  been  pAid  a  debt  by  a  retail 
dealer,  Is  no  protection,  where  he  was  actu- 
ated vj  malice  in  making  the  commnnlcation. 

3.  Special  damages  need  not  be  arerred  In  an 
action  for  libeling  one  In  the  way  M  hi*  profes- 
sion or  trade. 

Appeal  from  court  of  common  pleas,  Phll- 
adelpbia  coanty. 

Action  by  William  T.  Mclntyre  a«alnst  Wil- 
liam Welnert  Demurrer  to  the  statement  was 
sustained,  and  plaintiff  appeals.  Reversed. 

BL  Spencer  Miller  and  F.  B.  Bracften,  for 
■inMlant  Henry  B.  Bdmimdi  and  Joba  O. 
Johnson,  for  appellee. 

HBSTBEZAT»  J.  Hie  facte  of  the  case, 
as  disclosed  by  the  statement,  are  briefly  As 
follows:  The  defendant  and  other  wholesale 
produce  dealers  ta  the  cl^  of  Philadelphia 
entraed  Into  an  unlawful  cmnblnatlon,  known 
as  the  Phlladelpbia  Produce  Credit  ft  Ck>Uec- 
tlon  Bureau,  and  were  In  a  conspiracy  witb 
each  other  to  prevent  the  obtaining  of  produce 
by  any  retail  dealer  In  said  dty  who  might 
be  In  debt  or  all^^ed  to  be  In  debt  to  any 
member  of  said  combination  or  association, 
and  thereby  to  Injure  and  destroy  bis  busi- 
ness and  unlawfully  compel  him  to  pay  such 
debt.  Under  the  rules  of  said  association 
the  secretary  was  required  to  enter  upon  a 
debtors*  or  black  list  the  name  of  any  retail 
produce  dealer  who  might  be  reported  to 
him  as  Indebted  to  any  member  of  said  as- 
sociation, and  to  distribute  copies  of  said  list 
among  the  members  thereof.  The  retail  deal- 
ers whose  names  appear  on  the  list  are  regard- 
ed by  the  trade  generally  as  dishonest  In  their 
business  practices  and  unworthy  of  credit,  and 
the  memben  of  the  association  are  prohibited 
from  selling,  and  refuse  to  sell,  to  any  person 
whose  name  appears  on  the  debtors'  list  The 
plaintiff  was  a  retail  produce  dealer  In  the 
city  of  Philadelphia,  and  was  almost  wholly 
dependent  for  his  supplies  of  produce  upon  the 
defendant  and  other  members  of  the  associa- 
tion. He  was  able  and  willing  to  pay  for  his 
supplies,  and  offered  to  purchase  them  for  cash 
from  the  members  of  the  assodsUon.  The 
defendant  and  other  members  of  the  assod^ 
tion  conspired  together  with  the  Intention  of 
unlawfully  coercing  the  plaintiff  to  pay  the 
defendant  $86.14,  falsely  alleged  to  be  owing 
by  him  to  defendant,  and  with  the  further  In- 
tention of  injuring  the  plalntlft,  destroying  his 
business  and  undermining  his  credit  On 
March  1,  1S99.  the  defendant  wrote  the  as- 
■oclatlon  that  the  plaintiff  had  failed  to  pay 
him  the  sum  named,  after  It  was  due,  and  the 
asaoclatlon  altered  the  plelntifTs  name  on  the 
debtors'  list  which  was  circulated  among  Its 


members  and  other  persMia.  A  copy  of  the 
letter  Is  set  out  at  len^  In  the  statement 
This  action  on  the  part  of  the  defendant  pre- 
vented the  plaintiff  from  obtaining  supplies, 
either  on  credit  or  for  cash,  from  the  members 
of  the  association,  and  thereby  Injured  the 
plaintiff  in  bis  credit  and  reputation  as  a  re- 
tail produce  dealer,  and  In  his  business  and 
trade.  This  Is  arerred  to  have  been  done  by 
the  defendant  falsely  and  malldously,  and 
with  the  aforesaid  Intention  and  effect  upon 
the  plaintiff  and  his  baslness;  The  defendant 
demurred  to  the  statement,  and  hence  all  rel* 
event  matters  contained  therein  must  be  taken 
to  be  true.  The  suffidency  of  the  statement  If 
the  only  question  before  ua 

In  support  of  his  demurrer  it  Is  dalmed  by 
the  defendant  that  the  writing  Is  not  libelous. 
Standing  alone,  possibly  that  may  be  true. 
But  In  construing  this  writing  we  must  con- 
sider, not  only  the  writing  itself,  but  the  In- 
ducement laid  In  the  statement  "It  Is  the 
office  of  the  Inducement  to  narrate  ttie  extrin- 
sic drcnmstances  which,  coupled  with  the 
language  publfsfaed,  affect  Its  construction  and 
render  it  actionable  where,  standing  alone  and 
not  thus  explained,  the  language  would  appear 
not  to  affect  him  Injuriously."  Townsh.  Sland. 
&  L.  i  306.  The  publication  complained  ot 
construed  In  the  light  ot  the  extrinsic  matters 
averred  In  the  statemait,  dearly  tends  to  In- 
jure the  plaintiff  In  his  business  as  a  retail 
produce  dealer,  and  Is  therefore  actionable. 
**Any  written  words  are  libelous  which  Im- 
peach the  credit  of  any  merchant  or  trader  by 
Imputing  to  him  •  •  •  even  embarrass- 
ment either  past  present,  or  future,  or  wfaicA 
Impute  to  him  •  •  •  dishonesty  •  •  • 
In  the  conduct  of  his  business,  or  which  In 
any  other  manner  are  prejudldal  to  him  In  the 
way  of  his  empLoyment  or  trade."  Odgers, 
Ub.  &  Sland.  28. 

The  defendant  further  contends  that  the 
writing  was  a  privileged  communlcaticm.  It 
is  true  that  where  the  defendant  and  the 
person  addressed  have  corresponding  interests 
in  the  snbJect-mattK  of  tiie  communication,  It 
may  be  privileged.  This  privily,  however,  is 
not  absolute.  It  will  not  avail  the  defendant 
If.  under  the  evidence  submitted,  the  Jury  find 
that  he  was  actuated  by  malice  in  making  the 
communlcatiML  Id.  220.  The  plaintiff  avers 
that  the  writing  was  malldoua,  and  on  this 
demurrer,  of  course,  the  question  cannot  be 
determined,  but  the  case  must  be  sent  to  a 
Jury. 

The  defendant  alleges  as  another  ground  for 
his  demurrer  that  it  does  not  appear  that  the 
plaintiff  has  suffered  any  Bpedal  damage  which 
can  be  recovered  in  the  action.  But  In  actions 
of  libel,  or  where  words  are  spc^eu  ct  another 
in  the  way  of  his  profession  or  trade,  qpedal 
damage  need  not  be  averred  in  the  statement 
Price  V.  Conway,  134  Pa.  8t  840.  19  AtL  687, 
8  L.  R.  A.  193.  The  Judgment  la  rerezaed. 
mod  a  procedendo  awarded. 
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LEB  at  at  T.  BURNLST  ct  aL 

(Saprem*  Qmxt  of  PennarlTanla.   Haidi  8^ 

1900.) 

MMiraD    PARTNBIR8HIP  —  CONTRIBUTION  OT 
PBOP&BTT— UABIUTT  AS  QBN- 
mtMIs  PARTHBB& 

After  explratim  of  tba  year  for  wUA  a 
ttmlted  partnership  vss  formed,  st  which  time 
its  assets  were  $102,000  and  its  liabilities  $63,- 
000,  the  members  thereof,  without  payiDg  its 
debts  or  obtalninir  consent  of  its  creditors,  took 
$60,000  worth  of  its  property,  cODsistinK  of 
milHng  machinerr,  fiztnres,  and  stock,  all  of 
which  was  subject  to  the  claims  of  its  credit- 
ors, and  attempted  to  form  a  new  limited  part- 
nership; Its  articles  glTfnc  Its  capital  stock  at 
$60,000,  aU  paid  la  by  said  machiDery,  fiztoresi 
and  stock,  and  contributed  by  £be  partners. 
Tile  new  partnership  made  payments  and  con- 
fessed Jaasments  to  the  creditors  of  the  old 
partnership.  Htid,  that  tbere  was  not  a  con- 
tribation  of  property  according  to  its  Taliie» 
so  that  the  members  of  the  aew  partnership 
ware  liable  as  general  partners  to  Its  creditors. 

AwbbX  fmn  onirt  of  comnum  pleaa,  Delar 
ware  cmnnty. 

ActioB  br  Thomaa  Ijea  and  another,  trading 
as  Lee  ft  Bacchus,  against  William  Burnley 
and  othoca.  Judgment  Ua  idalntlffs.  WUllam 
BunU^  and  another  defendant  a^eal.  Af* 

Bdward  A.  Price  and  O.  B.  Dlcklnaon,  for 
appellaatik  V.  QUpIn  BoUmon,  fOr  appeUefla. 

DEAN.  J.  TttB  plalntitra  brought  assumpsit 
against  William  Burnley,  John  E.  Burnley, 
James  Malllstm,  John  S.  Butterwwrth,  Prands 
J.  Butterworth,  and  Mary  B.  Walker,  as  gen- 
eral partners  trading  as  the  Parkmount  Mills 
Company,  Limited.  Francis  J.  Butterworth 
and  Mary  B.  Walker  not  having  been  sored, 
the  Jury  was  not  sworn  as  to  them.  The 
plaintltfs  dealt  In  wool.  Defendants  carried 
on,  professedly,  a  limited  partnership  In  the 
manufacture  of  woolen  goods.  There  was  no 
dispute  as  to  the  amount  of  plaintiffs*  dalm, 
as  evidenced  by  two  notes  of  the  partnership. 
The  defense  was  that  they  were  not  general 
partners,  and  that  the  limited  partnership  was 
alone  liable,  and  as  a  consequence  oti^  the 
partnership  assets  were  subject  to  seizure  or 
appropriation  In  payment  at  plaintiffs'  debt 
The  reply  was  that  In  the  formation  of  the 
limited  partnership  the  members  had  mit  con- 
formed to  and  had  violated  the  law  authoriz- 
ing and  regulating  such  partnerships,  and  that 
therefore  they  were  answerable  to  creditors  as 
general  partners.  The  court  below  submitted 
to  the  Jury  some  disputed  questions  of  fact 
The  verdict  was  for  plaintiffs,  and  we  now 
have  this  appeal  by  only  two  of  defendants. 

Twenty-«li  errors  are  assigned, —13  to  rul- 
ings on  offers  of  evidence,  and  a  like  number 
to  the  charge  of  the  court.  If  there  had  been, 
prc^erly,  questions  of  disputed  fact,  the  an- 
swering of  which  determined  defendants'  lia- 
bility, we  think  some,  at  least,  of  these  a»- 
rignments  would  have  merit;  bat  in  om 
(pinion,  tbere  was  nothing  for  the  consldera- 
tioa  c<  the  Jmy,  became^  In  law,  on  certain  dd- 


dteputed  fkcts,  defendants  were  answerable 
as  gnural  partners.  Take  these  facts,  aa 
ahown  In  great  part  by  the  record  evidence: 
The  articles  of  aasodatlon,  filed  of  vecocA,  are 
dated  22d  ot  July,  1887.  The  subeerfbeca  are 
those  hen  sued.  The  capital  stock  Is  set  forth 
aa  $60,000.  all  paid  in,  aa  foUowa:  The  ma- 
chinery, fixtmna,  and  stock,  valued  at  aaM 
sum,  now  tu  Parfcmomtt  Mllla,  near  LennI,  In 
the  township  oC  Mlddletown,  Delaware  coun- 
ty, contributed  by  the  partners  In  proportion 
to  the  amounts  stibecrfbed  by  each.  The  term 
of  the  partnership  was  tme  year.  Hien  tol- 
low  the  naoal  stipulations  for  the  government 
of  the  partnership,  and  then  comes  a  schedule 
of  the  machinery,  fixtures,  and  stock  of  the 
Parkmoont  Mills  Oampany,  oiMitrfbated  aa  caii- 
Ital  stock,  with  an  itemized  valoaUon  aggre- 
gating the  exact  amount  of  the  capital  Tbe 
partnership  was  composed  ot  exactly  the  same 
persons  aa  were  members  ot  a  former  limited 
partnership  under  the  same  name  and  same 
act  of  asseibbly  (that  of  18T4),  which  had  ,been 
organized  June  SO,  1896,  tp  contlnne  for  one 
year,  and  whose  term  had  expired  June  30, 
1897.  Not  nntU  the  22d  of  July  following 
was  this  pattnership  formed.  It  was  not  a 
continuation  of  or  extaislon  of  the  term  of 
the  oiA  one,  but  was  a  new  organization.  The 
financial  condition  of  the  old  association  when 
Its  life  ended  by  the  expreaa  itlpiilatlfHis  o(  Its 
articles  was  aa  follows: 

Total  assets   $102,886  70 

Total  liabilities   63.073  90 

Leaving  net  assata  $  S8332  71 

Now,  the  members  of  the  new  partnership, 
who  are  tbe  Identic^'  members  of  the  old 
one,  took  tbelr  entire  capital.  $00,000,  from 
the  gross  assets  of  the  old  one,  leaving  but 
$42,896.70  of  old  assets  wherewith  to  pay 
$63,078.99  of  old  debts.  Yet  these  $60,000  of 
assets  did  not  nnder  the  law  ijt  their  organ- 
laatlon,  belong  to* the  members  of  the  new 
partnership,  to  be  used  as  capital  In  that  op- 
ganlsatlon.  The  old  partnership  expired  by 
the  ending  of  Its  term.  Its  assets  then  be- 
came Immediately  subject  to  the  Just  claims 
of  its  creditors.  Until  the  $63,073.99  of  Its 
debts  were  paid,  or  arrangements  satisfac- 
tory to  all  the  creditors  were  made  for  the 
disposition  of  them.  It'  was,  at  leaat  constmct- 
fvely,  under  tbe  act  a  fraud  upon  them  to  re- 
move and  divide  among  the  partners  $00,000 
of  the  assets.  And  it  Is  so  held  In  Haslet  v. 
Kent  160  Pit  St  89,  28  Atl.  601.  This  prop- 
erty thus  taken  was  still  equitably  subject  to 
the  claims  of  the  old  creditors.  Whether  they 
had  a  remedy  by  which  such  claims  could 
be  enforced  as  against  creditors  of  the  new 
partnership,  we  need  not  Inqntre.  One  thing 
Is  clear:  They  had  a  remedy  against  the 
partners  Individually;  for  these  partners  ffis- 
posed  of,  to  another  concern,  the  very  prop- 
erty which  by  the  old  certificate  belonged  te 
the  old  partnerahlp  creditors.  These  defend- 
ants contributed  it  aa  the  capital  of  a  new  or- 
ganization, wltUont  a  word  in  ibe  caliilcate 
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to  disclose  tts  litBtoTT,  or  fiie  donbtfnl  natnre 
of  fbelr  right  to  tbns  contribute  It.  Conscious 
of  flielr  moral  obligation.  If  not  a  legal  one, 
to  the  eredltm  of  the  old  partnenthlp,  Ihey 
undertook  to  discharge  the  old  partnership 
liabilities  ont  of  the  cnrrent  Income  of  the 
ncfw  one,  and  actually  did  pay  928,485.00,  be- 
sides confessed  judgments  to  old  partnership 
creditors  for  abont  f 17,000  more.  As  a  con- 
sequence, after  an  existence  of  about  eight 
ownths  the  new  partnership  was  Insolvent 
tNd  the  new  certlflcate  set  forth  the  fact  as 
required  by  the  act?  It,  In  effect,  arers  that 
ttie  machinery,  stock,  and  flxtm«s  were  their 
property,  absolutely,  and  that  they  tnmed  It 
In  as  capital;  but  their  title  was  not  abso- 
lute  unless  tiie  property  was  surplus  after 
payment  of  debts  of  the  old  partnership,  or 
nnless  the  old  partnership  creditors  consent- 
ed to  the  transfer.  They  took  not  a  single 
step  towards  adjusting  and  closing  up  the 
business  of  the  old  partnership  ss  the  law 
points  out.  They  simply  divided  the  assets 
among  themselves,  and  eadi  appn^rlated  to 
himself  a  large  amount  of  what  Is  set  forth 
In  the  old  certificate  as  capital  of  the  old 
partnership.  The  new  partnership  undertook 
to  make  the  creditors  of  the  old  one  whole 
by  paying  Its  debts.  In  reality,  Uie  endre 
capital  of  the  new  partnership  consisted  of 
the  debts  of  the  old  one,  of  which  not  even  a 
hint  Is  given  In  the  certlflcate  for  Information 
of  the  new  creditors.  AH  onr  authorities  have 
held  the  members  of  a  limited  partnership 
to  a  strict  compliance  with  the  letter  and 
spirit  of  the  act  In  Haslet  v.  Kent,  supra.  In 
the  certlflcate  ttie  pr<^erty  was  described  as 
having  been  purchased  by  tiie  partners  from 
another  company,  subject  to  the  payment  of 
that  company's  debts.  It  was  held  that  this 
was  not  a  contribution  of  a  property,  wlthhi 
the  meaning  of  the  act  We  said,  speaking 
by  the  late  Chief  Justice  Sterrett:  "Unless 
we  are  willing  to  let  the  act  of  1876  become  a 
cover  A>r  fraud  and  a  snare  for  the  nnwaiy, 
we  should  adhere  emphatically  to  what  we 
have  heretofore  said  as  to  the  scope  and 
meaning  of  the  act  As  was  said  In  Maloney 
r.  Bruce.  94  Pa.  St.  249,  the  property  con- 
tributed was  the -equivalent  of  cash,  and  the 
plain  object  of  the  provision  requiring  a 
schedule  was  to  enable  creditors  to  ascertain 
precisely  of  What  the  property  consisted,  and 
to  judge  of  its  value."  In  the  case  before 
us.  creditors  bad  not  ss  in  the  case  dted, 
even  Information  that  the  entire  assets  of  the 
new  partnership  started  with  a  debt  equal 
to  their  value.  Elliot  v.  Himrod,  108  Pa.  St. 
669;  HID  r.  Stetler,  127  Pa.  St  14S,  13  Ati. 
806.  17  Atl.  887.  The  able  argument  of  the 
learned  counsel  for  appellant  proceeds-  upon 
a  mistaken  premise.  He  assumes,  for  the 
purpose  of  his  argument  that  the  arrange- 
ment for  paying  the  debts  of  the  old  firm 
might  support  a  claim  against  the  new  one. 
bnt  could  not  make  the  members  of  the  new 
ooie  liable  as  general  partners,  If  they  acted 
In  (ood  fatth.  and  In  the  exerdse  of  an  honest 


business  judgment  mm  to  what  was  best  for 

the  Interests  of  all  concerned.  His  conclusion 
correctly  follows  f)rom  his  assumption.  But 
the  case  docs  not  turn  on  good  faith  or  honest 
business  judgment  We  csnnot  read  into  tbs 
act  any  such  liberal  features.  As  Is  said  In 
Eliot  T.  Himrod,  supra:  "Bach  partner  Is 
liable  unim  saved  by  statute.  If  the  part- 
ners have  not  complied  with  the  statutory 
requisites,  a  limited  partnership  has  not  been 
formed."  Nothing  Is  said  In  the  statute  about 
compliance  In  good  fialth  or  In  good  business 
judgment,  bnt  It  Is  distinctly  enjoined  tiut 
property  shall  be  contrtbated  according  to  Hi 
value.  This  was  not  done  heroh  thai*- 
tore  the  Judgment  la  afflrmed. 


(W  Pa.  at  581) 

HBSSENBRUOH  at  ah  T.  MABELB  «t  «L 
(Sopreme  Ooort  of  PouisylTmnia.  Veb.  1^ 
1900.) 

ABATBHBtrr-PBHPBHCT  OF  AKOTHBR  BOIT. 

The  cases  and  the  rights  asserted  and  the 
relief  prayed  for  are  not  the  same,  so  that 
pendency  of  another  suit  cannot  be  pleaded  lu 
abatement  where  the  first  bill  seta  out  arttclea 
of  co-partaership;  death  of  L>,  a  partner;  sab- 
stitutfon  of  his  executors  as  representatives  of 
his  Interest;  that  W.  had  parted  with  his  In- 
terest yet  continued  to  act  as  a  partner,  and 
meddle  with  the  business,  at  the  request  of  the 
other  defendants;  that  W.  conspired  with  the 
other  defendants  to  exclude  plalntlfEs  from  any 
part  of  the  management;  that  M.,  at  forma- 
tion of  the  partnership,  as  a  condition  to  be- 
ing appointed  manager,  agreed  be  would  cease 
to  act  U  his  management  did  not  prove  satisfac- 
tory to  all  the  partners,  yet  persisted,  against 
the  protest  of  plaintiffa,  in  hotoing  on  to  tus  ap- 
pointment: that  U.  was  guilty  of  extrava- 
gance and  mismanagement;  that  greater  ex- 
travagance was  in  contemplation;  that  Irrep- 
arable loss  would  result  If  tne  partnership  were 
dissolved,— and  the  prayers  are  that  W.  be  re- 
strained from  taking  any  part  In  the  manage- 
ment that  defendants  be  restrained  from  ex- 
cluding plaintiffs  from  taking  part  in  the  man- 
agement and  M.  from  acting  as  manager  to 
their  exdusloa.  that  defendants  be  restrained 
from  making  new  and  extravagant  improve- 
ments, that  they  be  restrained  from  paying  out 
dividends  without  consent  of  plaintiEts,  that  de- 
fendants and  the  manager  be  directed  to  ac- 
count and  for  appointment  of  a  master  and 
eeneral  relief;  and  the  second  bill,  in  which 
H.,  one  of  the  'defendants  In  the  nrst  bill,  is 

Elaintiff,  and  all  the  other  parties  to  the  first 
ill  are  defendants,  sets  out  tliat  M.  assigned 
to  her  a  moiety  of  his  interest  in  the  partner- 
ship as  security,  with  power  to  sell  it  on  de- 
fault in  payment  of  the  debt:  that  on  such  de- 
fault It  was  sold,  ^  becoming  the  purchaser; 
that  M.  asrigned  the  other  moiety  of  his  iot^ 
eat  to  C.  as  security;  that  dividends  to  a  cer- 
tain amount  were  declared  on  the  interest  of 
M.;  that  M.  asserted  dalm  th^to,  and  noti- 
fied the  partnership  not  to  pay  H.;  tliat  C. 
claims  all  the  dividends;  that  the  partnership 
had  set  apart  and  deposited  the  same '  for  the 
proper  owner  of  M.'s  share,— and  the  prayw 
was  that  she  be  dedared  owner  of  a  moiety  of 
M.*s  interest,  and  as  such  owner  entitled  to  re- 
ceive the  dividends  on  such  moiety;  and  the 
answer  of  M.  and  C.  to  the  bill  of  H.  was  that, 
by  reason  of  a  parol  agreement  iKtween  H. 
and  M.,  H.  wis  not  enotled  to  the  dividends, 
and  that  they  bad  been  assigned  to  C;  and 
the  answer  of  the  firm  and  other  defendants 
was  that  the  dividends  had  been  declared  and 
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that  the  8nn  wu  readr  and  will]&g  to  pay  ttwm 
wheo  the  controverBy  betveec  H.  aod  M.  was 
determined;  and  the  answer  of  H.  to  the  first 
bOI  raised  no  question  which  coald  move  the 
court  to  inquire  into  the  controTersy  between 
M.  and  H.,  aa,  though  asaerting  that  M.  had 
assigned  a  moiety  of  his  Interest  to  her,  it 
asserted  thia,  not  aa  a  defenae,  bat  by  way  (rt 
axplanatioi)  of  her  wdght  of  lotoait  in  the 
partnenhip. 

HeatKsat.  Brown,  ud  UcOoUmn,  JJ^  dl»- 
aentlng. 

Appeal  from  court  vt  commoB  i^eaa,  Fhlla- 
dtiphia  county. 

Salt  by  Ida  Mukto  Hessenbnich  and  hua^ 
twnd  against  John  Markle  and  othen.  De- 
cree for  plaintiff  a.  Gertaln  defendants  ap- 
peal Affinned. 

James  Scarlet,  J.  Q.  Orevellng,  and  Geo.  L. 
Orawford,  for  appellant  Oeorge  B.  Markle. 
D.  L.  Rhone,  for  appellant  Clara  Markle. 
SuDDd  Olcketm.  for  appellant  G.  B.  UaiAde 
A  Ool  John  O.  Johnaoo,  for  appelleea. 

DEAN,  3.  Geo^  B.  Markle  waa  Indebted 
to  Us  slater,  Ida  Bf.  Hessenbnieh,  In  tiie 
amonnt  of  two  notes,  asgregaUns  Oie  smn 
of  fllO.OOO,  the  notes  being  dated  June  28, 
1888,  payable  in  SO  days,  with  Interest  from 
Jnl7  1,  1883.  On  the  same  day,  as  collateral 
security  fw  the  debt  he  deUT«red  to  bis  sister 
an  assignment  of  one  moiety  of  his  Interest  in 
the  partnership  of  O.  B.  Markle  &  Oo.,  miners 
and  sblppera  of  coal  in  Luaeme  county,  with 
power  to  Mrs.  Heasenbmch  to  aeU  said  In- 
terest at  public  sale  If  default  was  made  tat 
payment  of  the  notes  at  maturity.  George  B. 
Markle  paid  nether  principal  nor  taiterest  on 
the  notes  to  Noronber  4,  1888^  when,  in 
the  exercise  of  the  power  conferred  upon  her 
by  the  written  aaslgnment  after  SO  days'  no* 
tloa  of  her  intention  so  to  do,  Mrs.  Hessen- 
bmdi  sold  the  collateral  at  public  sale,  and 
herself,  Indirectly,  became  the  purchaser  on  a 
bid  of  ^,000.  The  other  moiety  of  his  inters 
est  bad  been  assigned  to  Clara  Blarkle,  another 
ristu,  as  sectvlty  for  a  ddit  he  owed  to  her. 
During  Oie  existence  (prerioiiB  to  the  as> 
Blgunent  to  Mrs.  ^ssenbrach),  of  the  Ann 
of  George  B.  Markle  &  Co.,  many  dividends, 
payable  to  ttte  partni»s,  acccnrdlng  to  their  re- 
spectiTe  Interests,  had  bem  declared.  That 
on  the  George  B.  Markle  Interest  had  always 
been  paid  to  blm.  After  the  assignment  the 
declared  dividends  upon  his  whole  share  from 
October  7, 18M,  to  Jnly  1,  1886,  amounted  to 
$107,876.  Of  this  sum  each  fristw  had  drawn 
$10,937.50,  leaving  unpaid  $86,500,  one-half  of 
which— $^790— bdonged  to  each.  George  B. 
Markle  set  up  In  hostility  to  his  sister  Mrs. 
Hessenbmdi  a  claim  to  this  money,  and  nott- 
fled  the  partnoahip  not  to  pay  to  her.  Olara 
Markle  asserted  a  right  not  only  to  her  own 
mototy,  bat  to  Qie  one  dalmed  hj  Iba.  Hes- 
senbmdi.  She  relied  on  certain  awrlgnmcnta 
of  his  whole  hiterest  to  ber  by  the  brother, 
George,  made  6Qi  June,  IBM,  and  2&th  Oo- 
tober.  1897.  To  avoid  peril  of  mlspayment 
the  partnership  deporited  tbe  wbcde  of  the  bal- 


ance of  the  dividend.  fSBJSOO,  with  Drezel  ft 
Co.,  reqmnalble  bankers  of  FhUadelpbla,  to  be 
held  by  tbem  until  tbe  diluted  owoerablp  of 
tbe  ,dlvid«ida  on  George'a  Share  was'aettled, 
either  amicably  or  Judicially.  Mrs.  Hesaeur 
bruch  then  filed  thla  bill  against  defendants, 
setting  ont,  mwe  at  length,  aubatantlally  tbe 
facta  as  narrated,  and  praying  that  she  be 
declared  the  ownor  of  a  moiety  of  Qet^'i 
intwest,  and,  as  mch  owner,  that  ha  ri^t  to 
receive  the  dividends  on  Bodi  moiety  be  Ju- 
dicially declared,  and  that  the  holders  of  the 
money  be  directed  to  pay'  the  same  to  her. 
The  answer  and  cross  bill  oC  Clara  Markle  In 
sobstanoe  averred  a  pared  agreement  between 
Mrs.  Hessenbroch  and  her  brother,  which  In- 
duced the  vrritten  one,  by  which  parol  agree- 
ment Mrs.  Hessenbroch  promised  that  ha 
brother  should  retain  the  rl^t  to  receive  an 
dividends  declared  on  bis  share,  and  that  ahe 
would  not  exercise  her  power  to  sell  prifv  to 
let  of  September,  1897,  wlthont  the  consent  of 
the  brother;  that,  aa  he  had  not  glvoi  bli 
consent,  the  dividends  on  the  whole  diare  un- 
der the  subsequent  assignments  had  passed  to 
ber.  The  answer  of  ttie  Ann  and  remaining 
partus  Is  that  dlvldoida  bad  been  declared 
out  of  profits  from  time  t(i  time,  and  paid  over 
to  all  the  partners  except  on  George  B.  Mat 
kle's  interest;  but  tbat  dividends  dedared  and 
payable  on  this  last  riiare  had  not  been  paid 
over  because  of  a  controversy  between  Mrs. 
Hessenbmcb  and  her  brother  aa  to  ^e  right 
thereto,  and  tbat  the  company  Is  ready  and 
willing  to  pay  tbe  same  whenever  this  contro- 
versy is  Judicially  settled.  The  answ«  of 
Geo^  B.  Maricle,  In  aubstance,  makes  the 
same  statements  aa  Out  of  Clara  Markle 
though  much  mom  In  detail  Hla  defense,  on 
the  merits,  la  practically  set  ont  In  the  idzUi 
paragraph  of  his  anawer,  thus:  "(6}  I  deny 
that  any  dividends  doe  and  set  apart  to  me 
upon  the  books  of  the  said  firm  at  the  time  of 
said  sale  passed,  by  virtue  ttiereof,  to  the 
complainant,  as  pnrchaaer  of  said  Interest 
*  *  *  I  deny  thi^  by  virtue  of  said  sale 
the  said  Ida  Markle  Hessenbroch  became  and 
Is  enttUed  to  any  accounting  tw  said  interest 
qp  to  the  time  of  said  sals,  or  slnc^  and  aver 
tiiat  any  accounting  of  my  Interest  therebi 
vested  In  Clara  Markle  under  and  by  virtue  of 
the  sev^al  asslgnmenta  to^hw,  and  especially 
under  the  asslj^mient  of  June  S,  1886^  befiue 
referred  to."  He  further  avored  that  a  bill 
In  equllT,  prior  to  the  one  In  this  case,  had 
been  filed  in  tbe  court  at  common  pleas  of 
Luzerne  county,  wherein  George  B.  Alvan  and 
Clara  Markle  were  plalntllDB,  and  the  other 
parties  named  as  defendants  in  this  case.  In- 
cluding Mrs.  Hesarabruch,  thla  plaintiff,  were 
named  as  defendants,  wherein  the  same  sob- 
ject-matter  is  contested  which  is  sou^  to  b* 
determhted  by  this  bill,  and  tbat  the  issue  is 
now  pending  for  decision  In  that  court,  and 
that,  therefore,  thia  complaint  should  be  dit- 
mlased.  The  issue,  as  thus  made  up,  came  on 
for  trial  In  the  court  below,  niere  was  a 
patient  and  prolonged  bearing,  and  a  large 
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Tcdume  of  teetlnumy  taken.  Hie  learned  trial 
Jodge,  ML  both  facts  and  law,  found  In  favor 
of  plaintiff.  We  itaall  not  ccmcem  onnelvea 
wltb  a  dlacnsBlon  of  tlie  contradictory  eTl< 
dence;  A  carefnl  examination  of  It  falls  to 
aatlBfy  ns  that  there  Is  any  manifett  error  in 
the  findings.  On  the  contrary,  we  believe 
tbay  are  folly  warranted,  and  are  right  Aj 
to  the  aTerment  of  lis  pendens  In  the  answer 
of  George  R  HarUe  In  this  case.  It  Is  purely 
a  qnesdon  of  law  determinable  from  an  In- 
spection of  the  records  In  the  two  causes.  In 
eqnltgr,  oftoi.  perhaps  generally.  It  is  a  ques- 
tkai  of  fact  referable  to  a  master  to  take  tes- 
timony and  repml;  bat  here  nothing  dehors 
the  recmrde  would  shed  Ught  aa  the  question. 
It  Is  not  doubted  that  a  plea  of  Us  pendens  Is 
a  good  plea  In  abat«nent  to  a  bill  In  equity, 
but  the  authorities  are  not  altogether  In  ac- 
cwd  as  to  what  la  requisite  to  sustain  the 
plea.  A  clear  statement  of  what  must  be 
shown  Is  glTen  In  Harrlsburg  t.  Railway  Co., 
1  Pa.  DIst  R.  192:  "A  plea  of  former  suit 
pmdlng  most  all^  that  the  case  Is  the  same, 
the  parties  the  same,  and  the  rlg^ta  asserted 
and  the  relief  prayed  for  the  same;  and, 
where  the  truth  of  the  plea  can  be  ascertained 
by  an  Inspection  of  the  record,  the  court  will 
determine  the  question  without  a  reference." 
This  Is  but  a  concise  summary  of  the  weight 
ot  authority  on  the  stUiJect.  Let  us  determine 
the  availability  of  the  plea  to  these  defend- 
ants by  the  test  thus  laid  down.  The  bill  In 
Luzerne  county  was  filed  28tb  of  August, 
1890;  the  one  before  us,  May  24,  1888.  The 
parttes  plaintiff  In  the  Lnseme  bill  are  Qeorge 
B.  Markle,  Alran  Markle,  and  CSara  Markle; 
ttie  defendants,  XL  P.  Wilbur,  the  executors  of 
William  UUy,  deceased,  John  UaAle.  Ida 
Hessenbruch,  and  Herman  Hessenbruch.  Al- 
tliongh  not  the  aame  plaintiffs  and  defendants, 
the  aame  persons  are  embraced  In  both  bills. 
We  may,  therefore,'  with  perhaps  some  llber- 
aUty  of  constmctlon,  assume  that  the  parties 
are  the  same.  Bvt  Is  the  case  the  same? 
This  most  be  ascertained  by  comparing  the 
aTerments  of  the  two  hills.  The  first  parar 
graph  In  the  Luseme  bill  aTera  and  sets  out 
the  articles  of  co-partnership;  the  second,  the 
death  of  William  Ully,  and  the  subetltuUoa 
ot  bis  executors  as  repreaentatlTes  of  bis  In- 
terest; the  third,  that  B.  P.  Wilbur  had  parted 
with  all  his  Interest  yet  continued  to  act  as 
a  partner,  and  meddle  with  the  business,  at 
the  request  of  the  remaining  def aidants; 
fourth,  that  Wilbur  fraudulently  and  mall- 
clonsly  conq;>lred  with  the  other  defoidants  to 
exclude  the  plaintiffs  from  any  part  or  lot  In 
the  management;  fifth,  that  John  Markle,  at 
the  formation  of  the  partnership,  as  a  condi- 
tion to  being  appointed  manager,  agreed  he 
would  cease  to  act  If  his  management  did  not 
prore  satisfactory  to  all  of  the  partners,  yet 
in  Tlolatlon  of  his  agreement  he  persisted, 
against  the  protest  of  plaintlfFs,  In  holding  on 
to  his  appointment;  sixth,  avers  In  elaborate 
spedflcatlons  his  dishonesty,  extravagance, 
and  general  mtenanagement;  seventh,  that 


vtlll  greats:  extravagance  Is  contemplated  In 
the  future;  eighth,  because  of  valuable  con- 
tinuing leases,  not  assignable,  Irreparable  Iosr 
would  result  If  the  partnership  were  dissolv- 
ed; ninth,  a  general  averment  of  conspiracy 
to  exclude  plaintiffs  from  any  share  in  the 
management  N»t  notice  the  prayers  for  re- 
lief: Hirst  that  '^Ibur  be  restrained  from 
taking  any  part  In  the  manag^nent;  second 
and  third,  that  all  of  defendants  be  restrained 
from  excluding  plaintiffs  from  taking  part  In 
the  management  and  John  lilarkle  from  act- 
ing as  manager,  to  their  exduslon;  fourth, 
that  defendants  and  all  their  employes  be  re- 
strained from  making  new  and  extravagant 
Improvements;  fifth,  that  they  be  restrained 
from  paying  out  dividends  wiUiout  consent  of 
plaintiffs.  Hie  remaining  prayers,  from  sixth 
to  tenth,  inclusive,  ask  that  defendants  and 
the  manager  be  directed  to  account  for  cost 
of  improvements,  coal  sold,  expense  of  min- 
ing, and  salaries;  the  eleventh  and  twelfth 
are  for  i^olntm^t  ot  a  master  and  (eneral 
reUef. 

When  we  consider  the  averments  of  Mrs. 
Messoibmcb's  bill  and  the  answers  thereto, 
heretofore  noticed,  not  one  of  them  touches 
the  subject  in  controversy  In  the  Luzo^  bill. 
The  latter  Is  a  complahihig  and  dissatisfied 
partner's  blU.  It  Is  not  even  hinted  that  one 
of  defendants— Mrs.  Hessenbruch— dishonestly 
seeks,  by  a  pretended  assignment  to  claim 
the  share  and  divldraids  of  one  of  b^  co-part- 
ners; nor  is  there  any  prayer  for  relief  against 
such  cdalm;  nor  does  the  answer  of  Mrs.  Hes- 
senbruch raise  any  question  which  can  move 
the  Luzerne  court  to  Inquire  Into  the  contro- 
versy raised  by  the  Issue  now  before  ns. 
True,  In  the  third  paragraph  of  her  answer 
she  asserts  that  George  B.  Bfartie  has  assign- 
ed a  moiety  of  his  lnt«:«st  to  her,  tmt  she  as- 
serts this  not  as  a  defense,  but  by  way  of 
explanation  of  her  weight  of  interest  In  the 
partnership.  Mrs.  Hessenhruch's  bill  raises 
no  question  as  to  the  honesly  of  John  Markle, 
or  management  of  the  business.  She  E,ven 
that  dividends  have  been  declared,  have  been 
set  apart  and  deposited  with  a  stakeh<rider 
f(B>  the  pr(^>er  owner  of  George's  share.  She 
asks  for  no  accounting.  As  to  whether  too 
much  or  too  Uttie,  she  makes  no  suggeartlon. 
Even  Gewge  does  not  aver  In  his  answer  that 
at  least  this  amount  of  money  deposited  Is 
not  payable  to  the  real  owner  of  his  interest 
He  only  avers  that  be  Is  still  the  owner.  We 
are  of  opinion,  with  the  court  below,  that  tlie 
oases  are  not  the  same;  that  the  rights  assert- 
ed and  the  relief  prayed  for  are  not  the  same; 
therefore,  that  the  plea  of  a  Conner  action 
pending  Is  not  sustained. 

The  argumoit  ot  the  learned  counsel  for 
appellant  that  all  that  passed  by  the  assign- 
ment to  MiB.  Hessenbruch  was  a  mere  ri^t 
to  an  account— an  Intangible  thing,— which 
she  must  assert  by  bill  against  the  partners 
for  an  account  is  without  merit  Such  a  plea, 
If  sound,  could  only  be  raised  by  the  partner- 
ship.  If  the  assignment  was  good,— as  the 
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court  bdo#  feM  foanO,— George  B.  MazUe 
has  no  fortber  Intereat  In  the  moiety  assigned. 
Hov  Jils  assignee  aboil  enf«ce  her  right  nn- 
der  the  assignment  If  the  partnenhlp  denies 
It  Is  no  coacem  ot  his.  The  ^urtnemhlp  ae> 
knowledges  U,  and  Is  ready  to  pay  the  dlrl- 
dends  dedared  npon.  It  to  the  proper  owner. 
Indeed.  and«r  the  first  paragraph  of  Uie  part* 
nnshlp  agreemoit,  they  could  not  well  do  oth- 
erwise. The  ivpeal  Is  dismissed,  at  costs  at 
apDOlaat,  and  the  decree  of  the  court  below  is 
affirmed. 

MBSTREZAT,  X  We  cannot  assent  to  the 
dedsloa  eC  the  maj<alty .  of  the  court  The 
court  bdow'  abonld  be  reversed,  and  the  bill* 
be  dismissed  on  the  plea  of  Us  pendens.  Both 
bllla  Involve  the  same  subject-matter,  and  are 
between  the  same  parties.  The  bill  In  Ln- 
aenie  county  wae  filed  August  28,  189C,  and 
averred  the  partnership,  the  names  and  re- 
spective Interests  of  the  partnera;  alleging 
Oeorge  B.  Markle's  Interest  to  be  the  Vst> 
and  Ida  M.  Hessenbnicb's  to  be  the  i/n;  the 
mismanagement  of  the  business  ef  the  firm 
by  the  defendants,  and  a  conspiracy  to  ezclnde 
the  plaintiffs  from  participating  In  the  man- 
agement thereof;  and  prayed.  Inter  alia,  "that 
said  defendants  be  compelled  to  render  to 
yonr  orators  a  true  account  of  the  net  pn^ts 
ot  the  said  firm  from  all  Bources  from  Janu- 
ary 1,  1890,  to  this  date,  and  to  pay  yonr 
orators  their  share  ot  the  sama"  The  answer 
of  Hrs.  Heasenbruch  set  forth,  Inter  alia,  that 
Qeorge  B,  Markle  had  assigned  his  Interest  la 
the  firm  to  herself  and  sister,  to  secure  bis  In- 
debtedness to  them,  and  that  he  had  little,  if 
any.  Interest  in  the  business.  It  contained  the 
usual  prayer  that  respondent  might  be  dis- 
missed with  costs.  About  three  years  after 
the  bill  was  filed  in  Luseme  county,  to  wit, 
OD  May  24,  1888.  and  while  the  same  was 
pending  and  undisposed  of,  Mrs.  Hessenbmch 
filed  this  bllL  It  sets  ftwth  the  names  <^  the 
partners  otmiposlng  the  firm  of  Oeorge  B. 
MaiUie  ft  Co.,  and  avers.  Inter  slia,  that,  ante- 
cedently to  June  28,  180S,  George  B.  Martie 
was  a  partner  In  and  owner  at  two-eixteenths 
of  the  assets  and  business  of  said  firm;  that 
ttie  irialntiff  had  purchased  and  was  the  owih 
er,  at  the  time  of  filing  the  bill,  of  one  moiety 
of  George  B.  Markle's  Interest  in  the  estate 
and  property  of  the  firm,  and  "thus  became 
entitled  to  an  accovnt  of  the  same";  Chat  divi- 
dends had  been  declared  upon  said  moiety  of 
interest,  but,  in  oonseqnence  of  a  notice  from 
Geoi^  B.  Markle  the  partnership  refused  to 
pay  them  to  ber;  snd  that  George  B.  Markle 
denied  the  plaintiffs  ri^ht  to  a  moiety  of  his 
Interest  In  said  partnership,  and  the  partner- 
sh^)  refused  to  recognize  the  same.  The  pray- 
ers for  reli^  are,  int^  alia:  (a)  A  decree  that 
the  plaintiff  is  entitled  to  a  moiety  of  all  the 
estate  and  property  of  George  B.  Markle  In 
the  partnership  and  partnership  estate  and 
property  of  George  B.  Markle  &  Co.;  (b>  an 
accounting  by  the  partners  of  all  tnterest,  in- 
come, proftts*  and  dividends  declared  upon  her 


Bhan  oC  tbt  aastts  ttunot  «C  mU  Oeofaa  B. 
Markle,  now  ptysble  to  t/iKi  n  dacree  or- 
doing  the  film  to  pay  orsr  to  ber  a  mototy  of 
aO  Infomw,  proOts,  and  dlvldenas  henbotose 
declaKsd  won  the  shax«  ot  George  B.  MsAle 
In  the  partnerah^;  and  (d)  a  decree  ordering 
said  firm  to  recognise  her  as  the  owner  of  a 
moiety  of  the  share  In  the  partnership  estate 
and  i^XHiMrty  tormaij  belonging  to  George  B. 
Markle,  and  to  pay  over  to  her  a  moiety  of  all 
sums  of  money  which  may  become  payable 
by  said  partnerahlpk  ont  of  Its  assets  or  ofit* 
erwlse,  on  ancoont  of  aald  rtwre  Tte  answer 
of  Geocge  B.  Markle  denied  tiiat  Mrs.  Hesaan- 
tench  wss  tiie  owner  of  a  mirfety  of  his  In- 
terest In  the  partnership  or  was  oititled  to 
any  sbsre  of  the  dividends  doe  and  set  apsrt 
for  blm  by  the  partnership^  and  averred  the 
poideacy  ot  a  bill  ht  the  court  of  common 
ideas  of  Luxerne  county,  whoeln  the  parties 
and  subject' matter  contested  here  are  the 
same,  and  denying  the  right  of  the  plaSntlfl 
to  the  accounting  iRsyed  for.  It  Is  true  that 
the  bill  in  Luseme  county  Is  more  comprehen- 
sive than  this  bill,  but  the  same  eubJeeUnatier 
Is  faivolved  In  both,  and  part  of  the  relief  pray- 
ed for  Is  tiie  same.  It  Is  conceded  that  the 
parties  are  the  same,  and  both  bills  pray  for 
an  accounting  of  the  profits  of  the  firm  and  a 
decree  of  payment  to  the  plaiatlff  of  his  shaxa 
therein.  The  bill  in  Luzerne  county  neces- 
sarily raises  the  question  ot  the  ownership 
of  George  B.  Markle's  interest  In  the  budness 
of  the  Qrm.  The  Issues  tlure  raised  cannot  be 
determined  without  ascertaining  what  his  past 
and  i»eseut  Interest  In  the  firm  is,  snd  what 
part  of  the  dlvldends  de<dared  by  the  partner- 
ship are  doe  him.  As  Mrs.  Heasenbrueb,  ttie 
plaintiff  here,  Is  party  to  that  bill,  she  can  end 
most  set  up  and  demsnd  in  that  proceeding 
her  Interest  In  Qeorge  B.  MsrUe's  share  of  the 
partnership  assets,  and  have  her  rights  tkers- 
to  adjudicated.  A  decree  in  that  suit  win 
oonetade  George  B.  Ma^le  and  Mis.  Hessen- 
bmch as  to  the  owner^lp  of  his  Interest  in 
the  firm,  and  to  any  dividends  declared  there- 
on by  the  partner^p.  It  Is,  therefore,  dear 
that  In  both  bilia  ^'the  case  ts  the  saae,  the 
parties  the  same,  and  the  rights  asserted  and 
the  relief  prayed  tor  the  same."  The  idea  of 
lis  pendens 'Is  good,  and  ttw  Ull  dioidd  be  dis- 
missed. 

BBOWN  and  McCOLLCM,  JJ.,  concurxtng. 


(IK  Pa.  at.  131) 

EBOOB  et  at  V.  ^TITSTON  ft  a  ST.  BT. 
CO. 

(Supreme  Court  of  Pennsylvania.    March  12. 
1900.) 

PRKUMINART  INJnNCTION— REVIEW, 
Modification  of  preliminary  injuQction 
against  construction  of  a  street  railway  under 
ordinance  passed  with  improper  Infinenee  wtll 
not  be  disturbed;  the  modification  heAag  thnt 
the  fnjunctioD  should  not  interfere  wltfi  coa- 
struction  under  a  later  ordinance,  in  the  pass* 
lag  of  which  no  In^oper  lirflnenee  t^peaxa. 
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wuma  comity. 

Actiim  b7  Oharies  7.  KeoiAt  u>d  others, 
reatdenti  and  property  owum  Ixtt  Oldforge, 
against  tlw  Plttiton  ft  Sctantos  Street-Ball- 
way  Oompany,  for  an  Injunction.  From  an 
order  modifying  a  preliminary  injunction. 
plalntUh  appeal.  AlSrmed. 

Hie  opinion  of  Oe  court  below  on  modi- 
fying the  Injunction  la  as  foUoira: 

"The  preliminary  injunction  in  this  case 
was  cmtinned  cm  the  ground  that  the  ordi- 
nance under  which  the  defendanta  proposed 
to  construct  th^  road  waa  tainted;  that  It 
had  been  procured  by  improper  influences. 
See  oplnlm  filed  August  14,  1890.  The  de- 
fendants now  allege  that  since  that  time  an- 
other ordinance  has  been  passed  by  the  bor- 
ough authorities,  which  to  not  open  to  such 
a  diarge.  and  they  ask  that  the  Injunction 
be  modified  so  as  to  enable  them  to  con- 
struct tbelr  road  in  accordance  with  this 
last  wdlnance.  It  appears  that  at  a  regular 
meeting  of  the  borough  eoundl  of  the  bor- 
ough of  Oldforge,  held  on  the  14th  of  August, 
1809;  an  ordinance  entitled  *An  ordinance 
jtutborlzlng  the  coostructUm  and  operation 
of  a  street  railway  la-  the  borough  of  Old- 
fwge  by  the  Plttstm  and  Scrantmi  Street- 
BaUway  Company.'  was  Intxodueed,  and 
passed  first  and  secmd  readings,  and  at  a 
regular  meeting  of  the  council  b^  tm  the 
aiat  of  August,  18^9,  the  ordinance  was 
passed  on  third  reading;  four  of  the  fire 
members  present  voting  Tea,*  and  one  vot- 
ing 'Kay,*  ttiereaa.  The  ordinance  was  then 
presented  to  the  burgess,  wbo  returned  the 
same  without  his  approval  to  the  council  at 
Its  nut  regular  meting,  which  waa  held  on 
tbe  28th  of  August.  1890,  all  the  members 
being  present  Tbe  message  of  the  burgess 
was  read.  After  various  preliminary  mo- 
tfona  It  was  r^rularly  moved  and  seoHided 
that  the  ordinance  be  enacted  Into  a  law  and 
passed,  notwithstanding  ttie  veto  of  the  bur- 
gess; and  <m  this  Question,  the  nril  being 
caUed,  five  members  voted  Tea,'  and  two 
members  voted  *Nay,*  and,  tbe  names  of  the 
monbm  voting  having  been  duly  recorded, 
the  president  of  the  councU  declared  the  or- 
dinance to  have  been  properly  and  legally 
pawed,  and  the  same  to  be  advertised  and 
published  according  to  law,  which  was  done. 
In  accordance  with  tbe  t«ins  of  Uie  ordl- 
unce,  the  defendant  company  filed  with  the 
borough  clerk  a  written  acceptance  of  ttie 
provlsloBS  the  ordinance,  and  gave  to  tbe 
borough  an  Indemnifying  bond  in  tbe  sum 
of  t«i  thousand  dollars,  approved  by  the  bor- 
ough' sc^cltor,  to  secure  the  b<»^ugh  against 
any  claims  property  owners  by  reason  of 
change  of  grade  In  front  of  their  property, 
and  to  secure  the  ImhtooiA  for  any  expense 
for  litigation  arising  from  the  construction 
of  the  road. 

is  contoided  on  part  of  the  plaintlflto 
that  tbe  ordinance  now  In  question  was  pro- 
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cured  19  flie  same  meain  tlmt  tbe  first  one 

waa  procured  l^,  and  that  It  Is  so  better. 
Aside  from  the  evidence  which  was  adduced 
at  the  hearing  of  the  rule  to  continue  the 
preliminary  InJuncUon,  there  to  no  evidence 
of  auy  Improp^  Influence  being  brought  to 
bear  In  favor  of  any  ordinance  auttiorlsing 
the  company  to  construct  and  operate  the 
rood.  On  the  contrary,  as  soon  as  tbe  giv- 
ing of  passes  by  tiie  company,  and  the  ac- 
ceptance tiiereof  by  members  of  tbe  borough 
council,  had  been  de<dared  Illegal  and  Im- 
proper, the  conncllmen  wbo  hod  passes  im- 
mediately snrrwdered  tliem  to  the  company; 
and,  as  far  as  I  can  Judge,  tbe  ordinance  of 
August  28;  1800,  was  introduced  and  passed 
because  a  majority  of  the  borough  conncQ 
honestly  thought  It  should  be  done  for  the 
benefit  of  the  conununlty.  The  tact  tiiat 
they  were  paid  th^  witness  fees  and  ex- 
peuBM  at  tbe  formw  bearing  by  the  agent 
of  the  ccnnpany  does  not  appear  to  have  any- 
thing to  do  with  thto  ordhiance.  That  was 
all  done  In  connection  with  the  first  wdl- 
nance,  and  vraa  done  before  that  ordinance 
waa  declared  Illegal.  I  have  examined  the 
testimony  careful^,  and,  while  the  council- 
men  wbo  voted  toe  the  presoit  ordiaanoe 
are  tbe  same  councllmai  who  voted  for  the 
first  one,  I  cannot  find  that  their  votes  in 
the  present  case  were  cast  from  improper 
motives  or  procured  by  improper  means. 
And  now.  September  26,  1880,  It  Is  ordwed 
that  the  Injunction  heretofore  granted  and 
cimtlnued  be,  and  the  same  to  hereby,  so 
modified  thM  the  same  shall  not  In  any 
manner  restrain  or  Intertere  with  the  con- 
struction and  <^ra11on  by  the  defendant 
company  of  a  street  railway  In  the  borough 
of  Oldforge  luider  and  In  pursuance  of  the 
ordinance  of  the  28th  of  August  1800,  above 
referred  to." 

H.  M.  Hannah  and  J.  T.  McCoIlom.  for  ap- 
pellanta.  Edward  N.  Wlllard,  Bverett  Waz»> 
ren,  and  Henry  A.  Knapp.  for  Mvpellee. 

PER  CTTRIAM.  Tbts  Is  an  appeal  from 
an  order  of  the  court  below  modifying  a  pre- 
Ilmlnary  Injunction.  We  see  no  sufficient 
reason  for  Interfering  with  Hie  order  made 
by  the  court  at  l^ls  stage  of  the  proceed- 
ings, and,  In  accordance  with  our  usual  prac- 
tice in  this  class  of  cases,  we  abstain  from 
filing  any  oplnlm  now.  Order  afllrmed  and 
appeal  dismissed,  with  costs. 


(US  Pa.  St.  144) 
In  re  WHITMAN'S  BSTATBL 
^  Appeal  of  POWELL. 
(Sapreme  Oourt  of  Pennsylvania.   March  19b 
1900.) 

BZBCVT0R8-ACC0UNTINQ. 
Execntors  are  not  accountable  to  a  residu- 
ary legatee  for  losBea  In  carrying  od  testator's 
busioeBS  under  the  mandatory  direction  of  the 
will;  they  baving  acted  In  good  faith  and  with 
ordinary  prudence^  aad  evwytbing  doae  by 
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them  Mag  tnlly  known  to  kH  Interested,  and 
lione  wlthoQt  objection  from  anj  one,  and  the 
borrowiDg  of  moner  bj  the  executors  to  carry 
OQ  the  businesa.  whicb  testator  had  for  jean 
been  obliged  to  do,  bdng  urged  neb  resldn- 
ary  legatee. 

Appeal  from  orphan**  court,  Philadelphia. 

county. 

In  the  matter  of  the  estate  of  Edward  Q. 
Whitman,  deceased.  Exceptions  to  the  adju- 
dication of  ^e  account  of  the  executors  were 
dismissed,  and  the  adjudication  confirmed, 
and  Mary  Gstelle  Powell  appeals.  Affirmed. 

M.  T.  Simpson  and  John  G.  Johnson,  for 
appellant  Samuel  Wahellng,  for  ai^elleei. 

FBLU  J.  The  awlgnments  of  error  are  to 
tlifl  refnsal  of  the  conrt  to  surcharge  the  ac- 
oonntants  with  the  amount  of  losses  Incurred 
in  carrying  on  the  business  of  the  testator 
under  t3ie  direction  of  his  wilt  There  Is  no 
question  of  partnership  and  separate  ptoger- 
tj,  or  of  the  rights  of  creditors,  to  be  ecaiaid- 
ered.  The  business  was  the  IndlTidual  busi- 
nesa  of  the  testator,  and  the  a^Bant  Is  a 
daughter,  who  shares  In  the  residuary  estate 
only.  The  business  In  which  the  tutator  was 
oigaged  bad  been  conducted  by  bim  for  about 
20  years,  and  he  desired  to  preserre  It  tot  bli 
family,.  His  will  contained  mandatory  dlrec- 
tlons  to  his  executors  to  carry  on  the  butinesa 
for  2  years,  and  he  directed  thi^  the  stock, 
capital,  and  property  should  be  maintained 
in  the  same  condition  as  to  value  as  that  in 
whicb  It  was  at  the  time  of  his  death.  His 
entbre  estate,  except  his  household  furniture 
and  three  vacant  lots  of  land,  consisted  ot  the 
stock,  machinery,  fixtures,  and  book  accounts 
of  his  bnstness.  His  debts,  »cepttng  that 
for  the  rmt  of  the  bouse  In  wbich  be  lived, 
were  all  debts  of  his  business.  He  directed 
tbat  the  lots  should  be  sold,  and  the  proceeds 
used  for  the  pnrpoies  mentioned  in  bis  will. 
For  years  he  had  borrowed  mon^  In  (wder 
to  carry  on  bis  business,  and  at  bis  death 
owed  borrowed  money,  and  he  mnst  have 
known  tiiat  bis  executors  would  be  obliged 
to  borrow,  In  order  to  carry  out  his  directions. 
The  accountants  acted  In  entire  good  faith, 
and  with  at  least  ordinary  prudence.  The 
business  was  not  prosperous  when  it  came 
into  their  hands.  They  were  at  the  begin- 
ning <tf  a  period  of  great  bnainess  depression 
and  distmst  They  encount^d  unexpected 
dlfflcolties  because  at  the  necessity  U  remov- 
ing the  factory,— a  matter  over  wbidi  they 
had  no  control,  and  which  could  not  have 
been  foreseoi  by  them.  All  that  they  did  In 
the  conduct  of  the  business  was  fully  known 
to  all  tbe  parties  in  Interest,  and  it  was  done 
without  objection  from  any  of  tlion.  Much 
ot  whkdi  complaint  is  now  made  1^  tiie  appel- 
lant she  at  the  time  insisted  should  be  done. 
She  had  drawn  ber  share  of  the  prints  as  long 
as  profits  were  made,  and  In  the  early  part 
of  1894,  knowliv  the  danger  which  threateor 
ed  the  business,  she  wrote  to  one  of  the  ac- 
countants, urging  bim  to  laise  mon^  in  or- 


der to  save  It  Under  these  cbmrnstanceB, 
If  ber  righto  irere  as  hi^  as  those  oC  a  cred- 
itor of  the  estate  alie  wonld  have  little  rooni 
for  emni^alnt  As  it  la,  die  bas  none  wlut- 
ever.  Ute  decree  oC  dlstrlbntleit  la  afltrmed 
at  tta  enrta  oC  tiia  qqMllant 


(IM  Pa.  St.  UT) 

CLABE  T.  DAWSON. 
(Supreme  Oonrt  of  Peansyivania.   Mazdi  12, 

1000.) 

UPB  INSURANCB— DBllTH  OP  BBNSnCiaRT. 

Under  life  policy  for  benefit  of  wife  and 
children  of  inaured.  the  insnrer  agreeing  to  pay 
the  ammmt  thereof  to  Insured's  "benefidBiy, 
or  their  ezecators,  adminiatraton.  or  aHigne." 
and  "in  case  of  the  death  of  the  said  benefi- 
ciary"  before  death  of  iDBored  the  amount  to 
be  paid  to  the  ezecntors  or  administrators  of  in- 
sured, It  Is  only  in  case  of  all  the  benefidaries 
dying  before  Insured  tbat  payment  is  to  be  to 
the  personal  representatives  of  the  lattw. 

Appeal  from  court  of  common  pleas.  1mA- 
awanna  county. 

Action  by  George  R,  Clark,  guardian  of 
John  H.  Ranck,  against  Charles  W.  Dawson, 
executor  of  John  M.  G.  Ranck,  deceased. 
Judgment  for  plaintiff.  Defendant  am;>eala 
Affirmed. 

The  opinion  ot  the  court  below  la  as  Ci^ 
lows:  "By  the  policy  of  Insurance  ont  of 
which  this  controversy  grows  the  Insurance 
company  assured  the  life  of  the  decedent  J. 
M.  C.  Ranck,  toe  the  Jtandtt  of  Bmma  D. 
Ranck.  [his]  wife,  and  his  children*  (wlthmt 
naming  them),  in  the  sum  of  tea  thousand 
dollars.  He  had  at  the  time  four  cblldren, 
Hattle^  Horatio  P.,  Edward,  and  John  H.;  hot 
at  his  death  only  two  of  them  were  Uvlnc 
hii  two  children  Battle  and  Edward,  aa  w^ 
as  his  wife,,  having  died  bef<Hre  him.  By  One 
further  terms  <tf  the  policy  the  Insurance  eon- 
pany  promised  and  agreed  'to  pay  the  said 
sum  awured  *  *  *  to  tb»  said  bentf- 
clary,  or  their  executors,  administrators,  ot 
assigns,  In  sixty  days  after -due  notice  and 
proof  of  death  of  the  person'  whose  life  was 
assured;  and,  'in  case  of  the  death  ot  tiie 
said  beneflclary  beton  or  at  the  time  of  flie 
death  of  tbe  person  whose  life  Is  assured, 
the  amount  ot  the  aararance  ahall  be  payid>le 
at  maturity  to  Uie  uecntoni  admlnlstratora, 
or  assigns  of  the  said  person  whose  Ufft  b 
assnred.'  Al  the  time  or  Mr.  BandE*8  deaUi 
the  policy  was  subject  to  charges  and  deduc- 
tions whicb  reduced  It  to  SS,001.  Tfala  snm 
was  paid  by  the  company  to  his  sncntor,  and 
the  question  now  Is,  to  irtiom  does  n  b^oag? 
There  la  no  dispute  aa  to  one-half  of  It,  92»- 
7BQ.60,  which  It  la  omceded  belongs,  an^  has 
in  fact  been  paid  to.  Hie  two  surviving  dill- 
dren,  Htmtio  and  John.  But  as  to  the  other 
one-half;  r^reeentlng  the  interests  of  the  two 
children  who  predeceased  th^r  father,  llie 
executor  contends  that  under  Ibe  terms  of 
tbe  policy  It  belongs  to  the  estote.  This  can- 
not be  the  case  If  tbe  policy  Is  either  to  be 
regarded  as  for  tbe  boi^  of  all  the  bene> 
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fldaztef  Ammed  In  It  u  a  class,  or  If  the  In- 
terest slreii  to  eacb  of  ttaem  was  a  Tested  In- 
terest. In  the  one  case,  as  each  beneficiary 
dropped  oat,  the  whole  policy  wonld  stand  for 
the  benefit  of  those  who  remained;  and  In 
the  other,  as  each  of  them  deceased,  his  In- 
terest would  pass  to  his  personal  representa- 
tive. The  position  taken  by  the  executor  is 
based  on  the  last  clause  of  the  section  of  the 
policy  quoted:  'In  case  of  the  death  of  the 
said  beneficiary  before  or  at  the  time  of  the 
death  of  the  person  whose  life  la  assured, 
ttie  amount  of  the  assarance  shall  be  payable 
at  maturity*  to  the  executors,  administrators, 
or  sssifna  of  the  pemon  Insured.  This  dear- 
ly refers  to  the  death  of  all  the  beneficiaries^ 
and  jiot  to  the  death  of  either  one  of  them. 
While  the  word  'beneficiary'  Is  In  the  singu- 
lar number,  that  it  refers  to  the  whole  class 
Is  evidenced  as  well  by  the  context  as  by  the 
qualification  used.  Tlie  contingency  provided 
for  Is  the  death  of  the  'said  beneficiary,*— 
that  Is  to  say,  not  either  one  of  them,  but  all; 
or.  In  other  words,  a  total  failure  of  those 
competent  to  take.  If  It  read  'beneficiaries,* 
In  the  plural,  there  could  be  no  controversy, 
and  that  Is  what  we  think  It  means.  A  sim- 
ilar mistake  In  the  use  of  the  singular  for 
the  plural  Is  found  In  the  first  part  of  the 
same  section  where  the  company  agrees  to 
pay  the  sum  assured  to  the  said  beneficiary 
or  their  executors,  administrators,  or  assigns,' 
etc,— a  confusion  of  number  which  is  clearly 
an  error.  The  policy  Itself  Is  not  before  us, 
and  we  cannot,  therefore,  tell  whether  these 
mistakes  arise  from  the  printed  parts  of  the 
policy  or  from  carelessness  In  filling  up  the 
blanks  left  in  it  From  whatever  source  they 
come,  we  are  of  the  (pinion  that  no  part  of 
the  policy  goes  to  the  estate  of  the  decedent 
unless  during  his  life  all  the  benefldartes  spe- 
cifically provided  for  failed.  It  will  be  noted 
that  we  do  not  undertake  to  say  whether  the 
Interest'  of  each  beneficiary  nnder  the  terms 
of  the  policy  is  a  vested  Interest  or  whether 
one  takes  from  the  other  by  right  of  snrvlvor- 
ahlp  on  account  of  the  gift  being  to  the  whole 
of  them  as  a  class.  Strictly  speaking,  per- 
haps, we  ought  to  decide  that  question  In  or- 
der to  determine  whethw  the  plaintiff,  as 
snardlan  of  one  of  the  children,  is  entitled  to 
recover.  It  does  not  necessarily  follow  that 
,  he  would  be  because  of  our  holding  that  the 
money  does  not  belong  to  the  executor.  There 
la  another  alternative,  and  that  Is  that  the 
share  of  each  child  deceased  should  go  to  his 
administrator,  to  be  distributed  upon  the  set- 
tlement of  his  estate  to  the  parties  entitled 
thereto.  The  case  stated  loses  sight  of  this, 
and  only  submits  to  us  whether  the  guardian, 
or  the  estate  of  the  decedmt  is  entitled  to  the 
one-quarter  spoken  of.  We  are  of  the  opln- 
loa  that  It  does  not  belong  to  the  estate,  and 
we  therefore  ^ve  It  to  the  guardian.  This  is 
a  short  cut  to  where  It  would  ultimately  go, 
If  our  views  are  correct  as  to  Its  not  belong- 
ing to  the  executor;  because  each  of  the  two 
•wtItIiic  ehUdra  woold  Inhwlt  trmn  thOM 


deceaaed  oiifr4ialf  of  the  estate  of  tba  latter, 
and  It  Injures  no  one  to  so  award  It  instead 

of  going  Into  the  qnestlon  of  vested  Intereste 
and  the  right  of  snrvtvcHrBblp,  which  the  oth- 
er course  would  Involve.  On  th^t  point  we 
do  not  attempt  to  paaa,  and  these  observa- 
tions are  made  so  that  it  may  clearly  appear 
that  we  have  not.  Judgment  Is  entered  m 
the  case  stated  In  f  aviw  of  the  plaintiff  tot 
the  sum  of  11,875.26." 

Yosburg  &  Dawson,  flor  appellant  B.  F. 
Tlnkham,  for  ^pellee. 

PBR  OURIAM.  The  Jodgmeot  bt  thia  earn 
is  affirmed  on  oplnioD  «f  tb»  leanMd  amt 
twiow. 


(1A5  Ps.  St.  12S) 

MAGBY,  HBNDBBSON  ft  CO..  Limited,  v. 
HBGBB  et  at 

(Snprane  Oonrt  of  Pennsylvaala.    Blar^  12, 

1900.) 

INDSUNITT  BOND-DSPBSNSB— FAliSB  RBPRB- 

8BNTATI0N3. 

It  is  a  defense  to  an  action  on  a  bond  con- 
ditioned for  faitlifnl  performance  by  the  prin- 
cipal of  his  oontract  to  do  for  ptalnttfl  ail  the 
■toDework  necessary  In  a  bnilding  that,  at  the 
time  the  contract  was  made,  plaintiff  told  said 
principal  that  the  spedflcBtlons  could  not  then 
be  shown  him,  and  steted  to  him  the  amount  of 
work  required  thereby,  and  assured  him  his 
statement  was  correct,  and  would  be  verified  1^ 
the  specifications;  that  said  principal,  fully  be- 
lieving and  relying  on  the  representations,  sign- 
ed the  contract,  and  that,  on  discovering  the 
statement  was  untrue,  he  requested  a  reforma- 
tion of  the  contract,  and,  oa  r^osal  thereol» 
quit  work. 

Appeal  from  court  oC  oommoa  fileu,  Philft- 

delphla  counly. 

Action  by  iCacey,  Hendersw  ft  Gow,  Lim- 
ited, aealnst  Thomas  A.  Heger  and  othen. 
Rule  to  show  cause  why  Judgment  should  ami 
be  entered  for  want  of  a  sufficient  affidavit  ol 
defense  waa  discharged,  and  plaintiff  ^>peals. 
Affirmed. 

3.  Morris  Yeakle  and  Maxwell  Stevenson, 
for  aiE^lant.  George  i.  I>englw  and  A.  H. 
O'Brloi,  tor  awelleea. 

FELL,  J.  The  afiSdarlt  of  defesise  filed  hk 
this  case  was  dearly  sufficient  to  prevent 
judgment.  The  actlMi  was  on  a  bond  of  In- 
demnity conditioned  for  the  faithful  perform- 
ance by  (me  of  the  defendants,  T.  A.  Heger, 
of  his  contract  for  the  excavating,  grading, 
and  ccmcrete  work  necessary  In  the  bnilding 
of  a  storehouse.  The  substance  of  the  mate- 
rial avmnents  of  the  affidavit  Is  that  the  de- 
fendant was  a  subomtractor  for  work  to  be 
dime  by  the  plaintiff  tor  the  UiUted  States 
govraiunent,  and  that  at  the  time  of  entering 
into  the  contract  he  was  told  by  the  president 
of  the  plaintiff  company,  whldi  had  the  con- 
tract for  the  whole  work,  that  the  speclficsr 
tlons  could  not  then  be  shown  blm;  that  ths 
president  stated  to  him  the  amount  of  ezcava- 
tloo  and  ooncrete  woric  reaolred  by  Ae  ^ect- 
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flcattona,  anfl  asmaed  hbn  tlut  fals  statement 
warn  conrect,  and  would  be  -Terifled  tlw 
spedficatlMis;  that,  folly  Mlering  the  reire- 
sentationa  made,  and  relying  on  them,  be 
signed  the  agreement,  and  began  the  WOTk; 
that,  npon  dlBcovering  that  the  statement 
made  to  him  waa  Incorrect,  and  nntrue,  and 
that  a  much  greater  amount  of  work  would 
be  required,  he  requested  a  reformation  of  the 
contract,  and,  uiwn  the  refosal  of  the  plaJn- 
ttff,  be  quit  work.  The  facta  averred.  If  ea* 
tabllsbed  by  proof,  would  be  a  complete  dfr 
fenae  In  an  action  by  the  plalntifl  to  recoTer 
damagea  for  a  breach  of  the  contract  by  the 
defendant,  and  It  f oUowa  that  they  are  equally 
^ectlTe  In  an  action  on  a  bond  given  to  ae- 
cure  the  performancft  Ot  tbe  contract.  The 
judgment  la  affirmed. 


(US  Pa.  St.  1») 

KEIiLOW  T.  CITY  OF  SORANTON. 

(Snprame  Court  Of  Pennsylvania.    Uarch  12, 

1800.) 

OVTEOTITB  BIDBWAIX-^BOUOBHCa 

A  city  is  liable  for  an  injury  to  a  pedea- 
trian  from  a  fall  on  ateppii^  into  a  decided  de- 
preBslon  in  the  sidewalk,  of  which  the  city  had 
notice,  and  which  waa  concipaled  hy  the  anow 
and  slush. 

Appeal  from  court  ot  common  pleaarLacka>- 
wanna  county. 

Action  by  Ella  Kellow  against  the  city  of 
Scrantou  for  personal  injuries  received  wbUe 
walltlng  on  the  sldewalic.  Judgment  for 
pbUntur,  and  defendant  appeals.  Affirmed. 

A.  A.  Voabnrs,  City  BtA^  and  DavUt  J. 
DaTla,  Aast  Boi.,  tor  Kpp^Oaat  J<dm  F. 
Unrphy  an<\  L  H.  Buma,  for  appellee. 

PER  CURIAM.  That  there  waa  a  decided 
depreaslon  In  the  level  surface  ot  the  pave- 
ment, of  which  ibs  eltj  had  notice,  bat  faUed 
to  r^inlr,  and  that  It  waa  concealed  by  the 
anow  and  alnah  whldi  prevailed  at  tlie  mo- 
ment ot  fba  accident,  were  pa^iaUe  facta,  at 
to  which  there  was  bo  dispute.  It  was  cw- 
talnly  a  primer  question  ttE  flut,  under  all  the 
testimony,  whether  tbe  plaintiff  fell  npon 
stepping  into  t2ie  depraaalon  of  the  smlace, 
and  the  referee  baa  found  that  she  did. 
There  was  no  evidence  which  would  suffice 
to  anataln  a  charge  of  oontribntory  negli- 
gence. Tbe  aaalgnmenta  of  amtr  artt  dlamiaa- 
Id.  Judgment  affirmed. 


OH  F«.  St  IW) 

OOATBS  V.  OHAPMAIt 

(Supreme  Court  of  Pennsrlvanla.    March  12, 

1900.) 

FALLINa  OF  80A7F0U>-NBOLIO&NCa— PLBAD- 
ING  AND  PROOF— INSTRUCTIONS— EVI- 
DBKGB-FBIXOW  SBAVANTB. 
LTbongh  one  is  injured  by  the  falling  of  a 
scaffold  under  which  he  Is  working,  after  being 
warned  that  It  waa  a  dangerous  place,  he  is 
not  necessarily  barred  from  recovoy  thm^or; 


the  nature  of  the  warning  and  the  kaoiriadge 
of  the  person  giving  It  bnng  tor  the  consider^ 
ation  of  the  jury  on  the  qnestion  of  negligence. 

2.  A  request  for  charge  that  plaintiff  waa 
guilty  of  contributoiy  negligence,  if  he  was 
warned  that  tbe  position  under  the  acaffold  was 
a  dangerous  pUce  to  be  In,  and  In  qiite  Uiereof 
he  to^  the  position  wherein  he  waa  hurt;  ia 
properly  refused,  It  failing  to  state  that  the 
warning  had  reference  to  the  place  of  injury. 

8.  Under  a  statement  of  claim  alleging  tliat 
defendant  negligently  constructed  a  acaffold  of 
Inaufficient  atrength  to  support  the  weight 
placed  on  it,  followed  tar  a  atatement  of  the  dr- 
cumatances  of  the  acddrat,  in  which  It  la  al- 
leged a  iMard  ot  insuBlcient  strength,  placed 
across  an  area,  broke,  followed  by  an  allegation 
that  the  scaffold  was  overloaded,  and  in  conae- ' 
qnence  thereof  it  broke,  and  an  averment,  with- 
out apedfyiag  any  defect  In  ooBBtroctlon,  that 
there  was  negligence  In  the  use  ot  the  scaffold, 
there  can  be  recovery  without  proof  that  the 
board  over  the  area  broke. 

4.  Plaintiff,  a  carpenter,  employed  by  tht 
owner  and  builder  ot  houses  to  construct  tbe 
bay  windows,  is  not  a  fellow  servant  of  the  em- 
ployes of  defendant,  an  Independent  contractor 
for  the  brickwork,  who  furnished  the  materials 
and  laid  the  bricka  at  a  fixed  price  per  1,000, 
though  there  waa  a  general  superintendent  of 
the  whole  work  employed  by  the  owner  to  see 
that  the  varioua  contracts  were  complied  with, 
no  control  being  exercised  by  him  over  defend- 
ant and  his  workmen  except  by  calling  their 
attention  to  the  requlretaents  of  the  contract, 
and  no  directions  being  given  by  him  as  to  the 
manner  In  which  the  work  abontd  be  done: 
and  It  ie  Immaterial  that  defendant  instractcd 
his  foreman  to  obey  the  dlrectiona  of  such  sn* 
I>erlDtendent. 

6.  Where  a  witness  for  plaintiff  In  an  action 
for  injniy  from  the  falling  of  a  scaffold,  being 
asked  on  cross-examination  whether-  be  had  not 
told  a  number  of  persons  that  plaintiff  bad  told 
blm  tbe  scaffold  was  unsafe,  answered,  "No, 
sir:  but  they  tried  to  get  me  to  say  that  I  said 
BO,  there  is  no  error  in  sustaining  objection 
to  the  question,  "Is  that  true  or  not?"  aaked  a 
witness  for  defendant,  to  whom  the  above  ques- 
tion and  answer  were  read;  the  question  be- 
ing bad  In  form,  because  containing  two 
inquiries,  and  bad  in  sutMtance ;  tlie  matter  pro- 
posed to  be  contradicted  being  elicited  hj  irrele- 
vant cross-examination,  and  the  ground  for 
contradiction  not  having  been  laid  by  calling 
the  witness'  attantiaa  to  tiie  time,  place,  ana 
drenmstancea. 

Appeal  from  court  of  common  pleas,  Phll- 
adelphta  county. 

Action  by  Tbomaa  Coatea  against  William 
R.  Chapman  for  personal  Injuries.  Judgment 
for  plaintiff.  Defendant  appeala  Affirmed. 

Page,  AllinaoD  ft  Penroaib  tar  appellant. 
Tohn  J.  Whiter  for  appellee. 


FELL,  J.  Tbe  fifth,  alxUi,  seventh,  and 
eighth  aselgnments  are  the  cmly  ones  that 
need  be  noticed.  Of  the  fifth  It  la  suffident 
to  say  that  there  waa  testimony  tending  to 
show  that  tbe  plaintiff  was  not  Injured  while 
working  under  the  acaffold  which  fell.  If 
he  bad  been  under  it,  a  recovery  would  not 
necessarily  be  barred  by  the  fact  that  he  had 
been  warned  that  It  was  dangerous.  The 
nature  of  tbe  warning,  and  the  knowledge  of 
the  person  who  gave  It,  would  have  been 
Iffoper  for  the  conalderatftm  ot  tbe  Jury  on 
the  question  of  bis  negligence.  As  the  re- 
Quest  for  chBfg«  tB31a  to  state  tbat  Om  wan- 
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lag  had  reference  to  tbe  place  of  Injury,  It 

waa  properly  refused. 

Tbe  sixtb  aaBi^mn^t  relates  to  an  allied 
Tariance  between  the  allegations  of  negU- 
gence  and  tbe  proofs.  The  plaintiff  did  not 
confine  himself  to  a  single  all^atlon  of  neg- 
ligence. The  general  allegation  la  that  the 
defKidant  negligently  coastmeted  a  scaffold 
of  InsulDcleiit  strength  to  support  tbe  weight 
placed  upon  It  This  Is  followed  by  a  mote 
specific  statement  of  the  facts  and  circum- 
stances of  the  Injury,  In  which  It  Is  alleged' 
that  a  board  of  Insufficient  strength,  which 
was  placed  across  an  area  way,  broke.  Then 
follows  an  allegation  that  the  scaffold  was 
overloaded,  and  that.  In  consequence  thereof. 
It  broke.  Without  specifying  any  defect  In 
conBtmctlon,  It  Is  averred  that  there  was 
negligence  In  the  use  of  the  scaffold.  Under 
this  averment  the  plaintiff  conld  recover 
without  proof  that  the  board  over  Uie  araa 
way  broke. 

T\ie  contentjoB  on  which  the  seventh  as- 
signment Is  based— that  the  negligence,  if 
any,  was  that  of  a  fellow  workman— cannot 
be  sustained.  The  plaintiff,  a  carpenter,  was 
employed  by  the  owner  and  builder  of  a  row 
of  houses  to  construct  the  bay  windows. 
The  defendant  was  an  Independent  contract- 
or for  tbe  brickwork,  who  furnished  tbe  ma- 
terials and  laid  the  bricks  at  a  fixed  price  per 
1,000.  There  was  a  general  superintendent 
of  the  whole  work,  employed  by  the  owner, 
to  see  that  the  various  contracts  were  com- 
piled with.  He  exercised  no  control  over  the 
defendant  or  hfa  workmen,  except  by  calling 
their  attention  to  the  requirements  of  the 
eontract  He  gave  no  directions  as  to  the 
manner  In  which  the  work  should  be  done. 
The  fact  that  the  defendant  Instructed  his 
foreman  to  obey  the  directions  of  this  super- 
intendent did  not  make  his  empIoy6s  and 
those  of  the  owner  co-employ6s.  within  the 
meaning  of  the  rule  r^pectlng  the  negligence 
of  fellow  servants.  Hunt  t.  Hallroad  Ca,  61 
Pa.  St.  47& 

Tbe  eighth  assignment  relates  to  the  ex- 
clusion of  testimony.  A  witness  for  the 
plaintiff  was  asked  on  cross-examination 
whether  be  had  not  told  a  number  of  persons, 
some  only  of  whom  were  named,  that  tbe 
plaintiff  had  told  him  the  scaffold  was  un- 
safe. He  answered.  "No,  sir;  but  they  tried 
to  get  me  to  say  that  I  said  so."  A  witness 
for  the  defendant  to  whom  this  question  was 
read  was  asked,  "Is  that  trae  or  not?**  An 
objection  to  this  question  was  snstolned.  As 
Indei>endent  evidence  of  an  admission  by  tbe 
plaintiff  this  testimony  was,  of  course.  In- 
competent, and  its  admission  for  any  purpose 
was  to  be  carefully  guarded,  as  It  would  mis- 
lead the  Jury  If  they  failed  to  discriminate 
between  proof  that  a  witness  'had  said  to 
some  one  that  an  admission  had  been  made 
to  bim  and  proof  that  an  admission  bad  tn 
fact  been  made  by  the  plaintiff.  Toe  tiie 
purpose  of  contradiction  this  question  was 
bad  in  form,  becauw  it  contained  two  inqul' 


ties,  and  a  simple  affirmative  or  negative 
answer,  to  which  a  witness  should  be  con- 
fined, might  refer  to  eltbo',  and  the  lattear 
was  entirely  unimportant  It  was  bad  In 
substance,  (1)  as  the  matter  proposed  to  be 
contradicted  was  elicited  by  irrelevant  cross- 
examination;  &)  as  the  proper  ground  for 
contradiction  had  not  been  laid  by  calling  tbe 
witness'  attention  to  the  time,  place,  and  cir- 
cumstances. The  case  was  necessarily  tor 
tbe  jury,  and  we  see  no  error  In  its  submls- 
slon,  or  lA  tbe  rulings  of  tbe  court  The 
judgment  Is  affirmed. 

ON  Ps>  St  118) 

STRAWBSmOQ  et  al.  T.  OLAMOND  TBL. 
CO. 

(Supreme  Omrt  of  Pennsylvania.   March  12, 

1900.) 

RATIFICATION— SBCONDART  EYIDENOB. 
Where  notice  to  defendant  to  produce  Its 
minute  book  Is  disregarded,  nttifieatioD  of  the 
act  of  Its  president  in  making  a  contract  may 
be  shown  by  his  testimony  that  his  acti<Hi  bad 
been  approved  by  the  Erectors,  and  that  he  be- 
lieved a  resoInttoD  of  approval  had  been  of- 
fered snd  adopted,  and  the  fact  that  It  had 
regularly  maoe  payments  under  tbe  contract 

Appeal  from  court  ot  c«nmon  ideaa^'  FbM-. 
delpbla  county. 

Action  by  Wfillam  0.  BtrawlHidge  and  oth- 
ers against  tbe  Claxnond  Teletdume  Company. 
Judgment  for  plalntUh.  Defendant  appeals. 
Afltrmed. 

James  W.  fil.  Newlln.  for  appellant  Henry 
N.  Paul,  Jr.,  and  G  Berkeley  Taylor,  tar  ap- 
peDeea. 

FELL,  J.  Tbe  only  thing  In  dispute  at  the 
trial  was  the  authority  of  the  president  of  the 
corporation  defendant  to  enter  Into  the  con- 
tract upon  which  the  action  was  founded.  It 
was  conceded  that  services  had  been  rendered, 
and  that  tbe  defendant  might  be  held  liable 
on  a  quantum  meruit,  .but  its  liability  on  the 
contract  was  decked  on  the  ground  that  the 
president  bad  not  been  authorized  by  the 
board  of  directors  to  make  it.  The  defendant 
offered  no  testimony,  but  relied  wholly  upon 
tbe  incompetency  and  Insufficiency  of  that  of- 
fered by  the  plaintiff.  Before  tbe  trial  a  regu- 
lar and  timely  notice  was  given  the  defendant 
to  produce  its  minute  boofc.  This  notice  was 
disregarded  without  an  adequate  reason  be- 
ing shown,  and  the  president  of  the  company 
was  called  by  the  plaintiff  to  show  that  bis 
action  had  been  ratified  and  approved  by  the 
directors,  and  that  a  minute  of  their  action 
had  been  made.  This  evidence  was  compe- 
tent, and  clearly  sufficient  to  make  out  a 
prima  facie  case.  The  notice  to  produce  the 
minute  book  was  given  In  conformity  with 
the  long-establlsbed  practice,  and  It  opened  tbe 
way  for  the  Introduction  of  secondary  evi- 
dence. Worman  v.  Boyer,  14  Serg.  &  R.  212; 
Milliken  v.  Barr,  7  Pa,  St.  23;  Garland  v. 
Cunningham,  37  Pa,  St  228.  Tbe  president 
testified  that  bis  action  in  the  nutter  bad 
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been  anvoved  flie  dtaectoni  In  the  reffolar 
eonne  of  btnlneei,  and  tbat  be  believed  that  a 
reeolntloii  oC  apsaoYal  bad  been  offered  and 
adf^ted.  It  farther  aroeared  as  peool  at  rati- 
fication that  the  defendant  had  regularly  made 
payments  under  the  contract  from  Its  date 
until  the  fallore  of  the  company,  me  Judg- 
ment to  affirmed. 


096  Pa.  St.  in) 

8T0BK  T.  CITT  OF  PHILABBIJPHIA. 
(Supreme  Court  of  PemuylTanla.  March  12, 

1900.) 

UfUnNT  D0HAIN—DAHAG88— INJURY— NSau- 
OBNCB. 

1.  Under  Const  art.  16,  |  8,  proTiding  that 
partiee  iaveflted  with  the  prirUege  of  taking 
prirate  property  for  public  use  ahall  make  Just 
compensation  "for  property  taken.  Injured  or 
destroyed  bj  their  works,  highways  or  improTe- 
mNtta,"  the  injury  which  may  be  considered  iji 
proeeedingi  to  aueaa  damages  must  be  the  di- 
Kct,  imme^te,  and  necessary  or  unavoidable 
consequence  of  the  act  of  eminent  domain  It- 
self, irreai>ectiTe  of  care  or  negligence  In  the 
dc4iig  ot  it;  and,  whue  the  settling  of  the  walls 
of  a  house  (m  a  lot  not  abutting  on  a  street 
in  which  a  subway  is  being  made  by  a  city  to 
avcHd  a  grade  crossing  of  streets  and  railroad 
tracks  could  bare  been  avoided  by  due  care^ 
the  remedy  Is  1^  action  of  trespass. 

2.  Notice  by  viewers  to  assess  damages,  to  a 
person  to  appear  before  them,  and  appearance 
by  him,  give  the  viewers  no  authority  to  pass 
on  questions  of  damage  from  negligence. 

Dean  and  Mestresat,  IJ^  disBenting. 

Appeal  froU  court  of  common  pleaa,  Phil- 
adelphia coonty. 

In  the  matter  ct  the  change  of  grade  of 
FehnBylvanla  avoine.  From  the  report  of 
viewers  to  assess  damages,  finding  In  favor 
of  Annie  Bi  Stork,  the  dty  of  Philadelphia 
appealed  to  the  coart  of  common  pleas,  and 
from  its  Judgment  the  city  again  qipeala.  Be* 
versed. 

The  opinion  of  the  court  ttelow  on  motlra 
for  new  trial  la  as  followa  (Arnold.  P.  J.): 

**In  Oie  construction  of  a  subway  on  Penn- 
sylTanla  avenue  for  the  use  of  the  Philadel- 
phia A  Beading  Ballway  Company,  the  ^aln- 
tlflrs  bouse  had  been  destroyed.  It  was  de- 
prived of  its  lateral  support  by  removing  an 
adjoining  bouse,  and  became  ao  dangerous 
that  the  municipal  authorities  compelled  the 
plaintiff  to  take  It  down,  by  a  bm  hi  equity 
filed  in  court  (rf  conmum  pleas  No.  1,  of  Sep- 
tember term.  No.  774.  The  value  of  the  house 
so  destroyed  Is  not  In  dispute,  and  the  amount 
of  the  damages  allowed  for  it  by  the  Jury  is 
not  objected  to.  No  part  of  the  plalntlfrs 
land  was  actually  tefcen.  Her  lot  did  not  abut 
on  Pennsylvania  avenne,  whkdi  la  about  four 
feet  away.  The  snbway  was  oonatmcted  by 
O.  H.  Flynn  ft  Co.,  contractors,  and  it  was 
contended  tm  the  dty  that  the  injury  to  the 
plalntilTs  house  waa  caused  1^  the  contract- 
ors neglecting  to  shore  It  up  when  digging  out 
the  subway. 

"Two  principal  reasona  tor  a  new  tzUd  were 
filed,  botb  of  them  baaed  on  legal  grounda. 
It  waa  oonteodsd  flwt  Oe  plaintUf  should  have 


■ned  the  dty  lo  an  action  of  trespass,  ao  that 
the  defendant  ml^t  have  Interpoaed  In  de- 
fense tbat  the  Injury  waa  caused  by  the  neg- 
ligence of  the  contractors  to  doing  the  work. 
Tbia  defense  comes  with  a  bad  grace.  In  tIbw 
of  the  fact  that  tbe  dty  anthoritlea  bad  nott- 
fled  tbe  plaintiff  In  the  summer  of  18M  that 
they  would  enter  upon  and  take  poaaesslon  of 
such  part  of  her  pnpoty  as  abonld  be  le- 
qulred,  undo-  the  authority  of  the  ordinance 
to  abcdisb  grade  crossings  on  Penn^lvaala 
avmne,  and  the  farther  Csct  that  the  view- 
ers bad  notified  her  to  present  her  dalm  be- 
fore them,  which  «be  did.  The  dty.  It  Is 
true,  did  not  take  ai^  part  ot  the  plataittfTs 
lan^  but  It  did  injure  and  destroy  her  bouse, 
and  also  conm^Oed  bar  to  t^  It  down;  and 
tbat  her  Injury  may  be  redressed  by  proceed- 
ings before  a  Jury  of  view,  and  anwal  from 
their  award,  seems  to  be  too  plain  for  extendr 
ed  argument  Similar  j^oceedlngs  on  a  like 
state  of  facta  were  had  In  Snyder  v.  City  of 
Lancaster  (Pa.  Hvp.)  U  AtL  87%  and  Mdkv 
V.  City  of  Philadelphia.  160  Pa.  St  914,  28 
Atl.  801.  It  may  also  be  redressed  In  action 
of  trevasa,  although,  when  viewers  hare  been 
appointed,  and  notice  i^ven  to  appear  before 
them.  It  Is  better  to  comidy  witta  the  notice 
Having  appeared  before  the  viewers,  who  al- 
lowed her  claim.  <m  appeal  by  the  dty  from 
the  award  of  the  viewers  the  plaintiff  sboidd 
not  be  turned  out  of  court  because  she  might 
have  sued  in  trespass.  In  analogous  cases 
against  railroad  compsnlea  the  law  Is  tbat  an 
Injured  property  owner  may  sue  In  ejectment, 
trespass,  or  before  viewers,  and  appeal  tboe- 
from,  when  bis  damages  have  not  been  se- 
cured or  paid.  McCllnton  ▼.  Bailway  Oo^  68 
Pa.  St.  404;  Dlmmlck  v.  Brodbead.  7G  Fa.  St 
404;  GUmore  Railroad  Co.,  101  Pa.  StL 
Ballroad  Oo.  v.  Cooper,  106  Pa.  St  239;  and 
Bailroad  Oo.  v.  Duncan,  111  Pa.  St  6 
AtL  742.  Hence  a  plaintiff  may  pursue  any 
remedy  which  the  facts  of  his  case  entitled 
him  t&  Tbe  forms  at  action  are  not  to  be 
made  battiedores  and  shuttlecocks,  to  cast 
suitors  bom  one  form  to  another,  when  ei- 
ther win  do  Juatlce  to  both  parties. 

"The  complaint  of  the  city  Is  tbat  by  pro- 
ceeding before  viewers,  and-  appealing  from 
tbeir  award,  the  dty  is  sued  alone,  and  Its 
contractors,  npm  whom  it  places  the  blame 
for  the  injury,  will  escape  liability  for  their 
negligence  In  Oe  prosecution  of  the  wok. 
Tbe  daim  of  the  plaintiff  Is  cs  ddlctot  and 
not  ex  contractu.  The  dty  and  Ita  contract- 
us are  J<tot  tint  feaaora.  and  the  plaintiff  to 
not  bound  to  include  all  of  them  In  her  salt 
If  tbe  dty  wishes  to  be  tnd«nnlfled  fur  loss 
caused  by  its  eonttactor8»  It  should  exact  ^ 
it  waa  aald  in  argument  it  bas  exacted)  from 
than  an  agreement  to  be  responsible  for  any 
sums  the  cHy  bas  to  pay  tm  thdr  ne^lgence. 
Nor  to  the  dty  deprived  of  Its  defense  that 
the  Injury  waa  caused  by  the  neglect  of  lU 
contractors.  It  might  tibaw  that  defense.  If 
It  was  available.  In  an  action  against  tbe  dty 
alone.  We  are  of  opinion,  therefore^  that  the 
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plaintiff  If  right  In  lier  choice  of  ttu  maimer 
of  obtaining  damages  for  the  Injury  due  her 
hj  the  coDstnictlon  oC  the  tahvrzj. 

"We  are  relieved  from  considering  the  gnea- 
tloD  whether  the  plea  of  Indepen^nt,  respon- 
alMe  contractor  la  a  good  defense  In  this  case. 
ttse  the  reason  that  the  did  not  offer  In 
eTidence  the  contmct  under  which  the  work 
wu  done,  nor  ahow  that  the  Injory  to  the 
^^tUTa  ptopertT  was  aolely  chargeable  to 
die  contractoca.  We  bare  conaldered  the  de- 
fense o^  Independoit  reqMnulble  contractor  In 
the  case  of  Marab  Philadelphia  (opinion 
flied  this  day)  for  damages  for  an  injury  done 
In  tbli  same  wbik.  New  trial  ntosed.** 

John  L.  Klnsey,  City  SoL,  and  John  H. 
Maurer  and  Francis  L.  Wayland.  Aast  Olty 
8ols^  for  ^>pellant  Charies  L,  Bmwn  and 
John  O.  Bell,  for  appdlee. 

MITCHELL,  J.  In  the  ccoiBtnictlon  of  a 
public  improTement,  known  as  the  "Subway," 
for  the  avoidance  of  grade  crossings  of  the 
streets  of  the  tity  and  the  tracks  of  the  Read- 
ing BaUroad,  the  grade  of  Pennsylvania  ave- 
nue was  lowered,  and  It  became  necessary  to 
bnlld  a  retaining  wan  to  support  the  soil  at 
the  Bides.  Plaintiff  was  the  owner  of  a  honse 
which  fronted  on  Eighteenth  street  Nelthw 
It  nor  the  lot  on  which  It  was  hnllt  abutted 
at  any  point  on  Pennaylvaida  avenne,  but  the 
lot  extended  back  towards  the  avenue,  so 
that  the  nearest  comer  waa  4  feet  at  the 
bottom,  and  12  feet  at  the  top,  from  the  exca- 
vmtltm  made'  to  receive  the  retaining  walL 
JDnrtng  the  construction  the  house  next  to 
ptalntura,  and  between  It  and  Pennsylvania 
avoine^  waa  torn  down;  and  some  months 
later  the  plaintiff's  house  aettled,  the  walls 
cnuAxd,  end  had  to  be  taken  down.  For  this 
Injury  claim  waa  made  before  the  Jury  of 
view  to  assen  damages  for  the  eonatruetlon 
at  ttie  subway,  and  on  appeal  to  the  common 
pleaa  the  dty  defended  on  the  ground  that  as 
ttia  property  did  not  abut  on  the  line  of  the 
avoine,  and  the  Injury  was  not  the  result  of 
the  improvement  Itself,  but  of  the  mannw  In 
whldi  It  waa  done,  the  clahn  tot  damages  was 
not  wltbln  the  Jurisdiction  of  the  viewers, 
and  ttxB  UablUty  of  the  dty  could  cmly  be  ana* 
talned  by  an  action  of  trespass  for  negligence. 
The  court  overruled  this  defense,  and  held  that 
the  case  was  one  for  the  viewers.  Although 
Oie  contention  Is  thus  awanntly  In  regard  to 
the  form  of  the  remedy,  yet  the  fundamental 
queatlon  In  the  caae  la  whethor,  under  fbe 
conatitatlon  and  tlw  act  of  May  16,  1881  (P. 
L.  76),  the  llabtllty  of  Uie  dty  for  damagea 
for  lODperty  Injured  In  .the  construction  of 
pnldlc  work  la  limited  to  Injury  reeultliv 
frtRtt  the  work  ttadf oc  eztenda  to  that  aria* 
Ing  firam  the  manner  In  which  it  waa  done. 

flection  ^  art.  16;  of  ttie  omurtltDtlon  pro- 
vides that  **mnnldpal  and  other  corporatlona 
and  indlTidnala  Invested  with  the  privilege  of 
taking  private  property  for  public  use  diall 
make  Jaat  eoiqpenaatlon  for  pmpaetj  takm. 


Injured  or  destroyed  by  the  eooatmctka  or 
enlargement  of  their  woi^  blghwaya  or  Im- 
provements." Tbe  purpose  of  this  provision 
is  clearly  shown  by  the  history  of  litigation 
before  Its  adoption.  The  constitution  of  iSSSti, 
In  article  7,  provided  that  "the  legislature 
shall  not  Invest  any  corporate  body  or  Indi- 
vidual with  the  privilege  of  taking  private 
property  fw  public  use,  without  reQuirlng 
such  oorporatton  or  Individual  to  make  com- 
pensation to  the  owners  of  said  property";; 
and  in  the  blU  of  rights  (article  9,  1 10)  it  was 
dedand.  "Nw  shall  any  man's  property  be 
taken  or  applied  to  pnbtle  use  *'  *  * 
without  Just  compensation  beta^  made."  Un- 
der lite  nuiform  construction  given  to  these 
provisions,  and  to  almllar  ones  hi  other  states, 
there  waa  no  liability  unless  property  was  ae- 
tnally  takML  If  an  Indi  of  his  lot  was  taken 
In  widening  a  street,  the  owner  had  his  claim 
for  compensation,  but  tbe  far  greater  hijniy 
of  blocking  up  or  Impeding  bia  access  by  rais- 
ing or  lowering  the  street  without  actually 
encroaching  on  his  line  went  without  redress. 
Thus,  in  Green  v.  Borough  of  Reading,  9 
Watts,  882,  the  borough  flUed  vp  the  street 
In  front  <^  a  bouse  ao  as  to  obstmct  tbe  ae> 
cess,  and  dqtrlve  the  owner  of  tbe  use  of  an 
alley;  In  Henry  v.  Bridge  Co.,  8  Watts  ft  8. 
86,  a  similar  obstruction  waa  made  by  ttie 
erection  <tf  the  abutmenta  of  a  bridge;  Id. 
COonnor.  r.  Olty  of  Plttabuxt^  18  Pa.  8t 
187,  the  street  waa  lowwed  hi  grade  to  anch 
extent  as-to  Impair  tfw  safety  of  Uie  caHw- 
dral.  and  perlutpa  necessitate  taking  It  down; 
and  hi  NaTigatkm  Ok  t.  Coons,  6  Watts  ft 
8.  101.  tbe  company,  by  its  dam  eceeted  to 
aid  slaA-water  navlg^ion.  bwfted  tiie  watw 
up  so  aa  to  lAaln  naelem  a  mlBdam  pttrrUnm- 
ly  erected  a  riparian  owner  under  tbe  li- 
cense of  the  act  .of  1808.  All  Of  these  cases 
were  held  to  be  consequmtlal  Injuries,  for 
which  there  was  no  right  to  conq>ttn8atlon. 
Ija  the  la8^raentloned  caae  Chief  Justice  Olb- 
s<m  says:  "In  one  instance  a  {vofltable  teof 
on  tflie  Sasquebamia  was  deatn^ed  by  the 
Pennsylvania  Canal,  and  la  anotiier  an  in- 
valuable spring  of  water  at  the  margin  of  tits 
river,  near  Selinsgrove,  was  drowned.  These 
losses,  Uke  casualties  in  the  prosecution  of 
every  public  work,  are  accidental,  but  un- 
avoidable." In  Henry  r.  Bridge  Co.,  svpra, 
the  court  said:  "The  plalntUb  recovered, 
doubtless  rf^itfnny,  tor  turning  the  water  on 
tlieir  gmaat,  for  the  anttortty  of  tlia  Stats 
cannot  be  implied  for  negligence;  bnt  for 
unavoidable  damage  in  tbe  accomplishment  of 
the  ^ecC  tlie  defendants  are  not  liable."  8d 
great  waa  tiie  ]iarteh4>  felt  to  ba  fliat  In 
CCcmnm  t.  (Sty  ot  Pittabnrgta,  sivn*  (3lilef 
Justice  CHbBon  said:  *^e  have  had  this 
canse  reargued  tu  order  to  discover,  tf  possi* 
Ue,  some  way  to  rtitleve  the  ^alntiff  eonslst- 
enOy  wltti  law;  bat;  I  griste  to  say,  we  have 
discovered  none." 

This  waa  the  condition  of  the  law  whlcA 
tiie  preaent  constttution  meant  to  Change  by 
the  provision  for  compenaatloB  for  property 
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"InJorad  or  destroyed.**  And  the  IhJvtt 
meant  to  be  provided  for  wai  such  a£.  In  the 
hinguage  .of  NaTlgatlon  Co.  r.  Ooons  and 
Henry  v.  Bridge  Co.,  supra,  was  "unavoldb- 
ble  In  the  accompllxhrnent  of  the  object" 
For  socb  Injur;  there  was  no  redress  nnder 
the  former  constitution,  and  It  was  to  remedy 
this  defect  that  the  present  constitution  added 
property  "injured  or  destroyed"  to  prc^rty 
"taken,"  compensation  for  which  has  always 
been  secured.  For  negligence  In  the  manner 
of  doing  the  work  there  Is  and  always  has 
been  a  liability  and  adequate  redress  by  an 
action  on  the  case.  Bnch  Injury  was  not  In 
need  of  any  additional  remedy,  and  none  was 
contemplated  by  the  provision  In  qnestion. 
The  difference  In  the  modes  of  procedure  is 
much  more  than  one  of  form.  It  luTolres 
substantial  difference  of  the  rights  to  be  vin- 
dicated, and  perhaps  of  the  parties  to  be  fixed 
with  responsibility.  For  such  injury  as  is 
the  direct  and  necessary  consequence  of  the 
act  Itself  of  eminent  domain,  the  liability  of 
the  city  under  the  constitution  Is  absolute, 
and  no  care  or  diligence  will  relieve  it  But 
for  damage  result!  ug  from  the  manner  in 
which  the  act  is  done  flie  city  is  only  liable 
by  reason  of  negligence.  Such  damage  is  like 
the  deprivation  of  land  in  an  artificial  state, 
with  buildings  on  It,  of  its  lateral  support  It 
Ib  subject  to  the  right  of  the  adjoining  owner 
to  excavate  his  own  laud,  without  liability 
for  consequMces,  unless  they  are  due  to  want 
of  proper  and  reasonable  care  on  his  part  To 
throw  these  two  kinds  of  claims  Into  a  sin- 
gle action  involves  the  serious  Inconvenience 
ot  expecting  the  Jury  to  keep  the  line  of  dis- 
tinction clearly  In  view,  and  applying  the  evi- 
dence to  each  side  of  the  line  appropriately, 
with  the  further  difficulty  that  the  measure 
of  damages  la  wholly  different  In  the  pres- 
ent case  the  plaintiff's  house  was  not  directly 
affected  by  the  dty's  act  of  eminent  domain. 
If  the  subway  had  been  dug  by  a  private  cit- 
izen on  his  own  land,  without  negligence, 
there  would  have  been  no  liability  on  his 
part  The  dty's  liability  Is  no  different,  for 
there  is  no  nece^iary  connection  between  the 
thing  to  be  done  and  the  Injury  sued  for. 
The  plalntlfTs  own  witnesses  testified  that  the 
Injury  could  have  been  avoided  by  proper 
precautions  before  taking  down  the  adjoin* 
fng  house.  It  was  therefore  as  much  the  re- 
sult of  the  manner  of  doing  the  work  as  If  In 
excaTating  the  subway  an  excessive  blast  had 
thrown  a  piece  of  lock  and  Injured  a  house 
a  square  or  more  away.  For  that  class  oC  In- 
juries the  only  appropriate  remedy  Is  an  ac* 
tlon  of  trespass  for  negligence. 

The  present  question  has  not  heretofore 
been  before  the  court  in  reference  to  municipal 
Improvements.  In  Soyder  r.  City  of  Lancas- 
ter (Pa.  Sup.)  11  AtL  872,  a  part  of  the  rear 
of  plalntitrs  lot  was  taken  In  the  widaulng 
of  a  street  The  case  was  therefore  properly 
before  a  Jury  of  view,  and,  though  no  part  of 
the  house  was  taken,  yet  owing  to  the  man- 
ner in  which,  it  wa»  built  against  the  adjoin'* 


tog  house,  a  tpedal  Injury  to  It  was  a  neeea- 

sazy  consequence  of  the  act  Itself  oC  taking 
the  adjoining  house.  This  court  therefore 
held  that  the  whole  Injury  to  the  bouse,  as 
well  as  to  the  lot  was  a  necessaiy  result  of 
the  opening  of  the  street  Ladd  t.  City  of 
Philadelphia,  171  Pa.  St  485,  S3  AtL  GZ.  chief- 
ly relied  on  by  appellee,  was  an  acUtm  of 
trespass,  and  all  qnestion  on  the  form  of  rem- 
edy was  expressly  waived  by  agreement  The 
case  was  tried  on  the  issue  of  fact  whether 
the  cause  of  the  cracking  of  the  walls  was  fbe 
construction  of  the  sewer  by  the  city,  or  the 
Insecure  nature  of  the  made  ground  on  which 
plaintiff's  house  was  built  The  qnestion  de- 
veloped in  the  present  case  was  not  the  basis 
of  decision,  and  the  laognage  of  the  opinion 
must  be  taken  In  connection  with  the  case  as 
then  presented.  Whether  the  result  was  con- 
sistent with  the  settled  rule  of  law  as  to  lat- 
eral support  of  land  In  an  artificial  state  we 
are  not  now  called  upon  to  consider.  In  Hd- 
k>r  V.  City  of  Philadelphia,  160  Fa.  St  614, 
28  Atl.  991,  access  to  plalntlfTs  house  was  cut 
off  by  the  lowering  of  the  grade  of  the  two 
cross  streets  between  which  the  house  was 
situated;  and  It  was  held  that  although  his 
house  did  not  abut  directly  on  the  line  of  the 
improvement  yet  the  hitter  resulted  In  such 
proximate  and  Immediate  Injury  as  to  bring 
him  within  the  constitutional  protection.  The 
word  "necessary"  or  "unavoidable"  was  not 
used  In  connection  with  the  injury,  but  was  so 
obviously  applicable  that  no  qnestion  was  rais- 
ed which  called  for  discussion  of  that  point 
In  Be  Melon  St,  182  Pa.  St  397,  38  Ati.  482. 
88  L.  R.  A.  275,  the  qnestion  was  whether  the 
injury  to  plalutlff  by  cutting  off  the  street  at 
one  end  of  the  square  In  which  his  hobse  was 
situated  was  an  injury  different  in  kind  as 
well  as  In  degree  from  that  to  the  general  pub- 
lic There  was  no  question  that  It  was  the  di- 
rect and  necessary  result  of  the  city's  act  in 
vacating  the  street  The  cases  of  In  re  Wal- 
nut St  Bridge,  191  Pa.  St  153,  43  AU.  88.  and 
In  re  Chatham  St,  191  Pa.  St  601. 43  Atl.  3^, 
rest  on  the  same  basis,— that  the  injury  was 
the  direct  and  necessary  result  of  the  city's 
act  without  regard  to  the  manner  In  which  It 
was  done.  But  though  the  question  has  not 
directly  arisen  or  been  discussed  In  regard  to 
municipal  Improvements,  the  principle  has 
been  deaxly  enunciated  and  applied  to  the 
analogous  case  of  the  exercise  of  eminent  do- 
main by  a  pipe  line  for  transporting  gas.  In 
Denniston  v.  Philadelphia  Co..  161  Pa.  St  41, 
28  AtL  1007.  the  defendant  company,  under 
Its  r^ht  o£  eminent  domain,  laid  a  pipe 
through  plaintiff's  farm;  and  plaintiff  proceed- 
ed for  damages  b^ore  viewers,  and  on  appeal 
before  a  Juiy  In  the  common  pleas.  In  the 
opinion  of  this  court  our  Brother  McGoOam 
said:  "The  inconveniences  and  Injuries  caused 
by  the  location  of  a  skillfully  constructed  and 
carefolly  operated  pipe  line  may  be  cousldwed 
in  a  proceeding  for  the  assessment  ot  damages 
to  the  land  through  which  It  passes,  bnt  such 
as  are  produced  by  the  caieleu  conBtructlfn 
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and  .(^ration  of  It  cannot  be.  Ttw  former 
ate  Qie  natural  and  ordinary  conseqnencee  of 
the  locatton,  constmctlon,  and  nse  of  the  line, 
and  terminate  only  with  the  abandonment  of 
It,  while  the  latter  are  ezc^vtlonal,  and  may 
be  pivrrated  by  the  nse  of  the  beat  known  ap- 
I^ancea  and  skill,  and  the  obeerrance  <tf  dne 
care  In  the  prosecution  of  the  boalness,  and 
they  constitute  an  Independent  cause  of  action, 
Xn  this  case  the  plaintiffs  were  ^titled  to  be 
compensated  for  the  d^reclatloa  In  the  mar- 
ket value  of  Qielr  farm  due  to  the  location  and 
conatnictlon  of  the  pipe  line,  bat  not  for  In- 
juries caosed  by  the  negligent  operatiMi  of  it" 
Ttae  learned  Jadge  at  the  trial  had  itistmcted 
the  jury  correctly  in  accordance  with  the  role 
thus  laid  down,  but  the  Jadgment  was  never- 
theless reversed  because  the  evidence  had  fail- 
ed to  give  tbe  jury  any  clear  means  of  dls- 
crlminatlng  between  tbe  two  classes  of  injnry. 
"The  evidence  In  cases  of  this  nature  should 
be  restricted  to  matters  proper  for  considera- 
tion In  ascertaining  the  depredation  in  the 
market  value  of  tbe  land.  *  *  *  An  In- 
jnry which  Is  or  may  be  produced  by  negli- 
gence In  tbe  operation  or  care  of  tbe  line  Is 
not  such  a  matter.  It  may  Ik  that  the  leak- 
age complained  of  In  the  case  before  us  was 
due  to  the  company's  negligence.  •  •  • 
There  was  no  attempt  to  show  that  It  was 
Inseparable  from,  or  a  natural  and  ordinary 
consequence  of,  the  location  and  construction 
of  the  Une."  Id..  161  Pa.  St.  46,  28  Ati.  1008. 
After  a  second  trial  the  case  came  np  again 
for  review  before  the  superior  court,  and  was 
again  reversed  for  substantially  the  same  er- 
rors. Dennlstou  v.  Philadelphia  Co.,  1  Pa. 
Super.  Ct  699.  Tbe  rule  which  was  thus 
emphatically  enforced,  and  which  Is  the  log- 
ical deduction  from  the  history  of  the  amend- 
ment to  the  law,  is  that  the  absolute  liability 
for  Injury  to  property  Imposed  by  the  consti- 
tution, and  put  by  It  on  the  same  footing  as 
a  taking  for  pnbUc  use,  Is  such  Injury  only 
as  Is  the  direct.  Immediate,  and  necessary  or 
unavoidable  consequence  of  the  act  of  emi- 
nent domain  Itself,  irrespective  of  care  or  neg- 
ligence in  the  doing  of  it  For  such  injury  a 
proceeding  before  viewers  Is  the  appropriate 
remedy.  But  for  Injury  by  negligent  perform- 
ance of  the  work  the  remedy  must  be  by  ac- 
tion of  trespass.  In  the  present  case  the  in- 
jury complained  of  was  hot  the  necessary  con- 
sequence of  the  Improvement  authorized  and 
nndertaken  by  the  city.  Hie  plalntlfTs  own 
witnesses,  as  already  noted,  testified  that  it 
could  have  been  avoided  by  due  care.  Tbe 
liability  declared  upon  therefore  arose,  if  at 
all,  from  negligence,  and  could  not  be  en- 
forced in  this  form  of  proceeding.  It  Is  said 
that  the  cl^  is  estopped  from  setting  up  this 
objection  by  tbe  fact  that  the  plaintiff  ap- 
peared before  tbe  viewers  In  response  to  notice 
to  do  so.  But  BO  notice  from  the  viewers 
could  ^ve  ttiem  any  anthority  to  pass  on  a 
question  of  liability  which  the  law  has  not 
put  within  titielr  jurlsdictfon.  Judgment  »- 
vsEsed. 


DBAN,  i.  (dissenting).  The  cHy  did  not 
appropriate  plalntUTs  land,  bat,  In  coostmct- 
Ing  a  lawful  Improvement,  It  Injured  and  de- 
stroyed her  house.  Tbe  constltatlon  exiwess- 
ly  gives  her  a  remedy  Cor  damages.  I  can 
see  no  substantial  distinction  between  the 
facts  in  this  case  and  those  In  Snyder  v.  City 
of  Lancaster  (Pa.  Sup.)  11  AtL  872.  I  would 
affirm  tbe  Judgment,  on  what  seems  to  me  tbe 
unansweratrie  opinion  of  the  learned  Judge  of 
the  court  below  on  motion  for  a  new  trial. 
For  the  reasons  therein  given,  I  dissent  from 
the  Judgment  of  the  court  In  this  appeal 

MBSTRBZAT,  J.   I  join  In  this  dlMBiiL 


(1S6  Pa.  St.  14D) 
YORK  V.  WEBBR  et  «1. 
(Supreme  Ooart  of  Fennaylrania.   Mardi  12, 
1900.) 

WIIiL»-OONSTR0CTION— BSNBPICIAItlBB. 
Under  a  will  giving  all  testator's  Unds, 
and  all  rents  thereof,  to  testator's  wife  for  llfft; 
"and,  after  her  death,  to  my  granddaughter, 
M.,  of  H.,  I  give  and  bequeath  the  sum  offSfM: 
to  be  paid  to  her  on  attaining  the  age  of  21 
yean,  if  living  at  that  time.  Bat,  if  not  living, 
•  •  •  the  ^200  shall  be  part  of  the  reridne 
of  my  personal  estate."— and  providing,  as  to 
ail  the  rest  of  bis  effects  remalDing  after  death 
of  his  wife,  that  It  should  be  appraised  and  di< 
vided  into  three  equal  parts,  woich  he  gave  to 
his  children,  the  granddaughter  does  not  take  a 
remainder  m  tlie  real  estate,  bnt  only  a  legacy 
of  $200; 

Appeal  from  court  of  CMnmon  ^eas,  Lack- 
awanna county. 

Ejectment  by  Ulnnle  Weber  York  agahut 
John  Weber  and  others.  Judgment  for  de- 
fendants. Plaintiff  appeals.  Affirmed. 

The  charge  (rf  the  court  below  and  tbe  will 
of  testator  are  as  fc^ws: 

Charge  of  the  court:  "There  is  no  serious 
difficulty  with  this  case,  as  I  see  It  Both 
parties  claim  under  Mr.  Weber,  who  died  In 
possession  of  the  real  estate  ttiat  Is  in  con- 
troversy. The  plaintiff  here  is  his  grand- 
danghter,  and  tbe  defendants  are  two  of  his 
children,  and  the  representatives  or  chlldrea 
of  the  third,  who  has  died  (Joseph  Weber). 
Both  claim  under  the  will.  My  construction 
of  the  will  Is  this:  That  he  gave  to  his  wid- 
ow for  life  his  real  estate,  situated  in  this 
county.  To  his  granddanghter  be  gave  a  leg- 
acy of  two  hundred  dollars,  to  be  paid  to  her 
after  hla  wife's  death,  provided  the  child 
attained  the  age  of  21  years.  If  she  did  not 
reach  that  age,  this  two  hnodrad  dcHlars 
fell  back  Into  the  residue  of  the  estate. 
Then,  as  to  the  balance  of  his  property  after 
the  death  of  bis  wife,  and  in  case  this,  two 
hundred  dollars  fell  back  into  the  estate  in 
this  way,  he  directed  it  should  belong  to  his 
three  children,  naming  them,— John,  his  mm, 
Minnie  Klefer,  his  daughter,  and  Joseph 
Weber,  a  third  child,  who  Is  now  dead,  nte 
construction  contended  for  by  tbe  pl^tlff. 
that  this  property  was  left  to  her  by  her 
grandfatber  after  the  death  of  tbe  widow. 
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cannot  be  maintained,  In  107  view.  ItUnklt 
ia  nry  euv,  U  joa  oalj  read  It  axtgtit  For 
Inatukcok  by  the  flnt  part  of  tbe  vfll  be  gives 
and  bequeaths  all  his  lauds,  tenements,  and 
beredltamenta  In  Lackawanna  county,  witb 
their  appurtenances,  and  all  tSie  rents  due 
and  owing  at  his  death.  *to  my  dear  wife, 
Trade  Weber,  for  Bte.*  Now.  that  la  a  com- 
plete dlspodtkm  of  It,  BO  far.  Then  the  next 
Idea  in  his  will  is  to  provide  a  legacy  tor  his 
granddaughter:  'And  after  her  death  to  my 
granddaughter,  Ulnnie  Weber,  of  Hyde  Park, 
said  county  and  state,  I  gire  and  bequeath 
the  sum  of  two  hundred  dollars,  to  be  paid  to 
her  cm  attaining  the  age  ot  twenty-one  years, 
if  llTlng  at  that  time.'  ^ow,  that  Is  complete 
in  Itself.  There  Is  no  wresting  of  the  words, 
—no  twisting  of  them  about,— and  do  diffi- 
culty of  understanding.  Tbe  plaintiff's  con- 
tention, however.  It  seema  to  me,  would  twist 
these  about  from  their  natural  couBtmctlon. 
Then,  the  third  provision  of  the  will,  after 
providing  that  this  legacy  of  two  hundred 
dollars  Is  to  sink  back  and  become  a  part  of 
the  residue  In  case  the  child  did  not  attain 
the  age  of  21  years,  Is  as  follows:  'And  as 
to  all  the  rest  and  residue  of  my  personal 
estate  and  effects  whatsoever  which  shall  re- 
main after  tbe  death  of  my  dear  wife,  Trade 
Weber,  tier  debts  and  funeral  expenses  paid, 
and  tbe  aforesaid  specific  and  pecuniary  leg- 
acies and  Interest,  then  my  will  Is  that  all 
the  residue  of  all  my  messuage,  lands,  tene- 
ments, and  hereditaments  shall  be  Indiffer- 
ently appraised,  and,  after  such  appraise- 
ment made,  that  tbe  same  shail  be  divided 
Into  three  equal  parts,  which  I  give  and  be- 
gueatb  unto  and  amongst  my  three  children, 
John,  Joseph,  and  my  daughter,  Minnie  Kief- 
er,  to  be  divided  amongst  them  share  and 
share  aUke;  my  bod  John  to  have  the  pref- 
erence of  the  first  choice  of  his  equal  third.* 
Reading  It  In  that  way,  there  Is  no  difficulty. 
The  other  way  Involves  material,  serlons 
difficulty  and  conflict,  and.  In  my  Judgment, 
Is  not  the  construction  to  be  put  upon  .  the 
will;  reading  It  and  getting  at  the  Intent  of 
Mr.  Weber  from  the  four  comers  of  tbe  In- 
strument Taking  tbat  View  of  tbe  case, 
there  Is  nothing  for  you  but  to  find  a  ver- 
dict In  favor  of  the  defendants.  Tbe  respon- 
sibility of  titiat  verdict  rests  upon  me.  In  view 
of  the  construction  which  I  give  to  this  will. 
The  clerk  will  take  your  verdict  to  that  ef- 
fect" 

Will:  •*!  give  and  bequeath  all  my  mes- 
suage, lands,  tenements,  and  hereditaments, 
wheresoever  situate,  lying  and  Iwing  in  the 
county  of  Lackawanna,  with  their  aM>urte- 
nances.  and  all  the  rents  which  shall  be  dne 
and  owing  to  me  at  my  death  f(v  the  afore- 
said messuage,  lands,  tenements,  and  heredita- 
ments, to  my  dear  wife,  Trade  Weber,  far 
life;  and,  after  her  deatb,  to  my  granddaugh- 
ter, Minnie  Weber,  of  Hyde  Park,  said  coun^ 
and  state,  I  give  and  bequeath  the  sum  of  two 
hundred  dollars,  to  be  paid  to  her  on  attain- 
ing the  age  of  tweaty-coe  year%  If  living  at 


that  time.  Bat;  If  not  llvlDft  Oten  waj  wm  Is 
that  liie  a^  sum  of  two  hundred  doUara  dtall 
sink  into^  and  become  and  be  part  at  the 
residue  at  my  perscnal  estate.  And  aa  to  all 
the  rest  and  residue  of  my  peracmal  estate  and 
effects  whateoeror  whldi  aball  remain  after 
the  death  of  my  dear  wife,  Trade  Weber,  ber 
debts  and  funoal  cacpemes  paid,  and  the 
aforesaid  qiedfic  and  pecuniary  l^adea  and 
faito^t,  then  my  wDl  Is  that  all  the  residue 
of  all  my  messuage,  lands,  tenements,  and 
heredltamente  shall  be  Indifferently  appraised, 
and,  after  such  appraisement  made^  that  the 
same  shall  be  divided  hito  three  equal  parts, 
whldi  I  give  and  bequeath  unto  and  amongst 
my  three  children,  John,  Joseph,  and  my 
daughter,  MhmleKiefer,  to  be  divided  amoogst 
them,  share  and  share  alike;  my  son  Jtiim  to 
have  the  preference  or  flint  didce  of  hla  equal 
thlid  part" 

John  F.  Scragg  and  W.  H.  Jessup,  for  ap- 
pellant Henry  A.  Knapp,  Joseph  (yBrlea, 
and  OoxneUuB  Oomegya,  appellees 

PER  OITRIAM.  We  are  tboroogfaly  con- 
vinced that  the  construction  put  upon  the  win 
of  Jotm  Weber  In  relation  to  the  Interest  of 
the  plaintiff  waa  correct  Tbe  reaatms  for 
that  construction  are  well  expressed  In  the 
charge  to  the  Jury,  and  we  thwefore  aflbm 
the  Judgment  on  the  diarge  of  tha  court. 


(196  Pa.  St  9S) 
WIISON  V.  KBLLBR. 
(Supreme  Oourt  of  PenDsylvanla.   liUreh  13, 
1900.) 

APPBAXf-PRACTICE— EVIDBNCS-aTATBIinfT 

OP  BRRORS. 

1.  Omission  of  part  of  the  evidence  from  the 
paper  book  must  be  on  agreement  of  counsel 
that  what  Is  omitted  la  immaterial  or  Indevant 
to  the  qnesUons  involved  on  appeal. 

2.  Oompltance  with  the  rule  requiring  appd- 
lant  to  file  In  the  lower  court  a  statement  of 
errors  alleged  to  have  been  made  by  the  decree 
appealed  from  Is  not  a  mere  formality,  want  ot 
which  cao  be  cured  at  any  subsequent  time. 

3.  One  who,  on  dissolution  of  a  firm,  becomes 
the  liquidating  partner,  most  account  notwfth- 
Btanding  acts  «t  fraud  of  the  other  partner;  ^ 
affecting  only  the  final  result 

Appeal  from  court  of  common  pleaa.  FbHa- 
delphla  couDtT* 

Suit  by  Porter  U.  wnsoD  agalnat  Jtdhis 
Keller  for  an  accounting.  Decree  for  plaintiff. 

Defendant  appeals.  Affirmed. 

Olprlano  Andrade,  Jr.,  for  appellant  J. 
Morris  Yeafcle  and  Mazwdl  Bterenson,  tai  4^ 

pellee. 

BflTGHELL,  J.  The  appellant  in  printing 
his  paper  book,  has  omitted  part  of  the  evi- 
dence which  was  before  the  referee  and  tbe 
court  below.  This  was  In  clear  disregard  of 
the  rules  of  court  Appellant  did  not  consider 
the  omitted  portions  material,  and  they  taaj 
not  be  so;  but  among  them  is  part  of  the 
croBs-examtnatlon  of  the  appellant  himself 
Appellee  objecte  to  this  omission,  and  the 
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court  Is  wltiioat  the  means  of  knowing  wheth- 
er the  omitted  testimony  Is  material  or  not. 
mere  are,  no  doubt,  many  cases  where  the 
balk  of  the  paper  books  can  be  snbstantlally 
reduced,  to  the  advantage  and  ccmTenlence  al 
court  and  counsel,  by  the  omlsaloo  of  evt- 
d»ce  relating  to  matters  entirely  dlsconuect- 
ed  with  any  question  involTed  In  the  appeaL 
la  snCh  cases  a  rery  convenient  practice  fol- 
lowed in  some  states  Is  to  Indicate  the  omJs- 
■ion  in  the  foilowing  form:  "Here  the  plaln- 
tUT  (or  defendant)  gave  evidence  tending  to 
prove  *  *  *,"  specifying  the  subject  of  the 
omitted  evidence  distinctly  and  in  positive 
terms.  This  practice  would  be  recognized  by 
the  court  as  convenient  But  It  sliould  rest 
on  the  agreement  of  counsel  tor  both  parties 
that  the  omitted  portions  are  inmtiaterlal  or  ir- 
relevant to  all  the  questions  Involved  In  tiiis 
court  Without  such  agre^ent,  counsel  may 
omit  matters  which  the  counsel  of  the  other 
party  deem  material,  and  the  court,  not  being 
in  position  to  decide,  will  then  be  obliged  to 
enforce  the  rule  strlcUy,  as  we  must  do  In  the 
present  case. 

Appellee  has  also  called  our  attention  to  the 
dlsregazd  of  the  rule  requiring  the  appellant 
to  file  In  the  court  from  which  the  appeal  is 
taken  a  statement  of  errors  alleged  to  have 
been  made  by  the  decree  appealed  frouL 
CMQpllance  with  this  rule  is  not  a  mere  for^ 
mall^,  the  want  of  which  can  be  cured  at 
any  subsequent  time.  It  is  true,  we  have  al- 
lowed the  statement  to  be  filed  nunc  pro  tmic 
after  the  case  is  reached  on  our  argument  list 
(see  Barlott  v.  Forney,- 187  Pa.  St.  801.  41 
AtL  47),  bat  only  In  exceptional  cases,  and 
not  then  as  a  matter  of  right  The  rule  was 
Intended  tea:  enforcement,  and  some  of  the 
advantages  of  It  are  pointed  out  by  the  appel* 
lee,  especially  in  the  timely  notice  it  gives 
him  the  opportunity  of  obtaining  of  the 
gronnds  of  appeal  he  will  be  required  to  meet 
on  the  argumoit  here.  We  affirm  this  de- 
cree for  disregard  of  the  rules  of  court  with 
lees  reluctance  as  the  mala  ground  on  which 
the  appeal  is  based  is  plainly  untenable.  It 
la  admitted  that  there  was  a  partnership,  and 
that  on  dissolution  the  appellant  became  the 
liquidating  partner.  Under  these  drcnmstan- 
ces  his  duty  to  account  was  Imperative.  The 
alleged  acts  and  fraudulent  repreaeutatione  of 
the  plaintiff  may  affect  the  final  result  but 
cannot  dispense  with  the  accounting.  Decree 
afllniiedt  wltb  eosts. 


.    OK  F».  St  UO) 

UNDSAT  T.  CARTON  STBBL  00. 
(Supreme  Onut  of  PenDsylvania.  Ifarch  1^ 

190a) 

Aamtm  ooiCHiBsiom-BAUL 
Defendant,  for  whom  plaintiff  was  sdHng 
agent  wrote,  oamlng  a  price  at  wlilch  it  woald 
sell  to  P.  6,000  tons  of  Bteel  plates,  stating  It 
was  with  the  nnderatandlnf  tliat  P.  would 
specify  tor  the  material,  so  that  d^eadant 
coald  Win  delivery  the  1st  of  July,  1805.  and 
delivsr  at  the  rate  of  800  tons  a  month  till  the 


order  waa  completed,  the  Mtlre  amount  to  be 
taken  out  not  later  than  Blarch,  1896.  P.t  hi 
accepting  the  otter  to  aeil  at  the  price  named, 
wrote  that  it  expected  deliveries  to  commence 
July  1,  1800,  and  to  extend  to  March,  1896, 
atatinar  that  It  was  understood,  however,  that, 
shonid  it  t>e  stopped  from  going  ahead  with  its 
contract  (or  construction  of  the  bridge  for  O. 
for  wlilch  the  plates  were  wanted,  It  should  be 
liable  only  for  such  tonnage  of  mates  as  had 
been  rolled  or  shipped.  Ims  provision  was  be* 
cause  P.'s  bid  for  the  steel  work  was  accepted 
by  C.  on  condition  that  the  construction  of  the 
bridge  was  proceeded  with^  P.  having  the  right 
to  withdraw  Its  offer  to  O.  If ,  after  three 
months'  notice,  0.  failed  to  enter  Into  a  final 
and  binding  contract  July  2, 1886,  P.  notified 
OL  that  the  formal  contract  mast  l>e  entered  in- 
to within  three  months,  and,  this  not  being 
done,  the  transaction  between  P.  and  Gl  ended 
on  October  2d.  P.  gave  defmdant  qaedfica- 
tlons  for  100  tons  of  plates  on  July  12th.  De- 
fendant refused  to  fill  the  order  on  the  ground 
that  it  had  not  sent  specifications  in  time. 
Beld,  thst  the  matter  being  left  Indefinite  as 
to  time  of  furnishing  spedflcatlon,  and  defend- 
ant having  made  no  demand  for  specifications, 
which  would  have  enabled  it  to  commence  de- 
liveiT  by  Jnly  let,  there  was  not  such  a  failure 
on  P.'s  part  as  to  justify  defendant,  after  the 
receipt  of  the  order  of  July  12th,  in  refusing  tc* 
carry  out  Its  contract:  and  that  iQch  order 
being  sent  in  good  faith,  with  the  intentioD  to 
follow  It  by  orders  making  the  fall  amoont  of 
800  tons  a  mcnith,  phUntUf  was  entitled  to  conn 
missions  for  selllug  on  the  plates  which  de- 
fendant had  the  opportunity,  oat  for  its  refus> 
al,  to  deliver  daring  Jnly,  August  and  Septem- 
ber, bat  not  for  any  more;  the  refusal  of  Gl  to 
enter  Into  a  contract  with  P.  being  a  stoppage 
of  P.  from  going  ahead  with  its  contract  for 
construction  of  the  bridge,  wHtUn  the  provtaku 
of  P.*8  aeeeptonce  of  defendant's  <dller. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia eoan^. 

Action  by  Jamea  O.  Lindsay,  tiadlng  as 
James  O.  Llndsi^  ft  Oik,  against  the  Carbon 
Sted  Company.  Prom  the  judgment  botb  par- 
ties appeal.  Affirmed. 

James  W.  M.  NewUn.  for  plaintiff.  H.  B. 
GUI,  Silas  W.  Fettl^  and  Jotm  B.  Read,  Cor 

defendant 

FELL,  J.  The  plalntlfl!  sued  to  reoovei 
commissions  for  the  sale  of  8,000  tuis  of  steel 
plates.  The  plalntlfl  was  the  agent  for  the 
Garbon  Sted  Company,  and  through  bis  In. 
strumentality  a  proposal  made  by  It  to  the 
Pencoyd  Iron  Works  was  accepted  by  the 
following  tetter  addressed  to  him:  "We  have 
now  to  acc^t  the  offer  of  tbe  Okrbmi  Bted 
Oa  to  furnish  us  with  about  6,000  t<aHi  of 
Universal  plates  for  the  Blaclcwells  Driand 
Bridge,  1.88  c  per  pound  f .  o.  b.  can  Peoooyd. 
We  expect  deliveries  to  commence  about  Jnly 
1.  1896,  and  to  extend  to  March,  1806.  It 
tmderstood,  however,  Ifaat  should  we,  tix  any 
cause,  legal  or  otherwise  be  stc^fped  from 
going  ahead  with  our  euttiaet  ftv  the  n^ler- 
stmctnre  of  this  bri^e,  we  an  to  be  liable 
(mty  for  such  tonnage  of  platea  as  lum  -been 
rolled  or  shipped."  Tbe  New  Yak  &  Long 
Island  Oonstrnctloa  Company  pnpoaed  to 
build  a  bridge  at  Blaefcwella  Idand,  but  ma 
unwlUUig  to  enter  mto  final  eoatracti  Cor 
nfilffiflit  ud  labor  nntH  some  Queations  re- 
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latlng  to  Its  Tight  to  build  had  been  deter- 
mined. It  had  adTertlsed  for  and  received 
bids— among  otbera,  that  of  the  Pencoyd  Iron 
WorkB— (or  a  part  of  the  snperstnictiire.  It 
arranged  with  the  Iron  works  to  accept  Its 
bid  If  the  conatracUon  was  proceeded  with, 
and  the  Iron  works  agreed  to  he  bound  by  Its 
oflFer,  with  the  right,  however,  to  withdraw 
It  If,  after  three  moDths'  is>tice,  the  construc- 
tion company  failed  to  eoter  Into  a  floal  and 
binding  contract.  This  arrangement  was  made 
In  January,  1866,  and  was  pending  and  unde- 
termined when  the  letter  of  April  4th  was 
written;  and  It  was  because  of  It  that  the 
provision  relieving  the  Iron  works  from  lia- 
bility for  plates  not  rolled  or  shipped  by  the 
defendant  was  inserted  In  the  letter  of  accep- 
tance. On  July  2,  1895,  the  Iron  works,  in 
the  exercise  of  the  right  reserved  by  Its  agree- 
ment with  the  construction  company,  notified 
it  ttiat  the  formal  contract  must  be  entered 
Into  within  three  months.  It  was  not  entered 
Into,  and  the  whole  transaction  between  these 
companies  ended  on  October  2d.  Specifica- 
tions for  100  tons  of  plates  were  seat  by  the 
Iron  wcMTka  to  the  defendant  on  July  12th. 
rnie  order  was  not  filled.  On  July  15th  the 
defendant  wrote  to  the  iron  works:  "We  con- 
sider that  you  have  not  complied  with  the 
terms  of  your  contract  with  us,  and  hence  we 
cannot  furnish  you  with  the  100  tons  of  plates 
requested  by  you."  No  plates  were  (umlsbed 
at  any  time.  At  the  trial  there  was  no  dis- 
pute as  to  Ibe  material  facta.  The  plaintiff 
claimed  to  recover  commissions  tor  the  sale 
of  6,000  tons  of  platca.  The  defendant  denied 
hia  right  to  recover  anything.  The  view  of 
the  learned  trial  Judge  was  that  the  plalntlS 
was  entitled  to  commissions  for  the  amount  of 
deliveries  to  which  the  iron  works  was  en- 
titled under  the  contract  before  October  2d, 
the  date  mi  which  it  terminated  the  contract 
with  the  constmctlon  company,  and  he  so  In- 
structed the  Jury.  To  this  Instruction  both 
parties  to  the  action  excepted,  and  they  are 
here  witti  cross  appeals. 

The  ground  of  tbe  refusal  of  the  defenddnt 
to  deliver  plates  was  that  specifications  had 
not  been  sent  In  time.  The  letter  of  accept- 
ance of  April  4tb  waa  preceded  by  a  lengthy 
correspondence,  In  which  the  terms  of  sale 
were  discussed.  There  does  not  seem  to  have 
been  a  definite  agreement  as  to  the  exact  time 
for  delivery.  On  March  Ist  the  defendant 
wrote,  naming  a  price,  "with  the  understand- 
ing that  ttasy  will  spedfy  for  this  material  so 
that  we  can  begin  delivery  the  first  of  July, 
this  year,  and  deliver  at  the  rate  of  abont 
800  tons  a  month  nntil  the  order  Is  complet- 
ed; the  entire  amount  to  be  taken  out  not 
later  than  March.  1806."  Before  the  accept- 
ance of  this  offer,  a  number  of  letters  relating 
to  the  price  passed  between  the  parties,  and 
following  its  acceptance  there  were  a  nnm- 
oer  In  relation  to  the  understanding  aa  to  the 
terms  of  payment,  bnt  nooe  of  tb«n  contain* 
•d       leteraieB  to  tl»  time  of  ddlveiy.  In 


the  letter  of  acceptance  tt  is  stated,  "We  ex- 
pect deUverlM  to  commence  about  July  1st, 
1806,  and  to  extend  to  March,  ISOe."  The 
subject  having  hem  left  In  this  IndcAnlte 
shape,  and  no  request  having  been  made  by 
the  defendant  for  specifications  which  would 
have  enabled  It  to  have  omimenced  to  deliv- 
er by  July  Ist,  there  was  not  such  a  failure 
Ml  the  part  of  the  Iron  works  as  to  Justify  the 
defendant,  after  the  receipt  of  the  orAer  of 
July  12th,  in  refusing  to  carry  out  Ite  con- 
tract It  was  shown  the  testimony  that 
this  order  was  sent  in  good  faith,  and  with 
the  Intention  to  follow  it  by  orders  making 
the  foil  amount  of  800  tons  per  mcmth.  The 
plaintiff  was,  therefore,  entitied  to  commis- 
sions on  the  price  of  plates  which  the  defend- 
ant had  the  opportunity,  except  for  ito  own 
Improper  act,  to  deliver  dnxing  July,  August, 
and  Septemlier, 

Whether  the  plaintiff  was  entitled  to  oom- 
missioDs  on  the  whole  6,000  tons  Is  a  ques- 
tion less  free  from  difficulty.  The  iron  wwks 
had  the  right  to  withdraw  Its  proposal  to  the 
construction  company,  unless  a  contract  waa 
executed  within  three  months  after  notice  was 
given.  It  was  not  bound  to  the  defendant  for 
the  price  of  plates  not  rolled  In  the  event  that 
it  should  "from  any  cause,  legal  or  otherwise, 
be  stopped  from  going  on  with  Its  contmcf* 
with  the  construction  company.  Was  the  re- 
fusal of  the  construction  company  to  enter  In* 
to  a  contract  a  stoppage  within  the  meaning 
of  the  contract  with  the  defendant?  The  thing 
against  which  the  Iron  works  guarded  in  Its 
contract  with  the  defendant  was  the  f&llnre 
of  the  constmctlon  company  to  enter  into  and 
carry  out  a  contract  tiie  terms  of  which  had 
been  agreed  upon,  but  which  was  then  with- 
out binding  force.  A  failure  might  be  caus- 
ed by  the  inability  of  the  construction  com- 
pany to  build  the  bridge,  by  Its  refusal  to 
contract  if  ito  right  to  build  was  established, 
or  by  Ito  failure  to  carry  out  a  valid  contract 
Into  which  It  had  entered.  Any  one  of  these 
would  have  been  a  cause  which  would  have 
relieved  the  Iron  company  from  liability  for 
the  price  of  plates  not  delivered.  That  Its 
own  act  in  giving  notice  brought  Its  arrange- 
ment with  the  construction  company  to  an 
end.  did  not,  we  think,  affect  its  rights  nndw 
Its  contract  with  the  defendant.  It  had  watt- 
ed three  months  before  sending  notice,  and 
it  waited  three  months  after  while  under  an 
obligation  to  receive  and  pay  for  800  tons  of 
plates  a  month.  There  was  a  time  limit  fixed 
at  March  1,  1896,  within  which  all  the  plates 
were  to  be  delivered.  The  Iron  worka  was 
not  bound  to  wait  todeflnitely,  and  the  fail- 
ure of  the  construction  company  to  act  after 
notice  was,  we  think,  a  cause  fairly  within 
the  meaning  of  the  contract,  which  prevented 
its  execution,  and  the  Instruction  of  the  learn- 
ed Judge  to  this  effect  was  correct  The  Judg- 
ment appealed  from  by  the  plaintiff  is  affirm- 
ed, and  the  defendant's  croaa  appeal  la  dia- 
mlBsed. 
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WALLACB  T.  PBNNSTLTANIA  B.  00. 

CBopMBW  Ooort  of  PeDBsrlTtnlA.  BCanA  IS, 

1900.) 

fanoiuii  INJURIES— LOSS  OP  Huumra  fow- 

EO-KVIDBNCB. 

1.  Where  a  keeper  ot  a  boardinx  house  ii  In- 
jured, it  is  competeat  to  show  uie  profits  of 
ner  basinesa,  aa  a  measure  of  her  eamiDg  pow- 
er. 

2.  Evidence  merdy  that,  after  the  keeper  vt 
a  boardlDK  honse  was  able  to  rerame  her  bnal- 
nesa  after  her  Injuir*  her  house  waa  not  aa 
fflled  as  before,  is  not  enough  to  ^  to  the  jury 
(HI  the  quesdoo  of  loss  of  eamiDg  capacity; 
neither  the  cause  of  the  fallioK  off  of  buaineaa. 
nor  ita  effect  on  profits,  being  shown. 

Appeai  from  court  of  common  pleas,  Phil*- 
delpbUt  connty. 

Action  by  Ida  H.  Wallace  against  the 
PoiDsylranla  Railroad  Company  for  person- 
al Injurieo.  Judgment  for  plaintiff.  Defend- 
ant appeals,  Beversed. 

Geo.  Tucker  Kspham,  for  amitflanL 
Tboioas  Barle  White,  for  appellee. 

FELL,  J.  The  aaslgnments  ot  error  relate 
to  the  answer  of  the  court  to  a  request  to 
charge  that  there  waa  not  auffldent  evidence 
that  the  plaintiff's  earning  capacity  liad  been 
reduced  by  the  accident  to  warrant  a  recov- 
ery on  that  ground.  The  plaintiff  kept  a 
boarding  house.  There  was  some  evidence 
that  her  business  was  diminished  because  of 
her  Injuries.  Tbe  learned  Judge  (apparently 
with  some  hesitation,  because  of  the  meager- 
ness  of  tbe  testimony)  declined  the  point;  and 
tty  bis  answer  thereto  the  Jury  were  allowed 
to  find,  as  an  Inference  of  fact  that  there 
had  been  a  diminution  of  tbe  plaintiff's  earn- 
ing power,  because  there  had  been  a  diminu- 
tion of  her  business.  It  is  now  argued  by 
the  appellant  that.  In  order  to  recover  for 
loss  of  earning  capacity,  the'  plaintiff  was 
bound  to  show  that  she  had  suffered  a  loss 
In  that  respect,  and  that  It  could  not  be 
shown  by  proof  of  loss  of  the  profits  of  her 
business.  The  plaintiff  could  have  produced 
testimony  to  show  to  what  extent  her  earn- 
ing capacity  had  been  Impaired,  and  It  was 
Incumbent  on  her  to  do  so.  In  order  to  recov- 
er for  any  loss  on  that  ground.  McHugh  t. 
Schlosser,  158  Pa.  3L  480,  28  AtL  291,  23  L. 
R.  A.  574.  But  we  do  not  assent  to  tbe  prop- 
osition that,  as  proof  of  the  loss  of  earning 
capacity,  it  was  Incompetent  for  the  plaintiff 
to  show  a  diminution  of  the  protQts  of  her 
business.  This  proposition  finds  support  In 
some  statements  in  the  opinion  In  Goodhart 
T.  Railroad  Co.,  177  Pa.  St  1,  35  AU.  101.  In 
that  case  much  Incompetent  testimony  had 
been  admitted  on  the  question  of  the  measure 
of  damages.  Among  other  things,  tbe  plain- 
tiff bad  been  allowed  to  produce  expert  tes- 
timony as  to  the  money  value  of  bis  earning 
capacity,  and  to  show  the  profits  of  a  mer- 
cantile business  In  which,  some  time  before 
his  Injury,  he  had  been  engaged  as  a  part- 
ner. U  waa  In  relation  to  this  testimfmy  that 


It  vu  Mld.liiat  pn^ts  dwlred  tMn  «d  In* 
vestmoit  or  manag«nent  of  a  boslness  uter- 
prlse  are  not  earnings,  and  that  tbe,profiti  <tf 
a  business  with  whldi  one-ls  connected  can- 
no^  therefore,  be  made  use  of  as  a  measure 
of  his  earning  poww.  Thasa  atatements, 
while  correct  as  applied  to  the  facts  of  that 
case,  are  altogether  too  broad  for  general  ap- 
plication, and  they  are  misleading.  Profits 
derived  from  capital  Inveated  In  bnslneBa 
cannot  be  considered  aa  earnings,  but  In 
many  cases  pntf ts  derived  from  tbe  manage- 
ment of  a  business  may  properly  be  oonald- 
«ed  aa  meaauring  the  earning  power.  This 
hi  especlallr  true  where  the  baslnees  Is  one 
which  requires  and  receives  the  personal  at- 
tentlon  and  labor  of  Vbte  owncor. 

We  ate  of  the  opinion  that  It  waa  compe- 
tent to  show  the  profits  of  the  plaintiff's 
business,  as  a  measure  of  her  earning  power, 
but  we  are  constrained  to  hold  that  there 
was  not  sufficient  evidence  on  this  subject 
to  warrant  its  submission  to  the  Jury.  All 
that  was  shown  was  that,  when  she  waa 
able  to  resume  her  business  after  her  In- 
Jury,  her  bouse  was  not  as  well  flUed  as  be- 
fore. Neither  the  cause  of  this  falling  off 
of  her  business,  nor  Its  effect  upon  the  prof- 
Its,  was  shown.  Both  of  these  were  neces- 
sary as  a  basis  for  recovery  tta  the  perma- 
nent impairment  of  her  earning  power.  The 
Judgment  Is  reveraed,  with,  a  venlra  facias 
de  nova 


(m  Fa.  St.  1«D 
CAHPENTEE  v.  PENNSYLVANIA  B.  00. 
{Supreme  Court  of  Pennsylvania.  March  19, 
1900.) 
TAGATINO  STEBTBITS. 

Under  an  ordinance  of  tlie  councils  of  the 
dty  of  Philadelphia  authorizing  the  bureau  of 
surreys,  a  subordinate  division  of  the  depart- 
ment of  public  works,  to  revise  the  lines  and 
grades  of  the  city  idans  along  the  Hoe  of  a 
railroad  from  T.  street  to  P.  creek,  so,  that  all 
grade  crossings  of  the  railroad  may  be  avoid* 
ed,  the  bureau  may  vacate  T.  street  by  striking 
it  off  tbe  city  plan,  and  ctmfirmlof  a  new  jdaa 
on  which  It  Is  omitted;  so  that  thereafter  the 
ratlrosd  company  may  pnt  a  fence  sctoss  the 
vacated  road  oa  the  line  <rf  Its  right  of  way. 

Appeal  from  court  of  common  pleai,  Phila- 
delphia county. 

Action  by  Ellen  Carpenter  against  the  Penn- 
sylvania Balhroad  Company  t<a  obstruction  ctf 
Tacony  road  In  the  dty  of  Philadelphia  by 
erectltm  of  a  fence  across  It  m  the  line  ot  de- 
fendant's right  way.  Ju^U>nient  for  defend- 
ant Plaintiff  appeals.  Afllrmed. 

Thomas  A.  Fahy,  for  ivpallant  DaTld  W. 

Sellers,  for  appellee. 

MITCBELL,  J.  In  WetherUl  t.  Railroad 
Co.  (opinion  filed  herewith)  4fi  AtL  658,  It  Is 
held  that  where  a  street  Is  struck  off  the  dty 
plan  by  the  department  of  public  works.  In 
obedience  to  an  ordinance  of  councils,  and  a 
new  plan  Is  confirmed,  omitting  the  street  the 
legal  Tacatbtt  la  completcv  and  doea  not  re- 
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qiflrt  anr  eonflnnatlon  or  othnr  action  by  pro- 
ceedings In  tbe  conrtB.  This  dlsposee  oC  the 
snbrtantlal  gnntioo  In  tlie  jffeseat  case.  Tbe 
dlflfennee  fti  meielj  In  the  form  of  tbe  ordi- 
nancM.  In  Wetherfll  t.  B&llroad  Go.  the  ordi- 
nance directed  tbe  stilkliig  off  (tf  Wbeatsheaf 
Lane  from  tbe  city  plan  exj/maiity  and 
name.  la  the  ivesent  case  the  ordinance  an- 
thwlBed  the  d^artment  of  snrveys  (meanhis 
the  bureau  of  snrreys,  a  submrdlnate  dlrlslon 
oi  the  department  of  public  works)  **to  revise 
the  lines  and  grades  of  the  city  plana  along 
tbe  Bne  of  the  Philadelphia  &  Trenton  Ball- 
road  from  Tacony  street  to  Fennypack  creek, 
BO  that  an  grade  crossings  of  the  said  railroad 
may  be  arolded.**  Tbe  ol^ect  to  be  accom- 
pUsbed  by  this  ordinance  Involving  a  conqiU- 
cated  problem  of  readjustment  of  lines  and 
grades  of  a  number  of  streets,  councils  did  not 
direct  the  particular  changes  to  be  made,  bat 
committed  such  details  to  the  ezecntlve  bit 
rean  having  special  knowledge  and  sklU  on 
that  subject  But  tbe  authority  granted  was 
ample,  and  whatever  was  done  by  the  bnrean 
of  surreys  within  the  discretion  thus  OMnmlt- 
ted  to  them  became  as  binding  and  conclusive 
as  If  it  had  been  dhrected  q^eclflcalty  In  the 
ordinance.  Under  this  authority  the  burean 
of  Burv^  revised  tbe  plan.  Into*  alia,  by 
striking  off  Tacony  road,  and  confirmed  a  new 
plan  on  which  It  was  omitted.  The  def^kdant 
subsequently  erected  tbe  fence  aooss  Tacony 
road  for  which  this  action  was  teonght  As 
the  road  was  thus  vacated,  and  no  longer  a 
pnMlc  hlghwi^.  the  defendant  was  wltbln  Its 
rights  In  closing  by  a  fence  on  the  Une  of  Its 
right  of  way.  The  case  of  Knowles  v.  Rail- 
road Co.,  176  Pa.  Bt  623,  84  Atl.  974.  to  not 
at  variance  with  the  jnlnclple.  No  question 
was  there  raised  as  to  tbe  vacation  of  a  street 
by  a  revision  of  the  plan,  ai^  tbe  case  was 
decided  on  the  ground  that  the  fence  was  pre- 
mHtorely  erected  before  the  authority  waa  con- 
ferred. In  tbe  opinkm  our  Brother  McGollum 
says:  "It  Is  obvious,  therefore,  tbat  the  ob- 
struction complained  of  had  no  connection 
with  the  revision  ot  grades  or  the  elevation 
of  the  roadbed.  It  was  not  aothorlzed  by  the 
ordinance,  nor  I9  any  action  of  the  city  there- 
under. It  was  by  the  company's  own  confes- 
sion In  removing  It  as  needless  and  unwar- 
ranted at  any  time  before  April,  1884,  as  It 
would  have  been  if  erected  at  any  time  before 
EXecember  14,  1801."  Whether,  even  If  the 
obstruction  In  the  present  case  bad  been  un- 
lawful, the  ^alntlff  made  out  a  right  of  pri- 
vate action,  we  need  not  now  consider. 


(U  N.  J.  L.  2S6) 

INHABITANTS  OP  ORVIL  TP.  w.  HATOR, 
ETC..  OF  BOROUGH  OF  WOODCLIFF. 

(Conrt      Brrors  and  Appeals  of  New  Jers^. 
March  6,  1900.) 

BOROUGH— BSTABIJaHMBNT-DBBTS-TOWN. 

SHIP. 

1.  A  statote  which  fmposeB  upon  a  borough  a 
prtvortionate  part  of  the  liabilities  of  the  town- 


ship from  which  It  has  been  set  off,  and  as- 
signs to  It  a  proportionate  part  of  the  assets 
of  such  township,  is  valid,  sltbough  not  oiact- 
ed  natU  after  the  formation  of  the  oorooiA  aad 
although  It  be  retroactive  In  Its  effect. 

2.  If  the  Intmtion  of  the  le^slatore  In  a  stat- 
ute can  be  ascertained  with  reasooable  certain- 
ty, words  may  be  allied  or  sapplied  In  tbe 
statote  so  as  to  give  it  effect  and  to  KwalA  any 
repugnancy  or  Ineimdstettey  with  soch  Intra- 
tion. 

3.  The  word  "township"  in  the  proviso  of  the 
second  section  of  an  act  entitled  "An  act  to 
provide  for  the  division  of  aasets  and  liabilitiea 
of  townships,  between  such  townships,  and  any 
boroDgh  or  boroughs  set  off  from  the  same 
(P.  L  1886,  p.  270),  must,  in  consideration  of 
the  whole  act,  be  constmed  to  mean  '^township 
committee,"  and  the  word  "committee"  can  be 
inserted  after  the  word  "township"  to  i^ve  ef- 
fect to  the  Intention  of  the  legtslatnre. 

(Syllabus  by  the  Gourt) 

Error  to  supreme  court 

Action  by  the  Inhabitants  of  ttie  townddp 
of  OrvU  against  the  mayor  and  council  of 
the  borough  of  WoodcUff.  Judgment  for  de- 
fendant, and  plaintiff  brings  errw.  Reveraed. 

J.  W.  De  Toe,  tor  phUntlff  In  mw.  UiUer 
&  Myers,  for  dtf endant  In  error. 

UPPINOOTT,  J.  This  case  was  certified 
by  the  Bergen  circuit  court  Into  the  supreme 
court  for  an  advisory  <H)lnlon  as  to  what 
Judgment  should  be  rendered  upon  tbe  state 
of  facts  so  certified.  The  supreme  court  ad- 
vised tbat  Judgment  be  entered  for  tbe  de- 
fendant, and  the  plaintiff  has  assigned  error 
upon  tbe  advisory  opInlML  The  action  vras 
brought  by  the  inhabitants  of  the  township  ot 
(hrll  against  the.  mayor  and  conncO  of  the 
borough  of  WoodcUff  to  compel  It  to  pay  a 
porUm  of  tbe  Indebtedness  of  tbe  township 
of  Orvll  as  It  wus  ccMMtltuted  before  tbe  bor- 
ough was  created  partly  out  of  the  township. 
The  amount  against  the  borough  was  duly 
ascertained  under  an  act  of  the  legislature 
entitled  "An  act  to  provide  for  the  division  of 
assets  and  liabilities  of  townsblpa,  between 
such  townships  and  any  borough  or  boroughs 
set  off  from  tbe  same."  P.  L.  1886,  p.  270. 
This  action  depends  upfm.tbis  statute  for 
its  support  The  borough  waa  formed  In 
August  1884,  under  the  act  for  tbe  forma- 
tion of  borough  governments,  passed  AjkII 
K,  1878  (P.  U  1878,  p.  403);  and  at  the  time 
of  such  formation  of  the  borough,  which  In- 
cluded a  part  of  the  township,  no  l^slatioo 
^sted  for  apportioning  to  the  borough  Its 
share  of  the  assets  and  liabilities  of  such 
township.  The  act  of  April  16;  1886,  to 
which  reference  has  been  made^  was  made 
retroactive  by  its  express  provisions.  If  the 
statute  be  a  valid  and  an  applicable  statute, 
then  the  plaintiff  In  this  action,  under  the 
statement  of  facts  c»tlfied  Into  the  supreme 
court  was  entiUed  to  recover  the  amount  tor 
which  the  action  was  brought  by  the  town- 
ship against  the  borough  npmi  tbe  app<w^ 
tionment  as  stated.  The  objections  to  this 
statute  under  tiie  assignments  ot  error  are  of 
a  twofold  character:  Winb,  It  Is  contended 
tliat  the  statute  la  imcoastltutlonal:  and. 
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■eoondljr,  that  a4!cordliic  to  Its  proTlaions  It  Is 
not  offecUre  In  otbw  lespecte  to  support  this 
action.  Tbe  tecto  from  the  certified  case,  so 
tar  MM  raference  Is  needed,  are  fully  stated  In 
ttw'oplnioa  of  llie  rapreme  eoort  dSS  AtL  885), 
and  need  not  be  repeated.  The  act  was  do- 
claied  by  tbe  supreme  court  to  be  constltii- 
tloaal,  and  this  comclushm,  as  well  as  tbe 
reasons  given  for  It  In  Hie  opinion  below,  kre 
faU7  apiHToved.  Tbe  statate^  therefore,  sap* 
ports  the  action.  If  It  be  found  that  It  Is  ef- 
feetlTo  and  ap^cable  to  the  facts  of  tiie 
caw  as  certified,  nie  defmd&at  contends 
tbat  hj  a  proper  coiutruction  the  division 
and  apportlcmmettt  has  Dot  been  approved  as 
directed  by  the  act,  and  this  contMitloQ  was 
npfaeld  by  tbe  supreme  court,  and  tber^ore 
judgment  for  the  defendant  was  advised. 
In  this  It  Is  concluded  there  was  error.  Tbe 
apportionment  of  the  aaaets  and  llablllUea  ot 
tbe  tormer  township  and  the  borough  was 
^n>roved  only  by  a  majority  of  the  township 
committee,  In  so  far  as  the  township  was 
concerned  In  the  approval,  and  the  point  Is 
made  that  this  vras  not  a  compliance  with  the 
act  of  Apr]l  19,  1806,  and  so  gives  to  the 
{rialntiff  no  right  to  recover  against  the  de- 
fendant. The  act  of  1806,  after  providing 
the  method  by  which  the  apportionment  shall 
be  made,  and  for  the  determination,  enacts 
by  a  proviso  In  the  second  section  "that  no 
such  division  and  apporticmment  shall  be 
valid  unless  the  same  shall  be  approved  by  a 
majority  of  either  of  the  said  township  or  of 
the  mayor  and  council."  This  proviso.  It  Is 
ccmtended  by  the  plaintiff,  and  ss  held  by 
the  opinion  below,  has  no  reference  at  all  to 
the  township  .committee;  that  the  clause  of 
the  act  which  provides  for  the  validity  by  the 
ai^roval  "ot  the  township"  can  be  given  no 
meaning  at  all,  or,  If  It  be  given  a  meaning, 
It  la  that  Qie  division  and  apportionment 
ahaD  only  be  valid  when  approved  by  a  ma- 
jorl^  at  tlie  Inhabitants  or  voters  of  the 
township.  Now,  the  fundamental  principle 
Is  that  the  object  of  all  Judicial  interpreta- 
tion of  a  statute  Is  to  determine  what  Inten- 
tloD  Is  conveyed  by  the  language  used  there- 
in, BO  far  aa  It  la  necessary  for  determining 
whether  the  particular  case  or  state  of  facts 
presented  falls  within  It.  When  tbe  Intention 
la  expressed,  the  question  Is  one  o¥  verbal 
constmctlan  only;  but,  If  the  language  be 
not  express,  and  some  Intention  must  neces- 
sarily be  Imputed,  then  It  must  be  deter- 
mined by  Inference  grounded  on  legal  prin- 
ciples, one  of  which  is  that  the  legislature 
must  have  entertained  some  Intention,  and 
the  Interpreter  must  determine  what  It  was, 
unless  It  be  that  the  statute  lacks  the  formal 
requisite  needed  in  order  to  give  It  the  effect 
of  a  law.  It  is  the  true  seose  of  the  form 
of  words  which  Is  used  which  Is  to  be  dis- 
covered by  tbe  Interpretaticm  or  constructloa 
of  the  statute,  taking  all  Ite  parte  Into  coo- 
slderatiou,  and,  If  fairly  possible,  giving 
them  all  effect  Speaking  more  concretely, 
when  tbe  Intention  can  be  aacertalned  with 


reasonable  certainty,  words  may  be  altered- 
or  supplied  In  the  alatDto  ao  w  to  gtra  tt 

tiSect,  and  to  avoid  ai^  .repugnancy  to  or 
InoHiBlBtmcy  with  antdi  Intention.  2S  Am. 
&  Bag.  Stae.  Iaw,  p.  41d;  lAue  v.  Schomp. 
20  N.  J.  Ba.  82;  Bnd.  Interp.  St.  U  378-381, 
416L  In  tbe  conatructlon  of  this  statute,  so 
far  as  is  necessary  to  determine  the  meaning 
of  the  word  "township"  as  used  In  this  con- 
nection, recourse  can  be  had  to  the  whole  or 
any  part  of  the  enactment  The  first  section 
<tf  this  act  provides  that  tbe  **townshlp  com- 
mittee" of  such  township  and  the  mayor  and 
council  of  such  borough  may  effect  the  ap- 
portionment or  division  by  agre«nen^  signed 
by  the  'township  committer  ot  a  majwlty  of 
them,"  and  executed  by  the  mayor  and  coun- 
cil of  such  borough;  and  such  apportionment, 
evidenced  by  such  agreement  stands  ratified, 
validated,  and  confirmed.  The  second  sec- 
tion, in  which  the  disputed  proviso  is  con- 
tained, provides  that.  If  the  division  or  ap- 
portionment shall  not  be  effected  as  In  the 
first  section  set  forth,  then  In  such  case  a 
majority  of  the  "township  committee,"  or  a 
majority  of  such  mayor  and  conndl,  may 
appoint  a  time  and  place  of  meeting  of  such 
committee,  and  such  mayor  and  council  for 
the  purpose  of  effecting  such  division  or  ap- 
portionment and  serve  10  days'  notice  upon 
the  other  of  such  bodies  of  the  time  and 
place  appointed;  and  then,  at  the  time  and 
place  appointed,  the  "township  committee 
and  the  said  mayor  and  council,  or  such  oi 
them  as  may  attend,"  shall  forthwith  pro- 
ceed to  make  the  apportionment  between  the 
township  and  the  borough  of  the  assets  and 
the  liabilities  In  proportion  to  the  assessed 
valuation  of  real  and  i>erBonal  property  with- 
in the  limits  of  such  township  and  borough 
res[)ecUv^.  ^Is  apportionment  or  divlslcm. 
can  be  made  by  those  of  tbe  township  com- 
mittee of  the  township  and  the  mayor  and 
council  of  the  borough  who  may  attend, 
whether  It  be  a  majority  of  them,  or  of  elth^ 
body,  or  not  This  Is  clear  by  this  express 
language  of  the  statute,  and  by  the  proviso 
which  Immediately  follows.  Then  follows 
the  proviso  "that  no  such  division  or  appor- 
tionment shall  be  valid  unless  the  same  shall 
be  approved  by  a  majority  ^ther  of  said 
township  or  of  the  said  mayor  and  council"; 
and  again,  and  Immediately  following  this 
proviso.  It  Is  enacted  that  "sn<A  dlvialni.  and 
apportionment  shall  at  the  time  and  place  so 
appointed  be  set  forth  In  writing  and  signed 
by  those  present  or  a  majority  ot  them  and 
a  copy  thereof  filed  with  the  clertc  of  the 
township  and  the  clerk  of  the  borough  re- 
spectively, and  thereupcm  such  division  and 
apportionment  shall  be  valid";  and  Imposes 
upon  the  officers  ot  tiie  township  and  the 
borough  to  execute  and  carry  out  the  same, 
and  thereupon  such  borough  shall  be  liable 
for  the  share  of  tbe  township  Indebtedness 
80  apportioned  to  the  borough,  and  shall  have 
tbe  right  to  the  share  of  the  prtqterty  by  mch 
division  allottad  to  smdi  borough. 
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lu  Tiew  of  these  proTtiKnu,  tt  caimot  be 
ctfDtended  that  any  other  body  ■hoold  Intw- 
vene  between  the  flnai  acta  of  tbe  townahlp 
committee  and  the  mayor  and  cotincU  of  the 
boroQjrb  and  the  TsUdlty  of  tho  dirldmi  and 
apportionment;  such  a>  the  Inhabitants  of 
the  township  assembled  in  town  meeting  or 
voting  by  ballot.  However  Ineffective  the 
act  may  be  without  It,  an  expresslcm  of  the 
will  of  the  people  In  anch  a  manner  is  not 
provided  for  by  this  act;  and  without  such 
IHTovlsIon  an  election,  either  by  town  meet- 
ing or  ballot,  could  not  be  held.  It  wonld 
seem  clear  from  the  whole  act  what  mean- 
ing ahonld  be  given  to  the  word  "township" 
In  thla  provlsa  It  is  evident  from  these 
other  parts  of  the  act  to  which  reference  has 
been  made  that  the  power  of  the  approval 
was  not  intended  to  be  conferred  upon  the 
voters  of  the  township,  but  upon  that  gov- 
erning body  which  generally  conducts  Its  af- 
fairs either  under  the  statute  or  by  the  aa- 
thorlty  conferred  at  the  annual  town  meetr 
Ings  or  municipal  elections.  The  township 
committee  is  ^thls  body,  and  the  clause  of 
idle  statute  which  Immediately  follows  the 
proviso  expressly  enacts  that  the  division  or 
apportionment,  when  made  as  provided  in 
That  part  of  the  section  which  precedes  the 
proviso,  and  set  forth  In  writing,  and  signed 
by  a  majority  of  "those  present"  shall  con- 
stitute a  valid  apportionment  so  soon  as  fil- 
ed with  the  proper  officials  of  the  township 
and  borough.  A  majority  of  both  bodies,  so 
far  as  the  approval  Is  concerned,  it  will  be 
seen.  Is  not  required.  In  every  other  part 
of  the  statute  In  which  a  power  or  duty  Is 
to  be  exercised,  It  Is  to  be  exercised  by  the 
township  committee,  or  a  majority  of  them, 
and  by  the  mayor  and  council,  or  a  majority 
of  them,  or  by  either  of  these  bodies,  or  a 
majority  of  Its  members;  and  upon  no  other 
body  or  bodies  Is  any  power  conferred  or 
duties  imposed;  and  the  collocation  of  words 
and  phrases  throughout  the  act,  without  any 
exception.  It  seems  to  me,  must  be  consid- 
ered as  giving  a  clear  and  definite  meaning 
to  the  word  "townahlp"  In  the  proviso.  I 
think  It  Is  clear  that  It  was  Intended  to  con- 
fer this  power  of  approval  upon  the  govern- 
ing body,— that  la,  upon  the  committee  of 
the  township,— and  not  upon  the  majority 
of  the  voters  thereof,  and  that,  therefore.  It 
is  entirely  within  the  Judicial  power  to  sup- 
ply such  words  In  the  enactment  as  will  ef- 
fectuate that  Intention.  The  Intention  of 
the  legislature  being  ascertained  with  rea- 
sonable certainty,  words  may  be  supplied 
In  the  statute  so  as  to  give  It  effect,  and 
avoid  any  repugnancy  or  inconsistency  with 
such  Intention.  Kennedy  v.  Gibson,  8  Wall. 
498. 19  L.  Ed.  476;  Forey  v.  Town  of  Graves- 
end,  104  N.  Y.  410,  10  N.  B.  698.  In  the  case 
of  French  v.  East  Orange  Tp.,  49  N.  J.  Law, 
401,  402,  8  Atl.  lOT,  the  word  "township," 
standing  In  the  act  of  the  legislature,  literal- 
ly construed,  conferred  no  power,  because 
the  uUhorlty  to  lay  ent  and  open  streets  was 


possessed  by  the  townahlp  eommlttee;  bot 
It  was  held.  In  order  to  give  effect  to  the  In- 
tention of  the  act,  that  the  township  com- 
mittee could  stand  for  the  township  In  that 
respect,  and  the  word  ■Nsnumlttae"  was  sup- 
plied by  judicial  interpratatlon  and  emstmc- 
tlon.  The  ctmclnsion  readied  Is  that  the 
township  committee  was  Intended  ■when  the 
word  "township"  was  used  in  the  proviso 
of  the  second  section  of  the  net,  and  that  the 
word  "committee"  should  be  so  interpolated 
In  order  to  give  effect  to  the  clear  Intentlom 
of  the  act  The  Judgment  of  the  aopr^e 
court  must  be  reversed,  and  the  drcnit 
court  advised  to  render  iodgment  for  ttie 
plaintllL 


(IB  N.  J.  B.  SO). 
If  UliFOBD  T.  DORSnCTTS. 

(Court  of  Chancery  of  New  3«mj.    BVbu  T, 

1900.) 

PABTNBRSRTP— TRANSFER  GT  ASSETS  TO  OOK- 
PORATION— RIGHTS  OF  ORBDITORS. 
While  the  firm  of  W.  &  S.  was  indebted  to 
a  certain  creditor,  8.  sold  his  interest  to  G., 
who  failed  to  pay  the  agreed  consideration,  and 
who  sold  to  A.,  who  refused  to  pay  the  con- 
sideration. After  the  firm  became  InsolveDt 
a  newly-organized  corporation  received  its  u- 
8et8,  and  In  consideration  therefor  agreed  to 
pay  the  firm  debts,  and  Issued  sto<^  to  W.  and 
A.,  and  to  one  who  bad  loaned  money  to  the 
firm  after  the  debt  to  said  creditor  bad  been 
contracted.  Held,  that  a  sale  of  the  corporate 
assets,  acquired  from  the  firm,  under  a  judg- 
ment obtained  by  the  creditor  against  the  firm 
of  W.  &  S.,  after  the  formation  of  the  ear- 
poration,  traoaferred  a  valid  title,  as  against  a 
receiver  of  the  corporation  who  was  appfdnted 
at  the  day  of  the  aale,  In  proceedings  com- 
menced after  the  Judgment  was  refadered, 
where  the  corporation  bad  contracted  no  new 
obtlgatlona. 

In  the  matter  of  the  lasolveait  proceedings 
of  the  IntemaOonal  Baking  Company,  mi- 
liam  V.  Mulford  petitions  that  Benjamin  G. 
Doremus,  receiver  of  the  omnpany,  deliver  to 

him  certain  prc^terty.  Granted. 

Mr.  Doremus  Is  the  receiver  appointed  by 
this  court  in  ins(dvent  proceedings  of  the  In- 
ternational Baking  Company.  The  petitioner 
complains  that  as  such  receiver  he  has  In  pos- 
session certain  goods  and  chattels  which  be- 
long to  the  petitioner,  and  prays  that  he  may 
be  directed  by  this  court  to  deliver  the  same 
to  him.  The  chattels  consist  of  the  machin- 
ery, Implements,  etc.,  constituting  a  balieiT 
plant,  which  were  In  the  possession  of  the  In- 
solvent corporation  at  the  time  of  the  ap- 
pointment of  the  receiver,  but  were  at  that 
time  subject  to  the  levy  of  an  execution  In  the 
hands  of  a  constable,  founded  on  a  Judgment 
In  favor  of  a  firm  composed  of  Smith  and 
Morehouse,  doing  business  under  the  name  of 
C.  Smith  &  Co.,  against  a  firm  of  Walker  & 
Strachan,  who,  It  Is  admitted,  were  once  the 
owners  of  the  plant  and  transferred  It  to  the 
baking  company  after  the  accrual  of  the  debt 
which  was  the  basis  ot  the  Judgment,  and  be- 
fore the  recovery  of  the  Judgment  The  peti- 
tioner, who  pordiaaed  the  goods  at  coasta- 
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He^m  nle  Dnder  tlie  5iidgmeat  asserts  that 
the  transfer  from  Watker  ft  Strachan  to  the 
baUng  company  was  made  after  Smltli  & 
Ob.**  det)t  accrued,  and  without  any  valtiable 
consideration,  and  wa«  fraudulent  and  void 
ma  against  the  Judgment  creditors,  OL  Smith 
ft  Co.,  because  It  tended  to  binder  and  delay 
them  In  the  recovery  of  their  debt;  and  that 
was  the  point  litigated.  No  queBtlon  was 
made  as  to  the  power  and  propriety  of  the 
conrt  proceeding  la  this  manner  to  determine 
the  qaeetlon. 

Junes  B.  Howdl,  £or  petitioner.  J.  J. 
Joyce,  for  teed  w. 

PFTNKT,  y.  a  (aft»  stating  the  facts).  At 
and  before  the  20th  of  March.  1889.  Walker  & 
Strachan,  were  partners  engaged  In  the  bnd- 
nesB  of  baking,  and  were  the  owners  of  the 
plant  here  In  controversy.  Between  March  20 
and  May  24,  1899,  tbey  became  Indebted  to  G. 
Smith  ft  Go.  In  tbe  sum  of  about  $170.  About 
the  20th  of  May,  Mr.  Strachan  sold  out  bis 
Interest  In  the  Arm  to  a  Mr.  Germer  for  $2,- 
000,  and  took  his  promissory  note  for  the 
rame.  The  business  continoed  as  before,  and 
part  of  the  terms  of  the  sale  was  that  the 
new  concern  was  to  assmne  all  the  existing 
debts.  Mr.  Germer  apparently  soon  perceived 
that  the  business  was  a  losing  one,  and  his 
Interest  In  It  of  no  value,  and  sold  out  that 
Interest  to  a  Mr.  Sullivan.  Sullivan  never  paid 
Germer  anything,  for  the  reason  that  he 
found  that  Germer  had  not  paid  Strachan, 
and  was  not  likely  to  do  so.  The  fair  infer- 
ence from  the  facts  and  drcumstances  Is  that 
Oermer  was  a  man  of  no  pecuniary  re^KmsI- 
blUty.  The  object  of  bringing  Sullivan  In  was 
to  Increase  the  business  of  the  plant,  so  that 
It  might  make  a  profit,  Instead  of  being  con- 
ducted at  a  loss,  as  It  was  at  that  time;  and 
Sullivan  Interested  himself  in  the  direction  of 
Increasing  the  business.  The  concern  at  13iat 
time  was  indebted  In  the  sum  of  H.QOO^  In 
which  was  Included,  with  C.  Smith  &  Go's 
claim,  a  debt  of  $1,000  for  borrowed  money, 
which  It  had  Just  procured,  on  the  note  of 
the  Arm,  from  a  Mr.  Steenburg.  That  fl,000 
was  placed  In  bank  to  the  credit  ot  the  firm, 
and  was  expended  In  part  payment  of  Its 
floating  Indebtedness.  The  probable  motive 
ou  the  part  of  Steenburg  In  making  tbe  loan 
was  that  his  son  might  be  employed  by  tbe 
concern.  Then,  on  the  29th  of  May,  the  In- 
ternational Baking  Company  was  formed  by 
Walker,  Steenbai^,  Jr.,  and  Sullivan;  and 
afterwards  on  Jnly  28th,  It  purchased  the 
plant  from  the  firm,  at  an  expressed  price  of 
250  shares  In  tiie  corporation,  and  Issued 
■hares  of  stock  therefor  to  Walk»-  and  Sulli- 
van. Not  a  dollar  In  cash  was  paid  for  the 
stock  so  Issued.  One  thousand  dollars  of  ad- 
ditional stock  was  divided  among  Walker, 
Sullivan,  and  young  Steenburg  on  the 
atrength  of  the  $1,000  which  the  elder  Steen- 
burg had  loaned  to  the  firm  of  Walker  &  Ger- 
mer; and  the  plant  and  other  assets  and 


good  wtll  were  transferred  to  the  eorporatloD 

by  a  blU  of  sale  dated  July  20,  1)999.  which 
expressly  assumed  all  the  debta  of  the  part- 
nership. Not  a  dollar  In  money  was  paid 
toe  the  transfer.  Wh«t  Mr,  Sullivan  looked 
into  the  finances  of  the  corporation,  he  found 
a  sum  of  money  In  tbe  treasury,  of  less  than 
SjO,  which  came  from  the  firm.  The  business 
had '  been  previously,  and  continued  to  be, 
conducted  at  a  loss  until  the  27th  of  Septem- 
ber, when  the  bill  praying  for  the  appoint- 
ment of  a  receiver  was  filed.  In  the  mean- 
time suit  was  brought  by  CL  Smith  ft  Oo^  on 
their  demand,  against  the  firm  of  Walker  ft 
Strachan.  Judgment  was  recovered  Septem- 
ber 19th,  and  levy  made  before  the  bin  for 
the  receiver  was  filed.  The  property  was 
properly  advertised  for  sale,  and  sold  by  the 
constable  October  2d  for  $460,  and  purchased 
by  Mr.  Mulford.  The  receiver  was  appointed 
the  same  day.  The  bid  was  paid  by  Mulford 
to  the  constable  to  cash,  and  C.  Smith  ft  Co.'s 
execution  was  paid  out  of  It,  and  the  balance 
retained  by  the  constable  to  answer  any  de- 
mand for  arrears  of  rent  which  wen  then 
due. 

If  the  transfer  to  the  corporation  had  l>een 
made  directly  by  the  original  defendants  In 
execution,  Walker  &  Strachan,  I  should  say 
the  case  was  not  debatable.  The  circum- 
stances satisfy  me  that  the  firm  was  anb- 
Btantlally  Insolvent  at  the  time  of  the  trans- 
fer, and.  as  I  have  stated,  no  consideration 
was  paid.  The  issuing  of  shsres  of  stock 
to  tbe  members  of  the  firm  vraa  not  a  valu- 
able consideratfOD,  for  the  reason,  among  oth- 
ers, that  It  had  no  Intrinsic  value,  and  vras. 
with  the  exception  of  the  shares  Issued  to 
Steenburg,  Issued  to  tiie  very  Individuals  who 
owed  the  debts  of  the  firm.  The  effect  was 
simply  to  put  the  title  of  the  property  and  as- 
sets of  the  partnerEhIp  In  a  corporation  which 
assumed  the  paymeut  of  the  debts  of  the  part- 
nership, including  those  of  0.  Smith  ft  Co., 
without  the  least  pecuniary  ability  to  pay 
them.  The  result  was  unlawfully  to  hinder 
and  delay  the  creditors  In  the  enforcement  of 
their  claims  against  tbe  partnership  property. 
The  only  question  Is  whether  the  withdrawal 
of  Strachan.  and  the  substitution  In  his  place 
(rf  Germer,  and  afterwards  of  Sullivan,  chan- 
ged the  character  of  the  transaction.  I  am 
of  the  opiulon  that  It  did  not  Germer  never 
paid  Strachan  anything,  and  Sullivan  never 
paid  Germer  anything;  but  In  point  of  fact 
the  shell  of  an  Indebtedness  from  Sullivan 
to  Germer,  and  Germer  to  Strachan,  was  later 
on  settled  by  a  transfer  of  shares  of  stock  In 
the  corporation  from  Sullivan  to  Strachan. 
But,  further,  the  debt  from  Walker  and 
Strachan  to  Smith  ft  Co.  became  by  assump- 
tion, and  was  in  equity,  the  debt  of  the  part- 
nership, which  was  constituted  at  the  mo- 
ment of  the  transfer  to  the  corporatl<m.  So 
that  the  change  In  the  per8<mallty  of  tiie 
composition  of  the  firm  becomes  quite  Inuna- 
terial.  No  new  rights  were  acquired  by  any 
peraoD     the  txansfw  t»  the  cotporatlan,  and, 
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w  fsr  as  appeared  at  the  hearing,  by  bbj  of 

Its  buslneBS  operations  during  Ita  short  life, 
—two  months.  It  collected  some  of  the  dnes 
to  the  partnership,  bought  Its  suppUea  for 
cash,  and  Incmred  no  new  Indebtedneaa.  I 
wUl  advise  a  decree  accordingly. 


(69  N.  J.  B.  4n) 

TTAT.T.  T.  UAJJm 

(Gonrt  of  Chancerr  of  New  Jm^.   Feb.  Hd, 

1900.) 

DITORGB— DB8DRTION-^R0Sa;rT— BBXIOH- 
CIUATION. 

1.  l%at  a  hnsband  is  OTerbearfng  and  unkind 
does  not  OHistltute  such  emellr  as  to  be  of 
Itself  a  canse  of  divorce,  or  to  convert  the  wife  s 
lesTiDg  him  Into  desertion  by  him. 

2.  A  baiband  whose  orerbearing  and  nnldnd 
treatment  has  caused  her  to  desert  bim  Is  not 
entitled  to  divorce  on  the  aroand  of  desertion, 
where  he  has  not  made  advances  and  conces- 
^oDs  at  a  time  and  in  a  manner  suitable  to  ob- 
taioinx  ber  return;  and  It  cannot  be  assumed 
that  they  would  have  been  unavailing,  he  hav* 
Ing  taken  the  ground,  in  what  correspondence 
he  had,  that  he  bad  been  whollT  in  the  right, 
and  she  wholly  in  the  wrong,  andhaTing  limply 
demanded  that  she  return. 

Suit  by  Virginia  "Gary  Smith  Hall  against 
Thomas  H.  Hall  tar  divorce.  Petition  and 
'cross  petition  dismissed. 

Alexander  0.  Tonng,  for  petitlmer. 
George  O.  Tennant,  for  defendant 

STBJVBNS,  V.  O.  Tha  petitioner  and  de- 
fendant were  married  on  June  26, 18M.  Hn; 
Hall  was  then  about  24  years  old,  and  the 
defendant  was,  I  snitpoae,  abont  tiie  same 
age.  They  lived  tt^ther  In  Jersey  Oty  until 
Felmiary  18.  1896.  mlien  ttie  wife  left  her 
husband's  home.  There  la  a  petition  and 
cross  petltifHL  The  wife  says  the  d^endant 
conatmctlT^  deserted  her,  because  bis  er- 
treme  cruelty  compiled  her  to  leava  The 
husband  denies  the.  cmd^,  and  says  tiie  pe- 
titioner left  lilm  wlAout  causfc  The  e^ 
denc4  taken  as  a  whtrf^  sho>w8,  I  think,  that 
the  hnsband  was  oftai  orarbearing  and  nn- 
kind.  It  talhi  short  of  establishing  such 
cmdty  as  would  ttf  Itaelf  be  a  canse  ot  dl- 
Torce^  and  as  would  thmfore  oonvert  the 
wife's  leaving  into  the  husband's  desertltHi.' 
Tbtt  wife's  petition  sbonid  be  dismissed. 

A  more  difficult  qnestlMi  arises  on  the  bus> 
band's  cnwB  petltlcm.  It  has  beat  wdl  sely 
tied  Ifj  dedsioDSt  both  In  this  court  and  In 
the  court  ct  appeals,  that,  although  a  wife 
leaves  hoe  hnsband  wUlfnlly,  ber  desratkm 
does  not  bec(»ne  obstinate,  unless  peralsted 
in  against  efftMt  «r  Infln»ice  on  Ua  part  to 
Inlng  it  to  an  md.  It  is  his  duty  to  mafee 
each  advances  or  ctmcesslom  as  a  Just  man 
would  make,  with  a  view  to  terminate  It 
This  Is  the  language  of  the  leading  case  ot 
Bowlby  T.  Bowlby,  2B  N.  J.  Bq.  406.  affirmed 
In  Id.  570,— a  am  wUdi,  as  It  seems  to  me, 
expresses  more  accurately  than  any  o<her 
the  true  meaning  ot  the  word  "obstinatei*' 
In  Van  Wait  v.  Van  Wart,  67  N.  J.  Bq.  BB», 


41  AtL  965k  where  aH  the  eases  an  dted,  I 
ased  the  f (blowing  language:  "In  consider- 
ing what  effort  or  concession  must  be  made 
In  any  given  caaob  ttie  coDdnet  of  flw  parttes 
towards  each  other  must  be  considered.  It  Is 
obvious  tbat  more  effort  and  conceaskm  will 
be  required  of  one  whose  conduct  actually 
prodncea  at  cimtilbutes  to  ipttduce  the  deser^ 
tlon  than  ct  one  wbo  U  Uamelesai  If  the 
par^  deserted  is  not  In  fault,  and  effort  to 
Induce  the  deoerting  party  to  retnm  would 
probably  prove  hnavallinft  it  need  not  be 
shown.  Tmn  v.  Trail,  82  S.  3.  Bq.  231.  In 
gener^  it  may  be  said  Oat  that  desertion  Is 
to  be  adjudged  obstinate  wblcli  has  resisted 
such  effort  or  eonoesslon  as  the  party  alleging 
desertion  ought,  under  the  portlcnlar  drcum- 
stances  of  the  case,  to  have  made  to  bring  It 
to  an  end."  I  shall  test  the  cross  petition  by 
this  rule. 

Tb»  petitioner  Is  the  dang^iter  of  A. 
Smith,  a  naval  architect  The  defmdant  Is  a 
ribbon  mannfacturnr.  The  petitioner  was  of 
a  nervons  disposition,  and  subject  to  fainting 
fits,  both  befwe  and  after  her  marriage,  and 
oftffli  hysterical.  In  the  snmmer  of  1895  she 
began  to  suffer  fR»D  ulceration  of  the  utems, 
accompanied  with  left  latwal  dlqriacement 
the  effect,  as  she  sayst  of  a  cold  contracted. 
In  November  <tt  that  year  she  went  to  a 
veclallst  for  treatment  Sb»  did  not  recover 
until  September  of  the  year  following,  or 
about  dz  nwntiis  after  the  alleged  desertion 
took  placcL  It  seems  to  be  dear  that;  in  tin 
language  ot  the  wttaess  Oalvln  ^ith,  the 
parties  wen  not  suited  to  each  otiiw.  Tlwce 
was  ctmstant  bickering,  caused,  acoMding  to 
tiie  hnsband,  by  the  HI  tonper  of  the  wife, 
and  according  to  the  wife  by  the  iiarSh.  over^ 
bearing  conduct  ot  the  husband.  Badi  ac- 
ctises  the  other  ot  pntfanl^.  It  is  quite 
certain  that  on  oomo  occasions  tiie  husband 
swore  at  her.  I  have  little  doubt  that  he,  by 
his  unkindness  and  want  of  r^mpathy.  ottai 
made  her  unhappy.  Because  of  her  nervons 
condition,  trifles  were  at  times  magnified  by 
her,  and  there  was,  no  doubt,  mutual  faiflt 
When.  In  the  fall  fk  180S,  die  was  suffering 
fmn  the  disease  ot  which  I  have  spcAoi. 
marital  intercourse  between  the  parties 
should  fiave  ceased.  It  la  admitted  that  It 
did  not  The  wife  says  It  caused  hot  patn, 
and  hm  testimony  In  Oils  r^ard  Is  corrobo- 
rated by  tiie  medical  witnesses.  She  further 
saya  that  her  hudund  knew  that  it  pained 
her  and  that  she  did  not  dedre  It  The  hus- 
band says  Oiat  she  did  not  object  to  It,  and 
evoi  soUdted  It  The  nndlqtuted  fiU!t  Is, 
however,  that  during  this  period  (November 
to  February)  die  became  very  nnh^py.  told 
her  hnsband  she  no  longer  loved  him.  and 
talked  abont  a  s^Huatitm.  On  tin  Sunday 
before  she  lef^  according  to  the  dedded 
weight  of  evidence,  he,  wltiiout  provocation, 
in  the  present  a  guest;  at  Ibe  dlnnw  tabl^ 
raised  a  carving  fork,  swore  at  her,  and  ip 
an  angry  tone  said,  "I  have  a  good  mind  to 
throw  this  at  yon.**  Sbe  lefb  him  on  Febm- 
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mry  13th,  while  h«  was  «t  his  place  ot  bosi- 
neaSk  without  having  Informed  him  tbat  she 
was  going,  and  her  father  and  mother  aa- 
aisted  her  In  her  preparadons  for  departure. 
Her  mother  mjb  that  when  she  was  brought 
to  hM  father's  honse  In  Bayoone  she  was  per- 
fect^ wild,  and  did  not  know  where  abe  was, 
but  that  after  some  time,  with  kind  treat- 
ment  and  care,  she  recovered.  On  defend- 
ant's return  home  from  work,  the  serraot 
handed  him  the  following  note  from  her  fa- 
ther: **Mr.  Thomas  Hall— Dear  Sir:  I  have 
been  obliged  to  take  my  daughter  home  on 
account  of  your  cruel  and  unmanly  treatment 
ot  iter.  While  yon  may  not  r^^ard  It  as  such, 
the  ^ect  has  been  ao  marked  that,  after  due 
consideration  and  advice,  I  have  been  obliged 
to  take  this  step.  My  lawyers,  Caiy  &  Whit- 
ridge,  59  Wall  street,  N.  Y.  aty,  will  receive 
any  communication  that  you  may  desire  to 
make." 

We  now  come  to  the  point  of  the  case: 
What  did  the  defendant  do?  Did  he  make 
those  advances  or  concessions,  to  bring  about 
bis  wife's  return,  which  a  just  man  ought  to 
have  made  under  the  circumstances?  The 
flrst  thing  he  did  was  Just  what  he  might 
have  been  eipected  to  do.  On  the  day  f<^- 
lowlng  her  departure  be  went  to  his  father* 
iD-law's  house.  He  did  not  see  bis  wife,  but 
he  did  see  his  mother^ln-law.  She  treated 
him  courteously,  and  said,  so  he  testlflea, 
"something  about  her  husband  and  hereof 
feeling  very  badly  about  It";  "and  I,*'  he 
says,  'immediately  suggested  that  I  also  felt 
badly  about  It,  and  I  asked  her  tf  she  real- 
ized bow  I  must  have  felt  when  I  came 
borne  that  night  She  said  that  she  ttit  very 
sorry  for  me."  He  testtfles  further:  "Her 
manner  throughout  was  almost  cwdlal, 
•  •  •  nor  did  It  show  any  repulsion  for 
me.  I  was  really  surprised  at  the  treatment 
I  received.  X  was  surprised  that  she  should 
be  so  pleasant  to  me.  In  view  of  the  letter 
her  husband  bad  written  me."  He  says 
ttaat»  in  the  course  of  the  Int^lew,  she 
stated  that  she  would  try  to  make  an  ap- 
pointment toe  blm.  On  the  day  after  he 
called,  Hr.  Smith  addressed  him,  under  date 
of  February  18th,  as  follows:  "Dear  Sir: 
B^errlng  to  your  visit  to  my  honse  yestw- 
day,  would  say  that  I  deem  It  better  tor 
both  parties  that  you  should  not  call  there 
again,  but  address  all  commnnlcation  to 
Gary  &  Whltridge,  69  Wall  street  N.  T. 
City."  On  February  2lBt  the  defendant 
wrote  aa  follows  to  bis  wife:  *'Jeney  City, 
N.  J.,  February  21,  1896.  Dear  Virginia: 
Aa  you  are  aware,  I  called  at  your  father's 
house  to  see  yon  last  Monday.  Yesterday  I 
read  your  father's  letter  of  the  18th  ^nst, 
-which  had  been  delayed  In  the  mall,  and 
note  his  Buggestlim  that  I  should  not  call 
acaln.  Aa  I  do  not  wish  to  create  any  dla* 
torbanee,  I  take  this  means  of  saying  what 
I  came  to  say  In  person,  not  forgetting  my 
rlfbt  and  doty  towards  yon  as  your  bns- 
IWDd.  Bmnon  are  or  ban  bsea  eurrent 


since  your  unwarranted  deswtlMi  of  me,  and 
the  home  I  provided  for  yon,  apparently 
emanating  either  from  you  or  »ome  member 
of  your  family,  that  reflect  seriously  on  me 
In  my  relation  with  yon.  No  one  knows 
better  than  yon  the  falsity  and  absnrdllj  of 
such  report,  and  for  that  reason  I  am  loath 
to  believe  that  you  are  responsible  for  this, 
but  my  information  seems  to  show  that  you 
are  the  author  of  them.  In  view  of  all  this 
I  demand,  as  your  husband,  knowing  that 
I  have  always  done  my  full  dnty  towards 
yon,  and  that  no  one  can  honestly  attach 
any  blame  to  me,  that  you  cease  your  scan- 
dalous conduct  and  Immediately  resume 
your  proper  and  lawful  relation  with  me. 
However  hard  you  and  I  may  feel  Just  at 
prraent  I  think  It  Is  our  duty  to  remember 
that  we  are  man  and  wife,  and  we  should 
endeavor  to  heal  all  differences.  It  is  not 
too  late  to  accomplish  thla  I  am  willing  to 
forgive.  Will  you  do  the  same?  As  I  am 
not  living  In  the  Bergen  avenue  house  now, 
will  you  please  address  me  at  the  office,  stat- 
ing when  you  will  meet  me  at  the  house,  and 
I  will  be  prepared  to  receive  yon.  ancerely, 
your  husband,  Tom.  P.  S.  It  has  Just  oc- 
curred to  me  that  possibly  yon  are  not  act- 
ing of  yonr  own  free  will  In  the  matter. 
Any  suggestion  from  yon  that  you  have 
been  coerced  into  this  matter  will  be  pleas- 
ing news  to  me,  for  I  will  then  take  the 
necessary  steps  to  enable  you  to  come  back." 
The  defendant  says  that  the  rumors  alluded 
to  In  the  above  letter  related  to  his  marital 
Intercourse  with  his  wife.  This  letter  Is 
ndther  an  advance  nor  a  omcesslon.  He 
takes  the  ground  that  he  has  been  wholly  In 
the  right  and  she  wholly  in  the  wnrng.  His 
language  Is:  "I  demand,  as  yonr  husband, 
knowing  that  I  have  always  done  my  full 
duty  to  you,  •  •  •  that  you  immediate* 
ly  resume  yonr  pTop«r  and  lawfnl  relation 
with  me."  The  tenor  of  it  Is  not  vrarranted 
by  the  evidence. 

Very  shortly  after  tbls,  the  defendant  went 
to  Mr.  Tennant  more,  he  says,  as  a  friend 
than  as  a  lawyer.  Mr.  Tennant  went  to  see 
Mr.  Smith,  who  courteously  received  him. 
Mr.  Tennant  called  Mr.  Smith's  attention  to 
the  words  "cru^  and  unmanly  treatment 
contaJued  In  bis  letter  of  February  13th,  and 
asked  him  what  he  referred  to.  He  says  he 
did  not  succeed  In  getting  any  Information, 
He  asked  Mr.  Smith  If  an  appointment  could 
not  be  arranged  between  Mr.  and  Mrs.  Hall, 
and  the  reply  was  that  It  wotild  go  hard  with 
Mr.  Hall  If  he  went  to  Mr.  Smith's  house. 
Mr.  Smith  admits,  on  eroexxamlnatlon,  that 
he  likewise  said  that  when  be  l»ongbt  Us 
daughter  home  that  was  final  The  tone 
adopted  by  Mr.  Tamant  In  this  Interview  oor> 
responds  exactly  wltii  flie  tone  of  the  de- 
foidanfs  letter.  He  assumes  that  his  eUent 
Is  fbe  Injured  party.  He  does  not  bear  a  mes- 
sage expressing  regret  for  the  defendant's 
past  misconduct,  nor  does  be  give  any  sssur- 
aace  ot  kinder  treatment  In  ttis  future.  Be 
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bAs  for  an  explanation.  On  Marcb  Mb,  Mr. 
Tennant  writet  to  Mr.  Smltb,  iDfinmlng  bin 
that  bis  daughter  has  a  topaz  brooch,  an  heir- 
loom of  Oie  Hall  (amlly,  glren  to  Mrs.  HaU 
u  a  present  and  be  adda:  "As  It  has  been  In 
Oie  Ball  family  bo  long,  and  as  young  Mrs. 
HaU  appears  to  care  nothing  for  the  family 
OHmectlon,  I  suppose  she  will  not  care  to  re- 
tain It'*  In  this  letter  be  offers  to  repay 
Mr.  Smith  some  money  adTanced  to  pay  the 
specialist  who  bad  been  treating  bis  daugh- 
ter. To  thli  letter  Mr.  Smith  replies  that  be 
n-ould,  CD  a  receipt  glren,  place  the  brooch 
in  Mr.  TennanfB  bands,  and  that  he  waived 
ail  claim  to  have  the  money  repaid.  This 
ends  the  correspondence.  Mr.  Hail  never  aft- 
erwards wrote  to  hlfl  wife.  He  never  after- 
wards sent  ber  any  message  or  token  of  re- 
membrance, although  he  knew  she  was  rick, 
and  when  he  afterwards,  od  two  or  three  oc- 
casions, actually  met  ber  on  the  ferry  boat, 
be  neither  recognized  ber  nor  spoke  to  ber. 

Now,  I  take  ft  that  the  rule  established  by 
the  cases  referred  to  Is  not  a  technical  rule. 
The  advances  or  concessioDS  which  the  hus- 
band must,  as-  a  just  man,  make,  are  real 
advances  and  real  concessions.  They  must  be 
made  at  a  time  and  In  a  manner  suitable  to 
the  attainment  of  tbeir  object  namely,  recon- 
ciliation. If  the  demand  for  the  wife's  return 
be  an  angry  demand,  accompanied  by  no  ex- 
presrion  of  regret  for  his  own  Ill-doing,— 
made,  too,  at  a  time  when  it  Is  more  likely 
to  embitter  than  to  conciliate. — so  far  from  be- 
ing an  advance  or  concession,  It  has  rather 
the  .semblance  of  a  oontlouatloo  of  the  Yvrj 
conduct  which  brought  about  the  desertion 
complained  of. 

I  bare  found,  as  the  result  of  the  evidence, 
that  the  defendant  was  overbearing,  unklndf 
and  sometimes  profane.  He  seems  to  have 
been  dominated  by  a  supreme  regard  for  self. 
Tbia  feeling  crops  out  in  every  part  of  bis 
narrative.  He  s^  be  was  almost  heart- 
broken when  bis  wife  left  blm,  but  I  think  hla 
predominant  feelings  were  anger  and  wound- 
ed selMove.  If  he  was  as  much  In  love  with 
his  vrlfe  as  he  now  pretends.  I  can  hardly 
conceive  It  possible  that  he  would  not  have 
nade  a  more  continuous  and  better-directed 
affort  to  accomplish  ber  return.  On  cross-ex- 
amination, he  is  asked  the  question,  "Didn't 
you  feel  that  it  was  your  duty  to  go  to  her, 
and  solicit  her  return,  after  ber  recovery  from 
ber  lllDesB?"  and  his  reply  is:  "No,  sir;  she 
knew  that  she  could  come  back  at  any  time. 
My  house  was  kept  open  for  two  years  {he 
apparently  has  in  mind  the  statutory  period] 
after  that." 

It  Is  said  on  behalf  of  the  defendant,  and 
this  is  the  strongest  ground  he  has  to  go  up- 
on, that  any  effcHt  be  might  bave  made  would 
have  been  unavailing;  that  bts  wife  had 
ceased  to  care  for  him,  and  that  his  fatber-In- 
law,  being  greatly  prejudiced  against  him, 
would  bave  oppoaed  a  reunion.  This  argu- 
ment does  not  overcome  the  difiBculty  with 
defendant's  case.  Tbo  law  Imposes  iQon  blm 


flie  duty  of  making  a  proper  tStort  If  hU 
fiitber-ln-Iaw  bad  bectHue  prejudiced  against 
him,  it  was  only  because  be  was  convinced 
that  his  daughter  had  been  iU-nsed.  The 
prejudice  might  have  been  overcome  by  prop- 
er representation  on  his  part  He  could  hard- 
ly be  said  to  bave  takm  the  proper  means  to 
ovetGome  It  when,  at  ao  lnopp<»tune  a  time^ 
he  sent  Mr.  Tennant  to  ask  an  unneceswy 
e^ldanation,  and  when  this  was  followed  up 
by  a  request  to  return  the  brooch,  on  the 
graond  that  "young  Mrs.  Hall  appeared  to 
care  nothing  for  the  family  connection."  And 
If  his  wife  had.  during  an  Illness  which.  If  It 
dkl  not  necessitate  a  temporary  separation, 
at  all  events  made  It  very  desirable,  told  blm 
she  did  not  love  blm,  it  does  not  appear  nec- 
enarlly  to  follow  that  be  might  not  eepecbU- 
ly  after  her  health  had  been  restored,  by  a 
little  kind  attmtlon  and  promise  of  amend- 
ment on  his  part  bave  induced  ber  to  cc»ne 
back.  They  had  been  married  but  a  abort 
time,  and  nothing  bad  occurred  to  render  the 
breach  past  mending.  It  la  qnlte  probable 
that  in  any  proper  effort,  he  might  bave  bad 
the  aid  of  his  wife's  mother.  The  law  does 
not  assume  that  In  every  case  advance  or  con- 
cession will  effect  their  end,  but  as  it  may. 
it  is  incumbent  on  the  husband  to  make  It 

The  defendant  also  relies  upon  rumor  as  an 
excuse  for  not  making  further  effort  He  was 
told,  he  says,  that  his  wife  had  received  an 
amatory  'letter  from  one  ScoGeld,  but  the 
weight  of  the  evidence  Is  that  she  did  not  re- 
ceive such  a  letter.  The  defendant  says,  tur- 
ther,  that  reports  were  current  that  Mrs. 
Hall,  whenever  she  alluded  to  him,  spoke  ai 
if  she  was  going  to  get  a  divorce;  but  he  nev- 
er Investigated  these  reports,  and  he  must 
have  heard  of  them  after  be  had  himself 
made  up  his  mind  to  break  with  her.  Her 
feeling  was.  In  any  event  the  product  of  his 
conduct  If  that  bad  dianged,  ber  feeling 
towards  '  him  might  have  changed.  I  am 
therefore  of  opinion  that  both  petition  and 
cross  petition  should  be  dismissed, 

(M  N.  J.  U  MS) 

b:nafpman  whttino  co.  t.  uiddlb- 

8BX  WATER  CO. 
(Court  of  Brrors  and  Appeals  of  New  Jtmj. 
March  6,  1900.) 

WATER  SUPPLY— FIRB  PROTBCTION— C<Mt- 
TBACT8— BREACH— LIABIUTT  OF 
OONTRACTOB. 
A  water  company  which  unconditionally 
contracts  to  supply  to  a  consumer  water  wiui 

SreMure  sufflcient  for  Are  purposes  is  liable  for 
amages  sustained  by  the  consumer  from  fire  ia 
consequence  of  a  failare  in  the  water  pressure, 
though  the  failure  Is  due  to  a  break  in  Its  ^pes 
without  the  water  company's  fault 

Biror  to  st4>reiBe  court 

Action  by  the  Middlesex  Water  Company 
against  Oie  Knappman  WUtlng  Company. 
Judgment  for  plaintiff,  and  def^dant  brings 
error.  Berersed. 

The  Middlesex  Water  Company,  the  defend- 
ant In  error,  brought  an  action  In  the  suprems 
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court  to  recover  the  amocmt  dne  for  water 
empplied  to  the  defendant,  a  manufacturing 
tiompany,  whose  factory  and  place  of  bnslnen 
were  hi  tbe  town&blp  of  Woodbrldge,  and  for 
fnmlsbfng  and  settfng  np  a  meter  and  con- 
necting tbe  defendant's  premises  with  tbe 
mains  of  the  plaintiff,  In  pursuance.  o€  an 
agreement  between  tbe  parties  set  out  In  tbe 
plaintiff's  declaration  and  In  tbe  bill  of  par- 
ticulars. Tbe  dispute  In  tbe  case  was  not  up- 
on tbe  claim  of  tbe  plaintiff  for  tbe  services 
set  out  In  its  bill  of  particulars.  Tbe  con- 
troversy was  with  respect  to  the  defendant's 
claim  for  damages  sustained  by  reason  of 
DOi^erformaDoe  of  the  contract  by  the  plain- 
tiff. This  claim  was  made  by  way  of  recoup- 
ment, pursuant  to  section  129  (rf  tbe  practice 
act  (2  Gen.  St  p.  2&05),  as  amended  by  tbe 
act  of  1896  <P.  L.  1896,  p.  185).  The  plaintiff 
was  Incorporated  as  a  water  company.  Tbe 
defendant  sent  to  the  company  a  proposition 
In  writing,  as  follows:  "To  tbe  Middlesex 
Water  Company:  In  consideration  of  one 
dollar  paid  by  you  to  the  subscriber,  tbe  re- 
ceipt whereof  Is  hereby  acknowledged,  we  do 
hereby  agree  that-  if  you  wlU,  within  the 
preaeat  year,  eighteen  bimdred  and  ninety- 
seven,  construct  your  waterworks  Id  the  town- 
ship of  Woodbrldge,  N.  J.,  and  lay  a  watw 
main  In  tbe  public  highway  adjolnbig  or  near 
our  premises  at  'Star  Landing,*  so-called,  the 
point  of  delivery  by  the  company  to  be  near 
tbe  branch  of  tbe  Central  R.  B.  of  New  Jersey 
and  our  factory,  about  fifteen  hundred  feet 
from  tbe  main  twelve-Inch  line  In  tbe  Wood- 
bridge  road,  and  furnish  pure  and  wholesome 
water  therein  suitable  for  drinking  purposes 
and  other  domestic  uses,  and  suitable  for  use 
tai  steam  boilers,  and  with  a  pressure  sufficient 
for  fire  purposes,  we  will  take  water  from  said 
main  at  said  point,  for  a  supply  to  our  factory 
and  for  fire  purposes,  for  the  period  of  five 
years  from  the  date  when  you  are  ready  to 
turn  the  water  on,  and  pay  for  tbe  same  the 
sum  of  six  hundred  dollars  ($600)  per  annum. 
In  quarterly  payments,  on  tbe  seoond  days  of 
January,  April,  July,  and  October,  which  shall 
entitle  ns  to  draw  In  each  quarter  an  amount 
not  exceeding  at  the  rate  of  one  million  five 
hundred  and  fifty  thousand  gaUoos;  and,  In 
case  we  take  In  any  quarter  more  than  said 
amount,  we  are  to  pay  for  such  excess  at  tbe 
rate  of  one  AcAlax  per  thousand  cubic  feet. 
The  expense  of  connecting  premises  with  the 
main  and  of  setting  and  maintaining  a  meter 
to  be  paid  by  tbe  consumer  at  cost,  we  to 
have  the  right  at  all  reasonable  times  to  in- 
epect  and  read  said  meter  with  the  agent  of 
the  water  company.  This  agreement  shall, 
at  our  option,  be  null  and  void  unless  tbe  con- 
struction of  tbe  waterworks  system  Is  begun 
within  four  months  from  date  and  in  good 
faith  prosecuted  to  completion  as  above  pro- 
vided. Dated  at  New  York.  April  26th,  1807. 
[Signed]  Knappman  Wblting  Co.,  by  Charles 
H.  Smith,  Treasurer."  The  statute  In  rela- 
tion to  recoupment  provides  that  In  all  actions 
<n  contract  the  defendant  may  reoonp  all 


damages  which  be  may  have  mutataMd  lir 
reason  of  any  cause  of  action  arising  out  of 
the  contract  set  forth  In  tbe  plalntia's  dedara* 
tion  at  tbe  foundation  of  the  plaintUTa  de- 
mand, and  if  the  defoidant  shall  recoiv  dam- 
ages, and  the  amoimt  oC  such  damages  tbaU 
be  found  to  exceed  the  demand  of  the  plain- 
tiff. Judgment  staatl  be  given  in  favor  of  the 
defendant  and  agahist  tbe  plaintiff  In  such  at- 
tlon  for  such  excess,  with  costs.  Tbe  notice 
annexed  to  the  plea  sets  out  tbe  defendant's 
cause  of  action  by  way  of  recoupment  In  sub- 
stance as  follows:  That  the  defendant  sus- 
tained damage  by  reason  of  the  failure  of  the 
plaintiff  to  perform  Its  agreement  to  supply 
tbe  defendant  with  water  with  a  pressure 
sufficient  for  fire  purposes  for  use  in  tbe  pre- 
vention and  extinguishment  of  fires  In  Its 
factory;  that  on  or  alwut  the  17th  of  May, 
1388,  the  plaintiff,  without  any  notice  to  the 
defendant,  and  without  any  cause  therefor 
given  by  tbe  defendant,  shut  off  the  supply 
of  water  to  tbe  said  factory;  that  on  the 
IStb  day  of  May  the  defendant's  factory 
caught  fire,  and,  by  reason  of  tbe  failure  and 
neglect  of  tbe  plaintiff  to  perform  Its  agree- 
ment to  furnish  and  supply  tbe  defendant 
with  water  with  sufficient  pressure  for  fire 
purposes,  the  said  factory  and  Ite  contents 
were  wholly  destroyed  by  fire,  causing  loss 
and  damage  to  the  defendant  to  the  extent 
of  $20.uoo.— condodlng  with  averments  In 
compliance  with  the  statute  conc^nlng  re 
coupmeoL 

Edward  S.  Savage,  tor  plaintiff  in  em». 
Frank  Bergen  and  0.  L.  Oorbln,  tar  defoidant 

In  error. 

DEPUB,  J.  Tbe  appllcatlmi  In  writlag  of 
tbe  manufacturing  company  for  water  war 
acc^ted  by  tbe  water  company,  and  became 
a  contract  of  the  parties,  req)ecttvely.  The 
water  company  In  its  declaratlai  sets  out  the 
contract  as  expressing  the  terms  of  Its  agree- 
ment, as  well  as  the  agreement  on  t3ie  part 
of  tbe  defendant  Tbe  bill  of  partlcnlan 
shows  that  the  water  company's  claim  against 
tbe  defendant  was  founded  on  this  agreement 
Tbe  water  company  In  tbis  salt  sued  for  and 
recovered  paymenta  for  water  under  the  con- 
tract which  becamedueJoly  1,1896  («100),and 
October  1.  1896  ((160),  as  the  fire  In  qnestton 
took  place  in  May,  188&  The  litigation, 
therefore,  must  be  decided  upon  tbe  terms 
and  legal  effect  of  this  paper  as  the  agree- 
ment inter  partes.  The  facts,  briefly,  are 
these:  The  water  company,  having  acoqited 
the  proposition  of  the  defendant  connected 
defendant's  works  with  Its  malnsi  in  acewd- 
ance  with  tbe  contract,  and  In  Novemba, 
1897.  purchased  and  set  np  a  meter,  and  b^n 
to  supply  the  d^endant  with  water.  The 
plant  of  the  water  company,  with  Its  pnmptng 
stetlon.  is  located  at  South  Plalnfleld,  and  Its 
principal  main  extends  bi  an  eastwly  dlrec' 
tlon  from  Sonth  Plalnfleld.  flirough  the  tU- 
lasw  of  Metaduo^  WoofflirMa^  aad  Seawar- 
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en.  to  the  Tlllace  of  Oartaret  on  SUten  !■- 
laitd,  a  distance  of  about  15  mllea.  Between 
Woodbridge  and  Caitaret  the  main  croBse* 
a  stream  In  wblch  the  tide  ebba  and  fiowa. 
The  main  at  that  point  was  laid  at  the  bottom 
of  the  stream,  and  was  often  snbrnerged  sev- 
eral feet  below  ttie  tide.  On  the  nly ht  of  Uie 
18th  of  May,  189B,  a  connection  of  the  blow- 
off  In  the  principal  main  of  the  water  company 
gave  way  at  a  point  where  It  crosses  the 
stream,  whereby  water  was  discharged,  and 
the  ofiual  pressure  was  removed.  The  water 
company  was  notified  of  the  absence  of  pres- 
sure abont  11  o'clock  In  the  evening  of  the 
18th,  and  Immediately  the  snp^intendent  and 
others  set  out  to  And  the  cause.  It  was  a 
difficult  leak  to  find,  owing  to  the  fact  that 
the  openiug  was  under  the  waters  of  the 
creek.  The  men  found  it  about  4  o'clodc  In 
the  nuN^Ing  of  the  l&th.  By  that  time  the 
tide  was  bo  high  that  it  was  impossible  to 
repair  it,  and  It  was  necessary  to  wait  until 
low  tide,  which  occurred  about  noon  of  the 
X9th,  and  the  superintendent  began  to  open 
the  gate  Just  west  of  the  creeb  at  2  o'clock, 
taking  abont  20  minutes  to  do  so.  On  the 
day  following  tiie  break  In  the  pipe  the  de- 
fendant's factory  caught  fire,  and  with  its 
contents  was  burned  and  destroyed,  with  a 
loes  to  the  defendant  <jt  $16,888,  after  deduct- 
ing insurance  and  salvage.  No  notice  of  the 
break  in  the  pipe  was  given  to  the  defendant 
There  Is  some  conflict  In  the  evidence  as  to 
whether  the  pressure  was  on  the  main  at  the 
defendant's  works  at  the  time  the  fire  broke 
out.  In  view  of  the  Judge's  Instruction,  It 
most  be  assumed  that  the  pressure  was  not 
on,  or  that  question  must  have  gone  to  the 
Jury.  It  must  also,  for  the  present  purposea, 
be  assumed  that  the  burning  of  the  building 
was  the  result,  proximately,  of  the  failure  of 
plaintiff  to  furnish  water  with  a  pressure 
sufficient  for  fire  purposes.  If  any  question 
of  the  causal  connection  between  the  failure 
to  supply  water  and  the  fire  was  involved, 
that,  also,  would  have  been  a  question  for  the 
Jury. 

Am  already  observed,  this  contract  was  an 
agreement  inter  partes.  Cases,  such  as  Nick- 
erson  v.  Hydraulic  Co.,  46  Conn.  25,  Beck 
V.  Water  Co.  (Pa.  Sup.)  11  Atl.  300,  and  Bos- 
ton Safe-Deposit  &  Trust  Co.  v.  Salem  Wa^ 
ter  Co.  (C.  C.)  04  Fed.  238,  which  hold  that, 
where  the  contmct  of  the  water  company  is 
with  the  city,  no  privi^  of  contract  exists 
between  the  water  company  and  an  Inhabi- 
tant of  the  city  whose  property  was  destroy- 
ed by  fire,  to  lay  the  foundation  of  an  action 
against  the  company,  do  not  apply  to  this 
case.  The  water  company  by  this  agreement 
In  express  terms  contracted  with  the  de- 
fendant to  furnish  to  It  water  suitable  tor 
drinking  purposes  and  other  domestic  uses, 
and  for  use  In  steam  boilers,  and  with  a 
pressure  sufficient  for  Are  purposes;  the 
manufacturing  company  stipulating  In  the 
same  connection  that  It  would  take  water  for 
a  mpply  ot  its  factwy  >nd  for  fire  purposes 


for  the  i>erlod  of  five  years,  and  pay  for  It 
the  stipulated  price.  The  construction  of 
the  agreement  la  free  from  doubt.  Tbe 
premises  to  which  the  contract  related  were 
a  factory,  with  Its  contents.  The  enomera- 
tlon  in  the  contract  of  the  purposes  tot 
which  the  watw  was  c<mtracted  for  compre- 
hends the  supply  of  water  appropriate  to  and 
adequate  for  all  the  enumerated  purposes. 
The  construction  of  this  agreement  by  the 
learned  Judge  at  the  trial  presents  the  mn-- 
its  of  this  controversy.  His  Instruction  was 
as  follows:  "Under  this  agreement  there  is 
no  express  contract  by  the  water  company 
that  it  will  furnish  water  uninterruptedly 
for  five  years  to  the  defendant  There  Is  no 
agreement  that  an  unavoidable  accident  will 
not  happen,  causing  temporary  stoppage  of 
the  water  supply;  but  the  agreement  on  the 
part  of  the  defendant  to  take  water  and  pay 
for  it  Imposed  on  the  water  company  tbe 
Auty  of  exercising  reasonable  care  in  the 
construction  and  maintenance  of  the  waters 
works  In  such  a  way  as  to  give  a  proper 
supply  of  water  to  the  defendant  during  the 
term  of  five  years.  If,  therefore,  the  water 
company  was  guilty  of  any  negligence  In 
these  respects.  It  Is  liable  for  such  dam- 
ages as  proximately  resulted  from  such  neg- 
ligence." On  this  construction  of  the  agree- 
ment the  Judge  directed  a  verdict  for  the 
plaintiff.  To  this  ruling  flie  defendant  ex- 
cepted. The  agreement  contained  an  express 
contract  to  furnish  water  for  flr^  purposes, 
without  condition  or  quallficatloa.  The 
learned  Judge,  by  his  construction.  Introdu- 
ced into  the  agreement  a  qualification  that 
would  exempt  the  water  company  from  p^ 
forming  its  agreement  In  cases  where,  with- 
out negligence  on  Its  part,  the  supply  of  wa- 
ter was  cut  off.  To  sustain  this  construc- 
tion counsel  rely  mainly  on  Foundry  Co.  v. 
Hovey,  21  Pick.  417.  In  that  case  the  Ulll- 
dam  Foundry  Company  were  proprietors  of 
a  foundry.  They  entered  Into  an  agreement 
with  Hovey  to  manufacture  iron,  steel,  etc.. 
on  band.  The  foundry  company,  although 
they  were  lessees  of  the  works  under  the 
Boston  Waterpower  Company,  were,  as  be- 
tween the  parties  to  the  suit  under  sn  ob- 
ligation for  the  continuance  of  the  water 
power.  They  made  a  contract  with  Hovey 
for  the  manufacture  for  them  of  certain  Iron, 
ste^,  etc..  on  hand  into  plate  iron  for  the 
market;  the  foundry  company  binding  tliem- 
selves  to  furnish  all  the  iron,  steel,  and  oth- 
er materials  used  in  and  about  said  manu- 
facturew  One  of  the  mllldams  was  broken  by 
a  high  tide.  At  that  time  the  defendant  had 
on  hand  a  large  quantity  of  materials  In  dif- 
ferent states  of  manufacture.  The  dam  was 
repaired  with  due  diligence,  and  the  waters 
restored.  In  a  suit  by  tbe  foundry  company 
against  the  defendant  for  the  nonperform- 
ance of  his  agreement  to  manufacture;  the 
defendant  treated  the  covenant  to  repair  as 
a  condition  which  authorised  him  to  repudi- 
ate tbe  entire  ctmtmct  TlM  defense  was  dls- 
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allowed.  The  case  turned  on  the  distinction 
between  a  condition  and  a  coTenant  The 
court  held  that,  it  the  breaking  of  the  dam 
waa  not  a  aabatantlal  auspenalon  and  de- 
Btracticm  of  the  water  poweif  for  manufac* 
turing  pnrposes,  bat  only  a  temporary  dlnn 
Inntlon,  enbjectlng  the  defendant  to  some 
Ion  and  Inconvenience,  It  wu  not  a  breach 
of  a  condition  precedent  which  would  ab- 
solve him  from  further  performance  of  hla 
contract,  although  he  might  have  remedy  by 
an  action  for  damages.  The  result  In  that 
case  la  analogous  to  the  decisions  of  this 
court  with  respect  to  covenants  which  are 
not  conditions  precedent  Blackburn  t.  Rell- 
ly.  47  N.  J.  Law.  290-806,  1  AtL  27;  Oerll  T. 
Manufacturing  Co^  67  N.  J.  Law,  482,  81 
AtL  401,  80  L.  R.  A.  61. 

The  actual  decision  of  the  Massadinsetts 
court  is  upon  an  Issue  not  In  this  case,  and 
the  principle  adopted  by  the  court,  so  far  as 
it  la  applicable  to  this  litigation.  Is  adverse 
to  the  claim  of  the  water  company.  Chief 
Justice  Shaw,  in  delivering  the  opinion  of 
the  court,  on  page  441,  21  Pick.,  says:  "The 
distinction  Is  now  well  settled  between  an 
obligation  or  duty  Imposed  by  law  and  that 
created  by  covenant  or  act  of  the  party. 
When  the  law  creates  a  duty,  and  the  party 
is  disabled  from  performing  It  without  any 
default  of  his  own,  the  law  will  excuse  him, 
aa  in  waste  to  a  tenement.  If  the  same  be  de- 
stroyed by  temitest  or  enemies,  the  lessee  is 
excused;  but  when  the  party  by  his  own 
contract  creates  a  duty  or  charge  up<m  him- 
self, he  Is  bouud  to  make  it  good,  notwith- 
standing any  accident  by  Inevitable  neces- 
aity,  because  he  might  have  provided  against 
It  by  his  contract  The  good  sense  of  the  rule 
seems  to  be  this:  that  In  a  case  where,  If  an 
event  hap[>ened,  it  must  inevitably  cause  loss 
and  damage  to  one  or  the  other  of  the  con- 
tracting parties,  the  party  who  has  contract* 
ed  that  such  an  event  shall  not  happen,  al- 
though he  cannot  specifically  perform  that 
contract  because  the  event  may  happen 
through  the  act  of  Qod  or  inevitable  neces- 
sity, yet  he  shall  stand  to  that  risk,  and 
make  good  all  the  loss  which  shall  occur  In 
consequence  of  the  happening  of  the  event 
contemplated.  The  party  thus  contracting 
takes  the  consequences."  The  defense  made 
in  that  case  was  overruled  on  the  ground 
that  the  contract  between  tixe  parties  did  not 
create  a  condition  which  would  Justify  re* 
scission,— that  the  plaintifCs*  remedy  was  ta 
an  acti<m  on  the  covenant  for  damages.  The 
portions  of  the  chief  Justice's  opinion  which 
are  pressed  upon  the  consideration  of  this 
court  are  his  observations  with  respect  to  the 
construction  of  such  a  contract  when  ex- 
pressed In  general  terms,  and  Implied  quali- 
fications and  exceptions  are  obviously  nec- 
essary to  carry  Into  effect  the  Intentions  of 
the  parties  collected  from  the  whole  contract 
— quallflcatlous  which  are  founded  on  the 
presumptltm  that  the  parties  who  enter  Into 


a  cmitract  with  reference  to  a  business  ara 
presumed  to  understand  how  that  bnslness  Is 
usually  carried  on,  and  to  have  reference  to 
such  known  circumstances  In  making  their - 
contracts.  The  Illustrations  given  ara  con- 
tracts for  the  supply  of  water  power.  In 
which  It  must  be  presumed  that  the  parties 
know  that  such  power  may  and  must  nee* 
.  essarily  be  occasionally  Interrupted;  that  on 
a  few  very  cold  days  In  winter  the  Ice  will 
clog  the  wheel;  that  It  may  take  several 
hours  to  clear  It;  that  a  freshet  may  carry 
away  a  gate,  and  that  it  will  take  a  few 
days  to  replace  it;  that  the  covenants,  though 
In  general  terms,  are  to  be  taken  with  these 
necessary  and  Implied  exceptions.  These  re* 
marks  apply  to  interruptions  occasioning  tem- 
porary Inconveniences,  where  the  damage  Is 
inconsiderable,  and  are  limited  to  cases  In 
which  the  contract  Is  expressed  In  general 
terms;.  These  observations  of  the  chief  Jus- 
tice, If  they  are  not  limited  to  the  particular 
defense  then  before  the  court,  ss  is  made 
probable  by  his  remarks  on  page  444,  do 
not  apply  to  the  situation  of  the  parties  In 
this  suit  The  agreement  between  the  par^ 
ties  Is  not  expressed  In  general  terms.  The 
contract  Is  specific  and  precise,— to  furnish 
"water  with  a  pressure  snfflcient  for  fire 
purposes."  The  subject-matter  of  the  coo- 
tract  concerned  the  supply  of  water  for  use 
for  fire  purposes.  The  parties,  in  making 
this  agreement  contemplated  the  protection 
of  the  defendants  premises  from  a  loss  by 
fire,  which  might  happen  at  any  time,  and  oc- 
casion, not  merely  a  temporary  Inconve- 
nience, but  an  entire  destruction  of  prop- 
erty. The  covenant  to  pay  rent  which  at 
common  law  bound  the  tenant  to  pay  al* 
though  the  premises  were  destroyed  by  ac- 
cident Is  never  more  exjHidt  than  the  plain- 
tiff's agreement  in  this  case.  In  Railroad  Co. 
V.  Hoyt  It  was  held  that  If  &  contracting  par^ 
ty  absolutely  binds  himself  to  perform  things 
which  subsequently  become  impossible  of  per- 
formance, or  to  pay  damages  for  the  nonpe^ 
formance  thereof,  and  the  thing  whi<A  causes 
the  Impossibility  might  have  been  foreseen 
and  guarded  against  In  the  contract  or  arose 
from  the  act  or  default  of  the  promisor,  be 
will  be  held  to  the  strict  performance  of  his 
contract  149  U.  B.  1-12,  18  Sup.  Ct  779,  87 
Ia  Ed.  12Q.  Where  a  contract  Is  valid,  and  Is 
not  performed  or  excused,  the  obligation  to 
pay  damages  arising  from  tha  DODperf<«iii* 
ance  is  Implied  by  law. 

The  general  rule  of  law  applicable  to  sndi 
agreements  Is  that  "where  there  Is  a  positive 
contract  to  do  a  thing  not  In  itself  unlawful, 
the  contractor  must  perform  It  or  pay  dam- 
ages for  not  doing  It  although  In  consequence 
of  unforeseen  accidents  the  performance  of  his 
contract  has  become  unexpectedly  burden- 
some, or  even  Impossible."  PoL  Oont  862. 
The  exceptions  to  the  generality  of  this  rule 
of  law  are  few,  and  will  be  stated  presently. 
Ibe  leading  case  oa  that  subject  li  Paiadine 
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T,  Jaoe,  AJlerHr  26.  The  dedaion  in  that  esse 
Is  stated  In  the  opinion  of  Mr.  Jostice  Wbd- 
ptey  In  Tmstees  v.  Bennett,  wltb  an  extensive 
citation  ot  cases  to  the  aame  effect.  In  bis 
opinion  the  learned  Justice  says:  "No  rale  of 
law  is  more  firmly  established  hy  a  long  train 
of  decisions  than  this:  that,  where  a  party 
of  liis  own  contract  creates  a  dnty  or  charge 
upon  himaelf,  be  U  bonnd  to  make  It  good,  If 
be  may,  notwlthatandlog  any  accident  by  In* 
eTltable  necessity,  because  he  might  have  pro- 
vided against  It  by  his  contract;  therefore.  If 
a  lessee  covenant  to  repair  a  honne,  though  It 
be  bunted  by  lightning  or  thrown  down  by 
enemies,  yet  he  Is  bonnd  to  repair  It  *  *  * 
No  matter  bow  harsh  and  apparently  unjust 
In  Its  <v>eratlc»i  the  rule  may  occasionally  be^ 
It  cannot  be  denied  that  it  has  Its  foundation 
in  good  sense  and  Inflexible  Ibonesty.  He  that 
agrees  to  do  an  act  should  do  It,  unless  abso- 
lutely Impossible.  He  should  provide  against 
contingencies  in  his  contract  Where  one  of 
two  Innocent  persons  must  sustain  a  loss,  the 
law  casts  it  npon  him  who  has  agreed  to  sus- 
tain It,  or,  rather,  the  law  leaves  It  where  the 
agreement  of  the  parties  has  put  It  The  law 
will  not  Insert  for  the  benefit  of  one  of  the 
parties,  by  construction,  an  exception  which 
the  partiea  liave  not,  elthw  by  design  or  neg- 
lect Inserted  in  their  engagement"  27  N. 
J.  Law,  51S.  In  that  case  it  was  decided* 
amcHig  other  things,  that  the  damage  occasion- 
ed  by  the  destruction  of  the  building  by  a 
gale  of  wind  must  be  borne  by  the  contractor, 
who  entered  Into  a  contract  to  build  and  erect 
the  buIMIug.  In  a  similar  case  (Dermott  t. 
Jones)  Mr.  Justice  Swayne,  In  delivering  the 
opinion  of  the  court  referred  to  Trustees  v. 
Bennett  and  other  cases,  and  said:  "The 
principle  which  controlled  the  decision  ot  the 
cases  referred  to  reats  upon  a  solid  foundation 
of  reason  and  Justice.  It  regards  the  sanctl^ 
of  contracts.  It  requires  parties  to  do  wbat 
they  have  agreed  to  do.  If  unexpected  Im- 
pediments Ue  In  the  way,  and  a  loss  must  en- 
sue, it  leaves  the  loss  where  contract 
places  it  If  the  parties  have  made  no  pro- 
vision tar  a  dispensation,  the  law  gives  none. 
It  does  not  allow  a  contract  falriy  made  to  be 
annulled,  and  It  does  not  permit  to  be  inter- 
polated what  the  parties  themselves  have  not 
stipulated."  2  Wall.  1,  17  L.  Ed.  762.  In 
Jones  y.  U.  &,  96  U.  S.  24,  21  L.  Ed.  044,  un- 
der an  executory  contract  for  the  manufacture 
and  delivery  of  goods  at  a  specified  time,  it 
was  h^d  that  the  failure  to  comply  with  the 
terms  of  the  contract  with  respect  to  the  time 
of  delivery  vras  not  excused  by  the  fact  that 
the  mill  in  which  the  cloths  were  manufac- 
tured was  destroyed  by  fire,  and  that  conse- 
quently the  party  failed  to  make  deliveries  of 
the  cloths  as  the  contract  required.  In  the 
Tifc>giia>i  courts  the  rule  laid  down  in  Paradlne 
V.  Jane  has  been  adhered  to  with  great  ten- 
acity. In  Atkinson  v.  BItchle  the  master 
agreed  with  the  freighter  that  he  wonld  pro- 
ceed to  St  Petersburg,  and  there  loan  for  the 
fiel<htar  a  com^rte  cHgo,  and  dallrv  the 


same  at  London.  It  was  held  In  Oiat  cass 
that  the  mastra-.  after  taking  tai  at  St  Peters- 
burg about  half  a  cargo,  and  salUng  away  up- 
on a  general  rumor  of  a  hostile  embargo  being 
laid  on  British  ships  by  tiie  Rnsslan  govern- 
ment was  liable  In  damages  for  the  short  de- 
Uv&j  of  the  cargo,  though  the  Jury  found 
that  he  acted  bona  flde  and  under  reasonable 
and  well-gronnded  apprehension  at  the  time. 
Lord  Ellenborongh,  G.  J.,  dellTering  the  opin- 
ion of  the  court  salAi  **No  exception  which 
is  not  contained  in  the  contract  Itself  can  be 
Ingrafted  npon  It  by  implication  as  an  excuse 
for  Its  nonperformance.  Itie  rule  laid  down 
In  the  case  of  Paradlne  v.  Jane  has  often  been 
recognized  in  courts  of  law  as  a  sound  one; 
1.  e.  that  Vhen  the  pariy  by  his  own  contract 
creates  a  duty  or  charge  upon  himaelf,  be  Is 
bonnd  to  make  It  good,  if  he  msy,  notwith- 
standing any  acddent  by  Inevitable  necessity, 
because  he  might  have  provided  against  It  by 
his  contract' "  10  Bast  &30-083.  The  Bng- 
Ilsh  and  American  cases  are  stated  In  1  iQng 
Ruling  Oaa.  pp.  33&-361,  and  hi  6  Eng.  Rul- 
ing Cas.  pp.  G97-617,  and  also  hi  1  Am.  A 
Bteg.  Enc.  Law  (2d  Ed.)  pp.  S8S-S80. 

The  principle  underlying  all  these  cases  Is 
that  where  the  contract  Is  express,  as  It  Is  In 
tills  case,— to  furnish  water  with  a  pressure 
sufllcient  for  Are  purposes,— to  do  a  tiling  not 
unlawful,  the  contractor  mnst  perform  it; 
and  If,  by  s<Hne  uuf<H%seen  accident  the  pe^ 
formance  is  iffevented,  be  mnst  pay  dam- 
ages tor  not  doing  it  No  distinction  Is  made 
between  accidents  that  could  be  foreseen 
whea  the  contract  was  entered  Into  and 
those  that  could  not  have  been  foreseen. 
Where,  frmn  the  result  of  Bn<A  an  accident 
one  of  two  innocoit  persons  must  sustain  a 
loss,  the  law,  as  was  said,  by  Mr.  Justice 
Whelpley,  casts  It  upon  him  who  has  agreed 
to  sustain  it  or,  rather,  leaves  It  where  the 
agreement  of  the  partiea  has  put  It  and  will 
not  Insert  for  the  benefit  of  one  of  the  pai^ 
ties,  by  construction,  an  exc^tim  which  the 
parties  have,  ^ther  by  design  or  neglect 
omitted  to  Insert  in  their  agreement  To  this 
general  rule  there  are  three  exceptions.  I 
know  of  no  other.  They  are  stated  In  the 
English  notes  (S  Eng.  Ruling  Oas.  611)  as  tfA- 
lows:  First  where  the  subsequent  Impossi- 
bility Is  Imposed  by  law;  secondly,  where 
the  continued  existence  of  something  essen- 
tial to  the  performance  is  an  implied  condi- 
tion of  the  cMttract;  thirdly,  in  contracts  tot 
personal  services.  In  which  there  Is  generally 
the  implied  condition  that  the  pwson  who  la 
to  render  the  service  is  alive  and  not  Inca- 
pacitated by  Illness.  The  first  ot  these  ex- 
c^tltms  exists  where  there  Is  a  declaration 
of  war  between  two  countries,  at  which  the 
parties  severally  were  inhabitants,  which 
made  the  performance  of  the  contract  ille- 
gal. Esposlto  V.  Bowden,  7  EL  &  BL  763; 
HlUyaid  T.  Insurance  Co.,  35  N.  J.  Law,  416^ 
422:  Id.,  87  N.  J.  Law,  444.  The  second  ex- 
ceptk>n  Is  Illustrated  in  the  case  of  Taylor  v. 
Galdw^  TIM  in  tbat  cm*  acmed 
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Id  let  certain  gardens  and  a  maslc  hall  to 
llie  plaintiffs  for  four  spedfled  days  to  come 
for  the  purpose  ot  glTlng  a  series  of  con- 
certs. After  the  agreement  was  entered  Into, 
and  before  tbe  day  arrived  for  the  flnit  con- 
cert,  tbe  mnslc  hall  was  accidentally  destroy- 
ed by  fire.  It  was  held  that,  as  the  ezlBtence 
of  the  hall  was  necessary  for  the  perfonn- 
aace  of  the  contract,  the  defendants  were 
excused  from  liability  in  respect  to  Its  po^ 
formance,  and  that  no  action  would  Ue 
against  them.  In  that  case  the  agreement 
was  wholly  executory,  and  the  result  Is 
placed  by  Mr.  Justice  Blackburn  on  the  laln- 
dple  that  "where,  from  the  nature  of  the 
contract,  It  .appears  that  the  partjes  must 
from  the  beginning  have  known  that  It  could 
not  be  fulfilled  unless,  when  tbe  time  for  tbe 
fulflllment  of  the  contract  arrived,  scHne  par* 
tlcalar  spedfled  thing  continued  to  exist,  so 
that,  when  entering  into  the  contract,  they 
most  have  contemplated  such  continued  ex- 
istence as  the  foundation  of  what  was  to  be 
done."  8  Best  &  S.  826;  6  Ruling  Cas.  603. 
ms  doctrine  was  applied  in  the  supreme 
court  of  New  Tork  to  an  executory  contract 
for  the  sale  and  delivery  of  specified  articles 
of  personal  property  which  were  accidentally 
destroyed  by  fire  before  the  time  fM  deliv- 
ery. Dexter  v.  Norton,  47  N.  Y.  62.  In  a 
subsequent  case  In  the  same  court,  In  an 
opinion  delivered  by  tbe  same  judge,  It  was 
held  that,  undw  a  contract  to  driver  a  cw- 
taln  manafactured  article  witbin  a  apeclfled 
time,  the  destruction  by  fire  of  the  defend- 
ant's rolling  mill,  which  prevented  the  de- 
fendant from  completing  Its  contract  by  the 
time  fixed  In  the  agreement,  did  not-  excuse 
the  defendant's  failure  to  perform  the  eon- 
tract,  even  though  the  accident  prevented 
perfoi-mance.  Booth  v.  Mill  Co.,  60  N.  T.  487. 
The  third  class  comprises  contracts  for  pure- 
ly personal  services,  where  the  life  or  health 
of  the  contracting  party  Is  essential  to  the 
execution  of  the  contract.  Robinson  v.  Da- 
vison, L.  B.  6  Excb.  269.  Cases  In  the  first 
and  third  classes  liave  no  relevancy  to  this 
litigation.  Cases  in  the  second  class,  of 
which  Taylor'T.  Oaldwell  Is  tbe  leading  case, 
were  decided  npon  executory  contracts,  and 
proceed  on  the  ground  that  the  existence  of 
tbe  subject-matter  of  the  contract  at  the 
time  of  performance  was  a  condition  upon 
vblcb  the  contract  Itself  took  effect  In  Tay- 
lor T.  Cbldwell  the  music  hall  was  destroyed 
by  a  cause  ab  extra  before  the  time  for  the 
performance  of  the  contract,  and,  perform- 
ance having  become  Impossible,  the  contract 
was  entirely  put  at  an  end  as  to  both  par- 
ties. In  thiB  case  tbe  Interraptlon  of  the  de- 
livery  of  water  by  the  breaking  of  tbe  i^pe 
was  a  temporary  Interference  with  tbe  per- 
formance of  the  plaintlfTs  contract.  The 
fallnre  to  deliver  water  for  the  period  re- 
quired to  repair  the  break  did  not  Justify 
either  party  In  reedndlng  the  contract  as  for 
a  breach  of  condition.  Tbe  case  cited  from 
the  Massachusetts  courts  establishes  tfaat 


fact  conduslTely.  Foundry  Co.  v.  Hovey, 
supra.  The  defendant's  factory  was  at  the 
time  of  the  breach  of  this  contract  standing, 
in  a  condltliHi  to  receive  and  use  water.  Its 
destruction  Is  alleged  to  have  been  due  to 
the  failure  of  the  plaintiff  to  supply  water. 
It  was  not  due  to  any  antecedent  cause  ab 
extra,  and  the  plaintiff  cannot  set  up  tbe 
destruction  of  tbe  premises,  imputable  to  Its 
own  breach  of  contract,  to  dlschai^  It  from 
the  consequences  of  Its  failure  to  perform 
one  of  its  terms.  If  the  plaintiff's  water- 
works bad  been  ^cddentally  destroyed.  In  an 
action  by  the  defendant  for  not  continuing  to 
supply  water  under  the  contract,  or  in  a  suit 
against  the  defendant  for  tbe  payments 
served  for  the  use  of  water  after  tbe  destruc- 
tion of  Its  factory,  nnder  the  ruling  in  Tay- 
lor V.  Caldwell,  a  diffaent  question  mlgbt 
have  arisen.  Decisions  In  tbis  aspect  can- 
not be  pemUtied  to  have  api^lcatlon  to  tbe 
circumstances  of  this  case,  unless  Paradlne 
V.  Jane,  Tnistees  v.  Bennett,  and  the  long 
line  of  cas^  English  and  Am^can,  holding 
the  prlndi^es  adjudged.  In  tboss  cases*  an 
set  aside. 

Applying  the  rules  of  law  adjudged  la  tbe 
cases,  and  eepecially  In  Trustees  v.  Bennett 
we  bave  bere  this  condition  of  affairs:  The 
water  company  expressly  contracted  to  snp- 
ply  water  tor  Are  purposes.  The  company 
failed  to  do  so,  and  the  premises  ttf  tbe  de- 
fendant took  flre,  occasioning  a  conslderabla 
loss.  Assuming  tiiat  ttils  resolt  was  due  to 
tbe  breaking  of  tbe  pipes,  wlHiout  any  fault 
on  tbe  part  of  the  watw  company,  we  have 
a  loss  to  be  borne  by  one  party  or  the  other. 
In  such  a  condition  of  affairs,  to  adopt  the 
language  of  Mr.  Justice  Whelpley,  "where 
one  of  two  Innocoit  perscms  must  siutaln  a 
losfl^  tiie  law  casts  It  upon  bim  who  has 
agreed  to  sustain  It.  or,  rather,  tbe  law  leaves 
It  where  tbe  agrcccment  ctf  the  parties  baa 
put  It.  *  *  *  Bfitwen  acdd«its  by  tbe 
fault  of  the  contractM  and  those  wbwe  he  Is 
without  fault  they  all  rest  upon  tbe  same 
pilndple.  Sncta  Is  tbe  agrennent  dear  and 
nnquallfled,  and  It  must  be  jwzformed,  no 
matter  what  tbe  cost.  If  perf<»manee  be  not 
abscdutely  impossible."  The  construction 
the  trial  court  of  tbe  agreement  was  errone- 
ons*  and  the  judgment  should  be  rerersed. 


«0  N.  J.  B.  U6) 
BINDSEIL  T.  CASHION  et  sL 
(Court  of  Chancery  of  New  Jersey.    Feb.  27, 
1900.) 

BANKHUPTCT—nmiSDICnON— ABATEMENT 
—PENDENCY  OF  ACTION. 

1.  A  state  court  has  jarisdictioD  of  a  suit  by 
a  trustee  In  bankruptcy  to  set  aside  a  trans- 
fer by  the  bankrupt  made  within  four  months 
before  the  petition  In  bankruptcy  was  filed,  ^v- 
iag  a  preference,  though  it  Is  void  only  under 
the  banlcruptcy  act. 

2.  A  suit  in  a  state  court  by  a  trustee  In 
bankruptcy  to  set  aside  a  transfer  of  chattds 
by  tbe  bankrupt  giving  a  preference.  Is  not 
abated  by  the  fact  that  after  the  petition  in 
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bankniptcr  wti  filed,  aad  before  the  adjudica- 
tion in  bankrnptcy.  the  credHoni  filed  a  peti- 
tion to  the  United  Statea  district  conrt,  prayins 
that  the  transferee  be  enjoined  from  disposing 
of  the  property,  on  which  injunction  iasued, 
but  nothing  farthw  was  done;  tUa  not  ahow- 
Ing  pradncr  of  another  anit,  tha  eredltcm 
coula  not  farther  proaecnte  It: 

Suit  by  Ntcfacdas  W.  Blndsell.  trustee  In 
bankrupt(7,  against  John  Cashlon  and  anoth- 
er. Complainant  morea  that  a  plea  be  over- 
mled.  Granted. 

The  case  comes  before  the  court  on  motion 
to  overrule  a  plea.  The  bill  la  filed  by  a  trus- 
tee In  bankniptey  against  John  Cashlon  and 
Edwin  F.  Smith,  the  latter  alleged  to  be  a 
transferee  of  Cashioo's  property.  Cashlon  was 
adjudged  a  bankrupt,  and  by  due  proceedings 
In  the  district  conrt  of  the  United  Statea  tor 
the  district  of  New  Jersey  his  estate  was  Test- 
ed In  the  complainant,  who  was  appointed 
trustee;  and  the  object  of  the  bill  la  to  set 
aside  a  transfer  made  by  Caahion  within  four 
m<mth8  before  the  petition  in  bankruptcy  was 
filed,  glring  a  preference  to  the  defendant 
Smith,  contrary  to  the  provisions  of  the  act 
The  facta  set  forth  in  the  bill  show  clearly 
enough  that'  the  transfer  Is  void  under  the 
bankrupt  act,  but  is  valid  under  state  laws,  as 
against  any  person  not  clothed  with  title  un- 
der the  bankrupt  act.  After  the  petition  was 
filed,  and  bef(H%  the  adjudication  of  bankrupt- 
cy, the  same  creditors  who  had  filed  that  petl- 
tkm  presented  a  second  petition  to  the  same 
district  court,  setting  fmrth  that  since  the  fll- 
iag  of  the  first  petition  they  had  obtained  a 
Judgment  against  Cashlon  and  taken  snp^e* 
mental  proceedings  under  It,  and  that  In  those 
proceedings  the  character  ct  the  transfer  In 
question  was  developed,  and  the  nature  of  the 
property— ch  OSes  In  action— In  the  hands  ot 
Smith  was  shown,  and  praying  that  Smith 
may  be  enjoined  and  restrained  from  assign- 
ing, transferring,  or  In  any  way  disposing  oC 
the  chattels  in  question,  and  for  other  relief. 
An  injunction  was  granted  pursuant  to  the 
prayer  of  this  petition,  but  no  further  proceed- 
ings were  bad  mider  It  The  plea  sets  up  this 
second  petition  as  a  bar  to  tbe  comidalnanfs 
sntt  In  tills  court 

J<Meph  D.  Oallagber,  for  complainant.  Bob- 
ert  H.  McCarter,  for  defendants. 

PITNEY,  v.  0.  Three  questions  were  ar- 
gued: First,  has  this  court  jurisdiction  of  the 
cause  of  acUtm  set  forth  in  the  bill?  Second, 
has  the  district  court  of  the  United  States  for 
tbe  district  of  New  Jersey  jurisdiction  of  the 
cause  of  action?  If  both  these  quesdons  are 
answered  in  the  affirmative,  then,  third,  was 
the  filing  of  the  petition  for  restraint  of  Smith 
snch  a  commencement  of  a  suit  in  the  federal 
conrt  to  set  aside  the  transftf  as  will  inrevent 
proceedings  in  this  court? 

As  to  the  first  question,  I  think  it  must  be 
answered  in  the  affirmative.  There  can  be  no 
doubt  that  the  trustee  In  bankruptcy  was  vest- 
ed with  the  tltts  to  tfes  whole  j^perlgr  of  er- 


ety  nature  of  the  bankrupt,  jaredsefy  as  a  re- 
ceiver of  this  court  would  be  if  proceedings 
had  been  taken  against  the  insolvent  or  the 
defaulting  debt(v  under  the  eighty-eighth  and 
subeequmt  sections  of  our  chancery  practice 
act;  and  with  that  goes  the  right  to  enforce 
that  title  In  tbe  courts  of  this  state.  It  la 
uised,  however,  that  according  to  the  state  law 
the  assignment  in  question  to  Smith  was  per- 
fectly valid.  Grant  that  to  be  so;  stlU  It  be- 
came invalid,  by  virtue  of  the  provlslima  of  tbe 
bankrupt  act  (which,  is  I  nnderstand  the  law, 
are  of  universal  application),  whenever  at- 
tacked by  a  party  prop^Iy  authorized  by  tbe 
act  This  court  wUl  not  hold  a  transaction, 
when  so  attacked,  valid  which  Is  declared  to 
be  invalid  the  laws  of  the  United  States 
covering  snch  subjects  as  the  constitution  pla- 
ces within  the  province  of  ccHigress.  In  what- 
ever court  the  trustee  In  bankruptcy  comes  to 
enforce  his  claim,  the  law  of  congress  must  be 
respected;  and  the  case  must  be  viewed  pre- 
cisely as  if  there  had  been  a  state  law  declar- 
ing void  all  assignments  with  preference  made 
four  months  before  application  to  the  court  for 
relief  under  the  sections  of  the  chancery  prac- 
tice act. 

The  n^  question  la,  had  tbe  district  court 
of  the  United  States  for  the  district  of  New 
Jersey  jurisdiction  of  this  same  cause  of  ac- 
tion? That  jurisdiction  Is  found  in  the  sec- 
ond section  of  the  bankrupt  act  In  which  tbe 
JurlsdlctloQ  in  bankruptcy  Is  confided  to  the 
district  courts  of  the  United  States,  the  su- 
preme court  of  the  District  of  Columbia,  and 
the  district  courts  of  the  territories;  and  they 
are  Invested  with  snch  jurisdiction  at  law  and 
In  equity  as  will  enable  them  to  exercise  orig- 
inal jurisdiction  In  bankruptcy  proceedings, 
In  vacation,  In  chambers,  and  during  their  re- 
spective terms,  (1)  to  adjudge  persons  bank- 
rupt; (2)  to  allow  or  disallow  claims  against 
the  bankrupt's  estate;  (3)  to  appoint  receives 
or  the  marshals,  npon  application  of  parties  In 
Interest,  In  case  the  courts  shall  find  It  abso- 
lutely necessary,  for  the  preservation  of  es- 
tates, to  take  charge  of  the  property  of  bank- 
rupts after  die  filing  of  the  petition  and  until 
it  is  dismissed  or  the  trustee  iS'  qualified  (the 
petition  npon  which  the  plea  now  In  question 
Is  based  was  filed  under  that  clause);  (4)  to 
try  and  punish  bankrupts,  officers,  and  otho* 
persons;  (5)  to  permit  temporary  prosecation 
of  business;  (Q  to  bring  In  and  sabstltnte  ad- 
ditional persons  or  parties  In  proceedings;  (!) 
to  cause  the  estates  of  bankrupts  to  be  col- 
lected, reduced  to  money,  and  distributed,  "and 
determine  controversies  In  relation  thereto, 
except  as  herein  otherwise  provided";  (8)  to 
close  estates;  (9)  to  confirm  or  reject  compo- 
sitions; (10)  to  consider  and  confirm,  modify, 
or  overrule,  or  return  with  Instructions  fvt 
further  proceedings;  (11)  to  determine  claims 
of  bankrupts  to  exemptions;  (1^  to  discharge 
bankrupte;  (13)  to  enforce  obedience  by  bank- 
rupts, officers,  and  other  persons  to  lawful 
orders;  (14)  to  extradite  bankrupts;  (15)  to 
make  such  orders.  Issue  such  process,  and  en- 
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ter  aatb  Judgments,  In  addition  to  those  spe- 
cifically provided  for,  as  may  be  necessary  for 
tlie  enforcement  of  the  proTlslons  of  this  act; 
U6)  to  ponlsh  persons  for  contempt  committed 
before  referees;  (17)  to  appoint  tnutees;  (18) 
to  tax  costs;  and  (19)  to  transfer  cases  to  oth- 
er courts  of  bankraptcy.  The  JorisdlctloD  of 
the  <drcnlt  conrts  ct  the  United  States  in 
bankruptcy  cases  Is  found  In  section  23  of  the 
Bankrupt  Act,  as  follows:  "(a)  The  United 
States  circuit  courts  shall  have  lurisdictlon  at 
all  ctmtroTersles  at  law  or  In  equity,  as  dis- 
tinguished from  proceedings  In  bankruptcy, 
between  trustees  as  such  and  adverse  claim* 
ants  concerning  the  property  acquired  or  claim- 
ed by  the  trustees,  In  the  same  manner  and  to 
the  same  extent  only  aa  though  bankruptcy 
proceedings  had  not  been  Instituted,  and  such 
controversies  had  been  between  the  bankrupts 
and  such  adverse  claimants,  (b)  Suits  by  the 
trustee  shall  only  be  brought  or  prosecuted  in 
the  courts  where  the  bankrupt,  whose  estate 
is  b^g  administered  by  such  trustee,  might 
have  brought  or  prosecuted  them  if  proceed- 
ings in  bankruptcy  had  not  been  instituted, 
unless  by  consent  of  the  proposed  defendant 
(c)  The  United  States  circuit  court  shall  have 
concurrent  jurisdiction  with  the  courts  of 
bankruptcy,  within  their  respective  territorial 
limits,  of  the  offences  enumerated  in  this  act." 
These  provisions  vary  materially  from  those 
found  in  the  bankrupt  act  of  lUffl. 

Naturally  enough,  it  has  been  held  that  the 
district  court  may,  before  the  adjudication  of 
bankruptcy  and  before  a  trustee  Is  appointed, 
by  summary  process  take  possession  of,  or 
(reserve  by  Injunctlcm,  the  property  of  the 
bankrupt  until  the  trustee  is  appointed.  Davis 
v.  Bohle,  92  Fed.  825, 84  C.  O.  A.  872,  is  such  a 
case.  And  to  the  same  effect  is  In  re  Outwll- 
lig,  92  Fed.  337,  84  0.  O.  A.  877.  Bat  those 
cases  do  not  go  any  further,  and  do  not  reach 
the  present  case.  The  question  now  under 
consideration  was  elaborately  discussed  In  a 
learned  opinion  by  McCormick,  Circuit  Judge, 
in  the  Elfth  circuit  court  of  appeals.  In  Bem- 
beimer  t.  Bryan  (April  26,  1899)  93  Fed.  767. 
35  a  a  A.  592;  and  it  was  there  held  that  the 
district  court  had  no  jurisdiction  to  proceed 
and  try  the  title  to  chattels  alleged  to  be  the 
property  of  the  bankrupt,  but  claimed  by  a 
third  person  under  conveyance  from  the  bank- 
rupt, in  a  summary  manner  upon  a  petition  by 
the  creditors,  such  as  was  presented  to  the 
district  court  ip  the  present  case.  And  that 
ruling  was  followed  by  the  same  circuit  court 
of  appeals  In  the  case  of  Gamp  v.  Ze liars  (June 
1.  1899)  94  Fed.  799.  S6  G.  0.  A.  SOL  That  case 
goes  further  than  Bemheimer  v.  Bryan,  In 
that  there  the  petition  was  filed  In  the  dis- 
trict court  by  the  trustee  after  his  appoint- 
ment, and  prayed  for  the  cancellation  of  a 
conveyance  of  land  made  by  the  bankrupt  to 
his  wife,  alleged  to  have  been  fraudulent  as 
to  creditors,  and  for  the  recovery  oC  the  land 
for  the  ben^t  of  the  estate;  and  It  was  held 
that  the  district  court  had  no  Jurisdiction  to 
entertain  such  a  soU.  Tbs  decision  appeaa 


to  have  guie  npon  the  ground  that  a  salt  a 
trustee  to  acquire  title  and  possesskm  of  prop- 
erty of  the  bankrupt  In  the  hands  of  a  third 
party  who  claimed  the  same  by  title  from  the 
bankrupt  was  a  new  and.  independent  pro- 
ceeding or  suit  by  the  trustee,  and  not  a  ^irt 
of  the  bankruptcy  proceedings  proper;  and 
hence  the  district  court  sitting  as  a  court'  of 
bankruptcy  had  no  Jurisdiction,  and  the  trus- 
tee must  seek  his  remedy  in  either  the  state 
or  the  federal  court  It  would  seem  that  H 
he  sought  the  aid  of  the  federal  court  be  must 
go  Into  the  circuit  court  of  the  United  States 
under  the  twenty-third  section  of  the  bank- 
rupt act  Subsequent  to  the  decision  of  the 
case  of  Onnp  v.  Zellars,  supra.  It  was  held  by 
the  district  court  of  the  Western  district  ot 
Michigan.  In  the  case  of  In  re  Newberry  (Oc- 
tober 4,  18G9)  97  Fed.  24,  that  the  district 
court  had  jurisdiction  of  a  case  precisely  like 
the  present  The  decision  Is  directly  in  the 
teeth  of  that  of  Camp  v.  Zellars,  which  was 
not  cited  before  the  Michigan  judge.  Later 
the  question  received  careful  consideration  by 
the  district  court  for  Utah  in  the  case  of  Mur- 
ray V.  Beal  (November  13,  1809)  97  Fed.  B87, 
in  which  most  of  the  previous  cases,  Including 
Camp  V.  Zellars,  were  cited.  A  great  conflict 
of  view  of  the  various  district  courts  is  shown, 
and  a  result  different  from  that  in  Bemheimer 
T.  Bryan  and  Camp  v.  Zellars  Is  arrived  at, 
and  the  jurisdiction  of  the  district  court  over 
that  dass  of  causes  is  sustained. 

In  this  conflict  of  authority  I  should  feel 
bound,  if  necessary  for  the  decision  of  this 
cause,  to  follow  that  of  the  appellate  couirt; 
but  I  do  not  find  it  necessary  so  to  do.  The 
petition  here  set  up  In  bar  does  not  show  any 
other  action  i>ending.  It  was  presented  by 
the  creditors  of  the  bankrupt  to  protect  the 
property  of  the  bankrupt  until  the  adjudica- 
tion of  bankruptcy  and  appointment  of  the 
trustee.  This  object  having  been  acnnnplish- 
ed,  the  office  of  the  petition  is  fulfilled,  and  It 
becomes  functus  officio.  The  petitioning  cred- 
itors have  no  right  in  their  capacity  as  cred- 
itors, to  farther  prosecute  It  That  right  vest- 
ed in  the  trustee.  Whether  the  trustee  might 
have  been  permitted  by  the  district  court  to  be 
substituted  as  petitioner  therein,  and  to  pro- 
ceed with  the  suit  is  not  a  matter  which  now 
conc&ns  us.  The  fact  is  that  he  has  not 
done  so,  but  has  sought  relief  in  this  court 
where  he  Is  entitled  to  be  heard.  I  will  ad- 
vise that  the  plea  be  overruled,  with  costs, 
and  that  the  defendants  have  leave  to  answer 
within  20  day%  or  the  bfll  be  taken  as  con- 
fessed. 


Q«  N.  J.  B.  4M) 
ASHlfBAD  et  aL  T.  BAYLOR  At  bL 
(OooTt  of  Chancery  of  Vew  Jersey.  Feb. 
1900.) 

FRATOUIANT  OONWTANCB-OONSIDBRATnMf. 

Prior  advances  and  swvices  by  n-antee^ 
not  considered  by  the  parties  as  creatmg  any 
debt  till  the  grantor  was  threatened  with  finan* 
dal  trottUest  jriU  not  fDmish  »  emaideration 
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for  ft  deed,  m  m  to  randir  It  otber  than  reio*- 
tuj,  u  agalntt  the  gnnto^m  eredlton. 

Suit  l^Jobn  P.Ashmead  and  others  against 
Maiy  C.  Baylor  and  others.  Decree  for  com* 
plalnonta. 

The  d^endant  was  for  some  yean  prior 
to  Jane  1.  1897,  the  owner  of  an  Improved 
tract  of  land  on  Padflc  avenue,  Atlantic  City, 
for  which  she  had  been  offered  and  had  re- 
fused $6,600.  This  property  was  subject  to 
a  mortgage  of  f3,00a  She  also  owned  more 
than  100  building  lots  In  Egg  Harbor  town- 
ship, worth  from  $10  to  $60  per  lot  She 
bad  been  Indebted  to  the  complainants  for 
some  maps  and  surveying  work  d^ue  at  her 
request  and  had  been  urged  to  pay  their 
claim,  but  disputed  her  liability.  By  two  sep- 
arate deeds,  dated  June  1,  1896,  but  shown  to 
have  been  made  June  6,  1897.  she  conveyed 
all  these  lands  (being  all  die  had)  to  her  sis- 
ter, Mrs.  Chandler.  The  consideration  of  each 
deed  was  expressed  to  be  $1,  and.  In  that 
conveying  the  Pacific  avenue  property,  Mrs. 
Chandler  assumed  to  pay  the  $3,000  mort- 
gage. Both  deeds  were  acknowledged  on 
June  5, 1897.  On  the  same  day  Mrs.  Chandler 
recouveyed  both  properties  to  Mrs.  Baylor,  as 
trustee  for  her  minor  sons,  Norman  R,  and 
Tunstall  P.  Baylor,  to  receive  the  profits 
therectf  during  their  minority,  and  to  apply 
tbem  to  t3ie  maintenance  of  said  minors,  but 
with  full  power  to  sell  and  convey  and  to  re- 
ceive the  purchase  price,  with  no  liability  of 
purchasers  for  the  proper  application  of  the 
purchase  money.  All  the  deeds  were  acknowl- 
edged June  6, 1897,  and  were  snbsequently  re- 
corded. The  deed  from  Mrs.  Chandler  to  Mrs. 
Baylor  for  the  Padflc  avenue  property  was 
made  subject  to  the  $3,000  mortgage,  which 
Mra  Baylor  agreed  to  pay.  The  complain- 
ants' bill  attacks  all  these  conveyances  be- 
cause made  to  hinder  and  defeat  Mrs.  Bay- 
lor's creditors  In  the  collection  of  their  debts. 
The  defendant  Mrs.  Baylor  alleges  that  all  of 
the  deeds  were  made  in  good  faith  and  tor 
full  consideration,  and  denies  that  the  com- 
plainants were  creditors  of  Mrs.  Baylor,  and 
by  cross  bill  alleges  that  they  fraudulently 
obtained  a  Judgment  against  her  for  their 
claim,  which  she  prays  they  may  be  restrain- 
ed from  enforcing,  etc.  Mrs.  Chandler-  also 
answers,  and  alleges  the  good  faith  of  the 
transaction.  Issue  was  Joined  on  these  alle- 
gations, and  the  cause  came  on  for  hearing. 

Wm.  II.  Clerenger,  for  oompiainanta. 
Cbazles  A.  Baake^  toe  defendants. 

6BEY,  V.  a  (after  atating  the  facts).  The 
flrst  question  to  be  disposed  of  shoold  be 
the  charge,  by  way  of  cross  VOl,  that  the 
C(miplalnant8'  Judgment  was  fraudulently  ob- 
tained, for.  If  the  complainants'  Judgment  Is 
a  fraud,  they  have  not  shown  tiiat  tber  are 
eredltors  of  the  defendant  Mrs.  Baylor,  nor 
have  they  to  established  tbelr  debt  that  they 
have  any  status  In  equitr  ^  questlcm  her 
right  to  dl«pon(tf  her ^«vert7*.  l^ereaeenit 


to  be  bnt  Uttle  dispute  that  Mrs.  Baylor,  be- 
fore she  made  these  conveyances,  had  l>een 
Informed  of  the  complainants'  claim  against 
her,  and  that  she  sought  to  induce  them  to 
hKk  to  others  for  its  payment  She  asserted 
that  they  accepted  other  parties  aa  their  debt- 
ors, and  exonerated,  her.  They  Insisted  that 
they  had  not  so  released  her,  and  that  she 
should  pay  their  claim.  While  this  dispute 
was  opm  and  unsettled  the  conveyances  Id 
question  wa«  made,  on  June  5,  1897,  tbou^ 
those  In  which  Mrs.  Baylor  was  grantor  were 
dated  back  to  June  1st  l^e  ocHnpIaloants 
began  salt  on  Jnly  22, 1897.  Mn.  Baylor  va- 
sonally  aKteared.  and  was  awom  as  a  wK- 
neas  in  her  own  behalf.  The  Justice  oontlnned 
the  cause  to  a  later  day  for  Judgment  and  on 
that  day  gave  Judgment  against  her.  She  al- 
leges that  this  Judgment  was  obtained  by  the 
complainants'  fraudulent  collusion  with  the 
Justice,  and  that  her  subsequent  effort  to  ap- 
peal was  d^eat«d  by  the  complainants'  fraud- 
ulent interference.  There  Is  nothing  In  the 
proof  which  snstidnB  this  -claim.  The  allega- 
tltms  of  the  eroas  bill  are  wholly  unsupported, 
and  it  must  be  dismissed. 

The  next  question  Is,  were  the  deeds  in 
question  made  In  fraud  of  creditors?  The 
evidence  shows,  notwithstanding  Mrs.  Bay- 
lor's dnlal,  that  the  complainant!  had  been 
creditors  of  Mrs.  Baylor  for  some  yean  be- 
fore 1897,  that  their  debt  came  to  be  due,  and 
that  she  sou^t  to  avoid  its  payment  The 
deeds  In  question  are  challenged  because  It  Is 
alleged  th^  were  without  any  valuable  con- 
sideration, and  with  an  Intent  to  defraud 
creditors.  The  supposed  CMislderation  fur 
Mrs.  Baylor's  deed  conveying  all  the  lands 
she  had  to  her  sister,  Mrs.  Chandler,  was 
claimed  to  be  the  loan  of  uncertain  amounts 
of  m<»iey  by  Mrs.  Chandler  to  Mrs.  Baylor  at 
remote  periods,  beginning  so  tar  batA  as  1866. 
for  whldi  no  evidence  of  debt  had  been  given 
or  asked,  and  for  nnrslng  and  other  famll; 
services  of  good  win  and  affection.  No  state- 
ment could  be  made  1^^  either  ai  these  ladles 
by  which  the  amoont  dne  tor  loans  could  be 
stated  separately  ftom  that  due  for  famllr 
services,  not  oonld  the  supposed  loans  be 
Itemlaed  or  dated,  nor  was  there  any  eshlUt- 
tlon  that  fliere  really  was  any  certain  son 
due  from  Mrs.  BayUff  to  Mrs.  Chandler. 
Neither  party  seems  to  have  regarded  the  ad- 
vances as  a  debt  ontU  Mrs.  Baylw  was 
threatened  with  financial  trouble,  and  then 
these  matters  of  kindness  were  converted  Into 
legal  obllgatlMia.  The  creation  of  the  sup- 
posed obligatlcm  appears  to  have  dqiended 
vpon  lha  urgency  at  Mrs.  Baylot's  csediton. 
If  they  bad  not  moved,  there  would  hare 
been  no  debt  Schmidt  t.  Ople^  83  M.  J.  Bq. 
142.  The  weight  of  the  evidence  Indicates 
that  there  was  no  legal  oUigatlon  whatever 
upon  Mrs.  Baylor  to  pay  Mrs.  GBiandler  aar 
thing,  and  that  the  transactlwts  between  then 
sUAen.  elttier  of  giving  mtmey  or  of  snvlce, 
were  the  outcome  of  affectionate  rdationshlp, 
and  not  the  tendt  nt  contract  Mul  Ghand- 
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ler  did.  1^  a  clause  In  the  deeds,  assume  to 
pay  the  ^000  mortsage;  bat  this  was  leas 
In  amount  than  the  value  of  Mrs.  Baylor's 
Interest  In  the  Pacific  aTenoe  property,  and 
oonld  not  reUeve  the  transaction  from  Its  vol- 
mitaiy  character,  Randall  r.  Troom,  80  N.  J. 
Bq.  SS8.  Besides,  Mrs.  CSiandler  was  ooind- 
dently  r^lered  of  her  covenant,  so  tax  as  Mrs. 
Baylor  was  concerned,  by  the  tatter's  scc^t- 
ance  of  the  deed  to  her,  wbereby  she  agreed 
to  pay  the  93,000  mort^e  herself.  Crow^ 
T.  Carrier,  27  N.  J.  Dq.  153.  The  consider- 
ation of  the  imst  deed  made  by  Mrs.  Chand- 
ler to  Mrs.  Baylor  was  admittedly  purely  toI- 
nntary.  The  terms  of  this  deed  allow  to  Mrs. 
Baylor  the  absolute  disposal  of  the  property, 
and  her  conduct  aince  the  transaction  shows 
that  the  deed  was  a  mere  pretense.  Tbl»  Is 
proven  by  her  own  testimony.  She  swore 
that  after  the  deed  of  trust  was  made  to 
her  she  continned  to  sell  the  Egg  Harbor  lots 
in  payment  of  her  own  precedent  debts.  In- 
curred for  work  done  for  her,  such  as  repair- 
ing her  house>  loans  prerloosly  made  to  her, 
etc.,  and  her  debts  owed  tm  cfunmlsslons  on 
•ales  made  for  her,  though  she  absurdiy  In- 
alatod  that  those  were  her  children's  debts. 
These  deeds,  baring  been  shown  to  hare 
been  made  wtthoat  valuable  consideration, 
wlU  be  presumed  to  be  fraudulent,  as  against 
the  complainants,  creditors  of  Mre.  Baylor  at 
the  time  the  deeds  were  made,  holding  an  un- 
paid debt,  which  bad  come  to  be  due.  Seren 
T.  Dodsoo,  SS  N.  J.  Eq.  634,  34  AtL  7. 

It  is  not,  however,  necessary  In  this  case 
to  rely  upon  the  presumption  of  fraud  which 
attends  upon  the  exposure  that  a  voluntary 
conveyance  has  been  made,  whl^  hinders  an 
existing  creditor  In  collecting  his  debt.  There 
im  amimatlve  proof  that  these  deeds  were 
made  with  the  definite  object  of  defeating  the 
comptalnanta'  demand.  Both  Mrs.  Baylw 
and  Mrs.  Chandler  say  that  they  were  to- 
gether present  In  their  lawyer's  office  when 
these  deeds  were  executed,  on  Jane  5,  1897. 
Mrs.  Baylor  claims  to  have  been  Ignorant  that 
the  complainants  had  any  dalm  against  her. 
It  has  been  proven  that  she  had  previously 
T3een  dunned  for  the  ctxnplalnants'  bill,  and 
had  sought  to  avoid  Its  payment  She  was 
asked  on  cross-examination:  "Q.  When  your 
sister  made  conveyance  to  yoa  as  trustee  for 
your  sons,  did  yon  p&j  her  any  money  for 
consideration?  A.  I  conld  not  remember 
that  Q.  Why  was  that  conveyance  made? 
A.  Slm^  this  case  was  started  against  me, 
and  she  absolutely  refused  to  hare  the  trou- 
ble and  responsibility.  She  told  me  that  I 
was  the  i^oper  penun  to  fight  the  case,"  etc. 
Mrs.  Baylor  here  proves  that  these  convey- 
ances, which  were  executed  at  the  same  time, 
were  made  with  knowledge  of  both  herself 
and  her  sister  that  the  complainants  were 
insisting  upon  payment,  that  a  lawsuit  was 
probaMe,  that  trouble  and  responsibility 
would  attend  upon  Its  defense,  and  that  It 
was  her  business  and  duty,  rather  than  her 
tiater'a.  to  flgftt  the  case.   Upon  the  wbtde 


case,  the  proof  Is  saffidoit  to  diow  tiiat  the 
deeds  In  question  wen  made  and  accepted 
without  valuable  consideration,  and  with  a 
purpose  to  defeat  and  hinder  tiie  collection 
of  the  complainants'  debt  The  complainants 
are  entitled  to  a  decree  that  the  deeds  In 
question  are.  as  agalnat  their  Jndgoiait, 
fraudulent  and  void. 


POTTS  T,  FOTT& 
(Oburt  of  Chancery  of  New  Jermj.   Vsb.  30, 
1900.) 

DIVORCIB-^TTAtmNO  DBORBS-DOHIOIIA 

It  may  be  shown,  in  a  suit  attacking  a  de- 
cree of  divorce  granted  In  another  state,  that 
complainant  in  toe  divoisse  suit  was  not  domi- 
ciled in  the  other  state,  and  that  defendant  In 
such  suit  was  not  served  with  process  within 
such  state,  though  the  court  theran,  misled  bir 
fraud,  found  snai  domicile  to  ^Ist. 

Suit  by  Earl  Clinton  Potts  agalnat  Annetta 
B.  Potts.  Defendant  demura  to  the  bOL  De- 
murrer  overruled. 

Charles  B.  Storrs,  fw  romplalnant  Jobit 
B.  Hardin,  for  defendant 

BEED.  y.  a  The  blU  attacked  Is  an  amend- 
ed blU.  The  original  bill,  to  which  a  plea 
was  filed,  was  before  this  court  some  months 
ago,  and  the  result  of  the  argument  then  had 
upon  the  sufficiency  of  the  plea  Is  to  be  found 
in  my  concIU8i<nui  reported  in  42  Atl.  1065. 
Both  the  original  and  the  amended  bill  attack- 
ed a  decree  o<  divorce  wblch  the  defendant, 
Annetta  S.,  had  procured  In  the  state  of 
South  Dakota.  Among  the  grounds  of  attack 
were  two,  namely,  firstly,  that  Annetta  S.  bad 
no  domicile  In  South  Dakota;  and,  secondly, 
that  she  has  fraudulently  procured  the  decree. 
A  number  of  facts  were  set  out  In  the  former 
bill,  all  bearing  upon  the  matter  of  her  dom- 
Idle;  but,  Inasmuch  as  they  were  stated  for 
the  express  purpose  of  showing  the  absence 
of  domicile  merely,  and  not  for  the  purpose  of 
showing  that  the  South  Dakota  court  could 
never  have  found  that  Annetta  S.  had  a  domi- 
cile there,  unless  the  court  had  been  Imposed 
upon,  It  was  ruled  that  those  facts  were  not 
well  pleaded  for  the  purpose  of  avoiding  the  de- 
cree on  the  ground  of  fraud.  Those  facts  are 
set  out  In  the  amended  bUl,  not  only  to  show 
that  Annetta  S.  was  not  domiciled  In  fact 
In  South  .Dakota,  but  to  support  the  diarge 
that  the  court  was  led  to  find  that  such  dom- 
icile existed  by  the  fraudulent  acts  of  the 
defendant.  The  counsel  for  the  demurrant 
insists  that  the  facts  so  stated  are  Insufficient 
to  support  the  charge  of  fraud.  Without  a 
repetition  of  the  facts  so  displayed  In  connec- 
tion with  the  charges  made,  I  think  that.  In 
the  light  of  the  cases  which  our  recent  Reports 
furnish,  the  bill  contains  ample  statements  to 
support  the  charge  that  the  decree  was  fraud- 
ulently procured.  I  will  observe  that  I  doubt 
the  correctness  of  the  views  expressed  In  my 
former  contusions  Id  respect  to  the  oondailve 
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eflEect  of  the  flndlng  flu  Boatii  Dakota 
court  am  to  domlcUe,  la  the  fa<»  of  the  charge 
In  the  fonnw  bill  that  Annetta  B.  had  in  fact 
DO  domicile  In  that  state,  coupled  Tlth  tiie 
want  of  aMTlee  ot  pcoceaa  upon  the  preaoit 
complainant  vtthtaL  the  limits  of  that  state. 
The  case  of  t.  B7  J.  Bq.  101.  40 
Aa.436,whldi  had  been  already  decided  In  thta 
court  had  put  the  conduBlT«ie88  of  snidi  a 
decree  upon  the  presence  of  either  actual  dom- 
lcUe or  service  of  process  within  the  state  or 
general  appearance  by  the  d^^ant  In  the 
salt  This  case  was  recently  alfirmed.  40 
Att.  lOB.  Tbe  denmrrer  should  be  orermled. 


<S9  N.  J.' a.  40U 

tiANB  T.  BBCTOR,  BTO,  OF  OALVABT 
OHUBCH  OF  SUKMIT. 

(Ooort  of  Ohaacety  of  New  Jersey.  Uarch  8; 

wooo 

BKJOIODS  BOCIBTIBS-CONTRACT  FOR  BAU) 
OP  LAND. 

1.  Under  BeUgions  Societiee  Act,  I  8,  provid- 
ing that  the  troBteea  of  such  societiee  may  con- 
Tey  and  dlsiKMe  of  real  estate,  and  the  ei»)ple- 
meot  the^etc^  Act  March  8,  1877  (3  Gen.  St.  p. 
2745)  I  1,  providing  that  the  rector,  wardens, 
and  veetiymen  of  the  Protestant  Episcopal 
Church  shall  be  vested  with  the  powers  grant- 
ed by  said  section  8,  provided  It  shall  not  be 
lawful  for  them  to  dispose  of  any  real  charcb 

groperty  wlthont  the  prevlooa  consent  of  the 
Uhop  and  standing  committee  of  the  diocese, 
complainant  in  suit  for  specific  performance  of 
contract  of  sale  bj  the  rector,  wardens,  and 
vestrymen  of  the  site  of  a  church  which  had 
been  burned  mnst  show  such  consent. 

2.  In  negotiating  for  a  sale  of  land  by  a 
church  to  H.  for  an  undisclosed  principal  he 
stated  he  bad  a  party  who  would  agree  to  give 
$10,000.  The  vestry  passed  a  resolution  of  will- 
ingness to  sell  at  that  price,  and  referred  the 
matter  to  the  finance  committee.  The  chair- 
man of  the  committee  wrote  H.  that  they  ac- 
cepted his  offer,  and  for  him  to  meet  them 
"to  arranee  the  details  of  the  sale."  At  such 
meeting  the  details  considered  were  as  to  who 
should  pay  the  mortgage  and  a  Hen  for  assess- 
ment, and  the  signing  of  an  agreement  of  pur- 
chase. H.  refused  to  sign,  because  the  mem- 
bers of  the  church  committee  would  not  agree 
that  he  should  not  be  persouallr  liable  for  more 
than  the  $200  to  be  paid  at  the  time  of  signing. 
HeU,  that  there  was  no  concluded  agreement 
to  siQvort  a  Ull  for  specific  performance. 

Bolt  by  Thnnaa  F.  lane  against  the  rec- 
tor, wardens,  and  vestrymen  of  CJalvary 

Oh  arch     Summit  Decree  for  defendant 

Frank  Bergen,  for  complainant  Edward 
U .  Colleb  tor  dtfendant 

STEVENS.  V.  O.  Thta  la  a  bill  tor  specific 
performance  of  an  alleged  contract  by  defend- 
ant to  convey  to  the  complainant  a  lot  of  land 
In  Smnmit.  I  think  the  complainant  must 
fiUl  for  two  reasons: 

1.  It  Is  provided  by  section  8  ci  the  religions 
societies  act  that  the  tmstees  of  such  societies 
may  convey  and  dispose  of  real  estate.  It  Is, 
hiter  alia,  provided  by  section  1  of  a  stipple- 
ment  thereto^  approved  March  8,  1877  (8  Oen. 
St  p.  2740),  that  the  rector,  wardens,  and 
vestrymen  of  Protestant  Episcopal  churches 


shall  be  vested  with  the  powers  granted  to 
tmstees  of  religious  societies  generally  by  the 
above  section,  with  the  following  proviso: 
It  shall  not  be  lawfiol  fttr  the  rector,  wardens 
and  vestrymen  of  any  Protestant  Episcopal 
Chudt  *  *  •  to  sUen,  grant  astign,  de- 
mise^ let  or  mortgage  any  real  chmrdi  property 
without  the  prevtooB  written  omsent  of  the 
blBhop  and  ot  a  majority  ot  the  standing  caa- 
mlttee  of  the  diocese  within  which  such  real 
cburcb  property  nuy  be.  sltoated.  •  •  • 
which  consent  shall  be  acknowledged  or  prov- 
ed and  recorded  with  tiie  deed,  lease,  mort- 
gage or  Ittstroment  of  conveyance,  and  with- 
out such  consent  the  alienation,  grant  assign- 
ment demise,  lease  or  mortgage  ahall  be 
r<a±"  The  land  in  qoestUm  was  the  site  of  a 
chnrdi  edifice  which  had  been  destroyed  by 
fire,  and  was  real  church  property  within  the 
meanhig  of  the  above  enactment  The  com- 
plainant did  not  show  that  the  ooos^t  there- 
required  had  been  given.  As  Its  policy  Is 
to  prohibit  allenatloii,  mUeas  with  the  consent 
ol  the  highest  vlrttual  and  tempnal  authorl- 
t}'  In  the  diocese.  It  Is  plain  that  t&»  ooort 
cannot  without  such  consent  direct  the  ciincdi 
to  make  a  conveyance,  whlcb,  when  madsb  li 
declared  to  be  void. 

2.  The  complahiant  mnst  fall,  In  the  second 
place,  because  he  does  not  show  a  concihided 
agreiement  The  facts  In  this  branch  <rf  the 
case  are  these:  The  church  was  desirous  of 
selling  the  Umd.  One  J.  W.  Hughes,  acting 
as  agent  for  Lane,  the  complainant  but  not 
wUllng  to  disclose  I«ne'i  name,  about  April 
IB  M  16,  1890,  told  Mr.  Oady.  oae  oS  the  ves- 
trymen, that  he  had  a  party  who  would  agree 
to  give  $10,000.  A  vestry  meeting  was  thne- 
upon  called,  and  It  was,  in  the  language  of  the 
minutes,  proposed  by  Mr.  Bulkley,  and  car- 
ried, "that  the  offer  of  $16,000  In  cash,  or  Its 
equivalent  made  by  J.  W.  HCighea,  for  the 
old  churcb  site,  be  unanimously  accepted." 
The  matter  was  r^erred  to  the  finance  com- 
mittee, of  which  Mr.  Tmslow  was  chairman. 
Mr.  Bulkley,  the  proposer  of  the  resolntton. 
testifies:  "The  record  of  the  resolntJon  of  the 
vestiy  was  not  exactly  In  the  form  as  record- 
ed In  the  minutes.  It  was  In  the  form  of  will- 
ingness to  sell  the  property  tor  that  money 
and  to  accept  the  offer,  and  the  matter  was  re- 
ferred to  the  finance  committee  to  carry  out 
the  negotiations.  Mr.  Tmslow,  as  the  chair- 
man, acted  as  their  agent  In  the  matt».  It 
was  In  his  hands."  That  this  Is  a  substantlsl- 
ly  correct  vosloo  of  the  action  taken  appem 
from  the  lettw  of  Mr.  Tmslow  written  the 
following  day.  It  reads  as  follows:  "New 
Tork,  April  18,  1880.  Mr.  John  W.  Haghe»- 
Dear  &it:  I  beg  to  advise  yon  that  oar  finance 
committee,  authorised  by  a  resolntlMi  of  the 
vestry,  hereby  accept  your  offer  on  behalf  of 
your  principal  not  yet  named,  for  the  properly 
now  owned  by  Calvary  Church  In  Summit 
and  bounded  by  Springfield  Ave.,  Kelthock 
Place,  and  Bank  St  The  lalce  to  be  $1S,00Q 
cash,  or  Its  equivalent  The  above  confirms 
our  coDversatlon  of  this  mocBlng,  and  I  hare 
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wired  yon  stnce,  asKng  yon  to  meet  Mr.  Wis- 
ner  and  me  at  the  Simunit  statltm  this  after- 
noon at  six  o'clo<&  <on  arrival  of  the  6  o'clock 
train  from  New  York)  to  arrange  the  details 
9t  sale.  Tonra,  truly.  J.  L.  Tmslow,  Jr., 
OuUrman.**  The  details  alluded  to  In  this 
letter,  aa  ahown  hy  the  snhs^nent  negotla- 
tlo&s,  woe  principally  three:  (1)  There  was 
a  mortgrage  of  $10,000  on  the  property,'  uid 
the  question  was  whether  the  property  should 
be  conr^ed  subject  to  the  mortgage,  or 
whether  It  should  be  paid  off.  It  was  agreed 
tgr  word  ot  mouth  that  the  whole  $16,000 
should  be  paid  In  cash,  and  the  mortgage  paid 
thereout  and  canceled.  (2)  There  was  a  sew- 
er assessment  on  the  prop»^.  and  the  second 
question  was  whether  it  should  be  paid  by  the 
purchaser  or  by  the  seller.  After  some'^  dls- 
cuBsIon,  It  was  agreed,  by  word  of  mouth,  that 
It  should  be  paid  by  the  porchasca-.  <3)  Wlthtak 
a  day  or  two  after  the  tetter  was  written, 
two  drafts  of  an  agreement  to  convey  were 
prepared.— one  under  the  direction  of  Mr. 
Hughes,  on  behalf  of  Mr.  Lone,  and  another, 
by  Mr.  Crawford,  on  behalf  of  the  church. 
They  differ  considerably  In  form,  but  they 
agree  In  this:  The  church  was  stated  to  be 
the  party  of  the  first  part,  and  John  W. 
Hughes  was  stated  to  be  the  party  of  the  sec- 
ond part.  Immediately  after  their  prepara- 
tion, Hughes  met  the  committee.  The  re- 
spective drafts  were  compared,  and  the  terms 
of  the  agreement  to  be  executed  were  settled. 
Among  the  terms  was  one  that  Hughes  should 
pay  $2S0  In  cash  at  the  time  of  ezecntlui. 
Hughes  did  not  execute  It  then,  because  he 
aald  be  did  not  have  the  mcmey  with  him. 
The  officers  of  the  church,  however,  signed 
and  sealed  the  contract  that  evening.  On  the 
following  morning,  Hughes  and  Crawford  met 
again.  Hughes  produced  a  check,  and,  taking 
the  pen  In  bis  hands,  said  that  be  wanted  It 
understood  before  he  signed  that  he  was  not 
to  be  liable  for  more  than  f2S0  In  case  his 
principal  failed  to  carry  out  the  agreement. 
CMwford  declined  to  agree  to  this,  and  the 
parties  left  the  office,  Crawford  going  to  the 
train.  On  the  sidewalk,  Mr.  Wisner,  one  of 
the  committee,  met  them.  The  difficulty  was 
stated  to  bim.  and  he  too  told  Hughes  that  be 
was  without  authority  to  agree  to  the  modi- 
fication. They  then  parted.  There  was  no 
subseqtient  meeting,  and  the  officers  of  the 
cbnrdi  very  shortly  after  (April  20th)  entered 
into  an  agreement  to  sell  to  one  Scbultz.  The 
present  salt  was  commenced  on  April  27th. 
The  claim  ci  Lane  Is  that  the  agreement  was 
concluded  either  when  the  resolution  was  pass- 
ed, or  when  the  Truslow  letter  was  mailed. 
Neither  these  contentions  appears  to  me  to 
be  sound.  "An  agreement."  says  Lord  Wens- 
leydale,  in  Rldgway  v.  Wharton,  6  H  L.  Cas. 
268,  '*to  be  finally  settled,  must  comiHlse  all 
the  terms  which  the  parties  Intended  to  Intro- 
duce Into  the  agreement  An  agreement  to 
enter  Into  an  agreement  npcm  terms  to  be  aft- 
erwards settled  between  the  parties  Is  a  con- 
tradlctloo  tak  terms."  Here  It  Is  obvious,  from 


what  subsequently  took  place,  that  neither  the 
resolution  not  the  letter  comprised  and  finally 
settled  all  the  terms.  The  resolution  of  the 
vestry  did.  Indeed,  name  the  price,  but  then  It 
left  It  open  to  Its  committee  to  settle  tbe~  other 
terms.  Tmslow's  letter,  while  acc^rtlng  the 
price  <^ered,  asks  for  a  meeting  to  arrange 
**the  details,"  and,  when  this  meeting  takes 
place,  it  Is  at  once  seen  that  these  details  com- 
prise matters  ot  such  bnp(Hlance  as  the  pay- 
ment of  the  sewer  assessment,  the  dlsporithMi 
of  the  mortgage,  and  the  question  who  shall 
be  bound  as  vendee.  The  case  In  this  respect 
strongly  resembles  Brown  t.  Railroad  Co.,  44 
N.  f.  80,  In  which  the  letter  mentioning  the 
price  stated  that' "other  details  would  require 
consideration."  The  court,  looking  at  the  sub- 
sequent negotiations  for  the  purpose  of  as- 
certaining what  these  details  were,  said  that 
they  constituted  essential  elements  of  the  con- 
tract, not  Implied  by  to  be  Inferred  from 
what  the  parties  bad  agreed  npon,  but  left 
open  for  future  c(mslderatIon  and  adjustment, 
and  that,  such  being  the  case,  the  contract 
lacked  completeness,  and  no  action  could  arise 
npon  It  In  the  case  at  bar  the  "details"  like- 
wise constituted  Important  elements  of  the 
contract,  and  could  not  be  Implied  by  ot  In- 
ferred from  eithee  the  resolution  or  the  letter, 
fOT  (rf  the  two  liens  on  the  property  It  was 
agreed  that  one  should  be  satisfied  out  of  the 
price  coming  to  the  vendw,  and  that  the  oth- 
er should  be  paid  by  the  vendee.  Certainly, 
this  was  an  adjustment  which  no  court  would 
bave  deduced  from  what  had  been  written. 
It  Is  also  plain  that  we  <tf  the  terms  of  the 
agreement  actually  made  by  word  of  numth 
was  that  Hughes  should  sign  a  written  agree- 
ment This  was  a  matter  of  unusual  Impor- 
tance, because  of  his  unwillingness  to  disclose 
his  principal.  He  subsequent^  r^sed  to 
sign,  not  wanting,  on  further  reflection,  to  be 
bound  beyond  $250.  In  the  case  already  cited, 
Lord  Wensleydale  says,  "If  the  nnderstandlng 
betwe^the  parties  Is  that  they  are  to  reduce 
the  agreement  hito  writing,  and  that  they  are 
not  ta  be  bound  until  It  Is  reduced  Into  writ- 
ing, then  either  party  may  withdraw"  before 
It  Is  signed.  Mr.  Hughes  at  the  last  momoit 
took  advantage  of  this  ri^t  to  withdraw,  and 
so  the  only  pap»  which  expressed  all  the 
terms  of  the  agreement  cwcluded  by  word  of 
mouth  never  became  cvexative^  because  not 
signed  by  bim. 


(B»  N.  J.  E.  449)  > 

HOLMES  et  al.  T.  HOLMES. 

(Oonrt  of  Chancery  of  New  Jersey.    Feb.  14^ 

1900.) 

DKSDS— ACTION  TO  VACATB— BQUTIT— BIXJ^ 

DBHURRER. 

A  bill  to  set  aside  a  deed,  alleging  that  It 
was  not  Intended  to  paas  title  unless  the  pur- 
chase price  was  paid,  and  that  such  price  was 
not  paid,  and.  In  the  event  that  such  relief  could 
not  be  granted,  seeking  to  enforce  a  vendor's 
lien  on  the  land,  is  not  nuitMt  to  dnnnrrer  Cor 
want  ot  equity. 
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SdH  19  JuoM  B.  BDlinea  aad  ottnn  igaiDBt 
Jacob  J.  Holmes.   Defendant  demuxs  to  the 

bUL  Demurrer  OT^mled. 

Olaiic  McK.  Whittemore,  for  complaibanti. 
Ohaxlee  H.  Anglouan,  for  demnrrant. 

OBBT,  T.  a  (orally).  Tbe  blU  m  thla  easM 
■Lowi  that  one  of  the  ofnnplalnanta  (James 
B.  Hotanes)  Is  the  grantor,  and  the  othen  the 
grantees,  of  a  lot  of  land;  that  the  contplaln- 
ant  James  B.  Hohnes  bad  preTlooslr  made  a 
deed  to  the  defendant,  Jacob  J.  Holmes,  con- 
Tiding  the  same  premises,  and  bad  intnwted 
him  with  the  deed*  vfon  an  agreement  that 
It  should  not  be  incorded  until  the  purchase 
money  -was  paid.  Without  paying  the  pm> 
chase  mon^,  the  defendant.  Jamb  J.  Holmes, 
recorded  the  deed,  and  bislsts  upon  bis  right 
to  possession.  The  complainant  James  Bl 
Holmes  has  conveyed  tbe  property  to  the  oth- 
er complainants,  and  they  seek  to  have  a  de- 
cree that  the  deed  made  to  Jacob  be  caaceled* 
If  It  be  held  not  to  be  nrid,  then  that  a 
nmdor's  lien  tor  the  purchase  mtmey  may  be 
decreed  and  enforced  In  favor  of  the  complain- 
ant Jam^  B.  Holmes.  Tbe  bill  contains  an 
ext^ed  relation  ot  the  transfers  of  the  title 
and  of  the  dealings  of  tbe  parties,  and  sevwal 
special  prayers  for  relief,  but  the  above-stated 
eqnity  Is  apparent  upon  Inspecting  the  bill, 
taking  Its  narrated  facts  to  be  true.  To  this 
bill  the  def^dant  has  filed  a  general  demnr- 
rer,  without  specifying  any  causes  of  demur- 
rer. Tbe  complainant  objects  that,  without 
some  specifications  of  tbe  cause  of  demurrer, 
he  Is  m>t  apprised  of  the  grounds  upon  which 
the  defendant  criticises  his  bllL  In  Paper  Co. 
V.  Greacea  45  N.  J.  Eq.  506,  19  Atl.  466,  It 
was  declared  that,  where  the  question  as  to 
sufficiency  of  the  bill  is  manifest  on  its  face, 
a  general  demurrer  for  want  of  equity,  with- 
out any  specification  of  grounds,  would  be  sus- 
tained, but,  where  tbe  defect  is  so  obscure 
that  it  la  not  readily  discernible  on  the  face 
of  the  bill,  a  ^eclfication  of  the  grounds  on 
which  the  demurrer  Is  found  will  be  required. 
The  demurrant  In  this  case  insists  that  the 
bill  sbows  an  apparent  want  of  equity,  be- 
cause be  claims  that  It  asks  both  to  set  aside 
the  deed  to  the  defendant,  Jacob  J.  Holmes, 
and  recognizes  its  validity,  in  asking  to  have 
the  purchase  money  In  the  same  deed  declared 
to  be  a  lien,  etc.  Tb«-e  Is  shown  in  the  bill 
a  most  confused  condition  of  the  title  to  the 
land,  arising  from  the  Ignorance  of  the  par- 
ties who  conducted  tbe  business  as  to  the  ef- 
fect of  their  action.  The  bill  sets  ont  all  that 
was  done,  and  claims  that  the  making  of  the 
deed  to  Jacob  was  merely  tentative,  and  not 
intended  to  pass  title  unless  upon  tbe  happen- 
ing of  a  certain  stated  event;  that  this  event 
did  not  happen,  and  consequently  the  deed 
to  Jacob  was  inoperative,  and  be  tiad  no  right 
to  record  It,  and  tbe  complainant  has  an  equi- 
ty to  have  a  clearing  of  the  record  and  a  res' 
toration  of  the  title,  exactly  as  If  that  deed 
had  nevet  been  executed.  The  bill  also  aska. 


In'tlu  attemattva^  tiiat  U  the  fbst  mods  of  »• 
Ilef  ahonM  tail,  and  if  Cor  any  veoaos  that 
deed  should  stand,  thai  the  pnrchase  money 
which  should  have  been  paid,  and  was  not 
paid,  may  be  declared  a  lien  against  the  title 
so  h<dd  to  be  In  the  defoidant  Jacob  J.  Hblsies, 
and  that  It  may  be  enforced  agataot  It.  TSm 
remedies  sought  are  within  the  general  scope 
ct  the  eqnity  set  finth  in  the  bUL  Tbey  are 
asked  tot  soccestiTely,  and  not  concurrently, 
as  Intimated  by  the  defendant  Notwithstand- 
ing the  somewhat  confused  statement  of  tbe 
complainanf  B  dalm,  there  may  be  found  m 
the  bin  a  snflldent  allegation  ot  a  right  to 
equitable  relief  to  stand  against  a  genoral  de- 
murrer, which  goes  to  the  whole  bni«  and  can- 
not be  sustained  as  to  part  (»Iy.  Banta  v. 
Moore.  15  N.  J.  Bq.  108;  Brownlee  t.  Lock- 
wood,  20  N.  J.  Bq.  2S7.  The  demumr  tfiovUI 
be  overruled,  with  costs. 


(tt  N.  J.  B.  U) 

PERTH  AMBOT  GASLIGHT  GO.  HU>- 
DLESEX  COUNTS  BANK. 

(Court  of  Chancery  of  New  Jersey.   Feb.  17, 

190a) 

BANKS— IN80IiV8N€T~DBP0Srra —PaEPBRRBD 
CI.A.I  MS— TR  ACINQ. 

1.  Tbe  seneral  rule  prevails  In  courts  of  eqol- 
ty  that  equality  Is  eguitT. 

2.  The  contract  erisuiK  between  a  bank  of  de- 
posit and  an  ordinary  depositor  is  one  for  the 
loan  of  money,  aod  not  of  bailment. 

3.  Where  one  deposits  in  a  bank  a  check  or 
draft  on  a  third  part^,  it  is  a  l>aiImeot,  onlesi 
tbe  understaDdiog  be  that  be  may  at  once  draw 
against  the  deposit,  or,  being  indebted  to  the 
bank,  that  the  deposit  may  be  applied  on  smh 
Indebtedness. 

4.  Where  the  relation  of  loaner  and  borrow- 
er exists  between  a  bank  and  Its  depositor,  he 
ma;  reclaim  his  deposit,  as  against  the  general 
creditors  of  tbe  bank,  in  case  of  insoTTency, 
when  its  officers  received  tbe  deposit  knowing 
the  ioBolvMcj  at  tbe  time,  and  were  guilty  of 
actual  frsud  in  receiving  it,  and  be  is  able  to 
trace  his  deposit  to  the  assets  which  came  into 
the  haods  of  tbe  receiver  or  assignee,  though  he 
need  not  identify  the  very  coin  or  bills  o^ms- 
Ited. 

5.  Tbe  fact  that  a  cashier  of  a  bank,  who  bad 
abstracted  funds  therefrom,  knew  the  bank 
was  iosolvent,  is  not  notice  of  such  Insolvency 
to  the  other  officers. 

6.  Where  the  cashier,  of  a  bank  failed  to  ap- 
pear during  business  boors,  and  a  shortage  in 
the  cash  was  discovered  by  the  president,  and 
the  cashier,  who  for  years  had  the  perfect  con- 
fidence of  the  bank,  telephoned  that  the  balance 
was  in  another  compartment  of  the  vault,  the 
president  was  not  charKeable  with  notice  of  the 
bank's  insolvency,  ana  hence  was  not  guDty 
of  fraud  In  sabsequently  recrivlng  deponti. 

7.  Where  a  president  of  a  bank  oeard  that  Its 
cashier  had  made  unauthorized  drafts  on  anoth- 
er bank,  and  appropriated  the  proceeds,  to  an 
amonnt  exceeding  tbe  capital  and  snrplos  of 
the  bank,  and  proposed  to  a  bank  examiner  to 
close  the  bank,  but  was  advised  by  him  to  first 
verify  his  information,  and  while  uils  was  being 
done  with  all  possible  speed  tbe  bank  remained 
open,  for  one  hour,  the  president  was  not  goilt^ 
of  fraud  in  receiving  d^osits  daring  that  peri- 
od. 

8.  Where  one  deposits  in  a  bank  tbe  check  of 
another  depositor  of  the  bank,  and  is  girra 
credit  therefor,  the  assets  of  the  bank  are  not 
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thereby  Increased,  and  Ikmce  then  eu  be  no 
tndng  >nd  reclaiming  of  ttte  deiKM^t  on  the  in- 
wclYencj  of  the  bank. 

Bin  by  the  Perth  Amboy  Gaslight  Company 
■ca&wt  the  Middlesex  Ooonty  Bank.  Appeal 
bgr  eertafa  creditors  teonx  a  -dacMon  of  the 
reeelrer  of  the  bank  refnlnff  to  prafsr  tlwlr 
dahna.  AfilrmM. 

Tbia  matter  cornea  before  the  court  on  d^ 
Tcra  aK>«ta  from  the  rulloga  of  the  recelTar 
pefiuing  the  demanda  of  aeveral  creditors  of 
the  Inaolvent  defendant  bank  to  have  their 
dalms  paid  In  foil  In  preference  to  the  gen:- 
oral  eredltoiB.  At  the  same  time  ^plication 
ii  made  to  the  corat  by  eereral  creditors,  who 
have  heretpfpre  proved  tbeir  claims  aa  aodi 
and  been  admitted,  to  amend  thdr  claims  so 
aa  to  ask  for  a  preferential  payment.  The 
gHieral  ground  upon  which  the  claim  Is  made 
Is  tiiat  the  claims  In  qvesUon  arose  shortly 
before  the  bank  failed,  and  after  Its  Insolvent 
condition  was  eltber  actually  known,  cv,  un- 
der the  drcnmstancea,-*  ought  to  have  been 
known,  by  the  offlce»  of  the  bank.  The 
claims  actnaUy  dealt  with  by  the  receiver 
are  somewhat  variant  In  their  character. 
Sonoe  are  baaed  npon  actual  ca«h  deposited 
shortly  before  the  closing  of  the  bank.  Oth- 
ers are  based  on  deposits  ot  checks  on  other 
banking  iDstltutlont  similarly  deposited.  Oth- 
ers and  those  greatest  In  amoont,  ai-e  1^ 
banks  wblch  sent  to  the  Insolvent  bank,  ftur 
collection  and  remlttaiioe,  diette  on  the  In- 
solvent bank,  drawn  by  depositors  therein, 
and.  In  a  few  instances,  of  diedn  drawn  m 
itther  banka  Inclosed  to  flie  Insolvent  bank 
for  collection.  As  to  this  last  clasa  of  Items: 
They  were  forwarded  by  the  Instdrent  bank 
to  the  bank  upon  which  they  were  drawn, 
and  placed  to  the  insolvent's  credit  by  those 
banks;  and,  to  the  extent  of  the  balance  dne 
to  the  Insolvent  bank  fr«m  those  correspond- 
ent banks  npon  which  the  checks  were  drawn, 
the  receiver  has  recognized  the  claim  aa  Jntt, 
and  has  or  will  pay  the  same  In  full. 

The  undisputed  facts  of  the  case  are  that 
the  Insolvent  bank  WB«  ^stematlcally  robbed 
by  its  cashier  for  several  years,  the  extent  of 
the  th^  Increasing  towards  the  last,  so  that 
for  several  months  befwe  It  closed  Its  doors, 
which  occurred  on  the  14th  of  July.  1890.  It 
was  actually  Insolvent  but  such  Insolvency 
was  not  known  by  any  officers  of  the  bank 
except  the  cashier.  The  theft  was  accom- 
plished by  the  following  contrivance;  The  In- 
solvent bank  was  located  at  Perth  Amboy, 
and  kept  Its  account  In  New  Tork  wlQi  the 
Park  Bank,  and  In  the  regular  course  of  bnsi- 
ness  had,  or  shonld  have  had,  a  large  balance 
to  its  credit  In  that  bank,  and,  for  the  pur- 
pose of  drawing  npcm  that  balance,  kept  a 
book  of  checks  or  drafta.  with  stubs,  for  the 
purpose  of  the  entry  on  the  stub  or  margin 
of  the  amount  of  drafts  drawn,  and  the  names 
of  the  persons  In  whose  favor  they  were 
drawn.  The  cashier  would  draw  a  draft  to 
himself  tor,  say,  |10bO0(^  and  enter  upon  ^e 
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margin  a  small  stun  (of,  say,  $20  or  980),  and 
Insert  as  tbe  payee  srane  firm  in  New  Toric, 
who,  supposedly,  had  drawn  a  draft  upon 
some  tradw  in  Perth  Amboy,  where  the  In- 
solvent bank  was  located,  and  sent  It  to  that 
bank  for  eoUeetlon,  and  the  baiA  had  collect^ 
ed  It  and  remitted  the  pmceeds  In  a  draft  on 
New  Twk;  tbe  Park  Bank  being  credited  by 
the  bookkeeper  of  tbe  insolvent  bank  with 
the  amount  npon  the  stub,  but  It  would  be 
charged  by  tbe  PaA  Bank  with  the  true 
amount  drawn.  In  Chls  way  tlie  cashier  soo 
ceeded  In  abstracting  at  least  91X0,000,  so  that 
on  the  day  before  the  failure,  while  tbe  books 
<a  the  insolvent  bank  shomd  a  balance  q( 
about  980.000  to  its  credit  with  the  Park  Bank 
Id  New  York,  the  books  of  the  latter  bank 
diowed  an  overdraft  ot  about  fSOjOOO.  This 
difference  of  9110,000;  together  with  some 
other  bad  debts,  was  more  than  enough  to 
absorb  the  whole  capital  and  sorplns,— fSO,- 
000  each,  9100.000  In  all.-«nd  leave  It  hope- 
lessly Insolvent  Monthly  balance  sheets,  or, 
aa  they  were  called,  "reconcilement  sheets," 
were  sent  by  tbe  Park  Bank  to  the  insolvent 
bank,  together  with  the  voochers  fw  the  cur^ 
rent  month;  and  these  were  kept  In  tbe  bank, 
where  any  of  Ihe  officers  or  directors  could 
have  examined  them,  but.  In  ixrfnt  of  fact 
nobody  did  examine  them,  the  whole  of  that 
work  being  left  to  the  cashier.  No  ezamlna- 
tl<m  was  made  by  the  president  or  directors^ 
not  any  coomilttee,  of  this  monthly  account 
current  or  any  Inquiry  made  of  Qke  Pvik 
Bank  as  to  how  the  account  stood  on  its 
booki^  until  the  day  bef<»«  the  bank  closed  Its 
doors.  A  savings  bank  was  ccmdncted  In  the 
same  banking  room  with  the  Insolvent  bank, 
and  tbe  officers  of  the  savings  bank  and  those 
of  the  Insolvent  ban|;,  called  the  Oounty  Bonk, 
were  the  same,— 4hat  Is,  Mr.  Valentine,  the 
cashier  (tf  the  Conn^  Bank,  was  alao  treasur- 
er of  the  savings  bank;  Mr.  U.  B.  Watstm, 
the  president  of  the  Insolvent  bank,  was  sec- 
retary of  tbe' saving  bank.  They  used  the 
same  vault  bat  had  separate  compartments 
assigned  to  each,  as  well  as  separate  parts 
of  the  desk  room  In  tbe  banking  room. 

Tbe  Insolvent  bank  had  been  regularly  Of 
amined  by  tbe  state  bank  oamlner  from 
year  to  year,  and  the  attention  of  tbe  preal- 
dent  called  to  certain  Irregularities  In  the 
management  of  the  cashier,  which  were  cor^ 
rected  In  part  only,  by  the  officers  ot  the 
bank.  Notwithstanding  these  Irr^ularlties, 
which  were  serious  In  their  character,  the 
officers  of  the  bank  continued  to  have  un- 
bounded confidence  In  their  cashier.  On  Sat- 
urday evening,  July  8^  1889,  at  the  close  of 
tbe  business  of  the  savings  bank,  it  had 
about  915,000  in  cash  on  hand,  which  should 
have  been  placed  by  the  treasurer,  Mr.  Val- 
entine, in  a  particular  drawer  In  tbe  lnn« 
safe  of  the  fireproof  vault  On  Monday 
morning.  July  10th,  the  cashier,  who  lived 
at  Asbury  Park,  distant  nearly  an  hour  by 
rail,  did  not  appear.  The  secretary,  Mr. 
Watson  (president  <rf  tbe  Connty  Bank), 
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opened  the  vault  and  took  ont  flie  package 
which  waa  supposed  to  contain  9U>000^  and, 
opening  It;  found  it  97,900  aharL  About  tiiat 
time  he  waa  called  up  over  the  telephone  hj 
Ifir.  Valentine,  tarn  New  Twk,  and  told  hj 
him  that  be  waa  detained,  and  would  be  at 
Ihe  bank  later  In  the  daj.  Mr.  Wataon  men- 
tioned the  Bbortage  to  Mr.  Valentine,  and 
eaked  him  what  it  meant,  and  received  tat 
answer  that  the  mlBslng  |T,900  waa  placed 
In  bla  (Valentlae'iO  private  drawer  In  the 
vault;  giving  as  a  reason  that  Ibe  drawer  of 
the  savings  bank  was  not  large  enough  to 
hold  the  package  of  money.  Mr.  Watson 
was  satisfied  for  the  moment  with  this  ex- 
planation, and  expected  Mr.  Valentine  to 
make  his  ^^jearance  as  promised.  He  did 
not  appear,  nor  did  he  appear  the  next  day. 
There  was  an  informal  meeting  the  next 
moming— Tueed^,  tiie  lltb— of  a  portion  of 
fb»  directors  of  tbe  Coanty  Bank,  wbo  were 
also  a  portion  of  the  directors  of  the  savings 
bank;  and  some  time  during  the  morning 
Mr.  Watson  mentioned  to  cme  ot  them  this 
shortage  In  the  savings-bank  fimds,  and  it 
was  suggested  to  him  that;  If  Mr.  Valentine 
did  not  come  In  shortly,  he  ^ould  break 
open  his  drawer  and  get  tibe  money  out  Mr. 
Watson  did  nothing,  however,  during  that 
day.  Bnt  on  Wednraday  m<Hmlng,  July  12th, 
he  succeeded  in  finding  a  key  which  opened 
Mr.  Valcmtine's  drawer,  and  did  open  It,  and 
found  that  there  was  no  money  there.  He 
immediately  wrote  to  tiie  state  banking  com- 
missioner, at  Trenton;  stating  that  the  cash- 
ier had  not  appeared  since  Saturday  night 
ai^  asking  him  to  Institute  an  examination 
of  tiie  two  iQStitutlona.  The  commissioner 
of  banking  sent  two  men  to  the  bank  oa  the 
morning  of  Thursday,  the  13th.  They  arriv- 
ed there  a  little  before  12  o'clock.  Before 
they  arrived,  however,  Mr.  Convery,  one  ot 
the  directors  of  both  Institutions,  a  resldoit 
of  Perth  Amboy,  came  into  the  bank  to  make 
a  deposit;  and  Mr.  Watson  Informed  him  ot 
the  situation,  and  asked  him  to  go  to  New 
Yori.  and  ascertain— First,  whether  the  nego- 
tiable securities  (railroad  bonds  and  the  like), 
to  a  large  amount,  of  the  savings  bank, 
which  were  kept  In  a  safety-depoelt  box  In 
New  Tork,  were  there  or  not;  and,  second, 
to  inquire  of  the  Park  Bank  as  to  the  bal- 
ance dne  the  County  Bank.  This  last  was 
the  result  of  a  qnestion  by  Mr.  Convery  as  to 
whether  or  not  the  County  Bank  was  all 
right,  and  Mr.  Watson  said  he  thought  It 
was,  as  they  had  a  large  lulance  to  their 
credit  In  New  Tork.  Before  Mr.  Convery, 
however,  left  for  New  Tork,  the  bank  exam- 
iners arrived,  and  approved  of  his  mission. 
Mr.  Convery  proceeded  to  New  York  with  a 
note  from  the  president  to  the  cashier  of 
the  Park  Bank,  called  there,— whether  be- 
toTo  or  after  he  hod  looked  after  the  bonds 
of  the  savings  bank  does  not  appear;— and 
learned  frun  bim  that  the  account  of  the 
County  Bank  waa  overdrawn  $30,000.  As 
soon  as  hm  could  Iw  reached  a  telephony  and 


communicated  the  result  to  Mr;  Watson. 
The  Inffffmatiim  reached  him  about  2  o'clock, 
and  waa  at  <mce  communicated  to  the  bank 
examlnws.  If  that  informatlHi  was  correct, 
Mr.  Watson  was  awaze  that  tii^  bank  was 
Inatdvait^  aa  ttie  dUEerenoe  betwem  tlio  bal- 
ances of  the  two  banka  wn  flllMNX^  and 
that  exceeded  the  whf^  capital  and  surplDB 
of  the  County  Bank.  He  then  maggmttA  to 
the  bank  enunlners  tiiat  the  bank  should  Im- 
mediately be  dosed;  but  tliey  suggested  to 
bIm  that  It  was  possible  that  there  was  a 
mistake  in  the  books  ot  the  Park  Bank,  and 
that  It  wonld  be  a  great  injury  to  the  bank 
and  its  creditors  to  dose  It  If  there  really 
was  no  necessity  tor  so  doing,  and  suggested 
that  they  stionld  go  to  New  Toric  Immediate- 
ly and  ascertain  the  sltnatlui  b^ond  aU 
doubt  This  was  done.  The  preaMent  and 
one  of  the  bank  OEamtners  wmt  to  New 
Tork,  and  verified  the  report  ot  Mr.  Cm- 
very.  The  bank  continued  buslneas  antil  Ita 
regular  closing  hour  ot  8  o'clock*  so  that  It 
appears  that  It  actually  nmdncted  boslnen 
about  one  hour  after  the  pre^dent  bad  r^ 
celved  the  InfcurmatiMi  from  Mr.  Ctmrery  of 
the  true  situation  of  affairs.  The  bank  did 
not  open  Its  dows  on  VUday  morning.  July 
14th. 

B.  V.  Undabury,  for  general  creditors  of  the 
bank.  B.  B.  Williamson,  for  Lehigh  Valley 
R.  R.  John  B.  Hardin,  for  £bs»  County  Nat 
Bank.  Charles  T.  Glen,  for  National  Newark 
Banking  Co.  J.  W.  Beekman,  for  J.  J.  Nash. 
James  M.  Chapman,  for  J.  W.  Fox.  James 
Parker,  for  John  HUsdort  James  &  Wl^t 
for  Crosby  &  HIU.  O.  M.  Eeasbey,  for  Itarl- 
tan  Hollow  &  Porous  Btldc  Go. 

PITNIEIT,  V.  0.  (after  stating  the  faeti^ 
Before  considering  ttie  several  dabns  of  the 
appellants,  with  thdr  individual  characteils* 
UcB.  it  is  weU  to  determine  the  pUndples 
pllcable  to  cases  of  tiUs  kind.  And,  In  the 
first  place,  it  Is  to  be  borne  in  mind  tiuongh- 
out  that  this  is  a  contest  between  the  Oltta- 
ent  creditors  of  the  bank,  and  not  a  eoateit 
with  the  bank  Its^  as  a  corporation,  or  wltit 
any  of  Its  officers.  It  is  not  a  qoestiini  ot 
whether  the  officers  and  directors  Ot  tills 
bank,  other  than  the  cashier,  who  is  now  serv- 
ing a  term  of  penal  punishment  fur  his  mis- 
conduct In  connection  therewith,  are  pwsonal- 
ly  liable,  either  civilly  or  criminally,  for  tiitibr 
failure,  through  neglect  to  ascertain  the  peco- 
latlons  ot  the  cashier,  but  It  is  a  qn^on 
whether  any  one  ot  these  creditors,  who  are 
all,  confessedly,  hcmest  creditors,  and  entitled 
to  their  pay  In  full,  if  then  were  tuids 
enough  In  the  hands  at  the  receive  to  make 
socb  payment  shall.  In  default  ot  snffident 
funds  for  that  purpose,  have  a  prefnence 
over  the  others,  b  the  start  we  are  met  u 
against  any  sudi  preference,  with  the  general 
rule  prevailing  In  courts  ot  equity,  that  equal- 
ity Is  equl^.  Tta  natmre  ot  the  ecmtract 
which  arises  between  an  oidlnazy  depositor 
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and  an  ordtnar?  bank  of  depoaU  jjjfoa  tb6 
making  and  receiving  a  deposit  la  perfectly 
settled.  It  la  not  a  contract  of  ballmoit, 
bat  It  la  a  contract  of  loaning  of  money,  ana 
placM  tbe  parties  in  the  attitude  of  debtor  and 
cretttor.  When  the  depositor  bands  money  to 
tbe  recetrlng  offlcer  of  the  bank,  and  It  la  ac- 
o^ted  by  the  bank  as  such,  the  bank  becomes 
a  debtor  to  tbe  depositor  for  the  amount  there- 
of, provided  It  la  not  directly  or  indlrectiy 
made  in  payment  of  a  debt  due  from  the  de- 
poidtor  to  tbe  bank.  There  Is  a  possible  ex- 
ception to  this  In  tbe  case  of  a  deposit  of 
something  other  than  cash,  or  other  than  a 
check  of  another  depo^tor  upon  the  same 
bank,  drawn  In  favor  of  the  party  depositing 
It.  In  tbe  last-mentioned  case,  aa  soon  as  ac* 
c^ted  the  check  la  charged  to  the  drawer, 
and  credited  to  the  payee.  No  money  passes. 
It  Is  a  mere  change  of  credit  The  effect  la 
precisely  the  aame,  howerer,  so  far  as  related 
to  the  character  of  the  transaction,  aa  If  ac- 
tual cash  had  been  deposited.  But  where  the 
deporit  consists  of  checks  or  drafts  drawn  on 
a  third  party,  whether  a  bank  or  an  Individu- 
al, tbe  result  may  be  (1)  either  an  Increase  of 
the  debt  from  the  bank  to  the  depositor;  or 
00  a  mere  ballmmt  of  the  check  or  draft  with 
the  bank  as  an  agent  to  collect  the  same  for 
and  on  account  of  the  depositor,  and  credit 
Mm  with  the  amount  when  collected.  The 
actual  result  depends  upon  either  what  actu- 
ally passes  between  the  parties  at  the  time, 
or  what  the  custom  and  practice  prevailing  be- 
tween them  are,  and  upon  the  situation  of  the 
account  between  the  dealer  and  banker.  If  a 
depodtor  depoalts  a  check  or  draft  on  a  third 
party,  vlth  the  understanding,  either  express- 
ed or  implied,  that  he  Is  to  draw  against  It 
at  once  as  if  It  were  caab,  and  the  bank.agrees 
to  accept  it  and  treat  It  as  cash,  and  the  de- 
positor draws  against  it  before  the  amount  Is 
realized  by  the  bank,  then  It  Is  properly  treat- 
ed aa  a  depoalt  of  cash.  Or  if  the  depositor 
Is  already  Indebted  to  the  bank,  and  the  de- 
posit la  received  in  whole  or  partial  payment, 
tbe  aame  result  follows.  But,  in  the  absence 
of  an  tmderatandlng  or  situation  of  this  kind, 
it  la  a  mere  bailment.  Tbe  subject  was  dis- 
cussed by  Mr.  Justice  Nixon  In  Balbach  v. 
rrellnghuyaen  (a  C.)  16  Fed.  675,  at  page 
682,  and  I  concur  In  bta  condualona  aa  there 
stated.  The  language  of  Chancellor  Zabrlakle, 
veaking  for  the  court  of  errors  and  a^peala, 
in  Titus  V.  Bank,  35  N.  J.  Law,  588,  at  pages 
682,  688»  Is  Instructive  on  this  tagie. 

la  cases  where  Oio  result  of  the  contract 
la  that  of  lendhig  and  borrowing,  the  matter 
la  closed  when  the  deposit  la  made^  and  the 
depositor  can.  In  case  of  Inaolvency,  reclaim 
hla  deposit,  as  against  the  general  creditors  of 
the  bank,  only  upon  certain  conditions:  First, 
he  must  show  ttiat  the  ofllcers  of  the  bank 
who  tnnsacted  the  business  with  him  knew 
of  the  Insolvent  ccmditlon  of  the  bank  at  the 
time  they  accepted  his  deposit,  and  were 
guilty  of  actual  fraud  In  accepting  it;  second, 
he  must  be  able  to  trace  and  follow  hla  dq^t 


Into  tfae  assets  which  came  Into  tibe  baaft  ol 
the  receiver  or  assignee^ 

Tbe  case  was  llk^ted  counsel  In  aiso- 
ment  (and  I  think  correctly  likened)  to  that 
of  a  trader,  who,  knowing  that  be  la  Insolvent, 
but  wbose  credit  Is  still  good,  goes  into  the 
market  and  on  the  strength  of  that  credit 
buys  goods,  for  the  purpose  either  of  swelling 
his  general  assets,  or  for  the  purpose  of  pre- 
ferring some  particular  creditor,  knowing  at 
the  time  he  makes  the  purchase  that  he  will 
not  be  able  to  pay  for  the  goods.  In  such 
case  be  commits  an  actual.  Intentional  fraud 
upon  tbe  seller  of  ttie  gooda,  and  tbe  seller, 
npon  being  Informed  of  It  may  rescind  the 
contract  of  sale  and  recover  the  vwy  goods, 
If  be  can  find  them,  and  they  have  not  passed 
Into  the  bands  of  a  bona  flde  purchaser  for 
value.  So,  If  the  unsuspecting  depositor  In  a 
bank,  suppoeing  the  bank  to  be  solvent  makes 
a  deposit  and  It  Is  accepted  by  the  officers  of 
tbe  bank,  with  full  knowledge  that  they  never 
will  be.  able  to  pay  it  back  to  him,  be  may 
rescind  the  contract  of  lending,  and  redalm 
his  deposit  from  tbe  assignee  of  tbe  Insolvent 
bank,  provided  he  can  follow  and  find  it  and 
it  baa  not  passed  Into  the  hands  of  a  bona 
flde  purchaser.  And  If  It  appears  that  his 
deposit  was  In  caA,  and  that  the  very  money 
that  he  deposited  was  In  the  vaults  of  tbe 
bank  at  the  time  It  dosed  its  doors,  and  came 
necessarUy  Into  the  hands  of  ttie  assignee  or 
receiver,  he  may  reclaim  It  although  he  may 
not  be  able  to  Identify  the  very  coin  or  bills 
which  composed  the  deposit  This  last  is  an 
extension  of  the  rule  as  It  formedy  stood. 
The  reason  (tf  It  Is  that  It  is  clearly  proven 
,that  the  assets  of  the  bank  are  actually  in^ 
creased  by  the  amount  of  the  deposit,  and  that 
the  very  cash  came  to  the  hands  of  the  re- 
ceiver or  assignee.  This  was  held  by  tlie 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Indiana  In  the  case  of  Wasson  v. 
Hawkins,  reported  In  6d  Fed.  233.  Tbe  opin- 
ion In  that  case  hi  well  reasoned^  and  contains 
a  reference  to  most  of  the  authorities  up  to 
Oat  date  (18&4).  and  was  relied  upon  by  coun- 
sel on  both  sides  In  this  case.  Tbe  cause 
arose  on  demurrer,  and  I  will  stop  to  state  tbe 
admitted  fscts,  namely,  that  five  minutes  be- 
fore the  bank  closed  Its  business  on  tbe  last 
day  that  It  was  open,  the  plaintiff  deposited 
la  tbe  bank  a  sum  of  money  in  cash,  and 
another  sum  In  checks  drawn  on  other  banks, 
and  that  all  of  the  checka  were  received  as 
cash,  and  credited  to  the  depodtcv's  account 
In  his  paaa  book;  that  no  part  of  tbe  actual 
cash  deposited  was  paid  out  by  the  bank  prior 
to  Its  suspension,  but  remained  in  the  bank 
until  after  the  an^olntment  of  the  receiver, 
and  tbe  checks  so  deposited  were  on  the 
following  morning  collected  by  a  derk  In  tbe 
employ  of  the  bank,  and  the  proceeds  held  by 
the  b&tik  until  the  appointment  of  the  defend- 
ant as  receiver,  when  such  proceeds  were  de- 
livered Into  hla  hands  as  such  receiver.  The 
bank  was  known  by  the  president  to  be  In^ 
•olvent   It  was  held  on  tbe  atatasnent  of 
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these  facts  tbat  the  case  was  made  out  against 
ilie  receiver.  The  Judge,  in  delivering  Judg- 
ment, states  his  conclusions  as  follows:  "The 
reception  of  the  money  and  checks,  under  such 
drcmnstancea,  was  a  fraud  upon  the  plalntlfl, 
and  entitled  him  to  rescind  the  tnuusactlMi 
and  recover  back  his  deposit  from  the  bank. 
The  keeping  of  the  bank  open,  and  the  con- 
ducting of  Its  business  In  the  usual  manner, 
constituted  a  r^resentatlon  to  Its  customers 
of  the  solvency  of  the  bank,  i^iKin  whldi  they 
had  the  right  to  rely;  and.  If  the  bank  was 
known  to  be  lns(^vent  by  ttie  office  who 
were  charged  with  Its  management,  the  con- 
cealment of  that  fact  from  a  person  about  to 
make  a  deposit  would ''constitute  a  fraud  upon 
Um.  The  title  acquired  by  the  bank  to  the 
money  and  checks  deposited  under  such  dr- 
cumstances  would  be  voidable  at  the  election 
of  the  depositor,  who  could  bring  suit  to  re- 
cover his  deposit  without  any  previous  de- 
mand. The  bank  would  become  a  trustee  ex 
maleflcio,  and  would  hold  the  deposit  for  the 
use  of  the  depositor,  and  subject  to  his  right 
of  reclamation."  In  contrast,  but.  as  I  think, 
not  Inconsistent,  with  this  case.  Is  the  case 
of  In  re  North  River  Bank  (Sup.)  14  N.  T. 
Supp.  261,  where  Qie  deposit  was  made  about 
two  hours  before  the  bank  closed,  and  the 
cash  became  commingled  with  the  cash  of  the 
bank,  and  large  sums  of  money  were  paid 
out  upon  checks  after  the  deposit,  so  that  It 
could  not  be  known  that  the  money  remained 
there  at  the  closing  of  the  bank.  In  disposing 
oC  the  matter,  Van  Brunt,  J.,  said  that  the 
case  was  distinguishable  from  Cragle  v.  Had- 
ley,  99  N.  T.  ISl,  1  N.  E.  837.  In  the  tatter 
case  the  deposit  was  of  drafts  on  New  York- 
sent  by  the  Insolvent  bank,  at  Buffalo,  to 
Brown  Bros.  &  Co.  for  collection,  and  by  them 
collected.  To  the  suit  against  the  receiver  of 
the  Insolvent  bank  Brown  Bros,  were  made 
parties  defendant,  because  they  still  had  the 
money  in  their  bands,  and  paid  it  Into  comt 
In  discharge  of  tbeh:  liability  to  account,  so 
that  the  money  was  capable  of  being  followed 
and  Identlfled,  while  In  the  North  Blver  Bank 
Case,  to  use  the  language  of  the  learned  Judge, 
"the  amount  deposited  by  the  petitioner  had 
gon£  Into  the  general  funds  of  the  bank. 
There  Is  no  proof  that  It  ever  reached  tbe 
hands  of  tbe  receivers,  and  there  Is  no  proof 
but  that  it  has  lost  Its  Identity.  There  Is  no 
pretense  that  any  particular  {533.42  which 
came  Into  tbe  hands  of  the  receive  was  the 
$533.42  deposited  by  the  plalutlfTs.  Non  con- 
stat but  that  It  may  have  been  paid  out  dur- 
ing the  one  to  two  hours  that  the  bank  was 
doing  Its  business.  Unless  the  money  can  be 
traced,  the  petitioner  could  claim  no  prefer- 
ence." The  nature  of  tbe  contract  between 
tbe  depositor  and  the  bank  was  stated  clearly 
by  Mr.  Justice  Andrews  In  the  case  of  Cragle 
7.  Hadley,  supra.  And  the  similarity  of  the 
case  of  a  banker  who  receives  a  deposit  know- 
ing he  Is  Insolvent,  and  that  of  a  trader  who 
;)urcba8e3  goods  under  like  drcumstances,  was 
stated  and  molntaliwd     Hus  court  of  appeali 


of  New  York  In  the  axumymons  am  r^MMted 

In  67  N.  T.  B99. 

It  was  oi^ed  by  the  counsel  tor  the  cred- 
itors that  It  was  not  necessary  to  show  tbat 
the  very  cosh  deposited  came  into  the  hands 
of  tbe  receiver  or  assignee,  in^vlded  it  suf- 
fldently  appear  that  tbe  amount  of  ttie  as- 
sets In  his  hands  are  Increased  to  that  ex- 
tent; and  reference  Is  made  to  the  language 
of  the  tate  Justjice  Bradley  In  Frellnghuysen 
V.  Nugent  (O,  C)  86  Fed.  229,  at  page  239. 
where.  In  stating  generally  the  rule  in  trncb 
cases,  and  after  speaking  of  the  right  to  fol- 
low property,  he  says:  "But  If  It  became 
confused  with  other  property  of  the  same 
kind,  so  oa  not  to  be  distinguishable,  with- 
out any  fault  on  the  part  of  the  possessor, 
.  the  equity  was  lost  Finally,  however.  It  has 
been  held  as  the  better  doctrine  that  confu- 
sion does  not  destroy  the  equity  mtlrely,  but 
converts  It  Into  a  charge  upon  the  entire 
mass,  giving  to  the  party  Injured  by  the  un- 
lawful diversion  a  priority  of  right  over  the 
other  creditors  of  tbe  possessor.  This  Is  as 
far  as  the  rule  has  been  carried.*'  I  do  not 
understand  the  language  of  tbe  learned  Judge 
to  bear  tbe  Interpretation  put  upon  it  by  the 
counsel  of  tbe  appellant  creditors.  I  do  not 
think  he  meant  to  say  that  there  could  be 
what  be  calls  "'a  charge  upon  tbe  entire 
mass,"  unless  It  appeared  affirmatively  that 
the  Identical  contribution  to  the  mass  still 
remained  a  part  of  It  In  other  words,  I  am 
unable  to  perceive  any  necessary  conflict  be- 
tween tbe  language  used  by  Justice  Bradley 
and  that  used  by  Justice  Van  Brunt  It  is 
manifest  from  the  context  that  what  Jw- 
ttce  Bradley  said  was  obiter,  and  written 
without  any  Intention  to  lay  down  an  exact 
rule.  He  was  there  dealing  with  a  question 
of  the  Investment  of  the  moneys  of  tbe  bank 
In  personal  properly,  which  was  attempted  to 
be  reclaimed  by  the  receiver.  I  think  the 
rule  Is  stated  with  accuracy  by  Baker,  3„ 
In  Waason  v.  Hawkins,  59  Fed.,  at  page  236, 
thus:  "It  Is  charged  In  the  bill,  and  admit- 
ted by  tbe  demurrer,  that  tbe  Identical  coins 
and  bank  notes  deposited  by  tbe  plaintiff  re- 
mained in  the  bank  when  it  stopped  busi- 
ness, and  came  into  the  bands  of  the  receiv- 
er, who  now  has  them  in  bis  possession,  as 
a  part  of  tbe  general  mass  of  coins  and  notes 
held  by  him  as  Such  receiver.  In  such  a  case 
tbe  Identification  Is  sufficient  to  entitle  tbe 
depositor  to  follow  and  reclaim  the  deposit 
made  by  him.  Altliough  the  Identical  coins 
and  bank  notes  cannot  be  ascertained,  yet 
as  It  is  admitted  that  so  much  in  coins  and 
bank  notes  belonging  to  the  plaintiff  is  In 
the  common  mass,  be  Is  entitled,  in  equity 
and  good  conscience,  to  take  so  njncb  out. 
If  be  does  not' withdraw  from  the  common 
mass  tbe  very  coins  and  bank  ttotes  deposit- 
ed by  himself,  no  injustice  la  done,  for  he 
leaves  an  equitable  amount  of  his  own  In 
place  of  every  coin  or  bank  note  deposited  by 
another."  The  rule  so  stated  Is  supported 
by  what  ma  decided  tn  Oavln  t.  Gleason. 
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106  N.  T.  fiGB,  U  N.  E.  9M.  at  pafiefl  36% 
26S,  MO  N.  T.,  Ud  pageg  006,  SOT,  U  N.  B., 
and,  alBOt  In  AtklosMi  t.  PrlntiDg  Go.,  114 
M.  Y.  leS,  21  N.  E.  178.   At  page  ITS,  U4  N. 

and  page  180,  SI  N.  the  court  says: 
**Tbe  tact  that  tbe  defendant  became  a  cred- 
itor of  tbe  Insolvent  bank  througb  tbe  fraud 
«f  Ita  officers,  and  the  bank  a  trustee  ex 
maleficlo,  gare  the  defendant  no  right  to  a 
preference  over  other  creditors,  unless  It 
conld  trace  and  recover  Its  property." 
Against  this  general  rssnlt  the  appellants  re- 
ly particularly  upon  the  case  of  City  of  Som- 
eiTlUe  T.  Beal,  decided  by  the  circuit  court 
of  the  United  States  for  the  district  of  Mas- 
sachusetts, aod  reported  In  49  Fed.  790,  and 
again  on  appeal  In  the  circuit  court  of  ap- 
peals In  1  C.  C.  A.  1388,  50  Fed.  648.  That 
case  was  referred  to  by  Judge  Baker  In 
'Waason  t.  Hawkins.  It  was  a  salt  by  the 
city  of  SomerrlUe  to  recover  from  the  receiv- 
er of  the  Maverick  National  Bank  the  pro- 
ceeds of  certain  checks,  and,  like  Wasson  v. 
Hawkins,  was  heard  on  demurrer.  The 
checks  were  deposited  Just  before  the  fail- 
ore  of  the  bank,  and  were  drawn  on  other 
banks,  but  Anally  collected  by  the  bank  ex- 
aminer, who  took  possession  of  the  bank, 
'  and  the  proceeds  held  by  him,  and  tarned 
over  to  the  receiver,  and  were  kept  by  htm 
separate  and  distinct  from  the  other  funds 
of  the  bank.  And  it  was  held  that,  as  the 
bank  was  Irretrievably  Insolvent  at  the  time 
tbe  deposit  was  made,  and  known  to  be  so 
by  the  officers  of  the  bank  who  received  the 
^poslt,  the  demurrer  to  tbe  bill  should  be 
overruled.  Tbe  principal  question  argued 
was  whether  or  not  tbe  checks  became  the 
property  of  the  bank  by  reason  of  their  hav- 
ing been  Indorsed  for  deposit,  and  accepted 
by  the  officers  of  the  bank  as  a  deposit,  and 
credited  ontrlgfat  to  the  city  on  Its  bank 
book.  Then,  with  regard  to  the  knowledge 
of  Insolvency  by  the  president  of  the  bank, 
who  was  momentarily  In  Its  management  at 
tbe  time  when  these  deposits  were  received, 
Bie  evidence  Is  quite  plain  that  he,  nor  any 
of  the  other  officers  of  the  bank,  except  the 
cashier,  did  not  know  or  suspect,  or  In  any 
wise  realize,  tbe  true  situation  of  tbe  bank. 
Against  that  result  two  suggestions  were 
made:  First,  that  the  fact  of  shortage  In 
tbe  package  of  tbe  savings  bank  money  on 
Monday  morning,  coupled  with  tbe  failure  of 
tbe  cashier  to  appear,  was  so  strong  an  In- 
dication of  a  default  and  direct  theft  that 
tbe  officers  should  have  acted  upon  It  Im- 
mediately. But  It  Is  Impossible  to  believe 
that  the  president  of  the  bank  did  not  act  In 
perfect  good  faith  In  honestly  supposing 
tbat  tbe  story  of  tbe  cashier  was  true.  He 
was  of  highly  respectable  family.  His  father 
lived  In  the  neighborhood,  was  a  man  of 
wealth  and  respectability,  and  bondsman  for 
bis  son  to  a  large  amount  Besides,  It  la  to 
be  observed  tbat  the  suspicions  of  the  of- 
ficers were  directed  more  particularly  to- 
wards ttie  tlNft  from  the  savings  bank  thu 


towards  any  from  ttrt  Oounty  Bank,  and  an 
iBspectlm  by  Gonvery  of  the  state  of  tbe  ac- 
count of  the  County  Bank  with  tbe  Park 
Bank  was  a  mere  Incident  to  tbe  Investiga- 
tion of  tbe  affairs  of  the  savings  bank,  and 
the  safety  of  tbeir  bonds  deposited  for  safe- 
keeping in  New  York  City.  But,  in  the  sec- 
ond place,  tbe  counsel  for  the  appellants  take 
the  broad  ground  that  the  officers  of  the 
bank  were  so  negligent  in  their  management 
as  to  have  almost  shut  their  eyes  to  the  ac- 
tual truth,  and  they  must  be  chargeable 
with  knowledge  of  such  facts  as  they  could 
have  easily  learned  by  a  slight  examination. 
It  must  be  admitted  that  tbe  habitnal  neg- 
lect of  the  officers  of  the  bank  to  regularly 
and  periodically  examine  and  verify  the  ac- 
count of  the  County  Bank  with  ttie  Park 
Bank  In  New  York— which  tbey  could  have 
done  very  easily  by  looking  into  tbe  recon- 
cilement sheets  and  examining  the  vouchers, 
which  were  not  concealed  from  them— shows 
great  neglect  on  their  part,  and  furnishes  a 
strong  argument  In  favor  of  their  personal 
liability  to  make  good  to  the  receiver  the 
losses  which  have  been  incurred.  But  that 
is  not  the -question  here.  Tbat  question  is 
simply  whether  the  president  of  the  bank 
was  guilty  of  actual  fraud  In  accepting  tbe 
deposits  In  question.  A  careful  examina- 
tion of  the  evidence  satisfies  me  that  tbere 
Is  no  'ground  for  any  such  position.  He  wpM 
deeply  interested  in  tbe  welfare  of  both 
banks.  Not  the  least  connection  is  shown 
between  him  and  tbe  dishonest  cashier  in 
any  of  the  tatter's  transactlfms;  and  I  am 
of  the  opinion  that  It  is  .actual,  as  distinguish- 
ed from  constructive. .  fraud,  and  culpable 
negligence,  tbat  la  necessary  In  order  to 
maintain  tbe  appellants*  cases.  Of  course,  It 
almost  goes  without  saying  that  the  fact 
that  the  casbler  knew  for  months  that  the 
bank  was  Insolvent  is  not  notice  to  the  oth- 
er officers  of  the  6ank.  It  might  as  well  be 
argued  that  an  owner  of  a  chattel  which  has 
been  stealthily  stolen  from  him  by  bis  em- 
pldyd  Is  chargeable-  with  notice  of  such, 
theft  and  estopped  from  asserting  his  title 
to  the  stolen  chattel  when  found.  The  au- 
thorities are  all  against  the  appellants  in 
this  respect  It  is  not  necessary  to  cite 
them.  And,  If  that  contention  should  pre- 
vail, and  the  officers  of  the  bank  be  charged 
with  knowledge  of  what  they  might  and 
ought  to  have  known,  then  they  are  charge- 
able with  the  knowledge  of  the  Insolvency 
of  tbe  bank  for  several  months  before  It 
failed,  and  all  the  depositors  who  made  de- 
posits after  It  became  Insolvent  would  be  en- 
titled to  a  preference,— a  result  which  would 
probably,  and  almost  oortalnly,  bring  In  all 
upon  an  equal  footing. 

But  It  la  argued  that,  granting  that  the  om- 
duct  of  the  president  between  Monday  morn- 
ing, July  10th,  and  Thursday,  at  2  o'clock,  of 
July  13th,  Is  excusable,  and  consistent  with 
honest  Intentions,  yet  tbat  when  be  received, 
at  about  2  o^dock  on  tbe  day  last  named,  the 
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phonetic  coniPiDiilotloii  ffon  Mr.  Oonrwy 
giving  the  Bteta  of  the  sceonnk  of  the  County 
Bank  with  tlie  Park  Bank,  be  mnst  be  diarge- 
able  with  actual  knowledge  that  the  Ckmnty 
Bank  was  insolrent,  and  that  hli  conduct  In 
allowing  It  to  remain  opes  for  one  boar  can- 
not be  Juatifled;  and  farther  stren  la  laid  on 
the  tect  that,  after  the  regular  closing  of  the 
bank  for  boslneaa  with  Ite  regular  dealers  at 
8  o'clock,  the  accoimta  were  made  up,  and 
checks  on  foreign  banks  were  forwarded  for 
credit,  especially  with  the  Park  Bank.  The 
drcnmstances  wbldi  uicnrred  on  the  receipt  of 
the  Information  from  Mr.  Oonvery  hj  the 
president  and  the  two  hank  examiners  have 
already  been  stated.  The  ivesldent  proposed 
tanmediatdf  to  close  the  bank.  The  examlnr 
era  adrlsed  against  It,  and  suggested  the  po*- 
alblUty  of  a  mistake,  and  the  propriety  of  Im- 
mediately proceeding  to  New  York  to  verify 
Mx.  ConTeiy'a  Information.  The  only  train 
that  would  carry  them  theoee  In  time  to  make 
sndi  vexlflcatlon  on  that  day  left  in  a  very 
few  momenta.  There  was  no  time  for  much 
contideratlon,  and  Ihe  prerident  yielded  to  the 
soggestlon  of  the  bank  examiners.  Now,  Just 
here  I  cannot  refrain  from  m»itIoning  what 
I  think  was  a  serious  oversight  by  the  three 
partiest—tfae  president  and  the  two  hank  a- 
amlners,— and  that  was  this:  They  should 
have  simply  i^ven  directions  to  the  receiving 
UiUec  to  segregate  each  deport  which  was  re- 
ceived from  that  tbne  on,  and  keep  it  s^iarate 
from  the  funds  of  the  bank,  and.  If  checks  on 
the  bank  were  deposited,  to  hold  them  with- 
out charging  ttiem  up  to  the  drawers  of  the 
diecks.  so  that,  hi  case  It  tnmed  ont  that  the 
bank  was  Insolvent,  they  could  be  protested 
for  nonpayment  by  reason  of  the  fallnre  of  the 
bank.  That  course,  as  I  am  well  informed, 
has  been  adopted  under  like  dreomstances. 
and  It  Is  to  be  regretted  that  It  was  not  adopt- 
ed In  this  case.  But,  so  for  as  appears  fnHU 
the  evidence  developed  before  me,  It  makes 
lltOe  difference  in  this  case,  Cor,  aa  wUl  appear 
hereafter,  most  of  the  dalms  are  founded  on 
credits  made  earlier  In  the  day.  Then,  Also, 
the  clerk  should  have  been  Instructed  not  to 
send  oft  any  foreign  collections  for  the  day 
until  further  advice  from  the  president  But 
I  cannot  find,  as  a  matter  of  fact,  that  the 
failure  to  think  of  this  plan  in  the  confusion 
and  exdtem^t  of  the  few  moments  given  for 
consideration  amounted  to  actual  fraud.  The 
question  of  the  effect  of  sending  off  checks 
to  other  banks  after  the  bank  closed,  and 
after  the  president,  on  arrival  at  New  Tork, 
became  thoroughly  satisfled  of  the  situation 
of  the  bank,  is,  as  to  at  least  two  of  the  claim- 
ants, a  serious  one. 

Another  question,  whli^  affects  quite  a 
large  sum  of  money,  is  aa  to  whether,  If  any 
of  the  appellants  are  entitled  to  relief  under 
the  law  as  above  laid  down,  and  supposing 
the  president  to  have  been  guilty  of  fraud, 
they  can  have  such  relief  where  the  deposit 
waa  made  in  checks  drawn  on  the  Insolvent 
bank;  and  that  question  must  depend,  it 


•sems  to      iqian  tba  ifUBiUun  whelks  or  not 

It  It  possible  for  tbo  depositor  to  brtng  his 
case  wltiiln  the  nile  above  stated  which  re- 
qnlrea  a  tracing  of  the  deposit  When  a  de- 
poeltor  deposits  a  dieck  (tf  another  partj  on 
flie  bank  in  wUA  he  deposits,  no  money  ac- 
tual^ passes.  The  transaction  is  a  mere 
transfer  of  credit  The  hank  owed  the  draw- 
er of  the  dicck  a  certain  sum  of  money.  The 
drawer,  by  his  <^eck,  ordered  that  money  paid 
to  the  depositor.  The  depodtor  presents  the 
check,  and,  instead  Dt  asking  for  the  money, 
he  asks  fbr  credit  on  bis  accoont  for  It  The 
result  is  that  the  bank,  by  accepting  the 
<dieck,  fdiarged  It  to  the  drawer,  and  reduced 
Its  Indebtedness  to  him  just  so  much,  and,  by 
crediting  to  the  depodtor.  Increased  Ito  in- 
debtedness to  him  Just  so  much.  The  aaaeto 
of  the  bank  are  not  thoeby  Increaaed,  and  It 
would  seem  impossible  to  hold  that  titters  can 
be  any  tracing  of  the  d^odt  Thesre  Is  no 
mon^  or  coin  mingled  with  thgt  of  the  bank, 
and  the  depositor  can^ot  mjt  "I  have  handed 
you  money;  hand  it  bade  to  me.**  Among 
the  munerons  authorities  dted  by  the  counsel 
and  referred  to  by  the  Judges  in  their  oplnlwis, 
I  can  find  none  for  the  position  that  any  aocfa 
case  can  be  brought  within  the  rule  aa  above 
stated.  With  these  general  stotementa,  I 
come  to  the  consideration  of  each  particnlar 
claim  Itself. 

Newark  Bankhig  Company  and  Essex  Goim- 
ty  National  Bank.  The  two  several  dabns  of 
the  Newark  Banking  Craipany  and  the  Bssax 
Ooun^  National  Bai^  after  eliminating  from 
the  latter  the  items  ctHislsting  of  checks  on 
oUwr  banks  forwarded  to  the  County  Bank, 
which  have  been  adjusted  between  the  parttoa, 
stand  on  substantially  the  same  footing.  Thsy 
consist  entirely,  as  I  nnderstand  the  case  and 
the  iwoofs,  of  items  ot  checks  drawn  on  the 
County  Bsjik,  or  of  notes  payable  tber&  The 
practice  between  the  appellant  banks  and  the 
insolvent  bank  was,  on  the  aftemotm  of  each 
day,  after  the  close  of  the  appellant  banks,  to 
make  up  a  list  or  package  of  checks  of  the 
character  Just  stated,  and  mall  them  to  the 
County  Bank.  They  were  received  1^  the 
County  Bank,  In  the  regular  course  of  mail, 
early  the  next  momlog,  and  were  Immediate- 
ly dealt  with  by  charging  them  up  to  the  ac- 
counts of  the  diuwers  of  the  checks,  and  cred- 
iting them  to  the  appellant  banks  aeverally. 
The  arrangement  between  them  was  that  at 
stated  times  the  County  Bank  was  to  psy 
and  did  pay  the  appellant  banks  toe  balance 
then  due  by  draft  on  New  York.  The  items 
which  reached  the  County  Bank  oa  the  morn- 
ing of  the  13tb  of  July— the  last  day  It  waa 
open— were  duly  credited  to  the  appellant 
banks,  and  there  Is  no  proof  or  ground  for  In- 
ference that  any  actual  cash  was  received  on 
any  of  them,  or  that  any  of  them  were  cred- 
ited to  the  appellant  banks  after  the  morning 
hour.  Unless  I  have  misapprehended  the  de- 
tails of  the  several  claims  and  the  evldoice 
of  the  witnesses  with  regard  to  them,  they 
can  have  no  prefecence.tor  any  part  of  their 
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dalra  otticr  than  what  hu  aheaOj  ben  pr- 

OD  to  the  Essex  County  Bank. 

Lehlgb  Valley  Railroad.  The  same  1b  tme 
of  tb6  Lehigh  Valley  Railroad.  So  far  as  ap- 
pean  its  dalm  ewslsts  entlrdy  of  deposits 
made  from  day  to  day  wUb  the  County  Bank 
In  the  usual  course  of  business.  There  is  no 
proof,  or  ground  fbr  Inference,  that  any  of  the 
Items  d^Nwlted  ase  exceptional  hi  their  diar> 

James  J.  Nash.  The  claim  of  James  J.  Nash 
la  exceptional  in  Its  character.  It  Is  based 
upon  divers  drafta  on  third  parties  living  at 
sncb  a  distance  from  Perth  Am  boy,  deposited 
wtth  the  County  Bank,  so  ^t  the  drafts 
were  to  be  collected  through  correapondent 
banks,  and  the  claimant  has  already  attempt- 
ed to  Intercept  the  payment  of  the  proceeds 
of  those  drafts  by  those  banks  to  the  receiver. 
If  he  shall  taH  in  that,  and  the  amount  due 
from  the  correspondent  banks  of  the  County 
Bank  Is  sufficient  to  cover  It,  It  may  be  that 
his  case  wOl  finally  be  placed  on  the  same 
footing  as  the  same  sort  of  Items  In  the  claim 
of  the  Essu  Conn^  Bank  It  Is  proper  to  say 
that  Mr.  Nash  la  not  an  appellant,  but  an  ap- 
plicant directly  to  the  court 

J.  W.  Fox.  The  claim  of  J.  W.  Fox  con- 
sists rimply  of  a  balance  due  blm  as  a  dally 
dexKMltor  In  the  bank.  It  standa  on  the  same 
footing  aa  that  of  the  Lehigh  Valley  Railroad. 
It  euanop  be  admitted  exc^t  aa  a  general 
riatm. 

Gcrfeman  A  Boynton.  The  dalm 
man  A  Boynton,  by  Horace  0.  Golemaja.  for 
9768.81,  Btanda  on  the  same  foothig  aa  that 
at  the  Lehigh  Valley  Railroad  and  that  of 
Fox.  Be  makes  a  statement  In  detail  of  the 
whole,  and  a  special  reference  to  the  fact  ttaat 
9227.71  waa  deposited  in  the  bank  on  the  dar 
It  failed,— July  IStb.  Bat  It  does  not  appeu 
at  T^at  time  It  was  deposited,  nor  ct  what 
the  dq;K»K  waa  composed. 

George  C  Brown  and  Rarltan  Hollow  ft 
Porona  Bride  Company.  The  several  dalma  ttf 
George  C  Brown  and  the  Rarltan  H<dIow  & 
Ponna  Brick  Obmimny  stand  on  the  aame 
toatlag,  aa  I  understand  them,  aa  to  part  of 
eadi.  The  dalm  of  Brown  Is  baaed  In  put 
i^n  a  draft  for  91,000,  drawn  by  B.  BC  Mon- 
roe i»  Henry  &  Hover,  of  Boston,  payable 
to  the  order  of  Brown  &  Sons,  and  indorsed 
by  them  to  him  and  by  him,  and  deposited  In 
the  County  Bank  on  the  12th  of  July.  On 
the  34th  of  July,  aa  alleged  In  Ibe  claim  <bnt 
probably  on  the  evoilng  of  the  ISthK  It  waa 
waat  by  the  Oonnty  Bank  to  the  Park  Bank, 
with  other  Items,  to  be  credited  to  tiie  Oounty 
Bank.  The  drawee,  Hovey,  decUnfjfl  to  pay 
(probably  becauae  payment  waa  stopped),  and 
the  Park  Bank  la  about  to  bring  an  actUm  to 
recover  the  amount  dtie  on  the  draft  Tlie 
claim  ot  the  Rarltan  Hollow  ft  Porous  Bride 
Onnpany  la  based.  In  part,  vpaa  a  chedc  of 
$2,600,  drawn  by  the  brick  company  on  the 
Manufacturers'  National  Bank  ot  Newark,  to 
tbm  order  of  the  Connty  Bank,  and  deposited 
wtth  tbat  bank  on  tbe  18tb  of  July,  and  by 


the  Oounty  Bank  fbrwarded  on  the  evening  of 
the  ISth,  the  last  day  it  was  open,  to  tlie 
Park  Bank,  for  collection.  Payment  on  that 
check  was  stepped  at  the  Manufacturers' 
Bank,  and  the  Paxk  Bank  has  brought  suit 
upon  It  against  the  brick  company.  The  brick 
company  and  Hr.  Brown  claim  a  preference 
In  case  they  are  obliged  to  pay  the  draft  and 
check  In  question.  Now  If,  Instead  of  there 
being  an  Indebtedness  from  the  Insolvent 
bank  to  the  Park  Bank,  there  waa  an  Indebt- 
edness from  tbe  Park  Bank  to  the  Insolvent 
bank,  snffldent  In  amonnt  to  cover  these 
Items^  and  other  Items  like  them,  then  I 
should  say  that  those  claims  come  within  the 
principle  which  Induced  the  receiver,  nnder 
the  advice  of  counsel,  to  accede  to  the  dalm 
of  the  Essex  County  Bank  fw  preference  <^ 
like  items.  They  were  sent  to  the  Park  Bank 
after  It  was  finally  known  that  tbe  Oounty 
Bank  waa  Insolvent;  and,  bad  the  president 
or  the  examiner,  who  remained  at  Perth  Am- 
boy,  been  suftldently  thoughtful  and  al^they , 
should  bave  prevented  the  forwarding  of  ttie 
draft  and  check  to  the  Park  Bank.  As  It  Is, 
there  Is  danger,  under  the  rule  that  prevails 
In  that  state,  aa  Illustrated  by  the  case  al 
Bank  r.  Loyd,  00  N.  T.  S30,  tbat  th^ 
be  obliged  to  pay  tbem.  Be  that  aa  It  may, 
I  am  unable  to  see  how,  nnder  the  prlndplea 
>  which  I  have  found  to  be  established  aa  gov- 
erning casn  of  this  kind,  these  dalms  now 
!n  question  can  be  allowed,  and  for  the  sim- 
ple reason  that  tbe  fund  cannot  be  fcdiowed. 
It  la  awallowed  up  and  lost  In  the  general 
IndeUedneas  of  the  (^unty  Bank  to  the  I^irk 
Bank.  I  think  Terhune  v.  Bank,  84  N.  J.  Bq. 
867,  anpports  that  view. 

J(dui  Htlsdorf .  I  next  deal  with  the  case  of 
J<din  misdovf  toe  91.887.98.  On  this  a  spe- 
dal  dalm  for  preference  la  made  for  91|400.- 
93,  which  was  deposited  with  the  bank  on  tbe 
13th  of  July  under  these  peculiar  drcum stan- 
ces: HItodorf  bad  n^otiated  a  loan  from  the 
■avinga  bank,  to  be  secured  by  a  bond  and 
mortgage  for  91|B00.  Hie  loan  had  been 
passed,  and  the  mcatgage  duly  recorded,  and 
be  was  entitled  to  the  money,  leaa  the  ex- 
penses, which,  being  deducted,  left  the  predse 
sum  of  91.40D.M.  He  called  at  the  bank  early 
on  tbe  morning  of  the  18th  to  get  bis  mon^. 
He  kept  a  paaa-book  account  wltii  tiM  Ooonty 
Bank.  He  saw  Mr.  Wataon,  the  pmident, 
and  UM  him  be  wanted  hla  money.  Mr.  Wat- 
son  handed  him  a  draft  drawn  by  the  Perth 
Amboy  Savings  Inafltntloa  to  hla  (Hllsdorfs) 
order  on  tiie  County  Bank,  which  EDIadoxf 
Indorsed,  and  handed  It  back,  with  his  pass 
book,  to  Mr.  Watson,  who  gave  him  credit 
tar  It,  and  banded  blm  haA  his  paas  bo(^ 
This  occurred  between  10  and  11  o^dock  In 
the  morning.  I  cannot  differentiate  thla  case 
from  the  others  which  bave  been  dealt  with. 
A  very  strong  a^ument  waa  made  before  me 
In  bebalf  of  this  man.  In  wUdi  the  hardship 
of  the  caae  waa  dwdt  upiHi,  but  the  aigu- 
mmt  tended  more  to  show  that  iir.  HUadorf 
haa  a  dalm  against  the  savings  bank  than  t» 
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Bbow  that  be  bu  mhj  right  to  a  p^eresce 
orer  other  creditors  as  against  the  receiver 
of  the  OoDD^  Bank. 

Crosby  &  HUL  The  next  and  last  dalm  la 
tbat  of  the  firm  of  Croaby  &  Hill.  It  la  for 
$8,965.49,  composed  of  deposits  made  from 
day  to  day  for  several  days  before  the  fail- 
ure; that  of  the  13th  of  Jnly  amounting  to 
$150.76,  being  made  a  few  minutes  before  the 
bank  closed  at  3  o'clock.  It  was  composed 
partly  of  check  and  partly  of  cash,  and  the 
check  was  sent  without  being  Indorsed,  so 
that  the  messenger  was  obliged  to  return  to 
get  It  Indorsed.  The  proofs  do  not  show  Just 
how  mndi  of  that  sum  was  .cash  and  bow 
much  was  check,  nor  upon  what  bank  the 
check  was  drawn.  Under  the  peculiar  clr- 
camstances  I  think  that  so  much  of  this  de- 
posit as  was  In  cadi  may  be  foirly  Inferred 
was  not  paid  out  by  the  teller,  and  came  to 
the  hands  of  the  receiver. 

This,  I  believe,  disposes  of  all  the  appeals 
and  claims  that  were  presented,  and  I  will 
advise  a  decree  In  accordance  with  theM 
Tlew& 

tei  H.  H.  6l4 

LBSSARD  T.  BOSTON  ft  M.  B.  B. 
(Supreme  Oonrt  of  New  Hampshire.  HU1sb<mi. 
Jnly  28,  1^.) 

CARRIBRB-LOBS  OP  BAOOAaB-CONNBCTINO 

LINKS. 

Id  an  action  against  a  carrier  to  recom 
the  value  of  baggage  lost  by  soother  carrier, 
the  evidence  showed  that  dexendant  sold  plain- 
tl(F  a  ticket  havlDg  coupons  for  each  road  over 
which  he  would  travel,  snd  containing  a  stipa- 
latloD  that  "in  selling  this  ticket,  and  checkmg 
baggage  thereon,  this  company  acts  only  as 
agent,  and  Is  not  responsible  beyond  Its  own 
line."  He  conld  not  read,  and  did  not  know 
whst  was  on  the  ticket.  Bdd,  that  the  evi- 
dence, warranted  a  verdict  for  the  defendant, 
la  the  absence  of  any  evidence  showing  that  it 
ctmti-acted  to  carry  plaintiff's  baggage  beyond 
Its  own  line  of  roM. 

Skceptloas  from  Hlllsboro  conntr. 

Action  by  Peter  Lessard  against  Boston  ft 
Maine  Railroad.  From  a  verdict  for  defend- 
ants, plaintiff  excepts.   Exception  OTerrnled. 

Assumpsit  to  recover  the  value  of  baggage 
lost  npon  the.  Central  Vermont  Railroad. 
Ti\al  by  the  court  The  plaintiff  purchased 
of  an  agent  of  the  defendants,  at  Nashua,  a 
ticket  for  Montreal.  The  ticket,  bad  a  coupon 
for  each  road  over  which  the  plaintiff  would 
travel,  and  contained  the  stipulation  that  "in 
selling  this  tldiet,  and  checking  baggage  ther&- 
GU,  this  company  acts  only  as  agent,  and  Is 
not  responsible  beyond  its  own  line."  The 
plaintiff  could  not  read,  did  not  know  what 
was  on  his  ticket  and  supposed  it  would  take 
him  safely  to  Montreal.  He  made  no  inquiry 
about  It  and  did  not  say  that  he  could  not 
read  It  The  Oentral  Vermont  is  an  inde- 
pendent line  of  road.  The  court  found  a  ver- 
dict for  the  defendants,  upon  the  ground  that 
they  were  not  liable  beyond  their  own  line 
when  they  had  given  express  notice  to  that 
effect  and  the  plaintiff  excepted. 


*  Bony  B.  AOiertion,  for  plaintiff.  OBrer  SL 
Branch  and  Charles  H.  Bum^  for  defendants. 

PEASLBE,  J.  The  question  of  whether 
the  defendants  contracted  to  carry  the  plain- 
tiff and  bis  baggi^e  beyond  their  own  line  of 
road  was  one  of  fact  and  the  verdict  will  not 
be  disturbed  if  there  was  evidence  to  warrant 
the  conclusion  reached.  Gray  t.  Jackson,  51 
N.  H.  9.  Whether  the  printed  matter  on  the 
ticket  was  express  notice  to  the  purchaser, 
who  was  unable  to  read  It  is  a  question  not 
necessary  to  be  considered.  It  was  Incnm- 
b«)t  upon  the  plaintiff  to  prove  that  the  de- 
fendants made  a  contract  to  carry  his  baggage 
beyond  their  own  line  of  road.  It  was  not 
necessary  for  the  defendants  to  negative  a 
presumption  that  they  made  such  a  contract; 
for,  under  the  law  of  this  state,  no  such  pre- 
sumption arose.  Gray  t.  Jsckson,  supra. 
The  case  differs  from  those  wh^  the  carrier 
attempts  to  limit  the  liability  whkh  ordinarily 
attaches  to  the  contract  for  carriage.  In  such 
cases,  the  party  who  seeks  to  vary  the  agree- 
ment ordinarily  I'mplled  as  a  part  of  the  con- 
tract to  carry  miist  show  that  the  other  party 
bad  notice  of  the  Intent  to  make  such  special 
arrangement  But  here  it  was  necessary  for 
tiie  plaintiff  to  prove  as  a  fact  that  the  de- 
fendants did  make  the  special  contract  which 
be  sets  c^.  The  verdict  was  based  upon  the 
finding  that  the  defendants  gave  express  no- 
tice that  they  did  not  contract  as  the  plaintiff 
claimed,  and  seems  to  have  resulted  from  the 
theory  that  the  defendants  must  show,  not 
only  that  they  did  not  make  the  contract,  but 
also  that  they  expressly  refused  so  to  do. 
"While  this  theory  Is  erroneous,  yet  as  the 
prevailing  party  was  held  to  be  under  a  great- 
er obligation  than  the  faw  Imposed,  the  ver- 
dict must  stand.  Felcb  v.  Railroad  Co.,  «6 
N.  H.  818.  29  Atl.  557.  The  finding  that  they 
gave  express  notice  that  they  would  not  eon- 
tract  In  a  certain  way  necessarily  Includes 
one  that  It  was  not  proved  that  they  did  so 
contract  Exception  overruled.  All  concur. 


^  N.  H.  M) 
0A8ISTA  T.  BOSTON  ft  H.  B.  B. 
(Supreme  Court  of  New  Hampshire^  KUrtHna 
Joly  28.  1899.) 

RAIUtOADS— INJURIES  TO  TRBSPA8BBB»- 

CHILDRSN— PLEADINQS. 

A  declaration  allefi^ng  that  defendant  neg- 
lected Its  duty  to  fence  Its  right  of  way,  where- 
by plaintiff,  a  child  of  tender  yean,  was  eoabled 
to  stray  on  the  railroad  track,  where  he  was 
Injured  by  movingcars,  is  demurrable,  ainot 
Pub.  St  c.  159,  f  23,  requiring  railroads  to  be 
fenced,  is  for  the  benefit  of  adjoiotng  owners 
or  occupants,  and  not  for  trespassers. 

Action  by  Antoine  Oasista  against  the  Bos- 
ton &  Maine  Railroad.  Demuner  to  deelam- 

tlon.  Sustained. 

Case  for  negligence.  The  plaintiff's  declara- 
tion alleged  that  It  was  the  defendant's  duty 
to  fence  Its  right  of  way,  and  that  this  duty 
was  neglected,  whereby  the  plaintiff,  a  child 
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«f  tender  yean,  was  enabled  to  Btray  upon 
tin  track,  and  was  Injored      morln^  cart. 

Doyto  &  Lnded,  for  idainUfl.  Cbariea  H. 
Bnnm  and  Frank  S.  Streeter,  for  defendant 

PEASLEB,  J.  At  common  taw,  raUroadt 
were  under  no  obligation  to  fence  their  rlirbts 
of  way.  Cbapta  t.  Railroad  Co.,  89  N.  H. 
SS,  S7.  and  cases  cited.  Tbe  etatote  provides 
that  proprietors  of  every  railroad  sball 
erect  and  maintain  a  nifflclent  fence  npon 
meh  Bide  of  their  road."  Pnb.  St.  c.  169, 1  28. 
But  this  statute  ta  for  the  benefit  of  the  own- 
er or  occnpant  of  the  adjoining  land.  It  con- 
fers no  rights  upon  the  general  pabUc.  HiU 
T.  Railroad  Co.,  07  N.  H.  449.  32  AU.  T76, 
and  cases  f^ed.  The  fact  that  the  plaintiff 
was  a  child  does  not  alter  the  case.  "The 
fact  that  the  tre^tasaer  ia  an  Infant  cannot 
have  the  effect  to  raise  a  dnty  where  none 
otherwise  exists."  Frost  v.  Kailroad  Co..  64 
N.  H.  220,  9  AtL  790.  If  landowners  do  noth- 
ing to  a  trespasser,— -If  they  let  bim  entirely 
alone,— be  will  have  no  cause  of  actlcm' against 
tbem  for  Injuries  that  be  may  receive.  Boch 
T.  Manufacturing  Co.  (N.  H.)  44  AU.  809. 
The  declaration  does  not  allege  a  breadb  of 
any  duty  ^Ich  the  defendant  owed  to  tbe 
plaintiff.  It  was  not  bound  to  anticipate  his 
trespasi.  nor  to  take  precautionary  measures 
to  prevent  It  Demnrrer  snstalnsd.  All  coB- 
euxad. 


(76  N.  H.  t) 

BOBINSON  T.  BURKB. 

(So^esn  Court  of  New  Hampshire.  Billsboro. 
July  SS,  18890 

ATTACSTOIT-^aUPTION— 8TAT  OV  nOKm' 

TIOH. 

Where  exempt  property  was  attached,  and 
an  action  was  broueut  the  debtor  to  recorer 
the  same,  ths  fact  that  tbe  property  was  exempt 
did  not  imvuit  the  judzmeat  recovered  by  the 
debtor  from  being  reached  bv  trustee  process 
at  the  Instance  of  a  creditor  who  was  not  a  psi^ 
ty  to  the  oil^nal  attadtment  proceedings. 

Inceptions  from  HUlsboro  county. 

Action  by  Julian  D.  Boblnsra  against  I«.  C. 
B.  Burke.  There  was  a  Judgment  for  plain- 
tiff, and  from  an  wder  granting  a  motion  by 
one  Gleason  to  stay  execution  r'n*"***  ex- 
cepta.   Elxceptlon  overruled. 

Motion  by  Gleason  for  stay  of  ezecuti<m  In 
Bobbuon  v.  Bnrke.  After  the  plaintiff  had 
recovered  judgment  In  this  action,  which  is 
trova*  against  a  deputy  sheriff  for  attaching 
goods  which  were  exempt  from  attachment, 
Gleason,  a  creditor  of  Robinson,  and  not  a 
party  to  any  prior  proceedings,  sued  bim,  sum- 
moned Bnrke  as  trustee,  and  moved  for  stay 
of  exeoitlon  until  his  action  against  Boblnscm 
sbould  bo  determined.  Boblnson  (vposed  this 
motion  vpon  the  ground  that  the  verdict  so  for 
partook  ot  the  nature  of  the  property  con- 
verted as  to  be  Itself  exempt  from  attachment 
Aucotlon  waastsred,  aaaBoUnson  ezosptML 


David  W.  Perkins,  for  plaintiff.  Andrews 
&  Andrews,  tor  defendant  Winiam  W. 
Forbes,  for  moving  creditor 

TOTTNG.  J.  All  property  which  can  be  tak- 
en on  execution  can  be  attached  on  mesne 
process.  Pub.  St.  c.  220,  i  1.  At  common 
law,  all  the  debtor's  property,  with  a  few 
trifling  exceptions,  not  material  In  this  case, 
could  be  taken  on  execution,  and  It  ftrilows 
that  all  of  his  property  which  Is  not  exempted 
by  statute  can  be  taken  now.  Damages  re- 
covered for  the  conversliHi  of  property  exempt 
from  attachment  are  not  themselves  ex^pt- 
€d  by  statute  (Id.  c.  138,  (  l;  Id.  c.  220,  |  2; 
Id.  c.  245,  i  20),  and  can  be  reached  In  tbe 
hands  of  the  judgment  debtor  by  trustee  pro- 
cess, unless  they  bo  far  partake  of  the  nature 
of  such  property  as  to  be  exempt  for  that 
reason.  Generally,  the  proceeds  of  such  pn^ 
erty  are  not  exempt  from  attachment  Morse 
V.  Towns,  49  N.  H.  185;  Manchester  v.  Bums, 
Id.  482,  48S;  Wooster  v.  Page,  54  N.  H.  125; 
Currier  v.  Sutherland,  Id.  476,  4ST;  HaU  v. 
Johnson.  G4  N.  H.  481,  14  Ati.  24;  Town  of 
Brookfield  v.  Sawyw,  68  N.  H.  406,  39  Aa 
257.  This  case  is  no  exception,  for  no  good 
reason  can  be  given  why  one  rule  Bboold  be 
applied  to  damages  recovered  for  the  conver- 
sion by  third  parties  of  property  exempt  from 
attachment,  and  another  rule  to  damages  re> 
covered  upon  a  policy  of  insurance  covering 
such  property.  The  reason  why  tbe  plaintiff 
In  tbe  original  action  against  Robinson  cannot 
take  tbe  proceeds  of  this  judgment  to  satisfy 
bis  debt  Is  that  no  one  will  be  allowed  to 
profit  by  his  own  wrong,  and  do  by  Indlrectitm 
that  which  he  could  not  do  In  a  direct  pro- 
ceeding, and  not  because  tbe  judgment  so  far 
partakes  of  the  nature  of  tbe  property  as  to 
be  Itself  exempt  trom  attachment  Excqrtlan 
overruled 


PBASLEB.  X,  did  not  Bit 
camd. 


The  others  coD- 


do  N.  H.  sj 

l*ROarOR  et  al.  v.  WHITEJ  MOUNTAn? 
FREEZER  00. 

(Supreme  Oonrt  of  New  Hampshire^  HUlsboro. 
Jnly  28,  1809.) 

nRB-NllOLIOBNCB^BVIDnNCS-^RIAl.-AI>- 
HISSION  or  EVIDBNCB-QDBS- 
TION  FOR  COURT. 

1.  Id  an  action  for  negllgentiy  allowiog 
sparks  from  a  famace  to  set  fire  to  a  bolld- 
Ing  near  it  when  the  fomace  was  being  fired 
upder  a  nataral  draft,  evidence  of  the  effect 
in  respect  to  sparks  on  a  former  occasion  when 
the  fnraace  was  used  nnder  a  forced  draft  was 
admissible  to  show  negligence,  as  the  sparks 
In  either  case  were  thrown  only  a  few  feet 
from  the  top  of  the  stack,  and  the  wind  would 
carry  them  the  same  dlatance,  the  only  differ- 
ence between  the  fires  being  that  the  longer 
fires  continued  nnder  a  forced  draft  the  more 
dangerous  they  became. 

2.  The  fact  that  there  was  no  confiiet  between 
the  parties  sb  to  the  managnnent  of  the  fur- 
nace woold  not  raider  tbs  srldenc*  Insdndssi- 
blew 
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8.  Wbetiwr  Area,  erldetice  of  n^HKence  u  to 
which  wu  offered  to  show  negligence  respect- 
ing a  fire  complained  of,  were  of  the  tame  gen- 
eraJ  cliaracter  as  •the  latter,  bo  that  aadk  erl- 
denee  wonld  be  admisaible,  is  a  gaestlon  of  fact 
for  the  trial  court. 

Sxceptlona  from  Hillsboro  coonty. 

Case  hj  one  Proctor  and  another  against 
the  White  Mountain  Freezer  Company.  Ver- 
dict for  plaintiffs,  and  d^endant  excepti.  Bx- 
ceptlons  ovemiled. 

Case  for  negligently  aettlng  fire  to  the  pliUn- 
tUb'  storehouse.  Trial  by  Jury,  and  verdict 
for  tlie  plaintiffs.  The  plaintiffs*  evidence 
tended  to  prove  that  the  defendant  operated 
a  furnace  for  melting  iron  on  a  lot  adjoining 
the  Btorebonse  and  54  feet  sontbeasterly  there- 
from; that  when  nsing  the  furnace  for  melt- 
ing the  defendant  built  a  fire  in  It  of  wood 
and  coke,  which  was  kept  op  under  the  nat- 
ural draft  of  the  stack  until  the  fire  became 
white  hot,  when  they  threw  In  the  iron,  and 
put  on  the  forced  draft,  called  a  "blast,"  which 
was  continued  until  the  Iron  was  melted;  that 
a  constantly  increasing  volume  of  sparks 
came  from  the  furnace  during  the  whole  of 
the  fire,  and  that  the  only  difference  as  to 
throwing  off  sparks  was  that  more  were 
thrown  off  under  the  forced  than  under  the 
natnral  draft;  that  in  either  case  the  sparks 
were  thrown  only  a  few  feet  above  the  top 
of  the  stack,  and  that  the  wind  would  carry 
than  as  far  from  one  kind  of  fire  as  it  would 
from  the  other.  Occasionally  It  was  neces- 
sary to  line  up  this  furnace  with  flre  bri(±. 
This  necessitated  a  thorough  drying  out  of 
the  furnace  before  it  could  be  again  used, 
which  was  done  by  continuing  a  wood  flre 
under  the  natnral  draft  until  the  furnace  be- 
came very  hot.  Sparks  had  frequently  been 
curled  hr  the  wind  upon  tiie  plaintiffs*  prem- 
Isea,  ind  had  Bet  several  fires  thereon  at 
points  aa  far  or  further  from  the  furnace  than 
the  fltorebouse.  On  the  day  of  the  flre  In 
question  t^e  defendant  was  drying  out  this 
furnace.  The  wind  was  from  the  southeast, 
and  just  before  the'flre  was  discovered  sparks 
were  noticed  coming  ffom  the  furnace  orer 
and  around  the  storehouse.  The  plaintiffs 
were  permitted  to  show  Che  effect  of  using  the 
furnace  under  a  forced  draft  in  respect  of 
sparks,  and  tiie  defoidant  excepted. 

Wagon  ft  Jackson  and  George  B.  French, 
for  plaintiffs.  Charles  W.  Hoitt.  Charles  J. 
Ebmblett,  Charles  H.  Buni%  and  John  H. 
Bledell.  for  defendant 

TOUMO,  J.  Tbe  evidence  excepted  to  was 
admissible.  In  this  state  specific  instances  of 
a  party*s  negligence  of  the  same  general  char- 
acter of  those  complained  of,  and  which  are 
not  too  remote  in  point  of  time,  may  be  put 
in  evidence  to  show  hla  negligence  at  the  par- 
ticular time,  upon  the  theory  that  a  person  is 
more  likely  to  do  a  thing  in  the  way  he  is  In 
Uie  habit  of  doing  it,  when  he  acts  thought- 
lessly, and  without  an  actual  intention  of  in- 
juring any  one.   State  v.  Bailroad  Oo,  62  N. 


H.  SSBt  M9,  000;  EUl  T.  BtowB,  BB  XL  B. 
83.  97;  Lewis  T.  Bailroad  Go^  ao  N.  H.  187. 
188;  Natter  t.  Bailroad  Co.,  60  N.  BL  483, 
486;  Parkinson  t,  Bailroad  Oo^  n  N.  H. 
416,  417;  Smith  T.  Bailroad  Oo.,  68  N.  H.  2B, 
29;  Presby  v.  Ballway  Co.»  60  N.  H.  616,  610, 
22  Atl.  564.  And  whether  any  qpecUe  In- 
stance of  net^gmce  la  too  remote  la  a  qiiea> 
tlon  of  fact  for  the  trial  term.  Nutter  t. 
Railroad  Oa,  supra.  The  only  material  dif- 
ference between  any  of  the  fires  in  the  fur- 
nace was  that,  the  longer  they  continued,  the 
more  dangerous  they  became.  The  evidence 
excerpted  to  tmdad  to  abow  that  on  tbe  oe- 
caslons  to  which  It  r^ted  tbe  defendant  fail- 
ed to  exercise  due  care  in  the  management  of 
the  furnace,  and  was  competent  for  the  jury 
to  eondder  aa  tbe  queatbm  of  Its  caze  at  the 
time  of  tbe  Injury  to  the  plataitlffs.  Hmr 
was  no  more  reason  for  excluding  this  evi- 
dence because  tbe  flre  is  more  dangeroua  un- 
der a  forced  than  It  to  under  a  natoral  draft 
than  there  would  be,  in  an  action  against  a 
railroad  fw  the  negligence  of  their  flagman 
In  falling  to  give  notice  of  an  approaddng 
freight  train,  in  exdudlov  tbe  taaX  that  tw  bad 
often  neglected  to  give  notice  of  apiaoadilng 
express  trains.  Nor  is  there  any  merit  In  the 
defendant's  contention  that  tbe  evldenoe  does 
not  oome  within  tbe  rule,  because  Ukere  was 
no  conflict  between  the  parties  upon  tbe  ques- 
tion 01  the  management  of  the  furnace. 
WheUier  they  were  negligent  In  Ita  manage- 
ment waa  one  of  the  questions  submitted  to 
the  jury,  end  this  evidence  clearly  tended  not 
only  to  show  negligence  on  Its  part  bnt  Qitf 
it  caused  the  flre;  tat,  irhOe  the  tact  that  a 
furnace  under  a  forced  draft  throws  off  sparks 
has  no  tendency  to  prove  that  It  would  under 
a  natural  draft,  stIU,  when  it  was  shown  that 
this  partlciflar  furnace  waa  tbrowtav  ^ 
Bp&rkB  just  before  the  flre  was  dlacovered, 
which  were  coming  over  and  around  the  store- 
house, and  that  a  forced  draft  lied  no  effect 
upon  tbe  distance  to  which  the  wtod  would 
carry  them,  the  evidence  was  admissible,  be- 
cause tbe  fact  that  the  wind  had  frequently 
carried  sparks  tnm  tiie  furnace  which  set 
fires  at  as  great,  or  even  greater,  distance 
than  the  storehouse^  would  have  an  obvious 
tendency  to  show  that  'Qie  tajury  to  flie  plain- 
tiffs' proparty  was  so  occasioned.  Bxceptlon 
overruled. 


PIDASLE^  did  not  lit 
caned. 


cn  N.  H.  1) 

lAQCITU  V.  BHNOIT. 
(Supreme  Court  of  New  Hampshire.  HIBaboro. 
July  28.  1889.) 

PLHADINO  —  AJtfHNDMENT  —  REVIHW  —  JtTRT- 
mjDRT  BT  D003— DOUBliB  DAUAGBS. 

1.  Hie  actioD  of  the  trial  term  in  allowing 

Slaintiff  to  amend  so  as  to  change  Uie  tmn  of 
Is  action  from  debt  to  case  cannot  be  reviewed 
on  appeal. 

Z  In  an  action  to  recover  double  damages 
far  the  litte  of  a  dog,  defendant  cannot  demaiid 
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that  tiie  mere  ministerial  act  of  dODbllng  the 
damages  should  be  performed        the  JniTt 
It  is  solely  their  province  to  find  tactl. 

Exeeptlona  from  HilUiboro  county. 

Action  by  Bamnd  E.  Jaqulth  against  V.  X. 
Benolt  to  recover  damages  for  the  bite  of  a 
dog.  Judgment  for  plaintiff.  Defendant 
brings  exeeptlona  Overroled. 

Debt  to  recover  double  damages  for  the  bite 
oC  a  dog.  Snbject  to  the  defendant's  excep- 
tloB,  the  court  allowed  the  plaintiff  to  amei^ 
tj  flanging  the  form  of  action  to  case,  and 
held  tliat  the  defendant  was  not  entitled,  as 
a  matter  ot  right,  to  haje  the  Jmy  double  the 
damages. 

Wason  &  Jackson,  tot  plaintiff.  Henry  B. 
Atherton»  for  defendant 

TOUNO,  J.  The  question  of  aUowlng  the 
amendment  was  for  the  trial  term.  The  de> 
fendant  had  no  right  to  demand  that  the 
merely  ministerial  act  of  doubling  the  dam- 
ages should  be  performed  by  the  Jury,  for  It 
ts  the  province  of  the  jury  to  find  facts;  and 
the  only  question  of  fact  in  this  part  of  the 
case  was  the  plalntUFs  actual  damages.  Ex- 
ceptions overruled. 

PEA9LEB»  J.,  did  not  dt.  Hie  otben  eon- 
cuned. 


(«IN.  H.  ttB) 

LOVKRBN  f.  DONALDSON  et  at 
(Supreme  Oonrt  of  New  Hampshire.  Hillsbon. 
July  28,  1809.) 
WIU:.S-COK8TRDCTION— lAPSBD  DBTISB. 

1.  Fob.  St  G.  186,  S  12,  modifying  the  general 
role  that  a  devise  lapses  on  the  donee's  death 
before  the  testator,  by  providing  that  "heirs  in 
the  descending  line  of  a  legatee  deceased  be- 
fore the  testator"  take  the  bequest  does  not 
prevent  the  operation  of  tliat  role  as  to  hrirs 
who  are  not  in  the  descending  line. 

2l The  words  "her heirs anaasugns.  forever," 
immediately  following  the  name  of  a  devisee, 
are  not  alone,  snfllcient  to  show  an  Intention 
that  a  gift  should  not  lapse  by  tlie  death  of 
tbe  donee  before  the  testator. 

8.  Where  a  testator,  after  gtviug  a  pecuniary 
legacy  to  his  only  rister,  devised  his  residuary 
estate  to  his  wife,  "ber  hdrs  and  asdgns,  foi^ 
ever,"  and  tha  wife  died  in  his  lifetime  with- 
out issue,  the  gift  to  her  lapsed.  In  the  ab- 
sence of  any  evidence  showing  that  he  Intended 
to  use  the  words  of  UmltatioD  for  any  purpose 
except  to  describe  the  nature  of  her  estate. 

Petltiw  by  Harry  BL  -Loveren,  admlnlstra* 
tor,  etc.,  against  F.  B.  Donaldson  and  others, 
for  the  interpretation  at  a  wllL  Case  dis- 
charged. 

PetitlOD  for  the  intnpretation  ot  a  wUL 
Facts  agreed.  The  petlticmer  is  the  adminis- 
trator with  the  will  annexed  of  the  estate  of 
FranUin  C.  MorriH,  late  of  Uanchester,  de- 
ceased. Tbe  material  parts  of  his  will  are  as 
follows:  **(2)  I  give  and  bequeath  to  my  dsp 
ter,  Lucretla  M.  D(»uildson,  wife  of  Alfred  EL 
Donaldson,  ot  Omaga,  Illinois,  the  sum  of  one 
bandied  dollars.  @)  All  the  rest,  reddtH^ 
and  remainder  of  my  estate,  real,  personal. 


and  mixed,  wherever  sltnate  and  however  con- 
Btltnted  at  the  time  of  my  decease,  I  gire^  be- 
queath, and  devise  to  my  wlfe^  Angelina  G. 
Morrlli  to  have  and  to  bold  ttie  same  to  bar, 
the  said  Angeline  G.  Morrill,  her  heirs  and 
assigns,  forever."  Angeline  Q.  MorrlU  was 
the  wife  of  the  testator,  and  died  In  bla  life-i 
time,  without  issue  surviving  her.  Her  heirs 
at  law  are  three  cousins.  Lucretia  M.  Don- 
aldson died  in  his  lifetime,  leaving  survlTlng 
her  three  children,  her  hdrs  at  law,  who  are 
the  next  of  kin  and  the  heirs  at  law  of  the 
testator.  The  heirs  of  tb»  testator  and  tiM 
heirs  of  his  wife  both  claim  the  lesl;  nsldae, 
and  remainder  of  the  estate. 

Harry  B.  Loveren,  pro  se.  Edwin  F.  Jones, 
for  heirs  of  Franklin  G.  Morrill.  Taggart  ft 
Bingham,  ftor  heirs  of  Angdine  O.  MortilL 

WALLAGB^  J.  It  Is  a  general  rule  that  a 
devise  tx  bequest  to  one  who  dies  before  tin 
testator  lapses  and  f^ls  to  take  ^ect  Good- 
win T.  Oolby,  64  N.  H.  401.  18  AtL  866;  a 
Redt.  Wills,  lfi7.  TbiB  rule  has  been  modi- 
fied by  oar  statute  to  tbe  extent  that  "tbe 
bdts  In  tbe  descending  Une  of  a  legatee  or 
devisee  deceased  before  the  testator"  take  tiie 
devise  or  beqnest  Fob.  Bt  c.  186, 1 12.  Bat 
this  does  not  invent  tbe  role  opemtlng  as  to 
the  heirs  of  Angeline  O.  Morrill,  as  tiugr  are 
not  her  beirs  In  the  descending  line.  A  tes- 
tator may,  bowerer,  peewat  a  testamentaKy 
gift  from  lapsing  <m  account  of  the  death  of 
the  donee  before  bis  own  death,  the  es- 
presslon  of  siudi  IntenUmi.  and  Oe  designa- 
tion of  some  other  red^ent  In  esse  of  the  In- 
terawdlate  death  (tf  the  flrstnamed  donea  3 
Redf.  Wins,  160.  But  tbe  use  of  the  words 
"her  heirs  and  astigns,  finerer,"  Imme^tely 
following  tbe  name  of  tbe  devisee  or  lei^^ee, 
are  not  alone,  snfflclent  to  express  this  inten- 
tion and  to  prevent  a  - lapse;  These  words 
have  a  well-setUed  oonstmetlMi,  vblcb 
th^  are  hdd  to  be  merely  words  of  limita- 
tion used  to  describe  tbe  natore  ot  the  estate 
given  to  tbe  benefli^uy,  and  .not  to  express 
an  Intention  that  a  lapse  shonld  be  avoided  by 
the  snbstitntlon  of  the  belrs  In  place  of  a  pre- 
deceased devisee  or  legatee.  Where  words 
and  terms  like  these  bare  a  wdl-eetOed  and 
well-understood  meaning,  th^  will  not  be  giv- 
en a  different  one  unless  It  appears  that  Uie 
testator  employed  them  In  a  different  sense; 
and  Intended  to  express  a  differoit  wx^iing 
Cressey  v.  Wallace.  66  N.  H.  668,  20  AtL  812. 

niere  Is  no  evidence  In  this  esse  ts  Show 
that  the  testator  used  the  words  in  tbe  resld- 
nary  clause,  "to  have  and  to  bold  the  same  to 
her,  the  said  Angdlne  G.  Morrill,  her  belts 
and  assigns,  forever,"  for  uy  purpose  except 
to  describe  the  extent  of  tbe  interest  wbldi  be 
intended  to  give  to  bis  wife,  and  as  words  of 
limitation  merdy.  While  the  tmct  that  tbe 
testator  gave  a  legacy  of  flOO  oofy  ts  his  sts- 
ter,  taken  In  coamection  with  tte  rsMnazy 
clause  giving  the  residue  of  his  estate  to  bis 
wlf^  Indicated  that  he  Intoided  that  his  sis- 
ter and  her  heirs  should  have  no  greater  pov 
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tlan  at  hU  estate  than  flOO  in  case  his  wlTe 
should  mrrlTe  him  and  take  under  the  resld- 
1UX7  fSa.wc  It  does  not  Indicate  an;  snch 
pnzpose  In  the  erent  of  bis  wife's  dying  before 
him,  and  the  lapse  of  ttie  residuary  bequest. 
Such  a  purpose  cannot  be  imputed  to  him,  nor 
such  a  meauiug  given  to  bis  wUl,  In  the  at>> 
sence  of  any  competent  evldeoce  to  show  tliat 
such  was  bis  Intention.  The  testamentary 
gift  to  Angellne  G.  MorriU  under  the  thlnl 
dause  of  the  wUl  lapsed  hr  reason  of  her 
death  before  that  oC  the  testator.  As  to  the 
inopertT  wbldi  1A0  would  bare  taken  bad  she 
sorvtred  her  hnsband,  he  died  Intestate,  and 
that  portion  of  his  estate  goes  to  his  heirs  at 
law.  Case  discharged.  All  concurred. 


(1  Pen.  368) 

8TATB  T.  GAMBLE  et  at. 
(Court  of  GeDeral  Sesstona  of  ,the  Peace  and 
Jail  DeliTery  of  Delaware.  Newcastle. 
Dec.  14,  1899.) 

ORXMIMAIi  lAW-JURT— FAILURE  TO  AGRBB- 
DISCHAROE. 

The  jury  were  out  two  or  three  hours, 
when  they  returned,  and  reported  in  open  conrt 
I  that  there  was  no  possibility  of  an  agreement* 
however  long  they  might  be  kept  out.  From 
the  wdl-known  character  of  the  jnrymen,  on 
careful  inquiry,  and  from  all  the  circurastancee 
of  the  case,  the  court  was  satisfied  tliat  a  ver- 
dict would  not  be  reached,  and  the  court  dis- 
charged  them  wtthont  the  consent  of  the  pris- 
OMTs.  HM,  that  each  discharge  was  proper. 

Harry  Gamble  and  another  were  Indicted 
and  tried  for  larceny,  and,  after  the  Jury, 
without  the  consent  of  the  defendanti^  were 
discharged  tm  their  report  that  they  could 
not  agre^  the  defendants  move  for  tbdr  dis- 
charge. Motion  denied. 

Argued  before  LORB,  C  J.,  and  SPRU' 
AKCB  and  GRUBB,  JJ. 

Peter  U  Cooper,  Jr.,  Dep.  Atty.  Qen^  for 
the  State.  Horaee  Greely  Knowles,  fur  de- 
fendants. 

LOBB,  0.  J.  In  this  case  the  Jury  were  out 
between  two  and  three  hours.  They  return- 
ed and  reported  In  open  conrt  at  the  end  of 
that  time  that  there  was  no  possibility  of  any 
agreement,  however  iong  they  might  be  kept 
(tut  From  the  well-known  character  of  the 
Jurymen,  upon  careful  Inquiry,  and  from  all 
the  circumstances  surrounding  the  case,  the 
court  was  satisfied  that  a  verdict  would  not 
be  reached.  Thereupon,  In  the  presence  of 
the  defendants  and  their  counsel,  and  with- 
out objection  on  their  part,  the  court  dis- 
charged the  Jury.  It  Is  conceded  that  the 
discharge  of  the  Jury  in  such  cases  is  in  the 
discretion  of  the  court  This  Is  the  gen- 
erally accepted  rule,  and  needs  no  citaticm 
of  authorities.  In  this  state  it  is  no  longer 
an  open  question.  In  the  case  of  State  v. 
asrberry,  which  was  an  Indictment  for  mur- 
der of  the  first  degree,  tried  In  the  court  ot 
oyer  and  termini  tot  Newcastle  county  In 
18S1,  the  Jury  reported  that  they  could  not 
agiesb  aqd  were  discharged  by  the  court 


UBPORTEB.  (DeL 

without  the  emMsnt  of  tin  accused.  After 
BB  elaborate  and  exhanstlTe  argument  by 
very  able  eonnsel,  which  occupied  about  two 
days,  tbe  court  heU  that  the  discharge  ct 
the  Jury,  which  reported  It  could  not  agree, 
was  wltUn  the  discretion  of  the  court  nils 
case  la  decisive  of  the  question.  We  tber»- 
fore  refuse  to  discharge  the  jnlsonar. 

(S  PM.  3TCi 

FELL  V.  TAYLOR,  Sberlfl. 

<8uperlor  Court  of  Delaware.  Newcastib  Vrih 
16*  180a) 

REPLEVIN-JOINT  OWNBR»-PARTIBB. 

One  of  two  joint  owners  of  property  caiH 
not  maintain  replevin  for  his  undivided  inter- 
est therein  without  Joining  his  joint  owum'  u 
a  party  to  tbe  suit. 

R^levln  by  William  Jenks  FeD  against 
John  S.  Taylor.  Motion  for  nonsuit  Grant- 
ed. 

The  plaintiff  put  In  bis  proof,  and  rested, 
and  the  defendant  moved  for  a  nonsuit  the 
grounds  for  which  motion  are  stated  In  the 
opinion  of  the  court 

Argued  before  LORE,  a  J.,  and  FENNB- 
WILL  and  BOYCE,  JJ. 

Harry  Hoffecker,  for  pialntlff.  idbn  B. 
Rodn^,  for  deCendant 

IX)BBl  O.  J,  A  motion  for  a  nonsntt  In  thu 
case  has  been  made,  for  the  rMson  Oat  tbe 
■olt  Is  broi^t  by  one  of  two  joint  owners  of 
tbe  property  replevied,  for  tbe  undivided  In- 
terest therein.  The  pleadings  and  pmot  show 
this  qondltlon.  It  la  a  general  rule-  that  al* 
the  Joint  ownen  of  the  chattel  most  Jobi  tat 
replevin.  Morris,  Bend.  112.  It  may  be  laid 
down  as  a  gener^  rule  that  the  plaintiff  must 
show  that  at  the  time  at  tbe  caption  he  had  a 
general  property  In  the  goods  taken,  and  the 
right  of  Immediate  and  exchislve  possesion. 
2  GrenL  Bv.  |  S6;  14  Am.  &  Eng.  Eix.  Law. 
lOCO.  One  t»ant  In  common  of  a  c3iattel 
cannot  maintain  replevin  tm  tt  wltboot  ]<rtn- 
Ing  his  co-tenant  14  Am.  &  Eng.  Etac.  Law, 
1050;  Belnhelmsr  t.  Hemingway,  35  Pa.  8t 
432:  Hacker  t.  Johnson,  68  Msu  21;  Klndy 
V.  Green,  82  Mich.  310;  De  Wolf  t.  Harris^ 
4  Mason.  Slff,  Fed.  Oas.  No.  4,221;  Barnes  v. 
Bartlett  IS  Pick.  71;  Wills  v.  Noyes.  12  PidL 
324;  Fnns  t.  Toang,  24  Iowa,  875.  Under 
the  proof  In  this  case  aad  tbe  anthorftiesi, 
therefore,  there  Is  no  escape  from  granting  a 
nonsuit  Let  nonsuit  be  entowd. 


(2  Pea.  212) 

KENT  V.  PTLB  et  at 
(Superior  Court  of  Delaware.  NewcaaOe.  Sept. 

29.  1880.) 

BXEOUnON— WBtT  OF  POSSSSSION— WHO  lUT 
FRBSBNT. 

Under  Rev.  Oode,  p.  839.  |  36,  provfdine 
tbat  a  petition  for  writ  of  possession  of  lands 
purchased  at  sberifTs  sale  may  be  presented  by 
the  purchaser^  the  grantee  of  sacn  purchasu*. 
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iMiiif  tlM  owner  of  the  property,  may  jfremat 
tile  petition. 

Petltitm.  tor  the  nae  of  JUndfey  a  Kent 
asalnat  Bobert  CI  F7le  and  others,  for  rule 
to  ihow  canw  ^hj  writ  of  puasesaton  ihould 
■ot  telle  tw  property  purchond  at  abeiUra 
■ale.  Granted. 

Bnle  to  show  caase  why  writ  of  possession 
•bonld  not  Issue  (No.  72,  May  term.  189^. 
The  petltfoners  for  the  rule  were  the  owners 
of  the  propert;^  being  grantefs  of  the  pnr- 
chaser  at  sberUf's  sale.  Mr.  Kmmons  object* 
ed  to  the  granting  of  the  rule.' on  fhe  gronnd 
that  the  petition  was  not  made  by  the  pur- 
chaser of  the  property  under  the  writ  at  the 
shertfTs  sale;  that  the  statute  (Rer.  Oode,  p. 
889,  I  30)  requires  tbat  the  petition  shall  be 
presented  by  the  purcbaser.  and  the  question 
is  whether  the  purchaser  at  the  sheriff's  sale 
ahould  not  make  the  petition. 
'  Argued  before  IjORE.  tX  1.,  and  SPB17' 
AUCE  and  ORUBB,  JJ.  . 

ITruifc  H.  Hoffecker,  f(tf  plaintiff.  Harry 
Bmmons,  for  defendant 

LORE,  C.  J.  We  think  that  would  be  too 
narrow  a  construction  to  give  to  the  statnte. 
It  would  practically  defeat  the  remedial  char- 
acter of  the  statute  la  certain  calsea  Let  tbe 
mle  for  a  writ  of  possession  be  laaned,  with 
■tay  of  exeeutton  fbr  IB  daarih 


(3  Pen.  132) 

DOWNS  r.  COMMISSfONKRS  Of  TOWN  OF 
SMYRNA. 

(Soperlor  Court  of  Delaware.    Kent  April 
28.  1899.) 

■VUDENCB  —  ;JUDICIAL  NOTICB  —  UUNIGlFAIi 
CORPORATIONS— POWBRS—DBFBCnVB 
6T1UBBT8— INJUBI BS-NOTICJB. 

1.  Courts  will  takp  Jadir^l  notice  of  an  ^ct 
of  tlie  lesrUlature  locorporatinx  a  muaicipality, 
and  of  the  powers  conferred  on  the  manicipaUtr 
tiiereby. 

2.  Rer.  Code,  p.  791,  |  -tl,  pi<nrldlns  thai  It 
shall  net  be  oecessarir  to  prove  the  incorporation 
of  a  corporation  plaintiS  or  defendant.  In  the 
absence  of  an  affidavit  of  fhe  opposite  party  de- 
nying the  existence  of  such  corporation,  dis- 
pensea  with  the  necessity  of  plaintiff's  provina 
tbat  a  town  against  which  salt  is  bronght  is 
incorporated,  where  defendant  does  not  deny 
the  fact  by  affidavit 

3.  A  mnolctpal  corporation  Is  not  liable  for  an 
injur?  caused  by  an  obstruction  in  one  of  its 
streets  unless  it  had  actual  or  constructive  no- 
tice, presumed  from  the  existence  of  the  ol^ 
stnicnon  for  a  coDalderable  time  before  the  in- 
ju^,  of  the  edstetice  thereof. 

4.  In  an  action  against  a  municipal  eorpwa- 
tioo  to  recover  for  injuries  received  from  an  ob- 
Btmctlon  in  one  of  Its  streets.  It  is  not  necessa- 
ry tbat  the  dedaration  should  contain  direct  al- 
legations of  notice  or  knowledge  on  the  part 
of  tbe  defendant  of  the  existence  of  tlie  obstruc- 
tion, if  there  are  allegations  which,  if  proven, 
would  warrant  the  Jnry  'In  Inferring  that  de- 
fendant bad  notice. 

5.  Testimony  that  an  obstruction  had  been  in 
a  street  for  over  a  year,  and  tbat  it  had  been 
there  lona  enough  to  become  overgrown  with 
grass  and  Weeds.  Is  amply  snfficient  to  justify 
1  flndlas  tbat  tha  towa  waa  diargeaUa  wltii 


constructive  notice  of  the  obatmctloB  Cor  a  time 
snflldent  for  Its  retnoraL 

Action  hj  Frank  W.  Dowoa  against  the 
oommlsalonen  of  ttaa  town  of  Smyrna  for  lor 
Jariea  eanaad  by  a  defectlTe  atreet  Uotloa 
for  noDsnlt  at  tha  dloao  of  plalntlff*B  case. 

Denied. 

Action  on  the  case  <No.  <B  to  Octobw  term. 
1696)  for  damages  for  personal  injuries  to 
tbe  plaintiff,  and  also  to  his  horse,  carriage, 
and  barness,  by  reason  of  coming  in  contact 
on  July  20,  189S,  with  a  mowing  machine  on 
the  streets  of  Smyrna,  which  mowing  ma- 
chine, it  waa  claimed,  was  negligently  per- 
mitted to  remain  In*^  said  street  by  the  de> 
fendant  After  the  plaintiff  had  closed  his 
testimMiy,  counsel  for  defendant  moved  for 
a  nonsuit  on  three  grounds:  First,  that  there 
waa  no  proof  that  the  defendant  waa  a  coi'- 
poratlon  of  the  stat«  of  Delaware;  that  thwe 
Is  no  allegation  In  the  narr.  of  actual  notice, 
nor  of  facts  from  which  notice  can  be  In- 
ferred; third,  that  there  was  no  proof  of 
notice  to  the  corporation  of  the  existence  of 
this  obstrufctlon.  City  of  Ft.  Wayne  t.  De 
Witt  47  Ind.  391,  898;  Turner  t.  City  of  In- 
dianapolis, 96  Ind.  iS4,  61;  Bartlett  v.  0W>- 
zler,  17  Johns.  438,  435;  City  of  Madison  t. 
Baker,  103  Ind.  41,  42.  44,  2  N.  Bi  236;  Wora- 
ter  T.  Canal  Bridge,  16  Pick.  M2,  SSO. 

Artnad  before  LOBE.  fX  J.,  and  SPBtK- 
ANCOD  and  BOYOE,  JJ. 

Ariey  B.  Magee  and  John  D.  Hawkins^  fbr 
plaintiff.  Edward  Rldgely  and  Watson  B, 
Harrington,  for  defendant; 

SPRUANGB,  J.  We  bar*  conatdered  .'the 
uotloa  for  a  nooanit  In  this  caae.  The  pta4n- 
tUTa  deelajratlon  avers  that  the  defendant  (■ 
a  mooldpal  onpiKatlon  of  this  atat^  haVliv 
control  of  the  atreeta  and  aldawalks  (UC  tjifi 
town  of  Smyrna.  While  thwa  ban  bean  no 
evidence  offered  as  to  the  In^orpora'tlon  of 
tihe  dtf  endant,  <v  «•  to  Ita  powara  and  dutlea, 
we  flad  among  tbe  general,  public  atatntea 
of  this  state  as  aat  entttied  "An  act  In  reUr 
Uon  to  the  town  of  Bmyxna,^"  paaasd  Febru- 
ary as,  1869^  bj  wUdi  tbe  dtfendaat  waa  In- 
corporated under  the  name  of  **Tbe  Oommls- 
almm  of  the  Town  of  Smyrna."  By  aectlon 
14  of  the  said  act  tbe  said  onnmlsatenen 
were  "authtolaed  and  required  to  cause  all 
(^tmetlons  and  nqlsanoes  that  may  at  any 
time  be  and  exist  within  the  Umlts  of  Ota 
said  town,  whether  In  tbe  stroeta,  lanea,  at 
leys  or  on  the  sidewalks^  or  In  any  other 
place  wltbln  the  Umlts  afteesald,  to  be  r»- 
moved  and  abated.  The  said  comnalaslonerB, 
or  a  majwlty  of  tbem,  may  proceed,  eltiier 
on  their  own  view,  or  npon  eomi>lalnt  oi  any 
other  dttxen  In  writing,  stating  tbe  cfaarae- 
ter  ot  said  nnlsance  or  obstmetloii,  and 
wh«e  tiw  same  eacUrta."  11  Laws  DeL  p.  773. 
The  conrta  take  jodldal  notice  of  the  seneral, 
public  itatotes  of  flda  stated  aad  tbeM  la  a 
apodal  riaaon  irtiy  m  ibotUd  do  so  in  lbs 
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present  cue.  **A  munlclpAl  eocp(«atloii  to  a 
body  politic  or  corporate,  establlsbed  bjr  law 
to  assist  In  the  dvll  goTenunoit  of  tbe  state, 
wltb  delegated  aathorlty  to  regulate  and  ad- 
mlnlstar  tbe  local  or  IntraiuU  affairs  of  a 
city,  town,  or  district  which  is  Incorporated; 
*  *  *  an  agoicy  tnstltated  liy  tbe  state 
for  the  purpose  of  carrying  oat  in  detail  the 
objects  ot  gOTemment.**  Ooyle  t.  HcZntln^ 
7  Hoast  4A,  80  AtL  TSS,  and  Mayor,  etc,  o( 
WUmlngtOD  T.  Swing  (DdL  Sup;  April  IS, 
1S0»>  48  Aa  80S.  Oar  statntB  dl^enslng 
witii  tbe  proof  of  the  Incwporathm  and  a- 
Istsnca  of  a  oorponUlfn  plaintiff  or  defend- 
ant In  the  absence  of  an  affidavit  of  the  de- 
fendant daiyfng  the  exlstoico  of  sncb  corpo- 
ratloo  CKev.  Oode,  p.  701,  •!  9  an^cable 
allkft  to  pnMlc  and  prlrate  cwporatlons; 
and,  as  do  such  affldaTlt  was  filed  In  this 
case^  no  proof  of  tbe  Incoiporatloa  or  exist- 
ence of  tbe  defendant  waa  necessarr. 

It  to  not  dalmed  that  the  obstmctlon  whldi 
eansed  tbe  injnrjr  was  xriaced  In  the  street 
b7  tba  defendant  In  order  to  reader  the  de- 
fendant llaUe,  It  must  ai^ear  that  It  bad 
notice  or  knowledge  of  tbe  obstruction  for 
•ucb  time  as  would  have  ben  snffi<dent  for 
Its  removal  But  this  notice  or  knowledge 
need  not  be  express.  It  may  be  implied  or 
constmctire.  If  tbe  obstmctlon  existed  for 
a  con^erable  time  before  the  Injury,  the 
detoidant  may  be  presumed  to  have  bad 
knowledge  ctf  It  la  Roblnsm  t.  of  Wll> 
mlngton,  8  Honst  400,  82  AU.  847.  Oblef  Jus- 
tice Oomegys  said,  "If  tiie  Jory  were  satis- 
fied frcKn  the  erldoiee  tiiat  the  hxAe  was  1^ 
In  the  parement  ct  the  street  tor  as  much  aa 
m<uths,  there  could  be  no  doubt  that  the 
dty  was  guilty  of  negligence^  and  the  plaln- 
tur  woldd  be  entitled  to  reoorer.**  While  tiia 
allfgations  of  tbe  declaration  as  to  notice  or 
knowledge  of  tbe  alleged  obstmetlcm  are  not 
as  fwmal  and  direct  aa  are  nsual,  we  do  not 
consider  them  so  fatally  defectiye  aa  to  war- 
rant  na  In  wltiiholding  the  case  from  flie 
Jury.  Kuy  allegatlona  which  would  be  ad- 
Judged  Insufficient  on  temurrw  are  cnred  1^ 
pleading  ont.  While  there  to  In  tibe  decfaua- 
tlon  no  direct  allegation  at  notice  or  knowl- 
edge on  tbe  part  of  tiw  defradant,  tb«e  are 
repented  averments  which.  If  proved,  would 
wazTsnt  tbe  Jury  In  Inferring  audi  notice 
or  knowledge.  Of  this  character  are  the 
averments  aa  to  tbe  obstmetloa  being  over- 
sown and  obscured  by  grass  and  weeds,  Im- 
plying tbat  It  bad  been  In  the  same  place  for 
a  long  time.  Hr.  Lewla  one  of  the  town 
commissioners,  testified  that  he  knew  of  the 
obstruction  beftne  tbe  time  of  the  Injury, 
nr.  Etaocb  Downs  testified  that  be  bad  run 
Into  the  same  ebstruction  at  tbe  same  place 
more  than  a  year  before  tbe  Injury  to  the 
plaintiff,  and  there  was  abundant  testimony 
that  the  obstnictlOB  had  been  In  tbe  street 
kmg  enough  to  be  overgrown  and  bidden  1^ 
high  grass  and  weeda  Without  r^ardlng  tbe 
evidence  as  to  the  actual  knowledge  of  one  of 
the  oommisaioners,  there  waa  stuScient  erl- 
deace  to  Justify  tbe  Jury  In  finding  that  tbe 


defendant  was  chargeable  wltb  Implied  or 
eonatructive  notice  or  knowledge  of  the  ob- 
struction for  a  time  suffldait  tm  Ito  rsmovaL 
For  these  reasons  tbe  nonsuit  to  refnaed. 

NOTB.  Upon  reqnest  of  defendant's  oomisel 
a  Jntw  wu  wittadnm,  and  Judgakuit  rMidMed 
in  faror  of  the  plaintiff,  and  the  oaas  aettlsd  be- 
tveea  the  partlea 

O  Pen.  SBl) 

BBALS  V.  CHADWICK. 
(Supreme  Conrt  ot  Delaware.  March  0^  lOOOi) 

KOETGAOES—FORBCLOSUREl— SCIRE  FAOUS— 
PARTIB8— HORTOAGOR'S  HEIRS. 

1.  In  a  scire  fsdas  on  a  mortgage,  the  only 
Beceanry  party  defendant  la  tbe  nuHrtgafor,  it 
he  be  Imng,  whether  he  oontinoee  to  be  the 
owner  of  the  mortnaed  premises  w  not.  It  the 
mwtsafor  be  dead,  bla  execattw,  or  admlulstxa- 
tor,  it  there  be  one,  to  tbe  only  neoessaty  party 
denndant,  whether  the  mortgafed  premises  be 
owned  by  hdre,  devisees,  or  SMUgni  sabaeqnent 
to  the  mortgage. 

2.  All  persons  acqnirlng  title  to  or  rl^t  In 
mortgaged  premises  sabseqoent  to  the  mortgage 
take  Bubject  to  It,  and  sach  titie  or  right  Is  lia- 
ble to  be  barred  and  devested  by  a  sale  and  oon- 
veyance  nnder  proceedings  by  scire  facias  dnly 
serred  upon  tbe  mortgacor.  If  liring,  or  npoo  his 
executor  or  administrator  if  he  be  dead. 

In  banc.  Case  reserved  from  soperlor 
court,  Newcastle  county. 

Bjectmok^  by  Walta  B.  Seato  against 
George  A.  Cbadwkk.  Bobmlttsd  on  qnestians 

of  law. 

Ai^ed  before  LOBB,  a  J.,  and  BFB.17- 
ANCB.  PBNNBWIIiU  and  BOYCB.  JJ. 

T.  Bayard  Betoel,  for  ptototUL  WUllam  T. 
tynam,  tor  defendant 

BPRUANOEl  J.  Tbe  material  facta  met 
forth  in  tbe  case  stated,  upon  wbldi  arise  fbe 
questions  of  law  preaented  for  our  consIAen- 
tlon,  are  aa  follows:  Martin  Seals,  being  ael- 
sed  In  fee  simple  of  a  lot  of  land  sttnate  In 
Newcastle  coanty,  wltb  Loolsa  BeaiM,  hta  wife. 
In  1878  executed  a  mortgage  upon  said  prem- 
ises to  the  City  Building  A  Loan  Asssplatlon. 
eokdltloned  for  the  payment  of  a  debt  ot  9400; 
which  mwtgage  waa  thereupon  duly  recorded. 
The  aald  Martin  Seato  died  In  1880,  astoed  of 
said  premises  and  Intastate,  leaving  to  anr- 
vlve  Ifim  bto  s^  wife  and  three  chUdren,  Us 
only  h^  at  tow,  to  whom  tbe  aald  i^einlaes 
descended  under  the  Inteatote  laws  of  tills 
state^  subject  to  the  lien  of  the  said  mort- 
gage. Let^  ot  administration  upon  tiie  es- 
tate or  tbe  said  intestate  wore  didy  gnnted 
by  tbe  register  of  wllto  ot  Newcastie  oooaty 
to  Winiam  Seato.  Tbe  said  mortgage  debt  be- 
ing due  and  unpaid,  the  said  mortgagee  sued 
out  of  the  supoior  court  for  MewcaaUe  oonn- 
ty,  to  the  May  term,  18S1,  a  writ  of  scire 
fadai  upon  tbe  said  mortgage  againat  the  said 
WlUtom  Seals,  administrator  of  the  said  M:ar^ 
tin  Seals,  deceased,  and  Louisa  Seato,  aor- 
vMng  mortgagor  and  terre-tenant  The 
iherlff  made  return  to  tiie  said  writ  as  Co^ 
lows:  "Made  known  to  WUllam  8eal%  ad- 
Dlntetiator  of  Martin  Seals,  deceased,  per- 
sonally, April  20k  1881;  and  BKwtnns  est  aa  tc 
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Lonim  Seals,  ■oxriTlag  mortgacor.**  Judg- 
ment mm  rendered  at  tbe  Ma;  term,  1881,  for 
tte  mm  of  against  the  said  admlnls- 

tiatw  of  the  said  mortgagor.  A  wilt  of  levari 
fadaa  Traa  afterward*  Isaned  on  aald  judg* 
ment,  under  which  the  sheriff  sold  and  con- 
veyed the  said  mortgaged  premises  to  ^e  pm^ 
chaser,  the  said  building  and  loan  association; 
and  afterwards,  in  1804,  the  said  association 
coQvejed  all  of  Its  right,  title,  and  Interest  la 
said  premises  to  the  said  defendant,  George  A 
Ghadwlck,  who  has  ever  since  been  In  pos- 
session of  tbe  same.  The  said  action  of 
ejectment  was  brought  by  the  s^d  plaintiff, 
Waltor  B.  Seals,  one  of  the  three  children 
and  beirs  at  law  of  the  said  intestate,  Martin 
Seals,  for  tbe  recovery  of  the  possoislon  of 
one  equal,  undivided  third  part  of  tbe  said 
mortgaged  premises.  The  question  presented 
tor  our  etmslderatlon  Is  whether,  the  law 
of  tblB  state,  tbe  said  plaintiff,  Walter  SI. 
Seals*  should  bare  been  made  a  party  defmdr 
ant  to  tbe  said  action  of  sdre  facias  upon  the 
said  mortgage,  In  order  that  bis  equity  of  re- 
demptlon  In  said  mortgaged  premised  should 
be  foreclosed  or  barred. 

Tbs  proceeding  by  scire  facias  for  tbe  fore- 
closnre  of  mortgages  and  the  sale  of  mort- 
gaged land  was  first  glvm  to  the  countleB  now 
oon^oslng  tills  state  by  tbe  act  entitled  "An 
act  fi»  taking  lands  In  execution  for  pay- 
ment at  debts,*'  enacted  during  the  adminis- 
tratloa  of  Uent  Gov.  Patrick  Gordon,  which 
extended  fkom  1720  to  1796.  1  Del.  Laws,  p. 
lOe,  a  46  (Dig.  1829,  p.  204).  Section  S  of 
said  act  provides  that  when  default  aball  be 
made  by  any  mortgagor  or  mortgagors,  or  by 
his.  her,  or  their  belra;  executors,  admlnlstra- 
tors,  or  assigns.  In  payment  of  the  mortgage 
money  or  performance  of  the  condition  or  con- 
ditions which  they  or  any  of  them  should 
have  paid  or  performed,  It  shall  be  lawful  fbr 
iho  mortgagee  or  mortgagees  and  ''Us,  her, 
or  their  heirs,  executors,  administrators  and 
assigns,  at  any  time  after  the  eviration  of 
twtilvo  months  next  ensuing,  the  last  day 
wbereoa  the  said  mortyage  money  ought  to 
be  paid,  or  other  conditions  performed,  as 
aforesaid,  to  sue  forth  a  writ  m  writs  of  sc^re 
facias,"  tequlring  the  proper  officer  "t^  nuke 
known  to  the  mortgagor  or  mortgagors  his, 
ber.  or  ttieir  heirs,  executors  or  admlnlstratMs, 
tbat  be  they  be  and  vjpear,**  etc,  show. 
If  auTthlng  bs^  She,  or  tb^  have  to  say, 
wherefore  tbe  said  mortgaged  premises  ought 
not  to  be  seized  and  taken  in  execution  for 
payment  d  the  said  mortgage  mon^,"  etc. 
The  said  aectloa  tnrUur  ^ovldes  for  judg- 
ment In  favor  of  ttw  plaintiff  that  be  have 
execution  by  levari  fadas,  **by  virtue  whereof 
tbe  said  mortgaged  premises  shall  be  taken  In 
czeentlim,  and  ei^osed  to  sal^  and  upon  sal* 
conTeyed  to  tbe  buyer,**  etc,  and  tiiat  when 
tbs  Isnda  shall  be  sold  as  afinesald  tbe  pov 
SOD  or  persons  to  whun  ttuy  tfiali  be  sold 
shall  and  may  hold  and  ffiojoy  tbe  same,  etc, 
"dearly  discharged  and  freed  from  an  equity 
nod  benefit  ot  redemption,  and  all  other  In- 
cumbrances aids  and  raffersd  by  tbe  nuvt* 


gagon,  their  betas  or  aastgns.**  Tb]m  sscttoa. 

remained  tai  force,  without  diange^  ontll  the 
codification  of  the  laws  In  1852,  when  It  was 
condensed  In  form,  but  not  sltered  In  sub- 
stance,  except  by  the  omission  of  the  clause 
which  restricted  the  Issuing  of  the  setae  facias 
until  tlie  e:q>lratlon  of  12  months  next' after 
the  last  day  aKwInted  for  the  payment  of  the 
money  or  poformance  of  the  other  condlUons. 
As  so  codified,  this  law  has  remained  without 
alteratltm  to  tbe  present  time.  See  sections 
B5-C9,  c  111.  of  tbe  Codes  of  1SC2,  1874,  and 
1893.  Th9  following  are  tiie  parts  of  said 
chapter  111  bearing  upon  tbe  case:  "Sec  SG. 
Vpon  teeadi  of  the  condition  of  a  mortgage 
of  real  estate  by  non-payment  ot  tbe  mort- 
gage mon^.  or  non-pcffformance  the  eon* 
ditltms  stipulated  In  snch  mortgage  at  tbe 
times,  and  In  the  Tnaim^  therein  provided,  the 
mortgagee,  his  heirs,  executors,  administra- 
tors or  assigns,  may,  at  any  time  after  tbe 
last  day  -niuxeoa  the  mortgage  money  ought 
to  be  paid,  or  other  omdltions  perftMined,  sue 
out  of  tbe  superior  court,  of  tbe  county,  wbne- 
In  the  mortgaged  iwemlses  are  situated,  a  writ 
of  setae  fadaa  upon  such  mortgage,  directed 
to  the  sberlfl  oC  tbe  connQr,  and  cwnmandlng 
bim  to  make  known  to  the  mortgagor,  bis 
betas,  executors,  or  admlnlstratMi^  that  be  or 
they  be  and  appear,  before  the  said  court  to 
show  cause,  If  ai^  there  be,  wbmftm  the 
said  niOT^raged  premises  oagki  not  to  be  seised 
and  taken  tai  execution  fbr  payment  of  the 
said  mortgage  money,  witb  Interest,  or  to  sat- 
isfy tbe  damages  whldi  the  plaintiff  In  such 
sdre  fiudas  sball.  upm  ttia  record,  suggest  for 
tbe  non-fkerformance  of  said  oondlttons."  Soc- 
tloa  66  relates  to  tbe  pleas  ot  the  defSndant 
Section  S7  movkteo  for  judgment  that  the 
plaintiff  have  execution  by  levari  facias. 
*^ec  58.  lAider  a  levari  fadas,  awarded  as 
aforesaid,  the  mortgaged  premises  shall  be  tak- 
en in  execution,  and  after  notice  given  In  the 
same  manner  aa  In  other  cases  ot  tbe  sals  ot 
lands  JtBoa  execution  process,  sbaU  be  ex- 
posed to  pnUlc  sale,  and  upon  snch  sale  and 
confirmation  thereof,  shall  be  conveyed  by 
deed  to  Ibe  purdiaser,**  etc  Section  60  pro- 
vides tbat  tbo  peracHi  to  wbom  any  lands  aball 
be  sold  as  aforesaid  and  his  betas  and  aai^s. 
sban  held  the  same  **dlscharged  ftom  all 
equity  of  rednnptioa  and  all  other  taicom- 
brancea  made  and  suffered  by  Oie  mortgagor, 
his  hairs  or  assigns." 

It  Is  insisted  on  behalf  of  tbe  plaintiff  that, 
to  determining  who  are  necessary  parties  In 
sdre  fadas  proceedings  nndw  this  statute^ 
we  sbanld  be  guided  by  the  practice  of 
courts  of  equity  In  foreclosure  suits,  as  tbe 
Intentlaa  to  change  a  pre^dstlng  law  shall 
not  be  prssumed  unless  the  statute  la  dear 
and  expUdt  We  are  unable  to  say  irbether 
mortgages  vers  fbiedosed  by  suite  In  equity 
tn  this  colony  prior  to  tin  said  act  of.l726-M, 
but  tt  la  certain  that  eonrte  of  equHy  were 
btid  hen  long  before  ttiat  tlmsb  See  pream- 
ble to  chapter  28  (enacted  In  1721),  1  Del. 
lAwa.  pL  86.  Shwtly  after  the  adoption  of 
aald  act  sC  1726-66^  and  dnrins  tbs  sdmlals- 
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•tntloii  of  •lieat  Got.  Oordoiv  Tery;  full  «g- 
al^  poven  mre  glrea  to  the  coait  of  com- 
mon pleu  1)7  1  Dd.  I«ws.  pp.  180-182.  e.  Si, 
it  21-25.  The  lurt  of  1726-86  did  not  Uka 
away  ta  alter  tlie  chancery  method  of  fore- 
ckMnro  (Ftn  r.  Wharton,  6  X>el.  Ob.  200),  but 
provided  a  new  and  dUferent  remedy  at  law, 
to  which  the  practice  fai  courts  of  chancery 
Is  not  applicable:  Ibe  statute  provided  a 
conTcnlent,  simple,  and  speedy  remedy, 
which  should  be  administered  la  accordance 
wltb  the  terms  and  IntentlMi  of  the  statute^ 
and  without  regard  to  the  mon  cumbersome 
methods  (tf  courts  of  equity  In  foreclosuro 
suits.  Hie  following  are  important  features 
of  the  statute,  both  in  Its  original  and  codl- 
fled  forms:  (1)  "Assigns"  of  the  mortgagee 
are  mentioned  among  those  who  may  sue  out 
the  writ  of  scire  faciias,  but  "assigns"  of  the 
mortgagor  are  not  mentioned  among  those 
to  whom  thB  writ  Is  to  be  made  known,  "nils 
appears  to  clearly  Indicate  that  **assigns"  of 
the  nuntgagor,  subsequent  to  the  mortgage, 
need  not  be  made  parties  defendant,  or  be 
notified  of  the  writ  (2)  In  the  designation 
of  those  to  whnn  the  writ  Is  to  be  made 
known,  the  dlsJuncHve  conjunctloa  "or"  Is 
used.  Prom  this  we  Infer  that  the  writ  must 
be  ma'de  known  to  the  appropriate  parties, 
tI&  to  the  mortgagor,  If  llring,  or,  if  deed, 
to  his  «ecutor  or  administrator,  or,  If  there 
be  no  uecutor  or  administrator,  to  his  heirs. 
If  Oiey  hcdd  tbe  equity  of  redemption.  (3) 
niat  the  purchaser  nnder  the  levari  facias 
shall  hold  the  mortgaged  premises  dischar- 
ged <tf  all  equity  of  redemption.  Tbe  equity 
of  redemption  mentioned  Is  not  merely  that 
of  the  persona  made  defendants  In  the  scire 
facias,  or  of  those  to  whom  It  has  be«i  made 
known,  but  all  equity  of  redemption  of  all 
persona  claiming  under  the  mortgagor  sub- 
sequent to  the  mortg^e.  It  Is  well  settled 
In  this  state  that  a  mortgage  la  merely  a 
security  for  the  p^ment  of  a  debt,  or  the 
performance  of  some  other  c(mdItl(Hi.  The 
estajte  of  the  mortgagor  In  land  remains 
In  him,  and  passes  to  his  assignee,  devisee,  or 
heir,  subject  to  the  Hen  of  the  mortgage. 
What  Is  called  the  "equl^  <^  redemptl<m'*  is 
here  the  title  to  the  mortgaged  land,  with 
the  tight  to  redeem  It  from  the  Ineumbracce 
of  the  mortgage.  The  mortgagee  takes  by 
the  mortgage  no  tlUe  to  the  land,  but  merely 
a  Uen  upon  It,  which  upon  his  dying  intes- 
tate, paaaes.  not  to  his  h^r  at  law,  but  to  his 
execQtor  or  administrator.  A  mortgage  no 
more  devests  the  title  ot  tike  mortgagor  In 
the  miHtgaged  land  than  does  a 'general 
Judgment  devest  the  title  of  the  defendant  In 
land  bound  by  tbe  Hen  of  such  Judgment 
tt  is  the  familiar  practice  to  sell  lands  of  a 
decedent  upon  a  general  Judgment  recovered 
against  his  executor  or  administrator,  on  re- 
port of  referees  or  verdict  of  a  Jury,  without 
making  his  heirs  parties.  It  was  decided  In 
Latimer  r,  Peterson.  2  Bar.  (DeL)  366,  that 
lands  bound  by  a  general  Judgment  against 
a  decedent  are  bound  in  the  hands  of  tbe 
seir  or  doTisae  by  •  Judgmeot  tm  a  sdrB  fik 


das  against  the  sxecutor  or  administrator. 

and  that  it  Is  not  necessary  to  make  the  heir, 
devisee,  or  terr»-tenant  a  party  in  such  scCn 
facias,  to  Authorise  the  sale  of  the  land  In 
the  hands  ct  the  devisee  or  heir.  To  the 
same  effect  la  Robinson  v.  TunneB,  t  Boost 
887-88& 

The  question  now  before  as  Is  not  whetiier 
the  heirs  of  tiw  mor^agmr  were  proper  par- 
ties to  the  scire  faclaa  on  the  mortgage,  but 
wheQier  they  were  necessary  parties  In  order 
to  foreclose  and. bar  their  equity  ot  redemp- 
tion. We  have  been  able  to  find  In  our  Re- 
ports but  two  cases  bearing  directly  upon  tiiis 
question.  The  flrst  ot  these  is  Mendenball's 
Bx*r  T.  Odieltiree's  Ex*r  (1840)  8  Bar.  (DeL) 
202,  which  was  an  action  by  sdre  facias  on  a 
mortgage  against  the  executor  of  tiie  mort- 
gagor ahme.  The  court  say,  "The  sale  on  a 
levari  facias  issued  on  any  Judgment  now  to 
be  recovered  would  be  (tf  no  more  than  the 
mortga^r's  estate,  whatever  It  Is,  discharged 
of  the  equi^  of  redemption  and  all  other  In- 
enmbrances  of  the  mortgagor.**  We  have  In 
this  case,  00  yean  the  distinct  recognition 
of  tbe  practice  of  making  the  executor  or  ad- 
ministrator of  a  deceased  mortgagor  tiie  s(de 
party  defendant  In  tiie  sdre  facias,  and  a 
dedaration,  In  effect,  that  a  sale  In  sndi  ease 
would  be  (rf  the  whole  of  tbe  estate  of  tiie  de- 
ceased in  tbe  mortgaged  pnaidses,  dlscha^ed 
of  the  equity  of  redemption.  While  other  par- 
ties than  tbe  mortgagor,  or  his  executors  or 
administrators,  sach  as  heirs  or  aaslgneee  sub- 
sequent to  the  mortgage,  vrere  sometimes 
made  additional  parties  defendant,  we  bellere 
it  to  have  been  the  general  and  approved  con- 
struction of  the  statute  that  this  was  not  nec- 
essary until  the  case  of  Grant  t.  Jackson  ft 
Sharp  Oo.,  S  Del.  Ch.  40ft,  dedded  In  1882. 
resulted  la  great  doubt  i^n  the  subject 
ThlB  WBA  a  bill  to  redeem  lands  from  tiie  Hoi 
(tf  a  mortgage  and  to  have  dower  asdgned 
therein.  The  v^ttxM  facts  wen  as  follows: 
One  Grant,  beihg  seised  in  fee  simple  of  said 
land,  wltb  his  wife,  the  complainant,  executed 
a  mortgage,  vpai  the  aame,  and  afterwards 
both  Joined  In  a  deed  conv^ing  said*  land  to 
<nie  Susan  Stafford,  subject  to  said  mortgage. 
A  wilt  of  sdn  fades  upon  said  mortgage  was 
afterwards  sued  out  i^inst  the  uld  Grant 
and  wife,  but  waS  not  served  upon  either  ot 
them  or  npon  Stafford,  who  then  owned  tbe 
land;  the  only  service  being  upon  certain 
sons  who  In  legal  contemplation  were  not 
terre-tenants.  Ndtwlthstandlng  the  want  of 
proper  service  of  the  writ;  Judgment  was  ren- 
dered for  the  plaintiff,  anix  tiie  land  was  sold 
and  conveyed  under  a  levari  fadas  Issned 
thereon.  In  commenting  upon  tiie  obvloas  Ir- 
regularity of  tiiese  proceedings,  the  diancd* 
lor  said,  "Our  statutes  authorUng  the  sale  of 
mortgaged  pnmlses  Air  the  payment  of  a 
mortgage  debt  must  be  held  as  Intending  that 
those  having  a  real  and  Stabstantial  ownership 
In  the  mortgage  premises  Should  have  service 
of  tbe  writ.  In  order  tiiat  they  may  show 
cause  nhy  execution  of  tiie  mor^ge  debt 
should  not  be  made  of  tbdr  tands."  And 
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again,  *Tbe  conreyanoe  of  the  land  by  Grant 
and  -wlf ft  to  SoBan  Stafford  before  tbe  snlnf 
out  of  the  scire  faclaa  rendered  It  necessary 
that  she  shonld  hare  been  snmmoned  as  terre- 
tenant  ot  tbe  land,  In  order,  that  her  estate 
fliereln  mlgbt  be  bound  by  the  Jndgment  to 
be  recoTo^  on  tbe  scire  fadas,  and  to  be 
taken  In  execntlon  for  the  payment  of  the 
debt"  As  the  bill  was  Tery  properly  dis- 
missed upon  tbe  ground  that  the  complainant 
was  barred  of  her  dower  by  Joining  with  her 
hnsband  In  the  conTeyance  of  their  whole  In- 
terest and  estate  tn  the  land,  the  above^noted 
lemartu  may  be  regarded  as  somewhat  obiter; 
but,  howerer  this  may  be.  we  emirtiaticaUy 
dissent  from  the  proposition  that  It  Is  neces- 
BSury,  tat  scire  facias  proceedings  npon  mort- 
gages, to  make  parties  defendant,  or  to  serve 
with  the  writ,  all  pen<»is  having  "a  real  and 
substantia]  ownership  In  the  mortgaged  prem- 
ises," acquired  snbseqnent  to  the  mortgage. 
In  order  to  foreclose  and  bar  snch  ownership. 

PennsylTanla,  Ohio,  and  Ullnole  are  the 
only  states,  so  far  as  we  know,  having  stat- 
ntes  relating  to  tbe  foreclosure  of  mortgages 
by  scire' facias  similar  to  onr  own.  Section  8, 
c.  152,  p.  247,  2  St  at  Lai^  Pa.,  adopted  In 
1705,  Is  almost  Identical  with  said  section  5 
of  onr  act  of  1726-^.  The  following  cases 
were  under  the  sold  act. of  170S:  In  Mather 
v.  Oark  (1833)  1  Wattst  481,  It  was  held  that 
tt  Is  not  necessary  to  give  to  the  terre-tenant, 
holding  the  mortgaged  premises  under  a  con- 
veyance by  the  mortgagor  subsequent  to  tbe 
mortgage,  notice  of  the  scire  fAclaa  on  tbe 
mor^ge,  or  to  make  him  a  party  to  the  pro- 
ceeding In  any  way.  In  wder  to  make  a  good 
and  valid  sate  of  the  premises  nnder  snch 
proeeedlngK  Meveys  Appeal  (1846)  4  Pa.  St 
80,  decided  that  the  said  act  of  170S  did  not 
reqalre  that  the  terre-tenant,  or  pnrchasers 
tmder  tbe  mortgagor,  should  be  made  parties 
to  the  proceedings  by  scire  facias  on  a  mwt- 
gage.  tn  Ttyon  v.  Munson  (187S)  77  Pa.  9t 
260,  being  a  sdre  facias  against  tbe  admin- 
istrator of  the  mortgagor,  the  heirs  of  the 
mortgagor  not  being  parties,  It  was  held  that 
under  the  said  act  of  170S  the  administrator 
was  the  proper  party,  that  It  was  not  neces- 
■ary  to  make  the  betos  parties,  that  the  pro- 
ceeding was  binding  op  the  heirs,  that  the 
effect  of  the  sale  was  to  transfer  the  estate  to 
title  pordiaser  aa  fnlly  as  It  existed  In  the 
mor^agor  at  the  time  the  mortgage,  and 
tbat  the  sale  eztJognished  the  title  of  tiie 
lielTS.  A  statute  of  Ohio,  '-adopted  from  tbe 
vtatntes  <tf  Peonsylvanla,"  anthorlaed  "a  writ 
of  sdre  fadas  against  the  mwtgagor,  or  mort- 
gagors, or  bis,  her,  or  their  heirs,  executors  or 
administrators."  Bar.  Laws  1828,  p.  2S2,  | 
1.  In  Blggerstsff  r.  Loveland  (1837)  8  Ohio, 
44,  the  sdre  fadas  was  agalnM  the  adminis- 
trator of  tbe  mor^r&sor  alone.  The  cotirt 
M^t  "The  object  of  the  statute  was  to  give 
m  snmmary  remedy  to  the  mortgagee,  by  en- 
abling him  In  aae  actl<ai  to  recover  or  liqui- 
date -bis  deb^  and  to  subject  tbe  landed  se- 
enrlir  to  the  satttfudoa  oC  it  *  *  *  tt 
46A.-4B 


Is  the  contemporaneous  constroctioD  that 
must  govern,  and  we  believe  that  construction 
to  have  been  that  where  a  sdre  facias  was 
sued  out  after  the  death  of  the  mortgagor. 
It  might  be  sued  out  according  to  tbe  words 
of  tbe  act  against  eltiier  the  executor  or  ad- 
ministrator, or  against  the  belr,  according  to 
drcumstances.  If  there  was  a  personal  rep- 
resentative, the  suit  must  be  commenced 
against  him;  If  not  then  against  tbe  real 
represeotatlve."  Held,  that  the  sheriff's  sale 
devested  all  Interest  of  the  plaintiffs,  the 
heirs  at  law  of  the  mortgagor.  This  decision 
was  followed  In  Helghway  v.  Pendleton  (184C) 
15  Ohio,  785.  Tbe  statute  of  lUlntris  giving 
the  remedy  by  scire  facias  required  the  offi- 
cers to  whom  the  writ  is  directed  "to  make 
known  to  the  mortgagor,  or  If  he  be  dead,  to 
his  beirs,  executors  or  administrators,  to 
show  cause  If  any  they  have  why  Judgment 
should  not  be  rendered,"  etc.  Rev.  St  1846. 
p.  304,  I  23.  In  RockweU  v.  Jones  (1869)  21 
111.  279,  the  scire  facias  was  against  the  ad- 
ministrator of  the  mortgagor,  his  heirs  not 
being  parties.  The  court  referring  to  the 
above-quoted  provision  of  the  statute,  say: 
"This  language  Is  clear  and  explicit,  that  the 
plaintiff  may,  when  the  mortgagor  Is  dead, 
at  his  election,  make  either  the  heirs,  execu- 
tors, or  administrators  defendants,  as  he  may 
choose.  The  language  is  In  disjunctive,  and 
we  can  by  no  known  rule  of  construction  say 
that  it  requires  the  heirs  to  be  parties.  If  tbe 
plaintiff  shall  choose  to  proceed  against  the 
executors  or  administrator.  The  writ  vras 
manifestly  In  compliance  with  the  statute, 
and  was  therefore  against  the  prc^r  parties. 
*  •  •  The  Judgment  •  •  •  must  have 
predsely  tbe  same  effect  as  if  It  were  against 
the  mortgagor  himself,  If  he  were  living." 
In  Cblckering  v.  Falles  (1861)  26  lU.  508,  It 
was  held  that  a  proceeding  to  foreclose  a 
mortgage  sdre  fadas  Is  governed  by  the 
practice  of  courts  of  law,  and  not  of  courts 
of  equity;  that  no  persons  but  the  mortgagor, 
or.  In  case  of  his  death,  his  executor  or  ad- 
ministrator, are  required  to  be  made  parties; 
and  that  assignees  In  bankruptcy  and  subse- 
quent purchasers  and  incumbrancers  are  re- 
quired to  take  notice  of  proceedings  by  sdre 
facias,  and  to  protect  their  own  rights. 

Public  policy  would  seem  to  favor  that  con- 
struction of  our  statute  which  would  tend  to 
encourage  loans  upon  the  security  of  real  es- 
tate, and  thus  promote  Improvements.  To  re- 
quire the  holders  of  mortgages  to  trace  out  all 
subsequent  devolutions  of  title,  and.  bring  In- 
to court  all  persons  Interested  In  tbe  mort- 
gaged premises,  as  heirs,  devisees,  assignees, 
or  incumbrancers,  would  often  be  extremely 
hiconv«ilent  If  not  impossible.  Onr  statute 
Imposes  npon  the  holders  of  mortgages  no 
such  burden.  Hie  only  necessary  party  de> 
fendant  Is  tbe  mortgagor,  If  he  be  living, 
whether  he  continues  to  be  the  owner  of  the 
mortgaged  premises  or  not  If  the  mortgagor 
be  dead,  his  executor,  or  administrator.  If 
thece  be  aae,  la  tte  mlr  aecesaaiy  parly  de- 
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temSaat,.  wliaUier  mortgaged  premises  be 
owned  by  helm,  derlseea,  or  asslgiu  gubae- 
queat  to  tbe  mortgage.  AU  peraoiu  acqnlr- 
log  title  to  or  rigbt  In  mortgaged  premiaes  snb- 
■eqnent  to  the  mortgage  take  nt^ect  to  It, 
and  sndi  title  or  right  la  liable  to  be  barred 
and  devested  a  aale  and  coDTOTanoe  imder 
proceedings  bjr  adre  fadaa  duly  served  opon 
the  mortgagor,  If  llTlng,  or  upon  bis  executor 
or  adnilnlatrator,  If  be  be  dead.  We  aze 
tiierefore  of  the  (VtaUoa  that  by  the  lav  of 
this  state  tbe  aald  plaintiff,  Walter  B.  Seals, 
was  not  a  ne^nary  par^  In  said  action  of 
■die  Csclas,  in  order  that  his  equity  of  re- 
denyrtlon  In  said  mortgaged  premiaes  should 
be  torecloeed  or  barred,  and  that  bis  equity  ot 
redemptton  In  said  premises  vas  barred  and 
devested  by  the  aald  aale  and  conveyance  un- 
der the  aald  scire  fadaa  inoceedinga.  It  la 
ordered  Uiat  this  opinion  be  certified  to  tbe 
aald  superior  court  for  Newcastle  county. 


(198  Pa.  278) 

DRX3SBACH  T.  ROSS  K  al. 
(Sapreme  Court  of  PenDsylvanla.    March  2S. 
1900.) 

intBTOAOBS— BLECTRIC  LIGHT  PLANT— PHOP- 
ERTY  COVERED. 

A  mortgage  of  real  estate  and  an  electric 
Hffht  plant  fa  the  boroogh  of  W.,  with  its  ap- 
partenances,  corera  a  pole  ilne  Id  the  borough 
of  L.,  physically  and  cootinuously  attached  to 
the  plant,  and  constituting  an  essentlAl  part 
thereof,  without  which  the  plant  would  be  nse- 
lees. 

Appeal  from  court  of  common  pleas.  Carboo 
county. 

Suit  by  J.  U.  Dreiabach.  troate^  ^afaiat 
David  Boea  and  others,  to  enjoin  defendants 
from  pnrduudng  and  aevwlng  a  pole  line  from 
an  dectrlc  light  plant  covered  by  a  mortgage 
to  i^sJnUfl.  Decree  tar  plaintiff.  Defendaata 
sftpeal.  Affirmed. 

The  description  of  property  In  the  mortgage 
la  aa  follows:  "All  the  real  estate  of  the  Car^ 
bon  Conn^  Imj^ovement  Company,  Limited, 
situated  in  the  borough  of  Welssport,  Carbon 
county,  Pemu^lvanla,  with  the  inqnrovements, 
coDslsting  of  sereral  brick,  stone,  and  frame 
messoagea  or  tenements,  conslsthig  of  store 
and  store  houses,  dwelling  houses,  planing 
mill,  stock  and  ^ing  house,  lumber  sheds, 
steam  engine  and  boiler  house,  lce<nanufae- 
turlng  building,  stable  and  wa^on  shed,  and 
other  buildings  and  Imjurovements  thereon 
erected,  together  with  the  steam  engine,  boil- 
ers, water  wheels,  dynamos,  and  other  elec- 
trical machines  and  plant,  ice-manufacturtng 
machines,  plant,  apparatus,  and  all  other  ma- 
chinery and  flztnres  therein  re4>ectively  con- 
tained or  appertaining,  or  belonging  thereto, 
with  the  railroad  th^eon  constructed,  situate, 
lying,  and  being  In  the  borough  of  Welssport, 
In  Carbon  county,  in  the  suce  of  Pennsylva- 
nia, bounded  and  described  according  to  the 
recent  plan  thereof  made  by  Franz  Mackl,  dvil 
en^eer  and  surveyor  of  the  said  county,  in 
the  month  eC  October,  18Q6,  aa  follows*  to  wU: 


BBSroBTBB.  <Pa. 

[Hextt  fMlowB  deacr^^oQ  at  the  preMlase  br 
metea  and  boonda.]  Together  with,  aU  and 
singular,  tbe  buildings,  Improvements,  macbln- 
ery,  flztnres,  steam  engines,  boilers,  dynamos, 
electric  plant,  macblnea  for  making  Ice,  rail- 
roads, sidings,  turbines,  waters,  water  rights, 
water  courses,  roads,  streets,  alleys,  paaaagea, 
rights,  Ub^ea,  privileges,  hereditaments,  and 
appurtenances  whatsoever,  unto  the  said  here- 
by granted  promises  bdoni^  or  In  any  wise 
appertslnhig,  and  the  rev«sloi»  and  ranaln- 
ders,  rents,  Issues,  and  profits  therectf." 

H.  D.  Lents,  Richard  a  Dal^  and  F.  Berto- 
lette,  for  ankdlants.  Wm.  G.  E^eyman,  Av> 
aoe  Hegrd^  and  B.  O.  Nothateh^  tor  ^^wOee. 

PSR  CURIAM.  The  learned  court  below 
found  as  a  fact  "that  the  dectrlc  light  line, 
poles,  wires,  dynamos,  etc  f<Rin  a  iMrt  of  the 
electric  light  plant  lata  the  property  of  the 
Carbon  County  Improvement  Company,  lim- 
ited, and  are  appurtenant  tberetos  and  are 
covered  by  the  mortgage  aforesaid,  and  ttxm 
part  of  the  security  jdedged  to  secure  the  pay- 
ment of  the  bonds  secured  by  the  mortgage 
aforesaid,  and  the  biterest  thereon,  m  well  as 
all  the  machinery  and  tlxtnres  In  and  upon 
said  mortgaged  property."  And  the  court  fur- 
ther found  "that  the  electric  light  pole  line  In 
the  borough  Lehlghton,  and  the  electric 
light  wires  fastened  to  the  masts  in  the  streets 
and  connected  with  tbe  plant  in  the  borough 
of  Welssptxt,  late  the  property  of  the  Carbon 
County  Improvement  Company,  Limited,  form 
a  part  of  the  real^,  and  are  covered  by  tbe 
mortgage."  And  among  the  conclusions  of 
law  the  court  farther  found  as  follows;  '*It 
thus  aivears  that  the  pole  line  in  Lehlghton 
was  an  essential  part  of  the  dectrlc  liffht  plant 
In  WelsQKirt,— so  essentlsl  that  without  it  the 
plant  and  the  real  estate  covered  by  the  mort- 
gage would  be  uselees.  To  sever  the  pole  line 
would  be  to  destrc^  the  t^ant  The  pde  line 
was  necessary  to  carry  the  dectric  light  cur- 
rent to  consumers  In  Lehli^ton.  It  was  at- 
tached physically  and  Cfrntlnnoady  to  the 
plant  In  Welsqwrt,  and  while  the  plant  was 
In  operation  tbe  electridty  created  by  the  ma- 
chinery was  passing  to  and  fro,  going  from 
and  returning  to  the  dynamos,  and  thus  cod- 
stituUng  one  machine  or  plant.  Evidently  It 
was  the  full  Intent  ot  the  parties  who  ececteA 
the  plant  in  Wdssport  to  make  the  pole  tine 
in  diqiute  a  part  of  the  macbine  viant  attached 
to  tbe  real  estate."  The  controversy  turned 
upon  the  question  whether  the  part  of  the 
plant  whldi  was  contained  within  the  terri- 
tory (tf  tbe  borough  of  Lddgfaton  was  real  or 
personal  estate,— whether  It  was  so  connected 
with  the  plant  in  Weissport  as  to  be  a  neces- 
sary part  of  It,  and  therefore  bound  by  the 
lien  of  the  m<Higage.  The  above  *1"*<^'Fg^ 
which.  In  our  i^inlon,  could  not  have  been 
otberwlae  under  the  evidence^  fflqpoee  oC  the 
question.  We  are  dearly  of  (q^IiUon  that  the 
court  below  was  ^tirely  correct  In  its  flod- 
Ings  of  fact  and  conduslons  ot  law.  The 
principles  upon  which  the  question  was  ruled 
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are  ttaonmghlj  well  establigbed.  and  Tery  fa- 
miliar to  tbe  pn)fe«^<au]  mind.  It  1>  bc^oad 
donbt  that  thej  bare  direct  applfcation  to  tbe 
clear  facts  of  the  i^eaoit  caae.  Decree  af- 
flrmed  and  appaal  dlamtaed  at  tlw  coat  o(  tbe 
api>eUanta. 


(195  Pa.  m) 

LBONAHD  T.  HBBHUAN. 
(Sopfeme  Oonrt  of  FeanBylTanla.   MarA  96; 
1900.) 

ncniBT  TO  mpLon-MAffnR's  duty— 

HACHIMBRT. 
Where  the  elevator,  in  mnning  which  tbe 
operator  was  iojared,  waa  not  oat  of  repair, 
and  was  of  a  kind  in  ordinary  use,  the  master 
ia  not  liable,  thoagrh  tbe  operator  had  told  the 
roaater'B  aaperintendent  that  there  alioald  be 
fitarda  at  the  aidea  of  the  evator,  and  the  an- 
perintendent  had  promlaed  to  pronde  them. 

Appeal  from  court  of  eommcoi  plea%  Leb- 
anon CDnnt7. 

Actl<ni  b7  Olandlns  Leonard  agalnat 
Adolpb  Herrman,  taUllng  under  the  firm 
name  of  Herrman,  Anlmm  &  Co^  for  per- 
sonal injarloe  received  by  plaintlCC,  while  in 
def endanf  a  employ,  in  operating  an  elevator. 
From  a  Judgment  <«  a  verdict  directed  Cor 
defendant,  plaintiff  appeals.  Affirmed. 

Thomas  H.  Capp  and  J.  MarahaU  Fnnck, 
for  aroellant  Howard  O.  Bhirfc,  tm  a]ipd- 
lea. 

FSLL,  J.  An  employw  la  under  an  obli- 
gation to  his  employe  to  furnish  reasonably 
safe  machinery  and  appliances,  but  It  Is  not 
In  every  case  for  a  Jury  to  determine  the 
standard  of  safety.  If  it  were,  there  would 
be  no  means  by  which  an  employer  could 
protect  himself,  as  bis  Judgment,  founded 
OD  bis  experience  or  the  advice  of  those  best 
able  to  advise  bim,  would  be  subject  to  re- 
view by  others  often  utterly  Incompetent  to 
form  any  Intelligent  opinion  of  the  matter. 
Hm  legal  test  of  reasonable  safety  In  ma* 
dilnery  or  methods  Is  ordinary  use,  and  a 
jury  cannot  be  permitted  to  set  up  any  oth- 
er. Hie  rale  and  the  reasons  on  which  it  Is 
founded  are  clearly  stated  by  our  Brother 
Mitchell  in  Titus  v.  Railroad  Co.,  196  Pa. 
St.  ei8k  20  AtL  BIT.  aa  follows:  "Absolute 
safety  Is  unattainable,  and  employers  are 
not  Insurers.  They  are  liable  for  the  conse- 
quences, not  of  danger,  but  of  negligence; 
and  tbe  unbending  test  of  negligence  in 
methods,  machinery,  and  appliances  is  the 
ordinary  usage  of  tbe  business.  No  mas  la 
bcM  by  law  to  a  higher  degree  of  skill  than 
the  fUr  average  of  bis  profession  or  trade, 
and  tbe  standard  of  due  care  Is  tbe  c«idnct 
of  tbe  average  prudent  man.  Tb»  test  of 
negligence  In  emj^yns  Is  the  sam^  and, 
however  strongly  ttivf  may  be  convinced 
that  there  Is  a  better  or  less  dangerous  way, 
no  Jury  can  be  permitted  to  say  that  the 
oaual  and  ordinary  way,  commonly  adopted 
by  tboee  In  the  same  bntiness^  Is  a  negligent 
way.  for  which  llablUtj  shall  be  Imposed.** 


Tbe  plaintiff  was  familiar  with  the  elevator 
in  the  use  of  which  he  was  injured.  He  bad 
been  employed  at  the  defendant's  works  for 
a  numbw  of  years,  and  he  had  (grated  tbe 
elevator  tm  at  least  one  year.  There  wae 
not  the  atlghtest  evidence  that  the  elevator 
was  out  of  repair,  and  the  overwhelming  evi- 
dence vras  tbat  It  was  of  a  kind  in  ordinary 
use.  There  was  no  room  for  doubt  on  these 
subjects,  and  thrae  was  nothing  which  would 
have  vrarranted  a  contrary  finding  by  the 
Jury.  Tbe  plalntlfTs  main  reliance  was  up- 
on his  testimony  that  a  week  before  the  acci- 
dent be  bad  told  the  superlntend^t  that 
there  should  be  guards  at  the  sides  of  tbe 
elevators,  and  that  the  auperlntendent  had 
promised  to  jirovide  them.  But  this  testi- 
mony could  not  help  Ibe  plaintiff's  case  un- 
less it  appeared  that  there  was  in  fact  a  de- 
fect which  it  was  the  duty  of  the  employ«r 
to  remedy.  This  did  not  appear,  and  no 
promise  made  by  the  defendants  snperin- 
tendent  could  give  rise  to  a  duty  not  recog^ 
nlEed  by  law.  The  InstructltHi  by  tbe  learn- 
ed Judge  was  cleai^  rl|^  and  tbe  Judg- 
ment Is  afflmied. 


Off  Pa.  ui) 
MOORS  et  al  V.  JAGODB. 

(Supreme  Court  of  Pennsylvania.   March  lA. 

1900.) 

WARZHOnSBHSN— RIGHTS  OV  HOLDBR  OT 
aaCBIPT. 

1.  S.,  president  of  tbe  K.  Co.,  become  owner 
of  aeTeral  adJoiDlng  houses,  and  converted  them 
Into  a  warehouse,  with  offlcee  on  one  front. 
With  the  exception  of  a  few  offices  rented  to 
third  parties,  the  whole  premises  were  nsed  as 
offices  and  storehoose  of  the  K.  Co.,  as  import- 
ers and  dealers  In  wool.  After  a  whUe  the  K. 
Co.,  fiDding  they  had  room  to  spare,  offered 
storage  fadlltles  to  others,  at  first  In  their  own 
name,  bnt  shor^  afterwards  In  the  name  of 
tbe  S.  Storage  warehouse;  but  wHh  respect  to 
the  storage  of  the  K.  Oo.'8  aoodi  there  was  no 
material  change  in  methoaa  All  the. ware- 
house «nploy6s  were  on  the  pay  roD  of  the  K. 
Co.,  were  treated  as  sabjett  to  Its  orders,  and 
the  course  of  dealioc  showed  a  constant  inter- 
mingling of  the  businesB  of  the  two  concerns, 
it  they  were  not  a  Joint  concern.  HM  Uiat,  as 
regards  goods  belonging  to  or  deposited  by  the 
K.  Co.,  the  S.  Storage  War^ouse  was  not  a 
warehouse,  within  Act  Sept.  24,  1868  (P.  L. 
1867,  p.  1868),  protecting  the  title  of  the  hold- 
er of  a  receipt  for  goods  stored  with  warebonse- 
men. 

2.  Wool  was  Imported  by  the  E.  Co..  wbldi 
bought  on  a  letter  of  credit  from  plaintiff  bank- 
ers, and  tbe  seilers,  as  agreed,  drew  a  draft  on 

ElaintifEs'  correspondent,  and  sent  it,  with  a 
til  of  lading,  to  plaintiffs,  who  indorsed  the 
bill  of  lading,  and  sent  It  to  the  K.  Co^  get- 
ting In  return  an  agreement  of  the  K.  Co.  to 
receive  and  hold  tbe  wool  as  agents  of  plain- 
tiffs, to  store  it  In  idaintiSs*  name,  and  deliver 
warehouse  receipts,  with  power,  however,  to 
sell  and  transmit  the  *identical  receipts*'  to 
plaintiffs.  Tbe  K.  Co.  rectived  the  wool  from 
the  ship,  and  took  it  to  a  bnildlng  used  by  It  as 
a  Btorebonse  for  its  goods,  and  by  ths  S.  Storage 
Warebonse  as  a  public  warehouse  for  the  goods 
of  othera  The  wool  was  placed  therein  as 
goods  ot  the  K.  Co.,  and  wtered,  not  on  any 
books  kept  In  the  warehouse  as  "stwed"  coodst 
but  ia  the  leceipt  book  et  the  K.  Ok.  by  Its 
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emploxfl,  to  Kpresent  mflvdundlw  oa  hand. 

OTer  which  the  companr,  as  owner,  bad  tali 
and  free  cootroL   The  K.  Go.  sent  receipt*  to 

rratiffs  mirportins  to  be  warehonn  receipta 
the  S.  Storage  Wareheiue.  Thereafter  tbe 
Co.  delivered  the  wool  to  defendant  on  ad- 
vances, in  the  regular  coarse  of  his  business, 
withoQt  kaowle^e  or  notice  on  his  part  of 
piaiotiSs*  title,  and  withont  any  knowledge  on 
the  part  of  those  In  charge  of  tlie  warehonse 
that  they  wei-e  charged  with  any  duty  of  re- 
straining the  K.  Oo.  from  their  accustomed 
freedom  of  action  in  regard  to  their  goods. 
BM,  that  plaintiffs  could  not  recover  therefor 
of  defendants,  the  goods  not  being  "stored"  in 
a  warehouse  within  Act  Sept  24,  ISOtf  (P.  L. 
1867,  p.  13G3),  protecting  the  title  of  the  holder 
of  a  receipt  for  goods  stored  with  a  warehoos*- 
man. 

Appeal  from  coort  of  common  pleaa,  Phila- 
delphia county. 

Action  by  Joseph  B.  Moors  and  another, 
trading  as  J.  B.  Moors  &  Co.,  against  Philip 
Jagode,  trading  as  Jagode  &  Co.,  for  value 
of  wool  alleged  to  bare  been  converted  to  de- 
fendant's use.  Judgment  for  defendant 
PtotDtifni  awML.  Aflbmed. 

Josepta  de  F.  Jnakin.  for  ^pellants.  H. 
Ia  Barre  Jayoe.  N.  Dubois  MlUer,  and  Blddle 
ft  Ward,  for  qtpellee. 

MITOHELIi,  J.  The  irool  wblcb  la  fbe 
subject  of  this  suit  was  Imported  bj  the 

Keen-Sutterle  Company,  which  bought  on  a 
letter  of  credit  from  plaintiffs,  and,  in  ac- 
cordance with  prerioos  agreement  the  sellers 
of  the  wool  drew  a  draft  upon  the  London 
correspoitdenta  of  the  plalntiflSt  and  sent  it 
with  a  bill  of  lading  and  Invoice,  to  plainUffi 
In  advance  of  the  arrival  of  the  wool  in  this 
country.  Plaintiffs  then  Indorsed  the  bill  of 
lading,  and  sent  it  to  the  Keen-Sutterle  Com- 
pany, getting  in  return  what  Is  called  by  the 
parties  a  "trust  receipt"  by  which  the  Keen* 
Sutterle  Company  agreed  to  receive  and  hold 
the  wool  as  agents  of  the  plaintiffs,  to  store 
it  in  plaintiffs'  name,  and  deliver  warehouse 
receipts,  etc.,  with  power,  howerer,  to  sell 
and  transmit  the.  "Identical  proceeds"  to 
plaintiffs.  This  is  as  far  as  It  Is  necessary 
to  go  Into  particulars,  and  down  to  this 
point  it  may  be  taken  aa  conceded  that  plain* 
tiffs*  title  was  complete  and  invulnerable. 
Subsequently,  however,  the  Keen-Sutterle 
Company  delivered  the  wool  to  defendant 
upon  advances,  in  regular  course  of  business, 
and  without  knowledge  on  the  d^endant's 
part  or  anything  to  put  bim  on  notice  of 
plaintiffs'  title.  Neither  party  b^ng  In  any 
fault  the  superiority  of  right  must  be  de- 
termined by  the  strict  legal  title.  This  de- 
pends as  the  learned  referee  correctly  held, 
on  the  decisive  question  whether  the  wool 
was  in  fact  "stored"  with  a  warehouseman, 
80  aa  to  bring  the  title  of  the  holder  of  a 
receipt  within  the  protectJon  of  Act  Sept  24, 
1866  (P.  h.  1867,  p.  1363).  This  act  Is  In  dero- 
gation of  the  conmiOQ  law,  and  establishes  aa 
exception  to  the  general  course  of  business, 
whldi  la  conducted  on  the  presumption  that 
title  to  personal  pcopraty  accompanlea  poi- 


•esalott.  To  bring  a  case  within  the  cKcep- 

tion,  therefore,  all  the  reatUsltes  of  the  atat- 
tite  most  be  shown  to  exist  We  had  occa^ 
slon  to  consider  the  act  In  n«danen'«  Nat 
Bank  Thomaa  Kent  3Ug>  Go^  186  Pa.  St 
556»  40  AtL  lOlSb  and  It  was  there  hdd  that 
the  receipt  mvat  be  one  iawied  by  a  bona 
fide  warehouseman,  and  the  mere  holding 
of  himself  out  to  the  wwld  or  genml  veputa 
is  not  snfiadan^  If  he  la  not  anch  in  fact  In 
the  present  case  the  referee  reviewed  the 
evidence^  and  found  the  facta  yrlfh  great  care 
and  clearness,  and  appellants'  elaborate  and 
Ingenlons  argnmeit  has  not  diaken  hla  con* 
elusion.  The  Keen-Sutterle  Company  deliv^ 
ered  to  Oie  plaintiffs  certain  receipts,  admit- 
ted to  be  In  doe  form,  pnmnrtinc  to  be  ware- 
house receipts  by  the  F.  W.  Sotterie  Stovaffe 
War^use.  The  hlstotr  of  this  wardionae 
was  as  follows:  F.  W.  Sutterle,  who  was 
the  president  tO.  On  Kean-Sottsrle  Company, 
became  the  owner  of  several  adjoining  hooa- 
ea,  and  converted  tfaem  into  a  warehotiae, 
wltb  offices  on  cue  finnt  Some  of  flieae 
offices  were  rented  to  third  partlei,  tmt  wifli 
these  flKcepttons,  the  whole  premises  were 
used  88  offices  and  storehouse  of  the  Keeft- 
Sntterie  Company;  as  Importers  and  dealos 
In  wooit-sidns,  etc.  After  foor  or  Ave  yean 
of  business  In  tills  way,  tbe  company,  flnding 
that  they  had  room  to  qnr^  offered  storage 
facilities  to  others,  at  first  in  their  own  name, 
bat  shortly  after  In  tbe  name  of  tbe  F.  W. 
Sutterle  Stcoage  Warehouse,  and  did  oonsld- 
«able  business  with  outside  parties  iR  this 
manner.  But  with  respect  to  the  storage  oC 
the  Keen-Sutterle  Company's  goods,  there 
was  no  material  change  in  the  methoda  pre- 
Tlonsly  pursued.  All  the  warehouse  em- 
ployes were  on  tiie  pay  roll  of  the  company, 
were  treated  as  subject  to  its  orders,  and  the 
course  of  dealing  showed  a  constant  Inter- 
mtngUng  of  the,  bntiness  of  the  two  con- 
cerns. If,  Indeed^  tb^  should  not  be  more 
properly  called  one  Joint  concern.  In  Trade- 
men's  Mat  Bank  t.  Thomas  Kent  Mfe.  Ca, 
186  Pa.  St  See^  40  AO.  1018,  abready  cited. 
It  waa  held  that  a  warehouseman,  within  the 
contemplation  ot  the  statute  must  be  another 
than  the  owner  of  tbe  goods,  and  in  tUs 
requisite  the  present  case  entirely  falls.  On 
the  facts  fonnd  by  the  refoee,  It  is  <aear 
that  whatevear  might  be  ito  chacacta  In  re- 
gard to  goods  deposited  for  storage  by  third 
Iiartles,  so  far  as  regards  goods  bdonging  to. 
or  deposited  by,  the  Kea-Sntterle  Company, 
tbe  F.  W.  Sutterle  Storage  Warehonse  was 
not  a  warehouse  at  all,  wlttUu  tbe  act 

But  there  Is  a  stlD  farther  defect  In. plain- 
tiffs' tltte.  TbB  wool  -was  not  deposited 
them  or  In  their  name.  When  It  arrived  It 
was  received  1^  the  Keen-Sutterie  Company 
from  the  ship,  by  virtue  of  their  possession 
4tf  the  bin  ot  UUUnib  and  the  nfHee  mwrta 
that  "the  undlapnted  evidence  shows,  and  it 
Is  found  as  a  fact  that  these  goods  were 
brought  to  the  wardiouae  by  the  Keen-Snt* 
terle  Company,  who  had  been  Intrusted  by  J. 
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a  Btoon  ft  Co.  wltb  tbe  bni  of  lading;  that 
when  brougbt  to  the  warehouse  the  wool  was 
placed  tliert!lD  as  the  goods  of  tbe  Keen-Bot- 
tetle  Compan;,  entered,  not  on  any  books 
kept  In  tbe  warehouse  by  Belaterling,  tbe 
foreman,  as  'stored'  goods,  but  entered  In 
tbe  receiving  book  of  the  Keen-Sutterle  Com- 
pany, kept  by  Belaterling,  tbe  employfi  of 
that  coDspany,  to  represent  merchandise  on 
band  In  the  store,  over  whlcb  tbe  company,  ba 
owner,  had  full  and  free  control,  and  which. 
In  fact,  was  subseqnently  deUroed  from  tbe 
store  to  the  defendant  without  any  knowl- 
edge upon  the  part  of  those  In  charge  of  the 
warehouse  that  they  were  charged  with  any 
duty  of  restraining  the  Keen-Sntterle  Com- 
pany from  tbetr  accustomed  freedom  of  ac- 
tion In  procuring  tbe  unrestrained  delivery 
of  the  goods,  as  the  convenience  of  tbe  busi- 
ness required."  This  finding,  which  Is  amply 
sustained  by  the  evidence,  la  conclusive  of 
tbe  case.  Tbe  fact  that  the  action  of  tbe 
Eeen-Sutterle  Company  wa!b  not  only  a 
breach  of  duty,  but  an  actual  fraud  upon 
tbelr  principals,  tbe  plaintiffs,  does  not  help 
tbe  latter.  They  must  recover,  If  at  all,  on 
a  complete  and  perfected  title  In  fact,  under 
the  requirements  of  tbe  statute.  This  tbe 
learned  referee  correctly  found  that  tbey  had 
not  established.  Jo^ment  affirmed. 


098  ps.  my 

KAUFMAN  V.  BUBGBRT. 
(SapEWie  Oonit  9t  Penii«rlTfinla.  KarA  M, 

i9oa) 

WILLS-OSTIBB  IK  gVB-RVtTKICnOir  ON  ■ 

POWBR  OF  AUBNATIOK. 

A  will  declarinst  "I  give  and  devise  to 

*  *    *    C*  bis  heirs  and  assigns,  forever, 

*  *   *  the  farm;"  and  thereafter  providing, 
direct  tbat  the  farm  devised  to  my  sod  Q. 

shall  not  be  .liable  (or  any  debts  of  his  contra o- 
tion,  nor  sball  tbe  same  be  iocunibered  or  sold 
for  any  of  bis  liabilities,  not  shall  my  son  sell 
or  dispose  of  any  part  thereof,  bnt  the  same 
■ball  go  aod  vest  Id  his  heirs,. nnless  Ik  shall 
devise  tbe  same  by  his  last  Will,  •  •  * 
which  he  is  •  ♦  •  empowered  hereby  to  do," 
—gives  C  an  absolnte  estate  In  tee  simple,  and 
the  attempted  restrictlou  on  power  of  allena- 
tton  la  void.  ■ 

Appeal  from  court  of  common  pleas,  Berks 

connty. 

Action  by  Oyms  W.  Kaufman  against  Ben- 
Devllle  Bu^ert  to  recover  purchase  money  for 
land  sold  by  plalntltT  to  defendant  Judgment 
for  plaintiff.   Defendant  appeals.  Affirmed. 

Ira  P.  Rotbermel,  for  ^pellant.  Stereiu  & 
Stevens,  for  appellee. 

GREEN,  a  J.  There  cannot  be  the  least 
doubt  tbat  the  estate  given  by  tbe  will  of 
Daniel  B.  Kaufman  to  his  son  Cyrus  William 
Kaufman  in  the  land  tn  question  Is  an  absolute 
estate  In  fee  simple.  The  devise  la  In  the  fol- 
lowing words:  "1  give  aad  devlsd  onto  my 
BOD  Gftm  William,  his  heirs  and  assigns,  for- 
ever, from  and  after  the  expiration  of  eigh- 
teen years  from  the  date  hereof,  the  form  on 


whldi  I  now  live,  altoate  In  Maldencreek 
township,  afwesald,  bounded  as  follows,"  etc. 
Tbe  payment  of  some  legacies  was  Imposed, 
and  a  subjection  to  some  reservations,  but 
none  of  these  affect  tbe  <diaracter  or  extent  of 
tbe  devise  or  of  tbe  estate  thereby  created. 
In  the  latter  clause  of  tbe  will,  which  la  sup- 
posed to  have  diminished  tbe  estate  below  a 
fee  simple,  the  testator  directed  as  follows: 
"It  Is  my  will  and  I  direct  that  tbe  farm  de- 
vised to  my  son  Oyros  WUllam  shall  not  be 
liable  for  any  debts  of  his  contraction,  nor 
shall  the  same  be  Incumbered  w  sold  for  any 
of  his  liabilities,  nor  shall  my  son  sell  or  dis- 
pose of  any  part  thereof,  but  tbe  same  shall 
go  and  vest  In  bis  heirs,  nnless  be  shall  devise 
tbe  same  by  bis  last  wIU  and  testament,  which 
be  is  anthortsed  and  empowered  hereby  to 
do."  'It  Is  very  clear  that  the  estate  devised 
was  an  estate  In  fee  simple,  vrlth  power  to  dis- 
pose of  tbe  same  by  wlU,  bnt  not  by  deed. 
In  other  words,  an  attempt  was  made  to  con- 
fer a  fee-simple  estate  shorn  of  a  power  to 
alienate  except  by  wilt  The  authorities  aie 
quite  clear  that  In  such  case  the  estate  In  fee 
simple  passes  to  the  devisee,  and  tbe  condition 
against  alienation  Is  void,  Tbe  case  of  Janr- 
etche  V.  Proctor,  48  Fa.  St.  466,  vras  almost 
predsdy  Uke  this.  Woodward,  C.  Jm  deliver- 
Ing  the  opinion,  said;  "Such,  then,  Is  this 
win,— the  devise  of  an  absolnte  estate  to  tbe 
wife,  wtOi  all  tbe  rights  of  a  tenant  In  fee, 
(fzcept  tbe  power  at  alienation,  and  wltb  di- 
rection that  wbat  may  remain  of  tbe  property 
at  her  death  may  be  equally  divided  among 
the  chlldrm.  Now,  a  power  of  alienation  Is 
necessarily  and  inseparably  Incident  to  an  es- 
tate In  fee;  and  tbesefore.  If  lands  be  devised 
to  A.  SBd  biB  helra  upon  oendldon  tbat  be 
shall  not  allen^  the  condition  Is  void.  4  Kent. 
Comm.  131;  McWIUlams  v.  Nlsely,  2  Serg.  ft 
R.  613;  Schummacber  v.  Negus,  1  Denio,  448. 
*  *  *  A  partial  restriction,  such  as  not  to 
alien  to  a  pariJenlar  penoa  or  tbr  a  limited 
time,  may  be  supported,  tiot  a  general  re- 
straint of  alienation,  when  annned  to  an  ab- 
solute estate.  Is  void,  upon  tbe  ^miliar  prin- 
ciple tbat  conditions  repugnant  to  tbe  estate  to 
which  they  are  annexed  bind  aoL**  In  tbe 
forcing  case,  llie  restraint  was  open  the 
pawn  of  sllenadon;  to  tbe  (MM  followlnib  It 
was  npon  the  liability  of  the  estete  devised 
for  the  debts  of  tbe  devisee  (Keyser's  Appeal, 
Naglee's  Estate^  67  Pa.  St  2B6),  to  which  we 
held  that  a  devise  In  fee,  with  eoudltlcm  tliat 
It  shall  not  be  liable  for  the  debts  of  the  de- 
visee, is  as  repugnant  to  the  estate  devised  as 
a  condition  not  to  alien.  In  tbe  opinion  ci  tSie 
lower  court  by  Sharswood,  J.,  irtildi  was 
adopted  by  this  coort,  it  was  said:  we 
have  here  the  case  of  a  trust  of  the  fee  ftvlng 
tbe  cestui  que  trust  tbe  benefldal  estete^  with 
a  provlalon  that  It  shall  not  be  Uabla  to  the 
debte  of  the  cestui  qne  trust  Such  a  pro- 
vision.  If  there  had  been  no  trust,  would  have 
been  as  repugnant  to  the  estate  devised  as  a 
condition  not  to  alien.  *  *  *  It  aeeins  to 
me  that  ttie  mrae  lateq^iattkm  of  a  dtj  tms- 
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tee  win  not  enable  a  testatw  to  fin  a  bene- 
ficial estate  Id  fee  simple,  wltb  all  the  Inci- 
dents of  ownership,  except  that  of  liability 
for  debts."  In  the  second  clause  of  the  will 
aboTc  dted,  and  the  one  which  contains  tiie 
attempted  restrictions,  the  very  words  which 
make  the  estate  of  the  devisee  a  fee  simple 
are  again  repeated,  as  follows:  "Bnt  the  same 
shall  go  and  vest  In  his  heirs,  tmless  he  shall 
devise  the  sam^"  etc  So  that  It  cannot  be 
argued  that  the  case  comes  within  the  line  of 
jtedsions  tha^  where  any  estate  In  fee  Is 
given,  yet  by  subsequent  provisions  of  the  will 
an  intent  Is  manifested  to  redace  the  fee  to  a 
less  estate,  the  fee  shall  not  pass.  These  are 
the  cases  cited  for  the  appellant,  but  It  Is  quite 
dear  that  they  cannot  apply,  because,  In  the 
subsequent  clause  in  this  will,— the  very 
clause  which  Imposes  the  restrictions,— It  Is 
expressly  again  declared  that  the  estate  shall 
go  to  bis  heirs;  thus  repeating  the  words  that 
declare  a  purpose  to  make  the  estate  of  the 
devisee  a  fee-simple  estate.  Tbe  same  prin- 
ciples are  again  announced  and  enforced  In 
the  case  of  Good  v.  Flcbtbom,  144  Pa.  8t 
287,  22  Atl.  1032.  Our  Brother  Mitchell,  de- 
livering the  opinion,  said:  "So  here  the  tes- 
tator gave  an  absolute  fee,  with  express  pow- 
ers to  consume  or  convey.  He  did  not  de- 
vise the  miconsnmed  residue  himself,  but  de- 
sired his  wife  to  do  so.  He  put  his  request  in 
strong  words,  ordinarily  importing  command, 
bat  80  vsed  as  to  Indicate  only  an  Intent  not 
to  rednce  the  estate  previoosly*  given,  but  to 
control  one  of  Its  Incidents.  Where  that  Is 
the  Intent,  no  words,  however  strong,  amount 
to  more  than  a  request  whldi  cannot  be  en- 
forced by  law."  There  are  many  other  cases 
to  tbe  same  effect,  but  It  Is  not  necesmiy  to 
dte  them.  Judgment  alBmietL 


096  Pk.  22S) 

Ib  k  RBTNOLD?  BSTAm 
A^eal  of  OABPBNTBIL 

(Supreme  Ooort  of  Pennsylvania.  March  28, 

1900.) 

ORPHANS'  OOURT-^rURISDIOnON  —  EZFENSn 
or  ADHINI8TRATI0N— RBCORD. 

1.  The  orphans*  court  has  jurisdiction  to  d» 
cree  a  sale  of  decedent's  real  estate  to  pay  Ur 
pensea  of  administration. 

2.  Expenses  of  administration  are  not  debts 
of  decedent,  and  not  subject  to  the  limitation 
of  the  liMi  thereof,  so  that  a  sale  for  their  pay- 
ment may  be  decreed  after  expiration  of  the 
Hen  of  tbe  debts. 

3.  The  record  disclosing  that  the  decree  of 
the  orphans'  court  for  a  sale  of  decedent's  real 
estate  was  for  the  payment  of  a  debt  due  the 
executor,  and  his  account  showing  that  the  bal- 
ance claimed  by  him  and  allowed  by  the  court 
was  for  comnussions  and  expenses  of  admin- 
istration, th^  are  snffldrat  to  idiow  Jorisdl^ 
tioo. 

Appeal  from  orphans'  court,  Wyoming 

oonnty. 

In  the  matt»  ot  the  estate  of  PhUetns  H. 
Beynolds,  deceased.  A  role  granted  Byron 
Oarpenter  on  C3iarles  Gardner,  executor  of  de- 
ecaaed.  to  ihinr  cuus  why  a  tale  of  real  m- 


tate  at  deceased  diould  not  be  set  sslde,  was 
discharged,  and  said  Carpenter  appeals.  Af- 
firmed. 

John  A.  SlttsM'  and  OL  O.  Dc^hdmer,  Cor 
appellant  James  BL  Frear  and  Harding  A 
Harding,  for  appellee. 

FELL,  J.  The  (Hphana'  conrt  has  Jtiriaffic- 
tion  to  decree  the  sale  of  the  real  estate  of  a 
decedrait  to  pay  the  expenses  of  the  admin- 
istration of  his  estate.  SmSi  expense*  are 
not  debte  of  the  decedoit,  and  ttie  law  lim- 
iting the  lien  of  his  debts  does  not  apply  to 
them,  and  a  sale  tor  their  payment  maj  be 
decreed  after  the  ^ilratlon  of  the  Uen  of  the 
debte  of  a  decedent  Oobangh's  Appeal, 
Pa.  St  148;  Dmrny**  Appeal,  48  Pa.  St  UBi 
The  decree  of  the  conrt  waa  condusive  of  the 
fact  that  the^  waa  a  balance  due  the  ezeen- 
tor.  Indeed,  this  la  not  controverted,  bnt  n 
la  dalmed  that  among  the  Items  of  imdlt  in 
the  final  account  tit  tbe  exeeutor  waa  one  that 
should  have  been  disallowed,  and  Uie  Uaat 
towamce  of  which  would  have  left  a  balance 
In  his  hand*  aftw  deducting  bis  e^oiaes  and 
commissions.  The  accoonlt  waa  confirmed 
nisi  befm  the  order  of  sale  was  made,  and 
abKrtntely  aeven  days  aft»  the  date  of  the 
order.  All  parties  Interested  In  Ibe  dlstclbii- 
tton  and  in  the  real  estate  had  notice,  and  no 
one  of  than  has  ever  objected  to  tiw  aeooimt 
The  credit  r^rred  to  was  not  ftor  a  debt  of 
the  decedent  which  had  been  paid  by  tbe  ex- 
ecutor, and  as  to  whldi  he  would  have  stood 
In  the  shoes  of  a  creditor,  and  with  w>  high- 
er rights.  It  waa  for  tbe  payment  to  the 
widow  of  a  part  of  her  exemption  in  money, 
when  It  does  not  appear  from  the  inventory 
fliat  any  m<m^  came  Into  tiie  aecntor^ 
bands.  Whefli«.  under  tiw  notice  of  dalm 
given  by  the  widow,  she  was  strictly  entitled 
to  receive  tUs  payment  depends  upon  fiurts 
which  are  not  dlsdoaed  the  recrad,  and 
whkdi  cannot  be  asctttalned  frau  It.  If  tier 
dalm  was  made  after  the  (personal  pn^erty 
had  been  oonvnied  Into  money,  she  was  oi- 
Utled  to  the  amoont  paid  to  her.  Btno^s 
Appeal,  118  Pa.  St  11.  4  AtL  60.  Tke  record 
disposes  the  fSot  that  tlie  decree  ot.  sale  was 
for  the  KMyment  ot  a  debt  dne  ttie  emeator. 
and  his  account  shows  that  the  balance  dalm- 
ed  by  him  and  allowed  by  the  court  was  for 
commissions  and  expenses  ctf  admlnlstrafioo. 
This  ims  sufficient  to  give  jmisdlctlon,  and 
the  sale  passed  a  valid  ti^  The  deene  Js 
afBrmed  at  the  costs  of  tbe  Hfpdlant 


(196  Pa.  291) 

In  re  HBMINOWAY*B  EISTATB. 

Supreme  Court  of  Pennsylvania.  March  98^ 
1000.) 

WILLS-^SANB  DBIiUBION. 

l.To  make  ont  an  Insane  delusion  of  testa- 
trix, her  belief  must  be  that  something  exfsts 
which  does  not  exist  and  which  no  rational 
person.  In  the  absMioe  oC  svldcnca^  wettid  bav* 
believed  to  exist 
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2.  Ta  affect  a  will,  It  most  be  shown,  not  onlj 
that  testatrix  was  under  an  insane  delnrion. 
bat  that  the  will  was  the  i^nlt  thereof;  and 
her  exdnsion  ot  her  sons  from  benefits  under 
tht  will  cannot  be  ndd  to  be  the  result  of  her 
detnsioD  that  they  bad  robbed  her  In  settliny 
her  husband's  estate,  where  the  will  waa  made 
8  years  after  h«r  saspidona  were  first  aroused, 
when  she  showed  great  anger,  and  she  haTing 
thereafter  often  expressed  a  wish  that  tiiey 
would  Tisit  her,  and  asked  frtends  to  intercede 
with  them  In  her  l>riialf,  and  <Hie  of  them  hav- 
faks  riaited  her  only  <nce,  and  the  oth«r  not  at 
alL  prior  to  the  making  ot  the  wlU,  and  tha« 
being  eTtdenn  that  she  eomplalned  Uttwly  of 

Appeal  from  ocphana'  court,  Nortb&mptoa 
comity. 

In  the  matter  of  tlie  estate  oC  Sazah  Hem- 
ingway,  deceased.  From  a  decree  refusing  an 
issue  of  derlsarit  vel  dmi,  and  digmlsslng  an 
appeal  trtaa  the  register  of  wUs,  Frank  O. 
Hemingway  a^walB.  Afflnned. 

The  opinion  ot  the  court  below  Is  as  Col> 
lows  (Schuyler,  P.  J.): 

"This  Is  an  appeal  from  the  dedslon  of  the 
register  admitting  to  probate  a  paper  purport* 
log  to  be  the  last  will  of  the  decedent.  Her 
teetamentary  capacity  la  attacked,  and  there 
is  n  charge  of  undue  Influence,  but  the  latter 
charge  has  not  betm  mu^  pressed,  nor  fai  It 
contended  with  rery  much  eamee loess  that 
the  testatrix  lacked  general  testamentary  ca- 
pacity: but  the  serious  complaint  is  that  the 
wQl  was  the  result  of  a  ddusion,  and  we  are 
asked  to  award  an  issue  to  determine  that 
qaeetlon.  The  facta  are  within  a  narrow  com- 
pass. The  testatrix  was  a  widow,  and  left  to 
anrrlTe  her  two  s«is  and  a  daughter.  By  her 
will  she  passes  over  her  two  sons  entirely, 
and  gives  the  bulk  of  her  estate  to  the  daugh- 
ter. Prior  to  the  death  ot  her  husband,  which 
antedated  the  will  nearly  eight  years,  she  and 
ber  sons  were  on  the  bestof  terms,  but  soon  aft- 
er that  event  trouble  arose  between  them  ovtx 
the  settlemoit  of  ber  husband's  estate.  She 
charged  her  sons  with,  trying  to  rob  her,  and 
persisted  in  the  bdlef  that  they  had  robbed 
ber  down  to  the  time  of  her  death.  There  was 
not  the  slightest  fonndatloa  for  these  suspi- 
cions, and  the  appellant  (one  of  the  sons)  now 
contends  that  they  were  the  result  of  delusion, 
such  as  to  invalidate  the  will,  b  that  so? 
We  are  constrained  to  answer  the  gnestloD  in 
the  n^ative,  and  on  the  auth<»1ty  of  In  re 
McGovran's  Bstata,  186  Pa.  St  208.  88  Aa 
816,— the  very  latest  d^verance  of  the  sn- 
prerae  court  «i  the  subject  of  insane  delusions. 
In  that  case  the  testatrix  was  a  single  woman, 
ber  nearest  kindred  being  cousins  in  the  first 
degree.  By  her  will,  after  a  few  minor  be- 
queata,  slie  dbrected  the  Iwlance  of  her  estate 
to  be  distributed  under  the  Intestate  laws; 
excluding,  however,  cue  of  the  cousins.  The 
fe^lngs  of  the  testatrix  towards  this  cousin 
underwent  a  marked  change  shortly  tnlor  to 
the  making  ot  the  wlIL  Up  to  that  time  their 
relations  had  been  kindly,  but  suddenly  the 
testatrix  became  suspicious  of  her,  and  was 
unwilling  to  have  her.  in  the  house,  fearing 
tb&t  she  might  take  the  testatrix's  Ufe^  It 


waa  omceded  at  llie  bearing  Oat  the  conaln 
was  discriminated  against  in  the  will  aolely 
because  of  this  change  of  feeling,  and  there 
was  nothing  in  the  evidence  to  explain  or  ac- 
count ffar  It;  and  yat  it  waa  bdd  that  thaaa 
facts  did  not  make  out  a  case  of  delusion.  In 
the  legal  acceptation  of  that  term,  and  this 
oo  the  flksory  that  to  constitute  delnslop  the 
bdleC  must  be  that  anmethlng  exists  which 
does  not  exist,  and  which  no  rational  person, 
in  the  absoice  of  evidence,  would  have  believ- 
ed to  exist  1^9  reaaoBlng  ct  Jndfe  Stewart, 
before  whom  the  case  waa  heard  In  the  court 
below,  and  whose  optnlon  was  adopted  by  tbe 
supreme  court,  in  support  of  this  cmiduslon. 
Is  Bo  IrrealstfU^  and  It  fits  ao  exactly  tbe  ease 
at  bar,  that  we  may  well  be  excused  from  any 
further  dlscusshm  of  the  question.  It  may  not 
be  easy,  yet  we  think  It  poesltde,  to  leconcDe 
McOovran'a  Bstate  with  Thcmuu  t.  Gairter, 
170  Fa.  St.  272,  83  AtL  SI.  but,  whether  pos- 
sible or  not  K  contains  tbe  last  word  at  am 
siqfreme  court  on  the  sul^ect  vl  Inaane  deln- 
slons,  and  by  that  we  must  be  govemed. 

"But  evoi  If  it  be  conceded  that  tbe  testae 
trix  waa  labwlng  under  a  delusion,  Ibst  alcme 
would  not  entitle  tbe  appel^t  to  an  Isane. 
The  burden  would  stUl  rest  upon  blm  to  show 
that  the  win  In  questioa  was  the  xesnft  of  the 
ddnsion.  Does  tbe  evidence  show  that  to 
have  be«i  tt»  case?  When  the  suspicions  of 
tbe  testatrix  were  first  azonsed  againat  her 
sons,  they  were  fplUnred  by  a  paroxysm  of 
anger,  during  wblcb  she  ttirew  a  heavy  iron 
wreacb  at  one  ot  than,  and  attempted  further 
violence  upm  him,  and  ber  anger  continued 
unappeased  for  a  considerable  time.  As  the 
years  rolled  by,  howeva*,  she  began  to  show 
s^ns  of  relenting.  She  lived  oitlrely  alme^ 
without  even  a  servant  She  often  expressed 
a  wish  that  her  sods  would  visit  ber,  and 
spoke  to -some  of  ber  friends  to  Intercede  with 
them  hi  that  behalf.  On  one  occasion  she  met 
one  of  ber  sons,— the  one  at  whom  she  had 
thrown  the  wrench,— end  greeted  him  affec- 
tionately. During  the  six  years  preceding  the 
date  of  the  will  that  son  never  visited  b«r, 
and  during  the  same  period  the  other  won  vis- 
ited her  but  once,  and  then  on  Invitation.  We 
must  not  be  too  swift  to  censure  these  sons 
for  their  seeming  neglect  It  the  tertimony  is 
to  be  believed,  their  mother  was  a  very  pe> 
collar  old  lady, — fault-finding,  complaining^ 
whimsical,  suqtldoua,  and  with  a  tempo:  of 
her  own.  While  her  suspicions  agaUtst  bw 
sons  seem  to  have  been  smoth^ed,  they  were 
not  entirely  squdched.  She  had  suffldeat 
means  of  her  own  to  supply  every  reasonable 
want  vrhlle  ber  daughter,  between  whom  and 
tbe  eons  there  was  bitter  hostility,  and  who 
was  a  regular  visitor  at  ber  house,  stood  ready 
and  willing  to  render  her  servioe  in  time  ot 
need.  It's  an  open-question  whether  the  stma* 
declining  to  visit  the  mother  under  these  dr* 
cumstances  was  not  an  act  oi  commendable 
prudence.  But  this  Is  only  by  the  way.  Tbe 
question  is,  what  effect  If  onj,  did  this  seun- 
Ing  neglect  have  on  tbe  testatrlxT  According 
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to  the  dai^hter,— and  like  to  attcontradlcted,— 
tbe  testatrix  compIaJned  of  It  bitterly.  Was 
this  why  Bbe  disinherited  her  sons?  Who  can 
tell?  Cwtaln  ft  ii  that  in  no  juMt  jiew  of 
the  teatlmony  coold  a  Jnry  find  that  It  was 
not  It  would  be  a  rain  proceeding,  therefore, 
to  award  an  Issue  to  try  the  aaestlon.  On 
both  of  the  grounds  abore  mentioned,  we  ate 
clearly  of  the  opinion  that  the  appellant  Is  not 
entlQed  to  an  Issue  to  try  the  question  of  de- 
luslm,  as  we  are  equally  clear  that  the  same 
Is  tme  of  the  charge  of  genoal  testamentary 
Incapacity  and  the  charge  (tf  undue  influence." 

H.  J.  Steele*  for  tuDpdlant  Ruaaell  a  Stew- 
art and  W.  &  KtrkpatUck*  for  aweOeo. 

FSB  OnBIAU.  We  thhik  the  i^Inlon  of 
the  learned  court  below  aufflcleutly  vindicated 
the  condusloa  reached,— ihat  the  lasue  asked 
for  in  this  case  ought  to  be  reused.  The  caae 
of  In  re  Mcdovran's  tistate,  186  Fa.  St  203. 
S9  AtL  816,  cited  by  the  teamed  judge,  clear- 
ly rules  the  present  application.  Tlils  case 
was  followed  in  refusing  the  application,  and 
we  theref«e  affirm  the  decree  tot  Qie  reaaona 
stated  b  the  oplnlcHi  of  the  court  below. 


(US  Pk.  »0) 

OOHUONWBIALTH  r.  HATB, 
(Snpreitie  Court  of  PemwylTania.  Hardk  30, 

1900.) 

IHgANirr-OOHlflSSION  TO  INQUntB  INTO  Z»- 

NIAL— AFPEAI< 

1.  A  petition  under  Act  May  14,  1874  (F.  L. 
160),  for  a  commiBsioQ  to  InQoIre  Into  the  sani- 
ty of  a  prisoner,  should  allege  that  the  insanity 
occurred  after  the  trial. 

2.  Act  May  14,  1874  <P.  L.  160),  simply  pro- 
Tiding  that  OS  petition  being  made  stating  that 
a  prisoner  is  beliered  to  be  Insane,  It  shall  be 
lawful  for  the  court  to  appoint  a  commissioner 
to  inqolre  Into  his  mental  condition,  merely  re- 
quires the  appointment  where  a  propel  case  is 
made  oat;  and,  the  record  showing  no  proof 
that  he  was  insane,  denial  of  the  petition  will 
not  be  disturbed. 

Ain>eat  frmn  court  of  oyo*  and  termini, 
Fayette  county. 

Mark  Thomaa  Hays  was  convicted  of  mur- 
der. A  petition  thereafter  made  fOr  appoint- 
ment of  a  cwmnlsslon  to  Inquire  into  his  san* 
Ity  was  denied,  and  he  appeals.  Affirmed. 

(3eo.  B.  Jeffries,  for  appellant  W.  IL  Orovr, 
Dlat  Atty.,  for  the  Commonwealth. 

PER  CUHTAM.  O^e  appellant  waa  convict- 
ed of  murder  ot  the  flnt  degree.  A  new  trial 
was  refused  after  argument  In  the  court  be- 
low, and  thereafter  a  petition  waa  filed  ask- 
ing Uie  coort  to  appoint  a  commlasUm  of 
three  dtlBaia  to  Inquire  Into  the  aanlty  of  the 
appellant  After  full  argument  was  had  np- 
on  tldi  petition.  It  waa  refused,  and  therenp- 
on  llie  presoit  appeal  was  tafcot  Ttb  peti- 
tion Is  not  printed,  and  we  are  not  Informed 
of  Its  contratob  except  In  ft  general  way.  It 
to  ftated  In  the  btotory  of  the  case  '*tbat  on 
October  8,  1889,  a  petttltn  was  flied  setting 
forth  the  fact  that  It  to  bdtersd  that  tlie 


said  Mark  Thomas  Hays  to  insane,  and  of  tm- 
sound  mind,  and  that  he  should  be  removed 
to  a  hospital  for  'the  insane,"  etc.,  and  asked 
fliat  "a  commission  be  app(Hnted  to  Inquire 
Into  his  insanity,"  etc,  and  that  "said  peti- 
tion was  ordered  to  be  flled,  and  placed  upon 
the  argument  list  by  the  court"  It  does  not 
appear  that  any  testimony  was  taken  to 
prove  the  tacts  set  forth  In  the  pedtloo.  nor 
that  even  any  supporting  affidavits  were  pre- 
sented with  the  petition.  It  does  not  appear 
that  the  alleged  insanity  of  the  prisoner  oc- 
curred after  the  trial,  nor  whether  he  waa 
Insane  when  the  case  was  tried.  If  the  latter 
was  the  fact  of  course  that  defense  must 
have  been  made  on  the  trial,  and  found 
against  him.  If  the  alleged  Insanity  occurred 
after  the  trial,  that  fact  should  be  conspicu- 
ously set  forth,  and  supporting  testimony  of 
a  very  convincing  character  should  have  been 
taken.  As  the  record  is  exhibited  to  na.  It 
contains  nothing  but  an  allegation  ot  a  be- 
lief that  the  prisoner  is  insane,  unsupported 
by  a  fragment  of  proof  to  that  effect  The 
court  that  heard  the  petition  and  the  argu- 
ment In  its  favor,  and  had  the  prisoner  be- 
fore them,  and  heard  also  the  trial  of  the 
cause,  has  refused  the  petition.  Upon  what 
possible  ground  can  we  say  that  the  oonrt 
was  In  error?  Obviously,  none^  The  act  ot 
1874  does  not  command  that  upon  the  mere 
presentation  of  a  petition  the  court  shall,  as 
a  matter  of  right  in  the  prisoner,  award  the 
commission,  but  simply  provides  that  it 
shall  be  lawful  for  the  court  to  do  so.  That 
means,  of  course,  that  the  court  shall  have 
the  power  to  do  so  If  a  pn^er  case  Is  made 
out  Whenever  a  court  refuses  such  an  ap- 
plication, the  necessary  inference  is  that  In 
the  opinion  of  the  court,  the  essential  facts 
have-not  been  established  to  warrant  the 
granting  of  the  commlsslim.  As  we  have  no 
means  of  knowing  whether  there  were  any 
such  Acta  It  is  impossible  for  us  to  say  that 
the  court  was  In  error  in  refusing  the  peti- 
tion. The  order  of  the  coort  bdow  is  affirm- 
ed, the  appeal  Is  dismissed,  and  the  record 
to  remitted  for  the  pnipose  ot  execotloa. 


^  CU6  Pa.  SOT) 

PAUIi  V.  KUNS. 
Supreme  Ooort  of  Pennsylvania.  MaiA  26^ 

1900.) 

■SBOUnON  SALB— DISTRIBOnOH  OV  f«0- 
CEBDS-IN8TRUCTI0NS. 

Where  the  question  was  whether  the  busi- 
ness whldh  A.  sold  to  her  husband  was  hers,  or 
had  always  belonged  to  htm,  so  that  her  daim 
against  mm  for  the  psrchase  money  waa  a 
fraud  on  his  creditors,  and  she  testifled  that 
she  commenced  bosiness  with  her  own  money 

gil,000  her  father  had  given  her),  and  the  tes- 
mony  was  that  the  husband  had  $500  when  he 
bought  the  business  of  hor.  It  is  ground  for 
reversal  that  the  court  In  its  charge  mAde  no 
reference  to  the  $1,000.  but  stated  that  the  jury 
should  find  for  her  if  they  ttelleved  the  husbsnd 
gave  her  the  $500  with  which  to  start  business. 

Api>eal  from  court  of  common  iteik  FUto^ 
dBlphto  ooontr. 
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FMgned  tarn  between  VS.<M%  C  FhuI,  trad- 
ing as  Panl  BroSn  and  Anna  Knns.  Ind^ 
ment  for  pUnttfE.  Defendant  appeals  Ba- 
nned. 

Cliarles  Knlttel  aiid  Alex.  fflmpBCHi,  Jr^  tor 
appellant  a  Wilfred  Otmard  and  Qeott» 
Jolinson.  for  qqi^lee. 

BROWN,  J.  Thle  was  a  feigned  l»oe  to 
determine  wlietber  certain  moneri,  nallsed 
on  a  BheritTa  sale  of  personal  propw^,  bCH 
longed  to  Anns  KnUt  the  plalntlfl  In  the  exe- 
cntlon  under  whicb  It  had  been  sold,  or  onfht 
to  be  paid  to  Paol  I^oSm  attaching  creditMfl 
of  the  defendant  In  Hie  eame,  who  daim  that 
the  execution  leaned  hj  the  appellant  was 
frandnleat  and  vtM.  aa  to  tbeoL  It  la  con- 
tmded  on  behalf  (tf  the  vpellant  that  In 
1888  she  began  to  condnct  bualnesa  as  a  deal- 
er in  shoes,  and  continued  the  same  until 
1898,  when  she  sold  ODt  to  her  husband, 
taking  his  Judgment  note  for  ^SJOOO  In  pajr- 
ment  of  the  purchase  monej  for  the  business 
and  atock  of  goods  sold  to  blm.  The  con- 
tention of  the  appellee  ms  that  the  business 
haft  really  always  been  that  of  Peter  Kona, 
tiM  buriiand;  that  It  bad  nerer  been  actually 
conducted  and  carried  oo  by  the  appellant; 
that  the  Judgment  given  to  hw  her  bus- 
band  t0r  ¥3,000  was  ftaadnlent;  and  that 
Oiej,  and  not  she.  woe  entitled  to  the  pro- 
ceeds of  the  goods  aiM.  Under  the  erldence, 
the  (uestlom  ot  fraud  was  fairly  raised,  but 
It  ought  to  bare  been  properly  sulnnltted  to 
tbe  Jnry  tw  tbdr  detecinlnatlon,  and  no  In- 
accorate  statement  of  wlnt  bad  been  proved 
should  have  been  made  tbB  learned  trial 
Judge.  Whether  the  appellant  was  entitled  to 
the  fund  realized  mi  the  Bhertff*s  sale  waa  to 
be  determined  by  the  Jury,  under  aU  the  evi- 
dence submitted,  and  In  passing  v^aa  the 
quesUon  proper  latitude  was  allowed.  The 
flrat  and  third  asslgnmenta  of  error  are  theror 
fore  overruled,  but  we  nrast  sustain  flie  sec- 
<sid.  In  view  of  the  Inaccurate  statement  In- 
advertently made  by  the  court  In  Its  charge 
to  the  Jury  In  saying:  **It  appears  that  tbe 
parties  were  pocff  la  early  life,  and  Petw 
Knna  was  a  shoemaker.  It  seemed  tiiat  he 
worked  at  his  trade  and  managed  to  save  a 
little  money,— I  flilnk  some  $500  had  been 
mentioned  as  hla  savings,— with  irtilcb  he 
went  Into  bnslnesst  and  It  has  been  testified 
bere,  and  It  Is  for  you  to  say  whethn  It  Is 
true,  that  the  business  was  carried  on  In  the 
wife's  name;  In  otiier  words,  Mr.  Suna  took 
his  9600,  and  gave  It  to  hla  wlf^  tor  the  pur- 
pose of  carrying  on  the  business.  In  her  name. 
If  that  Is  true,  that  waa  perfectly  lawful,  be- 
cause  there  has  been  no  evidence  that  at  that 
Hme  Mr.  Knnz  had  any  idea  of  defrauding 
any  creditors,  especially  these  creditors  h^e. 
When  a  man  la  out  of  debt,  and  Is  not  Intend- 
ing to  defraud  anybody,  he  has  a  perfect 
rigbt  to  give  his  property  or  money  to  bis 
wife.  We  start,  .then,  with,  the  beginning  of 
the  case,  as  testified  by  the  witnesses,  and  It 
!a  tor  yon  to  say  whether  yon  believe  the  tea- 


tlmony  that  lAea  the  bnslneas  was  started 
with  the  earaloga  ot  Peter  Enna,  It  waa  start- 
ed In  the  name  of  Anna  Euna  by  Peter  and 
his  wlf^  and  that  the  bualneBB  was  hers." 
Nothing  In  the  test&nony  of  the  appellant  or 
her  husband  Justifies  tbe  focegotng  ronarta 
to  the  Jury.  She  testified  that,  when  she 
Started  tai  bnslness  In  1888,  she  put  Into  the 
same  fl,O0O,  mpn^  teeclved  from  her  fa- 
ther In  Gennany,  and  the  fSOO  referred  to  by 
tbe  trial  Judge  In  his  diarge  was  money  that 
the  husband  aald  he  bad  when  he  purdiaaed 
tbe  bustnesa  from  her  in  1883.  In  this  she 
corrobwates  blm.  Sb%  teattfled  that  she  had 
started  the  business  In  18W  with  her  own 
money,  having  put  the  f 1,000  Into  bat  no- 
where In  tiie  charge  la- time  any  rtference 
made  to  this.  The  language  of  tbe  court 
above  quoted  dearly,  but  Impn^n'lyt  Indicat- 
ed to  tbe  Joxy  fbat  they  were  to  find  for  the 
iQ)pelIant.  inovided  they  believed  that  Kims 
bad  given  bis  wife  tbe  fSOO  In  1888  with 
which  to  start  business.  The  trial  Judge 
manifestly  overlooked  the  testimony,  and  what 
he  said  may  have  misled  the  Jury.  We  are 
therefore  compelled  to  remit  the  case  for  an- 
other trial,  that,  If  the  facts  are  to  be  re- 
viewed by  the  court  bi  Its  charge,  they  may 
be  accurately  stated.  The  Judgment  Is  re- 
versed, and  a  voilre  fadas  de  novo  awarded. 


(US  Pa.  AS) 

In  re  LOGAN'S  BSTATB. 
Appeal  of  CRAWFORD. 
(Sopreme  Court  of  PenosylTania.   March  21^ 
1000.) 

WILU-^CBNTAIi  CONDITIOH-VNDUB 
INFLUBNCE. 

1.  The  preferred  beneficiary  under  a  will  be- 
ing a  ion  of  tefitatrix,  there  ts  no  presnmptloD 
against  him,  on  the  ground  of  undue  inflaence, 
because  he  was  ber  attorney  in  a  certain  ma^ 
ter,  and  procured  the  scrivener  who  wrote  tUe 
will,  and  gave  him  the  data  from  which  It  was 
prepared;  it  having,  after  bdng  prepared,  bem 
read  orer  to  her,  out  ot  Us  preseneek  before  It 
was  executed. 

2.  Such  mental  Impairment  as .  would  make 
teststriz  a  weak  and  easy  subject  In  the  hands 
of  a  designing  person,  so  that  it  can  be  consid- 
ered on  tne  question  of  undue  inflaence,  Is  not 
shown  by  evidence  that  she  (a  woman  86  years 
old.  who  ail  her  life  bad  been  meataliy  vigor- 
ous and  self-assertive)  would  forget  that  she 
had  taken  her  medicme  at  the  last  preecribed 
time;  that  she  made  a  mistake  in  the  Christian 
name  of  a  person  whom  she  had  known  when  a 
child;  that  she  asked  a  visitor  six  times  within 
three-quarters  of  an  hour  if  ber  health  contin- 
ued good:  that,  a  few  daya  after  tellhig  ber 
daughtv  that  she  would  ^ts  her  a  certain  reg- 
etahle  seed,  she  said  that  she  had  never  raised 
snch  a  Tegetable. 

3.  It  is  not  evidence  ot  undue  Inflnenee  that 
testatrix's  son.  who  was  the  preferred  bne- 
flciary  under  the  wUl,  arranged  for  the  execu- 
tion of  the  Trill  without  the  knowledge  of  his 
sister. 

Appeal  from  orphans'  court.  Franklin  coun- 
ty. 

In  the  matter  of  the  estate  of  BUzabeth  Lo- 
gan, deceased.  From  a  decree  refpsing  an  Is- 
sue devlsavlt  vel  mm,  and  directing  tbe  regls- 
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ter  of  wflb  to  admit  to  proliato  ft  eertaln  pft- 

per,  propounded  as  the  last  will  of  deceased, 
Locretla  Crawford  appeals.  Affirmed. 

Tt>e  opinion  of  the  court  below  Is  aa  fot 
lowa  (BTEWAET,  P.  J.): 

"This  matter  comes  before  as  on  certlflcate 
from  the  register  submitting  certain  questions, 
difficult  and  disputable,  as  he  certifies,  and 
afCectlDg  a  certain  paper  alleged  to  be  the  last 
will  of  Elizabeth  Logan,  deceased,  against  the 
probate  of  which  a  caveat  has  been  entered. 
These  questions  we  proceed  to  consider,  In  the 
light  of  the  evidence  submitted. 

"In  excluding  her  daughter,  Mrs.  Crawford, 
from  participation  in  her  estate,  the  testatrix 
violated  no  principle  of  public  policy,  religion, 
or  morality;  nor  did  she  infringe  on  any  stat- 
ute. Within  these  limits  she  could.  If  of 
sound  and  disposing  mind  and  understanding, 
make  any  disposition  of  her  property  she  saw 
fit  Balnbrldge'B  Appeal.  97  Pa.  St  468.  Still, 
If,  upon  a  review  of  the  whole  case,  it  re- 
mains In  doubt  whether  she  was  possessed  of 
testamentary  capacity,  or  whether  undue  In- 
fluence was  exerted  to  procure  this  particular 
disposition  of  her  property,  the  inequality,  if 
grossly  unreasonable,  and  plainly  Inconsistent 
with  testatrix's  duty  to  her  family,  It  to  be 
considered  in  connection  with  the  other  evi- 
dence touching  these  questions.  Herster  v. 
Hervter,  122  Pa.  St  289,  16  Atl  342.  The  ex- 
clusion, therefore,  of  Mrs.  Oawford,  if  it  Is 
to  be  considered  at  all,  will  concern  us  later  on. 
Other  InqulrleB  must  have  precedence;  and, 
first  what  are  the  burdens  resting  upon  the 
respective  parties  with  respect  to  proofs?  Hie 
paper  offered  for  probate  being  manifestly  tes- 
tamentary, all  that  was  required  of  the  one 
presenting  It  was  to  prove  by  two  witnesses 
that  It  was  authentic,  that  tbey  saw  testatrix 
subscribe  ber  name  thereto,  and  that  at  the 
time  of  80  doing  she  was  of  sound  and  dis- 
posing mind,  memory,  and  nnderstandlng. 
This  much  having  been  done,  the  burden  waa 
shifted  upon  the  contestant  and  the  meanue 
of  the  burden  she  was  bound  to  assume  was 
to  show  by  evidence  which,  in  probative  force, 
would  warrant  a  jury  In  rendering  a  verdict 
against  the  will,  either  (1)  because  testatrix, 
when  she  executed  the  will,  was,  in  conse- 
quence of  mental  weakness,  Incapatde  of  full 
and  Intelligent  knowledge  of  the  act  she  was 
engaged  in,  and  an  intelligent  understanding 
of  the  disposition  she  desired  to  make  of  her 
property;  or  (2)  that  Influence  had  been  ex- 
erted by  another  which  destroyed  the  free 
agency  of  testatrix,  and  substituted  another's 
will  for  hers.  The  fact  that  John  Logan,  the 
preferred  legatee  and  proponent  had  at  one 
time  assisted  testatrix  in  making  sale  of  her 
house,  and  at  this  very  time  was  her  attorney 
In  fact  to  collect  for  her  a  large  inheritance 
in  Missouri,  in  no  wise  changed  or  shifted  the 
burden  of  proof.  Nor  did  the  further  fact  that 
he  procured  the  scrivener  who  wrote  the  wlU, 
and  gave  bim  die  data  from  which  it  was 
prepared,  have  any  sndi  effect  None  of  these 
things  bore  In  any  way  on  the  qoestton  of 


RBPOBTHB.  (Pa. 

mental  soundness,  and  from  neither  mar  aO 

combined  could  arise  any  presumptlcm  ot  un- 
fa I  mess.  Sach  business  rations  as  bs  Is 
shown  to  have  had  with  testatrix  gav«  him 
no  superior  knowledge  with  respect  to  the 
matters  that  entered  into  the  will  as  placed 
them  upon  unequal  terms;  nor  do  they  show 
such  dependence  and  trust  as  to  render  an 
overmastery  Influence  or  unfair  advantage 
probable,  in  this  parUcolar  business.  Were 
John  Logsn,  the  proponent  a  strangw  to  the 
blood  of  testatrix,  his  burden  would  not  only 
have  been  greater  In  the  first  instance,  since 
then  be  would  have  boea  compelled  to  show, 
not  only  the  execution  of  the  vrlll,  but  that 
testatrix  was  acquainted  with  Its  contents, 
and  bad  an  Intelligent  consdousness  of  the 
proportion  of  the  estate  to  be  taken  by  him. 
Blame  v.  Hartman,  116  Pa.  St  ST.  8  AtL  219. 
But  with  evidence  on  the  part  of  contestant 
of  some  degree  of  mental  weakness,  sbovring 
that  testatrix  was  In  a  condition  to  be  Im- 
posed upon,  yet  short  of  testamentary  Inca- 
pacity If  left  uninfluenced,  the  whole  bnrden 
would  have  shifted  back  upon  proponent  and 
It  woold  have  rested  with  bim  to  show  affirma- 
tively the  essential  requirements  of  a  valid 
wIlL  CaldweU  V.  Anderson,  104  Pa.  St  30i. 
But  Instead  of  being  a  stranger  to  the  blood, 
he  was  a  son  of  testatrix,  and  his  participa- 
tion In  the  making  of  the  will,  to  the  extent 
heretofore  Indicated,  gives  rise  to  no  unfavor- 
able presumption  against  him;  it  appearing 
that  the  will,  after  having  been  iwepared  by 
the  scrivener,  and  b^ore  Its  execntioii,  vaa 
read  over  to  testatrix. 

"The  burden,  then,  on  the  contestsnt  being 
what  we  have  stated,  we  are  next  concerned 
to  know  to  what  extent  It  was  met  tt  will 
hardly  be  contended  that  the  evidence  ottemA 
would  warrant  a  jury  In  setting  aside  the  vrlU 
on  the  ground  of  mental  weakness  or  unsound- 
ness in  the  testatrix,  and  It  la  unnecessary  to 
review  the  evidence  on  this  branch  of  the 
case,  to  show  how  far  short  It  fails  of  the 
purpose.  Nor  does  this  evidence  show  any 
such  mental  change  or  decline  as  would  make 
the  subject  abnormally  Impressionalde.  wheth- 
er through  fear,  affection,  or  otherwise.  It 
falls  to  show  anything  In  her  condition  that 
would  any  the  more  readily  expose  her  to  the 
artifice  of  designing  persons,  beyond  the  de- 
cline In  her  physical  strength,  and  there  la 
not  a  single  fact  or  drcdmstance  adduced  to 
indicate  that  she  bad  yielded  anything  at  ba 
natural  and  accustomed  strength  of  wUL 
That  her  mental  vigor  bad  abated  socnewhat 
through  age  and  disease  may  be  conceded, 
while  there  Is  but  little  In  the  evidence  to 
show  it  She  was  eighty-five  yean  old.  and 
had  already  been  iU  some  two  we^s  when 
the  will  was  written,  and  just  at  tiiat  point  ot 
time,  enfeebled  by  her  previous  disorder,  was 
falling  victim  to  the  pneumonia  that  ended 
ber  life.  The  evidence  relates  chiefly,  almost 
exclusively,  to  this  period  of  illness,  and  to 
conversations  with  vlslttns  and  membos  of 
the  ftmilj.  The  paw«  wbo  had  the  laisest 
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opportanltr  of  dbMrrlnf  the  twtatrlz  to  the 
penon  who  baa  the  largest  stake  in  fbU  am^ 
troTeE87r-the  contestant.— and  It  to  hi  het  tea* 
thnony  we  may  natorallr  expect  to  And  the 
facta  of  hUTEest  aignlflcance.  By  far  the  great- 
eat  part  of  her  testhnony  rdates  to  the  altw- 
catlan  between  John  and  herself  aftw  the 
execution  of  the  will,  and  ha  own  and  John's 
conduct  towards  their  mother  and  each  other 
both  before  and  after  the  date  of  the  will;  but 
we  are  concerned  now  with  only  so  much  of 
It  aa  tends  to  show  a  condition  of  mind  hk 
the  testatrix  that  made  It  jHresiimable  or  prob- 
able that  John,  taking  advantage  of  the  sl^ 
nation,  dominated  her  will,  and  In  the  tegta- 
mentary  act  se  scrlpslt  hseredem;  for,  in  the 
absence  of  all  evidence  of  physical  constraint, 
fraud.  Imposition,  drcnrnventlon,  falsehood, 
nothing  short  of  a  mental  weakness  that  left 
her  will  subject  to  John's,  and  made  her  will- 
ing to  adopt  his  for  bsx  own,  can  avail  the 
contestant  And  this  would  be  but  a  first  step; 
for,  granting  an  enfeebled  condition  of  mind, 
but  short  of  testamentary  Incapacity,  since  no 
adverse  presumption  arises  in  the  case  of  a  son 
from  snch  circumstances  as  we  have  here,  as 
we  have  already  seen,  the  contestant  would  be 
obliged  to  go  further,  and  offer  evidence  war- 
rantlng  a  finding  that  testatrix's  mind  had 
been.  In  point  of  fact,  dominated  and  Impris- 
oned by  John.  Now  for  the  evidence: 

"lira  Crawford,  the  contestant,  on  the 
stand:  "Q.  During  those  two  weeks,  what 
was  your  mother*8  mental  condition?  Did 
you  notice  anything?  A.  Sometimes  I  did. 
Q.  us  what  occurred.  A.  I  would  give 
her  her  medicine,  and  In  a  few  minutes  after 
that  she  would  say,  "Cresh,  I  didn't  take  my 
medicine."  I  said,  "Yes,  moth»,  yon  dld.^ 
Then  after  a  while  she  would  say  to  me,  "You 
better  give  me  that  medldne,"  and  I  would 
say.  "I  gave  yon  your  medldne  a  while  aga" 
Q.  Would  she  remember  that  she  had  taken 
her  medldne?  A.  No,  air;  she  would  fcn^et 
In  Are  minutes  that  she  had  taken  medldne. 
I  would  get  the  bottle  and  show  It  to  her.  and 
ahe  would  say,  "I  gnesa  I  did."'  The  next 
circumstance  testified  to  by  this  witness  In 
thia  connection  relates  to  a  visit  from  a  Mrs. 
HoTis  to  her  mother.  The  caU  was  made  the 
next  day  after  testatrix's  first  illness,  when 
ahe  had  fallen  on  the  floor,  and  was  found 
in  an  unconsdoua  state.  *Q.  When  she  came, 
who  met  her?  A.  I  met  iux  and  took  her 
Into  the  room.  I  said.  "Mother,  this  Is  Mrs. 
Hovis.**  She  took  her  hand,  and  held  her 
band  all  the  time  she  was  there.  She  was 
In  bed.  Q.  How  Iraig  did  she  stsy?  A. 
About  three-quarters  of  an  hour.  Q.  What 
couTersatlcm  passed  between  your  moth» 
and  Mrs.  Hovis?  A.  She  would  ask:  "Are 
yon  well.  Mrs.  Hovis?"  "Do  yon  keep  well?^ 
I  am  not  posItlTe^  but  she  asked  those  qne»- 
tiona  six  m  seren  times.  Q.  Did  yonr  mother 
aay  anything  tise  to  her  on  that  visit,  except 
to  say,  "Are  yon  well?"  six  or  seven  times? 
A.  That  Is  an  she  said.  Her  and  me  talked. 
Q.  Did  Hn.  Hovta  ooma  In  again?  A.  Yfl% 


star.  Q.  What  conrersatlon  was  there  that 
time?  A.  She  came  to  the  door,  I  went  to 
the  door,  and  she  asked  me  how  my  mother 
was.  Mother  called  and  said:  "T^  Mrs. 
HoTis  to  come  In.  I  want  to  see  her."  They 
got  to  talking,  and  she  asked  her  about  her 
father.  She  said.  "I  used  to  know  him  when 
he  was  at  our  place,  when  I  was  a  little  girl. 
Dick  Newman  to  your  father."  Mrs.  Hovls 
said:  "No;  he  to  my  Iwother."  She  said: 
"Yes;  I  knew  your  father  weU.  Dick  New- 
man,—Dick  Newman  to  yonr  fatimr."  Mrs. 
Hovls  SBid:  "No;  he  is  my  brother."  She 
came  over  it  a  great  many  times.  She  came 
in  at  dark,  and  was  th»«  about  an  hour.' 
We  pass  over  the  tnddent  related  by  the 
witness  in  which  Mrs.  Duck  figures  In  con- 
nection with  cleaning  the  wall  paper,  for  the 
reason  that  the  length  of  the  narrative  to  out 
of  all  proportion  to  its  significance;  and 
though  the  witness  refers  to  it  as  an  instance 
Indicating  that  'her  [mother'sj  mind  was  fall- 
ing,' It  would  be  Impossible  for  anybody  else 
to  give  it  any  such  importance.  After  thto 
narrative  she  was  asked:  'Q.  Do  you  know 
ot  any  other  Instances?  A.  Yes,  sir.  Q. 
W^ttat  other  Instance?  A.  Yes,  sir;  she  would 
tell  yon  things,  and  she  would  turn  around 
and  say  she  did  not  say  them.  She  wopld 
say,  "Oresh  give  me  my  medldne."  right  aft- 
er I  had  given  it  to  her.  Q.  That  was  in  her 
last  sldmesB?  A.  Yes,  sir.  Q.  I  mean  before 
her  last  sickness?  A.  Before  her  lost  side* 
ness,  I  was  down  there  one  afternoon.  I  can- 
not tell  how  long  ago  It  waa.  Q.  Some 
months  \>etore  her  last  sickness?  A.  Some 
weeks;  yes,  sir.  I  could  notice  the  things  die 
would  say.  I  told  mother  that  I  would  like  to 
raise  eggplants.  She  said:  "I  csn  give  you 
plenty  of  the  seed."  I  said:  "All  right  I 
will  come  down  some ,  day  and  get  them." 
When  I  went  down  for  ^em  she  said:  "Egv> 
plant?  Why,  I  never  raised  them.  I  don't 
know  anything  alMnt  them.  I  have  no  seed." 
A  great  many  things  <rf  that  kind.  Q.  Can 
you  remember  anythh^  else?  A.  No^  rir;  Z 
can't  just  remember  them.  But  she  waa  like 
old  ladiea  She  fOrgot.  Q.  That  to  the  way 
she  seemed,  so  that  ber  mind  waa  not  aa 
strong  as  it  used  to  l>e,— that  she  seemed  to 
forget  things  she  said?  A.  Yes,  sir.* 

"We  bave  given  all  that  was  said  by  this 
witness  In  her  examination  in  dUef  touching 
the  mental  condition  of  the  testatrix,— all  up- 
on which  she  conld  base  any  (pinion  of  her 
own  with  respect  to  any  mental  decline.  In 
ber  cross-examination  no  new  tacts  or  ind- 
dents  mere  develc^ted.  Mrs.  Horto  was  called 
to  testify  to  the  conversations  referred  to  by 
Mrs.  Onvrford,  and  it  to  unnecessary  to  say 
more  vritb  respect  to  her  testimony  than  that, 
while  it  agrees  In  the  main  with  Mrs.  Craw- 
ford's, the  detalto  she  gives  take  away  from 
the  testatrix's  conduct  every  appearance  of 
irrationality  or  weakness,  unless  in  ttie  sense 
ot  hearing.  The  other  witnesses  who  veak 
to  thto  point  are  the  two  sons  of  contestant, 
and  they  refer  to  the  same  matters  that  ttoir 
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mother  teetiflefl  to,  tntrododnf  nothing  tM\- 

tlonal  except  tbe  Indd^t  In  connection  with 
the  rabbits.  It  li  vpon  this  evidence,  in  oon- 
nectltm  with  the  admitted  tacts  that  John  Lo- 
gan, the  son  and  preferred  beneficiary,  pro- 
cnred  the  scrivener  who  wrote  tbe  will,  and 
commnnlcated  to  tbe  scrlTenei  tbe  data  from 
which  it  was  to  be  written,  notwithstanding 
ttiat  before  It  was  executed  It  was  carefully 
read  OTer  to  testatrix,  Item  by  Item,  oiit  of 
the  presence  of  Jobn,  that  we  are  asked  to  say 
that  the  premimptlous  that  make  for  the  wUl 
hare  been  overcome.  We  confess  an  ntter  In- 
ability to  see  In  this  evidence  anything  that 
indicates  a  decline  in  Mrs.  Logan's  mental  fac- 
ulties beyond  what  Is  always  Incident  to  old 
Bg6,  and  least  of  all  that  particular  faculty 
wbl<^  has  to  do  with  the  will.  Indeed,  we 
think  It  rarely  h^ipens  that  a  charge  of  men- 
tal weakness,  earnestly  pressed,  is  so  feebly 
supported  by  facts.  Tbe  old  lady  would  for- 
get that  she  had  repeated  her  dose  of  medi- 
cine at  tbe  last  stated  Interval.  She  made  a 
mistake  In  tbe  Christian  name  of  Mrs.  Hovli' 
father,  whom  she  had  once  known  when  a  lit- 
tle gill,  and  repeated  It  several  times  after 
•be  bad  been  corrected.  She  asked  her  visitor 
a  half-dozen  times,  during  a  visit  of  three- 
Quarters  of  an  hour  in  length.  If  she  was  well, 
and  her  health  continued  good.  She  told  her 
daughter  that  she  would  give  her  a  certain 
vegetable  seed,  and  some  days  after,  when 
aiOced  toe  the  seed,  expressed  surprise,  and 
■aid  she  had  never  raised  snch  vegetable.  Stae 
asked  tbe  little  boy  several  times  In  the  same 
conversation  whether  bis  rabbit  ate  apples. 
If  any  of  these  things  shows  more  than  slight 
mistakes,  that  could  easily  result  from  a  mls- 
imderBtandlng  or  momentary  forgetfulness,  as 
likely  to  result  from  Inattention  or  Indifference 
to  the  matter  spoken,  about,  we  fall  to  see  It. 
Oertainly  they  would  not  warrant.  In  the  ab- 
sence of  all  support,  an  Inference  that  one 
committing  such  lapses,  and  who  all  her  life 
bad  been  mentally  vigorous  and  self-assertive, 
had  fallen  into  a  state  of  mental  feebleneas 
or  dependence.  It  la  not  too  much  to  say  that 
in  this  particular  effort  tbe  contestant  has 
failed  utterly  to  show  want  of  testamratary 
capacity,  and  has  failed  equally  to  show  any 
mental  Impairment  as  would  make  Mrs.  Logan 
a  weak  and  easy  subject  In  the  han^  of  a 
designing  person.  This  failure  Is  emphasised 
when  we  contrast  the  evidence  with  that  ad- 
duced in  support  of  the  will.  Blttier  the  wit- 
nesses present  at  the  execution  of  the  will,  the 
three  physicians  who  attended  during  the  last 
illness,  those  of  her  kindred  and  neighbors 
who  testified  on  the  side  of  proponent,  and 
who  had  equal  opportunities  of  observing,  fail- 
ed to  observe  the  Indlcatl(»i8  upon  which  the 
opposing  witnesses  based  their  opinions,  or 
were  not  st  all  impressed  by  them;  for  they 
all  agree  that  testatrix  was  mentally  sound, 
and  betrayed  no  sign  of  weakness.  A  careful 
review  of  the  oitlre  evidence  in  the  case  leaves 
na  In  entire  agEement  wlfb  them  on  thla  aab- 
iect 


**It  remains,  tfaen,  to  consider  the  charge  ^ 
midue  inflnaice,  as  a  separate  and  distinct 
proposition,  and  the  evtdoice  ottered  in  mup- 
port  of  it  On  this  braodi  of  the  case  cxno- 
testant  derives  no  aid  from  the  tiKort  made  to 
show  Incapacity  or  mental  wellness.  Had 
such  weakneaa  been  Shown,  tbe  fact  eonld 
properly  be  conddered  in  connection  with  Uie 
present  Inquiry,  and  It  would  have  materially 
lessened  tte  burdra  on  tite  contestant,  by 
opening  a  wld«r  dour  for  the  admission  ot 
evidence.  In  such  case  the  role  that  reqitirea 
direct  evidence  woold  not  apply.  Where, 
however,  the  chai^  Is  that  undue  Inflnoice 
was  exerted  upon  a  mind  healthy,  strong,  and 
free,  nothing  short  of  direct  proof  wfll  avail, 
and  It  must  be  clear  and  coovhiclng.  Cnth- 
bertson's  Appeal,  97  Pa.  St.  163;  Tawney  v. 
Long.  76  Pa.  St  106^  In  the  case  last  dted, 
Gordon,  J,,  says:  *Undne  influence,  to  affect 
ft  win,  must  be  mch  as  to  subjugate  tbe  mind 
of  the  testator  to  the  will  of  the  person  oper 
atlng  upon  It  There  mnst  be  proof  of  fraud, 
threats,  or  misrepresentation,  undue  flattery, 
or  physical  or  moral  coerdon,  so  as  to  destrt^ 
testator's  free  agency,  operating  as  a  present 
constraint  In  tbe  making  of  the  will.*  We 
have  searched  In  vain  through  this  record  to 
find  some  evidence  tliat  measures  up  to  this 
standard.  It  certainly  was  not  frand  in  John 
Logan  to  arrange  for  the  execution  of  the 
will  without  the  knowledge  of  bis  sister,  con- 
ceding that  be  attempted  so  to  do;  and,  apart 
from  this  one  circumstance.  It  does  not  appear 
ttiat  he  attempted  concealment  of  anything. 
There  Is  not  a  suggestion  of  misrepresenta- 
tion oe  threat  from  blm,  nnless  we  are  to  de- 
rive It  from  the  feeble  and  Insignificant  dr- 
cumstance  that  he  was  seen  conversing  with 
hla  Invalid  mother,  in  a  whisper,  the  day  am 
which  the  vrlll  was  executed.  We  find  an  In- 
sinuation of  physical  coercion  In  the  testinuMiy 
of  the  daughter  and  her  son,  when  they  both 
speak  of  an  unusual  end  unaccotmted  for 
drowsiness  of  tbe  testatrix  about  the  time  of 
the  signing  of  the  will  and  which  contlnned 
nntU  the  next  morning,  but  which  was  ob- 
served only  by  tbemselvee.  So  slight  a  bads 
does  It  afford  for  tbe  serlons  charge  that  It  In- 
sinuates, that  it  does  not  deserve  conddera- 
tion;  but,  allowing  It  to  be  as  stated,  the  fact 
remains  that  with  entire  freedom  to  act  foe 
herself  during  the  succeeding  three  weeks  of 
her  life,  snd  conscious  of  tbe  fact  that  she 
at  least  bad  executed  a  will,— for  It  is  not 
pretended  that  her  drowsiness  overcame  her 
consciousness,— and  with  abmidaut  opportuni- 
ty to  express  her  dissatisfaction.  If  sbe  had 
any,  with  what  had  been  done,  she  allowed 
things  to  remain  as  they  were,  and  there  Is 
absolutriy  nothing  from  which  any  discontent 
can  be  Inferred.  Certainly,  so  far  as  this  evi- 
dence discloaes  the  situation,  John  Logan 
stands  clear  of  any  attempted  frand  or  dr- 
cnmventlon  In  the  making  of  this  will,  and  no 
verdict  finding  to  tbe  contrary  coold  be  sufr 
teined.  EUa  conduct  subsequent  to  the  mak- 
liiK  of  tbe  wUl— and  much  of  the  tpaUnwmy 
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relates  to  tbit— voQld  be  an  Important  con- 
fllderation,  had  any  fraudulent  attempt  on 
bis  part  iMeu  shown,  but  In  the  atwence  of 
such  proof  It  li  Irrelevant.  In  what  occurred 
afterwards,  bis  conduct  towards  bis  sister  ex- 
poses him  to  Just  and  severe  censure,  and, 
wbUe  hers  Is  somewhat  short  of  being  com- 
mendable, that  tact  In  no  way  excnses  blm. 
But  all  dili  la  aside  from  tte  legitimate  In- 
quiry. 

**Sach  being  our  conclusion  wltii  re^«ct  to 
the  evidence  offered.  It  does  not  concern  us  to 
Inquire  Into  the  disposition  the  will  makes  of 
the  estate.  We  have  nothing  to  do  with  Its 
wisdom  or  f&Imesa.  It  Is  not  our  will,  bnt 
Mrs.  Logan's.  The  estate  was  bers.  and  she 
bad  a  right  to  do  with  It  as  she  pleased.  Sbe 
divides  her  property  between  her  three  sons, 
giving  to  John  some  twelve  hundred  dollars 
more  than  either  of  the  others,  and  ^ves  to 
Mrs.  Crawford,  an  only  daughter,  but  ten  dol- 
lars. Such  a  disposition  may  be  'contrary  to 
the  common  sense  of  the  country,'  bnt  It  was 
made  by  one  having  full  testamentary  ca- 
pacity, and  acting  with  entire  freedom  from 
all  undue  inflaence  or  constraint,  and  we  dare 
not  disturb  It  The  case,  as  submitted,  pre- 
sents no  difficult  or  dlspotaUe  question,  and 
It  follows  that  tbe  reaoest  for  an  Isiu  moat 
be  refnsed.** 

D.  Wation  Bowe  and  W.  Bnsh  Olllan,  tor 
iW^lut  Sbaipe,  Sharpe  *  Elder,  for  appd- 
leea. 

FEB  OUBIAM.  Wa  are  entirely  satlsfled 
with  the  reasons  given  by  Uie  learned  court 
b^w  for  refusing  an  Issue  In  this  case;  and 
we  afflrm  tbe  decree  on  the  opinlai  filed. 


(USPS,  ns) 

Ib  f  STLBEBTS  BSTATE. 
Appeal  of  OBISEB. 

(Bopreme  Gonrt  of  Pennsylvania.  Mar^  201 

1900.) 

WILLS-IMTESTACT. 

A  will  gave  testator's  dwdltng  boose  to 
his  widow  BO  long  as  she  remained  als  widow, 
provided.  In  case  of  her  marriage  or  death  be- 
fore his  daughter  was  21  years  old.  tbe  daueh- 
ter  should  have  the  use  of  the  dwelling  till  ebe 
arrived  at  that  age,  when  It  shbald  be  sold,  and 
distribnted  in  a  pertain  manner  between  the 
wife.  If  living,  and  tbe  daughter,  and  tbe  fasne 
of  hia  son;  in  case  hia  daughter  died  without 
issue  before  she  was  21  rears  old,  and  before 
the  marriage  or  death  of  nia  wife,  the  property 
sfaonid  be  sold,  and  the  proceeds  divided  equally 
between  the  wife  and  the  Issue  of  the  son;  in 
ease  of  the  death  of  the  dani^hter  before  she 
was  21  years  old,  leaving  aurrlving  issue,  the 
property  ahould  be  sold,  and  tbe  proceeds  di- 
vided into  three  equal  sharea  for  Us  wife,  the 
issoe  of  bis  daughter,  and  the  Ime  of  his  son. 
Held,  that  there  was  an  inteatSCT  as  to  the 

Sroperty  on  the  marriage  of  the  wife  after  the 
angbter  was  31  years  old. 

Appeal  from  orphans'  court.  Franklin  coun- 
ty. 

In  the  matter  of  tbe  estate  of  Thomas  J, 
Filbert,  Sr.,  deceaaed.    From  a  decree  dte- 


mlaslng  exceptkms  to  return  to  Inqnlritkn  on 
real  estate,  Ad^de  Filbert  Qelser  i^peals. 
AlDrmed, 

The  wUl  at  deceased  and  tbe  offlaS/m,  eC  tbe 
oomrt  below  aie  as  followa: 

wm:  "Item.  I  glve^  devla^  and  beqaeatta 
to  my  beloved  wife,  £^una  S.  Filbert,  the  nee, 
Impcovonent,  'and  inoome  ct  my  dwdUng 
bonae  and  lot  of  ground,  with  Its  ^vmtenan- 
ces,  the  same  being  altnated  on  the  aonth  aide 
of  East  street.  In  tbe  bwoni^  of  Waynea- 
borok  county  State  atoreaald;  to  have  and 
to  tafdd  tlw  laid  dwelling  bonse  and  lot  of 
ground  above  deecrlbed,  with  Its  qipnrtraanf 
ces,  so  long  as  she  shall  remain  my  widow. 
This  to  be  to  ho-  In  Uea  ot  dower.  Item.  As 
I  have  at  vaikras  times  advanced  to  my  aoa, 
Thomas  J.  Filbert  (Junkv),  cert^n  nma  ot 
num^,  for  which  I  hold  hla.notes,  also  certain 
and  varioos  artldea  ot  nurchandlaev  i^tti 
which  I  have  blm  cbarged,  amoontlng  to  tba 
sum  of  four  thousand  <«e  tanndred  and  ftvtj 
dollars  (H140iOO))  I  desire  to  niake  no  pro* 
vision  fOT  at  bequest  to  him  Individually  in 
this,  my  last  wDl  and  testament  I  de^  aU 
the  pnaonal  propoty  of  wfaldi  I  may  die  poa- 
sessed,  exc^  my  piano,  to  be  valued  and  v- 
pralsed  by  two  proper  and  disinterested  per- 
sona, nid  penons  to  be  appointed  by  tbe 
Judges  of  the  orphan^  court  of  FxankUn  conn- 
ty,  m  any  one  of  said  Indgea.  Item.  I  give 
and  bequeath  to  my  beloved  wife,  Emma  S. 
Filbert;  such  artldea  ot  my  bouselKM  foml- 
tnre  aa  ahe  may  wish  or  desire  to  take  at  tbe 
apiwalaed  value  therec^  Item.  I  give  and  be- 
qittatb  to  my  daughter,  Addalde  8.  Fllbwt 
my  tSaao,  to  be  taken  by  her  at  Ito  cost  price, 
via.  five  hnndred  and  ten  doUara.  Item.  I  de> 
Bb«  wbatevCT  othur  psrstmal  may  be  left  to 
be  s(4d  tm  casta  as  soon  after  my  death  as  con- 
veniently may  be^  and  the  mmera  arlsbis 
tberettom  shsll  be  so  divided  between  my  said 
wife  and  my  said  daughter  tai  tmcb  pntpat- 
tlons,  taking  Into  consideration  the  a^mdsed 
value  of  the  articles  retained  by  my  said  wife 
and  Oie  value  ot  the  piano  aa  named  In  the 
item  giving  and  bequeathhig  It  to  taer,  my  said 
daughter,  aa  shall  as  nearly  aa  may  be  eqmd- 
Ize  my  aald  wife  and  my  said  daughter  wlfli 
the  amoont  already  advanced  to  my  aon, 
Thomas  3.  EHbot  Gfnnloi);  and,  sbonld  any' 
moneys  remain  after  my  aald  wife  and  my 
said  daughter  shall  have  each  be^  foUy  equal- 
h»d  with  my  said  son,  then  the  sum  of  five 
hundred  dollars  ($500.0(Q  ihaU  be  set  apart  to 
be  used  snd  expended  ta  tbe  proper  educatton 
of  my  said  dangtatw;  and  whatever  moneys 
may  then  remain,  If  any,  ahall  be  divided  Into 
three  full  and  equal  shares,  one  share  to  go  to 
my  said  wife,  tbe  ottier  to  my  said  daughter, 
and  tbe  athsr  to  be  equally  divided  among  tbe 
then  Uvhig  Issue  of  my  son,  Thomas  J.  B^- 
bert  (Junior).  Item.  In  com  of  the  marriage 
or  death  of  my  wlfe^  Emma  6.  Filbert  befmv 
my  daughter,  Adelaide  &  Filbert,  shall  have 
arrived  at  tbe  full  age  of  twoity-mie  yeara, 
then  all  the  Intereste  given,  devised,  and  be- 
queathed to  my  eald  wtte  In  my  dwdllng 
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bonse  and  lot  of  geaaaA  hereinbefore  deoialb- 
e4  with  its  iffpintauincee,  shall  rest  hi  and 
iDure  to  my  said  danghtw  antU  she  arrires  at 
the  fun  age  of  twenty-oae  years,  when  It  dull 
be  sold,  and  from  the  proceeds  my  said  wife, 
if  then  llTlng,  and  my  said  dan^^ta,  if  not 
before,  ahall  then  each  be  fully  equalised  -with 
my  son,  Thomas  J.  Filbert  <Jnnl(a),  and  the 
balance,  If  any,  shall  be  divided  hito  two  fall 
and  eqnal  shaics,  the  tme  full  share  to  go  to 
my  said  daughter  and  the  other  full  share  to 
be  equally  divided  among  the  then  living  is- 
sue of  my  s^  son.  Item.  In  ease  of  the 
duth  of  my  dan^ter,  Adelaide  8.  BUbert, 
without  Issue,  before  she  arrives  at  the  full 
age  of  twenty-one  yearsi  and  beftue  the  mar- 
riage or  deatti  oC  my  wife,  Emma  S.  FUbert, 
thai,  my  said  wife  being  living  and  married 
or  unmarried,  the  dwelling  house  and  lot  of 
ground  herelnbefiure  described  shall  be  scdd, 
and  the  proceeds  divided  into  two  foil  and 
equal  shares,  the  one  fall  ihare  to  go  to  my 
said  wife  and  the  other  full  share  to  be  equal- 
ly divided  among  the  then  living  Issue  of  my 
son,  Thomas  J,  Filbert  (Junior).  Iton.  In  case 
of  the  death  of  my  daughter,  Adelaide  8.  Fil- 
bert, before  she  arrives  at  tbe  full  sge  of 
twenty-me  years,  leavhig  Issue  to  survive  her, 
then  tbe  dwelling  house  and  lot  ot  ground 
berelnbefare  described  shall  be  lold,  and  the 
proceeds  divided  into  three  full  and  equal 
shares;  the  one  full  ehare  to  go  to  the  Issue 
of  my  said  dau^ter,  the  ofhes  full  Share  to  go 
to  my  wife,  Emma  8.  Filbert,  and  the  other 
full  share  to  be  equally  divided  among  the 
then  living  issue  oC  my  son,  nuHnas  7.  Filbert 
^unlo^.** 

Opinion:  "Ot  all  the  contingeudes  provid- 
ed against  In  this  wm  but  one  has  happened, 
the  remarriage  of  testator's  widow.  This 
event  determined  ,  tbe  estate  of  tbe  widow  in 
the  testator's  land;  but  by  the  terms  ot  the 
will  it  is  80  related  to  other  cbntlngaicles 
which  hsve  tailed  'that  Ite  significance  as  an 
Isolated  fact  has  given  rise  to  the  present  con- 
tention, Involving  both  the  method  of  dl^osl- 
tlon  of  the  real  estete  and  the  rlghte  of  the 
parties  therelp.  Tlw  remarriage  did  not  oc- 
cur during  the  minority  of  testator*B  daughter; 
therefore  tbe  contingent  esUte  given  to  the 
lattK  falls,  and  tbe  dlrectbm  to  seD  upon  the 
daughter  attelnlng  the  age  of  twen^-one 
years  falls  with  the  contingency  in  ^ch  it 
was  to  be  exercised.  The  daughter  survived 
her  minority  with  the  widow  still  Uvlng  and 
unmarried;  consequently  neither  tbe  direction 
to  sell  nor  tbe  scheme  of  distribution  adopted 
by  the  testator  in  the  opposite  event  can  be 
made  aivUcahle.  Had  the  contingency  first 
above  r^erred  to  occurred,  following  tbe  re- 
marriage of  the  iridow,  the  widow  and  dau^- 
ter  were^  out  of  the  proceeds  of  tbe  ssle  of 
the  land,  to  he  first  equalised  in  the  dlstribu- 
tlOD  with  tiie  son,— sbioe  dead,  leaving  chil- 
dren,—who  had  received  itf  his  father  In  his 
lifetime  94,140.  Had  the  othw  contingency 
occurred,  the  land  was  then  to  be  sold,  and  tlie 
proceeds  equally  divided  between  the  widow 


and  the  son,  wtthout  xegaid  to  Oe  satfft  nd- 

vancement  In  tiie  event  of  the  daus^tar  dy- 
ing In  her  minority,  leavbig  issue,  then  again 
the  land  was  to  be  sold,  and  the  proceeda  di- 
vided equally  between  such  Issue,  the  widow, 
and  the  children  of  the  deceased  son  without 
charge  for  advancements.  None  of  these  con- 
tlngeocies  so  carefully  provided  against  have 
hammed.  Tbe  daughter  survives,  married, 
and  of  full  age.  The  widow's  estate  in  ttw 
land  having  terminated,  does  the  will  operate 
uvon  it,  or  Is  there  Intestacy  s>  to  tbe  real 
estete?  It  earnestly  argued  that,  irtifle 
there  is  no  express  dlrectlm  tot  a  sale  of  the 
land  upcoi  the  determinatioa  ot  the  widow's 
estete.  In  any  event,  yet  a  necessary  inference 
results,  from  an  eramlnatton  oC  the  whole 
wlU,  that  such  wss  testetor's  pmpooe,  except 
In  case  such  determination  should  occur  dur- 
ing the  daughter's  minority,  when  tlie  estate 
was  to  be  saved  tar  hw  rajc^ment  until  She 
would  arrive  at  the  age  of  twenty-one  years, 
and  then  be  add.  On  the  other  hsnd.  It  Is 
argued  that  not  only  Is  there  no  cxigces  direc- 
tion to  this  diect,  but  that  no  such  btfereoee 
as  that  contended  for  can  be  drawn,  In  view 
of  the  fact  that  for  each  conUngency  e^ress- 
ly  provided  against  thoe  Is  a  particular 
Bcheme  ot  distribution  orders,  but  none  for  the 
situation  tliat  Is  now  presented.  The  Infei^ 
mce  that  fliis  side  se^s  to  draw  is  fliat  the 
Gtmtlngency  that  baa  actually  hantened  wsi 
not  present  In  testetor's  mtaid,  or,  If  otherwise, 
that  be  intended  intestacy  In  this  partlcttkr 
event  Our  own  view  of  the  matter  la  that  It 
is  a  casus  omissus;  not  that  it  ii  a  condltioB 
that  ihi^t  not  reasonably  have  been  antici- 
pated, but  that  testator,  fn  his  greater  anxiety 
to  provide  for  certain  ctmtingencles  less  llk^ 
to  liappen.  ovoriooked  the  one  wlildi  actoslly 
occurred.  Had  he  contemplated  the  sltnaUon 
now  presoited,  and  Intended  a  ssle  thereupon, 
we  cannot  but  tiilnk  he  would  have  given  ck- 
press  directions  in  regard  to  It  nnd  that  he 
would  have  provided  an  order  of  distribution 
ot  tiie  proceeds.  EUnce  in  each  contingency 
mentioned  in  tb6  will  tills  has  been  done,  to 
sustain  tbe  contention  of  Qie  widow  and 
^ugbter,  who  are  Itie  ezceptante  here^  we 
would  have  to  supply  a  dear  omission.  Where 
a  will  contains  a  partial  or  defective  descrip- 
tion of  a  stete  of  drcumstsnces  that  was  pres- 
ent to  the  testetn'B  mind.  It  Is  pumitted  to 
supply  the  missing  terms,  Ut  order  to  give  ef- 
fect to  what  was  dearly  intoided;  bnt  tiie 
court  cannot  provide  for  an  event  which  ap- 
pears to  have  been  absent  from  the  tastatpc'i 
mind,  however  strange  the  oanlsslon  may  be. 
2  Jarm.  Wins,  p.  489.  Our  condualon  la  that, 
with  respect  to  the  isnd  whldi  is  the  aShJeet 
Qt  this  inquest  nHunaa  J.  FUbert  died  in- 
testate, and  it  ftrilows  tiiat  ttie  exoepUoiH 
must  be  dismissed.** 

W.  U.  Brewer,  tor  a^dlant  J.  B.  BaO- 
rauff,  for  appeUeea. 

PEB  OCRIAM.  Tbe  estate  which  waa  giv- 
en to  the  widow  In  the  land  la  question  wss  a 
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life  estate  011I7,  termtaiable  at  ber  death  «r  ra- 
marrlage.  Tbere  was  no  devise  of  tUs  real  es- 
tate of  any  kind  after  tbe  determinatltm  of 
tbe  estate  of  the  widow.  Hiere  were  other 
proTlsioQS  as  to  what  should  be  done  with  It 
In  the  eroit  of  serraal  d^gnated  contingen- 
cies, none  of  which  erer  happoied.  As  to 
those  contbigeiiclea,  thertfore,  it  was  as  U 
they  bad  never  been  written  In  the  wlU.  Tbe 
flrst  of  these  contingencies  was  the  marriage 
or  death  of  the  testator's  wife  before  his 
daughter,  Adelaide,  became  of  full  sge;  the 
second  was  tbe  death  of  the  daughter,  without 
Issne,  before  attaining  tbe  age  of  21  years; 
and  the  third  was  the  death  of  tbe  daughter, 
leaving  issue,  before  attaining  the  age  of  21. 
It  so  happens  that  not  one  of  these  several 
contingencies  has  occnrred.  Tbe  widow  mar- 
ried again  in  1888,  and  thweupon  h^  estate 
terminated  absolutely.  Tbe  widow  Is  still  liv- 
ing, and  so  Is  tbe  daughter,  who,  Is  married, 
and  Is  of  full  age.  The  provisions  of  the  will, 
therefore,  which  were  adapted  to  the  occur- 
rence of  any  one  of  these  several  contingen- 
cies, became  entirely  inapi^cable.  and  the  dis- 
position of  the  property  in  question  must  be 
sought  in  the  other  directions  of  the  will;  but 
of  these  there  are  none,  absolutely  none.  No 
provision  whatever  has  been  made  for  the 
event  which  has  actually  arisen.  There  Is  no 
testacy  as  to  this  real  estate  In  the  state  of 
facts  which  now  exists,  and  to  make  a  testacy 
where  the  testator  has  seen  fit  to  make  none 
la  aimply  an  undertaking  by  the  courts  to  do 
something  which  they  have  no  right  to  do. 
"We  agree  entirely  with  the  views  so  wdl  ex- 
pressed by  the  learned  Judge  of  tbe  court  be- 
low. Decree  affirmed,  and  appeal  dismissed, 
at  tba  coat  ct  tbe  appellant 

OK  Pa.  271} 

FBR0U80N  et  aL  T.  GRBTEH. 

Appeal  of  NATIONAL  BLDO.  ft  SAV.  ASS'N 
NO.  2L 

(Snunsse  Oonrt  of  Pennaylvattla.  Uardi  2<^ 

1900.) 

BUOCBUTTOT— nrDOUBNTS  ON  ITABBAMT  TO 

ooNrsss. 

A  Judgment  on  a  warrant  of  attorney  to 
CMifess  it,  entered  within  fonr  months  of  the 
flUng  of  petitioD  fn  bankruptcr,  is,  without  re- 
gard to  the  date  of  the  warrant  of  attor- 
ney, within  Bankr.  Act  1898,  I  67c  declaring 
that  the  holder  cannot  avail  himsdf  of  a  lien 
obtained  in  a  proceeding  at  law.  Including  a 
Judgmeot  by  confession,  began  against  a  per- 
son wltfaln  four  months  before  tbe  filing  of  a 
petition  in  bankmptCT  against  such  person.  If 
tba  Hen  waa  obtained  and  permitted  while  de- 
fendant was  Insolvent.' 

Appeal  from  court  of  oommoD  pleas.  Berks 

cotm^. 

Action  by  Albert  Ferguson  and  others 
against  Darius  P.  Qreth  to  foi^ose  a  mort- 
crage.  Lewis  T.  Pry,  trustee  in  bankruptcy 
of  defendant,  petitions  that  the  proceeds  of 
sale,  after  satisfying  tbe  mor^ges,  be  de- 
cread  ta  tali  mt,  and  not  to  Jndgment  Gred- 


itora.  Bule  to  sbow  cause  why  satA  balance 
should  not  be  paid  to  such  trustee  was  made 
absolute,  and  the  Natlooal  Building  A  Savings 
Association  No.  2,  one  of  the  Judgment  cred- 
itors, sppeala.  Affirmed. 

The  oplnicxt  of  the  court  bdow  Is  aa  fol- 
lows*. 

<*The  balance  (f6,88a88)  of  the  proceeds  of 
the  sale  of  def«idant's  real  estate  upon  tbe 
above  executions,  after  satisfying  plaintiffs' 
mortgages,  costs,  etc..  being  considered  in 
court  for  distribution,  decrees  were  asked  for 
by  National  Building  ft  Savings  Association 
No.  2  on  two  Judgments  for  |1,800  and  91,- 
200,  reepectlvely,  by  JeffersoD  Building  ft  Sav- 
ings Association  No,  8  on  a  Judgment  for  91,- 
000,  and  by  John  R.  Kaucber  on  a  Judgment 
for  98,240.  But  defeudant  having  been  ad- 
Judged  an  Involuntary  bankrupt  on  October 
17,  1899,  bis  tniBtee  in  bankruptcy,  appointed 
November  4,  1809,  interposed  to  ask  toe  a  de- 
cree to  him  as  such  trustee  of  tbe  entire  bal- 
ance, and  obtained  this  rule,  which  Jefferson 
Building  ft  Savings  Association  No.  3,  did  not 
resist  DeiHWltlons  having  been  taken.  It  was 
argued,  as  between  the  contesting  parties,  at 
January  argument  court,  1000.  It  is  much  to 
be  regretted  that,  In  passing  upon  the  numer- 
ous qnestioos  raised  by  this  contest  concern- 
ing the  construction  and  effect  of  provisions 
of' the  bankrupt  act  of  1898.  we  are  unaided 
by  authoritative  dedslons  directly  upon  them. 
It  win  not  do  to  attempt  their  interpretation 
In  the  slanting  light  of  decisions  upon  sup- 
posed parallel  provisions  of  former  bankrupt 
acts.  Speaking  of  the  English  bankrupt  law, 
Jessel,  M.  R.,  says,  in  Bx  parte  Blalberg,  23 
Ch.  DIv.  254,  at  page  258:  *The  proper  course 
Is  to  read  the  section  of  tbe  act  [under  con- 
struction], and  to  ascertain  Its  meaning,  and 
not  to  trouble  ourselves  about  decisions  upon 
tbe  former  act  Any  other  course  would  be 
apt  to  lead  us  astray.  If  tbe  latter  act  can 
clearly  have  only  one  meaning,  we  ought  to 
give  effect  to  it  accordingly.  If,  Instead  of 
doing  that  we  compare  It  with  the  former  act. 
and  say  that  It  differs  from  It  only  to  sncfa 
and  such  an  extent  and  ^en  consider  the  de- 
cisions upon  tbe  former  act,  we  might  In  that 
way  go  back  to  half-a-dozen  older  acts,  and. 
after  considering  tbe  decisions  on  them,  we 
might  at  last  arrive  at  a  conclusion  exactly 
contrary  to  tbe  latter  act'  Of  course,  this 
does  not  mean  that  such  decisions  are  value- 
leas  In  constructing  the  new  statute  It  may 
fairly  be  supposed  that  particular  pbraaea 
which  under  former  enactments  have  required 
a  deflnlte.  well,  and  generally  understood 
meaning,  of  which  those  decisions  are  the  best 
possible  evidence,  are,  unless  a  different  mean- 
ing is  clearly  indicated,  used  In  the  same 
sense  in  tbe  act  of  1808.  But  the  latter  ought 
not  to  be  treated  as  simply  a  revision  ot  any 
bankruptcy  system  which  at  any  previous 
period  existed,  ingrafting  upon  It  certain  new 
provisions,  or  as  a  mere  revival  of  It  wltb 
such  and  such  alterations,  but  as  a  new  sys- 
tem. Independent  <tf  all  defnnet  onea,  be^^- 
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ulUK  with  Oie  enactment  Itielf,  complete  In  Itr 
self,  and  to  be  administered  to  as  to  effecto- 
ate  tbe  Intent  expressed  It  TblB  la  all  the 
more  apparent  when  It  la  conildered  that  at 
the  date  of  the  paasace  of  the  act  ot  1806 
there  was,  and  tor  years  past  had  heen,  no 
bankrupt  act  In  force.  It  Is  more  than  llkelj 
that  the  repeal  of  1867  was  in  part  dne  to  the 
effects  of  Its  worlclng  unda  the  Judicial  In- 
terpretations to  which  It  had  twen  subjected. 
If  the  courts  and  the  profesfilon  were  now  to 
go  back  to  that  act  and  to  those  decisions  as 
generallr  controHlng  In  the  construction  of  the 
act  of  1808,  except  In  so  far  as  the  language 
of  the  latter  marks  irreconcilable  departures, 
we  should  without  fall  get  back  to  many  of 
the  same  evils,  and  make  the  act  of  1898  ob- 
noxious to  many  of  the  same  objections  that 
called  for  the  abolition  of  the  act  ot  1867. 
That  the  system  created  by  the  act  of  1808  Is 
essentially  different  from  the  older  one  la  aa 
appar«it  from  a  reading  of  the  statutes  aa  It 
Is  reasonable  In  view  of  the  lapse  of  a  genera- 
tion and  the  changes  Incident  thereto,  and  ia. 
Indeed,  recognized  by  McPherson,  J.,  In  Re 
Koyer,  03  Fed.  188,  declaring  certain  decisions 
upon  the  act  of  1867  inapplicable  to  that  of 
1808  becauae  of  that  difference. 

"aause  *b.'  |  97,  Act  189S.  entitled  the 
trustee  In  bankruptcy  to  the  benefit  generally 
of  those  liens  upon  property  of  his  bankrupt, 
of  the  use  of  which  the  statute  deprives  the 
holder,  and  clause  *c'  makes  a  similar  provision 
as  to  the  particular  Uens  affected  by  it.  The 
latter  clause  relates  to  Uens  'created  by  or  ob- 
tained In  or  pursuant  to  any  suit  or  proceed- 
ing at  law  or  In  equity';  clause  T  to  Uens 
'obtained  through  legal  proceedings';  and 
clause  *e^*  in  so  far  as  It  relates  to  liens  at  all, 
to  those  arising  from  Incumbrances  •  •  • 
nude  or  given  by  a  person.'  A  distinction  la 
thus  Indicated  between  Uens  whose  creation 
Involves  In  some  way  the  operation  or  aid  of 
the  madilnery  of  a  court  and  liens  effected 
wlfliont  such  Instmmentallty.  Liens  by  am- 
feaslon  of  Judgment  being  expressly  Indnded 
by  clause  'c'  In  the  former  eatery*  the  dis- 
position of  these  mles  requires  the  Interpre- 
tation of  clauses  'c,*  %'  and  *d,'  with  refer- 
ence to  their  operation  upon  such  Uens  enters 
ed  before  the  adjudication.  Under  clause  *a* 
a  Ilea  upon  proi>erty  of  one  subseanently  ad- 
judged a  bankrupt,  obtained  In  proceedings 
begun  (tbe  relative  pronoun  gnunmatlcally  re- 
fen  to  proceedings*  as  the  nearest  antecedent, 
— rowler  T.  Tuttle,  24  N.  H.  0.— and  there  It 
nothing  to  Justify  a  different  construction,  as 
In  Qjee^t  Estate,  6S  Pa.  St  811,  and  similar 
cases)  within  fonr  months  prior  to  the  flllnv 
of  the  petition  In  bankruptcy  (voluntary  or 
involuntary),  Is  handed  over  to  tbe  trustee  on- 
ly If  one  of  three  things  appears:  0.)  That 
the  Uen  was  'obtained  and  permitted,*  L  e.  by 
reason  of  the  association  of  these  words  (see, 
for  the  principle  and  Its  fan^lar  applications, 
Maxw.  Interp.  St  p.  398  et  seq.)  'obtained  by 
permission.'  wUle  the  defendant  was  actuaUy 
'insolvenV  fB  tha  senat  ascribed  to  that  term 


In  section  1  itf  ttie  act,  and  fliat  tbm  extitenco 
and  enforcanmt  of  the  Hen  In  favor  of  Its 
holder  would  work  a  preference  fwbi^en 
section  eo;  &)  that  the  Uenor  had  reasonable 
cause  to  believe  tbe  defendant  to  be  Insolvent 
and  In  contemplation  of  bankruptcy.  L  e.  of 
an  act  of  banlmiptcy  w  9t  aa  appUcatlon  bj 
himself  to  be  declared  a  bankrupt  (Ooll. 
ifankr.  p.  137,  and  cases  there  cited);  or(^tbat 
tbe  lien  was  'sought  and  permitted  In  fraud 
of  the  provisions  ot  the  act  The  first  and 
third  of  these  conditions  manifestly  drcnm- 
scribe  the  operation  of  tht  clause  upon  henm 
obtained  conaentably  or  coUuslvely  (so  held, 
it  seems.  In  Be  Nelson.  W  Fed.  76);  whUe  the 
second  has  In  view  also  a  Hen  adveraely  ob- 
tained, wherov  In  obtaining  it  the  p^intwf 
had  reason  to  think  he  was  sacorlng  to  him- 
self a  forbidden  advantage  over  otiier  ered- 
Itora.  Clause  T  Is  said  to  be  applicable  only 
hi  cases  of  Involuntary  banfcmptcy. .  In  re 
CoUlDS.  2  Am.  Bankr.  B^  1,  B.  However, 
section  1.  Bubd.  1.  and  In  re  Rldtuuds  (D.  C.) 
96  Fed.  268,  disposes  of  the  Uens  It  embraoea 
upon  the  sole  condition  that  defendant  ther^ 
at  the  time  was  Insolvent  But  it  seems  to 
embrace  only  liens  obtained  adversely.  In  the 
first  place,  It  speaks,  not  of  Uens  *obtalned 
and  permitted,'  as  clause  *c'  subd.'  1.  does, 
but  only  of  Uens  'obtained,'— a  difference  of 
phraseology  presnn^vely  significant  (Rl^  v. 
KeyBer,'64  Pa.  St  86,  89);  and  no  leas  to 
because  occurring  In  tbe  same  enactment 
(Maxw.  Interp.  St  p.  804,  and  eases  Otoe 
cited).  In  the  next  place,  the  words  Imme^ 
ately  foUowIng,  via.  through  legal  imx^edii^ 
against*  defendant  obviously  and  grammat- 
ically (Gushing  V.  Worrick.  0  Gray.  382;  Qninn 
V.  Electric  Ught  Corp..  140  Mass.  106^  8  M.  B. 
200),  and  by  punctuation.  If  that  be  of  any 
valu^  connect  themselves  with  thehr  nearest 
antecedent  'obtained.'  and  thus  Indicate  Uens 
obtained  through  hostile  proceedings.  And. 
finally.  It  Is  Imperative  so  to  read  On  lan- 
guage In  order  to  escape  a  virtual  Imi^led  re- 
peal by  clause  ¥  of  a  great  part  of  clause  V 
In  ao  far  as  the  latlw  readies  csaea  of  In- 
voluntary bankruptcy,  and.  Indeed,  Its  oitire 
snpersesdon  with  reference  to  sudi  cases  as 
futile  and  meanlngleas,— results  which,  as  is 
too  w^  known  to  warrant  tbe  dtatlon  of  au- 
tboriUea,  can  never  be  tolerated  In  statutory 
Interpretation,  If  they  can  be  leawmably 
avoided.  Whether  tbe  effect  of  a  statato  cm- 
stmed  In  obedience  to  this  ptlqefple  aecords 
with  the  actual  hitent  tai  the  minds  of  tiie 
legislators  who  passed  it  li  not  a  pertinent  In- 
quiry. The  questlm  for  the  interpreter  is  not 
what  tbe  legislature  meant  but  what  Its  Ian- 
gnage  means.  Haxw.  Ihterp.  8t  p.  7;  Fa>- 
m^  Tbatcber,  8  Q.  B.  Dtv.  846^  Sn,  per 
CkicklHim,  0.  J.  The  intention  of  the  leglida- 
tnie  Is  to  be  ascertained  by  meana  of  the 
words  wblcb  It  has  used.  WObu  St  Pk  MO; 
Index,  anlml  senno;  Edrictars  5  Ook^ 
llSb.  Indeed,  It  Is  idle  to  attempt  to  svply 
to  section  67.  mads  np  aa  tt  was.  any  other 
than  purely  vwbal  IntavntatkNL  Tiks  ase- 
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tlon  Is  «  Mmevrhttt  luurUftOe  eoaxfiawoA,  br 
the  eonfereace  committee,  of  tUe  proTlsiona 
<!ontaIiied  In  bouse  bill,  and  section  7  <rf 
a  senate  bin,  tba  Isngnage  of  wblch  was  bod- 
ily transpdrted  into  the  fonner  as  danses  V 
and  *f/  See  Cell.  Bankr.  p.  88S.  Passed  br 
congrtBS  la  that  form,  tt  Is  impossible  to  sar 
that  the  members  of  both  houses  ontted  In 
any  particular  Intention  or  aaderstandlng  c<hi- 
cemlnc  Its  effect  They  took  the  comp(»dte 
section  as  It  came  back  to  them  from  the  con- 
ference committee  for  irhaterer  tbe  courts 
should  be  able  to  make  of  it  If  tbe  scope  of 
danse  T  has  been  rightly  discerned,  then  the 
matters  here  in  oontrorerty  are  to  be  referred 
to  clauses  V  and  *d*;  for  a  Judgment  upon  a 
wammt  of  attorney  to  confess  It  is  not  ad- 
Tersely  obtained,  and  ttierefore  nnaffected  by 
danae  *f .' 

"UMer  clause  'c'  the  first  Important  ques- 
tion to  be  settled  In  this  case  Is.  when  Is  tbe 
proceeding  which  Inclndes  a  judgment  by  con- 
fession to  be  deemed  to  have  *b^un'?  The 
answer  seems  free  from  doubt;  When  the 
Judgment  is  confessed  of  record.  1.  e.  when  the 
warrant  for  tta  entry  Is  actually  delivered  to 
tbe  prothoootary.  See  Polhemojf  Appeal,  82 
St  828.  A  legal  proceedhig  Is  not  began 
^faen  a  party  empowers  an  attorney  to  ^;»ear 
and  act  for  bim,  bnt  when  the  attorney,  hi 
pursuance  of  that  authority,  does  ^}pear  and 
set  for  htm.  Of  course,  no  question  can  krlse 
as  to  the  'beglnnlog'  of  a  Ju^ment  both  au- 
thorized and  Mitered  within  four  months  of 
0M  flUng  of  tbe  petition  of  bankruptcy.  But 
tt  follows  that  a  Jadgment  by  confession,  treat 
ed  as  a  legal  proceeding  banning  somewhere, 
is  'begun'  wltbln  the  four  months  If  entered 
within  that  period,  no  matter  when  the  In- 
strument on  whl^  it  Is  founded  waa  executed. 

**Tbe  point  next  arises,  can  such  a  Judg- 
ment altered  within  four  months,  upon  an 
Instrument  antedating  that  period,  be  also  said 
to  faare  been  *permttted'  by  defendant  within 
tbe  meaning  of  that  word  as  nsed  In  dtause 
sabd.  17  In  defining  what  are  acts  of 
bankruptcy,  section  8,  cL  *a,*  subd.  8,  nses  the 
same  word  In  connection  with  'suffered.*  In 
Be  Nelson,  98  Fed.  7%  It  was  held  that  a  Judg- 
ment thus  entered  coold  not  be  deemed  'per- 
mitted' by  tbe  defendant,  because,  having  glr- 
m  tbe  iDstmCbent  authorizing  Its  entry  when 
be  had  a  rl^t  to  give  It  he  retained  no  power 
thereafter  to  prevent  its  entry.  But  the  con- 
trary Is  decided  In  He  Reichman,  1  Am.  Bankr. 
Bep.  17.  and  Re  Moyer,  98  Fed.  188;  tbe 
ground  b^g  taken -In  both  of  these  cases  that 
■n  insolvent  debtor  'suffers'  (within  the  mean- 
ing ot  section  3.  d.  'a.'  subd.  3)  a  Men  to  be 
obtained  when,  by  not  paying  the  debt  or 
otherwise,  he  suffers  the  ground  for  the  en- 
try of  the  lien  to  arise,  and  when  he  does  not 
In  good  faith,  prevent  or  at  least  resist  the 
effort  of  tbe  creditor  to  obtain  the  lien,  and, 
according  to  the  latter  decision.  If,  unable  to 
succeed  in  that,  be  does  not  promptly  apply 
Cio  the  bankruptcy  court  for  an  equal  distrltniT- 
tlon  of  Ua  property.  And  la  B«  A«noldt  M 
40  A.— 47 


VM.  imi;  K  b  bald  mt  tb»  wwd  *penalttea* 
In  section  67.  cL  *c^'  sabd.  1*  la  synonynunia 
with  'suffered,*  In  sectkn  8,  d.  V  vML  8,  aa 
explained  in  Be  Reldiinan.  sniwa.  It  seems 
reasonable  to  soppose  that  such  is  Its  proper 
understanding.  A  debtor  'permits*  a  lien  to 
be  obtained,  not  only  when  he  actively  aaalats 
and  furttiers  the  obtalnli^r  of  It  bat  also  iriian 
be  neglect!  to  biterpose  in  mdh  ways  as  aie 
open  to  him  to  prevraat  It  and  Indeed  i^un, 
though  from  inability,  ha  does  not  pay  Itaft 
debt  for  the  enforcement  or  securing  of  wbldti 
It  Is  ab6nt  to  be  entered.  But  whfle  his  faO- 
iffe,  after  entry,  to  take  advanta^  of  tbe 
bankrupt  law  ts  doubtless,  as  decided  in  Be 
Moyer,  supra,  evidence  of  Ills  consent  to  tbe 
lienor's  obtaining  a  prefwenoe,  and  therefore, 
under  section  8,  cL  *a,'  subd.  8,  a  cause  tat 
adjudging  a  party  a  bankrupt  tt  cannot  by' 
relation  backwards,  constitute  a  permissive 
creation  of  the  lien  Itself,  whereby  that  prefr 
erenee  la  likely  to  be  worked  out  As  has 
been  seen,  a  lien  to  be  affected  by  section  07, 
d.  *c,'  subd.  1,  mnst  have  been  eonsentable 
in  Its  origin  at  the  time  of  Its  entry.  It  Is  to 
tiiat  point  of  time,  also,  because  of  the  word 
'obtained,*  which  cannot  be  separated  from 
'permitted,*  that  the  inquiry  Into  defendanft 
insolvency*  must  relate,— that  condition  be- 
ing declared  In  section  1  of  the  act  to  exist 
when  the  aggregate  of  the  debtor's  property 
stiali  not  at  a  fair  valuation,  be  sufficient  to 
pay  his  debts;  which  seems  to  differ  In  no 
way  from  what  In  Mueller  v.  Ctaty  Co.,  183 
Pa.  St  460,  at  page  456,  88  Atl.  1011,  is  said 
by  Mr.  Justice  Dean  to  be  the  general  nnder- 
Btauding  of  the  term,  vis.  'insufficiency  of  a»- 
sets  when  turned  into  money  to  discbarge  ex- 
isting Indebtedness,'  and  which  Is  quite  a  dif- 
ferent thing  from  what  Is  there  denominated 
*Btatutory  Insolvency,'— tbe  condition  of  a  per- 
son who,  from  any  cbuse,  is  unable  to  pay. 
his  debts  In  the  ordinary  or  nsual  course  of 
trade.  Levan's  Appeal,  112  Pa.  St  2»i.  800, 
8  Atl.  804. 

"If  a  lien,  entered  witbln  four  months  prior 
to  the  petition  In  bankruptcy,  is  'obtained  and 
permKted*  while  the  debtor  is  in  fact  'Insol- 
vent,* the  second  and  third  conditions  of  in- 
validity established  by  clause  *c'  become  na- 
important  The  ssggestlou  cannot  be  accept- 
ed that  it  requires  the  concurrence  of  the 
three  conditions,  In  order  that  a  Uesi  may  be 
affected  by  that  danse.  This  coustructlon 
would  require  the  substitutl<m  of  ^and'  for 
'or,'  which,  as  the  authorities  show,  while  It 
may  be  made  where  considerations  of  sense, 
reason,  or  Justice  deariy  demand  It  as  presum- 
ably Intended  by  the  legislature.  Is  not  permis- 
sible where  the  langnage  as  it  stands  is  plain, 
and  no  othw  intent  than  that  which  It  ex- 
presses is  fairly  Inferable  from  It  Seabolt  t. 
Oommlssloners,  187  Pa.  St  818,  324,  41  Aa  22. 
Instead  of  there  being  anything  in  the  clause 
to  point  to  the  propriety  of  thus  doing  violence 
to  the  language  employed  by  ccmgress,  the  fact 
Is  that  the  construction  of  the  enactment 
woald  be  zendaied  laom  danbtfol,  and  per- 
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hapi  Us  opMfttlaa  mlk&tj  xavtrleted  <r  crip- 
pled. 

"Fliiall7i  fhvn  ranuUns  Qie  Inquiry  Into  the 
effect  of  <d&oae  *d.*  If  section  67  ended  wfth 
It,  as  In  ibe  hooae  blU  It  appears  it  did,  then 
would  be  good  reuon  for  believing  tbat, 
cianaea  V  and  V  referring  to  llena  generally, 
and  clause  *C  apedflcaOy  'to  llena  resting  In 
some  way  npon  legal  procedure,  clanae-V  wal 
Intended  to  say  all  It  was  needful  to  say  In 
that  connection  concerning  Uens  ariring  wltb- 
ont  tbe  aid  of  Judicial  machinery,  either  pure- 
ly or  by  mere  operation  of  legal. mlea  from 
the  acta  of  the  parties  themselves,  L  e.  In  a 
strict  and  proper  sense,  lletta  'given*  and  'ac- 
cepted.' '  It  Is  very,  dear  that  when  clause  *c? 
said  Uiat  andi  and  socb  Uens  of  the  dass  to 
which  It  referred  shoidd  not  avaQ  the  holder, 
it  also  Impliedly  said  tbat  all  Uens  of  the  same 
daas  dlCFerently  situated  should  remain  undis- 
turbed. 'Indudo  nnlus  est  exclnslo  alterloa* 
It  was  thnefore  quite  unnecessary  expressly 
to  provide  for  the  aavtaig  of  such  la  dause 
'd,'  and  the  obvious  inference  from  the  mact- 
ment  of  the  latter  would  be  that  It  was  In- 
tended to  reach  the  other  class  of  Uens  only. 
But  this  purpose,  If  It  existed.  Is  -too  much 
obscured  to  be  a  safe  ground  of  dedalon  by 
tbe  addition  of  clauses  *e*  and  *f ;  the  former 
dealing,  Inter  alia,  with  just  tbat  sort  of  Uens, 
and  the  latter  going  back  to  and  again  deal- 
ing with  "Uens  obtained  through  legal  pro- 
ceedings,* the  subject-matter  of  dause  *&' 
Tbe  reasonable  construction  of  dause  *&,'  In 
connection  with  the  other  clauses,  would, 
however,  be  more  readily  apparent  if  the  sev^ 
eral  clauses  woe  arranged  In  their  lo^eal 
sequence,  aa  indicated  by  ttie  matters  tbey 
treat  of.  That  tmeh  transposftloa,  for  pur- 
poses of  eonstmctlon.  Is  altogether  legitimate 
(espedaUy  where  an  enactment  has  been  made 
up  aa  tills  one  was)  Is  shown  by  numerous  aa< 
thorltlea,  as  ntuatratlons  of  which  may  be 
dted  Waters  v.  Oampbell.  4  Sawy-  121,  Fed. 
Gss.  No.  17.264;  State  v.  Zanesvllle  ft  Hays- 
vUle  Turnpike  Road  Co..  16  Ohio  St  808;  Hat- 
thews  T.  Oom.,  18  Grat.  889;  State  v.  Forney, 
21  Neb.  223,  SI  N.  W.  802;  Babcock  v.  €kK>d- 
rich,  47  OaL  488.  Thus  arranged,  clause  f* 
would  follow  dause  Us,'  clause  'e*  coming  next 
and  clause 'd'  condudli^  the  section  vrltb  a 
declaratiw  (1)  that  It  Is  not  the  purpose  of 
tbe  preceding  provisions  to  Invalidate  liens 
^ven  or  accepted  (a)  in  good  taitb,  and  not  in 
contemplation  of  'bankmptey*  (this  word  be- 
ing evidently  omitted  by  a  derical  emn*,  and 
to  be  supplied  In  order  to  make  smse),  or  In 
fraud  of  the  act  (b)  for  a  present  considera- 
tion, and  (c)  duly  recorded.  If  record  be  neces- 
sary to  impart  notice;  and  (2)  tbat  want  of 
such  record  shall  Invalidate  even  Uens  given 
and  accepted  In  good  faith,  etc..  and  for  a 
present  consideration.  See  CoU.  Bankr.  p.  S76. 
In  such  a  declaration,  Uens  'given*  and  'ac- 
cepted' would  certainly  fndnde  a  lien  by  con- 
fession of  judgment  When  Is  snch  a  lien,  en- 
tered less  than  four  months  before  the  filing  of 
a  petltlaa  In  bankruptcy  Iqr  or  against  the  de- 


feBdantprawgyafl  bydaoae  STT  ItmuBtlnive 
been  given  or  aec^ted-  In  good  faith,  etc.,  and 
for  a  present  consideration.  The  added 
words,  *and  not  in  contemplatlcHi  of  (bank- 
ruptcy) or  in  fraud  upon  this  act*  charac- 
terised tbe  phrase  'good  faith'  as  incompatible 
with  a  pnrpose  to  give  w  seaire  uribat  la  see- 
thm  60  Is  d^ned  aa  a  prtference.  Now,  aee- 
tlon  00,  as  well  as  section  67,  d.  soM.  1, 
hold  a  man  to  the  natural  coaaaquencea  of 
his  act  as  Intended  by  him.  lAat  Is  to  say, 
tbey  treat  every  act  done  or  anftared  1^  an 
InsolTent  aa  a  designed  nnlawfol  prefareaioc^ 
wbea  tin  Immediate  iHactteal  dteet  of  It  Is 
to  enable  me  creditor  to  realm  a  ffreatw  per^ 
centage  of  bis  claim  than  others  of  the  same 
daaa.  Ooll.  Bankr.  p.  800.  ^ooe  tbe  giving 
and  acc^itanee  oi  a  jodgment  Uen  for  an  an- 
tecedent debt  defendant  bdng  Insolvoit  at 
the  time,  cannot  be  in  good  faith,'  as  dause 
'd'  uses  tbat  phrase^  But,  pnvaiiy  qwaklng, 
a  'preference  can  only  arise  In  respect  of  an- 
tecedent debta.  Id.  p.  009.  Hm  Inddent 
which  Btlgmatlees  It  ^  Itt  effect  in  dlmhi- 
Isblng  the  estate  answerable  to  croditora  gan- 
erally  (Id.  p.  803),  does  not  attadi  to,  and 
therefore  no  Improper  purpose  can  be  r^^ard- 
ed  as  presumptively  underlying  the  giving 
and  acceptance  of  a  lien  for,  a  presmt  consid- 
eration. 'Gtood  fklth'  may  or  may  not  «lst  In 
each  a  transaction.  If  It  does,  there  are 
abundant  reasons  of  justice  and  policy  for  np- 
hddlng  it  Omseqnently,  where  a  present 
consideration  Is  Shown,  the  statute  admtts  tbe 
possibility  and  recognises  the  saving  force  of 
good  taith,  L  e.  lawful  purpose,  and  upon 
proof  thereof  sustains  the  Uoi  if  pnq>erly 
corded.  Bat  It  necessarily  follows  that  tbe 
aid  of  danse  'd*  can  be  Invoked  by  a  Uen- 
bolder  only  where  there  was  a  present  cm- 
slderatfon  for  the  Uen,— not  a  past  consMem- 
tlon,  nor  a  future  one,  nor  a  consideration  for 
an  agreement  antedatb^  the  entry  of  the  Uen. 
but  a  consideration  actually  and  presently 
passing  from  plaintiff  to  defendant  for  and  at 
the  time  of  the  entry  ol  the  spedflc  Sen 
sought  to  be  preserved. 

"The  application  <rf  what  baa  been  said  to 
the  several  llois  Involved  In  these  rules  Is  too 
plain  to  warrant  any  prolonged  discussion. 

"Tbe  judgments  of  the  XatUmal  Building  A 
Savings  Association  No.  2,  to  Koo.  8  and  9; 
January  term.  1809.  J.  D.,  founded  <m  Judg^ 
ment  Irands  dated,  respectively,  ^y  1,  189!k 
and  March  25,  1896,  were  entered  on  January 
10,  1899.  At  that  time  the  aggregate  of  de- 
fendant's property,  at  a  fair  valuation,  vras 
insufficient  to  pay  his  debts,  i.  e.  he  was  tn- 
Bolvent  The  petition  In  bankruptcy  up<Mi 
which  he  was  saluequentiy  adjudged  a  bank- 
rupt was  filed  agalnat  him  tm  April  3,  1899. 
Under  section  67.  d.  'c;'  ot  tbe  bankrupt  act 
tbe  building  association  cannot  avail  Itself  of 
tbe  liens  thus  obtained  by  It  but  the  same 
are  lianded  over  to  the  trustee  in  bankruptcy, 
tbe  petitioner  for  tills  mle.  The  Judgment  itf 
the  Jefferson  Building  ft  Savings  AssodatloB 
I  No.  8,  to  No.  2S,  January  term.  1808i  J.  Du 
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24, 1893,  was  entered  on  Jannaz7  12, 1889,  and 
Is  In  the  same  sltnation.  Tbe  judgment  ot 
Jolin  B.  Eaucb«:  to  No.  30  January  term, 
1890,  founded  on  a  Judgment  note  dated  De- 
cember 17,  1898,  was  entered  on  January  13, 
1890.  The  only  particrolars  in  ^Icb  this  judg- 
ment differs  from  the  others  are  tbat  the  In- 
strument upon  which  it  was  sutMequently  en- 
tered was  executed  within  four  monttis  prior 
to  the  petition  In  bankruptcy  (a  drcumstance, 
as  has  been  seen,  of  no  controlling  signifi- 
cance), and  that  It  is  claimed  to  be  founded 
on  ft  present  consideration.  He  fact,  how- 
erer,  Is  that  it  was  given  for  a  pre-exlstli^ 
debt,  in  order  to  procure  renewals  and  ex- 
tensions of  the  same.  Certainly  that  is  not  a 
'present  consideration,*  within  tbe  meaning  of 
section  67,  d.  *d.'  In  each  of  the  above-enti- 
tled cases  the  role  to  show  cause  la  made  atwo- 
lote,  at  the  ooit  ot  the  contesdoff  n«pond- 
enta.** 

D.  Nicholas  Schacffer,  for  appelant  Uaac 

EQester,  for  appellee. 

PBS  CURIAM.  In  this  case  ft  petition  In 
tMUkn^tcy  against  tbe  defendant,  Gretfa,  was 
presented  on  April  8,  1890,  upon  which  a  ood- 
tsftt  arose  fts  to  the  fact  of  bis  Insolvem^, 
wlilcli  was  followed  by  an  adjudication  ot 
bankruptc;^  on  October  17,  1890.  The  api>el- 
Iftntfs  Judgments  were  entered  against  blm  on 
January  10,  1890,  and,  as  that  date  was  with- 
in foor  months  of  the  time  when  tbe  petition 
was  filed,  tbe  case  was  brought  directly  witb* 
In  the  express  words  of  the  sixty-BBVenth  sec* 
tk»  ot  tike  present  bankrupt  law.  It  la  very 
deaxiy  and  forcibly  shown  in  the  opinion  of 
the  learned  court  below  that  it  Is  not  the 
date  of  the  warrants  of  attorn^  anthorizli^ 
the  entry  of  judgment,  but  the  date  on  which 
the  Judgments  are  actually  ottered,  that  flxes 
the  time  from  which  the  footHnrnttu  period 
begins  to  run.  We  do  not  see  any  escape 
trom  the  condnslon  thus  veaehed,  and  we 
therefore  find  that  there  was  no  errror  in  the 
erdw  making  absolute  the  rule  to  show  cause 
why  tbe  fund  in  court  should  not  be  paid  to 
the  trustee  in  bankruptcy.  Otder  ifflrmed,  at 
tbe  costs  of  the  appellant 


<n  R.  X.  7) 

McNXILL  T.  LYONS. 
^Bivnne  Oonrt  ot  Rhode  Uland.    Slaidi  7, 
1000.) 

CONOURRINO  TBBDICTS. 
Where  there  an  three  concnrring  Terdlcts 
for  the  plaintiff,  tbe  antellate  coort  maxt  as- 
some,  even  thoneh  It  may  not  be  satisfied,  that 
the  last  verdict  u  not  against  the  evidence. 

Motion  for  new  trial  from  Providence 
preme  court. 

Action  by  Margaret  J.  McNein  against 
Timothy  Lytmi.  Judgment  for  plaintiff,  and 
defendant  applied  for  a  new  trial.  Denied. 

John  W.  Hogaa.  tor  pltlntlff.  Bdnudt  ft 


PBB  OUBIAM.  In  Tlew  ot  time  concur- 
ring verdicts  for  the  plaintiff,  tbe  court  must 
assume,  even  though  It  may  not  be  satlsfled. 
that  the  verdict  is  not  against  tbe  evidence. 
In  Burnham  t.  Bailroad  Co.,  17  R.  I.  Wik,  23 
Aa  638,  and  Id.,  IS  B.  I.  404.  80  AtL  '468, 
this  court  set  aside  three  concurring  verdicts, 
but  for  reasons  which  do  not  mpj/ly-.ta  this 
case.  In  that  case,  In  the  opinion  of  the  na^ 
Jorlty  of  the  court,  it  conclusively  appeared 
that  the  engine  which  Bumham  was  running, 
comparing  Its  admitted  ryte  of  speed  and  the 
distance  to  be  covered,  must  have,  been  be- 
yond the  electric  signal,  ao  that  he  could  have 
seen  It  If  he  had  been  looking'  In  this  case 
there  la  no  such  degree  ot  certainty.  No  eX' 
cations  are  urged,  and  the  only  question  ot 
law  which  tbe  defendant  presents  Ii  one  baaed 
npon  a  finding  of  the  f&ct  that  the  defendant 
did  not  know,  or  have  reason  to  know,  that 
his  lumber  was  plied  on  private  land.  Bvi- 
deutly  the  jury  did  not  so  find.  Upon  the  teft> 
timouy  tbe  damages  do  not  appear  to  be  ez« 
cesslve.  Petition  dented  and  case  remitted. 


(H  B.  I.  462) 

BANIGAN  T.  miTBD  SIATB8  BUBBBB 

GO. 

(Snpteme  CiMtt  ot  Bhode  Idand.    Maidi  8> 
190a) 

CORPORATIONS— OFFICERfl—PIXTNa  OF  8AU- 
AIBS— BT-UkW-«ONBST  BXBGUTION. 

Where,  at  the  time  of  plaintlff'B  Section 
aa  president  of  a  con>oration,  ■  by-law  thereof 
pTo\  ided  that  tbe  directors  sboold  fix  all  Baiarles, 
and  bts  saiair  was  subsequently  cut  to  ¥10,500 
from  that  of  $36,000  for  the  previous  year,  while 
changes  In  aalariea  of  other  of&een,  it  made  at 
all.  were  alight,  tbe  reduction  was  not  a  fair 
and  honest  execution  of  the  by-law.  and  hence  he 
was  not  prevented  theietv  trom  zeeovmiiw  what 
his  sendees  wwe  worth. 

Acttoh  by  Joseph  Banfgan  against  United 
States  Rubber  Company.  Judgment  tor  plain- 
tiff. 

Jan^es  Tiningbast  and  John  A.  Taylor,  foK 
plaintiff.  William  Q.  Boelker,  Ftands  Ooi- 
weO,  and  Samuel  Norrls,  Jr.,  for  defendant 

MATTBSON,  a  J.  This  is  an  ftctlon  ef 
debt  to  recover  money  alleged  to  be  due  to 
tbe  plafaitiff  tor  salary  aa  a  member  ot  tiw 
executive  committee  of  the  defendant,  and 
also  as  Ita  president.  As  to  the  salary  of  the 
plaintiff  o  ft  member  ot  the  executive  com- 
mittee, then  Is  no  dispute  that  be  is  entitled 
to  recover  tbe  amotmt  claimed.  Tbe  salary 
claimed  as  president  is  at  the  rate  ot  f 26,000 
a  year,  and  is  for  the  period  beginning  April 
1,  1896,  and  ending  March  4,  1896,  when  the 
plaintiff  resigned  his  office  as  preddent.  The 
defendant  contends  that  the  salary  shonld  be 
at  the  rate  of  $10,600  a  year,  Instead  of  $20k- 
000.  At  the  time  ot  tbe  plaintiff's  eleetlon  t« 
the  office  of  president.  May  21,  1890^  ft  bf* 
law  of  the  defendant  provided  that  tbe  direct 
ora  should  fix  all  salaries.  In  view  ot  tbla 
bgr-lAW,  tbe  piainflU  ti#  aocevtlng  tbe  «ffloiv 


Digitized  by 


Google 


7^ 


«  ATLANTtO  BOPOBTBIB. 


CB.L 


mtist  be  deemed  to  ture  eooMited  to  Km  tor 

wbatever  compensation  the  directors,  In  the 
fair  and  bonest  execution  of  the  by-law,  sbonid 
establish.  Manufacturing  Co.  t.  Browne, 
S8  Ga.  240-216.  The  qnestifMi  of  salaries  for 
Che  year  expiring  March  81,  1896,  was  re- 
ferred the  directors  to  a  cranmlttee,  who, 
however,  reported  sereral  months  later  that 
they  were  nnwining  to  assume  the  respon- 
BlbOfty  of  making  any  recommendations,  and 
snggested  a  reference  of  the  matter  to  the 
executive  committee.  The  directors,  having 
discharged  this  committee,  and  acting  on  Its 
suggestion,  T^emA  tiie  subject  to  the  execo* 
tlve  committee,  who  In  turn  referred  It  to  a 
tabcommlttee  of  tUelr  nomber.  This  sub- 
committee did  not  report  to  the  executive  com- 
mittee untn  April  23.  1886,  at  which  time  the 
executive  committee  voted  that  the  report  of 
the  subcommittee  should  be  made  to  the  di- 
rectors, and  the  salaries  were  not  in  fact  fixed 
by  the  directors  In  accordance  therewith  un- 
til May  6,  1^6.  The  plalntKTs  salary,  as  so 
fixed,  was  910,500,  Instead  of  $26,000,  as  dur- 
ing the  previous  year.  In  several  other  offices 
the  salaries  were  unchanged,  and  In  none  of 
the  others  In  which  changes  were  made,  with 
two  exceptions,— the  director  of  legal  affairs 
and  the  chairman  of  audit  and  accounts, — was 
the  reduction  anywhere  nearly  as  great  pro- 
portionately as  In  that  of  the  plaintiff.  When 
we  contemplate  the  sublime  altitudes  of  the 
tLggng&te  salaries  received  by  the  officers  of 
the  defendant  In  ttielr  multiple  capacities  as 
officers,  members  of  the  executive  committee, 
officers  of  subcompanlea,  etc..  as  compared 
with  the  modest  stipends  allotted  to  judicial 
officers,  we  confess  that  we  feel  somewhat 
dizzied,  and  we  acknowledge  our  Incompeten- 
cy to  grapple  with  the  problem  of  revising  the 
action  of  the  executive  committee  and  of  the 
directors.  StiU  It  Is  Incumbent  on  us  to  un- 
dertake the  task.  We  find  nothing  in  the  evi- 
dence which  convinces  us  that  the  services 
rendered  by  the  plaintiff  as  president  were 
materially  different  during  the  period  in  ques- 
tion trom  what  they  had  been  during  the  pre* 
vious  year,  and  we  can  see  no  sufficient  rea- 
son for  the  sweeping  rednctkin  of  salary  In 
his  case.  It  Is  evident,  however,  from  the  evi- 
dence, that  a  strong  feeling  of  hostility  against 
the  plaintiff  and  a  strong  opposition  to  his 
policy  in  the  management  of  the  affairs  of  the 
corporation  bad  sprung  up  among  bis  asso- 
ciates, and  we  cannot  resist  the  feeling  that 
the  action  of  the  executive  committee  and  of 
the  directors  In  fixing  the  plaintiff's  salary 
was  Influenced,  consdonsly  or  unconsciously, 
by  these  conditions.  We  think  this  action, 
whether  so  Intended  or  not,  was  oppressive 
to  the  plaintiff,  and  consequently  that  It  was 
not  the  fair  and  honest  execution  of  the  by- 
law to  which  he  was  entitled,  and  so  was 
not  binding  on  him.  After  careful  considera- 
tion, oar  oplnlm  is  that  comiKusation  should 
be  allowed  for  the  services  o£  the  plaintiff  as 
president  at  the  rate  of  $17,600  a  year.  As 
the  plaifitUI  has  died  since  the  hearing,  the 


Judgment  wfll  be  entered  for  Om  amount  due 
as  on  a  day  subsequent  to  the  bearing  and 
prior  to  hla  decease. 


(a  R.  X.  1) 

HOWLAND  T.  QBANOEB,  OHy  TMSSUxer. 
(Susceme  Goort  sC  Bhode  Island.    Haieb  S, 

1900.) 

DOMICILB-MAKRIBD  WOMAN. 
A  married  woman  cannet  acq  aire  a  domlcUs 
other  than  that  of  her  hoabaiid  while  the  onitj 
of  the  marriage  relation  lemalns  ondisturbed. 

AcUoo  by  Maty  a  Hovland  affalnat  Danld 
L.  D,  Granger,  dty  treasuMb  Judgment  In 
favor  of  d^endant 

Oomstock  9c.  Qardner.  for  plaintiff.  Frands 
OolweU  and  Albett  A.  Baker,  for  defendant. 

HATTESSON.  O.  J.  Tb*  qneetlon  rsJsed  on 
the  agreed  statemoit  of  facto  is  whettier  a 
married  woman,  while  the  nnl^  of  the  mar- 
riage relation  exl^  undisturbed  between 
them,  can  acquire  a  domicile  other  than  that 
of  her  husband.  In  behalf  at  the  plaintiff  It 
contended  that  she  can.  The  contention 
rests  on  the  argument  ttiat  the  common-law 
status  of  a  married  woman,  by  which  her  le- 
gal exlstoice  Is  suspended  dming  the  mar- 
riage, or  merged  In  that  of  her  husband  a 
Bl.  Oomm.  442).  has  largely  cesaed  to  obtain 
in  modem  tlmps,  and  especially  In  this  state, 
where  the  law  recognizes  her  as  having  a 
separate  existence  and  separate  righto  aa  to 
her  property,  and  consequently  separate  to- 
teresta.  After  a  careful  examination  of  the 
antborltlee,  however,  we  have  come  to  the 
conclusion  that,  though  a  wife  may  acquire  a 
domldte  distinct  from  that  of  her  hasband. 
whenever  It  Is  necessary  or  proper  tor  taer  to 
do  so,— as,  tor  Instance,  where  the  hvaband 
and  wife  are  Uvlng  apart  by  mutual  eonsoit 
(In  re  Hlorance,  M  Han,S28, 7  N.T.  Supp.  678), 
or  Whera  the  wife  has  been  abandoned  by  the 
husband  (Shnte  v.  Sargent  67  N.  H.  80S,  80 
Atl.  282),  or  for  purposes  of  divorce  (Dltson 
V.  Ditson*  4  B.  L  87),  OK,  in  short,  whenever 
the  wife  hss  adversary  latecests  to  those  of 
ber  husband,-— she  cuinot  acquire  sodi  a  dom- 
icile so  long  as  the  unity  of  the  marriage  re- 
lation continues,  notwithstanding  that  from 
considerations  of  health,  as  in  the  present 
case,  or  of  expediency,  one  of  the  parties, 
with  the  consent  of  the  othrar,  hi  actually  llv- 
tog  In  a  different  place  from  the  other.  The 
question  was  apparently  carefully  considered 
in  McGIellan  t.  Carroll  (Tenn.  Ck.)  42  S.  W. 
186.  In  this  case  the  husband  of  the  defend- 
ant Clear,  who  had  formerly  resided  In  Ten- 
nessee, had  removed  to  and  become  a  domi- 
ciled resident  of  Missouri.  She  had  remained 
in  Tennessee  with  the  view  of  retaining  a 
homestead.  Tliey  had  not  separated.  There 
was  no  disagreement  between  them,  and  nei- 
ther had  deserted  the  other.  It  was  held  that 
she  was  not  a  resident  of  Tennessee,  and 
could  not  claim  a  homestead,  for  the  reason 
that,  where  the  relation  of  husband  and  wife 
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ctfBta,  9bA  On  tndty  of  tbe  nanlflce  atMt  to 

maintained,  the  domicile  of  the  Inubaad  !>, 
In  legal  contanplatlon,  that  of  the  wife.  «ra 
ttioich  the  aetoal  lealduioe  at  tbe  hasband 
waaj  be  In  one  place  and  that  of  the  wife  In 
anotber.  And  see  Bartean  t.  Hartean,  14 
Pick.  181;  Harrison  t.  HarrlBon,  20  Ala.  629; 
Beard  t.  Kdox.  6  OaL  2S2;  Halnton  t.  Halrt- 
ton,  27  Miss.  704;  Harding  t.  Alden,  »  OreenL 
140;  Dougherty  t.  Snyder.  15  Berg,  ft  B.  84. 
While  tbe  bngnage  of  the  court  In  Shute  t. 
Sargeat,  67  M.  H.  806,  M  Ml.  282,  is  broad 
enough  to  support  the  phUntMTB  contention  as 
to  the  power  of  the  wife  to  acquire  a  separate 
domicile  for  all  purposes,  tbe  case  shows  that 
tbe  wife  had  been  abandoned  by-the  husband, 
and  the  decision  of  the  court  seems  to  rest 
on  Out  ground.  Our  opinion  It  that  Jndg- 
ment  should  be  rendered  for  tbs  defendant 
for  coati. 


m  R.  L  4)   

TUCKER  r.  POTTSR  et  aL 
.(Bupremc  Court  of  Rhode  Island.    Uarch  8, 

i9oa) 

SHBRIFPS—ACnON  ON  DBLIVERT  BOND— 8Ul^ 
STITUTION  09  PARTIBB. 
Gen.  Lews,  c  233,  {  13.  providinK  that  no 
action  pending  by  or  sniut  any  officer  shall 
abate  oy  reaaon  of  his  death,  but  hi*  successor 
in  office  sball  come  In  and  defend,  does  not  pre- 
dude  the  personal  representatlTe  of  a  deputy 
sberifF  from  being  sutntituted  as  plaintiff  in  an 
BdiMi  commenced  such  officer,  before  his 
dcaOi,  open  a  dpIWery  bond  running  to  blm,  slnee 
a  deputy  sheriff  has  no  soceessor  in  offlcfc 

Action  by  Uanna  U  Tudcer.  as  executrix 
of  tbe  estate  of  Edward  Tucker,  against  GU- 
aha  R.  Potter  and  others,  to  recover  iqton  a 
delivery  bond.  Judgment  tot  plaintiff.  De- 
(esidants  move  for  new  trial.  Doiled. 

Samuel  W.  K.  Allen,  for  plalntUt.  Edwards 
A  Angell,  for  dtfendants 

HATTBSON.  C.  3.  This  la  an  action  «f 
debt,  brought  by  the  executrix  of  Bdward 
TodEer,  formerly  a  deputy  sheriff  fbr  tiw 
eoonty  of  Washington,  aa.  a  judgment  teof 
draed  on  a  d^my  bond.  Tbe  bond  mns  to 
*^enry  Whipple,  of  Westerly,  In  aald  coimty. 
■beriff  of  said  county,  or  to  Bdward  Tucker, 
of  Booth  Kbigstowtt,  In  said  county,  d^ty 
aberlff,"  and  is  for  tbe  sum  of- 92.000,  "to  be 
paid  to  said  Bdward  TuAer,  deputy  Aeriff, 
as  aforesaid,  bla  auccessors,  executors,  admin- 
Istrators.  and  assigns."  The  case  was  heard 
beteve  Mr.  Justice  Rogers,— jmr  trial  bav- 
Ing  been  waived,— who  gave  a  decision  for  tbe 
^ahitlff  Cor  1838.60.  The  defendants  now  pe- 
tittoo  for  a  new  trial,  aUegbig  that  the  ded- 
tfon  la  against  the  law  and  tte  evldenceb  The 
defendants'  ctmtentlon  Is  that,  as  tbe  bond 
-was  itlven  to  the  deceased  as  a  d^uty  sheriff, 
tbe  aclt  should  bare  hem.  Iwought  bis  snc- 
ceasor  In  oflioe,  and  not  hy  die  pialntliu  ^ce 
tne  deceaaea  wis  a  nominal  party,  merely,  aM 
the  bopd  was  for  the  beneflt  of  the  creditor 
la  whoae  nitt  it  was  gtvvL  The  defendants 


ette  Qen.  Iaws  R.  L  c  Wt,  f  18,  a  follows: 
**No  suit  or  proceeding  commeaced  or  pending 
by  or  against  any  officer.  roodTer  ot  trustee 
In  his  capad^  as  sudi,  shall  abate  In  conse- 
quence of  his  deatb  or  of  his  ceasing  to  bold 
his  oOice,  place  or  trust  within  a  year  there- 
after, but  at  any  time  within  a  year  tbsraatt- 
er,  his  successor  In  office,  place  <»  trust  may 
come  In  and  take  opon  himself  the  prosecutkm 
or  defoice  of  such  acCt<m,  suit  or  proceeding.'' 
They  argue  that  the  word  **vaiif  Indndea  all 
proceedings  after  as  well  as  before  Judgment, 
until  the  judgment  has  been  satisfied, —dtlng 
CampbeU  V.  Hadley,  4  Fed.  Cas.  1168  (Fed. 
Gas.  No.  2,888);  1  Am.  ft  Eng.  Bnc.  Iaw  (2d 
Ed.)  B78,  and  notes,— end  maintain,  on  ttaeae 
antborltiee,  that  the  suit  on  the  bmd  bron^ 
It  Bdward  Tucker  In  hia  lifetime,  as  depoty 
MNrllt  patdlng  at  the  time  of  his  de- 
cease, and  therefore  passed,  under  the  statute, 
to  hIa  snccessOT  In  office;  and  not  to  hIa  exee- 
ntrlx.  The  rice  of  the  de fondants'  contentlan 
Is  that  a  deputy  sheriff  has  no  successor  In  at- 
flee.  He  la  appointed  by  the  sheriff,  and  holds 
his  <rfBce  during  the  sherltTs  pleasure,  or  un- 
til the  sbcfflff  ceassB  to  be  Butb;  but  every 
polntment  vC  a  deputy  sheriff  Is  a  distinct  and 
independent  appolDtment,  having  no  rtfatlon 
to  any  other  appointment,  either  prior  or  snb- 
aaqnent.  This  being  wo,  tte  statnte  referred 
to  has  no  apidleation,  and  bsiiee  the  snlt  was 
property  brought  by  tbe  plaintiff  as  the  legal 
representative  of  the  deceaaed. 

Thongh  a  d^ty  riMriff,  nnleas  he  has  paid 
the  eredttoi's  claim.  Is  a  nnnlnal  party,  mere- 
ly, to  the  anlt,  the  eredltw  can  only  sue  In 
the  name  of  the  deputy  sheriff  or  his  legal 
rspreaentatlra.  Wilson  t.  Donnelly,  19  R.  !• 
118.  81  AtL  966.  Tbe  legal  representatlTe 
wHI  bold  the  sum  recovered.  If  the  creditor 
has  been  paid,  as  aaseta  ot  the  estate,  and,  If 
the  credltw  has  not  been  paid,  to  the  use  of 
the  creditor.  New  trial  denied,  and  Judgment 
rendered  mi  the  dedahn. 


diB.  I.  O 

BBUTH  T.  HASKIN8. 
(Supreme  Goart  of  Rhode  Island.    MarA  7, 

1000.) 

ICO&TGAOBS-OHISSION   OF  WOHD  •■HBIR8"— 
SAUi-TiTLB  OF  HORTGAO KB— EJECTMENT. 

1.  A  mortgage  running  to  tbe  mortgagee,  "bis 
successors  and  assigns,*'^  witboat  the  use  of  the 

vord  "heirs,"  c(Hiveys  merely  a  lite  estate  to 
the  mortgagee,  and  sny  estate  conveyed  by  a 
mortgagee's  deed  tbereonder  terminates  wltii  the 
Ufe  of  the  grantor. 

2.  In  ejectment  plaintiff  most  prevail  od  the 
BtteDgth  of  bis  own  title,  and,  upon  his  falling 
to  eiitabllsh  bis  alleged  title,  defendant  Is  en- 
titled to  judgment. 

Appeal  from  court  of  conmon  pleas,  Pnvl- 

deoce  county. 

Action  by  Charles  W.  Smith  against  William 
T.  Haskins  in  ejectment  for  the  possessloa  of 
certain  real  estate.  From  a  Judgment  tor 
plaintlfC  defendant  appeato.  Reversed. 

FnmkHn  P.  Owen,  tor  mppellaat  JauM  O. 
Collins  and  James  0.  Ooliins,  Jr.,  tor  appellee. 
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MATTBSOir,  a  J.  Tte  plaintiff  datnu  ti- 
tle to  Uw  estate  demanded  imd»  a  mort- 
gagee** deed  from  Odward  K.  Olezen,  as  ad- 
mlnlBtrator  with  the  will  annexed,  on  the  es- 
tate of  Abraham  H,  Okie,  deceased,  dated  Jnne 
8,  isra.  The  mortgage,  nnder  which  the  sale 
was  made  on  which  the  mortgagee's  deed  rests, 
was  given,  as  appears  by  Its  dat^  May  11, 
1876,  by  Albert  E.  Barnes  to  Abraham  H. 
Okie,  tmstee.  It  nms  to  the  mortgagee,  "his 
snccessors  and  assigns,"  omitting  the  word 
"heirs,"  .which,  by  the  common  law,  Is  essen- 
tial to  create  a  fee.  At  that  date  the  provi- 
sions of  Gen.  Laws  B.  L  c.  202,  i  21,  modifying 
the  common  law  so  that  the  words  "In  fee 
simple"  msy  be  used  to  create  a  fee,  as  well 
as  the  word  '^elrs,"  was  not  In  force.  Inas- 
mveh  as  the  word  "heirs"  Is  omitted  from  the 
deed,  tt  must  be  construed  as  having  conveyed 
merely  a  life  estate  to  the  mortgagee,  and  con- 
sequently the  estate  conveyed  terminated  at 
his  death,  and  the  attempted  sale  by  his  ad- 
ministrator yean  afterwards  was  void.  It  Is 
a  fundamental  principle  In  actions  of  trespass 
and  ejectment  that  the  plaintiff  must  prevail 
on  the  strength  of  bis  own  Utie,  and  not  on 
the  weakness  of  the  defendant's.  The  plaintiff 
having  failed  to  establish  bis  title  to  the  de- 
manded premises,  the  defendant's  petition  for 
a  new  trial  must  be  granted,  and  the  case  re- 
mitted to  the  common  pleas  division,  with  di- 
rection to  enter  judgment  for  the  rt^onflum 
Corcosta. 

(22  R.  I.  14) 

GRUEN  v.  walker  et  aL 
(Supreme  Court  of  Rhode  Island.    iSmrA  IS; 

1900.) 

HWrOAOB  BT  TENANTS  IN  OOHMON-ABSiaN. 
HBNT^RJOHT  OF  GO-TENANT. 

1.  Where,  after'the  execution  of  a  mortgage  by 
tenants  in  common,  a  partition  !■  effected,  one 
of  the  mortgagors  aloDe  cannot  compel  an  ss- 
■ignmeot  of  the  mortgage,  upon  pajment  there- 
of, under  Gen,  Laws,  c.  207,  i  7,  providing  that 
when  a  mortgagor  is  entitled  to  redeem  he  may 
compel  the  mortgagee  to  assign  the  mortgage 
debt,  and  convey  the  mortgageo  property  to  aucfa 
third  person  as  the  mortgagor  directs. 

2.  Where  one  of  two  tenants  in  common  dfr 
sires  to  pay  off  a  mortgage  on  the  Joint  estate, 
hit  remedy  Is  to  redeem  by  payment  of  the  en- 
tire amount  doe  under  the  mortgage,  upon  which 
he  win  become  an  assignee  In  equity  for  the  pur- 
pose of  compelllnc  contribution  from  Us  eo-ten< 
ant 

Action  by  Nicholas  P.  Qreen  against  John 
P.  Walker  and  others  to  enjoin  defendant 
Walker  from  exercising  the  power  of  sale 
contained  In  a  mortgage.  Defendants  demur- 
red to  the  blU.  Demmrer  sustained. 

Edward  L.  KUtchell,  Frederic  B.  Oarpenter, 
and  John  P.  Be^an,  for  complainant  Oeorfe 
T.  Brown,  for  respondotts. 

MATTESON.  a  J.  This  Is  a  btD  to  enjoin 
the  respondent  John  P.  Walker  from  exercis- 
ing the  power  ot  sale  contained  in  a  certain 
mortgage^  and  on  payment  of  the  sum  due  on 
tba  mortgaga  to  nontra  from  lilm  an  aaalgn- 


ment  of  the  mortgage  to  some  third  penon 
selected  bj  the  complainant  The  re^nd- 
ents  have  dnnnrred  to  the  bill.  The  bUl 
ahows  that  the  mwtgage  was  given  by  tbe 
complainant  and  one  Ullle  Walker,  and  cov- 
ers a  lot  of  land,  which,  at  the  date  of  the 
mortgage,  was  owned  by  th«n  aa  tenanta  In 
common;  that  anbsequently  LlUle  Walks 
and  the  complaioant  made  a  partition  by  deed 
of  the  land,  the  westerly  portion  of  which  is 
now  owned  In  severalty  by  the  complainant, 
and  the  easterly  portion  by  the  rei^ndent 
BUza  Walker,  wife  of  the  resptHident  John 
P.  Walker,  to  whom  It  was  conveyed  by  LIl- 
lle  Walker.  Under  Oen.  Laws  B.  L  c;  207,  I 
7,  the  complainant,  as  <me  of  tbe  mortgagoru, 
and  the  respondent  Ellaa  Walker,  who  has 
succeeded  to  the  rights  of  UlUe  Walker,  the 
other  mortgagor,  acting  concurrently,  might 
require  an  assignment  of  tbe  mortgage  (At- 
wood  V.  Charlton,  21  B.  I.  — >  45  AtL  680); 
but  we  do  not  think  that  eltba  alone  can  do 
so  by  virtue  of  tbe  statute.  Nor  do  we  think 
that  the  complainant  Is  entitled  to  reqnlre 
an  asslgTiment  of  the  mortgage  independently 
of  the  statute.  All  that  can  be  required  at 
the  mortgagee  Independently  of  the  statute  Is, 
on  receiving  payment  to  release  or  disidiarge 
tbe  mortgage.  Chedel  v.  Millard,  18  B.  I. 
461;  Lamb  T.  Montague,  112  Maas.  88S; 
Gatewood  v.  Gatewood,  79  Va.  407.  The  com- 
plainant's remedy  is  to  redeem  the  mortgage 
by  paying  the  entire  amount  due.  Taylor  v. 
Porter,  7  Mass.  S5S;  Calkins  v.  Mnns^  2 
Root  338;  Lyon  v.  Bobbins,  46  Coon.  918. 
On  such  payment  be  would  become.  In  equi- 
ty, an  assignee  of  the  mortgage  for  the  par- 
pose  of  compelling  contribution  from  the  own- 
er of  the  other  portion  of  the  equity  of  re- 
demption without  any  formal  assignment  «f 
the  mortgage  to  him;  or,  in  other  words, 
would  be  subrogated  by  (deration  of  law  to 
the  righto  of  the  mortgagee,  so  far  aa  might 
be  necessary  to  obtain  contribution.  Gate- 
wood  V.  Gatewood,  75  Va.  407;  lAmb  r. 
Montagoe,  112  Mass.  852;  2  Jones,  Mortg.  I 
1086.  Demurrer  sustained. 


(21  B.  T.  S) 

BTBUTUUKS  v.  PEdCHAH. 
(Supreme  Court  of  Bhode  Island.  March  7, 

190a) 

TROVER  FOR  MONET  BIIBK2LBI]-p«tBVI0im 
PROBBCimON— WAIVBR-CONSTRUCTION 

OF  statutb-^ppbaIj  and  error. 

1.  Where  the  evidence  Is  conffictiog,  and 
there  Is  sufficient  evidence  to  support  the  ver- 
dict of  the  Jury,  a  cause  will  not  be  reversed 
on  tbm  grotuM  that  the  verdict  la  agalnat  liw 
evidence. 

2.  Oen.  Laws,  c.  288,  |  16,  provides  that  no 
action  for  an  Injury  sustained  by  theicommit- 
slon  of  any  crime  or  offense  shall  be  commenced 
until  after  complaint  haa  been  made  th«refn', 
and  proceBB  Issued  against  the  defendant  ex- 
cept for  anch  cansea  as  would  aastain  an  actiaa 
at  common  law.  Plaintiff  placed  ¥780  in  i 
canvas  belt  In  the  Inside  vault  of  defei)daot*» 
safe,  secured  by  a  combination  lock,  of  whld 
defendant  alone  had  the  combination;  and  twp 
■KHitha  thereafter  plaintiff  asked  for  tke  man 
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ej,  and'  when  th«  Mte  frka  i>psiied  onlj  the 
env^  bdt  wu  found  llm^  ffeW  that,  if  d*- 
ftedant  took  the  moo^,  the  mcw  whether 
cenj  or  embezBlement.  wu  «  erlme,  within  sec- 
tleo  1ft  and,  luch  offense  not  being  within  the 
exception,  plaintiff  was  not  entitled  to  maintain 
troTer  for  the  money  antU  after  criminal  pn^ 
ceedlngs  had  been  brought 

8.  Where  the  case  made  bj  the  plaintiff  In  an 
acdott  ahows  the  commission  of  a  crime  hj  de* 
fendant,  as  the  cause  of  the  Injoir  compla^ 
ed  of,  the  fallore  of  either  party  to  calf  the  at- 
tention of  the  trial  court  to  the  reoniremeot  of 
Qen.  Laws,  e.  238,  |  16^  for  criminal  process 
preceding  the  action^  will  mot  prerent  defuidaiit 
from  raulog  tlw  qneatlom  Aw  the  flnt  time  « 
appeal. 

Action  b7  William  BL  StmtherB  agalnat 
John  Peckhain,  In  trover,  for  money  atolen  or 
embezsled.  Verdict  for  plalntill.  Defendant 
moves  for  a  new  trlat  Remitted,  with  di- 
rection to  dismlH. 

Franklin  P.  Owen,  tat  plnlntlir,  Conutock 
&  Gardner  anfl  James  A.  Fierce,  ftor  d^end- 
ant  . 

STlNBSB.  1.  Thd  ptaintlff  anea  In  trover 
Cor  the  ctHnmlaslon  of  fTBO  In  moner,  and,  a 
TertUet  having  been  rendered  In  hli  favor,  the 
defendant  petltlona  for  a  new  trial  The 
plaintiff's  testlzDony  ahowa  that  on  March  2, 
1899,  he  put  the  aum  of  f700  into  the  defend- 
ants safe,  with  hla  permission,  for  safe-keepi 
taig;  The  money  was  rolled  op  in  a  canvas 
and  ms  plseed  In  an  buide  vault,  se- 
cured by  a  combination  lock;  the  defendant 
altne  havli«  the  comblnatlML  The  plaintiff 
was  anployedf  somewhat,  in  and  abont  tbe 
atore^  and  on  the  1st  of  Slay  he  asked  for  the 
money.  The  defendant  pot  him  off  for  a  day 
or  two  by  taj]aft  tiiat  he  had  left  the  com- 
bination at  home,  but  when  the  ui»  was 
opened  the  bdt  was  tiiere,  but  not  tbe  money. 
Tb»  plaintiff  further  testifies  that  the  def^id- 
«Bt  then  admitted  that  he  had  taken  the  mon- 
ey and  used  It.  The  defendant  denied  the 
platntUTs  statements,  and  otiier  witnesses  tes- 
tified to  admissions  and  facts  which  were  more 
w  less  In  corroboration  of  each  party.  As 
tbe  verdict  was  for  tbe  plalotlff,  we  must  a» 
sums  that  the  Jury  believed  bla  story;  and. 
aa  there  iras  suffldmt  evidence  to  warrant 
such  a  decision,  we  cannot  luataln  the  first 
ground  of  tbe  petltl«i,-^tbat  the  verdict  was 
agnlnat  tibe  evidence. 

Tbe  second  ground  of  Uie  petition  la  that 
onr  statute  (Oen.  Laws,  c.  288,  1  16)  provides 
tbat,  wben  a  person  la  injured  1^  the  com- 
miation  of  any  crime  or  olfense,  no  action  fbr 
snch  Injury  shall  be  commenced  until  after 
complaint  has  been  made  therefor,  and  process 
fasned  agalnat  the  defendant,  "excepting  only 
tboee  cases  In  which  such  action  may  now  be 
maintained  at  common  law."  This  provision 
was  Ibst  adopted  In  Vetmiary,  1888  {PalK 
Um  U.  1. 1887,  PL  901),  la  "An  act  cooounlng 
Crimea  and  pumahmmf."  Upcm  tbe  atstut^ 
two  qneatlona  arise:  First  does  this  case 
show  a  crime?  and,  second,  could  an  action  be 
maintained  for  such  an  injury  at  common  law? 

Ttat  tbe  diai|%  If  tni%  amounts  to  m 


crime,  there  can  be  no  doubt,  because  It  Is  tbe 
taking  of  tbe  plalntilTa  pn^erty,  without  bis 
knowledge  or  consent,  mnimo  fummdL  Tbe 
only  questfon  tbat  can  arise  from  the  facte  as 
claimed  by  the  plaintiff  la  whether  the  crime 
waa  lareoiy  or  embeadnnent.  If  tiie  money 
was  In  any  sense  Intrusted  to  and  in  tbe  pos- 
session of  tbe  defendant  aa  tbe  ^alntifTs 
ago&t  or  servsnt,  tot  a  specific  porpose,  It  wss 
embenlement.  IZ,  on  tiu  other  hand,  the 
money  Is  to  be  regarded  aa  having  basn  bi  tbe 
plalntUTs  poBsesslon,  erai  tbonidb  It  waa  In 
tbe  def^idanrs  safe,  becauaa  tt  waa  buttoned 
or  rolled  In  a  belt;  wbldi  defendant  bad  no 
ilgbt  to  <9en,  then  It  waa  larceny.  In  eltb» 
case  tiiere  would  be  a  crime,  and,  as  heU  In 
State  V.  mtbemer,  14  R.  L  213,  substantially 
the  same  crime,  irbUA  might  be  larceny  at 
common  law,  or  embe^ement  onder  tbe  stat- 
uta  Oen.  Lawe,  &  sao,  ff  16;  provldea  tiiat ' 
one  who  embodes  shall  be  deemed  to  be 
guilty  of  larceny,  **and  may  be  tried,  aentnced 
and  punished  as  for  any  other  larceny."  The 
ease,  therefore,  seta  out  eitba  larceny,  or  tbat  - 
which  Is  deemed  to  be  and  punished  as  lar- 
ceny; and  larceny  was  a  fdony  at  {onamon 
biw. 

The  next  question  is  wbetber  tiie  action 
could  be  maintained  at  common  law,  so  aa  to 
bring  It  within  tiie  eacqptlon  In  onr  Matnte^ 
Tbe  rule  of  tiie  common  law  was  tbat  no  dvU 
action  could  be  maintained  for  an  Injury  aris- 
ing from  a  felray  until  after  a  trial  of  the 
defendant  fior  tbe  fetonlons  act,  and  hla  con- 
viction or  acquIttaL  Tbe  pubUc  offense  was 
deemed  to  be  of  so  much  greater  coaisequence 
than  the  private  Injury,  Oat  tiie  dvfl  actkm 
waa  put  aside  until  the  demands  of  public 
Justice  bad  been  satlsned.  Some  have  said, 
but  with  obvious  hiaccnracy,  fliat  the  private 
taxt  is  merged  In  the  fekMiy.  Another  raaatm 
has  been  given  for  the  rule,— tlmt  It  waa  to 
Btbnnlate  puUlc  prosecntlMU  fbr  crime;  rathw 
than  to  aOow  a  plaintiff  to  secore  payment 
for  bis  private  Injury,  leaving  tbe  criminal  to 
prey  npcm  othera.  Poaalbly  the  reaaon  may 
have  been  that  aa  tbe  estate  of  a  fUon  waa 
forfeited  to  tbe  crown,  the  king's  derogative 
should  not  be  Infrii^ed  by  a  subject  by 
means  of  a  dvU  action.  These  several  rea* 
aona  are  suggested  In  OoUiRitly  t.  BsjmiA^ 
Lofft  88,  where  an  action  of  trover  for  atoloi 
goods  was  snatalned  after  convlctloa.  Lord 
Hal^  in  Fleas  of  tbe  Onnra  <page  64Q,  aaya: 
"If  a  man  fMonlonsly  steal  goods,  and  before 
prosecution  by  Indictment  the  party  robbed 
brings  trover.  It  lies  not;  fbr  so  felonies 
should  be  healed.'*  Bee,  alao,  ftosby  t.  Leng, 
U  Bast  409;  Stone  Marsh,  6  Bam.  ft  O. 
6S1;  WeDa  t.  Abiahams,  I*  R.  7  Q.  B.  864; 
White  T.  Bpettlgue.  18  Heec  ft  W.  eoa  In 
these  latter  cases  an  action  was  sustained 
against  a  tblrd  party,  even  tbougb  I3ie  thief 
bad  not  been  prosecuted.  It  Is  quite  evident 
from  recent  express! ona  In  Bngllah  cases  tbat 
the  common-law  rule  Is  not  altogether  satla- 
faetoty,  and  tbat  Ha  application  baa  been 
mndi  curtailed.         tUa  «oontiy,'*  says 
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Judge  Ooolej,  "tlie  commnhiRW  doctrine  of 

tbe  soBpeiulon  of  cItU  remedy  1b  cue  of  fel- 
ony  has  not  been  recognised.  The  reason 
uioally  asBigned  li  that  in  tfali  country  the 
daty  of  prosecuting  for  public  offenses  Is  de- 
Tolyed  upon  a  public  officer  chosen  for  the 
purpose.  Instead  of  being  left,  as  In  Ens^and. 
to  the  TOlnntary  action  of  tbe  party  injured  by 
the  crime."  Oooley,  Torto,  *p.  87.  See,  also, 
1  Blah.  New  Cr.  Law,  H  287-272;  RaUroad 
Oorp.  T.  Dana,  1  Qray,  88,  Is  an  exbaustire 
rerlew  of  English  and  American  cases  on  this 
■abject,  resulting  In  the  dedalcm  that  the  doc- 
trine of  the  EngUsta  law  la  not  In  force  In  ^s- 
saehusetta.  Foster  r.  Tucker.  8  GoeenL  4fi8, 
14  Am.  Dec.  with  note,  applied  the  com- 
men-Iaw  rule,  but  It  was  ctianged  by  statute 
In  1S44.  Howe'T.  Clancey.  53  Me.  ISa  It  la 
nseless  to  examine  American  easee.  most  of 
which  are  against  the  EugUeh  rule,  because  la 
this  state  the  statute  eontrolB.  Its  wisdom 
and  nsefulnees  are  not  questions  for  us  to 
pass  upon.  The  caae  made  by  the  plaintUTa 
evldmce  is  that  of  an  Injury  arising  from  a 
Clime,  which  would  not  support  an  action  at 
common  law  until  after  criminal  proceedings. 
Hence  tbe  statute  forbids  this  suit  until  after 
complaint  made  and  process  Issned.  It  is  no 
answer  to  the  statute  that  trorer  Is  a  com* 
mon-law  action.  ETery.  Injury  to  "person, 
reputation,  or  estate"  could  be  sued  for  In  a 
common-law  form  of  action;  and,  If  the  stat- 
ute required  nothing  more  than  that.  It  would 
be  meaningless.  It  explicitly  refers  to  injury 
resulting  from  a  crime,  and.  If  an  action  for 
that  particular  Injury  could  not  be  maintained 
at  common  law.  It  cannot  be  maintained  under 
the  statute  until  after  criminal  proceedings 
have  been  Instituted.  It  Is  an  enabling  stat- 
ute, giving  a  right  of  action  where  none  ex- 
isted at  common  law,  upon  condition  of  first 
making  a  complaint,  and  excepting  from  this 
requirement  actions  tben  maintainable  with- 
out the  statute.  Cbaes  liave  arlseu  Uluatratlng 
the  application  of  fht  statute.  In  Baker  r. 
Power  Co.,  14  B.  I.  the  cause  of  action 
was  statutory,  and  hence  the  condition  of  a 
complaint  was  required.  In  Arnold  t,  Oay- 
lord.  16  B.  I.  S73,  IS  Aa  177.  so  far  as  the 
cause  of  action  was  for  loss  of  service^  which 
c6vAA  be  maintained  at  common  law,  it  was 
within  the  exception  of  tbe  statute.  In  Boyce 
T.  Oakea,  20  R.  I.  252,  38  Atl.  371,  a  count  set- 
ting forth  facts  amounting  to  larceny  was 
held  to  be  demurrable  for  lack  of  prevloua 
complahit.  Growley  t.  Burke,.  20  B.  I.  783,  88 
AtL  885,  was  exactly  tbe  same  as  the  case 
now  before  ns.  In  Harford  t.  Oarroll,  21  B.  I. 
— »  46  Atl.  259,  It  was  sun^ested  that  the 
statute  did  not  apply  to  an  action  for  assault 
and  battery,  because,  assault  not  being  a  f^- 
ony,  tbe  action  would  He  at  common  laW.  The 
plaintiff,  however,  claims  that  as  the  require- 
ment of  criminal  process  was  not  brought  to 
the  attention  of  the  trial  court,  and  Is  not  be- 
fore us  on  CTception,  the  defendant  cannot 
raise  tha  question  now.  It  Is  well  settled  that 
when  a  party  does  not  late  advantace  of  a 


nde  of  law  In  hla  teTor;  by  ssldiiK  fto  Its 

application,  or  does  not  take  exc^)tl<xi  to  an 
error  of  law  In  a  ruling  against  him,  he  is 
deemed  to  have  waived  his  right  to  claim  a 
new  trial  upon  such  ground.  Bat,  if  the  stat- 
ute In  question  serves  any  useful  purpose.  It 
must  be  that  of  public  policy.  Parties  to  dvll 
suits  cannot  waive  swA  a  statute,  because,  If 
so^  they  could  nullify  ft  The  statute  Is  not  f<H: 
their  benefit,  but  for  the  public  good,  and 
hence  the  court  must  take  notice  of  It  Some 
English  oases  have  held  that  the  defendant 
cdtlld  not  show  bis  own  feltmy  In  bar  of  an 
action  against  him.  Lntterell  t.  BeyneB,  1 
&lod.  282;  Wells  v.  Abrahama,  L.  &  7  Q.  a 
554.  But  they  all  agree  that,  when  the  fact 
of  a  felony  appears  In  the  plaintiff's  case,  be 
cannot  proceed.  In  other  words,  If  a  plaintiff 
can  show  a  cause  of  action  without  showing  a 
felony,  he  may  recover,  as  he  might  In  any 
case,  and  the  defendant  cannot  set  up.  In  bar 
of  the  action  so  shown,  his  own  felonious  act. 
Such,  however.  Is  not  this  case.  Tbe  plain- 
tiff's cas0  shows  a  felony,  if  it  shows  any^ 
thing,  and  hence  the  statute  must  apply.  Csae 
remitted  to  common  pleas  division,  with  dicee- 
tton  to  dlUBlss  It 


m  N.  H.  2B7> 

STATE  V.  NABGABH. 
(Supreme  Court  'of  New  Hampshireu  ll«nl> 
mack.   March  11,  1898.) 

COtXHIMAIj  ULW— SECOND  OFFBNSB^-INDIOT- 

MENT— MISNOMER. 

1,  Thon^h  there  was  a  misnomer  In  an  In- 
dictment m  a  proBecntlon  for  a  second  offense, 
tbe  original  complaint  and  warrant,  containing 
defendant's  true  name,  with  minutes  indoraea 
thereon,  were  admissible  as  evidence  of  the  for- 
mer conviction. 

2.  Defendant  eould  only  take  advantage  of  a 
miinomer  in  tlie  indictment  by  plea  in  abate- 
meuL 

FrsaeSa  Narcarm  was  Indicted  tar  a  seeaaa 
offense  of  Illegally  fceq>lng  malt  Uqnom  for 
sale.  Judgment,  guilty. 

The  alleged  former  conviction  was  of  tiie 
defendant,  under  the  name  Ferrin  Narcarm, 
before  a  police  court  The  only  record  of  the 
conviction  was  the  original  complaint  and 
warrant,  with  minutes  Indorsed  upon  the  war- 
rant by  the  clerk  of  the  court  showing  that 
tbe  defendant  pleaded  guilty  and  was  fined. 
Tbe  defendant's  true  name  Is  Ferrin  Nar- 
carm, but  he  Is  also  known  as  and  called 
Francis  Narcarm. 

Qeoi^  M.  Fletcher,  for  the  State.  Albln, 
Martin  &  Howe,  Cornelius  B.  CUffocd.  and 
Daniel  B.  DonoTan,  for  defendant 

GABPENTEB,  a  I.  The  wiglnal  com- 
plaint and  warrant  sad  the  minutes  Indorsed 
upon  the  warrant  were  competent  evidence 
of  the  former  conviction.  State  v.  Cox.  (N. 
H.)  41  AtL  8C2. 

Tbe  defendant  could  take  advantage  of  the 
misnomer  in  the  Indlctmrat  only  by  a  plea  la 
abatement  and  ts  aadt-a  plea  a  r^lcatton 
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that  be  li  known  u  well     one  name  u  tke 

otber  would  be  good.  1  CRilt  Cr.  Imw,  446, 
451;  1  ArtAb.  Or.  PL  ft  Pnie.  261,  262.  267, 
note;  Wbart  Cr.  Law.  {|  636.  637;  Bex  t. 
Berriman,  6  Car.  ft  P.  001;  Com.  t.  Dedbam, 
16  Mass.  141,  147;  Tarns  T.  Com.,  6  Mete. 
(Masa.)  224;  Com.  t.  Frederlcfee,  119  Man. 
UO;  State  ▼.  !niomp8«it  20  N.  H.  SBO.  Jodg- 
ment,  toBty.  AU  o(meamd» 


(»  M.  H.  m) 

BfABSa  T.  OAsams  at  aL 

(Bapreme  Oonrt  of  New  Hampshbc  Henl- 
macr   Matcb  11.  1868.) 

ATTACHMENT— ASSIGNUENT—NOTICB  —  UXM 
— PRJORiry— ESTOPPEl*. 

1.  Wfaere  G.,  being  Indebted  to  B.,  turned 
OTer  to  bhrn  ■  claim  against  D.,  wttb  authority 
to  eolleot  It  and  apply  the  proceeds  to  the 
payment  of  his  debt,  the  transactloa  was  snffl- 
dent  aa  an  assignment,  thongh  no  notice  waa 
given. 

2.  Where  G.  asslKned.  a  dalm  agalnat  D.,  and 
the  assifinoee  bronght  suit  therefor  tn  G.'a  name, 
without  stating  in  the  writ  who  was  the  par^ 
In  Interest,'  on  M.  attacbing  the  credits  sued 
for,  as  a  creditor  oC  Q.,  the  assignee  was  n<d: 
estopped  from  settlog  up  the  assignment,  as  U. 
was  not  entitled  to  notice,  and  was  not  preju- 
diced by  Its  absence  from  the  writ. 

Foreign  attacbment  by  Htram  O.  ManOi 
against  Joseph  A.  Gamey  and  otfaers.  Facta 
found  by  tbe  court:  In  Novembev.  1806,  the 
defendant,  being  Indebted  te  Roll  Ins,  tbe 
claimant,  npon  a  Judgment,  turned  over  to 
htm  an  account  amounting  to  f30  against 
Davis,  the  tmstee,  with  authority  to  collect  It 
and  apply  the  proceeds  upon  the  Judgment 
m  March,  1897.  tbe  claimant  brought  suit 
^rainat  Davis  in  the  name  of  Oamey,  with- 
out specifying  In  tbe  writ  that  be  (RoDlns) 
was  the  plaintiff  in  Interest  Marab,  at  Da- 
vis' request  and  after  examlolng  tbe  writ, 
receipted  for  tbe  property  attadied,  and  im- 
medlately  brought  the  present  noit  At  that 
time  neither  Davis  nor  Marab  knew  of  tbe 
assignment  to  BoUlns.  and,  U  Uanh  had 
known  It  he  would  not  have  bronght  ault 
Tmstee  discharged. 

Wmiam  B.  Sawyer,  for  plalntlS.  Nq^leoD 
B.  Hate,  for  claimnnt 

OARI^NXBB,  a  J.  Tlie  tnniliiff  over  oC 
tbe  accoont  by  Oamey  to  Itolllni^  acoMipar 
vML  wia  authority  to  oallect  It  and  apply 
the  avails  to  tbe  pigment  of  Rollins'  Judg- 
ouBt  against  Gamey,  waa  a  toffldent  aMgn- 
mmt  of  t^e  aocoimt  Brewer  t.  Franklin 
Uina,  42  N.  H.  292,  2M,  296,  and  caaei  dted; 
FioUard  r.  PoUaid,  68  N.  H.  886^  89  Aa  829. 
To  tbe  validity  ot  the  assignment  no  notice 
to  Davla  or  to  BbrA  wu  neeesflaxy.  Wake- 
ns T.  Martm,  8  Blaaa.  668;  Tb^rw  v.  Dan- 
.Itfa,  118  Ifaaa.  128l  The  only  occasKm  fw 
notloe  to  Davla  would  be  to  protect  RoUlna 
agalnrt  a  bona  fide  payment  of  tbe  debt  1^ 
DsvlB  to  GankeTt  or  &  setflsmest  with  blm, 
aad  alao  to  anaUa  Davlik  In  his  dqioaltlOD 
aa  tmataib  to  dlodeaa  tka  naalgnmiait  Old- 


dings  r.  Ooleman,  12  N.  H.  163,  168:  Cameron 
r.  Little.  18  N.  H.  23,  26.  Bollins  is  not  es- 
topped from  setting  up  the  ossigmnent  by 
bis  omission  to  state  in  his  writ  that  he  was 
the  plaintiff  In  Interest  Such  a  statement 
could  have  no  possible  effect  except  to  give 
notice  of  the  assignment  to  Davis.  Notice 
given  to  blm  tn  any  other  way  would  be 
equally  effective.  Nobody  else  waa  entitled 
to  notice,  or  could  be  pr^udlced  by  the  want 
of  it. 

Marsh's  attacbqient  of  the  credits  due  Gar- 
aey  from  Davis  whs  a  lien  only  upon  Gar- 
ney's  interest  In  those  credits.  In  Che  ab- 
sence of  fraud,  Gamey's  prevlotu  assignment 
of  the  claim  takes  precedence  of  tbe  attain- 
ment although  no  notice  of  the  assignment 
was  given  to  Davla.  Pollard  v.  FoUard,  68 
N.  H.  386.  807,  39  Aa  829,  and  cases  dted. 
Marsh  can  bold  only  what  Gamey  himself 
could  recover  If  the  action  were  brought  by 
him.  Porlst  v.  Bellows.  69  K.  H.  229^  231, 
232;  Wallace  v.  Investment  Co.,  68  N.  B.  188, 
190.  44  AtL  175.  The  fact  tbat  Bollins 
brought  suit  upon  the  claim  In  the  name  ef 
Gamey  does  not  affect  the  application  of  tbe 
principle.  The  rules  of  law  required  him  to 
bring  tbe  action  In  tbat  fMin.  By  so  doing 
be  did  not  bold  Gamey  ont  as  the  owner  of 
tbe  claJm.  He  neither  did,  nor  omitted  to  do, 
anything  Inconsistent  with  bis  title  to  tbe 
dalm.  His  omission  to  specify  In  the  writ 
his  Interest  in  the  suit  was  merely  silence 
when  he  bad  no  occasion  to  speak.  Marsh 
and  persons  dealing  with  Gamey  irem  charge- 
able with  knowledge  tbat  Gamey  might  have 
assigned  or  Incumbered  tbe  dalm,  the  same 
aa  they  would  be  If  no  suit  bad  been  Ivoni^t 
jjpoa  tt  Tnurtae  diacbarged. 

BLODGBTT,  Ad  not  rit  Tbib  olben 
concurred. 


W  N.  H.  2S1) 

FARNtM  V.  CONCORD  LAND  ft  WATBBr- 
POWKR  CO. 

(Snprmne  Ooart  of  New  Hampshire.  Merri- 
mack.  March  11,  189&) 

JOINDSR  OP  ACTIONS— ASSUMPSIT  ANH  T0RT~ 
WATERS  Ain>  WATBR  COURSES. 

1.  An  action  for  damages  for  Injuries  to  an 
animal,  occasioned  by  negligence  In  keeping 
Id  repair  a  spring,  cannot  be  Joined  with  as- 
aampsit  for  use  of  water  from  the  spring,  as 
no  evidence  competent  under  one  would  be  com- 
petent under  the  otber. 

2.  One  who,  by  license,  places  a  box  In  a 
spring  on  another's  land,  to  ceodact  the  water 
to  his  premises,  must  ke^  the  box  in  a  reason- 
ably safe  condition. 

Exceptions  from  Merrimack  county. 

Action  by  Moody  8.  Famom  against  ttte 
Concord  Land  ft  Water-Power  Company. 
From  a  Judgment  for  plaintiff,  defendant 
Waga  exceptiona  Case  dlstdiatged. 

Gaae,  for  negligence  in  not  keei^ng  In  re> 
pair  the  eoverlng  or  curb  over  a  ainfng, 
whereby  tbe  plain tUTs  cow  was  Infvred, 
with  a  coimt  In  aaanmpalt  fw  ttio  wo  «t  war 
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.  ter  from  tlw  spring.  BubjMt  to  acceptloii. 
tbe  defendants*  demurrer  on  tbe  gronnd  of 
8  misjoinder  of  comtts  was  orermled.  Brl- 
deuce  was  Introdaced  by  tbe  plaintiff  on 
botb  counts.  Fiiw  to  1883  B.  L.  LarUn»  by 
tbe  plaintiff's  Ueeose,  placed  a  box.  covered 
wltb  boards*  in  a  apTing  on  the  ^alntlff's 
land,  and  conducted  tbe  water  to  his  adjoin- 
ing premises.  In  1888  he  conveyed  the 
premises  to  snotfaer,  who  in  iSBet  conreyed 
them  to  tbe  defendants.  Tbe  spring  furnish- 
ed water  to  the  Iiarkln  prrailses  all  the  time 
to  August  ISM,  and  afterwards.  The  de- 
fendants kept  tbe  aqueduct  In  repair,  and 
several  times  "fixed"  about  the  box  which 
covwed  and  protected  the  i^rlng.  The  court 
h^  that  Larkln  was  bound  to  ke^  the  box 
to  a  reasonably  safe  condition;  that  since 
the  defendants,  after  their  purchase  of  tbe 
premises,  received  the  water  as  Larkln  had 
received  It,  and  made  repairs  upon  tbe  aque* 
duet  and  about  the  spring,  they  must  be  re- 
garded as  holding  under  a  license,  as  Lar- 
kln  did,  and  subject  to  the  same  duty  to 
keep  the  box  In  a  rrasonably  safe  condition. 
They  neglected  to  keep  a  proper  covet  ca 
the  box.  and  allowed  It  to  become  rotten 
and  InsnfflctenL  The  Injury  to  the  plato- 
tUCs  cow  was  due  to  their  negligence  in  this 
respect  The  court  found  a  verdict  for  the 
plaintiff  on  tbe  first  count  and  for  tbe  de- 
fendants on  the  second.  Tbe  defendants  ex- 
«epted. 

Albln,  Martin  &  Howe,  few  plaintiff. 
Streeter,  Walker  ft  Hollls,  for  d^endant 

CARPENTER,  0.  J.  The  court  have  never 
gone  further  thaa  the  holding  that  different 
forma  of  action  may  be  Joined  when  they 
are  for  the  same  cause.  Metcalf  v.  Gilmore, 
60  N.  H.  417,  433;  Rutherford  v.  Wbltcher, 
60  N.  H.  110;  Brooks  v.  Howlaon,  63  N.  H. 
382,  38&;  Crawford  v.  Parsons,  68  N.  H. 
438.  If  there  may  be  cases  where. different 
causes  depend  upon  the  same,  or  substan- 
tially the  same,  evldeoce,  and  so  may  be 
conveniently  tried  In  one  suit  this  Is  not 
such  a  case.  Little  or  no  evidence  compe- 
tent on  tbe  count  In  case  would  be  compe- 
tent on  that  of  assumpsit.  The  demurrer 
should  have  been  sustained,  and  the  plain- 
tiff permitted  to  amend  by  striking  out  one 
of  tbe  counts.  But  it  may  be  ttiat  tbe  error 
was  in  fact  entirely  harmless.  It  may  be 
that  directly  after  the  commencement  of  the 
trial  the  plaintiff  practically  abandoned  the 
second  count  and  that  the  merits  of  tbe 
first  count  were  as  fully  and  fairly  tried  as 
they  could  have  been  bad  it  been  the  only 
count  in  the  writ.  If  by  the  Joinder  of  the 
two  counts  the  defendants  were  not  preju- 
diced in  the  trial  upon  tbe  first  count  they 
were  not  harmed,  and  the  verdict  ui>on  that 
count  should  stand.  In  that  event  Indeed, 
the  error  operates  to  tiie  advantage  of  the 
defendants.  They  are  entitled  to  Judgment 
on  the  second  count  whereas,  liad  the  de- 
murrsr  been  sustslned.  and  the  secmd  count 


Btrlckso  out  tbs  plalnttff  would  be  at  nb- 
oty  to  brlbg  a  new  actton  for  the  use  oC  tbe 
iprlng.  It  the  plaintiff  procures  an  amend- 
ment of  the  case,  showing  that  the  defend- 
ants were  not  pc^Jadlced  by  ttie  enw,  the 
exception  will  be  overruled. 

It  Is  found  as  a  fiut  that  tiie  def  enOanti 
received  the  wmtw  as  liaiUn  had  received 
It;  that  Is  to  say,  by  virtue  <tf  a  Uoense  frmn 
the  plaintiff.  Fran  this  finding  It  f<rfIowi, 
as  a  conclusion  of  law,  that  they  woe 
bound  to  keep  tbe  box  and  cover  to  a  reason- 
ably safe  amdttiott.  Oase  dlsdiatged. 

PIKBk  did  not  sit  The  otben  eoneiir 
red. 


m  N.  H.  mi 

TRIPP  et  sL  T.  rOBSATTH  UAOH.  (XX 

(SuprMU*  Ooort  of  New  Hampshiieu  Usirt- 
mack.   March  11,  1808.) 

8ALBS— REFUSAL  TO  AGCBPT  OOODS-DAMAOn 
—PLEADING— AMBNDH  BNT— lUWBRBNCB 
— SBTTINQ  ASIDE  REPORT. 

1.  In  aseumDsit  on  an  order  for  goods  plain- 
tiff may  bfr  allowed  by  the  referee  to  am^ 
hj  fiUng  a  biU  in  equl^  for  the  reformation  itf 

the  order, 

2.  Tbe  referee's  admlsdon  <ii  evidence  on  ao 
Immaterial  iasoe  is  no  ground  for  setttog  sidde 

his  report. 

3.  where  s  seller  retains  goods,  attw  the 
buyer's  refusal  to  accept,  fo^  wmt  time^  be- 
fore reselling,  he  cannot  charge  the  buyer  witt 
the  storage,  nor  with  the  taxes  on  the  soodi, 
nor  the  expense  of  an  auction  sale  as  sncL 

Exceptions  from  Merrimack  county. 

Aetkm  between  TrlnK  Tennsnt  ft  Oou 
against  the  Forsslth  Machtoe  Oon^any.  THsl 
by  a  referee,  who  found  for  plaintiffs,  and  de- 
fendants except  Oase  discharged. 

Assumpsit  uiwn  an  order  dated  March  28, 
1803,  sent  by  the  defendants  to  tbe  plaintitfa, 
and  accepted  by  them,  as  follows:  "Please 
furnish  us.  as  and  when  wanted- by  ua,  ten 
to  twelve  car  loads,  or  the  entire  cut  for  tbe 
year,  of  clapboards  of  your  own  make,  and 
to  be  as  good  as  those  we  have  had  of  yoo  In 
the  past.  Tbe  prices  delivered  on  cars  at 
Boston  points  to  be  as  follows:  [naming 
toem].  Delivery  to  be  made  before  February 
1. 1804."  Trial  by  a  referee,  who  found  f707.- 
22  due  to  toe  plalnliffL  Subject  to  the  •de- 
fendants' exception,  tbe  plaintiffs  were  allow- 
ed to  amend  by  filing  a  bill  in  equity  praying 
that  the  order  l3e  reformed  so  as  to  read  as  fol- 
lows: "Please  furnish  us,  as  and  when  want- 
ed by  OS,  toe  entire  cut  fw  the  yesr,  of  clap- 
boards of.  your  own  make,  and  to  be  as  good 
as  those  we  have  had  of  yon  to  the  past 
Bald  entire  cot  for  the  year  is  estimated  to 
be  ten  or  twelve  car  loads.  We  are  to  can 
for  and  accept  the  entire  cut  tor  the  year  be- 
fore February  1.  1804.  The  prices  d^veied 
on  the  cars  at  Boston  pcrfnts  to  be  as  fol- 
lows: (naming  them  In  toe  original  order]." 
It  was  found  that  tbe  allegations  of  the  bin 
were  true,  and  that  the  contract  should  be 
reformed  so  as  to  read  as  stated  la  the  bilL 
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The  plala tiffs  fnuined,  aod  wen  nadr  and 

wUllag  to  frdflU,  tlfo  tenoa  of  tbelr  contract 
In  all  respecta;  bat  juat  niUx  February  1, 
1S94,  the  defendanta  refused  to  take  any 
more  of  tbe  elapboorda,  and  aome  26  H  of 
the  leaa  desirable  portion  of  them  were  left 
on  the  plaintlfFa*  bands.  Between  tbe  date 
of  tte  contract  and  February  1,  18M,  the 
market  prices  of  clapboarda  fell  below  the 
prices  spedfled  In  the  contract  Tbe  plaln- 
tifla  claimed  that  the  defendants'  refusal 
waa  due  to  the  fall  In  prices.  This  the  de- 
fendants denied,  and  offered  to  prove  tho 
prices  by  the  quotations  in  a  newspaper, 
which  wore  excluded,  subject  to  tiielr  racep- 
tlon.  Aa  tending  to  sustain  the  plaintiffs* 
theory  In  regard  to  the  defendants'  refusal, 
tlie  plaintiffs  were  allowed,  subject  to  excep- 
tion, to  put  In  evidence  a  letter  of  the  de- 
fendants, dated  August  24,  1S96,  addressed 
to  one  Word,  a  dealer  In  clapboards,  coun- 
termanding an  order  for  clapboards,  and 
saying:  Ton,  of  course,  appreciate  aa  well 
aa  any  one  the  condition  of  trade;  and, 
while  we  regret  being  compelled  thus  to 
countermand  to  you,  see  no  other  recourse." 
July  17,  1895,  the  plaintiffs  sold  all  the  clap- 
boards of  the  cut  of  1883  which  the  defend- 
ants refused  to  take  at  pnbllc  auction.  A 
representatlTe  of  the  defendants  waa  present 
at  the  aale,  and  purchased  some  of  them. 
The  defendants  excepted  to  all  tbe  OTldraeo 
introduced  as  to  this  sale.  The  refneo  as- 
sessed the  damages  aa  foUowa; 

Oontract  price  of  clap- 
boards not  taken  by  t£e 

^detfendanta   fl,8M  M 

Dim  fcMT  whidi  dapboards 
were  sold  at  the  auction 
aale   IMOT  98 

Ziess  interest  on  $1,807.98 
ftxHn  Fabmary  1«  18M, 
to  July  17.  VS». . .  7771     IM  87  1498  11 

(Brror     In  Bgniinft 
$28.88.)  »  fiTO  81 

Intneat  due  en  notes.   48  88 

(Error  in  flgruring,  $.17.)  $  714  81 
Interest,  February  1,  1884,  to  ManA 

9,  1886    47  41 

l^xta    10  00 

Bxpansss  of  storage  and  sals...... •  25  00 

$  797  22 

The  qnettlons  arising  upon  the  reiwrt 
wwe  reserred. 

Albln,  Martin  ft  Howe,  for  plaintiffs. 
Bnmbam,  Brawn  &  Warren,  fw  defendants. 

OARPBNTER,  a  J.  Tbe  filing  of  a  bill 
In  equity  for  the  refwmatlon  of  tbe  contract 
waa  properly  allowed  by  the  referee.  Pub. 
8t  c.  222,  S  8;  Id.  c.  227,  S  10;  Metcalf  t. 
Gilmore^  59  N.  H.  417;  Brooks  r.  Howlson, 
68  N.  H.  882;  Howard  T.  Britton,  07  N.  H. 
.48«^  488,  41  Atl.  2W.  It  being  found  that  the 
pbdntUEi  toUj  petformea  tiielr  part  oC  tbe 


contract,  It  le  bnmateila]  whether  the  de- 
fendants' refuaal  to  perfwm  their  part  was 
occasioned  by  a  decline'  In  tJie  market  ralue 
of  clapboarda  or  by  some  other  cause.  The 
quotation  of  prices  of  dapboards  In  the  news- 
paper and  the  defendants'  letter  to  Ward  re- 
lated to  an  immaterial  Issue,  and  the  rulings 
as  to  their  admission  in  erldence  fumisb  no 
ground  for  setting  aalde  the  report  Neither 
party  waa  prejudiced  by  tbe  exdnalon  of 
the  evidence  in  the  one  cue  or  by  its  recep* 
tlon  In  the  other. 

There  was  error  In  tiie  assessment  of  dam< 
ages  other  than  in  the  figuring.  The  plain- 
tiffs were  entitied  to  reeorar  the  difference 
between  the  contract  price  of  the  d^boorda 
and  their  market  ralne  at  tiie  time  when  the 
defendants  refused  to  accept  them;  1.  e.  w 
or  about  February  1,  18M.  The  price  ob- 
tained at  the  auction  aale  wae  eridenoe  <tf 
their  Talue  at  that  time,  and  also  of  their 
value  February  1,  ISM.  although  not  con- 
clusive. On  what  ground  the  referee  de- 
ducted from  this  price  the  Interest  therecm 
($114,87)  from  February  1,  18M,  to  the  date 
of  tbe  auction.  Is  not  apparent  There  la  no 
presumption  that  the  value  increased  at  tbe 
rate  of  6  per  cent  per  annum,  and,  unless 
there  was  evidence  tending  to  show  tiiat  It 
did,  the  deduction  waa  erroneous. 

Upon  the  defendanta'  refusal  to  accept  tiie 
clapboards,  tbe  plaintiffs  were  at  liberty  to 
dispose  <rf  them,  and  became  entitled  to  dam- 
ages for  the  breach  of  the  contract  The 
plaintiffs  could  not,  by  uy  acts  of  theirs,  en- 
hance the  damages.  They  kept  the  clap- 
boards after  that  at  tbelr  own  risk  and  cost 
Had  the  clapboards  been  destroyed  by  fire, 
the  loss  wonld  have  been  theirs,  and  not  the 
-defendants*.  They  cannot  charge  the  de- 
fendants with  the  storage  of  their  own 
goods,  nor  with  the  taxes  up<m  them.  Nei- 
ther are  the  defendants  chargeable  with  the 
expenae  of  the  auction  aale  as  anch.  It 
must  be  deducted  from  the  gross  proceeds, 
in  order  to  obtain  tbe  net  auction  price;  but 
that  is  quite  another  and  different  thing  In 
principle.  Assuming  that  the  market  value 
of  the  clapboards  was  the  sum  which  they 
brought  at  the  auction  sale,  tbe  plaintiffs' 
damages  wonld  be  aa  follows: 

Contract  price  of  the  clapboards  not 

taken  by  the  defendants  $1,884  09 

Leas  market  value,  aa  shown  by  sale   1,307  88 

$  B26  11 

Intstest  dns  on  notes  (not  qnsstioae^      43  88 

I  669  94 

—To  which  Interest  should  be  added  from 
February  1,  1884,  to  the  date  of  judgment 
Tbe  plaintiffs  may,  If  they  so  elect  have 
Judgment  on  the  report  accordingly;  other- 
wise, the  report  must  be  set  aside  on  the 
question  of  damages  <Mily.  Gase  dkMlMUged, 
All  concurred. 
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(71  Vt  4W) 

GRTCOIB  T.  UIONAaiX 

(Supreme  Court  of  Termont.    Addison.  July 

20,  1S9&.> 

CA8B-TRB8FABS-4ASKHENT— DtTTT— OHIS- 
SION— NONFBASANCB. 
Where  defendant  had  a  right  to  pass  to  bis 
land  over  that  of  plaintiff's  on  condition  that  b« 
pat  the  bars  up  after  passing  through  them, 
and  he  neglected  to  do  bo,  aod  cattle  entered  on 

rntiCTe  land,  to  his  damage,  plalntifTs  reme- 
was  action  on  the  case,  and  not  treepaas; 
suce  defendant  had  a  right  to  enter,  which  his 
neglect  did  not  forfeit,  and  his  act  was  mere- 
ly one  of  omiBBion  or  nonfeasance. 

Bzc^tloiw  tram  AdcUson  county  conrt; 
Bobs,  Judge. 

Action  by  Antolne  Oregolr  against  Eugene 
Leonard.  From  a  judgment  overruliug  dfr- 
fendaats  demurrer  to  the  dedaratloa,  be  ex- 
oepta.  Affirmed. 

W.  B.  BllH,  for  defendant, 

WATSON,  J.  The  only  contention  made  by 
the  defendant  upon  his  general  demurrer  to 
the  declaration  Is  that,  If  the  plaintiff  baa  any 
right  o)f  action  In  the  premises,  It  Is  In  trea* 
pass,  and  not  In  an  action  on  the  case.  The 
allegations  In  the  declaration  show  a  right  In 
the  defendant,  his  servants  and  agents,  to  pass 
and  repass  to  and  from  the  lands  owned  and 
occupied  by  the  defendant  In  and  over  the 
way  In  question  upon  the  condition  that  In  so 
passing  over  the  plalntifTs  premises  tbey 
should  keep  the  gates,  bars,  and  fences  which 
they  shall  pass  or  rep^  closed,  and  put  up 
In  as  good  condition  as  tbey  found  them  at  the 
time  of  snch  passing.  The  plaintiff  alleges,  In 
substance,  that  at  the  time  In  question  be  had 
constructed  and  maintained  good  and  sufficient 
bars  across  the  discontinued  road  near  the 
■oatberly  boundary  of  bis  farm,  and  also  about 
80  rods  south  of  the  north  end  of  the  discon- 
tinued road  on  his  farm,  and  that  the  bars 
vere  then  tn  good  r^alr;  that  It  was  the 
doty  of  the  defendant,  bis  servants  and  agents, 
upon  passing  alon^  the  road,  In  accordance 
with  the  conditions  of  the  right  of  way,  "to 
carefully  lower  said  h&ia,  without  Injury  to 
them,  and  to  place  them  up,  after  passl^ 
through";  that,  to  obstruct  the  plaintiff  In  the 
use  and  enjoyment  of  his  form,  on  the  days 
in  question,  the  defendant,  with  his  servants 
and  agents,  passed  over  the  discontinued  road 
along  the  i^ght  of  way  and  through  the  bars, 
and  threw  them  down  In  a  careless  and 
wrongful  manner,  and  broke  and  mined  them, 
and,  with  his  sarants  and  agents,  passed 
through  and  left  the  ban  down,  and  did  not 
put  them  up,  or  place  any  barrier  to  prevent 
horses  and  cattle  and  other  stock  from  going 
through  the  bars  and  upon  the  land  of  the 
plaintiff;  and  that  cattle  and  tiKses  did  es- 
cape through  them,  and  upon  his  farm,  and 
trod  down  grass  and  groin  growing  thereon, 
etc.,  by  means  whereof  the  plaintiff  was  dam- 
aged in  the  use  and  enjoyment  ot  his  farm, 
etc.  The  plaintiff  was  the  servient  and  the 
detwdout  the  dominant  owner  of  the  land 


eomad  Iv  the  rlgbt  of  way,  wHb  a  ziglit  to 

ti»  rtuffwtdaitt  to  enter  tOM  aad  peas  over  tbe 
plaintUTa  jvemlsee  In  and  ora  the  rigbt  ot 
way,  and  In  so  doing  the  d^endoat  bad  a 
right  to  take  down  the  ban  Mrees  the  my 
to  enable  Um  to  pass  through.  The  defeod* 
ant  havtaig  the  rlgbt  to  entv  nptm  and  pan 
over  the  plalntUFs  premlaea  In  the  legidiaate 
we  oC  his  easenMUt,  hi  the  sxerclahog  oS  that 
tight  within  Its  lUnltatlons  he  waa  not  guilty 
of  breaking  and  entering,  and,  whatsoever 
was  done  thereaftor  being  but  aggravation  of 
damages,  the  actlpn  of  trespass  on  the  free- 
hold wiU  not  llA  Goodrich  v.  Judevlne^  40 
Vt  IDO;  Oront  v.  Enapp,  40  Tt  163;  Haw- 
ard  V.  Bla(^  ^  Yt  2SS.  The  thzowhig  down 
of  the  bars  by  the.  defendant;  his  servants  and 
agents,  la  a  careless  and  wnugf  ul  manner,  did 
not  work  a  fotfelttire  of  the  dsfoidant'a  right 
In  the  easemmt  It  was  but  the  careless  and 
negjlgent  exerdae  ot  a  lawfiil  right,  for  which 
trespass  will  not  lie.  Sabln  v.  BaUroad  Ca, 
25  Vt  S63.  The  bars  having  been  let  down 
by  the  defendant  to  paaa  throngh.  It  waa  his 
duty,  after  paasing  ttanra^  to  put  ttiem  np; 
but  bis  failore  BO  to  do  was  only  the  omission 
of  an  act  which  he  ought  to  have  performed,— 
a  mere  nonfeasance,— fw  which  trespass  will 
not  lie.  Stone  v.  Kn^v^  29  Tt  BOl;  Stongh- 
ton  V.  Uott  2S  Yt  068;  1  Chit  PL  126L  The 
bijurles  foe  whl<^  the  plaintiff  seeks  to  re- 
cover damages  were  committed  by  cattle  and 
horses  which  escaped  thtoogh  the  bare  left 
down  by  the  defendant  upon  the  plalntUTs 
farm,  treading  down  grass;  grain,  etc^ 
there  growliv.  Such  Injuries  x#«re  not  done 
by  thft-gct  of  throwing  down  the  bua  in  a 
careleea  and  wrongful  manner,- and  timeCm 
Immediate,  bat  arose  after  that  act  was  com- 
pleted, and  were  more  particularly  occasioned 
by  the  fiUlore  ot  the  deCendant  to  put  up  tiie 
bai^  after  passing  ttaoogh,  and  were  the  coi- 
lateral  consequences  Hiereof.  ^or  the  can- 
less  and  negligent  exercise  of  a  lawftil  right, 
and  tox  the  omission  of  an  act  irtilch  It  la  the 
duty  of  a  party  to  perform,  resulting  In  a  ool< 
lateral  Injury  to  another,  whose  rdatlws 
thereto  are  sudi  tiiat  he  may  Insist  iqMm  the 
proper  ezereise  of  such  lawful  right  ud  iipon 
the  peffontaince  of  the  act  omitted,  but  iriildi 
ought  to  have  been  performed,  the  party  so 
Injured  may  recover  his  consequential  dam- 
ages In  an  actUm  aa  the  case.  That  Is  the 
proper  remedy.  1  Chit  Pi.  138;  Sabln  t.  Rail- 
road Oo.,'25  Yt  363.  No  question  having  been 
raised  bt  argument  aa  to  the  snffldoiGy  ot  the 
declaration  If  an  action  on  the  case  la  the 
proper  remedy,  we  express  no  opinion  thereon. 
Judgment  affirmed,  and  cause  remanded. 


m  TL  «») 

TABBELL  v.  WALTON. 

(Supreme  Oourt  of  Vermont    OrangiL  Jaly 
18,  1889.)  ■ 
FOREIOM  WILLS— PRO BATB—DOMICIIA 
1.  V.  &.  §1  236S,  provide  that  wills  «^ 

lowed  In  any  foreign  state  according  to  Ui 
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lam  toMT  be  ^vwed.  BM.  and  ncord«d  Ib  an? 
probate  coort  of  a  dlitrict  In  which  the  testa- 
tor has  aoj  estate  on  which  aach  will  may  op- 
erate, and  shall  hare  the  same  effect  as  If  prin- 
nallr  allowed  in  su^  oonrt.  Section  2326  de- 
elares  that  the  will  of  an  iohabitaiit  of  the  state 
shall  be  proved  in  the  probate  court  of  the  dis* 
trict  Id  wbtch  he  nblded  at  the  time  of  his 
death.  Section  2869  provides  that,  when  a  wlU 
is  allowed  on  foi^gn  probate,  the  testator's  es- 
tate in  the  aute  shall  be  disposed  of  accordinc 
to  the  will  as  far  as  It  operates  on  It  and  that 
the  residne  shall  be  disposed  of  as  n  cases  of 
estates  belonging  to  persons  who  are  inhabit- 
ants of  another  state.  Beld.  that  a  will  made 
in  Illinois  while  the  testator  was  domiciled 
there,  but  who,  at  his  death,  was  domiciled  is 
Termont,  must  be  proved  de  novo  In  Vormontt 
thonrii  orbrlnall7  probated  in  Illinois. 

2.  Where  testator  made  his  will  while  dond- 
died  in  lllluols,  and  owned  property  there  at 
the  time  of  his  d&ath,  the  proper  probate  court 
of  IIIiDoia  had  jurisdiction  to  probate  it.  and 
that  probate  is  occlusive  so  far  as  that  state 
la  concerned,  and  made  the  will  effective 
urainst  everrbodv  to  pass  all  the  property  thwe 
aitnated  that  eonid  be  tmuferred  by  will. 

Appeal  from  probate  court.  Orange  county. 

Proceedings  hy  0.  P.  Tar  bell  against  A.  EL 
Walton  to  probate  tbe  will  of  John  Walton, 
deceasedL  From  a  decree  of  probate,  con- 
testant appeals.  Reversed. 

J.  W.  Gordon  and  R.  M.  Harvey,  for  ap- 
pellant. Darling  &  Darling  and  Tacbell  ft 
Whitham.  for  appellee. 

AOWamj.  John  Walton,  being  domiciled 
in  Tunbridge.  In  tbe  district  of  Randolph,  In 
this  state,  died  there,  leaving  a  will  made  In 
Illinois  when  he  was  domiciled  there.  The 
will  was  probated  in  Illinois,  where  tbe  testa- 
tor left  real  estate  on  which  tt  could  operate; 
and  a  copy  of  it,  and  of  tbe  probate  thereof, 
which,  for  present  purposes,  we  treat  as  daly 
antbentlcatedi  was  produced  to  tbe  probate 
court  of  said  district,  which  adjudged  that 
said' instrument  ought  to  be  allowed  in  this 
state,  and  thereupon  filed  and  recorded  said 
copy;  and  the  qaestion  is  whether  the  will  can 
be  proved  here  In  that  way.  oc  whether  it 
must  be  proved  de  novo.  This  depends  upon 
the  construction  to  be  given  to  oar  statute, 
which  provides  that  wills  proved  and  allowed 
in  any  otlrar  of  the  United  States,  or  in  any 
for^gn  state  or  country,  according  to  the  la-rra 
of  snch  state  or  country,  may  be  allowed, 
flled,  and  recorded  In  the  probate  court  of  a 
district  in  which  tbe  testator  has  real  or  per- 
sonal estate  on  which  such  will  may  operate, 
and  shall  have  the  same  effect  as  if  originally 
proved  and  allowed  In  the  same  court.  T.  S. 
H  2366,  236a  The  fact  tbat  the  statute  gives 
jurisdiction  only  ta  the  [Hrobate  court  of  a  dis- 
trict in  which  the  testator  has  property  on 
which  the  will  can  operate  strongly  Indicates 
tbat  it  WAS  not  Intended  to  apply  to  the  for- 
eign probate  of  the  wiU  of  a  testator  doml- 
eOed  here,  for  section  2326  provides  that  the 
will  of  aach  a  testator  shall  be  proved  In  the 
probate  court  of  tbe  district  in  which  he  re- 
sided at  the  time  of  his  death,  regardless  oi 
whether  be  has  property  there  or  not  A  con- 
struction tbat  would  antagonize  these  provl- 


Bkms  will  not  be  adopted  If  It  can  be  avoided. 
But  aectlott  2369  puts  the  matter  at  rest,  w€ 
think.  It  provides  that  when  a  will  is  al- 
lowed on  the  strength  of  a  foreign  probate 
the  testator's  estate  in  this  state  shall  be  dIs 
posed  of  according  to  the  will  as  far  as  It 
operates  upon  it,  and  tbat  the  residue  shall  be 
disposed  of  as  is  provided  by  law  In  cases  of 
estate  in  this  state  belonging  to  persons  who 
are  inhabitants  of  another  state  or  country. 
Now,  if  the  provision  for  allowing  wills  on 
foreign  probate  was  intended  to  apply  to  tbe 
will  of  a  testator  domiciled  here,  proved 
abroad  for  ancillary  purposes,  it  Is  Impossible 
to  suppose  tbat  such  a  provision  for  tbe  dis- 
position of  the  residue  would  have  been  In- 
serted, for  it  would  be  strange  to  say  that  in 
such  a  case  the  residue  of  the  estate  of  the 
testator  shall  be  disposed  of  as  though  be  was 
not  a  resident,  but  an  Inhabitant  of  another 
state  or  country.  It  la  manifest,  tbereFore, 
from  tbe  statute  Itself,  tbat  the  provision  In 
question  was  not  Intended  to  apply  to  a  fot^ 
elgn  probate  of  tbe  will  of  a  domiciled  testa- 
tor, but  only  to  such  probate  of  tbe  will  of  a 
testator  domiciled  In  some  other  state  or 
country  who  leaves  property  here  on  whic* 
his  win  can  operate;  in  which  case  it  can  be 
allowed  here  under  this  provldtm,  and  ancil- 
lary administration  obtained. 

The  proponent .  Invokes  another  provlskMi, 
which  enacts  that  a  will  made  out  of  the  state 
that  ml^t  be  proved  and  allowed  by  the 
laws  of  the  state  or  country  in  which  It  was 
made,  may  be  proved,  allowed,  and  recorded 
in  this  state,  and  shall  tben  have  the  same 
effect  as  If  executed  according  to  the  laws  ot 
this  state.  But  this  means  that  such  wills 
may  be  proved  here  In  the  ordinary  way,  and 
has  no  reference  to  proof  by  authenticated 
copy  of  a  foreign  probate.  The  contestant 
claims  that  the  courts  of  Illinois  bad  no  ju- 
risdiction to  probate  this  will,  and  somewhat 
criticises  Walton  v.  HaU's  Estate.  06  Vt  45(5, 
29  Ati.  803,  in  which  we  held  that  they  had 
such  Jurisdiction,  and  gave  effect  to  tbat  pro- 
bate as  to  the  property  In  that  state;  and  we 
have  no  doubt  of  the  correctness  of  that  de- 
cision. Tbe  fact  tbat  there  was  property  there 
on  which  tbe  will  could  0];>erate  conferred  Ju- 
risdiction, and  tbat  probate  la  conclusive  as 
far  as  tbat  state  is  concerned,  and  made  tbe 
wlU  effective  against  everybody  to  pass  all  the 
property  there  situate  that  could  be  trans- 
ferred by  a  valid  Instrument  of  that  kind. 
But  no  greater  effect  can  be  given  out  of  Illi- 
nois to  that  probate,  for  It  establishes  nothing 
beyond  tbe  validity  of  the  will  there;  and  full 
faith  and  credit  is  given  to  it  when  it  is  per- 
mltted  to  make  the  will  effective  to  pass  the 
property  In  tbat  Jurisdiction,  as  we  held  In 
that  case.  Robertson  v.  Plckrelt,  109  V.  & 
606,  S  Sup.  Ot  407,  27  L.  Bd.  1049.  If  Ivei 
T.  Salisbury,  66  Vt  666,  Is  in  conflict  wltL 
this  decision,  it  Is  overruled.  Statutes  in 
many  of  the  states,  similar  to  ours,  are  sim- 
ilarly construed.  Start  v.  Parker.  66  X.  H. 
481;  Uanuel  t.  Manuel,  18.(»Uo  St  Star- 
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dlraat  T.  K^n,  27  Miss.  ISTi  Wallace  t.  Wal- 
lace^ 8  N.  J.  Bq.  616;  Bowen  t.  JohttBon,  78 
Am.  Dec  66,  note.  Judgment  reversed,  and 
Judgment  tiiat  said  Instrument  ot^Eht  not  to  be 
allowed  In  this  state  as  the  last  will  and  testa- 
ment of  the  deceased  on  the  strength  of  said 
forelipi  probate  theretrf.  Let  the  contestant 
recover  her  coats,  and  the  nasi  certlflcate  go 
down. 


(71  Vt.  884) 

OHAFFBIB  et  «L  T.  RUTLAND  H.  OO. 

03iii»«ne  GooTt  oi  Vermont    Ratland.  Jnly 
14,  1899.) 

RAILROADS  — FIRES-DBrBXniVB  SPARK  AR- 
RUSTKR  AND  ASH  FAN— AGCUUUIiATION  OF 
DRY  ORASS,  BTO.,  ON  RIGHT  Or  WAY  — 
PLEADINGS  —  AHBNDUBNT  AVTBR  JUDO- 
lUBNT, 

PlaintiEfB  toed  defendant  railroad  company 
for  damases  for  burning  a  barn.  On  the  trial 
both  parties  gave  tesUmonr  pro  and  con  as  to 
a  defective  spark  arrester  and  ash  pan  on  de- 
fendant's en^ne,  and  the  accnmulation  of  drr 
grass  and  weeds  upon  its  rirht  of  way,  though 
no  allegations  as  to  auch  negligence  were  alleged 
in  the  ixiinplaint.  Held  proper  to  permit  plain- 
tiff, after  jndgment,  to  amend  the  complaint  bj 
alleging  such  negligence,  under  Y.  8.  g  1148, 
authorizing  a  court  at  any  time  to  permit  ei- 
ther partr  to  amend  «  defect  in  the  pleadings. 

Bgceptions  from  Bntland  connty  eonrt; 
Start;  Jndga 

Action  hy  Geo^  T.  CHiatfoe  and  another 
against  the  Bntland  Railroad  Granpany. 
Judgment  for  i^tntlffs,  and  defendant  ez- 
ceptB.  Affirmed. 

Gea  E.  Lawrence  and  Butler  &  Moloney, 
for  plalntillB.  W.  W.  Stlckn^  and  J.  G.  Bar- 
gent;  for  defendant 

TAFT,  C.  J.  This  action  Is  brought  to  re- 
cover damages  for  the  deatrucUon  of  the 
plaintiffs'  property  by  fire  coEomunlcated  by 
the  defendant's  engine..  It  Is  alleged  in  the 
declaration  that  the  defendant  so  carelessly, 
negligently,  and  Imprndentiy  managed  Its  en- 
gine that  the  plaintiCTa'  property  was  destroy- 
ed by  Are  communicated  therefrom.  There 
Is  no  allegation  that  tbe  defendant's  engine 
was  not  properly  equipped  with  a  suitable 
spark  arrester  and  ash  pan,  nor  that  the 
defendant  permitted  dry  grass,  weeds,  etc^ 
to  accumulate  on  its  roadbed.  The  defendant 
objected  to  tne  proof  of  su(^  facts  (that  Is, 
that  tbe  engine  was  not  equipped  with  a 
suitable  spark  arrester  and  ash  pan,  and  tbe 
accumulation  of  dry  grass  and  weeds  on  Its 
roadbed),  and  also  to  the  charge  that  if  such 
facts  were  established,  the  plaintiffs  had  a 
right  to  recover.  The  members  of  the  court 
are  not  agreed  in  respect  to  the  case  as  shown 
by  the  record,  but  concur  in  holding  that  if 
the  declaration  had  contained  tbe  allegations 
of  negligence  In  the  construction  or  condition 
of  the  engine  In  the  respects  named,  and  In 
tbe  accumulation  of  dry  grass  and  weeds, 
there  was  no  error  In  tiie  admission  of  the 
testimony,  nor  In  the  charge  of  the  court 
lbs  question  arises  whether  this  court  will 


permit  sncb  an  amendm^t  to  be  now  made, 
after  Jndgment  Tbe  cause  was  fuDy  tried, 
as  though  sudi  allegations  were  In  the  dec- 
laration. It  Is  expressly  stated  In  tbe  escep- 
tlons  tbat  both  parties  gave  testUnmy  pro 
and  oon  upon  flie  qoestlsos  oC  the  dtfeetin 
spark  arrester  and  asb  pan,  and  tbe  aoeomn- 
latlon  of  dry  grass  and  weeds.  Such  tssU* 
mony  wss  admlssIUe  nptm  tbo  Question  of 
whether  tbe  fire  was  communicated  to  the 
plalntUta'  prapwty  by  tbe  defendant's  engine. 
It  Is  ^iparent  from  Uw  ezcepttms  tbat  the 
questions  were  fully  litigated.  The  course 
of  the  trial  was  the  same  as  If  tbe  allega- 
tions had  not  bera  omitted,  and  an  amend- 
ment of  tiie  declaration  will  present  no  new 
Issn^  nor  require  any  Cerent  ^oof.  T.  B. 
1 1148;  aotborlaes  a  court  at  any  time  to  psr 
mit  eltiier  of  tiie  parties  to  amend  a  deftek 
in  the  pleadlngi;  apon  sncb  condltkms  as  tbe 
court  prescribes.  In  Bates  t.  C^eyt  47  Tt 
1,  an  amendment  was  permitted  after  VCTdkt 
and  befote  Judgmm^  snd  also  In  'T'*"*'!!" 
V.  Ladd,  42  Vt.  747;  and  see  many  cases 
ther^  cited.  At  common  law  tbe  eoort  had 
power  to  allow  an  ammdment  at  tike  plead- 
ings In  any  case  until  fl^al  Judgment  and 
after  rnoticm  In  arrest  of  Jodgment  AmesiA- 
ments  after  trial  are  allowed  in  order  to  ooo- 
fonn  the  pleading  to  tbe  tects  proved.  None 
of  our  cases  go  to  tbe  extent  at  pennltthig 
an  amendment  after  Jndgmeat,  but  the  court 
under  tbe  statate(y.&|114Q,  dearly  has  that 
power.  All  amendmoits  are  In  tbe  dtscretlco 
of  the  court  and  are  allowed  or  refosed  as 
the  coort  nuiy  6aaa  most  eondndre  to  the 
furtherance  of  Justice.  An  amendment  Is  not 
allowed  if  It  introduces  a  new  cause  of  actloL 
An  amendment  In  the  ease  btfm  ns  Is  ady 
permitted  In  order  that  tbe  pleadings  may 
conform  to  tbe  proof,  and  for  the  purpose  of 
sustaining  tbe  Judgment  not  rerarsliic  it  Q 
Buc.  Vt  A  Prac.  682);  tor,  as  said  by  Bed- 
field,  O.  J.,  In  Bank  t.  Downer,  28  V t  832, 
"an  ametndment  will  cure  error,  bat  cannot 
create  it"  The  plaintUBs  msy  amend  their 
declaration  by  filing  an  ameaidment  aDsgtaig 
the  defendant's  nei^geiioe  In  tiu  oonstrae- 
tion  or  condition  of  the  spark  arrester  and 
ash  pan  of  Ito  uglne,  and  in  permitting  an 
accumulation  upm  its  roadbed  of  dry  grass, 
weeds,  boshes,  ete.;  and  when  soeh  amcDd- 
ment  Is  made  the  Jndgmoit  may  be  afflnned, 
but  without  costo  to  this  court 


(71  vt 

WOODS  T.  DARUNO. 

(Supreme  Court  of  Vermont    Oraage.  Jmw 
14,  1899.) 

DIBCONTTNUANOB  OF  ACTION— SaoOND  AOTIOH 
-G08TB. 

Where  SMrfce  of  ptaintUTs  writ  was  de- 
fective,  but  the  case  haa  been  docketed  and  ap- 
pearance entered,  on  notice  to  defendant  tbe 
plaintiff  was  entitled  to  discontinue  and  bring 
a  second  action;  and  it  was  immaterial  that 
the  notice  was  giren  before  term  time,  rinc* 
that  did  not  take  the  case  from  the  court'* 
control,  to  prevoit  defendant  ssenring  hto  costi 
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andw  y.  a  1 1403k  ptotMIbc  tt«t  U  mm  oC 
discontinnance  the  defendant  !■  udttod  te 
Jttdsment  for  reasoDable  coats. 

BxceptloDB  from  Oruge  coaatj  eoart; 
Rowell,  Judge. 

Action  by  George  H.  Wooda,  admlntetrator, 
against  Eugene  H.  DarUi^  From  a  Jodff> 
ment  OTerrulIng  defendantfa  plea  tai  abate- 
ment, he  excepts.  Afflnned. 

B.  M.  Harvey,  for  plaintiff.  Darlloc  * 
Darting  and  Qeo.  L.  Stow,  for  dBfnnrtant, 

TTLER.  J.  On  S^tember  8,  1808,  the 
plaintiff  brought  an  action  of  general  asanmp- 
ilt  against  the  defoidant,  making  the  writ 
returnable  to  the  December  term,  1888,  ot 
Orange  county  court  Service  was  made  upon 
the  defendant  September  0tb,  and  the  case 
was  duly  docketed  September  27tb.  TVk  de- 
fendant's connad  entered  tbelr  appearance, 
and  filed  a  motion  to  dismiss  the  writ  for 
the  reason  that  It  directed  the  defendant  to 
enter  his  appearance  within  21  days  from  Its 
date,  Instead  of  42  days,  as  the  statote  re- 
quired. The  plaintiff  then,  and  before  the 
service  of  the  writ  in  the  present  action,  dis- 
continued the  first  suit,  and  gave  the  defend- 
ant a  written  notice  thereof.  He  then 
brought  the  present  action,  to  which  the  dfr* 
fendant  pleaded  in  abatement  alleging  the 
pendency  of  the  former  suit  The  question 
Is  whether  the  first  snlt  was  In  fact  pending 
when  the  second  tme  was  brought 

The  mle  of  the  conmi(»i  law  required  flie 
second  salt  to  be  abated,  upon  the  supposition 
that  it  was  unnecessary  and  rexatlona  and 
that  a  man  ought  not  to  be  harassed  by  two 
snits  pending  at  the  same  time  for  the  same 
cause  of  action.  In  New  Hampshire  It  has 
been  held  that  a  plaintiff  cannot,  before  entry, 
discontinue  his  suit  without  the  defendant's 
consent  and  thus  avoid  a  plea  of  a  former 
action  pending:  Bennett  v.  Ghaae.  21  N.  H. 
570;  Oamsby  v.  Bay,  62  N.  H.  618.  In  the 
opinion  In  the  latter  case  the  court  reasoned 
that  the  law  abhorred  a  multlplictty  ot  suits, 
and  that  if  a  plaintiff  might  bring  one  snlt 
and  disoontlnne  It  he  mlj^t  annoy  the  de- 
fendant Ind^ltely;  that  under  the  liberal 
practice  in  that  state,  allowing  amendments. 
It  was  more  expedient  that  the  second  suit 
should  abate,  than  that  the  court  should  try 
the  collateral  question  whether  or  not  it  was 
vexatious.  Downer  v.  Oarland,  21  Vt  862, 
Is,  however,  quoted  as  holding  a  different 
rule.  In  this  state  the  rule  has  always  been 
that,  where  a  suit  has  been  commenced  by  a 
process  which  Is  defective,  It  may  be  discon- 
tinued; that  a  second  one  may  be  brought 
and  that  the  seomd  will  not  be  constdered 
vexatioaa;  also,  that  the  seccmd  suit  may  be 
discontinued  by  oral  notioa.  The  defendant 
contends  that  as  the  present  statute  requires 
cases  to  he  docketed  in  yaaoBtioa,  and  appeal^ 
anon  to  be  entoed  within  a  certain  Ume,  the 
plaintiff  had  no  right  to  dlscMitlnue  his  case, 
take  U  out  of  the  control  of  the  court  and 
prevent  ^-bsaftng  upea  the  plea  or  motion. 


We  think,  however,  that  the  fiets  thit  the 
case  had  been  docketed  and  an  appearance 
entered  afford  no  reason  why  the  iHalntlff 
might  not  entw  a  discontinuance  oat  of  term. 
The  case  was  then  no  longer  In  conrt  to  af- 
fect the  right  <a  tiie  plaintiff  to  bring  another 
salt  but  It  remained  in  the  control'  of  the 
court  Qpon  all  questions  of  costs.  T.  8.  f 
1406,  is  as  follows:  "If  a  person  causes  pro- 
cess to  be  served  on  another  and  discontinues 
bis  suit  or  becomes  nonsuit  therein,  or  if 
such  suit  la  abated  or  dismissed  for  want  of 
.  jurisdiction,  the  court  to  which  sndi  process 
Is  made  returnable  shall  give  Judgment  for 
the  defendant  to  recover  reasonaUe  costs. 
•  •  The  above  section,  as  It  stood  In  Gen. 
St  p.  267.  i  42,  was  held  to  relate  to  salts 
that  had  been  entered  In  conrt;  yet  by  an 
equitable  construction  the  term  "reasonable 
costs"  was  also  held  to  cover  such  costs  as 
had  accrued  to  the  defendant  before  the  suit 
was  discontinued,  though  befwe  the  return 
day,  as  costs  for  summoning  witnesses  or  In 
taking  depoaltlona  In  such  casei  the  court 
on  complaint  or  jwtition,  has  power  after  dis- 
continuance to  render  judgment  for  taxaMe 
costs.  Fullam  V.  Ives,  87  Tt  6S9;  Mead  v. 
Arms,  3  Vt  isa  This  seems  to  obviate  the 
defendant's  objectltm  to  a  discontinuance  aft- 
er tiie  docketing  and  appearance.  We  find 
no  occasion  to  apply  a  dlffereilt  rule  from 
that  laid  down  In  Hill  v.  Donlap,  15  Vt  B4S; 
Downer  v.  Gariand,  supra;  and  Klrby  v. 
Jackscm,  42  Vt  562l  JndgmcDt  afflnDeO, 
a^1^l  f^mgo  remanded.  ' 


(71  vt.  40W 

STATE)  V.  HUBBABD. 

(Snpcen*  Ooort  of  Vermont  Washlngtm. 
June  B.  1889.) 

IMTOXIOATINO  LlQCOR»-WRONOFCI.  KBBPIHO 
— INFORMATION— AMBNDUBINT. 

Allowance  of  the  state's  motion  to  amend 
an  information  for  nnlawfnlly  owning,  keep- 
ing, and  posseesi&g  Intoxicating  llqnor  with  in- 
tent to  sell,  fnmiab,  and  give  away  the  same 
by  Inserting  therein  the  date  of  the  allied 
owning,  keeidnft  etc.,  was  proper. 

B!xc^>tlcaui  fropi  Waablngtw  ooonty  oout; 
Start,  Judge. 

Charles  8.  Hubbard  waa  couTlcted  of  Tto> 
latioa  of  the  Uqnor  law,  and  brings  axcep- 
tions.  Overruled. 

Blchard  A.  Hoar,  State'a  Atty.,  for  the 
State.  John  O.  Wing,  for  respmident 

WATSON,  J.,  An  Information  was  filed 
against  the  reqmndent  charging  blm  with 
owning,  keeping,  and  possessing  iutoxleating 
liquor  with  Intrait  to  sell,  famish,  and  give 
away  the  same,  without  authorl^  of  law. 
In  which  the  time  of  committing  flie  (rfteose 
was  alleged  as  "on  the  — —  day  of  — — , 
A.  D.  1808."  Upon  motion  of  the  state,  the 
court  allowed  the  information  to  be  amend- 
ed by  Insotlng  In  said  blank  spaces  the 
data  claimed  to  be  that  cC  tim  alleged  own- 
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log,  keeping,  et&;  to  which  respondent  Oi- 
c^ted.  It  Is  contended  on  behalf  of  the  r»> 
q^ondeut  that  the  allowance  of  this  amend- 
ment was,  In  effect,  oiafebv  a  new  Infonna- 
tloa.  and  Itherefore  Improper.  Assuming  the 
respondent's  contention  as  to  the  effect  of 
this  uoendment  to  be  aoundi.  It  can  avail 
him  nothing,  tor  at  common  law  Infonna- 
tS«u  were  amendable  In  sobstancei  even  to 
the  striking  oat  or  the  addition  of  new 
cooBts.  State  r.  White.  04  Vt  S72,  24  AtL 
260.  Jndgmoit  that  there  is  no  error  in  the 
proceedings  of  the  connty  court,  and  that  the 
respendoit  take  noUilng  bj  his  exceptions. 
Let  aentence  be  Imposed,  and  exectttUm  done. 


(71  vt  WD   

llUKnOT  T.  ALLBZ7. 
(Supreme  Gonrt  of  Tenaont  Bntland.  Jane  6, 

1809.) 

JUDICIAL  NOTICB— LAWS  OF  OTHER  8TATB8— 
CONTRACTS— CONFLICT  OF  LAWS— FORM  OF 
RBMBDY— RBCBIVBIIS— LBOAL  TITLE  — FOR- 
nON  BANKS-STOOKHOLDBRS'  LIABIl^BB. 

1.  Courts  will  not  take  Judicial  notice  of  the 
constitution  of  statutes  of  aootber  state,  nor 
of  their  Interpretation  by  the  highest  court  in 
snch  state, 

2.  The  form  of  remedy  and  mode  of  proceed- 
ing to  eoforce  a  contractual  liability  created  by 
it  state  constitution  are  regulated  by  the  laws 
at  the  place  vhere  the  action  is  brought. 

3.  A  recover  has  no  remedy  at  law,  other 
than  Rich  as  Is  girMi  Urn  by  uie  eommoa  law. 

4.  A  receiver  can  malntidn  an  action  at  law 
Id  his  own  name  onbr  when  he  has  himself  the 
legal  title. 

5.  A  receiver  of  an  insolvent  bank  fai  Ne- 
braska does  not  have  such  legal  title  to  a  stock- 
holder's  Individual  Habillty  for  the  benefit  of 
creditors,  under  Const.  Neb.  art  11,  9  7,  as  to 
enable  htm  to  maintain  an  action  at  law  In  his 
own  name  in  Vermont  for  Its  snforcemeDt, 
though  under  the  laws  of  Nebraska  he  could 
enforce  such  liability  as  agidost  stockholders 
therein. 

Exceptions  from  .  Rutland  cotm^  comt; 
Thompson.  Judge. 

Action  by  Thomas  Unrtey,  receiver  of  the 
ODmmercIal  Bank  of  Weeping  Water;  f^lnst 
Simeon  Allen.  A  demurrer  to  the  declaration 
was  sustained,  and  plaintiff  brings  ezce^ons. 
Affirmed. 

The  dedaration  alleged  tiie  wganlzatlon, 
existence,  and  (tperatliUi  of  the  Oommerclal 
Bank  of  Weeping  Water,  In  Nebraska;  de- 
fendant's ownncOiIp  of  stodc  therein;  tiie  ex- 
istence of  the  amatitattonal  provision  Quoted 
IB  tha  opinion  of  the  court,  as  of  the  tbne 
when  the  defendant  becatne  a  atockholder. 
and  erer  ilnce;  the  existence  of  a  law  of  Ne- 
brMka  that  a  court  might  order  the  receiver 
of  a  ^wyWiiy  corporation,  who  bad  filed  a  cer- 
tain report,  to  (Hder  soch  receiver  to  proceed 
agahist  the  stockholders  to  eofcwce  their  11a- 
slUtlea  4n  faror  of  czttfflton;  boldtog  whatever 
surplDS  funds  might  remain  after  paying  the 
dd>ts  of  1^  corporation  snbjeet  to  tbe  order 
of  the  conrt  to  be  aoade  In  favor  of  the  parties 
entitled  thereto;  tbe  Insolvency  of  said  bank, 
remltlnf  fKm  aald  Ihibllltlea  Incnzred  while 
the  dafbndairt  was  a  stockholder;  tbe  doe  ap- 


pointment and  qnallfleatlOB  of  the  plaintiff  as 

receiver,  and  the  order  of  the  conrt  to  the 
plaintiff,  as  such  receiver,  to  enforce  against 
the  Btockholdns  their  full  additional  UabUlty 
under  the  laws  and  constitution  referred  to, 
by  reason  whereof  it  was  alleged  that  an  ac>- 
Hon  had  accrued  to  tbe  ^Intifl  to  demand 
and  have  of  the  defendant  the  par  nine  of 
the  Modk  heM  by  him. 

Sutler  ft  Moloney,  for  plaintiff.  F.  8.  Flatt 
and  I.  a  Baker,  for  defendant 

WATSON.  J.  The  plaintiff,  m  leoeiter  of 
the  Oonunerdal  Bank  of  Weeping  Water,  In 
the  state  of  Nehnufea.  nndw  an  appobitment 
by  the  dlrtiiet  covzt  within  and  for  Uie  oonntr 
of  Oass,  la  tte  atate  of  NelnsitEa,  In  a  vfo- 
ceedlng  in  which  tte  atate  of  Nebra^  In  cam- 
plalnant  and  the  said  bank  la  defiendant,  baa 
brought  his  action  of  debt  against  the  defend- 
ant, a  resident  of  this  state,  and  an  alleged 
stodcholder  In  aald  bank,  to  enforce  an  alleg- 
ed Uablltty  extating  agalnat  him  W  ftvca  of 
section  7  of  article  11  of  the  eanstitoUon  of 
the  atate  of  Nebraska,  which  reada,  *lBnrj 
BtoekhaiAer  In  a  banUng  cMpotatlon  or  In- 
sutatlon,  Aall  be  IndlTianaUjr  responsible  and 
liable  to  Its  creditors  over  and  above  the 
amoont  of  stock  by  him  held,  to  an  amount 
equal  to  bin  respective  stock  or  shares  so  held 
for  all  its  Itabllltiee  acmUng  while  he  renulna 
such  stockholdcor."  The  flrst  count  of  the  dee> 
Utration  was  waived  tba  plaintiff  In  the 
eonnly  eonrt;  and  to  the  other  two  connta  the 
defendant  tnterpoaed  a  genenl  demnrrer. 
which  waa  iostahied  by  the  eonn^  conrt;  and, 
vpoa  cKeeptlona' tiiereto  by  the  lAatntlflt  tiM 
ease  la  ben  vpaa  the  anlBdaiey  of  tbe  dec- 
laration. 

In  detetmlnlng  the  qneaOona  SnTolTCd,  we 
are  confined  Id  the  avennenti  In  the  dedanr 
tion,  and  cannet  take  JnAdal  notice  of  the  con- 
stitution or  Btatntea  oC  the  state  of  Nnbraaka, 
nor  of  their  Interpretation  fegr  the  hli^Mst  conrt 
hi  that  atata  n:art<snd  r.  WtadMr,  3»  Tt 
364;  Bmifc  Blll%  US  ICUL  414,  44  N.  ■. 
840. 

Aaanmlng  the  HiUUty  nndsr  tlie  oonstltn* 
tlonal  provlskm  In  Qaestlon  to  be  contractual 
In  natnre,  and  to  be  oonntraed  by  tbe  lawa  of 
Nebraska,  tbe  form  of  remedy  and  the  mod*  at 
proceeding  are  r^nlatad  by  the  lawa  vt  Uie 
place  where  the  action  li  Inatltvted.  Story. 
Oonfl.  Lawa,  |  BS8;  Hantm  t.  Edmida,  12 
Vt.  648.  And,  if  tbe  oonatltntton  or  statutes 
of  -  tte  state  ti  NebiaAB  contain  ptovlstons 
prescrlUng  a  spectUe  mnedy  for  enfordng 
this  Ihiblll^,  muA  pnvMom  have  no  extra- 
territorial force,  and  we  an  not  affected  there- 
by. 2  Mor.  PriT.  dorp.  |  879^  The  atatateo 
of  this  state  contain  no  provMons  creating  any 
new  ronedy  at  law,  or  enlarging  or  dianging 
the  oommntlaw  remedy.  If  snch  exlsta,  uptm 
sQcb  a  constttntlonal  or  statutory  UablU^.  In 
that  regard,  a  racelTer  haa  no  zwncdy  at  law, 
other  than  soch  as  Is  glvea  tabs  by  the  com- 
mon law.  It  la  fundamental  Out,  to  antho^ 
be  a  party  to  sne  at  law  la  Us  omi  aaaM^  he 
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nrart  hare  ttw  legal  title  to  the  matter  or  thing 
In  controTersy,  and  no  exception  to  this  nde 
CKifts  at  ooaunon  law  as  to  salts  brouslit  by 
a  reeriTCT.  He  can  maintain  an  actloB  at  law 
fn  his  own  name  only  when  he  has  himself  tht 
legal  tide.  High.  Rec  1 220;  Newell  T.  Fish- 
er, 24  Miss.  802;  Zeager  t.  Wallace.  44  Pa. 
8L  204.  A  reeelTer  derlTcs  his  aothority  from 
the  court  appointing  him,  and  his  posseaslon 
of  property  aod  property  rights  Is  the  posses- 
sion «f  the  court,  for  the  benefit  of  whomso- 
erer  the  same  shell  ultimately  be  adjudged  to 
belong.  The  title  thereto  Is  unchanged.  Un- 
ion Nat  Bank  of  Chicago  t.  Kansas  City  Bank, 
188  D.  S.  283,  10  Snp.  Ct.  1013,  34  L.  Ed.  841. 
The  llahljlty  under  the  "constitutional  provi- 
sion upon  which  this  action  Is  based  Is  for  the 
benefit  of  creditors,  and  the  allegations  In  the 
declaration  do  not  show  the  receiver  to  have 
such  a  legal  title  as  will  enable  him  to  main- 
tain an  action  at  law  In  his  own  name  in  this 
state  for  Its  enforcement  Judgment  afflrmed. 


(71  TL  t74) 

STATE  T.  BLDBBDOB. 

(Bnprasae  Ooart  ef  Vermont    Addisoa.  Hay 

2d,  1899.) 

FISH— nSHINO— REGULATION— mFORMATIOM— 

SUFFICIBNCT. 

1.  Under  V.  8.  S  450S,  prortdlag  that  when 
the  fish  commissfonen  place  fish  in  a  stream  or 

'  pond  they  may  prohibit  fiyhiog  therein  for  a  pe- 
ffod  of  three  years,  they  may  at  the  expiration 
of  sQch  period  restoek  a  stream,  and  again 
prohibit  fiabiog  therein. 

2.  Under  Const  e.  2,  i  40,  declarins  that  th« 
inhabitants  of  the  state  can  fish  In  au  boatable 
waters  and  other  waters  (not  private  property), 
under  proper  reaalations  by  the  general  assem- 
bly, an  information  for  violation  of  V.  8. 1 4068, 
prohlbltlDg  flailing  in  ponds  and  streams  stock- 
ed by  the  •commisBlooers,  need  aat  negative 
•acta  exdtptions. 

Tbompseo,  disscotiBg* 

Exceptions  from  Addison  connty  court; 
Ross,  Jndge: 

J.  B.  Sldredge  was  convicted  of  Illegal  fish- 
ing, and  excepted.  Exceptions  overruled.  Bx- 
eentioQ  ot  sentoiee  ordered. 

The  special  verdict  was  as  follows:  "In  this 
ease  the  jury,  under  oath.  And  specially  that 
the  tects  set  op  In  the  Informatlfni  are  true; 
and  they  fluff  the  further  fact  that  the  iden- 
tical w^ra  were  posted  by  the  fish  and  game 
commissioners,  and  flsblhg  prohibited  therein 
for  the  three  yean  prior  to  April  1,  1806,  and 
ending  with  that  date,  when  the  posting  and 
imbibition  specified  In  the  Information  was 
began.  U  as  a  matt«>  of  law  under  these 
fiicts  the  defendant  Is  gnllty,  the  jury  find 
bim  guilty;  otherwise,  not  guilty,** 

F.  li.  Fish.  State's  Atty.,  for  tiw  Bteis;  W. 
K.  Bliss,  tor  resfKKtdeot 

TAVT,  O.  I*  Hie  TSspondeDt  contends  that 
when  the  fish  and  game  commlssfcmcni  have 
stocked  a  pond  or  stream  with  fish,  and  pro- 
hlMted  fishing  tbecdD  for  ttuee  yean,  and  the 
Oum  yetra  hstro  alapied,  th^  poirar  ta  f- 


Bpect  to  sneh  stream  Is  exhaosted;  that  tliegr 
camnot  restock  it,  and  again  prohibit  fishing 
tboi^  Such  Is  not  the  construction  we  give 
the  statute.  One  stocking  ui  the  pond  er 
stream  may  be  unsuccessful,  and  a  repetition 
of  the  experiment  necessary  to  effect  the  pur- 
poses contemplated  by  the  statute.  The  Und- 
tatlon  of  three  yean  provided  In  the  statute 
does  not  imply  that  fishing  can  never  be  pro- 
hibited In  one  stream  for  a  l<mger  time,  but 
that  one  expratanent  shall  not  eontlnne  b^ond 
that  period. 

It  Is  farther  emtended  that  there  Is  no  alle- 
gation In  the  Information  that  tiie  waters  In 
Question  were  not  beatable,  nor  that  they 
were  private  property,  and  that  by  Oonst  c.  2, 
I  40.  the  Inhabitants  of  this  state  can  flah  In 
all  boatable  waters  and  other  waters  (not  pri- 
vate property),  and  that  these  exceptions 
should  be  negatived  in  the  Information.  Tliat 
they  need  not  be  was  held  In  State  t.  Berins, 
70  Vt  S74.  41  AtL  6S6.  Judgment  that  there 
Is  no  error  in  the  proceedings,  and  the  respond- 
ent takes  nothhig  txy  hia  ezc^tiooa.  Bzeen- 
tkm  of  the  sentanee  ordered. 

THOHFBON,  dissents. 

(71  Vt  3») 
WOOL90N  et  al.  v.  FULLER  et  aL 
(Supreme  Conrt  of  Vermont  Washington. 
May  11.  1899.) 

PA&TNSBSBII'^DIVIDUAX*  DBBTS-UABIl^ 
ITT. 

Where  irialntiff  sold  dothes  to  tme  SMm- 
her  of  a  firm  for  bis  own  personal  use.  sn  nn* 
derstanding  that  tbey  should  apply  in  payment 
of  the  firm's  account  against  plaintiCE,  which 
was  not  known  to  the  other  co-partner,  will  not 
entitle  t^abttUE  to  maintain  an  action  against 
the  firm. 

Exceptions  tnm  Washington  county  court; 
Tyler,  Judge. 

Actim  by  Wotdson  Bros,  against  D.  L  Fid* 
ler  &  Son.  From  a  Judgment  for  iMalntUIls, 
defendants  except  Beversed. 

Senter  St  Ooddard,  for  plalntiCFa.  T.  R. 
Gordon  and  LtHrd  ft  Carleton,  for  defendaiite. 

START,  J.  It  la  foond.  among  other 
things,  that  the  plaintiff  8.  0.  Woolson  vras 
for  many  years  engaged  In  business  as  a 
merchant  tailor,  under  the  name  of  Woolson 
Bros.,  and  the  defendants  In  the  bardware 
boslnesB,  under  the  firm  name  of  D.  L.  Fuller 
ft  S«k,  the  firm  consisting  of  D.  L.  Fuller  and 
his  s<m,  Oharles  H.  Fuller;  that  prior  to  July 
18, 1886,  Charles  bad  bought  dothlng  for  him- 
self of  the  plaintiff,  and  the  balance  of  ae- 
connt  against  him  was  f244.96;  and  that  <m 
■kM  day  the  plaintiff  charged  this  balance  to 
D.  L.  Fulltf  ft  Son,  and  thereafter  furnished 
clothing  to  Obarlea  for  his  pwsonal  nse,  made 
and  rodoed  bills  for  the  same  to  CBiarlea 
personally,  and  charged  them  upon  hla  hooka 
to  D.  U  FuUer  ft  Son.  The  pbUntUTs  reaaon 
for  making  these  charges  to  the  firm  was 
ttat  he  wm  b^Ing  goods  to  •  WililMiliis 
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amount  at  tbe  firm's  Ator^  mad  he  nndCTtood 
that  he  wa«  paring  for  tbe  gooda  ao  pnr^ 
(Oiftaed  by  btm  bj  the  dothlng  be  waa  fnr^ 
nldilng  to  Caiarlea.  COiarlea  did  not  direct  tbe 
plaintiff  to  charge  bli  bllla  to  fb»  firm,  nor 
did  he  and  tbe  plaintiff  ever  agree  that  one 
acoonnt  ahonld  pay  the  other,  but  both  nnder- 
strod  that  the  goods  purchased  by  tbe  plain- 
tiff of  the  firm  wonid  be  paid  for  by  tbe  dotb- 
Ing  furnished  to  GDiarlea.  D.  U  PnUer  did 
not  know  that  the  phUntlff  nndecttood  that 
the  firm's  bill  against  him  was  to  be  paid  by 
clothing  furnished  to  Charles;  nor  did  he 
know  that  the  plaintiff  made  bis  charges  to 
the  firm,  oe  that  be  cliUmed  to  bave  any  diar- 
ges  against  the  firm,  until  this  eott  was 
brought 

It  Is  nnnecesnry  to,  and  we  do  sot  dedde 
whether  or  not  efftet  can  be  glren  to  the  na- 
derstandlng  of  Ibe  pbUntlff  and  Charles  tiiat 
dothlng  ftimlflhed  to  Charles  by  the  plaintiff 
sboold  apply  In  payment  of  tbe  firm's  account 
against  the  idalntiff.  Tbe  suit  la  brought  by 
the  ptalntlff  against  the  firm  to  recover  for 
the  dothlng  famished  by  tbe  plaintiff  to 
Ohaiies  for  bis  use,  and  dialled  to  Ibe  firm, 
lew  the  payments  made  thereon  1^  Charles; 
and,  if  a  recovety  can  be  had.  It  must  be 
tqton  the  ground  that  the  firm  Is,  under  tbe 
drcnmstances  shown  by  the  findltags,  legally 
chargeable  therefor.  CStarles  could  not  and 
did  not  pledge  tbe  credit  of  the  firm  for  his 
personal  apparel  If  bis  and  the  plaintiff's 
understanding  has  any  effeet  upon  the  firm. 
It  mly  has  the  effect  to  apply  tbe  clothing  In 
payment  of  tbe  firm's  account  against  the 
plalntlfl.  It  does  not  glre  a  right  of  action 
against  tbe  firm.  When  the  plaintiff  made, 
delivered,  and  billed  the  dotbes  to  Charles,  he 
knew  that  they  were  for  CharW  personal 
use;  and  be  could  not  bind  the  firm,  so  as 
to  oititie  falm  to  a  money  jndgmott  against 
it,  by  an  understanding  with  Charles,  whldi 
was  not  Icnown  to  tbe  otiier  co-partner,  fliat 
tiiey  should  apply  In  payment  <a  the  firm's 
aoeount  The  otbor  c»inrtner  knew  nothing 
about  Ibe  und«8tanding  of  tbe  plaintiff  and 
Obarleij^  and  nevw  consmted  that  tbe  firm 
should  be  bolden  for  Charlea*  pCTonal  aj^ 
pard.  Under  these  drcnmslhnces,  the  credit 
of  tbe  firm  was  not  pledged  so  as  to  entitle 
tbe  plaintiff  to  maintain  an  actiMi  against  the 
firm.  Hubbard  v.  Moore,  07  Vt  632,  82  Aa 
46S;  Janney  v.  Springer,  78  Iowa,  617.  43  N. 
W.  461.  Judgment  reversed,  and  Indgmort 
fW  dtf enduts  to  recover  thdr  eostfc 


01  Vt  S8» 

In  re  TDBNBB. 

(Says  Oonrt  of  Yermont    Orangsu  Joly 

10,  1890.) 

DVOBIliONS  —  WITNBSSBS  —  OBLIGATION  TO 
TBSTITT— NOTICE— DBTFECTS—AP- 
PEARANCB— WAIVER.  - 

1.  v.  S.  8  1257,  8uM.  4,  declares  that  a 
dgwdtloD  may  be  taken  when  deponent  resideB 
withont  the  stste.  Section  125S  authorizes 
.depositions  to  bs'tsken  by  s  aotary  pubUc,  and 


by  secttou  1273  all  tbe  provMous  of  tiie  law 
anthoridn^  the  taking  of  depoeitions  to  be  tued 
In  the  courts  of  Termont  are  made  equally  ap- 
plicable to  dnxxitions  desianed  for  um  la  the 
covrti  of  other  states.  SM,  that  such  scetloas 
■nthoriaed  the  taking  of  a  deposition  of  a  red- 
dent  of  the  state  for  nse  in  another  atate,  and 
va  his  refusal  to  testify  he  waa  properly  com- 
mitted to  jail  aa  authorised  by  section  126S, 
whatever  might  have  been  the  motive  <tf  the 
part7  entitled  to  take  such  depoaition. 

2.  Where  a  resident  waa  notified  to  avpeu 
and  testify  by  deposition  before  a  notary  pub- 
lic, to  be  uaed  in  another  state,  and  he  ap- 
peared and  consented  to  a  continuance,  and  at 
no  time  objected  to  the  taking  <>t  the  depoaition 
for  want  of  notice,  he  tbsrehy  iraived  any  Ir- 
regularity therein. 

Habeas  corpos  by  tiie  peos^e,  on  tbe  ra- 
tion of  Bda  A.  Turner,  to  obtain  his  releafle 
from  costody  for  refusal  to  give  evidence  by 
deposition  before  a  notary  public  tot  nae  In 
another  state.  Wilt  dismissed. 

David  S.  Oonau^  for  relator.  Beott  Sloane^ 
for  defendant 

TAFT,  a  J.  1.  The  rdator,  a  residrat  tt 
this  stat^  was  committed  to  Jail  under  V. 
S.  (  1268,  for  refusing  to  give  bis  d^KMition, 
acting  by  the  advice  of  his  solicitor.  He 
claims  tliat  no  cause  eKlsts  for  taking  bis 
deposition;  that  he  is  not  within  any  of  the 
six  subdivlsiouB  of  Id.  §  1237.  Subdlvlslcm  4 
provides  that  a  d^altion  may  be  taken  when 
the  depon^t  "resides  without  this  stata" 
A  notary  may  take  a  deposition.  Id.  |  1258. 
These  and  all  provisions  of  law  authorizing 
the  taking  of  depositions  to  be  used  In  the 
courts  of  this  state  were  made  In  all  respects 
equally  applicable  to  the  purposes  of  obtain- 
ing depositions  designed  tot  use  In  courts 
without  the  state,  by  No.  16,  Acts  1869,  snd 
are  now  so  applicable.  V.  B.  i  1272.  Un- 
der these  provisions,  a  deposition  of  a  resi- 
dent of  this  state  may  be  taken  within  this 
state  to  be  used  In  a  court  .without  this  state. 
Id.  i  1256.  provides  that  a  deposition  may  be 
admitted  on  the  trial  of  a  dvll  cause;  and  In 
Be  Foster,  44  Vt.  670,  It  was  hdd  that  a 
party  may  cause  the  deposition  of  an  ad- 
verse party  to  be  taken  in  tbe  same  manner 
as  the  deposition  of  a  witness  not  a  party, 
and  that,  having  a  legal  vigbt  to  take  It, 
whether  his  motive  was  Improiier  or  un- 
worthy was  immaterial 

2.  It  is  insisted  that  tbe  notice  of  the  tak- 
ing was  Insufflctent  It  was  glren  in  New 
Hampshire  In  accordance  with  the  law  at  this 
state.  It  doea  not  appear  what  the  law  of 
New  Hampshire  is  In  regard  to  tbe  notice  re- 
quired for  the  taking  of  a  d^sltion.  Ttie 
admissibility,  of  the  deposition  undoubtedly 
would  depend  upon  the  law  of  that  state. 
In  the  absence  of  any  showing  upon  that 
point,  we  preeume  that  notice  was  sufficient, 
especially  as  the  party  appeared  In  response 
to  it,  consented  to  a  continuance  of  tiie  case, 
and  at  the  time  to  which  tbe  taUag  was 
continued  4>peared^  and  at  no  time  objected 
to  the  taking  of  Uie  deposition  for  want  of 
Dotictt.  His  appeaianee  witfaovt  obfeotion  to 


Digitized  by  Google 


DAGGETT  T.  OH  A  MPT.  A  m  MFG.  Ca 


755 


that  nuw  wttlTod  any  Irregularity  therein. 
Had  ot^Jection  then  been  made,  and  the  no- 
tice Insofflclent,  a  new  notice  could  have  beas 
glr&L  The  notary  had  JorlsdlctloD  of  ttie 
snbject-roattw  and  the  parties.  The  fact  that 
the  deposition  might  be  ta^ea  before  a  com- 
mlsBloner.  onder  T.  S.  I  X2S0,  does  not  pro- 
hibit the  taking  of  a  depoeitlon  under  any 
other  mode  authorized  by  the  statate.  The 
petition  Is  tUsmtssed,'  and  tiie  relator  remand- 
ed  to  his  foEiner  custody. 


m  Vt  870) 

DAOGBTT  T.  OHAMPLAIN  MFG.  00. 
CSi^nae  Court  of  Yermont.   Butland.  June 
21,  1809:) 

TBUX— lUPROPKt  ABODHBNT  OV  COVKBM^ 
PRINCIPAL  AND  AOBNT— EVIDENCB- 
RBLB  V  ANCT— IN  STRU  CTl  0  N  S. 

1.  Plaintiff  sued  to  recover  the  price  of  1am- 
Iwr  sold  to  the  ageot  of  defendant  Gonnsel 
tor  ^aJntifl,  orer  the  objection  of  defendant, 
argued  to  the  Jary  that  they  should  render  a 
Terdict  tor  plaintiff,  becanse  the  agent  waa  In* 
■olTeut,  and  plaintiff  coald  not  recover  from 
him,  but,  aa  the  agent  waa  in  the  employ  of  de- 
fendant, he  would  have  an  opportunity  to  re- 
imburse himself.  Btld,  that  to  permit  such  an 
nnpament  was  reversible  error. 

2.  That  an  agent  in  1896  posted  on  the 
pigeonholes  in  hla  office,  and  on  the  frame  of  a 
BBW  in  bis  shop,  "Property  of  Champlain  Mfg. 
Co.";  that  the  defendant  company  knew  such 
posters  wen  there;  that  the  agrat  went  to 
work  as  foreman  in  oae  of  def radant's  shopa  In 
1806;  and  that  the  saperintendent  of  the  de- 
tradant  company  waa  present  when  the  plaia- 
tifl  sold  lumber  sued  tor  to  the  agent  In  1801, 
was  not  Irrelevant  to  prove  that  the  agent 
was  acting  for  defendant  In  1804,  aa  all  such 
evidence  constituted  a  chain  of  facts  which 
tended  to  show  the  agency  existed. 

3.  Where  the  evidence,  in  a  suit  against  tha 
^rbidpal  to  recover  the  price  ot  Inmber  sold 
to  gn  alleged  agent,  tended  to  show  that  plain- 
tiff sold  the  lumber  directly  to  defendant.  It 
was  not  error  to  refuse  defendant's  instruction 
that  the  plaintiff,  by  commencing  a  anit  against 
the  agent,  which  waa  still  pending,  for  the  same 
cause  of  action,  had  elected  to  treat  the  agent 
as  his  debtor,  and  was  bound  by  the  Section, 
since  the  evidence  did  not  disclose  a  state  of 
facta  that  would  entitle  the  plainttfl  to  treat 
the  agent  aa  his  debtor. 

Bxceptions  from  Bntland  county  court;  Tj- 
kr,  Judge. 

Action  by  PUmington  Daggett  against  the 
Cbamplaln  Manntactnrlng  Company.  From  * 
Judgment  In  favor  of  plaintut,  defendant  ex- 
cepts. Beversed. 

The  plaintitr  claimed  to  recover  for  a  quan- 
tl^  of  bard-wood  lumber  which  he  dalmed 
was  sold  and  delivered  to  the  defendant  His 
evidence  tended  to  show  that  In  June,  1804, 
IfdAren,  the  superintendent  and  purchasing 
^ent  of  the  defendant,  came  to  the  plaintUTs 
house  where  the  lumber  was  then  stored,  la 
company  with  one  Barnard,  who  was  then  en- 
gaged in  the  manufacture  <tf  cibalr  ttoA; 
that  he  bargained  with  said  McLaren,  who 
acted  for  the  defendant,  for  the  sale  of  all  the 
baid-wood  lumber  which  was  there  stored, 
and  for  a  quantity  of  hard-wood  Inmber  that 
was  then  on  the  mountain;  that  be  delivered 
loBbsr  at  tte  ptue  oT  Imaliw  oC  wU  Bar- 


nard from  time  to  time  after  said  ditto  notfl 
the  following  September,  and  for  each  load 

so  dtilvered  took  a  receipt  showing  the  nnm- 
ber  of  test,  signed  by  Bamaxd.  Hie  defoid- 
ant's  evidence  tended  to  show  that  the  plain* 
tiff  sold  the  Inmber  to  Barnard,  and  that  Mr. 
McLaren  made  no  contract  with  the  plaintiff, 
and  that  he  went  with  said  Barnard  on  said 
occasion  for  the  purpose  of  Inspecting  the 
lumber,  with  a  view  to  ascertaining  wheth- 
er It  would  be  suitable  to  be  manufactured 
into  chair  stock,  such  as  the  defendant  am- 
templated  purchasing  from  said  Barnard 
when  manufactured.  The  action  against  Bar- 
nard mentioned  In  the  opbdoo  had  been  dis- 
continued. 

Joel  a  Baker,  for  plaintiff.  Butter  *  Mar 
loney,  for  defendant 

THOMPSON,  J.  1.  This  ts  an  action  to  re- 
cover the  price  of  a  quantity  of  hard-wood 
lumber  claimed  to  have  been  sold  and  deliv- 
ered to  the  defendant  by  the  plaintiff.  The 
lumber  was  delivered  to  one  Barnard,  who, 
as  the  plaintiff  claimed,  vras  the  agent  of  the 
defendant  The  defendant  claimed  that  the 
sale  was  to  Barnard,  and  whether  It  was  to 
him  or  to  the  defendant  was  the  controverted 
Issue  on  trial.  Barnard  was  in  the  employ  of 
the  defendant,  at  the  time  of  the  trial  In  the 
county  court  Counsel  for  the  defendant.  In 
ailment  In  this  court,  admit  that  It  appeared 
In  evidence  In  the  trial  below  that  Barnard 
was  then  Inaolvoit  In  arguing  the  case  to 
tbe  Jury,  counsel  for  plaintiff  urged  npon  tlie 
Jury  that  they  ought  to  return  a  verdict  for  the 
plaintiff,  becanse.  If  they  did  so,  the  defend- 
ant was  In  a  position  where  It  could  make 
sudi  arrangements  as  would  reimburse  Itself 
from  Barnard,  he  being  In  their  employ,  and 
the  defendant  could  then  save  Itself  harmless 
from  loss  by  reason  of  such  verdict;  whereas. 
If  a  verdict  were  rendered  the  other  way,  the 
plaintiff  would  be  helpless,  and  nnable  to  col- 
lect anything  from  Barnard.  Defendant's 
eounsd  protested  against  Oils  line  of  argu- 
ment and  the  court  ruled  ttiat  It  might  be 
made,  and  It  waa  then  repeated  by  plaintiff's 
counsel;  to  all  of  which  the  defendant  ex- 
cepted. This  was,  in  effect,  asking  the  Jury 
to  disregard  the  evidence  and  the  legal  rights 
of  the  parties,  and  to  return  a  verdict  for  the 
plaintiff  because  Barnard  was  Insolvent,  and 
consequently  nothing  could  be  collected  from 
him.  If  be  were  In  fact  the  purchaser  of  the 
lumber  Instead  of  the  defendant  It  vras  er- 
ror to  permit  such  argument  and  a  party  will 
not  be  permitted  to  bold  a  verdict  obtained  by 
such  unjnstlflable  means. 

2.  This  court  cannot  say  that  In  view  of  all 
the  evidence,  which  is  not  before  us,  the  past- 
ing ot  the  poster  on  which  were  the  words, 
"Property  of  the  Cbamplaln  M^.  Oo.,"  on  the 
ease  of  pigeonholes  In  Barnard's  ^ce,  and 
on  the  frame  of  a  saw  In  his  shop,  was  not  a 
circumstance  tending  to  show  that  he  was 
acting  for  the  defendant  In  the  buslnQSs  he 
carried  on  at  the  time  the  lamber  was  dsUv- 
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ered.  The  •▼Meiioft  tandad  to  rimr  fhat  nch 
poften  matt  kave  bem  known  to  the  dofoid- 
ant's  nvortntendent,  McUuen.  Vor  can  It  be 
said  tbBt,  In  view  of  all  the  erldenca.  ttie 
fiu;t  tliat  Mclarai  w&a  present  when  the  lom- 
ber  was  imrebased  waa  not  a  x^Tmnt  Caet  as 
to  whether  the  defendant  was  flu  actual  por- 
chaaer.  Standing  alom,  the  fact  that  BamArd 
wait  to  work  In  1S96  for  the  defendant  as  a 
foreman  In  one  of  the  ahopa  at  Burlington,  Vt, 
had  no  tendency  to  prove  that  he  waa  Its 
agent  in  18M.  But  this  court  cannot  say  that 
the  evidence  did  not  disclose  such  a  chain  of 
facta  aa  made  his  employmoit  by,  and  rela- 
tion to,  the  defendant  In  1896  a  rderant  fact 
in  respect  to  bis  bnalness  relation  to  Itm  ISM. 
Bnor  must  appear  affirmatlTelj  upon  the  rec- 
ord. All  presumptions  are  In  ft-vor  of  the 
correctness  of  the  rulings  In  the  court  below. 
Hence  thia  court  cannot  say  It  waa  enw  U> 
permit  counsel  to  argue  that  all  these  facts 
were  clrcumstaoces  tending  to  show  a  busi- 
ness connection  between  the  defendant  and 
Barnard  In  189i,  during  the  time  the  lumber 
was  sold  and  dellv^ed. 

8.  The  record  does  not  dlsdoie  such  a  state 
of  Acts  as  would  entitle  the  plaintiff,  at  his 
option,  to  treat  either  the  defendant  or  Bar- 
nard aa  purchasor.  Bis  erldence  tended  to 
prore  that  he  sold  the  lumber  directly  to  the 
defuidant.  Hence. the  fact  that  be  brought 
suit  against  Barnard  to  lecorer  for  the  lumber 
would  not  opnato  as  such  an  election  of  debt- 
ors as  wonid  disentitle  him  to  maintain  an 
action  against  the  defeudant  If  It  were  the 
porcbaser.  Consequently  the  defendant  waa 
not  entitled  to  the  Instmctlon  to  the  Jniy  for 
which  it  asked.  wUch  waa  "that  the  pliUn- 
tiff,  by  commencing  a.  suit  against  Barnard  to 
recover  for  the  same  cause  of  action  here 
sought  to  be  recovered,  elected  to  treat  Bar- 
nard  as  his  debtor,  and  he  la  bound  by  that 
electloD,  and  cannot  pursue  an  Incontistent 
remedy,  If  he  had  a  full  knowledge  of  the 
facta  relating  to  the  contract  of  sale  at  the 
time  when  he  brought  the  suit  agatost  Bai^ 
nard."  Judgment  xeveraed.  and  cause  ce> 
manded. 


(Tin.  un 

PAKKEB  V.  PARKER  et  aL 

(Bnpceme  Court  of  Vermont.  WashlngtUL 
July  15.  18S9.) 

■lECTJTION  AGAINST  THE  PBRSON— ATTACH- 
UKNT— ASSIQNHENT-NOTICB-OARKIBU- 
HBNT— ATTORHBYa-UEN. 

1.  V.  S.  I  1762,  declares  that  If  it  shall  Bp> 

pear  Id  an  action  to  recover  money  held  in  a 
Gdnclary  capacity  that  defendant  uitentionally 
converted  the  same  or  other  property  to  his  own 
use,  or  misapplied  the  same,  the  court  shall  la- 
me execution  agitlnst  his  body,  which  shall  be 
eanlvalent  to  an  execution  on  a  judgment  found- 
ea  OD  tort.  Held,  that  the  fact  that  a  daughter 
anlBg  to  recover  the  proceeds  of  notes  placed 
in  her  father's  hands  to  be  paid  to  her  at  ma- 
jority attached  fundfi  belonKin^  to  the  father 
did  not  prevent  her  from  obtaining  an  execn- 
tion  ^(aiDBt  the  father's  personi  and  having 
Ua  oonfiaed  la  dose  iaU, 


2.  Where  claimant  caiissd  a  writtm  asslgn- 
ment  of  funds  held  by  a  trustee  to  be  deUv- 
^d  to  the  trustee,  with  a  request  that  he  idaa 
a  blank  acceptance  indorsed  thereon,  which  mm 
trustee  refused  to  do,  bat  co^ed  the  aaslrn- 
m«it,  and  redelivered  It,  the  trastee  had  suO- 
dent  notice  of  the  assignment  to  protect  claim- 
ant's Interest  in  the  funds  as  against  garnish- 
ment by  creditors  of  the  cestui  que  trust,  though 
the  person  delivering  the  aasfgnment  dM  not 
disclose  that  he  acted  for  claimant. 

3.  Where  a  litigation  on  a  claim  against  an 
estate  In  process  of  administration  was  ter- 
minated on  a  stipulatioD  filed  In  the  connty 
court  authorizing  Judgment  for  plaintiff,  It  be- 
ing presumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  county  court  entered  a  Judg> 
ment  on  the  stipulation,  which  was  certified  to 
the  probate  court  for  enrollment  and  execution, 
attorneys  fOr  claimant  were  entitled  to  a  ilen 
thereon  as  against  the  asrignee  of  such  jadg- 
ment. 

Exceptions  from  Washington  county  oonrt; 
Tyler,  Judge. 

Action  by  Grace  I.  Parker  agaJnat  Taylor  O. 
Parker,  In  which  she  garnished  a  fund  In  the 
bands  of  O.  H.  Smith,  trustee,  to  which  fund 
P.  a.  Camp  and  others  Int^oeed  claims. 
Verdict  and  Judgment  for  the  plaintiff,  with  a 
doee-Jall  c^lficate  against  the  defendant. 
The  defendant  excepted.  The  cause  was  then 
continued  as  to  the  trustee,  and  a  commis- 
sioner appointed,  upon  whose  report,  at  the 
March  tmn,  1808,  Munson,  J.,  presiding.  Judg- 
ment was  rendered  for  claimants  Sbortleff  and 
Lams(Hi  and  against  claimant  Camp,  and  dis- 
charging the  trustee  except  as  to  Uie  claim- 
ants  flr?t  named.  Claimant  Camp  excepted, 
liodifled. 

jjptat  tbe  jury  trial  ttie  plaintiff's  evMenee 
tended  to  show  tJtiat  the  grandfktber  of  the 
pUUmUl^  shortty  befin«  his  death,  idaced  In 
the  hantb  of  the  defendant,  tiie  plaintiff's 
father,  the  sum  of  9S00  in  notes,  to  be  paid, 
with  aecumnlatloos,  to  the  plaintiff  upon  her 
becoming  of  age.  Thn  d^ndant's  evldenee 
tended  to  show  that  be  reoelTed  the  notes  wfth 
liberty  to  use  the  proceeds  for  the  snppcwt  <tf 
himself  and  family,  Indodlng  the  plalntl^ 
who  was  then  in  taw  minority,  and  that  he  had 
thus  expended  tbe  entire  amount  The  suit 
was  begun  and  eontbmed  bf  tbe  trustee  pro- 
cess and  attachmait  of  psapeitf.  Neither 
Lamton  nor  Bburtleff  ever  gave  -  the  court 
notloe  of  their  lien,  nor  Sled  any  written  state- 
ment ta  either  court  asserting  the  same. 

J.  P.  Lamson,  tor  plaintiff,  tmstee,  and 
claimants  Lamacn  and  Shortly.  Jcbn  W. 
GwdoB,  for  defendant  and  dalmant  Camp. 

THOMPSON.  J.  1.  In  Parker  v.  Parker,  60 
Tt.  362,  S7  Atl.  1112.  it  was  held  In  tbe  case 
at  bar  that  the  plaintiff  could  maintain  an 
action  at  law  to  recerer  the  trust  funds  in  the 
hands  (tf  the  defendant  belonging  to  ha.  NC 
questlim  was  made  in  the  court  below  as  to 
whether  the  plaintiff  must  declare  In  speciaJ 
assumpsit,  Instead  of  declaring,  as  she  lUd,  in 
tbe  general  counts  to  asstunpeH.  Hence  tt 
must  be  taken  that  the  defendant's  exceptkm 
to  granting  a  certified  execution  against  him 
waa  upon  the  gtouad  ttiat  the  fiuito  httan 
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Uie  county  eonrt  wo*  not  mdi  u  to  wamat 
the  granting  of  snch  u  execution  oa  a  mat* 
ter  of  law.  and  that  the  obJecUoa  and  eso^ 
Uon  was  so  nndentood  by  that  court  V.  8. 
I  17Sa,  pTorldea  that  **in  an  actkn  for  the  ro- 
eorery  of  money  held  in  a  flduettiry  capacity, 
ft  K  appeals  to  tbe  ooxtrt  that  a  defendant 
Intentionally  conTerted  said  mon«y  or  oth'er 
property  to  his  own  nae,  or  dlTeited  or  mla^^ 
Idled  the  same,  the  use  thereof,  It  shall 
adjudge  that  the  canse  of  actton  arose  from 
the  willful  and  malicious  act  or  Defect  ot 
much  defendant,  and  that  he  OB^t  to  be  con- 
tlned  In  close  Jail,  and  Issne  execution  acalnit 
his  tKHly,  with  a  certificate  thereof,  stated  In 
or  npon  such  eocecution,  and  anch  execution, 
with  such  statement  or  htdorsemen^  shall 
have  the  same  effect  as  an  execDtiwi  iasaed  on 
judgments  fonnded  mion  tort,  vltb  a  Uke  state- 
ment w  indorsement."  There  is  no  doobt  bat 
that  the  facta  of  the  case  brought  it  clearly 
within  the  letter  and  the  spirit  of  this  section 
of  the  statute.  The  fact  that  the  plaintiff 
had  attached  a  fund  in  the  hands  of  a  trustee, 
which  was  claimed  to  belong  to  the  defend- 
ant, did  not  disentitle  her  to  this  adjudication 
aa  to  a  doee-jall  execution. 

2.  TtM  claimant  Camp  excepted  to  the  Judg- 
ment of  the  county  court  In  favor  of  S.  C. 
ISrartleff,  claimant,  for  $75.7S  of  the  fund, 
and  in  faror  of  J.  P.  Lamson,  claimant,  for 
$63  of  the  fond,  with  costs  to  each  agalnat 
claimant  Oamp,  and  adjudging  that  be  is 
not  entitled  to  any  ot  the  fund,  and  that  the 
trustee  la  chargeable  In  the  s|im  of  $426.37, 
less  the  amounta  allowed  Shartleff  and  X^am- 
•on  and  less  bis  costs.  The  fqnd  In  tbe  troa- 
tee's  hands  was  assigned  to  claimant  Oamp 
by  tbe  defendant  November  1,  1804.  The 
writ  was  served  on  the  trustee  January  14, 
1895.  Tbe  right  of  Camp  to  tbe  fond  as 
agalnat  the  pljaintlfl  depends  npcm  whetbw 
be  gave  notice  of  the  assignment  to  him  to 
tbe  trustee,  as  required  by  law,  prior  to  tbe 
service  of  the  writ  on  tbe  latter.  Tbe  aa- 
Blgnment  to  Clamp  was  In  writing,  and  under 
seal.  At  the  time  of  Its  execution  by  the  de- 
fendant there  was  written  on  tbe  back  there- 
of tbe  following  acceptance:  "At  Uarsbfleld, 
In  said  county  of  Washington,  1  hereby  ac- 
cept said  assignment  and  herein  agree  to  pay 
over  all  moneys  to  said  P.  Q.  Oamp  under  the 
condition  and  stipulation  mentioned  herein  de- 
scribed. Marsbfleld,  Vt,  Nov..  ISM."  No- 
vember 2&,  1894,  defendant  Parker,  at  tbe 
request  of  Camp,  carried  this  aaslgnmaat  to 
tbe  trustee,  and  requested .  him  to  sign  the 
act^tance  written  on  the  back  thereof,  which 
be  refused  to  then  do^  saying  be  should  want 
to  conrider  the  matter.  The  aaylgmnent  waa 
then  left  with  the  trustee,  who  kept  It  a  few 
days,  copied  It,  and  banded  it  back  to  the  de- 
fendant, and  again  refused  to  sign  the  ac- 
ceptance written  tbraeon.  This  all  occurred 
before  the  service  of  tbe  trustee  process.  No- 
tice of  the  trapsfer  of  a  promlsswy  note, 
chose  In  action,  or  other  claim  or  right  ^ 
order  to  yrotect  ft  from  attachment  by  trus- 


tee process  -In  a  salt  against  tta  nriiTior. 
nnttt  be  glvco  by  the  assignee  m  by  hla 
ptocorement  Knowledge  of  the  aaslgnment 
on  the  part  of  tbe  txiutee  Is  not  Okough,  nor 
Is  nottoe  frMn  the  aasignnr  or  a  strand, 
wlUioat  the  procumnent  of  tbe  assignee 
Peck  T.'Wahon,  25  Vt  88:  Webster  v.  Mo- 
rauvllle,  SO  Yt  701;  Bank  v.  Drory,  30  Vt 
460;  Barron  v.  Port«>,  44  Vt  687.  Urn  no- 
tice in  question  was  given  the  trustee  by  the 
procurement  of  claimant  damp,  and  tbe  trus- 
tee understood  It  to  be  a  notice  of  the  as- 
slgnment.  It  was  not  necessary  for  Parker 
to  disclose  to  him  that  In  deUveriog  the  as- 
signment to  him  be  waa  acting -aa  Camp's 
agent  Under  tbe  decisions  of  this  court  it 
la  clear  that  tlie  notice  was  aofflclent  to  pro- 
tect Camp's  laterest  from  trustee  i»oces8 
served  subsequently  thereto.  Brickett  v. 
Nichols,  80  Vt  74S;  Ba^n  v^  Porter,  44  Vt 
587;  Holt  y.  Babcock,  68  Vt  684,  22  AtL  460; 
fiorigbt  T.  Beaumond,  68  Vt  240,  3S  AtL  S7. 
Hence,  as  between  the  plaintiff  and  claimant 
Camp,  the  latter  la  aitltled  to  the  fund  In 
the  hands  of  tbe  trustee.  Whether  claimant 
Oamp  prevails  against  claimants  Sburtleft 
and  I^mson  depends  n^Kin  whether  they  have 
an  attorney's  lien  which  attaches  to  the  fund 
In  tbe  tmatee's  banda  This  fund  is  tbe  fruit 
of  litigation  In  favor  of  defendant  Taylor  O. 
Parker  against  tbe  estate  of  Sally  O.  Parker, 
deceased,  ot  which  tbe  trustee,  O.  H.  Smith, 
then  was.  and  now  is,  the  administrator. 
This  litigation  was  ended  at  the  September 
term  for  1804  of  Washington  county  court 
upon  a  stipulation  of  the  parties  died  in  that 
court  September  13.  1804,  virtue  of  wWrfi 
stipulation  tbe  sum  of  $426.37  was  decreed 
to  said  Taylor  O.  Parker.  On  the  day  after 
the  filing  of  tbls  stipnlatlOB,  Sburtlefit  and 
Lamson  gave  notice  to  the  attorney  of  Smith 
that  they  claimed  an  attorney's  lien  upon  tbls 
fund,  and  he  on  the  same  day  eommnnlcated 
this  notice  to  Smith.  Afterwards,  on  Octo- 
ber 24.  1894,  Lamson.  acting  In  his  own  be- 
half and  for  Shurtlefl,  gave  Smith  a  like  no- 
tice. Tbe  amonnt  so  decreed  Is  the  fund  in 
the  trustee's  bands.  It  Is  urged  by  Cams  that 
the  decree  by  which  Taylor  recovered  this 
sum  mnst  have  been  rendered,  snbsequent  to 
tbe  proceedings  In  tbe  ooonty  court  by  tbe 
probate  court  and  that  there  never  was  a 
judgment  of  the  coun^  court  in  respect  to 
tbe  fund,  and  therefore  there  was  notblag  In 
that  court  to  which  an  attorney's  lien  could 
attach.  As  we  construe  the  report  It  finds 
that  the  decree  was  rendered  by  the  county 
court  Tbls  also  accords  with  the  presump- 
tion that  must  prevail— tlie  contrary  not  ap- 
pearing—that tbe-  proceedings  to  tbo.  oodnty 
court  were  according  to  the  regular  course  ot 
such  proceedings.  That  court  was  then  alt- 
ting  aa  a  probate  court  In  reiEq;>ect  to  that  Uti- 
gatlctfi,  and  its  Judgments  and  decrees  th«re* 
to  would  be  certified  to  the  probate  court, 
and  It  would  be  tbe  duty  of  tbe  latter  court 
to  enroll  and  carry  out  auch  Jsdgmenta  and 
decrees.   Sbsrtlefl  and  Lamson  vers  tbe  at- 
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toriMTi  ftf  TajtBK  O.  Bute  In  tbat  ttUgar 
tlon.  There  is  .00  oecaslon  to  depart  from 
the  lioldlnff  in  Madrine  Ox  t.  BonteUe.  66  Vt 
570;  In  rai>ect  to  an  attorney's  Chaiglng  Men 
nsftm  a  Judgment  for  ble  Kcrlces  and  dla- 
bnnementa  In  the  snlt  In  ix^lcb  It  was  reoor- 
ered.  XJpoa  the  tecta  fbnnd,  Sfanrtleff  and 
Lanwm  have  an  attom^s  lira  for  the 
anumnt  of  their  re«peetlTe  bills  for  serrtoas 
rutdered  In  that  litigation  ca  the  fond  In 
Qoestlon.  Judgment  as  to  principal  dehtw  Is 
affirmed,  vlth  ooats.  Judgment  In  favor  of 
claimants  Shnrtleff  and  Lomson  affirmed, 
with  costs  against  dalmant  Camp.  Judgment 
as  to  claimant  Oamp  and  tnutee  reversed, 
and  Judgment  that  claimant  Camp  la  entitled 
to  fund  In  trustee's  hands  after  dednctliv 
the  sum  at  $188.76,  held  to  belong  to  said 
SHinrUefl  ahd  LamBon.  and  that  he  recover 
his  costs  of  the  plaintiff,  except  those  ^leh 
accrued  In  the  litigation  of  the  dalms  ot 
Bburtleff  and  lAmson.  Trustee  discharged, 
with  oosta. 


(71  Vt.  S69) 

•BKAINARD  v.  VAN  DTKR 
(Supreme  Coort  of  Vermont  Bssez,   May  2T, 

1890.) 

UASTSffi  AND  SBRVANT— INJURIBS  TO  SBRT- 
ANT—PLBADIH08— ACCORD  AND  8ATISFAO- 
TIOK-RBSCIBBION-qUBSTION  FOR  JURY. 

1.  A  complalDt  In  an  action  for  Injuries  to  a 
servant  throngb  tbe  master's  negligence  in  pla- 
dng  dynamite  Id  an  oven  in  a  dwelling  house 
where  plaintiff  worked  as  bis  servant  without 
informing  her  as  to  Its  dangerona  charactw,  is 
Insnffldent  unless  It  alleges  that  she  did  not 
know  of  Its  dangerous  cbaracter. 

2.  Allegations  in  a  complaint  In  an  action 
for  personal  Injuries  sustained  tbroogh  defend- 
ant's negligence  in  placing  dynamite  in  the  oven 
In  a  dwelling  house  where  plaintiff  worked  aa 
hia  servant,  that  she  was  not  notified  of  Its 
dangerous  character,  and  that  It  exploded  whol- 
Ij  by  defendant's  negligence,  without  fault  on 
her  part,  do  not  negative  knowledge  on  her  part 
of  its  dangerous  character. 

a.  Where  a  party  seeks  to  avoid  tbe  effect  of 
an  alleged  accord  of  satisfaction  for  fraud,  It  is 
not  enough  to  allege  that  the  contract  was  ob- 
tained by  fraud.  The  facts  and  circumstances 
conatitnting  the  fraud  must  be  set  forth. 

4.  Where  one  baa  received  money  in  satisfac- 
tion of  a  right  of  action  for  injuries,  the  con- 
tract though  obtained  by  duress  and  fraud,  Is 
a  bar  to  a  recoveiy,  unless  It  Is  rescinded  by  an 
offer  to  return  the  money  within  a  reasonable 
time. 

6.  What  is  a  reasonable  time  ia  which  to  re- 

Endiate  a  release  obtained  by  fraud  and  dureaa 
I  a  question  for  the  Jury, 

Bxceptiona  from  Essex  conn^  court;  Tatt, 
Chief  Jni^ 

Action  by  Flora  Bralnard  against  Thomas 
H.  Tan  Dyke.  From  a  Judgmoit  overruling 
defendant's  demurrer  to  the  compUUnt  and 
sustaining  plaintiff's  replication,  defendant 
brings  exceptions.  Reversed. 

Bates,  May  &  SImonds,  for  plaintiff.  Henry 
a  Ide  and  Drew,  Jordan  &  Buckley,  for  de- 
fendant 

START,  J.  Tbe  negligence  set  forth  In 
the  dedaration  consisted  In  tbe  defmdanfa 


facing  dynamite  In  a  hot  onn,  altnata  In  a 
dwelling  house  where  0ie  plaintiff  was  in  the 
discharge  of  her  duties  as  ttie  defendants  serv- 
ant, with  bla  knowledge,  without  notlfyUtg  the 
plaintiff  of  the  dangerous  cbaracter  of  the 
ifl^namlte  It  ts  Insisted  by  the  defendant 
that  the  dedaration  is  Insufficient,  m  that  it 
a  not  alU«Bd  tber^  that  the  plaintiff  did 
not  know  jof  the  dangerotta  charactw  of  tfte 
dynamite.  It  the  plaintiff  knew  of  the  dan- 
gerous character  of  the  dynamite,  she  lost 
nothing  by  reasw  of  the  dtfendant^s  ne^eet 
to  Infonn  her  of  Its  dangNous  cbataeier,  and, 
without  an  allegation  otf  want  of  knowledge 
on  her  part  she  does  not  show  such  facts  aa 
east  a  duty  upon  the  d^toidant  for  a  breadi 
of  whldi  an  action  can  be  malntabied. 

It  Is  alleged  In  ttie  declaration  that  the  de- 
fendant did  not  notify  the  plaintiff  (tf  Its  dan- 
gerous character,  but  this  does  not  negative 
knowledge  on  her  pert  This  might  be  tone, 
and  the  i^Intlff  have  knowing^  remained  In 
a  place  of  danger  and  assumed  tbe  risk  of 
doing  so.  It  Is  furtber  allied  In  the  dee- 
laration  that  without  any  fault  of  the  plain- 
tiff and  wholly  by  tbe  negllg«ice  of  tbe  de- 
fendant, the  dynamite  exploded.  This  aver^ 
ment  relates  only  to  the  cause  ot  the  plo- 
sion, and  does  not  negative  knowledge  on  tbe 
part  of  tbe  plaintiff.  It  simply  shows  tiiat 
tbe  dynamite  oploded  without  the  tanlt  of 
the  plaintiff. 

Tbe  defendant's  third  plea  alleges  that  ttie 
defendant  delivered  and  paid  to  the  plaintiff, 
and  the  plalntifT  accepted  and  received  from 
the  defendant  the  euro  of  ^00  In  full  satis- 
faction and  dlschaige  of  alt  grievances  set 
forth  In  tbe  declaration.  Hie  repUcatton  to 
this  plea  alleges  that  the  siniposed  payment 
and  settiement  of  the  flOO  set  forth  In  tibe 
plea  were  had  and  obtained  from  ber  (the 
plalntlfT)  by  the  nnlawfnl  Imprlscmmait  and 
baud  of  the  defendant  The  pleader  evident- 
ly Intended  to  allege  that  the  plaintiff  was  In- 
duced to  receive  tbe  money  and  tiie  settie- 
ment obtained  by  the  unlawful  imprisonment 
of  the  plaintiff  and  the  fraud  of  tbe  defend- 
ant Assuming  tiiat  such  is  the  fair  meaning 
of  tbe  replication,  we  think  It  la  defective,  in 
that  it  does  not  s^  forth  the  facta  and  dr- 
cnmstances  constituting  the  fraud.  When  a 
party  seeks  to  avoid  the  effect  of  an  alleged 
accord  and  satisfaction  by  reason  of  fraud,  it 
Is  not  enough  to  say  that  the  accord  and  aat- 
Isfactlon  were  procured  bJ  the  fraud  of  tbe 
other  party.  He  most  go  further,  and  set 
forth  the  facts  wfalcb  constitute  such  fraud  as 
will  render  the  fraud  and  satisfaction  Inop- 
erative and  voidable^  The  evidence  and  legal 
conclusions  should  not  be  set  f<Mth,  but  the 
substantive  facto  constituting  the  alleged 
fraud  should  be  shown  by  tbe  replication,  and 
their  effect  left  for  the  consldwation  ot  the 
court  7  Bine  PI.  A  Ptac.  247.  Whether  the 
fraud  be  alleged  In  flie  dedaration,  plea,  or 
replication.  It  is  essential  that  the  facto  and 
circumstances  constituting  It  should  be  set 
out  dearly  and  concisely,  and  with  snfflries* 
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9utlcalarit7  to  apprlM  ttw  (q^POi^te  party  ot 
what  he  1«  called  apcm  to  answer.  5  Bnc. 
PL  A  Prac.  687.  Frand  li  a  conclusion  of  law 
from  facts  stated  and  It  li  a  well-aettled  rule 
of  pleadlDs  that  facta,  and  not  legal  concln- 
alona  an  to  be  pleaded.  Mere  general  arov 
menta  of  fraud  or  fraudulent  conduct  of  A 
part7t  without  the  facts,  do  not  constltnte  a 
statemeiU  upcHi  which  the  court  can  pronoonco 
judgmoit.  Id.  688.  If  fraud  la  relied  on,  It 
la  not  fluffldent  to  make  the  charge  In  genwal 
terms.  The  defendant  should  not  be  subject 
ed  to  being  taken  bj  suipriae,  and  enough 
should  be  stated  to  Justify  the  condualon  of 
lav,  though  without  undue  mlnutenaes.  Rail* 
way  Co.  T.  Johnston.  183  U.  S.  677, 10  Sup.  Ct 
380,  33  L.  Ed.  6f$7.  In  Wright  T.  Bourdon, 
50  Vt  404,  the  detdaratim  was  held  bad  for 
not  alleging  the  facts  and  clrcum  stances  con- 
stituting the  alleged  fraud.  Alaov  In  Cohn  r. 
Ooldnuui.  76  N.  Y.  284,  It  was  held  that  the 
all^^tlon,  *in  concert  did  by  connivance,  con- 
spiracy, and  combination  cheat  and-  defraud 
the  plaintiff  out  of*  certain  goods,  did  not 
state  f&cts  snffld^t  to  oonatltQte  a  cause  of 
action. 

The  replication  is  alao  Insuffldrat,  In  that 
It  Is  not  alleged  that  the  flOO  was  returned  or 
tendered  to  the  defendant.  In  this  state  It 
may  be  regarded  as  settled  that,  when  one 
has  received  anything  of  raloe  In  settlement 
of  a  right  of  action,  the  contract  of  settle- 
ment, although  obtained  by  duress  and  .fraud, 
la  a  bar  to  a  recovery  at  law,  so  long  as  it  Is 
not  rescinded  by  an  offer  to  return  the  con- 
sideration. In  so  far  as  It  lies  within  his  pow- 
er to  do  so.  Thus,  in  Town's  Adm'r  t.  Waldo. 
62  Yt.  118,  20  Ml  S2S,  the  defendant  plead- 
ed accord  and  satisfaction,  and  ^e  plalntlCF 
admitted  the  receipt  of  the  alleged  considera- 
tion for  the  settlement,  and  sought  to  avoid 
the  compromise  on  the  ground  that  it  was 
procured  by  the  defendant's  fraud,  and  it  was 
held  that,  on  discovering  the  frand,  he  was 
bound  to  disaffirm  the  transaction  by  return- 
ing the  proper^  received.  Also,  in  Downer 
T.  Smith,  32  yt  7,  It  is  said:  "It  Is  a  com- 
nion  principle  that  when  one  has  a  right  to  r^ 
scfnd  a  contract  and  exercises  that  right  be 
must  restore  the  other  party  to  the  flame  con- 
dition that  he  would  have  been  in  If  no  con- 
tract had  been  made;  but  a  de  fraud  ed  party 
doea  not  lose  his  right  to  rescind  because  the 
contract  has  been  In  part  executed,  and  the 
parties  cannot  be  fully  restored  to  tiielr  for- 
mer position,  but  he  must  rescind  as  soon 
as  the  circumstances  will  permit"  The  case 
of  Unllen  t.  Railroad  Ga,  127  Mass.  80,  re- 
lied upon  by  the  plaintiff,  la  not  In  conflict 
with  this  holding.  In  that  case  the  plaintiff 
did  not  admit  that  he  received  the  money  Iq 
aettlement  of  the  alleged  cause  of  action.  He 
claimed  that  the  money  was  paid  and  recelT- 
ed  as  a  gratuity.  In  the  course  of  the  opinion 
It  Is  said:  "It  la  well  settled  that  If  a  pa^y 
enters  into  a  eonlraet  and  in  oonsldmitlMt  of 
ao  doing  receives  money  or  merdiandlso,  and 
afterwards  seeks  to  avoid  tlia  effect  oC  Midi 


omtract  as  having  been  fraddulently  obtain- 
ed, he  must  first  gire  bMk  to  the  otiier  par- 
ty the  conaideratlim  received."  The  fdalntlff, 
by  hsr  repllcatloo,  doea  not  deny  the  recent 
of  the  m<mey  in  settlement  of  the  alleged 
cause  of  action,  but,  In  effect,  says  that  she 
was  Induced  to  receive  it  and  make  the  set- 
tlement by  tbe  fraud  of  the  defendant  This 
la,  In  effect,  an  admission  ttat  she  received 
the  nuHiey  as  a  consideration  tor  the  alleged 
settlement  As  we  have  seen,  she  could  not 
keep  the  money  and  also  r^udlate  the  settle- 
ment If  she  was  Induced  to  accept  the  mon- 
«y  In  full  settlement  of  the  damage  she  sus- 
tained by  reason  of  flie  defendant's  negli- 
gence, by  fraud  practiced  by  the  defendant 
and  would  dlsafllnn  the  compromise,  she  was 
bound  to  return  the  money  within  a  reason- 
able time.  If  the  settlement  was  Induced  by 
fraud.  It  was  valid  and  binding  vpon  the 
plaintiff  80  long  as  she  retained  the  monay 
that  was  paid  and  received  as  a  considera- 
tion therefor.  Therefore,  when  she  alleges 
^t  the  aettlement  vraa  procured  frand 
practiced  by  the  defendant  without  alleging 
a  return  of  the  money  or  an  offer  to  do  so, 
she  does  not  fully  meet  the  Issue  of  accord 
and  satisfaction  presented  by  the  defendant's 
plea.  While  she  hc^ds  the  inroceeds  of  the 
settlement  a  trial  of  the  issue  of  frand  would 
be  of  no  avalL  Whatever  the  finding  might 
be,  the  defendant  would  sdll  be  entitled  to 
Judgment  As  we  have  construed  the  plead- 
ings, It  stands  conceded  that  the  plaintiff  has 
received  $100  in  full  settlement  of  the  al- 
leged cause  of  action,  still  retains  It,  and  has 
not  offered  to  return  the  same  to  the  defend- 
ant There  is  ther^ore  no  material  issue 
of  fact  tp  submit  to  a  Jury.  The  plaintiff 
can  only  meet  the  Issue  presented  by  the  de- 
fendant's plea  by  a  denial  of  the  receipt  of 
the  money  for  the  purpose  alleged  In  the 
plea,  or  by  putting  in  Issue  sudi  facta  as.  If 
established,  would  render  the  facta  set  fmrth 
in  the  plea  nnavalllng. 

The  defendant's  second  plea  alleges  that  the 
plaintltl,  on  the  ad  day  of  July.  1892,  by  h&e 
release  of  that  date,  under  seal,  did  rdease 
and  discharge  the  defraidant  from  all  actions 
and  cause  of  action  by  reaaon  of  the  grlev^ce 
complained  of  tn  the  plaintiff's 'declaration. 
The  plaintiff,  by  her  repllcathm.  In  effect  ad- 
BBlta  that  she  made  the  release  as  is  In  the 
plea  set  forth,  tmt  aays  that  at  the  time  of 
making  the  same  she  was  unlawfully  impris- 
oned and  detained  tn  prison  the  defendant 
until,  by  force  and  duress  of  that  Imprison- 
ment' she  made  the  supposed  release.  There 
la  nothing  upon  the  record  to  show  that  Uie 
p  Untlff  did  anjrthing  to  repudiate  her  deed 
until  Pebroaiy  I,  1898,  when  she  brought  this 
suit;  and  th«  defendant  inalste  that  by  this 
delay  the  plaintiff  has  afflnned  her  deed,  and 
that  when  she  brought  the  suit  It  waa  too 
late  to  disaffirm  It  Without  deciding  wheth- 
er or  not  this  objection  can  be  ta|cen  by  de- 
murrer, we  are  of  the  opinion  that  we  cannot 
hold  aa  a  matter  of  law  that  a  reasonable 
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•  tiOM  hi  irtridi  to  npadlate  tke  n\mm  bad 
expired  when  the  colt  wu  brought  Dorew 
li  but  a  H>Mles  of  frauds  and  eootracta  1b- 
dneed  it  ax*  not  void,  bat  TOldable,  and 
vaaj  be  affirmed  or  femkUated  In  the  eama 
manner  and  mbfoct  to  tite  lame  condlttooa 
that  omtRd  wbui  the  contract  Is  todoeed  by 
fraud.  Olark,  Oont  856,  863;  2  BL  Oomm. 
298;  8  Wuihti.  Seal  Prop.  (2d  BU.)  686;  Nov- 
ton  T.  Oleaaon.  61  Vt  478. 18  AtL  46;  Bank 
T.  WheelodE,  62  Ohio  St  684,  40  N.  BL  686; 
Mfller  T.  Lomber  Oo^  98  Uleh.  163,  57  N.  W. 
101;  9  Am.  *  Bng.  Bn&  Iaw  <lst  Bd.)  26. 
There  must  be  some  distinct  ,  act  of  rennnd*- 
tlon.  If  the  th&ic  reoelTed  as  a  considetation 
for  the  release  Is  6t  no  vahie  at  lav,  a  rwds- 
alon  may  be  effected  on  the  part  of  him  nlw 
has  tbe  right  by  notifying  the  other  party 
that  he  repudiates  the  settlement,  or  by  lutl- 
tutlng  legal  proceedings  against  the  other 
party  upon  the  original  oauae  of  action.  21 
Am.  A  Eng.  ^ne.  Lav  Ust  Bd.)  72,  and 
cases  filers  cited.*  As  we  hare  seen,  If  the  re* 
lease  was  Induced  Iqr  duress  It  was  roldable, 
and  the  plalntUf  was  bonnd  to  r^nidlate  It 
within  a  reasonable  time  after  the  duress  had 
aeased,  by  returning  the  atnsldcntlon  reoelved 
for  tt  In  so  far  as  It  was  within  her  power 
to  do  so,  It  tbe  consideration  was  of  any  Talna, 
In  this  state,  what  Is  a  reasonable  time  to 
which  to  repudiate  a  contract  induced  1^ 
fraud  or  duress  has  usnally  been  heU  to  be  a 
qnestloa  of  toet  to  be  submitted  to  the  Jury 
or  ftonnd  by  tbe  trior  of  tbe  Iseues  at  fact. 
Urns,  to  Whltcomb  t.  Denio,  62  Vt  390,  tt  Is 
saU:  "Whatever  may  be  the  rote  In  other 
states  In  regard  to  Ite  being  the  duty  of  the 
court,  when  the  facta  are  undisputed,  to  de- 
termine^ as  a,  matter  of  law.  whether  a  tbtaig 
has  bcoi  done  within  a  reasonable  time,  or 

.  wldi  reasonable  care,  diligence^  er  j^udemee^ 
or  to  detemliw  any  other  fact  which  Inrolves 
the  judgment  of  the  trior  upon  an  existing 
state  <tf  Acta  and  drenmstaneea  tt  has  ben 
the  almost  universal  inactlce  to  tbls  state^ 
from  tbe  earllort  recollection  of  tbe  eldest 
member  of  the  court  and  bar,  to  submit  such 
queatioa  to  tiie  detwmlnation  of  toe  jury." 
la  OhambeiUn  t.  Fuller,  60  Yt  26%  8  AtL  834, 
It  1^  said:  **U  the  goods  wwe  obtained  by 
fraod,  under  tbe  form  of  a.  contract,  the  idato< 
tiff  had  a  rl^t  to  rescind,  mether  .they 
acted  with  leasoaable  proDO^tttude  as  seo&ae 
they  dlBcorered  tbe  fraud  was  a  mkrad  qnes- 
tloa of  law  and  Cact^  proper  to  submit  to  the 
jBcy."-  In  Norton  CHeassa,  auptm,  tt  Is 
said;  "Asnunlng  that  the  law  reqidrea  actlou 
at  tbe  earliest  practlo^le  momot,  tt  would 
still  be  a  questton  of  fad;  at  teast  gsDsraily, 
whoi  that  moment  anlTCd.  even  If  there  was 
no  dilute  as  to  the  dreumstaaees.**  TUs 
view  has  also  proraUod  to  tiie  sni^eme  court 
of  tile  United  Btatea.  13iub.  to  Andrews  r. 
Hender,  «  WaO.  267. 18  U  Bd,  787,  tt  Is  iuM 
that  what  1>  reaaonaUe  diligence  Is  a  question 
at  fact,  to  be  decided  by  the  jury  according  to 
the  spedal  drenmstanees  of  sadi  case.  Tbm 


reteasBi  bdng  under  ssal,  lmp«ta  a  oonMoa* 
tloD.  but  -what  that  consideration  was,  and 
wheOier  w  net  tt  was  to  Ihct  ct  any  value, 
does  not  appear.  U  It  waa  «f  no  nhie,  the 
^aintur  wmld  not  be  eipected  to  enrdae 
that  degree  oi  diligence  that  would  oBiarwlse 
be  required.  '  Also,  mudi  depends  upon  too 
dtuatlon  and  relations  of  tbe  parties,  the  dr- 
fiy*if<WM*^  duration,  and  effect  of  tbe  duress, 
and  whether,  during  the  delay,  tbe  posltioa  of 
tbe  defendant  has  beat  altered  to  his  preju- 
dice. Wbitoomb  Denlo,  supra;  Ntnrton  t. 
Qleaatm,  .snpra.  bi  view  of  these  considna- 
tioos,  and  tbe  boMlng  of  this  court  respecting 
reasonable  tiSM  to  whldi  to  rescind  a  contiaet 
for  fraud  or  duress,  the  court  will  net  from 
the  pleadinga  hold,  aa  a  mattu  of  bw,  that 
the  plaintiff  baa  not  seasonably  repudiated  the 
lelease. 

The  first  defect  to  the  pleadings  being  to 
toe  declaration,  the  demurrer  to  the  replica- 
tions reaches  that  defect  and.  notwithstand- 
ing the  replication  to  the  aBomid  pie&  wotild 
be  a  good  n^iUcatton  to  tiiat  ^ea  tt  tbe  dee- 
laration  waa  suffldent.  tin  denuirter  to  une- 
tained,  and  the  dedaratlon  adjudged  tnenflt 
dent  Jodgmeot  reversed,  demurrer  sustato- 
ed,  dedaratiott  adjudged  't,  and 

cause  remanded. 


'    (M  N.  J.  MO 

BCABR  ▼.  mBABITAMTS  OF  BLOOM- 
FIELD  TP. 
ffSburt  <tf  Brrors  and  Appeals  of  New  Jers^. 

March  8,  1»00,)   

TOWNSHIP  OOLLKCTORS— DUTIBS— rtATtma- 
RBPBAU 

LTbe  proTfsioD  of  tbe  set  of  Mardi  21. 
1867,  entiued  "An  act  to  eetfl-blish  a  s/stem  of 
public  Instruction,"  which  makes  It  "^e  dutj 
of  the  townahip  collector  of  each  townsUp  to 
receive  and  hold  lo  trust  all  sdwd  moneya  be- 
loni^Bg  to  the  townaliip."  and  to  disburse  the 
sameTooes  not  Impose  upon  the  person  holding 
the  office  of  collector  the  performance  of  a  dutj 
which  is  outside  of  those  which  he  Is  required 
to  jmflem  ss  collector.  It  Ingratte  an  adfitiea- 
al  dutr  upon  the  office  itself. 

2.  The  act  of  March  14^  1S79  (P.  L.  1879,  p. 
219).  which  antfaorizea  certain  of  the  townshlpe 
of  tae  state  to  compensate  their  collectors  ij 
the  payment  of  an  annual  salary  In  Uea  o< 
fees,  waa  not  repealed  by  the  amendment  of 
Mar  2S.  1884,  to  the  *'act  to  estabUsh  a  vstem 
ot  public  Instruction.'* 

<SyHabtts  by  the  ConrtJ 

Brm  to  drcnlt  court,  Bssex  eounty. 

Actkm  t^.  EUlen  O.  Marr.  executrix, 
against  the  Inhabltaate  ot  the  township  ot 
Bioomfleld.  Judgment  for  detendani;  and 
plaintiff  brings  error.  Affirmed. 

BL  A.  Baynor  and  F.  E.  Bradner,  for  plaln- 
tUE  to  error.  GoUe  &  Swayie^  tor  dftfwnfleut 
In  error. 

OUMMBim  1.  nw  platotiff  la  ttto  anlt 
Is  the  amentdx  <tf  A.  O.  Mhrr.  deeeased.  who 
waa  the  coUeetor  ot  the  township  ot  ESoom- 
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field  fM  iwo  years,— from  May  1,  18M,  to 
May  1,  1806.  Ab  sncb  collector'  he  mji  paid 
ao  annual  salary  of  $1,200  for  each  nt  tboM 
years.  Tbe  claim  now  advanced  by  his  exec- 
ntrix  Is  that,  In  addition  to  his  annual  sal* 
ary,  be  was  entitled  to  be  paid  certain  fees  for 
services  rmdered  by  him,  during  his  term  of 
office,  In  collecting  and  dtsbnrslng  the  school 
BBoneys  of  the  township.  Tb\B  claim  Is  restat- 
ed by  the  township  on  the  ground  that  the 
annual  salary  received  by  plaintiff's  decedent 
was  In  full  compensation  for  all  services  ren- 
dered by  him  as  township  collector.  The 
defendant  had  Judgment  In  the  coart  below, 
and  that  ^gment  the  irialntlff  now  seeki  to 
reverse.  The  detennlnatlon  of  the  rights  of 
the  parties  to  tbts  controversy  depends  opens 
tbe  construction  to  be  given  to  the  varlons 
■tatutes  regulating  the  subject 

Until  tbe  year  1679  the  several  tovnu^p 
collectors  were  paid  for  the  performance  of 
their  official  duties  by  fees.  Their  duties 
were  varied  and  numerous,  having  been  Im- 
posed from  time  to  time  by  different  legible- 
tlve  enactments.  One  of  the  duties  which 
these  officials  are  required  to  perform  was 
created  by  an  act  of  the  legislature  passed 
In  1867,  entitled  "An  act  to  establish  a  sys- 
tem of  public  Instruction."  By  tbe  seventy- 
eighth  section  of  that  statute  It  was  dedat^ 
ed  that  it  should  be  "the  duty  of  the  town- 
ship collector  of  each  township,  to  receive 
and  hold  in  trust  all  school  moneys  belong- 
ing to  the  township,  or  to  any  of  the  dis- 
tricts thereof  and  to  pay  out  tbe  Same,"  etc. 
Compensation  for  the  performance  of  this 
duty  was  provided.  In  the  shape  of  a  per- 
centage of  three-fourths  of  1  per  cent,  on  all 
school  funds  received  or  paid  out  by  hlml 
P.  Ii.  1867,  p.  87d.  By  an  act  passed  March 
14,  1870,  the  legtelatnre  provided  for  a 
change  In  the  method  of  compensating  the 
officers  of  those  townships  of  the  state  tiav* 
Ing  a  population  of  5,000  or  more,  and  enact* 
ed  that  It  shonid  be  lawful  for  the  commit- 
tees of  such  townships  to  flz  by  ordlnahce 
tbe  annual  salary  and  compensation  to  he 
paJd  to  their  respective  officers.  P.  L.  1879^ 
p.  Z19,  8  1  (S  Gen.  St  p.  S5fi7. 1 102).  By  the 
authority-  conferred  by  this  legislation  the 
township  committee  of  the  township  of 
Bloomfleld  passed  an  ordinance  which, 
among  other  things,  fixed  the  salary  of  Its 
collector  at  fl,200  per  annum,  which  ordi- 
nance was  In  force  during  the  whole  of 
Man's  term  of  office.  That  the  effect  of  thto 
act  of  1879,  and  of  the  ordinance  passed  pur- 
suant thereto,  was  to  substitute  an  annual 
salary  In  place  of  the  fees  which  the  collect- 
or had  been  theretofore  entitled  to  receive 
as  compenisatlon  for  the  performance  of  his 
official  duties,  Is  not  denied  by  the  plaintiff. 
But  It  la  argued  on  her  behalf  that  her  testa- 
tor. In  collecting  and  subsegnently  distribut 
Ing  the  school  funds  of  the  township,  pe> 
formed  a  dn^  #hlch  was  *^t8ide  of  and  In 
addition'  to"  his  offlebU  dvtfes  as  etdlector  of 


the  township.  This  argument,  howerrer,  «k- 
ttrtiy  disregards  tbe  language  of  tlie  provl' 
tSoik  «f  the  act  of  1867  wUch  Imposes  this 
duty.  It  Is  *that  It  shall  be  tbe  duty  of  the 
township  collector,*'  etc.  This  Is  not  a  mere 
designation  of  Ha  person  who  shall  porfonn 
the  duty.  It  la  the  lugrafUng  of  the  duty 
iqKHa  the  <^ce  Itself. 

Tbe  plaintiff  further  claims  that  by  virtue 
of  an  act  passed  May  25,  1891,  entitled  ''An 
act  to  amend  an  act  entitled  *An  act  to  es- 
tablish a  system  of  public  instrnctitHi,'  **  etc. 
(S  Gen.  8t  p.  a067,  |  218),  tbe  system  of 
compensating  the  township  collector  of 
Bloomfleld  township  was  modified,  and  his 
r^ht  to  retain  a  percentege  of  tbe  school 
moneya  was  re-estebllshed.  This  eontentloD 
can  only  be  sustelned  upon  the  theory  Oat 
tbe  act  of  1894  repealed  that  of  1879,  so  fUr 
as  the  lattOT  atetute  authorised  tbe  town- 
(Alpe  embraced  In  ite  provfalons  to  provide 
for  the  payment  of  anniOl  salaries  to  the 
collectora,  as  compensation'  for  the  perform- 
ance of  ttieir  official  duties,  ^e  act  appeal- 
ed to  Is  an  amendment  to  tiiat  sectioa  of  tbib 
statute  of-  1867  whicb  Imposes  upon  town- 
ship collectors  the  duty'  of  receiving  and  dis- 
tributing school  moneys,  and  fixes  the  fees 
to  be  paid  as  compensation  for  that  service. 
That  feature  of  tbe  section  remaliw  unalter- 
ed by  tbe  amendment  Tbe  only  changes 
made  in  the  section  as  originally  passed  are: 
First,  that  the  percentege  of  school  mcmeys 
allowed  to  be  retelned  by  the  township  col- 
lectors. Instead  of  being  fixed  at  three* 
fourths  of  1  per  cent  of  all  moneys  received 
and  disbursed.  Is  fixed  at  IH  per  cent  of  all 
moneys  disbursed;  and,  second,  that  where- 
there  Is  a  borough  In  a  township,  and  said 
borough  Is  a  s^arate  and  distinct  school 
district,  the  borough  collector.  Instead  of  the 
township  collector,  shall  collect  and  disburse 
the  school  moneys,  and  be  entitled  to  the 
compensation  provided  for  such  swvice. 
The  act  contains  no  express  repeal  of  the 
statute  of  1879,  nor  do  we  think  that  It  re- 
peals the  earlier  stetute  by  necessary  Impll- 
catioo.  At  tbe  time  of  the  passage  of  tbe 
amendment  two  metUdds  of  compensating 
townsb^  collectors  for  their  services  In  re- 
ceiving and  disbursing  school  funds  prevail- 
ed. In  those  townships  which  bad  a  popu- 
lation of  6,000  or  more,  and  whose  commit- 
tees had  taken  advantage  of  the  act  of  1879, 
compensation  was  made  In  the  shape  of  an 
annual  salary.  In  those  townships  which 
had  a  population  of  'SfiOO  or  more,  but  which 
had  not  teken  action  under  the  stetute  of 
1879,  and  in  all  towurtilps  having  a  smaller 
population  than  thdt  designated,  compensa* 
tion  was  made  In  the  manner  provided  by 
the  legislation  of  1S67.  Tbe  object  which 
the  legislature  sought  to  accom^Isb  by  the 
amendment  of  18&1  to  the  act  of  1867  was 
not  the  re-establlehment  of  old  methods  of 
compensation  In  those  townships  which  had 
teken  advantage  of  tiie  act  et  18T9l  The 
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Bole  purpose  of 'the  amending  statute,  as  it 
seems  to  us,  was  to  make  more  plain  the 
amoant  of  compensatltm  vhlch  those  town- 
ship collectors  who  vere  paid  by  fees  were 
entitled  to  retain  for  receiving  and  dlaburo- 
Ing  school  moneys,  by  altering  the  phrase 
"three-fourtbs  of  one  per  cent,  on  all  school 
funds  received- and  paid  out  by  him"  so  that 
It  reads,  "one  and  one-half  per  cent  on  all 
school  funds  paid  out  by  him,"  and,  further, 
to  make  provision  In  certain  cases  for  the 
receipt  and  disbursement  of  scbool  funds  by 
bOTough  Instead  ot  -by  township  collectors. 

The  OTdlnance  of  the  township  of  Bloom- 
fleld  which  proyldes  for  the  payment  to  the 
township  collector  of  an  annual  salary  hi 
comprasatlon  for  the  performance  of  all  of- 
ficial duties  being  authorised  by  the  statute 
of  isnb,  and  that  legislation  not  having  been 
affected  by  the  amendment  to  the  act  for 
the  establishment  of  a  system  of  public  In- 
Btmctlon  passed  In  ISM.  it  follows  that  the 
claim  sued  upon  Is  without  legal  foundation. 
The  Judgment  of  the  circuit  court  should  be 
affirmed,  with  costs. 


(«  N.  J.  L.  UO) 

IOWA  UFB  INS.  CO.  T.  BASTBBN  UUT. 
LXFB  INS.  CO. 

(Oonrt  of  Srrors  and  Appeals  ot  New  Jersey, 

March  5,  1900.) 

Ura  IKSURANCB>-CONTRACTS   OF  RBIINSTJB- 
ANCE— SUBMISSION  TO  SECRETARY  OF 
STATE— CONSTITUTIONAL  LAW. 

The  defendant,  a  life  insnraace  company, 
agreed  in  writing  with  the  plaintiflt  aaother 
life  insarance  company,  to  pay  to  ttie  plaintiff, 
In  consideration  of  a  specified  premium,  the 
sum  of  $1,000,  upon  proof  that  J.  T.,  who  held 
plaintiff's  policy  No.  20,308,  had  died  on  or  be- 
fore a  certain  totare  date.  By  a  supplementary 
written  agreement  a  later  date  was  fixed.  The 
plaintiff  sued  on  the  agrreements,  alleKia;  the 
death  of  J.  T.  before  said  date,  proof  thereof 
to  the  defendant,  and  payment  by  the  plaintiff 
of  the  amount  for  which  J.  T.  waa  insured. 
What  this  amoant  was  did  not  appear  from  the 
declaration.  The  defendant  pleaded  the  gen- 
eral issue,  and,  specifically,  In  bar  of  the  ac- 
tion, that  the  defendant  was  a  New  Jersey  eor> 
poratioo,  and  that  the  agreements  were  eon- 
tracts  of  reinsurance,  and  were  Invalid,  be- 
cause they  were  not  made  with  the  consent  in 
writing  of  two-thirds  in  number  of  the  holders 
of  the  polldes  proposed  to  be  reinsorcd,  and 
were  not  submitted  to  the  secretary  of  state, 
and  by  him  approved,  as  provided  by  section 
06  of  the  insarance  act  (2  Gen.  Bt  p.  1765). 
To  this  plea  the  plaintiff  filed  a  demurrer, 
whldi  was  oveiTDled  by  the  trial  judge,  and 
Judgment  thereon  entered  In  favor  of  the  de- 
fendant, on  which  record  error  was  assigned. 
It  was  Aeld: 

1.  Ukat  said  provisions  of  section  08  are 
twdependent  and  stand  or  fall  together. 

^That  said  section  66  Is  not  invalid  under 
amendment' 14  to  the  United  States  constita- 
tion,  for  It  deprives  no  person  of  any  right. 
What  It  does  is  to  rmlate  certain  artifidal  pei^ 
sons,  which,  by  the  law  of  their  being,  ate  suIh 
Ject  to  such  regulation. 

8.  That  the  duties  devolved  by  said  section 
on  the  secretary  of  state,  and  subseqaently 
traiiBtsrrsd  by  statute  to  the  commissioner  at 


banking  and  Insurance^  are  ndther  ^^stive 
nor  Jacuclal,  but  are  administrative. 

4.  ;niat  It  snffident^  appeared  from  the 
pleadings  that  the  agreMDents  sued  on  wers  co» 

tracts  of  reinsurance. 

5.  That  the  fact  that  these  contracts  o<  re- 
insurance related  to  a  single  policy  only  &d 
not  tnke  them  out  of  the  statute. 

6.  That,  as  it  thus  appeared  that  the  stat* 
ute  was  both  valid  and  applicable  to  the  agree- 
ments, the  trial  indse  did  not  err  In  «Terml< 
Ing  the  d«narrer  and  living  Judgment  for  the 
defendanL 

Depne  and  Oummer^  JJ.,  dlssMting^ 
(SjUabofl  by  the  Court) 

iDrror  to  circuit  court,  Oamdoi  county* 
Action  by  the  Iowa  life  Insurance  Com- 
pany against  the  Eastern  Mutual  JJte  losnr 
ancs  Company.  Judgment  for  ddisodsiit;  and 
plaintiff  brtngs  error.  Affirmed. 

Lewis  Starr  and  lindley  M.  Garrison,  for 
^alntlff  In  error.  Howard  Osnow.  lor  de- 
fendant In  error. 


ADAMS,  J.  The  trial  Judge  orerrDled  a 
general  demurrer  to  a  spedal  plea,  and  gave 
Jndgment  for  the  defmdant  Bbrgr  ho  boan 
assigned  on  the  record. 

Thejiult  was  brought  by  the  Iowa  Life  b- 
•orance  Company  against  the  Eastern  Untnal 
Life  Insurance  Company  upon  an  agreement, 
dated  October  10^  ISOQ,  and  a  sapplementaiy 
extension  thraeof,  dated  ISaith  1. 18^,  whldi 
are  as  follows: 

"The  nastem  Mutual  Life  Insurance  Onn- 
pany,  of  Camden.  New  Jersey,  hy  flUa  pol- 
icy of  taunuance,  in  consideration  of  twmtj 
^Viee  doUam,  promises  to  pay  to  the  Iowa 
Ufe  Insurance  Co.,  u  losurer,  one  thou- 
sand dollars,  upon  proof  that  Joseph  Tv- 
ntt,  of  Asbl^,  county  of  Loienie,  state  ef 
Pennsylvaula,  who  la  Insured  In  the  Iowa  life 
Insurance  Go.  under  policy  No.  20,308,  shall 
have  died  on  or  before  the  second  day  of  ApcU. 
1897.  This  Insurance  may  be  renewed  by 
the  payment  of  twenty-one  ••/its  dollan  co 
the  first  day  of  April  and  October  In  each  year 
hereafter  tot  nbie  years.  Ilie  title  to  beae- 
flta  under  this  policy  Is  not  assignable,  fflgn- 
ed  atCamd«i.New  Jersey,  October  lOtb,  18B& 
Qeo^  W.  Townsend,  Secretary^  X  &  IQx- 
on.  President" 

"In  consideration  of  extra  premium  of  one 
*Vio«  dollars,  this  policy  of  Insurance  la  ex- 
tended to  April  1S»  1887.  Dated  at  f^n>A^_ 
N.  1^  March  let,  1807.  Oeo^  W.  Townsend. 
Secretary.  J.  B.  Nlzon.  Preddent.** 

The  declaration  sets  up  the  original  and  sup- 
plementary agreements:  alleges  that  Joseph 
Terrett,  the  Insured,  died  on  April  10^  1887; 
that  due  proof  of  his  death  was  deUvoed  to 
and  aoc^ted  by  the  defendant;  tiiat  the  ^aln* 
tiff  thereupon  paid  the  amount  for  whidi  aald 
Joseph  Terrett  wss  Insured;  and  Uiat  thereby 
the  defendant  became  Uable  to  pay  to  the 
plshitlff  tile  sam  of  V1.00(L 

The  gpecial  plea  that  was  demurred  to 
aTers,  In  bar  of  tbe  aethm,  "^t  the  deffend- 


Digitized  by 


Google 


X.J.) 


IOWA  LIFE  INS.  Oa  v.  SASTESN  UUT.  UFB  UTS.  Ca 


768 


ant  waa.  at  the  time  ot  the  making  of  tbb  con- 
tracts In  aald  dedaiatlon  meatloned,  and  Is 
■ooir,  a  Hfe  tatfonmce  compaDy;  organlnd  and 
■Incwporated  under  and  by  TlrttiB  of  the  lawa 
of  tbe  state  of  New  Jersey;  that  the  contracts 
mentioned  In  said  declaration  wherein  defrad- 
anl;  for  the  consideration  in  said  declaration 
mentioned,  agreed  to  pay  to  the  plaintiff,  as 
tusurance^  the  money  as  mentioned  therein, 
are  contracts  of  reinsurance,  and  were  not, 
nor  irere  either  of  them,  made  wtth  the  eoi»- 
sent  in  writing  of  two-thirds  In  nmnber  of  the 
boMera  of  tbe  pollclea  proposed  to  be  rein- 
sured, nor  were  such  eoatratits  at  tnanrance;  or 
either  of  them,  anbmltted  to  the  secretary  ot 
etate^  and  by  him  approved,  as  pioTlded  by 
law,  and  hence  said  ccmtracts  of.lnsoranoa 
are  utterly  Invalid,  and  of  no  force  whatover." 
The  statutory  provision  on  which  this  plea  la 
founded  ia  section  66  of  "An  act  to  provide 
for  tbe  regTilatlon  and  Incorporation  of  in- 
surance companies,"  approved  April  9,  1S75, 
and  wlU  be  found  on  page  1765  of  the  Qem- 
»al  Stafntee.  It  reads  as  follows:  miat  It 
shall  not  be  lawful  for  any  life  Insurance  com- 
pany, oncanized  or  to  be  organised  under  the 
lawa  of  this  states  to  contract  for  the  re-lnsnr* 
ance  of  any  of  its  ontstanding  risks  or  policy 
obligations  in  any  other  company,  nor  Itself  to 
ra-lnsnre  sach  risks  or  oUigatitats  of  another 
company  onless  two-tliirds  bi  nomber  of  the 
holders  of  the  policies  proposed  to  be  re-in- 
sured shall  assent  thereto  to  writing;  and  the 
contract  for  snch  re-lnsnrance  shall  be  utterly 
Invalid  and  of  no  force  until  It  shall  have 
been  submitted  to  the  secretary  of  state  of 
ttils  state  and  by  him  approved,  which  he  shall 
only  do  after  due  Inquiry  and  upon  satisfactory 
evidence  that  the  Interests  of  the  policy  htAA- 
ers  are  fully  protected,  and  that  the  consent  of 
two-tblrds  of  them  has  been  bad  in  wilting  as 
aforesaid."  The  section  above  quoted  was 
originally  passed  as  the  third  section  of  a  snp- 
plement  to  the  insurance  act  approved  Marcb 
9,  1877  (P.  Lb  1877,  p.  100).  This  supplement 
was  subsequently  amended  as  to  provisions 
not  materlar  to  this  inquiry,  snd,  as  amended, 
was  incorporated  In  the  Bevldon  nt  1875  (2 
OeL  St  p.  1764).  The  first  section  ot  this 
snpplement  provides,  among  other  things,  that 
whenev«'  the  aecretary  of  state,  as  the  result 
of  examination  authorised  by  the  act  to  which 
the  statute  of  1877  la  a  snpplemeat,  riiall  as- 
cerWn  that  the  assets  of  any  life  Insurance 
company  are  not  sufficient  to  reinsure  its  out- 
standing risks  and  discharge  Its  total  actual 
UabUitles,  It  shall  be  hia  dnty  to  apply  to 
the  chancellor  for  an  Injtmctlon  restraining 
snch  corporation  from  tbe  transaction  of  any 
further  business,  or  the  transfer  of  Its  assets, 
or  any  portion  thereof,  In  any  maoner  wha^ 
soever.  The  fourth  section  says  that  It  ahall 
be  lawful  for  the  receiver  of  any  life  insurance 
company  mgantaed  under  the  lawa  ot  this 
state,  whenever  the  assets  of  such  company 
rtiall  be  afBdcBt  fbr  that  porpose,  and  the 
consent  of  two-thirds  of  tbe  poUey  boldcre 


thereof  shall  have  been  bad  In  writing,  to 
reinsure  aU  the  policy  obligations  of  such  com- 
pany In  some  other  solvent  life  Insurance  com- 
pany; ot,  whraev»  tbe  asseti  are  bisuffliclent 
to  secure  the  reinsurance  of  an  tbe  policies  Id 
full,  he  may  reinsure  snch  a  percentage  ot 
each  and  every  ptdlcy  outstanding  as  tbe  as> 
sets  will  secure;  provided  that  there  shall  be 
no  preference  or  discrimination  as  against  any 
poUcy  holder,  and  that  the  contract  for  such 
reinsurance  by  the  receiver  shall  be  approved 
by  the  secretary  of  state  before  It  ahall  have 
effect  It  Is  now  urged  by  the  ^alntlfl  In 
error  that  tor  several  reasons  the  defense  set 
up  by  the  special  plea  Is  insufficient  In  law. 

It  Is  said.  In  the  first  place,  that  the  stzty- 
■Iztii  section  of  tbe  hisurance  act  la  bivalld. 
because  It  vlolatea  that  provision  ot  the  taar- 
<eentli  amendment  ot  the  constltntlfu  ot  the 
United  States  which  dedsres  that  no  state 
shall  deprive  any  person  of  Ute,  liberty,  or 
property  without  due  process  ot  law.  The  ar- 
gument submitted  on  behalf  of  the  plaintiff  In 
error  Is  this:  A  corporatku  Is  a  person.  The 
right  to  contract  Is  both  a  "liberty"  and  a 
"ivoperty^  right,  which  Is  essoitlal  to  oa(p> 
rate  ^Istence.  The  sixty-sixth  section  takes 
from  a  coipor9.tlon  Its  right  to  thus  contract 
It  la  not  a  regulatlm,  nor  is  It  reasonable,  but 
It  Is  opi»%Bslve  and  wrong.  Th^  legislature 
may  determine  what  powers  and  franchises 
shall  be  ocmferred  on  corprautlMiB,  but  It  can- 
not CfmstltntlonaUy  provide  for  conferring  im- 
paired lUuBOiy  powers;  tiiat  Is,  It  may  Umit 
the  sphere  ot  Its  grant  but  within  the  ^>here 
the  company  must  have  the  llb^ty  to  con- 
tract, and  this  light  cannot  be  invaded.  Oon- 
seqnently,  the  lawmaking  power  cannot  limit 
the  right  ot  a  cfttporatlon  to  omtract  aa  to  a 
matter  that  Is  within  ' Its' coziwrate  range,  vn- 
less  ft  Is  a  proper  subject  ot  legislative  con- 
trol, such  as  a  case  that  falls  within  the  scope 
of  the  pt^ce  power.  The  constitution  has  not 
expressly  confided  the  matter  ot  Insnrance  to 
the  legislature,  and  therefore  legislative  ac- 
tion can  be  lustlfied  only  when  It  Is  reason- 
able. This  argument  ao  far  aa  It  Is  not  an 
assertion  that  the  statute  Is  unreasonable.  Is 
a  dmlal  ot  the  rifilit  to  restrict  by  regulation, 
and  applies  to  whatever,  in  the  sixty-sixth  sec- 
tion. Is  regulative;  to  the  provlalou  requiring 
the  sssent  ot  two-tUrds  ot  the  policy  holders 
no  less  than  to  that  requiring  the  approval  of 
the  secretary  ot  state.  Freedcm.  It  Is  ssld.  is 
ot  the  essence  ot  the  right  to  contract  Regu- 
lation resMcts,  and  reftrictton  fetters  free- 
dom. This  line  of  reasoning  does  not  distln- 
gulsh,  as  H  should,  betweoi  the  natural  and 
the  conventlcHial.  U  the  power  to  reinsure 
were  the  natural  right  of  a  natural  person.  It 
would  be  loallenablje,  except  due  process 
flC  law.  Here  the  person  and  the  right  are 
both  artlfldaL  The  defendant  Is  the  creature 
ot  legislation,  enacted  under  a  eonstltntlonal 
provlfllon  that  says:  "The  leglslatnre  shall 
pass  no  veetal  act  conterrliv  coxponle  pvw- 
ars,  bat  ther  dun  pass  general  lawa  DOdsr 
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whlcb  eorp(«atl(XiB  may  be  oTganlsed  and  cor- 
porate powera  of  tTBrr  nature  obtained,  snb- 
ject  neTertheleBB.  to  npeal  ae  aitemltSoa  at  tbe 
vffl  of  the  leglBlatnre."  Const.  N.  J.  art  4. 
I  7,  par.  11,  Tbe  defendant  therefore,  hy  the 
very  law  of  Its  being,  got  only  what  was 
granted;  now  poneaaes  only  what  repeal  or 
alteratton  has  not  taken  away  at  modified; 
and  can  hold  In  the  fntore  only  what  repeal 
or  alteration  may  leave  ondlstnrbed.  The  pow- 
er  to  alter  ImpUee  the  power  to  re^at&  In- 
deed, to  alter  oanally  la  to  regulate.  The  de- 
fendant cannot,  In  a  constltotioaal  aena^  be 
deprived  by  this  regulation  of  any  right  b»- 
came  it  never  was  exempt  from  svda  regain- 
tlon.  There  the  fourteenth  amendment  finds 
and  there  It  leaves  It  If  the  exercise  of 
the  right  erf  regulation  Is  In  any  ease  absurd, 
ao  aa  t»  atnltlQr  the  evident  legislative  par* 
poae,  tbe  com^  can  rectify  the  error  by  ap- 
l^ylug  some  recoenlsed  canon  of  statutory  in- 
tBrpretatloQ.  Within  due  Umlts.  the  capacity 
ftt  the  lawmaking  power  to  regulata  tlw  nih 
Ject  of  Inanmnce  la  unquestionable. 

It  la  said.  In  the  aecimd  place,  that  Hie  pro- 
vision tn  tbe  alxty-slxth  aection  tiiat  oncmu 
tbe  secretary  oC  state  la  unconstltutloiiial,  and 
that  If  thla  be  true,  tbe  entire  .aectlon  Is  t<M, 
because  Its  i»ovlalanB  are  Interdependent  The 
rule  aa  to  the  divisibility  of  a  statute  is  Ihua 
stated  hi  Oooley  on  Constitutional  limitations 
(at  star  page  178):  "If  a  statute  attempts  to 
aecranpUsh  two  or  more  objecta,  and  la  veM 
aa  to  one,  ft  may  still  be  tn  every  respect 
CMnplete  and  valid  as  to  the  other.  Bat  If 
Its  porpoae  la  to  aceranpllsh  a  single  object 
only,  and  some  of  Its  provisions  are  void,  the 
whole  must  fall  unless  suffld^t  remains  to 
effect  the  object  with  oat  t^e  aid  of  the  In- 
valid pmUon."  In  Johnson  r.  State.  66  N.  J. 
Law,  63C  87  AtL  89  AtL  646,  88  I«.  R.  A. 
S7S,  thla  court  declared  tbe  law  thua:  "The 
same  statute  may  be  In  part  conatltntlonal  and 
Jn  part  oneoostltntlonal,  and.  If  the  parte  are 
wholly  Independent  of  ca^  other,  that  which 
la  constitutional  may  stand,  and  that  which  Is 
onamstitatlonal  vrlll  be  rejected;  bnt  If  the 
different  parts  of  the  act  are  so  intimately  co&- 
nected  with  and  dependent  on  each  other  m 
to  warrant  a  bell^  that  tbe  legislature  Intend- 
ed thm  aa  a  whole,  and  that  If  All  eonld  not 
be  carried  Into  effect  the  legidature  would 
not  have  passed  the  residue  Independently,  and 
some  parts  are  nneonstltutlonal,  all  the  provi- 
sions which  are  thus  dependent  npon  eet^b 
other  must  faU."  In  applying  this  mie  two 
conalderatlCTs  are  to  be  kept  In  mind.  One 
!s  that  the  matter  rests,  not  In  proof,  but  Is 
hypotbesla;  the  question  being,  not  what  the 
legislature  enacted,  but  what  It  would  have 
enacted  If  It  had  been  a^rare  that  all  of  the 
act  that  was  passed  could  not  stand.  The 
other  la  that  while  there  la  a  stroog  preaump- 
tku  OaX  the  whole  «f  a  statute  ezpreaaea  the 
wbol^  mind  of  the  leglshtture,  there  Is  only  a 
weak  presamptka  that  less  than  tbe  wbde 
at  a  stntoto  vU  fiapii—  tbe  whole  nlnd  M 


the  leglil&tnre.  These  consldenitlcms  Ineol- 
cate  caution,  and  cast  a  burden  on  him  wlw 
asserts  that  an  enactment  la  dlvlelUa.  He  ta 
bound,  not.  Indeed,  to  prove,  for  that  Is  Im- 
possible^ but  to  show  that  It  la  at  least  clearly 
probable  liiat;  after  part  of  the  act  had  bees 
cut  oat,  the  lawmaking  power  would  have 
been  satisfied  with  the  residue.  Let  this  test 
be  an>Ued  to  tt»  case  in  hand.  The  sixty- 
•Izth  wetlaa  waa  passed  to  effect  a  tingle  re- 
suhrHOie  Mcurltr  of  poller  holders.  It  re- 
quirea  tbe  aaBOit  ot  tw»thlrds  of  them,  and 
alao  the  approval  of  the  aecretary  of  state, 
nie  ieglatature  having  thus  carefufly  provided 
two  saf^uarda,  how  la  It  clearly  pnAabte  that 
It  would  have  been  content  with  <mly  cmeT  It 
seems  at  .least  aa  likely  that  the  leglslatm^. 
If  awaiB  that  one  precauttou  must  Call,  would 
have  either  supplied  Ita  place  or  atrengtlkened 
tbe  other.  We  ctoiclude  that  the  weight  of 
the  argument  Is  with  tbe  plaintiff  in  error, 
and  that  the  section  must  stand  or  faU  aa  a 
whole; 

It  becomes  necessary,  then,  to  examine  the 
constitutional  objection.  The  crftlclam  Is 
this:  That  tbe  legislature  baa  attempted  to 
delegate  to  the  secretary  at  atato  a  I^lslative 
pow^.  The  brief  submitted  on  behalf  of  the 
plaintiff  In  error  further  anggeeta.  somewhat 
tentatively,  that  the  poww  may  be  Judicial. 
We  think  that  It  Is  neither  leglalatlTe  nor 
Judicial,  but  that  it  Is  administrative.  When 
the  act  of  1877  was  passed,  fhe  secretaiT  of 
state  waa  ex  officio  oommlsslonor  of  Insu^ 
anc&  He  m  continued  until  tbe  establish- 
ment at  the  department  of  banklog  and  1» 
suranoe^  In- 1881,  when  bis  duties  were  d» 
Tolved  upon  a  new  officer  called  the  "com- 
missions:  of  banking  and  insuranoa."  2  Qaa. 
St  p.  1T62,  i  SI;  1  Qen.  St.  p.  137.  It  waa 
made  the  duty  of  the  secretary  of  state; 
among  other  things,  to  make  reports  and  Ifr 
sue  certificates  of  anthorlty  to  agents  who 
had  complied  with  tbe  requlrementa  at  tbe 
act;  to  cancel  auch  certlflcates  on  being  sat- 
Isfled  that  the  statouento  on  which  they  were 
iBsned  were  frandntent  or  that  the  capital  o( 
the  company  had  been  Impaired;  to  ascertain 
whether  the  required  capital  had  been  paid, 
and  waa  poseeesed  by  the  company  In  money, 
or  In  such  bonds  and  mor^pages  aa  required 
by  the  act  and.  In  the  case  of  a  mutual  com- 
pany, whether  It  had  received  and  waa  In 
actual  posseaston  of  the  capital,  premium 
notes,  and  boim  fide  eugagements  of  lasm> 
ance^  or  other  securities,  to  the  full  extent 
and  of  Hie  Talue  by  bw  required;  to  be  sat- 
lafled  and  to  certify  that  the  deposit  called  tot 
by  law  had  been  made;  to  be  aatltf  ed  as  to 
tbe  existence  of  a  surplus,  and  to  certify 
thereto;  to  compute  tbe  value  of  policies  and 
bonds  according  to  such  recognised  standard 
of  valuation  as  he  might  deem  be»t  far  the 
security  of  the  business  and  the  safety  oC  ice 
peracma  Inaured,  and  to  certify  to  tbe  result; 
to  examine  Into  the  condition  of  companies 
and  to  require  them  to  make  up  deficiencies; 
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to  detertntne  vtiether  a  company  had  com- 
piled with  the  laws,  and  to  certify  thereto, 
as  a  ecmdftfon  precedrat  to  the  Issuing  of  poli- 
cies; to  approve  of  secarftleB  on  deposit,  aztd 
to  change  the  same.  Insurance  Act,  H  5-7, 
22,  29,  41.  46.  48,  62,  B8.  TUs  list  of  Instan- 
ces eidled  from  less  than  oae-fonrth  of  the 
entire  nnmber  of  sections,  nilgfat  be  mtich  ex- 
tended hr  an  examination  «f  the  whtrie  act, 
and  «C  recent  (rtatates  relative  to  Insurfuice. 
P.  D.  1889,  pp.  88B.  48S.  The  act  of  1877  Is 
bomt^neons  irtih  the  rest  of  the  legislation 
(HQ  this  subject  What  section  66  calls  on  the 
eommlatfcmer  ta  do  li^  not  to  legldate  by  toy- 
ing down  a  new  rale,  bnt  to  enforce  a  pre- 
scribed rale;  not  to  adjudicate,  nnless  every 
exercise  of  Jndgment  Is  to  be  called  a  Judicial 
act,  bnt  to  perform  a  doty  of  ascertainment; 
to  determine,  by  an  examination  of  vahies 
and  mathematical  relations,  Whether  a  safe 
flnantibl  altnatim  exists,  and  whether  a  cer- 
tain docnment  has  been  property  signed.  A 
convenient  collection  of  many  of  the  New  Jer- 
sey cases  npon  flie  distinctions  between  the 
tiiree  powers  of  gorcrament  may  be  found  fn 
notes  to  articles  8,  4,  6,  and  6  of  the  conatitn- 
tl<ni,  printed  In  the  General  Statutes.  To 
hold  that  the  aete  required  of  tiie  secretary 
of  state  by  sectira  66  and  similar  enactments 
are  anything  bat  administrative,  would  be  at 
Tailance  with  prlndi^e  and  anthority.  It 
would  certainly  paralyn  the  department  of 
tanfctng  and  Insnrance^ 

tn  the  next  place,  It  la  said  ttat  the  eon- 
tracta  sued  on  are  not  rdnauranoe  contracts, 
and  therefore  are  not  within  the  section  »f 
the  insurance  act  on  whtcOk  the  plea  la  found- 
ed. It  is  plain  that  they  are  reinsurance  con- 
tract^ for  tiiey  rehmnn.  What  is  relnsur- 
ancef  It  Is  insurance  by  the  first  insurer  of 
the  whole  at  some  ptrt  at  hit  bitereat  im  tiie 
i1*  created  by  his  contract  of  tnauaoee;  or, 
M  it  ia  otherwise  defined.  It  la  tSw  cwitraet 
that  one  Insnrer  makes  wiUi  naeOtee  to  pro- 
tect the  first  b<MD  a  risk  he  has  ali<eady  a«- 
Bomed.  Port  Ina.  p.  *2Se;  M^,  Ins.  |  ft. 
It  appears  from  the  agreement  of  Oetober  10, 
1896,  that  the  Iowa  Lite  Insnnne*  Oompany, 
by  Its  policy  No.  ao.806,  had  lasoied  the  Ufe 
of  Joseph  Terrett  and  that  this  policy  was 
in  force  at  the  date  at  aald  agreement  The 
Iowa  Life  Insurance  Company,  therefore,  was 
mder  some  liability  against  which  tiie  con- 
tracts of  October  10,  1S96,  and  March  1,  1897, 
would  inevitably  (derate  aa  a  ctHuplete  or 
partial  Indemnl^.  This  la  reinsurance.  In- 
asmuch as  the  demurrer  tests  the  declaration 
as  weU  as  the  jdea,  it  may  be  asked  whether 
the  agreementa  sued  cm,  oonsldereA  as  con- 
tracts for  reinsurance,  are  sufficiently  plead- 
ed. It  la  a  cardinal  prtncfple  of  the  law  of 
reinsurance  that  a  reinsurer  cannot  be  liable, 
as  wxh,  for  more  than  the  amount  of  the 
primary  hisuranee.  In  Ibis  ease  neither  the' 
agreements  sued  on  nw  the  declaration  show 
what  the  amount  of  the  primary  Inauianca 
waa.  Oonaeqnantly,  tba  aom  of  HOOO,  men- 


tioned In  the  agreement  of  October  UK  1806; 
while  It  la  the  maximum  limit  of  the  defend- 
ant's liability.  Is  not  necessarily  the  m«i8ure 
of  that  UabiUty,  for  the  pUlnUfTs  UablUty 
under  policy  No.  20.808  may  have  been  for 
less  than  n.000.  We  think  that  the  dedara- 
tlott,  fairly  conatrued,  atatea  a  good  cause  of 
acticm  against  the  defendant  for  some  amount 
not  exceeding  $1,000,  which,  titough  unaped- 
fled.  la,  In  a  legal  sense,  certain,  because  it 
can  be  made  certain  by  referenoe  to  policy 
No.  20,806,  which,  the  declaration  aaya,  Is  the 
iwlmary  contract.  Our  conclusion,  then,  aa  to 
this  branch  of  the  case.  Is  that  the  contracts 
sued  on  ar^  on  their  face  and  by  their  nec- 
essary effect  reinsurance  contracts,  and  there- 
fore prima  fade  wltfaln  the  statute,  and  ttiat 
they  are  w^  pleaded  aa  against  a  gena«l  de- 
murrer. 

In  the  next  place.  It  Is  said  that  these  con- 
tracts, even  If  they  are  contracts  of  reinsur- 
ance, are  not  within  the  statute,  becanae  they 
relate  to  a  slngte  policy,  whereas  (to  quote 
from  the  brief  of  counsel  tot  the  plaintiff  In 
error)  section  66  "undoubtedly  wae  drawn  to 
meet  only  those  cases  whwe  an  Insurance  cc»n- 
pany,  by  a  cmitnict  reimured  Its  entire  rlaks, 
or  any  ctnalderaMe  portion  of  them,  or  whne 
a  company  by  a  single  contract  usumed  to 
carry  the  risks  of  another  corporation."  Leg- 
Islatlve  Intent  Is  learaed  from  statutory  Un- 
gual; regard  being  had^  In  the  Inteipreta- 
tlon  thereof,  to  the  requirements  of  grammar 
and  good  sense;  with  aome  aid.  eapeclally  tn 
case  of  ambiguity,  from  a  conrideration  of  the 
policy  and  purpose  of  the  enactment  It  Is 
said  to  be  Indubitable  that  seetlott  60  ^qHles 
only  to  the  reinsurance  of  the  entire  risks  of 
a  company,  or  of  aome  considerable  portion  of 
them.  Bnt  the  words  of  the  secti<»i,  which 
are  ntfamblguona.  not  only  do  not  dadaro  tbe 
Intent  thus  Imputed  to  them,  but  cpiesa  af- 
firmative a  different  Intent  Itic  statutory 
case  Is  not  the  reinsurance  of  an  the  rlllka  of 
a  company,  or  of  a  consMeraMe  porttoa  of 
Its  risks,  bnt  la  tiie  rehisuranee  of  any  ont- 
atandlng  ilska  A  contract  to  reinsure  S  pol- 
icy obUgations  Is  as  completely  within  the 
words  of  the  statute  aa  Is  a  contract  to  rein- 
sure 80,  or  800,  or  8,000  policy  obUgationB. 
The  hmgoaga  of  the  section,  by  Its  strict 
terms,  embraces  the  reinsurance  of  any  num- 
ber of  polldes  greater  than  one;  as,  tor  ex- 
ample, two.  It  Is  true  that  the  number  I  la 
not  eroly  dlvidble  by  8.  and  so,  in  order  that 
**two-tfalrds  In  number  of  the  holders  of  tiie 
polldes  proposed  to  be  reinsured"  should  as- 
sent to  the  reinsurance,  it  would  be  necessary, 
In  that  case,  to  exceed  the  fraction.  This, 
however.  Is  equally  trae  of  all  numbers  that 
are  not  eraily  divisible  by  9,  and  so  provee 
too  much  to  be  a  valid  argument  Would  It, 
then,  be  a  reasonable  conatraction  of  the 
words  of  the  atathte  to  hold  that  they  apply 
to  the  telnsaiance  of  any  number  of  polldes 
greater  than  one,  bnt  not  to  the  rdnsnrance 
of  a  afi^e  polh^T    This  OMUiGtloB  woidd 
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rmt  only  on  the  namm  f  oondatlon  of  the  we 
of  tiw  plural  nmnber  In  the  phrase,  *^der8 
of  the  poUctes.**  This  does  not  sattsfy  the 
mind,  for  the  plural  Is  often  convnilently 
used  to  Indnde  Uie  slnKiiIar.  Nor  does  the 
otmtext  Jar  vlth  the  opposite  oonstmctUni. 
The  antecedent  words,  "the  reinsurance  of 
any  •  •  •  ontatandlng  rlAs,"  may  wdl 
be  understood  to  cover  the  case  of  the  rein- 
surance of  any  single  ontstandtaig  risk.  One 
Is  certainly  at  least  two-thlnls  of  one^  Jnst  as 
tvo  are  at  least  two-^lris  itt  two,  and  as 
three  are  at  least  two-thlrda  of  four*  There 
can  be  no  sabstantlal  reason  for  discriminating 
hetween  a  retauoranoe  of  one  poll<7  and  a  ze- 
Insuranoe  of  two  pollclea.  Oar  condndtm 
on  tills  branch  of  the  case  Is  tiiat  the  contracts 
sued  on.  npon  a  strict  but  reasonable  Interpre- 
tatltm  of  the  statute,  are  within  it,  althmii^ 
tb^  letauan  but  a  single  policy  obligation. 

Agahi,  It  Is  insisted  that  these  contraeti, 
even  If  they  seem  to  be  covered  by  a  some- 
what Uteral  reading  of  the  statate,  are  yet 
outside  of  its  policy  and  purpine.  In  order 
to  place  this  proposition  Clearly  befrae  tiie 
mJnd,  It  Is  yrtil  to  quote  the  following  passage 
fiFom  the  brief  on  behalf  of  the  plahitUt  In 
error:  "The  8izty-«lzth  sectlcm  dearly  con- 
templates s<»ne  rearrangemoit  of  ttie  rdatlon- 
shtp  between  the  original  Insured  and  the  orlg- 
taial  InsuTW,  If  It  does  not  Intend  dearly  to 
Imply  that  It  Is  only  to  apply  to  cases  In 
which  the  reinsuring  compuiy  assomes,  by 
novatlcMi,  the  position  of  Insurer;  otherwise, 
the  language  and  provisions  are  meaningless. 
If  the  reinsurance  amtract  ccKiteoqjlated  did 
not  and  could  not  affect  the  agreement  and 
relationship  between  the  original  parties,  the 
poll^  holders  whose  *pollcles  were  pn^osed 
to  be  reinsured'  would  have  no  Interests  re- 
quiring protection.''  This  argument  la  found- 
ed on  an  accurate  view  at  the  law  of  reln- 
sorance,  and  might  have  mudi  force  if  ad- 
dressed to  ttia  legldature  ss  an  Inducement  to 
make  the  statute  somewhat  different  from 
what  It  IL  A  court,  hi  discharging  the  dntr 
ot  Interpretation,  must  be  cautious  In  giving 
eflMt  to  oonslderatlMiB  of  this  nature.  It  Is 
true  that  the  or^nal  pdky  bolder  la  m  party 
to  a  oontract  relnsnring  that  pOlky.  Aa  to 
him  It  Is  res  tntec  alios  acta.  Hastle  v,  De 
Peyster,  8  Calnes,  190;  IM;  Wood,  Ins.  p.  820; 
It  doea  not  bind  blm,  and  In  many  cases  will 
not  even  Indirectly  affect  him.  This  proposi- 
tion Is  clearly  stated  In  the  following  paasage, 
quoted  from  fhnezigon,  in  May  oo  Insoranee 
(at  secticai  12):  "TbB  original  contract  sab- 
elsta  precisely  as  It  waa  made,  without  re* 
newal  or  alteration.  The  relnsoranee  Is  abso- 
lotdy  foreign  to  the  first  Insured,  with  whom 
the  reinsured  contracts  no  sort  of  obligation. 
The  risks  which  the  Insunr  has  assumed  con- 
stitute between  him  and  the  reinsurer  the  sub- 
ject-matter of  file  cntraet  ct  rdnmmnee, 
•wtlA  h  a  new  contract,  totally  distinct  from 
the  flrit"  Sometimes,  It  Is  traa,  the  contract 
siq>eradds  t»  the  provliloos  Csr  sdnauiuos 


features  tha^  If  acoeptsd  br  tt*  ertsmal  pol- 
icy holder,  estaUlsb  a  direct  rdatlon  betwem 
him  and  the  reinsuring  company,  and  give  him 
a  right  ct  action  against  the  rdnsurer,  aa  np- 
«n  a  contract  made  for  lila  benefit  Wood, 
Ins.  p.  8211  Qlen  t.  bunrsnce  Gol,  60  N.  Y. 
879;  Fischer  v.  Same,  69  N.  T.  ISl;  Johannes 
T.  Insurance  Ok.  68  Wla.  DO,  27  N.  W.  414. 
But,  of  coarse,  no  todi  new  relation  can  be 
established  wltiioot  the  assoit  of  the  original 
policy  holder,  for  one  party  to  a  contract  can- 
not, by  any  bargain  that  ho  may  make  wiQi 
a  third  person,  deprive  the  other  party  ct  his 
right  to  rdy  w  Us  own  agreement.  Ohlef 
Justice  Buger  makes  some  valuable  remariu 
on  this  phase  of  the  sabiject  In  Fettle  v.  Em- 
pire Mut  Life  Ins.  Oo.,  82  N.  Y.,  at  pages  189 
and  llOi  He  says:  *Tba  circumstance  tbat 
an  Insurance  cqmpmnj  Is  authorised  by  stat- 
ute to  effect  an  insmance  upon  its  outstsndlng 
risks,  or  Is  permitted  to  dlsocmtlnua  its  tmal- 
ness,  and  wind  its  affairs,  does  not  re- 
lease It  from  any  of  Its  otlstlng  obligations. 
There  la  no  isrinclple  of  law  whldi  psrmlta 
an  Insurance  company,  any  more  than  a  pri- 
vate Individual,  by  its  own  act  to  avoid  tte 
perfonnance  of  its  contracts,  and  the  provi- 
sions ot  the  statute  In  question  were  tatended 
simply. to  empower  an  Insurance  company  to 
protect  Itself  by  voluntary  engagements  with 
others  from  eventual  or  continued  lou,  nod 
do  not  at  an  concern  the  persons  with  wbom 
it  has  previously  contracted.  An  lasnmnee 
onnpany  has  no  power  to  turn  Its  pcdlcy  bold- 
ers,  against  their  consent,  over  to  another 
company;  and  such  policy  holders  are  under 
no  obligation,  in  order  to  protect  their  legal 
rights,  to  protest  against  an  effort  to  do  ao. 
The  inq>lled  ccmtiact  <tf  an  ttiautance  ecnn- 
pany  with  its  pdlcy  hdden  Is  that  K  -will 
coniUnae  Its  business,  keep  on  hand  the  funds 
nqtilred  law  for  the  security  of  Ms  patrosiB. 
and  remain  in  a  condition,  so  long  aa  its  con- 
toacta  continue,  to  perform  its  oMlgatlona,  nnd 
when  it  fails  to  do  this  It  has  brfAen  its  en- 
gagements.** Wherein,  then,  does  the  bolder 
of  a  lite  tnaowice  p<^lcy  require  protection 
against  rdnsurance?  Owtahily  not  ai  to  bla 
right  to  stand  on  his  own  eontiaet,  Cor  ot  that 
nothing  can  deprive  him.  The  dangn  to  be 
avoted  Is  evldmtly  impatamentitf  valoa,  mak- 
ing his  contract  less  worth  standing  on.  In 
what  cases  may  this  danger  arise?  The  act 
oC  1877.  as  a  part  of  whldi  the  aeetlon  under 
oonslderatlon  was  flrat  passed,  moiOims  uw 
cas^  namdy,  where  the  assets  ot  a  company 
are  not  sufficient  to  reinsure  its  outstanding 
risks,  and  discharge  Its  total  actual  UablUtlflB. 
A  concrete  musttatlm  la  aflWded  by  the  ree- 
<Rd  of  the  dvU  and  cnmmal  aults  that  axome 
out  of  t2ie  afUn  of  the  Mew  Jacmy  Hntaal 
JUto  Insurance  Company.  Vofm  v.  Btate,  41 
M.  J.  law,  418;  Xd^  48  M.  J.  law.  672;  OnlU  t. 
Parker,  Id.  4S0^  Upon  a  emnparison  ot  datea, 
it  seems  Ukely  that  the  wreck  of  this  Instita- 
tkm  iffompted  the  passage  oC  ttw  act  of  ISTT. 
The  existence  of  danger  being  thus  made 
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dent  liir  ejcperlonce,  ttie  nibject  may  b* 
poMd  to  bare  presented  ItseU  to  tbe  mtod  of 
the  lOlst  legislature  Bomewhat  in  this  way: 
H«e  to  an  evil.  When  all  the  risks  ot  a  weak 
company  are  reinsured,  or  when  a  weak  com- 
pany Rinsnres  all  the  risks  of  another  com- 
Iiany,  this  erll  will  be  at  Its  maxlmnm.  When 
one  policy  only  la  relnsnred.  It  will  be  at  Its 
n<*T*tfniin*,  or  perhaps  at  Its  vanishing  i>olnt. 
How  shall  a  remedial  statate  be  f^anled^  U 
It  be  made  ^pllcable  only  to  a  reinsurance  of 
all  the  Ttska  of  a  oHninny*  It  wOl  be  easy  to 
evade.  If  It  be  made  applicable  only  to  the 
r^nsoianoe  of  a  "considerable  p»tIon**  of  tbe 
risks  ot  a  company.  It  will  be  Indefinite.  If 
It  be  made  applicable  to  not  less  than  some 
specified  fraction  of  all  the  risks  of  a  compa- 
ny, the  test  of  lorisdlction  will  be  arbitrary 
and  artificial.  Where  shall  the  line  be  drawn? 
It  seems  best,  on  the  wbide,  to  nse  langoaffe 
so  general  that  the  statute  wlU  cover  all  Im- 
aginable cases,  both  large,  and  small.  Thus 
tbe  leglBlatmre  may  be  thought  to  have  rea- 
soned, and  this,  at  any  rate,  it  appears  to 
have  done.  It  evaded  the  doubt  where  to 
draw  a  line  between  much  and  little  by  not 
drawing  It  at  all.  Shall  the  court  now  draw  a 
line  that  tbe  legislature  did  not  draw?-  If  the 
statute  la  not  to  be  Interpreted  acoH^ng  to 
its  terms,  one  of  two  courses  must  be  tak- 
en. The  court  must  either  interpolate  some 
criterion  of  its  own,  or,  avoiding  any  hard 
and  fast  line,  must  extend  the  pnrtectlon  of 
the  act  to  any  party  who  may  seem  to  need 
it  To  take  either  course  would  be^  not  to 
constme  a  statute,  bat  by  an  act  oC  judicial 
legislation  to  make  a  new  statute,  once  for  an, 
or  in  each  new  case.  It  may,  hideed,  be  that 
the  remedy  aiforded  by  this  act  Is  more  extofc- 
(dve  Hian  tbe  evlL  If  so.  tbe  result  may  be 
set  down  to  want  of  foreknowledge  and  to  the 
Infirmity  of  language;  In  other  words,  to  the 
dlfflcnlty  of  seeing  what  wOI  happen,  and  of 
devising  a  formula  at  once  comprehoisive  and 
elastic.  The  details  of  a  remedial  enactment 
are  committed,  within,  constitutional  bounds, 
to  tbe  wisdom  of  the  l^slature.  If  a  remedy 
so  afforded  in  idaln  terms  Is  thought  to  be  in- 
apt or  unreasonable.  It  is  ordinarily  not  fw  the 
conrto  to  grant  rdl^  Except  in  extreme 
cases,  governed  by  ccmstdOTatlons  far^gn  to 
this  Issue,  only  the  power  that  made  a  atatnte 
can  mend  it  Our  condnidon.  on  this  brandi 
of  tbe  case,  is  that  Inf  neoces  drawn  from  tbe 
genefial  policy  and  purpose  of  this  enactment 
do  not  warrant  us  In  holding  that  these  agre^ 
ments,  wMch  are  within  the  words  of  tbe  sets 
tlon,  are  aempt  from  Ito  <v>raaticra. 

Finally,  It  is  mged  that  the  agreemento  sued 
oo  came  bito  existence  In  tbe  dty  of  Phlladd^- 
phla,  and  were  good  at  common  law.  and  sot 
praaomaUy,  good  In  Pennsylvania^  and  henca 
should  be  enforceable  here  on  the  ground  of 
cfunlty.  The  agreements  ^>pear  on  their  face 
to  bave  been  made  in  tbe  city  of  Camden. 
Th»  dedacatloo  says  that  tiw  defendant,  on 
tbe  XOUi  of  October.  lS96t  agreed  In  wrltlnc, 


PbOadelpUa,  hi  the  atote  of  Fennsyltar 
nla,  to  wit.  at  Oamdoi.  In  the  county  of  Oam- 
den,  aforesaid."  The  locality  of  the  agree- 
va&xt  of  MarcA  1,  1807,  is  not  specified  in  the 
dedaratlML  The  Inquiry  Is  unimportant,  for 
tbe  defendant  is  a  New  Jersey  corporation, 
and  so^  In  making  these  contracts,  was  snb- 
Ject  to  onr  law.  The  Judgment  la  afflrmed. 

DBPUX  ud  QDUHEOUg,  J3^  dissent 


(m  N.  J.  B.  IM) 

WHITE  ct  al.  V.  WHITE  «t  UM, 
(Coort  of  Chancery  of  New  Jersey.   Fek  91; 

1900.) 

SBTTINO  ASIDB  CONTXTANCB. 

A  voluntary  conveyance  by  an  IIHterate 
man, .  unaccustomed  to  bustnefls  transBctions, 
of  BUbetantiallj  all  his  property,  in  makJug 
which  he  did  not  have  the  benefit  of  indebenf 
ent.  competent,  and  disinterested  counsel,  to 
make  him  fully  understand,  realise,  and  appre- 
cUte  the  full  practical  effect  and  consequence 
of  the  deed  dunng  his  lifetime,  though  he  was 
told  Kcnersli;  that  It  conveyed  the  property, 
and  which  contains  no  provisions  to  effect  the 
onderstandiog  of  the  parties  that  he  was  to  re- 
tain the  nse  and  ben^t  «t  tha  property  doitog 
hisUfe,wmbeBetadde. 

Bolt  by  Patrick  White  and  otbers  against 
John  P.  White  and  wlfa^  Decree  for  eom- 
^inantu 

Alan  H.  Strong,  for  complalnantu  BHas 
D.  Grimstead,  for  defendants. 


PITNET,  y.  0.  l%e  object  of  ^!s  bill  Is 
to  enjoin  an  action  of  ejectment  brought  by 
the  defendant  John  P.  White  against  the  com- 
plainant Sarah  Daly  to  recover  possession  of 
a  bouse  and  lot  situate  on  the  northerly  side 
of  Bishop  street,  near  the  comer  of  George 
street.  In  the  dty  of  New  Brunswick,  and  to 
set  aside  a  deed  of  conveyance,  which  is  the 
foundation  of  tbe  defendant's  title,  made  and 
executed  by  the  complainant  Patrick  to  the 
defendant  John  P.  White,  bearing  date  Hay 
8,  1888,  conveying  tbe  premises  In  (ptestim, 
which  constitute  the  homestead  of  Patrick 
White,  wbere  he  had  lived  for  many  years 
and  reared  his  fsmlly,  and  still  lives  with 
Mrs.  Daly.  The  ground  of  relief  set  forth  in 
the  bill  Is  that  tiie  complainant  Patrick  at 
the  time  of  the  execution  of  the  deed  was  ad- 
vanced In  years  (being  74  years  old),  nearly 
or  quite  blind,  entlr^y  Illiterate,  so  that  he 
could  neither  read  nor  write,  quite  unaccus- 
tomed to  business  transactlonB,  and  was  not 
conscious  of  having  executed  any  such  deed: 
that  no  demand  had  ever  been  made  for  the 
possession  of  the  premises  for  the  11  years 
that  intervened  between  Ite  date  and  the  com- 
mencement of  the  acti<m  ct  ejectment;  that 
the  same  was  procured  from  him  by  some 
aort  of  undue  Infiuence  or  fraudulent  Invo- 
sition;  and  that  Ita  odstoice  waa  ooneeatod 
from  an  merobera  ot  tbe  family  of  Ilfetrbft 
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WbttBL  ru  btU  further  aUegea  tbat  tlw 

deed,  tbough  fotlielr  vlthoat  oDOBldemtloii, 
wu  absolute  In  Its  terma,  and  la  tbe  nature 
ot  a  tCBtameutaiy  disposition,  and  should  have 
contained  a  power  of  revocation  on  the  part 
of  the  grantor.  The  answer  denies  any  and 
aU  fraudul^t  practice  or  Imposition,  and  al- 
leges that  the  deed  was  the  free,  voluntaiy, 
and  Intelligent  act  of  the  complainant,  and 
that  the  reason  why  no  claim  was  made  un- 
der It,  and  Its  existence  concealed,  by  de- 
fendant was  that  his  father  desired  and  ex- 
pressly reauested  that  the  defendant  John 
should  not  mention  It  while  PatrldE  lived,  and 
•  that  he  (John)  allowed  his  father  to  remain 
In  possession  of  the  house  and  premises,  "as 
had  been  arranged  and  agreed  up<Mi  at  the 
time  of  the  execuUou  of  the  said  deed."  This 
admission  in  Gie  answer  was  in  accordance 
with  the  actual  facts  as  fliey  appeared  at  the 
hearing,  and  upon  it,  In  addition  to  the  al- 
legation of  Imposition  upon  the  complainant,, 
counsel  based  an  attack  upon  the  deed  be- 
cause It  did  not  at  all  reserve  a  life  estate  to 
tbe  grantor.  The  eomplaluants  Sarah  Daly 
and  husband  are  joined  as  parties  complain- 
ant because  in  the  year  1898  the  complainant 
Patrick  White  and  his  wife,  since  deceased, 
conveyed  the  premises  !□  question  to  a  third 
party,  who  reconveyed  them  to  Patrleic  and 
his  wife  and  Sarah  Daly,  to  hold  as  joint  ten- 
ants. Patrick  purchased  the  premises  In  ques- 
tion from  Isaac  Fisher  by  deed  dated  De- 
cember 26,  184a  Later  on,  by  deed  dated 
April  8, 1866,  he  purchased  a  lot  of  land,  call- 
ed the  "Oommerclal  Avenue  Property,"  from 
certain  persons  of  the  name  of  Coffee,  the 
conveyance  of  which  vras  made  to  him  and 
his  wife,  Ann,  as  tenants  of  the  entirety. 
Later  on,  in  1884,  a  conveyance  was  made  by 
one  Stubelbein  to  Ann  White,  the  wife  of 
Patrick,  of  a  lot  of  land  situate  on  the  cor- 
ner of  Bishop  and  George  streets,  immediate- 
ly adjoining  the  homestead,  which  he  pur- 
chased of  Fisher.  Some  time  abont  that  date 
— 18S4— the  old  gentleman  became  totally 
blind,  from  cataracts  covering  both  eyes.  Of 
this  blindness  he  was  partially  relieved  by 
an  operation  made  on  the  12th  of  April.  1887, 
Trtileh  gave  him  partial  sii^t  in  one  eye,  so 
that  he  could  recognise  large  objects,  and 
move  abont  and  feel  his  w^y  by  the  use  of  a 
cane,  and  was  able  for  a  while  to  go  out  and 
walk  abont  tbe  streets.  Bat  the  covering 
over  the  eye  soon  returned,  and  within  a  year 
or  two  be  became  again  almost  totally  blind. 
He  bad  three  children,— Michael,  the  oldest, 
the  defendant  John,  about  46  years  of  age, 
and  the  complainant  Sarah.  John  was  and' 
Is  a  ratbn-  Intelligent  and  pretty  well  edu- 
cated person,  so  that  he  malotalned  the  posi- 
tion of  derk  In  the  jKtst  office  for  many  years. 
He  lived  at  home,  and  paid  a  small  sum- 
three  dollars  per  week— for  board,  until  bis 
marriage,  in  June,  1887,  after  which  he  left 
home  and  k^t  house  seven  blocks  away,  on 
Oeots*  street   At  that  time  there  was  111 


tv^lDg  betweea  him  and  Ua  mo^bmr  aad  ils> 
ter.  whleb  continued  for  a  year  ot  mors;  'Dm 
daughter,  Sarah,  had  for  years  before  that 
time  worked  out  as  a  dressmaker,  receiving 
wages  at  the  rate  of  a  dollar  and  a  half  a 
day,  as  often  as  die  got  wwk,  all  of  whldi 
she  turned  In  to  her  parents.  The  mother  was 
the  more  active  and  efficient  manager,  and, 
after  her  husband  was  disabled,  engaged  In 
some  small  pnreoitB  which  brought  In  some- 
'  thing.  The  daughter  married  In  September, 
1687,  and  lived  vrith  ha  husband  In  a  part  of 
the  homestead,  paying  a  small  rent  thersiar, 
and  asslstiiig  her  mother,  as  idie  baeame  dis- 
abled by  age,  in  the  cares  of  her  hoiisebf>td, 
and  also  in  caring  tor  her  father;  taA  OnaUy, 
for  sereial  years  prior  to  Oie  oommencemeit 
ot  the  salt  In  question,  she  was  bilged  to 
take  care  of  both  of  them,— the  fattier  havinc 
arrived  at  the  age  of  over  80,  wttta  many  In- 
flrmltlee;  the  same  being  true  of  the  mothCT, 
who  died  in  18S6.  ^The  father  was  swran.  da 
bene  esse,  at  his  house,  before  the  day  set  for 
the  bearing,  and  was  onable  to  attend  as  a 
wltnen  at  the  hearing,  to  explein  any  mat- 
ters that  were  advanced  against  blm.  He 
swears  that  he  went  wltii  John  to  a  bouse  la 
Mew  Brunswick,  there  met  two  othw  mea 
and  executed  a  wHt  and  that  be  subaeqoentlj 
executed  a  codicil;  that  he  never  executed 
any  deed;  that  John  made  him  execnte  tbs 
wilL  He  did  in  fact  execute  both  the  deed 
In  question  and  a  wlU,  both  at  one  sitting.  In 
the  preeence  of  his  son  John,  Mr,  Grlmetead, 
who  prepared  tbe  documents,  and  Ospt  Hoff- 
man, a  resident  of  New  Brunswick. 

^e  account  of  the  transaction  given  by 
the  defendant  Ji^  P.  White,  Capt  Hoff- 
man, and  Ur.  Orlmstead  is  as  follows:  Jolm 
swears:  That  his  father  told  blm  that  he  bad 
been  Induced  by  his  mother  to  make  a  will 
that  did  not  suit  blfti,  and  that  ha  wisbed 
to  assure  to  him  (John)  the  homestead,  as 
that  It  would  always  he  occupied  by  a  White, 
and  recpweted  blm  {Sobo.)  to  procure  a  lawyer 
to  prepare  the  papcca,  ,and  that  he  wisbed 
to  keep  It  very  quiet;  that  be  was  not  awan 
at  that  tdme  what  kind  of  papers  hla  fatber 
wished  to  execute,  but  tiiat  in  pnrsuaBCe  oC 
hU  request  he  visited  Mr.  Orlmstead  In  the 
evKilng  at  hla  house  In  Bahway,  12  ndlss 
away,  but  did  not  teU  him  that  a  deed  was 
contemplated,  and  made  an  appointment  tor 
him  and  Capt  Hoffman  to  meet  at  the  honss 
of  Mrs.  Ryan,  a  near  ndghbor  of  Jcdia's,  at 
A  certain  hour  on  the  Uh  ot  Hay,  1888.  Thia, 
It  will  be  perceived,  was  less  than  a  year 
after  John  was  married  and  I^t  home,  while 
the  bad  feeing  existed  between  him  and  his 
mother  and  slater.  (Neither  Orlmstead  nor 
HoflFman  were  friends  or  aoqualntances  ot 
Patrldc  Hoffman  was  on  rather  Intimate 
terms  with  John.)  That  they  met  at  Hxa. 
Ryan's  according  to  8{>pointmait  ThtA  tala 
father  came  to  his  (John's)  house,  and  brongbt 
with  him  the  Fisher  deed  ot  the  homestead, 
bat  no  otber  deed.   Tbat  they  went  CKons 
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tliere  to  Mrs.  Ryan's,  and  there  met  Mr. 
Odmstead  and  Capt  Hoffman.  That  then 
the  tfttber  prodnced  the  deed  and  took  the 
InltlatiTe;  told  Mr.  Orlmstead  what  he  wl ail- 
ed.—that  he  wished  to  fix  the  title  to  the 
homestead  In  John,  ao  that  It  could  not  he 
taken  away  from  him.  Mr.  Grlmsteed  asked 
him  If  be  wanted  to  make  a  deed  for  it,  and 
he  laid  that  he  did.  Mr.  Grlnutead  had  with 
him  a  blank  deed  and  a  supply  of  legal-cap 
paper.  That  he  drew  the  deed  from  the  old 
deed  brought  by  his  father,  explained  It  ful< 
ly  to  the  old  ffentlem&n,  and  the  latter  oe- 
cvtad  It  by  his  mark  and  acknowledged  It  la 
bit  presence,  and  In  the  presence  of  Mr. 
Hoffman.  Tbe  deed  Is  produced,  and  Is  so 
execoted.  The  penwork  of  Patrick's  signa- 
ture to  both  deed  and  will  was  done  by 
Grlmstead  in  the  usual  way,  namely,  the  old 
gentleman  touched  the  top  of  the  pen  while 
Orlmstead  made  the  mark.  Mr.  Grlmatead 
swears  that  after  the  deed  was  executed  the 
old  gentleman  said  that  he  had  other  prop- 
erty that  he  wanted  to  dispose  of,  and  he 
asked  blm  ff  he  wished  It  to  be  done  by  deed; 
that  he  said.  "No,"  a  wlU  would  do;  that  he 
then  stated  what  other  property  he  had;  and 
that  he  then  and  there  iirepared  a  will,  which 
la  produced.  It  was  executed  in  the  presence 
of  the  same  witnesses,  and  witnessed  by  them. 
By  that  win  he  gives  the  property  purchased 
of  Stnbelbeln,  on  the  comer  of  Geoi^e  nnd 
Blsht^  streets,  to  his  wife,  Ann.  (It  will  be 
observed  that  the  title  to  this  was  vested  al- 
ready In  Ann  White,  and  never  had  been  vest- 
ed In  the  testator.)  He  then  gave  to  his 
daughter,  Sarah,  the  complainant,  the  lot  of 
land  on  Commercial  avenue  purdiased  by 
him  of  the  Coffees.  <Thls  property,  It  will  be 
borne  in  mind,  belonged  at  that  time  to  him 
[the  testator]  and  his  wife,  as  tenants  of  the 
entirety,  and  his  power  to  dispose  of  It  de- 
I>ended  upon  his  surviving  his  wife.)  He  then 
gave  to  his  son  Michael  f2&,  declaring  that  be 
had  advanced  to  him  money  to  an  amount 
equal  to  the  propoty  given  to  his  daughter, 
Sacah.  Then  the  wUl  recites  that  he  had  this 
day  given  his  sod  John  a  deed  for  the  lot  of 
land  on  Bishop  street  which  he  bought  of 
Isaac  Fisher,  and  declared  that  he  Intended 
tbat  to  be  In  lieu  of  any  interest  which  he 
(said  John)  should  have  in  any  estate  of  which 
he  might  die  seised.  Then  all  the  rest  and 
residue  of  his  estate,  both  real  and  personal 
(and  there  was  no  proof  that  there  was  any 
othw  iHioperty),  of  which  he  might  die  seised, 
he  gave  to  his  executors,  to  be  divided  Into 
three  parts  (one-third  to  his  wife,  one-third  to 
his  daughter,  Sarah,  and  tme-thlrd  to  his  son 
John),  and  declared  that  the  bequest  to  his 
wifs  was  Intended  to  be  In  lieu  of  dower. 
The  deed  and  wlU  were  left  with  John.  John 
had  the  deed  recorded  on  that  day.  He  kept 
the  wni  and  deed  together  In  a  safe  place  un- 
til a  codicil  appointing  a  new  executor  was 
executed.  In  1894,  before  the  same  witnesses. 
No  member  of  the  family  ever  heard  of  the 
deed  untU  after  the  death  of  the  mother,  la 
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1888,  when  a  contest  arose  over  her  wHL  The 
father  had,  however,  told  his  wife  and  daogh- 
t«  that  he  bad  siaculad  a  wlU  by  dompnlufcrn 

of  John. 

The  account  of  tha  three  witnesses  John, 
Mr.  Grimstead,  and  Gapt  Hoffman— of  what 
occurred  at  Mrs.  Byan's  does.not  agree.  Mr, 
Hoffman,  examined  by  Mr.  Grimstead.  gave 
the  following  evidence:  "Q.  What  occurred 
first,  when  we  all  came  together  7  A.  You 
asked  Mr.  White  as  to  what  he  wished  to  have 
done  with  this  property.— which  way  he  want- 
ed to  have  it  disposed  of.— and  be  dictated  the 
entire  deed  of  what  be  wanted  done;  giving 
his  son  John  P.  White  ao  and  so,  and  bis 
daughter,  Sarah,  so  and  so;  also,  designating 
certain  lands  and  property-  to  his  wife.  In 
fact,  be  dictated  tba  whole  thing  all  the  way 
through,  as  yon  asked  him  questions  what  he 
would  want  next,  and  so  forth.  Q.  Ton  say 
he  produced  a  deed  there  from  wbldi  this 
deed  was  drawn?  A.  Yea,  sir.**  And  on 
cross-examination  he  states:  **Q.  And  Mr. 
Grlmatead  asked  htm  what  he  wanted  to  do 
with  his  property?  A.  Yea,  sir;  be  asked 
him  what  he  wanted.  H»  wanted  to  give  ao 
and  so  to  his  son  John  F.  White,  and  so  and 
so  (his  other  piece  of  property,  on  Oommer- 
cial  street,  I  think)  to  bis  daughtw;  and  glv- 
Ihg  the  whole  thlim;  what  he  wanted,— the 
whole  thing;  and  the  deed  was  drew  up  ac- 
cordingly. Q.  That  couv^aatlon  took  place, 
which  you  have  stated,  before  any  papers 
were  drawn.  Is  tbat  ao?  A.  Tes,  sir;  he 
stated  first  what  be  wanted  to  do,  and  then 
the  papers  were  drawn.  Tbat  Is  It.  exactly." 
Mr.  Grimstead  and  Jobn  swear  that  the  old 
gentleman  first  stated  that  he  wanted  the 
homestead  property  to  be  assured  to  John,  and 
tbat  the  deed  was  then  drawn,,  and  after  that 
was  done  the  dlqiKwltitm  of  his  property  was 
first  spoken  of.  They  clearly  separate  the 
two  transactions,  both  as  to  the  Instructions 
given  by  the  old  gentleman,  and  the  prepara- 
tion and  execution  of  the  papers;  while  Mr. 
Hoff  man,  whom  I  eonslder  to  be  the  more  re- 
Uatde  witness,  swears  that  the  lustmctions 
were  all  given  at  once,  but  the  deed  was 
drawn  first  and  encnted,  and  then  the  will 
vras  drawn  and  executed  afterwards.  They 
all  swear  tbat  he  produced  the  deed  of  the 
homestead  made  by  Fisher  to  him;  that  the 
deed  from  him  to  John  was  copied  from  It 
They  also  swear  that  be  himself  mentioned 
the  Stnbelbeln  property,  on  the  corner  of 
George  and  Bishop  streets,  and  the  Cottee 
property,  on  Oommerdal  avenue.  Mr.  Grim- 
stead denied  most  emphatically  that  he  went 
beforehand  to  the  clerk's  office  to  get  any 
memoranda  from  tbese  deeds,  or  obtained  any 
information  from  any  other  source^  except 
from  the  single  Fisher  deed  produced,  and  the 
Information  which 'the  old  gentleman  gave 
him.  It  Is  to  1)0  observed,  upon  a  careful 
reading  of  the  evidence,  that  no  one  of  the 
witnesses— not  even  Mr.  Grimstead  himself— 
ventures  to  say  that  ^e  old  gentleman  first 
suggested  a  deed,  bat  they  seem  to  have  takoi 
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It  for  granted  Ibat  be  irtatnd  to  annre  flift 
bonwatead  to  Jolm  by  meani  of.  a  deed,  rattier 
tbaa  a  wlU«  and  making  a  deed  waa  sns^^ted 
bj  Grlmatead.  Tbey  an  iwear  tbat  31r,  Orlm* 
stead  read  the  deed  over  to  htm,  and  asked 
him  If  that  was  tbe  way  be  wasted  It,  and 
tbat  be  said,  ''Tea."  Tba  nme  wltb  regard 
to  the  wUL  Bat  all  tbe  evidence  and  tbe  dr^ 
cumstancea  negative  the  Idea  that  any  ex- 
planation waa  made  to  blm  of  tbe  effect  of  ttie 
deed,  «  tbat  be  waa  In  any  wise  mads  to 
reallae  and  comprehend  tbat  tbe  resnlt  of  It 
would  be  ttiat  Jf^  could  tnm  blm  oot 
doors  the  next  day,  and  that,  even  If  be  were 
willing  to  truBt  his  son,  still  that  son  might 
die  In  Us  father's  lifetime,  leaving  Infant 
beta  who  wonld  be  nnder  no  moral  obligation 
to  respect  tbe  verbal  nnderstandlng  betweot 
the  father  and  son  as  to  the  possession  of  tbe 
homestead  during  the  remainder  of  the  Catb* 
er^s  life;  and,  further,  that  If  John  should  be 
nnfortunate  In  business,  and  become  Indebt- 
ed, bis  creditors  might  seize  It  to  satisfy  their 
debts.  Nor  was  it  suggested  to  him  tbat  bis 
own  and  his  wife's  InQrmltles  might  make  It 
necessary  for  them  to  sell  or  mortgage  It  for 
their  necessary  support  in  their  old  age.  But 
I  am  not  at  all  satisfied  from  the  evidence 
that  the  old  gentleman  was  ever  conscioas 
tbat  be  had  executed  a  deed,  aa  contradistin- 
guished from  a  will,  and  I  think  that  the 
weight  of  the  evidence  la  tbat  what  he  swears 
to  la  true,  vis.  that  he  supposed  he  had  execu- 
ted a  will,  and  was  not  conscious  of  having 
executed  a  deed. 

I  have  already  alluded  to  tbe  circumstance 
that  althot^gh  the  son  disavows  having  been 
told  by  his  father  that  be  Intended  to  make 
him  a  deed,  and  denies  that  he  Instructed 
Mr.  Grimstead  that  a  deed  was  to  be  drawn, 
yet  Mr.  Grimstead  nevertheless  swears  that 
be  was  Instructed  by  John  that  a  deed  was 
to  be  drawn,  and  brought  a  blank  to  the 
house  for  tbat  purpose.  I  have  already  al- 
luded to  the  discrepancy  between  the  evi- 
dence of  Capt  HofFman  and  that  of  Mr. 
Grimstead  and  John.  But  there  are  two 
other  matters  which  I  think  are  of  quite  a 
convincing  character.  They  all  agree  that 
Patrick  White  brought  a  single  deed,— the 
deed  of  the  homestead  property  from  Fisher, 
called  the  "Fisher  Deed."  The  voluntary 
act  of  the  old  gentleman  in  bringing  that 
particular  deed  to  the  rendezvous  is  natural- 
ly relied  upon  as  strong  proof  that  he  intend- 
ed to  convey  the  property  It  covered  to  hla 
son.  If  he  did  not  in  fact  bring  that  deed, 
tbe  principal  support  of  the  defendant's  oase 
In  that  behalf  is  destroyed,  and  the  defend- 
ants witnesses  shown  to  be  unreliable. 
Now.  that  deed  Is  produced  at  the  hearing, 
as  well  as  the  two  deeds  for  the  properties 
disposed  of  by  the  will.  The  daughter 
swears  that  those  three  deeds  were  kept  to- 
gether in  an  envelope  In  a  locked  drawer  of 
a  bureau  in  the  bouse,  of  which  her  mother 
carried  tbe  key,  and  that  she  always  knew 
them  to  be  there  whenever  there  was  occa- 


■lOB  to  ne  fbtm;  that  In  1806,  when  a  oon- 
veyance  of  the  property  In  question  was  made 
fay  Patrick  to  a  third  party*  ud  by  tbe  Oilrd 
party  to  blm  and  bla  wife,  as  tmanto  oC  tbe 
entltety,  and  agila  In  1808,  wfaoi  tbe  oonvcy- 
anee  already  mmtloned  waa  made  Patrick 
and  his  wUft  to  a  third  party,  and  by  blm  to 
Patrick  and  wUto  and  Sarah,  as  Joint  tenants, 
those  deeds  were  taken  from  the  bureau  by 
her  and  banded  to  tbe  loUcltor  who  prt^iared 
tbe  «»iveyance8«  and  then  pot  bade  again; 
that  she  never  knew  her  father  to  go  to  the 
drawer  and  take  them  %way;  that  he  could 
not  have  done  lo  wlttont  asking  her  motik« 
for  the  k^;  and  further,  undoubtedly,  in 
May.  1808,  be  was  so  blind.  ev«i  U  be  bad 
not  been  entire^  Illiterate,  and  unable  to  read 
or  write  and  so  distinguish  one  deed  from  an- 
other, that  be  could  not  have  picked  out  tbe 
Flsh^  deed  fnxn  tbe  two  otbera,  and  carried 
tliat  alone  to  tbe  rendezvous;  and  that  It 
wonld  have  been  difficult  for  blm  to  have 
done  so  without  she  or  her  mother  knowing 
It,  and  tbe  circumstance  would  at  once  have 
excited  the  attention  and  alarm  of  the  fan> 
lly.  The  next  circumstance  is  this:  the  de- 
scription In  the  old  Fisher  deed,  which  ^t- 
rick  Is  stated  to  have  produced,  is  as  fol- 
lows: "All  that  co'taln  lot  of  ground  lying 
on  the  northerly  side  of  Bishop  street  In  the 
city  aforesaid,  and  adjoining  lot  this  day  con- 
veyed by  said  Isaac  Fisher  to  Archibald  FVw- 
ter.  beginning  at  the  southwesterly  comw  of 
the  said  lot  of  said  Foster,  running  thence  on 
line  of  said  street  westerly  fifty  feet;  thence 
northerly  at  a  right  angle  one  hundred  feet; 
thence  easterly  at  a  right  angle  fifty  feet; 
thence  to  place  of  beginning."  It  will  be  ob- 
served that,  In  the  nature  of  things,  there 
could  not  have  been  any^  reference  In  that 
deed  to  the  record  of  the  conveyance  of  the 
adjoining  property  from  Fisher  to  Archibald 
Foster.  This  deed  from  Flsber  to  White  was 
recorded  on  December  80,  1848,  In  Book  4S, 
p.  896.  Now,  In  the  deed  here  In  question, 
prepared  by  Mr.  Grimstead,  from  Patrick  to 
John,  the  property  is  described  as  ft^ows: 
"All  that  certain  lot  of  land  and  premises  sit- 
uate, lying,  and  being  on  the.  northerly  side 
of  Bishop  street,  in  thedtyof  NewBnmswldE, 
county  of  Middlesex,  and  state  of  New  Jersey, 
adjoining  lot  of  land  conveyed  by  deed  of 
Isaac  Flsber  and  wife  to  Archibald  Foster, 
l3earlng  date  the  twenty-sixth  of  December, 
eighteen  hundred  and  forty-eight,  recorded  in 
Middlesex  county  clerk's  <^9ce.  In  Book  48  ot 
Deeds,  at  page  896.  Bee^nnlng  at  the  south- 
westM-Iy  comer  of  the  said  lot  ot  said  Fos- 
ter, and  running  thence  on  the  line  of  said 
street  westerly  fifty  feet;  thence  northerly  at 
a  right  angle  one  hundred  feet;  thence  easter- 
ly at  a  right  angle  fifty  feet;  thence  to  the 
place  of  beginning.  Being  the  same  premises 
conveyed  to  said  Patrld:  White  hr  deed  of 
Isaac  Fisher  and  wife  bearing  date  the 
twenty-sixth  day  of  Decnnber,  eighteen  hun- 
dred and  forty-eight,  and  recorded  In  Middle- 
sex county  clerk's  office.  In  Book.  48  oi  Deeds. 
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on  page  396."  Now,  tt  neltbw  Mr.  Orlm- 
stead  nor  John  P.  Wlilte  ever  went  or  tent 
to  the  clerk's  oflQce  to  obtain  a  deecrlpttoa  of 
the  homestead,  or  to  get  a  reference  to  the 
other  pTopertieB  which  the  old  gentleman  or 
bU  wife  ownedlf  how  came  It  that  Mr.  Orlm* 
Btead  waa  able  to  Insert  In  the  description  at 
fall  deed  what  la  not  found  In  the  descrlptlMii- 
of  the  deed  from  Fisher  to  Patrld^,— these 
words:  ''Recorded  In  Middlesex  county  clerk's 
office.  In  Book  48  of  Deeds,  at  page 
There  can  be  but  one  answer  to  this:  Either 
Jolin  or  Bir.  Grimstead,  or  eomebody  In  be- 
half of  them,  had  been  to  the  derk's  office 
and  fonnd  the  record  of  the  deed  from  Fisher 
to  Foster,  referred  to  In  the  deed  from  Fisher 
to  White,  and  recorded  Jnst  one  page  before 
it  In  the  record.  The  attention  of  counsel 
for  defendant  was  called  to  this  circumstance 
after  the  oral  argument  and  before  his  writ* 
ten  argument  was  submitted,  and  he  was  ask- 
ed to  explain  It  The  only  explanation  he 
could  give  was  that  possibly  he  had  left  the 
number  oi  the  book  and  the  page  blank  at 
the  time  he  prepared  the  deed,  and  filled 
tiiem  In  after  he  arrived  at  the  clerk's  office. 
But  a  careful  examination  of  the  deed  Itself 
discloses  to  my  eye  no  Indication  that  the 
figures  in  question  were  written  subsequent 
to  the  rest  of  the  script  The  Ink  Is  predsely 
the  same,  and  appears  to  have  been  written 
at  the  same  time,  and  Is  quite  different  In 
shade  from  that  used  by  the  clHk  In  making 
the  usual  Indorsement  on  the  deed.  These 
(dicnmstances  (namely,  the  Improbability  that 
the  old  geotleman  could  have  be^  able  either 
to  get  access  to  the  Fisher  deed  without  the 
MSlfltance  and  knowledge  of  hli  wife,  or,  If 
be  had  obtained  access,  to  select  It  from  the 
other  two,  and  take  It  to  the  house  of  Mrs. 
Byan,  and  afterwards  r^lace  It  In  Its  proper 
eoTelope,  and  the  tact  that  either  John  White 
or  Mr.  Grimstead  procured  the  description  of 
the  deed  In  question  from  the  clerk's  office, 
and  then  positively  denied  It  on  the  stand, 
the  result  of  which  Is  that  no  reliance'  can  be 
placed  upon  th^  evidence),  taken  In  con- 
nection with  other  circumstances  already  al- 
luded to,  lead  to  the  conclusion  that  the  old 
Fisher  deed  was  not  before  Mr.  Grimstead 
when  he  drew  the  deed  to  John,  and  that  the 
old  gentleman's  version  is  true,— that  he  was 
not  consdons  of  ever  having  executed  a  deed. 
No  doubt  some  paper  resembling  a  deed  waa 
produced,  which  at  this  late  day  Oapt  Hoff- 
man thinks  he  recollects  was  a  deed,  and  the 
old  deed  of  the  premises;  and,  no  doubt  the 
deed  then  executed  waa  read  over  to  the  old 
gentleman  before  he  touched  the  pen  which 
made  his  mark,  and  that  he  said  It  was  all 
right  But  It  does  not  follow  that  he  under- 
stood It  was  a  deed,  a*  distinguished  from  a 
wIlL  The  burdra  of  proving  this  Is,  under 
the  drcumstancea,  cast  upon  the  grantee. 
The  presumption  Is  against  him,  and,  in  my 
Judgment,  he  haa  not  overcome  tt. 

But,  if  I  am  mistaken  in  this  conclusion, 
tlM  other  groanda  takan  by  connsel  for  the 


com^alnanta.  and  mainly  relied  upon  by  him. 
must  resolve  the  case  in  tiia  complainants' 
favor.  Theoe  grounds  are  two,  either  of 
which  is  in  Itself  soffldent  to  Invalidate  the 
deed,  and  toey  auppcnt  eadi  othor:  First 
The  conveyance  was  purely  voluntary,  and 
disposed  of  sabetantlally  all  toe  grantor's 
property,  and  In  making  it  be  did  not  have  the. 
ben^t  of  the  advice  of  Independent  com- 
petent &nd  disinterested  counsel,  to  make  bim 
fully  understand,  realise,  and  appreciate  the  full 
effect  and  consequence  of  the  deed  during  his 
lifetime.  It  ts  not  enough  that  It  was  read 
to  him,  and  that  he  was  told  genoally  that 
It  conveyed  the  property  to  John,  and  that  he 
so  understood  ft  Sudi  an  "understanding"  It 
not  auffidoat  In  the  case  of  an  Ullterato  man, 
unaccustomed  to  business  transactiiHis.  The 
word  "understand."  so  much  used  by  lawyers 
and  Jurists  In  connecdoD  with  the  execution 
of  deeds,  wills,  and  sudi  inttmmeuts,  Indudes 
the  realization  of  the  practical  ^ects  and 
consequences  In^  every  direction  of  the  pro- 
posed act  be  it  deed  or  will.  In  the  s^nd 
place,  the  understanding  hetween  the  father 
and  son  waa  that  the  grantor  was  to  retain 
the  use  and  benefit  of  the  property  during  his 
lifetime,  and  a  danse  of  reservation  to  effect 
that  understandli^  was  not  inserted  In  the 
deed.  This,  also,  is  a  fatal  defect  The  au- 
thorities In  support  of  this  position  In  this 
state  are  Gamsey  v.  Mundy,  24  N.  J.  Eq.  243; 
Muloch  T.  Muloch,  SI  N.  J.  Eq.  S94;  BdJirtling 
V.  Martllng,  47  N.  J.  £q.  122,  20  AtL  41;  Hall 
V.  Otterson,  S2  N.  J.  Dq.  522,  28  Atl.  907;  and 
Lovett  V.  Taylor,  54  N.  J.  Bq.  311,  34  AU. 
896.  The  older  authoritltis  are  collected  In 
Gamsey  v.  Mundy  and  Muloch  v.  Muloch. 
Ttie  latter  case  is  peculiarly  applicable  here. 
The  prindples  upon  which  the  courts  act  In 
such  cases  are  there  Inmlnoasly  set  forth,  and 
I  deem  it  not  worth  while  to  repeat  them  here. 
I  will  advise  a  decree  that  the  injunction  be 
made  perpetual,  the  deed  from  the  fiither  to 
the  son  be  declared  and  decreed  to  be  void, 
and  tbe  son  and  wife  directed  to  ncoav^  to 
thefafiier. 


(«  K.  J.  L.  606) 

TBUU  REFORMED  DTTTCH  CHUROH  OF 
PARAMUS  V.  ISERMAN  et  al. 

(Sn^eme  Court  of  New  Jersey.  Feb.  2S,  19000 

RMJOIODS  SOCIBTIBS. 

As  between  two  opposing  factioos  of  a  r» 
ligioos  assodatlon,  lana  acquired  by  the  asso- 
datlon  before  any  schism  arose  will  remain  the 
property  of  that  faction  which  abides  by  the 
doctrine,  prindples,  and  roles  of  the  ehureh 
government  wluch  the  united  body  professed 
when  the  land  waa  acquired. 

(Byllabna  bgr  die  OoutI 

Action  by  the  True  Befomed  Dntcb  Ohardi 
of  Paramua  against  Harvey  Ismnan  and  oth- 
ers. Rule  to  show  cause  why  actloa  dKHild 
not  be  dismissed.  Rule  discharged. 

Ai^ed  November  term,  1889,  before  DIZ' 
ON,  GDMMERB,  and  LUDLOW.  JJ. 
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Bakelaar  A  Gardner,  tor  pUlntlC  OaiMn 
&  Corbln,  for  defeDdaiiti. 

OUMMBRB,  X  Tlite  li  an  appUcatkn  to 
dismiss  an  actlMi  oC  ejectment  brongbt  In  the 
name  at  the  plaintiff  oiganlzatio)!  to  recover 
from  the  d^endants  the  poBaesslMi  of  the 
cbnrch  iHttperty,  the  gnnmd  of  the  application 
being  tha.t  salt  was  harought  by  the  attomeys 
without  the  anthwfty  ot  the  officers  of  the 
diorch  orgazUzatton.  The  qnestlca  upon  which 
the  detormlnatkn  at  this  application  depends 
is  whether  the  parties  at  whose  Instlgatloa 
this  action  was  begmi  or  the  d^endants  h«r»- 
Id  are  tbs  rightful  oOcen  of  the  Faramiv 
dbnrctu  The  foUowlng  Is  the  situation  dis- 
doeed  by  Oie  testimony  taken  on  the  mle  to 
show  eanse:  Prior  to  the  7tfa  of  JanasTy* 
Mr.  laerman  and  his  co^ef  endants  were 
the  minister,  elders,  and  deacons,  constltnting 
the  conslstoiy  of  the  True  Reformed  Dutch 
Church  at  Paramus.  On  or  about  that  day, 
tbey,  together  with  a  msjorltr  of  the  church 
congregation,  Toluntarlly  s^iarated  thems^Tos 
from  the  Rtformed  Dutch  CSiurch,  withdraw* 
tag  fnun  the  classh  of  HackeueaclE  <whlch  Is 
the  governing  body  havtug  JurlsdlctioQ  over 
the  Paramus  Church),  and  applied  for  member- 
ship In  the  body  of  the  Presbyterian  Cbnrdi. 
On  the  7th  of  February  following,  this  seced- 
ing faction  was  recelTed  Into  membership  In 
the  latter  wganlzation.  On  the  12th  of  April 
Uiereafter,  an  election  was  held  by  those  mem- 
bers <rf  the  Puamus  Ohurch  who  had  not  se- 
ceded  to  the  Preebytorlan  organization  with 
BIr.  Iserman  and  his  associates,  and  at  that 
election  the  gentlemen  by  whose  direction  this 
suit  was  instituted  were  chosen  as  the  con- 
sistory of  tlie  church.  On  the  18th  of  the 
same  month  the  classls  of  EUckensadc  too^ 
action  In  the  niatt^  by  ^brmally  d^>oshig  the 
defendants  as  the  consistory  of  Faramus 
Church,  and  atrlklng  their  names  from  the 
church  roll.  At  the  same  time  they  recognized 
as  the  true  consistory  those  chosen  at  the 
Chnrch  election  held  on  the  12tb  of  April. 
The  defendants,  notwithstanding  their  seces- 
sion from  the  church,  and  the  subsequent  pro- 
ceedings above  recited,  still  remain  In  posses- 
sion of  the  church  property.  On  these  facts 
we  condnde  that  the  attorneys  who  brought 
this  suit  had  legal  auth<»ity  to  Institute  the 
action.  By  voluntarily  squratlng  thems^ves 
from  the  Dutch  Church  and  Joining  the  Pres- 
byterian body,  the  defendants  abandoned  the 
official  positions  hi  the  formw  organization 
whlcb  they  had  theretof<»re  hdd,  and  left  thehr 
offices  vacant  The  subsequmt  action  of  the 
Hackensack  classls,  and  of  those  members  of 
the  Paramus  Church  who  had  remained  true 
to  the  Reformed  Dutch  faith,  constituted 
those  choseh  at  the  April  election  the  legal 
consistory  <tf  the  church.  This  being  so,  they 
manifestly  have  a  right  to  maintain  this  ac- 
tion. The  majority  ot  the  members  of  a 
church  cannot,  having  abandoned  the  religious 
taith  on  which  It  Is  founded,  hold  the  diurch 
property  against  the  minority  adhering  to 


such  faith,  me  ttUe  to  property  acquired  by 
the  aasodatloo  before  the  existence  of  a 
schism  wni  remata  in  that  fSactltm  of.  the  as- 
soclatloa  which  abides  by  the  doctrine,  prin- 
ciples, and  rules  of  the  ehorch  wtildi  tbe 
united  body  professed  when  tbe  property  waa 
aequh^  Smith  r.  Pedlgo,  14S  Ind.  801.  SS 
N.  B.  777,  44  N.  B.  868,  10  li.  B.  A.  483.  The 
rule  to  show  cause  will  te  iltehine^  wUb 
costs  to  the  plalntm. 


(H  H.  J.  L.  «•) 

TIMTONFALUS  T0BNFIKH  00,  T.  HAMCD 
etsL 

(Supreme  Court  of  New  Jersey.    Mardi  Ub 

1900.) 

TURNPIKS  ROADS— OFB2NINO  0ATB8. 
Proceedings  against  the  Tlntonfalls  Turo- 
ifikt  Companj  to  compel  tlie  keeping  open  of  its 
gates  because  its  road  is  out  of  repair  must  con- 
form to  the  act  relating  to  turnpike  companiea. 
approved  February  24,  1882,  and  Ita  aawte- 
ment  approved  March  23,  1802:  , 
(Syllabus  by  the  Court.) 

Certiorari  to  court  of  common  pleas. 

Action  by  George  I«.  Hance  and  otbera 
against  the  Tlntonfalls  Turnpike  Company. 
Judgment  for  plaintiffs.  Defendant  brings 
certiorari.  Proceedings  set  aside. 

Argued  February  term,  1000.  before  LUIK 
LOW.  GOLLUfS,  ud  Dsxas,  n. 

Bobart  AJlm,  JTk,  tar  BwaBeulur, 

DIXOX,  J.  The  charter  of  tbe  TlntonfUUlB 
Turnpike  Company  (P.  U  1868,  p.  an- 
thorizw  It  to  construct  two  turnpikes  In  the 
county  of  Monmouth,— one,  caBed  the  "Main 
Tomplke^^  leading  from  Ooltaneck,  tfaroagb 
Tlntonfalls,  to  Mrewsbnry;  the  other,  called 
the  "Branch  Turnpike.**  leading  from  Tlntoa- 
falls  to  Woolcalf s  Comer,  near  Batontown. 
The  twentieth  sectfcot  of  tbe  charter  dedares 
that  **lf  tbe  company  ahould  not  keep  eltlitf 
of  the  said  roads  Id  repair,  and  complaint 
thereof  ^all  be  made"  to  any  Judge  of  the 
court  of  common  pleas,  he  may  take  measarea 
to  compel  the  opening  of  the  gates.  The  pres- 
ent complaint  merely  alleges  that  "the  turn- 
pike road  located  In  Honmonth  cotmty,  owned 
and  controlled  by  the  Tlntonftdls  Tompfke 
Oompany,"  is  out  of  repair,  without  indicatlns 
which  of  tbe  two  roads  Is  tbe  subject  of  com- 
plaint Dvett  under  the  charter  Uils  Is  too 
general.  But  section  20  of  the  charter  Is  «a- 
perseded  by  the  supplement  to  the  act  relattng 
to  turnpike  companies  passed  March  23,  1802 
(P.  U  1802,  p.  194),  which  requires  still  more 
particularity.  It  provides  that  Ihe  complaint 
shall  state  the  part  of  the  road  that  is  out  of 
repair,  and  shall  specify  the  particular  defect 
It  also  requires  that  &s  a  preliminary  to  tlie 
hearing  before  the  Judge  of  the  common  pleas, 
five  days'  notice  in  writing  shall  be  given  to 
the  turnpike  company,  specifying  the  particu- 
lar part  of  the  road  and  the  particular  defect 
complained  of.  These  directions  appear  not 
to  have  been  followed  tn  the  iffoceedtag*  bow 
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under  rerleir,  and  therefore  tbe  judge  did  not 
acqnlre  legal  jnrlsdlctlon  of  the  matter.  Hw 
pneaadlnga  moft  l»  mt  uMb,  wltb 


(M  N.  J;  I*  «9) 

BfTLLTTF  r.  -  ffT  ATB. 

(Bnpreme  Court  of  New  Jersey.  Feb.  28,  IBOOi) 

BUBOUJIT— INTENT  TO  STHAl* 

When,  to  Joetify  ft  coovlctioa  Dpon  an  in- 
dictment, an  Intent  to  steal  most  be  prored,  it 
la  error  to  diarge  that  a  mere  taking  of  prop- 
«t7  will  jQstify  the  Inference  of  each  intent, 
if  the  drcamstances  appearing  in  proof  may 
Justify,  also,  the  inference  that  the  taklnsr  was 
without  intent  to  permanently  deprive  the  own* 
er  of  his  property  therein,  bat  was  a  mere  Inci- 
dent of  a  r^rehensible  trespass  tor  which  a 
dril  action  for  damages  woud  M; 
(Syllabus  try  the  Oourt.) 

Error  to  the  eonrt  of  qoartw  ksbIoiu^  Gape 

May  county. 

Logan  M.  Bullitt  was  donvlcted  ot  bur^ry, 
and  brings  error.  RevNved. 

Aigned  November  term,  18B9,  before  the 
CHIEF  JUSTICE  and  DEPUB,  TAN  STCK- 
SU  «Bd  LIPPIMCOTT,  JJ. 

Robert  H.  UcCarter.  for  plaintiff  In  error. 
Undley  If.  Garrlion,  for  the  State. 

MAQIE,  C.  J.  Tbe  eonrlctlon  tit  tbe  plaln- 
tffl  tai  «Tor,  dUMdoaed  hy  the  record  brought 
iMm  br  ttte  writ,  wu  baaed  open  a  gnkeral 
Terdlet  ol  gnllty  tonid  by  a  jnry  opoo  tbe 
trial  of  an  Indictment  against  him  containing 
fire  counts.  Tbe  flrst  count  charged  him  with 
ImAtaig  and  entering  by  night  an  office 
bonding  ot  Jamea  B.  Taylor,  with  taitent  to 
■teal;  tbe  aecond  oomt  charged  him  with 
breaUng  and  entering  by  day  an  office  bnlld- 
tDV  of  aald  Taylor,  with  like  Intent;  the  tUrd' 
emmt  cbaiged  bfan  with  entering,  without 
brMUng,  an  office  bnlttUng  of  aald  Taykv, 
-wltb  a  like  Intent;  tbe  fourth  count  chained 
blm  wltb  the  larceny  of  cntaln  receipts,  ac- 
.connta.  and  papcn  of  aald  Taylor;  and  the 
last  comit  charged  btan  wltb  receiving  certain 
papers  of  said  Taylor,  before  unlawfully  stol- 
en, knowing  them  to  have  been  ao  imtaw- 
folly  stolen.  Tbe  bllla  of  exception  disclose 
tbat  upon  tiie  trlat  of  tbe  Issne  made  by  the 
general  plea  oi  not  goilty  Interposed  by  plaln- 
tUt  In  error,  after  tbe  state  had  presented  eTl> 
deoce  and  r»ted  its  case  the  connael  for  plain- 
tiff In  error  opened  the  defense,  and  stated 
certain  facta  which  he  inopoaed  to  prove. 
Thereupon  tbe  counsel  representing  tbe  state 
admitted  the  troth  of  tbe  facts  so  stated,  and 
the  case  went  to  tbe  jury  upon  each  admis- 
sion. 

Tbe  assignments  of  error  present  many 
qoestlona  oS  conriderable  importance,  but  It  la 
deemed  nnnecessary  to  consider  more  than  one 
of  tbem,  aa,  In  oor  jodgment,  It  clearly  dis- 
doaea  rerraalble  error.  Upon  the  evidence 
addoced  fw  the  stat^  a  Jury  may  have  been 
wananted  In  flndtaig  tbat  plaintiff  in  error 
bad  caused  an  office  building  occupied  by  Tay- 
loTt       boot  upon  tbe  land  of  ibe  South  Jer^ 


sey  Railway  Company,  to  be  entered  and  torn 
down,  and  had  taken  therefrom  c^taln  pa- 
pers, inrtuding  papers  of  tbe  Franklin  Electric 
Light  Company,  erf  which  plaintiff  lo  error 
was  president,  and  of  whtcb  Taylor  had  for- 
meily  been  an  empIoyA  aa  manag».  By  tbe 
opening  of  counsel  for  plaintiff  in  error,  tbe 
following  facte  were  stated,  and,  aa  we  have 
said,  admitted  to  be  true,  vtaL:  That  plaintiff 
In  error  claimed  that  Taylor  had  been  dla- 
charged  from  his  employment  aa  a  servant  of 
the  electric  Ilgbt  company;  tbat  plaintiff  in 
error  took  the  papers  in  tbe  office,  and  aelect- 
ed  carefully  therefrom  those  which  belonged 
to  tbe  electric  light  company,  which  he 
In  his  possession,  as  president  of  tbat  com- 
pany; that  he  placed  the  remaining  papers  in 
a  desk  which  had  beat  In  the  offloe,  and  In 
a  barrel,  and  put  the  deek  and  barrel  hi  a 
place  contiguous  to  the  site  of  the  demolished 
office,  of  which  Taylor  bad  notice  shortly  aft- 
er. It  la  obvious  that,  ai>on  these  proved  and 
admitted  facta,  it  became  a  question  for  the 
jury  whether  tbe  acts  of  plaintiff  in  error, 
however  reprehensible,  and  however  they 
might  subject  blm  to  liability  In  a  dvU  ac- 
tion for  damages,  evinced  a  crime.  Whether 
they  showed  crime,  or  not,  depended  on  the 
intent  with  which  they  were  done.  If  the 
Intent  was  merely  to  demolish  the  building, 
and  take  from  Taylor's  possession  tbe  papers 
of  the  electric  light  company,  of  which  plain- 
tiff In  error  was  president,  It  was  a  trespass, 
and,  however  high-handed  and  indefensible, 
was  redressible  only  by  civil  action.  If  the  in- 
tent was  to  take  and  appropriate  the  private 
papers  of  Taylor,  a  conviction  under  some  of 
the  counts  might  perhaps  properly  follow.  Un- 
der these  circumstances,  the  trial  judge  was 
requested  to  charge,  and  did  charge,  that  if 
plaintiff  in  error  only  took  and  kept  the  pa- 
pers of  the  electric  light  company,  yet,  on  the 
proof  that  papers  of  Taylor  were  removed 
and  taken.  It  was  immaterial  what  was  done 
by  plaintiff  in  error  with  them,— **lf  he  took 
them,  he  Is  guilty.**  The  charge  In  this  re- 
spect Is  supported  In  argument  here  upon  the 
case  ot  State  v.  Davis,  38  N.  J.  Law,  176,  but 
this  argument  is  based  on  a  misconception  of 
what  was  decided  In  that  case.  It  there  ap- 
peared that  tbe  accused  had  taken  a  horse 
and  wagon  from  In  front  of  the  residence  of 
the  owner,  and  driven  off  for  some  distance, 
and  then  abandoned  the  horse  and  wagon, 
without  any  offer  to  return  tbem  to  the  owner, 
or  to  notify  him  where  they  could  be  found, 
or  to  secure  tbem  where  the  owner  might 
find  them.  It  was  rightly  held  that  such  acta 
might  justify  an  inference  of  an  intent  at  the 
time  of  taking  to  deprive  the  owner  of  his 
property,  which  intent  was  abandoned  when 
detection  became  imminent,  and  tbat  such  an 
Intent  would  constitute  the  crime  of  larceny. 
It  had  before  then  been  decided  in  this  court 
that  the  crime  of  larceny  was  only  committed 
when  goods  were  taken  with  an  Intent  to  per- 
manently deprive  the  owner  of  tbem,  and  that 
whether  the  taker  bad  tbat  Intent,  or  only  an 
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intort  to  vn  MM  fMdt  taopeniUr.  wu  a 
quwtloii  tor  tttt  JOEy.  State  t.  Bootti,  28  If. 
J.  Ism,  28.  Hie  liicbnietlOM  to  ttie  Jnry  nn- 
der  coiuldentlai  cumot  be  ■qnued  iritli  tbe 
pcliHtfplet  of  tlKK  deditaii.  Tlie  mare  tak- 
Inf  of  Taylor's  papers  did  not  wtabUib  tbe  In- 
tent to  steal  titMxgeA  In  tbe  flrat  three  coimti, 
nor  tbe  larceny  or  receiving  charged  In  the 
Tomalnlng  cmmti.  It  'wae  a  qoeation  for  tba 
jury  whether  there  was  an  Intent  to  deprlre 
the  owner  of  his  property  In  his  papers  per- 
manently, and  not  merely  temporarily,  during 
tbe  trespass  and  demolition  of  the  bnUdtng. 
The  evidence  contained  In  the  UUs  of  excep- 
tions was  so  plainly  insufficient  to  Justify  an 
Inference  of  tbe  criminal  Intent,  that  I  think 
a  direction  a  vwdlct  for  defendant  might 
have  been  given.  For  this  reason*  tbe  judg- 
ment must  be  reversed. 

ffl  N.  J.  L.  800) 
UFPINGOTT  V.  SUPRBMB  COUNCIL 
BOTAL  ARCAXUH. 
(Ooort  tt  Brrors  and  Appeals  of  New  Jersey. 
March  0.  1900.) 

TRIAZ.-DIRECTINO  VBRDICT. 
It  Is  the  duty  of  a  court  to  control  a  jury 
la  Its  verdict  by  a  bindio?  iostraction,  when 
the  testlmoDy  In  the  case  will  not  support  any 
other  verdict  than  that  which  Is  directed. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Atlantic  county. 

Action  by  Miranda  K  Llpplncott  against  the 
Supreme  Council  Royal  Arcanum.  Judgment 
for  plaintiff.  Defendant  tarings  error.  Re- 
versed. 

W.  Holt  Apgar,  for  j^ntlff  in  enor. 
Thompson  *  Cole,  for  defendant  In  error. 

017MHMIB,  J.  This  action  was  bronght  by 
Miranda  B.  Ltpidncott  to  recover  the  amount 
alleged  to  be  due  upon  a  benefit  certificate  Is- 
sued to  ha  husband  by  the  Boyal  Arcanum, 
and  1^  Its  terms  payable  upon'  his  death  to 
his  widow.  The  certificate  sued  on  was  Is- 
sued on  FelvnarT  28, 1806,  to  WllUam  B.  Llp- 
plncott, who  was  at  that  time  a  member  trf 
tbe  defendant  organlsatlcm.  By  Its  terms  the 
society  agreed  that,  upon  compliance  by  tbe 
husband  with  certain  conditions  contained  In 
the  certificate  It  would  pay  to  his  widow,  out 
of  Its  wldowi^  and  orphans*  benefit  fond,  a 
sum  not  exceeding  18,000,  upon  satisfactory 
evldmce  of  his  death  and  the  sairender  of 
the  certlflcatb  One  of  &e  conditions  contain- 
ed In  ttie  certificate^  a  compliance  with  which 
was  made  a  inerequlslte  to  a  right  of  recov- 
ery thereon,  was  that  tbe  statement  made 
tbe  husband  In  his  application  for  member- 
ship, and  the  statement  certified  by  him  to  the 
medical  examiner,  "be  made  a  part  of  this 
contract"  He  stated  In  tbe  awUcation  for 
membership  that  be  had  no  Injury  or  disease 
which  would  trad  to  shorten  his  life,  and  that 
be  was  at  the  time  of  making  tbe  appUcatioa 
In  good  health.  Among  the  statementi  cer- 
tified by  him  to  ttis  medical  ocamlner  were 


tbe  AiUowing:  That  be  had  nevw  undergone 
any  surgical  operafltm;  that  he  had  never 
bem  afflicted  with  catarrh;  Uiat  he  was,  at 
tiie  time  of  msklng  the  statements,  In  sound 
health.  Olke  trothfiilneBa  of  ttcb  of  these  sev- 
eral stetemoits  was  warranted  by  Llpplncott 
The  defsnse  Interposed  by  the  sodety  as  a 
bar  to  the  plalnUff's  rl^t  of  recovery  on  tiw 
cortiflcate  was  mlHrepresentatiui  as  to  Uw 
^jtpllcanfs  physical  condition,. and  breach  of 
the  warranties  ccmtalned  In  ids  application 
and  in  tbe  statement  certified  by  him  to  tin 
medical  examlnor.  At  tbe  dose  of  the  testi- 
mony there  was  a  motion  on  tiie  part  of  the 
defendant  to  direct  a  verdict  In  ite  favor.  The 
motion  was  refused,  tiie  case  was  snbmltted 
to  the  Jury,  and  a  verdict  rendered  for  the 
plaintiff.  The  question  presented  by  this  writ 
of  error  is  whether,  upon  tiie  nndlq;inted  testi- 
mony of  the  case,  the  defendant  waa  entitled 
to  a  binding  instruf  tton  to  the  jury.  It  had 
been  proved  bf  the  defense>  snd  not  contro- 
verted by  tbe  plaintiff,  that  Upplncott,  at  the 
time  of  his  implication  for  Insnranc^  waa  suf- 
fering &om  catarrh  of  the  throat  that  he  was 
under  medical  treatment  for  that  disease,  and 
that  he  remained  under  such  treatment  until 
his  death,  which  resulted  trom  consnnwtlon. 
It  had  atoo  been  proved  that,  some  months 
prior  to  the  making  of  tbe  aiwUcatlon.  be  had 
nndergone  a  sni^cal  op«Btion,  the  ol^eet  of 
whidi  was  the  removal  of  the  snbmaTinary 
gland  upon  the  left  side  of  tbe  jaw,  the  op- 
eration having  been  rendered  necessary  by  flie 
diseased  condition  of  the  gland.  No  attenqnt 
was  made  to  discredit  the  witnesses  who  so 
testified.  It  Is  contended  upon  tiw  port  of 
tbe  detsnse  that  the  warranties  of  the  tmth, 
both  of  the  statements  contained  in  the  appli- 
cation for  Insurance,  and  oT  tbe  statements 
made  to  the  medical  examiner,  are  absolnte; 
that  the  stetement  made  by  the  appellant  that 
he  bad  never  suffered  from  catarrh,  and  tbe 
further  statement  that  be  bad  never  nndn^ 
gone  a  suitf  cal  operation,  were  eadi  of  tiiem 
In  fact  fslse,  and  therefore  avoided  the  coo- 
tract  of  Insurance,  evm  if  they  were  hon- 
estly made  by  tbe  applicant  nnder  tiie  belief 
tiiat  they  were  true.  This  Is  the  construction 
put  upon  warranties  rimllar  In  character  by 
the  conrt  of  i^ipeals  of  New  York  In  the  case 
of  Foley  v.  Royal  Arcanum,  151  N.  T.  106,  4B 
N.  B.  466. 

The  plaintiff,  on  fbm  other  hand,  contends 
tiiat  the  warranties  under  cmuldemtloa  won 
not  absolute  In  their  character,  bnt  were 
merdy  that  the  statonente  refemd  to  were 
true  to  the  best  of  tiie  applicants  knowledge 
and  belld^.  Anders  v.  Supreme  Lodges  61  N. 
J.  lisw,  ITSt  IT  AtL  lie.  is  dted  to  support  - 
this  contention.  Tbe  question  argoed,  al- 
though an  Intraestlng  tme,  Is  not  Invidved  In 
tbe  deddtm  of  this  esse;  for.  If  the  decedeot 
warranted  only  the  honesty  of  his  statements, 
the  proote  ^owed  a  dear  breadi  of  that  war- 
ranty. He  must  have  known,  when  be  de- 
dared  that  he  bad  never  suffered  froas  ca> 
tarrh.  that  this  was  untroe^  for  he  was  then 
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being  treated  by  Ua  pbyilcUn  Cor  that  di»- 
eM&  He  Ukewiae  mutt  bave  known  that  he 
van  making  a  false  statonent  when  he  de- 
dared  ttiat  he  bad  nevvr  imdergmie  a  aar^- 
cal  opetatlon.  The  nnlmpeadied  testimony  In 
ttae  caw  li  eondoslre  upon  tbla  point,  and  a 
verdict  for  the  plaintiff  cannot  be  snpported 
without  disregaiding  it  This  being  so,  it  was 
the  duty  of  the  trial  court  to  contnd  the  Jury 
In  Its  action,  and  direct  a  Terdlct  for  the  de> 
fendant  Baldwin  Stunntm,  48  N.  J.  Iaw, 
086;  Gme  t.  Oaldwell.  62  N.  3.  Iaw,  216,  18 
AO.  188;  Haines  t.  Trust  Oo..  66  N.  3.  lAw, 
812,  28  Aa  706.  The  Judgment  under  review 
■hould  be  rerened. 


(«  N.  J.  t.  S») 

8TATB  ex  ret.  JISFFERSON  r.  BOASD  OF 
EDUCATION  OF  CITY  OF  AT- 
LANTIC crrr. 
(Snpreme  Court  of  New  Jersey.   Dea  29,  180D.) 
MAHDAUUS— WHBN  ORAM  TED. 

This  court  may,  in  the  exercise  of  its  di»- 
cretioD,  refuse  to  interfere  bjr  mandamus  in  a 
controrersr  cognizable  by  the  special  tribunals 
crested  by  the  scbuol  law  of  this  state,  where 
an  appeal  to  such  tribunals  has  not  been  made. 
(S/Uabos  by  the  Court.) 

Avgllcatk»  by  Uw  etats,  on  t3ie  relatlai  of 
Onzlefl  Jefferson,  for  a  writ  ot  mandamus 
againet  the  board  of  education  of  the  city  of 
Atlantic  aty.  The  rule  required  tte  b«ud  of 
education  of  the  dty  of  Atlantic  Qty  to  meet 
togetlier,  and  by  resolutloii  order,  direct,  and 
instruct  tlie  teadiers  of  tlw  Indiana  Annus 
Sdiool  to  receive  Into  that  echool  flw  son  of 
the  r^tw,  who  had  been  in  attendance  tliers 
inior  to  the  establishment  of  a  school  nearer 
to  relator's  place  of  residence.  Rule  dischsr- 
Ced. 

Argued  November  term,  1889,  before  GAB- 
RISON  and  COLLINS,  JJ. 

J.  I4.  Van  Syckel,  for  the  role.  &  a  God- 
frey, for  respondent. 

PBR  CURIAM.  We  think  that  this  appli- 
cation Is  premature.  Tbe  controTersy  arose 
under  the  school  law  of  tbe  state,  to  wit,  un- 
der section  181  (3  Gen.  St  p.  3I0&«).  Section 
28  of  the  school  law  provides  that  "in  all  con- 
troversies arising  under  the  school  law  tbe 
oidnlon  and  advice  of  the  county  superintend- 
ent BhaU  first  be  songht  and  from  him  ap- 
I»eal  may  be  made  if  necessary  to  the  state 
superintendent  of  public  instruction,"  who,  by 
the  thirteenth  section,  "shall  decide  subject  to 
appeal  to  the  state  board  of  education,  and 
without  cost  to  ttSe  parties,  all  controversies 
or  disputes  that  may  arise  under  the  ichool 
laws  of  the  state,  *  *  *  and  his  decldon 
shall  be  binding  until  a  different  decision  shall 
be  gtvm  by  the  state  board  of  education.** 
Tbe  erection  of  this  chain  of  tribunals  Indi- 
cates a  legislative  poUcy  to  place  tbe  redress 
of  snch  grievances  In  the  first  Instance  In,  the 
hands  of  the  higher  school  authorities.  Buren 
T.  Albvtson,  BA  N.  J.  Iaw,  7%  22  AtL  1063: 


nMuupson  T.  Board,  ffr  M.  J.  Law,  ^8,  SI 
AtL  168,  This  admlnlstrattre  policy,  and  ttie 
obTlouily  wise  groimd  npcni  which  It  rests, 
iMve  weli^t  wltii  tills  court  when  called  vj/aa 
to  exercise  a  sound  Judicial  discretion  such  as 
is  now  invoked.  The  relator's  grleranae  is 
one  that  ttie  special  statutcwy  tribuiuls  creat- 
ed by  tiie  sdiool  lav  are  aoQioiIaed  to  bear 
and  are  competent  to  redress,  without  In  the 
least  abridging  Us  right  of  access  to  tiili 
court  should  relief  be  denied  him.  The  emi> 
nent  pro^iety  of  requiring  the  rdator  to  pnr> 
sue  tbe  remedy  thus  provided,  and  the  ex- 
treme Inexpediency  of  tbe  Initial  Interference 
by  this  court  in  controversies  between  paredls 
and  teachers  with  reject  to  sdiool  manage- 
ment, are  so  plain  tiiat  onr  dear  duty  is  to 
deny  the  writ  of  mandamus  for  wtaldi  appli- 
cation lias  been  made.  In  Uie  case  of  Pierce 
T.  School  Trustee^  40  N.  J.  Lew,  76;  tte  Cacto 
before  this  court  were  snffldenfly  dlffliBrent 
fnmi  those  at  Inue  In  Ibe  present  case'to  lead 
to  the  result  there  reached.  Hie  rtiatox's  rule 
to  show  cause  is  discharged,  but  without  costs. 


(64  N.  J.  U  UB) 

INHABITANTS  OF  OXFORD  TP.  T.  DELA- 
WARE, L.  *  W.  R.  00. 
(Supreme  Cotut  of  New  Jersey.  Dec  20, 1899.) 

TAXATION— APPLICATION  FOR  REDUCTION. 
On  an  application  to  the  state  board  of 
taxation  for  the  reduction  of  a  tax,  where  teo> 
timony  Is  taken  orally  before  only  some  mem- 
bers of  the  board,  and  Is  not  redaced  to  writing 
so  as  to  be  reported  to  those  members  who  have 
not  heard  it,  only  the  members  who  hear  the 
testimony  are  legally  competent  to  decide  Iks 
matter  in  controversy. 

(Syllabas  br  the  Ooutt) 

Petition  of  tbe  IMaware^  Lackawanna  ft 
Western  Railroad  Company  for  rsdnetion  of 
taxes  imposed  by  tbe  township  ot  Oxford. 
From  a  Judgment  redwdng  the  tsx  tbe  In- 
habitants of  ttie  townsblp  of  Oxford  bring 
certiorari.  Order  reducing  tax  set  aside. 

Argued  November  term,  1890,  before  GUM- 
MERE.  LUDLOW,  and  DIXON,  JJ. 

Roseberry,  fw  prosecutor.  McQee  *  8Up> 
man,  for  detoidsnt 

DIXON,  J.  On  March  22, -1889,  tbs  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany presented  to  the  efate  board  of  t&xatioD 
a  petition  for  a  reduction  of  the  tax  assessed 
against  the  company  by  tbe  assessor  of  the 
township  of  Oxford.  After  due  notice  to  the 
township,  the  'mattw  came  <ni  for  hearing  be- 
fore the  board  on  May  10, 1889,  only  two  mem- 
bers of  the  board,  Messrs.  West  and  Lenta, 
being  present.  Testimony  wss  then  given 
orally  by  seraal  iritnesses,  whereupon,  the 
record  stat^  "the  board  adjourned  to  con- 
tinue the  hearing  on  the  following  day."  On 
May  11th,  Messrs.  West  Lenta;  and  ElmA 
were  present,  and  several  other  witnesses  or- 
ally testified,  after  whldi  tbe  board  announced 
that  a  decision  would  b*  rendered  on  May 
16tb.  On  May  16th  all  tbs  members  were 
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promt  and  a  decision  reducing  the  tax  mu 
rendered;  MewrB.  Weet,  Thtniipson,  and  Bladi 
voting  In  faTor  of  tbe  redaction,  and  Mr.  Lenti 
voting  against  It  The  township  of  Oxford 
bas  brought  this  dedirion  here  by  certiorari 
for  levlew. 

We  think  it  la  clearly  illegal,  because  It  wu 
rendered  by  members  of  tlie  board  who  had 
not  heard  the  erldenoe  on  which  the  decision 
must  lawfully  rest  Ur.  Thompson  bad  been 
abaeat  from  both  meetings  and  Mr.  Black  had 
been  absent  from  one  meeting  when  that  erl- 
deaea  was  given.  Messrs.  West  and  Lents 
only  bad  heard  all  the  evidence,  and  therefore 
th^  alone  were  legally  competent  to  decide 
the  controversy.  One  of  these  two  members 
favored,  the  ottaw  opposed,  tbe  reduction,  and 
consequently  the  redaction  was  not  lawfully 
ordered.  It  Is  urged  In  support  of  tbe  de- 
cision that  ss,  by  the  act  creating  the  board 
(3  Oen.  St.  p.  6344),  the  board  has  power  to 
compel  the  attendance  of  witnesses  and  the 
production  at  books  and  papers,  and  "may 
delegate  such  power  to  any  memtier  of  the 
board  authorized  by  them  to  Investigate  and 
report,"  and  as,  by  the  record  of  the  board,  it 
Is  stated  that  tbe  decision  of  May  16tb  was 
made  "after  a  review  of  the  evidence  and 
careful  consideration  of  the  case,"  all  the 
members  being  present,  therefore  we  most  In- 
fer that  Messrs.  West  and  I^ntz  had  been  au- 
thorized by  the  board  to  Investigate  the  mat- 
ter, and  report  to  all  the  members  the  evi- 
dence brought  ont  by  the  Investigation,  and 
bad  done  so.  But,  since  the  statute  directs 
the  board  to  keep  a  full  record  of  Its  proceed- 
ings, we  think  such  an  inference  Is  negatived 
by  the  absence  from  tbe  record  of  any  sign  of 
audi  autiiorlzatioQ,  as  well  as  by  the  indication 
Qpm  tiiB  record  that  tbe  testimony  of  the  wlt- 
neasei  was  not  reduced  to  writing,  and  hence 
eonld  not  be  fully  reported  to  those  who  had 
not  heard  It  Our  eoncloslon  Is  that  the  order 
or  decision  redudng  the  tax  sbonld  be  aet 
aald^  with  casta. 


(84  N.  J.  U  106) 

McKENNA  T.  KORTH  HUDSON  OOUNTI 
RT.  00. 

(Supreme  Court  of  New  Jersey.  Feb.  19, 190(k) 

OARRIERS—INJURT  TO  FASSBHQBRS-QUBS- 

TION  FOR  JURY. 

l.In  an  action  for  pereonal  iojaries  alleged 
to  have  been  caused,  wnile  a  passenger  was  at- 
tempting to  board  a  car  at  an  elevated  railroad 
station,  at  which  passengers  alight  and  are 
taken  on,  by  the  negligence  of  the  condactor  in 
suddenly  starting  the  car,  before  an  opportunity 
had  heea  afloi'ded  the  passenger  to  fairly  get 
on  or  in  the  car,  and  wiiere  the  evidence  Is  In 
dispnte  or  Is  conflicting,  the  case  Is  one  for 
the  determination  of  tbe  Jnry,  both  as  to  the 
negligence  of  the  condactor  and  the  contributo- 
ry negligence  of  the  plaintiff;  and  a  motion 
to  nonsuit  will  not  be  granted,  nor  a  verdict  di- 
rected for  tbe  dtfendant. 

2.  When  the  verdict  of  the  Jury  as  to  the 
amount  of  damages  awarded  Is  not  the  result 
or  product  of  feeling,  bias,  prejudice,  or  m!a- 
eononct  of  the  Jnry,  although  excessive,  tbe 
court  may  reduce  the  same,  provided  the  plaln- 
tifl  will  accept  sr-ch  reduction  In  satisfaction  of 


the  v«dlct  and  discharge  tte  mis  to  show 
cause  why  the  verdict  should  not  be  set  aside; 
but.  If  the  plaintiff  refuses  to  so  accept  su^ 
reduced  amouat  in  satlsfsctlffn  of  tbe  vecdict 
the  rule  will  be  made  abaolat^  and  a  atv  triu 
ordered. 
(Srllabas  fay  the  JndgeJ 

Action  by  Tfaomas  F.  M^enna  against  tbe 
NtHTth  HndaoD  Ooonty  Railway  Companj. 
Verdict  tor  plaint.  Rule  to  show  causa 
why  a  new  trial  ataonld  not  be  granted.  De- 
nied on  conditlont. 

Argued  June  term.  1886;  befioce  UAQIB,  C 
3^  and  VAN  8TGEBI«  GUBBISOl^  and  Ut- 
PINCOTT,  JJ, 

J.  Flavel  McGee,  fbr  plalDtllL  Wm,  D.  W- 
mrds,  for  defendant 

LZFPINOOTT,  7.  Thia  to  n  action  against 

the  defendant  fbr  personal  Injories  received 
on  tbe  19th  day  of  Jnne.  1896^  by  the  plain- 
tut  white  attempting,  aa  a  passenger,  t»  board 
a  car  <^  the  defendant  at  its  elevated  sta- 
tion at  Washington  street  In  tbe  dty  ot  Ho- 
bofeen.  At  that  station  there  la  a  platftmn, 
one  portion  of  wbldi  la  about  10  to  12  Indwi 
higher  than  the  other.  On  the  npp»  poitim 
Is  a  small,  covered  Btructure  or  shed,  In-irtddi 
persons  waiting  to  take  the  cars  are  shel- 
tered from  wind  and  storm.  The  lower  par 
tion  til  tb»  platform  la  hitended  aa  the  plaee 
for  poasHigen  to  alight  and  get  on  the  ear. 
The  can  have  gates  on  tiie  rear,  whldi  axe 
kept  doeed  Trtille  pasaing  fn»n  station  to  ita^ 
tion  on  tbe  Novated  stmctnre  on  which  tbe 
cars  are  operated;  and  when  the  car  comes 
to  a  station  platfwm  it  stops  onwstte  the 
lower  portion  of  this  platform,  and  the  gate 
Is  opened  on  that  aide  to  allow  passengers  to 
alight  and  also  to  allow  those  who  Intend  to 
do  BO  to  enter,  after  which  tbe  gate  Is  dosed, 
and  tbe  car  proceeds  on  Its  way.  The  plat- 
form Is  some  20  to  SO  feet  abore  tbe  eor- 
face  of  the  ground  or  street  and  la  readied 
by  a  stairway  erected  tax  the  nse  of  pas- 
sengers to  ascend  and  descend  from  the  plat- 
fonn.  There  are  two  verslMM  at  the  acci- 
dent to  tbe  plaintiff.  The  plaintiff  Is  a  man 
about  28  years  of  age.  He  testifies:  That  on 
the  day  in  question,  at  about  quarter  past  8 
In  the  evenhVi  he  reached  the  Washington 
street  station  ot  the  derated  trolley  road,  to 
take  the  car  of  the  defendant  company  on  his 
way  home.  That  he  waited  on  the  platform 
tmtil  the  car  came.  That  the  ccmdactor  open- 
ed the  gate,  and  four  pwsons  passed  ahead  ot 
him  Into  and  upon  the  platform  of  tbe  car,— 
one,  tbe  last  of  the  fonr,  In  an  intoxlcaled 
condition.  That  he  stepped  on  the  platform 
ahead,  and  the  plaintiff  followed  hbo.  That 
be  stepped  with  me  foot  on  the  step  and  one 
foot  on  tbe  platform  <rf  the  car,  and  It  as  he 
describee  It  bolted  ahead  suddenly,  or  with 
a  Jerk,  whldi  Jerked  him  and  Shea,  the  In- 
toxicated man,  off  tiie  car;  bat  Shea  caught 
an  upright  stanchion  beside  the  daabboard, 
and  hdd  on,  and  fell  off  behind  the  car,  on 
tbe  tncfc.   The  phiintlfl,  when  the  Jak  of 
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the  car  euat,  aaigtt  hoU  of  <te  nil  «t  tte 
mt  with  one  banO.  and  otnglit  at  Um  rtan- 
dilon  wltb  the  otben  tmt.  baTlnir  an  umbr^- 
la  In  that  hand,  the  hand  ooold  not  doee 
aroond  the  itanehlon  and  nmbrena,  and  a  iee> 
ond  Jerk  or  Jolt  eamev  and  swung  btm  agalnet 
a  portion  oC  the  derated  itnictDre  on  the 
■Ide  of  ttie  car,  and  he  wae  thrown  Into  ttie 
street  below.  He  teetifiee  that  when  the  first 
three  panei^en  wtered  the  ear  the  con- 
ductor followed  them  In.  ringing  the  bell  for 
the  car  to  start  leaving  the  gate  open,  and 
during  the  time  be  was  aideaTortng  t»  hold 
onto  the  car  It  was  moTing  ahead  quite  rapid- 
ly, and  was  so  moving  he  tell  to  the 
ground.  He  testllles  distinctly  in  his  eridence 
that  the  csr  stopped  on  the  lower  portion  of 
ttie  platform  (the  usual  place  ot  s^qiplng), 
to  take  on  and  discbarge  passengers,  and  that 
Is  the  point  at  wUch,  with  the  gate  open,  he 
attempted  to  board  the  car.  His  contention, 
as  It  will  be  perceived,  Is  that  as  a  passen- 
ger, be  was  not  given  an  oppcninnlty  to  board 
the  car  In  safety,  and  that  was  because  the 
condnctw  did  not  ocerclse  the  care  required 
of  hbn  br  law,  In  affording  him  an  oppor- 
tunity to  get  ut  the  car,  and  by  reason  ot 
sDcb  negligence  the  d^endant  Is  liable  to  re- 
spcmd  In  damages  tw  bis  Injuries.  The  erl- 
doice  of  tbe  plaintiff  Is  corroborated  by  other 
witnesses,  some  of  whom  say  that  tb^  saw 
bim  getting  on  the  car,  while  the  gate  was 
still  open,  from  flie  lower  part  of  the  plat- 
form. There  are  other  wltncaacs  who  testi- 
fy to  certain  parts  of  tbe  occurrences  bearing 
nptm  tiie  actions  of  flie  plaintiff  and  tiie  con- 
ducts. There  is  some  dlspnte  In  tUs  evi- 
dence and  some  contradiction.  Some  of  the 
witnesses  testify  that  they  saw  ttie  ^ntlff 
attempting  to  alter  ttie  car,  but  cannot  say 
whether  at  the  time  the  gate  was  open  or 
shut,  or  whether  It  was  from  the  lower  or 
upper  portion  of  the  platfMm  fnnn  which  the 
plaintiff  attainted  to  board  tbe  car.  One  wit- 
ness for  the  plalutlfl  testllles  that  It  was  from 
the  upper  porUtm  of  the  platform.  Several 
witnesses  testify  to  the  sudden  starting  of 
the  car  while  tiie  plaintiff  was  getting  on. 
Other  witnesses  think  that  the  gate  was  opea, 
and  ti»  conductor  im  the  Inside  of  the  car. 
When  the  plaintiff  was  getting  ol  Some  of 
the  witnesses  who  gave  their  obserration 
were  on  the  street  b^ow.  This  was  the  suh- 
stsnce  of  the  evldenoe  tot  ttie  i^ntiff.  It  Is 
evident  that  tiie  motim  for  nonsuit  could 
not  pnvafl.  Under  this  evidence  It  was  tor 
the  Jury  to  determine  tiie  cause  of  the  ac- 
cident, and  Pettier  It  was  caused  by  the  neg- 
llgenoe  of  the  servants  of  the  defoidant  In 
<9en^lag  this  car  to  ezndse  tiiat  high  de- 
gree ot  care  required  of  tbem  to  secure  tiie 
safety  of  the  passengers  In  attemptii«  to  get 
on  the  ear.  At  this  point  of  the  case  no  oon- 
trlbntoiy  netflgmee  of  tiie  pMntifl  Speared 
tn  evMenee  which  would  warrant  the  with- 
drawal of  the  cass  from  the  Jury. 

In  behalf  of  the  defendant  company  the  evl* 
denes  la  that  as  the  ear  came  to  tUs  station 


It  stopped  at  the  lower  platform,  and  the  con- 
ductor <q»ened  tbe  gate,  and  gave  notice  of 
the  destinaticm  of  the  car  by  abontliig,  **Oourt 
Hooeer  that  three  passengers  entered  the 
car  and  thai  the  gate  was  shot,  and  the  car 
went  ahead;  that  It  moved  dowty  past  the 
lower  and  higher  porti(Hia  of  the  ptatfbrm; 
that,  as  It  was  passing  the  bigger  porticni  of 
the  i^tform,  two  men,  one  of  wluun  was  the 
plaintiff,  who  bad  been  sitting  on  a  settee  un- 
der the  shed,  jumped  up  and  ran  diagmially 
across  the  high  platform,  and  near  the  end  of 
tiie  station  platform,  uid  while  tbe  gate  was 
shut  caught  bold  of  tbe  car;  that  snne  one 
shouted,  and  as  tbe  car  slowed  up  as  It  passed 
tbe  platform,  and  beyond  1^  both  of^— 
the  pbtintiff  down  Into  tbe  street  below,  and 
the  other  man  at  the  resr  vt  the  car.  One  or 
two  witnesses  swear  to  this  state  of  facta, 
and  otiiers  to  drcnmstances  In  corroboration 
of  this  story.  Otiiers  c<mtrad]ct  the  evidence 
of  the  plalntilf,  and  the  evidence  of  some  of 
his  witnesses.  StUl  others  attempt  to  Impeadi 
some  of  the  witnesses  for  tiuf  plaintiff  by 
showing  that  from  the  points  of  observation 
held  by  them  tiie  occurrencss  could  not  be 
seen.  Photographs  cX  the  place  of  tiie  acd- 
Aent  and  other  points  were  produced  hetan 
.the  jvty,  and  tbe  jury  were  permitted,  by 
eonsOTt  of  tbe  parties,  to  view  the  place  of 
accident  and  Its  surronndlngs.  If  ttie  contm- 
tlon  of  the  defendant  exhibited  the  oecurrreuee 
In  Its  true  light,  the  verdict  of  tiie  Jiuy  should 
have  be«i  for  tbe  defendant;  for  under  suA 
drcnmstances,  dearly,  the  platotifTs  fault 
caused  tbe  aoddent,  and  the  conductor  of  the 
car  was  entirely  free  from  negligence  causing 
the  faijuiy  to  tbe  plahitiff.  But  tt  la  evident 
that  Igr  the  evidence  a  v«dlct  eoidd  not  have 
been  directed  for  the  defendant  The  condi- 
tion of  the  evidence  at  the  dose  of  tiie  case 
was  such  that  It  was  within  the  province  of 
the  jury  to  detomlne  whether  liability  existed 
against  the  defendant  company.  The  condn- 
,slon  reached  Is  that  tbe  vffldlct  was  not  so 
against  tbe  weight  of  tiie  evMaice  as  to  Jus- 
tify tills  court  In  setttaig  it  aside.  It  was  a 
case  in  which  tiie  jury  could  legitimatdy  and 
reasonably  conclude  that  liability  existed, 
l^e  application  of  tbe  prind^es  of  nnmwous 
adjudicated  cases  In  tills  state  venders  tills 
condnslon  unavoidable. 

The  rulings  of  the  trial  court  In  the  admis- 
sion or  r^eetion  of  evidence  do  not  appear  to 
be  asBBlled.  Ko  error  Is  complabied  of  to  the 
charge  of  the  couct  Upon  tbe  question 
wbethw  tbe  damages  are  excessive  there  ap- 
pears more  dlfllcalty.  me  idalntiff  at  the 
time  of  tbe  acddent  was  about  28  years  of 
age.  He  was  a  machinist,  making  anywhere 
from  947  to  ¥75  per  month.  There  appears  to 
be  no  question  but  that  he  was  snknisly  In- 
jured. He  fsn  upon  tte  pavement  of  the 
street  some  80  feet  below.  The  testimony 
shows  that  for  some  time  while  fn  tbe  hospi- 
tal be  contlnopd  In  an  unomsdous  or  semhin- 
conscious  condition;  that  bis  skull  was  fKao- 
tured;  that  lis  baa  snflteed  mudi  tntsnse 
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VOSm;  that  ainoe  ttie  acddent  be  haa  been 
nerroiu;  ileeplesi,  troabled  witb  Indigestion 
and  defective  eyesight,  bearing,  and  amell, 
beadacbe.  and  loaa  of  memory.  It  la  sbown 
tbat  prior  to  tbe  accident  be  waa  a  healthy 
man.  There  la  evidence  that  one  of  the  lobea 
of  hlB  brain  la  affected,  and  tbat  he  Is  liable 
at  any  time  to  epilepsy  and  pareets.  He  has 
not  been  and  ia  not  now  able  to  work  with 
near  the  facility  and  eflectlTeneaa  which  he 
did  before  the  accident  To  do  the  same  work 
aa  before,  he  now  requires  an  assistant,  and, 
besides,  la  shown  favors  by  his  former  em- 
ployer In  bis  work.  There  is  no  questJon  b«t 
that  he  was  dangerously  Injured,  and  that  for 
a  time  his  condition  was  critical,  and  that  Us 
lojnrles  are  to  be  considered  permanent. 
There  la  also  some  evidence  that  his  chances 
of  recovery  are  very  fair,  and  some  evidence 
that  he  has  recovered  to  a  considerable  ex- 
tent, and  that  be  may  be  again  as  good  a  man 
for  labor  as  be  was  before.  The  verdict  was 
for  tbe  sum  of  f9,000,  but  It  cannot  be  said 
to  be  80  excessive  tbat  It  should  be  set  aside 
aa  the  product  of  feeling,  prejudice,  or  bias. 
At  the  same  time  tbe  conclusion  has  been 
reached  tbat  It  should  not  have  been  as  large 
as  it  is.  If  the  plaintiff  will  accept  within  30 
days  a  redaction  of  tbe  verdict  to  tbe  sum  of 
96,000,  In  satisfaction  of  the  same,  the  rule 
may  be  discharged;  otberwlae^  it  may  be 
made  abaolutei 

<«  N.  J.  L.  Eoe) 
STATE  (RETLLT.  Prosecutor)  t.  BIATOB. 
ETC..  OF  JERSEY  CITT. 

(Supreme  Gonrt  of  New  Jersey.  Feb.  26,  1900.) 

BBHOTAIj  or  FOLICBMAN. 

An  order,  made  by  a  board  of  police  com- 
mlsrionen,  removing  a  patrolman  from  Ms 
pudtion,  upon  charges,  and  after  notice  and  a 
bearing,  as  provided  bv  tbe  "act  respecting  po- 
lice departments  In  dtles,"  etc  (P.  L.  1885,  p. 
168).  will  not  be  set  aside,  it  the  proceedings 
were  had  In  conformity  to  the  statnte,  and  tbe 
testimony  adduced  at  uie  hearing  afforded  a  ra- 
tional buds  for  the  Judgment  against  him. 
(SyUabns  by  tJia  Court) 

Certiorari  by  the  states  on  the  prosecution  of 
TnrenOB  Rellly,  to  review  tbe  action  ot  tbe 
mayor  and  aldermen  of  Jers^  City.  Affirmed. 

Argued  November  term,  1899,  before  DIX- 
ON, GTJMMBBB,  and  LUDLOW,  JJ. 

Thomas  F.  Noonan,  Jr.,  for  ^roeecatOT. 
John  W.  Qaeen,  for  defendanta. 

OUMMERB,  J.  Tbe*prosecntor  was  a  p»- 
trolmau  In  tbe  police  department  of  Jersey 
City.  He  was  diarged  before  the  board  of  po- 
lice commbssloners  with  n^lect  ot  duty,  with 
absence  from  hbi  post  without  leave,  and  with 
intoxication.  These  charges  were  in  writing, 
signed  by  the  perscms  making  them.  They 
were  heard  and  Investigated  publicly  by  the 
board,  upon  notice  to  the  prosecutor,  who  ap- 
peared at  the  bearing  with  counsel.  At  tbe 
concluskm  of  the  hearing  the  board,  after  con- 
alderatioD,  found  tbe  piroaeeator  guilty  of  the 


aeveral  duag««  bnugbt  against  hbn,  and  die- 
missed  blm  from  tbe  police  force.  Tbe  witt 
In  this  case  fa  aned  oat  to  review  tbla  action  of 
the  board  of  poUce  commlsslonen.  The  only 
gronnda  for  setting  aside  the  order  of  dlanalaa- 
al  nrged  at  tbe  ugummt  were  tiiat  tbe  pro- 
ceeding before  the  board  was  irregular,  and 
that  their  finding  tbat  the  prosecutiM'  was 
guilty  of  each  of  tbe  several  (fliargea  made 
against  blm  was  not  sustained  by  tbe  testi- 
mony, 

Tbe  first  section  of  the  "act  respecting  po 
lice  departments  In  cities,"  etc.  (P.  U  1S86,  p. 
163),  provides  tbat  no  person  shall  be  remov- 
ed from  employment  or  oSRee  in  tbe  police  de- 
partment of  any  city,  or  from  the  pc^ioe  force, 
f<^  political  reasons,  or  tor  any  other  cause 
than  Incapacity,  misccmduct,  nonresidenoe,  or 
disobedience  ol'  such  rules  and  r^Iatlims  as 
may  be  established  tor  the  police  officers  or 
for  tbe  police  departments  of  such  cities.  Tbe 
fifth  section  of  this  act  regulates  tbe  mode  of 
trial.  It  provides  that  no  person  shall  be  re> 
moved  from  office  or  employment  in  the  police 
department  except  tor  cause,  as  provided  In 
tbe  first  section,  and  then  only  after  written 
charges  of  the  cause  or  causes  of  complaint 
shall  have  been  preferred  against  any  such 
officer  or  employ^,  signed  by  tbe  person  or 
persons  making  such  charge  or  charges,  and 
filed  In  tbe  office  of  tbe  munldikal  officer  or  of- 
ficers or  board  having  charge  of  the  depart- 
ment In  which  tbe  complaint  arose,  and  after 
the  said  charges  have  been  publidy  examined 
into  by  the  municipal  board  or  officer  fn  au- 
thority, upon  such  reasonable  notice  to  tbe 
person  charged,  and  In  such  manner  of  exam- 
ination, as  tbe  rules  and  regulations  governing 
the  same  may  prescribe;  It  being  tbe  Intent 
of  the  act  to  give  every  person  accused  under 
charges  a  fair  trial  upon  such  charges,  and 
every  reasonable  opportunity  to  make  his  de- 
fense. If  any  be  has  and  chooses  to  make.  It 
Is  not  intended  by  this  legislation  tbat  tbe 
trial  prescribed  shall  be  conducted  with  tbe 
formality  reqtilred  In  the  trial  of  criminals  tor 
minor  offenses  in  courts  or  hy  magistrates; 
nor  that  tbe  evidence  produced  at  the  bearing 
shall  be  such  as  would  support  a  conviction 
npcm  an  Indictment  The  prosecutor  was  giv- 
en notice  In  writing  ot  tbe  charges  against 
bbn,  and  ot  tbe  time  and  place  of  the  bearing 
uiKHi  those  charges.  At  tbat  bearing  be  waa 
allowed  the  assistance  of  counsd,  and  was 
permitted  to  cross-examine  tbe  witnesses  pro- 
duced against  blm,  and  to  submit  testimony 
on  his  own  behalf.  Tbia  was  a  fair  trial, 
within  the  meaning  of  tbe  act  Ayera  v.  New- 
ark, 49  N.  J.  Law,  173,  6  AtL  660.  In  review- 
ing the  action  of  a  board  of  pt^ce  commis- 
sioners, this  court  will  not  weigh  tbe  evidence 
taken  before  them,  for  tbe  purpose  of  wuAing 
an  Independent  conclusion  on  the  questloo  of 
tbe  guilt  or  Innocence  of  the  prosecutor.  It 
will  <»ily  consldra-  such  e^dence  for  tbe  pur- 
pose of  determining  whether  or  not  It  affords 
a  ratl<mal  basis  for  the  Judgment  against  blm. 
If  U  does,  tbeo.  no  matter  wbetber  tba  avl- 
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deoce  be  weak  or  strong,  tbls  eoort  will  not 
Interfere.  Dodd  r.  Board,  fi6  N.  J.  Iaw.  26% 
28  Atl.  311.  Tested  b7  this  role,  the  erldence 
produced  b^ore  the  board,  and  sent  up  wltlt 
the  wilt  tai  this  case,  supports  the  conrlctloD 
which  rests  upon  It,  and  the  ocdw  ot  nmoval 
most  therefm  be  afflrmed. 


(M  N.  J.  L.  nz) 

WSATK  ▼.  UBTBB. 
CBapreme  Oonrt  of  New  Jeraay.   Feb.  20^ 

190a) 

ABCmnON— SVIDBNCS— DTINO  DDCIi&RATIONfl. 

Upon  an  Indictment  framed  onder  the  pro- 
virions  of  section  119  of  the  crimes  act  of  1898, 
which  cbargei  defendant  with  osing  an  Instrn- 
ment  upon  the  person  of  a  pregnant  woman, 
with  intent  to  cause  hw  miscarriage,  and  that 
defendant's  act  caused  the  death  of  the  wo- 
man, evidence  of  the  dying  declaratioos  irf  the 
deceased  la  inadmisrible. 
(SyUalnis  by  the  Oourt) 

Error  to  court  o(  quarter  sesalaoM,  Union 
oonn^. 

Soi^  Meyer  was  convicted  of  crimes  and 
brings  eaat.  Reversed. 

Argued  November  term,  1890,  before  HA- 
GIB,  a  J.,  and  DBPUIB,  YAN  SSCKBOj,  and 
UPPINOOTT,  JJ. 

J.  A  Kleman,  for  plalntIS  In  erm.  N.  O. 
J.  IDttgU8h.''ftir  the  State. 

UAOIB,  0.  J.  This  wilt  brings  bere  a  oon^ 
Tletlon  i^n  the  first  and  second  counts  of  an 
Indictment  presented  against  plaintiff  la  error, 
and  tried  in  the  Union  sesshmsi  These  oonnts 
are  snbttantlnUy  identical,  and  were  framed 
upaa  the  ivoviaioiis  of  section  110  Dt  the  act 
entitled  "An  set  for  the  punishment  of 
crimes,"  anrored  June  14,  180&  Laws  1808, 
p.  827.  Bach  count  charges  the  accused  with 
using  an  instrument  upon  the  person  of  one 
A  K,  a  inegnant  woman,  wlUi  Intent  to  cause 
her  miscarriage,  and  each  count  asserts  that 
the  act  thus  charged  caused  the  deatii  at  A 
K,  The  Kto  question  raised  In  the  argument 
was  whether  It  was  wroneous  to  admit  In  erl- 
deoee  ttie  dying  dedaratlons  ttf  A  K.,  aa  the 
trial  Judge  did,  over  the  timely  objection  of 
the  counsel  of  the  accnsed.  It  Is  not  omtend- 
ed  that  the  decdaratlons  received  in  erldence 
woe  not  made  under  the  apprehension  of  Im- 
pending death;  but  flie  coatentkn  Is  that,  aa- 
snmlng  their  admlsslbllltT  in  case  <tf  an  In- 
dictment for  tunniclde^  ttiey  were  not  admisri- 
ble  ctpon  the  trial  of  an  Indictment  fOr  abor^ 
tion,  although  deaOi  ensued  thereftwu.  In 
IKmneDy  v.  State,  29  If .  J.  Law,  601-«17,  Hr. 
Justice  Ogden,  speaking  for  the  court  ot  er- 
rors, dedares  that:  "Such  dedaratlons  are  re- 
ceived as  evidence  from  necessity,  for  famish- 
ing the  testimony,  which  In  certain  eases  is 
essential  to  prevent  the  manslayer  from  escap- 
ing punldunent  What  a  death  wound  Is  In- 
flicted In  secret,  as  was  done  In  this  eaa^  no 
person  can  be  ^jiected  to  speak  to  the  fact, 
except  the  victim  of  the  violence.  His  ac- 
count <tf  tbe  drcunstances  of  bis  InjniT,  glv«a 


In  artlcalo  mortis,  when  Intdllglbly  rq»eated 
to  the  jury,  Is  rec^ved  by  them  under  the  like 
sanctloD  as  all  oral  testimony  Is  received;  tbe 
sense  (rf  Inqwidhig  deatii  being  equivalent  to 
the  sanctkm  of  an  oath.  Bnt  all  statements 
made  by  pnwms  on  the  eve  of  dlsB<rfuti(Hi  (So 
not  OMne  within  the  exo^km.  The  api^ca* 
tlon  of  it  Is  limited  to  cases  ot  homicide, 
*where  the  deatti  ot  the  deceased  la  the  sub- 
ject of  the  chs^e,  and  the  drcumstances  <tf 
the  death  are  ttie  subject  of  the  dying  dedsr 
rations.*"  The  prosecutor  of  the  pleas  con- 
cedes this  to  be  the  law  governing  the  ad- 
mission of  such  dedaratlons,  bat  coaituds 
ttiat  It  ax^lles  to  and  makes  them  admlsslbto 
bi  the  present  case,  because  the  deaOi  of  A 
K.  was  the  subject  of  the  charge  in  these 
counts,  snd  the  dreumstsncea  <tf  ber  death  ^ 
were  tlie  subject  of  the  dyfaig  dedaiatkms.  It  * 
seems  obvious  that  tbe  court  of  errors  did  not 
taitend  to  Umit  the  admissibility  of  such  dec- 
larations to  cases  ^rbao  the  taUUetment  diar^ 
ged  a  technical  homldde;  for  th^  lay  down 
a  general  rule  and  upon  sodk  reaums  as  mske 
toe  admissibility  ot  such  evidence  equally 
Iffopw  rnxm  tiie  trial  of  any  Indictment  la 
which  the  death  of  a  deceased  persm  is  an 
essential  ingredient  ot  the  crime  charged,  and 
such  death  must  be  proved  to  establlsta  ttie 
charge.  The  question,  therefore^  tesdves  It- 
self Into  this:  Do  the  provisions  ot  section 
110  of  our  present  crimes  act  make  the  death 
of  a  woman  on  whom  an  abortion  has  been 
committed  an  essential  element  of  tbe  crime 
declared  1^  that  aectlon,  whai  IB  fact  ber 
death  has  resulted  therefrom,  and  the  bidlct- 
ment  so  charges?  The  section  In  question 
reads  thus:  "Any  person  who  maH^Hftnffij  m 
without  lawful  justiflcatlon,  with  totent  to 
cause  or  procure  the  miscarriage  of  a  woman 
then  pre^iaut  with  dilld,  shall  admlnlstw  to 
her,  prescribe  fbr  her,  or  advise  or  direct  hu 
to  take  or  swallow  any  poison,  drug  or  medi- 
cine or  noxious  thing;  or  wbo  maUdously  or 
without  lawful  justification  shall  use  any  In- 
stmmoit  or  means  whatever,  with  tbe  lite  la- 
tent, aball  be  gull^  of  a  Ugh  mlsdemeaotv, 
and  punished  accordlni^y;  and  If  the  woman 
or  child  die  in  consequence  thereof,  be  punish- 
ed by  a  flue  not  exceeding  five  thoosand  dd- 
lars,  or  Imprisonment  at  hard  labor  not  ex- 
ceeding fifteen  years,  or  both."  Fzorlslans 
stanllar  to  those  contained  hi  this  section  were 
first  Introduced  into  our  legldatlon  by  an  act 
entitled  "A  fnrth«  supplemait  to  an  act  enti- 
tled *An  act  f or  tiM  punishment  of  crimes,*  *' 
apmoved  March  1,  IStt  (Uiws  1840,  p.  269). 
This  act  was  doubtless  passed  because  ot  tbe 
decision  of  tiila  court  in  State  t.  Cooper,  22  N. 
J.  Law,  62.  It  was  ocuiBtTned  and  i^^ed  to 
State  T.  Moipby,  26  N.  J.  law,  11%  and  the 
taiaptness  and  lack  of  predskn  In  tto  language 
which  was  thwdn  pointed  ont  were  partly 
cured  by  subsequent  legislation.  Tbe  snbstan. 
tial  provisloDs  of  the  act  of  1840  have  remain- 
ed upon  onr  stotute  books,  and  are  now  repro- 
dooed  to  the  section  under  conslderatlaa.  See 
sectkm  75^  CMnies  Act  1874;  Berlslon,  ^  MO; 
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Lam  ISrrS.  p.  4S;  Lam  ISSi.  p.  240.  la  the 
orlfliiBl  adt^tlon  and  mc3k  soccesslTe  cbanse 
of  this  leglslatlcsi,  tbe  uiactDieiit  has  had  a 
douUe  aspect.  In  the  law  of  ISiQ  the  crim- 
inal act  denounced  waa  declared  to  be  a  high 
miedemeanor  U  the  woman  died  In  conse- 
quence, bnt  only  a  mlsdemeanOT  If  she  did  not 
die.  The  law  of  1872  contained  like  provl- 
aluu,  as  also  did  the  revision  of  1874  and  the 
law  of  1881.  The  provisions  of  sectlMi  119  of 
the  present  act  make  the  crime  in  either  as- 
pect a  high  misdemeanor,  and  therefore  pu^ 
Ithable,  onder  the  provlslcm  of  section  217, 
br  a  fine  not  exceeding  $3,000,  w  by  Imprison- 
ment for  a  term  not  exceeding  7  years,  or 
both.  But  It  la  added  that.  If  the  woman  or 
child  die  In  conseqaence  of  the  crime,  the 
pcnlabment  may  be  by  fine  not  exceeding  $5,- 
000,  or  ImprlSMiment  not  exceeding  15  years, 
or  both.  By  section  76  of  the  crimes  act  of 
1874  the  punishment  in  case  the  woman  or 
child  died  (In  which  case  the  crime  was  a 
high  misdemeanor)  was  to  be  by  fine  not  ex- 
ceeding (1,000,  and  imprisonment  for  a  term 
not  less  than  10  years,  while  if  neither  died 
(fat  which  case  the  crime  was  a  misdemeanor) 
the  punishment  was  to  be  by  flue  not  exceed- 
ing $500,  and  Imprisonment  ^or  a  term  not 
less  than  2  years.  That  section  was  constmed 
In  this  court  In  State  v.  Gedlcke,  43  N.  J.  Law, 
66.  It  was  held  that  an  hidlctment  under  It 
need  not  state  whether  death  had  resulted 
from  the  abortion  charged,  or  not,  but  In  the 
absence  at  such  a  charge  the  oflCense  declared 
would  be  the  minor  offense,  and  punishable  as 
such.  It  follom  that  If  the  state,  under  that 
aectltm,  desired  to  charge  the  major  offense, 
the  ittdlctmoit  must  assert  the  death.  The 
result  reached  by  the  court  must  have  been 
founded  \xpaa  a  construction  of  the  section 
which  found  that  the  legislature  had  thereby 
denounced  two  distinct  ofitenses,  one  of  which 
It  designated  aa  a  misdemeanor,  and  visited 
with  a  prescribed  punishment,  and  the  other 
of  which  It  designated  as  a  high  misdemeanor, 
and  visited  with  a  severer  punishment  As 
the  crime  denounced  by  that  section,  snd  des- 
ignated as  a  high  misdemeanor,  only  existed 
In  the  case  of  the  death  of  either  the  woman 
<m  whom  the  abortion  was  committed,  or  the 
child.  It  would  seem  to  fellow  that  death  was 
an  element  of  the  crime  essential  to  be  avrar- 
red  and  proved.  In  that  case  the  argument  In 
behalf  of  the  state  would  clearly  apply  for 
the  death  thus  made  a  subject  of  the  charge 
end  an  essential  element  of  the  crime.  This 
would  legalize  the  admissions  of  dying  decla- 
rations, upon  the  conceded  principles  above 
stated.  But  the  rerlseis  of  1888  have  aban- 
doned the  distinction  previously  made  In  re- 
^ect  to  the  grade  of  the  crime.  They  de- 
noonce  a  single  crime  aa  a  high  misdemeanor, 
and  distinguish  the  cases  when  death  does  or 
does  not  ensue,  not  by  the  designation  of  the 
crime,  but  only  by  the  punlahm^it  which  must 
follow  conviction.  The  result,  In  my  Judg- 
ment, Is  that  death  is  no  longer  an  essential 
element  tS  th&  crime,  bnt  tt  Is  to  be  ooosldered 


aoltix  with  raqwet  to  Hie  pnnlahment  to  be  In- 
flicted after  conviction.  This  result  rendered 
inadmlsrible  the  dying  declarations  of  decou- 
edt  and  the  Judgment  must  be  reversed. 


(M  N.  J.  L.  E23) 

KBUBQEB  V.  COUNCIL  OF  BOBOUGH  OF 
OHSaiLHURST. 
(Supreme  Court  of  New  Jers^.   Feb.  20^ 

1900.) 

BOROUGH  COUNCIL-POWERS— DSCLARmO  OP- 
FICB  VACANT— HBARINa. 
Under. the  general  act  of  1807  (P.  L. 

285)  It  is  doubtful  If  a  borough  cooncil  bai  pow- 
er in  any  case  to  declare  an  office  Tacant.  If 
it  has,  it  caoDot  do  so  wlthoat  a  hearlag*  on 
notice  to  the  Incumbent,  tf  practicable,  and 
proof  of  facts  legally  warrantlttg  audi  aed<». 

(SrUabos  by  the  Conrt) 

Certiorari  by  the  itate^  on  ttw  prosecatlai  at 
Frederick  Kmeger,  against  the  cmmcU  of  tbo 
borough  of  Cheallhurst,  to  review  a  mtdntioD 
of  the  council  of  CheaiUmnL  Besolntton  wt 
aside. 

Argued  November  tram,  18QQ,  before  OAB- 
BISON  and  COLUNS.  JJ. 

Wm.  J.  Kraft,  for  pnaeeator.  J(Aa  F. 
Hamed,  for  defendant 

COLLINS,  J.  The  pn»ecotor  was  In  March. 
1808,  elected  collector  of  the  borough  of  Cbes- 
llhurst  for  a  term  ot  three  yeaia.  On  Septem- 
ber 28,  1899,  being  then  In  possession  oi  tbe 
office,  and  exercising  Its  duties,  be  sent  to  the 
borough  clerk  a  oommunIcatl<Hi  as  follows: 
"Sir:  I  herewith  give  you  notice  that  my 
temporary  residence  during  the  winter  of  1899 
will  be  No.  227  North  Front  street,  Camden, 
N.  to  which  place  I  wish  all  communica- 
tions In  regard  to  official  business  forwarded." 
At  a  meeting  of  tbe  bcvough  council  held  Oc- 
tober 14,  1800,  this  commimlcatlon  was  read. 
whereup<Hi  the  following  resolution  at  once 
was  introduced  and  adopted,  via.:  "Whwcas, 
Frederick  Kmeger,  the  collecttv  of  the  bor- 
ough, has  removed  from  the  borough  to  the 
city  of  Camden,  and  Is  not  now  a  resident  or 
citizen  of  said  borough,  and  baa  entirely  aban- 
doned his  said  office:  Therefore,  be  it  resolv- 
ed, that  the  office  of  collector  be,  and  the 
same  Is  hereby,  declared  vacant."  The  prose- 
cutor attacks  this  reeoluttui  as  ultra  vires, 
and  as  having  been  passed  without  notice  to 
him.  Unless  the  organic  law  of  CEhesllharst 
requires  that  its  collector  shall  be  a  resident 
of  that  borough,  and  unless  the  communica- 
tion sent  to  the  clerk  by  the  collector  Is  a 
ctmclUBlve  admieelon  that  he  has  ceased  to  be 
such  a  resident,  the  res<^ution  Is  clearly  in- 
valid.   In  the  general  act  of  1807  (P.  L. 

286)  ,  now  govenUng  all  boroughs,  there  Is  as 
to  tbe  collector  no  express  requirement  of  resi- 
dence. The  dtf endant  refers  to  section  S  of 
the  act  but  It  is  plain  that  the  provision  of 
that  section  that  "all  of  said  officers  except 
the  borough  attorney  and  bcnrough  entfneer 
shall  be  residents  of  the  borough"  ^pjdles  only 
to  certain  officers  {wevlooaly  named  In  the  mc- 
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tta.  for  In  tbe  same  sentence  K  la  provided 
ttat  "aO  Mid  offlccfv  ibaU  bold  ofllce  darlnc 
the  plesmre  of  tbe  council,"  whereu  the  col- 
lector and  amn7  otber  oflBkcen  not  named  In 
tbe  wecOoxi  bold  for  fixed  terms.  Under  the 
maxim,  "Bxpreeaio  unlns  estexclnslo  alterlns,'* 
tbe  require rs en t  that  certalQ  offlceta  most  be 
realdents  would  aeem  to  Indicate  tbat  bo  otb- 
era  need  be.  U,  however,  we  may  Imply  aa  to 
elective  offlcera  a  reqntarement  of  reeldence,  le- 
gal residence  only  la  surely  sufficient  When 
the  prosecntor  wrote  that  his  temporary  resl- 
dsDoe  for  the  winter  would  he  Camden,  be 
meant  simply  tbat  he  would  be  commorant 
there.  Counsel  for  defendant  says  In  bis  brief 
that  tbe  distance  between  tbe  two  places  Is. 
20  miles.  I  suppose  that  we  may  take  Judi- 
cial notice  of  that  fact.  In  these  days  of  rap- 
id transit  tbe  prosecntor  can  transact  his  busl- 
neaa  as  collector  without  inconvenience  to  tbe 
citizens  of  ChesUburst,  ahbougb  his  "tempo- 
rary residence'  Is  in  Camden.  At  all  events,  a 
fair  question  existed  on  that  subject,  on  which 
he  was  entitled  to  be  beard.  The  council 
could  not  adjudge  tbat  he  bad  "entirely  aban- 
doned" his  office,  and  declare  a  vacancy,  wlth- 
ont  notice  to  him.  Notice  was  certainly  prac- 
ticable, for  he  had  given  Its  clerk  bis  ad- 
dreaa,  and  of  this  the  council  had  notice.  If 
there  was  ipso  facto  a  vacancy,  no  cnporate 
action  was  necessary.  If  the  resolutlcw  was 
to  create  tbe  vacancy  notice.  If  practlcaUe, 
bearing  and  ivoof  were  prerequisites  to  ac- 
tion. Markley  v.  Borough  of  Cape  Ma^  Point, 
55  N.  J.  Law,  104, 25  AU.  259.  That  case  also 
BDfisesta  a  doabt  of  any  such  power  tn  the 
council  ot  a  borough  formed  under  a  statute 
like  that  before  us.  It  is  argued  that  tbe  reso- 
lution was  harmless,  and  therefore  need  not 
be  avoided;  that  a  controvmy  can  only  arise 
when  there  Is  an  attempt  to  appoint  a  succes- 
sor to  tbe  prosecutor.  In  tbe  case  dted,  tbe 
form  of  tbe  resolution  was  Uie  same  as  that 
adopted  in  this  case.  This  court  took  Juris- 
diction over  It  as,  in  elTect,  an  att«npted  re- 
moval, and  such  Is  tbe  real  nature  of  the  res- 
olution now  befwe  ns.  It  Is  tbe  right  of  every 
one  boldlng  office  to  insist  tbat  there  shall  be 
no  cloud  on  bis  titlft  Tbe  resolution  nndtt  re- 
view will  be  aet  aside,  with  coata. 

(M  N.  J.  L.  SM) 

TIOB  V.  MAYOR.  ETC..  OF  CUTY  OP  NBW 
BRUNSWICK. 

(Bapreme  Gonrt  of  New  Jeraey*   Feb.  26, 

isoa) 

mmiCIFAL  OmCBRS-OOMPENSATION— CON- 
STlTUTIONAIi  LAW. 

1.  The  act  of  1884  (pacre  161),  aathoriKing  the 
dty  to  agree  with  any  a.tj  ofiBcer  for  a  salary 
less  than  that  fixed  by  taw,  is  constitutioaal. 

2.  T%e  plaintiff  baring  been  elected  as  dty 
surveyor,  and  having  made  an  agreement  un- 
der said  act  to  serve  aa  such  city  surveyor 
without  compensation,  and  having  been  re-elect- 
ed from  time  to  time  for  six  years,  it  would 
be  a  fraud  upon  the  city  to  permit  him  to  re- 
cover tbe  salary  which  Is  provided  by  Isw  In 
tbe  abarace  ot  any  agrsMnoit.  and  tbla  eooit 


wm  not  Iwd  Its  aU  to  a  esasnrnmalioa  of  tba 

fraud. 
(Syllabus  tqr  flie  Gonrt.) 

Action  by  Joalah  Tloe  against  ttw  soayor 

and  council  of  the  dtj  ot  Kvw  BmnswitA. 
Demutrer  to  i^ea  oveimled. 

Argued  November  term,  1809^  b^ore  the 
OHIBF  JUSTICB,  and  DBPDB,  TAN  SYCK- 
XL,  and  UPPINOOTT.  JJ. 

Freemen  Woodbrld^  for  pUdntlS.  Fred- 
erick Welgel  and  Alan  H.  Stroug,  for  defend- 
ant 

VAN  BtOKEL,  J,  The  dedaratlon  avov 
that  by  an  act  of  the  legislature  passed  In 
1871  It  was  provided  that  the  city  surveyor  of 
said  city  of  New  Brunswick  should  have  an 
annual  salary  of  (300;  that  In  the  year  1885 
the  plaintiff  was  duly  elected  city  surveyor; 
and  tbat  he  held  said  office  and  performed 
its  duties  nnUl  the  4th  day  of  May.  1891, 
whereby  the  defendant  became  and  was  lia- 
ble to  pay  bim  his  salary  for  six  years  and 
three  months  at  tbe  rate  of  $800  per  year. 
There  Is  a  bill  of  particulars  annexed  to  tbe 
declaration,  bnt  it  Is  not  referred  to  In  the 
body  of  the  declaration,  and  is  made  no  part 
thereof.  To  this  special  count  (wbidh  Is  the 
first)  the  defendant  pleaded  that  on,  etc..  at. 
etc.,  "and  prior  to  the  appointments  by  said 
defendant  of  the  said  plaintiff  to  tbe  said  of- 
fice of  dty  surveyor,  and  prior  to  the  aald 
plaintiCTs  entering  upon  tbe  duties  thereof, 
the  said  defendant  did  make  and  enter  into 
a  contract  with  the  aald  pbUntlff  whereby  It 
was  agreed  by  the  said  plaintiff  with  the  said 
defendant  fa  conslderadon  tbat  the  said  de- 
fendant would  appoint  him,  the  said  plain- 
tiff, to  be  such  dty  snrveyw  as  In  the  decla- 
ration mentioned,  he.  tbe  said  plaintiff,  would 
perform  all  the  duties  of  said  office,  witbout 
any  aalary.  pay.  or  compenBatlon.  during  so 
long  time  as  the  said  plaintiff  might  be  kept 
and  continued  in  said  office,  and  that  after- 
wards, to  wit  on  tbe  day  and  year  afwe- 
said.  at  New  Brunswick  aforesaid,  tbe  said 
defendant  relying  upon  tbe  said  contract  so 
made  with  the  said  plaintiff,  did  appoint  tbe 
said  plaintiff  to  be  such  dty  surveyor,  and 
from  time  to  time  tbneafter  nntll  the  4tb  day 
of  May.  A.  D.  1891.  kept  and  omtlnned  the 
said  plaintiff  as  sncb  dty  surveyor  at  all 
times  upon  and  subject  to  the  said  agreement 
and  contract  and  witbout  pay,  compensation, 
or  salary,  and  not  otherwise"  (condudlng 
with  Terlflcatimi).  This  is  ttie  pkft  demurred 
to. 

By  the  act  entitled  "An  act  concerning  the 
aalaries  of  officers  to  dtles  and  townships  of 
tbla  state,"  approved  April  14,  1884  (2  Gen. 
St  p.  2123,  i  8),  it  is  provided  that  it  shaU 
be  lawful  for  the  proper  authorltlea  In  any 
dty  or  township  of  this  state  to  enter  into 
and  make  a  contract  with  any  officer  of  sncb 
city  or  township  to  perform  the  dntles  of  his 
office  at  a  salary  less  than  that  fixed  by  any 
law  affecting  such  dty  or  township,  and  that, 
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whtn  mdi  eontraet  AalU  b»  altered  into  aa 
aforesaid,  locb  officer  ihall  not  be  entitled 
to  receive  or  recorer  from  ndi  cHgr  or  town- 
sblp  any  further  compenflatkn  than  tball 
bare  twen  agreed  upon,  but  ancib  agreement 
shall  be  binding  npon  tiie  parties  tbereto. 
This  act  was  enforced  in  this  court  In  Ed- 
mondaon  t.  Jers^  dtj,  48  N,  I,  Law,  121.  S 
AtL  120,  and  must  ttaraefcffe  be  now  regarded 
aa  a  valid  taw.  While  It  might  be  considered 
ttiat  a  contract  conld  be  made  under  this 
statnte  for  a  salary  merely  nominal,  and  that 
It  Is  therefore  within  the  «pfa4t  of  the  act  to 
permit  a  etmtraet  for  no  compensqtlon.  and 
that  ibe  mere  election  of  the  plaintiff,  who 
waa  a  cItU  engineer,  and  his  occupancy  of  the 
ofDce,  waa  sndi  a  benefit  to  him  that  It  con- 
stituted a  BDfflclent  oonrideratlon  tor  bis  con* 
tract,  yet  It  Is  not  necessary  to  put  the  de- 
cision of  this  case  upon  that  ground.  The 
plaintiff  waa  elected  to  and  accepted  the  of- 
fice np<Hi  his  express  agreement  to  serve 
without  compensation.  He  was  re-elected 
tmn  time  to  time,  and  continued  to  serve  for 
6Ter  six  jrears  nnder  that  promise  and  agree- 
ment, and  It  would  therefore  be  a  gross  fraud 
upon  the  public  authorities  and  the  people  of 
the  city  to  permit  him  to  recovw  the  full 
sabuy  for  ^Ich  be  has  Instituted  bis  suit 
If  be  had  Indicated  his  Intmtkm  to  withdraw 
from  his  ccmtract,  the  dty  could  have  taken 
advantage  of  the  act  of  1884  to  secure  the 
services  of  a  dty  snrveyw  at  a  salary  less 
than  that  which  tiie  Incumbent  would  receive 
la  the  absence  any  agreement  for  a  less 
snm.  The  dtf  baa  been  deprived  of  this  ad- 
vantage by  the  bad  faith  of  the  plaintiff,  and 
tibe  court  cannot  lend  Its  aid  to  a  oonsnnunar 
tkm  of  this  fraud,  to  tiie  public  detriment. 
The  demurm  will  be  overruled,  with  costs. 

(M  M.  J.  L.  «7) 

ANDBB80N  ct  n.  T.  BIGO. 
(Aipreme  Court  of  New  Jero^.   Febu  Ht^ 

1900.) 

SBDUOnON— ACTION  BT  PARBNT8. 

1.  In  an  action  hj  a  parent  for  the  seduction 
of  a  child,  the  fAst  of  toe  action  1b  the  loss  of 
the  service  of  the  child,  and  in  the  absnice  of 
such  loss  there  can  be  no  recovery. 

2.  In  an  action  hj  haaband  and  wife  for  the 
oednction  of  the  daoghter  ot  the  wife  by  a  pri- 
or marriage,  by  the  allegation  In  the  declara- 
tion that  the  daughter  waa  the  servant  of  the 
wife,  and  that  the  wife  was  deprived  of  her 
servlceB  by  the  act  of  the  defendant  the  right 
of  action  18  shown  to  be  in  the  wife,  and  not  in 
the  husband  alone.  In  auch  an  action  the  hus- 
band and  wife  are  properly  jtdned  as  plaln- 
tifls. 

CSylbAas  by  tiie  Goortl 

Action  by  Christian  Andefson  and  Bertha 
Anderson  against  George  H.  Bigg.  Demurrer 
to  declaration  oretruled. 

Argued  November  term,  1899,  before  the 
OHIBF  JUSTICE,  and  OBPCB,  YAN  8TGK- 
BL.  and  LIPPINCOTT,  JJ. 

Toorbees  ft  Booraem,  fw  plalntifb.  Krnest 
Watts.  Bsq.,  and  Alan  H.  Stnmg;  Bsq.,  tor 
defendant 


YAN  BXUKJBU  J*  Tbe  daduatlon  nli 
fortii  that  the  defendant  debauched  Hannab 
Adam,  12W  dao^ter  and  servant  of  aaM 
Bertha  Anderson,  the  wife  of  Christian  An- 
derson, whereby  the  said  Hannah  beeanw 
pregnant  and  was  unable  to  mder  to  aald 
Bertha  the  service  due  to  her.  To  tUs  dec- 
laration the  defMidaut  filed  a  gutersl  drainr- 
rer,  and  spedfled  as  cause  for  demurrer  that 
the  pl^tUb  were  Impnqiorly  joined  In  the 
action.  It  has  been  repeatedly  ad]odg«d  In 
tills  court  that  In  an  action  by  a  parent  for 
the  seduction  of  a  daughter.  It  la  necessary  to 
show  that  they  stood  In  tin  rdatlon  of  maMer 
and  servant  at  tbe  time  of  commlttlnc  tbe 
raping  by  the  defendant  Tbe  loss  of  werriee 
may  be  small,  but  the  fact  of  such  loss  must 
be  proved,  in  order  to  sustain  the  action.  But- 
ton V.  Huffman,  82  N.  J.  Law,  58;  Wot  v. 
Strouse,  38  N.  J.  Law.  184;  Ogbom  v.  Fran- 
cis, 44  N.  J.  Law,  441;  Mlddleton  v.  Nlcbols 
(N.  J.  Sup.)  43  AtL  675.  In  Ogbom  v.  Frsn- 
ds  the  opinion  of  the  court  delivered  by 
Chief  Justice  Beasley,  holds  that  In  an  ac- 
tion by  a  father  for  the  Seduction  of  bis 
daughter  the  gist  of  the  action  Is  the  loss 
of  the  service  of  the  child,  and  In  the  ab- 
sence of  proof  of  such  loss  there  can  be  no 
recovery.  Tbe  facts  of  the  parental  relation, 
that  the  child  was  a  minor,  and  the  seduc- 
tion, will  not  alone  justify  an  action.  But 
he  dtes  with  full  lytprobation  the  declara- 
tion of  Chief  Justice  Klnaey  In  Tan  Horn  v. 
Freeman,  6  N.  J.  Law,  S22,  that  tbe  slightest 
evidence  of  loss  of  service  Is  suffldent  to  sup- 
port this  part  of  the  case,  and  that  while  the 
daughter  is  under-age  and  is  maintained  by 
the  parent  be  always  has  suflldeDt  Interest  in 
her  labor  and  services  to  afford  a  foundation 
for  the  action.  The  plaintiff's  action  In  Og- 
bom V.  Francis  failed  because  at  tbe  time  of 
the  incontinence  the  daughter,  with  the  Im- 
plied assent  of  the  parent  was  In  the  service 
of  another  person,  by  force  of  a  contract  for 
a  definite  period,  and  conscqtwutiy  there  vras 
no  reasonable  ground  upon  whicb  either  an 
actual  or  constmctive  service  to  the  plaintiff 
could  be  predicated.  Blr.  C%itty,  In  his  work 
on  Pleading,  says  that,  where  husband  and 
wife  are  joined  as  plaintiffs,  care  must  be  tak- 
en not  to  Include  in  the  declaration  any  state- 
ment of  a  cause  of  action  for  which  the  hus- 
band alone  ought  to  sue;  otherwise,  demurrer 
win  He,  This  was  accepted  as  tbe  correct 
rule  of  pleading  in  Harrison  t.  NewklA,  SD- 
N.  J.  Law,  176. 

Two  questions,  tbmfore,  arise  on  tills  de- 
murrer: First  Does  the  declaration  state  any 
cause  of  action  In  the  husband  alone?  There 
Is  no  averment  of  a  right  In  the  husband  to 
the  services  of  Hannah  Adam,  nor  la  there 
tbe  presence  of  any  fact  from  whldi  the  hus- 
band's right  to  her  services  can  be  implied, 
and  consequenUy  the  husband,  so  far  as  n;p- 
pears,  having  suffered  no  deprivation  of  serv- 
ices, is  without  a  right  of  action  on  his  own 
behalf,  l^e  argument  Is  express  tliat  Hannah 
was  the  servaiU  at  tbe  wtt^  and  tliat  tiM 
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wife  lost  her  servlcei  by  reason  ot  the  aUqr> 
ed  seduction  by  tbe  defendant  Tbe  wife, 
tlierefore.  has  tbe  rlgbt  of  action;  and  this 
leads  to  tbe  second  question,— whetbw  in 
maintaining  this  action  the  husband  is  prop- 
erly Joined  with  berT  We  think  this  ques- 
tion must  be  decided  In  the  afflrmatlTe.  nndw 
tbe  (Hilnlon  In  tbe  court  of  errors  and  appeals 
In  Ballroad  Ca  r.  Goodenongb,  GS  N.  J.  Law. 
srr,  28  AU.  S,  22  L  R.  A.  400.  No  such  snb- 
Itantlal  distinction  can  be  drawn  between  tbe 
two  cases  as  will  Justify  a  different  rule.  To 
sustain  tbe  action,  tbe  burden  wlU  rest  upon 
the  plaintiffs  to  show  that  the  daughter  was 
the  servant  of  the  wife,  and  not  of  tbe  bus- 
band;  and,  falling  in  that,  there  csb  be  no 
recovery  in  this  salt.  The  demurrer  la  onr- 
ruled,  with  costs. 

<M  N.  J.  L.  488) 

NATIONAL  DOCKS  RT.  GO.  t.  STATB 

BOABD  OF  ASSEBS0B8  et  al. 
(Snprane  Court  of  New  Jera^.   Feb.  20, 
1900.) 

TAXATION— RAILROAD  XJIND8. 
iMud  acquired  by  a  railroad  company  for  a 
right  of  way  and  for  terminal  facilities,  on  no 
part  of  which  a  railway  has  been  constructed, 
and  which  Is  not  otherwise  used  for  railroad 
purposea.  Is  subject  to  taxation  by  the  local 
antnorities,  under  tbe  railroad  and  canal  tax 
act  of  March  27.  188a 
(Syllabps  by  tbe  Court) 

Petition  by  the  National  Dotdta  Ballwaj 
Ounpany  acabiBt  the  state  board  of  aasessora 
and  the  dty  of  Bayonne  to  rerlew  an  aasess- 
ment  for  taxes.  Assessment  sustained  in  part 

Argued  November  term,  1889,  b^re  OUM- 
MBRB,  LUDLOW,  and  DIXON,  JJ. 

Charles  D.  Thompson,  for  railway  company. 
The  Attorney  General,  for  state  board.  Jaa, 
Beany,  for  city  of  Bayonne. 

DIXON,  J.  This  Is  a  proceeding  under  sec- 
tion 28  of  the  act  for  tbe  taxation  of  railroad 
and  canal  property,  approved  March  27,  1888 
(3  Oen.  St  p.  3324);  and  It  brings  up  for  re- 
view taxes  assessed  both  by  the  assessors  of 
tbe  dty  of  Bayonne  and  by  the  state  board  of 
-assessors  on  real  property  of  tbe  Natioual 
Docks  Railway  Company  in  said  dty.  The 
-city  taxes  were  assessed  in  the  year  1881  and 
In  the  subsequent  years,  up  to  and  Including 
1898.  Tbe  state  taxes  were  assessed  during 
the  years  1S92  to  1898,  hicluslve.  Only  one  of 
these  authorities  could  properly  assess  taxes 
on  the  same  land,  and  tbe  question  for  deter- 
mination is,  which  tax  was  legally  assessed  in 
each  year?  The  statutory  ^vision  Is  that  all 
the  property  of  tbe  railroad  company  not  used 
for  railroad  purposes  should  be  assessed  by 
tbe  city  assessors.  In  United  New  Jersey 
Railroad  &  Canal  Co.  v.  City  of  Jersey  City,  06 
N.  J.  lAW.  129,  ae  AtL  186,  the  court  of  er^ 
rors,  ooDstrulng  this  provision,  held  that  tbe 
authorized  rlgbt  of  way  of  a  railroad,  duly 
.acquired,  over  which  a  railway  has  been  con- 
itmcted  and  !■  In  good  faltb  operated«  la  osed 


for  railroad  purposes,  within  tbe  meaning  of 
the  act,  althoui^  it  may  not,  for  tbe  time  be- 
ing, be  wholly  ocenpled  by  tracks  or  other 
railroad  appliances.  Under  the  view  of  tbe 
statute  thus  Interpreted,  we  have  reached  the 
following  conclusion,  in  expressing  which  tbe 
maps  in  evidence  before  us  will,  tot  conven- 
ience, be  designated  as  "Sheets  No.  1  and  Na 
2":  None  of  the  proper^  assessed  by  the  dty 
was  used  for  railroad  purposes  when  the  taxes 
for  1891  were  assessed.  The  dty  tax  for  that 
year  Is  therefore  sustained.  Since  and  Indud- 
Ing  the  year  1892  all  tbe  property  on  sheet  No. 
2  has  been  used  for  railroad  purposes.  The 
state  taxes  for  those  years  on  that  property 
most  therefore  be  sustained,  and  the  dty 
taxes  must  be  set  aside.  Since  and  including 
the  year  1892  all  the  property  on  sheet  No.  1, 
except  that  lying  south  of  tbe  trestle,  which 
extends  about  1,400  feet  south  of  the  Junction 
of  the  main  and  branch  lines  of  the  company, 
has  been  used  for  railroad  purposes.  The 
state  taxes  for  those  years  on  that  property 
must  therefore  be  sustained,  and  tbe  dty 
taxes  must  be  set  aside.  Hie  property  above 
excepted,  although  acquired  for  a  right  of  way 
and  for  terminal  purposes,  has  not  bad  a  rail- 
way constructed  on  any  part  of  It,  or  been 
otherwise  used  for  railroad  purposes,  until  the 
latter  part  of  tbe  year  1898,  when  It  began  to 
be  so  used.  The  city  taxes  on  that  property 
for  tbe  years  op  to  and  indudlng  1888  must 
therefore  be  sustained,  and  tbe  atate  taxes 
must  be  set  aside. 

The  counsel  for  the  dty  urges  that  tbe  peti- 
tion of  the  railway  company,  whlcb  Initiated 
this  proceeding,  should  be  dismissed  for 
laches,  but  tbe  statute  under,  which  we  are 
acting  seems  to  admit  of  no  such  plea.  We 
tbUik  it  equitable  that  each.party  abould  bear 
Ite  own  eosli. 


(64  N.  J.  L.  4M) 
STATB  (F0RGE3RS0N,  Prosecutor)  T. 
BOARD  OF  HEALTH  tfp  CITY 
OF  NEWARK  et  al. 

(Supreme  Court  of  New  Jersey.   Feb.  26^ 

1900.) 

CBRTIORAJU— DI8MIS8AX<-OONmTUnOHAl. 

The  prosecutor  sued  ont  a  certiorari  to  re- 
verse a  Judgment  rendered  against  him  on  a 
complalot  wnicb  purported  to  rest  on  a  penal 
statute,  and  assigned  various  reasons  for  rever- 
sal; the  first  being  that  the  complaint  failed  to 
show  the  commission  of  an  offense  within  the 
statute,  and  others  being  that  the  statute  was 
nuconstltntional.  Afterwards,  by  stipidatlon, 
he  confined  his  objections  to  the  constitntlonal 
questions.  Heid  that,  as  the  ctHDplalnt  did  not 
present  a  case  within  the  statute,  the  constitu- 
tioaal  question  should  not  be  oonsldsced,  and 
the  writ  should  be  dismissed 
(Syllabus  by  the  Oonrt) 

Oertiorari  the  etate,  on  ttte  pteeccnUon 
of  John  SI  ForgersiHi,  to  review  a  Judgment 
for  alleged  violation  of  penal  statute,  on  com* 
plaint  of  the  board  of  health  of  t>m  dty  «l 
Newark  anA  otben.  Dlsmiasel 
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Argud  KoTMnBer  tCTin.  1809.  b«fOTe  GUM- 
MERB;  LUDLOW,  and  DIXON.  JJ. 

Jcba  Ik  Swayze,  tor  prosecntor.  Omit  ft 
Howell,  for  defendants. 

DIXON,  J.  TbejQdgmentttf  ajiutlceof  the 
peace,  which  la  brought  under  review,  waa 
founded  on  a  complaint  designed  to  charge  the 
present  prosecute  with  Tlolatlng  the  act  en- 
titled "Ad  act  to  prevent  the  wlUful  pollatlon 
of  the  waters  of  the  Passaic  river,  and  of  the 
trlhutarles  thereof,  above  the  great  falls  ci 
the  Passaic  river  at  paterson,"  approved 
March  24,  1S87  (P.  L.  1887,  p.  09).  The  com- 
plaint alleges  that  on  October  20,  1898,  For- 
gerson  maintained  a  pigpen  not  more  than 
2Q  feet  from  the  banks  of  one  of  said  tribu- 
taries; that  the  drainage  from  said  pigpen 
passes  or  will  pass  Into  said  tributary,  and 
tends  or  will  tend  to  pollute  the  waters  there- 
of; that  he  baa  been  notified  to  remove  the 
structure,  and  prevent  the  drainage  therefrom 
from  passing  into  the  stream,  but  still  main- 
tains the  structure.  The  statute  on  which 
this  complaint  waa  rested  is,  as  we  have  seen, 
entitled  "An  act  to  prevent  the  willful  pollu- 
tion" etc.  The  title  defines  the  scope  of  the 
enactment  (Allen  y.  Commissioners,  67  N.  J. 
Law,  303,  81  AtL  219),  and  therefore  every 
prohibition  contained  In  the  enactment  must 
be  limited  to  this  expressed  purpose  of  the 
legislature.  In  otiier  words,  no  conduct  can, 
under  that  title,  be  rendered  penal,  unless. 
If  fully  executed,  It  would  amount,  not  mere- 
ly to  a  pollution  of  the  designated  stream,  but 
to  a  willful  pollution  of  It  Thna  Interpreted, 
the  statute  does  not  reach  the  condnct  set 
forth  In  this  complaint  The  only  act  char- 
ged against  the  accused  la  the  maintenance 
of  a  pigpen  25  feet  away  from  the  stream. 
There  la  no  allegation  that  he  thereby  Intend- 
ed to  pollute  the  stream,  or  that  he  knew  the 
stream  had  been  or  would  be  thereby  pollut- 
ed. Without  such  Intention  or  andx  knowl- 
edge, his  act  could  not  cause  or  tend  to  cause 
a  wlUful  pollatlon  at  the  stream,  even  thoi^h 
we  ascribe  to  the  word  *^lllful"  its  mildest 
signification.  Tbl*  being  ttie  situation,  the 
prosecutor  sued  out  the  writ  of  certiorari,  and 
assigned  18  reasons  for  reversal  of  hla  con- 
viction; the  first  being  because  the  complaint 
falla  to  show  the  commission  ot  any  offense; 
the  fourteenth,  sixteenth,  seventeenth,  and 
eighteenth  being  because  the  statute  is  un- 
constitutional. In  that  It  deprives  the  accijBed 
of  his  property  without  due  process  of  law. 
In  that  It  [ffovides  for  the  imposltloa  of  ex- 
cessive fines,  in  that  It  provides  tor  unusual 
punishment  and  In  that  It  denies  to  the  ac- 
cused the  equal  j^tection  of  the  laws.  Sub- 
sequently the  iKowcator,  by  a  stipulation  with 
his  adversary,  bound  hlmaelf  to  rely  sc^ely 
on  the  fourteenth,  sixteenth,  seventeenth,  and 
eighteenth  reascms  above  mentioned,  thus 
aiming  to  bring  before  the  court  only  the 
constitutional  questions  there  presented.  We 
think  those  questions  are  not  legally  Involved 
In  tb*  controversy.    If  the  complaint  had 


been  brougAt  within  the  statute.  It  would 
then  have  been  strictly  pertinent  to  Inquire 
whethw  the  statute  was  valid,  but  for  a  ease 
not  within  the  statute  such  an  Inqulfy  Is  ir- 
relevant Questions  as  to  the  conatltntional 
propriety  of  the  acta  of  a  co-ordinate  brandi 
of  government  should  not  be  unnecessarily 
entertained  by  the  courts,  and  the  attempt  of 
suitors  to  compel  the  Judicial  decision  of  tmeh 
questions,  when  not  essential  tor  the  vindica- 
tion of  their  rights,  should  be  discounte- 
nanced. In  the  case  before  us  the  attention 
of  the  prosecutor  was  plainly  directed  to  the 
primary  question  In  the  cause,— wbeth  er  the 
complaint  against  him  was  within  the  stat- 
ute on  which  It  was  based;  but  be  has  diosen 
to  abandon  that  question,  which  was  decisive 
of  the  controversy,  for  the  purpose  of  raising 
others,  of  broader  Import  but  here  occupying 
a  secondary  position,  only  to  be  reached  If 
the  primary  question  be  decided  adversely. 
Having  thus  shut  himself  up  to  reasons  for 
reversal  not  proper  for  consideration,  the 
prosecutcw  has  thwarted  the  legitimate  ob- 
ject of  the  certiorari,  and  the  wztt  ahonld  be 
dismissed,  but  wlthont  coats. 


(S4  N.  J.  L.  «6* 

LOUDENSLAQEB  v.  WOODBDRT 
HEIGHTS  LAND  00. 

(Supreme  Court  of  New  Jersey.   Febu  Sfl^ 

190a) 

HOSTOAaa-^UflUUPTION-PUBADINa. 
A  declaration  counting  apon  ao  eiprena  aa- 
Bumption  of  a  mortgage  by  the  grantee  in  a 
deed  (the  deed  being  made  part  of  the  deHara- 
tion)  will  not  be  supported  by  a  daose  in  the 
deed  "that  the  land  Is  conveyed  subject  to  ancb 
mortgage,"  the  words  Of  assumptioD  being  ab- 
sent. Qusere:  Whether,  it  the  declaration 
eoanted  npoa  a  etmtract  to  pay  the  eoaaider- 
atioD  In  the  deed,  the  action  at  law  eoaU  be 
maiDtained. 
OSyllabns  by  the  Courts 

Action  by  Henry  OL  londenslager  acalnst 
the  Woodbory  Helgbta  land  Oompanj.  De- 
murrer to  declaration  sustained. 

Argued  November  term,  1889,  before  the 
CHIISF  JUSTICB,  and  DIBPUB^  VAN  SYCK- 
EL.  and  LIPPINOOTT,  JJ. 

Nomxan  Grey,  for  plaintiff.  Howard  M. 
Oooper  and  D.  J.  Pancoast  tor  defoidaiiL 

VAN  SYCEEL,  J.  The  first  count  of  the 
declaration,  which  la  demurred  to,  seta  up 
that  on  the  IQth  of  April.  1880,  the  plaintiff 
was  seised  of  a  certain  tract  of  land.  <n  which 
he  bad  executed  a  mortgage  to  secure  tbe  sum 
of  $6,000  to  one  Paul;  that  afterwarda  the 
said  plaintiff  conveyed  said  land  to  tbe  de- 
fendant for  certain  other  oonaiderationa,  aad 
the  further  consideration  of  the  sum  of  95,000. 
the  principal  sum  of  said  bond  and  mortgage 
to  said  Paul;  that  In  and  by  said  deed  i/t 
copy  whereof  la  annexed  to  the  dedaratton 
and  made  part  thereof)  It  was  covenanted  and 
agreed  that  the  said  lot  of  land  vras  con- 
veyed bar  said  plaintiff  to  the  ***—»^««'^  eom- 
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pui7,  ■object  to  i^d  mortgage,  and  tbe  said 
mortgage  and  ttae  principal  sum  thereof  were 
computed  aa  «»  much  of  the  conalderatlon 
moneya,  and  ttiat  tbe  siUd  defendant  would 
pay  tbe  said  principal  som  of  the  said  mort- 
gage, witb  tbe  Interest  whicb  should  there- 
after accrue  thereon;  tiiat  the  defendant  ac- 
cepted said  deed,  and  became  seised  of  saM 
land,  and  now  boldB  It  The  breach  assigned 
Is  that  the  defendant  refnsed  to  pay  the  said 
■am.  Tbe  language  of  tbe  deed  Is  as  follows: 
'TThe  above  premises  are  conveyed  under  and 
Bubject  to  the  payment  of  tbe  principal 
amounts  of  the  several  mortgages  hereinafter 
mentioned  [at  which  the  said  Paul  mortgage 
was  one],  and  tbe  Interest  on  the  same  from 
tbe  date  hereof,  which  mortgage  debts  are 
part  of  the  consideration  money  mentioned  in 
the  deed."  In  the  case  of  Sparkman  v.  Gove. 
44  N.  J.  Law.  2S2,  the  language  of  the  deed 
was  as  foUows:  "Sabject  to  certain  mort- 
gages, now  liens,"  etc..  "one  to  secure,"  etc., 
"the  other  to  secure  the  payxqait  of  tiie  sum 
of  98,000.  with  interest,  and  which  mortgages 
are  assumed  by  the,  party  of  the  second  part" 
Hie  supreme  court  held  that  Qpon  thla  ex- 
press assumption  to  pay  tbe  mortgage,  an 
action  would  lie  by  tbe  grantor  against  the 
grantee  of  tbe  deed.  In  the  case  of  Louden- 
slager  the  deed  recites  that  tbe  conveyance 
ia  made  subject  to  tbe  mortgage,  but  there  Is 
no  express  assumption  by  the  grantee.  In  the 
ease  of  Titdienor  v.  Dodd,  4  N.  J.  Bq.  464,  tbe 
langnage  Is  precisely  to  the  effect  of  that  In 
the  Loudenalager  deed;  the  express  assump- 
tion being  absent  There  tbe  court  beld  that 
tbe  deed  Impressed  on  the  conscience  of  tbe 
purchaser  and  grantee  an  equitable  obligation 
to  devote  so  much  of  the  consideration  as  was 
retained  to  tbe  payinent  of  tbe  mortgage,  but 
a  doubt  was  expressed  whether  the  obligation 
could  be  enforced  in  an  action  at  law.  The 
declaration  now  demurred  to  counts  upon  a 
contract  to  assume  the  mortgage  and  to  pay  It. 
It  appearing  from  the  deed  that  there  was  no 
such  contract  the  declaration  Is  faulty. 
Whether  the  action  could  t>e  maintained  If  the 
declaration  Is  so  amended  aa  to  count  upon 
a  contract  to  pay  tbe  consideration  In  tbe  deed, 
cannot  now  be  considered.  Hie  demurrer  !■ 
wen  taktti,  and  there  mnat  be  JadfmeDt  «e> 


(M  N.  J.  L.  aoi) 

SDN  INSURANCE  OFFICH  OF  LONDON  T. 
MBRZ. 

^Coort  of  Bhrors  and  Appeals  of  New  Jersey. 
March  16,  1000.) 

mBURANOB— TALIDITT  OF  POUOT— INBOEU 
ABLB  INTBEBST. 

A  poHcy  of  Insnranoe  In  and  by  which  the 
partial  thereto  agree  for  Insurance  against  fire 
upon  property  in  which  the  party  to  whom  the 
policy  ts  nsned  has  do  Insurable  interest  at  the 
dme  of  making  the  contract  Is  not  on  tbat  ac- 
coaat  void.  It  ia  snflldent  to  snpport  the  poIl«T 
tbat  an  Insorable  Interest  snbnsta  Anring  tke 
flak  aad  at  the  thne  of  tba  )am. 
(Syllabus  bj  the  Court) 


OFFICE  T.  MKBZ.  786 

Brror  to  mpreme  court 

Action  by  the  Sun  Insurance  Ofllee  of  Loo- 
don  against  Henry  Mens.  Judgment  tor  A»- 
fendant.  and  plaintiff  bringa  crot.  B«vened. 

Edward  A.  Day  and  Charles  L.  Corbtav  for 
plaintiff  In  emr.  Qdle  &  Swayae,  tor  defsnd* 
ant  In  error. 

OUMMBHB^  J.  This  ii  u  actka  broagbt 
by  the  plalntUf  In  error  against  Mera  to  re- 
cover upim  a  policy  of  Insurance  by  the  terms 
of  which  Mors  and  24  other  persons  and  flrms, 
who  had  formed  an  organlEatkm  known  as  a 
"Fire  Lloyd's,''  under  the  act  of  March  20^ 
1805  (2  Gen..  St  p.  1784),  agreed,  for  a  caa- 
sldmitlon  of  $8,000;  to  reinsure  Oie  idalntlff 
hi  error  fbr  the  term  of  time  from  the  SOQi 
day  of  September,  1897,  at  midnight  to  the 
31st  day  of  December,  1897.  at  midnight 
against  all  direct  loss  me  damage  by  Are,  to  an 
amount  not  exceeding  In  the  aggregate  the 
sum  of  920,000.  nor  exceeding  the  totereat  of 
the  aasnred  tai  said  property,  "to  the  ftoUovlng 
described  propttty,  to  wit  relnsmnnce  of  tl» 
Sun  Insurance  Office  of  London,  being  a  rein- 
surance of  the  liability  of  the  Sun  Insurance 
Office  for  dalms  fbr  loss  and  damage  by  ftn 
or  lightning  occurring  to  tbe  months  Octo- 
ber, November,  and  December,  1807,  deatnqr- 
Ing  and  damaglDg  pnvoty  located  anywhere 
in  the  United  States  and  terrltorlee.  Said 
property'moat  be  damaged  m  destroyed  tqr  fin 
between  midnight  of  September  80^  180ft,  and 
midnight  of  December  31,  1807."  The  Ques- 
tlona  considered  and  determtoed  by  the  m- 
preme  court  and  now  presented  here  tor  re- 
view, are:  Fbat  whether  what  la  known  as 
the  "Fire  Uoyd'a  stetnte  of  Manh  2S,  1806." 
as  amended  Iqr  the  act  of  March  26^  1886  (P. 
L.  isoe.  Pb  U6),  prohlblto  tbe  maklitf  of  a  cm- 
tract  of  rdnsnrance;  and.  lecoDd.  whether  tbe 
contract  now  before  ns  Is  void  as  bdng  a  wa- 
gering pcdicy. 

The  condnslon  reached  the  nq^reme 
court  upon  the  flnt  question  submitted  was 
that  policies  of  relnanrance  were  not  prohlbi^ 
ed  by  the  legislation  referred  to;  that  this 
legislation  confen  npon  Llc^d'a  aasodatkms, 
such  as  the  orgaidsatlon  which  the  defendant 
revrosents,  anthortty  to  bisnre  a^lnat  loss  or 
damage  occurring  fire  vt  Ui^talng  to  fanv 
not  only  of  the  owners  of  property,  but  also 
to  favor  of  an  those  having  an  InanrtiUe  toter- 
est  thereto;  and  that  an  Insnrer  of  pn^erty 
acqnta«8  by  hla  cwtraet  an  Insurable  toterest 
thereto  whUdt  he  may  protect  toy  a  contract 
Indemnlfybig  Um  acatost  loss  to  wliide  or  to 
part  48  AtL  008.  We  coneor  to  the  oon- 
Btructkm  pot  by  the  si^eme  court  this 
legislation,  and  to  the  ctmdnalon  that  It  does 
not  prohibit  the  maktog  of  omtracta  by  to- 
Burera  Indemnlfytog  them  against  loss  vsfoa 
potideB  which  they  have  Issued.  Tbe  anprane 
court  further  omdnded  that  the  contract  med 
on  was  wholly  void,  because  tt  atlputatsd  tor 
Indemnity  sgalnst  loaaea  upon  proiwrty  to 
Bome  portion  of  which  tbe  plaintUt  fbn  had 
BO  tosoiaUe  totcceit  ISkt  smand  qpoa  wliieb 
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thli  oondiudon  la  rated  is  lOmt,  when  an  In- 
nirmble  Intenst  does  not  eztat  at  the  time  oC 
maJdnc  tbe  omtract  of  Indannl^,  such  ood- 
tcBCt  Is  a  waserbiff  one,  and  therefore  Toid 
as  against  pnUlc  policy.  This  was  fonnerly 
Gtmsldered  to  be  the  rale  with  zelstton  to  fire 
policies,  and  was  so  declared  both  by  text 
writers  and  bi  decided  cases,  atthoagh  a  coo- 
traiy  view  was  always  taken  in  construing 
life  and  marine  Insnrance  policies.  Why  any 
such  variance  In  constmctloo  existed  It  Is  dlf- 
flcolt  to  understand,  for,  certainly,  If  a  con- 
tract to  Insure  afta^«cqulred  property  against 
fire  1>  a  wagering  contract,  and  therefore  void, 
because  against  public  poller,  a  contract  to 
Insure  such  property  against  marine  risks,  or 
a  contract  to  Insure  the  Uf e  of  a  person  In  fa- 
TOT  of  tme  who,  at  the  time  of  the  taking  ont 
of  the  poU<7,  has  no  taitereet  ttierdn,  are  equal- 
ly wagering  contracts,  and.  If  such  contracts 
are  prohibited  by  public  policy,  flSiould  equally 
be  omsldered  WUL  But,  although  the  eariler 
cases  on  fire  Insnrance  laid  down  the  rule 
enundated  by  the  supreme  court,  experience 
has  tai^t  that  tiie  necessities  of  bnshieBS  and 
the  adequate  protection  itf  property  require  the 
same  methods  of  insnrance  a^nst  loss  by 
fire  as  have  alwava  olsted  with  relation  to 
losses  by  the  perils  of  the  seas;  snd  reflection 
has  led  to  the  conduslon  that  contracts  of  In- 
surance upon  property  In  which  the  Insured 
has  no  Interest  at  the  time  of  the  Issuing  of 
the  policy  are  not  wagers  If  he  acquires  an  In- 
terest during  the  life  of  the  policy,  and  retains 
It  at  the  time  when  the  loss  occnrs.  As  a 
resnlt  of  the  application  of  this  later,  and,  as 
It  seema  to  us,  better-Judged  doctrine.  It  has 
been  ixM  that  a  ptdlcy  issued  to  a  merchant, 
drawn,  by  the  Intention  of  the  parties  to  It, 
to  cover  goods  whkih  Should  be  acquired  by 
the  Insured  flrom  time  to  time  durhig  the  con- 
tinuance of  the  policy.  Is  a  valid  contract 
(Lane  v.  Insurance  Qh,  8  S^lrf.  44);  that  a 
ix^cy  Issued  to  a  fanner,  covering  not  only 
the  live  stock  then  owned  ty  him,  but  that  to 
be  subsequently  acquired  during  tbe  term  of 
the  policy,  or  one  issued  to  him  upon  crops 
not  yet  planted,  but  which  the  parties  expects 
ed  would  be  grown  before  the  expiration  of 
the  poll^,  is  legally  unobJectlonaUe  (Mills  v. 
Insurance  Co.,  87  Iowa,  400;  Sawyer  v.  In- 
Burance  Co.,  37  Wis.  603);  that  hisnrance  iip- 
on  the  constantly  chaivhig  contents  of  an  <dl 
tank  Is  not  prohibited  by  any  rule  of  public 
policy,  and  entitles  the  Insured  to  recover  the 
value  of  the  oil  which  hatoens  to  be  In  the 
tank  at  the  time  when  the  flre  oocuired  which 
destroys  It  (Western  &  A.  Pipe  Lines  v.  Home 
Ins.  Co.,  146  Pa.  St  846,  22  AtL  666).  Other 
cases  In  whldi  the  same  view  Is  taken  of  the 
effect  to  be  given  to  ptdides  of  flre  hisurance^ 
which,  the  agreement  of  Ibe  parties,  arer 
drawn  to  cover  isoperty  which,  it  la  ontldpat- 
ed,  file  Insured  wUl  acquire  before  the  time 
limited  therein  has  expired,  are  Wood  v.  In- 
snrance (3a,  81  Vt  662;  Hof^jwr  v.  Insurance 
Oo,  17  K.  y.  ^;  HofTman  v.  Insurance  Oo^ 
82  N.  T.  406;  Wolfe  t.  Insnmnce  Oik,  88  N. 


Y.  40;  Lee  v.  Insmanfle  Oo^  11  Ousb.  824. 
Up  to  the  present  time  the  qoestlon  has  not 
reodved  consldraatlon  at  the  hands  €l  this 
eoprt  An  examlnaticm  at  tbe  reasons  vpon 
which  the  earlier  rule  rests  has  led  us  to  tbe 
conduslon  that  they  are  not  well  founded,  and 
that  a  c<mtzact  by  whieh  the  parties  prarlde 
for  Indenmity  against  loss  by  flre  upon  prc^ 
crty  to  be  subsequently  acquired  by  the  party 
Indemnified  Is  not  in  any  sense  a  gamtaic  con- 
tract and  void  aa  that  accomit;  In  aOta 
words,  that  an  tautnraUe  Interest,  subsisting 
during  ae  risk  and  at  the  time  of  tbe  loa^  Is 
sufilcUnt  to  soHHirt  a  poUi7  Inanring  agahost 
loss  by  flre.  Tbe  Jndgmeot  of  Ott  snpfwne 
court  should  be  reversed. 


W  N.  J.  li.  4U» 
STATB  T.  BATIOBF. 
(Snpteme  Court  of  New  Jersey.  Fek  m 

1800.) 

SIBORDSRLT  HOUSD-WHAT  CONSTITUTBS. 

When  an  unlicensed  vender  sells  liquor  ei- 
ther to  an  adult  or  to  a  minor,  ills  offense  con- 
slats  wholly  in  the  unlawful  sale;  and  for  such 
sale  the  indictment  must,  under  section  74  of 
the  act  of  1888  (page  894),  be  for  the  sale  of 
intoxicating  lltjuor  contrary  to  law,  and  not 
for  keeping  a  disorderly  bouse.  The  mdictment 
may  be  for  keeping  a  disorderly  honse  when 
the  vender's  prnnlses  become  a  place  of  com- 
mon resort,  where  persons  are  tnntlshed  with 
liquor  and  become  Intoxicated. 
(Syllabns  by  the  Court) 

Brror  to  court  of  quartw  sesshms,  Salem 

county. 

Oeorge  Ravlorf  was  «Hivicted  ot  keeping  a 
disorderly  house,  and  brings  error.  Reversed. 

Argued  November  term,  1888,  befme  the 
CHIEF  JUSTIOB.  and  DEPCB,TAN  STOK- 
Bli.  and  LIPPINCOTT.  JJ. 

Louis  H.  MlUer.  for  plaintiff  In  enoTk  J. 
W.  Acton,  for  the  State. 

VAN  STCEBL,  J.  The  ontfre  record,  wfakta 
Is  brought  1^»  tqr  the  writ  of  emw  In  this  case, 
under  the  act  of  1888  (page  815, 1 188),  shows 
that  an  Indictment  containing  three  counts  for 
the  sale  of  liquor  without  llceaiaei  aad  one 
count  for  keeping  a  disorderly  house,  was 
found  by  the  grand  Jury  of  tbe  coimty  eC  Sa- 
lem against  ttie  defendant  To  th»  oooDts 
charging  the  Illegal  sale  of  llqnor,  the  defend- 
ant pleaded  "Onllty,"  and  **Not  guilty^  to  the 
charge  of  keeping  a  disorderly  honse.  Tbe  d^■ 
f endant  rfniwHi  that  he  snfEered  manifest 
wrong  and  Injury  upon  his  trial  tot  keeping  a 
disorderly  bouse,  for  which  the  Judgment 
against  him  should  be  reversed.  Tbe  court 
charged  the  Jury  that,  **If  the  defendant  per- 
mitted minors  to  came  there  and  drink  spir- 
ituous Uqnor,  Uien  he  was  gnQty  of  Icecvplng  a 
dlsorderiy  house.**  Section  100  of  the  act 
"conconlng  bit(»clcaUng  Uquoff^  0  Oen.  St. 
p.  1906)  provides  "that  no  inn,  tavttn,  hotel, 
vlctnalllng  house  or  saloon  keeper  or  any  oth- 
er person  licensed  to  sdl  any  stmog  or  «fa1^ 
nous  liquors  or  wines  within  aid  dty  shall 


Digitized  by 


Google 


DEEW  T.  WEST  ORANGE  TP. 


767 


mQ  or  ^Te  Kwaj  anj  ndi  Uqnon  or  wlnea  to 
•117  aiqiirentlce  or  to  any  minor  imder  the  age 
at  el^rbteen  years,  knowing  or  baring  reason 
to  believe  him  to  be  mich,  under  a  penalty  of 
tea  dollars  for  each  offence."  This  provision 
ai^Ues  only  to  licensed  dealen  M  dtlea,  and 
cannot  affect  the  defendant,  who  waa  without 
license:  The  sale  of  liquor  without  license, 
whether  sold  to  an  adult  or  a  ftilnor,  consti- 
tutes an  offense  conalstlng  wholly  of  the  un- 
lawful sale;  and  for  such  sale  the  Indictment 
cannot,  under  section  74  of  the  act  of  1888 
(page  804),  be  (or  keei^ng  a  disorderly  house, 
but  must  be  for  the  sale  of  liquor  contrary  to 
law.  The  mere  sale  to  minors,  and  the  tact 
that  It  Is  drank  on  the  premises,  does  not  con- 
stitute the  crime  of  keeping  a  discvdvly 
bouse.  It  must  appear  that  persons  to  whom 
Uqoor  Is  so  sold  are  permitted  to  remain  drtnk- 
tog  upon  the  premises  until  they  are  Intoxicat- 
ed or  otherwise  disorderly,  or  that  they  make 
the  premises  a  place  of  common  resort,  where 
th^  are  furnished  with  liquor  and  become  In- 
toxicated. For  this  error  In  the  charge  of  tha 
court,  the  Judgment  must  be  reversed. 

<S4  N.  J.  U  481) 

8TATB  (DRBW  et  mU  ProaecntonO  t.  WB8T 
OSANGB  TP. 
(Sn^eme  Court  of  New  Jmwr*   Vebw  28^ 

i9oa) 

OONSTITCrriONAL  XJLW— SPECIAI^  ACT-niU 
OP  ACT— TOWNS— PUBLIC  BUILDINQS. 

1.  An  act  r^nlatlng  internal  affatri  of  tbwn- 
shlpa  Is  not  special  Mcauae  limited  to  town- 
ships. 

£The  title  of  the  act  of  ICaich  1,  1880  (8 
Oen.  St.  p.  3646),  constitutionally  expresses  the 
obieet  of  the  law. 

8.  The  title  of  a  public  statute  may  properly 
bt  nssd  to  denote  the  law  embodied  in  the  stat* 
ute  as  modified  by  its  amendments  and  8apid*> 
meats. 

4.  Hie  act  of  March  1,  1886  <3  Gen.  St.  p. 
3646),  does  not  require  the  InhabitantB  of  town- 
ships to  determine  bow  much  money  the  town- 
ship committee  shall  expend  in  secunng  a  build- 
ins  for  township  purposes. 

(SyUabns  by  the  Coort) 

Oertlorari  by  the  state,  on  the  prosecution 
ci  Robert  N.  Drew  and  others,  against  the 
township  of  West  Orange,  to  review  proceed- 
ings of  the  township  to  purchase  land  and 
arect  thereon  a  town  hall.  Affirmed. 

Argued  November  term.  1899.  befoie  OUM- 
MHBEl  LUDUOW,  and  DIXON,  JJ. 

Oonlt  ft  Howell,  tm  prDaecnton.  W.  Sead 
Howfl^  for  defoidant 

DIXON.  J.  The  object  of  this  certiorari  la 
to  test  the  legality  of  the  proceedings  taken 
by  the  township  committee  of  West  Orange 
tor  the  purchase  of  land  and  the  erection 
thereon  of  a  town  ban  under  "An  act  author- 
Ixinc  the  inhabitants  of  townships  to  pnr^ 
chase  or  erect  a  building  for  township  pur- 
poses,** approved  March  1. 1886  (8  Gen.  St  p. 
8646». 

The  first  objection  made  against  the  pro- 
ceedings Is  that  the  act  is  special,  because  lim- 
ited to  towBsblps.  Tills  Is  dliiwsed  of  Iqr  the 


recent  dedrion  of  the  eonrt  of  errors  in  Her^ 
maun  v.  Town  of  Outtenberg,  44  AtL  76& 

The  second  objection  Is  that  the  title  vt  the 
act  does  not  coustltntlonally  express  the  ob- 
ject of  the  law,  since  the  title  states  that  the 
Inhabitants  are  to  be  authorized  to  purchase, 
etc.,  while  In  the  body  of  the  act  they  are 
only  empowered  to  authorize  the  township 
committee  to  purchase,  etc.  We  think  the 
object  of  the  law  is  correctly  expressed  In  the 
title,  the  feature  of  the  act  above  adverted  to 
merely  pointing  out  the  agency  through  which 
the  authority  delegated  to  the  inhabitants  shall 
be  exercised.  Johnson  r.  Borough  of  Asbuiy 
Park,  S8  N.  J.  Law,  604.  83  Aa  850. 

Hie  next  objection  Is  that  the  ballots  by 
which  the  Inhabitants  voted  for  or  against 
conferring  authority  on  the  township  commit- 
tee stated  that  the  proceedings  were  to  be  tak- 
en pursuant  to  the  provisions  of  the  act  above 
mentioned,  without  making  any  express  ref- 
erence to  a  supplement  of  the  act,  passed  In 
1806,  and  modifying  some  of  its  provisloDS. 
In  contemplation  of  law.  an  act  and  Its  sup- 
plements are  but  one  act  for  the  purpose  of 
construction.  Newark  City  Bank  r.  Assessor 
of  the  Fourth  Ward,  80  N.  J.  Iaw.  IS,  22; 
FarreU  v.  State,  54  N.  J.  Law.  421,  21  AtL  725, 
In  the  latter  case  this  court,  in  construing 
even  an  Incriminating  provision,  where  strict 
construction  Is  the  rule,  held  that  the  phrase 
"offenses  mentioned  in  this  act,"  contained  In 
section  193  of  the  crimes  act,  approved  March 
27,  1874,  was  applicable  to  an  offense  created 
by  an  amendment  of  the  act  approved  In  1887. 
It  follows  that  ttie  title  of  a  public  statute  may 
properly  be  used  to  denote  the  law  embodied 
in  the  original  enactment  as  modified  by  its 
amendments  and  supplements.  The  ballot 
therefore  falriy  expressed  the  pnrpose  of  the 
voters  In  pursuance  of  tbe  act  of  1889  and 
the  supplements  of  1888. 

The  next  objection  Is  Qiat  the  voters  did  not 
designate  the  sum  to  be  expended  by  the  com- 
mittee^ The  statute  does  not  require  tiiat  to 
be  done,  but  Itself  fixes  the  Umlt  of  expendi- 
ture. That  such  a  requirement  exists  in  a 
distinct  statute  rdatlng  to  buildings  for  fire 
departments  cannot  warrant  a  Jodldal  Insert 
Uon  of  it  In  this  statute^ 

The  last  objection  Is  that  the  township  com- 
mittee has  voted  to  award  the  contracts  for 
the  various  kinds  of  work  without  first  ap- 
proving the  plans  and  spedfl cations  for  the 
building  as  finally  prepared  by  the  architect 
under  the  supervision  of  the  building  commit- 
tee. The  final  approval  and  execution  of  the 
contracts  were  prevented  by  the  writ  of  cer- 
tiorari, and,  if  the  vote  to  award  the  contracts 
did  not  imidy  approval  of  the  plans  snd  spedfi- 
cations  (which  were  then  fuDy  drawn),  we 
must  presume  that,  before  the  contracts  are 
signed,  the  plans  and  spedflcations,  which  en- 
ter into  the  contracts,  will  receive  the  formal 
sanction  of  the  committee.  At  least  that  act 
will  constitute  their  ratification  by  all  the  con- 
tracting parties.  We  find  no  legal  error  In  the 
proceedings,  and  they  are  afllimed,  wUk  eosts. 
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9TXTBI  (SnrrBRS  OF  PBAOB,  PiuMCUtowM 
r.  WESTBRTBLT,  OoUector. 
<Sapreiiw  Oout  of  New  Jener.    Vth.  3B, 
1800.) 

TAXATION— HXHMPTI0N8. 
Th«  fact  that  the  proflta  of  a  commerdal 
bnaloesa  are  devoted  to  charity  does  not  make 
Che  business  itself  a  charitable  one;  nor  ia  the 
■dace  where  the  basIneaB  la  carriM  on,  for  that 
naion,  used  for  charitable  purposes. 
(Syllaboa  by  the  Court.) 

Certiorari  by  the  state,  on  the  proseciitlon 
of  the  Sisters  of  Peace,  against  Benjamin  Wes- 
terrelt,  collector,  to  review  a  tax  assessment 
Affirmed  In  part. 

Argued  Norember  tenn.  1899,  before  DIZ- 
ON,  OUMHERU,  and  LUDLOW,  JJ. 

Oharlei  J.  Boe,  for  prosecnton.  WlDlBm 
H.  Sneffert,  (or  def eniSaat. 

OUMMSTRB.  J.  The  proaecators  complain 
tbat  certain  of  their  property.  In  the  borough 
of  Englewood  ClUIs,  has  been  subjected  to 
taxation  by  the  boroogh  assessors,  In  Ttolatlon 
ot  the  provision  of  the  supplement  to  the  gen- 
eral tax  act,  passed  May  16,  18M  (3  Gen.  St 
p.  8820),  which  exempts  "all  buildings  erected 
and  used  for  religious  worship  and  the  land 
whereon  the  same  are  situate,  neceesary  to 
the  fair  use  and  enjoyment  thereof,"  and  also 
"all  buildings  used  exclusively  for  charitable 
purposes  vrltb  the  land  whereon  the  same  are 
««cted,  and  which  may  be  necessary  for  the 
fair  enjoyment  thereof."  The  land  assessed 
in  this  case  consists  of  two  parcels,  separated 
from  each  other  by  the  ste^  perpendicular 
wall  of  the  Palisades.  One  tract  fronts  on  the 
Hudson  liver,  and  extends  to  the  foot  of  the 
Palisades,  and  the  other  fronts  on  top  of  the 
Palisades,  and  extends  west  to  Hudson  Ter^ 
race.  These  two  plots  are  not  connected. 
Tbe  lower  one  Is  entirely  Inaccessible  from  the 
upper,  and,  as  appears  from  tbe*te8tim(Kiy  of 
the  prosecutors  themselves,  Is  not  used  by 
them  for  any  purpose  whatever.  The  claim 
that  this  lower  tract  is  exempt  from  taxation 
under  the  provisions  of  the  act  of  1894  Is  con- 
sequently entirely  groundless.  Upon  the  ui^ter 
tract  tbe  prosecutors  have  erected  a  three- 
story  frame  building  which  they  have  desig- 
nated as  "St  Michael's  Villa  on  tbe  Palisades," 
and  which  Is  used  as  a  summer  boarding 
boose.  There  are  also  a  bam  and  chicken 
house  upon  the  premises,  for  use  in  connec- 
ticm  with  the  villa.  Upon  the  tract  the  prose- 
cutors have  also  erected  a  chapel  which  is 
used  for  religious  wcnvhlp.  The  pe<^e  who 
patronize  St  Michael's  Villa.  In  general,  pay 
for  the  accommodation  afforded  them;  the  in- 
come therefrom  having  amounted  to  about  96,- 
000  in  1896.  and  to  over  $5,000  in  1887.  The 
chapel  and  the  curtilage  upon  which  it  stands 
are  clearly  exempt  from  taxation,  by  tbe  very 
terms  of  the  act  of  18M;  the  building  having 
been  erected  and  the  property  bebig  used  for 
religious  worship.  The  ground  upon  which 
exemirtloa  It  claimed  Ux  the  remaining  portioa 


flC  tbe  profNTtr  k  Oat  It  to  med  flzdiuMr 
tar  charitable  purposea.  We  do  not  think  tbe 
aw  to  whidi  tills  jftagntj  li  pot  !■  a  tSuxUm- 
We  one^  within  tbe  meaning  (tf  the  tax  act 
As  baa  alreadj  bean  Mid  bj  tills  court.  In 
TnuteeaoCT.  IC.  a  A.  t.  O^r  oC  Fatcfaoii,  «1 
N.  J.  Law,  420^  1»  Afl.  QDB,  peoperty.  In  ecte 
to  be  exempted  from  taxation  on  this  groond, 
must  be  used  for  **eleMnosynary  purposea,— 
purposes  connected  with  tbe  distribatSoa  of 
charity;  1.  of  aid  to  tbe  needy."  Tbe  use 
to  wblch  tbls  pnqterty  to  put  the  prose- 
eatan  has  no  connectliHi  wltii  the  dtotrttraUon 
of  aid  to  tlia  needy,  except  to  a  rexy  limited 
extent  On  tbe  contrary,  tiw  purposes  for 
whidb  It  is  employed  Is  almost  purely  commer- 
cial. If  It  had  been  owned  by  an  IndlTfdnal. 
Instead  of  by  a  charitable  co^Kxatloii,  and 
used  by  lilm  for  tbe  some  purpose  to  ^frtiidi 
tbe  prosecnton  have  ivpri^lated  It,  I  doobt 
If  any  one  would  even  have  suggested  tbat  It 
was  free  fnwn  taxation  because  of  the  charac- 
ter of  its  use.  Bat  It  to  urged  on  behalf  of  tbe 
prosecutors  that  although  the  buslnos  of  a 
boarding  house  to  carried  on  at  8t  Mleha^s 
Villa,  the  property  to  nevertheless  used  for 
charitable  purposes,  because  all  <^  the  proOts 
of  the  business  are  used  In  the  aid  ttf  the 
needy.  Tbto  cmtentlMi  cannot  be  supported. 
The  tact  tbat  tbe  profits  of  a  commercial  en- 
terprise are  either  In  whcde  or  In  part  devoted 
to  charity  certainly  does  not  operate  to  ren- 
der ttie  buBltteBS  itself  a  chairny;  oar  la  the 
property  In  which  It  to  carried  on,  hy  reason 
of  such  appnqiilatlon  of  ivodts,  used  for  0iax- 
Itable  purposes.  American  Snnday<SchooI  Un- 
ion T.  City  of  Phlladelphto.  161  Fa.  St  307,  29 
Atl.  26^  23  L.  R.  A.  696;  Fbst  M.  &  Ghnrch 
T.  City  of  Chicago^  26  .  DL  488. 

Tbe  tax  brought  up  by  thto  writ  should  be 
affirmed,  except  so  much  thereof  as  was  lev- 
led  upon  the  chapel  of  the  prosecutors,  and 
tbe  curtilage  apon  wldcb  tt  stands.  So  much 
of  tbe  tax  as  was  assessed  upon  tbe  cbapd 
and  its  curtilage  must  be  set  aside.  It  the 
parties  are  not  able  to  make  an  apportionment 
of  the  tax  on  the  lines  which  we  have  Indi- 
cated, application  tor  that  pnipose  may  be 
made  to  tbe  court  Neither  party  wOl  be  al- 
lowed esmtik 


(64  N.  J.  L.  <is> 
BTATB  T.  SPRAOTJB. 

CBopteme  Oourt  of  New  Jersey.   FeK  9(W 

isoa) 

oanmrAi.  iAW-cHARAcrMt-MViuim*- 

ORKDIBIUTT. 

1.  The  proof  of  reputation  of  the  defendant 
oh  trial  for  the  qnalities  which  would  render  it 
improbable  or  unlikely  tbat  the  defendant  com- 
mitted tbe  offense  with  wUch  be  is  charged 
must  be  confined  to  a  period  prior  to  Its  com- 
mission, and  it  la  not  competent  or  admlBsIble 
to  prove  by  a  witness,  either  upon  his  exami- 
nation in  chief,  or  upon  croas-ezaminatioa,  or 
in  rebuttal,  the  repntatlon  of  the  defendant 
acquired  Bobtequenuy  to  the  discovery  ot  die 
act  constituting  the  offense. 

2.  Ilie  rule  is  different  where  tbe  r^mtation 
for  tbe  tcttthfaloesB  of  tbe  deteadaat  or  of  s 
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vitiiMi  b  tt*  MbiwC  vBd«r  taqofay*  te  wdw 

to  allect  the  credibiU^  of  the  «Tid«ee  of  the 
defendant  or  a  witness.  In  inch  a  case  the 
r^otatioD  at  the  time  ia  the  teet  to  be  applied 
to  the  met  of  testl^DK  and  the  crediblUty  of 
the  eTidenee  gireD^ 

8.  A  motioo  to  Btrike  ont  Illeeallr  admitted 
erldence,  and  the  order  of  the  tnal  court  atrik- 
iixg  it  from  the  record,  after  objection  taken 
to  its  admission,  its  admission,  and  exception 
thereto,  cornea,  too  late  to  care  the  erroneons 
admission,  if  the  erldence  has  been  fully  heard 
bj  the  Jnrj,  and  If  it  be  Karmfal  to.  and  such 
aa  will  prejudice,  the  defendant  lii  Us  trial  ni^ 
on  the  indictiueBt. 

4.  Where  a  witness  Is  called  upon  to  prove 
tht«  good  repDtation  of  a  defendant  on  trial  up- 
on aof  Indictment  for  an  assault  with  intent  to 
rariah  he  cannot  be  permitted,  against  objec* 
tlon  and  exception,  on  cross-examlDation,  to 
testify  to  acts  of  the  defendant  within  his  own 
knowledge,  tending  to  show  the  commission  of 
m  like  offense  at  some  other  time.  Neither  Is 
erldence  admissible  and  competent  from  such 
a  witness,  or  anr  other  witness,  tending  to 
show  the  commission  of  another  offense  of  like 
character,  where  the  offense  with  which  he  is 
charged  la  distinct  from  and  unconnected  with 
the  other. 

5.  The  crosa-examlnation  of  s  defendant,  who 
offers  himself  as  a  witness,  and  testifies  in  his 
own  behalf,  on  his  trial  upon  a  criminal  indict- 
ment, must  be  limited  to  the  subjects  originated 
In  his  examination  in  chief.  He  Is  snbjected  to 
the  same  liabilities  and  the  same  pririleges  of 
any  other  witness.  If,  npon  cross-examination, 
he  teetifiea  to  facts  and  things  which  are  col- 
lateral, and  Immaterial  to  the  issoe.  he  cannot 
be  contradicted  as  to  those  acto  and  things  by 
erldence  in  rebnttal. 

{Syllabos  bar  die  Conrt) 

Xrror  to  conrt  of  quarter  wggloni,  Bei^eii 
eonnty. 

John  Spragne  -was  convicted  ot  crime,  and 
brings  error.  Berersed. 

Arsned  Norember  term,  1809,  befim  UA- 
GIE.  a  J.,  and  DEPUB^  7AN  STCKBI^  and 
LIPPINCOTT,  JJ. 


Hart  &  Hart,  for  plaintiff  In 
W.  Stage,  tor  the  Stat& 


error.  Peter 


LIPPINCOTT,  J.  The  defendant  below, 
the  plaintiff  In  error,  was  conricted  In  the 
Bergen  quarter  sessions  of  an  assault  with  In- 
tent to  ravish  one  Annie  Jackson,  a  single 
woman,  on  the  Bay  Ridge  road,  which  runs 
from  Ruthertord  to  L^ndhurst  In  the  county 
of  Bergen,  and  upon  such  conviction  was  sen- 
tenced to  Imprlsoanient  at  hard  labor  for 
three  years.^  The  assault  took  place  shortly 
after  5  o'clock  in  the  afternoon  of  March  80, 
1899,  at  or  near  a  place  on  this  road  called 
"Dead  Man's  Oorner."  At  the  trial,  Miss  An- 
nie Jackson,  the  cwnpliUnlng  witness,  testified 
that  she.  In  company  with  Mrs.  Hyatt,  was, 
at  the  time  of  the  assault,  walking  together 
OD  this  road  on  the  way  home  from  Rnther- 
ford.  They  both  testified  that  the  defendant 
came  along  this  road,  behind  them,  riding  on 
his  bicycle,  and  that  as  be  approached  them 
they  made  way  for  him  to  pass,  bnt  he  dis- 
mounted, and  almost  immediately  gniq>ed 
Miss  Jackscoi  arotuid  the  waist,  and  threw 
her  down,  and  commenced  to  tear  her  cloth* 
ing.  Mrs.  Hyatt  testifies  that  she  ran  away 
a  short  distance^  and  then  returned,  and  soc- 


oeeded  la  gettlac  On  defmdant  away  from 
the  complaining  witness.  Both  these  witness- 
es positively  identified  the  defendant  as  the 
person  who  committed  the  offense.  They  had 
never  known  the  defendant  betwe  this  time, 
and  saw  him  only  two  or  three  times  after- 
wards, and  before  the  trtaL  The  defendant 
denied  the  assault,  and  denied  that  he  was 
at  the  place  of  assaolt  at  the  time  the  offense 
was  committed.  His  defense  of  an  alibi  Is 
strongly  supported  by  many  witnesses,  who 
testify  that  be  was  seen  at  home  on  the  after- 
noon of  that  day,  at  work,  with  hts  father, 
in  carting  ashes,  and  spreading  them  upon  the 
public  road  In  front  of  his  father's  bouse,  un- 
til shortly  after  3  o'clock.  It  Is  in  proof  that 
th^  he  took  a  ride  on  bis  bicycle,  and  was 
gone  bnt  s  few  minute^  when  he  returned 
with  it  broken,  or  ont  of  order,  and  that  he 
set  to  work  to  mend  it;  and  remained  con- 
stantly at  home  all  the  time  until  after  0 
o'clock  In  the  evening,  when  he  took  a  dress- 
maker, who  had  been  at  work  for  his  mothei' 
In  the  house  that  day,  home  In  a  carriage. 
Much  evidence  was  also  adduced  to  show  his 
general  good  reputation  for  peaceableness. 
The  defendant  was  a  young  man  between 
17  and  IS  years  of  age.  Forty-eight  errors 
have  been  assigned  upon  exceptlras  taken  to 
the  admission  and  rejection  of  evidence  by 
the  trial  court  Seven  reasons  for  reversal 
have  also  been  presented  npon  the  ertire  rec- 
ord as  brought  up  under  section  137  of  the 
act  entitled  "An  act  relating  to  courts  baring 
criminal  jurisdiction,  and  regulating  proceed- 
ings In  criminal  cases"  (P.  I.  1898,  p.  886). 
An  examination  of  the  whole  ease  presents 
much  doubt  and  dlfflcnlt?  upon  the  question 
whether,  npon  the  whole  record,  the' defend- 
ant under  the  provisions  of  this  act  of  the 
legislature,  has  not  suffered  manifest  injury 
and  prejudice  In  his  trial  and  conrrctlon.  But 
the  case  has  been  considered  only  In  respect 
to  the  qaestions  raised  by  exceptions  to  the 
admission  of  certain  dasses  of  erldence. 
The  testlmMiy  is  very  voluminous,  much  of 
It  apparently  entirely  Irrelevant  to  the  trial 
of  the  Issue  upon  the  Indictment,  and  it  ap- 
pears to  have  been  by  both  sides,  at  the 
trial,  considered  with  much  disregard  of  the 
law  relating  to  the  admission  of  evidence  In 
criminal  cases.  The  questions  of  the  erro- 
neous admission  of  evldake»  can  be  briefly 
stated  and  disposed  of. 

The  defendant  produced  evidence  to  estab- 
lish his  good  reputation  for  peaceaUeneas  be- 
fore and  up  to  the  time  of  this  assault  Upw 
this  question,  on  cross-examination,  the  comi- 
sel  of  the  state  was  permitted,  over  numerous- 
ly repeated  objections  and  exceptions,  npon 
which  error  has  now  been  assigned,  to  show 
from  the  witnesses  on  this  subject  the  lepnta- 
tion  of  the  defendant  acquired  by  him  after 
his  arrest  principally  from  this  accusation, 
and  what  others  had  said  about  the  defendant 
after  the  criminal  accusation  had  be«i  brought 
against  him.  Mu^  of  this  evidence  upon 
rmsa  fnramlnatlffli  was  to  show  what  the  opin- 
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Ion  of  othnt  mm  m  tfteOon  to  Ms  gnOt  «r 
Innocence  of  tUi  charge,  and  tlielr  opinion 
also  upon  the  fftcts  of  tbe  cue  u  nnderstooiX 
by  otfaen,  and  what  others  have  said  as  to 
tbdr  bdlef  aa  to  tbe  eilsteDce  of  mdi  facta 
as  tended  to  tbxow  snsplclrai  at  gollt  vpon  the 
defendant;  In  effect*  vliat  othen  In  the  cmn- 
mnnlty  ndd  as  to  his  alleged  participation  In 
the  offense  for  whiefa  he  was  oa  trial  Hm 
printed  bobfc  abowi  page  after  page  of  this 
character  of  vrldence  admitted  ovec  objection 
and  en^tlon,  but  there  la  no  neeessltr  of  re- 
peating It  In  order  to  determine  the  contention 
(tf  Its  InadmlselMUty.  There  cui  exist  no 
donbt  irtiateTer  In  law  Uiat  snch  erldoice  was 
prejudicial  to  the  defendant,  and  -was  encoie- 
onslj  admitted.  The  evidence  was  hearsaj 
as  to  facts  and  opinions,  as  to  the  gnflt  or  In- 
ttocuice  ctf  the  defendant,  and  what  was  lald 
as  to  reputation,  as  aerlred  from  tbe  offense 
Itself  for  which  tbe  defoidant  was  on  trial. 
It  li  Uie  refutation  one  has  In  the  community 
up  to  the  time  of  the  conanlsdon  of  the  (rffense 
only  which  la  adml^ble.  Fonlkes  t.  Sellway, 
S  BIsp.  N.  P.  280.  Tbe  accusation  of  tbe  crime 
aumot  affect  the  reputation  so  far  aa  proof 
of  reputation  of  the  d^endant  may  be  admla- 
Blble  In  bli  defense.  OUve  t.  State,  11  Neb. 
1,  T  N.  W.  444.  Proof  of  rotation,  or  ert- 
dence  In  dulal  of  reputation,  la  limited  to  the 
ttane  of  the  discovery  of  the  offense.  White 
T.  Cnn.,  80  Ky.  480.  Bepntatlon  acquired  by 
the  crime  Itself,  and  after  the  cmnmlsdon  of 
the  offense,  la  not  admladble.  Hill  t.  State 
CTez.  Or.  App.)  8B.S.  W.  600;  State  t.  F<Hit»- 
no^  48  La.  Ann.  806, 19  South.  HI;  Carter 
Com.,  8  Va.  Caa.  100;  Pet^le  t.  Fang  Ching; 
78  GaL.lOe,  20  Pac.  806;  Skagga  t.  State, 
81  Tte.  Or.  R.  OOB,  21  a  W.  207.  And  thla 
la  alwaya  the  rule  where  the  reputation  to  be 
proved  la  of  anch  a  character  aa  to  render  It 
Inynrobable  that  the  peraon  dialed  wltb  the 
offrase  la  guilty.  The  rule  la  different  where 
the  Queetlon  ia  tbe  reputation  of  the  defendant 
or  a  wltneaa  as  to  hia  truthfnlneaa,  in  order 
to  affect  the  credibility  of  the  defendant  on 
1a4al,  wbo  bas  offered  hbnaelf  aa  a  wltnou,  or 
of  another  witness  testifying  therein.  The 
reputation  of  the  defendant  or  the  witness  for 
tmthCulneea  In  such  caae  at  the  time  of  ttie 
trial  ia  admissible,  for  it  is  to  the  act  of  tes- 
tifying that  the  reputation  Is  then  addreaaed. 
and  It  la  to  affect  his  preaent  credibility  In  the 
evidence  which  he  Is  giving.  Dollner  v.  Lints, 
84  N.  T.  669;  Pratt  v.  State.  19  Ohio  St  277; 
Shuster  t.  States  62  N.  J.  Law,  B21-B24,  41 
AtL  701;  28  Am.  A  Etog.  Bnc.  Law.  p.  802. 
Etvldence  of  the  character  or  reputation  of  the 
defendant  In  a  criminal  prosecution  whoae 
<£hBVBatiUt  la  Involved  otberwiae  tiian  aa  a  wlt- 
neaa, at  a  time  aubaequent  to  the  oommlaslon 
et  the  otteoBe  which  iM  the  anbject  (tf  the  In- 
veatlgatlMi,  la  InadmlBslble  (6  Am.  &  Eng. 
Btac  Law  [2d  BdJ  p.  860,  and  caaea  <nted); 
and  e^dence  of  a  bad  chancter  aubaequent  to 
tbe  crime  la  not  admlaslble  (Whart  Or.  Ihr. 
fStth  Bd.]  I  6B).  nie  oounad  tm  the  defoid- 
ant  objected  to  thla  orldaieeh  took  cKccvUon 


to  Its  admlsakm,  and  on  two  occasions  moved 

to  atrike  It  out;  but  the  motion  waa  refused. 
Afterwarda  the  eounael  for  the  state  moved 
alao  to  atrike  It  oat.  No  particular  part  waa 
selected  to  be  stricken  from  the  record,  and 
the  court  In  granting  the  motion,  aald  tbat 
''everything  aa  r^arda  the  general  r^utar 
tlon  since  the  arrest  may  be  atrlckeo  out" 
This  waa  a  vague  dispoeltlon  of  the  error 
which  had  been  committed  In  the  admlaslon  of 
file  evidence  complained  ot.  Thtm  evidence.  It 
will  alao  be  perceived,  was  not  limited  to  rep- 
utation alnoe  the  atreat  but  also  covered  odier 
aubjecta,  as  has  been  stated.  But  admtftting 
th^  It  allied  to  such  evidence  aa  pertained 
to  reputation  since  the  arreat  the  motion  to 
strike  It  out  and  the  action  of  the  court  on  the 
matter  came  too  late.  It  had  beoi  admitted 
to'  the  jury  after  r^ieated  atrennoua  objection 
on  behalf  of  the  defendant  and  had  been  fully 
heard  by  them.  It  haa  been  allowed  to  ataml, 
and  have  its  ect  until  the  case  waa  practi- 
cally doeed,  and  Ita  admlaalblll^  bad  beoi 
pwslstently  presented  on  tiie  part  of  tbe  state. 
It  had  gone  deliberately  to  the  jury,  and  bad 
been  fully  taken  Into  their  conalderation,  and 
I  cannot  perceive  how  its  harmful  and  jneju- 
dldal  effect  could  be  obviated  or  cured  by  hav- 
ing the  evidence  at  tiila  atage  of  the  proceed- 
ings merely  and  formally  stHcken  from  tbe 
record. 

A  witness,  one  Hershe,  waa  called  by  the 
defendant  to  teatlfy  to  hia  good  reputatlUL 
Upon  cross-examination  he  was  asked  aa  fol- 
lows: "Q.  Have  yon  not  heard  of  thirty  or 
forty  women  bdng  Inatflted  ttiere  young 
menf  Ttala  was  objects  to  on  the  part  of 
the  d^endant  but  it  waa  lOlowed,  and  an 
exception  taken,  and  he  waa  permitted  to 
aay  In  answer,  '*A.  I  hxre  heard  of  their  be- 
ing Insulted  there,"  and  the  answer  waa  al- 
lowed to  atand.  Thla  qneatlon  and  answer 
bad  no  connection  whatever  with  the  defend- 
ant uor  was  tt  at  all  material  to  the  aubject 
at  his  reputation.  It  was  error  ttf  admit  thla 
evidence,  and  the  fact  elldted  must  have  been 
pr^udldal  to  tbe  defendant  The  fact  ttiat 
other  women  bad  been  insulted  at  thla  place 
waa  Irrelevant  hi  tiila  caae  under  the  most 
common-place  law,  and  the  witness  could  not 
be  allowed  to  speak  as  to  what  he  had  heard 
from  others.  It  waa  dearly  oror,  and  harm- 
ful to  tin  defendant 

The  defendant  waa  called  to  testify  In  Us 
own  behalf.  Upon  cross-examination  he  was 
questioned  whether  he  bad  ever  met  other 
women  at  ether  times  at  this  plae&  It  was 
not  attempted  to  show  that  be  had  ever  been 
guilty  of  sny  sbiUlar  offoiae  at  this  place  hj 
the  cross-examination,  and  the  object  of  the 
evidence  la  not  entirely  apparent  He  denied 
having  met  any  women  at  this  place.  He  waa 
then  confronted  wltb  some  women,  and  naked 
In  rdation  to  them,  and  aa  to  thdr  acta  and 
conduct  towards  him,  and  bla  conduct  towards 
them,  without  indi eating  by  the  question,  save 
by  Insinuation,  that  anything  criminally  fan- 
prcvea  had  oecnmd  betweoi  ttem.  Tblawan. 
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eTidene*  that  eonU  not  have  been  pretentafl 
by  him  npoo  bU  direct  examination.  It  Is 
donbtfol  if  It  was  legal  ujfoa  cross-ezamlna- 
tlon,  but,  conceding  It  to  be  «o,  he  answered 
the  qnestioDB,  and  the  rnle  of  erMence  la  that, 
micli  facts  beljw  IrreteTant  and  Immaterial, 
hla  answers  most  be  condoslTely  accepted. 
Hc^  Uke  any  other  witness,  Is  entitled  to  hare 
hit  cross-examination  limited  to  the  sabjects 
oriffinaUy  opened  by  his  examination  In  chief. 
H«  subjects  himseif  to  the  same  liabilities^ 
and  la  entitled  to  the  same  prlTlleges  as  any 
other  witness.  Whart  Or.  Et.  (Otb  Bd.)  | 
130.  Instead  of  leaving  the  testimony  to  re- 
main as  be  bad  left  it  upon  this  subject,  many 
of  these  persons  were  called  as  witnesses  in 
rebuttal  In  behalf  of  the  state,  and  by  them 
it  was  Attempted  to  contradict  his  evidence  in 
respect  to  these  matters,  and  such  contradic- 
tion on  rebuttal  was  obtained  from  several 
witnesses  orer  objection  and  exceptions,  upon 
which  errors  bare  been  assigned.  Clearly,  It 
was  the  design  of  the  state  to  impute  to  him 
by  inslDuatlon  the  commission,  or  the  attempt 
at  OHnmission,  of  like  offenses  at  this  place 
at  other  times,  and  upon  other  women.  Such 
evidence  was  entirely  inadmissible.  Clark  t. 
State,  47  N.  J.  Law,  656,  4  Atl.  827;  Meyer  t. 
State,  50  N.  J.  Law,  SIO,  30  Ati.  483;  Parks 
T.  State,  60  N.  J.  Law,  578,  36  Ati.  935;  Leon- 
ard T.  State,  60  N.  J.  Law,  8,  41  Ati.  661. 
nils  evidence  was  highly  prejudicial  to  the 
defendant  It  was  a  denial  to  him  of  a  fair 
trial  upon  the  Issue  presented  by  the  Indict- 
ment, and  that  it  was  not  erroneooB  cannot, 
tor  a  moment,  be  contended.  In  fact,  all  that 
need  be  said  in  a  case  of  this  kind  is  that  it 
"may  have  been  harmful."  Ruckman  v.  Berg- 
hob,  87  N.  J.  Law,  437-441.  HUB  case,  both 
as  to  the  general  character  of  the  evidence 
and  the  principles  upon  which  criminal  Jus- 
tice is  to  be  administered,  comes  fairly  within 
the  doctrine  laid  down  in  Ryan  v.  State,  60  N. 
J.  Law,  552,  88  AtL  672;  Whart  Or.  Bv.  (9th 
Dd.)  I  es.  The  Judgment  of  th«  Berfso  qnar- 
ter  sessions  must  be  reversed. 

(«  N.  J.  U  M6) 

BRUSH  T.  INHABFTAMTS  OF  UNION  TP. 
(Supreme  Gonrt  of  New  Jersey.    Feb.  26^ 
190a) 

DRAINAOB-mOORPORATBD  TOWNSHIP-OOH- 
TRACTS. 

Undw  the  provisions  of  the  act  oitltled 
"An  act  to  provide  for  sewage  and  dr^nage 

In  incorporated  townships  in  which  there  is  a 
pabiic  water  snpply,"  passed  April  14,  1800  (3 
Gen.  St  p.  3663),  as  amended  by  an  amenda- 
twr  act  approved  April  17. 1891  (S  Gen.  St  p. 
8667).  the  towosbip  cominlttee  of  any  Incor- 
porated township,  in  which  a  supply  of  water 
for  pabiic  or  domestic  ase  Is  fumisbed  from 
waterworks,  were  cranted.  among  other  tilings, 
poww  to  cause  to  he  made  sarvey St  plaDS,  and 
estlmatea  by  competrat  engineers  and  mechan- 
ics sufficient  to  aemonstrate  the  practicability 
of  an  eificlent  system  of  sewage  or  drainage,  or 
boUi,  for  such  township.  Id  contracting  for  the 
plana  under  these  provisions,  the  towDsnip  com- 
mittee are  the  agents  of  the  munidpoUty*  and 
the  contract  bound  the  townshlpb 
(SrlUMH  \9  ths  Coort) 


JBmx  to  dreuit  court,  HikIsob  county. 

Action  by  Carrie  F.  Bruirii,  executrix  oC 
Charles  B.  Brush,  against  the  Inhabitants  of 
the  township  of  Union.  The  declaration  con- 
tained the  common  counts  for  work  and  la>- 
bor,  etc:,  poformed  by  Oiarlea  B.  Brush, 
plalntifrs  testator,  tor  and  at  the  request 
ot  defendant  At  the  doae  at  plalntUTs  cun, 
a  nonsuit  mu  gnuitad,  and  ihe  Moci  cmr. 
Eevereed. 

Argued  November  term,  1809,  before  MA- 
GIB,  a  J.,  and  DEPUB.  YAM  SYOEBU  aaA 

uppiNOorr,  jj. 

Bdwin  A.  8.  Levrla,  for  ptalntlfl:  Augustus 

A.  Bldi.  for  defendant 

MAGIE,  aJ.  nw  bin  of  ezceptifHW  In  tiilt 
case  discloses  tiiat  plalnUlt  xrroduced  evidence 
from  which  the  Jury  might  Infer  that  Chaiiei 

B.  Brush,  deceased,  a  dvll  engliwer,  was  em- 
ployed by  the  township  committee  of  defend- 
ant to  make  a  map  or  plui  tor  a  proposed  sy^ 
tern  of  sewers  In  that  township  at  the  pries 
of  $1,000;  that  be  made  and  delivered  such  a 
man  to  tiie  township  committee,  who  retained 
and  used  It  for  some  time,  and  then  returned 
it  to  him.  It  also  appears  that  there  was  a 
supply  of  water  furnished  by  the  Hacfcensadc 
Water  Company  through  a  system  of  pipes  In 
many  of  the  streets  of  the  township.  When 
plaintiff  rested  her  case,  counsel  for  defend- 
ant moved  fOT  a  nonsuit  on  the  ground  that 
the  township  committee  possessed  no  pow» 
to  make  sudi  a  ctntract  The  trial  Judge 
granted  the  motl<Hi,  to  which  ezceptlm  was 
duly  taken,  and  a  Mil  of  exceptions  sealed. 

The  only  question  presented  Is  whether  the 
township  committee  had  poww  to  bind  the 
defendant  for  the  cost  of  sudi  woric  and  labor 
as  Brush  was  shown  to  have  done.  The 
plaintiff's  contratlon  Is  that  sndi  power  Is 
conferred  by  the  provisions  <^  the  act  entitled 
"An  act  to  provide  for  sewage  and  drainage 
in  Inovporated  townships  In  which  there  Is 
a  pnbUc  water  supply,**  passed  April  14,  1800, 
aa  amended  by  an  act  entitled  "An  act  to 
amend  an  act  entitled  *An  act  to  provide  for 
sewage  and  drainage  In  Incorporated  town- 
ships In  which  there  Is  a  public  water  sup- 
ply,' "  passed  A^l  14,  1801,  whidi  amenda- 
tory act  was  approved  April  17, 1801.  8  Qeu, 
St  pp.  3668,  8887.  By  the  first  section,  as 
amended.  It  is  provided  that  in  any  lnenp»- 
rated  township  at  this  state,  in  whldi  a  snp- 
ply of  water  for  public  or  domestic  use  Is 
fumisbed  or  shall  be  furnished  from  water- 
works. It  Shan  be  lawful  for  the  board  of  the 
township  committee  or  for  the  governing  body 
of  sudk  township  to  provide  for,  obtain,  and 
cause  to  be  constructed  a  system  of  sewage  or 
drainage  or  both.  By  section  2  It  is  made 
lawful  for  the  said  board  of  township  com- 
mittee or  othMT  governing  body  <tf  said  town< 
ship  to  cause  to  be  made  surveys,  plans,  and 
estimates,  by  competent  engineers  and  me- 
chanica,  sufBdent  to  demonstrate  the  pra& 
tlcablUty  of  an  efficient  system  of  sewage  or 
drainage,  or  both,  for  said  township.  On  ttn 
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part  oC  a«  dctodut  Um  ambmOm  to  flat 
tbe  Bcti  relied  on  mn  not  within  fiw  power 
of  the  tefldatnrt,  becaoM  they  aivl7  to  and 
r^nlate  the  monldpal  affalra.  not  of  all 
towMhJp*.  bnt  of  racb  only  as  haye  a  rappty 
of  water  (or  public  dbmeatle  me  fumltii- 
•d  from  waterworka.  Thla  limitation,  It  la 
ntfCfU  make*  the  leglilatlon  local  or  apedal, 
and  so  Told.  The  cases  In  flils  court  and 
the  eoort  of  errors,  InTolTtng  the  cwatmction 
of  ttie  omstltational  prorlslon  thtia  invoked, 
are  entirely  harmooloas,  and  are  too  well 
known  to  require  dtatlon.  They  nnlte  In  de- 
daring  that  the  daiue  does  not  Interdict  but 
permits  leglslstion  which  operates  only  on  a 
class  of  mnnldpalltieB,  prorlded  those  Indnd- 
ed  In  the  leglBlatlTe  sclieme  possess  some  dis- 
tlngnlahbig  doractetlitlc^  which,  with  r^- 
erence  to  leglslatlTe  purpose,  tauUcates 
the  peculiar  qtproprlateness  at  such  legisla- 
tion as  to  them,  and  the  Inappn^niatenees  of 
such  legislation  as  to  others  whkh  are  not 
Indnded.  Applying  this  test  to  these  acta  tt 
Is  obTlous  that  the  question  la  wheth^  the 
claselfl cations  (tf  the  townships  on  niildi  Uiey 
op»ate  la  Justified  by  the  single  dlstlngnlsh- 
tng  characteristic  that  th^  have  a  certain 
prescribed  siyipty  of  water.  As  all  townships 
are  incorporated,  tbe  (deration  of  the 'acts, 
bat  for  this  limitation,  would  affbct  all  anch 
mimldpalltles. 

This  qnestitm  Is  not  solTSd  by  Oie  claim  tiuit 
all  Inhabited  ^aoes  require  aome  fttdlltles 
for  the  dteposal  of  sewage  and  drainage.  U 
that  be  tme^  It  must,  however,  be  admttted 
that  the  needs  of  mnnlctpalltlea  In  that  re- 
spect vary  In  degree^  and  are  more  urgent  In 
some  cases  than  In  others.  Density  of  popu< 
latlon,  ttie  charactw  of  the  soil,  and  nrlous 
otiier  ocmoelTable  causes  might  necessltete  and 
require  the  adopti(m  of  suae  system,  and  so 
justify  a  dasslflcation  based  oa  such  distinc- 
tions. The  legislature  -  has  recognized  such 
distinctions  In  Ite  legislation  ca  this  sabJecL 
Thus,  by  the  act  entitled  "An  act  to  provide 
fw  drainage  and  aewnage  In  towoSb^,"  ap- 
prored  March  26,  1890,  power  was  conferred 
OB  all  townshijM  which  would  adopt  the  pro- 
Tlalons  of  the  act  to  provide  tot  a  syston  of 
sewerage  and  drainage  In  very  similar  mode 
to  that  prescribed  in  the  acta  in  questiim.  By 
such  l^slatlon,  all  mnnldpalltlea  of  that 
dass  could  act.  If  a  majorl^  of  voters  dedr* 
ed.  A  few  weeks  later  tite  act  of  1890,  now 
.  In  question,  was  passed,  whereby  townships 
to  which  It  appUes  wete  empowa«d,  without 
any  vote  of  tiie  Inhabitants,  and  upon  the 
mere  Initiative  and  vrlU  of  the  township  com- 
mittee, to  provide  for  such  a  system.  Tbe 
plain  and  apparent  purpose  of  thla  l^slation 
was  to  give  that  opportunity  to  such  town- 
ships because  of  a  legislative  determination 
that  the  supply  of  water  for  poUIc  and  do- 
mestic use  created  a  need  for  sewage  and 
drainage  more  nrgnt  than  existed  In  other 
townships.  The  use  of  such  a  dwracterlstic 
to  classify  mnnldpalltlea  for  such  legislation 
IS  not  nonL  Bgr  the  act  cntttloA  *'Ad  aet  to 


^ovMe  Off  drainage  and  aewage  In  taiaely 
populated  towntfilps  Sn  WUdi  than  la  a  pob- 
Ue  water  supply,**  approved  UarOi  4,  ISM 
(Laws  1884,  p.  S2),  a  dass  of  sndi  mmHripaH- 
tles  was  aegr^ted  tat  such  legldattve  pur- 
pose by  reascm  of  dMUtctima  arMng  fNm 
density  of  populaticni  and  from  the  posaeaslon 
o(.a  snp^  of  water  for  pobOe  and  domestic 
use  furnished  from  waterworks.  TSita  act 
was  considered  and  approved  In  thla  court, 
though  ttie  predae  question  now  presented 
does  not  aeon  to  have  been  raised.  Glbbe  v. 
Committee,  63  N.  3.  Iaw,  497,  19  Aa  97B. 
Oonslderlng  the  difference  in  respect  to  sew- 
age and  drainage  In  towncAilpa  which  have 
and  those  whldi  have  not  such  a  water  sup- 
ply, It  was,  In  my  Jodgmo^  within  Om  power 
of  the  letf  sistnre  to  determine  that  the  needs 
of  the  former  townships  In  tiiat  reifpect' varied 
from  and  exceeded  the  needs  of  the  othera. 
and  thereopon  to  pass  legislation  whIA  U 
Judged  was  appropriate  to  those  which  had 
such  means,  and  Inappropriate  to  the  otheim. 
This  bt^Jectton  cannot  avail  defendant 

It  Is  further  contended  tiiat.  If  tiie  acta  are 
valid,  th^  conferred  no  authority  oa  the 
township  committee  to  contract  ft>r  tiie  map 
and  plan  In  question.  Tia  language  by  irtddi 
authority  is  cmiforred  la  singular.  Tiie  com- 
mittee la  aufliorised  to  "cause  to  be  nude  sur- 
veys, idans  and  eettanates  •  •  •  anffldent 
to  demonstrate  a  practical  and  effldent  orsteoi 
of  aewa^."  The  powers  etsewhere  tai  tiie 
aete  conferred  on  tiie  township  committee  are 
v«y  ntenslve.  As  we  have  seen,  Oiey  are 
empowered  to  inovlde^  obtain,  and  cause  to  be 
constructed  &  system  of  sewagb  In  fnrfliw- 
ance  at  Oat  object,  tiiey  may  tieat  with  tin 
ownera  of  land  deemed  them  necessary  fOr 
that  purpoB^  they  may  pordiase  and  take  eon- 
v^anee  of  audi  lands,  and,  upon  ftUlnre  to 
agree  upon  compensation,  may  exerdse  the 
right  of  eminent  domain,  and  condemn  tibe  te- 
qnlred  lands.  Reading  tiie  whole  act  to- 
gether, I  deem  it  dear  that  the  leglslatare 
has  conferred  on  the  township  committee  In 
such  townships  these  extensive  powers,  and 
that  they  have  been  conferred  on  them  as  tbe 
r^>resentatives  ot  the  municipality.  It  waa 
competent  therefore,  for  the  township  com- 
mittee to  contract  wltii  a  dvn  engineer  like 
tbe  deoeaaed.  Bmdi,  to  furnish  a  plan  tenfflng 
to  demonatrate  a  practical  and  effident  sys- 
tem ot  sewage.  Such  a  contract  waa  made 
for  and  bound  the  township.  Whether  tbe 
map  and  plan  fbmlshed  was  one  of  ttist  sort 
was  a  question  for  tbe  Jury.  It  la  mmcces 
sary  to  consider  how  the  money  whfadi  Brush 
may  become  entitled  to  under  tiie  contxart  Is 
to  be  ralaed.  Under  tiie  acts  In  question,  the 
costa,  damageai  and  expenses  are  to  be  ralaed 
by  aasessmenta  on  lands  benefited.  Whether 
the  expenses  of  such  plans  aa  the  township 
committee  obtained  are  to  be  Induded  In  the 
assessment,  or  whether  the  towntiilp  must 
ralae  and  pay  for  tiiem.  are  qtnstbas  not  now 
to  bs  considered.  Tba  jodgmMt  tt  ■ensoH 
moat  be  reversed 
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FOX  tt  nz.  T.  WUXIAM  WHABTON,  JB^ 
JkCXX 

CBvpmM  Orait  of  Nnr  Jcmgr.   VMb  Mb 

mOLTOSNOB-BXCAVATION  IM  8TamiV-I»- 
aRBB  OF  CARS  —  GONTRIBUTORT  NBOU- 
OBNCB— QUESTION  FOR  JURT— DAMA.OBS. 

1.  When  the  work  of  the  constraetion,  repair, 
«r  8ltermti<Hi  of  a  itreet-railwar  track  in  the 
streets  of  a  city  la  aathorised  bj  law.  and  ex- 
cavatloni  are  made  In  each  work,  wlilch  are  to 
be  kept  open  at  aight,  the  dutj  is  Incumbent 
opon  thoBe  in  the  performance  of  the  work 
under  a  contract  with  the  itreet-railwaj  com- 
pany to  exercise  reasonable  care  to  gnaid  anch 
CTcaration  to  protect  those  in  the  use  of  the 
■treeta  from  Injorj  from  such  excarationa. 

2L  In  order  to  be  reasonable,  the  degree  of 
care  must  I>e  a  high  one,  becaose  thoae  wlu>  are 
in  the  use  ot  the  street  hare  the  right  to  8»- 
some,  unless  their  attention  has  been  attracted 
to  the  danger,  that  the  street  is  free  from  such 
excavations. 

5.  Such  persons  as  are  in  the  use  of  the  hlgli- 
way  or  street  are  Iwund  to  the  exercise  of  only 
onunaiy  care  to  avoid  injury  from  such  excara- 
tiona. 

4.  Th%  qaestlon  of  whether  the  defendant,  in 
an  action  for  Injuries  received  by  falling  or 
driving  into  such  excavations,  baa  exerdaed 
reasonable  care  in  guarding,  signaling,  screen- 
ins,  or  fencing  soeh  excavations,  when  the 
facts  are  In  dispute,  or  where  inf ««nces  may 
be  reasonably  drawn  either  In  favor  of  or 
against  the  exercise  of  snch  care,  ia  one  for  the 
jnr^,  as  well  as  the  question  of  whether  the 
plaintiff  under  such  circumstancea  ia  guilty  of 
contributory  negligence. 

6.  When  the  fact  of  injnry,  and  the  extent 
thereof,  are  in  dispute,  the  jut7,  as  matter  of 
fact,  must  determine  the  injuries  and  condition 
of  the  injured  plaintiff,  and  determine  whether 
the  injurr  is  the  proximate  result  of  the  acci- 
dent, and  apply  the  principle  of  compensation, 
and  fix  the  damages  under  the  proof,  and,  if 
the  amount  be  not  the  product  of  bias,  feeling, 
or  prejudice,  or  excearive,  tha  vardict  'WUI  not 
b»  set  aside. 

(Sylhiboa  by  the  Court.) 

Action  by  Walter  Fox  and  Lydla  Vox,  hit 
wife,  against  WlHIam  Wliartcm,  Jr.,  ft  Co. 
IndffUBBt  for  plalntUb.  Bale  od  behalf  of  de* 
fendant  to  show  canae  why  new  trial  should 
not  be  granted.  Denied. 

ArgueA  Jane  term,  ISSe,  befon  MAGIB,  a 
J.,  and  TAN  STCKBL,  QARBISON,  and  UP- 
PINOOTT,  JJ. 

Howard  OuTow,  for  plain tlffa.  J.  H.  Gas- 
kin,  for  defendant 

UPFINOOTT,  J.  This,  as  It  now  stsndi^ 
Is  an  action  hy  Walter  Fax  and  Lydla  Fox, 
his  wife,  agahist  WllUam  WlmrtMi,  Jr.,  ft  Go^ 
a  Qpipnatfon,  to  recover  danuges  for  personal 
injuries  inflicted  on  I^dla  Fox.  and  for  dank- 
ages  consequently  arising  to  Walter  Fox,  Im 
husband,  by  reason  of  sndi  Injnrles.  Orlg> 
inally,  the  Chinden  ft  Suburban  Bafiway  Com- 
pany was  Joined  In  the  action  also  as  a  de- 
fendant, hot  at  the  trial,  as  no  UaMUty  was 
shown  against  It,  a  Totamtary  nonsuit  was 
tend,  and  the  cause  proceeded  to  a  rerdlct 
against  the  other  defendant  The  evidence 
sbowi  that  this  defendant  waa  engaged  In  the 
enistmctlw,  alteration,  and  repair  of  a  rail- 
way track  far  the  Camden  ft  Sntrarban  Ball- 


way  Oompany  on  Market  street  In  the  dty 
Camdm,  under  a  eontnct  between  that  com- 
pany and  defendant  held  liable  in  this  action, 
and  In  sndi  woric  the  dtf  endant  made  a  great 
many  excavations  la  the  street  for  the  pur- 
pose of  welding  together  the  ends  of  the  rails 
of  which  the  tracks  were  composed,  and  In 
repairing  the  streets  betwew  the  tracks. 
Xlwse  excayatiois  betweu  and  at  ttte  eods 
of  the  rails  were  naceeaary  In  order  to  have 
space  1^  the  side  of  and  nndemeaUi  to  do  the 
wehUng.  The  woA  In  which  this  defendant 
mm  akgaged  was  a  lawful  mu^  and  authorised 
by  lair  to  be  done,  nils  Is  conceded  In  the 
case,  and  Is  the  basla  upon  whldi  the  action 
was  tried,  and  in  view  of  whIA  liability  was 
sought  to  be  established.  On  the  18th  day  oC 
August  1806,  th«  plaintiff  Walter  Foa,  of 
PhllsrtelpWa,  hired  a  hom  and  carrtage,  and 
came  across  the  riTer  In  the  erenlng  of  that 
day  to  vlM  smne  friend  or  rdation  hi  the 
dty  ot  Camden.  was  drirlng  almg  Mar- 
ket street  having  In  the  carriage,  along  with 
htan,  his  wltto^  Us  daughter,  and  a  ssmnt 
glri.  when  his  horse  and  carriage  droned  Into 
an  excavation  In  the  street  about  two  feet 
deep.  It  appears  In  the  endeavw  to  get  out 
of  this  excavation  his  horse  stumbled  hito  an- 
other at  the  same  place.  The  fn»t  part  of  the 
carriage  dropped  Into  the  first  excavathm,  and 
as  the  horse  was  pulled  out  tiie  hind  pert  of 
the  carriage  felt  in,  and  then  the  horse  USl 
into  another  one,  dragging  the  front  pert  ot 
the  carriage  down  again,  when  the  hone  was 
taken  hold  ot  by  some  of  the  persons  on  the 
street,  and  the  carriage  extricated  from  Its  po- 
sltlon.  Mrs.  Fox  alleges  that  she  was  thrown 
forward  and  about  In  ttie  carriage,  striking 
cKtaln  portions  of  It  wlfli  her  head,  bade, 
arma^  and  legs,  and  tiiat  she  received  very 
severe  and  permanent  Injuries.  These  boles 
or  excavations  on  that  night  were  left  open 
because  of  a  rainstorm  coming  on,  which  pre- 
vented the  servants  of  the  defendant  from 
filling  up  the  same.  It  appeared  that  the 
plaintiff  was  drivli^  along  on  the  tradi  ot 
the  raUvray.  about  80  feet  behind  a  car,  which 
was  proceeding  slong  fhe  street  The  nl^t 
was  a  dark  one.  He  testified  tbat  be  saw  no 
excavatton  ahead  of  him,  and  no  obstmctibns 
or  tignsls  which  would  takdicato  danger  to  him, 
on  the  part  ctf  the  street  on  which  be  was  driv- 
ing. Be  testified  that  he  saw  red  lights  on 
piles  vt  dirt  near  tlM  curb  of  the  street  hot 
none  ahead  of  him  on  the  street  which  would 
Indicate  any  dang^  ahead  in  the  direction  In 
which  he  was  traveling,  and  he  supposed  the 
street  was  safe.  The  street  was  a  lighted  one, 
but  not  sufficiently  for  any  excavations  to  be 
seen.  There  is  a  great  deal  of  evidence  on 
the  part  of  the  plaintiff,  all  of  which  either 
diowe  or  tends  to  show  that  timers  were  no 
rignal  lights  at  or  near  these  e:navati(His  In 
the  streets,  and  no  signals  at  or  near  them  to 
Indicate  dangw.  The  evidence  on  the  part  ot 
the  plaintUTa  and  several  witnesses  shows  that 
the  flirt  from  the  excavation  was  thrown  out 
near  to  the  curb  In  pllea^  or  at  least  quite  a 
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distance  from  tbe  railway  track,  and  tbat 
apoB  these  pflea  of  dirt  at  tboae  distances  from 
tbe  tracks  red  lanterns,  with  llgtita  In  them, 
were  i^aced.  The  erldence  shows  that  the  ex- 
cavationB  were  in  no  wise  fenced,  and  that 
there  was  no  watchman  there  to  warn  the 
plalntUt  of  danger,  and  that  no  warnings  were 
g^Ten  him  by  any  one  as  be  approached  the 
^cavatlons.  The  plalntlfTs  contend  that  tike 
defendant  had  failed  to  exercise  care  In  guard- 
ing tbe  pabllc  from  the  danger  of  these  ex> 
cavatlons,  and  thereby  the  Injury  aros^  and 
that  they  were  free  from  any  negligence  con- 
trltrating  to  soch  Injury. 

On  the  part  of  the  defendant  the  evidence 
of  two  or  three  witnesses  showed  that,  while 
the  excavations  existed  there  substantially 
as  proven  by  the  witnesses  for  the  plain- 
tiffs, yet  tbe  dirt  from  these  excavations,  and 
the  Burplns  dirt  from  the  repalrment  between 
the  tracks,  was  pUed  op  alongside  the  track 
on  which  tbe  cars  ran,  about  18  Inches  there- 
from, and  upon  them  red  lights  were  placed; 
and  also  a  light  was  placed  as  near  tbe  track 
as  possible,  so  as  to  allow  space  enough  for 
a  car  to  pass,  and  that  care  were  passing 
along  this  track  on  which  the  plaintiffs  were 
driving.  It  was  contended  that  these  signals, 
In  the  exercise  of  reasonable  care,  were  soffl- 
cient  to  warn  the  plaintiffs  of  the  danger  of 
these  excavations.  There  Is  also  evidence  of 
one  or  two  witnesses  that  there  was  a  watch- 
man near  tbe  place,  who  shouted  to  tbe  plain- 
tiffs to  turn  to  the  left,— to  the  other  side  of 
the  street,— and  avoid  these  excavations,  and 
that  another  person  did  tbe  same.  It  does 
not  appear  by  this  evidence  that  the  plaintiffs 
beard  these  shouts,  and  It  is  denied  by  tbe 
plaintiffs  and  other  witnesses  that  the  watch- 
man was  there,  or  that  any  warnings  were 
glTen  to  or  beard  by  them.  The  plaintiffs 
testify  that  they  both  did  their  utmost  to  ob- 
serve any  danger  or  Indications  of  danger. 
Mrs.  Fox  says  she  told  her  husband  to  "look 
out,"  and  be  careful,  and  that  they  were  pro- 
ceeding in  the  dark,  with  the  horse  on  a  walk. 
Other  witnesses  testify  that  the  horse  was 
walking  when  the  accident  occurred.  It  will 
be  observed  that  the  excavation  was  not  a 
deep  one,  but  slight  in  its  character,  and  per- 
haps difficult  to  observe.  It  will  be  observed 
that  tbe  plaintiffs  saw  a  car  proceeding  safely 
over  the  space.  The  plaintiffs  testify  that, 
from  their  observation  of  tbe  lights,  and  ev- 
erything else  they  could  see,  they  supposed 
they  were  safe  In  going  along  the  street  on 
the  part  of  it  and  In  ttie  direction  la  which 
they  proceeded. 

Under  this  evidence,  on  the  role  to  show 
cause,  the  defendant  contends  that  upon  the 
qnestloa  of  liability  the  v»dlct,  which  was 
against  the  defendant.  Is  contrary  to  the 
weight  of  the  evidence,  and  should  be  set 
aside.  The  defendant  contends  that  reaaona- 
Ue  care  was  exercised  to  guard  these  excava- 
tions, and,  besides,  tbat  the  situation  was 
MWHk,  by  reasMi  ai  guards,  signals,  wam^iga, 
and  etbowlse,  that  the  plaintiffs  In  going 


alimg  the  street  as  th^  did  were  la  the  tnnt 
at  reasonable  care  to  j^tect  tttemselvea  flam 
acddeat  Neither  par^  offers  any  critldam 
of  the  charge  of  tbe  learned  trial  Justice  to  tbe 
Jury.  Tbe  concluMon  reached  Is  that  these 
questions  were  all  questions  of  fact  for  the 
Jnry;  that,  under  the  evidence^  tt  was  for  tbe 
Jury  to  say  upon  which  side  the  weight  of  evi- 
dence existed,  and  whether  the  plaintiffs  had 
established  liability  by  a  preponderance  of  evi- 
dence. Tbe  situation  was  one  on  which,  ss  tt 
now  appears,  either  upon  the  evidence  for  the 
I^alntiffs  or  for  the  d^endant,  and  vpoa  aU 
the  evidence,  the  jury  could  reasonably  and 
Intimately  find  IlaUll^.  There  did  not  mp- 
pear,  upon  this  branch  at  tbe  case,  much  dis- 
pute as  to  the  facts,  except  some  difference  as 
to  the  locaticm  of  the  lights  tm  the  piles  of 
earth.  The  question  whether  these  ll^ts 
were  so  placed  as  to  mislead  peraoos  of  ordi- 
nary prudence  on  the  highway  was  a  seilons 
one.  As  the  evidence  stood  before  the  Jury, 
tbe  iH'^wnderance  of  evidence  would  appeal 
to  locate  them  as  the  plaintiffs  located  them, 
and  tbat  would  lead  certainly  to  a  condnaloo 
on  their  part  tbat  this  way  was  a  safe  one  to 
travel;  and,  even  though  It  be  that  they  were 
placed  as  the  defendant  contends.  It  will  be 
perceived  that  over  this  space  a  car  could  pass^ 
and  did  pass.  In  safety,  ahead  of  the  plaintiffs, 
which  occurrrace  the  plaintiffs  observed;  and. 
besides,  as  the  lights  were  to  the  ride  at  Um 
track,  on  either  side,  not  crosswise,  but  longi- 
tudinally along  the  track,  the  question  would 
arise  even  then  whether  the  way  which  the 
plaintiffs  took  was  not  tbe  prudentiy  safe  one. 
The  lights  were  <^taJnIy  <hi  the  side  of  the 
track,  at  some  distance  from  it,  and  It  can  be 
clearly  perceived  tbat  it  might  be  negligence 
on  the  part  ot  the  plaintiffs  to  take  the  space 
on  that  side  towards  tbe  curb,  and  to  proceed 
in  the  face  of  that  observation;  and  the  plain- 
tiffs say  they  did  observe  lights  in  that  side. 
It  Is  true,  they  place  them  at  tbe  curb,  as  do 
all  the  other  witnesses  in  plaintiffs*  behalf. 
Still  they  were  on  that  side;  and  with  them 
hi  tbat  situation  It  would  seem  to  have  been 
the  exercise  of  ordinary  care  to  avoid  travel* 
big  there.  The  law  Is  clearly  settled  that 
wbeu  a  pemm  makes  an  excavation  In  a  high- 
way, and  proposes  to  leave  It  open  at  night, 
he  must  exercise  reasonable  care  to  guard  tbe 
public  In  tbe  use  of  the  highway  from  Injury 
because  ot  it.  and  the  caie  must  be  great  In  or 
der  to  be  reasonable,  for  all  who  use  the  hl^- 
way  have  tbe  right  to  assume,  If  there  Is  nq^th- 
Ing  brought  to  tbelr  attention  tbat  Indicates 
the  existence  of  danger,  that  the  highway  Is 
safe,  hi  the  exercise  of  ordinary  care  on  their 
part  They  have  the  right  to  assume  that  no 
one  has  dug  a  trench  or  other  excavation  In 
the  highway,  Into  whlcb  they  may  be  precipi- 
tated. Whether  such  care  had  be^  exercised 
in  this  case  on.  the  part  of  the  defendant,  or 
whether  the  want  of  it  caused  this  accidentand 
injury,  were  questions  f<»  the  Jury.  The  plain- 
tiffs woe  bound  to  the  oxerdse  of  ordinary 
care  to  avoid  danger.  Hie  street  had  tbe  ordl* 
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oaiT  stteet  lights,  bat  MrenU  wttnetses  way 

that  ttww'  did  not  rmal  thew  «xcaTations; 
bnttaUnfaU  the  signals  there,  and  all  the  clr- 
cmnstancee,  the  jury  baa  fliat  to  settle  the  dla- 
poted  evidence,  and  then  determine  whether 
the  idalntlffs  omitted  to  exercise  ordinary  care 
to  protect  themselres  from  danger.  It  will  be 
obserred  that  shortly  after  this  aeddent  a 
guard  was  placed  aroond  these  excaTatlona. 
It  was  not  for  the  court  to  determine  the  char- 
acter of  guards,  screesiB,  or  signals  which 
aboold  have  been  placed  there  In  the  exercise 
of  reasonable  care  by  the  defendant.  That 
was  a  qnestlon  tot  the  Jvrj,  and  It  was  snb* 
mltted  to  them. 

The  question  of  n^llgeuce  and  contribu- 
tory negligence  was  properly  submitted  to 
the  jury.  It  was  a  fact  case,  and  there  ap- 
pears no  reason  why  the  verdict  should  be 
disturbed  as  against  the  evidence,  or  the 
weight  of  It 

In  this  case  It  Is  not  deemed  that  the  dam- 
ages In  law  are  eccesBlve.  The  verdict  was 
for  the  sum  of  fTSO  for  the  husband  and  $3,- 
500  for  the  wife.  The  evidence  was  much  In 
dlspnte  upon  the  question  of  Injuries  to  the 
wife.  The  evidence  on  the  part  of  the  platn- 
tlfifs  shows  that  her  skull  was  fractured,  her 
back,  arms,  and  leg  Injured;  that  she  was  a 
long  time  In  bed;  that  she  was  onconsdons 
much  of  six  weeks  subsequent  to  the  acci- 
dent; that  sbe  was  subject  to  constant  con- 
vulsions; that  she  suffered  great  pain,  which 
still  continues.  Her  own  evidence,  and  the 
evidence  of  her  husband  and  other  witnesses, 
establish  these  facts.  Tbe  evidence  of  her  at* 
tending  physician,  who  was  called  the  day 
after  the  accident,— a  physician  of  long  stand- 
ing, and  well  known,  and  of  high  repute.-r 
shows  tbe  grare  condition  in  which  he  found 
her.  the  grave  condition  in  which  she  has 
since  been,  her  great  suffering,  ber  paralysis 
of  limbs  on  one  side,  hw  absolute  helpless- 
ness, and  that  her  Injuries  are  permanent  and 
progressively  worse  In  their  character,  and 
^t  she  will  be  utterly  tmable  to  do  any  work 
or  labor  In  the  future,  or  to  enjoy  life  to  any 
degree  whatever,  and  that  her  condition  will 
shorten  her  life,  and  be  the  cause  of  her 
death.  Another  physician  of  high  repute, 
called  more  for  the  purposes  of  the  case,  cot<- 
roborates  fully  her  attending  physldan.  Both 
these  physicians  trace  her  Injuries  and  con- 
dition to  the  accident.  The  evidence  on  the 
part  of  the  plaintiff  Is  that  she  was  a  woman 
in  good  health  before  the  accident  The  de- 
fendant relies  tq>on  snne  of  the  drcumstances 
at  the  time  of  the  aeddent— such  as  the  re- 
Iftjf  that  no  one  was  hart  the  fact  that  the 
horse  was  not  Injured  nor  the  wagon  broken* 
and  that  the  carriage  was  not  soch  that  she 
could  have  been  Injured  as  she  says  she  was. 
The  carriage  was  Inspected  by  the  Jury  as 
bearing  ap<ni  this  qnestl<m.  Evidence  Is  also 
IVoduced  to  show  that  she  was  about  ber  work 
the  next  day,  and  that  she  presmted  no  ap- 
I>earance  of  Injury.  Against  these  things 
stands  tlis  crrldenos  of  bat  .attending  physl- 


dan, who  saw  her  some  time  the  next  day, 
in  bei,  and  who  fully  describes  her  injuries 
and  appearance.  Again,  the  defendant  pre- 
sents the  evidence  of  two  or  three  [Aysidans 
of  high  repute,  who  have  made  examination 
of  her  before  the  trial,  and,  while  they  do 
not  dispute  her  grave  oondlUtm,  and  her  suf- 
ferings during  this  time  and  at  the  time  of 
the  trial,  yet  they  quite  emphatically,  and  at 
great  length,  nnder  protracted  examination 
and  cross-examination,  gave  their  opinions 
that  her  suffering  and  diseases  and  her  con- 
dition at  the  time  of  trial  are  not  due  to  the 
aeddent  bnt  have  arisen  naturally,  or  from 
some  other  cause  than  this  aeddent  It  can 
only  be  conduded  that  this  presented  a  ques- 
tion tot  the  Jury— a  question  of  fact  peculiar' 
ly  within  their  province— to  Ox  the  canse  of 
her  Injuries  and  condition,  and,  as  they  found 
the  contentions  of  the  parties  to  be  establlflii- 
ed,  apply  the  prindple  of  compensation  to 
guide  them  In  the  amount  of  their  award.  II 
the  Jury  found  the  Injuries  and  condition  of 
the  wife  established  as  caused  by  the  accl- 
d^t  then  In  no  sense  In  law  csn  tbe  damages 
be  considered  as  excessive.  The  verdict  plain- 
ly shows  that  this  was  the  view  taken  by  tbe 
Jury.  In  law,  no  reas<Hi  Is  perceived  why 
this  vodlct  should  be  set  aside,  or  the  dam- 
ages reduced  because  they  are  excesslTe 
The  rule  to  show  cause  Is  discharged. 


(M  N.  J.  1j.  601) 

8TATB  (CHANCELLOR  OP  THE  STATD, 
Prosecntor)  v.  OITT  OF  ELIZABETH. 
(Sn^eme  Govt  of  New  Jersey.   FsK  98; 

i9oa) 

coNsnnmoNAXi  law— taxation  or  nam 

PROPBRTT. 
The  supplement  to  the  general  tax  law, 
passed  AprH  13,  1887  (8  Gen.  St  p.  3312), 
which  provides  for  the  taxation  of  real  and 
personal  property  held  in  trust  by  the  court  of 
cbancerr,  is  UDConstitutionaL  because  It  does 
not  apply  to  like  property  hela  in  trust  Ij  other 
courts  of  the  state. 
(Syllabus  by  the  Q>art) 

Certiorari  by  the  state,  on  the  prosecotloB 
of  the  chancellor  of  the  state,  against  the  dty 
of  Elisabeth,  to  review  certain  tax  usess- 
ment&  Affirmed  In  part 

Argued  November  term,  1889,  befwe  DIX- 
ON, GUMMERB,  and  LCDLOW,  33. 

Sberred  D^n^  for  pnseciitor.  James  CL 
Oonnolly,  for  delsednti 

QUMMBBB,  J.  This  writ  removes  into 
this  court  for  review,  certain  taxel  assessed 
by  the  dty  of  Elizabeth  upon  four  different 
tracts  of  land  in  said  dty,  eadi  ot  which  Is 
held  by  the  chancellor  of  tbe  state  in  his  offi- 
cial capad^.  Tbe  title  to  three  of  these 
tracts  was  aoqoired  by  him  in  March,  I88B, 
and  the  taxes  which  he  seeks  to  have  set 
aside  were  assessed  each  year  from  1888  to 
lfi82,  biduslve.  TlUe  to  the  fourth  tract  was 
acquired  in  November,  1888,  and  the  taxes 
which  are  said  to  have  been  lUegally  aasssssd 
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wen  UU  la  that  ymr,  and  to  «adi  ■bcc— 
log  7»ar,  up  to  and  Indndlng  188T.  Thaw 
tracto  of  land  ware  aU  puduued  Iqr  the  dian- 
celloc  at  ulea  had  upon  the  fondonm  of 
mortgagM  held  by  him,  and  repreaenttng  flw 
lareatment  of  tniat  funds  ^tepoilted  hi  On 
court  of  chancery.  So  far  ai  the  tax  wUch 
was  aaseaaed  toe  the  year  1888  agabiat  the 
ftrarth  tract  Is  ooneemed,  no  snndait  leaaoa 
la  BonceBted  fW  aetdnc  It  aside.  It  vaa  aa- 
seaaed against  the  property,  and  had  become  a 
lien  upon  It  pitor  to  the  date  of  tta  pnnihase 
by  the  chancellor,  aty  Charter,  |  78  (P.  L, 
1868,  p.  ISQ.  Hie  case  doea  not  ahow  that 
the  lien  of  tUa  tax  waa  extlnfnlahed  fay  the 
foredoanre  proceedtaigs  under  which  tba  dian- 
oellor  pmrhased  or  In  any  other  way.  Pr»* 
snmably,  theretor^  It  la  sUU  a  mid  Hen  vpoa 
the  property. 

The  other  taxes  under  review  were  all  of 
them  asaesaed  npw  tiie  property  after  title 
thereto  was  acquired  by  the  diancellor.  Irre- 
qwctlTe  of  statutory  enactment,  property  hdd 
In  trust  by  (he  chancellOT  In  hia  official  ca- 
padty  Is  exempt  from  taxation.  Public 
School  Trustees  t.  Trenton,  80  N.  J.  Big.  667. 
The  ground  upon  which  the  city  of  Elizabeth 
maintains  Its  right  to  levy  these  taxes  is  that 
by  the  supplement  to  the  general  tax  act  pass- 
ed April  13. 1887  (3  Oen.  Bt  p.  3312).  the  Im- 
munity from  taxation,  which  tiieretofore  had 
existed  with  relation  to  the  trust  funds  hdd 
by  the  court  of  chancery,  and  the  secorltles 
representli^  their  Inrestment,  was  done  away 
with,  and  such  funds  and  securities  subjected 
to  taxation  to  the  same  extent  as  the  money 
and  other  pr^i^ty  of  IndiTldnals.  That  tills 
Is  the  object  sought  to  be  accomplished  by  the 
leglahitkm  referred  to  is  not  denied,  but  the 
prosecutor  contends  that  it  Is  rlolatlTe  of  that 
provision  of  the  state  constitution  which  re- 
quires that  property  shall  be  assessed  tor 
taxes  under  the  genwal  laws  and  uniform 
roles,  in  this  respect:  .that  It  taxes  trust 
funds,  and  investments  thereof,  held  by  the 
court  of  chancery,  but  that  It  does  not  tax 
like  funds  and  luTeatments  held  by  other 
courts  of  the  state.  Acts  similar  to  that  of 
1887  (except  that  the  latter  subjects  to  taxa- 
tion lands  held  by  the  chancellor  In  his  offi- 
cial capacity  as  well  as  personally)  have  been 
declared  unconstitutional  by  this  court  for  the 
reason  stated.  Shotwell  t.  Dalrymple,  40  N. 
J.  Law,  5S0,  10  AtL  386;  Cox  v.  Tmltt,  57 
N.  J.  Law,  535,  31  Atl.  168.  The  tact  that 
the  act  of  1887  applies  to  lands  held  by  the 
chancellor,  as  well  as  to  moneys  on  denoslt 
In  court '  and  securities  representing  the  In- 
vestment thereof,  does  not  take  It  out  of  the 
ruling  In  Shotw^l  v.  Dalrymple  and  Oox  ▼. 
Tmltt  Every  court  which  is  clothed  with 
jwwer  to  hold  trust  funds,  and  to  invest  them 
on  bond  and  mortgage,  Is  auihorlsed  to  pro- 
tect such  Investments  by  foreclosnre  of  the 
mortgage  and  purchase  of  the  mortgaged 
premises.  City  at  Elieabeth  v.  The  Chancel- 
lor, 51  N.  J.  Law,  414,  17  Atl.  942.  It  is  sug- 
gested, rather  than  argued,  on  behalf  of  the 


dty,  that  ttie  taxes  under  review  may  be  sus- 
tained by  Tlrtue  of  the  provlsloa  of  the  mp- 
^ementa  to  the  general  tax  hiw  passed 
1.  me  <P.  L.  1806.  p.  202).  It  Is  enough  to 
say  with  relation  to  this  suggestion  tliat  the 
leglslatkm' Invoked  Is  not  retroactive,  either  hi 
terms  or  by  ImpUcatloii.  bat  applies  only  to 
audi  taxes  as  should  be  thereafter  assessed. 
The. tax  assessed  for  the  year  1888  against  tbe 
foordi  tiact  must  be  affirmed;  the  rest  ot  the 
taxes  vnder  nrrlew  must  be  tet  aaldai 


W-N.  J.  Ml) 
HILLIKSIN  et  aL  V.  WOODWARD  et  aL 

(Saprane  Court  of  New  Jersqr.   Feb.  36^ 
100(K) 

IMSDRANCB  BROKBB^NBOUtaBKOB  —  KUBIP- 
RBSBNTATIONS— POLICY— CONDmONB 
— OONBTKUOnOHS. 

1.  A  fire  insurance  brokw  Is  s  •pedallst  Id 
the  baslnesa  of  fire  Insuranoa,  and  holds  himself 
out  to  the  world  as  possessing  lufQcieDt  sldU 
requisite  to  his  calling,  and,  if  he  does  not  ex- 
ercise the  proper  and  castomary  care  and  skill 
In  effecting  tbe  InsoiaDce  of  the  property  of 
the  person  for  whom  he  Is  acting,  under  his  in- 
structions and  agreement  with  such  person,  the 
neglect  of  soch  skill  and  diligence  is  actionable^ 
it  It  proximately  results  in  loss  or  damage  to 
the  lasursd  by  whom  he  Is  retained  and  empliv- 
ed. 

2.  A  concealment  and  misrepresentation  by 
soch  broker,  in  his  at^Iieation  to  the  Insurer, 
and  in  procnriDg  Insurance,  of  the  interest  and 
ownership  of  the  insured.  In  accordance  with 
which  the  insurance  is  effected,  will  avoid  the 
policy  of  insnrance  If  there  be  any  express 
condltkms  tiiexein  to  the  effect  that.  If  the  bi- 
tercst  of  the  nsured  be  not  truly  suted.  or  If 
the  Interest  of  the  assured  be  other  than  on- 
conditional  and  sole  ownership,  the  policy  shall 
be  void.  The  application  for  Insurance  in  the 
face  of  and  taken  In  connection  with  such  can* 
ditions  oontained  in  the  policy  Is  a  wananty 
on  the  part  of  the  assured  as  to  such  Interest 
and  ownership,  a  breach  of  whidi  avoids  the 
policy. 

3.  Where  a  hnshand  and  wife  are  ownen 
toother  of  a  seveo-elgbths  Interest  and  ownw- 
stup  in  Dersonai  proj^rty.  and  an  insnrance  is 
effected  oy  their  fire  insurance  broker  under  an 
employment  and  agreement  with  bim  to  have 
their  interest  and  ownership,  of  which  be  is  in- 
formed, truly  stated  and  spedflcally  designated 
in  such  insurance,  and  where,  by  bis  conceal- 
ment or  misrepresentation,  either  b^  mistake, 
or  the  want  of  customary  iklll  and  diligence  on 
his  put,  an  Insnrance  is  effected,  tbe  pdicy 
so  obtained,  which  iusares  such  property  m  the 
name  of  the  husband  alone  as  sole  and  uncondi- 
tional owner,  with  no  other  statemrat  of  in- 
terest or  ownership  in  any  <Hie  else,  is  void,  os- 
der  the  express  condltionB  of  the  poHcy  wiuck 
provide  that  the  interest  of  the  assured  shall  be 
truly  stated.  Such  a  policy  is  also  void  nnd« 
the  condition  that  it  shall  be  void,  unlese  otho^ 
wise  provided  by  agreement  indorsed  thereoo 
or  added  thereto,  if  the  Interest  of  the  insured 
be  other  than  unconditional  and  sole  ownership, 
If  It  appears  that  it  has  not  been  so  otherwise 
provided  by  such  ind<ffs«nent  or  addition. 

4.  If  aura  Insurance  be  effected  is  tbe  name 
of  the  husband  alone,  and  so  stated  in  the  pol- 
icy, a  clause  in  the  imlicy  thaf^e  loss,  if  any, 
shall  be  payable  to  the  wife  as  her  Interest 
may  appear,  will  not  have  the  effect  of  an  in- 
surance covering  hwr  Interest  or  ownership, 
there  being  nothing  else  in  the  policy  disclosing 
that  the  insurance  was  to  have  such  effect. 
This  cianse  in  the  policy  can  have  no  other  ef- 
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ttet  flna  u  »  ArvetloB  to  wlioni  thv  Iom  riuiS 
bs  paM.  It  !■  Bothlns  mim  thui  M  mMlcB- 
■Mat  <a  the  loM  tt  any  *h»vlA  aoerat  to  IImIb- 
terwt  of  th*  hiubi.nd,  and  !■  not  an  towraaca 
•C  kar  eatate  or  ovnerdiip. 
CBTUalma  br  tha  Oonrt.) 

Smx  to  ebeiilt  oomt*  Hndioi  eomUr. 

Acttoa  by  Oraftuo  M.  UilUkw  and  idte 
ac>Jnst  BtuaeU  W.  Woodward  and  anotber. 
Jndgmeot  soalmlnlDg  demoKrar  to  dedamtlon. 
and  ptolBflira  bring  error.  Bevened. 

Argued  Noranber  term,  1890.  before  BfA- 
OUB.  a  J.,  mnd  DBPUB,  TAN  BZOKSUU  ud 
IJPPINGOTT,  JJ. 

GomeUoB  DorenoB,  tor  plain ttffg  in  error. 
Bdwud  *  WSL  T.  Daj,  tot  defeadanta  Is 
eniH^ 

UPPINOOTT,  J.  TUa  action  was  com- 
menced Id  the  Hndeon  county  circuit  court  A. 
demurrer  was  filed  to  the  original  declaration 
-  filed  therein.  The  demurrer  was  sustained, 
after  which  an  amended  declaration  was  filed, 
to  which  a  demurrer  was  again  presented. 
This  demurrer  was  also  sustained  by  the  dr- 
cnit  court,  and  Judgment  in  that  court  en- 
tered for  the  defendants,  "nils  writ  of  error 
la  sued  out  to  review  this  judgment 

The  demurrer  was  general,  with  a  apedfl- 
eatlon  of  causes,  and  the  question  to  be  deterw 
mined  Is  whether  the  aTerments  of  the  dec- 
laration state  a  cause  of  action  against  the 
defendants*  The  dedaratlon  avers  that  the 
defendants  Russell  W.  Woodward  and  I.  O. 
Ajmar  Williamson  were  together  engaged  in 
the  business  of  brokers  and  solldtors  of  fire 
and  marine  Insurance,  and  that  the  plaintiffs 
Qrafton  X.  MlUlken  and  Blanche  MlUilEen,  his 
wife,  in  tiie  month  of  July.  1886^  retained  and 
employed  the  defendants  as  such  brokers  and 
•olldtors  to  ^ect  insurance  npon  a  certain 
tug  of  the  plaintiffs  known  as  the  steam  tug 
W.  A.  Levering,  In  the  sum  of  |6,fi00,  the 
policy  to  be  Issued  In  the  names  of  the  plaln- 
tim.  who  together  were  the  owners  of  seven- 
eighths  interest  in  said  steam  tug.  the  said 
plaintiffs  so  informing  the  said  defendants; 
and  the  policy  of  Insurance  to  specify  and 
particularly  d^lgnate  the  ownership  of  said 
plaintiffs  as  aforesaid,— for  which  Insurance 
the  said  plaintlffB  agreed  to  pay  and  did  pay 
to  the  said  defendants  the  sum  of  %es  as  a 
premium  fixed  by  the  said  defendants  for  ef- 
fecting such  insurance;  that  the  defendants 
accepted  and  received  such  premium  and  en- 
tered upon  such  employment  under  said  agree- 
ment; and  that,  therefore,  it  became  the  dnty 
of  the  said  defendants  to  have  such  Insurance 
effected  in  such  manner,  and  to  cause  to  be 
Issued  and  delivered  to  the  plaintiffs  a  policy 
of  Insurance  to  them,  as  owners  of  seven- 
eighths  Interest  In  said  steam  tug.  In  a  proper, 
skfUfnl,  and  diligent  manner.  The  farther 
mverment  Is  that  the  defendants  did  not  re- 
gard their  duty,  and  did  not  effect  such  Insur- 
ance In  a  proper,  skillful,  and  diligent  man- 
ner, and  cause  such  Insurance  to  be  so  Issued 
to  ttie  plalnttfla^  but  effected  an  Insurance  In 


two  fire  Insurance  eompanlea,  to  wtt,  tha  Man- 
ufacturers' lAayd't  of  tiew  York  and  Uie  Mer- 
chants l>1re  ZJoyd's  of  New  YcMrk.— In  the 
first-named  company  by  a  policy  for  one  year 
Cor  $4,600,  insuring  said  tog  in  the  name  of 
N.  Miniken."  and  making  the  *noes,  If  any, 
payable  to  Blanche  wtmifBii,  as  her  Interest 
may  appear,"  and  In  the  second-named  com- 
pany by  a  policy  for  the  sum  of  f 2.000  In  like 
manner  and  In  like  form.— the  polides  to  mn 
for  one  year;  and  that  on  the  expiration  of 
these  polides  tiie  said  defendants  procured  a 
reissue  of  the  same  for  one  year,  for  like  pre- 
miums paid  by  the  lAaintUfs  to  the  defend- 
ants, said  reissued  polides  containing  tbe  same 
provisions  and  recitals  aa  to  ownership  and  to 
whom  loss  payable  as  the  original  polides  con- 
tained; and  that  ibe  policies  first  issued,  as 
wdl  as  the  reissue,  contahied  a  condition 
"that  this  entire  policy  shall  be  void  If  the 
insured  has  concealed  or  misrepresented,  in 
writing  or  otherwise,  any  material  fact  or  dr- 
cumstance  concerning  this  Insurance  or  tbe 
subject  thereof,  or  If  the  Interest  of  the  In- 
sured In  the  property  be  not  truly  stated  there- 
in"; and  also  another  condition  **tliat  this  en- 
tire policy,  unless  otherwise  provided  by 
agreement  Indorsed  thereon,  or  added  thereto, 
shall  be  void  It  the  Interest  of  the  Insured  be 
other  than  unconditional  and  sole  ownership." 
These  policies  are  referred  to  In  the  declara- 
tion as  being  annexed  thereto  and  made  a 
part  thereof,  and  an  examination  of  them  re- 
veals the  existence  of  these  two  conditions  ac- 
cording to  the  averments  of  the  declaration, 
and  of  which  said  policies  the  defendants  had 
notice.  The  further  averments  are  that  tbe 
Issue  and  reissue  of  these  policies  in  the  man- 
ner and  form  aforesaid  were  done  In  an  Im- 
proper, unskillful,  and  negligent  manner  by 
the  said  defendants  by  not  expressing  therein 
the  true  and  correct  ownership  of  said  steam 
tug  In  Insuring  the  same  in  the  name  of  Oraf- 
ton  N.  Mllllken  without  regard  to  the  Interest 
of  Blandie  Mllllken  as  a  joint  owner.  In  direct 
violation  of  the  conditions  of  said  poUdes  and 
the  renewals  and  reissues  thereof,  and  es- 
pedally  as  to  the  conditions  set  forth  as  to 
ovniershlp  and  Interest  of  the  plalntlfFs;  and 
that  after  the  Issuing  of  said  policies,  and 
after  their  renewal  and  reissue,  and  while  they 
remained  in  full  force  and  effect,  tbe  steam 
tug  was  wholly  destroyed  by  fire,  whereby  the 
said  plaintiffs  sustained  a  loss  of  $6,600,  the 
value  of  such  steam  tug.  of  whidi  the  defwd- 
ants  had  notice.  The  further  averments  are 
that  the  said  Insurance  companies  have  not 
paid,  nor  will  they  pay,  the  plaintiffs  said 
Insurance  specified  In  the  respective  polides, 
because  of  the  breach  of  warranty  and  con- 
dition as  to  ownership,  and  the  violation  at 
the  condition  respecting  the  interest  of  the  In- 
sured, all  of  which  is  due  to  tbe  Improper,  un- 
skillful, and  negligent  manner  In  effecting 
such  Insurance  by  the  defendants;  and  an 
averment  that  the  plaintiffs  have  kept  and 
performed  such  agreement  with  the  defend- 
ants, bnt  that  the  defendaato  have  not  ke^ 
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and  pwforand  ■oeh  ■tuiniiiiiil  la  fluir  be- 
half, and  therefore,  etc. 

The  cooclualoa  reached  la  that  the  amended 
declaration  ezhlblta  a  oaoae  of  action.  The 
action  la  based  upon  the  negUsent  perform- 
ance ot  A  dntjr  arising  out  of  the  contract  be- 
tween the  platntlffn  and  the  defendants.  1 
out  PL  154,  IBS,  leo,  161;  Elnlydde  T. 
ISiomton,  2  W.  Bl.  1111;  McAndrewa  t;  T^ 
petl;  89  N.  X  Law,  lOB.  The  defendant!  were 
exerdbOag  the  partlcolax  employment  of  Are 
Insurance  brt^era,  and  thus  holding  them* 
selves  out  to  the  world  as  poas easing  auffldent 
skill  requisite  to  the  caUng;  and,  if  ordinary 
aUIl  and  diligence  Is  not  ezerdsed,  the  neg- 
lect ts  actionable  If  It  ^ztanatdy  results  in 
loss  or  damage.  Beach.  Mod.  Ocmt  1 60^  and 
cases  dted.  A  bn^er  is  ft  specialist  emidt^ed 
aa  a  middleman  to  nc^tlate  between  the  par- 
ties to  a  sale  or  other  buslnesa  contract,  and 
he  mnst  ezerdae  cnatMnary  bUU  In  the  prepa* 
ration  ot  studi  documents  aa  are  requlrite  to 
eftectuate  the  boshiesB  whldi  he  has  ta  hand. 
WharL  Ag.  H  205,  006.  It  la  clear,  under  the 
ammettta  of  the  declaration,  that  the  defend- 
ants neglected  to  procure  policlea  and  renewals 
or  reissues  of  policies  of  bunrance  In  ccm- 
formlty  to  the  agreement  with  the  plalntlfl^ 
In  fact,  they  violated  such  agreement  distinct- 
ly, and  disobeyed  the  Instmctions  of  the  plaln- 
tlffa  bl  procurement  of  the  Insurance.  The  In- 
BtmctlonB  and  the  agreement  and  consldera- 
tl<m  thereto  are  dearly  and  distinctly  set  ont, 
—that  tiie  insurance  was  to  be  obtained  for 
the  plaintiffs  as  owners,  together,  of  aeven- 
el^tbs  Interest  In  the  steam  tug,  and  the  pol- 
icy was  to  BpedQr  and  designate  the  owner- 
ship of  the  tdalntiffs.  The  policies  dlstinctiy 
tall  to  state  the  true  Interest  of  the  plalntlfrs, 
imd  the  Interest  Is  stated  to  be  nncondltitxial 
and  mA»  ownership  of  Grafton  N.  BUlIiken. 
A  more  faring  averment  of  negligence  could 
hardly  be  stated.  What  the  contract  or  agree- 
ment waa  m  terms,  aa  matter  of  fact,  is  not 
material  to  be  considered  now.  The  avrarment 
of  the  declaration  aa  to  the  nature  of  the  in- 
surance to  be  effected  and  the  insurance  which 
waa  effected  by  the  policies  stated  in  Uie  dec- 
laration, and  as  annexed  thereto,  are  all  that 
need  now  be  dlseusaed.  It  Is  clear,  under  the 
averments,  that  these  pdldes  <jt  Uisnrance  are 
not  according  to  the  agreement  between  the 
plalntUb  and  the  defendants.  The  poUdes 
designate  Grafton  N.  UUUken  an  owner  of  the 
tng,  and  cover  every  lnt»«Bt  theretai.  It  la 
dear  by  the  averments  that  there  remained 
one-dgfath  mtoest  of  which  ndth^  he  nor 
his  wltb  wm  tiie  owno^  dther  jolnUy  or 
severally.  If  llie  agreemoit  Is  to  be  consld- 
wed  as  eflecUve,  the  defendants  concealed  the 
fact  from  the  companies  that  there  waa  an 
olghtii  Interest  of  whldi  ndther  of  the  plain- 
tiffs waa  the  owner.  It  also  follows  that  the 
def mdants  misrepresented  to  the  Insmns  the 
precise  mterests  ist  the  plalntllfa,  and  nef^ 
gently  represented  that  Mllllken  alone  was 
the  sole  owner.  The  neglect  of  the  defendants 
to  exercise  reasonable  dlUgaice  to  effect  in- 


surance acoordb«  Id  tba  agreementi  la  daazly 
and  sufficiently  set  fbrth  In  the  dedaiatkiL 
The  insurance,  upon  the  abdication  of  the  de- 
fendants, as  brokers  of  the  plalntiffik  ot  G^-  N. 
MflUken  hi  these  policies  as  the  mAe  and  on- 
conditional  owner*  *'km,  if  any,  payable  to 
Blanche  Mllllken  aa  htt  Interest  may  appear," 
without  truly  stating  the  interest  of  the  Insor- 
ed  in  the  tu^  was  a  dear  breach  ot  tb»  oondl- 
tloDS  and  the  warranties  contained  In  the  poll- 
des,  and  aTdded  them  enthrely.  The  bunr- 
ance Is  presumed  to  have  been  in  accordance 
with  such  application.  The  fiuets  avored  in 
the  declaration  show  distinctly  a  fsflore  to 
state  the  true  ownenhlp  to  the  insorer,  and 
tUs  is  a  breach  ot  warranty  when  the  polldea 
requbed  such  a  etatemott  vaOet  a  emiditlon 
which  avdds  the  Insucanoe.  Bohrbadi  v.  In- 
surance Oft.,  62  N.  T.  47.  Tborefcnre  the  de- 
murrants are  driven  to  allege  that  the  aver- 
ments  ot  the  dedamtlon,  taken  In  connection 
with  the  terms  of  the  policies  annned  ttiere- 
to,  show  that  tbe  loss  of  the  plalntlfffe  Is  leoov- 
erable  under  these  policies,  and,  first,  that  this 
Is  so  because  the  Insurers,  by  making  the  Ion 
payaUe  to  Blandie  MUliken  **aa  bxs  toss  may 
appear,"  are  estcq;iped  from  denying  thdr  lia- 
bility, because  Grafton  N.  lOlllken  waa  not  Uie 
sole  and  conditional  owner;  and,  seomdly.  be- 
,  cause  in  insuring  Grafton  N.  M"'"'*",  the  hna- 
band,  aa  atde  and  imc(HidIti(mal  owns,  tiie  In- 
terest of  his  wife  was  covered.  The  taunren 
are  certainly  estopped  from  denying  this  con- 
tract, whatever  it  may  be;  but  they  are  not 
estopped  from  denying  a  loss  which  could  not 
occur  upon  a  pn^w  Inteiiretation  of  the  con- 
tract A  direction  In  a  policy  ot  Insuranee  or 
a  contract  therein  to  pay  the  loss.  If  any,  to  a 
certain  person  aa  Intnest  m^  aKiear,  irtwre 
the  Insurance  is  in  the  name  of  s<Hne  one  else 
as  tbe  sde  and  unconditional  ovmer.  Is  not  an 
Insurance  ftf  the  interest  ot  the  payee.  lAe 
Interest  of  sndi  a  person  may  be  Insured,  bat 
It  can  hardly  be  said  that  the  loss,  if  merely 
directed  to  be  so  paid,  can  be  considered  aa  In- 
surance. TlM  loss,  If  any.  In  these  p(^ciea, 
would  be  the  loss  of  Mllllken  as  the  sole  own- 
er of  the  tag,  by  tbe  express  terms  of  the 
contract  Whatever  that  loss  might  be  woold 
be  payable  to  his  wlf6  aa  h«r  Interest  might 
iVpear  at  tbe  time  ot  th6  loss.  The  Insnrera 
cannot  be  estopped  from  relying  upon  the  con- 
tract In  all  contracts  or  policies  of  Insurance 

the  words,  "loas,  if  any,  p^aUe  to   as 

interest  may  ai4>ear/'  have  not  been  consider- 
ed as  insuring  the  Interest  of  such  person. 
Such  a  person  Is  not  the  assured,  and.  If  tiie 
Intereat  of  tbe  assured  talis,  no  Interewt  wbldi 
the  payee  may  have  can  give  rise  to  any  lia- 
bility. It  does  not  refer  to  and  Indnde  bunr- 
ing  the  separate  Interest  of  the  payee,  bat  Is 
limited  to  the  personal  mtaeat  of  the  assured 
at  the  time  of  tbe  loss.  This  seems  to  be  tbe 
logical  interpretation  of  the  ordinary  contract 
ot  Insnrancot  and  it  Is  firmly  established  by 
the  authority  of  ad]u(^(ed  eases.  Batea  v.  Ka- 
snranoe  Co.,  10  WaU.  38. 1J»  L.  IBd.  882;  Fosg 
T.  Insuxanoe  Oo,  10  Ctasb.  88T;  B^sdily  t. 
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Inrannca  Ook.  82  Mo.  JLpp.  800.  It  Is  only  m 
direction  in  adrance  as  to  the  mode  of  pay' 
ment  UaxtSu  r.  iDaoraBc*  Qk.  88  N.  J.  Law, 

140-145.  A  breacb  ot  the  condltloiu  of  the 
poUcy  by  the  Insured  wonld  defeat  her  right 
to  ncoree  this  toss.  She  holds  snbjeet  to  the 
conditions  ijt  tlw  pirflcy,  and  It  Is  the  Intn- 
est  of  MUUken  which  was  Insured,  not  hers. 
Warbasse  t.  Insurance  Oo.,  42  N.  J.  Law,  203. 
His  breach  of  the  «aiditloit  through  neglect 
and  uuskUlfuIneas  of  his  brokers  defeats  his 
right  to  recover  a  losa,  and  her  rights  most  be 
determined  Xry  his.  If  be  has  no  insurable  In- 
terest, no  loss  is  payable  to  her.  Martin  t.  In- 
sorance  Co.,  SS  N.  J.  Law,  140-146;  Warbasse 
T.  Insurance  Oo.,  42  N.  J.  Law,  206.  The  plain- 
tiffs  are  in  so  wise  esttqpped  from  relying 
upon  a  breacb  of  the  warranty  of  Milllken  by 
the  dlrectl<Hi  that,  If  any  loss  occurred.  It 
should  be  paid  to  her  as  her  Interest  might 
appear,  as  it  was  not  an  Insurance  for  hear 
t)enefit.  It  follows  from  these  considerations 
that  In  this  case  the  insurance  In  the  name  of 
the  husband  alcoe,  as  the  sole  and  uncondi- 
tional owner*  did  not  cover  the  Intsrat  of  his 
wife. 

The  ccmtrary  of  this  proposition  Is  contended 
for  by  the  defesidants,  and  the  case  of  Marts 
T.  Insurance  Oo.,  44  N.  J.  Law.  .478,  Is  first 
relied  upon.  But  a  cursory  examination  of 
that  case  reveals  that  neltber  as  matter  of 
fact  not  law  can  It  hare  sny  application  to 
the  case  In  band.  In  that  case  the  wife  was 
the  sole  owner  of  the  dwelling  Insured.  The 
title  and  possession  were  In  her  alone,  subject 
to  the  husband's  Inchoate  right  of  curtesy. 
The  policy  was  In  the  name  ot  Lwe,  tiie  hua- 
band,  on  a  dwelling  belonging  to  his  wife,  "for 
hv  use  and  benefit,"  as  expressed  In  the  pol- 
icy. The  loss  was  payable  to  the  husband 
or  his  assigns.  The  hisnred  contended,  among 
other  defHises,  that  there  could  be  no  recov- 
ery, because  at  the  time  of  the  fire  Lore  bad 
no  Insurable  Interest;  but  the  court  held  tliat 
the  validity  ot  the  policy  did  not  depend  upon 
his  having  an  insurable  Interest  The  poUcy 
disclosed  that  It  wss  his  wife's  estate  which 
was  Insured.  He  was  made,  by  the  policy  It- 
self, mere  trustee  or  legal  payee  of  the  sum 
recoverable  for  her  use  and  benefit,  and  It 
was  permissible  for  Lore,  aa  agent  for  his 
wife,  to  Insure  her  property  in  his  own  name 
for  her  benefit,  either  with  w  without  hex  an* 
th(»1^;  and  it  inured  to  her  benefit,  if  sanc- 
tioned her  either  before  or  after  the  loss. 
It  is  seen,  therefore,  that  the  policy  expressly 
disclosed  that  the  Insurance  vras  of  her  es- 
tate and  prc^)erty  In  the  name  of  the  husband 
as  her  agent  or  trustee.  In  the  case  at  bar 
the  Insurance  Is  of  the  husband's  estate  alone. 

Neither  are  the  defendants  any  more  fortu- 
nate In  their  reliance  upon  the  case  of  Insur- 
ance Oo.  V.  BarradUI,  45  N.  J.  Law.  543. 
AH  that  wss  held  in  that  case  In  respect  to 
this  matter  was  that  a  husband,  having  In  bla 
ami  name,  with  his  wife's  authority,  insured 
real  and  personal  pn^rty,  tn  the  joint  pos- 
sesslMi  and  atJoyineiU  ot  tba  biuband  and 


wife,  a  policy  whose  twnis  evinced  an  In- 
tentt<m  to  Insare  the  sntii*  ownenhlp.  Is  cntl- 
tle4  to  recover  tot  the  whole  loss,  not  exceed- 
ing the  amount  Insured.  Besldea,  In  the  pol- 
icy In  this  latter  case  there  was  no  express 
[ffOTislon  that  the  concealment  w  want  of 
designation  or  specification  d  the  true  hiter- 
eat  of  the  assured  would  avoid  the  policy,  or 
that  It  would  be  void  It  the  Insured  was  not 
the  sole  and  unconditional  own»  of  the  prop- 
erty. In  the  case  at  bar  these  two  condltloDa 
are  expressed  In  the  policy,  and  the  vi^ca- 
tlon  made  by  the  defendants  tor  the  Insur- 
ance for  the  plalntifls,  In  the  concealment,  or 
misrepresentation,  or  misstatement  ot  the  In- 
terest of  the  assured  In  the  pnverty,  axe  war- 
ranties, and,  If  they  be  not  troe^  under  these 
conditions  the  policies  are  void.  The  condn- 
slon  reached  Is  that  these  policies  are  void  as 
Insurances  In  the  hands  of  the  plalntlflh,  and 
that  they  are  each  by  reason  of  vtolatioa  by 
the  defendants  of  their  agreunoit  with  the 
plalntUfs  to  effect  the  Insurance  called  for  by 
such  agreement  Under  the  averments  of  the 
declaration,  a  cause  ot  action  has  arisen  to 
the  plaintiffs  sgainst  the  defendants  for  their 
negligence  of  the  proper  and  customary  skill  in 
effecting  such  Insurance.  Tbe  demurrer  should 
have  been  overruled  by  tbe  circuit  court,  and 
iherefato  the  Judgment  must  be  reversed,  with 

OOStiL 

(M  N.  J.  L.  sm 

FLTNN  V.  CONSOLIDATED  TRACTION  CO. 

(Supreme  Court  ot  New  Jersey.    Feb.  28, 
1000.) 

8TRBBT  RAILROAD— INJURT  TO  FAgdSNQKb- 
CONTRIBUTORT  MBOUOBNCB. 

There  was  evidence  from  which  the  jury 
might  infer  that  plaintiff,  a  passenger  on  a  trol- 
ley car,  had  notified  the  conductor  of  bis  de- 
sire to  alight;  that  the  car  bad  slowed  down; 
that  the  passenger  had  got  opon  the  run  board. 
In  preparatlpn  to  alight;  that  the  car  then  In- 
creasea  its  speed,  and  that  tbe  passenger,  In  en- 
deavoring to  again  signal  tbe  conductor,  lean- 
ed over  so  far  that  nig  head  was  brought  In 
contact  with  the  handle  of  the  door  of  a  milk 
wagon  proceeding  In  the  same  direction  with 
the  car;  and  that  be  thua  rec^ved  the  Injaries 
for  which  be  broudit  suit 

1.  Queere:  Whether,  la  respect  to  danKera  ah 
extra,  not  created  by  tbe  carrier,  nor  the  rssuH 
of  the  construction  or  operation  of  its  road,  it  is 
per  ae  negligence  in  the  passenger  to  take  a  po- 
rtion on  the  run  board  of  a  car. 

2.  Held,  that  on  taking  such  a  positimi  the 
passenger  was  under  a  duty  to  use  his  powers 
of  observation,  and  observe  and  avoid  dangers 
ab  extra,  and  that  the  evidence  that  he  leaned 
over  so  far  as  to  be  carried  against  a  pas^ng 
vehicle,  which  he  did  not  observe,  and  which. 
If  he  had  used  obserratloD,  he  could  bave  ob- 
served and  aT(rided,  estabUahed  Us  aml^enoe 
contributing  to  his  injoiy. 

(Sjllaboa  by  the  Court) 

Action  by  Joseph  B.  Flynn  ag^nst  the  Oon- 
solidated  Ttactlon  Company.  Verdict  tor 
plaintiff.  Bule  to  show  cause  why  new  trial 
should  not  be  granted.  Rule  made  absolute. 

Argued  NovembM  term,  1880,  before  UA- 
GIB,  C  J.,  and  DBPU^  TAN  BXOKIBU  and 
UPPINOOTT,  JJ. 
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nwmai  r.  Nooiuui,  St^  tm  plaintiff.  Yi«- 
denlnusta  A  Qatntaw,  for  jlctfeudant 

UAXXCB^  a  J.  From  tlie  state  of  the  caae. 
It  mpean  tbat  the  eridmce  most  tsTorsble 
for  tfalntUE  disclosed  the  following  focts,  tIb.: 
That  ha  was  a  pasaengH  on  a  tioUey  car  of 
tha  defendant  com  pan;;  that  be  notified  the 
conductor  of  his  deslie  to  alight,  when  some 
dlstuce  from  the  corner  at  which  he  wished 
to  leave  tiie  car;  tbat  thereafter  the  speed 
.of  the  car  was  diminished  more  and  more  xoh 
tll  near  the  comer,  whm  the  plalntfCT  stepped 
down  npon  the  ran  board  of  the  car.  la  prep- , 
aratloD  to  alight;  tbat  the  car  then  suddenly 
Increased  Its  q^eed;  that  plaintiff  tamed  to- 
wards the  rear  of  the  car,  and  ahouted,  and 
waved  a  basket  which  he  held  la  his  band,  to 
the  condnctor,  In  token  of  hit  continued  desfan 
to  allgbt;  tbat  the  conductor  rang  the  bell  to 
stop  the  car,  and  that,  as  plaintiff  turned 
back  to  face  tbe^'front  of  the  car,  his  head  was 
brought  In  contact  with  the  iron  handle  of 
the  door  of  a  milk  wagon  which  wss  morlng, 
and  In  the  same  direction  In  which  the  car 
was  going;  and  that  he  thus  received  the  In- 
]ar7  for  which  he  brought  his  suit  It  wIU 
be  assumed  that  npon  this  evidence  the  Jury 
might  find  that  there  was  negligence  on  the 
part  of  the  company's  servants,— either  the 
conductor,  for  falling  to  give  the  signal  to  stop 
when  requested,  or  the  motorman,  for  Increas- 
ing the  speed  of  the  car  after  slowing  down  to 
such  a  speed  as  might  Induce  a  passenger  to 
prepare  to  alight.  There  Is  much  evidence 
tbat  plaintiff  did  not  notify  the  conductor  un- 
til the  car  slowed  down  and  he  bad  got  upon 
the  mn  board,  and  that  the  car  diminished  Its 
speed  because  the  milk  wagon  was  close  to  Its 
track,  and  that  It  Increased  Its  speed  because 
the  milk  wagon  had  Just  turned  aside  and  giv- 
en an  opportunity  to  pass.  If  plaintiff  got 
upon  the  run  board  before  giving  any  signal 
to  tbe  conductor,  and  gave  no  signal  until  aft- 
er the  car  Increased  Its  speed,  It  would  be  diffi- 
cult to  find  any  negligence  In  tbe  company's 
servants.  But  tbe  weight  of  tbis  evidence 
need  not  be  considered;  for  a  verdict  which 
attributes  to  plaintiff,  upon  tbe  facts  enu- 
merated by  blm,  no  contributory  negligence, 
cannot.  In  my  Judgment,  be  sustained.  Tbe 
caae  was  tried  upon  the  theory  tbst  It  was 
not  negligence  per  se  for  a  passenger  to  go 
npon  tbe  run  board.  When  a  passenger  waa 
Invited  to  take  passage  in  a  street  car  so  full 
of  passengers  that  he  was  obliged  to  stand  on 
a  mn  board,  It  was  held  In  the  court  of  er- 
rors tbat  he  did  not,  by  taking  that  position, 
negligently  contribute  to  an  Injury  arising 
from  a  danger  created  the  carrier,  by  rea- 
son of  Its  construction  and  operation  of  Its 
road,  and  which  was  unknown  to  the  passen- 
ger. Railway  Co.  v.  Lee,  50  N.  J.  Law.  435, 14 
AtL  883.  In  a  later  case  In  the  same  court  a 
passenger  who  occupied  a  ran  board  of  a  trol- 
ley car  under  similar  circumstances  was  Jos- 
tled therefrom  by  reason  of  a  stumble  of  the 
condnctcv*  which  might  have  been  dne  to  the 


ooodtKtac'B  negtlisnoa.  Ha  waa  kald  entttled 
to  fo  te  the  Jury  on  tbe  qneatlon  pt  the  negli- 
gence of  the  condnctw.  Whaloi  t.  Tractlm 
Oo.  81  M.  J.  Law,  eO«,  40  AtL  646,  41  L.  R. 
A.  8B6.  In  ddlrertaig  the  (vlnhm  of  the  court 
in  Umt  case,  Mr.  Justice  Dlzon,  however,  de- 
clared that  a  passenger  who  took  sa<di  a  posi- 
tion assumed  the  risks  of  such  dangers  as 
are  obvlonsly  incident  to  It  This  soggeata 
that  the  true  rule  Is  that  a  passenger,  under 
sadi  dicnmstances,  Is  not  to  be  considered  as 
n^lfent  with  req>ect  to  dangers  arising  from 
tbe  constraction  of  tbe  car,  or  its  operation 
by  the  carrier  and  Hs  servants,  but  that  the 
passenger-  may  be  considered  negligent  with 
respect  to  dangers  which  may  be  said  to  arise 
ab  extra.  A  similar  view  of  a  passenger's 
relatkm  was  ^pressed  In  Ballroad  Oo.  v. 
Ball,  S3  N.  J.  Law.  288.  21  Aa  1062.  Upon 
this  view,  a  passenger  might,  perhaps,  be 
charged  with  negligence  In  respect  to  the 
obvlons  danger  of  coming  In  contact  with 
othw  vehicles  lawfully  using  tbe  street;  but 
no  oplnton  Is  Intended  to  be  expressed  npon 
this  point,  which  waa  not  fully  argued. 

The  verdict,  however,  cannot,  In  my  Judg- 
ment, be  sustained.  Assuming  that  plalntUC 
in  occupying  the  mn  board,  did  not  act  negli- 
gently, yet  he  was  under  a  duty  while  there 
to  take  reasonable  care  for  bis  safety.  Such 
care  would  Inclhde  the  use  of  his  senses  to 
observe  and  avoid  passing  vehldes.  Due  care 
was  obviously  negatived  by  bis  admlstion 
that  he  leaned  over  from  his  position  on  the 
nm  tioard.  In  bis  eagerness  to  signal  ttie 
conductor, -so  far  tbat  his  head  must  have 
extended  beyond  the  wheels  of  the  milk  m- 
gon,  because  It  came  In  contact  with  the 
handle  of  the  door  on  the  top  or  cover  of 
the  wagon,  which  only  projected  a  few  Inches 
beyond  tbe  door.  KJther  be  failed  to  make 
any  observatloa  which  would  have  disclosed 
the  moving  wagon  and  Its  proximity  to  the 
car,  and  enabled  him  to  avoid  it,  or  be  ob- 
served it,  and  took  an  obvious  risk  In  leaning 
over  to  signal  the  conductor.  In  either  view, 
bis  conduct  was  negligent,  and  a  verdict  to 
the  cono-ary  Is  Indefensible.  Let  tin  nde  be 
mada  abaolnta. 

(H  N.  J.  414) 
STATE  T.  BBOWN. 

(Supreme  Court  of  New  Jersey.   Frik  SB; 

1800.) 

SBDUOTION— PROHIBB  OF  MARRIAGB-SVI- 

DBNCB-CORROBORATION. 

1.  Under  the  fiftieth  section  of  the  act  few 
the  punishment  of  crimes  (BevMott  ISdS;  P.  I* 
1898,  p.  807).  the  evidence  In  corroboration  of 
that  of  the  female  prosecntilx  to  establish  the 
essential  elements  of  tbe  offense  under  mch  eec- 
tion  is  reqnired  to  be  of  such  a  cbarscter  as  to 
clearl7  turn  the  scale,  and  overcome  the  denial 
of  the  defendaut.  under  oath,  of  tbe  promise  of 
marrlBse  and  consequent  seduction. 

2.  This  eorroborauve  evidtnee  Is  properly 
produdble  and  admissible  on  the  part  of  0» 
state  In  making  proof  against  defendant  of  the 
commlBsioQ  of  the  offense,  as  tbe  state  can  pr«- 
sums,  under  a  plea  of  not  golltr*  that  tha  da> 
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fendmot  win  deny  the  elMneoti  of  fact  iiece*> 
mij  to  be  estabtidwd  in  older  to  conTfct.  Hill 
vrideBce  most  be  iDtrodooed  aa  a  jMrt  «t  tb* 
eaae  of  the  atate^  and  la  not  rd>nttal  in  Iti  diar* 
acter. 

&  Ihidence  of  the  admlsatona  of  and  teqnl- 
ewenoe  of  the  defmdant  In  tbo  trath  of  tha 
diarge,  hia  eondact  and  promiaea,  are  evidential 
aa  corroboratiTe  proof,  even  though  such  ad* 
oiissIoDa,  acgaiescence, '  conduct,  and  promisea 
do  not  take  place  until  after  the  time  of  tbo 
alleged  pnuniae  to  marty  and  aedoctlon  and 
precnancr.  Tbe  conTorMtinw  of  other  wit- 
itessea  with  each  other  and  with  the  prosecu- 
trix and  defendant,  and  pertainiog  to  the  de- 
0Mnta  of  the  offense,  are  admiaslble  In  eTideoee 
aa  corroboratlTa  proof  If  at  the  time  of  such 
conversationi  the  prosecntrix.  the  defendant 
and  wftneaaea  were  prewnt,  In  tha  hearing  of 
each  other,  and  taking  part  la  audi  conraraa- 
tloaa. 

(SylUbna  br  the  Court.) 
Brror  to  court  of  qnarter  aeaalrai.  Buex 
connty. 

Heai7  Brown  waa  cooTlcted  of  crime,  and 
tHTlnga  error.  Affirmed. 

Argued  Norember  term.  188^  before  ISA- 
QIE.  a  J.,  and  DBPUB^  TAN  STCKBL»  and 

UPPINCXMCT,  JJ. 

Samnel  F.  Bigelow,  for  plaintiff  in  error. 
Louis  Hood,  A88t  Pros.  Atty.,  for  the  Stata 

UFPINOOTT,  J.  The  statute  under  which 
die'  indictment  was  presented  agalnat  the  de- 
fendant, and  upon  wbldi  be  was  convicted, 
proTldes  tbat:  "Any  single  man  over  the 
age  of  eighteen  yeara,  who  under  the  prom- 
toe  of  marriage,  shall  have  sexual  intercourse 
with  any  sii^le  female  of  good  repute  for 
chastity  undtf  the  age  of  twraty-<me  years, 
she  thereby  becoming  pregnant  shall  be  guilty 
of  a  high  misdemeanor,  and  punished  accord- 
ingly; but  the  evidence  of  the  female  muet 
be  corroborated  to  the  extent  required  In  case 
of  an  Indictment  for  perjury;  and  It  the  man 
offending  marry  the  female  at  any  time  be- 
fore sentence,  the  same  shall  be  suspended, 
and  he  shall  be  discharged  from  custody,  and 
if. he  marry  the  female  after  sentence,  he 
shall  be  dlsdiarged  from  further  imprlson- 
ment."*  P.  L.  1808.  p.  807,  I  60;  1  Gen.  St. 
p.  lose.  I  204:  Revision  1S76,  p.  1296.  |  2. 
In  this  case,  under  the  proof,  admitted  with- 
out objection.  It  was  established  that  the  de- 
fendant, at  the  time  of  the  alleged  commis- 
sion of  the  offense  charged  In  the  indictment 
under  this  statute,  was  over  the  age  of  18 
years,  and  the  female,  Mildred  Booraem,  with 
whom  the  alleged  sexual  Intercourse  took 
place,  waa  under  the  age  of  21  yeara.  Tliese 
facts  are  conceded.  The  aexual  Intercourse 
between  the  two  Is  also  admitted,  and  the 
mere  fact  of  preKnan(7  is  also  admitted.  The 
case  Is  presented  upon  exceptions  to  the  ad* 
mission  of  evidence  and  to  certain  portlms  of 
the  charge  ot  the  trial  judge  to  the  Jury. 

The  first  assignment  of  error  Is  to  the 
evidence  of  several  witnesses  to  omversatlons 
betweeu  tbem  and  the  defendant.  In  the  pres- 
ence of  Mildred  Booraem,  and  with  Mildred 
Booraem  in  tbe  presence  of  the  defendant, 
and  their  conversatlott  with  mtSi  other  in  tlw 
46A^1 


presence  and  hearing  of  both,  mbaeqaent  to 
the  alleged  promise  of  marriage.  Alao  evi- 
dence of  the  admissions  of  tlie  defendant,  and 
certain  of  his  conduct  subsequent  to  the  al- 
leged promlaeof  marriage  and  before  the  btrth 
of  ^e  child.  This  eridence  was  admitted  for 
the  purpose  of  the  corroboration  of  ^e  fe- 
male prose<ftttrlz  In  her  evidence  aat  the  de- 
fendant promised  to  mkrry  her,  and  that  sex- 
ual intercourse  or  teductlon  waa  effected  un- 
der anch  prcwalaa  of  marriage,  and  that  the 
defendant  was  tbe  ntbw  of  bar  pr^nanc7. 
The  evidence  oonsisted  ot  ctmversatlona  rdat^ 
Ing  to  audi  prmnlse  of  marriage  and  preg- 
nancy between  the  female  prosecutrix  and 
defendant  and  I3ie  converaatlona  <tf  eertatn 
witnesses  In  tbe  presence  of  tbe  prosecutrix 
and  defendant  while  lliey  were  all  togetfaer 
on  their  way  to  tbe  bouse  of  a  minister  to 
get  married.  It  consisted  principally  of  her 
accusations  against  the  defendant,  and  hia 
admlsalons  and  promises  in  reply  thereto.  It 
also  consisted  of  tbe  conduct  of  tbe  defendant 
at  the  house  of  the  mlnlttw,  and  the  conrov 
satlons  there  in  the  presence  of  all  tbe  par^ 
ties,— p'rlnc^^ly  the  refusal  ttC  the  minister  to 
marry  them  because  the  defendant  was  still 
under  21  yeara  of  age;  of  tbe  defmdanfa 
promise  to  obtain  the  consent  of  hia  parents 
to  bis  marriage  with  the  prosecutrix;  the  eon- 
duct  of  the  defendant  after  th^  all  had  left 
the  bouse  of  the  minister,  and  while  they 
were  all  together,  In  relation  to  bis  willing- 
ness and  his  attempt  to  forge  s  consent  in 
writing  of  his  parents  to  tbe  marriage;  and 
the  conduct  of  tiie  defendant  aa  hia  return  to 
the  house  of  the  mlnlsto-,  and  hia  promlees 
then  In  relation  to  the  matter.  Hils  testl* 
mony  all  relates  to  occurrences  which  took 
place  on  or  obmit  July  25,  1888.  The  child 
waa  bom  on  Septemoer  15,  1898.  It  will  be 
noted,  without  going  into  any  detail,  that  all 
ot  this  evidence  waa  pertinent  to  two  subjects 
of  inquiry.  One  waa  whether  the  defendant 
had  promised  to  marry  tbe  prosecutrix  before 
be  had  sexual  intercourse  with  her;  and, 
aecondly,  whether  such  sexual  Intercourse  and 
pregnancy  took  place  under  aod  in  conse- 
quence of  the  promise  of  marriagew  Tfaere 
was  also  an  exception  to  the  oonvenatitm  of 
the  defendant  with  the  father  of  the  prosecu- 
trix after  the  birth  of  the  cblld.  It  Is  dlfllealt 
to  perceive  upon  what  ground  this  testimony 
was  objectionable.  There  is  an  intimation 
that  it  ,was  because  it  occurred  after  tiie  al- 
leged date  of  the  promise  to  marry  and  the 
beginning  ta  |»egDancy,  but  it  can  be  per- 
ceived at  once  that  evidence  which  tends  to 
show,  by  the  admlsslm  or  acquiescence  ot 
tbe  defendant  the  truth  of  the  accnaatlon,  la 
competent  So.  oloo.  Is  the  evidence  of  the 
conduct  of  ihe  defendant  in  his  wlUingnesa  to 
consummate  marriage,  and  hto  endeavors  to 
do  so.  Budi  facts  are  competent  at  any  stage 
of  thla  criminal  accnsati«i  up  to  the  time  ot 
trial  upon  the  general  question  of  guilt  or 
Doeence  of  tbe  crime  charged  midw  this  stat- 
ute. And  under  this  statute,  wtalcb  reqntoea 
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the  oorroboratloa  of  the  f em&Ie  proBecutrlx 
of  her  erld^ce  ot  the  promlie  to  marry  and 
consequent  aednction  and  pregnancy,  thle  erl- 
dence  becomes  admissible,  relevant,  and  ma- 
terial In  most  cases  It  la  only  upon  evidence 
of  this,  character  that  corroboration  can  be 
established.  The  promise  of  marriage,  with 
Intent  to  seduce,  with  consequent  seduction, 
are  not  elements  of  proof  which  ft  could  be 
expected  to  be  corroborated  in  any  otho'  way 
than  by  the  admissions,  the  conduct,  and  acts 
of  the  defendant  after  the  sexual  intercourse 
had  subsisted  resulting  in  pregnancy.  .Preg- 
nancy Is  most  generally  the  first  revealed 
fact  In  tmch  cases,  and  beyond  the  evidence 
of  the  female  the  corroboration  must  be  found 
in  the  circumstances  of  the  character  here  ad- 
mitted, and  those  are  the  actions  and  conduct 
of  the  parties  after  pregnancy  Is  discovered. 
The  corroborative  proof  was  required  to  be 
of  sodi  a  character  as  to  clearly  turn  the 
scale,  and  overcome  the  denial,  under  oath, 
of  the  promise  of  marriage  and  consequent 
seduction.  Zabrlskle  v.  State,  43  N.  J.  Law, 
640-647.  So  far  as  the  defendant  was  con- 
cerned, he  had  pleaded  not  guilty;  and  It  was 
to  be  presumed  that  be  would,  under  oath, 
deny  these  elements  necessary  to  constitute 
the  crime  with  which  he  was  charged.  It  is 
not  rebuttal  evidence,  and  the  state.  In  mak- 
ing out  the  case  against  him,  had  the  right, 
by  the  proof  of  any  material  and  pertinent 
circumstance,  to  corroborate  the  evidence  of 
the  prosecutrix  to  the  extent  required  by  the 
statute.  Id.  The  admissibility  of  this  evi- 
dence Is  the  only  question  raised  upon  these 
exceptions,  and  there  appears  to  be  no  error 
In  Its  admission.  The  effect  and  force  of  the 
evidence  still  remained  for  the  Jury  upon 
proper  instructions  by  the  trial  court  The 
question  whether  she  was  corroborated  to 
the  extent  required  was  property  submitted 
to  the  Jury. 

One  other  assignment  of  error  may  be 
mentioned,  and  that  Is  that  the  state  did  not 
introduce  any  evidence  to  show  the  good 
repute  of  the  prosecutrix  for  chastity  at  the 
time  of  the  seduction.  An  examination  of 
the  evidence  shows  the  groundlessness  of 
this  assignment  of  error.  There  was  the 
evidence  of  several  witnesses  to  the  good  re- 
pute of  the  prosecutrix  for  chastity,  both  be- 
fore and  at  the  time  of  the  seduction,  both 
affirmatively  by  those  who  had  heard  her 
spoken  ot  In  the  community  In  which  she 
lived  as  of  good  repute  for  chastity,  as  well 
as  those  who  knew  her,  and  lived  In  her 
neighborhood,  who  had  never  heard  any- 
thing against  her  reputation  in  this  respect 
Both  classes  of  evidence  were  admissible 
upon  this  question,  and  both  upon  the  direct 
and  cross  examination  of  the  witnesses  It 
was  made  applicable  to  the  time  of  the  se- 
duction. Oood  repute  for  chastity  Is  sus- 
ceptible of  proof  In  the  same  way  as  good 
reputation  for  truth  and  honesty.  Testimo- 
ny of  persons  from  the  circle  in  wbicb  she 
voves  that  tber  had  never  heaid  her  repn- 


tatl(Hi  called  In  question  wonld  be  compe- 
tent evidence  of  the  fact  Id.  044.  Her 
good  repute  for  chastity  became  the  rabject 
of  attack  by  witnesses  produced  by  the  de- 
fendant, and  the  qnestlons  whether  racb  a 
reputation  had  been  establlsbed  afBrmattTe- 
ly  became  a  qnestlon  for  the  Jury. 

The  exertions  to  the  charge  of  the  trial 
court  to  the  Jury,  and  the  assignments  of  er- 
ror thereon,  have  been  carefully  examined, 
and  the  answer  to  them  all  Is  to  be  found  in 
the  charge.  The  trial  court  vras  asked  to 
charge  that  no  evidence  had  be«i  presented 
by  the  state  of  the  good  repute  of  the  prose- 
cutrix at  the  time  of  the  seduction,  and  that, 
therefore,  the  verdict  must  be  for  the  de- 
fendant Manifestly,  the  court  was  not  in 
error  in  refusing  to  take  from  the  Jury  the 
question  whether  her  repute  had  been  estab- 
lished. That  was  for  the  Jury  to  determine 
as  matter  of  fact  The  comi:  did  charge  the 
Jury  that  this  was  a  question  of  fact  for 
them  to  determine,  and  that  If  they  were 
not  satisfied  of  the  fact  of  her  good  repute 
for  chastity  at  the  time  of  the  seduction,  be- 
yond a  reasonable  doubt  the  defendant 
could  not  be  convicted.  The  court  emphat- 
ically charged  the  Jury  that  every  element 
essential  to  the  guilt  of  the  defendant  under 
the  statute  must  be  established  by  the  evi- 
dence beyond  reasonable  doubt  in  order  to 
convict  him.  No  error  Is  found  in  the  ad- 
mission of  evidence  or  In  the  Instmcticms  of 
the  court  to  the  Jury.  The  Jodcment  of  tlie 
sessions  la  affirmed. 


(M  N.  J.  It.  S70) 
STATE  ex  r^  DODD  T.  FOSTER. 
(Snprane  Oonrt  of  New  Jecwj.   Feb.  30^ 

1000.) 

POLICE  OPnCBR-DISHISSALr-HBARINO. 
Under  the  true  construction  of  the  map- 
plement  to  the  police  tenure  of  office  acts,  ap- 
proved March  9,  1888,  charges  preferred  under 
those  acts  against  a  police  officer  may  be  tried 
and  adjudicated  bj  the  police  committee  of  the 
dty  council,  and  the  conacU  may  dlsmlae  the 
officer  upon  the  report  of  the  oommlttee, 
(SyUaboa  hr  the  Oonrt) 

Quo  warranto  by  the  state,  on  the  rdatlon 
of  Samuel  Dodd,  against  John  Foster.  De- 
murrer to  plea  overruled. 

Argued  November  term.  1889.  before  MA- 
GIB.  C.  J.,  and  DBPUB,  TAN  SYCKEa:^  and 
UPPINCOTT.  JJ. 

Norman  Grey,  tor  v^aiMUL  Bdirin  CL  C 

Bleakly,  for  defendant 

MAGIB,  a  J.  The  Information  sets  ont  the 
appointment  ot  relator  to  the  office  of  dilef 
of  police  of  the  city  of  Camden,  his  acceptance 
of  the  office,  and  his  ouster  therefnun  by  de~ 
fendant  under  an  appolntmrat  sabsequent  to 
the  passage  of  a  resolution  of  the  coun- 
cil dismissing  relator  from  oiOce.  B^tor 
claims  by  the  information  that  the  sole  pow- 
er to  dismiss  him  from  the  said  office  was 
vested  In  the  mayw  oC  the  dty,  and  bad  not 
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been  exerdsed  bj  liiiii.  On  tbte  gnnma  he 
asserts  that  defendant  has  osorped  and  In- 
traded  Into  tbe  office  nnlawfnllr.  To  this 
information  defendant  pleaded  tbat  diarges 
of  Incompetency,  neclect  <tf  doty,  and  Tlola- 
tlon  of  the  rules  governhig  the  police  fence 
of  the  city,  bad  been  presented  to  the  maytff 
and  police  committee  of  tbe  city  cotmcll;  that 
notice  thereof  had  been  given  relator;  that 
he  appeared,  and  the  charges  were  tried  upon 
OTldence  taken;  that  the  police  committee  re- 
ported to  tbe  city  council  that  they  had  found 
relator  guilty  of  some  of  tbe  charges,  and 
recommended  his  expulsion  from  his  office; 
that  the  mayor  approved  of  the  report;  and 
that,  at  tbe  coming  In  of  the  report  to  the 
dty  conncll,  It  adopted  a  formal  resolution  re- 
ceiving the  report,  and  confirming  the  action 
of  the.  committee.  Defendant  thereupon 
claims  tliat  relator  lost  the  right  to  said  of- 
fice, and  to  maintain  tbe  information  against 
him.  Tbe  relator  demurs  to  tbe  plea,  and  the 
question  raised  thereby  Is  whether  It  sets  out 
facts  evincing  a  lawful  removal  from  office. 

On  tbe  part  of  tbe  relator  it  Is  contended 
that  under  the  provisions  of  tbe  act  entitled 
"An  act  respecting  police  departments  of  cit- 
ies and  regulating  tbe  tenure  and  terms  of 
office  and  officers  and  men  employed  in  said 
department,"  approved  March  25,  18%  (2 
Gen.  St  p.  1634),  it  has  been  settled  In  this 
court  that  tbe  appn^rlate  municipal  board 
officer  and  author!^  which  may  try  charges 
preferred  against  a  police  officer  Is  that  de- 
partment of  munidpal  government  endowed 
with  tbe  power  at  removal,  and  that  the  offi- 
cer In  the  dty  of  Camden  thus  endowed  is 
tb«  mayor.  Carey  v.  Board,  S3  N.  J.  Law, 
811,  21  Atl.  492:  Devault  v.  Mayor  of  Cam- 
den, 48  N.  J.  Law,  438,  5  Atl.  451.  On  the 
part  of  the  defendant  It  Is  .flrst  contended 
that  the  plea  sufficiently  discloses  that  the 
relattK'  was  tried  by  tbe  m^or  upon  the  char- 
ges In  question,  and  was  convicted  and  dls- 
mlssed  from  office  by  the  mayor.  But  we 
cannot  discover  in  tbe  plea  any  statement  of 
the  taet  of  conviction  by  the  mayor.  The  aver- 
ments that  the  mayor  adjudged  blm  guilty  are 
conned  with  admissions  that  Oie  judgment 
was  never  imnnalgated  or  announced  either 
to  the  accused  or  to  the  public;  The  aver- 
no^  that  the  majta  dismissed  relator  from 
his  oAee  Is  not  soffldent,  in  the  absence  of 
an  adjndlcation  of  guilt  But  tbis  contention 
1«  Inconsistent  with  the  next  contention  of 
detendant,  which  is  ttiat  tbe  act  of  March  2S, 
ISSSi  has  been  amended  t^'  a  farther  supple- 
ment thento,  approved  March  9,  1608  (Taws 
ISSS,  p.  66),  and  tibat  the  power  of  the  mayw 
In  the  respect  In  question  has  been  thereby 
withdrawn  from  blm,  and  conferred  upon  the 
police  oooimlttee  of  the  dty  ooundL  Tbe  snp* 
plement  in  question  Is  carlonsly  e:qiTe88ed, 
and  not  easy  of  construction.  Bat  it  does  In- 
dicate a  legldatlve  intent  to  ooatet  Jnrlsdic- 
tlon,  nnder  tbe  police  tenure  of  office  acts, 
to  try  and  determine  charges  against  p<dice 
offioen^  upon  tither  at  two  tribunals,  thus 


described:  *Tb«  polloe  committee  or  board 
established,  or  that  may  be  established,  by 
city  ordinance.**  By  other  provisions  It  Is 
clear  that  the  "police  committee"  Intended  Is 
a  committee  of  the  conndl.  The  relator 
presents  no  objection  to  this  legislation,  ex- 
cept Inapplicability.  His  contention  is  that 
the  police  committee  intended  by  the  acts  is 
<Hie  establlsbed  by  a  dty  ordinance,  and  that 
tbe  plea  does  not  aver  that  the  committee  In 
question  was  so  established.  But  tbis  Is  an 
erroneous  construction  of  the  act.  Commit- 
tees are  not  established  by  ordinance,  but 
come  Into  e^stence  by  appointment  of  the 
body  of  which  tbe  committeemen  are  mem- 
bers. A  board  or  separate  body  Is  appropri- 
ately established  by  an  ordinance,  and  may 
be  appropriately  so  described.  Tbe  act  con- 
fers power  upon  tbe  police  committee,  with- 
out regard  to  Its  being  established  by  ordi- 
nance. No  othor  objection  to  th\M  leglslatJoa 
being  presented.  It  Is  deemed  pcoper  to  con- 
sider It  valid. 

Tbe  sole  question  remaining  Is  whether  re- 
lator was  tried  and  dismissed  In  the  mann^ 
prescribed  by  the  supplement  ot  1898.  The 
averments  of  the  plea  In  respect  to  the  acts 
of  the  mayor  hi  connection  with  the  bearing 
of  the  charge  have  raised  some  doubt  as  to 
whether  be  did  not  Improperly  intrude  into 
the  tribunal  prescribed  by  tbe  act  But  upon 
consideration  we  think  the  reqnlrements  of 
the  statute  were  substantially  observed,  un- 
der tbe  rale  laid  down  in  Devault  v.  Mayor 
of  Oamden,  supra.  Tbe  notice  required  re- 
lator to  appear  before  the  police  committee. 
He  appeared  and  was  represented  by  counseL 
Testimony  was  taken,  and  tbe  committee  re- 
ported to  the  dty  coondl  that  they  found  re- 
lator guilty  of  some  of  tbe  charges  preferred 
against  blm,  and  that  they  deemed  the  proof 
on  those  charges  sufficient  to  warrant  expul- 
sion from  the  police  force,  and  th^  recom- 
mended his  removaL  This  report  was  not 
Joined  in  by  the  mayor,  although  he  append- 
ed hla  approval  tbereta  But  bis  approval 
does  not  Indicate  that  he  took  any  part  In  the 
trial  or  adjudication.  Upon  tbis  review  of 
tbe  plea,  we  have  reached  the  conclusion  that 
It  sufficiently  sets  out  relator's  removal  from 
the  ofltee  be  claims^  and  affords  an  answer 
to  the  Infurmatkui.  Tho  demnnor  mmt  be 
overruled. 

(M  N.  J.  U  48U 

STATE  (SKILLMAN.  Relator)  v.  BOARD  OF 
POLICE  COM'RS  OF  CITT  OP 
TftBNTON, 

(Supreme  Court  of  New  Jersey.  26, 

1900.) 

P(«JCnB  C0HHI88I0NBRS— HISCOHDUOT  OT 
POLICBUAN— HANDAMU8. 

Under  the  act  of  May  2,  18S5  ffi  Oen.  Bt 
p.  1661),  a  l>oard  of  police  commisnoners  has 
power  to  investigate  a  complaint  duly  present' 
ed,  which  accuses  a  policnnan  ot  mtscMiduct 
In  the  dischaive  of  nis  official  duties,  even 
though  the  misconduct  may  involve  an  indicta- 
ble Miense;  and.  It  the  bMud  refuses  to  cntw- 
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tain  mch  a  ecmplalnt  ta  u  errtineoiis  ojdidoo 
that  It  hMM  M  anthoritri  a  auundamoa  will  b* 
awazded. 
(SfUaboa  bjr  th*  Obwt] 

Aiipllcfttloii  by  the  state,  on  the  .relation 
of  Bdward  Y.  D.  SklUman,  for  a  writ  of 
mandamos  against  tbe  board  of  police  com- 
missioners of  the  clt7  ol  Trenton.  Writ 
granted. 

Argrned  Norember  term,  1888.  before 
OUMMSRB;  LUDLOW,  and  DIXON.  JJ. 

John  M.  Dickinson  and  B.  B.  Walker,  tm 
relator.  Oeo.  W.  Macptaemn  and  J.  H. 
Backes,  for  respondent 

DIXON,  J.  In  Febmary.  1889^  tbe  re- 
lator, a  resldmt  of  Trenton,  presented  to  the 
board  of  police  commissioners  of  that  city 
a  complaint  charging  tiiat  one  of  tbe  police- 
men of  the  city  had  illegally  arrested  blm, 
and  made  false  accusations  against  blm  be* 
fore  tbe  police  magistrate,  and  therentran  be 
prayed  that  tbe  policeman  mlgbt  be  disci- 
plined. The  complaint  compiled  In  all  re- 
spects with  the  requirements  of  the  perti- 
nent statute  approved  March  25, 1886  (2  Qen. 
8t  p.  1S34>,  and  of  tbe  rules  of  ^the  police  de- 
partment, but  the  board  refused  to  entertain 
It,  on  tile  ground  that  It  InvolTed  a  criminal 
(rffense,  and  therefore,  "as  a  matter  of  right 
to  the  iKillceman,"  the  offense  must  first  be 
passed  on  by  the  grand  Jury,  before  the 
board  had  authority  to  amsider  tbe  charge. 
Itie  relator  now  asks  tot  a  mandamus  com- 
manding tbe  board  to  hear,  try.  and  deter- 
mine the  complaint  Under  tbe  Are  and  po- 
Uce  act  of  May  2,  1885  (2  Gen.  Bt  p.  1S51), 
tbe  board  is  "Intrusted  with  tbe  govern- 
ment control  and  management  of  the  police 
department,"  and  has  "full  power  and  right 
to  suspend  and  to  expel  or  discharge  any 
person  employed  or  appointed  In  or  under 
the  department  *  •  •  provided  good 
cause  shall  be  shown  for  such  suspension, 
expulsion  or  discharge  after  an  Investigation 
by  such  board.'*  The  trust  thus  confided— 
the  power  thus  delegated— carries  with  It  a 
corresponding  dnty  to  exercise  the  power  In 
all  proper  cases.  The  c<miplaint  of  the  re- 
late appears  to  ns  to  have  stated  a  proper 
case.  It  charged  an  abuse  by  the  policeman 
of  the  official  power  which  he  possessed  for 
tbe  protection  of  persons  and  the  npholdlng 
of  law.  It  cbazged  a  course  of  conduct 
which.  If  generally  pursued  by  police  offi- 
cers, would  defeat  tbe  end  for  which  their 
department  of  government  Is  organized.  If 
proved,  good  cause  would  be  shown  for  the 
suspension  or  expulsion  of  the  delinquent 
within  the  meaning  of  tbe  statute.  That  his 
conduct  might  likewise  Involve  an  indict- 
able misdemeanor  formed  no  reason  for  re- 
fusing to  discipline  him  as  a  policeman. 
The  object  of  such  discipline  Is  to  secure  fit 
men  fmr  the  performance  of  police  duty,  and 
surely  a  tblef  is  none  the  less  unfit  to  protect 
citizens  against  theft  becanse  he  has  not  yet 
been  cutvicted  of  larceny.    Clearly,  tlw 


board  bad  power  to  investigate  the  lAarge, 
and,  as  they  declined  to  exercise  their  Juris- 
diction on  an  emmeous  fq^iston  that  tbey 
were  without  antluHity,  a  man  damns  ahonld 
be  awarded.  Bex  v.  Justices  of  Kent  14 
Blast  386;  Reg.  t.  Freemen  oC  Ldcestcr.  15 
Q.  B.  071;  Beg.  T.  Mayor,  ete.,  ^  MonmoaHi, 
L.  R.  6  Q.  B.  261;  Stryker  t.  SklUman,  14 
N.  J.  Law,  18&.  Let  a  pwemptoijr  mtt  1b- 
sue  pomant  to  tbe  rule. 

(M  M.  J.  u  «» 
MAOOWAN  T.  BICKET. 

(Supreme  Oonrt  of  New  Jersey.   FA.  % 

1000.) 

ICALICIOire  PROSBCUnON- ■nDBNCB— PROBA- 
BLO  CAVSK-^UAUOB-aURDBN  OP  PROOF. 

1.  To  sapport  an  action  for  malldons  proseen- 
tloD,  the  plaintitt  most  show  by  a  preponder- 
ance of  evidence:  (1)  Tliat  the  prosecatlon  is 
ended,  and  that  he  is  duly  discharged;  (2)  that 
the  defendant  instttnted  the  proceedings 
against  him  without  reasonable  or  probable 
cause;  (Si  that  the  defendant  was  actuated 
by  a  malidons  motive  in  making  the  charge. 

2.  The  mere  fact  that  -the  complaint  was  re- 
jected by  the  grand  Jury  is  not  snffldent  to 
■how  a  want  or  probable  cause. 

3.  It  probable  cause  Is  shown.  It  is  Immaterial 
whether  or  not  there  was  malice. 

4.  If  the  defendant  fairly  states  the  facts  tn 
his  poBseBsion  to  counsel,  and  Is  advised  that  he 
has  a  right  to  make  the  oomplaint  an  actios 
will  not  Tie  against  him. 

6.  When  facts  not  controverted  show  teaaoa- 
able  and  probable  cause,  a  verdict  should  be 
directed  for  defendant 

6.  The  burden  is  not  on  fht  ^aintiff  to  estab- 
lish his  innocence  of  the  charge..  His  innocence 
Is  jiresnmed,  and-  Is  not  In  Issna, 

(£^UsAmw  by  the  Ooort) 

Action  by  Vrank  A.  Bfagowan,  Jt,  asaliut 
Alexander  H.  Blckey.  Judgment  for  plain- 
tiff. Bute  to  show  cause  why  new  tilal 
should  not  be  granted.  New  trial  allowed. 

Argued  November  term,  lfi09.  befcna  the 
CHIEF  JU8TIGB.  and  DBPUB,  VAN 
SYOKKL,  and  LIPPINCOTT,  JJ. 

John  H.  Backes,  for  plaintiff.  James 
BnchaiHUi,  for  defandant 

TAN  8YOEBU  J.  1*18  Is  an  action  for 
malicious  prosecution.  The  defendant,  on  tbe 
7th  of  February,  1888.  preferred  before  a  Jus- 
tice of  tbe  peace  a  charge  that  the  plaintiff 
broke  and  «Ltered  bis  dwelling  house,  and 
stole  therefrom  ootahi  pmonal  property. 
The  plaintiff  was  thereupon  arrested,  taken 
before  the  Justice,  and  recognised  to  appear 
before  tbe  n^  term  of  court  of  oyer  and 
terminer  of  Meroer  county.  The  grand  Jury 
failed  to  find  a  true  bill  against  the  plaintiff, 
and  he  was  discharged  from  custody,  and  not 
further  prosecuted.  To  su[^rt  this  action 
the  burden  was  on  the  plaintiff  to  ahow  by 
a  preponderance  of  evidence:  (1)  lliat  the 
prosecution  was  ended,  and  that  be  was  duly 
discharged;  (2)  that  the  defendant  Instltoted 
the  proceeding  against  him  without  reastoi- 
able  or  probable  cause;  (8)  that  the  defoidant 
was  actoated  by  a  malldovs  motlTa  In  makittg 
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tbe  dia^  Then  Ii  lo  question  fhat  llift 
flnt  of  these  projmslUims  mm  abnndantly  m- 
tabllabed.  To  maintain  the  second  propoal- 
tlon,— the  want  of  probable  cause,— It  Is  not 
•Dflldait  to  show  mer^  the  r^ectlon  of  the 
complaint  by  tbe  grand  Jniy.  There  most,  In 
addition,  be  soma  evidence  ftom  which  It  may 
be  bifbrted  that  the  pioaeeatlott  waa  wJtiunit 
probable  cause.  t.  Wodatmit  48  M. 

7.  Law.  57.  The  exlatoio^  also,  of  an  Illegal 
Intention  on  tiw  part  of  the  defendant  in  thla 
action  Is  as  essential  to  its  si^Nirt  ai  wen 
the  falsity  of  the  olmliattion  and  the  absence 
ofa  reasonable  gronnd  for  a  belief  in  Its  tnrtb. 
<yBi1en  T.  Frasler.  AT  N.  J.  Law.  848.  1  AtL 
466.  It  Is  not  necessary  to  consider  whether 
ttie  erldence  necessary  to  supplement  the 
pro4tf  of  want  of  probable  cause  was  .  adduced 
by  the  plaintiff.  The  testimony  snbmltted  on 
the  trial  by  the  defendant  deariy  shows  that 
the  circumstances  conuntmlcated  to  him.  and 
upon  which  he  had  reasonable  ground  to  rely, 
fully  Juatlfled  his  action.  While  It  Is  Imma- 
terial whether  or  not  he  waa  actuated  by 
malice  If  he  had  matHiable  and  probable 
cause  for  making  tiie  complaint,  yet  In  this 
case  It  fully  appears  that  the  d^^ndant  acted 
cautiously,  after  due  InTesttgatlon  and  delib- 
eration, and  not  hastily,  and  that  there  is  an 
entire  absence  of  OTidence  upon  wbldi  the 
charge  of  malice  can  be  rested.  It  also  ap- 
pears that  befbre  he  procured  tiie  arrest  the 
defendant  stated  with  substantial  accuracy 
to  the  prosecutor  of  the  pleas  of  the  coun^ 
the  Information  be  had  been  able  to  procure 
touching  the  gnllt  of  the  plaintiff,  aAd  that 
ttie  prosecutor,  after  he  had  carefully  condd- 
ered  the  subject,  and  the  Incriminating  Or- 
enmstances,  advised  him  that  It  would  be 
proper  to  prefer  the  charge.  These  facta,  on 
whidi  the  case  turned,  were  not,  as  It  seems 
to  ns,  In  any  material  degree  In  dispute,  and 
It  was,  therefore,  the  function  of  the  court 
to  pass  upon  their  effect  in  law.  The  qneo* 
tion  of  the  existence  of  a  reasonable  and 
probable  cause  for  the  prosecution  and  of  the 
presence  of  malice  should  have  been  decided 
by  the  court,  and  should  not  have  been  left, 
as  It  was,'  to  the  Jury.  A  verdict  should  have 
been  directed  for  the  defendant  Bell  v.  Rail- 
road Co.,  66  M.  J.  Law,  227.  33  Aa  211; 
Strieker  v.  Ballroed  Co^  60  N.  J.  Law,  230, 
S7  AtL  776L  The  question  of  the  guilt  or  In- 
nocence of  the  plaintiff  la  not  Involved  In  this 
action.  He  Is  presumed  to  be  innocent,  and 
the  Jury  could  not  pass  upon  that  question. 
The  Jury  manifestly  misapprehended  the 
charge  of  the  court  in  that  respect  In  the 
charge  of  the  court  the  following  language 
occurs:  "Magowan  has  put  In  evidence  here 
facts  which  he  claims  prove  him  innocent  of 
the  charge.  If  he  has  not  satlsfled  you  by  a 
preponderance  of  the  evidence  that  he  was 
innocent  of  it,  th&k.  you  need  go  no  further 
in  the  consideration  of  this  case,  for  It  would 
be  your  duty  to  render  a  verdict  for  the  de- 
fendant" There  was  no  burden  resting  on 
the  pialntifl  to  establish  his  innocence.  That 


eonld  sot  bs  oantrorartsa.  ne  Issos  mm 
whether  Um  defandsat  had  leaaonable  and 
probaUe  cause  to  believe  he  was  guUty,  The 
Jury  probably  Inferred  fraa  ttao  instmctloik 
quoted  tiiat  a  Texdlet  for  the  defendaat  wmdd 
Imply  that  they  believed  the  plaintiff  to  be 
guilty,  altiioQ^  the  trial  Judge  subsequently 
told  than  that,  admitting  Magowan  was  not 
guilty,  a  vetdlct  oonld  not  be  teaOenH  against 
the  defendant  If  ha  had  reasonable  and  prob- 
able canae  to  make  the  complaint  It  Is  'ntA 
oonalstent  wUh  public  policy  mkraaaonably  to 
discourage  criminal  prosecution  at  the  In- 
stance ot  private  bidivldnals.  u;  to  a  ease 
like  this,  a  verdict  for  damages  can  be  main- 
tained, no  citizen  can  safely  Intervene  to  bring 
to  Justice  offenders  against  the  olminal  Uw. 
The  verdict  should  be  set  aside,  and  a  venire 
de  novo  awarded. 


<S4  N.  J.  u  ns) 

BRADT  V.  CONSOLIDATED  TKACTION 
OO. 

(Supreme  Court  of  New  Jersey.    Feb.  96^ 

1900.) 

STREST  RAILROADS— INJURY  TO  PBDKSTRIAV 
— CONTRIBDTORT  NBOUOBNCB. 

A  boy  9%  years  of  age,  playing  in  a  pub- 
lic street  ran  across  the  track  of  a  trolley  road, 
and  waa  struck  and  injured  by  a  pasfllng  car. 
He  testified  that  he  neither  saw  nor  neaid 
the  car.  There  was  no  obstacle  to  his  seeing 
the  car  if  be  bad  looked  before  going  on  the 
track.  BM,  that  a  verdict  In  his  favor  cannot 
be  sapported. 
(Syllabos  by  the  Court) 

Action  by  William  Brady  against  the  Oon- 
solldated  Traction  Company.  Verdict  for 
plaintiff.  Rule  by  defendant  to  show  cause 
why  a  new  trial  should  not  be  granted.  Rule 
made  absolute. 

Argued  November  twm.  1899,  before  IfA- 
GIE,  0.  J.,  and  DEIPUli;  VAN  BYCKBSL,  and 
LIPPI^XX)TT,  JJ. 

Qneoi  ft  Tenant  tot  platotUL  ^adett* 
burgh  ft  Oarretson,  for  defendant 

MAOCB,  O.  J.  A  verdict  In  tevor  of  plain- 
tiff on  a  previous  trial  waa  set  aside  by  this 
court.  Brady  v.  Traction  Co.  (N.  J.  Sup.)  42 
Aa  lOfil.  From  the  opinion  of  Mr.  Justice 
Dixon  It  appears  that  plaintiff's  evidence  then 
disclosed  that  a  boy  of  about  9%  years  old 
ran  across  a  crowded  public  street  and  was 
struck  and  Injured  by  a  trolley  car,  which  he 
saw  approaching  while  still  In  a  place  oi 
safety.  The  verdict  was  set  aside  on  the 
ground  that  the  danger  of  being  struck  by  the 
car  was  observed  by  the  plalutiff,  and  that  it 
was  a  danger  which  a  boy  of  his  years  could 
fully  appreciate,  and  therefore,  when  he  chose 
to  cross,  he  took  the  risk  of  falling.  In  the 
case  now  before  us  It  appears  that  the  plain- 
tiff has  obtained  a  verdict  on  a  second  trial 
of  the  issue,  and  defendant  prosecutes  this 
rule  to  show  cause  why  It  should  not  be  set 
aalde. 

The  evldttaee  given  by  plaintiff  oa  tbs  sse 
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ond  orlal  it  in  abaolate  ctmtradictloa  of  tbat 
glm  by  him  on  the  pravlow  trUd.  Before, 
be  repeatedly  iwore  that  he  heard  the  gons 
of  the  car  ting,  and  law  the  ear  appEoadHng. 
before  he  went  od  the  track.  Upon  this  trial 
he  Bwore  that  he  nelthnr  heard  the  car  nor  the 
gone  and  that  he  did  not  see  the  car  until  he 
was  stroA.'  He  admitted  that  he  had  sworn 
differently  at  the  former  trial,  and  gave  aa 
the  Mily  reason  that  he  did  not  understand. 

The  plain  tier  was  a  foot  passenger  crossing 
a  street  containing  a  car  tradL  ▲  duty  de- 
volred  iqion  him  b^re  crossing  to  ose  his 
powers  of  obsemtlon  to  obserra  apivoach- 
Ing  cars  which  are  within  a  distance,  tf  mn 
at  lawful  speed,  to  pat  him  In  danger.  Rail- 
way Oo.  T.  Block,  BB  y.  J.  Law,  605.  27  AtL 
1067.  Such  a  duty  deTtdved  upim  an  Intelli- 
gent youth  -Wbo  was  snl  Juris,  as  plsintlff  Is 
admitted  to  be.  Sheets  t.  Railway  Co.,  (H  N. 
J.  Law,  618,  2i  Atl  48S;  RaUway  Ca  w.  Flanr 
agan,  S7  N.  J.  Law,  696;  82  AtL  216.  The 
duty  of  observation  required  from  children 
may  differ  In  eztrat  and  degree  from  that 
requited  from  an  adult  Judgment  whldi  a 
Jury  mli^t  find  lacking  la  prudence  If  formed 
by  a  person  of  mature  years  might  perhaps  be 
found  not  to  be  ladclng  In  prudence  If  formed 
by  a  child,  but  the  child  Is  not  excused  from 
some  duty  of  observation.  Had  plaintiff  per- 
formed this  duty  In  the  very  slightest  degree, 
'he  would  have  perceived  fbs  approaching  car 
in  time  to  avoid  it;  for  Uiere  was  admittedly 
no  obstacle  In  the  way  to  obstruct  his  view. 
That  he  did  not  see  the  car  establishes  the 
fact  that  he  did  not  look  as  required  even  of 
a  child.  RaUroad  C3o.  r.  Rlghter,  42  N.  J. 
La#,  180.  The  case  was  tried  on  the  theory 
that  no  negligence  was  chargeable  to  a  child 
of  plaintiff's  age  in  playing  npon  a  public 
street,  and  running  in  play  (as  plaintiff  did) 
across  the  street  It  Is  unnecessary  to  de- 
termine whether  that  theory  Is  correct,  be- 
cauBB  a  verdict  attributing  to  pUlntlff  the 
exercise  of  the  care  proper  for  a  boy  of  his 
age,  and  finding  no  negllg^ce  In  running 
across  the  street  without  any  observation  as 
to  approaching  cars,  Is  a  verdict  against  ert 
deaca.  The  rule  must  be  made  absoluta. 


(U  N.  J.  U  410) 

STATE  V.  BAUBC 

OSnprane  Oonrt  of  New  Jersey.   Feb.  98, 

1900.) 

ORIHINAL  ULW  — JOINT  INDICTIf SNT  —  8BPA- 
RATB  TRIALS— APPBAIr-IUBULBSS  ERROR. 

1.  It  is  within  the  dlscretloo  of  the  trial 
court  to  grant  separate  trials,  where  two  are 
jtdntiy  indicted,  and  alao  to  admit  the  evidence 
of  a  witness  under  12  years  of  a^. 

2.  The  Indictment  contained  five  counts,  and 
the  trial  Indse  directed  the  Jury  that  they  must 
disreearo  all  the  counts  except  two, — one  tot 
entering  without  breaking,  and  the  other  for 
larceny.  There  was  a  verdict  of  guilty,  and 
Indgment  for  punishment  less  than  might  have 
been  impoaed  for  entering  withoat  breaking. 
Ihe  entire  record  being  before  the  court,  In 
vlrtoe  of  Acts  1808,  p.  81S,  I ISS,  the  judgnaent 
cannot  be  reversed  for  say  Imperfection,  omla- 


slon,  defect  In  or  lack  form;  and  It  doea  not 
appear  that  there  mw  any  error  pa  the  trial 
which  prejudiced  the  defendant  In  making  his 
defense  upon  the  merits,  nor  does  it  appear  that 
the  defendant  suffered  manifest  wrong  or  in- 
jury in  respect  to  any  matter  snhmitted  under 
the  act  of  1806. 

&  Quaere:  Whether,  under  die  act  of  1888, 
the  question  passed  upon  in  the  Kohl  Case,  86 
Ati.  881,  37  Atl.  73,  68  N.  J.  Law,  can 
now  arise. 

tSyUabna  by  the  Court) 

Brrot  to  court  of  quarter  assilooi,  Xsaoc 
county. 

Samuel  Baum  waa  convicted  of  burglary, 
and  brings  error.  Affirmed. 

Argued  November  term,  1880,  b^ore  the 
CHIEF  JUSTICE,  and  DBPUBt,  VAN  STGK- 
BI^  and  UPPINOOTT,  JJ. 

Samuel  F.  Lebw,  Charles  Hood,  and 
Frank  Bradner,  for  plaintiff  In  wror.  Lonls 
Hood,  Esq.,  for  the  State. 

TAN  8YGKBL,  J.  The  defaodant  waa  In- 
dicted by  the  Bssex  county  gnuid  Jury  Joint- 
ly with  one  Friedman.  The  indictment  caa- 
talned  five  counts:  (1)  Breaking  and  eatee- 
Ing  by  night;  (2)  brewing  and  entering  by 
day;  (3)  entering  wlOiont  breaking;  (4)  lar- 
ceny; (S)  receiving  Mtolen  goods.  The  Jury, 
on  the  trial  of  the  cause  against  Samuel 
Baum  atone,  returned  a  verdict  of  guilty, 
whereupon  he  waa  sentenced  to  be  impris- 
oned at  hud  bbor  In  the  state  prism  for 
two  years  and  six  months.  The  entire  rec- 
ord Is  twought  up  by  thia  writ  of  emv»  In 
pursuance  of  the  act  of  1808  (P.  U  3888^  p. 
815). 

The  facts  the  court  ordered  Banm  to 
be  tried  s^arately,  and  that  the  evldrace  ot 
a  girl  under  10  yeara  of  age  was  admitted, 
furnish  no  ground  of  reversal.  Then  ware 
matters  within  the  discretion  of  the  court, 
and  the  case  fails  to  show  any  respect  In 
which  the  defendant  suffered  manifcM 
wrong  or  Injury  by  the  exerclae  of  thIa  dls- 
cretifHi  of  the  trial  court  Nor  does  It  ap- 
pear that  manifest  wrong  w  Injury  wan 
done  to  the  defendant  by  the  exerclae  by  the 
trial  Judge  vt  his  undoubted  ri^t  to  com- 
ment before  the  Jury  upon  the  evidence  in 
the  case.  Bruch  t.  Carter.  82  N.  J.  Law, 
564. 

The  trial  Judg^  In  hla  charge  to  the  Jury, 
Instructed  them  that  It  was  admitted  that 
there  waa  no  breaking  by  night  and  that 
therefore  that  charge  must  be  disregarded, 
and  that,  if  a  verdict  was  found  against  de- 
fendant it  could  be  only  for  entering  by  day 
and  larceny.  The  «itlre  record  being  bef«e 
us,  all  the  other  counts  may  fairly  be  re- 
garded as  stricken  out;  and.  although  there 
was  a  general  verdict  of  guilty,  no  Injury 
was  done  to  the  defendant  because  the  Judg- 
ment imposed  was  less  severe  than  the  ex- 
treme penalty  provided  for  entwlng  by  day 
and  larceny.  Stephena  v.  Stat^  68  N.  J. 
Law,  246,  21  Atl.  1068.  In  section  136  of 
the  act  of  1808,  providing  for  the  return  of 
the  entire  record,  the  prerloiia  proTiaton  ot 
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the  crimliud  procedure  act  waa  Incorporated, 
providing  "that  no  judgment  given  upon  any 
indictment  thall  be  reversed  for  any  imper- 
fection, omission,  defect  in  or  lack  of  form, 
or  for  any  error  except  snch  as  shall  or  may 
have  prejudiced  the  defendant  in  maintain- 
ing his  defense  upon  the  merits."  The 
strictness  with  which  this  provision  has  been 
enforced  appears  by  the  opinion  of  Chief 
Justice  Green  In  the  Donnelly  Case,  26  N. 
J.  Law,  493,  where,  after  citing  this  provi- 
sion of  our  atatnte,  he  says:  "If  the  jury 
have  fonnd  the  substance  of  the  charge,  the 
manner  of  entering  the  verdict,  whether  up- 
on one  count  or  four,  can  only  be  regarded 
as  an  Imperfection  or  lack  of  form;  nor  can 
It  In  any  wise  have  prejudiced  the  defendant 
in  maintaining  his  defense  upon  the  merits." 
So,  in  Mead  t.  State,  53  N.  J.  Law.  001,  23 
Atl.  264,  It  was  held  that  a  single  good  count 
In  an  Indictment  will  be  sufficient  to  sustain 
a  verdict  of  guilty,  and  Judgment  thereon. 
Bee.  also,  Bodee  v.  State,  67  N.  J.  Law,  140. 
30  Atl.  081.  It  will  be  observed,  by  compar- 
ing the  act  of  1891  (page  246)  with  section 
136  of  the  act  of  1898  (P.  L.  1898,  p.  OlS), 
that  the  words,  "or  uiwn  the  evidence  ad> 
duced  upon  the  trial,"  contained  in  the  for^ 
mer  act,  are  not  Incorporated  in  the  later 
act  In  this  case  the  evidence  clearly  Justi- 
fied the  Jury  In  finding  the  defendant  guilty 
of  the  offenses  to  which  the  trial  Judge,  In 
his  charge,  limited  their  investigation.  It  is 
therefore  unnecessary  to  consider  whether 
the  question  passed  upon  by  the  court  of 
errors  and  appeals  in  the  Kohl  Case,  S9  N. 
J.  lAw,  446,  S6  Ati.  S81,  87  AtL  73.  can  arise 
under  the  act  of  1888.  As  it  does  not  ap- 
pear that  the  defendant  suffered  manifest 
wrong  or  Injury  in  respect  to  any  idatter 
now  submitted  In  this  case,  under  the  act  of 
1896,  the  jndgmwt  below  la.  affirmed. 


(«  N.  J.  U  6M) 

STATB  (AINLEHT,  Prosecutor)  v.  HAOKDN- 
SACK  IMP.  COMMISSION. 

(Snpieme  Court  of  New  Jersey.   Feb.  20^ 
190a) 

UCBNSB-RBTOCATION. 
A  license  to  lay  a  private  sewer  In  a  pub- 
He  street  is  revocable  at  the  option  of  the  mn- 
nldpality. 
(Srllabus  by  the  Conrt.) 

Certiorari  by  the  state,  on  the  prosecution 
of  Ellas  B.  Alnley,  against  the  Hackensack 
Improvement  Commission,  to  set  aside  a  li- 
cense to  lay  a  private  sewer  in  the  public 
street  Ordinance  affirmed. 

Argued  November  term,  1899.  beftwe  DIX- 
ON, GUHMERB,  and  LUDLOW.  JJ. 

Hart  ft  Hart  for  pnwecntor.  L,  A.  Ouup- 
ben.  for  defendant 

OUMMBBB,  J.  On  October  14,  1690,  the 
mimlclpa!  authorities  of  the  tovm  of  Hacken- 
nck  granted  to  the  proeecntnr  and  others 
permlHlon  to  lay  a  private  sewer  on  Ander- 


son street  In  said  town,  and  pursuant  to 
said  permission  the  proeecutor  and  his  asso- 
ciates laid  said  sewer.  At  the  time  this  pa- 
mission  was  granted,  an  existing  ordinance  of 
the  town  provided  that:  "In  case  any  per- 
son or  parsons  shall  desire  to  lay  a  private 
sewer  through  any  street  or  portion  of  a 
street  In  which  there  Is  no  public  sewer,  he  or 
they  must  first  obtain  written  permission 
from  the  OHnmisslon,  whidi  permission  shall 
be  subject  to  the  following  condition  (wheth- 
er the  same  be  specified  In  the  written  permit 
or  not),  to  wit:  (1)  That  the  license  to  lay 
such  sewer  be  revocable  by  the  commission 
at  any  time."  On  June  27,  1899,  the  commis- 
sion (the  municipal  body)  passed  an  ordinance 
revoking  the  permission  to  lay  the  private 
sewer  granted  to  the  prosecutor  and  his  as- 
sociates, and  subsequently  provided  for  the 
construction  of  a  public  sewer  In  its  tdace. 
Due  notice  of  the  Int^ded  passage  ot  this 
ordinance  waa  given  to  the  prosecutor  and  all 
others  Interested  in  the  subject-matter  there- 
of, and  a  public  hearing  had.  The  prosecutor 
now  seeks  to  set  aside  the  iHdlnance  of  June 
27tb  on  the  ground  that  the  commission  waa 
without  imwer  to  revoke  the  license  which  It 
had  granted  to  lay  the  private  sewer.  By 
section  8  of  "An  act  to  Incorporate  the  Hackr 
ensack  Improvement  Commission,"  approved 
April  1, 1868.  authority  is  conferred  upon  the 
commission  to  lay  sewers  through  the  various 
streets  within  its  limits:  but  It  la  at  least 
doubtful  whether,  under  this  charter  provi- 
sion, the  commission  had  power  to  license  the 
prosecutor  and  his  associates  to  lay  a  iniTate 
sewer  In  one  of  the  public  streets  of  the 
town.  Hutchinson  v.  State,  89  N.  J.  Eq.  669. 
Assuming,  however,  the  existence  of  the  pow- 
er, the  granting  of  such  a  license  Is  necessa- 
rily revocable  (even  when  the  rlj^t  to  revoke 
is  not  expressly  reserved)  whenever  the  pub- 
lic good  requires  it.  and  of  this  the  municipal- 
ity Is  the  wle  Judge.  Much  more  Is  sudi  a  li- 
cense revocable  when,  as  in  this  case,  the 
power  is  expressly  reserved.  The  wdlnance 
uoder  review  li  affirmed,  with  eoits  to  the 
defendant 


(M  N.  J.  L.  my 
DBNNI8  V.  NOBTH  JBBSEIT  ST.  BY.  CO. 
(Supreme  Court  of  New  Jwsey.   Feb.  36* 

1900.) 

STRBBTT  RAILR0ADS-0OLU8ION  Wm  TKBl- 
CLS-CONTRIBUTORT  NBOUOBNOB. 

1.  It  is  not  error  In  a  trial  Judge  to  charge 
the  Jury  that,  If  the  motormsn  operating  on 
the  pnblic  streets  an  dectric  street-railway  car. 
on  which  a  Ml  or  gong  Is  malntaiued  to  be 
rung  or  sounded  as  a  signal  of  danger,  fails  to 
give  timely  signals  ot  danger  In  approaching  a 
street  croesing  which  be  int«ids  to  cross,  snch 
t^nre  is  evident*  ot  negligence  on  the  part  of 
the  motorman. 

2.  Hie  principle  of  law  Is  now  wril  establish- 
ed, and  must  be  applied,  that  It  Is  not  negli- 
gence per  se.  or  negligence  in  law.  for  a  person 
driving  a  vehicle.  In  ^proaching  a  street  cross- 
ing over  which  as  intends  to  cross,  to  fsil  to 
look  for  an  approaching  street  car.  fai  order  to 
avoid  danger  from  It  Tb»  qvsatloo  whether 
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be  was  n^Igettt  or  sot  aut  be  rabmltted  to 
the  jarr,  tot  them  to  detenolat  m  a  mmdom 
of  fact. 
(SyUaboa  hr  tha  Oonrt) 

BriDT  to  citcnlt  conr^  Bknz  eoon^. 

Action  Obarlei  P.  Dennis  against  the 
North  Jersey  Htreat- Ball  way  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  enor. 
Affirmed. 

Argued  Norember  term,  1806^  b^te  UA- 
GIB.  a  J.,  and  DBPCB,  TAN  BYGKBL,  and 
LIPPINCOTT.  JJ. 

Joseph  Coult,  for  plaintiff  In  error.  Sobert 
H.  McCarter,  tat  defendant  In  error. 

LIPI^INCOTT,  J.  Tbe  plaintiff  In  this  ac- 
tion Is  an  tmdertaker  In  the  city  of  Newark. 
On  December  27,  1808,  between  6  and  7 
o'clock,  after  dark,  be  was  driving  his  wagon 
northwardly  along  Plane  street  to  cross  Cen- 
tral avenue.  Central  avenue  Is  traversed  by 
the  trolley  cars  of  the  defmdant  company 
with  two  tracks  of  railway  thereon.  Central 
avenue,  as  It  approaches  Plane  street,  has  a 
very  considerable  descending  grade.  The 
plaintiff's  wagon,  as  he  was  crossing  Central 
avenue,  was  struck  by  a  car  coming  down 
Cratral  avenue,  and  overturned,  and  he  him- 
self injured.  The  plaintiff  testifies  that  he 
approached  Central  avenue  on  Plane  street 
on  a  slow  trot;  that  as  he  got  near  the  cor- 
ner he  was  watching  tar  the  cars;  that  he 
could  see  both  sides;  that  be  saw  no  car,  nor 
did  he  bear  any  bell  rung,  and  proceeded 
across,  and,  Just  as  he  was  getting  over  the 
track,  be  was  struck  by  the  car  coming  down 
Central  avenue.  He  had  rubber  tires  on  his 
wagon,  and  he  thinks  if  ^e  bell  had  rung 
before  the  car  reached  (his  crossing  he  would 
have  heard  It  He  testifies  that  be  did  not 
see  any  headlight  on  the  car  tmtll  it  struck 
him.  Several  witnesses  testify  that  the  car 
was  running  very  fast  down  the  hill  as  it  ap- 
proached this  crossing,  and  that  the  bell  was 
not  beard  by  them  to  ring.  Some  of  the  wit- 
nesses say  that  no  bell  was  rung,  and  that 
the  car  struck  the  wagon  with  such  force  that 
the  collision  was  beard  at  a  considerable  dis- 
tance. Some  of  the  witnesses  say  that  the 
plaintiff  was  struck  Just  as  he  was  entering 
upon  the  track,  and  some  think  it  was  Just 
as  be  was  getting  off  the  track.  The  car  pro- 
ceeded a  short  distance,  carrying  the  wagon 
with  It  before  It  stopped.  This  Is  the  general 
character  of  tbe  evidence  upon  the  part  of  the 
plaintiff  relating  to  the  accident  A  motion 
to  nonsuit  was  made  on  the  grounds;  First, 
that  no  negligence  was  shown  on  the  part  of 
the  servants  of  Qie  defendant  company  In  the 
operation  of  the  car;  and,  second^,  that  the 
plaintiff  was  guilty  of  contrlbutwy  negllgaice. 
This  motion  was  refused,  and  on  this  refusal 
error  Is  assigned. 

The  trial  court  correctly  refused  this. 
There  was  evidence  that  the  motorman  was 
running  bis  car  very  rapidly  down  tbe  hill 
towards  this  crossli^  and  that  he  was  not 
ringing  <«  sounding  the  bell  attached  to  the 


car  as  a  signal  ot  hfa  approach  wtfli  tte  car. 
It  was,  therefore,  certainly  a  Question  for  tbe 
lory  to  determine  whether  the  motorman  was 
ezerdslnc  reasonable  care  in  operating  tbe 
car  under  all  the  circumstances.  So,  also,  It 
was  for  the  jury  to  determine  whether  the 
[dalntUf  was,  under  all  the  drcmnstancea, 
guilty  of  contrlbntory  negligence.  Whether 
he  acted  as  a  prudent  man,  under  the  circum- 
stances, was  for  the  Jury.  The  plaintiff  was 
not  bound,  as  matter  of  law,  to  stop,  look,  or 
listen  for  tbe  approach  of  tbe  car  before  go- 
ing over  the  crossing.  The  precise  question 
whether  be  was  in  the  exercise  of  reasons 
ble  care  was  for  tbe  Jury.  Traction  Oa  v. 
Scott,  68  M.  J.  Law,  eSZ,  84  AtL  lOM,  38  L. 
B.  A.  122;  Traction  Co.  v.  Halght  58  N.  J. 
Law,  677,  87  Atl.  13S;  Traction  Co.  t.  Glynn, 
CO  N.  J.  Law.  4S3,  S7  AtL  60;  Traction  Co. 
V.  LambertBoo,  09  N.  J.  Law,  297,  86  Atl.  100; 
Railway  Co.  v.  Miller,  SO  N.  J.  Law,  423,  36 
AU.  88G,  39  AtL  64B;  Traction  Co.  r.  Cheno- 
wltb,  68  N.  J.  Law,  416,  34  AtL  817,  affirmed 
In  61  N.  J.  Law,  654,  dS  AtL  1007.  The  tes- 
timony on  the  part  of  tbe  defendant  was  di- 
rected to  tbe  establishment  ot  every  reasona- 
ble precaution  and  reasonable  care  <mi  the  part 
of  the  motorman  In  operating  his  car  towards 
and  over  the  crossing  to  avoid  injury.  It  was 
also  directed  to  the  establishment  of  the  want 
of  reasonable  care,  or  contributory  negligence, 
on  the  part,  of  the  plaintiff.  Upon  the  facts, 
a  submission  on  all  these  qnestlona  to  tb» 
Jury  was  required. 

The  remaining  question  la  whether  the  trial 
court  erred  In  Its  Instructions  to  the  Jury. 
Brror  on  this  branch  of  the  case  is  assigned 
on  the  refusal  to  charge  the  Jury  that  "a  per- 
son crossing  a  street  in  a  wagon  is  bound  to 
look  for  approaching  vehicles,  and  If,  neg- 
lecting BO  to  do,  he  is  hurt  be  will  be  con- 
sidered to  have  contributed  to  the  injury  by 
his  negligence,  and  will  be  barred  ttom  re- 
covery against  the  person  who  inflicted  It" 
It  will  be  perceived  that  the  request  Is  that, 
as  matter  of  law.  If  the  plaintiff  falls  to  look 
for  an  approaching  car,  and  la  hurt.  It  is  con- 
trlbntory  negligence.  This  proposition  has 
never  been  sui^orted  by  any  case  In  Mew 
Jersey,  nor  Is  it  founded  In  reason  In  determin- 
ing the  liabilities  of  those  who  are  in  tbe  com- 
mon use  of  tbe  highway.  Tbe  request  would 
have  been  proper,  perhaps,  If  it  bad  contained 
the  further  provision  that  it  the  failure  to 
look  for  the  approaching  car  was  the  want 
of  ordinary  care  under  the  drcnmstance^  and 
that  such  neglect  contributed  to  the  accident, 
then  no  recovery  could  be  had.  The  mere 
failure  of  the  plaintiff  In  his  wagon  to  look 
for  the  approaching  car  Is  not  negligence  In 
him,  unless  It  contributed  In  some  degree  to 
his  injury.  Consolidated  Traction  Co.  r. 
Scott  58  N.  J.  Law,  682,  84  AtL  lOM,  33  U 
R.  A.  122.  And,  If  the  failure  to  look  tor  an 
approaching  car  be  established,  still  the  far- 
ther fact  must  be  found  by  the  Jury  that  It 
was  the  want  of  the  exercise,  under  all  the 
drcumstancesk  of  reasonable  caia^  ud  that 
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It  contributed  to  the  Injiur,  before  tb»  d*- 
taidant  can  be  rellered  of  liability. 

The  other  asaigimieiit  of  ems  Is  to  an  ex- 
cerpt from  the  charge  of  the  trial  Judge  to-tbe 
Jtii7,  at  foUowi:  *lf  yon  find  tiiat  slgnali, 
and  timely  signals,  vere  not  given.  Indlcat- 
feig  the  approach  of  this  car  to  the  street 
eroeaing,  that  I  cSuuge  yon,  Is  evidence  of 
ne^gence."  Now,  ft  wUl  be  noticed  as  a  fact 
that  the  bell  or  gong  was  maintained  npon 
the  car  for  Hie  as  a  danger  signal,  and  tliat 
tills  car  ms  approaching,  on  a  down  grade, 
a  street  crossing  where  persons  with  and 
witbont  vehicles  were  likely  to  be  tn  the  act 
of  crossing  at  the  time  when  the  car  would 
probably  reach  that  jMlnt  The  court,  in  Its 
charge,  had  already  Instructed  the  Jury  that 
recovery  could  raly  be  bad  upon  the  basis 
of  some  legally  negligent  act  or  omission  of 
the  motorman,  and  that  snch  negligent  act 
or  omission,  whether  of  high  speed  of  car  or 
want  of  sounding  the  bell  as  a  warning  of  the 
approach  of  the  car,  must  be  the  proximate 
cause  of  the  Injury  to  the  plalntUt;  and  there- 
fore, In  regard  to  the  <^eratl<m  of  this  car 
on  the  street,  anpnnchlng  a  crossing  where 
persons  were  Ukdy  to  be  In  the  ose  of  the 
street  what  mtne  CMrrect  exposition  of  the 
law  to  the  Jury  could  be  made  than  that  a 
failure  of  signals,  and  timely  signals,  of  the 
approach  of  the  car  to  the  crossing,  was  evi- 
dence of  negligence?  The  court  had  already 
said  that  whether  signals  were  i^ven  or  not 
was  a  questlou  t<x  the  Jury,  and.  If  timely 
signals  were  given,  then  that  alleged  dement 
of  negligence  was  to  be  excluded  from  the  con- 
sideration of  the  Jnry,  and  that  then  there 
could,  on  that  ground,  be  no  recovery.  As 
this  Instruction  Is  understood.  It  was  no  more 
than  that  the  motorman  was  bound  to  ex- 
ercise reasonable  care  In  tbe  operation  of  his 
car  along  the  street  In  approaching  the  cross- 
ing BO  as  to  avoid  danger  to  any  one  likely  to 
be  there  on  the  crossing.  In  so  far  as  such  rea- 
sonable care  would  so  result,  and  that,  having 
a  tignal  of  warning,  he  was  bound  to  exer- 
cise reasonable  care  In  using  It,  or  make 
timely  use  of  It  Sendee,  whatever  may  In 
the  reasoning  upon  the  matter,  this  instmetlon 
has  In  two  cases  In  the  court  of  errors  and 
appeals  been  declared  to  be  a  correct  exposi- 
tion of  the  principle  of  law  regulating  the 
operation  at  electric  street-railway  cars  In  the 
use  of  the  streets,  and  the  doctrine  Is  now 
authoritative  In  this  state.  Almost  this  ex- 
act language  used  by  the  trial  Judge  In  this 
case  In  bis  charge  to  the  Jury  has.  In  this  re- 
spect been  considered  and  ^proved  In  two 
cases  In  the  court  of  errors  and  aM>ealB  as 
correct  In  both  these  cases  it  Is  held  that 
such  "timely"  warning  of  the  approach  of  a 
trolley  car  must  be  given  as  will  enable  others 
to  avoid  any  danger  from  it  Traction  Oo. 
V.  Halght  B©  N.  J.  Law,  577,  87  AtJ.  iSS; 
Traction  Co.  v.  Gbenowith,  61  N.  J.  Iaw, 
064-t»e.  S5  Atl  106a  In  the  latter  case  the 
learned  dianceUor  laid  down  tte  doctrine  as 
toUowi:  **We  deem  tint  ta  the  operatloa  <tf 


snch  cars  the  ose  of  audlUe  warning  signals 
of  their  ai^roach  Is  so  plain  and  constant  a 
requisite  of  care  and  pmdenc^  that  we  should 
hold  it  a  legal  duty."  In  this  latter  case  the^ 
diarge  was  "that  It  was  the  duty  of  the  de- 
fendant to  give  audible  rignals  of  the  ap- 
proach of  Its  cars,  and  that  nonperformance  of 
this  duty  was  evidence  of  negligence  on  the 
part  of  the  defendanL"  The  Judgment  mutt 
be  sfflrmed,  with  costs. 


(M  H.  J.  u  tu) 
BATES  V.  STOBM& 

(Supreme  Court  of  New  Jersey.  Ifsrd  8^ 

1000.) 

PBNAIi  ACTION— INDORSEMSI^^^  OF  PROOB»S— 
JUBTICBS  OF  THB  PBACE-JURISDIOTION. 

1.  The  failure  to  indorse  upon  the  process  In 
a  penal  sctioQ  the  title  of  the  statute,  as  r«- 
galred  by  section  254  of  the  practice  act  &  Gen. 
St.  p.  1^75),  Is  an  irregnlanty  that  will,  upon 
objection,  defeat  the  process;  it  is  not  a  juris- 
dictional defect 

2.  The  third  section  of  "An  act  to  Increase 
tbe  jurisdiction  of  Justices  ot  the  peace"  (P.  L. 
1879,  p.  115),  which  makes  It  a  penal  offense 
for  any  Jostice  of  the  peace  to  Issue  s  sammons' 
on  behalf  of  any  person  for  whom  he  Is  agent 
is  InopM'ative,  for  tbe  reason  that  H  Is  not 
within  tbe  object  ezprassed  In  the  tiUo  «C  the 
act 

(Syllabns  by  the  Courts 

Certiorari  by  the  state,  on  tiie  prosecution  of 
WUUam  B,  Hayes,  against  Alfred  L.  Storms 
to  review  a  Judgment  of  a  Justice.  Beversed. 

Argued  November  term,  18M^  befm  OAB- 
RISON  and  COLUNSi,  Jl« 


\  a  B. 


W.  8.  Angleman,  Cor 
Cook,  for  dtf endant 


GARRISON,  J.  This  writ  brings  up  a  Jodg- 
meat  for  a  pemUty.  The  title  of  the  statute 
npon  which  the  action  before  the  Justice  at 
the  peace  was  founded  was  not  Indorsed  npon 
the  process.  In  obedience  to  section  254  of  the 
practice  act  (2  Gen.  St.  p.  2575). 

This  provision,  which  was  originally  part  of 
"An  act  relative  to  suits  Instituted  by  com- 
mon mformers,"  has  been  held  to  be  applica- 
ble to  actions  of  this  nature  when  tba  warn- 
mons  was  ont  of  a  Jnstlctf  ■  court 

The  failure  to  observe  this  statntmr  provi- 
sion Is  glT«i  as  a  reason  why  the  present 
Judgment  should  be  reversed. 

The  earlier  practice  In  this  respect  la  Ihown 
m  the  cases  of  MlUer  v.  Stoy,  6  N.  J.  Iaw,  477; 
Oliver  V.  Larsaleer,  Id.  513;  Ackerson  v.  Za- 
briskle,  7  N.  J.  Law,  167;  Dallas  v.  Hendiy^ 
Z  N.  J.  Law,  VJZ;  Griffith  v.  West  10  N.  X 
Law,  801;  Oorllas  t.  HaebUw  Co..  17  N.  J. 
Law  J.  286. 

It  Is  not  necessary,  however,  to  go  back  ot' 
the  case  of  Hageman  v.  Van  Doren,  decided  In 
the  Scnnerset  drcnlt  by  the  present  Cblef  Jus- 
tice, and  reported  In  6  N.  J.  Law  J.  SIIH,  for 
the  correct  rule  In  respect  to  todi  an  omlsskm. 
It  Is  an  Irregularity.  If  objected  to.  It  will 
defeat  the  process.  If,  up(Hi  objectlat  xib> 
dress  be  refused,  sndi  refoaal  would  be  rs- 
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Viewed  as  an  error  In  law.  If  not  objected  to, 
the  JoBtlce  may  proceed  to  Judgment.  The 
proTlalon  la  not  JoriBdlctlonaL 

Anotber  reason  assigned  for  tlie  reversal  of 
the  Judgment  Is  that  the  sectioD  of  the  statute 
under  which  the  action  was  brought  Is  In- 
ofteratlve,  for  the  reason  that  It  Is  not  within 
the  title  of  the  act  This  point  la  wen  taken. 
The  title  of  the  act  Is  "An  act  to  increase  the 
Jurisdiction  of  Justices  of  the  peace"  (P.  I* 
18TO,  p.  116).  The  third  section,  upon  which 
the  present  action  most  rest,  makes  it  a  penal 
oIFense  for  any  Justice  of  the  peace  to  Issue 
a  summons  in  behalf  of  any  person  for  whom 
he  is  agent.  Obrloualy,  this  is  not  an  Increase 
In  Jurisdiction  of  the  Justice.  It  Increases 
nothing,  and  it  does  not  concern  Jurisdiction. 
It  prescribes  a  direct  rule  of  conduct  but  that 
object  is  not  ^pressed  in  the  title. 

No  section  of  an  act  has  any  effect  beyond 
the  object  expressed  In  Its  title.  Hendrlckson 
V.  Fries,  45  N.  J.  Law,  665;  Dobbins  v.  North- 
ampton Tp.,  60  N.  J.  Law,  496.  14  Ati.  687. 
'   Tba  Judgment  la  reversed*  with  coats. 


<W  N.  J.  L.  SS2) 

BALDWIN  T.  ATLANTIC  CITT  B.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jeiaey. 

March  6,  1000.) 

IKJUBT  TO  BMPIX)7ft-DEPSCnVB  APPLIAN- 
GBS-RBASONABLB  CARBL 

'  The  dutyof  a  masterto  his  KervaDtls  to  take 
reasonable  can?  that  the  tools  with  which  and 
the  places  abont  which  the  servant  Is  to  work 
shall  he  reasonably  safe  for  the  servant's  use; 
bat  the  mere  fact  that  an  appliance  furnished 
by  the  roaster  and  naed  by  the  servant  tarned 
out  to  be  unsafe  will  not  establish  the  liability 
of  the  master  tor  the  injury  received  thereby, 
unless  the  circumstances  jnstify  an  Inference 
that  ttie  master'  had  not  used  the  reaaonable 
.oare  reQuired  of  him. 

Dixon,  J.,  Alaaentinf; 

(Syllabus  by  the  Court) 

Error  to  supreme  court 

Action  by  Charles  N.  Baldwin  against  the 
Atlantic  City  Railroad  Company.  Judgment 
for  defendant,  and  plahitifl  brings  error.  Af- 
Srmed. 

John  A.  Westcott  for  plaintiff  tn  error. 
WlUard  Morgan,  for  defendant  in  error. 

MAOIE,  C.  J.  The  record  brought  up 
this  writ  discloses  an  action  in  tort  by  plain- 
tiff In  oior  to  recover  damages  for  a  personal 
Inju^.  PlalntUTs  declaration  founded  his 
right  to  recover  upon  the  following  averments, 
tUl:  That  be  was  m  the  employ  of  the  de- 
fendant company  as  a  brakeman;  that  It  was 
his  duty  to  step  upon  one  tut  defendant's 
freight  cars  by  means  of  a  footnatep  attached 
thereto;  that  the  foot-st^  was  broken,  out  of 
repair,  and  nnflt  for  the  use  which  plaintiff 
waa  obliged  to  make  of  it;  that  the  defendant 
company  knew  of  such  condition  of  the  foot- 
step, but  that  plaintiff  was  ignorant  thereof; 
add  that  while  pontiff  was  thus  uAlng  the 
footstep,  by  Kaaon  of  Its  faulty  oHidltiiKi  he 
tfflpped  tberetiom,  and  fdl  on  the  track  in 


tnmt  of  the  wheel  of  the  moving  car,  by 
which  one  leg  was  cut  off.  The  defendant 
pleaded  the  grawral  Issue,  and  another  plea 
which  need  not  be  considered.  The  issue  came 
on  for  trial  before  Mr.  Justice  Garrison,  at  the 
Qloucester  circuit  At  the  dose  of  plahiUirs 
case,  the  trial  Jndge,  being  of  opinion  that  the 
evidence  addnced  by  plaintiff  would  not  Jus- 
tify a  verdict  In  his  favor,  upon  defendant's 
motion  directed  &  nonsuit  whereon  this  Judg- 
ment was  enteared. 

The  single  question  presented  by  the  bill  of 
exceptions  Is  whether  the  nonsuit  was  prq^. 
From  the  evidence  contained  In  the  bQl  of 
ezceptlraiB,  It  appears  that  plaintiff,  on  De- 
cember 9,  1893,  was  In  the  emiri<7  of  the  de- 
fendant company  as  brakeman.  It  may  be 
inferred,  although  the  evidence  to  that  effect 
Is  very  meager,  that  he  was  engaged  in  his 
employment  on  that  day  as  a  brakeman  upon 
a  freight  train  hauled  by  the  defendant  com- 
pany on  its  road,  and  that  about  7  o'clock  in 
the  evening  he  received  the  aerlons  Injury  at 
which  he  complained.  The  sole  evidence  tcod- 
ing  to  charge  the  defendant  company  with  lia- 
bility for  that  Injury  Is  contained  In  the  fol- 
lowing sentences  of  plalntiCTs  testimony  given 
on  his  direct  examination,  viz. :  "Well,  I  went 
to  board  the  train.  I  made  the  cut  and  went 
on  towards  the  train,— towards  the  svritdi; 
and  then  I  went  to  board  the  train,  and  as  I 
got  on  the  train  the  step  gave  way  with  me, 
—either  gave  way  or  turned  under.  It  let  me 
fall  back.  Jnst  turned  right  under,  and  cut 
my  foot  off,"— and  the  answer  given  by  him 
when  asked  on  cross-examination,  "What  was 
the  matter  with  the  step  ot  the  car?"  viz.: 
"The  step  was  loose,  and  It  gave  way  when 
I  stepped  on  It"  The  contention  on  the  part 
of  plaintiff  Is  thus  stated  In  the  brief  ot  coun- 
sel, viz.:  "^e  master  is  bound  to  furnish  his 
servant  reas(mably  safe  tocds.  •  •  •  There- 
fore the  affirmative  on  the  plaintiff  is  to  estab- 
lish that  he  was  Injured  the  use  (tf  an 
Instrument  not  reasonably  safe.  •  •  •  The 
maater  in  this  case  did  Injure  his  servant  by 
an  unreasonably  defective  tool;  therefcare  the 
master  is  liable."  This  argument  Is  based  on 
an  Incorrect  premise.  It  is  incorrect  to  char- 
acterize the  master's  duty  to  the  servant  as 
an  abet^ute  duty  to  fnmlsb  his  8a*vant  with 
reasMiably  safe  Implements  and  appliances. 
On  the  contrary,  it  has  been  setUed  by  many 
concurring  decisions  in  this  court  and  the  su- 
preme court  that  the  master's  duty  does  not 
require  him  to  Insure  the  reasonaUe  safety  of 
tools  with  which,  or  places  about  which,  his 
sra^ant  Is  employed,  but  wHl  be  satlafled  by 
his  exercising  reasonable  care  that  wath  tools 
and  places  shall  be  reasonably  safe  for  his 
workmen's  nse.  Fendsson  v.  Bail  road  Co., 
66  N.  J.  Law,  706;  81  Aa  767;  Steamship 
Co.  V.  Ingebregsten,  67  N.  J.  Law,  400,  81  AtL 
619;  Comben  v.  Stone  Co.,  59  N.  J.  Law,  22<V. 
86  Atl.  473;  Electric  Co.  v.  Kelly,  60  N.  J.  law. 
860,  87  AU.  610;  Id..  61  N.  J.  Law,  289,  41 
Ati.  llie;  Id.,  57  N.  J.  I«vr.  100,  29  Ati.  427; 
Ata  V.  Mamjffltctnrbig  06^  OB  If .  J.  Imt,  41. 
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S4  AtL  860;  Btame  Oo^  r.  Gomben,  61  N.  J.. 
lAVt  8S8,  88  AIL  Ml;  Id^  62  N.  J.  Lav.  440, 
46  AtL  lOOa 

The  men  fact  that  an  ^ipUance  fnmlabed 
hj  the  msBter  and  used  by  the  lerTant  toned 
ont  to  be  nnaafe  wlU  not  erlnee  the  mastra'a 
liability  for  the  Injury  resulting  from  Ita  os^ 
unleu  the  drcumetancee  establlahed  by  the 
evidence  justify  tiie  Inference  that  the  mas- 
Ux  had  not  used  reasonable  care  In  originally 
procnrlng  the  appliance,  or  in  observing  Ita 
cmidltion,  and  keeping  it  reasonably  safe  fOr 
use.  Such  -was  the  conclusion  of  thta  court 
In  Fenderson  t.  Ballmad  Oo.,  ubi  supra.  In 
that  case  the  plalntUTs  injury  was  occaadoned 
by  the  breaking  of  a  coupler,  and  the  only 
pfoof  offered  to  establish  the  liability  of  the 
company  was  the  fact  that  the  coupler  broke. 
A  nonsutt  was  austalned  In  this  court  on  the 
ground  that  the  evidence  was  InsofBdent  to 
warrant  a  verdict  charging  negUgence  on  the 
enq>Ioyer.  TbB  case  before  us  presents  the 
same  feature,  and  the  trial  Judge  rightly  ap- 
Idied  it  when  he  decided  the  motion  for  son- 
salt  In  this  cassb  The  Judgment  most  be  af- 

lll'IlMllI 

inXON,jr.  At  the  trial  the  plaintiff  proved 
that,  in  the  course  of  bis  doty  as  a  brakeman 
emplc^ed  by  the  defendant,  he  attempted  In 
the  nighttime  to  get  on  a  freight  car  In  the 
defimdanf  a  tnXu;  that  the  at^  of  the  ear  was 
looser  and  ttamed  aa  he  placed  hla  weight  upon 
It,  ae  that  he  fdl  and  was  Injured.  On  this 
Ivo(tf  be  was  nonsuited,  f dr  lade  of  evidence 
of  negUgMice  in  the  defendant  I  think  he 
presented  a  case  for  the  Jury.  The  car,  being 
In  defendant's  possesskoi,  was  presnmptlTely 
Uie  dtfoidants  car,  or,  at  least,  one  as  to 
wUch,  when  placed  In  the  d^endant's  train, 
it  was  chargeable  with  an  employer's  duty 
towards  the  employte.  When  the  plaintiff 
proved  that  the  8tq;>  was  so  loose  as  to  turn 
under  his  weight,  he  established  a  probability 
that  it  had  been  defective  for  some  time,  and 
to  an  ectent  discoverable  by  careful  inspec- 
tion; for  the  step  of  a  car  Is  not  ordinarily 
subject  to  sudden  and  severe  strains,  but  Is 
liable  to  become  defective  gradually  and  per- 
ceptibly. Against  the  danger  arising  from 
such  liability  the  only  practicable  safeguard 
for  a  brakeman  is  to  be  found  in  the  employ- 
er's duty  of  inspection  and  repair,  and  I  think 
in  the  iveeent  case  the  plaintiff  was  entitled 
to  have  submitted  to  the  Jury  the  question 
whether  that  duty  had  been  performed  by  the 


(Si  N.  J.  U  SBB) 

KETLET  ▼.  CENTRAL  R.  CO.  OF  NUW 
JERSEY. 

(Oonrt  of  Errors  and  Appeals  <a  Mew  Jersey. 
March  5,  1900.) 

AOOTOBNT  AT  CROSSINO— CONTRIBUTORY  NM- 
UOBNOS-FAILURB  TO  STOP. 

1.  He  dedslons  of  this  court  la  the  cases 
of  Merkle  v.  Railroad  Co.,  9  Atl.  080,  49  N.  J. 
Law.  47S;  Bailtoad  Co.  v.  SmaUey,  88  AtL  666^ 


61  N.  3.  Law,  277:  and  of  Oonkling  v.  Railroad 
Oo.  (N.  J.  Err.  &  App.;  decided  in  the  Jnne 
term,  1S99)  43  Atl.  6^— holding  that  it  Is  neg- 
ligence  in  a  person  to  drive  across  a  railroad 
crossing  without  stopping,  "where  there  are 
permanent  obstructions  to  sight  that  would 
make  daoser  invisible,  and  a  transient  noise 
that  would  make  It  Inandible,"  approved  and 
applied  to  the  facts  of  this  ease. 

2.  E.,  sitting  in  a  baker's  wagon,  drove  his 
horse  on  a  trot,  without  stopping,  oy^  two  of 
the  tracks  of  a  railroad  crossiug,  of  which 
there  were  more  than  fifteen,  where  he  conld 
not  see  a  slowly-moving  coal  car,  which  straek 
and  injured  him,  on  the  next  traek.  ffeM,  that 
be  was  guilty  of  contributory  negligence,  be- 
cause, owing  to  tbe  obstmctious  to  his  vision, 
ordinary  prudence  required  him  to  stop  the 
wAao  of  bis  moving  horse  and  wagon  when  ha 
waa  near  enough  to  tbe  nnseen  track  to  ascer- 
tain, by  the  use  of  his  hearing,  whether  thm 
was  risk  or  not  in  such  crossing, 

(Syllabus  by  tbe  Court.) 

Error  to  drcult  court,  Unl<»i  eomty. 

Action  by  Thomas  Keyley  against  the  Cen- 
tral Railroad  Company  of  New  Jersey.  Judg> 
moit  for  defendant  and  plaintiff  tnlngs  er- 
ror. Affirmed. 

Samuel  Kallsch,  for  plaintiff  In  emA  B. 
T.  Llndabury,  for  defendant  In  anr, 

TREDBNBCRGH.  3.  It  seems  to  me  Oat 
tibe  prefer  determination  of  the  questions 
raised  by  tbe  writ  of  error  in  this  case  does 
not  Justify  an  eztoided  t^lnlon.  To  do  so 
would  but  burden  our  Law  Reports  with 
repetition  of  prlndpies  already  fully  and  care- 
folly  laid  down  by  this  court  The  plaintiff 
In  error  was  property  nonsuited  In  the  court 
below  tot  his  contributory  negligence.  That 
negligence  consisted  In  his  attempting  to 
cross  the  railroad  tracks  with  undue  speed, 
and  without  stc^tping,  at  a  dangerous  surface 
crossing  on  First  street,  in  tbe  city  of  Eliza- 
beth, near  the  works  of  tiie  Singer  Sewing- 
Machlne  Company.  That  crossing  was  made 
espedally  dangerous  by  the  large  number  of 
railroad  tracks  (the  evidence  says  between  15 
and  20)  at  that  point,  and  by  the  fact  that 
coal  and  box  cars  were  standing  on  the  sec- 
ond track,  BO  as  to  prevent  the  plaintiff  from 
seeing  a  coal  car  slowly  moving  on  tbe  third 
track  he  was  about  to  erosa.  The  counsel  of 
the  plaintiff  In  &ror  urges  in  his  brief  that 
tbe  present  case  should  be  distingnished  from 
tbe  case  of  Railroad  Oo.  v.  Smalley,  61  N.  J. 
Law,  277,  89  AtL  606,  whlcii  la  said  to  have 
controlled  tbe  ruling  of  the  circuit  court  be- 
low, in  that  "the  obatmctions  which  prevent- 
ed tbe  plaintiff  from  seeing  were  created  by 
the  railroad  company."  "While  this  fact  fur- 
nlshes  stmie  reason  why  tbe  company  may 
be  indictable  for  maintaining  a  public  nui- 
sance on  First  street  It  affords  no  excuse  for 
the  folly  of  the  plaintiff  in  error  hi  t^dly 
trotting  bis  horse  over  two  railroad  tradu, 
and  into  a  place  of  danger,  where  he  could 
not  see  nor  bear  the  moving  car  untU,  to  use 
his  own  words,  it  waa  "rlj^t  on  top^  oC  him. 
In  the  case  Just  dted,  this  court  declared,  that 
"the  plaintiff  went  forward  into  a  danger 
which  permancait  obatroctkHis  made  It  bnpos- 
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slUe  to  see,  and  whtdi  a  paaihis  noise  made 
It  dlfflcult  to  hear.  The  pennanence  of  the 
obstractlcm  to  Bight  made  hearing  his  best  re- 
UU1C&  A  .few  minatea*  del^  would  have 
given  him  the  full  benefit  .of  It.  In  advanc- 
ing at  once,  while  dnnunstancea  Interfered 
with  tta  eOadent  exerds^  be  acted  with  leas 
prudence  than  the  law  exacts."  Also  see 
Merkle  r.  B^lroad  Co.,  49  K.  J.  Law.  473.  9 
AtL  eso.  Qntte  recently.  In  the  case  of  Couk- 
Ung  T.  Ballzoad  Co.  (N.  1.  Brr.  &  App.)  43  AO. 
60B|  where  the  phdntlfl  drove  his  horses  on 
a  trot  upon  the  croflslng,  this  court  repeated 
ttmt,  "nnder  such  drcnmstances.  the  duty  of 
the  traveler  <»  tiie  highway  does  not  stop 
with  looUiv  and  listening,  but  he  must  ex- 
ndse  care  to  select  a  position  fn»n  which  an 
ectlve  obSQtratlon  can  he  made,  and  he 
must  also  exercise  care'  to  make  the  act  of 
looking  and  Ustenlng  reasonably  effectlTe.** 
Appli^ng,  then,  principles  so  deliberately  pro- 
nounced and  reiterated  by  this  court,  the  non- 
suit b^w  was  clearly  correct  The  plaintiff 
seems  to  have  approached  this  dangerous 
crossing  under  ttw  Idea  that  the  less  he  was 
able  to  see  and  hear  of  the  moving  cars  on 
his  ftont  the  more  he  should  hurry  over  the 
railroad  tracks,  utterly  Ignoring  the  tact  that 
the  noise  of  his  hose's  hoofs,  and  rattle  of 
his  iron-bonnd  wagon  wheels.  In  their  ctHi- 
taet  with  the  planks  and  Iron  tracks  he  was 
crossing,  must  necessari^  interfere  with  his 
aUUty  to  hear  an  ^proadilng  car,  which  he 
oould  not  see.  Perhaps  the  fact  tiiat  he  had 
safely  driven  over  these  trades  every  day  for 
the  prevloDS  five  months  led  the  plaintiff  into 
thte  Imimidence.  However  that  may  be^  it  Is 
apparent  that  he  courted  the  disaster  that 
happened  to  him,  and  that  for  the  law  to 
have  awarded  him  dalnages,  under  the  dr* 
enmstancea,  would  have  been,  to  offer  a  re- 
ward tor  reckless  driving  over  the  raOroad 
crosstogs  of  the  state.  The  Judgment  below 
tfuiuld  be  affirmed. 


(H  N.  J.  u  nn 

NOBTH  JBRSBT  ST.  BT.  00.  HOB- 
HART. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

March  5,  1900.) 

DUTH  BT  WRONQFUL  ACT— DAMAQBS— OB- 
STRUCTION OF  HIGHWAY. 

1.  In  an  action  by  an  administrator  to  recov- 
er damages  for  the  pecnaiary  iojury  resulUng 
to  him  from  the  death  of  a  son  of  whom  he  is 
next  of  kin.  eTidence  that  plaintiff  was  72  years 
of  age;  that  deceased  was  over  18  years  of  age; 
that  he  earned  at  bis  trade  $7  a  weeli;  that  his 
earnings  were  paid  to  his  father,  who  furnish- 
ed him  board,  lodging,  clothing,  and  a  small 
amount  of  pocket  money, — was  properly  left  to 
the  jury  on  the  questioD  whether  the  father  suf- 
fered pecuniary  injury  by  being  deprived  of  his 
son's  earnings  during  the  remainder  of  his  mi- 
nority, and  of  such  contributions  as  the  sou 
might  he  reasonably  expected  to  mal£e,  after 
majority,  either  voluntarily  or  by  compulsion, 
in  case  the  father  became  necessitous. 

2.  Whether  a  street-railway  company  may 
lawfully  lay  a  hose  across  a  public  highway 
from  a  hydrant  at  Its  si^  to  a  tank  car  on  the 


4  company's  track  for  the  purpose  of  filling  the 
tank  with  water  to  be  used  In  sprinkling  the 
company's  tracks,  qutere.  If  a  right  to  place 
such  an  obstruction  in  a  public  highway  exist, 
It  must  raise  a  doty  on  the  company  which  It 
owes  to  all  travelers  on  the  highway  to  give 
such  warning  of  the  obstructloa  as  would  be 
reasonably  required  to  protect  the  traveler  from 
injury  occaaloned  thereby;  and  whether  aueh 
wamiDg  was  in  fact  i^ven  muat  be  a  «ae»- 
tlon  for  the  jury. 

S,  Evidence  that  a  bicyclist  was  riding  In  a 
bent  position  at  a  considerable  speed  in  a  pub- 
lic highway  will  not  necessarily  establish  neg- 
ligence contributory  to  bis  death,  occnrring  by 
his  being  thrown  from  his  wheel  by  reason  of 
the  obstruction  of  a  boae  stretched  across  the 
highway,  if  the  attitude  of  deceased  was  con- 
sistent with  such  observation  as  s  traveler  on 
the  highway  is  required  to  make  in  respect  to 
such  obstacles,  and  the  evidence  may  justify 
au  Inference  that  the  obatade  might  escape  the 
required  observation. 
(Syllabus  by  the  Court) 

Error  to  supreme  court 

ActioD  by  Arnold  Morbart  against  the  North 
Jersey  Street-Rail  way  Comitany.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Frank  Bergen,  for  plaintiff  hi  error.  John 
T.  Dunn,  for  defendant  to  error. 

HAQIB,  0.  J.  The  actton  to  vrtUch  the 
Judgment  complained  ot  was  entered  was 
brought  by  defendant  in  error  to  recover  dam- 
ages for  the  deatti  of  one  Charies  Moihart, 
his  son  and  toteatate.  The  evidence  contained 
to  the  bins  of  esieptlon-  discloses  that  de- 
ceased, when  returning  from  work,  riding 
upon  a  bicycle.  In  the  pubUc- highways,  was 
thrown  therefrom  by  reason  of  a  bose  stretch- 
ed ftcross  the  road  hr  the  servants  of  the  de- 
fendant cominny,  and  used  to  convey  water 
from  a  hydrant  at  the  side  of  tiie  road  to  a 
tank  car  atandlng  on  the  car  track  at  or  near 
the  omter  of  the  highway,  which  water  was 
totended  to  be  used  to  sprinkling  the  tracks 
of  the  defendant  company.  The  fall  from  his 
bicyde  occasioned  the  death  of  deceased.  At 
the  close  of  pbilntlff's  ease  there  was  a  mo- 
tion to  nonsuit  on  the  ground  tbat  thwe  was 
no  evidence  of  damage  suflldent  to  go  to  die 
jury.  This  motion  was  denied,  and  exception 
was  takoi.  This  ruling  Is  assigned  tor  error. 
Thereafter  counsel  tor  plaintiff  In  error  moved 
that  tbe  jury  be  directed  to  render  a  verdict 
for  nominal  damages.  This  motion  was  also 
denied,  and  an  exception  taken.  This  nillng 
Is  also  assigned  for  error. 

These  assignments  may  be  considered  to- 
gether. No  error  is  discoverable  to  either  of 
the  rulings  therein  complatoed  of.  Whoi 
these  motions  were  made.  It  had  appeared  to 
evidence  that  tiie  administrator  and  fatber 
was  72  years  of  age;  that  the  deceased  scm 
was  somewhat  over  18  years  of  age;  that  he 
worked  at  a  trade,  and  earned  97  a  wedc; 
that  his  earnings  were  paid  to  his  fathra-;  and 
that  tbe  father  furnished  him  with  lod^ng. 
board,  and  dothes,  and  a  small  amount  of 
pocket  money.  Upon  this  evidence  It  la  olh 
Ttous  that  there  was  a  qnestioa  for  the  Jury 


Digitized  by 


Google 


ICAXAHAK  T.  WATT& 


818 


wtaettur  Cbe  flitter  soflwed  pecmbuT  Ininrr 
hf  the  death  of  hli  eon  by  being  deiHlTed  ot 
earnings  during  minority*  daring  wblch  pe> 
rlod  the  father  was  entitled  to  Bach  earnings, 
tbongh  liable  for  his  support  and  maintenance^ 
and  by  being  prospectlTely  deprived  of  snch 
oontribntlons  aa  his  son  ml^t  tbereafter  make 
to  the  Cather'B  support,  dtber  voluntarily  or 
undw  the  compnlsloo  of  tbe  law,  1r  caw  the 
father  became  neceaaltoos. 

At  the  close  of  the  whole  erldence  a  mo- 
tion was  made  on  behalf  of  pkUntlff  in  enot 
to  direct  a  verdict  In  Its  faror,  which  motion 
was  denied,  and  the  denial  Is  the  error  al- 
leged In  the  remaining  assignment.  This  mo- 
tion was  first  pressed  upon  tbe  ground  that 
the  case  disclosed  no  wrong  done  by  the  rail- 
way eompany  producing  the  death  of  plain- 
tlfTs  son.  Tbe  case  was  tried  on  the  theory 
expressed  In  tbe  charge  to  the  Jury  that  the 
company  had  a  right  to  lay  tbe  hose  In  tbe 
street  If  ivoper  care  was  exercised  In  respect 
to  It  while  there.  TTils  view  of  the  company's 
right  and  liability  was  obviously  favorable 
to  it.  Ounslderlng  that  a  public  street  is  de- 
voted to  the  use  of  passengers  on  foot  or  in 
vehicles,  whether  a  street-railway  company 
may  lawfully  obstruct  Its  free  use  by  laying 
a  hose  to  supply  Its  water  tanks  for  its  benefit 
la  a  question  not  free  from  dlffloilty,  and  on 
which,  under  tbe  circumstances,  no  opinion 
need  be  expressed.  Assnmlng  snch  right  in 
the  railway  company.  It  vras  rightfully  char^- 
ged  that  the  company  awed  a  duty  to  exercise 
reasonable  care  that  the  obstruction  made 
It  did  not  Injure,  persons  iswfully  ostng  the 
highway  for  passage.  It  was  left  to  tbe  Jury 
to  say  whether  swA  reasonable  care  did  not 
require  a  warning  of  tbe  presence  of  the  ob- 
•traetion.  The  only  warning  which  appeared 
hi  the  evidence  was  given  by  tbe  motorman  of 
the  water  car,  who  waved  his  band  in  a  man- 
ner to  Indicate  a  desire  that  deceased  should 
pass  on  the  other  side  of  tbe  car,  and,  when 
deceased  was  near  the  oar,  called  out,  "Hey, 
look  out  for  th)s  hose  herer  It  was  thereon 
a  plain  question  for  the  Jury  whether  the 
warning  by  tbe  waving  of  tbe  band  or  by  the 
outcry  was  audi  a  warning  as  reasonatde  care 
required. 

Tbe  motion  to  direct  a  verdict  for  tbe  rail- 
way company  was  farther  ni^ed  upon  tbe 
ground  that  the  evidence  established  the  neg- 
ligence of  deceased  contributory  to  his  death. 
It  was  contended  in  the  trisl  In  support  of 
this  motion,  and  is  contended  before  us,  that 
dt<ceased  was  riding  on  his  bicycle  without 
using  due  care  to  observe  obstructions  in  the 
street  This  contention  assumes  that  tbe  evi- 
dence requires  the  Inference  that  deceased 
did  not  use  his  powers  of  observation  In  the 
manner  required  in  respect  to  such  an  ob* 
Btrnctlon  as  was  occasioned  by  the  hose  In  the 
street  The  evidence  might  Justify  an  Infer- 
tance  that  deceased  was  bent  over  his  bicycle, 
and  riding  at  a  rate  of  six  or  eight  miles  an 
boor.  This  does  not  necessarily  negative  doe 
cars  to  obaerre  on  the  part  of  deceased, 


cause,  althongb  bent,  be  might  bare  used  bis 

eyes  to  observe  the  street  over  which  he  vras 
passing.  Nor  does  tbe  fact  that  be  ran  upon 
and  was  thrown  down  by  the  hose  stretched 
in  the  street  necessarily  taidlcate  that  he  fail- 
ed to  use  due  care  In  observing,  tot  the  evi- 
dence Justified  the  inference  that  the  hose  had 
become  covered  with  the  dust  of  the  road,  so 
as  not  to  be  readily  distinguishable  from  the 
road,  and  might  not  be  perceived  by  a  rider 
on  a  bicycle  until  too  late  to  avoid  it  even 
tbongh  using  due  care  to  observe.  A  passen- 
ger along  a  pubfic  highway  may  expect  to 
meet  other  passengers  on  foot  or  In  vehicles. 
The  observation  which  due  care  would  require 
him  to  make  as  to  such  obstacles  to  his  safe 
passage  would  be  of  one  character.  But  as 
to  obstructions  placed  therein  not  in  connec- 
tion with  the  ordinary  public  use  of  the  road, 
and  of  which  no  sufllclent  warning  was  given, 
the  required  observation  may  be  different 
He  may,  to  some  extent  rely  on  the  public 
way  being  preserved  safe,  for  passage.  Du- 
rant  v.  Palmer,  29  N.  J.  Law,  544;  Houston  v. 
Traphagen.  47  N.  J.  law,  23.  Whether,  la 
respect  to  such  occasional  and  unusual  ob- 
structions, the  passenger  has  exercised  due 
care  In  observing  and  avoiding  them,  must 
generally  be  a  question  for  a  Jury.  It  was 
clearly  so  in  this  case,  where  tbe  Injurious  ob- 
struction was  of  a  kind  likely  to  escape  obeep- 
vatlon.  The  result  Is  that  no  error  is  discov- 
ered in  tbe  respects  claimed^  and  the  Jndff- 
meat  must  be  affirmed. 

(H  M.  J.  Xi.  ISQ 
STATB  ex  ret  MAKAHAM  v.  WATTS. 
(Sopreme  Court  of  New  Jersey    BCardi  6, 

1900.) 

QUO  WARRANTO— TITUD  TO  OFFICB-RIOHTS 
DETDRMINED—PLEADINO  —  INVBJSTITURK  IN 
OFFICE-GONDITIONa  PDEOBDBNT-OATH  OF 
OFFICB. 

1.  Under  the  act  of  Hay  9.  1884  (2  Geo.  St. 
p.  3633),  giving  to  any  one  who  believes  him- 
self to  be  entitled  to  an  office  held  by  sDothnr 
the  right  to  file  an  hiformatlon  in  the  nature 
of  quo  warranto,  and  providing  the  prooednre 
in  snch  cases,  the  very  rights  of  both  parties, 
relator  and  respondent  are  drawn  into  qae» 
tion. 

2.  The  respondent  in  snch  proceeding,  under 
the  statute  of  1884.  can,  by  an  appropriate 
pleading,  challenge  the  right  of  the  relator  to 
tbe  possesflion  and  enjofment  of  the  office, 
and,  if  It  appear  that  the  rdator  has  no  sndi 
right  at  the  time  of  tbe  filing  of  tbe  Intonna^ 
tion,  jndgment  will  pass  for  tne  respondeDt,  ir^ 
reepective  of  his  title.  If  the  title  of  tbe  rela- 
tor is  bad,  the  information  falls  wlthont  an 
inquiry  into  the  tiUe  of  the  respondent;  the  pro- 
ceeding being  In  the  natare  of  a  private  contro- 
versy In  relation  to  the  incumbency  of  the  of- 
fice, and  not  for  the  benefit  of  the  public. 

3.  Whenever  certain  acts  shall  be  done  by  a 
person  elected  or  appointed  to  an  office  such 
as  giving  a  bond  or  taking  an  oath  of  office, 
before  he  shall  enter  upon  tne  possession  of  the 
office  under  his  election  or  appointment  inch 
acts  become  a  condition  precedent  to  the  eom< 
plete  Investiture  of  hto  offlc^  and  snch  acts 
must  be  performed  by  him  Is  the  manner  re- 
qnired  by  Isw  before  he  can  file  an  Informa- 
tion in  the  nature  of  a  quo  warranto  to  obtala 
the  poasession  and  oijoyment  •<  the  oflMsk 
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4.  Under  wctloii  3  of  the  Mt  entitled  *'A  fju- 
thar  rapplement  to  u  act  entitled  'An  act  to 

Incorporate  the  board  of  chosen  freeboldera  ot 
the  reepective  counties  of  this  state,  approred 
April  sixteenth,  one  thooaand  eight  hundred 
and  fortT-six,* which  further  sapplement  was 
approTed  May  2S,  ISM  (P.  U  1804,  p.  52»), 
which  reqoires  a  eertaia  oath  of  office  to  be 
taken  by  the  chosen  freeholder  before  be  enters 
upon  the  duties  of  his  office,  it  becomes  neces- 
sarr  that  such  oath  shall  be  taken,  subscribed, 
and  filed  as  directed  in  such  act  before  he  Is 
entitled  to  enter  apon  and  discharge  the  duties 
of  such  olBce,  and  before  he  can  take  his  seat 
in  such  board.  He  cannot  file  an  InfonnatiOQ 
In  the  nature  of  quo  warranto  to  obtain  the  pos- 
session and  eojoTment  of  such  office  before  he 
talces,  subscribes,  and  files  such  oath  of  office. 
(Srllabus  by  the  Court.) 

Quo  warranto  by  the  state,  on  the  relstiOD 
of  Elwood  Manahan,  against  Samuel  Watts. 
Heard  on  demurrer  to  plea.  Demurrer  over- 
ruled, and  Judgment  for  respondent 

Argued  November  term,  1889.  before  MA- 
OIS,  a  J.,  and  DEPUB,  VAX  8T0KSU  and 
UPPINCOTT,  JJ. 

Alan  H.  Strong,  tor  relator.  A.  B.  Schenck, 
for  reBpondent. 

LIPPINCOTT,  3.  This  la  a  contest  over 
the  office  of  membership  of  the  board  of 
chosen  freeholders  of  the  county  of  Middle- 
sex, from  the  borough  of  South  River,  in 
that  county.  The  information  sets  oat  the 
creation  of  the  borough  of  South  River  by 
act  of  the  legislature  approved  February  28, 
1886  (P.  L.  1898,  p.  35),  and  that  it  contained 
at  the  time  of  Its  organization  a  population 
of  not  less  than  8,000  inhabitants,  and  there- 
fore, by  the  general  act  of  the  legislature  re- 
lating to  boroughs  approved  April  24,  1887 
(P.  L.  1887,  p.  286,  i  2),  it  was  entitled  to 
have  one  member  of  the  board  of  chosen 
freeholders  to  be  elected  by  the  people;  that 
on  the  22d  day  of  March,  1888,  the  respond- 
ent, at  the  first  municipal  election  held  In 
the  borough.  In  due  form  of  law,  was  elected 
a  member  of  the  board  of  chosen  freehold- 
ers; that  at  the  annual  municipal  election 
held  under  the  statute  relating  to  municipal 
borough  elections,  on  the  first  Tuesday  of 
March,  1898,  the  relator  became  a  candidate 
for  election  as  a  member  of  the  board  of 
chosen  freeholders,  and  was  elected  to  that 
office  by  a  majority  of  the  votes  cast  at  that 
election,  and  that  by  such  election  he  be- 
came entitled  to  such  office,  but  that  the  re* 
spondent  still  holds  and  usurps  such  ofBce, 
and  exercises  Its  duties  and  privil^es,  to 
the  exclusion  of  the  relator,  and  calls  upon 
the  respondent  to  answer  by  what  warrant 
he  claims  to  hold  such  office.  The  defendant 
answers  by  ^ttlng  out  the  incorporation  of 
the  borough;  the  statute  which  entitles  It  to 
a  member  of  the  board  of  chosen  freeboldera; 
the  general  statutes  relating  to  the  election 
of  borough  officers,  including  the  member  of 
such  board;  the  act  of  the  legislature  of  the 
state  entitled  "An  act  relating  to  newly-cre- 
ated municipalities,"  approved  February  24, 
1886  (F.  h.  1888k  p.  28»,  and  that  under  the 


prorlslona  of  ttli  act  tt*  first  deeUon  bi 
said  borough  was  oo  Uareh  22, 18e8»  at 
which  tlie  respondoit  was  duly  dected  a 
chosen  freeholder;  that  said  election  was 
held  in  due  conformity  with  thB  act  and  13ie 
general  states  r^ulatlng  electlais,  and 
tiiat  be  became  entitled  by  sncb  election  to 
the  <^ce;  that  be  took,  sabscrtbed.  and  flled 
bis  oatb  of  ofllce  accOTdlng  to  the  proTislonB 
of  an  act  entitled  *'A  (nrtber  supplemoit  to 
an  act  entitled  *An  act  to  incorporate  tbe 
board  of  chosen'fre^olders  of  tbe  said  state, 
approved  April  sixteenth,  eighteen  bnndred 
and  flfty-Blx.*"  whl^  farther  sappl^nent 
was  approved  May  20,  1804;  that  on  the  9tb 
day  of  May,  1886,  that  bdng  the  day  tor 
the  annual  wganlsation  of  tbe  board  ot 
chosen  freeholders  under  the  law.  he  took  his 
seat  in  such  board,  an^  entered  upon  tbe 
discbarge  ot  bis  duties,  and  has  so  contlniied 
to  the  date  ot  the  filing  ct  ttils  Information. 
The  plea  farther  avers  that  tbe  cletk  of  tbe 
borough  failed,  as  required  by  tbe  statute  In 
such  case,  to  give  notice  of  an  election  oC  a 
member  ot  the  board  <^  chosen  freeholders 
at  the  annual  municipal  election  b^  on  tbe 
first  Tuesday  of  March,  1889;  ibat  tbe  re- 
lator was  elected  to  such  offlce  by  reason  of 
the  failure  of  such  notice;  and  that  such 
election  was  not  legal  because  of  the  want 
of  such  notice.  The  Information  further 
avers,  in  distinct  paragraphs  thereof,  that 
tiie  relator,  while  daiming  to  be  so  elected 
to  sach  offlce,  has,  up  to  the  time  of  the  filing 
of  the  information,  and  at  all  times  hltii«to. 
wholly  nes^ected  and  absolutely  refused  to 
take,  subscribe,  w  file  the  official  oath  re- 
quired by  law;  and,  further,  tiuLt  he  has 
publicly  declared  and  given  out  tliat  he  did 
not  Intend  to  take  and  file  tbe  official  oath  of 
a  chosen  freeholder,  and  that  he  did  not  In- 
tend to  serve  as  such;  that  he  has  not  since 
his  election  claimed  to  be  a  meml>er  of  such 
board,  or  made  any  demand  either  upon  said 
board  or  the  respondent  for  the  offlce;  and 
that,  therefore,  he  Is  debarred  therefrom, 
and  from  exercising  Its  duties  and  prlvll^s. 
The  respondent  claims  to  be  entlUed  to  bold 
such  offlce  and  discharge  Its  duties  during 
the  term  provided  by  law,  and  prays  that  he 
may  be  discharged  of  the  premises.  To  this 
plea  the  relator  has  filed  a  general  demur- 
rer, with  a  specification  <^  causes  upon  which 
such  demurrer  rests.  This  demurrer  admits 
the  facta  set  up  In  tbe  ^ea,  and  the  case  is 
so  considered. 

The  Information  in  this  case  Is  filed  with- 
out leave  of  tbe  court,  under  a  supplement 
to  the  quo  warranto  act  approved  May  0. 
1884  (2  Qen.  St  p.  2633),  which  authorizes 
any  citizen  of  this  state  who  believes  him- 
self lawfully  entitied  to  any  municipal  of- 
fice or  franchise,  which  be  alleges  to  be 
usurped  by  any  person  or  persons,  to  file  an 
information  In  the  nature  of  a  quo  warranto. 
By  the  act  entitied  "An  act  In  relation  to  the 
writ  of  quo  warranto,"  approved  FebniaxT 
18,  1886  at  Gen.  St  9.  2036),  it  It  provided 
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''flat  In  an  MtUmg  «C  qvo  'wunnto,  tlw 
■oprraw  eonrt  may.  If  the  vrlt  retom  and 
pleafflngM  ue  pn^eily  framed  for  tlie  pnr- 
pom,  dstermlaa  hj  Ita  judgment  not  only 
the  title  of  tke  reapcmdent  to  the  <^ce  w 
ftanelUae  In  qneatloni  but  also  the  title  nt 
the  relator  or  relatmx  to  the  aame  office  or 
fcaachlae,  and  rtiaU  have  poww,  1^  apiwo' 
priate  proceaa  or  orders,  to  enforce  Its  said 
JndgmaLt"  At  die  cnnmMi  law,  and  under 
o vf ormer  atatntes  Oi  'Cten.  St  p.  2882),  aftor 
leare  to  file  the  information,  It  was  only  the 
tttle  ct  the  respondoit  that  was  inquired 
into^  and,  if  that  was  found  bad,  judgmmt 
ct  ouster  passed  ^:alnst  him,  without  neces* 
su4l7  determining  the  title  of  the  r^tor. 
It  commanded  the  respondent  to  show  hy 
what  right— quo  warranto— he  enrdsed  the 
office^  not  harlng  a  grant  ci  It,  oe  having 
bnrfeited  It.  The  Judgment  ouster  which 
ffrflowed  only  aifected  the  status  of  the  tn- 
cumboit  The  prosecutor  was  not  bound  to 
prove  bis  title  in  order  to  put  the  respondent 
OQ  his  defense,  and,  if  the  respondent  failed 
In  bis  proof  of  title  or  right,  judgment  of 
ouster  followed,  without  regard  to  the  quea- 
tlon  of  whether  tiie  relator  waa  entitled  at 
not  His  titie,  If  he  claimed  one,  was  not 
matertol  to  the  judgment,  ^s  right  to  pros- 
ecute was  adjudged  In  the  leave  given  him 
to  call  upon  the  respondent  to  plead  his  titiok 
and  his  right  was  not  thereafter  to  be  called 
in  question;  tqt  he  waa  not  dlrectiy  affected 
by  the  result  of  tiie  proceeding,  save  In  the 
matter  of  costs.  And  this  principle  still 
operates  wherever  the  Information  is  insti- 
tuted In  the  name  of  the  state  through  the 
attorney  geiuxal.  or  when  the  leave  la  grant* 
ed  by  the  court  to  isosecute  In  flie  interest 
solely  of  the  public.  U  Am.  &.  Eng.  Enc. 
Law,  p.  660,  and  cases  cited;  City  of  Bobo- 
Icot  V.  Gear,  27  N.  J.  Iaw,  265;  LoW  v. 
Mayor,  etc.,  of  Jersey  Ci^.  40  TH.  J.  Law,  456; 
Hi^  Eztr.  Bern.  |  712;  Com.  Dig.  "Quo 
Wairanto,"  tit  'Tlea";  MUler  v.  Utter.  14 
N.  J.  lAw,  84;  DavlB  v.  Davla,  67  If.  J.  Law, 
82,  W  AtL  184.  But  under  the  statute,  to 
which  reference  has  been  made^  any  one 
who  claims  title  to  an  office  held  and  occu- 
pied Ixj  another  can  file  hla  Infonnathm 
against  the  Incumbent,  The  procedure  Is 
well  defined  by  the  statute  (2  Oen.  St  p. 
268^  and  under  the  pleadings  the  rights  of 
the  respective  parties  to  the  controversy  are 
drawn  Into  question.  The  defendant  has  the 
right  to  challenge  and  deny  the  "titie  of  tiie 
relator  and  claimant  Instituting  the  Informal 
tlon  against  him  to  oust  him  from  his  office. 
The  relator  must  show  a  titie  in  himself  be- 
fore he  can  properly  Inquire  by  what  au- 
thority the  respondent  exercises  the  same, 
and  a  failure  to  show  such  titie  Is  fatal  to 
the  application.  The  Issue  under  the  stat- 
ute now  Is,  which  of  the  parties  has  the  titie 
to  the  office?  and  In  this  proceeding  it  is 
merely  the  prlTUte  rights  of  the  parties 
\*-hlch  are  affected,  and  not  a  case  affecting 
pnblle  Interest,  where  the  people  axe  the 


real  as  wall  aa  tha' tumliial'  proafeevtoca 
Whether  the  reapondrait  can  show  a  tma  ti- 
tie or  not  In  the  first  matance  Is  not  material 
to  tile  procedure;  tor  If  the  applicant  can 
ahow  none  he  has  no  Interest  in  the  ouster 
of  the  Incumbent  and  It  Is  entirely  proper 
tar  the  Incumbent  or  respmdent  to  dlrectiy 
challenge  the  right  ttf  the  relator,  aa  he  haa 
done  by  tiie  plea  In  this  case.  The  method 
by  which  this  challenge  can  be  made  de- 
pends very  math  upon  the  f«m  <^  the  plead- 
ings, and  very  much  upon  the  tbrm  of  the 
information,  whether  It  be  only  general  or 
apedal  as  to  Its  charactrav  but  In  one  mode 
or  In  anothOT  the  right  of  .the  relatw  can  be 
attadced.  In  the  case  Davla  v.  Davia,  67 
N.  J.  Law,  82,  80  AtL  184,  which  waa  an  In- 
formation  filed  under  the  statute  of  May  9, 
1884,  and  In  which  the  atatnte  of  1806  waa 
construed  and  made  applicable,  Mr.  Justice 
Bold  In  his  i^lnlon  said:  "It  la  percelTOd 
that  the  statute  atripa  the  court  ot  its  discre- 
tionary power  over  the  allowance  of  the  In- 
formation In  one  Instance  only,  nam^, 
where  the  relatw  himself  claims  tiie  office. 
In  all  otiier  cases,  althoui^  the  relator'a  In- 
terest by  reason  of  his  citlsenship,  or  bis  ilsr 
blUty  for  taxes  or  other  causM,  may  entitie 
him  to  stand  aa  relator,  the  discretionary 
power  of  the  court  over  the  Institution  of 
the  proceeding,  to  be  exerdaed  in  view  of  the 
public  interests.  Is  reserved.  It  could  not 
have  been  the  legislative  Intent  to  permit 
a  person  who  flies  an  InfcmnaUon  as  a  claim- 
ant of  office  to  recover  judgment  of  ouster, 
although  It  may  be  that  such  claimant  haa 
no  tttle  whatever,  and  the  public  interest 
will  be  Injuriously  affected  by  audi  ouster. 
In  this  class  ot  informations  I  tldnk  the  re- 
spondent may  challenge  the  right  of  the  re- 
lator to  file  his  Information.  Whether  the 
method  of  interposing  this  objection  be  by 
motion  to  quash  the  writ  or  by  a  plea  In 
abatement  of  the  writ  need  not  now  be  de- 
cided.** See.  also.  High.  Bxtr.  Rem.  |  690, 
662,  700;  Stiite  v.  Boal.  46  Mo.  628;  Short 
Inform.  ITB^  WK 

Prevlons  to  the  passage  of  the  act  of  1884, 
when  It  was  necessary  to  obtain  leave  of  tiie 
court  to  ffie  flie  InfOimatitm.  In  cases  when 
the  dispute  arose  exdnslvely  between  two  pei^ 
sons  over  the  title  to  an  office  of  this  char- 
acter, and  when  the  granting  of  swdi  leave 
rested  In  the  discretion  of  the  court  these 
principles  were  generally  applicable,  and  the 
leave  would  be  refused  unless  the  applicant 
showed  a  prima  fade  case  of  right  or  titie 
to  the  office,  and,  on  the  rule  to  show  cause 
why  an  Jnfonnation  in  the  nature  of  quo 
warranto  should  not  be  allowed,  the  respond- 
ent had  the  right  to  challenge  the  title  of  the 
relator,  and.  If  the  challenge  was  successful, 
leave  was  denied,  unless  the  application  was 
to  preserve  the  public  from  Injury.  The  case 
of  Bolton  V.  Good,  41  N.  J.  Law.  206,  Is  a  fa- 
miliar Illustration  of  the  application  of  this 
principle.  In  that  case  Bolton,  the  relator, 
claimed  to  have  beeo  elected  oty  judge  of 
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FlalnlMd  to  fln  a  -nmagf  1b  Oat  4rfBot  caoied 
bj  tlw  azpintkn  ot  tba  turn  of  Good  In  the 
lame  offlea  Utan  wu  a  dlvQte  aa  to 
whether  his  teon  had  expired.  The  relator 
wai  elected  at  an  election  for  which  no  notice 
had  been  givok  by  the  dty  dwk  for  an  elec- 
tion to  All  inch  oflke  under  the  itatute. 
There  ware  no  candidates  nominated  for  inch 
offlce»  and  tb»  ofBcen  of  election  knew  of  ao 
TOtea  cast  for  such  <^oe  until  th^  were 
canvassed.  The  respondent  on  Uie  role  chal- 
lenged the  right  of  ihe  relator,  and  it  was 
held  Uiat  the  TOtes  cast  in  such  a  manner 
conld  confer  no  title  to  Uie  office,  and  that  the 
relator  mu  not  entitled  to  leave  to  llle  bis 
Information  to  obtain  poasessloa  of  It,  or  to 
displace  the  incumbent  wbether  bis  official 
term  had  eqired  or  not,  and  leave  was  re- 
fnsed. 

The  relator  bas  contended  tbat  his  title  to 
the  office  was  not  tiie  sohject  of  attack,  bat 
that  the  respondent  must  plead  and  show  his 
title,  and,  If  that  be  found  to  be  bad,  then 
jod^nnent  of  ouster  Aonld  be  entered.  Bat 
manifestly,  under  tbe  ststnte  and  according 
to  tiw  authorltieSt  this  propasltlCT  is  tmten- 
able.  The  relator  in  tliia  Information  has  at- 
tempted to  specify  bis  tlUe  to  the  office  as 
wdl  as  to  spedflcaUy  aaaiUl  the  title  of  tiw 
respondent  TTpon  a  demnrrer  to  Ibis  Infbrma- 
tion  there  are  several  sertoos  questions  as  to 
the  interpretation  tit  the  statutes  relating  to 
the  election  of  members  of  the  board  of  chos- 
en fredioldeia  trom  flie  boiongll,  the  time  of 
tbeir  election,  and  tb9  term  vt  office,  but  It 
has  not  been  cmiddered  tbat  resort  on  tills 
demnrrra  to  tbe  ptea  need  be  bad  to  the  In- 
formation,  and  tiioefore  these  questions  are 
not  discnssed  or  determined.  Vlie  detomlna- 
tlon  will  be  confined  to  the  plea  Itadf  to  which 
the  demnrrw  Is  filed,  and  the  ftuAs,  so  Car 
OS  the  avennent  Is  concerned,  which  alleles 
that  the  relator  bas  refused  to  take^  sub- 
s<^bs^  and  file  the  oath  of  offlos  as  a  mem- 
ber ot  the  board  of  dUisen  fretilolders;  and 
the  respondeat  contends  tbat  tUs  failure  or 
refusal  leaves  the  rebitor  wUbout  any  right 
to  the  possession  and  enJoym«it  of  the  office. 
Section  8  of  the  general  txnou^  act  provides 
that  sU  (dOcers  of  svcb  borouf^  shall  wlfliln 
10  days  after  their  decUttt  or  anwlntibaKt, 
and  before  entering  upon  the  discharge  of  the 
duties  of  tbelr  offlcet  take  and  subacrlbe  an 
official  oatb  or  aflbmatlon,  and  file  such  oath 
or  affirmation  with  the  clerk  of  said  bozoui^ 
and,  upcm  fiUllng  to  do  BOk  the  said  office 
shall  be  deemed  to  be  vacant  This  section  of 
the  borough  act  It  Is  consldend  can  have  no 
effect  In  this  case  whatever,  as  It  api^les  only 
to  the  or^naiy  boron^  officers. 

By  section  3  of  an  act  oitltled  **A  further 
si9plemait  to  an  act  mtltled  'An  «ct  to  Inr 
corporate  flw  chosen  fireebfdders  of  ^e  re- 
spective counties  of  this  state,  i^roved  April 
sixteenth,  one  thonsand  eight  hundred  and 
forty-six,***  which  further  sapplonait  was 
approved  2S,  18M  (P.  L.  18M,  p.  S20), 
it  was  enacted  *tbat  each  ot  tte  munbers  ot 


the  board  of  ebossn  freeboldets  of  the  aenfal 
counties  of  this  state  shall  before  ttwy  etater 
upon  the  duties  of  tbelr  offices  subscribe  an 
official  oath  to  faithfully.  Impartially  and 
Justly  perform  all  the  duties  of  their  offloea 
to  the  beet  of  their  nndarstandlug  and  abfU^, 
which  oath  shall  be  token  before  tb»  pradd- 
Ing  judge  of  the  oonzt  of  common  pleas  la 
said  county,  or  any  Justice  of  the  peace  la 
said  county  to  be  filed  In  the  office  ot  the 
county  clerk."  It  will  be  pnceived  that  un- 
der this  stetuto  the  act  ot  taking,  sobscrlMng, 
and  Sling  this  oath,  taken  in  the  maunec  pea- 
scribed,  becomes  necessary  before  be  can  en- 
ter upon  the  poaseesion  <Kt  the  office  nndv 
his  election  or  appointment  The  act  becomes 
a  condition  precedent  to  the  complete  Investi- 
ture ot  tbe  oOea,  and,  la  ocmtemplatlon  of 
law.  Just  as  mudi  a  requisite  to  tte  enjc^ 
ment  as  toe  election  Itselt  It  becomes  an 
essential  part  et  the  title  to  tbe  office,  ^le 
memlw  of  the  board  of  cbasen  fteeboldetB  la 
a  creaturs  ol  the  statute,  and  be  must  com- 
ply with  Ite  reqniremente  In  order  to  be  vest- 
ed with  the  ri^t  to  Ow  enjc^ment  of  the 
office. 

The  plea,  theref ose^  shows  that  the  vdator 
did  not  have  complete  title  to  the  office  to 
whldi  be  was  tiected.  This  direct  attack  up- 
on bis  title  being  made  by  the  idea,-  uid  It  be- 
ing successful  by  reason  of  tba  admlsstoa  of 
the  fkcte  In  the  plea  np(m  demurrer.  It  fol- 
lows tbat  bis  informatkm  must  fslL 

Whenever  certain  aete  shall  be  done  1^  an 
^^pointee  <oath  of  oOob  and  giving  bond)  be- 
fore be  shall  enter  im  the  possession  ot  the 
oflke  under  bis  aroointiiient  >udh  an  act  be- 
comes a  ccmditlm  precedent  to  the  complete 
Invesdtnre  4^  his  oOoa.  U.  &  v.  Le  Baron, 
19  How.  76,  15  L.  Bd.  62&  When  an  officer 
la  acting  without  having  beat  swum  Into  ot- 
fice,  he  Is  guilty  of  a  nnurpatlon.  even  thoa^ 
he  may  have  been  tfectad.  B3gh,  Bxtr.  Lag. 
Rem.  897;  In  re  Mayor  of  Pnryn,  1  Btruge, 
B82.  WUl^  If  be  be  hi  possession  of  on  of- 
fice aa  a  pubHc  officer,  all  his  aete  as  to  the 
poUl^  and  as  to  third  parties,  ore  to  be  deem- 
ed and  held  valid,  yet  If  he  be  aeeUng  the 
possession  and  enjoyment  thereof  he  will  be 
debarred.  If  the  oath  of  (Aca  be  made  a 
neceasary  increanlsltek  an^  his  rl^t  or  title 
to  to  t^ce  may  be  rii^tly  challenged  Cor 
the  want  ot  such  oaJh.  Both  the  electkm  and 
the'  oatb  are  necessary  to  the  titte  and  enjoys 
ment  The  rule  la  founded  In  reason,  and 
unlversaUy  sustained  1^  auth<nlty.  It  has 
been  so  nnivraaolly  held  without  dteent  that 
a  dlscusslMi  ol  the  case  appesrs  to  be  en- 
tirely unneceseary.  JtAnstm  t.  Wilson,  3  M. 
H.  202;  Jump  t.  ^nnc^  28  Md.  1;  Oark  t. 
Ennls,  45  N.  J.  Law,  6fr-72;  State  t.  Davis. 
IS  N.  J.  lAW,  10;  State  r.  Ayre^  IB  N.  J. 
Law,  479:  Martin  r.  Barbour,  140  U.  a  «M. 
11  Sop.  Ct  944,  S5  L.  Bd.  S46;  Bex  t.  Hearle. 
1  Strange,  B82,  626-027;  Bex  t.  Beeks^  2 
Ld.-Raym.  1447;  Bex  r.  latham,  8  ISnmwa 
1485-1487;  People  ▼.  Blebardsoa,  4  Oow.  87: 
Bex  T.  BoBworthf  2  Strauge^  UlS;  Bax  v. 
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Martib,  2  BmrowB.  88B;  Rex  r.  Lore,  12  Mod. 
«01;  B«z  r.  Slatford.  5  Hod.  317;  Bex  t. 
Mtjor,  «t&.  of  Oorentry.  2  Salk.  420.  Wttb- 
ODt  the  oath  of  ofllee.  the  officer  can  nerer 
aeqidiv  rights  tat  tbat  cdiareeter.  Hoaglud 
T.  Cntrert.  20  N.  J.  Law,  888;  Bex  t.  Llila, 
Andrews,  163;  People  t.  Collliu,  7  Jc^nn 
649;  Qreen  t.  Kletnhans.  14  N.  J.  Law,  47G. 

Tbt  rtiator  has  neglected  and  refused  to 
take  Us  oath  of  office  as  required  bf  the  stat- 
ntft,  as  admitted  by  his  demurrer  to  the  plea, 
and  therefore  at  the  time  of  the  flllng  of  the 
liiformation  he  had  no  title  to  the  <^ce  la 
question,  and  no  authority  or  right  to  enter 
upoQ  the  discharge  of  the  duties  thereof,  and 
thecefore  in  thia  case  it  has  not  become  nec- 
essary to  determine  the  title  of  the  respond- 
ent Incnmfaent  Bolton  t.  Good,  41  N.  J.  Law, 
82,  The  demurrer  is  overruled,  and  Judgment 
on  the  Information  must  be  fw  tlw  reqKiod 
ent,  with  coata 

(64  N.  J.  Zi.  4m 
STATE  (BOSS,  Prosecutor)  T.  OITT  OF 

PASSAIC  et  al. 
(Bnprsttj  Court  of  New  Jtntr.   Feb.  90k 

1900.) 

C0N8TITDTI0NAI*  LAW— SPECIAL  ACT. 
The  aupplement  approved  March  26,  1896, 
to  the  district  court  act  of  March  9,  1877,  li 
rendered  special  by  the  clause  which  limits  its 
operation  to  the  cities  that  adopt  its  provisions 
within  one  year  after  Its  passage,  and  tt  is 
therefore  nnconstltotlonal. 
(Sjllabos  by  the  Court.) 

Certiorari  by  the  states  on  the  prosecution 
of  Hamilton  M.  Boss,  to  review  on  ordinance 
of  the  city  of  Passaic.  Ordinance  set  aside. 

Argued  February  term,  1900,  before  GUM- 
MERB.  LUDLOW,  and  DIXON,  JJ. 

JosL  H.  Leflerts,  for  prosecutor. 

DIXON,  J.  Thli  eaitlorail  brings  nndw 
review  an  ordinance  of  the  city  of  Passaic, 
pasaed  July  6.  1886^  adopting  the  provistons 
of  the  act  appnrad  Uarch  26.  189^  enUUed 
"A  npiriemettt  to  an  act  oitltied  'An  act  con- 
stttntlng  district  courta  In  certain  cities  of 
this  ataiok'  approved  Ifarcta  9,  1877."  The 
reason  assigned  for  the  reversal  of  the  ordi- 
nance Is  the  onoonBtltntlottaUty  of  flw  act  ttf 
189^  beeanse  of  ttw  danse  limiting  Its  opersr 
tloa  to  the  dtles  which  adopt  it  within  one 
year  after  Ita  passage.  That  tUa  Undtation 
rendered  the  act  special,  and  therefore  uncoo- 
stitntionsl,  is  settled  by  the  decision  of  the 
eoort  of  emm  In  Da  Hart  t.  City  oC  Atlai^ 
City.  48  AtL  748,  where  a  like  queetkm  was 
prosantod.  with  reflect  to  the  limltiitlan  of 
nine  months,  tai  an  net  pasaed  Dsbmaty  17, 
1888,  which  merdy  gave  further  time  for  the 
adoption  of  the  same  provisions.  OonsequMit- 
]y  the  (Hdinaaee  Is  Invalid,  and  must  be  set 
aside,  trat  without  costs.  It  is  proper  to  caH 
attentkm  to  the  fact  that  on  June  14»  1888  (P. 
L.  1806,  pw  688),  the  legiaUtnre  repealed  the 
act  4tf  March  8^  1877,  and  of  coarse  the  mod- 
ifying acts  of  1896  and  1898»  bnt  on  the  same 
4SA.-6I 


day  (P.  L  1888,  p.  CS6)  enacted  that  all  dis- 
trict CO  arts  then  constituted  and  established 
1^,  under,  or  In  pursuance  of  any  law  of  this 
state  should  continue  in  existence.  lUs  m- 
actment  does  not  purport  to  validate  the  ordi- 
nance nndtr  cootideration,  and  ita  dte^  on^ 
sld«  Qt  tbat,  la  not  now  anb  Judical 


(M  N.  J.  L.  SH) 

BTArnO  V.  MINFOBO. 
(Bivrame  Ooort  of  New  Jweey.   Pib»  98^ 

1900.) 

nrDICTHlBNT— AHKnJHBNT. 
The  conclusion  of  an  indictment,  although 
prescribed  by  the  conBtltutlon,  la  neverthelesa 
merely  formal,  aud  therefore  the  Indictment  In 
that  regard  is  subject  to  amendment  under  stat- 
utory authority. 
(Syllsbns  by  the  Ooart} 

Certiorari  to  court  of  quarter  aoaalona^  Afe> 

lant^c  county. 

Irving  C.  Mlnford  vraa  Indicted  for  IDmL 
Indictment  was  removed  by  certiorari. 

In  behalf  of  the  defendant  it  is  now  moved 
to  quash,  because  the  conclusion  of  the  Indict- 
ment runs  "agslnst  the  peace  of  this  state  and 
the  dignity  thereof."  instead  of  "against  the 
peace  of  this  state,  the  government  and  dig- 
nity of  tbe  same,"  as  prescribed  by  artlde  8, 
par.  3,  of  the  constitution.  In  behalf  of  the 
state  It  Is  moved  to  amend  so  as  to  make  the 
conclusion  conform  to  the  constitutional  direc- 
tion. Indictment  amended,  and  remanded. 

Argued  November  term,  1886^  befoi«  OAE- 
BISON  and  COLLINS,  JJ. 

David  J.  Pancoaat,  for  the  State.  Clarence 
Jj.  Oole,  for  defendant 

OOLLINfl;  J.  At  common  law  all  Indlet^ 
ments  except  for  mere  nonfeasance  had  to 
conclude  thus:  **AgalnBt  the  peace  of  oar 
lord,'tbe  king."  It  was  usual,  bnt  not  neoea- 
aary,  to  add,  **bla  crown  and  dignity.**  i 
Hal%  P.  a  cut  Am.  BO.)  188.  If  the  necea- 
aary  conduak»  was  omitted,  the  defendant 
might  demur,  move  bi  arrest  of  judgment,  or 
bring  a  writ  of  error.  Ardib.  Ot.  PL  27-S8. 
So  punctnioua  woe  the  courts  In  Ola  as  In 
other  mattera  that  now  asem  trivial  that,  If  It 
^)peared  on  the  face  of  the  Indlctnoit  that 
tbe  offense  charged  was  committed  In  a  pre- 
vlous  reign,  tt  was  necessary  to  conctnde  the 
Indictment  accordingly.  In  ITW,  on  a  writ  of 
error  to  the  king's  bench,  the  lords  took  the 
opinion  of  tbe  judges,  which  onanlmonsly  was 
that  the  oonclodtng  an  Indictment  against  the 
peace  ot  the  noir  Ung  when  the  offense  was 
chaq^ed  to  have  been  committed  In  the  time 
of  tiM  late  king  was  fntal.  and  rendoed  tbe 
Indtetmait  insufBdent  The  r^rter  adds 
that  It  la  very  remarkaUe  that  trmn  17S6, 
when  Lord  Manaflelfl  came  to  preside  In  the 
Uni^a  beiuli,  to  the  time  of  publicatlai.  In 
1771,  tbla  waa  tha  only  Inatanee  of  a  nrMsal 
'  ot  a  Judgment  <a  that  court,  altium^  from 
the  Importance  and  difficulty  of  the  questions 
th»a  bad  baan  many  wiSta  of  «mir  to  flw  as- 
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cheqnw  chamber  and  la  pedlament  Ra  v. 
Lookai^  8  Bnrtowi,  1901.  To  ttw  modem  law- 
yer not  tlie  least  remarkaUe  feature  of  fiie 
fact  stated  Is  that  there  Aonld  bare  been  a 
rerersal  In  that  case.  Another  absurd  require- 
ment ta  the  S^llBh  law  was  that  in  case  at 
an  offense  created  or  enlarged  by  statnte  the 
conclusion  of  the  Indictment  must  hare  em- 
braced also  the  allegation  that  such  offenae 
was  "against  the  form  of  the  statute  [or  stat- 
utes] in  Buch  case  made  and  provided,"  and 
grave  deliberation  has  been  had  both  In  Eng- 
land and  In  thia  country  as  to  wheth^  a  mis- 
take In  that  regard  In  the  use  of  the  singular 
or  plural  number  was  fataL  2  Hale,  P.  0.  (1st 
Am.  Ed.)  193.  note  8.  In  this  state  the  -sensi- 
ble rule  was  adopted  that  such  a  mistake  was 
Immaterial.  State  v.  Townley,  18  N.  J.  Law, 
811;  State  v.  Dayton,  23  N.  J.  Law,  49.  Such 
was  the^state  of  the  English  law  when  we  re- 
ceived IL  It  was,  to  quote  Lord  Selbcnne, 
with  reference  to  one  phase  of  the  subject.  In 
Castro  V.  Queen,  L.  R.  App.  Gas.  229,  "highly 
technical,  but  still  well-settled  law,"  that  a 
defect  In  the  conclaalon  of  an  Indictment  was 
fatal.  Afterwards  parliament  gave  relief.  By 
7  Geo.  IV.  C.  64,  §  20,  the  omission  of  a  con- 
clusion was  cured  after  verdict,  and  by  14  & 
15  Vict  c.  100,  i  24,  such  omission  was  ren- 
dered altogether  harmless.  The  revisers  of 
our  criminal  procedure  act  In  1874  introduced 
many  remedial  provisions  adapted  from  the 
English  statute.  Among  others  still  extant 
was  one  that  no  Indictment  shall  be  held  suffi- 
cient "for  want  of  a  proper  or  formal  conclu- 
sion." Revision,  p.  274,  S  42;  P.  L.  1898.  p. 
87^  I  33.  Nonessential,  though  customary, 
averments  In  indictments  may  be  dispensed 
with  (Ketline  v.  State,  59  N.  J.  law.  468,  36 
AtL  1033),  and  no  doubt  the  provision  quoted 
is  applicable  to  so  much  of  the  approved 
f(»-m8  of  conclusion  as  Is  derived  solely  from 
tradition;  but  I  doubt  If  the  legislature  can 
override  the  constitutional  prescription,  even 
In  a  mattw  which  would  seem  to  be  mainly 
dlrectwy.  Introduced  as  It  was  originally  In 
the  constitution  of  1776,  when  the  change  In 
government  rendered  some  change  In  form  of 
writs  and  Indictments  a  necessity.  I  think, 
therefore,  that  an  Indictment  that  does  not 
substantially  conform  to  the  requirement  of 
the  constitution  In  respect  to  the  prescribed 
conclusion  Is  bad.  Such  seems  to  be  the  con- 
sensus of  judicial  opinion.  10  Enc.  PL  A 
Prac.  p.  441.  The  indictment  before  us  la 
plainly  defective.  The  real  question  pre- 
sented Is  whether  It  Is  amendable.  We  hold 
that  It  Is.  Although  prescribed  by  the  funda- 
mental law,  the  concli^on  of  an  Indictment  Is 
nevertheless  purely  formal.  The  function  of 
the  grand  Jury  Is  the  presentment  of  facts; 
and  the  protection  of  the  constitution  of  this 
state,  In  its  provision  that  no  person  shall  be 
held  to  answer  for  a  criminal  offense  unless 
on  the  presentment  or  Indictment  of  a  grand 
Jury,  and  that  In  all  criminal  prosecutions  the 
accused  shall  have  the  right  to  be  Informed  of 
the  nature  and  canee  of  the  accusation,  ]• 


fnHy  afforded  If  the  facts  presented  constitute 
an  offense.  In  matters  of  form,  from  an  early 
time,  the  grand  Jury,  on  |»ascntlng  Indlct- 
m^ts,  has  given- consent  to  amendmeata  In 
matters  of  form.  In  the  pnmxt  case  it  Is  Ad- 
mitted on  the  record  that  nidi  oonaut  vis 
given,  and  the  power  to  amend  rests  also  on 
statute,  as  follows:  "Every  objectltm  to  any 
Indictment  for  any  defect  of  form  or  nb- 
stance  apparent  on  the  face  th^eof.  ■ball  be 
taken,  by  demurrer  or  motion  to  quash  such 
Indictment,  before  the  Jury  Shall  be  swont, 
and  not  aftowards;  and  every  court  befoce 
which  such  objection  shall  be  taken  tor  mny 
■och  defect,  or  before  whom  any  persnt  abaU 
be  tried,  may,  If  It  be  thought  necessary,  cause 
the  indictment  to  be  forthwith  amended  In 
any  particular  by  some  officer  of  the  court  «r 
other  person,  and  tiiereiq>on  the  trial  shall 
proceed  as  if  no  each  defect  had  appeared,  ae 
be  postponed  at  the  discretion  of  such  court  as 
hereinbefore  provided  In  case  of  amendment 
for  variance."  P.  L.  1898.  p.  881.  {  44. 
Whether  a  defect  of  substance  may  be  cured 
by  amendment  under  this  statute  may  be 
doubted.  Defects  of  form  undoubtedly  may 
be. 

Our  Judgment  that  the  c<mcluslon  of  an  In- 
dictment Is  formal  only,  and  not  matter  of 
substance,  Is  supported  by  high  Judicial  au- 
thority. The  federal  constitution  prescribes 
no  form  of  conclusion,  but.  of  course.  In  all 
essentials  an  Indictment  In  a  federal  court 
must  conform  to  Its  English  proto^pe.  By 
section  1026  of  the  United  States  Revised 
Statutes  It  Is  enacted  that  no  indictment  found 
and  ^Ksented  by  a  grand  Jury  In  any  district 
or  circuit  or  other  court  of  the  United  States 
shall  be  deemed  Insufflcleut  nor  shall  the  trial. 
Judgment,  or  other  proceeding  thereon  be  af- 
fected, by  reason  of  any  defect  In  os  imper- 
fection In  matter  of  form  only,  which  shall 
not  tend  to  the  i^ndlce  ot  the  defendant 
In  Frisble  v.  U.  S.,  157  U.  S.  160,  15  Sup.  Gt 
686,  89  Lb  Ed.  657,  this  remedlsl  enactment 
was  held  to  cure  the  omission  of  any  conclu- 
sion at  all  to  an  indictment  then  before  the 
court  upon  writ  at  error  brought  on  a  convic- 
tion for  a  misdemeanor.  Mr.  Justice  Brewer 
spoke  thus  tox  the  oovxt:  *^  tar  as  respects 
the  objection  that  the  count  does  not  conclude 
that  the  (rfCense  charged  was  'contrary  to  the 
form  of  tiie  statute  hi  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  United  States,*  It  is  suffldent  to  state 
that  such  allegation,  which  is  ime  ot  a  mere 
conduslcm  of  law,  Is  not  of  the  substance  ot 
the  charge,  and  the  omission  is  of  a  matter 
of  form,  which  does  not  tend  to  the  prejudice 
of  the  defendant,  and  Is,  therefore,  within  the 
rule  of  section  1025.  Rev.  St,  to  be  disre- 
garded." The  case  of  Cain  r.  Stote,  4  Blackf. 
612,  is  a  close  precedrait  for  our  present  deci- 
sion. It  goes  further,  Indeed,  than  we  need  to, 
for  the  right  to  amend  was  rested  sol^  <m 
the  consent  of  the  grand  jury  presumed  to 
have  been  given  on  the  presentation  of  the 
indictment  The  constitution  of  tiuh^h^  pre- 
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BcrlbM  tbat  an  Indlctznenta  shall  condiuto 
"acalnit  the  peace  and  dignity  of  tbe  atate.'* 
The  Ghanenged  iDdlctmeat  conduded  "against 
the  peace  of  the  state."  The  trial  court, 
agalnat  objection,  amended  by  Inserthig  the 
omitted  words.  This  action  was  approved  by 
tbft.  stvreme  ooort  la  Qieae  wocds:  *rrhe 
wofds  wtth  which  the  coDsUtatkni  requires  all 
IndlctmentB  to  condode  are  mere  words  of 
form.  The  facts  are  fonnd  by  the  Jury  on 
their  oath,  but  the  couduslon  la  affixed  by 
law.  3%e  grand  Jury  hare  nothing  to  do  willi 
finding  that  condualon,  nor  does  the  constltu- 
tkai  reqnlre  that  tt  ataonld  be  fbnnd  by  the 
grand  jury.  The  amendment  made  In  tills 
case  did  not  hinder,  delay,  or  emhamaa  the 
defendant  nor  did  It  de^re  him  of  any  jtist 
meaw  of  defense.  We  flilnk  the  court  did 
right  in  permttttng  flie  amendment,  and  that 
the  jodgment  of  the  drcolt  court  ahonld  be 
aiBrmed."  Let  the  indlctmoit  be  unended  so 
as  to  conform  to  ttie  eiHistltntlonal  require* 
ment,  and  let  tt  then  be  remanded  to  the  At- 
Untie  oyer  for  trisL 

<«4  K.  J.  Ll  <26) 

HOBAN  T.  SANDFOKD  &  SnLLUAN  00. 
(Supreme  Conrt  of  New  Jersey.    Feb.  26, 
1900.) 

HSW  TRIAt^NBWLY-DISCOVERED  BVIDENOB- 

DiscRsrrioN  or  court— diuqbncb. 

1.  Upon  a  role  to  show  canae  why  a  verdict 
■honld  not  be  set  aside,  and  a  new  trial  had.  on 
the  groand  of  newly-discorered  evidence,  the 
cewiy-discoTered  eridence  maat  be  of  such  a 
duuacter  tiiat  It  would  probably  change  the  re* 
■ult.  It  muat  be  audi  evidence  as  would  proba- 
bly  produce  on  another  trial  the  opposite  result. 

2.  The  question  whether  It  would  probably 
change  the  result  upon  a  new  trial,  or  probably 
produce  the  oppcelte  resnlt,  Is  one  for  the  deci- 
don  of  the  court  before  whom  the  rule  to  show 
cause  is  to  be  heard  and  determined.  *Ebit  ques- 
tion whether  a  new  trial,  under  all  the  circum- 
stances of  the  newly-discovered  evidence, 
should  be  granted.  Is  for  the  discretion  of  the 
court  btfore  whom  the  rale  is  heard. 

&  The  party  seeking  a  new  trial  upon  new- 
ly-discovered evidence  mnst  show  by  evidence, 
not  merely  general,  but  circQmstantial  in  its 
diaracter,  that  due  diligence  was  exerdsed  to 

Eroduce  it  on  the  former  trial;  and  espedally 
I  this  so  after  a  second  trial  Is  had,  and  the 
need  of  It  has  been,  or  should  hare  been,  discov- 
ered. 

4.  If  the  newly-discovered  evidence  la  of  the 
same  general  character  and  cumulative  of  that 
prodnced  on  the  trial,  and  merely  additional  or 
corroborative  of  such  evidence,  and  merely  mul- 
tiplying the  number  of  witnesses  ou  the  one 
side  or  the  other,  a  new  trial  wUl  not  be  grant- 
ed. 

(^Uabos  1^  the  Court) 

Aetion  by  John  If.  Hoban  against  tiw  Sand- 
foid  ft  StUIman  Company.  Verdict  fbr  de- 
fendant Rule  to  show  cause  why  new  trial 
should  not  be  granted.  Bole  to  show  cause 

dlsdiai^ed* 

Argued  Norember  term,  1899,  before  MA- 
GIB,  a  J.,  and  DBFDB,  VAN  STCKBL.  and 
UPPmCOTT,  JJ. 

Warren  DIzon.  toe  idalntlff.  James  B.  Vre- 
denbui^  and  Ohate  a  Uack,  Cor  dafend- 
ant 


UK>INOOTT,  J.  Although  the  role  to 
dww  eanae  In  this  eaae  In  behalf  of  the  plaJn- 
tift  la  a  general  on^  yet  It  was  allowed  on 
the  ground  of  newly-discovered  evidence,  and 
must  be  so  treated.  Hie  cause  was  tried  once 
before  at  the  drcolt  and  reanlted  In  a  vwffict 
for  the  pl^tltr.  A  role  to  show  canse  was 
allowed  the  defendant  and  after  argument 
thla  ooort  made  the  role  abaolnte,  and  lUreet- 
ed  a  new  trlaL  Upon  flie  new  xAaX  the  same 
eridence  In  toto  was  produced  on  both  sides, 
and  the  trial  jnstlce,  following  the  opinttm  In 
the  sniweme  eonrt  directed  a  Twdlct  for  the. 
drfendaot  to  i^tdi  direction  an  eneptlon  to 
the  plaintiff  waa  allowed,  which  eiceptloa 
was  reserred  In  flie  allowance  of  tfaia  nUe. 

The  eridence  upon  both  trials  shows  that 
the  plaintiff  <«  the  6th  di^  of  April,  1807, 
was  in  the  employmoit  of  the  defendant  com- 
pany, engaged,  as  one  of  a  gang  of  woAmen 
In  charge  of  a  foreman.  In  j^adng  capi^ig 
upon  piling  In  the  construction  of  a  railroad 
bridge  orer  Berry'a  creek.  In  tibe  ooonty  ol 
Bergen.  He  commenced  this  employment  on 
the  morning  ol  this  day.  and  whUe  at  his 
work,  with  other  workmoi.  In  a  gang  with  a 
foreman  In  charge  them,  betwera  7  and  8 
o'dock.  In  tbe  attempt  to  place  a  cap  upon 
one  of  the  bents  of  piling,  a  rope  In  use  In 
the  work  broke,  and  the  cap  Cell  upon  him 
and  rery  seriondy  Injured  him.  The  work 
of  pladng  the  capping  upon  the  bents  upon 
the  pllii^  was  progiessing  on  the  westerly 
side  of  tbe  creek,  and  from  the  creek  or  the 
edge  thereof  westward ly  therefrom.  At  some 
distance  westwardly  from  the  creek  a  derrick 
or  pile  fall  had  been  placed,  with  whldi,  with 
an  engine,  drums,  and  a  gypsy  drum  and 
blocks,  and  the  rope  attached  to  tbe  same, 
the  work  of  drirlng  and  capping  the  piling 
waa  being  conducted.  The  general  operation 
of  the  work  seemed,  as  shown  by  the  eri- 
dence to  hare  been  that  a  large  rope,  to  the 
end  of  which  was  attached  a  chain,  passed 
over  the  top  of  the  piling  machine,  w  pile 
fall,  as  It  may  be  caUed,  and  was  taken  out 
to  where  the  capping  timbers  lay.  In  the 
creek,  or  the  edge  thereof.  The  other  end  of 
tills  large  rope  was  twisted  about  a  drum  con- 
nected with  the  engine,  at  or  about  where 
tbe  plle-drirlng  machine  lay.  The  chain  end 
of  the  rope  was  attached  to  tiie  capping  piece 
of  lumber  In  the  oeek.  The  engine  was  set 
going,  the  drum  revolved,  and  thus  the  cap- 
ping timber  was  dragged,  or  ''telegraphed,"  as 
the  phrase  used  Is,  along  the  ground  until  It 
reached  tiie  foot  of  the  machine.  Then  an- 
other and  smaller  n^e  was  attached  to  the 
capping  piece  or  timber  at  its  center,  and 
that  smaller  rope  was  taken  then  to  the  creek, 
or  the  edge  thereof,  and  then  placed  through 
a  pulley  which  was  attached  to  one  of  the 
plies  In  the  creek,  and  the  same  rope  brought 
back  to  tbe  pile  fall  and  wound  around  an- 
other drum,  called  a  "gypsy";  and  with  the 
ropes  In  this  position  the  drum  around  which 
the  lai^e  rope  was  wound,  which  passed  over 
the  head  of  the  pile  fall,  waa  set  la  motl«i 
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Thl*  abo  Kt  the  typgy  dram  tn  motion,  draw- 
ing the  rope,  so  that  the  tlmb«  was  pulled 
dot  from  the  pile  fall  and  suspended  In  the 
air.  The  rope  ova  the  head  of  the  engine 
was  then  alack  en  ed,  ai^  the  timber  descend- 
ed until  the  timber  was  nearly  levei  with  the 
top  of  the  bent,  and  at  snch  a  distance  from 
It  as  was  proper  In  the  work.  The  rope  to 
the  pulley  was  then  set  In  motion,  the  timber 
again  went  into  the  air,  and  the  process  was 
repeated  ontU  the  timber  reached  the  place 
Intended,  where  it  was  taken  in  band  by.  Ihe 
workmen  with  whom  the  plaintiff  was  en- 
gaged, and  placed  upon  the  piling.  The  work 
of  the  men  with  whom  the  plaintiff  was  en- 
gaged then  was  to  straighten  the  timber  so 
that  when  It  swung  down  It  would  come  Into 
the  proper  position  on  the  pile.  The  plaintiff 
was  standing  abreast  of  this  particular  piece 
ot  capping,  in  order  to  get  It  Into  this  pod- 
tion,  when  the  smaller  rope,  which,  In  con- 
nection with  the  larger  one,  was  holding  It  in 
position,  parted,  and  the  timber  fell  upon  him. 
This  smialler  rope  was  %  of  an  inch  In  tbick- 
iMfli.  On  the  mofnlng  of  the  accident,  Wba- 
len,  one  of  the  foremen,  directed  some  of  the 
wOTkmen  of  the  gang  In  whldi  the  plaintiff 
was  engaged  to  bring  tills  from  the  place 
where  It,  with  other  n^s,  was  kept  for  use 
In  this  work.  It  was  a  part  of  a  coil  of  1,000 
feet  of  n^e,  %  of  an  Inch  thick,  and  from  2B0 
to  800  fMt  loi^;  and  when  this  was  obtained 
It  wu,  In  connection  with  the  larger  rope 
wlilcb  ran  orw  the  head  ot  the  machine,  used 
by  the  workmen  tn  zlggins  the  machine  tot 
work. 

On  tike  trials  of  this  case  much  controTersy 
anae  tn  relation  to  this  question  whether  the 
nq^a  was  of  sofQclent  length.  This  gnestion 
arose,  because  upon  the  length  of  the  ropes 
much  depended,  in  respect  to  the  strength 
thereof.  The  main  controreraiy,  therefore^ 
was  OTer  the  sufficiency  stroigth  of  the 
ropec  On  this  subject  no  question  was  rais- 
ed over  the  snfflclency  In  the  strotgth  of  the 
larger  rope,  or  pile-fall  n^;  that  Is,  the  rope 
over  the  head  of  the  niaidiln&  The  question 
arose  over  the  nnaUer,  or  %-lnch,  rope,  at- 
tached to  the  gypsy  drum.  Whether  It  was 
deficient  tn  strength,  by  reason  of  want  of 
proper  thickness,  was  the  nrntrorerted  qnea* 
tioa  In  the  case.  It  was  clearly  shown  on  the 
trials  that  ropes  were  there  provided,  of 
greater  thickness,  the  defendant,  for  use 
by  the  workmen,— of  anvple  length,  tiUckness, 
and  strength  for  this  work;  and  therefore 
the  question  of  whether  the  master  had  per^ 
formed  Its  doty,  in  furnishing  proper  ropes 
for  the  use  of  the  workmen,  was  submitted 
to  the  Jury  to  decide,  and  It  resulted  In  a  ver- 
dict fbr  the  plaintiff  tat  a  large  amount  A 
rule  to  show  cause  why  the  verdict  should 
not  be  set  aside  was  allowed.  The  opinion 
of  thla  court  nttet  the  argument  tit  this  rule 
to  Show  cnue  Is'as  fcdlowa:  "Pct  Oorhim. 
This  rule  must  be  made  absolote,  because  the 
verdict  was  ag^st  the  great  weight  of  evl- 
d#neo  and      diai^a  of  the  coorb  The  pre- 


ptmdcrance  of  the  evidence  was  thai  the  com- 
pany had  provided,  for  ose  in  such  work  as 
Hoban  was  on.  ropes  of  the  slse  which  bis 
witnesses  declared  was  safe  for  use.  Tlie 
rope  used,  which  bn/ke^  was  of  less  sin,  and 
was  selected  by  a  foreman  working  wltb  the 
gang.  V<x  tiie  mlsjudgment  of  the  f<H«man 
In  snch  selectitm  the  company  was  not  liable 
(Maher  v.  Throop.  08  N.  J.  Law,  181,  85  Aa 
1067),  and  the  court  so  tali  the  Jury.** 

On  the  flist  snd  second  trials  there  seemed 
to  be  no  question  whatever  at  what  distance 
from  the  cieek,  or  the  first  bent  of  piles  In  or 
at  the  edge  of  the  creek,  the  piling  wffH*h«ff 
and  engine  were  placed,  and  that  all  the  ropea 
which  Were  provided  there  for  use  were  of 
sufficient  lengtlL  '  On  tills  rule  to  show  cause 
It  Is  attempted  to  be  shown  that  this  small 
%-lnch  rope  which  was  used  was  the  only  <me 
which  was  long  enough  to  be  used.  It  Is  at- 
tempted now,  according  to  the  affidavits  taka 
on  this  rule,  to  show  that  the  machine  was  at 
a  much  greater  distance  from  the  edge  of  the 
creek  westwardly,  and  at  a  much  greater  dis- 
tance westwardly  from  the  pilings  which  were 
then  drivm,  and  from  the  place  where  the 
plaintiff  was  at  work,  and  at  such  a  much 
greater  distance  that  the  ropee  which  were 
shown  to  tiave  been  furnished  by  the  defend- 
ant for  use,  and  which  were  of  sufficient  size 
and  strength,  otiier  than  the  one  which  was 
used,  were  not  of  rafflclait  length  to  use.  and 
therefore  tiiere  was  no  <^co  at  all  which 
could  be  exercised  by  the  foreman  in  the  selec- 
tion of  the  ropes;  tiiat  this  was  the  only  one 
which  could  be  used,  and,  aa  It  was  Insuffi- 
cient; the  liability  of  the  defendant  had  aris- 
en, so  tar  as  that  the  verdict  directed  for  the 
defendant  m.  the  second  trial  should  be  set 
aside,  and  the  question  of  liability  onoe  again 
submitted  to  the  Jury.  This  position  there- 
fore requires  us  to  oamlne  the  evidence  In 
the  case  as  tried.  In  order  to  determine  wheth- 
er the  evidence  taken  under  the  rule  la  what 
is  legalfy  denominated  "newly  discovered.** 

Under  the  evidence  at  the  trials,  the  piling 
which  had  already  been  drivw  was  In  bents 
(that  is,  In  rows),  tnm  the  creek  outwardly 
towards  the  spot  where  the  pQe  fail  was 
placed.  In  this  respect  the  v^  highest  nnn»- 
bers  sworn  to  were  T  or  8.  Bl^t  is  the  very 
highest  The  bent  tn  the  idling  of  which  the 
pulley  was  attached  In  the  creek  was  upon  the 
edge  of  it,  and  after  that  tiie  highest  numba 
of  brats  sworn  to  was  T.  Borne  witnesses 
swear  to  only  7  baits  In  alL  AH  of  the  wit- 
nesses,  Indudhig  tiie  plaintiff  with  much  poa- 
Itiveness  Idmtlfy  the  7  or  8  bents.  No  wf^ 
nesses  attraipt  to  say  that  there  were  m<ne, 
and  this  was  a  subject  to  which  the  attmtlon 
of  all  the  witnesses  (woAm«i  and  otiiera,  in- 
cluding tiie  plaintiff)  was  particolaiiy  directed. 
It  is  undisputed,  under  tiie  evidence^  that 
these  bents  were,  at  the  greatest  only  SO  feet 
apart,  m^iHiig  80  feet  of  space,  at  most  Thai 
the  evidesice  Is  dear  tiiat  the  maehlne  Mood 
16  feet  west  of  tiie  westwardly  bent  which, 
at  moat,  would,  giving  effect  to  tti*  most  BI^ 
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enl  catenhitloii  mtdflr  tin  endanci^  auke  the 
macblne  atand  96  feet  from  the  flnt  bent  of 
pOlng  at  or  tn  the  edge  of  the  creek.  Thli  li 
eataUMied  bj  all  the  evldeDce  in  the  flrat 
and  kecond  trtala.  and  It  li  not  dUpnted,  and 
It  waa  so  material  to  the  erldence  aa  to  tlie 
atrmgth  of  rope  required  as  to  tw  atanoat  ex- 
actly eatabllabed  by  the  plalntlfC  The  plain- 
tiff was  established  to  have  been  at  work  at 
the  fourth  bent,  ootwiudlr,  weateriy  from  the 
creek  towards  the  machine,  which  at  the 
time  of  the  acddent  would  place  him  about 
95  to  60  feet  fran  the  madilne.  This  Is  es> 
tabllahed  b^nd  oontradlcQon.  as  It  seema  to 
me.  and  It  waa  necessary  and  material  fw  the 
l^ntur  to  eatataiah  this,  on  the  qnestloD  of 
the  strength  ot  the  rope;  for  the  lesser  the  dlo- 
tance  from  the  machine,  the  lesser  the 
strength  of  the  rope  needed,  and  If,  at  the  least 
strength  needed,  the  rope  having  parted,  the 
greater  Qie  degree  of  negligence  of  the  de- 
fendant, aa  not  having  fnmlshed  a  rope  of  snf- 
flelent  strength,  which  was  the  actual  question 
to  be  presented  to  the  Jury.  The  testimony  was 
protracted  and  volnmlnons  on  this  subject  of 
the  exact  distances,  waa  controverted  over 
and  over  again  in  the  case,  and  the  attention 
of  eveij-  witness  who  had  the  opportnnf^  of 
(rfwerratlon  was  directed  to  this  subject  By 
the  newly-discovered  evldowe  It  Is  attempted 
to  show  that  at  the  time  of  the  acddent  this 
itfle  fkll  and  engine  occupied  a  posttltm  about 
200  feet  from  the  first  bait  of  piling  In,  or  at 
the  edge  of,  the  creek,  and  that  therefore  the 
smaller  workhig  rope  attached  to  the  pOIng 
should  have  been  over  400  feet  tn  length.  la- 
stead  of  8  bents  of  pUea  proved  In  the  two 
trials  which  had  been  abeady  driven,  the  a^ 
tempt  Is  to  show  that  17  w  18  bente  had  been 
driven.  10  feet  apart*  up  to  a  mndh<^  irVklb 
waa  about  tiie  jdaee  where  the  seventeenth 
or  eighteenth  bent  had  been  driven.  This 
mndhole.  It  Is  attempted  to  be  shown,  was 
about  20  or  80  feet  wide,  and  that  the  ma- 
chine stood  some  10  feet  mstwardly  of  that, 
bringing  the  distance  up  to  oja  800  feet  At 
once  this  wide  diversion  of  facte  after  so  long 
s  time  attracts  corioelty  as  to  the  method  by 
which  It  Is  made  to  appear.  Oau^ly,  a  wit- 
ness Uvbig  at  Rutherford,  scone  distance  away, 
called  .nnd«  the  rule,  testifles  that  the  day 
of,  or  the  day  after,  the  acddent  be  went 
down  to  the  place  of  acddmt,  and  observed 
tte  pile  driver,  and  that  It  was  over  20O  feet 
weetwardly  from  the  creek,  and  that  plies 
had  been  driven  fnim  this  pile  driver  to  the 
cfeek,  and  that  he  saw  a  modhole  there;  that 
the  pile  driver  was  on  the  west  side  of  It,  and 
that  lately  he  had  counted  the  baits  from  this 
hole  to  the  oeek;  and  that  the  mudholo  waa 
lietween  the  seventeenth  and  elghteenOi  pile. 
Re  waa  a  fMend  of  Hr.  Hoban,  and  oftai  vto- 
Ited  him  before  and  after  the  acddoit,  and 
yet  had  ne^r  spoken  to  hbn  about  It  till  aftv 
the  BBcond  trial;  and  then,  at  the  request  of 
Hr.  Hoban,  he  made  an  appointment  with  a 
Ifir.  Gardner,  the  agent  ct  the  plaintiff  to  In- 
vsMgato  vrtaat  evldaica  ooold  be  produced,  to 


go  to  this  plaoa  and  poliit  ont  whftt  he  saw 
after  this  acddent  Domendi  Lapenter,  as- 
other  witness,  a  friend,  also,  of  Hoban,  end 
Uvlng.  also,  at  Rotberf ord.  wait  to  ttk  ^ace 
and  obswnd  the  same  altuatka.  His  evi- 
dence Is  abnost  Identic^  with  that  oS  Gaudily 
aa  to'  tbe  location  that  momlng^  and  subse- 
quently In  his  observation  of  the  place.  He 
spoke  to  Oaughly  about  It,  and  Caughly  q^ke 
to  Hoban;  and  Hoban  veqnested  blm  to  go 
there  again,  and  to  see  Oardnor  and  teke  Us 
affidavit  Oeorge  Roseman,  a  friend  of  tin 
plaintiff;  another  witness^  living,  also.  In  Ruth- 
ertord,  went  down  there  at  S  o'clodc  the  day 
of  the  accident,  and  saw  the  machine  was  170 
to  200  feet  west  of  creek.  Since  that  time  he 
has  counted  the  bente  to  that  point  and  thinks 
they  were  17.  Joseph  lApmter,  a  wltnasSk 
friend  of  the  j^alnttlt  testUea  to  Us  observa- 
tion on  the  day  of  the  accidott;  and  his  recol- 
lection Is  the  same  aa  Roseman'a.  anbetantlally . 
There  are  some  other  witnesses  who  only 
have  observed  the  phice  of  acddent  latdy, 
and  testify  thftt  a  mudhole  sdD  eilste  ther» 
and  place  tin  mudhole  at  the  distance  of  about 
170  feet  from  the  creek,  ^ban,  the  platoiUT. 
testiflea  that  after  the  second  trial  Hr.  Gaid- 
oer  gave  him  the  printed  book,  and  he  read  it 
and  he  saw  that  the  witnesses  bad  sworn 
there  were  7  or  8  bente  of  pUbig.  He  says, 
"I  thought  the  distance  a  good  deal  further,'* 
and  that  be  "asked  GaugUy  If  he  oouM  locate 
where  the  machine  waa  that  morning;  Be 
aald  he  thou^t  he  could  locate  where  about  tt 
did  stand."  Caughly  came  tn  to  see  hhu  Jns' 
as  he  was  looUng  ow  tlie  book.  He  sayh 
Can^^Iy  did  locate  It  end  came  back  and'  told 
htm,  and  he  told  Gardner,  He  says  oa  cross- 
esamlnatlon  that  he  considered  It  thai  of  Im- 
portance irhen  the  pile  driver  waa,  because  of 
the  Iragth  of  the  ropes  inwrtded  tor  use;  that 
Is,  that  the  %-Indi  rope  waa  tto  only  rope 
Umg  enough  for  use.  The  plaintiff  was  a  wit- 
ness In  his  own  behalf  on  both  trials.  Hr. 
Gardner,  the  attorney  of  Hoban,  testtfiea  fliat 
after  he  gave  Hoban  the  book  to  read,  and 
Hoban  InAirmed  him  as  to  the  fhcte  tbese  wit- 
nessea  bad  diacovmd,  be  went  with  fliem, 
or  aome  of  them,  to  the  iriace;  that  previous 
to  that  he  had  paid  no  attention  to  this  mat* 
ter,  although  he  had  visited  the  place  several 
times.  He  says  he  has  Investigated  over  200 
acddent  causes.  On  this  rule  evidence  was 
also  taken,  to  behalf  of  the  defendant  of 
Wbalen,  Ryu,  Doan.  ODay,  Lear,  and  Blyw, 
Watson,  Sandford.  Hughes,  all  workmen  and 
others  at  the  place  oC  the  acddent  tnd  ttiere 
at  work  on  the  day  of  the  acddent  and  the 
day  after;  and  they  all  testify  In  the  most 
positive  tenns  aa  to  the  tocatlon  itf  the  ma-' 
dilne  at  the  time  of  the  acddent  and  ttie  num- 
ba  of  the  bents  already  driven  from  the  edge 
of  the  creek  westwardly  to  wlthto  15  ffeet  of 
the  machine.  The  distance  Is  calculated  by 
aD  of  them  at  less  ttian  100  feet  ud  the  num- 
ber of  bente  at  7  or  8^  and  no  more.  This  Is 
their  evidence  on  the  first  and  second  trlak, 
both,  and  on  this  ralSk  Hm  plaintiff  himself 
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on  this  rale  nukes  no  mention  of  the  distance, 
of  bis  own  knowledge,  as  he  did  <hi  the  trials, 
and  DO  one  could  know  better  than  he  could, 
being  there  at  work  at  the  time.  No  work- 
man of  the  many  at  work  there  at  the  time  of 
the  accident  testlfles  on  either  trial  to  any 
such  location  as  the  plaintiff  contends  for  upon 
the  evidence  on  this  rule.  Bvery  witness,  in- 
cluding the  plaintiff,  resworn  upon  a  new 
trial,  would.  In  order  to  establish  such  a  posi- 
tion, refute  his  own  evidence  In  this  respect, 
and  tell  a  different  story. 

The  evidence  In  the  two  trials,  and  of  wtt- 
nesses  for  the  plaintiff  on  this  rule,  as  also 
the  counter  affidavits  taken  by  the  defendant 
on  the  rule,  can  all  be  read  and  considered 
upon  tills  question  of  the  power  and  discre- 
tion of  the  court  to  ot6bt  a  new  trial.  Zel- 
ler  V.  Orifflth,  89  Ind.  80;  Findi  v.  Green,  16 
Minn.  85S  (OIL  815);  3  Grab.  &  W.  N.  T.  1869; 
Kirk  V.  Rlckerson,  46  N.  J.  Law,  13.  Taking 
the  location  of  the  machine  as  It  was  stated 
on  the  trials,  the  small  rope  was  ample  In 
length  to  do  this  work,  if  It  bad  been  sufficient 
In  strength.  It  Is  clearly  established  by  the 
evidence  tbat  this  was  at  least  250  feet  long, 
— *  part  of  a  coll  of  1,000  feet,  which  had 
been  cut  ln1»  parts.  It  did  the  work,  taking 
the  location  of  the  machine  Into  consideration. 
It  had  landed  three  or  four  capping  timbera 
In  safe^,  and  conclusively  It  Is  estabDshed 
that  It  was  long  enough.  The  plaintiff's  coun- 
sel, In  his  brief  on  the  rule  to  show  cause 
on  the  verdict,  dlatlnctiy  states,  as  a  result 
of  the  evidence,  that  a  rope  250  feet  long  was 
ample  In  length.  The  evidence  upcm  the  rule 
to  show  cause  of  these  witnesses  in  behalf 
of  the  plaintjfC,  aa  to  tbe  newly-dlscoveied  lo- 
cation of  this  machine,  baa  the  appearance 
of  a  preparation  for  a  change  of  ground  of 
Uabill^,  80  distinct  and  so  different  from  that 
loesented  on  the  two  trials  as  to  f^ve  rise 
to  the  belief  that  It  la  either  mistaken  or  im- 
tme;  and  It  would  also  appear  that  they  have 
sworn  to  an  Inference  from  the  state  of  the 
piling  after  it  had  be«i  finished  np  to  the 
point  at  which  they  saw  It  in  June,  1809. 
Taking  the  evidence  on  the  nde,  and  giving 
tt  due  effect  after  examining  the  <3088-ex- 
amlnatlon.  It  Is  still  perceived  that,  If  it  was 
submitted  to  the  jury,  still  the  overwhelm- 
ing weight  of  It  all  would  be  that  the  de- 
fendant had  exercised  the  care  reqalred  by 
laWt  In  furnishing  safe  ropes  for  the  plaintiff 
to  tise,  of  an  ample  length  for  such  tise,  and 
that  the  accident  was  caused  by  the  mistake 
or  neglect  of  the  foreman  In  selectli^  a  wrong 
rope.  It  la  a  demonstraticm  -of  fact  from  the 
evidence  that  a  rope  of  250  feet  in  length,  of 
saffldcait  thickness,  would  have  been  safe. 
Sudi  ropes— several  In  number— were  sup- 
plied, from  which  a  aelectlon  could  have  been 
made  by  the  foreman  or  othcm  there  In  the 
enq;>loyment  of  the  defendant'  aa  oo-aervants 
of  the  plalntift.  Of  course,  tiie  nearer  to  the 
pile  fall  the  bents  were  driven,  the  leas 
length  of  rope  waa  needed. 

There  are  other  facts  which,  tt  aeema, 


would  clearly  demonstrate  that  no  reliance 
can  be  placed  in  the  accuracy  of  witnesses 
for  the  plaintiff  sworn  upon  this  rule.  The 
pile-fall  rope  (that  Is,  the  larger  rope)  has 
been,  without  dispute,  on  both  the  trials  and 
upon  this  rule,  shown  to  have  been  185  feet 
in  length.  This  Is  established  by  the  evi- 
dence of  five  or  six  wltnessea,  and  it  la  un- 
contradicted. If  the  pile-fall  rope  was  185 
feet  long,  It  would  not  reach  beyond  tbe  rixth 
or  aeventh  bent  of  piles, — certainly  not  beyond 
the  eighth.  Under  the  evidence,  it  took  16 
feet  around  the  drum;  the  pile  driver  waa  45 
feet  higti,  and  th^t  took  46  more  to  the  top 
of  the  pile  driver;  and  It  would  require  all 
of  the  balance  of  75  feet  to  reach  the  aevrath 
or  eighth  bent  of  plies,  at  the  furthest,  and 
could  go  no  further.  It  was  and  Is,  there- 
fore, physically  Impossible  that  the  machine 
could  have  been  any  such  distance  aa  the 
plaintiff  contends  from  the  creek,  or  any  very 
great  proportion  of  that  distance.  Upon  these 
conatderatlona,  It  seems  that  the  newly-dis- 
covered evldenctf  Is  not  of  that  character 
which  will  entitle  the  verdict  to  be  set  aside; 
and  It  Is  alone  upon  sudb  evidence  that  the 
case  ia  considered,  applying  thereto  the  luln- 
ciples  of  law  applicable  to  the  tnotlon  for  a 
new  trial  upon  evidence  alleged  to  be  newly 
discovered.  If  the  materiality  of  this  newly- 
discovered  evidence  Is  admitted,  yet  It  must 
be  such  evidence  as  would  In  all  probabDlty 
have  changed  the  reault  4  Minor,  Inst  768; 
Ihompson'B  Case.  8  Grat  637;  Read'a  Case, 
22  Grat  946;  St  John'a  Ex'r  v.  Alderaon,  82 
Grat  143;  Wynne  v.  Newman's  Adm'r,  76 
Ta.  811;  Hobler  r.  Oole,  4»  OaL  250;  Wallace 
V.  Tumlln,  42  Oa.  468.  It  must  be  such  evi- 
dence to  produce  on  another  trial  an  opifoslte 
result  on  the  merits.  16  Am.  &  Eng.  Bnc. 
Law,  p.  564,  and  caaes  dted.  It  la  the  con- 
clusion reached,  tha^  If  this  evidence  had  all 
been  placed  before  tbe  Jury,  it  could  not  have 
changed  tbe  reault  In  this  case;  and,  upon  a 
rule  to  show  cause  why  a  verdict  should  not 
be  set  aside  on  the  ground  of  newly-dlacov- 
ered  evidence,  llila  questioa  Is  one  for  the 
deddon  of  tbe  court  before  which  the  rule 
is  heard,  as  dearly  manifested  by  these  au- 
thoritlea  and  by  tbe  reasoDing  of  the  matter. 

The  party  aeektng  a  new  trial  upon,  newly- 
discovered  evldoice  must  show  that  due  dili- 
gence was  exercised  to  procure  it  on  the  toe- 
mer  triaL  It  must  be  remembered  that  this 
is  alleged  newly-discovered  evidence  after  a 
second  trial.  Tbe  opinion  of  the  supreme 
court  Indicated  the  defect  of  the  evidence,  and 
yet  apparently  without  making  uxj  effort  to 
Inquire  at  discover  whether  any  ottier  «vl- 
d«ice  existed  upon  the  question  of  tlie  loca- 
tion of  the  machine,  another  trial  waa  en- 
tered upon  and  concluded.  It  la  not  enongb 
that  the  evidence  has  been  discovered  since 
the  former  trial,  but  It  must  alao  a^iear  that 
the  evidence  Is  sudi  that  by  tbe  exandse  at 
reasonable  or  due  diligence  on  the  part  of  the 
aivUcant  It  could  not  have  bean  procured 
tor  the  flra^  and  sapedally  lo  as  to  the  mt- 
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ood  tital,  after  the  need  of  tt  bad  been  dla- 
corered;  and.  If  the  same  facts  cotild  bare 
been  proTen  at  either  of  lucti  trial*  by  other 
evidence  than  the  newly  dlscoTered,  a  new 
trial  will  not  be  granted  Tinless  the  party  can 
■atlsfactoiily  explain  why  he  did  not  attempt 
to  nae  the  evidence  at  hli  band.  Deacon  t. 
Allen,  4  N.  J.  Law.  888;  Sbeppard  T.  Sfaep* 
pard,  10  N.  jr.  Law,  2S0;  S^rls  t.  Cooper, 
38  N.  J.  Law,  68;  Miller  t.  Robs.  48  N.  J. 
Law,  S52;  Oaidner  t.  Gardner,  2  Gray,  484; 
Stnckslager  t.  McEee,  40  Iowa,  212;  Thom- 
as T.  Traction  Co.,  82  N.  J.  Law,  86,  42  AtL 
1061.  Proper  diligence  cannot  be  shown  by 
any  general  itat^ent  that  he  inqolred 
among  inch  persons  as  would  be  Ukely  to 
know,  and  that  he  did  not  learn  what  they 
knew  until  after  the  trial.  Pemberton  t. 
Johnflon,  118  Ind.  638.  15  N.  E.  801.  The 
bets  conatltating  the  dne  dUlgence  must  be 
shown.  A  review  of  the  evidence  taken  on 
the  rale*  and  the  diaracter  of  It,  reveals  clear- 
ly that  an  ordinary  amount  of  inquiry  and 
diligence  would  have  discovered  this  evidence, 
if  It  existed.  The  place  of  accident,  and  the 
character  of  It,  of  themselves  ought  to  hare 
put  the  plalntiflT  upon  inqnlry  as  to  the  dis- 
tance of  the  machine  from  the  creek,  and 
how  many  bents  of  piling  were  driven  be- 
tween the  machine  and  tbe  creek  In  which  the 
piling  was  to  which  the  pulley  was  attached; 
and  the  slightest  observation  and  Inquiry 
would  have  shown  It  If  this  evidence  ever 
had  any  existence,  due  diligence  was  not  used 
to  procure  It  This  evidence  merely,  adds  to 
the  evidence  on  tbe  two  trials.  The  question 
of  the  location  ot  this  machine,  and  the  num- 
ber of  bents  of  piling  between  It.  where  It 
stood,  and  tbe  creek,  was  folly  gone  Into  od 
the  trial,  as  it  must  have  necessartly  been 
produced.  The  dlstaflce  was  a  fact  material 
to  the  detemUnatlim  of  the  Issue  of  whether 
a  suflldait  rope  or  rcqpes  had  been  provided. 
Tbe  position  <tf  the  maciilne  was  distinctly 
located.  This  evidence  Is  of  the  same  general 
charsetCT.  and  entirely  cumulative.  It  is  ad- 
dlttoial  evIdoiGe  of  tbe  same  general  char^ 
acter.  It  merely  corroborates  one  contention 
or  tbe  other  assumed  by  the  parties  In  Oils 
cassk  It  m«ely  adds  to  the  evidmce  on  thiB 
question  of  tin  Uwatim  of  the  machhie.  It 
merdy  multiplies  tbe  witnesses  to  a  fact  be- 
Cne  Inrestlgated.  and  only  adds  a  few  otb- 
a  clrcumBtances  of  a  genwal  character.  And 
it  Is  a  well-settled  rule  l^t  a  new  trial  will 
not  be  granted  when  the  new  evidence  rcUed 
upon  Is  merely  cumulatlTe  of  ttiat  Introduced 
at  the  former  trials.  Kirk  t.  Blckersim,  46 
N.  J.  Law,  18;  Tomlln  Gbx,  18  N.  J.  Law* 
76;  Hadley  t.  Oelger.  8  >N.  J.  Law,  22B; 
Wlntermute  t.  Wlntermnte,  18  N.  3,  Law* 
177;  Tbomas  t.  Traction  Co.,  supra. 

These  considerations  are  of  sudi  a  dur- 
aclCT  as  eonstnUns  the  court  to  declare  Oiat 
tbe  plaintiff  has  no  standing  for  a  new  trial 
upon  tbls  rulSh  Tbe  mle  to  show  cause  must 
be  dlBcbarged. 


(9s  Us.  wm 
FIMEHAM  V.  UBBmr  at  aL 
(Bttpreme  Judicial  Court  ot  Ualnfc  Feb.  9, 

1000.) 

ocnmuoT— PBRFORHANGB-RBOoraar  or 

OONBIOEBATION. 

Where,  under  a  contract  fw  the  servle*  <tf 
a  staliioo,  '*wlth  a  privilege  of  retom  for  tin 
season,"  the  plaintiff  vwontarily  pays  the 
agreed  price  after  the  first  service,  and  is  pre- 
vented frMD  exercising  the  privilege  of  retam 
by  the  death  of  the  stallion,  and  the  service 
proves  fmitlees.  the  plaintifl  cannot  neover  the 
money  so  paid. 

Action  by  Harry  D.  Plnkham  against  Al- 
phonzo  J.  Libbey  and  another.  Heard  on 
agreed  statement  Judgment  for  defendants. 

Argued  before  PBTEB3,  O.  J.,  and 
BMEBT,  WHITEHOUSB.  WISWBLI^ 
STBOUT.  and  FOGLBB,  JJ. 

B.  O.  &  F.  E.  Beane,  fw  plaintlfT.  O.  B. 
Clason  and  A  M.  Spear,  f w  defendants. 

WHITBHOUSB,  J.  The  idalutlfl  agreed 
to  pay  the  defendants  |70  for  the  sorvlce  ot 
their  stallion  to  a  valuable  mare  owned  bf 
hint,  "with  tbe  privilege  of  return  for  the  sea- 
son." At  the  time  of  tbe  servkn  tbe  phUntUt 
gave  to  tbe  defendants  his  negotiable  promls- 
Bory  note  for  tbe  sum  of  |76  In  full  psyment 
of  tbe  contract  price.  But  flie  service  fwoved 
fruitless,  and  the  exerctae  vt  the  **prtvllege  of 
return**  was  prevented  by  tbe  sickness  and 
death  of  tbe  stalllcm.  In  tbe  meantime  tbe 
plaintiff's  note  bed  bem  discounted  at  a  bank 
In  tbe  regular  course  of  buihiess.  and,  after 
It  bad  beoi  moged  in  a  Judgmnt  of  tbe 
conr^  was  duly  paid. 

Tbe  platntlfl  now  brings  ttils  actkm  to  re- 
cover tbe  amount  paid  by  blm  under  tbls  eon- 
tract  on  tbe  ground  of  a  waid  ot  failure 
GonsUemtlon. 

It  Js  tbe  opinion  of  tba  court  that  upon  ttie 
facts  iffesoited  in  tbe  agreed  statement  tbe 
action  Is  not  malntalnaUe. 

It  should  be  observed.  In  the  first  plaeob 
that  this  Is  not  a  contract  ot  wartsnty,  bat 
fw  a  service  "with  the  prtvllege  ttf  return," 
tar  which  be  was  to  pay  %1S>  This  snm  was 
not  to  be  divided  and  made  payable  In  two 
Installments,  one  for  tbe  service  and  another 
for  tbe  **iirlvllege  of  retain,'*  <tr  In  a  qjwclfled 
InstaUmeut  for  eadi  sarrlea.  The  eonsldoa* 
tlon  was  entire  wid  i2ie  pTslfftlff  onbesltatln^ 
ly  g^ve  bis  negotlaUe  note  tor  the  fun  amount 
of  tbe  contract  ifflee  at  tbe  time  of  tbe  serv- 
ice, Tbla  note  was  presnmptivdy  payment 
It  was  equlvalait  to  eadi,  and  tiie  fact  that 
tbe  plaintiff  was  wUltaig  to  give  It  baa  xaaxib 
Bignlficanee  iipon  tbe  precte  ondentanding 
of  tbe  parties  In  leUttiim  to  this  contract  By 
reason  ot  bis  knowledge  of  tiie  breedbq;  qual- 
ities of  tiie  mare,  the  plaintiff  apparently  de- 
cided that  It  was  not  fw  bis  Interest  to  pay 
the  price  of  a  contract  of  warranty,  bdt  pre- 
ferred to  pmj  the  price  of  a  service  witb  tbe 
IffSvllege  M  retom;  and  from  bis  xaadlnsss  to 
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pa7  the  entire  nun  at  the  time  the  contract 
was  made  It  li  erldrat  that  the  eerrlce  a(s 
tnaUy  obtained  at  that  time  vaa  deemed  by 
him  tbe  most  Important  and  substantial  fea- 
ture of  the  contract  In  the  event  that  this 
service  proved  fraltlese,  he  had  the  "privilege 
o[  return"  for  further  servioe.  Bot  It  would 
seem  that  the  plalotlCF  did  not  consider  It  prob- 
able that  he  would  have  occasion  to  exercise 
the  privilege.  It  ts  obvious  that  that  part  of 
the  contract  by  which  one  service  of  tbe  irtal- 
llon  was  actnaUy  obtained  was  considered 
positive  and  absolute.  It  depended  apon  no 
contingency.  Bnt  tbe  "privilege  of  retom 
for  the  season"  was  not  absolute  and  ud con- 
ditional. It  necessarily  contemplated  the  con- 
tinued existence  of  the  stallion,  and  It  Is  a  set- 
tled rule  of  law  that  "in  contracts  from  the 
tuAnre  of  which  It  Is  apparent  that  tbe  parties 
contracted  on  the  basis  of  the  continued  ex- 
istence of  a  given  person  or  thln^^  a  condition 
Is  implied  that,  if  the  performance  become  Im- 
possible from  the  perishing  of  the  person  or 
thing,  that  shall  excuse  such  performance." 
2  Chit.  Cont  (lltb  Am.  Ed.)  1076;  Knight  t. 
Bean,  22  Me.  631;  Marvel  t.  FhllUps.  162 
Mass.  399,  88  N.  B.  1117,  26  L.  B.  A.  416,  and 
cases  cited;  Spalding  v.  Rosa,  71  N.  Y.  40; 
Terrlngton  v.  Greene,  7  R.  I.  589;  Taylor  t. 
Caldwell,  8  Best  &  S.  S2&  The  plalnUfC  was 
absolutely  assured  of  one  service  before  the 
payment  of  the  contract  pilce.  bat  the  right 
to  further  service  was  contingent  upon  the 
life  of  the  stallion.  There  was  no  guaran^ 
that  the  horse  would  live  through  the  season. 

The  plaintiff  does  not  controvert  this  famil- 
iar principle.  He  does  not  deny  "that  In  this 
case  the  death  of  the  stallion  excused  exact 
or  full  performance"  of  the  contract  He 
does  not  claim  that  the  plaintiff  would  be  en- 
titled to  recover  damages  tor  the  nonfulflll- 
ment  of  It  But  he  insists  that  the  death  of 
the  stallion  did  not  relieve  the  defendants 
from  the  obligation  either  to  return  the  money 
to  the  plaintiff,  or  give  him  a  substantial 
performance  of  the  contract  by  furnishing  the 
service  of  some  other  stallion. 

The  agreement  between  these  parties  was 
analogous  to  a  contract  for  personal  services 
Involving  the  exercise  of  individual  skill  and 
judgment,  which  can  be  performed  only  by 
the  person  named.  Such  contracts  are  not 
deemed  to  be  of  absolute  obligation,  bat  are 
subject  to  an  implied  condition  that  tbe  person 
shall  be  alive  and  able  to  perform  the  serv- 
ices at  the  time  required.  Dickey  v.  Unscott, 
20  Me.  468;  Greenleaf  v.  Orounder.  86  Me. 
288,  29  AtL  106^;  Spalding  v.  Rosa,  supra; 
Marvel  v.  Phillips,  supra.  In  the  last-named 
case  the  court  say:  "A  contract  to  render 
such  services  and  perform  such  duties  Is  sub- 
ject to  the  implied  oondltira  tiiat  tbe  party 
shall  be  alive  and  well  enough  In  health  to 
pertonn  It  Death  or  a  disability  which  ren- 
ders performance  Impossible  discharges  the 
ramtract  Neither  Phillips  war  his  estate  It 
botmd  to  furnish  a  substitutsb  nor  !■  fbe  plain- 
tiff bomA  to  aooevt  oob** 


The  plaintiff  doubtless  preferred  the  dtfend- 
ants*  stallion  because  his  pedigree,  record, 
and  peculiar  merits  seemed  best  calculated  to 
aecemplisfa  the  puipose  in  breeding  cmtem 
plated  1^  him.  He  contracted  for  ths  serv- 
ice of  a  particular  staUlon,  and  could  not  be 
compelled  to  acc^t  the  services  of  any  other. 
The  defendants  contracted  to  furnish  the  adv- 
ices of  their  stallion,  and  not  the  services  of 
any  other.  Nor  does  It  anywhere  appear  In 
the  statement  of  facto  that  there  was  ever 
any  suggestion  or  intimation  from  the  plain- 
tiff that  he  desired  or  would  acc^t  the  serv- 
ice of  any  other  stallion  in  Ilea  of  that  one 
selected  by  him. 

There  Is  a  dass  of  cases  represented  by 
Butterfleld  T.  Byron,  168  Mass.  617,  27  N.  B. 
667.  12  L.  R.  A.  571.  to  which  It  to  held  that, 
if  one  contracts  to  furnish  labor  and  material 
to  the  construction  of  a  buildtog,  and  his  con- 
tract becomes  Impossible  of  performance  on 
account  of  the  destruction  of  the  building,  h» 
may  recover  pro  rato  for  what  he  has  done 
or  furnished;  and,  on  the  other  hand,  that  the 
owner  of  the  building,  who  has  made  pay- 
mento  to  advance,  to  such  a  case  may  recover 
back  so  much  of  his  money  as  was  an  over 
payment  Bnt  this  doctrine  Is  clearly  Inap- 
plicable to  the  case  at  bar.  As  before  stoted, 
the  contract  price  was  Indivisible,  and  Incapa- 
ble of  apportionment  The  payment  made  by 
the  platotifl  cannot  upon  the  facts  of  this 
case,  be  fairly  deemed  an  overpayment  If, 
tiierefore,  the  platotiff  Is  enUtied  to  recover 
anytiilng,  It  most  be  the  full  amount  of  the 
contract  price.  Bnt  this  would  be  nnjnst  to 
the  defendants.  It  to  true  the  service  actu- 
ally had  was  Ineffectual,  and  of  no  value  to 
the  platotiff.  Bnt  non  constat  that  the  priv- 
ilege of  return  would  have  been  of  any  value. 
The  defendanto  made  no  engagement  of  war- 
ran^  that  any  service  would  be  successful. 

The  abeolnto  part  of  the  contract  was  ex- 
ecuted by  tbe  voluntary  act  of  the  plaintiff  to 
giving  his  negotiable  note  f<v  the  contract 
price,  and  the  contingent  part  became  Impos- 
sible of  performance.  Tba  tntxg  not  ttisn- 
fore  be) 

Jndgmmt  for  dafwidanta. 


OS  H 

OOFBLAND  T.  HBWBTV  st  sL 


(Supreme  Jodldsl  Court  of  Maine.   Jan.  12, 
1900.) 

PEAA  m  iaATamwT— pBinmwiiH  ■tomp- 
Tiom. 

1.  Bzceptions  to  the  niat^ntog  of  a  demurrer 
to  a  plea  in  abatement  cannot  be  bronriit  to  tiie 
law  coort  until  a  diaposal  of  the  action  upos 
the  merlto. 

2.  It  Is  otiierwise  wHh  exceptions  to  inllB^ 
<m  demurrers  to  declaratioiis  or  pleas  to  bar. 

8.  Semblc^  that  a  plea  In  abatement  tot  tht 
nonjoluder  of  co-defendanto  should  avw  the 
residence  of  tbe  supposed  efrdefendanta. 

(OfflctaU 


Kiceptlons  from 
Kwa  county. 
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Action  of  assumpctt  by  OUtct  OtqwUud 
■Cabist  Jamef  H.  H.  Hawett  and  otlien  on  a 
ctmtiact  tor  repairs  on  tiie  Hetfaodlst  Bfrlno* 
pal  Church  in  ThomaBton.  Within  the  time 
pnoTided  by  law,  the  defendants  filed  a  plea  In 
abatonent  alleglnc  n<H)Jotnder  of  other  d»- 
fendants.  To  this  plea  the  defendants  filed  a 
general  demurrer,  which  was  duly  joined. 
Upon  hearing,  the  demmter  was  sustained, 
and  defendants  took  exceptions.  The  plea, 
demurrer,  and  Joinder  were  made  part  of  the 
case.  In  case  the  demurrer  waa  sustained, 
the  defendants  were  to  hare  the  right  to  plead 
over. 

Plea  In  abatement:  "And  now  the  said  de> 
fendanta  come  and  defend,"  etc..  "when," 
fltci.  "and  pray  Judgment  of  the  writ  and  dec- 
laration aforesaid  because  they  say  that  the 
aereral  supposed  promises  In  said  writ  de- 
dared  upon,  If  any  such  were  made,  were 
made  j<dntly  with  R.  B.  Ci^eland,  Levi  Sea- 
vey,  W.  J.  Swift,  L.  O.  Lermond.  J.  &  Tonng, 
and  BylTanns  Hyler,  and  as  a  committee  law- 
fully appointed  by  the  trustees  of  the  Meth- 
odist Episcopal  Church  of  Thonuuton.  In  said 
county  of  Knox,  wbo  are  still  IMag  and  re- 
siding at  Thomaston.  In  said  county,  except 
W.  J.  Swift  who  resides  In  Warren,  In  said 
county,  and  not  by  the  said  defendants  alone, 
and  this  they  are  ready  to  rerlfy.  Where- 
fore, because  said  trustees  are  not  named  in 
said  writ  and  declaration  together  with  the 
said  d^endants,  tbey,  the  said  defendants, 
pray  Judgment  of  the  said  writ,  and  that  the 
same  may  be  quashed,  and  for  coats." 

Exceptions  dismissed. 

Argued  before  PBTKBS.  Q  J.,  and  BOfBRT. 
HASKBLL.  WISWHU^  and  STROUT.  JJ. 

a  IS.  A  A.  B.  UtUefield.  for  plaintiff.  D. 
N.  UorOaod  and  M.  A.  Johnson,  for  defttid- 
antSL 

■  HA8KEEI,,  J,  The  defendants  pleaded  In 
abatement  the  nonjoinder  of  co4ef«idantSb 
The  plalntlfl  demurred,  and  to  the  sustaining 
of  the  demnzrer  the  defendants  had  excep- 
tion, and,  b^re  ETalltng  tbemselVes  <tf  their 
right  to  plead  over  to  the  merits,  .have 
brought  tbelr  oceptlon  here,  with  the  agree- 
ment that,  if  tbelr  exception  be  overruled, 
tbey  may  plead  anew  below. 

The  exception  Is  prematurely  twonght  op. 
Bev.  St  CL  7T,  t  Kt.  It  Is  to  an  Interlocatray 
order,  and  must  await  the  final  determination 
of  the  suit.  Smith  v.  Hunt,  81  Me.  S72,  40 
AtL  606;  State  v.  Brown.  75  Me.  406;  Oun- 
eron  r.  I^ler,  71  Me.  27;  Abbott  v.  Knoiri- 
ton,  81  Me.  77;  Daggett  v.  Chase.  29  Me.  856. 

Pleas  in  abatement  are  collateral  to  the 
merltq  of  the  case^  ai^  flie  sustaining  of  a 
demurrer  to  them  never  ends  the  case,  but 
lather  orders  a  plea  to  the  mnita.  It  bo«^ 
over,  the  demurrer  be  overruled,  and  the  plea 
sustained,  the  aotfam  abates,  and  exceptions 
may  be  brought  up.  for  the  case  ta  ended. 

On  demunera  to  declarations  and  pleadings 
to  the  merits  the  decision  is  a  final  disposition 
of  the  suit,  unless  amendments  or  repleaders 


be  alloved  by  Uw  conrt  oe  by  provlsloiia  of 
stateto,  In  ttie  forthetance  of  Justice;  and 
therefore  aoeb  demorrera  stay  the  cause,  and 
exoeptl(Mis  may  be  entered  here  at  once.  If 
such  exceptions  be  adjudged  frivolous,  and 
Intended  for  delay,  no  r^leader  will  be  al- 
lowed, but  final  Judgment  will  be  ordered. 
Bev.  8t  c.  82,  I  28. 

In  the  siq>erlor  courts  the  rule  Is  otherwise 
by  reason  of  Rev.  St  e,  77,  S  76. 

Semble,  that  the  plea  hi  abatement  is  fatal- 
ly defective,  because  It  fails  to  aver  the  resi- 
dence of  th»  supposed  co-defendants  to  be  In 
the  state  when  the  action  was  Inou^t  Fur- 
bish V.  Robertson,  67  Me.  80;  Bank  v.  MoSher, 
79  Ue.  242,  8  AtL  814;  BeUamr  T.  Ottnib  » 
Me.  108. 

Bxoeptfanu  dlamiueda 

CM  1I«.SM> 

aLBAfiON       8ANITABT  HtLK-OTFPLT 
CO.  ct  aL 

<BnprHne  Judldal  Conrt  of  Maine.   Jan.  U; 

1000.) 

OOKPORATXOM  NOTB-PLBADIHQ— TEBDICT. 

1.  A  promiBBOrj  note  beginiilDK,  "We  promise 
to  pay,'*  and  signed,  "The  Sanitar?  Milk-Supply 
Co.,  T.  A.  Huston,  Trs.,"  Is  the  several  note  of 
the  milk  company,  and  not  the  Joint  note  ot  the 
compaoy  ana  Its  trealiurer. 

2.  Eda,  that  the  note  Is  not  admissible  un- 
der a  declaration  declarinff  upon  It  as  a  Joint 
note  ot  the  corporation  ana  Its  treasurer. 

8.  In  actions  of  contract  sgainat  more  than 
one  defendant,  the  Jury  may  return  a  separate 
verdict  as  to  each  defendant  or  as  to  two  or 
more  defendants  Jointly,  and  Judgments  diall 
be  entered  accordingly. 

(OfficiaU 

Exceptions  from  supnlor  court  Kennebec 

county. 

Action  Xjj  William  A.  Oleason  against  tbm 
Sanitary  Mllk-Snpply  Company  and  Thomas 
A.  Huston.  Verdict  for  plalntiCC.  Motion  for 
new  trial  and  exceptions  by  defendants.  Mo- 
tion and  exceptions  sustained. 

Exceptions  d^endanta.  This  was  an  ac- 
tion of  asBumpMt  brought  against  the  d^end- 
ants  jolntty  xspoa  two  counts;  one  count  set- 
ting out  that  the  said  defendants,  at  Auburn, 
on  the  19th  day  of  September,  1SS&,  by  their 
promlssuy  note  of  that  date,  by  them  signed, 
for  value  received,  prmidsed  W.  A.  Olesson, 
the  plalntilK,  to  pay  him,  or  order,  the  sum 
at  190  and  no  cents,  at  First  National  Bank 
ot  Aubute,  Mb.  The  second  count  was  tiw 
money  count  with  no  specifications. 

In  the  trial  of  the  case  In  the  st^erlor  court 
for  Kennebec  county,  no  dalm  was  made  to 
recover  npoo  any  contract  other  than  that  con- 
tained In  the  note  descilbed  In  tbe  first  count 

It  was  admitted  that  tbe  SanKaiy  BCIIk- 
Supply  Company  was  a  coqioratton  duly  oc^ 
ganlsed  by  law,  and  there  was  testimony  In- 
troduced toidlng  to  show  that  tiie  defendant 
Thomas  A.  Huston  was  treasurer  of  tiie  eat- 
poration  at  the  time  the  note  in  question  was 
given. 

0)  Counsel  for  plaintiff  offered  tn  evUeooa 

the  following  note: 
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"^00,  Anboin,  Ue^  Sept  IMh.  1886. 
Foot  months  after  d&te^  we  promise  to  pay 
to  tbe  <«der  of  W.  A.  Oleeson  ninety  doUara, 
at  Flnt  National  Bank  of  Aubom,  Me.  Value 
recelTed.  Tbe  Sanitary  MUk-SiwIy  Oo^  T. 
A.  Hnsttw.  Treas.** 

Objection  was  taken  by  defendants  on  the 
ground  that  the  note  offered  did  not  conform 
to  the  note  declared  upon.  Bat  the  note  was 
admitted,  subject  to  exception. 

(2)  Tbe  plaintiff  was  called,  and,  having 
been  shown  tbe  note,  the  following  questlcm 
was  put:  "State,  as  fully  and  aecnrately  as 
yon  can  recollect  It,  the  coarasatton  which 
yon  had  with  Huston." 

Objection  was  th«%l^x>n  made  to  any  part 
ot  the  testimony  that  would  tend  to  contrar 
diet  or  Tary  the  note.  Subject  to  such  objec- 
tion, the  plaintiff  farther  testified.  In  answer 
to  questions,  as  follows: 

"Ques.  Did  he  [Hustoi].  or  not,  state  any* 
thing  about  giving  yon  a  company  note? 

"Ans.  I  didn't  hear  him  say  anything  about 
a  company  note;  no,  sir. 

"Ques.  And  your  uuderstandlng  was  that 
you  were  to  receive  whose  note? 

"Ans.  Mr.  Huston's.  That  Is  what  I  siq^ 
posed." 

dS)  Tbe  defeaidants  reanested  the  ft^lowlng 
InstrucUons: 

First  The  omission  to  write  the  word  "by** 
before  the  name  of  T.  A.  Huston,  ipuWng  the 
signature  read,  "The  Sanitaiy  MUk-Supply 
Oo.,  by  T.  A.  Huston,  Trs.,**  does  not  change 
ihe  apparent  character  of  the  Instnunoit. 

Secimd.  The  whole  Instrument  constmed  ti^ 
getber  In  an  Its  parts,  shows  it  to  be  the  sig- 
nature of  the  Sanitary  MUk-SiQply  Oompany, 
and  not  T.  A.  Huston. 

TUrd.  A  joint  promise  having  been  alleged, 
the  action  must  fall  If  the  ertdence  ^ores  a 
promise  by  one  only,  and  not  by  both. 

In  rqiard  to  the  abovereqaested  taistme- 
tions  tiie  court  said:  **l  tUnk  I  have  given 
sufficient  instructions  iQKm  the  pohit  The 
note  Itself,  upon  Its  face,  wonld  not  hold  Hus- 
ton, If  nothing  more  was  shown.  I  thbik  I 
will  mle^  for  tbe  purposes  of  this  case,  that 
the  form  oi  action  Is  sufficient  to  sustain  a 
Judgment  against  the  Mllk-Suiqply  Company." 

The  defendants  also  took  exceptions  to  the 
charge  to  tbe  Jury  as  follows: 

(1)  The  defendants  claimed  that  Qie  note  In 
the  case  must  q»eak  tar  ItedC,  and  must  be 
interpreted  by  tiie  comrt,  and  that  tiie  Jury 
would  not  be  authorized  to  eoni^der  convorssr 
tions  tending  to  contradict  or  vary  tbe  note. 

Upon  this  point  the  court  butmcted  tiie  Jury 
as  follows: 

"Ordhurily  a  promissory  note  pnt  Into  a 
case  by  the  plaintiff  Is  snfflclait  to  make  out 
a  prima  fade  case  against  the  defendant,  If 
the  signature  Is  not  disputed,  and  the  only 
qneBtioo  Is  what  is  called  the  'general  issne^' 
ot  never  prtmiised.  It  Is  not  so  bt  esse  there 
are  any  ambiguities,— any  Indications  upon  the 
note  Itsdf  which  show  that  the  party  attempt- 
ed to  be  boldra  did  not  sign  the  note  In  tbe 


capacity  of  a  maksr.  Is  this  cue  tbe  plaln- 
tiff  was  permitted  to  go  farther,  and  introdace 
•vldaice  having  a  tendency  to  show  that  T.  A. 
Huston,  who  adds  the  letters  Tr.'  «  Tr».V 
after  his  signed  as  maker,  and  with  Hie 
Intention  of  bdog  held  as  maker. 

'*Now,  tilers  is  no  denial  In  this  cane,  so- 
far  as  tiie  Sanitary  Mllk-fiupply  Company  Is 
concerned,  that  that  company  is  bolden.  I  do 
not  understand  that  there  Is  any  pretense  that 
tiiat  company  Is  not  a  maker  of  tbe  nota  Bat 
It  b  dabned  that  the  mllk-«iqiply  company  is 
the  only  maker  of  the  note,  and  that  the  ha""* 
of  T.  A.  Huston,  itoced  aftw  It  on  this  note, 
was  the  name  of  the  agent  who  wrote  the 
name  oC  the  ccMporation,  the  Sanitary  MQk- 
Sopply  Company.  Now,  If  you  shall  find  that 
T.  A.  Huston  simply  acted  as  the  agent  ct 
the  company  In  signing  the  corporation  name, 
why,  then,  be  cannot  be  bolden  as  maker. 
But  If  yoa  dian  find  that  T.  A.  Huston  signed 
that  note  as  a  maker,  intending  to  be  bdd  as 
a  Joint  promisor  on  the  note,  why,  then,  yonr 
T^ict  would  be  against  bim,  alsa 

"Now,  It  has  been  held  in  this  state  that  a 
note  signed  bi  this  way;  and  written  sub- 
stantially  in  this  way,  *We  promise  to  pay  to 
tbe  order  of  A.  B.,'  the  payee,  and  signed 
with  a  corporate  name,  with  a  name  follow- 
ing, and  tbe  added  letters  'Pres.'  or  Treat,' 
is  tbe  note  of  the  corporation  only,  and  does 
not  hold  the  individual.  But  I  have  pennlt> 
ted  evidence  to  be  Introduced  here  to  show 
in  what  capacity  Huston  signed  this  note, 
and,  it  you  shall  be  satisfied  from  tiie  arvl* 
dence  that  he  did  sign  as  maker,  you  wonld 
be  authMized  to  find  a  verdict  against  Um 
as  well  as  against  the  company." 

(2)  The  defendante  claimed  that  the  acthm, 
being  against  them  ae  Joint  promisors,  ooold 
not  be  maintained  in  its  present  form,  upon 
a  cmtract  made  by  one  of  the  Pendants 
alone. 

Upon  this  point  the  court  instructed  tbe 
Jory  as  follows: 

"If  yon  find  that  the  Sanitary  Milk-8npplT 
Company  atone  promised,  and  that  the  name 
of  the  corporation  was  written  In  tiien  bj 
Mr.  fiuston  as  the  agent,  then  yoor  Twdlct 
wonld  be  that  the  defwdant  Sanitary  2111k 
Company  did  promise,  and  assess  damages." 

To  all  tbe  f  w^oli^c  rnllngs  and  Instroe- 
tions  and  refusals  to  Instruct  and  to  tbe  ad- 
misalcm  of  so  ranch  of  the  above-stated  evi- 
dence as  was  admitted  against  the  defend- 
ants' objection  and  exception,  the  deftandants 
excepted. 

Verdict  vras  for  plaintiff  toe  f82JKL 

Argued  before  PETERS,  a  and  HAS- 
KELL, WISWELL,  SAYAGB;  and  VOQ- 
LEE.  JJ. 

W.  a  Pbllbrook  and  a  W.  Hnssey,  for 
plaintiff.  H.  W.  Oakes.  J.  A.  PolaUsr,  and 
F.  B.  Ladden,  for  defendants. 

HASKBtJ<^  J.  Assumpsit  against  two  de- 
fendante uiwn  their  joint  promissory  not& 
Plaintiff  read  in  evidence,  snbject  to  azcep 
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Uon,  a  promissory  note  begtamlnc,  "W©  parom- 
iSB  to  pay/*  and  signed,  "The  Sanltavy  UUk 
Cou,  T.  A.  HostoD.  Tn."  TbSm  wu  the  ser- 
eral  note  ot  the  milk  companr.  and  not  tbe 
Joint  aote  of  tbe  company  and  Its  treasurer. 
Draper  t.  Heating  Oo^  6  Allen.  888;  MUler 
V.  Boacta,  ISO  Bfasa.  140,  22  M.  B.  aM,  6  L, 
B.  A.  71.  Tbe  note  was  ttmetore  fnadmlssl- 
ble  OBder  tbe  count  tbat  mlsdescribed  It;  tor 
tbat  describes  a  joint  note,  wliUe  ttie  nota 
admitted  was  a  sereral  note^  AtUna  v. 
Brown.  CO  He.  9a 

Under  tbe  money  coont  tbe  pVi«*Hr  migbt 
recover  of  tbe  milk  company,  as  be  seems  ta 
have  taken  Its  several  note  In  payment  ot 
bis  debt.  Tbla  be  may  do  by  force  of  Ber. 
St  &  82, 1 M:  'Tn  actions  of  contract  againit 
more  tban  one  defendant,  the  Jury  may  re- 
turn a  separate  verdict  as  to  eacb  defwidant, 
or  as  to  two  or  mm  def«idantfl  Jointly,  and 
Judgments  aball  t>e  entwed  accordiiuKly*'' 
Smltb  v.^  Lcximls,  72  Me.  U;  OuUe  v.  Foun- 
dry Ca.  Id.  167. 

The  judge  allowed  the  Jury  to  determine 
In  what  capacity  Uie  defendant  Husttm  sign- 
ed the  note.  Tbls  was  error.  The  note 
q»eaka  for  Itself.  Tbe  verdict  was  against 
both  defendants.  It  should  hava  bean 
against  the  milk  company  only. 

Motion  and  exceptions  soitalned. 


(H  H*.  SET) 

KNIQHTS  V.  BBOWK  ct  aL 
BBIDOBS  V.  BBIDGSa. 

ffnpwae  Judicial  Coart  of  M^ne.   Jul  H, 

1900.) 

CONTRACT  MADS  ON  SUNDAY— RBS0IB8X0N- 
TENDBR— ACTION  FOR  TORT. 

1.  It  to  now  provided  by  statute  (Bev.  St  a 
82,  i  116)  that  peraoDfl  receiving  a  valuable 
conaideratlon  for  a  contract  made  on  Sqd- 
day  shall  not  defend  egalnat  it,  on  tbat  ground, 
antil  they  first  ahall  have  restored  the  con- 
sideration. The  defendant  sold  a  horse  on 
Sunday,  with  warranty,  to  the  plaintiff,  who 
tendered  a  return  of  it.  which  was  refused. 
Held,  that  the  tender  rescinded  the  contract, 
and  the  purchase  mon^  became  the  jdalntUTs; 
also,  that  the  aame'resnlt  would  follow  In  an 
action  upon  the  ooatraet  for  breach  of  war- 
ranty. 

2.  By  St  1895,  e.  129.  It  la  enacted  that  Act 
1821.  c.  9  (Bev.  St  c  124«  |  20),  ahall  not  bar 
any  action  for  tort  or  injury  suffered  on  Sun- 
day. Where  the  plaintiff  suffered  an  injury  on 
Sunday  through  the  defendant's  negligently  let- 

Rtlng  Um  an  unsafe  carriage,  Aeld,  that  the 
laintiff  may  have  assumpsit  for  breach  of  an 
nplled  warranty  to  fnmlah  a  saltaUe  carriage^ 
or  case  for  negUgeDcc  in  not  dc4ng  wa, 
(Offldal.) 

Exceptions  from  supreme  Judicial  court 
7ork  and  Somerset  counties: 

Action  by  Am^  D.  Knli^ts  agaiDat  lUdi- 
ard  W.  Brovrn  and  another,  and  Iqr  John  B. 
Bridges  against  Albert  Bridges.  Nonsuit  or- 
dcved  In  both  cases,  and  i^alntUEs  aceeifL 
SiaceptkHis  sustained. 

The  flrst  case  was  an  actton  of  assumpsit, 
the  dedaratlon  containing  counts  t<a  money 
had  and  zecalTed.  acoonat  aunpwd.  and  aa 


omnibus  count,  to  recover  paid  the 
plaintiff  to  the  defendant  tgr  a  horse  on  Sun- 
day. 

The  plaintiff  introduced  evidence  tending  to 
■how  the  purchase^  and  a  warranty  that  the 
horse  was  sound  ukd  safe  fw  plaintUTs  irlfe 
and  son  to  drive;  that  he  relied  <m  tbe  war- 
ranty; that  the  horse  proved  to  be  unsound 
and  unsafe;  and  that  aftw  two  we^  ha  xa> 
turned  tbe  horse  to  tbe  defendant  who  la- 
fosed  to  reCond  tbe  money. 

The  presiding  Justice  ruled  that  an  action 
tot  a  toeach  of  the  contract  of  warranty.  It 
being  a  Sunday  contract,  coold  not  be  main^ 
t^ned,  and  ordered  a  nonsuit 

The  idalntlff  was  allowed  ezceptloDs  to  tbe 
nUlDg  and  ordw  of  the  court 

As  appears  by  tbe  bnl  of  azceptlons.  tfia 
seoMid  casa  was  an  action  of  tba  caaa  bno^t 
to  recover  damages  on  an  Implied  vrarranty 
by  aUvery-etable  keeper  tbat  the  csirlage  was 
safe  and  suitable  in  kind  for  tbe  purpose  for 
which  It  was  let  to  wit  to  ride  about  town. 
There  was  evidence  Introduced  by  the  plain- 
tiff tendtaig  to  prove  tbat  the  purpoee  of  the 
ride  waa  to  tska  the  atar.  There  waa  also  avlp 
deuce  in  the  case  tending  to  prove  tbat  the 
hind  seat  of  tlu  carriage,  fW  vnnt  of  sufllr 
dent  fawtenlng,  t^ped  ovm,  and  allowed  the 
l^alntlff  to  fall  oat  backwards.  In  consequence 
of  which  aha  received  injuries.  The  hiring  of 
ttie  canriage  waa  on  Sunday,  and  the  acddot 
occurred  on  Sunday  aftemow  before  sunset 
After  the  evidence  for  the  plaintiff  waa  all 
taken  out,  the  defendant  moved  a  nonsuit  on 
the  ground  that  the  contract  of  hiring  was  an 
Illegal  contract,  and  fell  wlthhi  the  prorlsloas 
of  Rev.  Bt  c  124.  i  20,  and  was  void.  Tho 
presiding  Justice  upon  the  foregoing  evidence 
ordered  a  nonsidt 

Tbe  dedazatkm  waa  a  part  of  tha  caaa. 

*a>eclamtloa. 

"In  a  plea  of  tbe  case,  for  that  on  the  14th 
day  of  August  A.  D.  1808»  at  Skowbegaa, 
aforesaid,  the  defendants  owned,  contmlled. 
and  managed  a  llveiy  stable,  and  vrera  n- 
gaged  hi  letting  teama  to  the  public  for  hire. 
That  fm  the  said  14tb  day  of  Aoguat,  1888. 
at  said  Skowbegaa.  tha  said  plaintiff  pnwaiad 
one  Charles  H.  Folsom  to  hbe  of  said  deCenil- 
ants  a  team  for  her  use,  for  tha  pmpoae  of 
riding.  The  said  team  eondsted  «f  a  hocaa 
and  a  two-seated  wagon;  and  tbe  plaintiff 
avers  that  it  waa  tha  duty  ot  tbe  laid  defend- 
ants to  funUsh  for  her  use  a  safa^  anltaUs^ 
and  snffl(dent  wagCMi.  but  that  the  defendanta, 
whoDy  unmhidf  ul  of  tbdr  duty,  careleaaiy  and 
negligently,  without  doe  care,  and  vritbout  no- 
ticing her  or  the  said  Charles  H.  Folsom. 
furnished  fw  her  use  an  unsafe,  insufficient 
and  nnsnitaUe  wagon;  tbat  tbe  back  seat  oC 
said  wagon  was  dangerous  and  defective^  and 
unsecured  and  improperly  fastened  to  the 
body  of  the  wagon,  all  of  which  was  known 
to  said  defendanti,  but  unknown  to  the  pbdn- 
tiff;  that  while  hi  the  ocerdse  ot  due  care, 
the  jiaiwHiv  vaa  rifling  upon  the  public  sUaata 
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of  laid  Skowhefts,  to  wit,  tip  the  bill  00  Smo- 
mer  Btreet,  the  bone  trareUnc  at  a  walk, 
when  the  back  seat  of  said  wagon  tipped  OT«r 
bf  reason  of  its  Inaecnre.  unsafe,  and  danger- 
ous fastening,  and  the  plaintiff  was  tbfon 
Tloletitij  apoa  the  groimd,"  etc. 

Flea,  general  ImMh  not  gnllty. 

Axgned  before  PWIEB8,  a  and  HAB> 
KBLL,  WISWBLL,  8TBOUT,  and  FOGUEB, 
JJ. 

J.  O.  Stewart,  for  plaintiff  Knlghta  7or- 
reet  Goodwin,  for  plaintiff  Bridges.  O.  F.  * 
Leroy  Haley,  for  defendants  Brown  and  an^ 
vtber.  B.  N.  UerrUl.  for  defendant  Bridget, 

HASKBLU  3,  Tbew  two  caaei  torn  npon 
the  conatraetkn  of  the  same  atatnte,  and  art 
therefore  considered  in  one  <^>lnloB. 

The  flnt  lean  action  of  amunptlt  to  recorer 
the  purchase  mooey  paid  for  a  hone  bought  00 
Bnnday.  The  plaintUf  tendwed  a  return  of 
the  horee  for  breach  of  warranty  of  sound- 
aeaii^  wbldi  wu  refused,  and  anea  for  the 
price  paid  tn*  tt  Urn  sale  was  on  Bnnday. 
The  plaintiff  was  nonsolt,  and  bas  exception. 

The  aeeood  Is  an  actl<m  on  tbe  case  to  re- 
eover  damages  snstalned  tm  negUgentiir  let* 
ting  a  ear*lafe  that  was  unsafe  and  nnsnltaUe 
for  the  Qsev  for  which  It  had  been  hired.  The 
hiring  was  on  Sunday,  and  the  damage  snf- 
fexed  was  on  Sunday.  The  plaintiff  was  non- 
suit, and  has  exception. 

To  both  cases,  section  20,  c.  124,  Ber.  Bt, 
Is  Inteposed  as  a  defense.  In  repU,  section 
iM,  e.  62,  Id^  Is  InToked  In  the  first  case, 
and  Acts  1896,  c.  129,  In  the  second  case.  The 
former  statute,  Inherited  from  Mnssaehn- 
setts,  was  i^cai  fba  erectkMi  of  onr  state  ett> 
aotsd  In  Acts  1821,  c  9,  I  &  Among  other 
things,  It  problUts  business,  except  works  ot 
charity  or  beoesslty,  npon  the  Lord's  Day. 
By  a  long  line  of  decisions,  this  court  bas 
h^  that,  by  reason  of  thst  statute^  a  con- 
tract  made  on  Sunday  Is  Told  between  the 
pertlee,  and  that  the  conaideration  therefor 
cannot  be  ncorered  back,  and  that  a  tort 
arising  from  such  contract  will  not  support 
an  action  for  damages.  Towie  t.  I^r^Mo^ 
M  Me^  4M;  BUton  t.  Houghton.  8S  Me.  148; 
Morton  t.  Oloster,  46  Ma,  820;  Bsnfc  t.  Msy- 
berry.  48  Me.  196;  Pope  t.  Unn.  60  Me.  88; 
fnuock  T.  Webb,  86  Ma.  100;  Parker  r.  Lat' 
ner.  60  Me.  628;  Plalsted  ▼.  Palmer,  68  Mou 
676;  Meader  t.  Whiter  6S  Msu  00;  Mace  r. 
Putnam,  71  Me.  238;  Bank  t.  Ktngsley,  84 
Meu  111.  24  AtL  704. 

This  act  of  1821  was  found.  In  practice,  to 
work  a  fraud,  by  allowing  one  party  to  a 
Sunday  contract  to  retain  bis  fruit  of  the 
traasactlon,  and  to  give  the  other  par^ 
none;  so  the  legislature.  In  1880  (Rev.  St 
c.  82, 1  HQ),  Miaeted  that  he  who  reeelres  a 
Talnable  c«iBtto»tion  for  a  eoutraet  made 
on  Sunday  shall  not  defend  against  It  on 
that  ground  until  he  restores  the  conaldera- 
tloo;  that  1^  if  taa  will  npndiats  the  con- 


tract he  must  flat  restore  his  gains  from  It, 
—a  wholesome  doctrine,  that  will  not  allow 
a  desecration  nt  tbm  Loid'a  Dsy  to  bseomo  a 

tibeat 

In  the  first  case  at  bar,  the  defendant  siHd 
a  diseased  hMse  tot  sound,  took  the  pui>- 
chase  money  ae  the  price  of  a  sound  horse, 
and  tries  to  keep  It  because  be  cheated  on 
Sunday,  or  warranted  the  horse  sound  oa 
Sunday,  both  of  which  he  might  do  under 
the  statute  of  ISZL  and  not  be  accountable 
therefor.  The  Dl&lntlff  tendered  a  return  of 
the  horse,  which  was  refused.  The  tender 
operated  to  rescind  the  contract.  It  restor- 
ed the  parties  to  the  same  conditl<Ki  they 
were  In  before  the  sale,  and  the  purchase 
numey  became  the  plaintiff's.  The  defend- 
ant cannot  resist  Its  return  because  of  tbe 
old  Sunday  law.  The  same  result  would 
baTe  followed  had  the  plaintiff  sued  upon 
the  contract  for  a  breach  of  warranty.  The 
defendant  could  not  then  have  defended  un- 
til he  had  returned  the  consideration  that  be 
bad  received  for  making  the  warranty. 
Sucb  return  would  have  precluded  a  recov- 
ery, for  tbe  damages  might  have  been  man 
than  the  price  paid,  had  not  the  contract 
been  void;  for  the  pIMntiff  would  have  been 
entitled  to  the  benefit  of  his  bargaln.-4hat 
Is.  the  horse,  U  sound,  might  have  been 
worth  more  than  tbe  purchase  price  above 
what  be  was  worth  In  tbe  condition  sold,  un- 
sound. A  return  of  the  horse,  followed  by 
a  suit  for  the  price  paid,  amounts  to  substan- 
tially the  same  thing  as  a  suit  tor  breach  of 
the  warranty.  In  either  case  the  statute  oC 
1880  bars  the  defense  of  Sunday  contract  un- 
til tbe  price  paid  shall  have  been  returned. 
Wentworth  v.  Woodstde,  79  Me.  180,  8  AtL 
763;  Berry  v.  Clary,  77  Me.  482,  1  AtL  900; 
Bank  V.  KiDgsley,  supra. 

In  tbe  second  case  at  bar,  the  plaintiff  pro- 
eured  another  to  hire  for  her,  on  Sunday,  a 
horse  and  carriage  for  driving.  The  car- 
riage let  was  unsafe^  whereby  tbe  plaintiff 
was  injured.  She  sues  for  damages  rec^ved 
from  the  defective  carriage  while  driving  m 
Sunday.  Tbe  act  of  1881,  as  before  seen, 
would  bar  recovery  (Wbeelden  t.  I^yford.  81 
Me.  IM.  24  AtL  793);  but  the  leglslatcrs 
enacted  In  Acts  1806,  c.  129.  that  the  act  of 
1821  (Sev.  St  6  124^  I  20)  sbaU  not  bar  '*mar 
action  for  a  tort  or  Injury  sufleied  on  Sun- 
day." Tbe  plataiturs  Injury  was  snffftred  on 
Sunday  defendants*  tort;  that  1^  thdr 
negligence  in  letting  an  unsafe  carriage.  It 
matters  not  whether  the  plaintiff's  acdom  be 
assumpsit  for  breach  of  an  implied  warranty 
to  furnish  a  suitable  carriage  or  case  for 
negligence  in  not  so  doing.  In  either  case, 
tbe  action  wonU  be  for  an  '^nry  suffered" 
oa  Sunday,  and  this  tbe  act  of  1895  rapress- 
ly  excepts  from  tlw  opoatton  the  statnts 
otl821. 

Bxceptiona  sustained. 

Both  actions  to  stand  te  trioL 
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QBBBNIrnAfl*  T.  OAULAGHBOL 
Otovnw  Jodldtl  Conrt  «C  lialnt.   Ju.  IX 

1900.) 

•ALM-AOTlbK  FOR  PBICni-DBLIWT— 

1.  An  MtioB  for  the  price  of  foodi  aold  and 
MlTered  cannot  be  maintained  nDtU  dellrery  be 
^ored.  Proof  of  tender  and  refusal  1«  not  sniB* 
aent. 

2.  If  delivery  la  nncondltlonal,  the  i^ntifl 
dioold  recdTe  the  emitmct  j^^ce,  and  a  Tcrdiet 
in  bis  favor  abonld  stand. 

5.  If  the  deUvery  is  conditional,  then  the  price 
named  in  the  condition  only  can  be  recovered, 
and  a  verdict  otherwise  tor  the  plalatllf  mnst 
be  aet  a^de  as  against  law. 

4.  Actual  delfvei7  to  and  aooeptanoe  by  the 
porchaser  of  the  goods  saed  for  Is  essentiaL 
The  title  to  the  goods  may  have  passed  subject 
only  to  the  vendor's  lien  for  the  price,  yet;  ao 
long  as  that  attaches,  this  form  of  action  does 
not  apply. 

6.  Tbe  remedy  in  such  case  Is  breach  of  the 
contract  of  bargain  and  sale,  where  the  rule  of 
damages  In  favor  of  tbe  vendor  is  not  the  con- 
tract  price,  but  the  difference  between  It  and  the 
valae  of  the  goods  retained,  for  be  should  not 
keep  the  goocm  and  have  their  price  too. 

Eeld,  in  this  case,  that  an  anconditlonal 
delivery  of  the  goods,  the  price  of  which  ts  sued 
for.  Is  not  proved,  and  the  verdict  for  the  same 
la  therefore  wronaow;  and  mnat  ba  nt  aaide. 
(Official.) 

Action  by  Levi  Greenleaf  against  Samnel  J. 
Gallagher.  Judgment  for  plaintiff.  Defend* 
aut  moved  tor  new  trial.   Motion  sustained. 

Argued  before  PBTBRS,  O.  J.,  and  HAB- 
KELU  WISWflLIi.  STBOUT,  SAVAGEl.  and 
VOGLER,  J  J. 

L.  Greenleaf,  for  plalndff.  A  W.  WUta- 
hamm,  for  dtfendast 

HASKEUi,  J.  Assumpsit  for  goods  fold 
and  delivered.  The  writ  contains  two  counts. 
'Bte  first  Is  for  a  book  salA  and  delivered  vo- 
der special  contract  Tbe  second  is  account 
annexed  for  the  same.  The  verdict  was  for 
^alntur  for  986.92,  and  the  defendant  moves 
fttr  a  new  trliu. 

The  special  contract  Is  In  writing  of  the  fol- 
lowing tenor: 

"935.00.    Dec.  9th,  New  Bngland 

Uagazine,  Boston,  Mass.:  Please  send  me  tme 
copy  of  your  complete  work  entitled  'Men  of 
Progress,'  to  be  Issued  In  one  large  royal  oc- 
tavo volume,  with  portraits  And  biographical 
■ketches  of  representative  men  of  the  state 
of  Maine,  for  which  1  agree  to  pay  yon  or 
order  tbe  sum  of  tbirty-flve  dollars  upcm  issue 
of  the  part  containing  my  sketch  and  portrait, 
and  delivery  of  the  photo-engraved  plate  of  the 
portrait  of  myself.  My  photograph  and  data 
for  sketch  I  promise  to  furnish  within  thirty 
daya,  or  pay  the  above-mentioned  sum  npon 
delivery  of  the  work.  Name:  S.  J.  Gallagher. 
Address:   Togua,  Me." 

That  contract  Is  to  deliver  one  volume  of 
"Men  of  Progress,**  containing  defendant's 
iifcetch  and  portrait,  he  to  furnish  sketch  and 
pvtrait  within  SO  days  and  pay  985  vpaa  laaoe 
of  part  containing  tbe  sketch  and  pottnUt  or 
the  aame  upon  dellvoy  of  tbe  book. 


The  upshot  of  It  Is  that  defendant,  If  be 
•leets  to  furnish  sketch  and  portrait,  agrees 
to  pay  the  936  when  tbe  "part"  containing  the 
aame  ahall  ba  issued,  but,  If  he  does  not  for- 
nlah  tbe  sketch  and  portrait,  then  his  paymmt 
la  deferred  nntll  delivery  of  the  book;  but  he 
la  to  pay  anyhow. 

The  evidence  shows  that  tbe  defendant  did 
not  furnish  the  ^etch  and  portrait,  and  that 
the  book  was  left  at  hla  office,  in  his  presenee, 
without  tbem.  The  only  competent  evidence 
of  delivery  Is  the  defendant's  own  testimony, 
which  la  uncontradicted.  He  says  that  wh«i 
tbe  book  was  tendered  to  blm  at  hla  office  he 
at  first  refused  to  receive  It  bat  a  friend  dn^ 
ping  in  said  to  the  agent:  "Why  don't  yon 
let  him  hhve  it  on  the  same  conditions  that  he 
left  mine,— that  he  would  take  it  at  the  pub- 
lisher's prices.  I  Mid  <No*  at  first  •  •  * 
Finally  I  consented  that  he  should  leave  it  on 
the  same  conditions.  He  says,  *I  will  leave  It 
on  those  conditlcma,  will  IT  and  1  said.  Tea 
sir;  and  nothing  more  was  said  about  It  really 
of  any  consequence.  He  left  the  tioelk,  and 
went  off,  and  the  book  Is  on  the  top  ot  my 
desk,  and  has  never  been  opoied." 

This  action  cannot  be  maintained  imtll  deliv- 
ery be  proved.  If  unconditional,  tbe  i^alnttff 
Bhonld  receive  the  contract  price,  and  the  ver- 
dict must  stand.  If  conditional,  then  the  price 
named  In  the  condition  can  only  be  recovered, 
and  the  verdict  moat  be  set  aside  aa  against 
taiw. 

In  actlona  for  gooda  sold  and  delivered  "ae- 
toal  d^very  to  and  acceptance  by  the  por- 
diaser  of  tbe  goods  sued  for  Is  essentiaL** 
Atwood  V.  Locaa,  5S  Me.  50&  Tbe  title  to  the 
goods  may  have  passed,  subject  cmly  to  the 
vendor's  lien  for  the  price,  yet  so  long  aa  that 
attafdies  this  form  of  action  does  not  apply. 
Hie  remedy  In  sudi  ease  la  for  breach  of  the 
contract  of  bargain  and  aale,  where  the  rale 
of  damages  In  fiivor  of  the  vendor  Is  not  the 
contract  price,  but  tbe  dlflFerenoe  between  It 
and  the  valoe  of  the  goods  retained,  fOr  be 
ahotild  not  keep  the  goods,  and  have  their 
price  too.  A  vendor's  lien  presupposes  that 
tbe  title  has  passed,  for  tbe  Uen  cannot  attach 
to  one's  own  goods.  The  delivery  may  have 
been  anfflclent  to  pass  the  title,  bnt  the  pos- 
■esslon  Is  retained  to  uphold  tbe  Hen.  Merrill 
r.  Parker,  24  Ma.  89,  is  sometimes  dted  as 
against  this  doctrine,  bat  on  reference  to  tibe 
errata  at  the  end  of  the  volume  It  will  be 
seen  that  tbe  apparent  dissenting  opinion  of 
Sbepley,  J..,  fa  really  the  opbilcm  of  the  court, 
and  apim  which  )uc^ni«it  was  rendered,  and 
which  supports  tbe  doctrine  of  tttls  opinion. 
Nor  are  we  aware  of  any  opinion  ot  this  court 
agataist  It.  Where  the  vendee  taa^  not  main- 
tain trover  i^atnst  the  vendor  for  the  goods, 
be  should  not  have  an  action  for  tbe  price  as 
goods  sold  and  delivered,  bnt  damages  mly 
for  the  breach  of  tiie  contract  of  bft^aln  and 
Bale.  Edwards  v.  Ralbnad,  M  M&  111.  In 
Btate  V.  Intoxicating  Liquors,  78  Me.  278,  Mot- 
rill  V.  Parker  Is  dted  to  npAioId  the  doctrine 
that  tbe  title  to  mercbandiae  forwarded  <X  O. 
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D.  pasBed  when  Oi«  barsaln  vu  itnidE;  and 
that  case  Is  asaln  cited  In  State  t.  Peters,  91 
Me.  S7,  S9  Atl.  842,  to  t&e  same  doctrine, 
which  Is  perfectly  sotmd,  bat  by  chance  the 
further  apparent  doctrine  of  Merrill  t.  Parker 
Is  given  In  dlctam  not  strictly  accurate  that 
"the  vendor  coald  sne  for  the  price."  The  two 
cases,  Wing  t.  dark,  24  Me.  866,  and  Chase 
V.  Wlllard,  57  Me.  157,  dted  with  MerrlU  t. 
Parker,  sustain  the  doctrine  of  State  t.  Intox- 
icating Llqaors,  but  not  tbe  dictum.  Ther 
hold  that,  as  tbe  title  passed  when  tbe  bar- 
gain was  struck,  loss  of  tbe  goods  by  fire  and 
by  theft,  before  actual  dellveir,  fell  upon  the 
Tende& 

To  maintain  this  form  of  action,  actual  de- 
livery and  acceptance  must  appear.  Tender 
and  refusal  will  not  do.  Moody  t.  Brown,  34 
Me.  107;  Atwood  r.  Lucas,  58  Me.  508.  In 
the  latter  case  It  is  said:  "It  is  laid  down  by 
Mr.  Saunders  that,  to  support  an  action  for 
goods  sold  and  delivered,  the  plaintUT  must 
prove  not  only  such  a  delivery  as  will  vest  the 
property -In  tbe  goods  In  the  defeildant,  but 
such  a  delivery  as  will  devest  himself  of  all 
lien  upon  the  goods,  and  emible  the  defendant 
to  maintain  trover  for  them  without  paying  or 
offering  to  pay  for  them.  Saund.  PI.  &  Ev. 
586."  Tbe  same  doctrine  1b  indorsed  In  Ed- 
wards V.  Railroad,  54  Me.  105;  Means  v.  Wil- 
liamson, 37  Me.  666;  Pettengill  v.  Merrill.  47 
Me.  109;  Gooch  v.  Holmes,  41  M&  52a 

In  Tufts  V.  Orewer,  83  Me.  412.  22  Atl.  382, 
the  court  says:  "A  tender  does  not.  in  our 
law,  transfer  the  title  to  tbe  vendee.  Tbe 
facts  show  that  the  plaintiff  was  to  retain  title 
to  the  fotmtaln  until  tbe  price  should  be  paid. 
But  tbe  defendant  refused  to  make  the  par- 
tial cash  payment  called  for  by  the  terms  of 
the  sale,  or  to  accept  any  possession  or  control 
of  the  property;  so  that  even  an  equitable 
title  to  tbe  property  did  not  pass  to  him." 

Actual  acceptance  of  delivery  may  some- 
times be  Inferred  from  the  conduct  of  tbe 
parties.  "Sll«ice  and  delay  for  an  unreason- 
able time  are  conclusive  evidence  of  accept- 
ancen  The  burden  of  action  is  upon  tbe  buy- 
er, and  be  must  seasonably  notify  the  seller  of 
his  refusal  to  accept  tbe  goods."  White  v. 
Harvey,  86  Me.  212,  27  AU.  106.  See  Foml- 
tuxe  Co.  V.  HiU,  87  Me.  IS.  32  AU.  712;  Goalai 
V.  GampbeU,  88  Me.  450.  34  Atl.  265. 

In  the  case  at  bar  the  book  ordered  was 
tendered  to  tbe  defoidant,  who  refused  ac- 
ceptance. It  thereby  did  not  become  the  prop- 
er^ of  defendant,  and  this  action  for  goods 
sold  and  delivered  cannot  be  maintained,  ex- 
cept on  the  general  count  for  goods  sold  and 
delivered  by  virtue  of  defendant's  acceptance 
of  the  book  upon  new  terms  thm  made  blm 
by  plaintUTs  traveling  man,  who  tendered  tbe 
book.  Those  terms  were  payment  at  tbe  pub- 
Usber's  price.  The  evidence  fails  to  disclose 
what  that  price  was,  and  therefore  the  verdict 
cannot  be  said  to  rest  upon  tbe  new  contract 
Indeed,  the  fair  inference  is  that  It  does  not, 
for  the  publisher's  price  for  a  single  voltmie  is 
not  Ukel7  to  be  93&8%  including  Interest.  If 


It  be  said  that  the  new  terms  were  unautlior- 

Ized  b7  the  pabUshers,  and  not  binding  upon 
them,  althoi^b  made  by  their  agent  then  de- 
fendant Is  not  bound  thereby,  as  no  title  to 
the  book  passed  to  him.  because  bis  aocept- 
ance  under  a  void  contract  would  be  no  accept- 
ance. Wood  T.  Ffauon,  8»  He.  490;  U  AO. 
265. 

Motion  Mists  fnafl.   Verdict  weA  asUa. 


(SS  Ho^  S8S} 

UAINB  WATBB  CO.  v.  GITT  OF  WATHB- 
TILLBL 

(Snprnna  Judicial  Oonrt  of  Halne.   Vib.  8; 

1900.) 

HtTNICIPAZi  CORPOBATIONS-WATBR  COKPAHT 
~00NTRA0TS-4AXATUm— EZBUFnOKOu 

1.  A  dty  or  town  may  make  a  valid  con- 
tract with  a  water  company,  wherdn.  In  con- 
sideration of  tbe  agreement  of  the  company  to 
furnish  a  supply  of  water  for  municipal  pur- 
poses, it  agrees  to  pay  therefor,  In  addition  to  a 
specified  Bum  of  money,  another  sum  each  year 

ual  to  tbe  amount  of  tax  that  may  be  «s»e— 
for  that  year  upon  the  company^s  property, 
provided  that  the  consideration  for  this  agree- 
ment upon  the  part  of  the  municipality  la  rea- 
sonably adejinate,  and  that  the  contract  In  oth- 
er respects  is  reasonable  and  fair. 

2.  Although  such  a  contract  may  be  made  for 
the  purpose  of  exempting  from  taxation  the 
property  of  the  contracting  corporation,  and  tbe 
form  adopted  may  be  merely  intended  to  eorez' 
with  the  semblance  of  legality  an  illegal  at- 
tempt to  exempt  property  from  taxation,  with- 
out a  fair  return  therefor,  this  is  not  necessari- 
ly so;  and  the  validity  of  the  contract  will  de- 
pend upon  the  circumstances  of  each  case. 

3.  lbs  term  "exemption"  implies  a  relesM 
from  some  burden,  duty,  or  obligation.  It  can- 
not be  properly  said  that  a  corporation,  which, 
for  a  valuable  and  adequate  consideration,  ob- 
tains the  agreement  of  the  mnnicipaiity  in 
which  it  is  located  to  reimburse  It  tor  the 
amount  of  taxes  that  it  will  be  obliged  to  pay, 
is  thereby  exempted  or  released  from  tlia  bai^ 
den  of  paying  its  just  proportion  of  taxes. 

4.  Had,  that  tbe  contract  involved  in  tliis 
case  was  fair  and  reasonable  when  made;  tliat 
the  dty  thereby  received  an  amiriy  adequate 
consideration  for  its  agreement,  and  haa  since 
received  a  fair  equivalent  for  its  payments; 
and  that  the  contract  was  not  intended  as  tbe 
cover  of  an  illegal  attempt  to  nempt  the  com- 
pany's property  from  taxatitm. 

6.  Nor  is  such  a  contract,  when  made  la 
good  faith,  and  when  its  terms  are  reasonable 
and  fair,  contrary  to  public  policy.  In  many 
cases  it  may  be  absolutely  necessary  for  a  dty 
or  town  to  make  a  water  contract  tttr  a  tern 
of  years,  In  order  to  obtain  the  creat  benefit 
of  a  sufficient  water  supply  for  the  protectioa 
of  the  property  of  its  Inhabitants  against  fiie, 
to  provide  for  the  health  of  its  doaens  by  a 
proper  sewer  system,  and  for  otltw  mnni^i^ 
purposes.  Sudi  a  contract  must  contain  some 
elements  of  uncertainty  as  to  compensation,  be- 
cause of  the  uncertainty  of  the  extent  of  water 
service  that  may  be  required  in  tbe  future  hg 
reason  of  the  growth  of  a  mnnldpalitjr  ia  pog» 
lation  and  the  Increaae  «t  its  nseda. 

(Official.) 

Report  from  stqireme  judicial  court,  Kenns* 
bee  county. 

Action  by  tbe  Maine  Water  nnmjmnj 
against  the  dty  of  Watervlltab  Qua  Mporlsd. 
Judgment  tot  plaintiff. 
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This  wu  an  action  ot  debt,  to  reooTW  tba 
som  of  9924,  wblcb  the  plaintiff  claimed  was 
dn«  to  It  on  September  ^  1807,  for  water 
Berrlce  rendered  by  it  to  tbe  dty  of  Water- 
Tllle  under  its  contract  of  January  21,  1890l 
Plea,  general  Issne  and  brief  Btat«nent: 

"And.  for  a  brief  statement  of  apedal  mat> 
ter  of  defense  to  be  used  ilnder  the  general 
Issue  pleaded,  the  said  defendants  further  say 
tliat  the  alleged  contract  of  January  21.  1800, 
referred  to  and  set  ap  in  plalntUTs  declara-- 
tion,  was  not  made  for  and  upon  tlie  oonsld- 
watlon  thertin  exuHnaed,  but  that  the  ezpres- 
sion  of  consideratloo  thexefn  was  fraudulent^ 
l7  inserted  for  the  purpose  of  conoeallpg  the 
true  character  of  said  contract,  and  making 
it  appear  to  be  legal  and  proper,  when  in 
truth  and  In  fact  the  real  agreement  and  un- 
derstanding between  tiie  parties  who  subscrib- 
ed and  executed  said  pretended  contract  was 
Illegal  and  Improper. 

"And  defendants  further  say  tiiat  the  real 
meaning  and  IntentlMi  of  the  parties  to  said 
alleged  contract  and  the  real  purpose  and  ob- 
ject thereof  was  to  exempt  plaintiff's  prop- 
erty from  taxation  In  contravention  of  the 
principles  of  the  constitution  pertaining  to 
such  subjects. 

"And  defendants  further  say  that  It  was 
also  the  real  meaning  and  Intention  of  the 
parties  to  said  alleged  contract,  and  one  of 
the  real  purposes  and  objects  thereof,  to  il- 
legally limit  and  control  the  action  of  fbe  as- 
sessorB*of  said  in  the  performance  of  ttie 
duties  Imposed  upon  them  by  law. 

"And  defendants  fnrthw  say  that  said  pre- 
tended written  contract  is  utterly  Illegal  and 
Told,  for  want  of  power  or  authority  on  the 
part  of  defendants*  agent  who  pretended  to 
execute  the  same."   

Aivued  before  PETERS.  0.  and  HAS> 
KBLU  WISWELU  STBOUT,  SATAOE,  and 
F06LEB.  JJ. 

H.  M.  Heath  and  O.  L.  Andrews,  for  plain* 
UflL  H.  D.  Baton,  Qty  6oL,  tot  defoidant 

WISWBLL,  J.  Oa  Uky  S,  1887,  the  Wa- 
tervUle  Water  Company,  the  predecessor  of  the 
plaintiff  eorporattoi,  entered  Into  a  written 
Gaatiact  with  fhe  InhaUtants  «f  the  then 
town  Waterrllle,  by  the  termk  of  wbidt 
the  water  company  contracted,  among  other 
tUi^  to  construct  a  safe  and  snitable  itm- 
orroir  In  the  town,  with  a  opad^  of  at 
least  3.000,000  gallons  of  water,  the  bottom 
<a  which  reserrolT  should  be  at  least  ITS  feet 
above  the  level  of  the  street  at  the  posfa^Ace; 
to  force  water  to  such  reservoir  from  either 
the  Messalonskee  stream  or  the  Kennebec 
river,  and  keep  therein  at  all  times  water 
BuflBdent  to  snjtply  the  hydrants  to  be  estab- 
lished In  the  town  of  WatervUle  for  eztln- 
snilshing  flrea,  and  also  suflSdoit  to  supply  the 
Inhabitants  ot  the  town  with  water  for  do- 
mestic and  other  uses;  to  convey  the  water 
fmos  the  reservoir  through  cast-iron  pipes  of 


adequate  slse  and  stremcth,  to  be  laid  by  It  In 
certain  named  streets  of  the  town;  and  to 
connect  such  pipes  with  DO  hydrants  ct  the 
most  Improved  pattern,  to  be  furnished  and 
placed  in  position  by  the  company  wherever 
located  by  the  town,  and  to  furnish  water  Cor 
snch  hydrants. 

The  water  company  therein  further  contract- 
ed to  furnish,  free  of  charge,  except  for  the 
consideration  hereinafter  referred  to,  water 
for  three  watering  troughs,  and  a  limited  sup- 
ply of  water  for  the  nevea  school  houses  In  the. 
village,  the  town  hall.  selectmMi's  office,  en- 
gine houses,  a  fountain,  and  to  supply  one 
street  sprinkler.  The  town,  upon  its  part^  In 
consldwatlim  of  the  agreements  made  Iv  the 
water  company,  agreed  to  pay  $40  per  annum 
for  each  of  the  50  hydrants  referred  to,  and 
$30  per  annum  for  each  additional  hydrant 
that  the  town  might  need  and  require  to  be 
set  It  was  further  provided  that  the  con- : 
tract  should  continue  In  force  for  a  period  of 
20  years  from  the  time  said  w<wlcs  are  com* 
pleted.  and  said  hydrants  are  supplied  with 
water  sufficient  to  render  a  reasonably  effi- 
cient fire  service. 

At  a  meeting  of  the  board  of  aldermen  of 
the  city  of  Waterville  held  April  2,  1880,  the 
tovrn  having  In  the  Intervening  time  become 
a  city  by  act  of  the  legislature,  this  communi- 
cation from  the  water  company  was  inesent* 
ed  and  read: 

*7o  the  Conndl  of  Waterville:  The 
WatervIUe  Water  Company  respectfully  rep- 
resents tiiat  the  valuation  pot  o^on  ito  pzt^ 
erty  and  plant  for  the  purposes  of  taxatltm 
for  the  year  1888  was  excessive,  and  pray  that 
a  reasonable  abatemmit  of  tts  tax  for  that 
year  may  be  ordered.  Said  company  also 
pray  that  a  reasonable  fixed  valuation  may 
be  decided  upon  by  the  dty  council  for  a 
de^ite  term,  upon  which  said  conipany^s  tsx 
shall  be  based.'* 

This  communication  was  signed  in  the  name 
of  the  Waterville  Water  Company,  by  Its 
treasnrer. 

Thereupon,  at  the  same  meeting,  the  fol- 
lowing order  was  presented  in  the  board  of 
aldermen,  and  upon  the  same  day  passed  In 
conciUTence  br  botii  bcancbes  oC  the  dty 

coundl: 

*'Ordaed:-  That  the  mayor  be  and  hereby 
is  anthorlsed  snd  Instructed  to  pnq^ooe  to  the 
Waterville  Water  Company,  that  if  said  com- 
pany wUl  tomista  to  the  litj  vrator  for  flushing 
the  public  sewers  whenever  necessary,  the  dtr 
will  fix  a  valuation  of  not  exceeding  125,000, 
iqMMi  which  to  tax  said  company's  property. 
Said  valuation  to  continue  so  long  ss  the 
water  ctnnpany  shall. furnish  water  for  flush- 
ing the  sewers,  not  exceeding  the  remainder 
of  the  term  of  tin  contract  now  subslsttDg  be- 
tween the  dty  and  said  vmtw  oonqiany.  and 
if  said  propoi^tlMi  la  agreed  to  by  said  com- 
pany, to  contract  in  writing  In  bdiaU  of  the 
city  with  salA  oompaay  la  aeoordance  wtth 
this  ate'* 
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Oa  April  12,  1889,  a  Knpplemental  contract 
wu  entered  mto  between  the  (dty  and  the 
water  company,  snbstantlaUy  In  accordance 
with  the  order  above  quoted,  excei»t  that  the 
tenna  of  the  ctmtract  in  relation  to  the  sap- 
ply  of  water  to  be  fnmlehed  for  mUkkH  houaea 
and  public  buildings  were  considerably  more 
liberal  for  the  cUj  than  the  terms  of  the  orig- 
inal contract  It  contained  a  prorlston  in  re- 
lation to  the  fmnlshing  of  water  for  flashing 
aewera.  a«  attpnlated  is  the  wder  paawd  by 
tiie  dty  comicU,  and  a  fnrtha  agreement  to 
supply  water  for  a  proposed  new  dty  building. 

The  language  of  tbe  contract  r^atlve  to  the 
obUgatton  of  the  city  was  as  follows:  "Tbe 
dtjr  «f  WatrarrlUe,  the  party  of  the  second 
part,  for  and  In  «Bu1deratton  of  the  use  tit 
water  furnished  (free  oi  charge)  by  the  party 
of  the  first  part  as  hereinbefore  mentioned, 
hereby  contracts  and  agrees  with  said  party 
of  the  first  part,  through  Nathaniel  Header, 
mayor  of  said  city,  its  agent  hereunto  duly 
appointed  and  authorized,  that  the  annual 
valnatlMi  at  said  company^s  works  and  the 
pnq>erty  now  owned  by  said  company  In  said 
Waterrllle,  t<a  the  purpose  of  taxation,  shall 
not  exceed  the  sum  of  tw^ity-tflve  thousand 
dollars,  for  and  during  the  contlQuance  of  the 
original  contract  for  a  supply  of  water  made 
between  said  company  and  tbe  town  of  Water- 
Tflle,  and  dated  May  5.  1887."  This  contract 
was  subeeguently  ratified  by  a  resolution  pass* 
ed  In  concurrence  by  both  brandiea  of  the  cl^ 
cooncU. 

At  a  meeting  of  the  board  of  aldermen  held 
November  6,  1860.  the  following  order  was 
presented,  and  laid  upon  fhe  taUe: 

'  *^hereas.  the  Watorrille  Wat«  Oompany 
on  the  twelfth  day  of  April.  A.  D.  1809,  made 
a  ctmtract  with  the  dty  of  WaterrUle  to  fur* 
nish  cert^  water  service  tar  said  dty,  as  ex- 
pressed the»ln.  and  whereas,  donbt  has  been 
expressed  as  to  the  validity  of  satd  contract 
on  account  of  Ihe  terms  In  which  the  same 
Is  expressed,  therefore,  be  it  ordered: 

"That  In  ccnulderatlon  that  said  WaterrtUe 
Water  Company  has  furnished  said  water 
service  to  the  jffesent  tUne  and  shall  furnish 
the  same  for  the  term  eiqpressed  la  said  con- 
tract, said  dty  wlU  pay  therefor  a  sum  oC 
money  annually  which  shall  be  equal  to  the 
tax  annually  assessed  against  said  company 
bj  said  dly  on  each  a  portion  of  said  com- 
pany's valuation  as  shall  be  in  excess  of  twen- 
ty4ve  thousand  dollars.  This  agreement  shall 
take  eltect  and  become  vpenxive  when  said 
oHupany  shall  express  Hb  assent  thereto  and 
shall  include  the  present  year,  and  the  mayor 
la  hnet^  authorised  to  mate  a  twmal  coi^ 
tract  with  said  water  company  In  accordance 
with  the  spirit  and  temu  of  this  order."  This 
order  received  a  passage  both  brandiea  of 
the  city  council  on  November  11,  1888. 

Dpcm  January  21, 19O0,  a  new  contract  waa 
entered  Into  between  the  dty  and  the  water 
company  as  aothMlied  by  the  foregoing  <x^er, 
wherela  the  agreanents  'of  the  water  company 


were  substanttally  Identical  wlQi  tftose  cob- 
tahied  in  the  contract  of  April  12;  1880;  Xbe 
contract,  xxptm  tbe  part  of  the  dty,  was  as 
foUows:  "The  dty  of  Waterrllle,  the  vartj 
of  the  second  part,  for  and  In  consideration  of 
the  ose  of  wato-  famished  by  the  party  oC 
the  first  part,  as  herelnbefm  menti<Hied.  here- 
by contracts  and  agrees  with  eald  party  of  tbm 
first  part,  through  Nathanid  Header,  mayor 
of  said  dty,  Ite  agent  hereunto  duly  ^q^ointed 
and  authorised,  to  pay  said  water  company 
each  year  a  sum  of  money  equal  to  all  taxea 
assessed  for  that  year  upon  the  property  now 
owned  by  said  company  In  said  ci^,  and  all 
pipe  lines  with  hydrants  and  fixtures  hereafter 
laid  by  said  water  company  tn  aald  d^.  In 
excees  of  the  tax  assessed  upon  a  valuation  of 
twenty-Are  thousand  dollars  (f26,000>  for  and 
during  the  remainder  <tf  the  term  of  the  ttrtgh 
nal  contract  for  a  supply  of  water  made  be- 
tween said  c<»npany  and  the  town  of  Watei^ 
vllle,  and  dated  Hay  6th,  1887.**  It  was  fur- 
ther prorld^  therdn  "that  this  omtraet  la 
substituted  tor  the  contract  entered  Into  liy 
and  between  aald  city  and  said  wat^  com- 
pany April  12,  1889." 

The  Waterrllle  Water  Oon^any  was  iBcae- 
porated  by  an  act  of  the  legislature  appvoTed 
Harch  18,  1681.  By  act  of  the  legislature 
prored  February  8,  1887.  Ito  charter  waa 
amended  by  the  addiUon  of  the  following  sec- 
tion: "Said  towns  at  Waterrllle.  Window 
and  Fairfield  village  corporation,  or  dther  of 
them,  are  hereby  authorized  to  contract  with 
said  Waterrllle  Water  Company  for  such  si^ 
ply  of  water  as  Is  contemplated  1^  said  act 
of  Incorporation,  and  as  hodn  amoided.  and 
to  pay  to  sach  company  such  compensation 
therefor  as  may  be  agreed  upon  by  said  com- 
pany and  s^d  town  or  towns." 

For  a  number  of  years  succeeding  the  exe- 
cution of  the  contract  last  referred  to.  the  dty 
yearly  paid  to  the  company  an  amount  equal 
to  all  taxes  assessed  upon  the  company's  prop- 
erty  In  excess  of  fhe  tax  assessed  upon  a  valu- 
ation at  825,000b  and  «^dnalve  oC  the  tax  vpaai 
new  property  acquired  by  the  company  sabae- 
qnent  to  the  time  of  tbe  execution  of  this  oon- 
tract  Bat  In  the  year  1887.  the  tax  npoo  flie 
company's  pn^erty  baring  been  paid  by  the 
con^HUiyi  the  dty  refused  to  pay  tiie  eons* 
pany  the  amount  provided  by  the  conteaet;  and 
this  suit  was  brought  to  recover  the  aama 

It  la  urged  upon  the  part  of  tba  dtfenae 
that  the  contract  of  January  21,  1800,— the 
one  upon  which  this  snit  la  basedr-waa  Ille- 
gal and  void,  because  Ita  purpose  and  effect 
were  to  exempt  from  taxation  a  considerable 
portion  of  the  water  company's  property,  or 
to  limit  and  restrain  tba  assessors  of  taxes 
from  i^adng  a  true  valuatkm  upon  its 
erty. 

If  this  were  tme  (that  is^  If  the  terma  ef 
the  last  contract  wwe  merely  Intsided  as  a 
cover,  and  If  the  real  Intent  and  purpose  vi 
the  extracting  parties  was  to  grant  an  ex- 
emptloD  from  taxation,  la  whole  or  In  pazQ, 
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w  dHMiU  tern  no  qneatton  of  flu  ea«ract> 
BMi  Of  tbe  defcndral^  poatUiML 

By  the  constmitiott  of  tbti  state,  "«n  taxes 
upon  rcftl  eetBte.  iiiroiiwifl  by  anthorltr  of 
thto  itttte,  Bh&n  be  a^ortloiied  and  aoaeeaed 
oqaally,  accwdlng  to  the  ^ut  Talue  thcare* 
oL"  Altboogli  tblt  acctlfm  appUei  spedaUr 
to  zeal  eotato,  yet  the  -nrj  Idaa  of  tsmtkm 
Implies  an  equal  apportioument  and  aasess- 
ment  Dpon  all  property,  real  and  personal, 
accocdlBf  to  the  Jnat  Talw  thereof.  Brewer 
Brick  Co.  T.  Inhabitants  of  Brepww,  9Z  Me. 
02.  All  property  which  is  the  sul^ect  of 
taxation  under  tbe  ftnthorlty  ol  the  state 
most  bear  Ite  Just  and  doe  propMtlon  of  Ibo 
borden  thereof. 

Mor,  periiape,  Is  there  any  do«ibt  ttiat  the 
eontnct  ci  April  12,  was  InTalld,  vhat- 
erer  may  hare  been  Its  purpose  or  the  con- 
sldemian  tbmfor,  because  therein  the  dty 
of  WaCerrllle  attempted  to  limit  the  official 
action  of  tbe  assessors  of  that  dty,— an  en- 
tirely Indepeadoit  trlbnnal  created  by  ao- 
thf»lty  at  law,  and  ow  whldi  the  dty  coun- 
cil of  WaterrlUe  had  no  contrd  whataTor. 

But  the  question  here  Is  whether  or  not  a 
mnnldpaUty  may  mate  a  TSild  contract  wltti 
a  water  cnnimny,  wherein.  In  condderatlon 
of  the  contract  of  the  company  to  furnish  a 
siippl7  <^  water  for  mtmldpal  purposes,  it 
agrees  to  pay  therefor.  In  addition  to  a  aped- 
lled  sum  of  money,  another  sum  each  year 
equal  to  the  amount  of  tax  for  that  year 
assessed  against  the  company,  provided  that 
the  cmslderatlon  tor  this  agreement  v^xm 
Uie  part  ot  the  mnnldpaUty  is  reasonably 
adequatew  We  think  that  such  a  contract. 
If  reasonaUe  and  fair,  and  tar  a  reasonable 
length  ot  time,  may  be  made. 

It  was  dedded  by  this  court  In  Olty  at 
Portiand  t.  Portland  Water  Co.,  67  Me.  135, 
that,  in  pursuance  of  leglslatlre  authority, 
Ow  dty  of  POTtland  might  exempt  from  tax- 
ation tor  a  term  of  years  the  property  of 
the  water  company,  In  couBlderatlon  of  an 
undertaking  and  agreement  by  the  company 
to  furnish  free  ot  coat  to  the  dty  a  supply 
of  water  fOr  Ite  public  and  munldpal  pur- 
poses. The  court  pointed  out  that  tbe  legls- 
latlre  actlMi,  followed  by  the  vote  of  tbe 
city  cotmcll  In  pursuanoe  ot  It,  partook  of 
tbe  nature  ot  a  contract  with  tbe  defendant 
corporation,  and  distlngnisbod  tbe  case  from 
that  of  Breww  Brick  Ca  v.  Inhabltanta  of 
Bwwer,  sopra,  which  was  much  relied  upon 
by  the  plaintiff. 

Tbe  great  distinction  betwem  tbese  two 
cases  (Brewer  Brick  Co.  t.  Inbabltanto  of 
Brewer,  and  City  of  Portland  t.  Portland 
Watn  Oo.)  la  obTlous.  In  the  former  case 
tho  mnnldpaUty  attempted,  undoubtedly  be- 
cause It  was  bdlered  that  thereby  beneflto 
would  ultimately,  but  Indirectly,  accrue  to 
tbe  people  of  the  town,  to  exempt  the  defend- 
ant from  ite  Just  share  of  the  burden  of  tax- 
ation, while  In  tbe  lattor  case  the  dty  only 
paid  tor  beneflte  lecdred  by  tbe  munldpal- 
Ity,  as  SDChi  by  the  so-called  exemption. 
46A.-68 


But  In  the  OHM  nndir  eondderatloB  flie 
contract  ndtber  i^orldeo  tor  nor  means  ex- 
emption from  taxation.  If  the  condderatlon 
tor  the  agreement  vpon  tbe  part  ot  tbe  dl7 
Is  reasonably  adequate^  Tba  term  ''exemp- 
tlMi"  tmpUes  a  release  firom  some  burden, 
duty,  or  obUgattott.  "It  Is  a  graces  a  favor, 
an  immunity;  taken  out  from  under  the  gen- 
eral rule,  not  to  be  like  others  who  are  not 
enmpt;  to  reodr^  and  not  make  a  retom." 
Bartbdomew  t.  Olty  ot  Austin,  29  O.  G.  A 
see;  86  Fed.  asa  But  it  cannot  be  said  that 
a  oorporatlon  that,  tor  a  valuable  and  ad^ 
qnate  consideration,  obtatna  the  agrenuoit 
of  another  to  reimburse  it  for  the  amount 
ot  taxes  that  It  la  obliged  to  pay,  Is  tberd>y 
exempted  or  released  from  the  burden  ef 
paying  Ite  Just  propwtlon  of  tascea. 

A  lessor  provides  In  bis  lease  that,  as  a 
partial  payment  for  the  use  of  the  demised 
premises,  the  lessee  shall  rdmbnrse  him  for 
the  amount  that  he  shall  be  obliged  to  pay 
'  as  a  tax  upon  sacb  premlsea.  Is  tbe  lessor 
or  bis  property  exempted  or  released  from 
any  burden  of  taxation?  Certainly  not  Tbe 
payment  of  a  tax  by  tbe  lessee  Is  only  tbe 
payment  of  a  partial  conslderatioo  for  tbe 
use  of  the  premises.  No  more,  we  think, 
can  It  be  said  that  this  contrad  under  con< 
Bideration  has  the  effect  ot  exempting  the 
property  of  the  plaintiff  corporation  tiom 
taxation,  provided  that  there  was  an  ade- 
quate condderatlon  for  the  contract. 

If„  as  was  dedded  In  aty  of  ForOand  v. 
Pwtland  Water  Co.,  supra,  a  dty  may  make 
full  compensation  for  a  water  supply  needed 
and  recdved  1^  it,  tiy  offsetting  tbe  tax 
against  tbe  service  rendered,  why  may  not  a 
valid  contract  be  made  to  pay  in  part  for 
snch  service  by  the  payment  ot  a  sum  equal 
to  tbe  tsx  assessed  upon  tbe  company's 
property,  in  addition  to  the  payment  of  a 
definite  sum?  when,  by  reason  of  tbe  ex- 
tent of  the  water  service  rendered,  a  sum 
equal  to  the  tax  assessed  would  not  be  a  fair 
equivalent  Iberefw. 

We  can  see  no  distinction  In  principle. 
True,  in  City  of  Portland  v.  Portland  Water 
Co.,  the  leglalatnre  specifically  authorised 
such  a  contract;  but  no  objection  is  made 
to  this  contract  because  of  a  lack  of  antiior^ 
Ity  given  by  tbe  Iq:tdatnre,  as,  we  have  al- 
ready seen,  the  town  of  Waterville  was  au- 
thorised by  an  amendment  to  the  charter  of 
tbe  original  company  to  contract  with  that 
company  for  a  supply  ot  wator. 

Our  condudcot  that  such  a  contrad  Is  valid, 
when  made  for  an  adequate  conaideratlon. 
Is  abnndanfly  sustained  by  numerous  dedded 
casea 

In  CartersvlUe  Improvement,  Gas  &  Water 
Co.  V.  City  of  OartersvUIe,  89  Ga.  683,  16  S. 
SL  26,  the  dty  agreed  that  it  would  exempt 
or  cause  to  be  exempted  from  munidpal  taxa- 
tion all  tbe  property  of  the  gas  and  water 
company  for  a  term  of  years,  and  that  "If  tbe 
city  should  at  any  time  daring  the  five  years 
find  Itself  obliged,  by  a  decree  of  any  court 
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or  <9eratlo&  of  law,  to  mom  and  coUeet 
a  tax  acalnst  the  property  mentioned,  Own 
the  titf  agreed  that.  In  conatduatlim  of  the 
reduced  prices  at  which  the  gaaUght  was  to 

be  fnmUhed  It  and  lU  clttEoia,  It  woidd  pay 
or  return  to  the  fflmnlnatlng  gai  company  all 
rama  of  money  which  It  or  they  might  bare 
been  obliged  to  pay,  and  which  might  have 
been  levied  or  aesesMd  against  the  property 
by  the  dty  In  Tlolatton  of  the  eplrlt  of  thli 
contracL"  In  an  action  brooght  by  the  com- 
pany to  recover  from  the  dty  the  amoont 
v^ch  It  had  been  obliged  to  pay  as  taxea 
aBseaeed  npon  Ita  property,  it  was  held  by  the 
conrt  as  follows:  "While  a  dty  cannot  ex^ 
empt  a  gas  company  from  mmildpal  taxation, 
It  can  contract  to  pi^  for  gaa  a  stlpnlated  nun 
per  lamp,  and  In  addition  th»eto  a  mm  for 
■all  the  lamps  supplied,  eqolvaleat  to  the 
amonnt  of  taxes  Imposed  npon  the  company, 
l^ravided  this  additional  smn  la  a  fair  and 
just  allowance  to  compensate  for  tlie  actual 
value  at  the  light  aervlra,  and  the  atlpulatloni 
Is  bona  fld^  and  not  In  the  nature  of  an  eva- 
sion of  the  law  prohibiting  an  exemption  frwn 
taxes.**  The  court  further  held:  'The  pres- 
ent action  la  not  broi^t  to  recover  money 
volnntarlly  paid  as  taxes,  but  for  a  balance 
due  under  the  contract  for  lighting  the  dty; 
tills  balance  beMg  measured  In  part  by  the 
amount  of  taxes  assessed  and  collected  by  the 
mnnldpal  government  from  the  gas  com- 
pany." 

In  Grant  v.  Oity  Davoipwt.  S8  Iowa, 
886,  an  ordinance  of  the  dty  of  Davenport  pro- 
vided tl^t  the  water  company  should  during 
tiie  life  of  the  grant,  furnish  water  free  of 
charge  to  all  public  schools  and  to  all  dty 
buildings,  and  for  certain  fountains  and  wa- 
tering troughs:  t"And  in  cfmslderatlon  of  the 
foregoing  provisions  the  said  company,  dur- 
ing the  term  of  twenty-five  years,  shall  be 
exempt  from  all  mnnldpal  taxation  on  the 
franchise  hereby  granted,  and  all  property 
owned  by  said  company  and  actually  requir- 
ed ttx  the  economical  management  of  the 
works  af otesald." 

The  court  held  that  tUs  ordinance  was  a 
valid  one,  saying  In  its  opinion:  **Bat  it 
senns  to  us  that,  when  the  whole  ordinance 
Is  construed  together,  It  does  not  amount  to 
exemptlw  from  taxation.  It,  In  effect,  ap- 
idles  the  taxes  as  they  would  otherwise  be- 
come due  In  part  p^ment  of,  or  in  part  con- 
alderatlon  tot,  the  water  rent  The  city 
pi^  t^e  amount  specified,  and  the  taxes  np- 
on the  franchise  and  the  property  required 
for  the  management  of  the  works,  as  water 
rent  It  might  have  required  the  payment 
of  the  taxes,  and  then  returned  the  amount 
as  part  pay  for  watw  rent  The  manner  of 
doing  It  cannot  defeat  the  power  to  do  It" 

In  Bartholomew  v.  City  of  Austin,  supra 
ifk  case  decided  by  the  circuit  court  ot  ap- 
peals tor  the  Fifth  drcDlt),  the  contract  be- 
tween the  vrater  company  and  the  city  pro- 
vided ttiat  the  dty  should  have  the  right  to 
use  watsr,  free  ot  charge^  from  the  hydrants. 


tat  tlie  purpose  oC  flnehlng  sewws,  fer  ths 
fire  department  tmUdings,  dty  hall,  and  all 
public  schools,  and  for  watering  places  and 
fountains,  "in  consideration  of  all  of  which 

the  property  o£  the  Olty  Wat»  Oon^any 
shall  be,  and  the  same  Is  hereby,  exempted 
from  mnnldpal  taxati<m  during  the  foil  term 
ior  which  ttt  oontnuA  is  exeoated.**  The 
courts  sustained  tiie  contract  and  h^  lliat 
tiie  meaning  of  tbe  provislim  above  referred 
to  vras  not  to  grant  an  exemption  from  taxa- 
tion. Grant  v.  City  oC  Oavei^ort  sqpra. 
and  Olty  of  PorUand  v.  Portland  Watsr  Co., 
snpro,  were  both  dted  by  the  conrt  In  its 
f^ilDlon  with  approval. 

In  Utica  Waterworks  Go.  t.  CHty  of  tTtiea, 
81  Hun,  481,  the  contmct  between  the  water 
company  and  the  dty  provided  that  for  the 
water  service  furnished  by  the  company  tor 
municipal  services,  the  company  was  to  re- 
ceive a  definite  snm  each  year,  and  In  addi- 
tion thereto  a  snm  equal  to  one-half  ot  Its 
taxes  paid  In  excess  of  91)000.  Tbe  court 
sustiUned  tlie  contract  In  the  oplnlcm  of 
the  court  it  Is  said:  "Hie  c<mtract  furnlab- 
ed  a  mode  of  computation  by  which  tiie  snm 
to  be  paid  annually  by  the  dty  coald  be  as- 
certained. The  effect  of  the  contract  la  not 
to  relieve  ttie  company  from  the  paymmt 
of  taxes  In  whole  or  in  part  at  the  expense 
of  the  taxpayer,  but  it  is  to  adopt  the  amount 
of  taxes  paid  by  the  company  as  a  partial 
measure  of  compensation  tor  the  water  sap- 
plied  by  it  *  *  *  It  Is  not  a  remission 
of  taxes,  but  dmply  a  resort  to  the  amoont 
of  taxes  as  a  measure  of  compensatiou." 

In  Olty  of  New  Orleans  v.  New  Oiieans 
Waterworks  Go.,  S6  La.  Ann.  432,  the  act  of 
the  leglslatnre  IncorpcMntlng  the  watowoAs 
company  provided  that  the-  dty  should  be 
allowed  water  free  of  charge  tor  fires  and 
other  public  purposes,  *'and  in  c<»isidaatloii 
tb^ieof  tiie  franchises  and  property  of  said 
New  Orleans  Water  Company  used  In  ac- 
cordance with  the  act  shall  be  exempted 
from  taxation,  state,  mnnldpal  and  paro- 
chial." A  contract  was  made  between  the 
company  and  the  dty  in  accovdaqce  witii  tiw 
legislative  enactment  but  tbe  dty  snbse- 
quently  assessed,  and  brought  suit  against 
the  company  for,  the  taxes.  The  court  hdd 
that  the  elt7  was  mtitled  to  judgnmit  since, 
by  express  provision  ot  Um  constitotim, 
prox>erty  could  not  be  exempted  from  taxa< 
tion  nnless  it  was  "actually  used  for  chnrdi. 
school  or  charitable  purposes,**  but  that  the 
water  company  could  compel  the  dty  to  pay 
for  water  used  a  sum  equal  to  the  amonnt  of 
the  taxes  thus  recovered,  as  ttie  latter 
amount  vnu  made  by  the  act  of  the  legis- 
lature and  by  the  parties  the  exact  consid- 
eration for  the  tree  supply  ot  vratw. 

In  Ludlngton  WaterSupidy  Co.  v.  City  cl 
Lndlngton,  reported  In  TB  N.  W.  SB8  (a  ease 
dedded  1^  the  supreme  court  of  Mtdilgan, 
and  announced  liarch,  fi,  180&),  the  questlOD 
considered  vras  Identical  In  prlndple  with  tiie 
one  here  presented.  Hia  court  dedded  that 
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a  contract  wheieb?  a  city,  as-  part  considera- 
tion t<x  a  water  Bopplj,  agrees  to  pay  all  taxes 
leTied  agkioBt  the  property  of  the  water  com- 
paiiy  in  excess  of  a  certain  amount,  during  the 
continuance  of  the  contract,  ts  not  Invalid,  as 
an  attempt  to  exempt  a  company's  property 
from  taxation.  In  excess  of  the  amount  named. 
The  court  says  In  Its  opinion:  "It  is  contend- 
ed that  the  proTlsIons  relating  to  taxes  are 
Invalid,  for  the  reason  that  the  city  has  no 
power,  under  Its  charter,  to  »empt  property 
from  taxation,  and  that  this  contract  Is  an 
attempt  to  exempt  the  pro[>erty  of  the  plain- 
tiff, in  excess  of  a  certain  amount,  from  Its 
share  of  the  public  bui^en.  The  contract 
does  not  purport  to  provide  that  the  property 
of  tiie  plaintiff  shall  not  be  assessed.  Its 
terms  Indicate  that  It  was  Intended  by  both 
parties  that  It  should  be  assessed,  and  that  the 
plaintiff  would  pay  the  taxes  on  the  property 
tip  to  a  certain  amount,  and  the  defendant  all 
In  excess,  as  a  part  of  the  consideration  for 
the  supply  of  water.  The  city  no  more  ex- 
empts the  property  of  the  plaintiff  from  taxar 
tlon.  by  inch  an  agreement,  than  does  the 
mortgagor,  who  agrees  to  pay  the  taxes  levied 
against  the  mortgaged  property,  exempt  the 
mortgaged  property  from  taxation." 

It  is  true  that  the  courts  of  some  states 
where  the  question  has  arisen  have  come  to 
a  different  conclusion,  and  have  regarded  a 
contract  similar  to  this,  in  substance,  as  an  at- 
tempt to  exempt  the  property  of  the  corpora- 
tion contracting  with  the  dty  trofo  taxation. 
That  such  may  be  true  In  any  given  case, 
and  that  such  a  contract  may  be  merely  In- 
tended to  cover  with  the  semblance  of  legal- 
ity an  Illegal  attempt  to  exempt  property  from 
taxation  without  a  fair  return  therefor,  we  do 
not  question. 

But  what  we  bold  Is  tbat  a  municipality 
may,  for  a  reasonably  adequate  consideration, 
in  the  way  of  service  rendered  to  It  for  mu- 
nicipal purposes,  agree  to  make  compensation 
therefor,  for  a  term  of  years  not  unreasona- 
bly long,  either  In  whole  or  tn  part,  by  reim- 
bursing the  company.  In  wb<^  or  in  part,  the 
amount  that  the  company  performing  the 
■errJce  may  be  obliged  to  pay  as  taxes  as- 
sessed upon  Its  pr<^>erty.  We  think  that  this 
candnslon  Is  sustained  both  tij  reason  and 
the  weight  of  authwlty. 

This  view  leads  «a  to  an  «xamlnatlon  at  tbe 
question  of  fact  as  to  the  adecinacy  of  tbe  con- 
■Idoatton  for  tlie  dty's  sgreement  bt  this 
cas^  bnt  about  this  there  It  apparently  no 
oontroTezsy.  It  Is  raflctent  to  say,  apon  this 
branch  of  tbe  case,  that  the  undisputed  tes- 
timony of  witnesses  produced  by  the  plaintiff 
shows  that  a  fair  compensation,  according  to 
the  prevailing  rates,  for  the  water  supplied 
by  tbe  ffompsny  during  the  year  1807  nnder 
tbs  contract  ct  Janoary  21, 1800,  In  addltitm 
to  that  Thldi  was  proTldeA  In  tbe  original 
oontzaet  of  Hay  fi^  18BT,  would  be  far  In  ex- 
cesi  of  tbe  sraomt  fbat  tbe  company  can  le- 
ovrcr  la  tbis  actkn  under  flis  tanns  of  tbe  lafe* 


ter  contract  According  to  this  testimony, 
this  compensation  would  amount  to  over 
$8,000,  while  the  amount  that  can  be  lecoT- 
ered  In  this  action  Is  less  than  $1,000. 

As  to  the  years  preceding  1807,  it  ts  ad- 
mitted that  tbe  value  of  the  water  service 
rendered  by  the  company  was  equal  each  year 
to  tbe  amount  that  the  dty  under  the  last 
ctmtract  reimbursed  the  company  for  taxes 
paid.  In  view  of  this  evidence  and  admis- 
sion, and  the  further  fact  that  the  counsel  for 
the  city  raises  no  question  of  adequacy  of 
consideration,  either  by  evidence  or  argument, 
we  may  safely  assume  that  during  the  remain- 
ing years  of  the  contract  tbe  dty  will  nxelve 
at  least  an  equal  equivalent  for  tbe  amount 
that  it  will  be  obliged  to  pay. 

We  are  therefore  forced  to  the  conclusion, 
from  the  value  of  tbe  water  service  that  has 
been  actually  furnished,— than  which  no  bet- 
ter evidence  could  be  produced,— Qiat  tbe  coa. 
tract  when  made  was  fair  and  reasonable; 
tbat  the  dtj  thereby  received  an  amply  adfr 
quate  consideration  for  Its  agreement^  and  has 
since  -received  a  fair  equivalent  for  Its  pay- 
ments; and  tbat  the  contract  was  not  Intend- 
ed as  the  oovw  of  an  Illegal  attempt  to  ex- 
empt the  company's  property  from  taxation. 

It  Is  further  urged  that  this  contract  waa 
void  becanse  *it  Is  contrary  to  public  policy 
tm  a  dty  to  contract  to  pay  annually  for 
many  years  a  sum  of  mon^,  tbe  gross  and  an- 
nual axnonnts  of  which  are  both'  nncertain. 
and  more  especially  so  when  the  return  to  be 
received  Is  also  uncertain." 

We  do  not  think  that  the  contract  Involved 
In  this  case  Is  contrary  to  public  policy.  It  Is 
not  for  an  unreasonably  long  period  at  time, 
bi  many  cases  it  is  at»<dnt^  necessary  for 
a  city  or  town  to  make  a  water  contract  for 
a  term  of  years.  In  order  to  obtain  the  great 
benefits  of  a  suffldent  water  supply  for  tbe 
protection  of  the  property  of  Its  Inhabitants 
against  flre^  to  provide  for  tbe  health  of  its 
citizens  by  a  proper  sewer  syst«n,  snd  for 
other  municipal  purposes.  Without  a  contract 
extending  oyer  a  periocl  of  years,  It  would,  we 
believe,  frequently  be  the  case  that  no  indi- 
viduals or  corporatkm  eoold  be  foimd  who 
would  go  to  the  expense  of  cmstnictlng  a 
suitable  and  suffldent  water  plant  that  would 
answer  tbe  reqabements  tm  pnUlc  purposes 
as  well  as  for  domestic  uses. 

Such  a  contract  must  contain  some  elements 
of  uncertainty  as  to  compensation,  because  of 
the  uncertainty  of  the  extent  of  «at»  swvlce 
that  may  be  required  In  the  future  by  ressoa 
of  tbe  growtb  of  tbe  mimlclpallty  In  popula- 
tion and  the  Incmae  of  Its  needs.  Tbwe  Is 
no  very  great  uncertainty  under  this  contract 
as  to  the  amount  ttmt  will  have  to  be  paid 
ea<di  year  by  tbe  dty  according  to  its  terms. 
Tbe  proTlskm  of  tbe  omtract  rcilatlTe  to  the 
repayment  of  a  portion  of  this  company's 
taxes  only  ly  plied  to  "the  property  now  own* 
ed  by  said  company  In  said  d^,  and  all  ;^pe 
lilies  wltb  ivdswita  and  flstoraa  tasfeate  laid 
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b7  Hid  water  eompanr  ta  nM  dty.**  It  does 
aot  affect  the  coDsldenible  amount  of  property 
that  lifts  been  acqnlred  by  the  company  since 
the  execution  of  the  contract;  and  while  the 
pipe  Unes  and  hydrants  ot  the  company  may 
have  Increased,  and  Tery  likely  will  Increase, 
In  length  and  number,,  It  Is  reasonable  to  be- 
lieve that  there  wUl  be  a  corre^Mmdlns  In- 
crease of  serrlce  rendered  to  the  dtj.  Tbeee 
Is  undoubtedly  some  uncertainty  In  the  con- 
tract, both  as  to  the  extent  ot  serrlce  that 
may  be  required  and  rendered,  and  the 
amount  of  compensation  that  will  have  to  be 
paid  therefor;  but  this  uncertainty  Is  IneTite^ 
Ue  In  such  a  contract,  and  Is  certainly  not  of 
such  a  character  as  to  make  the  contract  eon* 
trary  to  public  policy.  As  was  said  In  several 
of  the  cited  cases,  the  amount  of  taxes  Is  only 
adopted  as  a  measure  by  which  to  determine 
the  amount  of  compensation. 

It  Is  unnecessary  in  this  case  to  Inquire 
whether  a  city  council,  In  making  such  a  con- 
tract as  this.  Is  exercising  its  governmental 
powers  or  Its  business  powers,  or  whether  a 
dty  council  may,  without  legislative  author- 
ity, enter  Into  a  contract  with  a  water  com- 
pany for  a  term  of  years,  because  In  this 
case,  as  we  hare  already  seen,  legislative  au- 
ttwrlty  was  given  for  the  then  town  of  Wa^ 
tervltle  to  make  a  contract  with  the  water 
company  for  a  supply  of  water.  Two  con- 
tracts were  made,— one  providing  for  the  pay- 
ment of  a  specified  sum  tot  eadi  hydrant,  the 
other  for  the  paymrat  of  a  sum  to  be  meaa- 
ored  each  year  by  tbe  amount  ot  taxes  for 
such  year  In  excess  of  a  certain  amoai^  Both 
coDtracta  were  fair  and  nasoflutble^  and  e» 
tered  Into  without  fraud. 

There  is  no  controversy  as  to  the  amount 
to  be  recovered  In  this  action  if  tbe  action  Is 
maintainable.!  That  amount  is  9924,  and  in* 
terest  thereon  from  September  23,  1897,  upon 
irhiGh  day,  It  Is  admitted,  demand  was  made. 

Judgment  for  lOalntlff  for  982*  and  Interest 
■a  abov& 

PBTHRS,  a  J.  I  have  concurred  In  the 
«.plnion  In  this  case,  but  not  without  some  hee- 
hatlon. 

I  think  the  principle  is  so  Ukdy  to  be  abused 
In  practice,  that  It  would  be  wise  In  the  legis- 
lature to  interfere,  to  prevmt  such  contracts 
In  the  future.  To  my  mind,  there  Is  much  In 
the  argument  that  sncb  contracts  are  not  in 
accordance  with  good  public  policy.  As  many 
<^  our  cities  and  towns  bave  already  Incurred 
an  Indebtedness  up  to  tbe  constitutional  Umlt, 
they  are  tonpted  to  purchase  the  prirll^es 
of  Ui^t  and  water  at  extravi^ant  rates  in 
tbls  way.  I  appreciate  a  difference  between 
a  lessee  paying  a  part  ot  his  UT«ed  rent  by 
assuming  taxes  assessed  oa  the  rented  proper* 
ty  by  a  third  party,  and  taxes  assessed  by  the 
lessee  himself  or  agents  and  cheers  In  his 
behalf.  Here  tbe  taxes  to  be  paid  are  not 
mer^  such  oa  pertain  to  the  property  leased, 
but  are  the  taxes  ■■sassad  on  all  Oe  ptojfvtr 
it  tiM  lesson. 


   •        (tt  U*.  WOj 

DOWMUW  T.  WHHHiaBTL. 
<8aprcme  Judicial  Court  of  Maine.  Jaa. 

1900.) 

PBOHB80BT  MOCT-TITLa-niDffBBWffWIt^ 
ACnOK 

1.  One  may  retain  titie  to  a  negotiable  note, 
and  order  He  contents  to  be  paid  to  another. 

who  may  sue  apon  It 

2.  The  maker  cannot  raise  tiie  question  of 
awnership  because  he  promlaed  to  pay,  not 
necesurily  to  tke  owner,  b«t  t»  ths  order  of 
the  payee. 

5.  A  paree  may  order  the  contents  of  a  not* 
remaining  doe  at  a  future  day  to  be  pi^  after 
Us  death  to  a  third  person. 

4.  BM,  in  an  a<Aon  1^  watA  person,  that; 
when  the  day  ot  payment  came,  the  note  t>^ 
came  negotiated  to  the  plaintiff  tor  the  b«ieflt 
of  whomsoever  It  might  concern. 

6,  Alio,  that  the  defendant  maker  cannot  dis- 
pute the  plaintiff's  title  to  the  note  in  defenee 
of  the  suit 

(Official.) 

Agreed  statement  from  supreme  Judicial 
court,  Franklin  county. 

Action  by  Uary  8.  Itowntng  against  Thoin- 
aa  J.  Wheeler.  Case  submitted  on  agieed 
statement  Def aidant  d^ulted. 

The  parties  agreed  upon  the  tODowlng 
statement  of  facts: 

"Writ,  service,  note^  and  Indorsements 
th^-eon  to  be  made  part  of  case.  Plaintiff, 
with  her  husband,  Gewge  A.  Downing,  mov- 
ed to  Worcester,  Ussa.,  in  OctiAer,  1887,  and 
he  died  there  May  6,  ISM. 

"Defendant  wrote  plaintiff's  linaband  un- 
der date  of  January  12;  1891,  and  also  to  tbe 
pliUntlfl  under  date  of  January  1,  1800.  De- 
fendant also  wrote  plaintiff  by  postal  card, 
which  bears  postmsdc  date  ManA  18^  1886. 
(These  letters  and  postal  card  an  printed  be- 
low.] 

*a>efendant  fUed  his  petitkm  In  insolveacr 
in  tiie  county  of  Franldln,  November  Ok  ISM. 
and  was  disdiarged  January  ^  ISBT. 

"The  note  in  suit  was  not  listed  In  defend- 
antrs  list  or  liabilities  in  tbe  InsolTencgr  oouct 
and  was  not  proved  in  his  estate. 

"No  administration  has  ever  bem  taken  oat 
In  tbe  estate  of  Oeorge  A.  Downing. 

"The  law  court  to  render  such  dgdsloa  as 
the  law  and  facts  require.** 

Mote. 

**For  valne  netfved  I  premise  to  pay  Geo, 
A,  Downing  or  «der  on  demand  flv*  hundred 
dollais,  wltii  Interest  at  0  pw  cent,  interest 
annually.  Cftestervllle,  March  bid,  1880. 
Thomas  J.  Wheelw, 

"Mr.  Wheeler:  It  Is  tlis  wish  of  Qeo.  A. 
Downing  for  you  to  pay  Maiy  8.  Downing 
tbe  amomtt  due  ou  tUs  note  at  Us  death. 
Oeo.  A.  Downing." 

Indorsements  on  Note. 

"Oct  14,  1887.  Paid  fifty  dollars  as  tnter- 
est  on  the  witiiln  note.  Dec.  6,  188&  Be- 
ceived  twenty-five  dirilars.  Feb.  7.  1889. 
Bee.  twenty-five  dollars.  Nov.  0,  1890.  Bee. 
twenty  dollars.  Dec.  26;  1890.  Se^  on»  bvn- 
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And  MOtoB.  Much  ISOL  Befc  tmtf 
doUan.  Oct  10,  1801.  Rca  ten  doDan. 
Mardb  tt,  1889.  Bee.  tiraiit7'4lv«  didlanL 
Uarcb  4,  1808.  Rec  twenty-fonr  doUum. 
March  9,  18M.  Bea  tw»l7-fOTir  dollart 
(f94.00).  Oct  11,  18M.  Bee  twenty  doUan 

4301019.*' 

Postal  Card,  Bearing  Poetmark  Dat& 
**Marcb  18,  1896.    I  cannot  do  anything 
put  now,  bat  tlie  flrat  that  I  get,  be  It  more 
or  Urn,  yoa  itiall  hare.  Re^t,  T.  J.  Wheel- 
» 

Lettm.  • 

"Ctaesterrine,  Jan.  12,  18M.  Frfend  Dowb- 
tng:  Yon  may  ba  smpzlsed  tot  me  at  tbls 
late  day  to  aSk  yoa  ancb  a  qoeatlon  as  I  am 
going  ta  I  can  pay  yon  thres  or  fonr  timea 
orer  what  X  owe  yon,  bnt  I  cannot  wlthont 
my  wife  knowing  of  It,  and  lOke  baa  forgotten 
all  about  It  and  I  dislike  to  tell  ber,  she  It 
■0  poorly.  The  doctor  taya  tbat  abe  can  ner* 
«r  be  any  better  than  abe  1b  now,  and  liable 
to  grow  worse  any  day.  The  money  tbat  I 
Intended  to  pay  yon  I  cannot  get  now.  I 
bare  a  bank  book  at  the  People's  Trust  at 
Faimlngton  and  one  at  Aagosta.  I  will  make 
yon  this  offer:  I  win  pay  yon  the  interest 
fliat  is  due  thla  spring  right  awi^,  and  give 
yon  six  per  cent  for  the  rest  as  long  as  I 
keep  It  Please  let  me  know  by  return  mall 
Jott  how  yon  feel  about  It  and.  If  yoa  say 
90t  I  win  draw  oat  the  mon«y,  and  send  to 
yon,  the  first  day  Z  can  get  some  one  to  stay 
with  my  wlfa  Truly  yoors,  T.  J.  Wbeeler.** 

'■Cbesterrllle,  Me.,  Jan.  1. 189S.  Mrs.  M.  t 
Downing;  I  have  bad  to  stop  baslnesa;  In 
other  words^  I  hare  failed  ap.  estate 
will  pay  but  a  small  per  cent  on  a  dollar. 
The  Portland  folks  got  the  whole  of  tt  Yott 
hold  <mto  the  note,  and  In  time  yon  will  get , 
all  of  It  Two  are  doing  that  way,  and  jnst 
as  soon  as  X  can  I  will  begin  to  help  yon  ont 
If  X  had  thought  tt  was  coming  this  way,  I 
would  have  sent  yon  smne  soon  after  I  did 
the  other,  bat  then  1  thought  X  conid  pull 
tbrough  all  right  but  I  got  Into  a  tr^,  and 
tbey  got  the  whole.  I  am  very  sorry,  but 
what  can  I  dot  Respt,  T.  J.  Wheeler." 

Argaed  before  PETERS,  a  J.,  and  HAS- 
KELL. WISWBLL,  8TR0DT,  aAYAQB^  and 
FOai^BB.  JJ. 

B.  O.  Ore«deaf ,  tat  pUOntUt.  B.  BL  SIA- 
uds,  for  defendant 

HASKEIX,  7.  Plaintiff  produced  a  prom- 
lasory  note  of  the  defendant  payable,  on  de- 
mand, to  the  order  ot  het  husband.  Upon  It 
was  written:  "Mr.  Wheeler  [maker  of  the 
note),  It  is  the  wish  of  Oeorge  A.  Downing 
[payee]  for  yoa  to  pay  Mary  S.  Downing 
b>lalntlff]  the  amount  due  on  thla  note  at  his 
death.   [Signed]  George  A.  Downing.** 

The-  production  of  the  ndte.  with  the  tn- 
Oorsement  npon  It  raises  a  fair  inference  that 
It  had  been  dellTered  to  ttie  plaintiff  during 
the  lifetime  of  her  husband,  the  payea  The 


qneaUon  at  looe  la  mat  tbat  of  tllle  to  the 
Bote,  bat  whethar  tt  had  become  payable  to 
the  plahiUff.  One  may  rtialn  tMIe  to  a  ne- 
gotiable not^  and  otOat  Ite  omtaits  paid  to 
another,  who  may  aae  open  tt  ahd  the  maker 
cannot  raise  Oiat  defenas^  becanss  be  had 
promised  to  pay,  not  necessarily  to  the  own- 
or.  bat  to  the  ordn-  of  the  payee. 

The  payee  ordwed  the  contents  of  Oie  note 
remaining  doe  at  a  fatore  day,  sore  to  emne, 
paid  to  the  plalntUC,  The  defendant  had 
pnmilsed  to  p^  to  iriuHnaoerer  the  payee 
night  order.  The  order  had  beea  written 
and  signed  and  dellToed  btfore  the  day  when 
It  called  for  p^mmt  The  detandast  bad 
promised  to  ao  pay  when  be  gave  the  note. 
Whoi  ttie  day  ot  p^rmoit  canMi,  why  had  not 
flw  note  baonne  negotiated  to  flie  plafaitlfl? 
Snmtose  tt  had  been  a  nonnegotlable  note^ 
and  the  payee  had  ordered  the  maker  to  pay 
another  at  a  futore  day  any  amount  Uien 
due,  and  the  maker  had  accepted  the  order, 
could  not  the  acceptance  be  enf<ffced?  Xf  ttae 
order  were  to  pay  at  the  death  of  tiie  maker 
of  It  and  befwe  that  time  had  been  accepted, 
would  It  not  have  become  an  mforceable  cm- 
tract?  And  yet  not  more  ao  than  ttie  ac- 
ceptance befwehand  of  the  order  vipoa  the 
note  in  suit  When  the  ctmtlngeney  <rf  tbm 
payee's  death  happened,  the  note  had  become 
payaUe  to  the  plaintiff,  for  ttie  benefit  of 
whomaoevCT  It  might  eaacstn.  Xt  had  IhMi 
become  payable  to  her,  and  Ae  may  sue  np- 
on tt 

Defendant  defaulted. 

(n  Ha.  R»  • 
BATGHBMUR  t.  BOBBINS  at  aL 

(Supreme  Jndldal  Court  of  Maine.    Feb.  fl^ 

1900.) 

ADTSRBB  POSBBSSION-^MTBRaOPTION— 
NOnCB. 

1.  Wbere  the  plaintiff  In  a  writ  of  entry 
claims  title  by  adVerse  poiaesslon,  and  the  acts 
of  occapatioD  alleged  by  the  defendant  to 
work  an  interruption  of  snch  possession  ema- 
nate from  tlie  record  owner  in  asBertion  of  his 
title,  and  are  ot  such  a  character  as  to  afford 
reasonable  notice  of  such  claims  of  ownership, 
it  is  not  essential  tluit  the  plaintiff  shoold  have 
actual  knowledge  at  the  time  tbat  the  acts  <^ 
.occupation  were  aathorized  by  the  record  own- 
er. It  is  Bufflcient  if,  in  such  a  case,  It  appears 
that  by  the  exercise  ot  reasonable  diligence 
such  actual  knowledge  might  hare  been  olh 
tained. 

2.  ffeltf,  that  an  explicit  statement  In  a 
charge  to  the  jury,  tbat  the  plaintiff  mast  b« 
shown  to  have  had  such  knowledge,  imposed  ap< 
on  the  defendant  too  heavy  a  borden  of  proo^ 
and  must  be  deemed  error. 

(Official.) 

Bxceptlons  from  aupreme  judicial  court 

Penobscot  conn^. 

Action  by  Lucy  A.  Batcbelder  against  (5i es- 
ter W,  Robblna  and  others.  Verdict  for  plain- 
tiff. Motion  for  new  trial,  and  exertions  by 
defendanta.  Bxceptlons  sustained. 

This  was  a  real  aetlon,  brought  to 
the  tme  to  a  oertafai  tract  of  land  tai  the  dty 
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of  Old  Town.  Tbe  defendants  pleaded  tbe 
generaJ  Ihw.  Plaintiff  claimed  title  ad- 
recw  posseesion  under  color  oi  title  by  Tlrtoe 
qnltclalm  deeds  to  Samoel  Pratt,  under 
whom  tbe  plaintiff  claimed  as  taefr.  The  de- 
fendants also  claimed  title  1^  adverse  posses- 
slim  under  color  of  title  virtue  of  warranty 
deed  or  deeds  from  one  Jeremiah  Swan.  The 
cmly  qnestloh  submitted  to  the  Jury  was 
whether  either  tbe  plaintiff  or  defendants  had 
acquired  title  to  the  land  In  question  by  ad- 
verse possession.  The  defendants  dalmed  that 
tbe  acts  of  possession  testified  to  by  the  plain- 
tiff were  not  sufficient  In  kind  and  character 
to  give  title  by  adverse  possession,  and  that 
even  those  acts  were  not  continued  unlnter- 
mptedly  by  tbe  plaintiffs,  and  those  under 
whom  she  claimed,  for  any  period  of  20  ctm- 
secntlve  years.  Tbe  Jmy  returned  a  verdict 
(or  the  plaintiff. 

Argued  before  BMEBT.  HASKELL, 
WHITBHODSB,  WI8WELU  and  SAVAOBt, 
JJ. 

P.  a  GUlln,  B.  C.  Ryder,  and  Clarence 
Scott,  for  plaintiff.  J.  F.  Gould,  F.  J,  Mai> 
tin,  and  H.  M.  Cook,  foi'  defendants. 

WHITEHOUSB,  J.  This  was  a  writ  of 
entry  brought  by  tbe  plaintiff  to  establish  ber 
title  to  a  certain  tract  of  land  on  Treat  and 
Webster  Island  In  Old  Town,  designated  on  a 
plan  made  by  A.  S.  Howard  In  1835  as  "Lots 
43,  44,  45,  46,  47.  48.  49,  50.  and  61."  The 
plaintiff  sought,  In  tbe  first  place,  to  derive 
title  under  a  deed  from  Treat  and  Wel»ter 
ot  July  30.  1823,  through  various  mesne  con- 
veyances to  her  father,  Samuel  Pratt,  and  un- 
der a  qiUtclalm  deed  from  Newell  Blake  to 
Bamuel  Pratt,  dated  April  14.  1860,  founded 
on  a  tax  title. 

The  defendants  dalmed  title  by  virtue  of 
a  deed  from  Jeremlab  A.  Swan,  dated  Octo- 
ber 4,  ISM. 

But  the  plabitiff  furthermore  claimed  that, 
Immediately  upon  the  delivery  of  the  deed 
fn»n  Newell  Blake,  In  1860.  Samuel  Pratt, 
the  grantee  therein  named,  entered  Into  actual 
occupation  of  the  land  described  in  the  writ 
under  color  of  right  and  claiming  title  there- 
to; that  such  occupancy  was  continued  to  the 
time  of  bis  death,  in  1863,  and  subsequently 
by  his  heirs,  the  plaintiff  and  ber  sister,  unUI 
1867;  that  tbe  plaintiff  then  acquired  by  pnr- 
chsse  the  Interests  of  ber  lAetee  and  mother 
In  the  property,  and  thereafter  continued  in 
tbe  uninterrupted  occupation  of  tbe  premises 
until  18&4.  It  was  accordingly  contended  that 
prior  to  the  date  of  the  defendants'  deed  in 
1804  the  plaintiff  had  acquired  a  perfect  title 
to  the  premises  by  adverse  possession. 

Tbe  plaintiff's  claim  of  advorse  posseeslon 
was  contested  by  tbe  defendants  upon  two 
gronnds:  First,  that  the  plaintiff's  occupancy 
and  acts  of  ownership  were  not  of  such  kind 
and  diaracter  as  would  ripen  Into  a  title  by 
advme  possession;  and,  secondly,  that  ber 
posse— ioa  had  not  been  contlnooos  and  anin- 


terrupted  for  a  period  of  70  years.  There  was 
evidence  tending  to  show  that  during  the 
period  of  tbe  plalntUTs  occupancy,  several  oth- 
er parties  cultivated  and  occupied  stnne  parts 
of  tbe  demanded  premises,  and  the  defendants 
relied  especially  upoo  tbe  occupancy  of  John 
B,  BeauUeu.  who  was  alleged  to  have  been 
a  lessee  of  Jeremiah  A,  Swan,  from  whom 
they  derived  their  tiUe  In  1804. 

The  only  question  submitted  to  the  Jury 
was  whether  tbe  plaintiff  had  acquired  a  title 
to  tbe  land  by  adverse  possesslML  The  jury 
returned  a  general  verdict  for  tbe  plaintiff, 
and  found  specially  that  the  plaintiff  and  ber 
I^edeceesors  xmder  color  of  title  had  been  In 
the  possession  and  occupation  at  the  premises 
for  20  consecutive  years;  and  also  that  the 
plaintiff  herself  bad  "been  in  open,  notorions, 
adverse,  exdusive,  and  uninterrupted  posses- 
sion and  occupancy  of  tbe  lots  43  to  51,  botb 
inclusive,  claiming  title  thereto^  tar  a  polod 
of  twenty  consecutive  years." 

Tbe  case  now  comes  to  this  court  on  excep- 
tions to  the  rulings  and  instructions  of  the 
presiding  Justice,  and  also  upon  a  motion  to 
set  aside  the  voxUct  as  against  the  evidence. 

The  exceptions:  With  respect  to  the  con- 
tinuity of  the  plaintiff's  possession,  and  the 
character  of  the  occupancy  on  the  part  of  the 
defendants'  grantor,  or  those  claiming  under 
him,  which  would  amount  to  an  Interruption 
of  tbe  plalntltTs  possessian,  tbe  presiding  Judge 
Instructed  tbe  jury,  toter  alia,  as  follows: 

"And  It  must  be  uninterrupted  by  the  ovni- 
er  for  this  period  of  twenty  years.  An  in- 
terruption which  would  prevent  tbe  running 
of  the  limitation  and  the  acquiring  of  title 
by  possession  might  be  by  suit  of  the  owner, 
and  It  might  be  by  some  decided,  visible, 
open  acts  of  tbe  owner,  Inconsistent  with  tbe 
dalm  of  the  party  setting  up  adverse  posses- 
slm  within  twenty  years,  and  brought  home 
to  tbe  knowledge  of  the  party  asserting  It  ei- 
ther by  words  or  by  acts  in  the  open,  so  that 
the  party  would  know  that  the  owner  was 
asserting  his  right.  It  would  not  be  an  in- 
terruption of  adverse  possession,  occurring 
within  twenty  years,  for  the  true  owner  to 
go  upon  the  lot  In  tbe  nighttime,  and  do 
something  there  which  was  not  apparent,  or. 
If  It  was  a  wood  lot,  to  go  in  and  cat  a  tree 
or  some  trees,  of  which  the  party  seeking  to 
gain  title  by  adverse  possession  had  no  knowl- 
edge. It  would  need  to  be  sometbbig  wliieh 
was  brought  hrane  in  some  way  to  the  Wiaes 
—the  eyes  or  ears-of  the  party  who  was  In 
possession  claiming  adversely,  whlcSi  would 
Indicate  to  blm  that  the  owner  was  intending 
to  assert  his  rights  as  against  blm.   •  •  * 

"An  Intermption  to  Interfere  wltb  and 
make  a  break  in  the  twoity  years  ot  the 
party  acquiring  title  by  adverse  possesdoo 
must  be  by  the  owner  or  by  bis  authority. 
It  Is  not  a  legal  Interruption  for  a  trespasser 
to  go  onto  the  land— for  a  man  to  go  upon 
there— without  any  autbori^  or  consent  of 
anybody,  and  build  a  bouse,  and  squat  there. 
He  la  a  mera  treqwaier.  tt  nuMt  bo  an  In- 
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terference  by  the  owner  hlma^,  m  hy  sMoe- 
body  baring  aotborlty  to  act  for  him,  or  oo- 
copj  imder  him.  And  In  ancb  a  case  aa  that. 
If  the  true  own«  went  and  built  a  honse 
upon  It,  or  let  It  to  somebody  to  bnlld  a 
bofiae,  and  that  bonae  was  occupied  by  the 
tme  owner  or  his  tenant  that  would  be  an 
mtermptlon  to  possession  being  acquired  ad- 
versely by  the  other  par^.  But  these  acts 
by  a  man  not  acting  by  the  autb<nrlty  of  the 
owneiv-a  mere  trespasser,  squatter— would 
bare  no  such  effect  as  to  Interrupt  the  ac- 
quiring of  title  by  adverse  possession.  *  *  • 

"It  Is  said  that  some  men  went  on  there, 
and  planted  little  gardens,  and  that  they  went 
there.  In  one  case,  I  think,  and  perhaps  more, 
but  I  remember  one  where  the  party  says 
that  tbey  went  on  there  under  an  arrange- 
ment with  Swan;  and  Swan  at  one  time 
seems  to  hare  had  some  cooTeyance  of  the 
property  which  perhaps  gave  blm  color  of 
title;  and.  If  they  did  go  on  by  his  permis- 
sion, that  would  be  practically  going  <m  with 
the  authority  of  Swan,  and  would.  If  In  otber 
respects  sufficient,  operate  as  an  Interruption 
at  that  time  of  the  running  of  the  twenty 
years.  But  as  I  said  to  you  before.  In  order 
to  affect  the  Pratt  heirs,  and  this  plaintiff.  It 
should  have  been  known  that  that  act  was 
done  by  the  authority  of  Swan,  and  that  the 
parties  were  not  mere  squatters,'* 

Exceptions  are  taken  to  these  In8tmctl<ni8, 
because  It  Is  said,  in  the  first  place,  that  In 
effect  they  required  the  ]niy  to  find  thAt  no 
entry  upon  the  land  or  occupation  ot  \t  tsy^ 
the  defendants  or  their  grantiMr  would  operate 
to  defeat  the  plaintiff's  disseisin,  unless  he 
had  actual  knowledge  of  sodi  entry,  and  that 
It  was  made  antbortty  ot  tibe  d^endants 
or  their  grantor. 

In  the  earlier  parts  of  the  charge  the  pre- 
siding Judge  had  explained  to  the  Jury  thet 
ctaaraeter  of  tbe  occupancy  and  the  nature  of 
tbe  acts  of  ownership  on  the  part  of  tbe 
plaintiff  which  would  enable  her  to  acquire 
title  adverse  possession.  Among  other 
things,  he  said  to  the  Jury:  "The  rule  upon 
tbat  Is  very  sucdnctly  stated,  and  I  will  read 
It:  •  *  •  The  essential  use  and  occupa- 
tion by  one  pi»iming  adversely  must  be  of 
sach  unequivocal  a  character  as  to  reasonably 
Indicate  to  the  true  owner,  visiting  tbe  prem- 
1MB  during  the  statutory  period,  that  Instead 
of  nggestlng  the  probable  Invaedon  of  a  mere 
occaatonal  trespasser,  they  unmistakably 
show  asserted  and  exclusive  appropriation 
and  ownership.  *  *  *  It  must  be  open,— 
thaA  la  ta  say,  not  clandestine,  going  upon  the 
land  In  the  night  or  stealing  In  at  times 
-when  the  true  owner  may  have  no  knowledge 
of  tt;  but  It  must  be  broad  dajilght  aa  a 
man  ordinarily  manages  his  own  pnq>erty, 
so  that  anybody  looking  on.  («■  the  true  own- 
er lofAIng  im,  would  see  and  would  under^ 
stand  tbat  fiie  man  thus  occupying  was  a»> 
HTtlng  some  claim.  There  need  not  be  any 
wwds  necessarily,  but  enough  to  put  the  tme 
owMr  iq^  flie  Inqnlry,  *Wbat  an  yon  bars 


for?  Are  you  dalmlng  somethlo^T-^  Induce 
him  to  assert  his  rights  If  he  had  any."  lie 
then  told  the  Jnry,  In  substance.  In  tbe  In- 
structions excepted  to,  that  tbe  same  mle 
should  be  applied  In  determining  irtiether  the 
acts  of  ownership  and  occupancy  on  tbe  part 
of  the  defendants  or  their  grantor  were  suffi- 
cient to  lntemq;>t  the  plaintiff's  possession. 

It  Is  contended  by  the  plaintiff  that  the  In- 
structions of  which  the  defendants  complain 
should  be  construed  In  connection  with  the 
prior  explanations  thus  expressly  adopted, 
and  also  with  reference  to  all  other  parta  of 
the  charge  relating  to  the  same  question;  and 
that  when  so  CMUtmed.  tbey  wiU  be  found 
In  substantial  acccwd  wttb  tbe  prevailing  rule 
upon  this  subject  and  not  faJtr^  amoiaMa  to 
the  crftidnn  of  the  defendants. 

In  Wood,  Lim.  Act  |  270,  tbe  principle  la 
thus  stated:  **An  entry  by  the  legal  owner 
upon  the  land  breaks  the  continuity  of  an  ad- 
verse possession  when  It  Is  made  openly  with 
the  Intention  of  asserting  bis  claim  thereto, 
and  Is  accompanied  with  acts  upon  the  land 
which  cbaracterlie  »the  assertion  of  tide  ux 
ownership;  and  a  mere  naked  entry,  whldi 
Is  made  for  the  poipose  ot  ascertaining  wheth- 
er or  not  there  is  any  adverse  occupancy,  la 
not  sufficient  to  break  or  Intermpt  the  posses- 
sion. The  entry  must  be  made  openly,  with 
the  purpose  of  aseertslning  his  dahn  tbereta 
and  must  be  accompanied  by  acta  of  owne^ 
ship  which  f^aracterlse  and  effectuate  tbe 
claim."   See^  also,  Buswell,  Um.  I  274. 

In  Boblnson  v.  Swett  8  Me.  SIA,  It  Is  said: 
"An  entry  Into  land  to  purge  a  dlsselsbi 
should  be  made  with  tbat  intention,  knd  such 
Intention  should  be  sufficiently  indicated  ei- 
ther by  the  act  Itself  or  by  words  accompany- 
ing the  act"  In  Peabody  v.  Hewett  62  Mfc 
33,  the  InstructifHi  to  the  Jury  was  as  follows: 

"If  within  twenty  years  after  Gregory  first  ■ 
disseised  Peabody,  tbe  heirs  of  the  latter  or 
their  agent  duly  authorised,  went  upon  the 
premises  with  the  Intent  of  making  the  entry, 
and  they  then  and  there  disposed  to  Gregory 
that  they  came  for  snch  pnipoee,  It  woold  be 
a  legal  entry." 

In  Burrows  v.  Gallup,  82  OOnn.  486,  the 
court  said:  "When  a  party  Is  <nce  dispossess 
ed,  it  Is  not  every  entry  upon  the  Dremlaes 
without  permission  that  would  disturb  the  ad- 
verse possession.  He  may  tread  upon  hli  own 
soil,  and  stiU  be  as  much  out  of  the  posses 
slon  of  It  there  as  elsewhere<.  He  must  a»- 
sert  his  claim  to  the  land,  perform  some  act 
which  would  reinstate  him  In  possession,  be- 
fore he  can  r^[ala  -vrtiat  he  has  lost  It  Is 
evident  therefore,  that  an  entry  by  stealth, 
under  drcumstancea  that  go  to  sbow  that  flie 
party  dalmed  no  xli^t  to  enter,  would  not 
be-  BuffldMit  to  break  tte  continuity  of  exdvh 
shre  possessloo  In  another.** 

In  Wing  T.  Hall,  47  Tt  182,  the  rale  Is 
thus  stated:  "An  entry  upon  land  In  the  pos- 
session of  anoQier.  to  order  to  mnfe  a  legal 
Interruption  ot  sndi  possession,  must  be  made 
nndtf  such  eltemnstanoee  aa  to  enable  the 
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partr  in  poasessloit,  by  tl»  use  of  reasoiuUe 
dllleence.  to  ascertain  the  right  and  claim  ot 
the  party  making  the  entry." 

So,  In  Altemus  t.  Cainphell,  9  Watts,  28, 
Qlbsrai,  C  J.,  said:  "The  effect  of  an  CTtry, 
It  is  agreed,  depends  upon  the  Intent  of  It, 
expressed  by  words  or  Intimated  by  an  act 
equally  signl0cant.  I  would  say.  In  a  few 
words,  that  there  most  be  an  npllclt  declara- 
tion or  an  act  of  notorioas  dominion  by  which 
the  claimant  challoiges  the  right  of  the  oo- 
cnpant;  or  it  cannot,  perhaps,  be  better  de- 
fined than  by  saying  that  the  entry  must  bear 
on  the  face  of  It  an  nnequlrocal  intedt  to 
resume  the  actnal  possession."  See,  also^  1 
Am.  &  Eng.  Bnc.  Law  (2d  Bd.)  p.  886,  ander 
"Nature  of  Be-«itrT  Beqolred." 

It  has  been  seen,  howerw.  In  the  case  at 
bar,  that  after  reading  to  the  Jnry  the  correct 
rtde  that  the  occupancy  shonld  be  so  open  and 
notorions,  and  of  snch  an  nnequirocal  char- 
acter as  to  "reasonably  Indicate"  to  the  trlie 
owner  an  assertion  of  dominion  and  owners 
ship,  ttie  learned  Judge  thereafter  inadTert- 
ently  stated  the  rule  mose  stnmgij  against 
the  defendants,  as  follows: 

"It  would  need  to  be  something  which  was 
brought  home  In  some  way  to  the  senses,  the 
eyes  or  ears,  of  the  party  who  was  In  posse*- 
slon  claiming  adTersely,  which  wonld  Indicate 
to  him  that  the  owner  was  intending  to  assert 
his  rights  as  against  him." 

"As  I  said  to  yon  befwe,  In  order  to  afiTect 
the  Pratt  heirs  and  this  plaintiff,  It  should 
have  been  known  that  the  act  was  done  by 
the  anthorlty  of  Swan,  and  that  the  parties 
were  not 'mere  squatters." 

This  statement  must  have  been  rec^ved  by 
the  Jury  as  a  final  Interpretation  of  the  rule 
which  had  been  read  to  them.  Under  this  In- 
stmctloa  the  Jnry  could  hardly  have  failed 
«to  nnderatand  that  they  were  required  to  find 
that  the  acts  of  occupation  by  the  agents  or 
tenants  <tt  Swan  were  not  only  of  such  a 
character  as  to  "reasonably  indicate"  an' as- 
sertion of  title,  but  that  the  plaintiff  had  ac- 
tual knowledge  that  th^  "were  done  by  tbe 
authority  of  Swan," 

nils  requirement  of  actoal  knowledge  on 
the  part  of  the  plaintiff  that  such  occupante 
were  acting  under  the  authority  of  Swan,  im- 
posed upon  the  defendante  too  heavy  a  bnr^ 
den  of  proof.  No  authority  has  been  brought 
to  the  attention  of  the  court  which  goes  to 
the  extent  of  that  requirement  If  the  acta 
ot  occupatl(Hi  emanate  from  the  record  owner 
In  asaertltn  of  his  title,  and  are  of  such  a 
diaracter  as  to  afford  reasonable  notice 
such  claim  of  ownerahlit,  It  Is  not  essential 
that  the  party  claiming  by  adverse  possession 
should  have  actual  knowledge  at  the  time 
that  the  acte  of  occupation  were  authorised 
by  the  record  owner.  It  would  be  a  tesk  ot 
great  difficulty,  and  In  most  cases. practically 
impossible,  for  a  landowner  to  prove  such  ac- 
tual knowledge.  It  Is  sufficient  if,  in  such  a 
ease,  It  appears  that  by  the  exercise  of 
reaawable  diligence  such  actual  knowledge 


mlgbt  hare  been  Obtained.  1%e  exi^dt  state- 
ment that  the  plaintiff  mnst  be  shown  to  hava 
h«d  such  actual  knowledg*  tonatt,  ttanCai% 
be  deemed  error. 
KxcepttoH  until  inwi. 


80PER  et  al.  r.  CBBIGHTON  et  aL 

<Snpr«&*  Judicial  Court  of  Maine.   Jan.  1^ 
1900.) 

SALES— DSIJTHItT—PROUPT  SHIPHSNT. 
Plaintiffs  are  merchaote  In  Boston;  de- 
fendants, traders  In  Thomaston.  A  salesman 
of  the  plaiotifb  sold  defendante  goods  "to  be 
sbipi>ed  prompt."  Beld,  that  this  means  shli^ed 
from  Boston  so  that  the  goods  wonld  arrive  In 
Thomaston  by  reasonable  dispatch;  and,  un- 
less so  shipped,  the  title  to  the  goods  would 
not  pass  to  the  defendants,  and  whea  not  so 
received  by  them  they  are  not  liable  for  dam- 
ages upon  their  contract  of  pnrchssek 
(OffidaL) 

Report  from  nipreme  jndldal  coorU  Knn 

county. 

Action  by  Joseph  B.  Soper  and  another 
against  James  Bi.  Crelghtod  and  others.  Cue 

reported.   Judgment,  for  defendants. 

This  was  an  action  for  damages  fw  tbe 
nonacoeptance  by  tbe  defendants  of  a  car  of 
feed  which  the  plaintiffs  allege  they  sold  the 
defendante  through  their  agent,  Raymond 
O'Brien,  and  whldi  the  defendants  refused  to 
accept  on  account  of  tbe  long  and  unreason- 
able delay  In  the  delivery.  No  daim  of  de- 
livery or  acceptance  of  any  part,  or  any  pay- 
ment by  the  defendants,  was  made  on  account 
of  the  feed.  The  declaration  was  framed  not 
for  goods  sold  and  delivered,  but  for  damages 
for  nonacoeptance  of  goods  bargained  and  sold. 

The  material  facts  are  as  follows: 

The  plaintiffs  carry  on  business  In  Boston 
under  the  oame  J.  E.  Soper  &  Co.,  Cotton  Seed 
Meal,  Grain  and  Feed,  207  Chamber  of  Com- 
merce. They  are  not  brolcera,  but  dealers. 
The  defendants  cany  on  a  lime- manufacturing 
business  in  Thomaston,  He.,  and  a  general 
store  In  ccmnectlon  with  it,  and  sell  grain  and 
feed,  among  other  articles. 

Raymond  O'Brien,  a  native  and  resident  of 
Warren,  near  Thomaston,  and  whose  post- 
office  address  was  Thomaston,  represented  the 
plaintiffs  as  their  agent  or  salesman.  He  was 
weU  acquainted  with  die  defendants,  and  waa 
often  in  Thomaston,  bat  had  not  prartonsly 
made  sales  to  the  defendants,  they  bvylnc 
their  grain  and  feed  In  Portland. 

Tbe  last  of  April,  1886,  the  defendants  were 
out  of  a  necessary  supply  of  feed,  and  coold 
not  get  any  In  Portland,  where  they  usually 
dealt,  without  delay  of  ten  days  or  two  weeks, 
which  they  could  not  grant,  for  they  wanted  It 
at  onoe.  Charles  A.  (^elghton.  one  of  tbe 
defendants,  met  O'Brien  in  the  post  office  st 
Thomaston,  and  inquired  If  he  oould  furnish 
them  a  car  of  feed,  and  whether  they  had  any 
at  Yarmouth  or  not;  Orelghton  placing  bis 
stress  on  an  Immediate  delivery,  and  whether 
O'Brtett  could  glva  it  fysrim  said  ba  eould 
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no^  and  Oelflitmi  uld.  *mieii  Qiat  ends  It, 
for  we  don't  want  It  nnteBS  we  can  have  It 
Iqpot,'  •at  oDce,'  "  etc 

Both  agre»  tbat  Crelghton  old  be  wotdd 
try  Llttlehale,  of  Rockland,  viilch  he  Bayi  be 
did,  and  could  not;  get  tt;  and  then  O'Brloi 
came  along,  and  bailed  him,  and  told  Crelgh- 
ton he  "cotlA  mpply  him  with  that  feed."  and 
the  time  of  dellrery  wai  repeated,  but  not  bo 
emphatically  aa  before,  aa  O'Brien  knew  hli 
wlahea,  and  testified:  "He  said  to  hurry  It 
He  asked  me  to  Aave  them  hurry  it,  or  nish 
It,  as  he  was  in  a  hnrry  for  It"  Under  O'Bri- 
en's assurance  that  his  bouse  could  fumtsh  it 
Crelghton  ordered  the  car  of  feed  with  the  un- 
derstanding It  should  be  deUrered  In  a  few 
days. 

O'Brien,  carrying  out  the  direction  to  "rush 
tt"  and  haste,  at  once  wtred  his  house  In  Bos- 
ton, and  followed  It  by  a  letter.  The  tele- 
gram is  not  produced,  but  the  letter  directs, 
If  they  are  not  "able  to  fill  the  order,  please 
adTlse"  defendants.  The  defendants  got  no 
notice  of  shipment  and  assumed  the  order  was 
fined,  and  expected  it  dally,  and  went  to  the 
railroad  station  for  It 

The  plaintiffs,  however.  It  seans,  were  not 
able  to  fill  the  order,  and,  instead  of  notifying 
the  defendants,  went  to  the  broker's  board, 
and  bought  It  of  diapln  &  Co.  for  shtpmetit 
from  some  point  One  of  the  plaintiffs  teetl- 
fles,  "We  inudedlately  sent  the  instructions 
west  to  be  flUed  promptly  upon  the  date  it 
was  taken,"  but  he  afterwards  says,  "ttae  party 
of  whom  they  bought  sent  the  order  west; 
fliey  really  had  nothing  further  to  do  with  It** 
It  was  bought  on  the  broker's  board  in  Bos- 
ton, May  Stb,  and,  the  plaintiffs  claim,  was 
ablpped  from  Seymour,  Ind.,  May  lOtb,  but 
ordered  out  before  the  plaintiffs  bonght  It 
80  It  was  not  shipped  on  this  order,  but  was 
bought  In  some  indefinite  place,  not  known  to 
either  of  these  parties  or  Chapin  ft  Co.,  and 
may  have  been  stalled  somewhere  when 
bonght  The  plaintiffs  claim  by  bill  of  lading 
that  It  left  Seymour.  Ind.,  May  10,  1888,  but 
It  does  not  appear  by  that  document  ttiat  It 
was  for  defendant^  and  they  claimed  that  the 
order  could  not  l^ve  reached  there.  It  also 
abows  that  the  car  was  subject  to  the  order 
of  Ohapln  ft  Ca,  and  with  directions  to  hold  at 
Norwood,  N.  Y.,  for  orders.  By  Indorsement 
on  tbe  back  of  bin  of  lading  (Aiapln  ft  Oo.'s 
order  was  made  June  1, 1898.  By  the  waybill 
tt  appears  that  the  car  was  at  Detroit  May 
27tli,  and  at  Norwood  June  2d.  It  was  a 
montli  before  tt  arrived  at  Norwood,  the  point 
when  Its  destination  was  determined. 

Tbe  plaintiffs  sent  to  the  defendants  on  May 
Stb  a  printed  bbuik,  filled  up.  which  they  call 
ft  **«»flrmatIon,'*  containing  words,  "Shlp- 
mmt  prompt"  Charles  A.  Crelghton,  who 
bad  tbe  talk  with  O'Brien,  went  away  a  few 
days  after,  and  did  not  see  the  confirmation. 
John  H.  Ckdghton,  another  defendant  did 
■ee  It  ud.  construing  it  to  Iname  the  Immedi- 
ate receipt  of  the  feed,  made  no  r^ly  to  It 
On  June  aotk-long  after  tlie  M  bad  airind 


and  acceptance  refused-a  copy  vaa  tim^  tent 

to  the  defendants. 

The  defendants  went  dally  to  the  stattoa 
for  the  feed.  It  did  not  arrive,  and  on  Hay 
aeth.  In  the  absence  of  a  A.  Oidghton,  3.  M. 
Crelghton  wrote  the  plaintiffs,  "We  bought 
cargo  of  feed  to  come  right  altmg,*'  and  on 
June  4tii,  O.  A.  Crelghton,  baling  returned, 
wrote,  **We  bought  cargo  of  feed  to  be  deliv- 
ered at  once,"  and,  getting  no  feed.  <m  June 
7tb  he  wired:  "O'Brien  atfld  pronipt  ddlrery. 
Will  not  accept  feed." 

The  confirmation  sent  by  tbe  jdalntlffs  was 
never  acknowledged  or  referred  to  by  defend- 
ants. It  was  a  printed  blank  circular,  with 
only  a  few  written  words,  and  would  not  at- 
tract the  attentloQ  of  a  puty,  unless,  perhaps, 
tbe  word  "prompt,"  which  would  be  In  accord- 
ance with  the  defendants  wlsb. 

The  defendants  claimed  that  there  was  no 
car  shipped,  from  Seymour,  Ind.,  for  Thomas- 
ton,  or  for  these  plaintiffs,  and  so  could  not 
have  been  shipped  prompt  or  within  10  days; 
and  refused  acceptance.  Thereupon  the  plain- 
tiffs, Kttear  notice  to  the  defendants,  lesold 
tbe  feed  at  a  loss  of  ^M. 

Argued  before  BMBRY,  HASKELL.  WIS- 
WEIii;  8TBOUT,  SAVAGE!,  and  FOGI^DR, 
JJ. 

R.  L  Thompson,  Cor  ptalutUBi.  J.  M.  Ubon, 

for  defmdants. 

HASKELL,  J.  Plaintllb  are  merchants  In 
Boston;  defendants,  traders  to  Thomaston. 
Hay  4th,  O'Brloi,  a  salesman  of  idalntlffs,  sold 
defendants  a  car  of  feed,  to  be  shipped  at  oooe; 
Hay  6th  plaintiffs  wrote  d^endants:  "We 
have  this  day  sold  you  one  car  Bllsh  Milling 
Co.  at  $17.78,  mixed  feed.  100  lbs.  B.  Pts.  TO 
be  shipped  prompt"  May  26th  defendants 
wrote  idalntlCCs:  "We  bought  a  car  of  feed  to 
come  right  along.  Tbat  was  some  four  weeks 
ago,  but  it  Is  not  here  yet  We  have  been 
looking  for  It  all  this  time,  and  Its  not  com- 
ing has  hurt  onr  business  ray  much.  If  It  Is 
not  near  here,  shall  have  to  give  It  up,  and 
order  elsewhere."  Again,  June  4th,  defend- 
ants wrote  plalntUEb:  "We  bought  a  car  of 
feed  of  you.  throu^  your  Mr.  O'Brien,  May 
6th,  to  be  deUraed  at  Mice:  Now,  ft  has  not 
arrived  yet  aiid  we  have  lost  the  sale  of  a 
car  of  feed,  and  it  Is  so  late  In  the  season  that 
we  shall  not  want  It  You  will  please  cancel 
the  ordo*.  as  we  will  not  be  able  to  rec^ve  it** 

The  contract  contemplated  the  prompt  de- 
livery by  plaintiffs,  on  board  carrier  at  Boston 
or  vldnl^,  merchandise  consigned  to  defend- 
ants. Upon  SDch  delivery  the  title  to  the 
goods  would  have  passed  to  defendants.  Wlth- 
ont  such  delivery  the  title  would  not  pass, 
except  by  defendants'  consait  Sndi  delivery 
was  never  made.  FlalntUb  nem-  shaped  the 
merchandise  from  Boston  or  vldnlty,  where 
prompt  delivery  would  Insure  pronqit  reetipi 
of  tbe  goods  by  the  purchasers,  as  contem- 
^ated  by  tbe  contract  of  sale.  The  delay  was 
mireaaonaMe.  Tbe  dtfeBdanta  mlgbt  weU  «an- 
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cA  tbelr  order,  or,  whldi  It  the  same  thln^, 
refuie  to  lecelre  the  goods  not  shipped  for  a 
montli  after  th^  sboold  have  been.  PlaintlffR 
bad  no  right  to  tell  defendants  goods  to  be 
shipped  promptly,  presomaUy  from  their  ware- 
house or  store  In  Boston,  and  compel  defend- 
ants to  await  tbelr  arrival  from  the  West, 
with  delay  of  perhaps  a  month  in  trandt 

Had  plaintiffs  sold  the  goods  to  be  dellvmd 
In  Thomaston,  they  might  bare  shipped  them 
from  the  foor  comers  of  the  nnlrerse,  bad  they 
seasonably  d^Tcred  them,  and  tbegr  would 
lUTe  become  ^e  defendants*  goods. 

The  title  to  the  goods  did  not  pass  to  de- 
fendants, nor  were  the  goods  seasonably  shl^ 
ped  under  the  contract  of  sale,  so  as  to  en- 
able plaintiffs  to  hare  damagesL  Tbey  did  not 
mind  the  contract  themselves,  and  defendants 
need  not  Bhoades  t.  Ootton.  80  Ms.  468,  88 
▲tL  867. 

Jodgmont  Cor  deCendantiL 


(2  Pen.  378} 

STATB  T.  GREENWOOD. 
(Snperlot  Court  of  Delaware.  Newcastle-  Feb. 
27,  1900.) 

MUNICIPAL  CODRT8-JURI£jDICTION. 
Under  WUmiugtOQ  Citj  Charter  (17  Del. 
Laws,  G.  207),  fi  lo,  authorizing  the  munidpal 
court  to  try  actions  for  nuisances  committed  In 
the  dty,  suck  court  Lad  exclusive  Jurisdiction  of 
a  charge  against  one  for  willfully  trespassing 
on  the  premlBes  of  another  within  the  dty,  and 
acting  disorderly. 

Ida  Greenwood  was  convicted  of  a  wlllfnl 
trespass,  and  she  brings  certiorari.  Re- 
versed. 

The  rec(nd  of  the  Jostlce  of  the  peace  set 
forth  that  the  defendant  was  charged  with 
willfully  trwpaasing  on  the  18th  day  of  De- 
cember, 1880,  In  Wilmington  hundred,  upon 
Che  premises  of  Lenora  Lone,  and  'alBO  with 
acting  in  a  disorderly  manner  towa^  the 
■aid  Lenora  Lone.  The  record  also  set  forth 
the  following:  **And  now,  to  wit,  this  15th 
div  of  December,  A.  D.  1890,  the  parties 
appear,  and  ready  (or  a  hearing.  The  de- 
fendant pleads  not  gull^  to  the  charge  of 
trespass,  and  after  hearing  all  the  evidence, 
and  matnrdy  considering  the  same,  I  ad- 
judge said  defendant  goll^  of  a  nuisance, 
by  willfully  trespassing  upon  the  premises 
of  said  Lenora  Lone,  and  ord»  that  she  pay 
ft  fine  ot  82  and  costs,  to  wit  85.87.''  The 
exceptions  filed  went  to  the  Jurisdiction  of 
the  justice  of  the  peace  to  hear  and  deter- 
mine said  case. 

Mr.  Speakman:  The  judgment  of  the  jus- 
tice should  be  reversed.  Under  the  charter 
of  tiie  city  of  Wilmington,  creating  the  mn- 
nlclpal  court,  the  sole  and  exclusive  jurisdic- 
tion of  the  offense  charged  was  vested  in  that 
court  The  said  act  provides  that  *^e  said 
munidpal  court  shall  have  sole  and  exclu- 
sive jurisdiction  to  Inquire  of,  hear,  try  and 
finally  determine  all  tbose  criminal  matters 
and  offences  oiumetated  In  the  ISth  section 


of  the  6th  article  ot  the  amended  constitu- 
tion [1891]  and  committed  within  said  dty. 
and  punish  all  persons  convicted  of  said  of- 
fencea,  or  any  of  th«n,  agreeably  to  the 
laws  of  this  state."  17  DeL  Laws,  c.  207, 
I  15.  As  this  act  went  Into  effect  In  1883, 
subseQuent  to  the  passage  of  the  act  confer^ 
ring  jurisdiction  upon  justices  of  tlie  peace 
for  Newcastie  county  to  try  such  offenses 
(15  Laws  Dd.  c.  190),  the  said  municipal  court 
Is  thereby  vested  with  the  sole  and  exclustve 
cognizance  of  nuisances  tommltted  wlttain 
the  city  of  WilmlngtMi,  wtaldi  eoTsra  tbe  of- 
fense charged. 

Argued  before  LORH,  O.  J.,  and  PKNNB- 

WILL  and  BOYCE,  JJ, 

Peter  L.  Cooper,  Jr.,  Deik.  Atty.  Oeiu,  tat 
the  Statsu  Frank  It,  Speakman,  tat  dtfend- 
aut 

LORE,  O.  J.  Let  the  judgment  below  be 
reversed,  on  the  ground  that  the  munidpal 
court  has  exdusive  jurisdiction  to  try  nol- 
saniws  committed  In  tbe  dty  of  Wllmingtxm. 


CRAIG  V.  OINN. 
(Superior  Court  of  Delaware.  Newcastle.  Nov. 

28.  1800.) 

MALICIOUS  PROaSCUTION  —  PLBADINQ  —  STI- 
DBNCE— VA  RIAN  CB— NONBXnT— TERMINATIOK 
OF  PROSBKtmON— NE)CBSSITT— NATURB. 

1.  A  complaint  In  an  action  for  malidont 
prosecQtioii  alleged  the  arrest  of  plaintifE,  hit 
arraignment  before  the  justice,  and  that  de- 
fendant was  present  but  failed  to  offer  any  evi- 
dence, and  that  defendant  then  and  there  vol- 
untarily abandoned  said  criminal  charge  against 
plaintiff  without  plaintiff's  consent,  and  that 
the  justice  thereupon  adjudged  and  determined 
that  olaintiff  was  not  guilty  of  the  charge  pre- 
ferred against  him  by  the  defendant,  and  dis- 
chatted  defendant  from  custody,  and  that  the. 

f>roBecution  was  wholly  ended  and  determined 
n  favor  of  plaintiff.  The  evidence  dlsdoeed 
that  when  plaintiff  was  brought  before  the 
Justice  tbe  defendant  in^sted  on  an  immediate 
trial,  but  that  plaintiff  wanted  a  continuance: 
that,  after  consultation  between  plaintiff  and 
defendant  tbey  entered  Into  an  agreement  In 
writing  wbereby  the  cause  was  continued  to  en- 
able the  parties  to  adjust  tbe  amount  of  tbe 
proceeds  of  a  certain  transaction  out  of  which 
tbe  charge  arose,  and  It  was  also  agreed  that 
plaintiff  and  a  surety  would  pay  the  amount  so 
ascertained,  ^e  amount  was  ascertained  and 
paid  by  plaintiff,  and  the  prosecution  dismiss- 
ed by  mutual  consent  each  of  the  parties  pay- 
ing one-half  of  tbe  costs  thereof,  add  to  con- 
stitute Bucb  a  variance  between  the  allegations 
and  tbe  proof  in  respect  to  the  mode  in  wUck 
tbe  prosecution  was  terminated  as  to  warrant  a 
nonsuit. 

2.  Where,  in  an  action  for  malldoos  prosecu- 
tion, it  appears  that  the  prosecution  complained 
of  was  dismissed  by  mutual  consent  aft«r  s 
settlement  of  the  matter  out  of  which  the 
charge  arose,  plaintiff  cannot  recover,  dnce 
such  termination  of  tbe  prosecution  does  not 
furnish  prima  fade  evidence  that  the  actios 
was  without  probable  cause. 

Grubb,  J.,  dissenting. 

Action  by  William  Craig  against  Benjamin 
F.  Glnn  for  malldous  prosecution.  Defend- 
ant moved  for  a  nonsuit,  whldk  was  gcanted 
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Arvned  twfote  LORnH  a  and  SPBIT- 
ANCB  ud  GBUBB,  JJ. 

Franklin  Brockson,  for  plaintiff.  Itetln  B. 
Bmris,  for  defendant. 

BPRUANOB,  J.  The  alleged  mallcloiia 
inosecatlon  for  which  this  action  was  bronght 
was  a  complaint  befw*  one  of  the  Justices  of 
the  peace  of  Newcastle  county,  made  t^*  the 
defendant,  Benjamin  F.  Gfaro.  against  the 
plaintiff,  William  Craig,  charging  him  with 
obtalnli^  the  sum  of  ^£24.92.  belonging  to  the 
aald  QInn,  from  one  George  }l.  D.  Hart,  ^JJ 
false  pretenses,  nptm  which  a  warrant  was  Is- 
sned  by  the  Justice  to  a  constable  of  (he  coun- 
ty, who  thereupon  arrested  the  plaintiff  and 
took  him  to  the  oflBce  of  the  Justice. 

The  first  ground  urged  by  the  defendant  In 
support  of  hiB  motion  for  a  nonsuit  Is  that 
there  is  a  matertal  and  fatal  variance  between 
the  allegations  of  the  declaration  and  the 
evidence  In  respect  to  the  termination  of  the 
■aid  prosecution.  The  declaration  contains 
three  counts,  which,  after  setting  forth  the 
■aid  (diarge,  warrant,  arrest,  and  bringing  ct 
the  plaintiff  before  the  Justice,  describe  the 
■nbsequent  proceedings  as  follows:  (1)  That 
**the  aald  defendant  was  then  and  there  pres- 
ent, but  willfully  neglected  to  offer  any  -erl- 
dence  whateTer  to  support  the  said  false  and 
mallcfoos  charge  ag^nst  the  aald  plalntUt, 
which  aald  plaintiff  was  then  and  there  ready 
and  anxious  to  establish  his  Innocence  In  that 
behalf,  and  the  said  defendant  did  then  and 
there  roluntarllj  desert  and  abandon  his  said 
complaint  and  proaecntlon  without  the  consent 
of  the  said  plaintiff,  and  thereupon"  the  said 
Justice  "adjudged  and.  determined  that  the 
aald  plaintiff  was  not  guilty  of  the  said  sup- 
Iiosed  off^ise,  and  then  and  there  caused  the 
■aid  plaintiff  to  be  discharged  of  the  said  sup- 
posed offense;  and  the  said  dtfendant  hath 
not  further  prosecnted  his  aald  compliUnt,  and 
the  said  complaint  and  prosecntlon  la  wholly 
ended  and  determined."  ^  That  "the  said 
def«idant,  not  baring  any  evidence  to  sup- 
port the  said  false  and  malldooa  charge^  and 
weD  knowing  the  Innocence  of  the  said  plalnr 
tiff  In  that  behalf,  then  and  there  voluntarily 
neglected  to  bring  the  same  on  to  a  hiring 
or  trial,  and  thereupon"  the  said  Justice  "ad- 
Judged  and  determined  that  the  said  plahitlff 
was  not  guilty  of  the  said  supposed  offoise, 
and  then  and  there  ordered  the  said  plaintiff 
to  be  ^charged  out  of  the  custody,  and  the 
■aid  ^alntlff  was  then  and  thoe  discharged, 
fully  released,  and  exonerated  of  the  said  sup- 
posed offense.**  (S)  That  "the  said  defend- 
ant, not  having  any  ground  or  evidence  to  sup- 
port the  said  false  and  malicious  chai^  then 
and  there  voluntarily  withdrew  his  said  com- 
plaint and  prosecution,  and  abandinted  the 
same,  and  then  and  ther^*  the  said  Justice 
"dlsccmtlnned  the  said  prosecution  and  dis- 
missed the  said  case,  and  ordered  the  said 
plaintiff  to  be  discharged  out  of  custody;  and 
the  said  plaintiff  was  then  and  thne  dla- 
«baKged  and  tuUy  leteased  of  the  said  sqp- 


posed  offense,  and  the  said  complaint  and 
Ittosecotloo  Is  wholly  aided  and  dabaaaSamlL  tu 
favor  of  the  said  plaintiff  as  aforesaid."  li 
appears  taan  the  evidence  that  when  the 
plaintiff  was  bnnifl^t  to  tin  i^ee  of  ttie  Jos- 
tlce.  In  custody  of  th«  oonslalde,  on  Mazdl 
1896^  the  defendant  was  rsadr  ud  Initeted 
upon  going  on  with  the  hearing  at  once,  but 
that  the  plaintiff  was  not  ready,  and  hudstsd 
open  a  postponement  for  a  week.  After  fur- 
ther conversation  and  conference  between  the 
pUUnttfC,  the  defendant,  Mr.  Atwdl,  the  fttantt 
of  the  plalntlfl,  and  lb.  Bnrris.  the  attorney 
of  the  defendant,  tlie  fi^wing  agreement  was 
drawn  by  Mr.  Burrls,  and  signed  by  the  plain- 
tiff and  Mr.  Atwell:  ''Whereaa,  Bujaraln  F. 
Otam  and  William  Qralg,  both  of  Appoqnhit 
mink  hundred,  are  In  dlq^ite  as  to  tha  amomt 
of  money  due  the  aald  Otam  aa  proeeeds  irf 
sale  of  wheat  and  com  to  George  H.  D.  Hart 
on  the  16th  day  of  February,  A.  D.  1B8B,  and 
It  la  desired  to  postpone  a  settlement  onU 
Saturday,  the  2eth  day  of  March  next,  at  9:30 
a.  m.,  at  the  office  of  John  W.  Nandaht,  Esq., 
J.  P.,  hi  order  that  the  said  Craig  shall  have 
an  ample  i^pwtnnl^  to  prodoce  hia  acconnta: 
Now,  therefore,  we  hereby  agree  to  pay  to  the 
aald  Gtnn  whatever  sum  shall  be  ascert^ned 
to  be  due  on  s^  accounts  at  the  confefenoe 
aforesaid,  or,  <m  Caflnre  of  their  being  able 
to  agree,  to  pay  whatever  Jndgmmt  that  shall 
be  obtained  a^Uust  said  &alg  In  an  action  at 
law  thereon.*'  Bach  par^  then  paid  one-toU 
of  the  costs  of  the  prosecutlcw,  and  the  Justice 
made  the  following  entry  as  part  of  the  record 
of  the  case:  "Otoutable  returned  summons 
same  day,  10th  of  Mardi,  A.  D.  1808,  with 
prisoner  In  charge.  After  Benjamin  F.  Qlnn'a 
attorney  and  William  Oralg  consulting  to- 
gether, agreed  to  abandon  the  warrant  and  set- 
tle by  mutual  ctmaentor  by  referee  trial.  The 
prisoner  rdeased  from  aald  charge."  Across 
the  face  of  the  record  oC  the  case  the  justice 
also  made  the  following  Indorsement:  "Costs 
paid  and  aettled  by  mutual  consent  Case  dls* 
charged.**  Pursuant  to  said  agreement  of 
March  10th,  the  parties  and  their  attorneys 
met  OQ  the  20th  of  the  same  month,  and  after 
an  examination  of  tiielr  accocmtat  etc,  the  fol- 
lowing indorsement  was  made  tqxm  the  said 
agreement,  and  signed  by  the  plaintiff  and 
Mr.  Atwell:  "March  aeth.  1888.  The  amount 
ascertained  to  be  due  from  William  Craig  to 
Benjamin  F.  GInn  is  one  hundred  and  seventy 
d(4Iar8,  and  we  hereby  agree  to  pay  to  the 
said  Benjamin  F.  Glnn  the  said  sum  of  one 
hundred  and  seventy  dollars  six  months  from 
date  hereof,  'Wlth  legal  Interest  till  paid. 
Said  simi  above  mentioned  la  agreed  upon  as 
a  settlement  of  outstanding  accounts  betweoi 
the  said  OInn  and  Craig  in  fnU."  Following 
this  was  the  acceptance  signed  by  the  de- 
fendant: "I  hereby  accept  the  above  obl^cap 
tlon  as  settlement  as  therein  stated.**  The 
final  Indorsement  upon  the  paper  Is  the  follow- 
ing recdpt  signed  by  the  attorney  of  the  da- 
fendant:  "September  28th.  180a  BeoeiTad 
of  Mr.  John  W.  AtiraU  one  hnndrad  and  m- 
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Mtr-flTe  doUan  aad  ton  eaOm,  In  fall  of  tiM 
above  obligation."  The  testimony  wu  Out 
tUi  wu  fibe  plaltttlfri  num^. 

The  rariancM  between  the  first  and  eeeond 
coonta  and  the  evidence.  In  respect  to  tbe 
mode  In  irblch  aald  jwoeecntloD  was  terml- 
nated,  are  obrloua  and  radicaL  The  uncon- 
tradicted erldence  im  that  the  d^end&nt  did 
not  neglect  to  offer  evidence  to  support  said 
oharse*  but  that  he  was  ready  and  anxious 
to  offer  andb  avldmoe;  that  he  did  not  nev- 
Sect  to  bring  Uie  caae  to  a,  hearing,  but  that 
he  waa  ready  tor  and  Insisted  npon  a  hear^ 
Ing;  that  the  prosecution  was  not  abandoned 
without  the  consent  of  the  tf^ntlff,  but  with 
Us  full  consent,  and  fn  ccHisIderatlMi  of  his 
entering  Into  a  written  agreement,  with  eure- 
ty,  for  the  pi^meat  oi  whateva  mm  should 
be  awarded  against  Um;  that  the  Justice 
did  not  adjudge  or  determtne  that  the  plalnr 
tut  was  not  gnll^,  and  did  not  cause  the 
plaintiff  to  be  discharged  from  custody,  fully 
acquitted  or  exonnated  of  said  o/lteasa,  but 
that  there  was  no  hearing  of  the  case  by  the 
Jostlce,  and  that  he  discharged  the  plaintiff 
from  custody  because  the  i^alntlff  and  de- 
fendant "agreed  to  abandon  the  warrant  and 
settle  by  mutual  consult  or  by  r^eree  trial"; 
and  tiiat  the  ease  was  "settled  by  mutual 
ocKisent"  The  Tarlancea  between  the  third 
count  and  the  evidence  are  not  so  numeroua, 
but  they  are  material  and  tetaL  In  view  of 
the  erldmce  above  redted.  It  can  In  no  sense 
be  said  that  the  defendant  '^roluntarUy  wlt2k- 
drew  his  said  coipplatnt  and  j^nsecution,  and 
abandoned  tbe  same."  Tbe  fair  latarpreta>- 
tlon  of  this  language  Is  that  the  defendant, 
of  his  own  motion,  withdrew  and  abandoned 
said  complaint  and  proeecntlon,  and  not  that 
he  did  so,  as  appears  by  the  evldrace^  with 
tbe  consent  of  the  plaintiff,  and  pursuant  to 
a  written  agreement  with  the  plaintiff,  found- 
ed upon  a  valuable  conBlderation.  We  are 
therefore  of  the  opinion  that  there  Is  a  mate- 
rial and  fatal  variance  between  all  of  th^ 
counts  of  the  declaration  and  the  evidence  In 
respect  to  the  mode  In  which  satd  proseco- 
tlou  waa  terminated. 

The  second  ground  of  the  motion  Is  that 
the  mode  of  the  termination  of  said  prosecu- 
tion, as  disclosed  by  tbe  evidence,  was  not 
such  as  the  law  requires  for  tbe  maintenance 
of  this  action.  Hie  guilt  or  innocence  of  the 
accused  is  not  tried  or  determined  In  an  ac- 
tion for  malicious  prosecutlcMi.  If  he  was 
Inikoeent.  probable  cause  for  the  prosecution 
Is  suffideot  to  defeat  tiie  action.  It  Is  essen- 
tlal  to  the  maintenance  of  an  action  for  mall- 
clous  prosecntloa,  of  this  character,  that  tbe 
declaration  should  avw,  and  that  the  plain- 
tiff should  prove,  that  the  proeecutlon  has 
been  terminated  In  favor  of  the  plaintiff.  13 
Bnc  PL  &  Prac.  444;  Gallagher  v.  Stoddard, 
47  Hun.  101;  Rhodes  v.  Silvers,  1  Har.  (Del) 
127;  Wells  v.  Parsons.  8  Har.  (Del.)  505.  It 
Is  not  essential  that  there  should  have  been 
an  acquittal  or  discharge,  as  the  result  of  a 
•dal  or  bearing.  If  tbe  person  making  a 


crbnlaal  diatfs  ae^eeta  or  refuses  to  ap> 
pear,  or,  aroearlng,  nes^ects  or  xefasea  ts 
testis,  and  fw  that  reason  the  prosecntloQ 
terminates  and  the  accused  Is  dlschaiged, 
there  Is  sndi  a  termlnatltHi  <tf  tiie  iMtMecn- 
tlon  In  tKvot  of  the  accused  as  meets  the  re- 
qulcen^t  of  the  law.  Brown  v.  Randall,  36 
Oonn.  5&  Bu^  oa  the  oth»  hand.  If  tbe 
jnvsecutltm  be  terminated  by  reason  ot  a 
compromise  or  agreement  between  tbe  par- 
ties, sndi  as  was  shown  In  this  case.  It  Is  not 
such  a  tumlnatloo  as  Is  required  to  be  al- 
leged and  proved  in  actiuis  ot  this  <Aarae- 
ter.  Wilkinson  v.  Howei.  1  Moody  4k  M.  406; 
UcGmnlck  v.  Siason.  7  Oow.  715;  CSark  t. 
Caeveland,  6  Hill.  &44;  aallagher  t.  8todr 
dard,  47  Hun,  101;  Sartwril  t.  Parker,  141 
Uass.  405,  5  N.  XL  807:  Brown  t.  RandalU  3G 
Oonn.  60.  Such  a  tMrmlnation  does  not  Imply 
a  want  of  inrobable  cause,  but,  rather,  tends 
to  show  an  admission  by  the  accused  of  prob- 
aUe  causa  Wilkinson  Howd,  above  cit- 
ed, was  an  action  tor  a  malicious  arrest.  In 
the  original  action  the  conr^  with  the  con- 
sent ct  tbe  paxtlea,  had  ordered  a  stet  iH'oce^ 
BOS.  In  granting  a  nonsuit  the  chief  Justice 
said:  "The  goteral  rule  Is  that  a  party  can- 
not sue  tor  a  malldous  arrest  or  prosecu^ 
tloB,  without  lowing  in  bis  declaration  how 
the  proceeding  complained  of  was  tennlnat> 
ed;  •  •  •  and  i  think  tbe  rule  InvolTes 
the  principle  that  the  termination  muat  be 
such  as  to  f nnUsh  prima  fade  evidence  that 
the  action  was  wiUiout  foundatitm.  I  think 
this  mode  of  termlnatU»  does  not  famish 
any  evidmce  that  tbe  action  was  without 
probable  causes  If  this  should  be  allowad, 
the  defendant  would  be  decelTed  by  tbe  oon- 
oait,  MM  without  that  he  would  certainly  have 
gone  on  with  the  action,  aaid  might  have 
shown  a  foundation  for  It**  In  Morton  r. 
Toung,  06  Me.  34.  it  was  said:  "If  he  [the 
plaintiff]  settled  the  demand  understand  Ingly 
and  voluntarily,  be  Is  estopped  from  denying 
that  the  defrakdant  had  ^^obable  cause  fw 
bringing  the  suit  If  he  would  contest  the 
claim,  be  should  have  done  so  before  the  set> 
dement  If  under  durees,  he  should  have 
protested  against  bis  liability.  If  a  party  is 
siient  where  self-interest  commands  him  to 
speak,  he  will  not  be  permitted  to  speak 
when  public  iwllcy  commands  him  to  keep 
sUent" 

It  is  contended  on  behalf  of  the  plaintiff 
that  his  consent  or  agreement  to  the  termina- 
tion of  the  prosecution  as  alrave  stated  waa 
the  result  of  duresB  and  fraud,  and  Is  there- 
fore Told.  There  Is  no  Intimation  of  this 
contention  to  be  found  In  the  declaration  or 
other  pleadings  of  the  plaJotifl,  and  there  Is 
DO  evidence  sufiSdent  to  warrant  the  jury  In 
finding  such  duress  or  fraud.  There  appears 
to  have  t>een  no  word  of  dissent  or  objection 
to  the  compromise  or  agreement  by  the  plain* 
tiff  on  the  day  It  was  made.  True,  the  attor- 
ney of  the  prosecution  was  somewhat  vehe- 
ment in  his  demands  for  an  Immediate  heB^ 
lug,  while  the  plaintiff  wished  U  posjpwieg. 
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tmt  then  li  nottUog  to  Indlcftte  that  the  plain- 
tiff  was  not  well  satisfied  with  tbe  agreement 
then  made  for  the  termination  of  the  prosecn* 
tlon  against  him.  We  are  of  the  (vUUoo  that 
the  mode  In  which  the  prosecution  terminated 
was  not  such  aa  Is  necessary  to  enable  the 
plaintiff  to  recoTer.  It  Is  the  (pinion  of  a 
malorl^  of  the  ooort  that  a  notoniit  sboald 

LORE,  C.  J.  I  fully  ccmcar  with  Judge 
SPBUANCB  In  the  opinion  he  has  just  ren- 
dered. There  Is  one  phase  of  this  case  that 
to  mj  mind  disposes  of  all  doubt  as  to  the 
propriety  of  granting  a  nonsuit  We  are  not 
speculating  as  to  whether  tbe  defendant  In 
this  case  used  tbe  criminal  process  of  tbe 
ttate  to  enforce  the  collection  of  a  private 
claim.  We  must  deal  with  the  testlmoDy  on- 
ly. That  testimony  discloses  that  Craig  was 
arrested  and  brought  before  Bsqolre  Nao- 
daln  on  the  10th  of  May.  1686,  upon  a  charge 
of  obtaining  money  under  false  pretenses. 
Upon  consultation  between  the  parties.  It  Is 
suggested  that  an  agreement  be  entered  Into 
with  respect  to  matters  In  dispute.  In  pur- 
nance  of  this  suggestion  a  written  agreement 
between  the  parties  was  made.  Therefore, 
wo  far  as  tbe  record  discloses,  Craig  appar- 
ently recognized  that  there  w«e  grounds  for 
the  prosecution  which  be  sought  by  compro- 
mise to  get  rid  of.  Craig,  together  with  At- 
well,  his  friend,  signed  this  agreement,  to  the 
effect  that  the  subject  would  be  further  con- 
sidered between  the  parties,  and  whaterer 
amomtt  of  money  was  ascertained  to  be  due 
thereunder  should  be  paid.  This  was  aa  the 
lOtfa  day  of  March.  On  tbe  26tb  day  of  March 
they  ascertained  tbe  amount  due  under  that 
agreement  That  amount  may  or  may  not 
baTe  been  for  money  obtained  under  false  pre- 
tenses, so  far  as  the  record  shows.  Money 
so  obtained  Is  none  tbe  less  a  debt  but  has  a 
superadded  criminal  element  Upon  tbe  as- 
cwtalnment  of  the  amount  of  the  indebted- 
nesa,  which  was  9170,  Crajg  agreed  in  writing 
to  pay  that  amount  of  money,  with  Atwell  ss 
surety.  On  the  28tb  of  September,  188S,  un- 
der this  state  of  aCTairs,  and  under  the  adrice 
of  counsel,  Craig  paid  the  money  to  Mr.  Bur- 
rls,  who  receipted  for  It  The  only  reasona- 
ble Inference  that  can  be  drawn  from  these 
circumstances  Is  that  the  prosecution  for  false 
pretenses  bad  some  basis.  We  are  not  at 
liber^  to  speculate,  or  to  Infer  that  Olnn 
was  using  tbe  criminal  process  of  tbe  state  to 
collect  a  private  daim,  in  tbe  absence  of  some 
erldence  to  that  effect  The  criminal  prose- 
cution was  stayed  or  dropped  in  pursuance  of 
the  agreement  of  tbe  parties,  from  tbe  evl- 
ieaot,  ToluntarHy  made.  This  being  so.  Is 
the  settlement  thus  made  such  a  conclusion 
of  the  case  as  to  sustain  this  action  for 
mallcloos  prosecution?  The  authorities  are 
all  against  it  The  plaintiff's  attorney,  who 
seems  to  have  studied  f^bls  case  with  great 
care,  has  not  produced  a  single  case  in  whldi 
a  settlement  volontarily  made  between  th» 


parties,  as  this  appears  to  hare  been,  has  ever 
been  held  as  a  d^rmlnation  of  a  case,  of 
such  character  as  to  support  an  action  for 
malicious  prosecutimi.  There  is  no  OTldenoe 
of  duress  to  avoid  this  agreement.  Cralf 
was  on  tbe  stand,  and  did  not  pretend  that  he 
executed  the  agreement  under  duress.  It  is 
Idle  to  base  duress  upon  the  statement  of  one 
of  tbe  attorneys  In  the  case  to  Craig,  at  the 
time  of  the  hearing,  that  a  settlement  of  the 
case  had  to  be  made  at  once,  or  he  had  to 
go  up  the  road.  It  would  be  judicial  vagary 
to  Imagine  duress,  when  tbe  eTldence  of  tbe 
plaintiff  himself  negatives  any  other  than  a 
voluntary  settlement  Tbe  record  expressly 
says  upon  Its  face  that  after  Glnn's  attorney 
and  Gralg  bad  consulted  together,  they  agreed 
to  abandon  the  wairant  and  settle  by  mutual 
consent  Under  all  the  authorities  produced, 
such  a  conclusion  wlU  not  warrant  a  suit  for 
malicious  prosecution  If  this  case  was  sent 
to  the  Jury,  and  there  should  be  no  further  evi- 
dence than  that  already  produced,  and  tbe  Jury 
under  such  evidence  should  render  a  verdict 
for  the  plaintiff  In  this  suit  we  would  be  com- 
pelled to  set  such  verdict  aside.  Under  such 
cIrcumBtancea.  therefore,  we  should  not  specu- 
late upon  a  mere  doubt  or  possibility  of  the 
abuse  of  the  criminal  process  of  the  state,  or 
submit  such  doubt  to  the  jury.  It  is  our 
duty  to  say  to  the  jury  that  the  time  of  this 
court  Is  not  to  be  consumed  in  considering 
such  a  case.  I  fuUy  concur  In  tbe  views  so 
clearly  expressed  by  Judge  SPBUA^GIf^  that 
a  noDsnlt  should  .be  oitared. 

6BUBB.  J.  tdlssentJng).  Because  of  the 
Importance  of  this  cas^  1  feel  coqa(tralned  to 
express  my  dissent  from  tbe  decision  of  tbe 
majority  of  the  court  The  facts  of  this  case 
fairly  raise  the  Question  whether  one  man 
may  lawfully  use  the  criminal  process  of  the 
state  against  another  for  a  prirato  purpose 
merely,  and  not  for  tbe  bona  fide  purpose  of 
a  public  prosecutloD.  As  this  case  stands  be- 
fore us,  it  requires  us  to  decide  whether  we 
will  allow  the  evidence  of  tbe  plaintiff  to  go 
before  tbe  Jury  or  grant  a  nonsuit,  the  appli- 
cation being  for  the  nonsuit  Aocording  to 
the  law  and  practice  in  this  state,  upon  a  mo- 
tion for  nonsuit  tbe  court  does  not  require 
absolute  proof  of  the  plaintiff's  case^  but  mere- 
ly that  there  shall  be  pertinent  evidence  so 
materially  tending  to  prove  tbe  plalntlfTs  case 
that  upon  it  the  Jurors  might  honestly  and 
reasonably  find  a  verdict  for  th»  plaintiff.  So 
that  the  queetlon,  to  my  mind,  Is  whether  the 
plalutlff  has  not  furnished  adoQuate  evidence 
of  tbe  essential  avennoits  in  a  case  of  ma- 
licious prosecution,  to  go  before  the  jury,  for 
them  to  decide  whether  these  ace  satisfactori- 
ly proven  or  not  and  not  for  us  to  do  so.  I 
concur  with  the  majority  of  the  court,  to  a 
certain  extoit  I  concur  In  the  (pinion  that 
In  this  case  there  has  been  proof  that  tbe 
prosecution  <^  Mr.  Olnn  against  the  plaintiff 
in  this  caee^  Mr.  Craig,  was  terminated  be- 
fore the  Jostlea,  In  a  suffldeiit  sense  to  allow 
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the  idalntiff  on  that  ground,  so  far  as  that 
essential  Is  concerned,  to  bring  and  malntaltt 
this  nilt  We  all  atrree  as  to  that,— tbat  there 
was  a  termination  of  the  partlcnlar  case  be* 
tbre  the  justice  In  fsTor  ot  tiie  plaintiff,— and, 
tiierefore,  so  tax  as  that  ground  Is  concerned, 
he  Is  entitled  to  maintain  his  snit  Our  point 
of  dlfferratce  Is  here:  It  Is  shown  In  the  evi- 
dence that  there  was  an  agreement,  or,  proper- 
ly Bpeaklng,  an  arrangement,  made  between 
the  plaintiff  and  the  defendant  In  this  case, 
fbe  prosecutor  below,  through  his  conns^ 
who  was  with  them  before  the  justice  of  the 
peac^  by  reason  of  which  that  proBecuti<m 
was  abandoned  by  the  prosecutor,  and  the 
case  terminated,  and  ihe  prisoner  released. 
But  the  point  that  has  been  contended  for  by 
Mr.  Burrls,  counsel  for  the  defendant  here^ 
and  the  ground  that  is  entertained  by  my  as- 
sociates, Is,  as  I  understand  It,  that  said  ar- 
rangement to  settle  tiie  subject-matter  of  the 
ctrntroremy  in  tiiat  case  warrants  an  Infer- 
ence of  the  plalntUTs  admission  thereby  that 
there  was  probable  cause  for  the  prosecution 
before  the  justice,  because,  as  Mr.  Burrls  ar- 
gues, it  was  a  TOluntary  arrangement  or 
agreement  for  a  settlement,  npon  which  the 
prosecutor  abandoned  the  prosecution  without 
presenting  any  eTldenoe,  and  whereupon  the 
justice  dismissed  the  case.  The  position  I 
take  Is  that  there  are  facts  In  this  case  tend- 
ing to  show,  even  if  they  do  not  absolutely 
show  to  our  satisfaction,  that  that  was  not  a 
voluntary  agreement  on  the  part  of  the  ac- 
cused, Mr.  Oralg,  who  Is  plaintiff  In  this  case 
for  malicious  prosecutiim,  and  therefore  no 
such  Implied  admission;  and  my  view  of  It 
rests  npon  the  testimony,  particularly  of  John 
W.  Atwell,  who  testified  on  this  point,  on  di- 
rect examination  by  Mr.  Brockson,  as  follows; 
"Q.  Your  name  appears  on  this  paper  which 
was  drawn  up  at  the  sqnlre's  office  on  the 
10th  of  March,  1898?  A.  Yee,  sir.  Q.  Were 
yon  at  the  squire's  office  the  day  this  paper 
was  drawn  up?  A.  I  was.  Q.  Was  Mr.  Glnn 
there?  A.  Yes,  sir.  Q.  Was  he  r^resented 
any  one,  and,  If  so,  by  whom?  A.  Yes,  sir; 
Mr.  Burris.  Q.  When  Mr.  Craig  was 
brought  in  under  arrest,  will  you  state  what 
was  said  by  Mr.  Olnn  or  his  representative? 
A.  Mr.  Craig  asked  for  a  week,  I  believe,— said 
that  he  was  not  ready  for  a  settlement  of  tiie 
account  that  day,  and  that  he  would  like  to 
have  a  week,  that  he  might  straighten  up  his 
account;  and  Mr.  Burrls  told  him  that  he  liad 
committed  a  very  grave  offense  against  the 
state  law,  and  that  the  matter  would  have  to 
be  settled  here  and  now."  That  shows  that 
he  was  under  arrest  In  the  office  of  the  mag- 
istrate, Mr.  Ohm  being  present  with  his  coun- 
sel, and  Mr.  Craig  present  without  any  conn- 
sd,  and  that  the  latter  asked  for  a  postpone- 
ment in  the  presemce  of  the  justice,  but  not 
dlrectiy  to  him.  Mr.  Burrls  was  acting  for 
Olnn,  as  his  counsel,  and  th«re  he  declined  to 
give  the  man  time  and  an  opportunity  to  pre- 
pare for  the  hearing,  to  footc  into  his  ac- 
count, wo  that  be  could  prepare  himself  for 


Us  trtaL  X  UB  not  quesaonlng  Ifr.  BurriT 
motives  at  all,  but  he  was  counsel  for 
the  other  party,  and  he  would  naturally  pro- 
duce a  great  bnpieasloii  npoa  a  man  of  ttiat 
Und,— a  tenant  iinfsmillsr  with  tbe  law. 
Mr.  Burrls  dedlned  to  give  him 'time,  but 
•aid,  accordliv  to  the  testimony  of  Craig, 
"It  has  got  to  be  settled  to-day,  right  here^ 
ov  you  go  IV  tlw  road.**  That  meant  that 
be  would  go  to  jaiL  8o  tliat  hero  was  a 
case  in  which  the  man  was  In  custody.  Is 
tiie  presence  ot  the  justice  of  the  peace  and  In 
tiie  iHKsenoe  ct  the  prosecutor  and  hte  connad. 
In  wbldi  be  la  refused  time  to  took  Into  Us 
account  no  aa  to  prepare  for  Us  defenssw  He 
was  not  familiar  with  tbe  law.  He  bad  no 
connsel  time  to  tdl  him  what  tlie  law  was. 
nien  It  la  for  the  Jury,  and  not  for  as,  to  say 
what  ^ect  ttiat  would  have  npon  bis  mind 
under  those  dicnmstancee,  and  whether  be 
tboaght,  If  he  should  refuse,  that  he  would 
go  Instantly  to  jaU,  and  i^etiier  he  did  not 
b^eve  a  gentieman  ftf  Mr.  Burria'  standing 
as  a  lawyer,  and  enter  into  tiie  arrangam«it 
to  settie  his  acconn^  and  give  secnritr  tiiecie* 
for  from  actual  coercion  while  under  arrest. 
These  are  fiwte  that  slioald  go  to  tbe  Jmy, 
and  they  are  not  for  us  to  decide.  My  own 
Impression  is  Hat  lie  did  it  nndw  actual 
duress,  and  tliat  therefore  tt  was  not  a  rtOm- 
taiy  agreement  on  his  lurt*  and  conseqnratly. 
In  tbe  eye  at  the  law.  It  was  no  aiaohito 
agreement 

The  eirtdenoe  ' Indicates  ttiat  tbe  leal  eon- 
trover«y  was  a  dispute  over  tbe  ■etttemeni 
<rf  the  tenancy  account  But  you  wiH  otnwve 
that  the  proaecutitxt  was  a  cba^  of  getting 
m<mey  under  ftUse  pretenses;  tbat  Oralg  was 
a  tenant  to  Olnn,  and  tiiat  it  aU  arose  out  of 
the  contract  of  tenancy,  as  I  remember  (and  I 
do  not  think  It  Is  disputed);  tbat  Olnn  used 
tbe  criminal  process  of  the  state  for  that  par- 
pose;  that  then  and  there  Craig  entered  into 
the  arrangement,  after  be  was  refused  time 
to  ascertain  what  he  oweo  him,  w  whetiur 
he  owed  him  anything  or  not  undn:  the  threat 
of  being  Immediately  taken  to  jalL  As  I 
view  tbe  matter,  that  was  not  a  voluntary 
agreement  and  therefore  the  proeecntor,  Mr. 
Glnn,  tiie  defendant  In  this  case,  could  not 
justly  take  any  advantage  of  it  So  that  If 
he  withdrew  bis  prosecutitm  upon  an  agree- 
ment wrongfully  obtained  under  duress,  it  was 
not  on  hiB  part  an  Involnntaiy,  but  a  volon- 
tery,  abandonment  of  the  case,— I  mean  Id 
legal  contemplation,— because  there  Is  evidence 
to  show  tliat  be  used  tbe  criminal  process  of 
the  state  to  collect  a  private  debt  Instead  of 
tor  the  purpose  of  a  bona  fide  public  prosecu- 
tion. I  m^Q  there  Is  evidence  tmding  to 
show  it  I  do  not  say  It  shows  it  absolutely. 
But  there  Is  enough  of  It  to  go  to  the  jury, 
and  let  them  settle  the  question.  Hmce  It 
does  amount  to  a  voluntary  abandonment  of 
his  prosecution.  In  the  eye  of  tbe  law,  because 
the  law  will  not  allow  Olnn  to  take  advan- 
tage of  his  own  wrong;  that  la,  to  force  tbe 
plaintiff,  Oaii^  Into  an  agreemoit  to  settle  a 
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priTata  debt,  and  then  abandon  the  looBecu- 
tlon  and  aay  be  did  not  do  It  ToIuntarUy.  So 
tbat  the  avennent  In  Uie  third  count  that  h? 
Toltrntarlly  abandoned  It,  tn  legal  contemplar 
tiion,  seems,  In  my  (pinion,  to  have  evidence  to 
support  It,— at  least,  enough  to  go  to  the  Jury. 
And  upon  that  ground  It  should  go  to  the 
Jury,  and  the  nonsuit  should  be  refused. 

There  Is  another  ground  which  1  deem  It 
necessary  to  consider,  and  tbat  Is  the  conten- 
tion that  the  alleged  agreement,  which  it  la 
claimed  was  Toluntary  on  Craig's  part,  war- 
rants the  Inference  that  be  admitted  there 
was  probable  cause  for  prosecuting  him.  I 
consider  that  the  Infovnce  of  such  an  admis- 
sion on  his  part  Is  not  warranted,  because,  as 
I  have  stated,  there  is  testimony  that  such  al- 
leged agreement  was  fuToluntary  on  Craig's 
part,  and  therefore  said  agreement  does  not 
afford  satisfactory  proof  of  the  alleged  ad- 
mission that  the  prosecutor  had  such  proba- 
ble cause.  The  fact  tbat,  after  the  abandon- 
ment of  the  prosecution,  Craig  subsequently 
paid  Oinn,  pursuant  to  said  agreement,  does 
not  necessarily  imply  that  the  agreement  was 
voluntary  on  the  part  of  Craig  at  the  time  he 
entered  Into  it,  and  when  tbe  prosecution  was 
abandoned.  The  evidence  I  have  already  cit- 
ed to  show  that  Craig  Joined  In  such  agree- 
ment under  duress  Is  opposed  to  the  Inference 
that  It  was  voluntary  on  his  part,  and  tbere- 
fore  requires  that  the  Jury  should  decide  this 
disputed  question.  Nor  does  the  subsequent 
payment  of  the  Indebtedness  ascertained  pur- 
suant to  the  agreement  imply  that  Craig  there- 
by admitted  tbe  prosecutor's  charge  that  be 
bad  obtained  Glnn's  money  und»  false  pre- 
tense and  that  consequently  Glnn's  prosecu- 
tion of  htm  was  with  probable  cause  and 
wlthont  malice.  It  may  more  reasonably  Im- 
ply, especially  under  the  evidence  before  us, 
Craig's  admission  that  he  owed  Gbm  money 
lawfully  due  under  their  contract  of  tenancy, 
and  not  money  unlawfully  obtained  under  false 
pretoues.  Where  two  Inferences  of  fact  may 
be  drawn,  the  one  Imputing  crime  will  not 
be  favored,  for  the  presumption  of  innocence 
will  prevail  until  clear  and  positive  proof  of 
^llt  Is  presented.  And  such  veoot  does  not 
yet  appear  In  this  case. 

Hie  admission  of  Glnn's  counsel  at  tbe 
trial'  of  this  case  that  Otalg's  counsel  de- 
clared after  the  abandonment  of  the  prosecu- 
tion, and  on  the  day  that  the  final  settlement 
was  concluded,  tiiat  CnUg  nevertheless  re- 
served his  right  to  prosecute  Qlnn  for  ma- 
Uclons  prosecution  of  him,  tomlshes  signifi- 
cant corroboration  ot  tbe  foregoing  views,  and 
cogent  reasons  for  nibmlttlng  Uie  entire  evi- 
dence to  the  Jury. 

Now  I  come  to  the  further  consideration 
whether  Glnn  himself  has  not  furnished  evi- 
dence to  enstaJn  the  averment  that  the  proa- 
ecntlon  was  both  malldoua  and  without 
probable  cause.  The  law  Is  clear  tbat  If  the 
proeecntor  used  the  criminal  process  of  the 
state  for  the  purpose  of  collecting  a  private 
debt  ud  not  bona  fide  tor  a  puUlc  pnrpoes^ 


tJiat  win  be  evMrace  ot  malice  and  want  ot 
probable  cause.  The  qnestion  Is,  Is  tbwe 
any  evidence  In  this  case  to  show  tbat  Glnn 
used  the  criminal  process  of  tbe  state  for 
the  purpose  of  collecting  a  debt  arising  on- 
der  the  contract  of  tenancy  between  the 
plaintiff  her^  and  Olnn,  and  not  for  the  bona 
fide  purpose  of  a  prosecution  for  the  public 
welfare?  The  evidence  shows  tbat  It  was  a 
controversy  respecting  an  Indebtedness  aris- 
ing out  of  the  tenancy.  It  la  clear  that  Olnn 
could  have  proceeded  by  civil  process  to 
ct>llect  It,  bat  he  did  not  do  that  It  Is  c^ 
tain  from  the  evidence  that,  Instead  of  do> 
Ing  BO,  be  resorted  to  a  criminal  prosecution 
against  Craig  for  obtaining  money  under 
false  pretenses.  This  la  established  by  tbe 
evidence.  There  Is  no  question  about  tbat^ 
I  believe,  on  either  side.  Kow  as  to  the 
agreement:  There  la  no  question  about  Its 
being  an  agreement  on  tbe  part  of  Glnn  to 
abandon  the  prosecution  in  order  to  secure 
the  settlement,  so  far  as  he  is  concerned. 
Tbe  subsequent  settlement  proves  that  It 
was  a  debt,  not  obtaining  money  under  false 
pretenses.  There  la  nothing  to  show  the 
latter.  Is  not  that  an  admission  of  Glnn 
that  It  was  a  debt  which  he  used  the  crim- 
inal process  of  tbe  state  to  collect?  I  mean, 
is  it  not  enough  to  go  to  the  Jury,  and  let 
them  say  whether  It  was,  or  not,  used  to  col- 
lect a  debt  against  tbe  defendant  In  tbe 
prosecution,  and  not  because  of  his  obtain- 
ing money  under  false  pretense?  So  that; 
I  ask.  Is  It  not  an  admls^on  on  the  defend- 
ant's part  that  he  need  the  criminal  process 
of  tbe  state,  not  for  the  purpose  of  a  public, 
prosecution,  but  to  collect  a  debt,  and  there- 
fOTe  without  probable  cause.  In  legal  con- 
temi^atlon?  Again,  are  not  tbe  facts  that 
the  plaintiff,  Craig,  waa  arrested  and  broi^ht 
before  the  justice,  and  that  he  aafced  for  a 
postponement  to  give  him  time  to  look  into 
the  accounts,  together  with  the  threatening 
words  of  the  attorney  for  the  prosecutor, 
'Wo;  it  has  to  be  settled  to-day,  and  right 
here,  or  you  go  up  the  road"  (that  Is,  to  New- 
castle Jail),  and  the  consequent  arrangement 
for  the  settlement,  abandonment,  etc,  mat- 
ters for  the  Jury,  from  which  to  draw  an  In- 
ference aa  to  what  the  purpose  was  of  using 
the  criminal  iwocess  of  tbe  state,  and  wheth- 
er It  waa  used  without  probalte  caoae  mt 
not? 

It  Is  the  prevailing  doctrine  that,  when 
tbe  qnestlMi  Is  whether  the  proeecnticm  was 
Instituted  vrlth  or  without  probable  cause 
the  Jury  are  to  determine  the  facts,  and  the 
court  are  to  conclude  from  tiiese  facts,  when 
determined  by  the  Jury,  whether  or  not  there 
was  probable  cause,  in  legal  contemplattim, 
and  to  instruct  the  Jury  that,  If  they  find 
certain  facts  to  be  established  by  tiie  afT^ 
dence,  then  they  must  find  that  there  waa 
psobable  cause,  or  the  contrary,  as  ttie  caae 
may  be.  So  that  I  say  then  la  evidmce  be- 
fore na  that  should  go  to  tb»  Jury,  tor  them 
to  determine^  m  tbe  dist  i^aoa^  wbat  facts 
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m  established,  and  Oien  to  find  irtietber  or 
not  the  pnraecntliHi  wat  Instituted  for  an 
onlawful  purpose,  and  wltbout  probable 
caose,  because.  If  the  criminal  process  of 
the  state  was  nnlawfuUr  used  as  aforesaid. 
It  Is  a  wrtmgful  act  towards  the  plaintiff  in 
this  case,  from  which  the  law  Infers  malice; 
and  we  would  have  to  tell  t2ie  jury  that,  If 
they  were  satisfied  that  It  was  used  for  an 
unlawful  purpose. 

For  these  reasons,  and  others  I  have, 
which  I  will  not  now  tafte  the  time  to  ex- 
press. I  tbluk  there  Is  sufficient  evidence  for 
us  to  Bend  this  case  to  the  Jury,  and  not 
pass  upon  these  facts  ouraelTee.  And  there- 
fore I  dissent  from  the  opinion  granting  a 
nonsuit  In  this  case. 

In  Prough  t.  Bntrlken.  11  Fa.  St  Sl-85. 
the  court  bold  that  where  a  prosecution  Is  In- 
stituted, and  tbe  defendant  is  arrested  for 
the  purpose  of  extorting  money  from  him,  In 
an  action  by  him  for  malicious  prosecnUon 
be  need  not  prove  malice  or  want  of  "prob- 
able  cause,  as  In  such  case  tbe  law  Implies 
both.  The  court  there  say:  "In  view  of  these 
facts,  which  were  clearly  proved,  the  court 
ought  to  have  Instructed  the  Jury  that  the 
plaintiff  had  furnished  proof  of  want  of  prob- 
able cause,  from  which  the  law  would  infer 
that  the  prosecutor  was  actuated  by  malice 
or  Improper  motives  In  Instituting  a  criminal 
proceeding  rather  than  a  civil  action.  To  sus- 
tain an  action  for  malidons  prosecutkui.  as 
the  court  propM-Iy  Instructed  tbe  Jury,  the 
plaintiff  must  prove  that  the  prosecution  was 
Instituted  mallctonsly  and  without  probaUe 
cause;  but  tbe  question  Is.  what  is  proof  at 
want  of  probable  cause,  from  which  malice 
may  be  Inferred?  Where  an  act  Is  unlawful, 
tbe  law  itself  Infers  an  evil  Intent  Bex 
Ptallipp^  e  Bast  463.  So,  where  an  action  Is 
fOr  abusing  tbe  process  of  the  law.  In  order 
Illegally  to  compel  a  party  to  do  a  collateral 
tblng,  snch  as  to  give  up  his  property  or  to 
pay  a  debt  It  was  not  necessary  to  prove  that 
tbe  process  Improperty  employed  Is  at  an  md, 
nor  that  It  was  sued  out  without  reasonable 
or  probable  cause;  2  GreenL  Bv.  i  452; 
Otainger  v.  Hill,  4  Blng.  N.  a  212,  5  Scott 
SOI.  The  law  wUl  not  suffer  a  man  to  nse 
unlawful  means  to  effect  even  a  Just  object 
without  ei^oslng  himself  to  all  the  conse- 
quences arising  from  his  Impn^Kr  act"  In 
tbe  case  before  us  the  third  count  of  the  plaln- 
tUTf  declaration  contains  every  material  aver- 
ment necessary  for  tbe  maintenance  of  hla 
action.  To  It  the  defendant  Obm,  has  plead- 
ed. "Hot  guilty."  Under  this  general  Issu^ 
tbe  plaintiff  has  ptMented  evidence  In  sup- 
port of  bis  several  avwments.— among  tbnn. 
tbe  averm^t  tbat  Olnn  voluntarily  abandon- 
ed bis  said  criminal  {ffoaecntlaiL  Bat  GInn 
Insists,  as  a  part  of  bis  own  defense,  that  tbe 
[dalnturs  evldoice  also  sbows  ttaat  he  (Olnn) 
voluntarily  abandoned  said  prosecutlfm,  upon 
a  mntoal  agreement  between  bim  and  the 
plaintiff,  Oralgi  wberdiy  the  latter  agreed  to 
■atOt,  and  aeeoia  the  payment  of  wbatew 


snm  sbonld  be  found  dne  to  Olnn  onder  th^ 
said  CMittact  of  tenancy.  But  to  tbls  Craig 
rejoins  that  the  evidence  further  sbows  that 
this  alleged  agreement  was  otorted  from  him 
by  threats  and  duress  by  the  defendant  wfaHe 
he  was  In  custody  nndw  the  defendant's 
crbDlnal  ^osecntlon,  wnMigfully  employed  to 
collect  a  debt  and  not  Instituted  bona  fide  ftir 
die  purpose  of  a  public  inoeecatlon.  That 
tbe  defendant  volnntarOy  abandoned  said 
prosecntion  Is  an  essential  part  of  the  plain- 
tiff's case,  not  only  to  be  averred,  but  estab- 
lished, by  htm,  which  has  been  done,  ai  is 
shown  by  both  tbe  evidence  and  tbe  defend- 
ant's admission  here.  But  that  such  volun- 
tary abandonment  vras  In  consideration  of 
tbe  plaintiff's  alleged  voluntary  agreement  to 
settle,  etc..  Is  a  part  of  tiie  defense  to  be  es- 
tablished by  the  defendant  by  evidence  eldm 
under  the  general  issue  or  a  special  plen.  In 
the  present  tnstan'ce  both  such  matter  of  de- 
fense and  die  plalntlfTs  rejoinder  of  duress, 
etc.,  thereto,  arise  frran  the  evidence  received 
under  the  general  Issue.  The  evidence  on 
tbese  points,  together  with  the  other  evidence 
admitted  in  this  case.  Is  now  before  us,  and 
should.  In  my  Judgment  for  the  reasons  I 
have  hurriedly  stated,  be  left  to  the  Jury,  for 
their  consideration '  and  determination,  and 
therefore  tbe  nonsuit  should  be  refused. 

Mr.  BrockBon:  I  decline  to  take  a  nonsuit 

SPBUANCIl  J.  Gentiemen  of  the  Jniy: 
As  yon  win  observe,  tbe  court  ordered  a  son- 
suit  to  be  entered  In  tbls  case,  but  the  plain- 
tiff, as  be  tras  a  right  to,  declines  to  take  tbe 
nonsuit;  preferring,  tar  reasons  sufficient  to 
himself,  to  have  a  verdict  It  therefore  be- 
comes my  duty  to  Instmct  ^n  to  find  a  vei^ 
diet  for  tbe  defendant;  (JBsemfaaa  notBd  for 
the  plaintiff.) 

Vnrdlct  tor  defendant 

(SPM.MI 

SMITH  V.  SMITH. 

(Superior  Obnrt  of  Delaware.  Neweasttab  Dme. 

11.  1S09.) 

UNITBO  STATES  LETTTBR  CARRIERS— WTrNBSS- 
BB— BXAmMATION— PRIVILBGSD 
COMUUNI0ATION8. 

Knowledge  acquired  by  a  witness,  In  tiie 
course  of  his  duties  as  a  letter  carrier  for  the 
goTemmeDt  of  the  United  States,  in  respect  to 
his  receiving  for  deliTery  letters  addressed  to  a 
persim  named,  the  lengui  at  time  he  was  oblig- 
ed to  wait  when  calling  at  snch  persmt's  hoose 
to  deliver  her  letters,  her  request  not  to  de- 
liver her  letters  at  the  house  unlees  she  was  at 
home,  but  In  such  case  to  take  them  to  another 
party,  named  by  hvr,  his  having  carried  such 
person's  -letters  in  his  pocket  for  three  or  four 
days  when  not  finding  iter  at  home,  and  to  h» 
meeting  bim  at  points  awav  from  the  hoaae 
and  rec^ving  letters  from  falra,  is  not  priri- 
leged,  so  as  to  «cnse  th*  wttaeas  (ram  tssti- 
fymg  thereto  in  an  action  for  divorce. 

Action  by  WUford  &  Smith  against  BOa  8. 
Smith  for  dlvwce.  J.  A.  OUver,  a  letter  or- 
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rler,  nhen  called  u  a  wltnea  befm  tbe  ebm- 
mlssloner,  having  xcfused  to  answur  certola 
qnestloaa,  plain  tiff  mate  tbls  ^>pncatt(m  tbat 
ha  be  compellad  to  answer,  cr  be  ctHnmltted 
for  contempt.  Witnen  ordered  to  iiiswer. 

At  tha  taking  ot  tbe  twtbnonr  In  the  above- 
stated  case  before  tbe  commissioner,  Baldwin 
T.  Springer,  Esq.,  J.  Albert  Oliver,  letter  car- 
rier, a  vltnesB  being  produced  and  sworn  on 
behalf  of  the  complainant,  was  a^ed  by  Mr. 
Haiman  certain  questions,  which  tho  witness 
dedlned  to  answer,  although  held  to  be  ad- 
missible Iqr  the  (xunnUsdonOTi  the  witness 
stating  that  he  bdleved  U  to  be  sgalnst  the 
postal  regulations,  and  that  he  had  been  so 
advised  by  tho  lljilted  States  district  attt»iie7 
for  iba  district  ot  D^ware.  The  questions 
were  as  follows,  vis.:  "(a)  Q.  Have  you,  dur- 
ing tho  time  70a  have  been  letter  carrier, 
had  for  delivery  aor  letters  addressed  to 
Mrs.  Smith,  and  by  70a  delivered  to  Bfra. 
Smith?  (b)  Q.  When  70a  went  to  the  don 
of  Mrs.  Smith's  residence  with  a  letter  ad- 
dressed to  her,  how  long,  about,  to  tbe  best 
of  your  judgment,  did  you  have  to  wait,  gen- 
erally, before  the  door  was  opened?  (c)  Q. 
When  you  went  to  the  door  of  Mrs.  Smith's 
house  to  deliver  letters  addressed  to  her,  were 
or  were  there  not  times  when  no  one  at  all 
came  to  the  door?  (d)  Q.  Did  or  not  Mel 
Smith  say  to  you  not  to  deliver  any  of  her 
letters  at  her  house,  unless  she  was  there,  or 
Miss  Faust  was  there?  (e)  Q.  Did  not  Mrs. 
Smith  say  to  yon  to  deliver  letters  to  h^  la 
person,  and  vhea  she  was  not  at  lunne  not 
to  leave  them  at  the  bouse,  but  to  take  them 
to  Miss  Faust?  Cf)  Q-  Have  yon  or  have  70a 
not  laept  and  carried  in  your  pocket,  or  tn  your 
possession,  for  three  or  four  days  at  a  time, 
letters  addressed  to  Mrs.  Smith,  when  yon  did 
not  And  bsr  at  home  wh^  you  went  to  bet 
house?  <g)  Q.  Did  or  did  not  Mrs.  Smith  at 
times  meet  you  la  the  vicinity  gt  Seventh  and 
Franklin,  some  tines  at  tbe  back  gatCr  and  get 
from  700  at  those  points  letters  addressed  to 
berr 

Upon  the  refusal  of  the  witness  to  answer 
any  of  tbe  above  questions,  Mr  Hanaan  made 
application  to  the  superior  court  to  eaofftil 
the  witness  to  answer  said  qaeatkmab  or  to 
commit  him  tor  contempt 

Mr.  Oooper  contended  that  the  witness  was 
not  obliged  to  answer  tho  questions,  because 
bo  was  and  Is  an  official  ot  the  United  States 
government,  in  the  capacity  as  letter  carrier, 
and  that  any  knowledge  he  receives  as  letter 
cairier,  or  aa  an  official  of  the  United  States, 
la  prMleged,  and  ho  la  not  obliged  to  disclose 
It,  and  that  potaUc  poUcy  requlns  that  he 
duMild  not  dlscteae  It  State  v.  Brown,  2 
Marv.  880,  86  AtL  4fi&  Also  becamse  the  an- 
swer to  the  qneottooi  by  the  witness  would 
Incriminate  the  wltnees,  aad  subject  him  to 
poiaUy  nader  tbe  postal  regnlattons  If  an- 
swond  In  tlis  alBiBattm  UDltad  ttitaa 
45Av-M 


I^Hrtal  lAwi  and  Regolatlona,  |  48^  904; 
Rev.  St  U.  8.  1 18L 

Mr.  Herman:  We  have  simply  this  to  say: 
That,  If  the  Objection  be  based  upon  the 
groan di  or  principlos  of  public  policy.  It  has 
absolute  no  jyipUcablllty  at  all,  because  It 
does  not  come  within  the  well-established 
common-law  rule  of  that  admitted  principle  of 
law.  The  state  of  Delaware  is  supreme  In 
ev«7thing.  and  consegueatly  In  regard  to  Its 
rules  of  evidence,  excepting  as  Oien  may  be 
limitations  found  either  In  the  constitution  of 
the  United  States,  the  acts  of  congress,  the 
treaUes  of  peace  entered  into  by  the  United 
States  with  foreign  countries,  and  the  consti- 
tution of  our  own  state.  Tbere  Is  certainly 
nothing  whatever  in  the  constttntion  ot  tbe 
United  States,  or  tbe  acts  of  ctmgress,  or  the 
treaties  of  peace,  and  nothing  in  the  consti- 
tution of  the  state  of  Delaware,  or  In  any  law 
liL  the  state  erf  Delaware,  giving  the  privi- 
lege to  a  witness  now  contended  for  by  the 
attorney  for  tbe  respondent  In  tills  case.  Wo 
understand  upon  oar  own  personal  knowledge 
that  there  are  some  postal  regulations  bear^ 
Ing  upon  this  matter,  which  are  very  wise  reg- 
ulations, in  order  to  prevent  lettw  carriers  from 
becoming  scandal  mongers;  and  that  Is  all. 
That  regulatlcm  has  abs<^utely  no  binding 
force  in  the  state  of  Delaware,  and  we  re- 
spectfully contend  that  the  common  law  allud- 
ed to  by  tbe  attorney  for  the  respondent  tn  this 
case  Is  as  follows  (Qreenl.  Ev.  S  1,  P-  2S1): 
"On  a  like  principle  of  public  policy  tbe  official 
transactions  between  the  heads  of  departments 
of  state  and  otha  subordinate  officers  are.  In 
general,  treated  aa  privileged  communica- 
tions.'* We  respectfully  contend  that  this  Is 
not  between  the  head  of  any  department  of 
state  and  its  subordinate  offices,  but  even  to 
this  admitted  principle  of  law  tbere  Is  the 
following  exception  (Greenl.  Bv.,  same  sec- 
tion): "Bat  communications,  though  made  t»7 
official  persons,  are  not  privileged  when  they 
are  not  made  In  tbe  discharge  of  any  public 
duty;  such  for  example,  as  a  letter  by  a  pri- 
vate Individual  to  tbe  chief  secretary  of  the 
postmaster  general,  complaining  of  the  odd* 
duct  of  the  cam  ai  tbe  mall  tralni  and  pas- 
SOTgers."   

ArgoeA  baton  BPRUAMOB  and  ORUBB, 
JJ. 

Bobert  6.  Herman,  fw  plalntUL  Peter  t*. 
Cooper,  Jr.,  for  defendant 

FEB  CUBIAM.  And  now.  to  wit  this  Uth 
day  of  December,  A.  D.  1899,  upon  the  mo- 
tion of  tbe  counsel  of  the  complainant,  and 
after  bearing  the  counsel  of  the  respective 
parties,  It  ordered  and  adjudged  that  tbe 
said  J.  Albert  Oliver,  a  wttness  on  behalf  of 
tbe  complainant,  do  answer  before  the  said 
comiplsslona',  Baldwin  Springer,  the  foregoing 
qnestions  marked  "a,"  "c"  "d,"  "t** 
and  "g."  heretofore  propounded  to  fba  mU 
iilln«%  and  wUdi  ha  ttun  nCoaad  fee  aomrar. 
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(2  Pea.  231) 

8TATS1  ex  rd.  WHITE,  Attorney  Qenerftl.  t. 
HANCOCK  at  ftL 

(Superior  Court  of  DeUwara.  Nnreaatle.  Sept. 

23,  1889.) 

QUO  WAJIRANTO— IBSUANGB  OP  WRIT— JURIS* 
DICTION— LOCAL  ACTIONS. 

1.  The  Boperior  eonrt,  bef<Mv  granting  a  writ 
of  quo  warranto  on  application  of  the  attor- 
ns general  against  certain  defeDdanta  for  as- 
■nming  to  act  as  a  corporation,  will  first  grant 
a  role  to  show  canse. 

2.  The  superior  court  of  one  county  cannot 
issue  a  writ  of  quo  warranto,  on  application  of 
the  attorney  general,  to  show  by  what  an- 
thority  defendants  are  assnming  to  act  as  a 
corptwation  In  another  eonnty,  sndi  proceeding 
bring  local  to  the  latter  conn^. 

Rule  to  show  cause  why  an  Information 
In  the  nature  of  a  writ  of  qno  warranto  by 
tbe  state,  on  relation  of  Robert  C.  White,  at- 
torney general,  shoald  not  issoe  against  Jo- 
seph Hanco<±  and  others,  assomlng  to  act 
as  n  corporatlcm  onder  tbe  name  of  D^ware 
Blectric  Railway  Gompany.  Rule  discharged. 

On  September  28d  (the  defaidants  being  nn- 
represented  In  eonrt  by  connsd),  Mr.  Rldgely, 
of  coonsel  for  the  state,  taked  that  tbe  writ 
might  Issne  in  the  above-named  case  wtQiont 
tbe  issuance  ct  a  rule  to  show  cause;  con- 
tending Oiat,  while  the  oourt,  as  a  safeguard, 
in  a  qoQ  warranto  proceeding  where  tbere 
was  a  private  relatw,  would  issue  a  rule  to 
show  cause,  yet  that,  when  the  attorney  gen- 
eral made  the  amplication  representing  tbe 
state,  tbe  writ  was  issued  as  a  matter  of 
course  without  a  rule  to  show  cause,  as  the 
court  in  that  case  presumed  that  13ie  matta 
was  one  of  public  Importance. 

Argued  before  LOBB,  0.  3^  and  PBNNE- 
WILL  and  BOTOB.  JJ. 

Robert  C.  White.  Atty.  Qen^  and  Henry 
Rldgely,  Jr.,  for  tbe  State.  WUUam  8.  HlUes 
and  Anthony  Higglna,  for  respondents. 

LORE,  0.  J.  We  think  that  the  rule  to 
show  cause  should  issue.  Such  has  been  tbe 
practice  In  this  state  in  a  case  precisely  sim- 
ilar to  this,  being  an  Information  of  the  at- 
torney general  against  John  W.  Green,  1 
Pennewlll,  63,  89  Atl.  S90.  That  has  been 
tbe  practice  which  has  governed  us  In  this 
state,  and,  while  it  may  not  be  necessary 
that  the  role  should  Issue,  stlU  we  deem  It 
best  to  adhere  to  the  practice.  There  seems 
to  be  no  satlsfacttHcy  reason  for  dqiartlng 
from  It. 

The  court  on  petition,  ordered  the  issuance 
of  a  rule  to  show  cause  why  an  informati<»i 
in  the  nature  of  a  writ  of  quo  warranto 
should  not  Issue,  to  be  returnable  September 
28;  1899,  at  10  o'dodi  a.  m.  The  rule  Issued 
was  in  the  following  form:  "Septembw 
term.  A.  D.  1890,  to  wit,  Septemb^  ^  A.  D. 
1888;  np<m  motion  of  Heniy  Rldgely,  Jr.,  Es- 
quire, to  the  stqKrior  court  of  the  stats  of 
Delaware  in  and  tor  Newcastle  county,  a  rule 
'«  granted  on  you  [naming  the  defendanta]  to 


appear  and  be  before  the  Judges  of  our  aaM 
superior  court  of  the  state  of  Delaware  in 
and  for  Newcastie  county,  at  WUmington*  on 
Thursday,  the  28tb  day  at  Septembw,  A.  D. 
1899,  at  ten  o'dock  a.  m.,  to  show  cause.  If 
any  you  have,  why  leave  should  not  be  grant- 
ed to  Robert  C.  White,  attorney  general  of 
the  state  of  Delaware,  to  file  an  InformatSon 
against  yon  [naming  the  defendants]  In  tbe 
following  words  and  figures,  to  wit"  Omlt- 
tlng  the  caption,  the  role  was  as  foUowa: 
"Newcastie  County— ss. :    Robert  C.  White,  at- 
torney gmeral  of  the  state  of  Delaware,  wbo 
sues  for  the  said  state  of  Delaware  in  tbls 
behalf,  comes  here  before  the  Jnd|^  of  tbe 
superior  court  of  ttie  state  of  Delaware  In 
and  for  Newcastie  county  on  this  23d  day  of 
September,  1899,  at  the  September  term  of 
said  court,  and  for  the  said  state  of  Delaware 
gives  the  said  court  here  to  understand  and 
be  Informed  that  [naming  the  defendants] 
are  unlawfully  and  without  any  warrant 
grant  or  charter  assuming  to  act  as  a  cor- 
poration under  tbe  name  of  Delaware  Blec- 
tric Railway  Company,  and  by  tliat  name  are 
assuming  perpetual  succession,  and  by  that 
name  to  sue  and  be  sued,  plead  and  be  im- 
pleaded, answer  and  be  answered  unto,  de- 
fend and  be  defended  In  any  and  all  conrta 
and  places  whatsoever,  whether  In  this  state 
or  elsewhere,  In  all  manner  of  actions,  suits, 
complalcta,  pleas,  causes,  matters,  and  de- 
mands whatsoever;  and  fnrtber,  by  that  name 
are  ossmnlng  the  power  to  purchase,  lease, 
take,  hold,  and  own  by  contract  deed,  devise, 
bequest  gift  assignment  or  otherwise,  es- 
tates real,  personal,  or  mixed  of  ev^  kind, 
and  the  same  to  grant  mortga^  sell,  lease, 
alien,  convey,  and  dispose  of;  and  further, 
to  consolidate  or  merge  with  any  corporation, 
and  to  have  a  common  seal,  and  to  make  and 
ordain  by-Jaws,  and  assume  to  aerdse  and 
enjoy  all  the  franchises  Incident  to  a  cwpo-' 
ration  duly  incorporated  and  oi^anlsed  for 
tbe  purpose  of  locating,  constructing,  and 
operating  a  railway,  the  cars  and  caniages 
of  which  to  be  propelled  by  any  motive  pow- 
er other  than  steam;  and  also  unlawfully 
and  without  the  authority  of  law,  and  witli- 
out  any  warrant  grant  or  charter,  assume  to 
exercise  the  right  of  eminent  domain,  and  to 
locate,  construct  maintain,  and  (iterate  a  rail- 
way from  a  point  on  the  Delaware  Bay  shore 
at  or  near  Woodhmd  Beacb,  in  Kent  county, 
state  of  Delaware,  to  and  into  the  town  of 
MUford.  In  Kent  county,  af(»'esald,— the  cars 
or  carriages  of  whldi  to  be  prc^Ued  by  any 
motive  power  oth«:  than  steam;  and  further, 
unlawfully  and  without  the  authority  of  law, 
and  without  any  warrant  grant  or  ebartv. 
assume  the  right  to  use  the  public  roads  of 
Kent  county,  and  public  bridges  over  said 
roads,  and  the  streets  of  the  town  of  Dover, 
In  Kent  county,  and  the  streets  of  other  towns 
In  Kent  coun^,  fwthe  purpose  of  their  said 
railway,  and  In  fact  have  located  a  portion  of 
their  said  railway,  within  the  past  two 
months,  OD  tbe  stiUe  road  Immediately  aonth 
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of  and  near  tbe  town  of  Dover  aforesaid,  and 
thereby  are  obstructing  the  free  uae  of  a 
portion  of  the  said  state  road,— all  of  which 
said  liberties,  prirtleges,  and  franchises  the 
said  [namlnr  the  defendants]  have  nsnrped 
and  still  do  usurp,  to  the  great  damage  and 
pr«Jadice  of  the  state  of  Delaware;  whereup- 
on the  attorney  general  prays  that  the  said 
court  do  grant  a  writ  of  quo  warranto  di- 
rected to  the  said  [naming  the  defendants] 
commnndlng  them  and  each  of  them  that  they 
be  and  appear  In  said  court  on  some  day  to 
be  named  by  said  court  to  show  by  what 
warrant  or  authority  they  claim  to  have  and 
exercise  the  liberties,  privileges,  and  franchis- 
es aforesaid.  Robert  C.  White,  Attorney  Gen- 
eral of  the  State  of  Delaware." 

When  the  rule  came  on  to  be  heard,  HUles 
and  Hlgglna  stated  that  they  represented  the 
fonr  defendants  In  the  role  who  had  been 
served  with  process,  and  contended  that,  as 
the  proceeding  was  local  to  Kent  county,  on 
the  authority  of  Knight  v.  Ferris,  6  Houst 
288,  and  State  v.  Oreen,  1  Pennewlll,  63,  89 
AtL  690,  the  superior  court  sitting  In  New- 
castle connty  was  without  jnrladlctltn  ta  hear 
and  determine  the  mattw. 

Henry  Rldgely,  Jr^  for  the  Stat& 

Tbe  broad  distinction  between  local  and 
transitory  actions  U  that,  where  the  cause  of 
action  conld  only  have  arisen  in  a  particular 
place  or  locality,  it  Is  local;  otherwise  tranr 
iltory.  Whm  tbe  cause  of  action  did  ac- 
tually arise  is  immaterial  If  It  could  have 
arisen  elsewhere.  There  are  bnt  two  rul- 
ings In  our  state  which  bear  upon  the  sub- 
ject: State  v.  Green,  1  PennewUl,  83,  88  AtL 
690,  and  Knight  v.  Ferris,  6  Honst,  2S3.  In 
the  former  of  these  cases  the  proceeding  was 
by  Information  against  one  assuming  to  ezer^ 
else  the  office  of  a  levy  court  c<Hnmlssloner 
In  Sussex  county.  The  proceeding,  being  be- 
fore tbe  court  in  Kent  county,  plainly  was  the 
case  involving  merely  a  local  office;  no  sin- 
gle Imaginable  dnty  of  which  could  posalbly 
have  been  exercised  without  the  limits  ot 
Sussex  county.  Furthermore,  the  coart  In 
this  case  make  no  ruling  on  the  point  as  to 
wheth^  quo  warranto  Is  a  local  or  transitory 
action,  except  as  laid  down  In  the  case  of 
Knight  V.  Ferris,  In  which  case  It  was  sought 
by  mandamus  to  compel  the  judges  of  an  In- 
spector's election  in  Newcastle  county  to  mjUte 
and  sign  a  certificate  of  election;  the  proceed- 
ing being  before  the  court  In  Sussex  county. 
In  the  case  last  mentioned  the  court  do  not 
go  further  than  to  say  that,  when  the  pro- 
ceeding Is  relative  to  a  local  office,  or  a  mn* 
nlclpal  corporation,  it  Is  local,  and  show  clear- 
ly how  ho  single  dnty  of  the  defendants  could 
have  been  exercised  outside  of  Newcastle 
connty.  In  the  present  case  tbe  power  to 
constmct  and  <^rate  a  railway  could  only 
have  been  exercised  In  Kent  county,  yet  the 
othor  corporate  powers  specified  In  tbe  Infor- 
mation might  and  could  have  been  assomed 
anywbsre  In  tbe  state.  Tbe  case  of  Knlgbt 


V.  Ferris  Is  not  against  the  present  ^pllca- 
noa  but,  Inferentially  at  least,  In  favor  of  it; 
for  that  the  court  In  that  case  Intended  to 
confine  tiieir  ruling  that  quo  warranto  Is  a 
local  action  to  cases  Involving  a  local  public 
office,  and  a  local  (municipal)  corporation  la 
Shown  not  only  from  the  opinion,  but  also 
from  an  examination  of  the  authorities  dted 
In  the  opinion  on  that  point 

(Sept  28;  ISOOl) 

LORB,  a  J.  If  the  question  raised  In  this 
case  were  before  us  for  the  0rst  time,  we 
are  not  prepared  to  say  what  course  we  would 
take;  bat,  In  view  the  decision  In  the  case 
of  Knlgbt  V,  Ferris,  6  HousL  283,  In  the  court 
of  errors  and  appeals  of  this  state,  which  de- 
cision was  the  opinion  of  the  chancellor,  and 
seemed  to  be  the  opinion  (tf  the  coturt,  which 
was  followed  by  this  court  In  the  case  of 
State  V.  Green,  1  Pennewlll,  63,  89  AtL  SGO. 
we  feel  that  we  must  be  controlled  by  those 
cases.  The  superior  court  will  not  tmdertake 
to  set  aside  the  decision  of  the  court  of  er- 
rors and  appeals  or  of  the  superior  court  In 
the  case  mentioned.  We  do  not  feel  that  the 
case  now  before  the  bar  of  this  court  has 
been  dlstlngulahed  with  such  clearness  from 
that  caae  as  to  satisfy  us  that  It  takes  it  out 
of  the  rule  of  law  there  laid  down.  Then- 
tore  .the  Judgment  of  the  court  is  that  the 
rule  be  discharged.  Rule  discharged. 

(s  Pen.  SSD 

ffTATB  «s  fd.  WHITE,  Atty.  000^  T.  HAM- 
COCK  et  aL 
(Sap«lor  Conrt  of  Delaware.  Kent.  Dee:  IS, 
1899.) 

QUO  WiULBANTO-DSURPATION  OF  GORPORATB 
POWERS— JURISDICTION  OP  SUPERIOR  COURT 
— PLEADING  ~  CONDITIONS  PRBCBDBMT  AND 
SUBSDQUBNT— MBROVR  OP  BXISTIHO  OORPO- 
RATIONS— BVIDSNCB. 

1.  Ihe  superior  conrt  has  Jurisdiction  of  an 
informatloQ  by  the  attorn^  general  In  the  na- 
ture of  a  qno  warranto,  to  snow  by  whst  au- 
thority defMdants  are  ucerdslng  eorporate 
franchises. 

2.  In  qno  warranto  to  show  by  what  authori- 
ty they  are  exerdsing  corporate  franchises, 
fendants,  relrln?  on  the  merger  of  existing  cor- 
porations, the  charter  of  one  of  which  provides 
that  before  each  merger  shall  be  dlectnal  a 
certain  amount  of  Its  stodt  must  be  paid  in* 
must  aver  facts  showing  a  compliance  with 
such  requirement;  It  being  a  condition  prece- 
dent to  Its  corporate  existence. 

3.  Defendants  in  a  qno  warranto  to  oust  them 
from  nerdslng  the  franchises  of  a  railway 
corporation,  relying  on  tbe  merger  of  existing 
coroorationa,  need  not  allege  compliance  by 
such  corporations  with  provisions  of  their  char- 
ters requiring  the  constmctloa  of  their  railways 
within  a  certain  time;  sndi  provisions  bdng 
condidmis  subseqnoit,  which  need  not  be  avw- 
red. 

4.  In  a  qno  warranto  to  oust  them  from  ex- 
ercising corporate  franehisea,  defendants,  re- 
lying on  the  meiger  of  existing  corporations, 
must  aver  facte  In  their  plea  showing  that 
snch  corporations  were  organized  and  existing 
at  the  date  of  the  merger, 

6.  A  plea  In  a  quo  warranto  to  oust  defend- 
ante  from  ezerdBing  the  franchises  of  a  corim- 
ration,  wherein  they  rely  on  the  merger  of  ex- 
isting eiwporatlODS»  ledtins  the  acts  under 
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frhleh  of  lach  eorporadou  were  Ineo^ 

porated,  and  averriog  a  complisnce  with  thetr 
Kqairements,  Is  a  saffldcnt  arennent  of  the 
acceptance  of  the  act  ot  incorporation,  and 
th^  organization  at  the  time  of  tiie  merger. 

ft.  A  plea  in  a  quo  warranto  to  oust  defend- 
ants from  exercislnir  corporate  franchises, 
wherein  the?  claim  a  merger  of  existing  corpo- 
rations, renting  the  acts  under  which  such  cor- 
poratinis  were  Incorporated,  and  aTcrriag  that 
parsoant  to  the  power  rested  bj  their  charters, 
and  the  direction  of  their  stockholders,  legally 
obtained,  they  were  merged  Into  defendant  cor- 
poration, is  a  sufficient  averment  of  the  right 
and  power  of  such  corpontions  to  merge  into 
die  one  corporation. 

7.  Defendants  in  a  quo  warranto  to  oust  them 
from  ezercisiDg  corporate  franchises,  where 
they  claim  to  be. the  officers  of  the  corporation, 
need  not  aver  the  manner  In  which  they  were 
elected;  the  averment  that  they  were  oOcen 
briagsnfflcient. 

&11ie  organisation  of  corporationB,  creat* 
ed  by  special  law,  after  the  adoption  of  Const, 
art.  9,  i  1.  providing  that  no  corporation  shall 
be  created  by  special  act,  but  only  by  genera) 
law,  Is  not  within  rach  constltatlonal  inhiU- 
tion. 

9.  An  amendment  of  a  complaint,  as  to  an 
alleged  date,  which  does  not  affect  the  merits 
of  uie  caase,  will  be  allowed  without  terms. 

10.  A  person  present  at  a  meeting  of  commis- 
rioners,  baring  charge  of  the  subscription  to 
corporate  stock,  may  testify  whether  any  mon- 

Sr  was  Uiere,paid  In  Us  presence  m  suoscrip- 
on  to  anch  stock, 

11.  A  anbscriber  to  the  stock  of  a  corporation 
may  testify  to  his  payment  without  prodneing 

the  corporation's  booIcB. 

12.  Where  an  act  of  incorporation  requires  a 
book  to  be  kept  for  stock  subscriptions,  and  pro* 
vides  that  before  the  organization  shall  be  ef- 
fected a  certain  amount  of  the  subscription 
shall  be  paid,  the  amount  shown  by  such  book 
to  linre  been  paid  ennnot  be  Taried  pvsl* 

Infonnatioii  bi  ttie  natare  ot  a  writ  of  quo 
warranto  by  the  state,  on  the  relation  <tf 
Robert  O.  White,  attorney  ceneral,  against 
Joseph  Hanco^  and  others,  to  show  by  what 
wurant  ^ey  claim  to  exercise  the  franchises 
of  a  corporation.   Jtid^nent  for  plaintiff. 

Omitting  the  caption,  the  information  was 
as  follows:  "Kent  County— es.:  Robert  O. 
White,  attorney  general  of  the  state  of  Dela- 
ware, who  sues  for  the  eald  state  of  Dela- 
ware in  this  behalf,  comes  here  before  the 
Judges  of  the  superior  court  of  the  state  of 
Delaware,  In  and  for  Kent  county,  on  this 
24tti  day  of  October,  1809,  at  the  October 
term  of  said  court,  and  for  the  said  state 
of  Delaware  gives  the  said  court  here  to 
nnderstand  and  be  informed  that  Joseph  Han- 
cock, Franklin  Temple,  William  W.  Powers, 
Theodore  Townsend,  Henry  Relchardt,  John 
D.  Hawkins,  Lucius  P.  Campbell,  £3.  EL  Han- 
cock, and  Howard  H.  Wilkinson  are  unlaw- 
fully, and  without  any  warrant,  grant,  or 
charter,  assuming  to  act  as  a  corporation  un- 
der the  name  of  Ddaware  Electric  Railway 
Company,  and  by  that  name  are  assuming 
perpetual  succession,  and  by  tliat  name  to 
sue  and  be  sued,  plead  and  be  Impleaded, 
answer  and  be  answered  onto,  defend  and 
be  defended.  In  any  and  all  courts  and  places 
whatsoever,  whether  in  this  state  or  else- 
where. In  all  majmer  of  actions,  suits,  com- 
f^Blirt%  jio**!  camei|  mattBEs^  and  fl^w^sp^tj 


whatBoerer;  and.  farttiflr,  b7  ttat  nuw  an 
aseumlng  the  power  to  purchase,  lease,  take, 
bold,  and  own,  by  oontrad^  deed,  derlMb  be- 
quest, gift,  aa^gnment,  or  otherwise,  estates 
real,  persoual,  or  mixed,  ot  every  kind,  and 
the  same  to  grant,  mortme*  kU,  lease,  altom 
conv^,  and  dlvoaa  ol;  and,  tortiw.  to  eoa> 
solldato  or  mugs  wltli  any  corporation,  and 
to  luTo  ft  common  seal,  and  to  make  and 
ordain  by-laws;  and  assume  to  exerdas  and 
epjoy  all  the  ftanchlies  Incident  to  a  corpo- 
raUon  duly  Incorporated  and  "organised  far 
the  purpose  of  locating,  oonstmcting,  and 
op»ating  a  railway,  the  cars  and  carriages 
of  whli^  to  be  propelled  1^  any  motive  pow- 
er other  than  steam;  and  also.  vnlawfuUy 
and  without  the  anthonty  of  law,  and  with- 
out any  warrant,  grant,  or  charter,  assume 
to  exerdie  the  right  of  eminent  duualn,  axid 
to  locate^  construct,  maintain,  and  operate  ft 
railway  from  a  point  on  the  Delaware  Bay 
shore  at  or  near  Woodland  Beach,  In  Sent 
county,  state  of  Delaware^  to  and  bito  the 
town  of  Ullford.  In  Kent  county  aforeaald, 
the  cars  or  cairlagea  «C  which  to  be  propelled 
by  any  motiTe  power  oth«  than  steam;  and, 
further,  unlawfully  and  without  tbe  anttMR^ 
ity  of  law,  and  without  any  warrant  grant 
or  charter,  ftBsume  the  right  to  use  the  pnb> 
Uc  roads  of  Koit  county,  and  public  bridges 
over  said  toada,  and  the  streeto  of  tiie  town 
of  Dover,  and  the  streets  of  other  towns  In 
the  said  Kent  coun^,  for  the  purposes  of 
their  said  railway,  and  in  bet  have  located 
ft  portion  of  their  said  railway,  within  the 
past  two  months,  on  the  state  road,  immedi- 
ately south  of  and  near  to  the  town  of 
Dorer,  In  Kent  county,  aforesaid,  and  time- 
by  are  obstructing  the  free  uae  of  a  portion 
of  tbe  said  state  road,  all  of  which  said 
liberties,  privUegea,  and  franchises  the  said 
[same  parties  as  above]  have  ursnnied  and 
still  do  usurps  to  the  great  damage  and  prej- 
udice of  the  stete  of  Delaware.  Whoreupon 
the  BBid  attiwney  general  praya  tiiat  the  court 
do  grant  a  writ  of  quo  warranto,  directed  to 
the  said  [same  parties  as  above],  cunmandlns 
them,  and  each  of  than  that  th^  be  and 
appear  In  said  court  on  some  day  to  be  nam- 
ed by  said  court  to  show  by  what  warrant 
or  authority  they  claim  to'  have  and  ezerdse 
the  Ubertles,  privileges,  and  franchises  afore> 
eald.  Robot  IX  White.  Attorney  General  at 
the  State  of  Delaware." 

Argued  before  liOBB,  OL  X,  and  PENNB* 
WILL  and  BOYOB,  J7. 

Robert  a  White,  Atty.  Gen.,  Bdward  Rldge- 
ly,  and  Henry  Rldg^,  Jr.,  for  the  Stata. 
WUIiam  8.  HOles  and  Anttiony  BSagtam,  tat 
respondents. 

Henry  Rldgely.  Jr.,  on  bdialf  of  tbe  state 
(counsri  for  the  defendante  not  being  ineseDt), 
asked  for  a  rule  to  show  cause  why  the  writ 
should  not  ipsue  la  pnrsoance  of  said  InfOTma- 

tlon. 

LORB,  O.  J.  There  Is  only  one  rule  grsat- 
ed.  Yon  eithag  file  tbs  toforsMitlon  wtthoat 
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leart,  or  ftm  uk  for  a  rnle  to  show  canae 
why  leave  »hovl&  not  be  granted  to  file  the 
Infcvmatkm.  When  70D  have  leave  to  fll6 
70DT  Inf  otnuUioiir  it  la  In  tlw  uton  oC  a  deo- 
lantUm. 

Heoiry  Bldgdy.  Jr.  Wa  ask  for  a  mle  to 
diow  cause  why  leave  sboald  not  be  bad  to 
file  our  lufomuUon^ 

LORB,  C.  J.  Let  the  role  Issae,  retornable 
VMaj  monlnc,  October  27,  at  10  o*cloek. 

The  rale  Isioed  was  In  the  foUowlnx  form: 
"October  Term,  A.  D.  1899.  To  wit,  October 
24,  A.  D.  1898,  npon  motlcm  of  Henry  Bldgely* 
Jr^  Esquire,  to  the  superior  court  of  the  state 
ot  Delaware  In  and  for  Kent  county,  a  rule 
Is  granted  on  70a  [naming  the  defendants]  to 
appear  and  be  before  the  judges  of  our  said 
superior  court  of  the  state  of  Delaware  In  and 
for  Kent  county,  at  Dover,  on  Friday,  the  27th 
day  of  October,  A.  D.  1899,  at  ten  o'clock 
a.  to  show  cause,  if  any  yon  taava^  why 
leave  should  not  be  granted  to  Bobert  0. 
White,  attorney  general  ct  the  state  of  Dela- 
ware to  file  an  Information  against  you  [nam- 
ing the  defoidants]  In  the  following  words  and 
fl^nres,  to  wit  [omitting  the  caption,  the  rule 
was  as  follows]:  Kent  County— «8.:  Robert 
G.  White,  attorney  general  of  the  state  of 
Delaware,  who  soea  for  the  said  state  of  Del- 
aware in  this  behalf,  comes  here  before  the 
Judges  oi  the  auperlor  court  of  the  state  of 
Delaware,  In  and  tot  Kent  county,  00  tttia 
24th  day  of  October.  1898,  at  the  October  term 
ui  said  court,  and  for  the  said  state  <a  Delar 
ware  gives  the  said  court  here  to  andastand 
and  be  Infmned  that  [naming  the  defend- 
ants] are  unlawfolly,  and  without  any  war* 
rant,  grant,  or  charter,  assuming  to  act  as  a 
corporation  under  the  name  of  Delaware  Elec- 
tric Railway  Company,  and  that  name  are 
^yfyttiing  pMpetnal  succession,  and  by  that 
name  to  sue  and  be  sued,  plead  and  be  im- 
pleaded, answer  and  be  answered  unto,  de- 
fend and  be  defended,  in  any  and  all  courts 
and  places'  whataoevtt'»  whether  In  this  state 
or  elsewhere,  la  all  mann«-  of  actions,  suits, 
CMUidaints,  pleas,  causes,  matters,  and  de- 
mands whatsoever;  and,  fnrtber,  by  that  name 
are  assuming  the  power  to  purchase,  lease, 
take,  hold,  and  own,  by  contract,  deed,  devise, 
bequiest,  gift,  assignment,  or  otherwise,  estates 
real,  pnsonal,  or  mixed,  ot  every  kind,  and  the 
■ame  to  grant,  mortgage,  sell,  lease,  alien,  con- 
vey, and  dispose  of;  and,  further,  to  consoli- 
date or  merge  with  any  cinporatlon  *and  to 
have  a  common  seal,  and  to  make  and  ordain 
by-lawa;  and  assume  to  exercise  and  ea^cf 
all  the  franchises  Incident  to  a  corporation 
duly  Incorporated  and  <H:ganlzed  for  the  pur- 
pose of  locating,  constructing,  and  operating 
a  railway,  the  cars  and  carriages  of  which  to 
be  propelled  by  any  motive  power  other  than 
steam;  and  also,  unlawfully  and  without  the 
authority  of  law,  and  without  any  warrant, 
giant,  or  charter,  assume  to  exoxdse  the  right 
of  eminent  domain,  and  to  locate,  construct. 


maintain,  and  operate  a  railway  from  a  point 
on  the  Delaware  Bay  shore  at  or  near  Wood- 
land Beach,  In  Kent  county,  state  of  Dela- 
ware, to  and  into  the  town  ot  ICilford,  In  Kent 
oounty,  aforesaid,  the  cars  or  carriages  of 
which  to  be  propelled  by  any  motive  power 
other  than  steam;  and  further,  unlawfully 
and  without  the  authority  of  law,  and  with- 
out any  warrant,  grant,  or  charter,  assume  the 
right  to  use  the  public  roads  of  Kent  comily. 
and  public  bridges  over  said  roads,  and  the 
streets  <a  the  town  of  Dover,  In  Kent  county, 
and  the  streets  of  other  towns  In  Kent  coun- 
ty, for  the  purpose  of  theh:  said  railway,  and 
in  fact  have  located  a  pc^on  of  their  said 
railway,  within  the  past  two  months,  on  the 
state  rcttd.  Immediately  south  of  and  near  to 
the  town  of  Dover  aforesaid;  and  thoet^^  are 
obatrncting  the  free  use  of  a  portion  of  the 
said  state  road,  all  of  which  siUd  liberties, 
privileges,  and  franchises  the  said  [naming  the 
defendants]  have  usurped,  and  stUl  do  usurp, 
to  the  great  damage  and  prejudice  ot  the  state 
of  Delaware.  Wherenptm  the  said  attorney 
general  prays  that  the  said  court  do  grant  a 
writ  of  quo  warranto,  directed  to  the  uld 
[naming  the  defendante],  commanding  them, 
and  each  of  them,  that  they  be  and  ai^war  in 
said  court  on  some  day  to  be  named  said 
court,  to  show  by  what  warrant  or  authority 
tb^  claim  to  have  and  exercise  the  liberties, 
privileges,  and  franchises  aforesaid.  Robert 
O.  White,  Attorney  .  Qeneral  at  the  State  of 
D^ware." 

.  The  rule  comhig  cm  to  be  beard,  oounsd  for 
the  reqiectlve  parties  being  present,  the  court 
stated  that  the  practice  was.  In  such  .proceed- 
ings, that  the  party  asking  for  the  rule  should 
open  and  dose. 

Henry  BIdgely,  Jr.,  tor  the  Stated  Ttxe  Ju- 
risdiction (tf  the  superior  court  to  hear  and 
deteimlne  cases  like  the  pres«it  one  may  be, 
and  Is,  founded  on  three  distinct  anthraltlea, 
to  wit:  First,  the  authority  of  the  common 
law;  second,  the  authority  of  a  special  stet 
ute  Qf  the  state  of  Delaware;  third,  the  an- 
thorl^  of  the  constitution  of  the  state  of 
Delaware.  It  will  scarcely  be  questioned  that 
any  one  of  the  above  will  be  suffldrat  to  give 
Jurisdiction.  We  will  consider  them  aepazate- 

First  The  authority  of  the  oommtm  law 
gives  Jurisdiction.  That  the  superior  court 
has  Jurisdiction,  If  such  a  proceeding  as  the 
present  one  existed  at  common  law.  Is  set- 
tled by  article  4.  {  6,  of  Uie  new  constitution, 
to  wit:  "The  superior  court  shall  have  Juris- 
diction of  all  causea  of  a  dvll  nature,  real, 
personal  and  mixed,  at  common  law,  and  all 
other  the  Jurisdiction  and  powera  vested  by 
the  laws  of  this  state  in  the  superior  court." 
That  such  a  proceedii^  did  exist  at  common 
law,  see  the  following  authcwitleB:  State  v. 
Stewart,  Houst  869;  High,  Extr.  Bern.  H  M7, 
653,  648.  609:  Shortt,  Extr.  Rem.  marg.  p. 
110,  180^  108,  note  c;  Thomp.  Qap.  ||  6780, 


Digitized  by 


Google 


854 


4S  ATLANTIC 


bbpobthb. 


(Del. 


6770;  State  T.  Bontbern  Pu.  B.  Oo^  SA  Tcac 
78,  80. 

Second.  That  this  court  has  jnrlBdlctloii  bj 
authority  of  exjfnm  atatnta  In  tills  Mata. 
Section  IfC^p.  007,  of  the  BerlMd  Gode^ 
as  amended  In  1898,  proTldes  that  "the  Jodces 
of  the  tuperlor  court,  or  any  two  ot  them, 
shall  hold  ideal  of  andna.  scire  fadas,  ra- 
plerlns,  informatkms  and  actions  on  penal 
statutes,  and  hear  and  determine  all  and  aU 
matters  of  pleas,  actions,  salts  and  causes,  dr- 
11,  real,  personal  and  mixed,  according  to  the 
constltntion  and  laws  ixt  tbi»  state,  as  folly 
and  as  amply,  to  all  Intents  and  pmpusus.  as 
the  justices  of  the  king's  beB<^  common 
pleas,  and  ercheqaer  of  England,  or  any  of 
them,  may  or  can  do."  That  the  "Informa- 
tioEM"  mentioned  In  said  statute  refer  to  In- 
f(«matlons  In  the  nature  of  quo  ivammtc^  is 
fully  estabUshed  by  the  court  In  Slate  v. 
Stewart,  6  Boost  860.   See  page  37S  et  seq. 

Third.  That  this  court  has  jurisdlctioa 
authority  ot  our  lat^  amended  constitution. 
Page  224.  art.  4.  I  7,  of  our  new  constltatlfm 
proTldes  that  "the  superior  court  shall  ban 
Jmlsdlctbm  ot  all  causa  ot  a  dvll  nature,  real, 
perscmal  and  mixed,  at  eoounon  lav,  and  all 
other  the  jurlsdictloa  and  powers  rested 
the  laws  of  this  state  In  the  si^eriw  court" 
But  it  may  be  contended  that  the  second  part 
of  page  42.  art  0, 1 1,  of  the  amended  crastltn- 
tlon,  as  to  the  forfeiture  of  diartars.  which  pro* 
Tides  that  **the  general  assembly  shall,  by  gen- 
eral law.  pTDTlde  fbr  the  revocation  of  fttfd- 
ture  of  the  charters  ot  all  corporatlonfl  for  the 
abuse,  misuse,  or  nomnser  of  their  corporate 
powers,  priTlIeges  or  franchises.  Any  pro- 
ceeding for  sndi  revocation  or  forfeiture  shall 
be  taken  by  the  attorney  general,  as  may  be 
provided  law,"— suposedes  both  the  old 
common-law  and  stetntuy  power  of  the  attor- 
ney geaeeal  to  proceed  by  Information  in  casra 
like  the  present,  and  leaves  the  courts  of  this 
state  without  Jurisdiction  In  the  promises,  the 
general  assembly  baring  failed  to  obey  this 
mandate  of  the  ctmstltutlon  to  pass  a  gen- 
eral statute  covering  cases  like  the  present 
As  a  complete  and  final  answw  to  any  such 
contention,  the  following  four  propoeltlona  are 
tespectfully  submitted:  (a)  That  the  rational 
construction  of  the  consUtatlonal  provision  In 
qneetltm  Is  that  which  flows  from  the  con- 
text The  first  part  of  the  said  section  pro- 
vides that  no  new  diarters  shall  be  granted, 
and  no  old  charters  be  amended,  renewed,  or 
revived,  except  by  general  law.  It  refers  sole- 
ly and  exclusively  to  new  corporatlms,  or  to 
old  listing  corporations  to  be  amended,  re- 
newed or  revived.  It  haa  nothing  whatever 
to  do  w  to  say  regarding  61A  cOTporatlons  not 
amended,  renewed,  or  revived  under  snch  gen- 
eral law.  (b)  That  the  said  constltntlonal  pro- 
vision  relative  to  the  forfeiture  of  charters  can 
by  Ite  plain  words  and  Intendment  relate  only 
to  the  forfeiture  of  charters  really  granted,  and 
not  to  cases  where  no  charter  ever  existed.  In 
the  case  before  yon,  the  Information  states 
that  **they  [the  defmdante].  without  lawful 


authority,  and  without  any  warrant  grant,  or 
charter,  usurp,**  etc.  Thus  tt  will  be  meeat 
that  so  flu  as  now  appsaiato  fliaeoort;  tbese 
pforeedtngs  an  not  for  the  fiirfettnre  et  any 
diarter,  but  to  oast  Indlvldnals  who  pretand  a 
disrtar  nerer  really  tat  existenoe.  The  oan- 
stttutlonal  provision  In  questioa  certainly  does 
not  cover  sadi  a  ease,  (c)  That;  even  If  both 
of  the  above  propositions  are  Incorrect;  the 
general  assemUy  having  failed  to  carry  out 
the  constltutiimBl  provision  in  question  ao  tar 
as  xidates  to  old  existing  charters,  not  amend- 
ed, renewed,  or  revived  under  the  general  law, 
the  old  oommon  law  and  the  old  stetntea  In 
this  state  omtlnae  In  full  and  unimpaired 
force.  Section  iS  ot  fbe  schedule  of  tbe 
amended  eonstltatlon  (page  54)  provldea  tbat 
>*an  the  Uws  of  this  state  ezlatltag  at  the  time 
this  constitution  shall  take  effect  and  not  In- 
oonslstent  with  it.  shall  remain  hi  forces  ex- 
cept so  far  as  they  shall  be  altered  by  future 
laws.**  l%Is  section,  ^e  finlt  of  an  abundant 
caution  on  the  part  of  our  omstltation  fram- 
ers,  expressly  qmtlnues  the  old  common  law 
and  tlie  old  statute  relating  to  btfmmatlons 
before  adverted  to.  (d)  That  the  constltn- 
tlonal pnvlslMt  in  question  relating  to  the  for- 
feiture ot  diarters  is  not  self  •operative  or  s^- 
ezecattng;  that  It  does  not  go  Into  efCeet 
proprio  vigore.  but  that  It  Is  slnqA^  addreseed 
to  the  conscience  ot  the  legldatnre.  Tbe  eon- 
tentlon  that  said  constitutional  provision  Ipso 
facto  or  per  se  repeals  the  old  common  law 
and  the  old  statute  of  this  state  regarding  In- 
formations must  ot  necessity  be  baaed  i^on 
the  claim  that  it  is  itself  an  eUsttaig  law.  not 
dependent  upon  legislative  enactment  niat 
this  Is  not  the  law  wlU  be  dearly  seen  fknm 
the  foUowtaig  cases  and  anthorities:  Oodcgr. 
Gimst  lAm.  p.  88;  6  Am.  A  Bug.  Btac  Law 
(2d  Bd.)  pp.  918. 017. 820;  Ghahoon  V.  Owl,  20 
Grat  788.  Artlde  8,  |  8,  of  the  constttntten 
provided  that  "all  parsons  entitled  to  vote  and 
hold  ofllce,  and  none  others,  shall  be  eUgfble 
to  sit  as  jurors.**  Held,  that  this  constitn- 
Uonal  ptovlstcai  was  not  self -acting,  so  as  to 
repeal  former  statutes  Inconsistent  therewith, 
beflve  new  statutes  carrying  said  provWoa 
Into  effect  had  been  passed.  This  point  was 
decided  In  a  criminal  case  against  the  apidl- 
eatlon  of  the  accused. 

The  following  cases  selected  from  no  incon- 
siderable number  refnxed  to  In  Cooley,  Omst 
LIm..  and  6  Am.  &  Bug.  Sua  Law,  will  be 
found  folly  to  sabstantlate  the  inoposltion  laid 
down  above:  Board  v.  Patten,  62  Mo.  444; 
Lehigh  Iron  Oo.  v.  Lower  Blacuugie  Tpu,  81 
Pa.  St  482;  Balhnad  Go.  v.  Trout'  82  Aik.  17: 
Bowie  V.  Lott  24  La.  Ann.  214. 

'Messrs.  HlUes  and  Hlgglns.  for  the  d^end- 
ants,  contended  that  franchises  claimed  by  s 
corporation  rested  primarily  In  the  people,  but 
that  that  power  had  been  delegated  by  the 
constttutloa  to  the  legislative  branch  of  the 
government;  that  that  power  rests  In  tbe  leg- 
islature, subject  to  OHistltntional  restraint  and 
if  the  legislature  cannot  forfeit  a  charter,  ex- 
isting under  genual  law,  the  attomoj  gm 
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oral  oi  tbe  state  certainly  could  not  do  to; 
that  the  legislature  must  first  qieak,  and,  not 
having  spoken,  It  Is  to  be  presumed  that  It 
did  not  Intend  to  tpehk;  that  nonaction  and 
loactioD  were  In  this  case  synonymons,  and, 
unless  the  leglslatnie  has  acted  where  the  con- 
stitution has  made  It  Its  duty  to  act,  It  must 
b*  presumed  that  It  did  not  intend  to  ludst 
iqwD  the  forfeitures  of  charteis;  that,  there- 
fore, until  the  legislature  passed  a  law  under 
the  conBtitntlon,  there  was  no  power  In  the 
attorney  general  to  tcnrfelt  a  charter.  It  was 
not  denied  that  the  court  had  jurisdiction  over 
informations,  both  criminal  and  cItH.  The  pro- 
Tision  of  tbe  constitntlfm  (article  9.  I  1}  Is  not 
self-acdac  and  until  tbe  legislature  gives  him 
authoclly  the  attomay  gweml  hat  no  power 
to  act 

LOBS,  O.  J.  TUa  ts'praeticallsr  fb^  same 
question  that  was  argued  before  us  In  New- 
cagtle  county  with  much  learning,  and  has 
been  again  so  argued  here.  The  rule  was 
discharged  In  Newcastle  county  m  tbe 
ground  that  yn  considered  It  a  local  action, 
under  tha  decisions  In  this  state*  We  have' 
had  the  benefit  of  that  argument,  and  ot  tbe 
consideration  of  tbe  question  between  times, 
as  well  as  of  the  benefit  of  the  argument  to- 
d^.  We  are  very  clear  about  the  matter. 
We  think  the  leare  of  the  court  ought  to  be 
granted  to  file  thia  Information,  and  we  so 
decide. 

The  defendants  filed  their  pleas,  Uie  one 
relied  upon  befog  as  follows:  "And  for  a 
further  and  subsequent  plea  in  this  behalf 
the  said  detendantSr  by  leave  of  the  court 
here  for  this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  say  that  they  are 
further  greaUy  troubled  and  vexed  by  color 
thereof,  and  that  unjustiy,  because,  protest- 
ing that  the  said  information  and  the  mat- 
ters therein  contained  are  not  sufficient  in 
law.  and  that  they,  the  said  defradants,  are 
not  bound  by  the  law  of  the  land  to  answer 
the  same,  yet  for  a  plea  In  that  behalf  the 
said  defendants  say  that  true  it  is  that  they 
are  assuming  to  act  as  a  corporation,  under 
the  name  of  Delaware  Electric  Railway 
Company,  and  by  that  name  are  assuming 
perpetual  succession,  and  by  that  name  to 
sue  and  be  sued,  plead  and  be  Impleaded, 
answer  and  be  answered  imto,  defend  and  be 
defended,  In  any  and  all  courts  and  places 
whatsoever,  whether  In  this  state  or  else- 
where, in  all  manner  of  actions,  suits,  com- 
plaints, pleas,  causes,  matters,  and  demands 
whatsoever;  and,  further,  by  that  name  are 
assuming  the  power  to  purchase,  lease,  take, 
bold,  and  own,  by  contract,  deed,  devise,  be- 
quest, gift,  assignment,  or  otherwise,  e» 
tates,  real,  povonal,  or  mixed,  of  every 
kind,  and  the  same  to  grant,  mortgage,  s^l, 
lease,  alien,  convey,  and  dispose  of;  and, 
further,  to  have  a  common  seal,  and  to  make 
and  ordain  by-laws,  and  to  exercise  and  en- 
joy all  the  franchises  incident  to  a  corpora- 


tion dul^  Incorporated  and  organised  tor  the 
purpose  "^f  locating,  constructing,  and  oper- 
ating a  railway,  the  cars  and  carriages  ot 
which  are  to  be  i^ci)eUed  by  any  motive 
power  other  than  steam,  and  also  to  exercise 
the  rights  of  emlnoit  domain,  and  to  con* 
struct,  maintain,  and  operate  a  railway  fnm 
a  point  <m  the  D^ware  Railroad  at  or  near 
the  Dover  station,  and  to  and  Into  the  town 
of  BUlford,  or  to  any  othw  Intermediate 
point  or  points  within  Kent  county,  and  also 
from  a  point  within  the  limits  of  the  said 
town  of  Dover  to  a  point  on  the  Delaware' 
Bay  shore,  at  or  near  Woodland  Beach,  ov 
to  Intermediate  points  In  said  route,  and  for 
that  purpose  to  use  and  occupy  any  county 
bridges,  and  so  much  ot  any  street,  avenue, 
public  road,  or  turnpike  as  may  be  deter- 
mined by  the  directors  of  the  said  company, 
with  the  consent  of  the  authorities  having 
the  care  thereof,— all  of  which  matters  and 
things  these  defendants  furtber  In  fact  say 
that  they  are  authorized  and  warranted  by 
law  to  do  under  and  by  virtue  of  the  provl> 
slons  of  the  laws  of  the  state  of  Delaware, 
as  contained  in  chapter  85,  20  Del.  Laws, 
under  the  tltie  of  'An  act  to  Incorporate  the 
Dover  and  Milford  Railway  Company,*  and 
under  chapter  622,  Id.,  entitled  *An  act  to  in- 
corporate the  Dover  and  Bay  Shore  Railway 
Company,'  together  with  the  provisions  of 
the  act  known  as  chapter  626,  20  Del.  Laws, 
entitled  *A  supplement  to  tbe  act  entitled 
"An  act  to  Incorporate  the  Dover  and  Mil- 
ford  Railway  Company,'*'  passed  at  Dover 
March  4,  1896.  And  these  defendants  In 
fact  further  say  that  by  virtue  of  the  act 
first  aforesaid  the  Dover  &  Mllford  Railway 
Company  was  declared  to  be  Incorporated  as 
soon  as  one  htmdred  shares  of  tbe  capital 
stock  of  said  company  should  have  been  sub- 
scribed for,  which  said  subscription  has  been 
heretofore,  to  wit,  on  or  before  the  fourth 
day  of  November,  A.  D.  1897.  duly  made; 
that  said  Dover  &  Mllford  Railway  Company 
was  In  all  respects  duly  organized,  and  waa 
a  corporation  of  the  state  of  Delaware,  hav- 
ing power  to  construct,  maintain,  and  operate 
a  railway  from  a  point  on  the  Delaware  Rail- 
road at  or  near  Dover  to  and  into  the  town  of 
Mllford,  and  having  the  other  powers  given 
to  It  by  virtue  of  the  said  act  And  these 
defendants  In  fact  further  say  that,  by  vir- 
tue of  the  said  act  entitled  'An  act  to  Incor- 
porate the  Dover  and  Bay  ^ore  Railway 
Company,'  the  said  Dovw  &  Bay  Shore  Bail- 
way  Company  was  created  a  corporation  as 
soon  as  one  htmdred  shares  of  tbe  capital 
stock  should  have  been  subscribed  for,  and 
fifty  per  centum  of  the  par  value  thereof 
should  have  been  paid  In  in  cash  by  the  sub- 
scribers. And  these  defendants  In  fact  fur- 
tber say  that  one  hundred  shares  of  the 
said  capital  stock  was  so  subscribed  for,  and 
fifty  per  centum  of  the  par  value  thereof 
was  paid  In  In  cash  by  the  subscribers,  here- 
tofore, to  wit  on  the  4th  day  of  November, 
A.  D.  1807,  and  that  tbe  said  Dover  &  Bay 
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Share  R&IlwaT  Company  was  dnljjnaorpoh* 
rated  and  (Hrganlsed  under  the  lam  of  th« 
state  of  Delaware.  Aad  tbese  defendants  in 
fact  (orttier  wxy  that  In  pnrsiuuiee  of  the 
power  In  them  Tested  by  law,  and  In  pnr^ 
anance  of  tbe  direction  of  an  the  stock- 
hotders  of  both  of  tbe  said  companies,  le- 
gally obtained  and  certified,  the  said  compa- 
nlea  on  the  5th  day  of  NoTember,  A.  D.  1^7. 
were  duly  merged,  and  thereafter  constl- 
tnted  one  conBolIdated  corporation  or  com- 
pany, having  all  the  rights  and  privileges 
possessed  by  the  two  companies  so  merged, 
nnder  the  name  of  Delaware  Blectrlc  Rail- 
way Company,  which  said  company  was  on 
tbe  Ktb  day  of  NoTember,  1887,  duly  organ- 
ized, and  became  a  corporation  of  the  state 
of  Delaware.  And  these  defendants  in  fact 
further  aaj  that  they  are  the  officers,  di- 
rectors, and  stockholders  in  part  of  the  said 
Delaware  Electric  Hallway  Company,  and  in 
tbe  doing  of  the  acts  hereinbefore  mentioned 
have  acted  only  for  and  on  behalf  of  tbe  said 
company  In  the  premises.  Wtthoot  this, 
that  they,  the  said  defendants,  unlawfully 
and  without  any  warrant,  grant,  or  charter, 
assume  so  to  act,  or  unlawfully  and  without 
authority  of  law,  and  without  any  warrant, 
grant,  or  charter,  assume  to  exercise  the 
powers  in  the  said  Information  mentioned, 
or  have  usurped,  and  still  do  usurp,  any 
powers  or  franchises  whatsoerer.  In  manner 
and  form  as  in  the  said  Information  Is  abore 
In  that  behalf  alleged;  and  this  they  the 
said  defendants  are  ready  to  rerlfy.  Wbsra- 
fore  they  pray  Judgment** 

Counsel  for  the  state  donnrred  to  the  abore 
plea,  and  assigned  the  following  causes:  "(1) 
That  It  does  not  appear  by  the  said  plea 
that  the  said  Delaware  Electric  Railway 
Company  Is,  or  ever  was,  a  corporation  law- 
fully created  under  tbe  laws  of  tbe  state  of 
Delaware,  or  nnder  tbe  laws  ot  any  other 
state,  territory,  or  country.  (2)  That  It  does 
not  ai^^ear  by  said  plea  that  tbe  Dover  & 
MIIfoTd  Railway  Company  was  an  existing 
corporation  at  the  date  of  the  pretended 
merger  of  the  Dover  &  Bfllford  Railway 
Company  with  the  Dover  A  Bay  Shore  Rail- 
way Company,  to  wit,  on  the  Kth  day  tff 
November,  A.  D.  1897.  (8)  That  It  does  not 
appear  by  said  plea  that  tiie  Dover  &  Mil- 
ford  Railway  Company  was  organised  under 
tile  provisions  of  chapter  8S,  20  Del.  Laws, 
entiUed  'An  act  to  Incorporate  tbe  Dover 
and  Mtlford  Railway  Company,'  within  six 
mcnttbs  after  the  date  of  the  passage  of  saJd 
act,  to  wit,  within  dz  months  after  March 
4,  1S95.  (4)  That  It  does  not  appear  by  said 
plea  that  the  construction  of  the  railway  au- 
thorized by  the  act  mtitled  'An  act  to  In- 
COTporate  the  Dovw  and  Mllford  Railway 
Company*  was  c<munenced  within  six  months 
iafter  the  passage  of  said  act,  to  wit,  within 
Biz  monttis  after  the  4th  day  of  Mardi,  1895. 
0)  That  It  does  not  appear  by  said  plea 
tbat  ttw  nllwaar  mntlKntaed      ttw  act  cor 


tltied  *Aa  adt  to  Isoorporate  flw  Dover  and 
Mllford  Railway  Company*  was  completed, 
equipped,  and  In  operation  within  three  jeais 
after  tiia  date  of  tbe  passage  of  said  act,  to 
wit;  within  three  years  after  the  4th  day 
of  March.  189B.  <6)  That  it  does  not  appear 
by  said  plea  that  tbe  said  Dover  ft  Mllford 
Railway  Company  was  duly  crgsnlzed  tm  or 
before  the  6th  day  of  November,  1897.  (7) 
That  it  does  not  appear  by  said  plea  that  the 
said  Dover  &  Mllford  Railway  Company  ever 
accepted  the  act  of  the  general  assembly  of 
the  state  of  Delaware  entitied  'A  snptriement 
to  the  act  entitied  "An  act  to  Incorporate  the 
Dover  and  Mllford  Railway  Company,"  *  pass- 
ed at  Dover  March  4,  18B6,  mentioned  In 
said  plea,  or  that  any  organisation  was  ever 
effected  by  said  company  under  the  provision 
of  said  supplementary  act  (8)  That  It  does 
appear  by  eald  plea  that  tbe  Dover  &  Bay 
Shore  Railway  Company  was  not  duly  oc- 
ganlzed  and  Incorporated  at  the  time  of  the 
pretended  mei^er  of  the  said  Dover  &  Bay 
Shore  Railway  Company,  with  the  Dover  & 
Mllford  Railway  Company,  to  wit  on  tbe 
6th  day  of  November,  1897.  (9)  That  it  does 
not  aK>ear  the  said  plea  that  the  said 
Dover  &.  Bay  Shore  Railway  Company  was 
duly  organized  on  or  before  the  5th  day  ot 
November,  1897.  UO)  That  it  does  not  ap- 
pear by  the  said  plea  that  tbe  Dover  Bay 
Shore  Railway  Company  was  ever  organized 
In  accordance  vrlth  the  provisions  of  the 
.  act  (being  chapter  522i  20  Dd.  Laws)  entitied 
'An  act  to  Incorporate  the  Dover  and  Bay 
Shore  Railway  Company.*  (11)  That  It  does 
not  aK>ear  by  said  plea  that  tbe  con8tractJ<Hi 
of  the  railway  authorized  by  the  act  entitied 
'An  act  to  incorporate  tiie  Dover  and  Bay 
Shore  Railway  Company*  was  commenced 
within  six  months  alter  the  passage  of  said 
act  to  wit  within  «lx  months  after  Qie  7th 
day  of  May,  1897.  (12)  That  it  does  not  ap- 
pear by  said  plea  that  there  ever  was  a  cor- 
poration 1^  the  name  of  Dover  A  Bay 
Shore  Railway  Company  existing  under  the 
laws  of  the  state  of  Delaware,  or  the  laws 
of  any  otha  state,  territory,  or  country.  (IS) 
That  the  said  plea  does  not  show  any  right, 
power,  or  authority  of  the  Dover  &  Bay 
Shore  Railway  Company  to  merge  witb  Oie 
Dov^  &  Mllford  Railway  Company.  (16) 
lliat  the  said  plea  does  not  show  any  right 
power,  or  authority  of  tbe  Dover  ft  Mllford 
Railway  Ckimpany  to  merge  with  the  Dover 
ft  Bay  Shore  Railway  Com[>any.  (18)  That 
it  does  not  appear  by  said  plea  tliat  the 
Delaware  Electric  Railway  (Company  was  or 
Is  a  corporation  created  by  or  under  a  gen- 
eral law  of  tbe  general  assembly  of  the  state 
of  Delaware,  or  by  or  under  the  law  of  any 
other  state,  territory,  or  country.  09)  That 
It  does  not  appear  by  said  idea  how  or  In 
what  manner  the  said  defendants  became  or 
are  the  officers  and  dlrec^HS  of  the  Delaware 
Electric  Railway  (Company.  ^  That  It  does 
not  appear  I9  laid  plea  fliat  tki»  deCiBDdanis 
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wen  ever  duly  elected  or  oontitated  the 
offlcem  or  dlrectm  ot  tba  Detawut  Utoctde 

Brief  of  counsel  tor  the  state: 

It  Is  A  welHwCtled  role  ot  law  that  bi  pro* 
ceedlnga  like  the  present,  "where  the  object 
of  the  [voceediDg  Is  such  as  to  oust  one  or 
mem  persons  or  a  corporation  of  francblsea 
wlilch  have  juver  been  granted,  but  whieb 
bSTe  bew  nsnrped,  the  respmident  «r 
spondents  most  ■cither  justify  or  dtoclalin,  A 
mere  plea  of  not  guilts  or  of  nw  osorpaTit 
Is  not  a  good  plea,  because  the  respondent  is 
oiled  upon  to  show  by  what  autfaorlty  be 
holds  the  office  or  franchise  referred  to^  and 
such  a  plea  does  not  show  his  warrant  an* 
thority.  •  *  •  If  the  xkroceediDg  Is  against 
Indivldnals^  challenging  tbeir  right  to  be  a 
corporation,  tbelr  plea  must  precisely  state 
the  manntf  in  whidi  they  claim  to  be  a  cot- 
poration."  6  Thomp.  Corp.  H  9780.  6800, 
6787;  1  Hkhup.  Corp.  I  776;  Hlg^  £txtr. 
Bern.  H  662,  712.  In  the  present  case  defend* 
ants  undertake  to  justify.  Therefore  their 
plea  must  show  facts  whldi,  if  true,  would 
establish  their  right  to  do  the  things  alleged 
fn  the  Information.  In  order  for  them  to  do 
this,  the  plea  must  show,  not  only  that  they 
are  Hie  legally  aathoriaed  officers  or  agents 
<rf  a  company,  but  also  that  sncfa  company  is 
a  legally  existing  corpM-ation,  with  power  to 
do  the  things  complained  of.. 

Does  the  plea  show  that  the  Delaware 
Electric  Railway  Company  Is  a  lawfully  cre- 
ated corporatkm?  The  plea  tts^  discloses 
the  fact  that  said  company  was  not  created 
by  a  special  charter  or  under  a  general  law 
of  this  state,  or  by  or  under  the  laws  of  any 
other  state,  territory,  or  country;  but  the 
plea  does  undertake  to  show  that  it  was  the 
creature  of  an  alleged  merger  between  two 
priw  companies,  to  wit,  the  Dover  &  MU- 
ford  Railway  Company  and  the  Dover  A  Bay 
Shore  Railway  Company,  and  that  such  mer- 
ger took  place  on  November  6,  1887.  But,  In 
order  to  substantiate  this  allegation,  we  sub- 
mit, the  plea  must  first  show  three  things: 
First,  that  said  Dover  &  MlUord  Railway 
Company  and  Dover  &  Bay  Shore  Railway 
Company  wwe  oorporatlona  legally  existing  in 
this  state  prior  to  said  alleged  merger,  and 
that  they  cootinaed  to  leg^ly  exist  as  such 
np  to  the  date  9f  said  pretended  merger,  to 
wit,  up  to  November  6,  1S97;  second,  that 
eacb  of  said  companies  had  at  said  time  the 
legal  power  and  auth(»1ty  to  enter  hito  said 
merger;  third,  that  such  legal  power  and  au- 
thority to  merge  was  ^Top&eij  and  lawfully 
executed  at  the  time  of  said  alleged  merger. 
It  is  admitted,  however,  that  the  passage  of 
ehartors  does  not  ipso  facto  create  a  corpora^ 
tioo,  or  give  legal  existence  to  a  body  politic. 
Before  this  can  be  accomplished,  an  accept- 
ance of  and  organisation  under  said  charter 
most  hare  been  had,  and  must  appear.  Phil- 
adelphia, W.  &  B.  B.  Co.  V.  Kent  Co.  B.  Co.. 
B  Boost  127.  IftS.  133;  1  Thomp.  Corp.  i  44; 


7  Am.  ft  Wmg.  ShU;  Law  (2d  Ed.)  pp.  085,  668; 
State  T.  Dawson,  16  Ind.  40;  Shledds  v.  Ohio, 
80  U.  B.  819.  34  L.  Bd.  867.  Section  4  of  the 
act  ootltled  "An  act  to  InoMVorata  the  Dover 
and  MUfbrd  Railway  Company"  (chapter  8S, 
ao  DeL  Laws)  contains  the  following  provi- 
sion: *?rovided,  however,  tboit  the  construc- 
tion of  the  railway  herein  authorised  shall  be 
Qomm^ced  within  tfx  months  afto*  the  pat- 
sage  of  this  act  and  it  shsll  be  completed, 
equh^ed  and  In  operation  wlthtai  three  years 
thereafter,  othwrwise  this  act  shall  become 
void,  and  all  the  rights,  privileges  and  fran- 
^laes  herein  granted  shall  wholly  cease  and 
determine,"  etc.  And  section  4  of  the  act  en- 
titled  "An  act  to  incorporate  the  Dover  and 
Bay  Blu»e  Railway  C<«apany"  contains  a  sim> 
Oar  provision  in  the  precise  words  Just  quoted. 
Chapter  S22,  20  Del  Laws.  The  first  act  was 
passed  Uardi  4,  1685;  the  secfmd  act  May  7, 
1887.  Here,  then,  we  see  from  the  very  acts 
themselves  that  even  though  said  companies 
might  once  have  had  a  corporate  existence  by 
a  lawful  organization,  yet  a  failure  to  begin 
the  work  of  construction  within  six  months 
from  Hhe  date  of  their  respective  passages 
would  work  a  complete  and  total  eztlngalah- 
meot  ot  such  ourporate  existence. 

But  It  may  be  contended  that  these  condi- 
tions as  to  the  commencement  and  completion 
of  the  construction  of  said  railways  are  condi- 
tions subsequent  and  that  conditions  subse- 
quent are  presumed  to  have  been  performed 
until  such  performance  Is  expressly  denied  by 
replication.  What  is  the  test  for  determining 
whether  charter  conditions  are  precedent  or 
subsequent?  Simply  this:  If  corporate  exist- 
ence could  never  have  been  bad  without  their 
performance,  they  are  conditions  precedent; 
but  If  their  performance  simply  goes  to  the 
continuance  of  ooritorate  existence  once  had, 
they  are  conditions  subsequent  If  these, 
were  conditions  precedent  to  the  corporate  ex- 
istence of  the  Delaware  Electric  Railway  Com- 
pany, then  the  plea  is  bad.  tor  not  having  al- 
leged their  performance.  This  role  of  law  If 
too  plain  to  need  authorities.  4  Thomp.  Corp. 
i  5686;  2  Thomp.  Corp.  S  1827,  and  cases 
dted;  1  Thomp.  Corp.  »  226,  227.  The  rules 
governing  declarations  in  ordinary  causes  ap- 
ply to  the  plea  In  cases  like  the  present  and 
everything  essential  to  be  i^red  must  be  al- 
lied. 6  Thomp.  Corp.  S  6805;  1  Thomp. 
Corp.  I  776;  High.  Blxtr.  Rem.  S  712.  Is  this 
altered  by  the  passage  of  the  act  entlUed  "A 
supplement  to  the  act  entitled  'An  act  to  In- 
corporate the  Dover  and  MUford  Railway 
Company,' "  passed  at  Dover  March  4,  1885? 
This  supplementary  act  was  passed  May  26, 
1S87.  In  the  first  placet  it  must  be  noted  that 
the  pleas  of  defendants  do  not  allege  any  ac- 
ceptance of  said  act  or  any  organization  un- 
der it  The  plea  recited  it  by  its  title,  but  this 
is  alL  Even  further  than  this,  the  plea  un- 
dertakes to  set  up  an  organization  which  must 
have  taken  place  under  the  original  act  be- 
cause it  states  that  100  shares  of  stock  were 
subscribed.  This  amount  of  subecriptlQa  was 
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an  that  was  required  imdar  the  original  act, 
bat  under  the  snpplementarj  ftct  C>ectlon  3) 
It  Ig  provided  **that  before  any  organization 
alian  be  effected  aa  la  provided  by  section  3 
of  said  original  act,  at  leaat  ten  thoasand  dol- 
lar! of  the  capital  atotk  sabacripttoua  therein 
anthorlzed  ehaU  be  follr  paid  In  cadi."  U 
defendants  baaed  tSielr  dalm  to  exist  by  mer- 
ger on  this  snpt^mentary  act,  this  subscrtp* 
tlon  payment  mnat  have  been  averred.  Just  as 
they  did  avcT  the  paymmt  of  the  amount  re- 
quired by  the  charter  of  the  Dover  &  Bay 
Shore  Company.  If,  therefwe,  th^  title  la 
through  this  tnppMmentary  tuci,  their  plea  la 
bad;  and  If  through  the  or^nal  act,  It  la 
stfll  bad.  (or  the  reasons  toneoSne.  On  «x- 
aminlug  the  provialona  of  this  supplementary 
act,  however,  It  la  apparent  that  the  gmeral 
assembly  ot  1887  considered  that  no  corpora- 
tlon  ever  had  come  Into  «dBt«ice  onder  the 
original  act  It  la  phUn  from  this  provision 
that  In  the  l^alatlve  mind  no  organisation 
jmAer  the  flrat  act  had  ever  taken  place.  If 
tiilB  be  not  anffidently  plain,  however,  section 
1  of  the  snpptement  conduslTdy  Aows  that 
any  c(»porate  existence  under  the  original  act 
had  then  become  extinct,  becanse  In  that  sec- 
tion the  commencement  of  the  crastructlon  of 
the  railway  is  not  fixed  within  six  numths  of 
Its  enactment  This,  being  more  than  Ox 
months  after  the  date  of  the  passage  of  the 
original,  shows  that  the  railway  had  certainly 
not  commenced  within  the  time  filed  by  said 
original  act  and  thOTefore  any  supposed  cor^ 
porate  existence  must  have  Ipso  facto  terml* 
nated.  Bearing  thla  fiu!t  In  mli^  consldv 
section  1  of  article  0  of  the  amended  consti- 
tution, ^Icb  provides  tiiat  **no  corporation 
ahidl  be  created,  amended,  renewed  or  revived 
by  spedal  act  but  only  by  or  under  general 
law,"  etc  ^nils  constitutional  provision  was 
in  fuB  force  and  operation  from  the  10th  day 
of  June,  1887.  It  then,  this  Dover  &  Bay 
Shore  Company  never  was  created  a  corpora- 
tion until  November  4y  1887,  and  if  its  sup- 
posed creation  waa  then  effected  by  force  and 
virtue  of  the  special  act  referred  to  In  the 
plea.  Is  not  thla  in  direct  violation  of  the  coor 
stitutional  iKovlatons  just  quoted?  Can  any 
amount  of  Ingenuity  make  It  otherwise?  See 
the  following  casea,  exactiy  In  point  State 
V.  Dawson,  16  Ind.  40;  1  Cook,  Stock,  Stockh. 
&  Oorp.  lAw,  I  2a,  note;  Qutadan  v.  Railway 
Co.,  88  Tex.  SB6,  84  S.  W.  7S8;  Asplnwall  v. 
Ctnamlssloners,  22  How.  8S4,  18  L.  DS.  206l 

As  to  causes  of  demurrer  16  and  16,  let  us 
now  consider  the  second  proposition  laid  down 
in  the  b^lnntng  of  tills  brief,  to  wit:  "Sec- 
ond, also  that  eatiti  of  said  oHiqHuiles  [Dover 
&  Mllfoid  and  Dover  ft  Bay  Shore]  bad  at  said 
time  [November  6,  1887]  the  legal  powra  and 
authority  to  enter  Into  such  merger."  It  is 
first  of  aU  to  be  noted  that  the  Dova  ft  Bay 
Shorn  Company's  churter  ciHitalnB  absolutely 
BO  mention  or  ivovlsion  whatsoever  rdating 
to  merger.  Therefore  all  claim  of  a  power  to 
merge  must  be  based  on  the  provisions  of  the 
charter  of  Ite  Dover  ft  Mllf ozd  Oiaiqwny,  there 


thai  being  do  general  s^Untory  power  to 
merge  In  tills  state.  Section  2  of  the  diarter 
of  the  Dover  ft  Mllfoid  OooqMUiy  tantm  the 
basis  of  this  claim  of  the  power  to  merge.  Let 
us  see  wheth«  it  does  give  the  legal  anthorlty 
to  merge  with  the  Dover  ft  Bay  Shore  Com- 
pany, the  latter  having  nothing  In  its  ^bartet 
on  the  sut^ect  As  directly  imposed  to  any 
such  right  the  tollowUig  la  submitted  as  a 
correct  statement  of  the  law  of  merger.  In 
the  absence  of  a  general  statute  ctrntentag 
power  of  merger,  the  authority  to  merge  must 
have  been  oMitalned  In  the  diartaa  of  both 
the  companies  seeking  to  merge,  7  Tbomp. 
Oorpi  H  8216,  8217.  8228;  UorrlD  t.  Bmltii 
Co.,  88  Tex.  S28,  86  8.  W.  D6;  Saat  Una  ftIL 
B.  By.  Oa  V.  State,  76  Tex.  484^  12  8.  W.  680; 
State  V.  Consolidation  Coal  Co..  46  Bid.  1. 

"That  It  does  not  appear  by  said  sdea  that 
Delaware  Electric  Railway  Company  was  or 
is  a  corporation  created  by  or  under  general 
law  of  the  gmeral  aasembly  of  the  state  of 
Delaware,  or  by  or  under  the  law  of  any  other 
state,  territory,  m  country."  Admlttinc  for 
the  sake  ot  argument  tliat  all  thla  la  inopedy 
shown  by  said  plea,  it  hi  submitted  that  even 
then  the  snpiMsed  creatiwi  oi  the  Delaware 
Electric  Company  la  lli^al,  because  It  Is  In 
violation  of  section  1  of  artide  9  of  the  amoid* 
ed  constitution,  which  providea  that  "no  cwv 
poration  shall  be  created,  ammded,  or  renew- 
ed, or  revived  by  special  act.  but  only  by  or 
under  general  law."  . 

Brief  of  counsel  for  defendants: 

(1)  We  contend  tiiat  the  aUegatlons  the 
second  plea  show  condnalvely,  if  they  be 
true,  that  the  Delaware  Electric  Railway  Com- 
pany was  a  corporation.  Under  well-reoog- 
niaed  prlndplea  of  pleading,  whoi  this  has 
been  alleged  the  ccaitlnued  existence  of  tfas 
corporatiwi  is  not  necessary  to  be  allied. 
High,  Quo  War.  H  720,  727;  Attorney  Genoal 
V.  Michigan  Stato  Bank,  2  Doug.  (Midi.)  868; 
People  T.  Bensselaa  ft  8.  B.  Oa,  16  Wend. 
118;  People  v.  President  etc;,  of  Manhattan 
Co.,  9  Wend.  861;  6  Thon^  Oorp.  B  6787- 
6806.  The  plea  allies  Qiat  by  the  merger  at 
the  Dover  ft  Bay  Shore  Railway  Company  and 
the  Dover  ft  MOfiird  Railway  Company  there 
was  formed  'Vme  consolidated  ccnpwation  or 
company,  having  all  the  ri^to  aad  privll^ea 
possessed  by  the  two  companies  so  meqied.  un- 
dw  the  name  d  Ddaware  Electric  Railway 
Company." 

(2)  The  allegation  of  the  plea  la  that  by  vir- 
tue of  the  act  of  March  4,  1886,  the  Dover  A 
Hilford  Railway  Company  was  declared  to 
be  Incorporated  upon  the  payment  of  100 
shares  of  Its  capital  stoA;  that  said  pay- 
ment was  made  on  or  before  the  4th  day  of 
November,  A.  D.  1887;  and  that  timt  company 
waa  in  all  respects  duly  organli%d.  and  was  a 
corporation  of  the  state  of  D^ware.  It  la 
submitted  tiiat  it  la  suflldent  to  allege  the  pa^ 
f ormance  of  condltiona  precedent  to  organba- 
tiuL  We  allege  tiie  performance  of  the  oon- 
dltlon  precedut  to  corpocato  extetenca. 
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(3,  4,  fi,  and  It  Ii  a  snOlelent  answer  to 
these  grounds  of  demurrer  that  the  legislature 
of  the  state,  by  act -of  Maj  26,  1807,  revised 
and  re-enacted  the  charter  of  liie  Dover  & 
MUford  Railway  Company. 

(6)  The  ground  of  demnrrer  bore  Is  met  by 
the  allegation  of  the  plea  that  the  stock  was 
subscribed  tar  on  or  before  the  4th  day  of 
November.  A..  D.  1897,  and  on  the  Ath  day  at 
Novembtf,  1807.  was  executed  an  agreement 
of  mer|;er.  6  Am.  A  Bng.  Bnc.  Law  (2d  Bd.) 
211;  aear  Water  v.  Meredith,  1  WaU.  30,  17 
L.  Bd.  604.  The  only  time  In  which  this  cor- 
poration oonid  have  been  duly  organised  and 
existing  as  a  corporation  was  before  the  time 
oif  merger.  That  It  was  such  corporation  is 
alleged  directly  In  the  plea. 

(7)  The  allegation  of  the  plea  Is  tiiat  the 
sto(A  was  rabscrlbed,  the  company  duly  oi^ 
ganlsed,  and  that  It  executed  an  agreement  <tf 
merger.  It  Is  submitted  that  any  one  of  these 
things,  standing  alone,  would  be  sufficient  evi- 
dence of  an  acceptance.  1  Thomp.  Corp.  U 
61,  97,  and  cases  cited;  7  Tliomp.  Corp.  g  8161. 
The  amendment  was  not  only  beneficial  to 
the  corporation,  but  there  are  allegations  in 
the  pleaa  of  acta  under  the  extended  Ctancblse 
created  by  the  amendment 

(10)  It  is  submitted  that  it  would  be  diffi- 
cult to  read  the  plea  In  any  light,  excepting 
that  the  Dover  ft  Bay  Shore  Railway  Com- 
pany was  organized  In  pursuance  of  the  act 
incorporating  It,  but  the  language  of  the  plea 
la  "that  by  virtue  at  the  said  act,  entitled 
*An  act  to  Incorporate  the  Dover  and  Bay 
Shore  Railway  Company,' "  the  said  company 
was  created  a  CMrporatlon  npcn  the  payment 
bf  tSte  capital  stock;  that  said  stock  was  paid; 
and  that  the  said  company  was  dnly  incor< 
porated  and  organised  under  the  laws  of  the 
state  of  Delaware.  It  certainly  would  be  a 
refinement  of  reaaouing  to  say  that  this  does 
not  allege  Incorporation  and  OTganlzatlon  un- 
der that  act  It  is  submitted  that  It  Is  not 
necessary  for  these  defendants  to  allege  In 
their  pleading  the  perfcninance  ai  the  condl* 
tlon  subsequent  namely,  that  the  road  should 
be  commenced  within  six  months  from  the 
passage  of  the  act  In  the  case  of  a  condition 
precedent  It  Is  always  necessary  for  the  plead* 
er  to  all^  perfwjaance  of  such  ctmditlMi 
when  he  bases  his  dalm  of  right  upon  it 
Tb»  performance  or  nonperformance  of  a  con- 
dition subsequent  whitdi  may  woi^  a  defeaa- 
ance  Is  a  matter  to  be  pleaded  by  the  other 
side.  4  Enc.  PI.  ft  Prac  p.  027;  Shockley  v. 
Pania,  4  Boust  668;  1  Mor.  Corp.  |§  26,  20, 
4ia  Further  than  this,  we  submit  that  in 
this  proceeding,  it  being  one  against  indi- 
viduals, and  not  against  the  corporation,  no 
grounds  of  forfeiture  can  be  mgeA  or  alleged, 
for,  wberevo:  a  forfeiture  ot  corporate  fran- 
chise Is  claimed  by  the  state,  the  eorporatlwi 
itself  1%  of  necessity,  a  party  to  such  pro- 
ceeding. King  V.  Amery,  2  Tenn  B.  610,  621, 
Ba2,  '624;  Spell.  Bxtr.  Relief,  fi  1843;  State 
T.  Barron.  67  N.  H.  406;  State  v.  CSttcInnatl 
OasUgbt  ft  Com  Oa,  IS  Ohio  St  28%  286- 


287;  State  v.  Tsylor,  26  Ohio  St  270,  283;  2 
Mor.  Corp.  I  1016;  6  Th«np.  Corp.  i  6782; 
People  V.  Rensselaer  &  S.  R.  Co.,  16  Wend. 
113;  State  v.  Somerby,  42  Minn.  66,  4S  N.  W. 
680;  People  v.  Flint  64  Cal.  40,  28  Pac.  496; 
Tsylor  v.  Holmes  (0.  CX)  14  Fed.  408,  606; 
Lumber  Co.  v.  Ward,  SO  W.  Va.  48,  3  S.  B. 
227.  It  Is  submitted  that  the  nonperformance 
of  this  condition  would  not  Ipso  facto  work 
the  dissolution  ot  the  ctniHtratlon;  for,  apart 
from  the  general  principle  of  the  common  law 
that  a  condition  broken,  where  sndb  condi- 
tion was  a  condition  subsequent  requires  a 
dalm  on  behalf  of  the  grantor  to.  devest  the 
estate  depending  thereon,  is  elementary,  and 
although  some  of  the  cases,  notably  the  cases 
of  In  re  Brooklyn,  W.  ft  N.  Ry.  Oo^,  72  N.  Y, 
246,  Brooklyn  Steam-Transit  Co.  v.  City  of 
Brooklyn,  78  N.  T.  624,  and  In  re  Brooklyn 
EL  R.  Co.,  126  N.  T.  434,  26  N.  B.  474,  and 
some  cases  depending  uiwn  these  for  their  au- 
thorlty,  hold  that  under  language  somewhat 
similar  to  that  contained  In  this  act  a  corpo- 
ration, by  the  nonperformance  of  the  condi- 
tion, is  Ipso  facto  dissolved.  It  Is  submitted 
that  the  weight  of  authority  and  reason  Is 
the  other  way.  In  New  Tork,  Jut^e  Earl,  In 
Re  Brooklyn  EL  R.  Co.,  126  N.  Y.  434.  26  N. 
B.  474,  at  page  441,  125  N.  Y.,  and  page  476, 
26  N.  B.,  declares  these  cases  to  be  border 
cases;  and  these  decisions  it  Is  absolutely  Im* 
possible  to  reconcile  with  the  decision  of  New 
York  ft  L.  I.  Bridge  Co.  v.  Smith,  148  N.  Y. 
640.  646,  548,  42  N.  E.  1088  (see  criticism  of 
this  case  In  Cook,  Stock,  Stockh.  ft  Corp.  Law 
[3d  Ed.]  {  638),  or  People  v.  President  etc.. 
of  Manhattan  Co.,  9  Wend.  861.  383;  Ccx^, 
Stock,  Stockh.  ft  Oae^  Law,  IS  638,  013,  and 
cases  dted;  3  Wood,  R.  R.  {{  497,  409;  Bl- 
Uott  R.  R.  U  47,  607,  801;  Briggs  v.  Canal 
Co.,  137  Mass.  71;  Atchafalaya  Bank  v.  Daw* 
son,  18  La.  497;  Vermont  ft  0-  R.  Co.  v.  Ver^ 
mont  Cent  B.  Co.,  34  Vt  2.  65-67;  City  of 
Chicago  V.  Chicago  ft  W.  L  R.  Co.,  105  lU. 
73,  77,  78;  Attorney  General  v.  Chicago  ft  B. 
R.  Co.,  112  111.  620,  537;  Attorney  General  v. 
Superior  ft  St  a  R.  Co.,  93  Wla  604,  67  N. 
W.  1138;  Bybee  v.  BaUroad  Co.,  139  U.  S. 
663,  11  Sup.  Ot  641,  36  L.  Bd.  306.  Again, 
we  Insist  that  under  the  constitutional  pn>> 
vision  already  argued  In  full  to  the  court  the 
attorney  goierat  cannot  proceed  to  forfeit  the 
charter  of  ft  cocpuation  except  by  genoal 
law. 

(16  and  16)  It  is  not  necessary  to  plead  law. 
The  charter  of  the  Dover  ft  MUford  Ballway 
Company  (section  2)  prorldea,  among  other 
powers  of  the  corporation,  that  it  shall  be  au- 
thorized "to  consolidate,  or  merger  with  any 
corporatiim  or  corporations,  heretofore  or  here- 
after created."  etc.,  "the  right  of  mrager  be- 
ing hereby  conf^red  upon  any  company  so 
wishing  to  consolidate  that  does  not  possess 
It"  This  law  was  re-enacted,  as  has  before 
been  stated,  M^  26,  1887,  snd  afto:  the  ln< 
oorporatioB  ai  the  Dover  &  Bay  Shore  Ball- 
way  Company  aa  May  7,  1807. 

OSi  Then  la  no  oeceaalty  tbat  ths  Dalawan 
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B3ectrlc  Railway  Odmpanjr  chonld  be  organ- 
lied  under  Bay  "generaT*  law  of  the  Mate  «€ 
D^ware.  It  waa  organised  undo:  antboiltr 
<Mttif  erred  by  special  act 

(19  and  20)  Thla  proceeding  ti  not  to  oost 
the  defKidants  from  an  office,  and  It  ta  may 
mltted  tliat  ft  wonld  be  pleading  evidence  to 
do  more  than  allege  the  fact  tbat  tbey  are 
stodcholders  and  officers  of  the  corporation. 
How  fbey  became  Bb>cUuMen  or  officers  of 
the  corporation  Is  stmidr  a  matter  of  prooC 
and  not  of  pleading. 

LOBE.  O.  J.  We  wlH  take  tg>  the  gnnmds 
of  demurrer  filed  In  tbls  case,  and  dispose  of 
them  tn  tbe  order  U  which  they  are  specifically 
set  fcwth.  In  the  paper  writing:  Grounds  Nob. 
1  and  18,  which  are  practically  the  same,  are 
mstalned.  In  order  to  make  lawful  the  or- 
ganization of  the  Delaware  Electric  Ballw^ 
Company  at  the  time  of  the  merger,  on  the 
Sth  da7  of  Norember,  1897,  It  must  appear 
on  the  face  of  the  plea  that  there  were  at  that 
time  In  existence  two  corporations  competent 
to  maJce  a  merger.  We  find  that  the  Hupple- 
ment  which  re-enacted  and  revived  the  act 
creating  the  DoVer  &  Mllford  Railway  Com- 
pany contains  this  provision:  "That  before 
any  organization  shall  be  effected,  as  Is  pro- 
Tided  by  section  2  of  said  original  act,  at  least 
ten  thousand  dollars  of  the  capital  stock  sub* 
•crtptions  therein  authorized  shaU  be  fully 
paid  In  cash."  We  deem  such  cash  payments 
to  be  a  condition  precedent,  and  It  Is  not  aTer- 
red  npon  the  face  of  the  papo^;  so  that  the 
existence  of  the  Dover  &  Milford  Railway 
Company  does  not  sufficiently  appear  upon  the 
face  of  the  pleas.  Few  this  reason  we  sus- 
tain demurrers  NoS.  1  and  18.  Just  here  we 
wDl  say  that  we  do  not  deem  It  necessary  now 
to  pass  upon  the  constitutional  question  (which 
came  up  Incldentalty  In  the  aigumeat,  but  was 
not  specifically  raised  by  the  demurrer)  as  to 
whether  the  merger,  being  after  the  promnl- 
gatlon  of  the  constitution  on  Jmie  10,  1897, 
waa  the  creatitxi  of  a  new  corporatioa,  wlthla 
the  constitution,  and  was  Inhibited  by  It;  be- 
ing by  special  act,  not  by  general  law.  If 
tbat  question  Is  to  be  passed  upon  by  thU 
court.  It  can  be  raised  In  a  subsequent  pro- 
ceeding. It  Is  a  very  Interesting  question,  and, 
from  our  Inrestigatioa  so  far,  a  very  nice  ques- 
tion. But  we  do  not  care  to  pass  upon  it  nn- 
tlllt  la  specifically  raised  and  fully  argued.  It 
Is  not  necessary  to  do  so  ht  disposing  of  these 
two  causes  of  demurrer,  Nos.  1  and  18.  We 
sustain  caose  of  demurrer  No.  2  on  the  same 
ground,  becatise  It  Is  &  condition  precedent, 
which  should  appear  upon  the  face  of  the 
pleadings,  that  the  $10,0(X)  was  paid  In  cash; 
and,  as  that  does  not  appear  thereon,  we  sua* 
tain  the  sectrnd  cause  of  demurrer.  We  ot^ 
rule  the  third  cause  of  d«DuiTer,  for  the  rea- 
son tbat  It  Is  a  condition  eubsequent,  and  need 
not  be  averred.  Oausea  of  demurrer  Nos.  4 
and  5  are  overruled  for  the  same  reason.  We 
sustain  causes  ot  demurrer  Nos.  6  and  9,  which 
are  to  the  nme  effect,  tor  the  fsasim  that. 


tn  our  Judgment,  It  should  appear  sfflrmatlT^ 

on  the  face  of  the  plea  that  these  corporatioiis 
were  organised  on  or  before  the  Sth  day  of 
November,  1897,— tiie  date  of  the  merger,— 
which  fact,  in  our  (pinion,  does  not  so  aflbin- 
ativtij  appear.  Oauae  of  dammxer  Na  T  w» 
OTerrule,  as  we  think  the  fact  therein  refured 
to  Is  sufficiently  averred  upon  the  face  of  tha 
plea.  Cause  of  demurrer  No.  8  we  ovcrrole, 
aa  we  think  the  general  av^ment  In  tbe  ^ea 
Is  sttffidMit  We  alM  overmle  causes  of  de* 
murrsr  Koa.  10  and  12,  aa  we  think  the  a-ra>- 
ment  In  the  plea  la  aufflcient  We  overrula 
cause  of  demurrer  No.  11,  aa  we  think  that  ft 
relates  to  a  cmdltioa  sobeeqnent.  and  not  nec- 
essary to  b*  averred.  Oanaes  of  demumra 
Nob.  13  and  14  are  not  before  na.  They  were 
removed  by  the  amendment  of  plea.  Cansea 
of  demurrer  Nos.  IS  and  19  aze  overmled. 
We  think,  on  the  face  of  the  pleading,  tiie  mat- 
ter therein  referred  to  la  sufficiently  set  out. 
Cause  17  is  out  Causes  of  demurrer  Nos.  19 
and  20  we  overrule  for  the  reason  that 
deem  It  nnneceesaiy  that  the  plea  should  avo 
the  manner  In  which  the  officers  and  directors 
were  elected.  They  are  avored  to  be  officeza 
and  directors.  We  tUnk  that  Is  sufficient. 

On  Novonber  16th  an  amended  ptea  waa 
filed  by  the  defendant!.  Demurrers  wen 
filed  by  the  state  to  the  said  amoided  plea, 
tbe  sabstance  of  which  Is  aet  out  In  the  Col- 
lowing  brief  of  counsel  for  state: 

The  several  causes  of  demurrer  go  to  tbe 
three  following  points:  (1)  That  the  Dorer 
4b  Hllf<nrd  and  the  Dover  &  Bay  Shore  Ball- 
way  Oempanlea  were  not  organised,  and 
therefore  not  created,  until  after  the  10th  ot 
June;  1897  (the  date  of  the  going  Into  tfect 
of  the  amended  conatitation),  and  that  there- 
fore 90(31  creation  was  contrary  to  sectioa 
1.  art  of  eald  constitution.  (2)  'mat  tb» 
alleged  consolldatdou  by  which  the  Delawazv 
Blectrlo  Ballvay  Company  came  Into  being 
took  place  after  said  10th  of  June.  1897;  that 
the  effect  at  thla  consolidation  was  the  crea- 
tion of  a  new  corporation,  contrary  to  said 
constitutional  provision.  (B)  That  neither  of 
said  two  original  compRnles  had  any  power 
or  authority  to  oonaolldata  one  with  the  oth- 
er, and  that,  even  If  any  such  power  or  au- 
thority ever  did  exist,  It  was  taken  away  by 
said  constitutional  provision. 

Section  1,  art  9,  Is  as  follows:  "Vo  cor- 
poration shall  hereafter  be  created*  amended, 
renewed  or  revived  by  apeelal  act  but  only 
by  or  under  general  law,"  etc.  It  will  prob- 
ably be  contended  that  the  true  Intendment 
of  the  provision  is  a  restriction  npoa  the 
legislature,  merely,  and  that  Its  meaning  ts 
that  no  legislature  shall  hereafter  pass  any 
special  act  conferring  corporate  privileges. 
In  reply  It  is  submitted  that  such  is  not  the 
hmguage  or  the  words  of  said  section.  Oool- 
ey,  Const  LIm.  (6th  E)d.)  p.  71,  and  cases 
cited.  If,  then,  our  contention  be  correct, 
and  tbe  Inhibition  In  said  section  la  against 
the  creottoo  of  corporations,  eaccept  only  by 
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or  niider  sentnl  law  let  as  eonslder  the  AM 
point  made  on  page  1  of  this  Met,  namely: 

"(1)  That  tbe  Dorer  A  Ullford  and  I>»- 
▼er  St  Bay  Shore  BaOirey  Compaxiiee  mn 
mot  organized,  and  therefore  not  created,  nn- 
tO  after  Jnne  10,  1607,  and  that  therefore 
■uch  creation  was  contrary  to  section  1,  art 
0,  of  the  amended  conatltntlon.**  The  plea 
Shows  that  the  satd  two  companies  did  not 
pretend  to  organize  nntU  after  Jane  10,  1807, 
and  It  also  shows  that  each  pretended  or- 
ganlzatloD  did  not  take  pUce  by  or  nnder 
general  law.  Now,  onr  contaitloD  Is  that 
the  organization  is  the  creation  of  the  corpora- 
tion, and  h^ce  these  was  the  creatitm  of  the 
corporation,  not  by  or  nndw  general  law,  aft- 
er tbe  adoption  of  tbe  amended  constltation. 
It  is  snbrnltted  that  the  underlying  principles 
In  regard  to  corporate  charters  are  precisely 
those  which  gorem  iirlTate  contracts  In  tbe 
ordinary  aflTalts  of  Ufe.  Tbe  law  goremlng 
corporate  chartov,  so  far  as  the  state  and  tbe 
corporation  are  concerned,  is  not  i>ecQUar  and 
to  its^.  It  is  simply  the  law  goTmilng  or- 
dinary contracts,  laid  down  so  ottea  and  so 
firmly  estaUlshed  by  the  courts  of  this  state. 
This  was  the  whole  and  sole  sobetance  of  the 
decision  in  the  Dartmouth  College  Case,  the 
fountain  bead  of  American  law  upon  this 
subject  By  sections  1,  2,  &  86,  20  Del.  Laws 
<the  original  chartw  of  tbe  Dover  ft  Mllford 
Company),  and  by  section  2,  c.  626,  Id.,  It  will 
be  seen  that  the  parties  named  herein  are 
mere  commissioners,  and,  further,  that  con- 
ditions precedent  (the  subscription  of  stock  In 
tbe  one  case,  and  the  $10,000  paynfeent  In  the 
other)  are  expressly  stipulated.  Further,  1^ 
sections  1,  2,  c.  6^  Id.  (being  tbe  original 
charter  of  tbe  Dover  ft  Bay  Shore  Company), 
ttie  same  appears  as  to  this  latter  company. 
Tbe  diarter  act  of  tke  state  may  be  with- 
drawn at  any  tbne  before  it  too  has  been 
accepted,  either  eqiresaly  or  by  an  organisa- 
tion which  Implies  an  acceptance.  There  Is 
absolutely  no  doubt  as  to  the  soundness  of 
this  principle.  Qnlnlsn  t.  Railway  Co.,  80 
Tex.  SBBi  S4  8.  W.  7SS,  at  page  373,  80  Tex., 
and  page  742.  84  8.  W.;  Wood.  B.  R.  <Ed. 
1804)  i  10;  7  Thomp.  Corp.  f  8161;  BUIott. 
B.  B.  p.  24,,  fi  17.  The  state  makes  tbe  offer 
of  corporate  ftancblsei  on  the  day  the  spe- 
cial act  is  passed,  but  tbe  ctniKtratlon  Is  not 
created  until  the  date  of  the  acceptance  by 
the  organization.  Note  the  following  author- 
ities upon  this  point:  E^IIadelpbla,  W.  ft  B. 
B.  Co.  r.  Kmt  Ca  B.  Co.,  6  Houst  127,  at 
pages  182,  133;  1  Cook.  Stock,  Stockh.  ft 
Corp.  Law,  S  2a;  1  Beach,  Corp.  p.  SB,  f  16; 
1  Wood.  B.  B.  p.  23,  I  10;  7  Thomp.  Corp. 
I  8160;  1  Thomp.  Corp.  U  ST.  68;  EUllott,  B. 
B.  pu  34;  1  Mor.  PrlT.  Corp.  f  ZL  State  T. 
Dawson,  16  Ind.  40,  is  cited  as  an  authority 
idoitically  like  tbe  one  before  the  court  Tbe 
following  authoritleB  cite  the  State  t.  Daw- 
•on  case  as  sound  law:  7  lliomp.  Corp.  { 
8161;  1  Thomp.  Corp.  2a,  note  1;  Id.  i|  67. 
58;  1  Cook,  Stock,  Stockh.  ft  Corp.  Law,  | 
2a,  Mto  1;  1  Beach.  Corp.  pu  2^  |  16m;  1 


Wood.  B.  B.  (Bd.  ISM)  pp.  22,  2S;  1  BSUott. 
B.  B.  1 17.  Other  autiiorlties  directly  npbold- 
tng  tbe  same  law  laid  down  In  the  case  of 
State  T.  tHtwaaa,  and  going  to  the  same 
lei^tth:  1  Tbomp.  Corp.  8  676;  6  Am.  ft  Bng. 
Knc.  Law  <2d  Bd.)  806:  1  Cook,  Stock, 
Stockh.  ft  dorp.  Law,  S  2a,  note  1;  Harri- 
man  r.  Bontbam,  16  Ind.  190;  Ollle^Ie  t. 
Ballroad  Co.,  17  Ind.  248;  Norton  r.  Board. 
120  U.  &  470^  0  Sup.  Ct  322.  82  L.  Bd.  774; 
Quinlan  t.  Hallway  Co..  80  T^  B66,  877,  84 
S.  W.  738;  Attorney  Oeneral  v.  Chicago  ft  N. 
W.  B.  Co.,  86  WIS.  425.  at  pages  60S.  606; 
Asplnwall  T.  Commlsslimera,  2Z  How.  804, 
S7S,  16  L.  Bd.  206;  Stste  T.  Blake^  86  K.  J. 
Law,  206,  at  page  214. 

*'(2)  That  tbe  alleged  consolidation  by  which 
Delaware  Electric  Railway  Company  came 
into  being  took  place  after  June  10th,  1807, 
and  that  the  eftect  of  this  consolidation  was 
tbe  creation  of  a  new  corporation,  contrary  to 
said  coiutltutional  provision  (section  1.  art 
0>."  It  wlU  be  seen  that  In  section  2,  c.  86, 
20  Del.  Laws  (tbe  original  charter  of  tbe  Do- 
ver ft  Mllford  Railway  Oimpany),  wbicb  con- 
tains all  tbe  authority  for  tbe  creation  of  tbe 
Delaware  Blectrlc  Railway  Company,  the 
terms  "merge"  and  "consolidate"  are  used  In- 
terchangeably and  as  synonymous.  As  a  mat- 
ter of  fact,  however,  these  two  are  technical 
terms,  with  a  wide  difference  in  their  mean- 
ing and  effect  The  authorities  are  abundant 
showing  the  distinctions  between  merger  and 
consolidation,  but  the  case  of  State  v.  Atlantic 
ft  O.  R.  Co..  60  Ga.  268,  at  page  274,  plains 
tiiese  differences  more  dearly  and  sucdnctly, 
perhaps,  than  any  other.  And  see  6  Am.  ft 
Bng.  Bnc.  lAw  (2d  Bd.)  p.  811.  Now,  what 
do  ttiese  defendants  claim  to  have  been  Oie 

ect  of  their  alleged  union  of  the  two  orlglmU 
companies  on  November  6,  ISOTt  It  tt  not 
that  a  single  corporation  then  came  into  being, 
clothed  with  all  the  rights,  privileges,  and  au- 
thority of  both  the  old  companies?  Tbe  plea 
says  so.  We  are  not  left  to  Idle  conjecture 
on  this  head.  Ihls  being  the  case,  It  Is  om- 
soUdaUon  and  its  effects  Uiat  demand  onr  at- 
tention. What  la  the  effect  of  a  c<Masollda- 
tion?  Our  contention  is  that  it  Is  tbe  creation 
of  a  new  corporation,  and  that  therefore  such 
a  consolidation  as  in  the  present  case  Is  coa- 
trary  to  section  1,  art  8,  of  the  amended  con- 
stitution, which  forbids  the  creation  of  a  cor- 
poration eniept  by  or  nnder  general  law. 
That  the  effect  of  a  consolidation  Is  the  cre- 
ation of  a  new  corporation  Is  fully  established 
by  the  following  authorities:  1  Thomp.  Corp. 
fi{  816.  822,  866,  395;  6  Am.  ft  Bng.  Bnc.  Law 
<2d  Bd.)  p.  811,  note  1,  and  cases  cited.  Bnt 
tbe  cases  go  mndt  further  than  this.  They  go 
to  the  length  that,  ctHisolldatlon  being  the 
creatlrai  of  a  new  corporation,  the  creature  of 
the  consolidation  is  treated  exactly  as  If  it 
was  created  by  special  act  on  tbe  day  of  the 
consolidation.  Smith  v.  Railway  Co.,  114 
Uich.  460,  72  N.  W.  328;  State  v.  Maine  Cent 
B.  Co.,  66  Me.  488;  Railroad  Co.  v.  Pendlettm. 
U6  U.  S.  «Q7,  U  Bap^  Ot  418,  80  L.  Bd.  S74, 
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at  page  673>  180  U.  8^  page  416^  15  Snp^  OL, 
and  page  57S,  88  U,  Ed.;  McOandteM  t.  RaO- 
road  Co.,  SS  S.  a  103.  16  S.  B.  429.  IS  L.  B.  A. 
440,  at  pace  lU,  aS  8.  page  431.  16  8.  B.. 
and  pige  448»  IS  U  a  A.;  Shielda  t.  Ohio,  8S 
U.  S.  818,  24  U  Ed.  Sff7;  Atlantie  ft  O.  B.  Os. 
T.  Georgia,  96  U.  &  860v  2B  L.  Bd.  186;  Peaz^ 
saU  T.  Railroad  Co.,  161  0.  S.  646,  16  Snp.  Ot 
TOfik  40  L.  Bd.  688,  at  paget  664,  668,  668,  672. 
161  V.  S.,  page  708,  16  Sap.  Gt,  and  page 
844.  40  Ll  Bd.;  State  t.  Sberman.  22  Otalo  St 
412.  But  what  language  can  be  ttnmger  than 
the  following,  qnoted  from  6  Am.  ft  Bng.  Bnc 
Law  ^  Bd.)  806:  ^^owever,  a  conatttatlonal 
proTlsion  against  the  creation  of  corporatloiis 
by  special  act  nndoobtedly  Includes  consoUda* 
Uon." 

"(3)  That  neither  of  said  companies  had 
any  power  or  authority  to  consolidate,  one 
.with  the  other,  and  that,  even  If  any  such  pow- 
er or  authority  ever  did  exist.  It  was  taken 
away  by  said  constitutional  provision  {section 
1,  art  8)."  We  dte  the  following  authorities 
to  the  efltect  that  the  power  to  consolidate 
must  exist  in  each  of  the  charters  of  the  com- 
panies desiring  to  consolidate,  unless  dere  be 
a  special  consolidation  act  or  a  general  law 
authorizing  consolidation:  Morrill  t.  Smith 
Co..  88  Tex.  629,  36  S.  W.  66;  Bast  line  ft  a 
B.  Co.  T.  State,  76  Tex.  434,  12  S.  W.  680; 
State  r.  ConsoUdated  Coal  Oo..  46  Md.  1.  It 
taaj  be  contended,  however,  that  the  language 
of  section  2  of  the  original  charter  of  the 
Dover  ft  Mllford  Railway  Company  (chapter 
85.  20  Del.  Iaws)  Is  sufficiently  broad  and 
comprehensive  to  confer  such  authority  upon 
any  other  company  so  desiring  to  consolidate. 
If  the  language  In  the  charter  of  the  Dover  ft 
Mllford  Railway  Company  could  confer  the 
power  of  consolidation  upon  the  Dover  ft  Bay 
Shore  Company,  then  It  must  have  had  the  ef- 
fect of  an  amendment  to  the  charter  of  the 
last-named  company.  The  power  attempted 
to  be  conferred  Is  only  to  "companies  desiring 
to  consolidate."  Now,  the  plea  shows  that  the 
Dover  ft  Bay  ^ore  Company  could  not  have 
accepted  this  amendatory  power  of  consolida- 
tion until  November,  1887.  because  until  then 
It  bad  no  legal  corporate  existence.  It  follows, 
then,  that  this  Dover  ft  Bay  Shore  Railway 
Company  attempted  to  amend  its  charter  aft« 
Jane  10.  1887,  contrary  to  section  1,  art  9,  of 
the  amended  constitution.  But  It  may  be  said 
that  the  power  to  consolidate  expressed  in  the 
chartN'  of  the  Dover  ft  Mllford  Railway  Com- 
pany was  a  contract  of  the  state  with  that 
company,  and  hence  not  even  the  constitution 
of  the  state  could  annul  or  abridge  It  As  a 
complete  answer  to  any  such  contention,  we 
dte  7  Thomp.  Corp,  {  8219,  and  cases  there 
cited.  See,  also,  PearsaU  v.  Railway  Co..  161 
U.  8. 646, 16  Sup.  Ot.  706, 40 Bd.  838.  Now. 
If  a  l^Islature  can  withdraw  the  right  to  con- 
solidate at  any  time  b^ore  that  right  has 
been  executed,  how  much  the  more  may  this 
be  done  by  a  constitution  I  The  principle  that 
U  is  an  establlsbed  doctriae  that  rights  or 
franchiaea  wliUe  in  fled  (that  1^  unezecnted 


and  timslj  unacewtad)  may  be  wlOidrawB, 
would  nem  a  ^incbde  too  wdl  setfled  to  seed 
authorities  but  aee  the  following  casca:  Aa- 
plDwall  T.  OffTnintwkmars,  22  ^ov.  364,  16  U 
Bd.  296,  at  page  878^  22  How.,  and  page  SOO, 
16  U  Bd.;  and  the  eaaea  dted  mwn  la  this 
brlet 

Argument  of  counael  tor  dtfendanta  oo  de- 
murrer: 

It  ia  alleged  aa  the  ground  for  thla  donur^ 
nx  that  the  Delaware  Blectrlc  Railway  Com- 
pany has  BO  existence,  becauae  the  merger 
did  not  take  ^ce  until  after  the  lOtfa  day 
of  June  A.  D.  1887,  at  which  time  the  new 
constitution  of  the  state  went  into  effect, 
and  aa,  therefore,  being  prohibited  by  sectlMt 
1,  art  9,  of  that  omatitutlon,  which  proTldea 
that  "no  corporatira  shall  l>e  hereafter  cre- 
ated, amended,  renewed  or  revived  by  spe- 
dal  act,  but  only  by  ta  under  general  l&w." 
It  Is  submitted  that  such  waa  not  the  Inten- 
tion of  the  framera  of  the  constitution,  and 
that  the  provision  In  question  has  no  appU- 
cation.  It  is  a  fundamental  prindple  of  the 
law  of  corporations,  growing  out  of  the  na- 
ture of  the  corporation  Itself,  which  haa  been 
defined  to  be  a  iwrtion  of  the  royal  preroga- 
tive In  the  hands  of  a  subject  that  by  the 
common  law  a  corporation  coold  not  be  cre- 
ated without  the  king's  consent— In  otbtt- 
words,  the  consent  of  the  sovereign  power,  a 
portion  of  which  was  thus  delegated  to  the 
citizen.  2  Bl.  Comm.  472  et  seq.  So  In  tails 
country  it  haa  uniformly  been  hdd  that  a 
corporatitm  can  only  be  created  by  the  legis- 
lature, In  which,  subject  to  constitutional  re- 
striction, all  of  the  sovereign  legislative  pow- 
er of  the  people  Is  vested.  1  Thomp.  Corp. 
SS  36,  219,  815.  That  the  legislature  cannot 
delegate  its  power,  exc^t  where  and  when 
authorized  by  the  constitution  of  the  state. 
Is  established  In  this  state.  Bice  v.  Foster. 
4  Har.  479.  See,  also,  Mor.  Corp.  {  15.  Tlie 
constitution  of  a  state,  unlike  the  constitu- 
tion of  the  United  States,  is,  as  applied  to 
the  legislative  branch  of  the  government  a 
limitation  of  sovereign  power.  By  the  con- 
stitution the  people  of  the  state  have  devest- 
ed themselves  of  all  of  their  sovereignty, 
and  vested  it  In  the  three  departments  ot  the 
government— the  legislative,  executive,  and 
Judicial.  Rice  v.  Foster.  4  Har.  488.  As  the 
making  of  laws  Is  the  highest  act  of  aover- 
elgnty  (and  it  Is  manifest  that  the  creation 
of  a  corporation  belongs  to  the  lawmaking 
branch),  it  may  therefore  be  said  that  the 
supreme  power  of  the  state  resides  in  the 
legislature.  6  Aol  ft  Eng.  Enc.  Iaw  (2d 
Bd.)  863,  934,  and  cases  in  notes.  When, 
therefore,  the  constitution  of  the  state  pro- 
vided (artide  2,  |  1)  that  *the  legislative 
power  of  this  state  shall  be  vested  in  a  gen- 
eral assembly,  which  shall  consist,"  etc,  it 
gave  to  that  gen«>al  assembly  full  legldative 
power,  excepting  aa  therein  or  otherwise  re- 
strained. It  foUovrs  of  necessity,  therefore, 
that  any  provlalona  In  oar  couaUtutloa  pre- 
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Milbliig  wbat  may  not  be  dcme  by  the 
latnre  are  to  be  constraed  mm  limitations 

ap<m  this  supreme  leglslatlTe  power,  and 
can  only  be  construed  as  loeh  Umltatioiis 
from  the  very  necessity  of  the  casa  It  can- 
not be  doubted,  therefore,  that  previous  to 
the  10th  day  of  June,  A.  D.  U97,  the  leglsla- 
tnre  of  the  state  of  Delaware  bad  the  riflit 
and  ample  power  to  provide  that  the  Dover 
&  lIUfoTd  Railway  Company  should  have, 
among  the  otiier  powers  given  to  it  at  the 
time  of  Its  creation,  the  powor  to  merge 
with  any  other  corporation,  and  the  power 
la  such  other  corporatlMi  to  merge  with  It 
It  win  be  remembered  that  this  act  was  re- 
enacted  on  the  26th  day  of  May,  A.  D.  1897. 
20  Del.  Laws,  p.  681.  8o  far,  then,  as  I^s- 
latlve  Banedtm  was  required  for  the  consoli- 
datlon  (and  It  Is  not  denied  lhat  such  sanc- 
tion' Is  necessary),  the  legislature  had  given 
it,— had  done  everything  which  the  legisla- 
ture could  do,  or  was  called  upon  to  do,— prfr 
vlous  to  the  lOtb  day  of  June,  A.  D.  1807. 
It  must,  therefore,  be  manifest  that  the 
right  to  consolidate,  already  existing,  require 
Ing  no  further  action  by  the  legislature  by 
way  of  creation,  amendment,  renewal,  or  re- 
vival, cannot  be  affected  by  a  c<mBtitutional 
limitation  npon  future  action  by  the  legis- 
lature. 

It  Is  said.  howev»,  that  by  consolidation  a 
new  corporation  is  formed,  having  the  fran- 
chise of  the  old  corporation,  and  that  the  old 
corporations  are  extinct.  It  Is  submitted  that 
this  plea  is  In  no  sense  the  "creatlm"  of  a  new 
corporatI(Hi,  as  contemplated  by  the  constitn< 
tlon.  No  legislative  sanction  was  necessary. 
The  creative  power  was  not  called  upon  to 
create  or  recreate  anything.  It  was  simply,  to 
use  the  language  of  some  of  the  cases,  the 
flowing  together  of  two  streams,  and  the 
formation  thereby  of  a  stream  composed  of 
both.  1  Thomp.  Corp.  I  400;  7  Thomp.  Corp. 
S  8241.  As  said  by  the  court  in  Rice  v.  Fos- 
ter, 4  Har.  ^1:  "A  law,  when  passed  by  the 
l^slatnre.  is  a  complete,  positive,  and  abso- 
lute law  hi  Itself;  deriving  Its  authority  from 
the  legislature,  and  not  depending  for  the 
enactment  of  Its  provisions  upon  any  other 
tribunal,  body,  or  persims.  It  may  be  limited 
to  expire  at  a  certain  period,  or  not  to  go 
Into  operation  until  a  future  time,  or  the 
happaUng  of  a  ctntli^ency  or  some  future 
event,  or  until  some  condition  be  performed. 
•  *  *  All  such  laws  are  complete  and  posi- 
tive In  themselves  when  they  pass  from  the 
hands  of  the  legislature,  and  are  not  to  be- 
come laws  by  the  creative  power  of  other  per- 
sons." 

Again,  the  purpose  of  the  provisions  of  arti- 
cle 0  of  the  new  constitution  must  be  appar- 
ent. Prevlons  to  Its  adoption  corporations  had 
been  created,  their  charters  amended,  re- 
newed, and  revived,  by  special  act  No  cor- 
poration had  ever  created,  amended,  renewed, 
or  revived  Itself  or  any  other  corporation. 
There  was  no  abuse  of  the  latter  hind  to  be 
remedied,  and  certainly  no  necessity  for  a  con- 


stltutlooal  provIsloQ  to  pnUUt  Hbat  which 
could  not  have  been  done  theretofore  or  there- 
after by  any  poeslUUty,  The  evil  to  be  rem- 
edied. In  the  oi^nVin  ut  the  ftuwrs  of  the  omi' 
stttutitn,  was  an  evil  theretofore  existing, 
namely,  the  creatlm,  etc,  of  corporatloDs  by 
the  l^idatore  under  special  act  The  legls- 
latnre  had  been  the  offender,  not  the  corpmt- 
tton.  Such  provisions  as  the  one  found  in  our 
constltatloQ  are  not  uncommon.  Their  pur- 
pose is  **to  Inaugurate  the  placing  of  corpora- 
tions of  the  same  kind  upon  a  perfect  equal- 
ity as  to  all  future  grants  of  power."  Atkin* 
son  r.  RaUroed  Oo.,  16  Ohio  St  21.  85;  City 
and  County  ot  San  Frandsoo  t.  firing  Yalleiy 
Water  Works,  48  CaL  493,  61&  It  was  not 
Intended  that  they  should  have  any  retroac- 
tive ftnce,  for  not  only  has  the  convention 
not  so  provided,  which  It  would  have  been 
necessary  ttx  It  to  have  dime,  had  It  so  in* 
tended  (State  t.  McCoy,  2  Marvel.  S76,  48 
Atl  270;  7  Am.  ft  Eng.  Bnc.  Law,  917,  and 
casM  cited  in  note;  Ex  parte  Burke,  59  Cal. 
6),  but  on  the  contrary,  by  sectlcm  4,  art  0, 
relating  to  the  very  same  subject^natter.  It 
was  provided  that  the  rights  and  privU^es, 
etc.,  of  corporate  bodies,  except  as  therehi 
otherwise  provided,  "shall  remain  as  if  the 
constitution  of  this  state  had  not  been  al* 
tered."  The  legislature  had  given  the  right 
to  the  Dover  &  Mtlford  Railway  Company  to 
cosist^Idate.  This  right  could  be  reduced  to 
poeseaslon  by  the  CMporatlon  at  any  time; 
and.  while  It  may  be  admitted  that  the  rl|^t 
was  subject  to  be  wlthdravrn  by  the  legldap 
tnre  m-  Iqr  the  consUtnthmal  convention  before 
the  corpcnutlon  had  availed  Itself  of  the  prirl- 
1^,  It  would  require  something  num  than  a 
prohibition  npon  future  legislative  action  to 
withdraw  such  right  Likewise,  In  the  sched- 
ule to  the  constitution  (section  18)  It  Is  pro- 
vided that  all  laws  of  this  state  existing  at 
the  thne  of  the  taktaig  effect  of  the  consti- 
tution, and  not  Inconsistent  with  It  shall  re- 
main In  fwce,  except  so  far  as  they  shall 
be  altered  by  future  laws. 

LORE,  C.  J.  The  main  question  raised  by 
this  demurrer  Is  whether  the  Delaware  Elec- 
tric Railway  Oompany  was  organized  and 
created  in  violation  of  section  1.  art  0,  of  the 
consiltntton.  promulgated  June  10,  1897, 
which  provides  that  "no  corporation  shall 
hereafter  be  created,  renewed  or  revived,  by 
special  act  but  only  by  or  under  general  law." 
It  Is  conceded  that  the  Delaware  Electric 
Railway  Company  was  formed  by  the  union 
of  the  Dover  &  Mllford  Railway  Oompany 
and  the  Dover  ft  Bay*  Shore  Railway  Com- 
pany under  the  terms  of  their  special  acts  of 
incorporation,  which  acts  were  passed  before 
Jnne  lO,  1897,  and  were  In  force  at  that  date, 
but  that  all  of  the  said  ctxporations  have 
been  organized  since  that  date.  Was  such 
organization  within  the  Inhibition  of  the  con- 
stitution? This  question  was  raised  In  the 
former  argument  In  this  case,  and  has  been 
quite  fully  discussed  In  the  argument  just 
dosed.  After  audi  examlnatitui  and  thought 
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a»  we  han  hem  eubled  to  sin  to  this  mb- 
Ject  tai  tbe  short  iBterrenlns  time^  we  bare 
readied  tbe  condnlon  that  such  organlutloD 
and  creatton  are  not  within  the  oooftjtatlonal 
InhlUtlon.  Neither  the  reasoning  nor  the 
oondneioms  In  the  mee  of  State  t.  DawKHi,  16 
Ind.  40,  commrad  themaelTcs  to  our  Jndf 
ment  The  case  bean  upon  fti  dee  erldoice 
an  effort  to  meet  what  the  court  deelsnatee 
as  "the  policy  that  Induced  tbe  prohibition." 
What  that  poller  may  hare  been,  does  not 
appear.  The  reaBonlng  in  tbe  case  of  State 
r.  Boosa,  11  OUo  St  16,  which  seems  to  dlf- 
te  frwB  tbe  Indiana  case  but  little  In  prin- 
e^ile^  bnt  somewbat  In  tbe  langnage  of  tbe 
nspeetlTe  constitutions.  Is  mvich  more  satls- 
tatkmry.  To  adopt  tbe  constrocUon  <^  our 
eonstltntloD  asked  (or  by  tbe  state  wontd  be 
to  annnl  erery  Uring  charter  upon  onr  stat- 
nte  book  wbidi  bad  been  psssed  prior  to  June 
10^  1897.  bnt  under  which  no  mganlzatlon 
had  been  bad  at  ttaat  time;  and  that,  too,  by 
Implication,  In  the  absence  of  any  express  lan- 
guage to  that  effect  Sucb  a  construction, 
again,  Is  met  hy  the  well-settled  legal,  prln^ 
that  retroacdve  effect  vnn  never  be 
given  to  sny  law  miless  sudi  Intent  be  clear- 
ly e^^ressed.  This  doctrine  hss  been  again 
aad  again  announced  In  our  own  courts. 
Sndi  construction  will  not  be  gtrai,  In  Uie 
language  of  Bowen  r.  Lease,  B  Hill,  221,  "as- 
less  In  the  latest  act  is  plainly  Indicated  an 
Intention  to  abrogate  It**  Again,  "U  the  acts 
may  well  subsist  togetber.  the  prior  act  Is  not 
repealed."  Is  It  In  any  wise  shown  to  tbe 
satisfiictlon  of  Che  court  in  this  case  that 
these  prior  cbarters,  wKta  all  their  prlrlleges, 
"may  not  well  snbsiit"  with  the  proTlslons 
of  section  1,  art  9,  of  the  constltutlonT  We 
tbtak  not  For  these  and  other  reason 
which  we  deem  not  necessary  tot,  specify,  we 
eondnde  that  tbe  organization  and  creation 
of  this  company,  aa  disclosed  upon  the  plea 
In  this  case,  axe  not  within  the  hihlMtion  of 
ttw  constitution.  We  have  heretofore  passed 
upon  the  power  and  authority  of  these  two 
corporations  to  merge,  and  see  no  reason  to 
revise  our  ndlng  on  that  point  Tbe  de- 
murrer Is  therefore  ovraruled. 

The  counsel  for  state  then  filed  its  repUca- 
tlona  to  defendants  pleas.  The  defendants 
thereupon  joined  Issue,  and  the  further  bear- 
ing of  the  case  was  postponed,  on  the  ^plica- 
tion of  the  state,  nnta  December  IStb,  on  tbe 
ground  of  the  absence  of  a  matnlal  witness 
for  the  state.  Mr.  Hliles,  on  belialf  of  the 
defendants,  on  the  atKwe-mentloned  date  ask-, 
ed  leave  to  amend  his  pleas  by  inserting  hi 
place  of  the  word  '^rst'*  (being  the  last  word 
of  the  fourteenth  Une  on  page  8  thereof)  the 
word  "fourth,"  so  that  that  part  of  the  plea 
would  allege  fliat  100  shares  of  the  capital 
stock  of  the  'Dover  &  Milford  Ballway  Com- 
pany had  been  subscribed,  and  flO,000  had 
been  paid  In  cash,  "on  or  before  the  1st  day 
of  Norember,  A.  D.  1807."  Oounsd  for  tha 
stats  (vposed  the  amendment  at  this  sta^ 


of  the  ^oeeedbiii,  aad  cfaUmed  that  If 
knrad^  It  ahoald  ba  on  terms. 

LOBD,  a  J.  We  will  allOTr  the  amende 
m&it,  snd  wlttunt  tsnns.  WtaeieTw  Oie  date, 
tbe  Iflt  of  Mbrembor  appears,  let  it  tw  dianged 
to  4th  of  Norember,  In  both  tbe  pleas  and 
repllcatlonsL  How  wQl  you-  taartt  tbe  taoes 
trledT 

Ur.  HOlesL  We  would  Ilka  to  ban  a  Jniy. 

LOBB,  C.  jr.  At  the  request  of  oonnsd  for 
the  respondent,  It  Is  ordered  by  the  court  that 
the  Issues  of  fact  raised  1^  the  pii»a<«i»g«  In 
this  cause  be  tried  by  a  Jury  at  tbe  bar  of  tills 

county. 

Ur.  Hllles.  Tbe  burden  being  upon  ua,  aa 
I  imderstand.  to  show  the  corporation.  I  take 
It  we  should  open  and  dose  to  tbe  Jury. 

LOBBt,  a  T.   Ton  justify  under  a  chaxtw; 

The  burden  is  upon  you. 

During  the  progress  of  the  trial  the  foUow- 
Ing  qnestlcms  were  objected  to  and  ruled  npcm: 

Mr.  Hllles  asked  the  witness  Mr.  Hanhdns 
whether  any  mooiey  was  paid  In  bis  presence 
at  the  meeting  of  the  conuntssionna  bald  In 
Oie  witness  office  on  June  1,  1807,  as  mib- 
scriptitm  to  tbe  capital  stock  eC  tbe  Dover  ft 
Milford  Bailway  Company,  and,  If  ao^  haw 
mudL  (Objected  to  by  counsd  for  the  state 
<m  -tiie  ground  that  the  commissioners  than- 
sdres  are  the  ones  who  should  be  called  to 
prove  that  tact) 

LOBB.  a  3.   We  tblnk  Oils  Is  admisidbleL 

A.  Yes,  sir;  there  were  at  tiiat  meeting  two 
subscribers  to  the  capital  stodc.  One  was 
Joseph  Baspin,  and  tbe  other  was  mya^ 
The  other  company  having  ffelled  of  Ito  piir> 
pose,  on  account  of  there  being  no  payment 
on  its  capital  stodc,  I  prepared  myself  tbat  day 
before  the  meeting  to  pay  It  In.  Q.  What  did 
you  do  In  pursuance  of  tbat  ivepszatlonT  (Ob- 
jected to  by  counsd  for  the  state  on  the 
ground  that,  if  there  la  a  book  kept,  the  book 
is  tbe  best  evidence  of  the  payment  of  moneyt 
and  the  testimony  sought  to  be  Introdnoed 
would  be  but  secondary  evidence.) 

LOBB,  a  J.  Hie  production  of  hooka  ia 
one  mode  of  proving  it.  Tbla  la  another. 

A.  It  was  tAttxex  tea  thousand  doUazat  or 
tesk  thousand  five  hundred  dollars.  Q.  (hi  the 
bottom  of  the  loose  page  which  la  in  evidence 
I  notice'  a  pencil  memorandum.  Za  wboss 
handwriting  is  tbat  memozandum?  A.  That 
Is  In  my  handwriting.  Q.  Vnien  was  tiiat 
made?  A.  On  the  af  texnom  of  the  day  of  tbe 
meeting  <a  the  commlsalonas,  sometimes  here 
called  "Incorporators."  Q.  Wbat  number  of 
shares  of  stock  of  the  Dover  &  Milford  Ball- 
way  Company  had  been  subscribed  fbr,  as  t^- 
pears  on  that  subscrfptkm  UstT  (Objected  to 
by  counsel  for  stoto  as  not  tiie  best  evidence, 
that  the  books  admitted  In  evidence  show  the 
amount  ot  the  subscription  to  be  tme  bundled 
sharei^  and  tbe  def  endanto  are  seeking  to  va^ 
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Oat  parol  testlmoiiy.  1  OoOk  BtodE. 
Stockb.  A  Ooip.  Law.  S  66). 

LORB.  a  J.  We  ondentand  that  the  de- 
tendants  propose  now  to  show  by  parol  te«tl- 
mony  an  additional  ■abacrlptliHi  necessary  to 
eoTer  the  $10,000  required  by  the  act  to  be 
paid  In  before  oisanlaatiOB. 

Mr.  HlUes.  We  propose  to  prove  that  there 
was  a  mistake  In  putting  down  the  nbicrlp- 
tion  for  100  shares  of  stot^  irhen,  as  a  mat- 
ter of  fact,  200  shares  of  stoA  were  subscrib- 
ed and  paid  for. 

LORB,  C  J.  We  understand  the  proposi- 
tion of  the  defendant  la  to  prove  parol  evl< 
dence  that  there  were  enough  shares  of  stock 
sobsCTlbed  to  cover  this  -910,000  payment. 
Ton  win  notice  that  the  flrst  section  of  the  act 
^  1886  provides  for  a  snItaUe  book  for  the 
anbscrliitlon  for  the  capital  stock  of  the  Dovw 
tt  Mllford  Railway  Company.  That  necesssr 
rUy  contemplates  that  those  sabscrlptlons  shall 
be  In  a  book  provided  for  that  purpose,  and  of 
necessity  the  subscriptions  must  be  In  writing. 
In  section  2  of  the  act  renewing  the  charter 
Js  this  language:  "That  before  any  o^anisa- 
tton  shall  be  effected  as  provided  by  the  sec- 
ond section  of  the  original  act  [that  la  the  act 
of  1S9G3,  at  least  f  laOOO  of  the  capital  atock 
•nbacrlptlons  therein  authorised  Ahall  be  fully 
paid  In  caalL**  Our  Judgment  Is  that  this  |10,- 
000  must  be  paid  np<m  subscriptions  ct  the 
capital  stock  therein  authorized,  and  tluU 
these  subscriptions  must  be  made  In  the  man- 
ner prescribed  by  the  charter,  In  a  aubscrip- 
tlon  .book  for  that  purpose.  TCoa  have  pro- 
duced here  the  subscription  book,  or  what  pur- 
ports to  be  the  same,  and  It  shows  upon  its 
face,  signed  by  the  parties  who  made  them, 
snbecriptlona  fw  100  shares,  which,  at  the  par 
value  of  950  per  share,  would  amount  to 
95,000.  Ton  -seek  to  vary  that,  and  establish 
by  parol  that  that  Is  a  mistake.  That  Is  open 
to  two  4>h]ectlona:  It  Is  attempted  to  be  a 
part  of  the  subscriptions  to  the  cai^tal  stock 
eg  thla  otrporatloii  by  parol,  when  the  cbartei 
prescribes  that  It  shall  be  aubccribed  In  a 
book  for  that  purpose.  The  second  objection 
Is  that  yoD  are  seeklx^  to  vary  writta;i  state- 
meats  over  the  signature*  of  these  re^ectlve 
parties  by  parol  testlmcmy.  We  do  not  think 
It  la  permlsdble.  Ttiere  inpst  be  lu  writing 
apoo  the  book,  or  something  equivalent  to  It, 
snffl<^t  to  have  enabled  the  defendant  to 
hava  paid  on  those  aubscripdoos  f 10,000  prior 
to  the  organisation.  We  do  not  mean  any 
paitlCTOar  book,  but  It  roust  be  In  writing,— 
something  coming  within  One  provlsluis  ot  the 
barter. 

Counsel  for  defendants  therenp<Hi  stated 
that  as  It  would  be  useless,  under  the  rullDK  of 
the  court,  to  put  in  the  remainder  at  their 
tertlmony,  tbey  would  press  the  case  no  f  ur- 
Uier. 

Odward  Rldg^.  I  now  inova  the  oonrt  to 
Instmct  the  Jnry  to  bring  la  a  verdict  for  the 
state. 


lobs;  a  J.  Gentlemen  at  the  Jury:  tin- 
dw  the  mUngs  of  the  court,  and  statements 
made  by  counsel  for  the  respondents  in  this 
case,  we  Instruct  yon  that  you  are  to  re- 
turn your  verdict  for  the  state  of  Delaware,  at 
the  relation  of  the  attonwy  general,  in  this 
case.  Tou  can  only  render  a  vndlct  for  nom- 
inal damages. 

Verdict  for  the  state  for  six  centi  and  costs, 
whereupon  the  court  rmderotf  tlie  following 

Judgment: 

And  now,  to  wit,  this  18th  day  of  December, 
A.  D.  1809,  80  Jarors  having  be^  by  the  sher- 
iff of  Kent  county  duly  summoned,  returned, 
and  impaneled,  out  of  which  number  a  Jury, 
to  wit  [names  of  Jurors  here  follow],  being 
duly  drawn,  and,  after  all  cauae  of  challenge 
flowed,  did  appear  at  the  bar,  and,  being 
duly  sworn  and  affirmed  to  well  and  truly  try 
the  Issues  Joined,  and  a  true  verdict  give  ac- 
cording to  the  evidence,  and  upon  their  oaths 
and  affirmations,  respectively,  do  say  that 
they  find  for  the  state  of  Delaware,  on  the  re- 
lation of  Robert  (X  White,  attorney  general, 
and  assess  the  damages  at  6  cents,  costs  be-  ' 
sides,  etc.  Whereupon,  all  and  singular,  the 
premises  being  seen  and  fuUy  understood  by 
the  court  here,  It  Is  considered  and  adjudged 
by  the  said  court  here  that  the  said  [naming 
the  defendants]  do  not  In  any  manner  Inters 
meddle  with,  or  concern  themselves  with,  Iq, 
or  about,  the  liberties,  privileges,  rights,  pow- 
ers, or  franchises  aforesaid  (that  la  to  s^,  as 
officers,  directors,  or  stockholders  of  the  Del- 
aware Electric  Railway  Company),  but  that 
they,  and  eadi  of  them,  be  absolutely  ousted, 
forejudged,  and  excluded  ttom  ever  exercising 
or  usiug  the  same,  or  any  of  them,  for  the 
future,  and  that  tbey.  the  said  [naming  the 
defendants].  In  order  to  satisfy  the  said  state 
for  and  on  account  of  the  usurpation  afore- 
said, be  taken,  etc.,  and  that  the  said  state  of 
Delaware  do  recover  against  the  said  Joseph 
Hancock.  Franklin  Temple,  W.  W.  Power, 
Henry  Relchardt,  B.  B.  Hancock,  John  D. 
Hawkins,  Howard  H.  Wilkinson,  Ludns  P. 
Campbell,  Theodore  Townsend,  the  sum  of  six 

cents  damages,  and   dollars  for  Its  costs 

by  It  laid  out  and  expended  In  carrying  on  its 
suit  In  this  behalf,  and  that  It  (the  said  state 
of  Delaware)  have  execution  of  this  Judgmoit 

CHAs.  a  ixma,  a  x 
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UBBCElt  St  aL  V.  SAFB-DBFOfiTt  ft  TRUST 
CO. 

(Court  of  Appeals  of  Uaryhwd.  .Mardi  28, 

1000.> 

TSUBTS— CONSTRUCTION— VBSTVD  INTBRaSTS 

— RUUG  IN  SHKLLBT'S  CASE-POWSR 
TO  TBRMINATE. 

1.  A  deed  creating  a  trust  for  the  use  of  the 
jpuDtor,  to  enable  film  to  have  hla  propecty  In- 
terests eared  for  while  he  was  abroad,  proTided 
thnt.  in  the  contlnfrency  of  the  grantcMTs  death 
leaving  a  widow  aad  no  descendants,  that  the 
trust  should  cMitinne  for  the  benwt  of  the 
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widow  antil  her  death,  and  then  for  the  boie- 
Vt  of  the  right  helrt  of  the  grantor.  TTiere 
WM  nothing  indicatlni;  that  the  trust  waa  for 
the  purpose  of  subjecting  the  grantor's  property 
to  lutimate  limitations,  or  creating  future  in- 
tereatfl,  and  It  contained  a  provision  giving  the 
tnutees  discretion  to  terminate  the  trust  when 
deemed  necessary  for  the  benefit  of  those  for 
whom  the  trust  was  created.  HM^  that  on  the 
death  of  the  grantor  leaving  a  widow  and  no 
descendants  the  grantor's  right  heirs  took  a 
Tflated  tntereat  In  the  tmst  property,  inbject 
oidj  to  the  life  interest  of  the  arantor*a  widow. 

2.  Where  the  grantor  gave  the  legal  estate  in 
bis  property  to  tnutees,  and  created  for  himself 
an  equitable  life  estate,  with  a  contingent  re- 
mainder in  fee  to  hia  right  heirs  after  the  ter- 
mination of  an  equitable  life  estate  in  his  wid- 
ow, the  limitation  over  to  the  heirs  was  not 
within  the  rale  in  Shelley's  Oase,  dnce  the 
preceding  life  estate  in  the  grantor  waa  an  eq- 
uitable estate,  and  the  remaindw  to  the  heirs 
was  a  legal  estate. 

8.  A  tmst  deed  to  three  trusteea  and  the 
snrriTor  of  th«n,  "his  heirs,  executors,  and  ad- 
ministrators,** conferred  power  on  the  trustees 
to  terminate  the  trust  if  "at  any  time  during 
the  continuance  of  the  tmst"  such  termination 
shall  be  deemed  necessary  for  the  benefit  of 
the  beneficiaries  of  the  trust.  Held,  that  the 
power  to  terminate  the  trust  was  not  limited 
to  the  thi-ee  trustees  named,  but  was  annexed 
to  the  office,  and  could  be  exercised  by  others 
who  might  succeed  to  the  duties  of  the  trusL 

Appeal  from  circuit  court  No.  2  of  Balti- 
more city;  Perre  L.  WIckes,  Judg& 

"To  be  officially  reported." 

Action  by  Marie  H.  hiercer  and  otbers 
BgalDBt  the  Safe-Deposit  &  Tmst  Company, 
trustee,  etc.  From  a  pro  forma  order  re- 
fasing  the  relief  sought  by  plaintiffs,  they 
appeal.  Reversed. 

Argued  before  McSHERRY.  C.  J.,  and 
FOWLER,  BRISeOH,  PAGE,  BOYD, 
PBABCB,  SCmCUCKBB,  and  JONES,  JJ. 

Geoiv«  Whlttiock  and  BL  L  Koonts,  for  ap- 
pellant Ohoa.  McH.  Howard,  for  appellee. 

JONES,  J.  The  appeal  in  tbia  cose,  which 
iB  from  an  order  passed  pro  forma  by  the 
circuit  court  of  Baltimore  dty,  brings  np 
for  conBtraetion  by  this  court  the  deed  ot 
Samuel  H.  Uercer,  now  deceased,  to  LaTlnIa 
Hopkins  and  others,  In  trust  for  the  pur- 
poses declared  thraein.  Ttate  deed,  which 
bears  date  the  16th  day  of  February,  1881, 
recltee  and  grants  as  foUom:  "Tbat  where- 
as, the  said  Samuel  H.  Mercer  Is  about  to 
leare  this  country,  and  take  up  his  resldrace 
in  Europe;  and  whereas.  It  is  greatly  to  the 
Interest  of  the  said  Samuel  H.  Mercer  to 
leave  bis  estate  properly  managed  and  con- 
trolled by  some  responsible  person  here;  and 
whereas,  be  is  indebted  unto  the  said  I«- 
Tlnla  Hopkins  and  others,  and  is  desirotu  to 
pay  his  Just  debts,  and  baring  deitired  tbe 
said  Ijarinla  Hopkins,  for  and  during  tba 
period  of  her  natunl  life,  and  on  her  death 
tbe  said  Lewis  N.  HtqpUns  and  A.  Stirling  Pen- 
nington, his  near  relatives  and  friends,  to 
accept  the  trusts  hereinafter  proTlded.  he 
has  agreed  with  the  said  lAvlnia  Hopkins, 
Lewis  N.  Hopkins,  and  A.  Stirling  Poming- 
trm  to  execute  tbls  deed,  and.  the  said  La- 


Tlnla  Ho^lns,  Lewis  N.  Hopkins,  and  A. 
Stirling  Pennington  baTing  agreed  to  accept 
the  said  trust  for  the  natural  affection  they 
bear  the  said  """^"i*'  H.  Mesoa,  and  tar  tlie 
compensation  berelnoftw  provided:  Tber^ 
fore,  in  consideration  ot  Ha  premises  and 
agreements  and  adranee  of  six  hundred  dol- 
lars to  be  paid  by  the  said  Lavinla  Hopkins 
to  the  said  Samuel  H.  Mercer  in  equal 
monthly  Installments  <tf  (me  hundred  dollars 
per  month  dated  from  the  first  day  of  Jann- 
ary.  1884,  to  the  first  day  of  July,  1884.  two 
hundred  dollars  of  which  has  been  paid  by 
the  said  Lavinia  Hopkins  to  the  said  Samuel 
H.  Mercer  before  the  execution  of  this  deed, 
said  loan  to  be  paid  as  hereinafter  provided, 
the  aald  Samuel  H.  Mercer  doth  hereby  grant 
and  convey  unto  the  said  Lavlnla  Hopkins  Cor 
life,  and  on  her  death  to  the  said  Lewis  N. 
Hopkins  and  A.  Stirling  Pomington  and  tlie 
survivors,  his  hedra,  executors, and  administra- 
tors, jointly.  In  trust  all  his.  the  said  Samuel 
H.  Mercer's,  property,  real,  personal,  and  mix- 
ed, of  whatsoever  description,  and  wheresoev- 
er situate;  to  have  and  to  hold  unto  the  said 
Lavlnia  Hopkins  for  life,  and  on  her  death  on- 
to the  said  Lewis  N.  Hopkins  and  A.  Sterling 
Pennington  and  the  snrvtvor,  bis  heirs,  exec- 
utors, and  administrators,  Jolntiy,  la  trust 
and  confidence  to  and  upon  the  uses  and 
limitations  and  with  the  powers,  to  wit" 
It  then  goes  on  with  care  and  particularity 
to  confer  upon  the  tmstees  In  express  tmna 
the  power  to  "collect  and  receive  tbe  In- 
come, rents,  and  profits"  of  the  property 
conveyed,  and  without  being  "responsible 
for  or  charged  wlUi  any  debts,  transfers,  or 
incumbrances"  which  tiie  grantor  migrht 
make,  "to  expend  or  cause  to  be  expended 
for  the  use  and  benefit^'  of  the  grantor,  "or 
to  pay  over,  ao,  In  their  Judgmoit  shall  be 
best  the  entire  amount  of  Income,"  etc.,  to 
the  grantor,  "provided,  however,"  ttiat  Uie 
trustees  "shall  not  be  obliged  to  exp«id  for 
the  use  and  benefit"  ot  the  grantor,  **or  to 
pay  over"  to  him,  sum  ot  money  greater 
than  fonr-flftbs  of  the  Income";  and  to  ap- 
ply the  balance  of  the  income  '*to  the  pay- 
ment of  the  loan  of  six  hundred  d<rflars  made 
by  Uw  said  lavlnia  Hopkins  to  the  grantor, 
with  the  Interest  to  aecrae,"  and  to  the  pay^ 
ment  of  such  other  debts  "as  were  then  due" 
by  the  grantor,  with  "full  power  and  author^ 
Ity  to  aettie,  pay.  and  compromise  all  debta^ 
which,  in  the  Judgment  of  the  tmsteee,  were 
"Just  and  owing"  by  the  grants',  and  to 
diarge  tbe  same  upon  all  moneys  accralng 
as  Income  to  the  grantor.  Then,  after  al- 
lowing to  the  trustees  a  oommlssloD  out  of 
the  income  to  come  Into  ttielr  hands,  the  deed 
finally  provides  as  follows:  "It  Is  further  mu- 
tually agreed  and  understood  that:  If  the  aald 
Samuel  H.  Mercer  shall  leave  a  widow  Uvlng 
at  the  time  his  death,  and  leave  no  dzD- 
dren  or  descendants  Uvtng  at  the  time  at  his 
death,  then  the  said  trustees  shall  hold  said 
property,  with  the  same  powers  In  the  trus- 
tees, for  the  use  and  benefit  at  said  widow 
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daring  ber  Ufto  or  wldowliood;  ud  at  hor 
deatb  or  on  her  marriage  again  then  said 
trustees  ahall  hold  eald  property  to  and  for 
the  nae  and  bmeflt  of  fiie  right  helra  of  the 
■aid  Samtid  H.  Uerco'  accordbig  to  the  l&wa 
of  the  state  of  Maryland.  If  the  said  Sam- 
H.  Mercer  shall  die  tearing  a  child  or 
children  or  descendantB  living  at  the  time 
ct  his  death,  bnt  tearing  no  widow  tiring  at 
■ndi  time,  then  to  said  tnutees  In  tmst  for 
such  Isane  per  stltpes.  If  said  Samuel  H. 
Mercer  sliall  die  tearing  a  widow  and  child, 
children,  or  descendants  Urlng  at  the  time 
of  his  deatli,  then  to  said  tmstees  In  trust  to 
and  for  the  use  and  benefit  of  such  widow 
and  chlldroi  and  descendants  in  the  manna 
and  propctttlon  which  said  widow,  children, 
and  descendants  would  be  entitled  per  stir^ 
pes  nnder  the  taws  of  the  state  of  Maryland 
It  said  Samuel  H.  Mercer  tiad  died  Intestate 
seised  of  said  prop^ty.  If  said  Samuel  H. 
Mercer  should  die  tearing  at  the  time  of  tils 
death  nether  a  widow  nor  diitdren  or  de- 
scendants tiring  at  such  time,  then  In  trust 
tta  the  right  heirs  of  the  said  Samuel  H. 
Merca  by  the  laws  of  the  state  of  Mary- 
land. It  Is  finally  mutually  agreed  and  un- 
derstood that  If  at  any  time  daring  the  con- 
tinuance of  the  aforesaid  trust  It  shall  ap- 
pear to  the  said  trustees  ttiat  It  Is  for  the 
ben^t  of  the  party  or  parties  for  whose  use 
and  benefit  the  aforesaid  trust  has  been  cre- 
ated that  the  said  trust  should  terminate, 
that  tlien  the  said  trustees  may  reconvey 
said  propwty  upon  a  proper  release  ^m  ttie 
party  or  parties  who  are  then  entitled  to  the 
use  and  t)eneflt  of  said  property."  The  or- 
der of  the  circuit  court  was  passed  In  a 
cause  therein  poidlng  which  was  Instituted 
to  procuro  a  sale  of  certain  leasehold  pnq»- 
ertj  in  Baltimore  dty  for  the  purpose  of 
maUng  dlstribatlm  and  relnrestment  of  the 
proceeds  tiwreof.  In  this  property  Samud 
H.  Mercer  acquired,  under  the  will  of  the 
late  lobn  Hopkins,  an  interest  which  became 
subject  to  the  operation  and  effect  of  the 
deed  hare  to  be  construed.  A'decree  for  sale 
baring  been  passed  In  the  cause,  and  a  sale 
tiarlng  beea  made  thereunder,  It  was  aacer- 
talned  In  Uie  distribution  of  the  fund  pro- 
duced tiiereby  tluit  the  share  oi  this  fund 
vUdb  was  subject  to  tlw  deed  of  Samu6I  H. 
Mercer  amounted  to  9^72.76.  A  petition  was 
then  filed  by  Ibe  appellants  alleging  that 
Samud  H.  Mercer  had  died  tearing  aurrir- 
ing  him  no  children  or  descendants,  but  tear- 
ing the  appelant  Marie  H.  Mercer,  tils  wid- 
ow, and  the  ^tpetlants  Mai^caret  W.  Scha- 
plro  and  Mary  M.  Harding,  his  sisters,  who 
are  bis  sole  i^ht  lielrs  and  not  of  kin;  and 
asking  that  the  said  share  of  the  fund  so 
re^esffiiting  the  Interest  thwetn  that  passed 
nndfflr  llie  deed  of  Samuel  H.  Mercer  be  dls- 
trllrated  directly  to  ttiem  discharged  ot  the 
trust  created  l>y  said  deed.  In  suppcnrt  of 
this  pr^er  of  thdr  petltlcHi  they  aUege  that 
the  said  ststns  of  the  deceased  grantor  tiare 
an  al)sotnte  rested  Interest  In  the  slisre  of 


the  fnnd  In  question;  that  an  partlea  la  In- 
terest are  desirous  of  harlng  the  said  slure 
dlstrlbnted,  and  inUd  orer  directly  to  the 
partira  entitled  thereto,  and  to  bare  the 
trust  created  by  the  deed  of  the  IGth  of  Feb- 
ruary, X88A,  terminated;  and  tbat  tlie  ap- 
peUee,  being  the  trustee  substituted  by  order 
of  court  In  tlie  place  of  the  orlglnat  truBt^s. 
two  of  whom  lure  died,  and  tlie- surrlror 
baring  retlngnlshed  ttie  trust,  deems  It  for 
the  benefit  of  the  parties  for  whose  use  and 
benefit  the  trust  was  created  that  the  said 
trust  shoutd  terminate.  The  appellee,  In  Iti 
answer  to  this  petition,  admits  the  allega- 
tions thereof,  and,  after  glrlng  a  statement 
of  the  property  now  held  by  it,  exduslre  of 
the  sum  of  money  mentioned  In  the  jwtition, 
subject  to  the  deed  of  trust,  and  eq»resslng 
doubts  as  to  the  true  construction  of  the 
said  deed,  and  as  to  Its  poww  thereunder, 
as  sabstitnted  trustee,  to  terminate  tiie 
trust,  arers  that,  "so  tir  as  It  Is  authorized 
by  said  deed,  and  so  far  as  It  can  do  so  with- 
out committing  a  breach  of  the  trusts  as- 
sumed by  it,*'  It  consents  to  the  dlspc^titm 
of  the  fund  asked  for  by  the  said  petition. 
Upon  these  facts  two  qaestions  are  present- 
ed for  the  consld^tlon  of  this  court:  (1) 
Whether  those  who  answered  the  descrip- 
tion of  heirs  at  tiie  time  of  his  death  tocdc,  at 
his  death,  a  rested  Interest  In  the  property 
conveyed  by  the  deed  of  Samuel  H.  Mercer 
of  the  leth  of  February,  18S1.  <^  Assuming 
that  they  did,  whether  the  trustee  now  suIh 
Btitnted  in  the  place  of  tiie  trustees  named  In 
the  deed  Is  Invested  with  ttie  power  and  dis- 
cretion to  terminate  the  trust  under  the  con- 
dndlng  clause  of  the  deed. 

We  think  both  of  these  questions  are  to  tie 
answered  In  the  afflrmatire.  The  law  farors 
the  early  resting  of  estates.  This  Is  a  famil- 
iar rule  of  law,  wlUch  has  been  frequently 
recognized  and  enfbrced  In  the  decisions  of 
this  court  In  ttie  case  ot  Tayloe  r.  Mostier, 
29  Md.  408^  407,  this  court  said:  "The  law 
farors  ttie  resting  of  estates,  and  to  make 
an  estate  contingent  It  must  appear  from  the 
language  used  and  the  nature  and  drcuji- 
stances  of  the  case  tbat  the  lime  of  payment 
was  made  the  substance  of  the  gift,  and  that 
the  testator  meant  that  time  as  the  period 
of  resting.'*  And  again,  at  page  457:  "Es- 
tates win  tw  held  to  be  rested  whererer  It  can 
falriy  be  done  without  ddng  ndence  to  ttw 
langaage  of  the  will;  and  to  make  tiiem  con- 
tingent there  must  t>e  plahi  erpresslonB  to 
that  efFect,  or  such  Intait  must  tw  so  plenty 
Inferable  finun  tiie  tenmi  used  as  to  leare 
no  room  for  constmction.''  Equally  emphatic 
Is  the  language  the  court  In  the  case  <tf 
Crisp  r.  Grisp,  61  Md.,  whoa,  at  page  152,  It 
Is  said:  "Tn  the  absence  of  plain  expressions, 
or  an  Intent  idainly  Infoatde  from  the  terms 
of  the  will,  the  earilest  time  for  the  resting 
will  be  adopted,  where  tliere  Is  man  than 
one  period  menUimed  In  the  wHL"  In  ttw 
same  case  It  Is  also  said:  "The  teatator  bat 
ample  power  to  fix  the  period  at  Testing  to 
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■alt  hlmnlf  (alwayi  wlthbi  tiie  rule*  the  law 

flxM),  trat  he  must  Indicate  hie  wbh  with 
reascmable  oertalntyt  for,  U  he  does  not,  the 
law  will  presunra  he  Intended  the  earliest 
time.**  If  ttie  law  is  tiras  ezactlnff.  In  re- 
■pect  to  the  question  now  being  considered, 
In  construing  wills,  where  It  Is  alwsys  In- 
dulgent to  tbe  Intmt  of  the  testator.  It  wUl 
certalnlr  be  no  less  strict  In  Iti  application  to 
the  construction  of  a  deed  under  whkOi  the 
question  arises  bera  Now,  kwUng  to  the 
language  of  the  deed  we  are  construing,  we 
look  tak  Tain  for  the  **plaln  ezpresslonB"  that 
'^eare  no  room  tor  oinstractlon,**  and  indicate 
'*wlth  reasonable  certalnQ^  Qiat  the  earliest 
time  for  the  resting  of  the  Interest  which  his 
heirs  were  to  take  In  the  coutlugency  that  has 
happened  was  not  Intended  by  the  grantor 
OieretaL  (te  Uie  contrary,  lotddng  to  the  lan- 
guage of  the  deed,  the  character  of  Its  pnnl- 
tfons.  Its  declared  purpose,  and  Its  whole 
scheme,  in  connection  with  **the  nature  and 
circumstances  ot  the  cas^"  just  the  contraiy 
Is  Indicated.  The  object  of  the  deed,  as  ex- 
pressed therein,  and  dearly  manifested  in 
Its  provision^  was  mainly  for  the  use  and 
benefit  of  the  grantor  himselt  to  promote 
his  personal  purposes,  and  to  serve  his  con- 
Tcnlence.  and  as  long  as  he  should  llTe.  It 
was  to  mable  him  to  promote  his  comfort  and 
pleasure  by  a  residence  abroad,  to  bare  In 
the  meantime  his  property  interests  cared  for 
and  managed  by  competent  persons,  to  get 
his  debts  paid,  to  secure  the  accommodatlom 
of  the  adrance  of  money  made  to  him  by  his 
retire  and  trustee,  and  to  make  provision 
for  Its  repayment  For  an  of  these  objects 
very  csreful  and  express  prorlsions  are  made 
In  die  deed,  and  it  is  t&j  evident  that  these 
wen  the  primary  considerations  that  were 
in  the  mind  of  the  grantor  In  making  it,  and 
tiiat  those  that  snggested  the  limitations  over 
After  his  life  estate  were  Incidental  and  see- 
<mdary.  The  deed  manifesting  In  Its  proTl- 
slons  no  evidence  ot  having  been  conceived 
and  executed  with  any  direct  reference  to 
snbjectlng  the  grantor's  property  to  ultimate 
limitations  or  to  creating  and  protecting  fu- 
ture Interests  In  the  property,  but  rather  for 
the  personal  purposes  of  the  grantor  himself, 
as  already  indicated,  there  would  seem  to  be 
no  good  reason  for  Imputing  to  him  a  pur- 
pose, when  limiting  his  property  over  after 
the  main  object  of  bis  deed  had  been  served, 
of  having  a  care  for  remote  and  uncertain 
objects  of  his  bounty,  rather  than  of  provid- 
ing that  the  limitations  should  bare  the  ef- 
fect  to  Immedlatdy  vest  his  property  In  those 
who  Were  nearest  to  him  In  blood  and  kln- 
shli^  and  who  would  more  naturally  be  ob- 
jects of  his  consideration.  Not  onlj  Is  this 
so,  but  the  deed  famishes  afllrmative  Intrhi- 
slc  evidence  tiiat  the  grantor  intended  that 
upon  the  determination  of  bis  equitable  life 
estate  the  title  to  and  hiterest  In  his  property 
phould  thereupon  vest  In  those  who.  In  ordi- 
nary course,  wonid  have  taken  the  same  In 
case  be  died  Intestate,  and  the  deed  involved 


tn  ttils  oontroveray  bad  not  been  executed, 
subject  only  to  the  ptovlsloa  made  for-  his 
widow  In  the  eontlngesicy  which  has  now 
happened;  for  In  providing  for  the  four  sev- 
eral contingencies  that  might  hqipoi  at  his 
death,  in  evwy  one,  except  the  one  which  has 
now  actually  happened,  he  provided  that  tbe 
property  should  go  to       same  persona,  and 
be  enjoyed  by  them  In  the  same  manner  and 
In  the  same  proportions.  41  tbe  lav  Itself 
provided  In  case  he  had  died  possesnd  of  tbe 
property  and  Intestate.    In  tbe  omtlngencT 
that  has  actually  happened  It  Is  cessonable 
to  suppose  that  If,  In  making  tbe  provision 
for  bis  widow  during  life  or  widowhood,  the 
grantor  Intended  that  his  estate  should  not 
vest  in  those  who  might  be  his  hebs  at  the 
time  of  his  death,  after  Indicating  Just  the 
contrary  In  respect  to  aD  tbe  other  csratln- 
gendes  that  be  provided  fw,  he  would  have 
made  this  appear  wlthont  a  rescMrt  to  ewutme* 
tlon;  and,  in  order  to  exdnde  the  period  of 
earliest  vesting,  the  rule  oi  law  laid  down  la 
tbe  authorities  quoted  required  this  of  him. 
In  ascertaining  the  Intention  at  the  grantor, 
there  is  force  also  la  the  snssestlon  of  the 
counsel  for  appellants  that  an  Intention  to 
postpone  the  period  of  the  vesting  of  bis  eB> 
tate  beyond  the  time  of  bis  death,  and  to 
leave  It  uncertain,  during  the  life  or  widow- 
hood of  his  vrldow.  In  whom  the  estote  wss 
anally  to  vest.  Is  Inconslstmt  with  Oie 
covenant  and  provision  1b  the  deed  In  ques- 
tion tiiat  the  trust  may  be  terminated  when 
deemed  **for  tbe  benefit  of  the  party  or  pa^ 
ties  for  wboK  use  and  bentilt**  tiie  trust  was 
created.  From  any  fair  construction,  tiierefor^ 
of  tbe  deed  hem  In  question,  we  can  discover 
no  intention  of  the  grantor  to  postpone  the 
vesting  of  bis  estate  beyond  the  period  of  his 
death.   Now,  what  did  he  actually  dot  or, 
rather,  what  are  the  legal  resuHs  of  what  he 
did  in  the  way  of  limiting  over  his  estate  after 
Us  death?  By  his  deed  the  grantor  gave  the 
legal  estate  In  his  propoty  to  the  trustees 
named  in  bis  deed,  and  created  for  himself 
an  equitable  life  estate^  with  a  contlngeDt 
remainder  to  his  right  heirs  upon  his  dying 
leaving  no  children,  or  descendants,  or  widow 
living  at  tbe  time  of  his  death;  m,  In  case  of 
hli  leaving  no  children  so  living,  and  leavhig 
a  widow  snrvlTing  him,  then,  after  provide 
Ing  the  equitable  life  estato  for  himself,  ht 
gave  an  equitable  life  estate  to  sndi  widow, 
and  remainder  to  his  right  heirs.  As  tbe 
preceding  life  estote  In  the  grantor  was  an 
equitable  estate,  and  the  remainder  to  the 
heirs  a  legal  estote,  this  llmltetion  Is  not  with- 
in the  rule  In  Shelley's  Case,  and  the  llmlta- 
tion  ovOT  to  the  heirs  was  good  as  a  contin- 
gent remainder.  Mercer  v.  Hoplrins.  88  Md. 
309.  810,  41  Ati.  196.  and  cases  there  dted; 
4  Kent,  Oomm.  marg.  pp.  210,  211.  Now. 
when  the  contingency  provided  for  to  tbe 
deed,  of  the  dying  of  the  grantor  without 
children  or  descendante  and  leaving  a  widow, 
happened,  no  other  contingency  was  to  hap- 
pen to  let  the  helxs  of  the  grantor  Into  the  ea- 
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joyment  of  th'e  estate  than  the  death  of  the 
widow,  and  the  helis,  therefore,  became  entl- 
tied  to  the  remainder,  with  no  micertatnty 
bt  regard  to  It  other  tbkn  the  oncertainty  as 
to  the  time  of  the  enjoyment  of  the  estate, 
which  depended  on  an  event  that  must  hajh 
pen.  This  Is  the  distinguishing  quality  of 
a  rested  remainder.  If  there  Is  "a  present 
fixed  right  of  future  enjoyment,"  the  re- 
mainder is  Tested.  Clearly,  that  is  the  posi- 
tion of  the  heirs  of  Samuel  H.  Mercer  in  this 
case  as  respects  the  remainder  limited  to  them 
by  the  deed  here  under  consideration.  By 
the  bappenl:^  of  the  only  contingency  pro-  ' 
Tided  by  the  deed  upon  which  their  right  to 
the  remainder  depended,  the  remainder  be- 
came vested,  only  leaving  un'certain  the  time 
of  the  enjoyment  In  other  words,  they  have 
DOW  a  Tested  remainder  which  Is  an  "actual 
estate."  Id.  p.  205.  Tlils  Is  easily  distin- 
guishable from  the  cases  to  which  reference 
was  made  by  the  counsel  for  the  appellee, 
where  it  was  said  that,  when  a  contingent 
remainder  Is  limited  to  a  class,  only  those 
can  take  who  answer  the  description  at  the 
time  the  contingency  happens,  "and  when  the 
estate  falls  into  ppssesalon."  Those  were 
cases  where  the  happening  of  the  contingency 
npon  which  the  right  to  the  remainder  de- 
pended and  the  "falling  Into  possession"  were 
simultaneous.  There  was  no  Tested  remain- 
der or  estate  prior  to  the  falling  Into  posses- 
■lott,  because  the  contingency  npon  which  the 
right  depended  had  not  prerlously  happened. 
Whetlier  looking,  therefore,  to  the  lotentlcm 
of  the  grantor  as  manifested  npon  the  face 
of  the  deed  here  being  considered,  or  to  what 
appears  to  be  the  clear  legal  elTect  of  the 
proTlsIons  contained  therein,  we  are  of  opinion 
that  the  heirs  of  Samuel  H.  Mercer,  the  saia 
grantor,  who  are  here  before  the  court,  hare 
a  Tested  title  to  the  property  granted  in  the 
deed,  and  subject  to  the  trust  thereby  created, 
subject  only  to  the  life  estate  of  the  widow 
of  the  said  grantor  as  the  same  Is  limited  in 
and  by  said  deed. 

It  remains  for  ns  to  consider  whether  the 
appellee,  the  substituted  trustee.  Is  author- 
ized to  terminate  the  trust  under  the  deed 
here  In  question  by  Tlrtue  of  the  imwer  con- 
ferred by  the  grantor  upon  the  trustees  to 
BO  terminate  It,  which  has  already  been  cit- 
ed. It  Is  agreed  on  all  hands  that  the  con- 
dition described  by  the  grantor  npon  which 
be  authorized  the  trust  created  by  him  to  be 
terminated  now  exists,  and  the  only  ques- 
tion is  whether  this  authority  to  terminate 
Hie  trust  was  Intended  to  be  confided  solely 
to  the  judgment  and  discretion  of  the  trus- 
tees originally  named,  or  whether  It  passed, 
with  the  trust,  to  the  substituted  trustee. 
Bnch  a  question  is  always  one  of  Intention, 
depending  upon  the  construction  to  be  given 
to  the  Instrument  by  which  the  trust  Is,  In 
the  particular  Instance,  created.  Trust  Co. 
V.  Sutro.  75  Md.  861,  23  Atl.  T32.  If,  upon 
such  construction  of  the  Instrument,  It  ap- 
pears that  a  power  lodged  with  the  trustees 


In  connection  with  the  tmst  la  &  special  ecm- 
fldence  reposed  In  the  particular  trustee  at 
set  of  trustees,  or  Is  to  be  exercised  only 
upon  his  or  their  personal  Judgment  and  dis- 
cretion, such  power  can  only  be  exercised  by 
the  designated  donees,  and  will  not  pass  to 
a  substituted  trustee.  On  the  other  hand, 
If  It  appears  that  the  irower  is  annexed  to 
the  office  of  the  trustee  for  the  purposes  of 
the  trust,  and  to  promote  Its  objects,  theu 
It  win  pass  with  the  trust  to  the  successors 
of  the  original  trustees,  and  can  be  exercised 
by  them.  To  the  latter  class  of  powers 
must  be  referred  the  power  here  In  question. 
This  power  Is  not  such  a  one  aa,  In  Itself, 
would  indicate  mere  personal  confidence,  and 
it  was  designed  to  be  exercised  upon  a  con- 
dition with  respect  to  the  trust  and  those  in- 
terested in  It  that  It  may  be  supposed  the 
grantor  thought  might  well  and  safely  be 
referred  to  the  Judgment  and  discretion  of 
any  competent  trustee.  It  Is  Indefinite  aa  to 
the  time  of  Its  exercise,  and  It  may  well  be 
supposed  the  grantor  contemplated  that 
ctianges  In  those  In  charge  of  the  trust  might 
occur  before  the  condition  arose  In  view  of 
which  the  power  was  to  be  exercised;  and, 
supposing  this,  It  IB  significant  that.  If 
be  intended  a  mere  personal  power,  he  did 
not  plainly  make  it  so.  .In  conferring  the 
trust  u[>on  the  trustees,  he  gave  It  to  the 
first-named  trustee  for  life,  then  to  the  oth- 
ers named,  and  to  the  survivor,  "bis  heirs, 
executors,  and  admlnistratora."  Here  was 
an  express  provision  in  the  deed  for  the  con- 
tinuance of  the  trust  In  the  hands  of  other 
peraons  than  the  trustees  specifically  named, 
and  when  he  came  to  confer  the  power  to 
terminate  the  trust  he  provides  "that  If,  at 
any  time  dnrlng  the  continuance  of  the  trust, 
it  shall  appear  to  said  trustees,"  eto.  It  Is 
to  be  noted  here  that  although,  as  we  have 
seen,  be  provided  that  others  might  succeed 
to  the  dntiea  of  the  trust,  be  does  not  pro- 
vide that  this  power  Is  only  to  be  exercised 
while  the  trustees  named  by  him  are  In  of- 
fice, but  "at  any  time  dnrlng  the  continu- 
ance of  the  trust";  and  the  general  term 
"said  trustees"  is  used  to  denote  those  who 
are  to  exercise  the  power,  which  Is  broad 
enough  to  include  such  trustees  as  might  be 
In  chai^  of  the  trust  when  the  conditions 
described  In  the  deed  as  authorizing  ite  zer- 
oise should  arise.  In  defining  other  powers 
and  duties  of  the  trustees  in  connection  with 
the  trust,  ttie  grantor  uses  the  language  it  Is 
"mutually  agreed  and  understood"  that  the 
particular  thing  should  be  done.  In  confer- 
ring the  power  In  question  be  uses  the  same 
language.  This  Is  not  the  language  In  which 
mere  peraonal  confidence  would  ordinarlly- 
be  indicated,  but  is  rather  that  which  would 
be  employed  If  the  idea  was  to  make  the  par- 
ticular agreement  of  the  substance  of  the 
trust  For  these  reasons,  and  in  the  light  of 
the  nature  and  objects  of  the  trust  In  con- 
nection with  which  the  power  under  consid- 
eration was  granted,  and  the  obvloos  reasons 
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tliat  may  be  deduced  from  tbeie  wby  tbe 
grantor  maj  be  auppoaed  not  to  bare  de- 
■fgned  tbe  exerdn  of  tUs  power  to  termi- 
nate the  trast  to  be  confined  to  the  tnuteeo 
specially  named  In  hie  deed,  we  are  of  opin- 
ion that  the  power  In  question  In  this  case 
IB  annexed  to  tbe  office  of  ttie  trustees,  and 
has  iWBsed  wltb  tbe  trust  to  the  appellee  In 
this  case  as  substituted  trustee,  and  can  be 
exercised  by  It  It  follows,  from  tbe  fore- 
going WewB,  that  the  pro  forma  order  of  the 
circuit  court  of  Baltimore  city  must  be  re- 
rened,  and  the  cause  remanded  to  that  court 
that  a  decree  may  be  passed  in  conformity 
with  the  TlewB.hNein  expreesed.  Order  m- 
Tereod. 


(H,  Hd.  90) 

WEBER  et  ol.  r.  LAUMAN. 

(Coart  of  Appeals  of  Maryland.    Mardi  22, 

1900.) 

MORTOAOBS  —  PAYMENT  —  LIFB  TENANT  AND 
REHAINDSR-UAN  —  LIABIUTT  —  ACTION  — 
AGREED  STAT8MBNT  07  FACTS-MIST AKB- 
BQDITT. 

1.  At  the  bearlog  of  ezceptiona  to  the  report 
of  -  distribatioo  of  the  aarplu'  of  a  aale  under  a 
mortgage  executed  by  a  life  teaaot  and  remain- 
der-man,  Uie  attomeTa  entered  into  an  agreed 
statement  that  certain  payments  on  the  mort- 
gage had  been  made  by  the  life  tenant.  Subee- 

auently  the  attorney  for  the  remainder-man 
laimed  that  he  had  made  the  agreement  under 
a  mistaken  Idea  that  the  life  tenant's  attorney 
had  the  receipts  for  tbe  payments.  Tbe  fund 
for  distribution  was  still  before  the  court,  and 
BO  rlghta  of  third  parties  had  intervened.  Held, 
that  it  was  proper  to  allow  testimony  to  be  tak- 
en to  show  the  actual  facta,  notwithstanding 
tbe  agreement. 

2.  A  payment  on  a  mortgage  executed  by  a 
life  tenant  and  a  remainder-man  was  credited 
as  liaving  been  paid  by  the  life  tenant,  but  it 
was  songht  to  be  shown  that  It  was  paid  with 
the  remaiuder-mau's  money.  It  appeared  that 
the  remainderman  drew  an  amount  from  hia 
account  at  a  building  association  equal  to  the 
payment,  and  that  the  check  received  by  him 
therefor  was  indorsed  by  the  mortgagee,  and 
that  the  mortgagee  was  credited  with  such  sum 
at  Ua  bank,  "niere  was  also  testimony  that  tbe 
Ufe  tenant  said  that  It  was  the  remainder- 
man's money  which  waa  paid  on  the  mortgage. 
Beld,  that  toe  remainder-man,  and  not  the  life 
tenant,  was  entitled  to  be  credited  with  the 
payment. 

8.  A  mortgage  and  the  note  secured  thereby 
were  executed  jointly  and  aererally  by  a  moth- 
er and  son  as  life  tenant  and  remainder-man, 
reepectively.  Hie  money  obtained  thereon  waa 
used  in  making  permanent  improTements  on  the 
property,  but  there  was  nothing  to  suggest  that 
tbe  mortgagors  were  not  to  lie  equally  bound  as 
between  tbenaaelvea,  as  well  as  to  the  mort- 
gagee. Seid,  that  a  decree  distribnting  the  anz^ 
pluB  of  a  sale  under  the  mortgage  equally  be- 
tween the  life  tenant  and  remainder-man  waa 
proper. 

4.  Where  a  life  tenant  and  remainder-man 
*  jtHntif  and  sererally  executed  a  mortgage  with 
BotlUng  to  anggest  that  they  were  not  to  be 
equally  botmd  for  the  debt,  uie  remainder-man 
waa  duLTgeable  with  one-half  the  Interest  doe 
thereon. 

Appeal  from  drcnlt  court,  Howard  eomtjt 
,  L  Thomas  Jones,  Judge. 

**r»  be  officially  reported." 


Action  by  BUxabetb  Webac,  bj  her  next 
friend,  John  Webor,  and  others,  against 
Christina  Lanman.  From  a  decree  dlatxlb- 
utlng  the  proceeds  of  a  sale  under  «  mort- 
gage, plaintiffs  appeaL  Affirmed. 

Argued  before  McSHEBRT,  O.  and 
FOWLEB,  BRISCOE,  PAGE;  BOYD, 
PEABCE,  and  SCHMUCKEB,  JJ. 

Beverly  W.  Mister  and  Edward  T.  Jones; 
for  appellants.  William  O.  Sykes^  for  ap- 
prilee. 

BOYD,  J.    Anne  O.  Filler  and  Louis 

Preacher  on  tbe  19tb  of  Decembov  186^  eze> 
cnted  a  mortgage  to  Edward  A.  Talbott  on 
some  leaaehold  proi>erty  In  Elllcott  City,  Md., 
for  f  1,190.80,  wblcb  Indebtedness  waa  alao 
evidenced  by  their  Joint  and  several  nota^ 
payable  two  yean  aftw  date,  with  Intneat 
from  date,  payable  annually.  The  balance 
due  became  vested  In  John  G.  Bogers,  who 
sold  the  property  under  a  power  contained 
Id  the  mortgage  for  91370;  and  the  side  was 
duly  ratified.  When  the  mortgage  waa  giv- 
en, Mrs.  Flsler  held  a  life  estate,  and  Bfr. 
Preacher  the  remainder.  In  the  property;  It 
having  been  so  left  to  them  by  the  last  wfll 
and  testament  of  George  Preachn.  Louis 
Preacher  married  the  appellee  after  the 
mortgage  waa  glren.  After  the  ratification 
of  the  sale  the  case  was  referred  to  a  special 
auditor,  who  stated  three  accounts.  In  all  of 
which  he  first  distributed  the  proceeda  of 
sale  to  the  balance  of  the  mortgage  debt  and 
costs,  and  In  Account  A  distributed  the  re- 
mainder to  John  G.  Ethers,  administrator  of 
Anne  C.  Flsler;  in  Account  B,  to  Christina 
Lauman,  admlnlstratzlx  of  Louis  Preacher; 
and  In  Account  0,  to  wsh  of  them  equally. 
Mrs.  Flsler  surrlved  her  son,  Louis  Preacher, 
.but  both  were  dead  when  the  sale  waa  made. 
Exceptions  were  made  to  each  of  the  ac- 
counts, but  no  objection  was  made  to  tbe 
distribution  of  the  mortgage  debt  and  costs, 
but  only  to  that  of  tbe  surplus.  At  the  bear- 
ing of  the  exceptions,  the  soUdtors  for  the 
respective  parties  entoed  Into  an  agreed 
.statement  of  facts  In  which  It  waa  stated 
that  Mrs.  Flsler  had  during  her  lifetime  paid 
on  account  of  the  principal  of  tiie  mortgage 
debt  the  sum  of  fBOO,  ta  addition  to  all  lit- 
terest  which  from  time  to  time  had  accrued, 
and  that  the  money  secured  by  the  mortgage 
was  borrowed  and  applied  tat  the  porpooe 
of  erecting  permanent  ImproTementa  «i  the 
property.  The  court  passed  an  order  setting 
aside  all  three  of  the  acconnta,  knd  dlrectb^ 
one  to  be  stated  In  accordance  with  the  optn- 
Ion  filed:  The  learned  Judge  who  beard  the 
case  reached  the  conclusion  that  the  mort- 
gagors were  equally  liable,  between  them- 
selves, tor  the  mortgage  deb^  and  directed 
that  each  should  be  charged  with  one-half 
thereof,  but  tiiat,  as  it  appeared  that  Un. 
Flsler  bad  paid  more  tban  her  half,  her  es- 
tate should  be  credited  wltb  the  ezcns  paid 
by  her,  and  the  balance  be  paid  to  tbe  es- 
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tate  of  Louis  Preacher.  After  that  order 
was  passed,  aad  before  another  audit  had 
been  stated.  Ur.  Bytes,  the  solidtM'  for  Mrs. 
I^nnmn,  dlscoTered,  as  he  dalms,  that  he 
had  twen  mlstakien  In  agreeing  that  Mrs. 
Flalw,  the  life  tenant,  had  paid  $900  on  ac- 
count of  the  principal,  and  that  In  fact  she 
had  not  paid  that  amount 

Testimony  was  taken  before  the  special 
avdltw,  and  the  first  question  to  be  deter- 
mined Is  whetiier  that  was  proper.  Inasmuch 
as  the  above  agreement  of  counsel  had  been 
entered  Into.  The.  amount  really  In  dispute, 
as  to  the  payments.  Is  the  sum  of  ¥607.11, 
which  It  la  claimed  by  the  representatives  of 
Mrs.  Pialer's  estate  she  paid,  while  that  Is 
denied  by  the  appellee.  Under  the  evidence 
of  Mr.  Syfees  and  Mr.  Jones,  solicitors  for 
the  respective  parties,  we  hare  no  doubt  that 
the  court  below  was  right  In  permitting  tes- 
timony to  be  taken  to  establish  the  actnal 
tacts,  notwithstanding  the  agreement  enter- 
ed into.  The  fund  for  distribution  was  still 
befoHB  the  court,  and  a  new  audit  had  not 
been  made.  If  It  be  true  that  Mrs.  Fisler 
had  not.  In  point  of  fact,  paid  the  money 
which  the  agreement  of  counsel  shows  she 
bad  paid,  her  estate  cannot  be  said  to  have 
been  Injured  by  permitting  the  real  facts  to 
be  shown,  unless  It  be  for  the  reason  that  It 
is  thereby  deprived  of  what  it  was  not  en- 
Utied  to.  Mr.  Sykes  testified  that  Mr.  Jones 
told  bim  he  had  in  his  possession  receipts  to 
show  that  Utb.  Fisler  bad  paid  the  amount 
stated  In  the  agreement,  axid  that  he  would 
get  a  witness  to  prove  them,  unless  they 
were  admitted,  whereu[>on  fie  made .  the 
agreement  He  says  he  relied  on  the  state- 
ment of  Mr.  Jones,  who  does  not  In  his  tes- 
Umcmy.  materially  dltf^  from  Mr.  Sykes. 
Both  of  these  gentlemen  were  acting  In  per- 
fectly good  faith;  both  believing,  not  only 
that  the  receipts  showed  that  the  payments 
were  made  by  Mrs.  Fisler,  but  that  such  was 
the  actual  fact  The  testimony  now  offered 
on  the  part  of  Mrs.  Lanman  tends  to  show 
that  It  was  the  money  of  George  Preacher, 
and  not  that  of  Mrs.  Fisler.  So,  if  it  be 
true  that  Mrs.  Fisler  did  pay  it— <lid  deliver 
it  to  the  mortgagee,— but  that  it  was  the 
money  of  Oeorge  Preacher,  there  could  be 
no  valid  objection  to  proving  that  fact  not- 
withstanding what  is  said  In  the  agreement 
which  only  states  that  she  paid  it  as  It 
would  be  competent  to  go  beyond  that  and 
prove  whose  money  it  was.  But  Inasmuch 
as  no  rights  of  other  parties  had  Intervened, 
and  the  fund  was  still  under  the  control  of 
the  court,  It  would  be  a  reflection  on  the  ad- 
ministration of  Justice  to  hold  that  a  conrt 
of  equity  was  helpless  to  correct  the  mis- 
take made  under  such  circumstances,  even  If 
the  agreement  be  construed  to  admit  that 
it  was  the  money  of  Mrs.  Fisler.  If  in  point 
of  fact  tt  was  not;  It  Is  not  an  attempt  to 
contradict  or  vary  an  agreement  In  writing 
by  parol  testiuKHiy,  but  to  show  that  the  so- 
licitor for  the  appellee  made  a  mistake  at 


the  former  hearing  when  he  admitted  that 
tiie  payment  was  made  by  Mrs.  Filler;  be- 
ing led  to  make  the  mistake  by  reason  of  the 
fact  that  he  accepted  the  statement  of  the 
solicitor  fw  the  opposite  side  as  correct 
Having  ascertained  that  they  were  both  mis- 
taken, we  cannot  Imagine  any  possible  rea- 
son why  he  could  not  In  due  time  notify  the 
other  solicitor  that  he  would  not  consent  to 
abide  by  the  agreement  of  facts  entered  in- 
to for  the  previous  bearing,  but  would  re- 
quire testimony  to  be  taken  to  establish  the 
fact  If  the  court  saw  that  an  nror  bad 
been  thus  made.  It  was  deariy  Its  right  to 
see  that  tt  was  corrected.  We  will  theref  <»e 
consider  the  testimony,  to  ascertain  what 
It  establishes  In  reference  to  the  payments 
made  on  the  mortgage.  There  Is  a  receipt 
written  In  a  book  which  was  offered  In  evi- 
dence, which  reads,  "Received  April  28, 18B7. 
of  Mrs.  Anna  G-  Fisler,  six  hundred  dollars 
on  account  of  mortgage  note,'*  and  another 
of  August  29,  1888,  In  the  same  form,  for 
$300.  Neither  of  those  was  signed  by  any 
one,  but  Messrs.  Kelger  and  Collier,  who  had 
been  In  the  employ  of  Mr.  Talbott,  who  died 
some  years  before  the  mortgage  was  fore- 
closed, testified  that  they  were  in  his  hand- 
writing; and  on  the  note  there  was  an  in- 
dorsement, signed  by  him,  as  follows:  "Re- 
ceived April  28,  1887,  forty  dollars  on  ac- 
count of  Interest  on  the  within  note;  also, 
on  same  date,  six  hundred  on  account  of 
note.  E.  A.  Talbott"  But  the  secretary  of 
the  Land  &  Loan  Association  of  EUlcott  City 
testified  that  on  April  14,  1887.  he  Issued  an 
order  to  Louis  Preacher  for  $607.11;  being 
the  amount  which  stood  to  his  credit  In  the 
association.  R  H.  WaUenhorst  the  treas- 
urer, testified  that  he  received  the  order, 
and  on  April  18,  1887,  gave  a  check  on  the 
Patapsco  National  Bank  of  Elllcott  Cl^.  pay- 
able to  Louis  Preacher  or  order,  for  that 
amount;  and  he  produced  the  check,  which 
was  Indorsed  by  Louis  Preacher  and  B.  A. 
Talbott  The  teller  of  the  bank  testified 
that  he  found  In  the  check  book,  under  date 
of  April  90.  1887,  a  memorandum  of  a  check 
paid  by  the  bank.  Issued  by  B.  H.  Wallen- 
horst  treasurer,  to  Preacher,  for  $607.11; 
that  the  deposit  ticket  dated  April  29,  1887. 
showed  that  E.  A.  Talbott  had  credit  for  a 
check  of  that  amount  He  explains  the  dis- 
crepancy in  the  dates  by  saying  the  deposit 
was  probably  made  late  in  the  day,  or  after 
banking  hours,  •  and  the  check  charged  the 
next  day.  Mrs.  Holtman  testified  that  Mrs. 
Fisler  told  her  that  It  was  Louis  Preacher's 
money  In  the  building  association,  and  tiiat 
she  had  paid  that  on  the  mortgage.  Mrs. 
Miller,  a  witness  produced  on  behalf  of  the 
administrator  of  Mrs.  Fisler,  said  on  cross- 
ezamlpation  that  Mrs.  VMer  bad  received 
money  of  Louis  Preacher  from  the  building 
assoclatim;  and  In  answer  to  question, 
"What  amount?"  she  replied,  *^he  received 
a  check  of  six  hundred  one  year  prior  to  his 
death,"  and  ttiat  aftw  bis  deatii  she  teceiv- 
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ed  a  check  for  9100.  Tbere  1b  do  evidence 
to  In  any  way  contradict  any  oT  the  abore 
testimony,  llr.  Bogera  testified  aa  to  state- 
ments made  by  Mn.  FIsIer  to  bim,  that  ahe 
had  paid  for  the  Improrements  on  the  prop- 
erty, etc.;  but,  although  we  do  not  And  in 
the  record  any  exceptions  to  that  testimony, 
the  statement  made  by  Mrs.  FIsler  in  her 
own  interest,  when  offered  on  behalf  of  her 
administrator,  cannot  prevail  over  the  posi- 
tive testimony  of  the  witnesses  we  have  re- 
ferred to,  even  If  tt  be  accepted  and  given  Its 
full  effect.  We  cannot  consider  the  testi- 
mony of  Mrs.  Lauman  as  to  statements 
made  to  her  by  her  husband,  tt  being  exc^t^ 
ed  to,  and  clearly  not  admissible;  but  the 
testimony  of  the  other  witnesses  was  ad- 
missible, and  convinces  ns  that  the  check 
for  9007.11  was  used  In  making  the  payment 
of  April  28,  1887.  There  Is  nothing  to  show 
that  it  was  not  Louis  Preacher's  money, 
which  was  in  the  building  association  in  his 
name,  and  whether  earned  by  him  or  his 
mother  Is  wholly  Immaterial.  If  she  gave  It 
to  him,  her  administrator  cannot  recover  it 
back,  because  it  was  a  gift;  and  the  evi- 
dence is  clear  that  she  knew  the  account  in 
the  aasoctatlon  was  kept  In  his  name,  and 
there  is  nothing  to  overcome  the  presumj)- 
tion  that  It  was  bis.  Louis  Preacher's  estate 
should  therefore  be  credited  with  a  pay- 
ment on  the  mortgage  tor  that  amount  The 
other  payments,  with  the  exception  of  that 
paid  out  of  the  proceeds  of  sale,  were  made 
by  Mrs.  FIsler,  and  her  estate  must  be  cred- 
ited with  them. 

After  the  above  testimony  was  taken,  the 
special  auditor  returned  two  accounts  made 
by  him,  both  being  In  accordance  with  the 
opinion  of  the  court  that  the  parties  were 
equally  liable  for  the  mortgage  debt  But 
Account  A  was  on  the  theory  tbat  Louis 
Preacher  had  paid  the  1007.11;  and  Account 
B,  that  Mrs.  FIsler  had  paid  the  whole  mort- 
gage debt,  excepting  the  balance  of  9306.44 
paid  out  of  the  proceeds  of  sale.  Account  A 
distributed  the  whole  surplus  to  Christina 
Lauman,  administratrix  of  Loals  Preacher, 
and  ascertained  tbat  he  and  his  estate  had 
overpaid  ^102.06,  with  which  Mrs.  FIsler  was 
to  be  chained,  while  Account  B  allowed  Mrs. 
Flsl^r's  estate  for  the  excess  she  bad  paid, 
assuming  that  she  had  paid  the  9007.11.  Ac- 
count A  was  ratified  by  the  court,  but  the 
auditor  was  directed  to  distribute  the  surplus 
to  the  parties  entitled  to  the  distribution  of 
the  estate  of  Louis  Preacher,  which  was  done 
by  another  audit,  by  which  part  was  dis- 
tributed to  the  appellee,  as  the  widow  of 
Louis  Preacher,  and  the  balance  to  the  ap- 
pellants, as  next  of  kin  of  Mrs.  Flsler,~tbey 
being  her  brothers  and  sisters,— and  as  as- 
signees of  ber  only  other  sister.  The  appel- 
lants, however,  not  only  object  to  being  char- 
ged with  the  9007.11,  but  th^  claim  that  as 
Mrs.  FIsler  was  a  life  tenant,  and  Louis 
Preacher  the  remalnder*mau,her  estate  should 
not  be  charged  with  any  part  of  the  principal 


used  In  making  permanent  Improvements  on 
the  property.  It  thus  becomes  necessary  to 
detOTnlne  whether  Mn.  Fiskr's  share  hi  the 
estate  was  properly  charged  with  tme-holf  of 
the  mortgage  and  Qie  amount  overpaid  by 
Louis  Preacher;  It  being  admitted  by  the 
statement  of  facts  (which  in  this  reqtect  Is 
not  shown  to  have  been  a  mistake,  and  we  do 
not  understand  to  be  questioned)  that  the 
money  was  used  In  making  permanent  im< 
provementB  on  the  property.  Courts  of  equity 
are  sometimes  called  n^u  to  solve  difficult 
problems.  In  seeking  to  do  sabstantial  Justice 
between  life  tenants  and  remalnder-meu,  in 
relation  to  betterments  and  permanent  Im- 
provements placed  on  the  property.  Tbere 
are,  It  Is  true,  certain  established  rules  tbat 
govern  them  In  ordinary  cases.  For  example, 
when  an  incumbered  estate  Is  left  to  one  for 
life,  with  remainder  to  another,  the  life  tenant 
is  usually  required  to  pay  the  hiterest  on  the 
Incumbrance,  but  not  the  principal.  Bamam 
V.  Bamum,  42  Md.  321;  Mayor,  eta,  v.  Boyd. 
04  Md.  12,  20  Ati.  1028.  And  when  be  is 
required  to  psy  the  principal,  or  any  part  of 
It,  for  the  protection  ot  his  estate,  he  is 
generally  entitled  to  be  compensated  by  the 
remainder-man.  If  a  tenant  for  life  under 
a  will  furnish  Improvements  permanently 
beneficial  to  an  estate,  which  were  begun  by 
the  testator,  he  is,  In  a  court  of  equity,  enti- 
tled to  a  lien  for  the  amount  properly  ex- 
pended by  him.  G^avln  t.  Carllng,  55  Md. 
53S.  Then.  In  Gambrll  v.  Gambrll.  3  Md. 
Oh.  250,  a  still  more  liberal  rule  was  ad^qitFd 
In  this  state,  and  followed  In  S5  Hd.  538, 
supra.  There  a  property  was  conveyed  In 
truat  for  the  use  of  Richard  Gambrll  for  life, 
and  after  h4s  death  for  the  use  of  his  wife, 
during  her  widowhood.  If  she  survived  him, 
and  then  to  their  children.  The  house  on  the 
land  was  small,  dilapidated,  and  In  an  ua- 
healthy.  location.  Gambrll  erected  a  new 
house,  and  the  proper^  was  sold  under  a  bQI 
filed  by  an  Infant  rematnd^-man.  Gambrll 
was  allowed  out  of  the  proceeds  of  sale  for 
the  Improvements,  bdt  they  were  clearly 
shown  to  have  been  made  for  the  immediate 
benefit  of  all  parties,  as  all  (life  tenant  and 
remainder-men)  lived  in  the  house  so  erected, 
and  the  Improvements  were  necesssry  for  the 
comfort  of  the  remainder-men  as  well  as  the 
life  tenant  Although  a  court  of  equity 
granted  the  relief  without  there  being  any 
agreement  between  the  parties,  the  drcmn- 
Btances  were  such  tbat  it  could,  and  doubt- 
less would,  have  authorized  the  Improvements 
for  the  benefit  of  the  Infants,  if  application 
bad  been  previously  made,  as  might  have 
been  done  under  the  statute.  But  ordinarily 
a  life  tenant  has  no  power  to  make  permanent 
improvements  on  the  property  at  the  expense 
of  the  remainder;  for.  If  he  could,  he  might 
by  his  Improvements  sacrifice  all  the  Interest 
of  the  remainder-man,  and  make  a  character 
of  Improvements  that  would  not  meet  with 
his  approval.  The  general  rule,  therefore, 
is  that  he  cannot  charge  the  estate  of  the  re- 
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malnder-man  wltii  cost  of  permanent  Im- 
proTementa  tbat  lie  pats  on  It  Thunton  t. 
Dickinson.  2  Rich.  Eq.  817;  Spa^  t.  Ball, 
91  Kjr.  002,  16  S.  W.  272;  18  Am.  A  Eng. 
Enc.  Law,  216;  1  Share,  ft  B.  licad.  Caa.  Real 
Prop.  207.  As  was  said  in  Sparki  t.  Ball, 
"It  she  conid  charge  the  remainder-man  with 
them,  she,  at  her  pleasure,  coold  Improve  him 
ont  of  his  estate."  There  may,  of  coarae,  be 
drcnmstances  tinder  which  the  remainder- 
man is  properly  chargeable  with  the  principal 
oaed  In  sach  improrements,— if,  for  example, 
be  irermltted  ImproTements  to  be  made  with 
the  nndentaodlng,  either  express  or  such  as 
a  court  csD  properly  Imply,  that  he  would 
pay  for  them,  or  If  they  be  made  for  the  Im- 
mediate benefit  of  the  remainder-man,  who 
Is  not  legally  capable  of  entering  Into  an 
agreement  as  In  Qambrll  t.  Qambrll,  supra. 
Bnt  In  the  ease  before  as  there  Is  nothing  Xo 
show  tbat  those  made  on  the  property  were 
for  the  immediate  use  or  benefit  of  the  re- 
mainder-man. So  far  aa  we  can  gather  from 
the  record,  they  were  not  necessary  for  his 
comfort  or  support,  and,  although  both  were 
SQl  juris,  there  is  no  evidence  of  any  agree- 
ment between  the  life  tenant  and  remainder- 
man as  to  how  the  amount  so  expended  was 
to  be  paid,  other  than  what  we  find  In  the 
mortgage  and  note.  The  mortgage  Is  not 
set  out  In  full  In  the  record,  but  the  court 
below  In  Its  opinion  quoted  from  It  where  It 
recites,  "whereas,  the  said  mortgagors  are 
Indebted,"  etc.;  and  "tbat  If  the  said  Anna 
C.  FIsler  and  Louis  Preacher,  their  helra,  ex- 
ecutors, administrators,  or  a&fllgns,  shall  pay 
to  the  order  of  the  said  Edward  A.  Talbott 
*  *  *  and  shall  perform  all  the  covenants 
ber^  on  their  part  to  be  performed,  then 
this  mortgage  shall  be  void."  The  note, 
which  Is  signed  by  both  of  them,  reads, 
*Two  years  after  date,  we,  or  either  of  us, 
promise  to  pay  to  the  order  of  Edward  A. 
Talbott"  There  Is  nothing  in  either  to  sug- 
gest that  the  one  signed  as  security  for  the 
other,  or  that  they  were  not  equally  bound 
between  themselves  aa  they  were,  of  course, 
to  the  owner  of  tbe  note.  It  was  nndonbted- 
ly  their  privilege  to  agree.  If  they  saw  fit 
to  borrow  money  to  Improve  the  property, 
with  the  understanding  tbat  each  should  pay 
one-half  of  the  debt  so  Incurred.  As  the  life 
tenant  would  get  the  beneflt  of  the  Income 
from  the  property,  she  might  wen  have 
thought  It  wonld  be  to  her  advantage  to  make 
the  Improvements^  especdally  !f  the  remainder- 
man was  willing  to  pay  one-half  tSt  the  cost 
If  she  held  an  unimproved  lot  subject  to  A 
ground  rent  ft  was  a  charge  on  her,  proba< 
bly  without  any  return,  and.  If  she  could 
get  tbe  remainder-man  to  agree  to  pay  one- 
half  for  tbe  Improvements,  It  may  be  that 
she  could  well  afTord  to  enter  Into  such  an 
agreement;  and  the  remainder-man,  suppos- 
ing It  would  eventually  b«ieflt  bis  estate, 
might  also  have  reached  the  same  conclusion 
as  to  his  Interest  It  is  not  probable  that  they 
contemplated  tbat  the  mortage  would  not 


mature  until  after  the  expiration  of  tbe  life 
estate,  for  It  was  payable  two  years  after  date. 
In  point  of  fact  the  life  tenant  lived  about 
ten  years  after  it  was  executed.  Although  the 
record  does  not  give  the  exact  date  of  the 
death  of  either  of  them,  tbe  agreement  shows 
that  Mrs.  FIsler  survived  her  son;  and, 
whether  they  contemplated  tbat  or  not  they 
at  least  knew  It  was  possible.  At  the  time 
the  mortgage  was  executed  be  was  unmar- 
ried, and,  if  he  bad  remained  so.  his  mother 
would  have  been  his  sole  distributee  at  the 
time  of  his  death.  On  the  other  hand.  If  he 
had  survived  her,  he,  as  her  only  child, 
would  have  gotten  the  benefit  of  any  im- 
provements that  she  put  on  the  property; 
and  she,  having  survived  him,  did  get  the 
one-half  Interest  In  his  estate,  and,  bad  be 
not  married,  would  have  taken  the  whole  ea- 
tate,  subject  of  course,  to  any  debts  he 
owed.  So,  when  their  relations  and  all  these 
facts  are  considered.  It  is  by  no  means  re- 
markable  or  improbable  that  they  would  be 
thus  willing  to  unite  in  the  expense  of  im- 
proving the  pn^erty.  There  is,  therefore, 
every  probability  that  the  parties  Intended 
to  do  Just  what  the  mortgage  and  note  show 
they  did  do,— bind  themselves  Jointly  and  sev- 
erally to  pay  tbia  debt  The  mere  fact  that 
one  was  a  life  tenant  a&d  the  other  a  re- 
mainder-man, cannot  overcome  the  legal  pre- 
sumption, arlalng  from  the  execution  of  sncb 
Instruments,  that  they  were  equally  bound; 
and  none  of  the  authorities  cited  by  the  ap- 
pellants, or  tbat  we  have  found,  In  any  wise 
stands  in  the  way  of  oor  reaching  that  con- 
clusion. Inasmuch,  then,  as  they  were  Jointly 
and  severally  bound,  each  could  be  required 
by  the  other  to  pay  one-half  of  the  debt  and 
tbe  one  paying  more  than  half  could  demand 
of  the  other  the  excess  so  paid.  Owens  v. 
Colllnson,  3  GUI  &  J.  25;  In  re  Wheeler's  Es- 
tate, 1  Md.  Gh.  80.  OrdlnarUy  the  life  ten- 
ant would  be  required  to  pay  the  Interest  on 
the  incumbrance,  because  he  receives  tbe 
rents  and  profits  from  the  estate;  but  Inas- 
much as  the  relation  of  these  parties  to  this 
mortgage  was  simply  that  of  Joint  and  sev- 
eral obligors,  the  court  below  was  right  in 
charging  Louis  PrMicher's  estate  with  one- 
half  oiF  tbe  Interest  The  auditor  distributed 
to  the  appellee,  as  widow  of  Louis  Preacher, 
one-half  of  the  surplus  after  paying  the 
mortgage  and  costs,  to  which  he  added  one- 
half  of  tbe  overpayment  and  the  remainder 
he  distributed  to  the  appellants.  The  lattw 
have  no  good  cause  for  complaining  of  such 
distribution,  which  was  ratified  by  the  de- 
cree of  the  court  below.  They  thus  have  it 
distributed  directly  to  them,  instead  of  re- 
ceiving It  in  the  regular  way,  through  the 
appellee  as  administratrix  of  Louis  Preacher 
(It  being  leasehold  property),  who  would 
have  been  entitled  to  commissions  on  tbe 
sum  BO  received  by  her.  No  appeal  was 
taken,  however,  by  her  or  the  administrator 
of  Anne  C.  FIsler,  although  they  were  par- 
ties to  the  proceedings;  and  no  objection  has 


Digitized  by 


Google 


S74 


46  ATLANTIC  BBPOBTBB. 


been  nude  to  thlt  method  of  dlsposbis  of  Uie 
fond.  We  do  not  feel  called  npon,  therefore* 
to  pasa  on  tbe  propriety  of  rn'M^it  tibe  dla- 
trlbntlon  In  a  court  of  equity,  Instead  of  In 
the  wphan^  court,  especially  as  there  Is  an 
agreement  of  the  solicitors,  representing  the 
Tarlous  parties,  consenting  to  the  distribution 
to  the  appellee  and  tiie  appellants  according 
to  their  reapective  interests.  We  assume 
that  there  are  no  creditors  or  others  who 
might  be  thereby  Injuriously  affected,  and, 
if  there  were  any,  that  they  have  been  pro- 
tected in  some  of  the  proceedings  which  are 
refored  to^  but  not  set  out  in  the  record. 
The  decree  of  the  lower  court  wlU  be  affirm- 
ed. Decree  affirmed;  coets  In  this  court  and 
those  In  the  court  below  not  already  allowed 
In  the  andlts  to  be  paid  by  the  appellanta. 


90  Hd.  7U) 

OOIiTON  et  aL  t.  BIAXBB. 

(Oonrt  of  Appeals  of  Maryland.    Mardi  21, 

1900.) 

BANKS— STOCKHOLDBR'S  INDIVIDUAI*  LUBOi- 
ITY— ACTION  BY  RBCBIVDR. 
Acts  1886,  c.  349,  requitiog  all  the  assets 
of  an  insolvent  corporation  to  be  diatribnted  to 
its  creditors  in  the  same  way  aa  the  assets  of 
an  iDBolreot  debtor,  and  Code,  art.  2S,  S  269, 
vesting  in  receivers  of  a  corporation  "ail  tbe  es- 
tate and  assets  of  every  kind  belonging  to  such 
corporation,"  do  not  enable  the  receivers  of  a 
bank  to  sne  its  stockholders  under  its  charter 
<Acta  18S8,  c.  294),  making  them  liable  "to  tbe 
amoant  of  their  respective  share  or  shares  of 
stock  in  this  corporation  for  all  of  its  debta": 
the  indebtedness  being  to  the  creditors,  and 
not  to  the  corporation. 

Appeal  from  Baltimore  city  court 

"To  be  officially  reported." 

Action  by  William  Colton  and  another,  re- 
ceivers of  the  South  Baltimore  Bank,  agailnst 
Lee  Mayer.  Judgment  for  defendant,  and 
plalntilEi  appeal.  Affirmed. 

Argued  before  McSHERBT,  O.  and 
FOWLBB,  BBISCOE.  PAGE,  BOYD, 
PHABG^  aCHUUCKER,  and  70NBS,  JJ. 

Wm.  S.  Bryan,  Jr.,  George  R.  Wlllla,  Jo- 
seph W.  Haaell,  and  Martin  Lehmayer,  for 
appellanta,  Albert  S.  J.  Owens,  for  appelleew 

BOYD,  J.  The  appellanta,  who  are  re- 
ceivers of  the  South  Baltimore  Bank,  sued 
appellee,  who  was  a  stockholder  In  that 
bank,  to  recover  a  sum  equal  to  the  par  val- 
ue of  the  stock  held  by  him,  under  a  provi- 
sion In  the  charter,  as  amended  by  chapter 
294  of  the  Acta  of  18S8,  which  Is  as  follows: 
"The  continuance  of  this  corporation  shall 
be  on  the  condition  that  the  stockboldera 
and  directors  of  thla  corporation  shall  be  lia- 
ble to  the  amount  of  their  respective  share  or 
shares  of  stock  In  this  corporation  for  all  of 
its  debts  and  liabilities  upon  note,  bill  or  oth- 
erwise." The  declaration  alleges  that  the 
appellants  were  appointed  by  the  circuit 
court  No.  2  of  Baltimore  city,  under  a  gen- 
eral creditors'  bill  filed  against  the  corpora- 
tion, which,  after  due  proof,  waa  adjudged 


to  be  InsolTott,  and  was  dlasolved,  and  Its 
property  was,  In  accordance  wltb  tbe  terms 
of  the  Acta  of  1890.  c.  849^  rested  In  the  aih 
pellantB.  It  recltea  the  above  proTlalon  In 
the  charter,  and  alleges  that  tbe  aaseta  of 
tbe  corporation  are  totally  Inanffident  to  pay 
Its  debts  and  llabllltlea  in  full,  and  It  Is  nec- 
essary to  call  upon  the  stockholders  and  di- 
rectors to  pay  to  tbe  recelTecs  a  sum  eqnal 
In  amount  to  the  par  value  of  tbe  share  or 
shares  of  stock  held  by  them;  that  audi 
payment  will  not  enable  all  of  said  debts  at 
UabilltleB  to  be  discharged;  and  that  the 
court  had  made  a  call  npon  each  stockhold- 
er to  pay  such  sum,  and  authorized  the  plain^ 
tiffa  jto  sue  therefor.  The  defendant  demur- 
red to  the  declaration,  and,  the  flrst 
counts  having  been  withdrawn,  tlie  court  be- 
low sustained  the  demurrer  to  the  seventli 
count,  and  a  pro  forma  Judgment  was  en- 
tered for  the  defendant  Fiom  that  Jnd^ 
ment  this  appeal  was  takoL 

The  principal  question  Intended  to  be  rais- 
ed by  the  demurrer  was  wlietbw  tiie  recetr- 
ers  are  authorised  to  sue  a  stockholder  of 
the  bank  for  the  llablll^  thus  created  by  the 
charter.  Although  that  provision  la  in  tbe 
language  of  section  27,  art  11,  of  the  Code, 
relating  to  banks  organized  under  the  laws 
of  this  state,  this  precise  point  has  not  here- 
tofore been  before  this  court  We  have  had 
many  cases  before  us  involving  the  liability 
of  stockholders  for  unpaid  subscrlpttms  to 
capital  stock,  and  we  have  sustained  the 
right  of  receivers  to  sue  tor  fliem;  but  they 
are  aaaets.  and  are  such  debts  as  the  corpo- 
rations thema^ves  can  recover,  and  baice, 
when  receivers  are  appointed  to  wind  ap 
their  affairs,  the  right  to  unpaid  snbscr^ 
tlons  Is  vested  In  them.  Our  geasaM  corpo- 
ration laws.  In  section  268;  art  23,  Id.,  pro- 
vides that  "where  receivers  ot  the  estate  m 
eifects  of  any  corporation  shall  be  app(^ted 
by  a  court,  upon  or  before  the  dlssolntifm  of 
any  corporation,  they  ahall  be  vested  with 
all  ^e  estate  and  aaseto  of  every  kind  be- 
longing to  Buch  cwporatlon'*;  a^  thtj  are 
required  to  proceed  to  "wind  up  the  affairs 
of  such  corporation."  under  the  direction  of 
the  court,  and  are  given  "all  powers  which 
shall  be  necessary  for  that  parposau"  By 
section  264a  (Acte  1886,  c.  349),  under  wblcb 
these  receivers  are  actlikf  ,  It  is  provided  that, 
when  a  corporation  Is  dissolved  as  therein 
mentioned,  "all  of  ito  property  and  assqts  of 
every  description"  shall  be  distributed  to  the 
creditors  in  the  same  manner  as  the  vnp- 
erty  and  assete  of  an  Huidvent  debtor  are 
distributed  under  our  inscdvent  lawn;  and 
tbe  receivw  is  autiiorised  to  maintain  salts 
and  proceedlni^  to  set  aside  preferences  aikd 
void  or  fraudulent  transfers,  paymotta;  etc 
as  the  permanmt  trustee  of  an  bisolvent 
debtor  can  do.  ^ere  Is  tiiwefore  no  dlffl- 
cvXty  In  the  way  of  a  receiver  soinff  fw  any 
part  of  the  estate,  property,  or  assets  that 
belonged  to  the  cMporatloni  and  he  is  au- 
thorised by  the  statute  last  mentifmed  to 
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maintain  suits  and  proceedings  to  Kt  aside 
preferences  and  Told  or  fraudulent  trans- 
fers, payments,  etc.,  eren  when  the  corpora* 
tlon  Itself  could  not  have  done  It  If  It  had 
not  gone  Into  the  hands  of  a  recelTer.  But 
our  law  does  not  authorize  a  receiver  to  re- 
cover any  estate,  property,  or  assets  that 
never  did  belong  to  the  corporation,  bnt  only 
such  aa  It  was  entitled  to  when  he  was  ap- 
pointed, or  such  as  had  belonged  to  it,  but 
had  been  disposed  of  contrary  to  law.  Inas- 
much ai  this  charter  does  not  expressly  au- 
thorize the  receivers  to  sue,  the  test  of  their 
right  to  do  so  Is  to  ascertain  whether  It  gave 
the  corporation  any  property  or  estate  In  this 
liability  of  the  stockholders,  or  In  any  man- 
ner made  It  an  asset  of  the  bank;  for,  unless 
It  did.  It  Is  clear  that  they  cannot  maintain 
this  auit  against  the  defendant  on  the  mere 
ground  that  he  waa  a  stockboldw.  When 
the  charter  saya  that  the  stockholders  and 
directors  of  this  corporation  shall  be  liable, 
to  tiie  amount  of  their  respective  shares  of 
atocfct  "for  all  of  its  debts  and  liabilities," 
to  whom  were  they  to  be  so  liable?  Clearly, 
not  to  the  corporation  for  Its  own  debta  and 
IlabllltleB,  but,  manifestly,  they  were  to  be 
liable  to  the  creditors.  When  the  stockhold- 
ers subscribed  for  stock,  they  assumed  a 
twofold  obligation,— one  to  the  corporation, 
for  the  amount  of  the  stock  so  subscribed, 
and  the  other  to  the  creditors,  to  be  limited 
by  that  amosnt.  When  they  paid  the  cor- 
pcwatlon  for  their  stock,  their  obligation  to 
It  was  at  an  end,  bnt  not  so  with  that  to  the 
creditors.  There  was  no  liability  of  any  kind 
to  the  corporation  by  reason  of  this  provi- 
sion in  the  charter,  and  at  no  time  from  Its 
organisation  to  its  dissolution  could  It  have 
demanaed  one  penny  from  the  appellee  on 
account  of  it  It  was  in  the  nature  of  a 
guaranty  to  the  creditors  that,  In  the  event 
of  the  failure  of  the  corporation  to  pay  Its 
debts  and  liabilities,  each  stockholdw  would 
contribute  towards  their  payment  to  the  ex- 
tant of  the  par  value  of  stock  held  by  blm; 
but  the  corporation  itself  had  no  authority 
under  that  provision  to  assess  the  stock,  or 
to  call  for  more  tban  Its  par  value  to  meet 
Its  cAiligatl(Kis.  There  can  therefore  be  no 
valid  reason  why  a  receiver  of  a  corporation 
should  be  permitted  to  collect  from  the  stock- 
holders  debts  which  they  never  owed  the  cor- 
poration, and  which  ahould  go  to  the  creditors. 
If  due  at  all,  without  being  charged  with  fees 
and  expenses  inddent  to  the  settlement  ot  In- 
■olrait  eetetee.  Some  llabllliy  similar  to  this 
Is  generally  fixed  by  statute  uptm  the  owners 
ot  stock  in  banking  and  other  corporations 
that  earn  th^  profits  out  of  the  money  of 
othen,  and  it  sometimes  Is  provided,  as  In  the 
case  of  national  banks,  for  example,  that  in 
the  event  ot  ftUure  the  receiver  can  ccdlect 
vrtiat  Is  doe  oo  the  statutory  liability;  bat,  m 
the  absence  of  some  law  giving  him  the  right 
to  do  BO,  ire  cannot  understand  tu>on  what 
priadple  be  can  maintain  a  suit  on  a  stat- 
ute nich  as  we  hare  before  w.  It  Is  said  that 


it  would  be  more  convenient  and  more  equi- 
table to  j>ermlt  the  receivers  to  collect  the 
fund  thus  due  by  stockholders,  and  distribute 
It  eqnally  among  the  creditors  entitled  to  It 
But  courts  would  not  be  Justlfled  In  taking 
the  fund  from  those  entitled  to  it  (the  credit- 
ors) simply  for  convenience  of  dlstrlbuticHi, 
and,  under  the  decisions  of  this  court  that  re- 
flect upon  the  question.  It  would  greatly  em- 
barrass the  distribution  of  an  estate  of  an 
insolvent  corporation  to  place  the  funds  thus 
derived  In  the  hands  ot  a  receiver  fw  dla- 
tributi(KL  The  only  case  In  which  this  court 
has  had  a  similar  statute  before  it  is  that 
of  Hammond  v.  Straus,  58  Md.  L  There  a 
creditor  vraa  suing  an  alleged  stockholder  to 
recoTer  for  the  personal  liability  of  the  de- 
fendant under  a  statute  like  this.  Judge  Al- 
vey.  In  delivering  the  opinion  ot  the  court, 
said:  "To  entitle  the  plalntllf  to  recover  io 
this  action.  It  was  essential,  that  tbree  things 
should  be  made  to  ^pear:  (1)  That  a  corpo- 
ration such  as  that  alleged  should  have  been 
created;  that  the  defendant  was  a  stodc- 
holder  thereto;  and  (3)  that  the  plalntUt  was 
a  creditor  of  the  corporation,  and  that  he  be- 
came such  while  the  defendant  was  a  stock- 
holder." The  court  below  took  the  case  from 
the  jury,  and  this  court,  after  discosslng  the 
question  as  to  whether  Qxae  was  such  a  cor- 
poration as  was  alleged,  proceeded  with  the 
next  Inqniry,  which  was  thna  stated:  "Should 
the  existence  of  the  corporation  be  found,  the 
next  question  is  whether  the  defendant  was  a 
stockholder  therein  at  the  time  the  debt  waS 
contracted  with  the  plalntlfT,**— and,  having 
found  that  there  waa  evidence  that  he  was, 
reversed  the  case -and  awarded  a  new  trial. 
In  Matthews  t.  Albert,  24  Md.  685,  where  a 
stockholder  was  sued  for  his  personal  liability 
under  the  statute  then  In  force  which  made 
stockholders  liable  to  the  amount  of  BtodL 
held  by  them  for  debto  of  the  corporation,  un- 
til the  o^Ital  stock  was  fully  paid  up,  our 
jvedecesswB  said  that  the  stodtholders  "oc- 
cupied the  twofold  rdatltm  ot  debtors  to  the 
company  for  the  amount  of  Uieir  stock  at  par 
valn^  and  as  debtors,  under  the  stetute,  to 
the  creditors  of  the  onnpany,  to  an  amount 
equal  to  their  stock,  tat  all  debto  and  con- 
tracte  created  while  they  were  Btockh<^das." 
It  is  true,  that  ease  involved  the  oonstmction 
of  a  statute  different  from  the  one  now  before 
us.  bnt  the  charactw  of  Ibe  liaUllty  waa  the 
same;  the  main  difference  being  that  under  It 
the  stockholders  w«e  relieved  from  tbelr  ob- 
llg^tkms  to  creditors  when  all  of  the  capital 
stock  waa  paid.  In  Basshor  v.  Frabes,  86  Md. 
164,  Which  vraa  also  a  ault  under  the  last- 
mmtloned  statute.  It  waa  held  that  a  creditor 
could  w^ve  the  Individual  liability  of  the 
stockholder  by  agreedng,  when  the  contract 
was  made^  to  look  to  the  oHupany  alone  and 
adnslvely.  Thus,  we  see  that  the  liability  ot 
the  stockholders  is  ooly  to  those  who  became 
creditors  ^lle  the  former  held  the  stock,  and 
those  creditors  can  r^ieve  them  of  all  such 
respoDslUlity  when  the  debto  are  contracted. 
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One  stocklKdder  migbt  be  IlaUa  to  one  credit- 
or, another  to  Bome  other  credlttw,  and  the 
creditors  may  have  released  others.  It  would 
therefore  be  very  difficult,  if  not  Impossible, 
In  some  coses,  to  properly  determine,  lo  the 
distribution  of  the  estate,  how  the  funds  col- 
lected from  the  various  stockholders  should  l>e 
distributed,  and  It  might-  require  many  ac- 
counts to  be  stated.  Those  authorities,  and 
others  to  the  same  effect,  not  only  show  how 
lacoavenlent  and  Inequitable  It  would  be  to 
permit  the  receivers  to  recover,  but  go  very 
for  towards  showing  that  they  are  not  the 
proper  parties  to  lue  on  the  liability  Imposed 
by  a  statute  inch  as  tbe  ooe  now  under  con- 
sideration. 

Some  stress  was  laid  at  tbe  argument  on 
the  fact  that  these  receivers  are  vested  with 
the  powers  of  a  permanent  trustee  under  our 
Insolvent  laws;  but  could  It  be  successfully 
contended  that,  if  the  debts  of  an  Insolvent 
Individual  were  guarantied,  the  trustee  could 
recover  from  the  guarantors  the  amount  of 
such  guaranty,  and  distribute  it  as  a  part 
of  the  insolvent  estate?  Unquestionably  not; 
and  why  should  the  receivers,  who '  are  to 
distribute  the  property  and  assets  of  the 
corporation  In  the  same  manner  as  the  prop- 
erty and  assets  of  an  individual  debtor  are 
distributed,  be  permitted  to  recover,  from 
those  who  stand  somewtaat  In  the  position  of 
guarantors,  that  which  tbey  never  owed  or 
guarantied  to  the  corporation  or  receivers? 
Under  this  charter  the  liability  Is  directly  to 
the  creditors,  and  not  to  the  receivers  for  the 
benefit  of  creditors.  It  was  said.  In  passing 
on  the  liability  under  the  statute  we  have 
referred  to  above,  In  Is'orrl^  v.  Wrenchall,  34 
Md.  402,  "It  is  a  debt,  under  the  statute,  due 
from  the  stockholder  to  the  creditor,  spring- 
ing out  of,  and  co-exlstent  with,  the  contract 
between  the  corporation  and  the  creditor;" 
and  all  the  cases  that  have  been  decided  In 
this  state  affecting  the  statutory  liability  of 
stockholders  have  been  to  the  same  effect 
There  are  many  authorities  elsewhere  In 
which  the  enforcement  of  such  liability  has 
been  considered,  and  most  of  them  hold  that 
the  receivers  cannot  sue  under  statutes  such 
as  this.  The  text  writers,  so  far  as  we  have 
seen,  are  practically  unanimous  in  the  con- 
clusion that  such  statutory  liability  Is  not  a 
corporate  asset,  and  receivers  cannot  sue  un- 
less so  authorized  by  tbe  terms  of  the  stat- 
ute. In  1  Cook,  Stocks  &  S.  S  218,  the  prin- 
ciple Ib  thus  announced:  "The  statutory  lia- 
bility of  the  stockholder  is  created  exclu- 
sively for  the  benefit  of  corporate  creditors. 
It  is  not  to  be  numbered  among  the  assets 
of  the  corporation,  and  the  corporation  has 
no  right  or  interest  in  It.  It  cannot  enforce 
It  by  an  assessment  upon  the  shareholders. 
Nor  can  the  corporation,  upon  Insolvency,  as- 
sign it  to  a  trustee  for  the  benefit  of  cred- 
itors. It  is  a  liability  running  directly  and 
immediately  from  the  ahareholders  to  the 
corporate  creditors.  Accordingly,  a  receiv- 
er of  an  Insolvent  corporation.  Invested  witb 


'all  the  estate,  property,  and  eqnltabto  Inter- 
eats'  of  the  concern,  haa  no  power  to  enforce 
such  a  liability  a«  this.  The  action  to  en- 
force can  be  maintained  only  by  tbe  cred- 
itors themselves,  in  their  own  right  and  for 
their  own  benefit."  The  rule  Is  stated  to  the 
same  effect,  and  as  positively,  in  2  Beach, 
Priv.  Corp.  S  713;  2  Mor.  Priv.  Corp.  (  808; 
3  Thonip.  Corp.  S  3.^;  TayL  Corp.  f  721; 
and  Thomp.  Llab.  Stockh.  {  342.  There  are 
also  many  cases  to  the  same  effect,  of  which 
we  will  mention  Runner  v.  Dwlgglns,  147 
Ind.  238,  46  N.  E.  5S0,  86  L.  R.  A.  Min- 
neapolis Base-Ball  Ga  v.  City  Bank  (Minn.) 

I  69  N.  W.  331,  38  U  R.  A.  415;  Jacobson  v. 
Allen  (a  C.)  12  Fed.  454;  Wright  v.  McOor- 
mack.  17  Ohio  St  86;  Association  v.  Watkins, 
70  Mo.  13;  Farnsworth  v.  Wood,  91  N.  Y. 
308;  Arenz  v.  Weir,  8&  111.  25;  Hanson  r. 
Donkersley,  37  Mich.  184;  Wlncock  t.  Tur- 
pin,  96  111.  135.  There  are  some  to  the  con- 
trary. That  of  Gushing  v.  Perot  175  Pa.  St 
66,  34  Aa  447,  34  L.  R.  A.  737,  is  one  of  those 
relied  on  by  the  appellants.  The  learned  Judge 
who  delivered  the  opinion  In  that  case 
thought  that  the  weight  of  authority  was 
with  that  decision,  but  we  do  not  so  find  it; 
nor  can  we  agree  with  the  reasoning  of  that 
case,  especially  when  considered  In  connec- 
tion with  our  own  decisions.  Tbe  supreme 
court  of  Massachusetts,  In  Bank  v.  Ellis.  172 
Mass.  39.  51  N.  E.  207,  42  L.  R.  A.  396.  ex- 
pressly declined  to  follow  It  in  conatmlng 
the  statute  of  Kansas  before  those  courts. 
See,  also,  BeU  T.  FarweU,  176  III.  488,  52  N. 
E.  346,  42  L.  R.  A.  804,  and  Bank  v.  Law- 
rence (Mich.)  76  N.  W.  105,  fn  reference  to 
that  statute.  In  Wilson  v.  Book.  13  Wash. 
676,  43  Pac.  939,  affirmed  lo  Watterson  v. 
Masterson,  15  Wash.  511,  46  Pac.  1(H1«  the 
liability  of  the  stockholders  was  passed  on 
under  a  constitutional  provision  of  that  state; 
the  court  holding  that  It  constituted  "a  part 
of  the  receivers*  trust  fund,  wliich  the  conrt 
is  authorized  to  direct  them  to  enforce  for 
the  benefit  of  all  tbe  creditors."  In  State  t. 
Union  Stock  Yards  State  Bank  (Iowa)  70  N. 
W.  752,  the  court  conceded  tliat  the'  general 
rule  is  that  money  doe  onder  the  statutory 
liability  is  not  an  asset  of  the  bank,  and  that 
a  receiver  has  no  authority  to  collect  it  but 
held  that  a  receiver  appointed  by  a  decree 
under  the  statute  of  Iowa  could  enforce  It 
In  Manufacturing  Co.  t.  Langdon,  44  Minn. 
37,  40  N.  W.  310,  the  fund  allowed  to  be  re- 
covered by  the  receiver  was  capital  stock 
which  had  been  unlawfully  refunded  to  the 
stockholders  as  dividends;  and,  of  course, 
that  was  an  asset  The  case  of  Minneapolis 
Base-Ball  Co.  v.  City  Bank,  supra,  points  ont 
the  distinction. 

Without  prolonging  this  opinion  by  the  ci- 
tation of  other  cases,  It  seems  clear  to  us 
that  the  great  weight  of  authority  denies  the 
right  of  the  receiver  to  sue  for  a  liability  cre- 
ated by  a  statute  such  as  the  one  before  us; 
and,  when  he  has  been  permitted  to  enforce 

i  such  a  claim,  it  haa,  almost  wlthont  excep- 
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tl«i,  been  by  reason  of  the  peculiar  prorl- 
•lona  of  ttae  laws  before  the  courts.  The  n&- 
tlonal  bank  act  and  statates  In  some  of  the 
states  expressly  authorize  suits  to  be  so 
brought;  bat  this  one  not  only  does  not  so 
provide,  but,  as  we  have  seen,  the  liability 
Is  only  to  those  creditors  who  became  such 
while  the  party  sought  to  be  held  was  a 
stockholder.  The  fund  arising  from  such 
liability  Is  in  no  sense  an  asset  of  the  cor- 
poration, and  the  receivers  have  no  Interest 
In  It  The  demurrer  was  therefore  properly 
sustained,  and  the  judgment  must  be  affirm- 
ed. As  It  appears  that  the  ap[>ellants  were 
Authorized  by  the  court  to  sue,  we  will  direct 
the  costs  to  be  paid  out  of  the  estate.  Jud^ 
ment  affirmed;  costs  to  be  paid  out  ot  the 
fund  In  the  hands  ot  the  receivers. 


(M  Hd.  MQ 

'    fflATB  T.  KN0WLB8. 
<0>art  of  Appeals  of  Maryland.  Feb.  15, 1900.) 

STATUTES-CONSTRUCTION— DENTISTRY  —  EX- 
JUtlNATIONS  —  CONSTITUTIONAL  LAW  -  DUB 
PROCESS  OP  I^W— CRIMINAL  UAW— PLEAD- 
INO. 

1.  He  presumption  that  a  word  soseeptlble 
of  more  than  one  meaning  is  used  in  the  aatne 
■ease  where  It  la  used  more  than  oDce  la  the 
same  section  of  a  statute  may  yield  to  an  ad- 
rerse  presomption,  where  the  subject-matter 
to  which  the  word  refers  is  not  the  same  in  all 
portions  of  tbe  section,  and  an  analysis  of  all 
pot-tioDB  of  the  statute  Indicates  a  use  of  the 
word  in  different  sensee. 

2.  Under  Act  1S9U.  c.  878,  {  5.  providing  that 
a  itraduate  ot  a  college  authorized  to  grant 
diplomas  In  dental  aurfiery  "may  he  examined 
as  to  qualifications"  by  the  board  of  examiners, 
and  that  be  sball  be  registered  after  passing 
the  examination,  the  bmrd  must  examine  an 
applicant,  tboogh  the  closing  sentence  of  the 
section  uses  "may"  in  a  permissive  sense  by 
providing  that  a  graduate  of  a  regular  dental 
college  may  be  registered  without  an  examina- 
tion. 

3.  Act  ISm,  c  376.  8  5>  requiring  gradaatee  of 
colleges  "authorised  to  grant  diplomas  in  dental 
Burgerj"  to  pass  an  examination  before  being 
permitted  to  practice  denttstry  In  the  state,  but 
enabling  the  examining  board  to  waive  an  ex- 
amination of  a  graduate  of  a  regular  college 
of  dentistry,  does  not  confer  an  arbitrary  or 
nnreasonable  authority  on  tbe  board,  thereby 
antfaortsing  a  deprivation  of  property  or  liberty 
without  due  process  of  law,  within  the  Declara- 
tion of  Bights,  art  28,  and  Const.  U.  &  Amend. 

4.  Act  18M.  c.  8  5.  providing  that  the 
bolder  of  a  diploma  In  dental  surgery  "may  be 
examined  as  to  qualifications"  by  the  state  den- 
tal board  of  examiners,  refers  only  to  such 
qualifications  as  are  essential  for  the  practice 
of  dentistry. 

5.  An  exception  In  a  statute,  following  gener- 
al words  of  prohibition,  need  not  be  negatived 
In  an  Indictment,  but  must  be  interposed  by 
an  accused  as  a  matter  of  defense. 

Appeal  from  criminal  court  of  Baltimore 
city;   Daniel  Girnud  Wright,  Judge. 

"To  be  ofiSclally  reported." 

W.  H.  Euowles  was  Indicted  for  practicing 
dentistry  without  having  received  a  certificate 
from  the  state  dental  board  of  examiners. 
From  an  order  sustaining  a  demurrer  to  the 
Indictment,  tbe  state  appeals.  Beveraed. 


Argued  before  McSHERRY,  a  J.,  and 
PAGE,  PEABCB,  FOWLER,  BOYD,  JONES, 
BRISCOE,  and  SCHMUOKER,  JJ. 

Atty.  Uen.  Golther.  Henry  Dufty,  and  £.  P. 
Eeech.  Jr.,  for  tbe  Sta^  A.  &  J.  OweiUt  for 

appellee. 

PEIABCE,  3.  The  appellee  was  Indicted  In 
the  criminal  court  of  Baltimore  city  under  the 
act  of  1806  (chapter  378),  which  repealed  and 
re-enacted,  with  amendments,  article  32  of  the 
Code  of  Public  Graeral  Laws  of  Maryland, 
entitled  "Dentistry."  He  demurred  to  the  in- 
dictment upon,  the  ground  that  the  act  Is  un- 
constitutlonaL  The  demurrer  was  sustained, 
the  Indictment  was  quashed,  and  the  state 
has  appealed. 

The  act  mentioned  created  a  state  dental 
board  of  examiners,  consisting  of  six  mem- 
bers, charged  with  the  duty  of  Issuing  certifi- 
cates to  those  entitled  under  the  act  to  prac- 
tice dentistry  in  the  state.  The  fifth  and 
twelfth  sections  alone  concern  this  appeal, 
and  these  are  as  follows: 

"Sec.  6.  Any  person  twenty  one  years  of 
age,  who  has  graduated  at,  and  holds  a  di- 
ploma from,  a  university  or  college  authorized 
to  grant  diplomas  in  dental  surgery  by  the 
laws  of  any  one  of  the  United  States  and 
who  Is  desirous  of  practicing  dentistry  In  this 
state,  may  be  exam,1ned  by  said  board  with 
reference  to  qualifications,  and  after  passing 
an  examination  satisfactory  to  the  board,  his 
or  hCT  name,  residence  or  place  of  business, 
shall  be  registered  In  a  book  kept  for  that 
purpose,  and  a  certificate  shall  be  Issued  to 
such  person.  Any  graduate  of  a  regular  col- 
lege of  dentistry,  may,  at  the  discretion  of  the 
examining  board,  be  registered  without  being 
subjected  to  an  examination." 

"Sec.  12.  Nothing  in  this  article  shall  be  so 
construed  as  to  Interfere  with  the  rights  and 
prlTlIeges  of  resident  physicians  and  surgeons, 
or  with  persons  holding  certificates  duly  Is- 
sued to  them  prior  to  the  passage  of  this  act; 
4nd  dental '  students  operating  under  tbe  Im- 
mediate supervision  of  their  Instructors  in 
dental  infirmaries  or  dental  schools  chartered 
by  the  state  of  Maryland." 

This  act  Is  assailed  on  the  ground  that  it 
violates  tbe  twenty-third  article  of  the  Mary- 
land declaration  of  rights  and  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States.  The  contention  is  twofold,  viz.:  (1) 
That  tbe  board  may,  if  It  chooses,  refuse  to 
examine  one  holding  a  diploma  from  a  college 
or  university  authorized  to  grant  diplomat 
In  dental  surgery,  and  can  thus  arbitrarily 
deny  the  right  to  practice  dentistry  In  this 
state,  to  any  ope  holding  such  diploma,  how- 
ever skilled  In  his  profession,  or  however 
qualified  to  pass  an  examination;  and  that 
as  the  test  of  constitutionality  is,  not  what 
has  been,  but  what  may  be,  done  or  refused 
under  the  law.  this  grant  of  arbitrary  power 
to  do  or  to  refuse  to  do  must  Invalidate  the 
law.  And  (2)  that  the  language  of  the  act 
"may  be  examined  with  reference  to  quaUAca- 
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tlons,"  Ii  K>  vngm  and  Indeterminate  aa  to 
permit  an  examination  upon  any  subject 
-which  the  wblm,  caprice,  or  bostillty  of  the 
board  may  suggest,  and  thus  again  confer  up- 
on the  board  unreasonable  and  arbitrary  pow- 
er, equally  fatal  to  thie  validity  of  the  law. 
If  eltiier  of  these  contentions  were  well  found- 
ed, we  should  be  compelled  to  pronounce  the 
law  unconstJtutloDal,  because  we  are  In 
hearty  accord  with  the  declaiations  of  the 
supreme  court  of  the  United  Statea  In  Tick 
Wo  T.  Hopblna,  118  U.  S.  356,  6  Sup.  OL  1064, 
80  Ii.  Ed.  220,  that,  'Vhen  we  consider  the 
nature  and  theory  of  our  Institutions  of  goy- 
emment,  the  principles  upon  which  they  are 
supposed  to  rest,  and  review  tbe  bdstory  of 
their  dCTelopment,  we  are  constrained  to 
conclude  that  they  do  not  mean  to  leave  room 
for  the  play  and  action  of  purely  personal  and 
arbitrary  power."  But  we  cannot  deduce  a 
grant  of  arbitrary  povrer  from  any  reasonable 
construction  :-Df  the  language  of  this  act.  Up- 
on the  first  point  of  the  appellee  his  position 
Is  that,  as  tile  word  "may"  occurs  twice  In 
section  5,  and  as  there  can  be  no  question 
that  In  the  later  clause  It  Is  employed  In  Its 
usual  and  natural  sense,  tbe  same  sense  Is 
necessarily  and  nnalterably  Impressed  upon 
Its  employment  In  the  former  clause.  But 
b'e  has  produced  no  authority  for  this  position, 
and  we  do  not  think  any  satisfactory  reason 
can  be  given  for  announcing  so  Inexorable  a 
rule  of  construction.  It  may,  Indeed,  well  be 
conceded  that,  where  a  word  susceptible  of 
more  than  one  meaning  is  repeated  In  the 
same  act  or  section  of  an  act  (either  meaning 
being  In  each  case  open  to  reasonable  adop- 
tion), a  presumption  arises,  more  or  less 
forcible  according  to  the  circumstance^  ttiat 
It  Is  used  throughout  In  the  same  sense;  bnt 
whn«  the  aubject-matter  to  which  the  word 
refers  Is  not  tbe  same  in  both'  clauses,  or 
where  the  surrounding  circumstances  are  dif- 
ferent, this  presumption  must  yield  to  an  ad- 
verse presumption,  furnished  by  an  analysis 
of  the  various  purposes  of  the  law,  and  of 
the  language  In  which  those  purposes  are 
expressed.  Now,  It  Is  too  plain  for  contro- 
versy that  the  appellee  is  correct  In  saying 
that  the  last  "may"  Is  used  In  a  permissive 
sense,  because  It  Is  expressly  coupled  with 
•♦discretion,"  which  negatives  the  possibility 
of  Ita  use  In  a  mandatory  sense.  But,  If  the 
same  sense  Is  to  he  impressed  upon  Its  use 
In  the  preceding  clause,  the  result  win  be  to 
nullify  tbe  law;  and  this  result  cannot  be 
tolerated  if  It  can  be  avoided  by  any  fair  and 
reasonable  construction  of  tbe  whole  section. 
Tn  order  to  reach  such  fair  and  reasonable 
constructlott,  let  us  suppose  for  a  moment  tbe 
latter  clause  to  be  eliminated  from  the  law. 
How,  then,  would  the  word  "may"  In  the 
former  clause  be  understood?  Would  It  uot 
necessarily  be  construed  "shall"  or  "must," 
In  conformity  with  tbe  established  rule  of  law 
that  where  the  duty  to  be  performed  Is  for 
tbe  benefit  of  the  public  or  third  persons  It 
shall  bt  to  oonatmedT  The  Avtf  of  examina- 


tion upon  application  (where  tbere  Is  no  ex- 
press discretion  to  waive  examination)  Is  for 
the  benefit  of  both  the  public  and  the  ap- 
plicant;—for  the  benefit  of  the  public,  be- 
cause It  protects  the  pubUc  against  ignorant 
and  Incompetent  practitioners;  and  for  the 
benefit  of  the  qualified  applicant,  because  It 
puts  him  before  tbe  public  with  the  seal  ot 
approbation  from  a  competent  and  disinter- 
ested tribunal.  The  <fflgin  and  develoE«nent 
of  this  elementary  rule  Is  clearly  set  forth  In 
Slflord  V.  Morrison,  63  Md.  18;  and  many  <tf 
the  cases  are  there  cited  In  wblcta  It  has  been 
recognized  and  applied. 

Hating  determined  the  construction  proper 
to  be  adopted  If  tbe  format  clause  of  tbe  sec- 
tion stood  alone,  let  us  now  restore  the  latter 
clause,  and  see  If  the  conclusion  reached  can 
be  thereby  In  any  manner  affected.  For  the 
reason  already  stated.  It  la  Impossible  that 
"may"  can  In  the  latter  clause  be  construed 
"shall,"  no  matter  how  the  former  "may" 
Is  construed;  and  If,  merely  because  this  can- 
not be  done,  we  are  compelled  to  construe 
"may"  In  tbe  former  clause  as  used  In  a  per- 
missive sense,  we  shall  be  deliberately  re- 
jecting the  meaning  which  an  established 
rule  of  law  and  the  plain  purposes  of  the  act 
require  ns  to  adopt  In  construing  the  former 
clause  of  the  section.  The  law  does  not  per- 
mit Itself  to  t>e  frightened  oat  of  Its  propriety 
by  the  hobgoblin  of  Inconsistency,  and  we 
have  no  hesitation  bi  holding  that  the  only 
discretion  conferred  Is  to  waive  an  examina- 
tion when  the  applicant  la  a  graduate  of  a 
regular  college  of  dentistry,  and  that  In  all 
other  cases  covered  by  the  act  examinations 
most  be  granted  when  application  la  made  In 
accordance  with  reasonable  rules  as  to  time 
and  place.  We  think  the  act  does  mean  to 
distinguish,  for  tbe  purpose  of  examinations, 
between  "a  college  or  onlTerslty  autboilzed 
to  grant  diplomas  In  dental  surgery"  and  *'a 
regular  college  of  dentistry."  In  tbe  former, 
dentistry  may  be  but  an  adjunct  to  tbe  course^ 
and  there  Is  no  such  assurance  of  thorouRb- 
nest  of  Instruction  and  practical  application, 
as  must  be  presumed  In  a  regular  dental  col- 
lege, where  the  whole  time  of  tbe  students 
and  Instructors  Is  g4ven  to  tbe  theory  and 
practice  of  dental  science.  Discriminations  ot 
this  character  have  been  sustained  In  Wil- 
liams V.  State  Board,  93  Tenn.  619,  27  8.  W. 
1019,  and  In  State  v.  Creditor,  44  Kan.  668. 
24  Pac.  846;  and  the  exact  principle  upon 
which  these  discriminations  rest  has  bera  rec- 
ognized In  State  r.  Vandersluls,  42  Minn.  129. 
43  N.  W.  788,  and  In  numerous  cases  where 
the  authority  to  determine  what  collies  are 
"reputable  and  In  good  standing"  bu  been 
held  not  to  be  an  arbitrary  ot  mueaaonable 
authority. 

Upon  tbe  second  point  little  need  be  said. 
The  language  of  tbe  act  mtgbt  well  have  been 
more  specific,  but  It  Is  Impossible  to  suppose 
that  It  refers  to  any  other  qualifications  than 
those  appropriate  to  and  requisite  for  tbe 
practice  ot  dentistry.  To  luM  that  Otis  Ian- 
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(uage  would  permit  an  examlnatlcHi  In  as- 
tronomy, classics,  matbematlca,  or  even  In 
the  kindred  study  of  medicine,  would  be  to 
adc^t  a  forced  and  violent  construction  of 
the  law,  not  for  the  puropse  of  Bostalnlng,  but 
defeatli^  It.  The  constitutionality  of  the  act 
was  not  assailed  on  any  other  grounds  than 
those  we  have  considered,  nor  can  we  per- 
ceive how  It  could  be  otherwise  successfully 
assailed.  In  view  of  the  numerous  decisions 
of  the  supreme  court  of  the  United  States, 
where  similar  statutes  have  been  held  to  vio- 
late no  constitutional  requirement  There  Is 
no  stronger  or  clear«  exposition  of  the  law 
applicable  to  this  case  than  that  contained  In 
the  following  passage  from  the  much-clted 
and  oft-approved  case  of  Dent  v.  West  Vir- 
ginia, 128  U.  S.  114.  9  Sup.  Ot  231.  82  L. 
Ed.  623:  "The  nature  and  extent  of  the 
quatlflcatlons  required  must  depend  primarily 
upon  the  jadgment  of  the  state  as  to  tbelr 
oecesslty.  If  they  are  appropriate  to  the 
calling  or  profession,  and  attaJnaUe  by  sea- 
sonable study  or  application,  no  objection  to 
tbelr  validity  can  be  raised  because  of  their 
stringency  or  difficulty.  It  Is  only  when  they 
have  no  relation  to  such  calling  or  profession, 
or  are  unattainable  by  reasonable  study  and 
application,  that  they  can  operate  to  deprive 
one  of  his  right  to  pursue  a  lawful  vocation." 
In  Singer  v.  State,  72  Md.  4ft4,  1»  Atl.  1044, 
this  court  In  sustaining  the  act  of  1886  (chap- 
ter 43d)  regulating  the  buslaess  of  plumbers 
In  Baltimore  city,  adopted  the  language  last 
quoted,  and  added:  "No  one  questions  the 
right  of  every  person  Ui  this  country  to  fel- 
low any  legitimate  business  or  occu[>atlon  he 
may  see  fit  This  Is  a  privilege  open  alike  to 
every  one.  His  own  labor,  and  the  right  to 
use  It  as  a  means  of  livelihood,  la  a  right  as 
sacred,  and  as  fully  protected  by  the  law,  as 
any  other  private  right  But  broad  and  com* 
prehenslve  as  this  right  may  be.  it  is  subject 
to  the  paramount  right  inherent  In  every  gov- 
ernment to  Impose  snch  restraint  and  to  pro- 
vide snch  regulations  in  regard  to  the  pur- 
suit of  life  as  the  public  welfare  may  re- 
quire."  The  most  recent  expression  of  this 
court  npon  this  subject  Is  In  the  case  of  State 
V.  Broadbelt  43  Atl.  771,  rostalnlng  the  act 
creating  a  state  live-stock  sanitary  board, 
from  which  the  following  passage  may  be 
appropriately  reproduced:  "If  the  legislature 
of  Maryland  has  by  the  statute  under  con- 
sideration made  a  class  to  which  the  provi- 
sions of  the  act  were  designed  to  apply,  and 
if  that  classification  Is  just  and  reasonable, 
and  not  purely  arbitrary,  the  ruling  on  the 
demurrer  (sustaining  It)  was  wrong."  The 
same  reasons  which  apply  to  the  profession 
ef  medicine  apply  with  equal  force  to  the 
profession  of  dentistry,  which  Is  but  a  special 
branch  of  the  medical  profession.  State  v. 
Yanderluls,  42  Minn.  130,  43  N.  W.  789;  Gos- 
oeU  T.  State,  62  Ark.  231.  12  S.  W.  892; 
LonlsvlUe  Safety- Vault  ft  Tmst  Oo.  t.  Lonls- 
vtUe  &  N.  B.  Co.  <K7.)  17  &  W.  687,  14  L.  0, 
<4^  nota,  p.  tSSL  . 


We  were  Informed  at  the  argument. in  this, 
court  that  the  learned  judge  of  the  criminal 
court  expressed  himself  as  being  clearly  of 
the  opliUon  that  the  statute  is  a  valid  exercise 
of  the  legislative  iwwer.  and  that  he  sustained 
the  demurrer  only  on  the  ground  that  the  In- 
dictment does  not  negative  the  exception  con< 
talDcd  In  the  twelfth  section  of  the  statute,— 
a  ground  not  relied  on  by  the  appellee's  coun- 
sel either  below  or  In  this  court  The  mle 
that  where,  after  general  words  of  iHwhlbf- 
tlon,  an  exc^tlw  Is  created  In  a  subsequent 
clause  or  section,  it  must  be  Interposed  by 
the  accused  as  matter  of  defense,  is  too  firmly 
settled  In  this  state  to  be  questioned.  Steams 
V.  State.  81  Md.  344,  32  AU.  282;  Klefer  v. 
State,  87  Md.  BQ2,  40  AU.  377.  For  the  rea- 
sons stated,  the  judgment  will  be  reversed, 
and  the  case  will  be  remanded  for  a  new  trial. 
Judgment  reversed,  and  new  trial  awarded, 
costs  above  and  below  to  be  paid  1^  the  aik 
pellee. 


(n  HO.  2S> 

WATSON  T.  CALVBBT  BTTILDINO  ft  LOAN 

ASS^  OF  BAUTIMORig  dTT. 
(Court  of  Appeals  of  Maryland.    Mardi  22, 
WOO.) 

ATTORNBT  AKD  OUSNT— NBGLlOENCB  OF  AT- 
TORNBT— HOa-rOAOBS-^STEACT  OF  TITUI 
— ATTOBNBT'B  LIABIUTT  —  INSTaUOTIONB — 
UARSHAUNO  OF  AS8BT& 

1.  Defendant's  attorney  was  requested  to  ex- 
amine title  for  a  loan,  and  correctly  reported 
its  condition  on  October  4tb  to  the  agent  of 
I^intUC,  who  had  employed  him.  The  repent 
was  returned  to  him  by  the  agent  for  signa- 
tnre  and  date  on  the  8th  pf  October,  and  for 
an  abstract  of  title.  At  request  of  tne  agent 
be  signed  the  same,  and  prepared  an  abstract 
of  title  from  Us  notes,  without  fnrthw  search, 
dating  It  to  the  knowle^ce  and  with  consent  or 
the  agent  as  October  aih.  Between  October 
4th  and  8th  the  mortgagor  confessed  judgment 
to  a  third  party,  which  did  not  appeat  in  the 
abstract  The  evidence  was  conflfctlnK  as  to 
whether  defendant  had  been  previously  engaged 
to  act  generally  for  plaintiff,  or  had  been  spe- 
cially engaged  by  plaintiflTs  agent  to  act  only 
to  the  extent  of  examining  the  title;  it  being 
shown  that  the  agent  negotiated  the  loan,  ana 
in  other  respects  took  charge  of  the  transac- 
tion. Held  that  as  defendant  was  not  liable 
tor  failure  to  bring  the  search  down  to  the  date 
of  the  execution  ot  the  mortgage  unless  he  was 
employed  tor  that  purpose,  plaintiff  could  not 
recover  If  defendant  was  engaged  «ily  to  ex- 
amine title. 

2.  Where  an  attorney  sued  for  loss  arising 
from  his  failare  to  report  the  existence  of  a 
judgment  against  the  mortgagor  by  reason  of 
which  a  deficiencT  arose  on  sale  of  the  mort- 
gaged  premises,  defendant  was  not  entitled  to 
an  tnstmction  that  If  the  joir  found  that  the 
mortgagee  might  have  compelled  the  judgment 
creditor  to  have  collected  his  judgment  out 
of  other  property  belonging  to  the  mortgagor, 
and  failed  to  do  so,  the  mortgagee  could  not  re- 
cover, since  defendant  could  not  compel  a  mar- 
shaling of  assets  between  the  mortgagee  and 
such  jadgment  creditor. 

Appeal  from  circuit  court,  Allegany  coun- 
ty; David  W.  Sloan.  Judge. 

"To  be  officially  reported." 

Action  by  the  Calvert  Building  ft  Loan  As- 
KKlatlon  o<  Baltimore  dtj  against  Charlea 
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G.  Watson  to  recoTer  damages  for  defecd- 
anf  8  failure  to  report  a  Judgment  on  proper- 
ty examined  hj  him  as  security  for  a  loan. 
From  a  judgment  in  faror  of  plalntlfT,  de- 
fendant appeals.  Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
PAGE,  PEARCE,  FOWLER,  BOYD,  BRIS- 
COE, SCHMUGKER,  and  JONES,  JJ. 

J.  W.  Scott  Cochrane  and  George  A-  Pearre, 
for  appellauL  Cbaxles  W.  Field*  De  War- 
ren H.  Reynolds^  And  Bobwt  B.  Hwderaon, 
for  appellee. 

SCHMUCKGR,  X  This  appeal  brings  be- 
fore us  for  consideration  the  question  of  the 
liability,  under  the  circumstances  of  the  pres- 
ent case,  of  an  attorney  at  law  for  the  omis- 
sion to  discover  the  presence  upon  the  public 
records  of  a  Judgment  which  was  a  lien  upon 
a  lot  of  ground  the  title,  to  which  he  had 
been  employed  to  examine.  The  Judgment 
was  not  upon  the  record  at  the  time  when 
tbe  title  was  In  fact  examined  by  the  attor- 
ney, but  It  was  entered  by  confession  In 
the  Interval  between  his  examination  and 
the  execution  of  a  mortgage  upon  ihe  lot  to 
his  client.  The  testimony  tended  to  prove 
the  following  facta:  The  appellee  la  a  build- 
ing association  located  tn  Baltimore  city, 
and.  as  is  usual  lu  such  cases,  Its  principal 
business  Is  lending  money  upon  mortgage. 
It  does  not  confine  Its  loans  to  the  place  of 
Its  location,  but  extends  Its  transactions  to 
other  localities.  A  short  time  prior  to  Octo- 
ber 4,  1887,  one  Mary  A  Loar  applied  to  It 
for  a  loan  of  ¥700  on  mortgage  of  a  lot,  of 
land  lying  at  Midland,  In  Allegany  county. 
The  appellee  tiien,  through  D.  Ross  Metzger, 
Its  agent  at  Frostburg,  requested  the  appel- 
lant, who  resides  at  Frostburg,  to  examnle 
the  title  to  the  lot  On  October  4th  the  ap- 
pellant went  to  Cumberland,  and  made  an 
examination  of  the  title,  and  made  to  Metz- 
ger a  written  report,  which  stated  that  the 
title  was  good,  and  the  property  free  from  in- 
cumbrances except  a  mortgage  to  the  Fidel- 
ity Building  Association.  This  report  cor- 
rectly set  forth  the  state  of  the  title  at  that 
time.  Metzger  forwarded  the  report  upon 
the  title  to  the  home  office  of  the  appellee  at 
Baltimore,  where  It  was  discovered  that  the 
appellant  had  omitted  to  sign  and  date  bis 
report,  which  was  thereupon  returned  to 
Metzger  to  have  the  appellant  fully  execute 
It,  and  also  furnish  an  abstract  of  the  title. 
The  appellant,  on  being  applied  to  by  Metz- 
ger, objected  to  making  an  abstract,  saying 
tbat  he  was  not  paid  for  that;  that  be  was 
only  to  receive  five  dollars,  and  that  was  for 
searching  the  title.  Metzger  then  said,  "Ton 
bare  your  notes,  made  when  you  examined 
the  title.  Write  It  up  from  them;"  and  there- 
upon the  appellant,  on  October  8th,  in  the 
presence  and  with  the  knowledge  and  assent 
of  Metzger,  forthwith  made  up  the  abstract 
at  Frostburg.  from  his  notes  of  title  which 
had  been  made  at  Cumberland  on  the  4th  of 
October,  and  dated  both  the  abatract  and  re- 


port as  of  the  SHI  of  October,  and  handed 
them  to  Metzger,  who  transmitted  them  to 
the  appellee.  The  preparation  of  the  mort- 
gage from  Mrs.  Loar  to  the  appellee  was  not 
Intrusted  to  the  appellant,  but  It  was  prepar- 
ed at  the  home  office  of  the  appellee  In  Bal- 
timore, and  forwarded  to  Metzger  at  Fros^ 
burg,  with  directions  to  him  to  turn  It  over 
to  the  attorney,  and  instruct  him  to  see  that 
the  prior  mortgage  to  the  Fidelity  Building 
Association  was  released  before  the  new 
mortgage  was  recorded.  The  letter  contain- 
ing these  directions  closed  with  a  request  to 
Metzger  to  "look  after  the  insurance,  see 
that  the  taxes  are  paid  up  to  date,  and  any 
other  Hens,  if  any,  are  cleaned  off  the  rec- 
ord." At  the  request  of  Metzger,  the  appel- 
lant, on  October  21  st,  went  with  him  and 
Mrs.  Loar  to  the  bank  at  Frostburg,  where 
the  prior  mortgage  was  paid  off  and  released 
The  new  moi-tgage  was  then  executed  by 
Mrs.  Loar  and  ber  husband,  and  n-as  taken 
in  charge  by  Metzger,  who  transmitted  It  to 
Cumberland  for  record.  There  Is  no  evi- 
dence that  Metzger,  before  accepting  the 
Loar  mortgage,  and  placing  It  on  record,  re- 
quested the  appellant  to  bring  his  Investiga- 
tion of  the  titie  down  to  that  time,  or  to 
make  any  further  search  for  taxes  or  In- 
cumbrances. On  the  contrary,  the  evidence 
indicates  that  he  did  not  do  so,  altbongh  be 
must  have  been  aware  of  the  fact  that  no 
e.TamInatlon  of  the  title  bad  been  made  8ut>- 
sequent  to  October  4th,  and  must  have  relied 
upon  the  Investigation  made  on  tbat  date. 
Some  time  afterwards  It  was  discovered  that 
on  October  6th,  after  the  search  of  the  title 
hi}.d  been  made,  but  before  the  execution  of 
the  mortgage,  and  even  before  the  abstract 
of  titie  had  been  made  np  at  Frostburg,  and 
It  and  the  report  on  the  title  had  t>een  sign- 
ed and  dated,  Mrs.  Loar,  the  mortgagor,  had 
confessed  a  Judgment  In  favor  of  a  third 
party  for  91,300.  The  lien  of  this  Judgment 
of  course  took  precedence  over  that  of  the 
appellee's  mortgage,  and  It  so  reduced  the 
value  of  the  mortgage  that  when  it  was  fore- 
closed the  proceeds  of  sale  proved  Insuffi- 
cient to  pay  the  mortgage  debt  in  fulL  The 
appellee  then  Instituted  the  pr^nt  case 
against  the  appellant  for  alleged  negligence 
In  failing  to  report  the  Judgment.  The  tes- 
timony of  Hutcblns,  the  appellee's  agent  at 
Its  home  office  in  Baltimore,  tended  to  prove 
that  In  the  spring  of  1897  he  had  visited 
Frostburg,  and  employed  the  appellant  to  act 
as  attorney  generally  for  the  Frostburg 
branch  of  the  appellee's  business,  his  com- 
pensation to  be  ))ald  by  the  borrower  as  each 
loan  was  made;  and  that  the  appellant  bad 
accepted  the  employment,  and  that  he  had 
undertaken,  as  such  general  attorney,  to  ex- 
amine and  report  upon  the  title  In.qnestion. 
The  appellant  denied  any  employment  as 
the  attorney  generally  at  Frostburg  of  the 
appellee,  and  also  offered  the  testimony  of 
Metzger  upon  cross-examination  tending  to 
show  that  be  was  not  such  gmeral  attorney. 
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and  had  been  employed  by  If  In  only  one 
otb'er  case,  when  he  was  employed  tiirongfa 
Metxger;  that  In  the  present  case  be  had 
been  employed  by  Metzger  as  the  appellee's 
agent  simply  to  search  the  title,  which  he' 
dtd.  and  reported  correctly  thereon  at  the 
time;  that  he  was  not  given  general  charge 
or  aBperrlBlon  of  the  Loar  mortgage  loan 
transaction,  bnt  that  it  was  put  by  the  ap- 
pellee In  the  charge  of  Its  Froatburg  agent 
Metzger,  through  whom  all  of  Its  commnnl- 
catlons  to  him  were  made,  and  that  tbe  ap- 
pellant did  correctly  all  that  Hetzger  re- 
quested of  him  In  reference  to  It  Tbe  plain- 
tiff offered  but  one  prayer,  and  it  was  grant- 
ed by  tlie  court  This  prayer,  although  a 
very  long  one,  presented  In  a  correct  man- 
ner the  proposition  that  If  the  Jury  found 
that  at  and  for  some  time  prior  to  the  mak- 
ing of  the  loan  to  Mrs.  Loar  the  appellee 
had  employed  the  appellant  as  Its  local  at- 
torney for  Allegany  county,  and  he  had  ac- 
cepted the  employment  and  that  tbe  appellee 
had  referred  Mrs.  Loar's  application  for  a 
loan  to  blm  as  Its  attorney  to  examine  and 
report  npou  the  title  and  attend  to  the  mat- 
ter of  the  mortgage  loan,  he  was  liable  for 
the  loss  sustained  by  reason  of  bis  failure  to 
discover  and  report  tbe  Judgment  for  $1,300, 
even  though  they  should  find  that  Metzger, 
when  he  asked  for  an  abstract  of  title  on 
October  8th,  assented  that  It  might  be  made 
up  from  the  appellant's  notes  of  the  search 
alresdy  made.  The  appellant  defendant 
offered  two  prayers,  both  of  which  were  re- 
jected by  the  court  The  first  of  these  pray- 
ers asserted  the  proposition  that  If  tbe  Jury 
found  that  the  Appellee's  agent  Metzger,  em- 
ployed the  appellant  for  the  single  purpose 
of  examining  Mrs.  Loar's  title  to  the  lot  to  be 
mortgaged,  and  he  thereupon,  on  October  4. 
1897,  examined  the  tltle,,and  made  a  correct 
report  upon  it  as  It  then  stood,  and  famish- 
ed the  appellee's  said  agent  with  a  certifi- 
cate thereof,  the  plaintiff  was  not  entitled 
to  recover  unless  tbe  Jury  found  that  the  ap- 
pellant was  also  'employed  to  further  exam- 
ine the  title  before  the  mortgage  was  execut- 
ed, even  though  they  should  find  that  the  ap- 
pellant made  the  abstract  of  title  and  signed 
and  dated  the  certificate  on  October  S,  1897, 
with  the  knowledge  and  consent  of  the  ap- 
pellee's s&Id  agent  that  the  same  were  bas- 
ed upon  tbe  notes  of  title  made  on  October 
4th,  without  any  further  examination.  The 
appellant's  second  prayer  asserted  the  propo- 
eltioD  that  If  the  Jury  found  that  the  appel- 
lee might  bare  compelled  the  Judgment  cred- 
itor to  make  hte  money  out  of  other  property 
of  the  mortgagor,  and  failed  to  do  so,  be 
could  not  recover. 

An  attorney  at  law  Is  liable  to  his  dlent 
for  the  posseSBion  of  a  reasonable  degree  of 
skill  In  bis  profession,  as  well  as  tar  the  ex- 
ercise of  a  like  degree  of  diligence  In  the  con- 
duct of  the  transaction  about  which  he  la  em- 
ployed. If  he  fall  In  either  respect  he  will 
be  resiNniBlbte  to  bis  dient  for  tbe  loss  whtdi 


the  latter  may  sustain  therefrom.  This  re- 
sponsibility of  the  attorney,  although  ordinari- 
ly enforced  by  an  action  of  case  for  ne^lgence 
In  the  discharge  of  his  professlcHial  duties,  In 
reality  rests  upon  his  employment  by  tbe  cli- 
ent and  Is  contractual  In  its  nature.  Before 
tbe  attorney  can  be  made  liable.  It  must  ap- 
pear that  tbe  loss  for  which  he  Is  sought  to  be 
held  arose  frcHU  hta  failure  or  neglect  to  dis- 
cbarge some  duty  which  was  fairly  within  tbe 
purview  of  his  employment  In  the  present 
cose,  if  the  appellant  had  accepted  the  posi- 
tion of  counsel  generally  to  the  appellee  for  Its 
business  at  Proistburg  or  hi  Allegany  county, 
and  the  matter  of  Bfrs.  Loar's  mortgage  loan 
was  placed  in  his  charge  as  such  counsel,  to 
examine  the  title  and  give  legal  supervision 
to  tbe  consummation  of  the  transaction,  it 
was  Incumbent  upon  him  to  bring  his  search 
of  the  tltie  down  to  the  date  of  the  execution 
of  the  mortgage,  and  he  was  liable  to  the 
pellee  for  such  loss  as  was  the  result  of  his 
failure  to  discover  and  report  to  It  tbe  $1,300 
Judgment  If,  osx  the  other  hand,  tbe  appel- 
lant was  not  the  counsel  generally  for  Allega- 
ny county  of  the  appellee,  and  the  Loar  mort- 
gage transaction  was  not  placed  under  his  le- 
gal supervision,  but  he  was  simply  emirioyed 
by  Metzger,  the  agent  of  the  appellee,  to  el- 
ambie  the  title  to  Mrs.  Loar's  lot  and  he  did 
examhie  it  on  October  4, 1897,  and  made  a  cor- 
rect r^rt  of  .  bis  examination,  and  was  not 
asked  or  employed  to  bring  the  examination 
down  to  the  date  when  tte  mortgage  was  sub- 
sequently executed.  It  would  be  manifestly 
unjust  to  hold  him  liable  tor  a  loss  arising 
from  tbe  confession  of  a  Judgment  after  the 
date  of  bis  search  of  the  title.  Nor  would 
tbe  fact  that  on  October  8th  be  made  at  Frost- 
burg,  at  a  distance  from  tbe  public  recwds  of 
Allegany  county,  an  abstract  of  tbe  title,  and 
signed  tbe  certificate  which  Metzger  returned 
to  him  for  that  purpose,  and  dated  both  papers 
on  the  8th,  alter  his  situation.  If  Metzger 
knew  that  no  further  or  additional  search  of 
the  title  had  been  asked  of  or  made  by  him, 
but  that  the  abstract  was  made  up  from  the 
notes  of  his  search  made  on  October  4th,  and 
assented,  and  even  requested,  that  It  sbouM 
be  BO  made.  The  evidence  as  to  the  nature 
and  extent  of  the  appellant's  employment 
which  was  the  crucial  fact  In  the  case,  was 
qulto  conflicting.  While  the  testimony  of 
Hutchlns  toided  to  show  such  an  employment 
as  would  have  made  the  appellant  liable  for 
tbe  loss  In  question,  tbe  testimony  of  both 
the  appellant  and  Metzger  tended  to  prove  th<> 
contrary.  The  fact  that  the  appellee  did  oof 
communicate  directly  vritb  the  appellant  in 
referaice  to  Mrs.  Loar's  loan,  but.  used  Iti 
agent  Metzger.  as  the  channd  of  its  com- 
munication with  blm,  and  requested  Metzger, 
and  not  the  appellant  to  look  after  taxes  and 
other  Hens  before  recording  the  mortgage, 
tends  to  negative  the  assumption,  which  Is  a 
material  part  of  the  appellee's  prayn,  that 
the  appellant  had  undertaken  to  attend  gen- 
erally as  its  ooonsel  to  coasmnotttliic  tt» 
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mortmre  transaction.  Tbe  small  fee  char^ 
ged  by  tbe  ai^ellaat  for  bis  services,  and  tbe 
attitude  which  be  assumed  wben  asked  to  pre- 
pare an  abstract  of  title,  before  anything  was 
known  of  tbe  Judgment,  tended  to  peove  that 
he  at  least  did  not  regard  himself  as  charged 
with  tbe  dn^  of  a  farther  ezandnation  of  the 
title.  Tbe  fact  tbat  the  agent,  Metzger.  did 
not  resent  oc  oldect  to  this  attitude  of  tbe 
ai^idlant,  bat  acqnlesced  In  It,  tends  to' 
strengthen  the  contentJoa  of  tbe  appellant 
that  be  had  not  general  diazge  of  the  trans- 
action, but  was  only  ejqiected  to  make  socb 
Investlgatton  as  Uetager  asked  of  bim.  Tbe 
case  thus  presented  c^posite  and  conflicting 
theories  as  to  the  natm»  and  extent  of  tbe  ap- 
pellant's employment.  In  siqipivt  at  wbteh  the 
evidence  was  also  opposite  and  conflicting. 
Under  such  drcomstances  each  par^  was.  If 
be  reqnested  It,  entitled  to  have  the  Until 
pngposltlon  iqwn  which  hli  Hieory  of  tbe  case 
was  fbnnded  pat  befm  the  jary  in  an  instme- 
tloa  from  the  court  setting  forth  the  proposi- 
tion, and  dedaring  what  facts  It  -was  neces- 
lary  fiff  tbe  Jnry  to  And  from  the  evidence  In 
tbe  case  ta  order  to  sustain  It.  Bnreka  Fer- 
tilising Oo.  of  Cecil  Go.  V.  Baltimore  Coiner, 
Smelting  ft  Boiling  Co.,  78  Md.  188,  27  Atl. 
10S6.  The  appfdiee's  theory  of  tbe  case,  as 
expressed  1^  his  cotmsel,  was  given  to  the 
Jury  by  tbe  gnmUng  of  bis  ^vyer.  We  think, 
without  meaning  to  Intimate  any  opinion  as 
to  the  weight  or  fbe  prepcMideTance  of  the  evl- 
ieace^  that  the  lyipellant  was  entlfled  to  have 
bad  bis  theory  of  the  case  also  put  befm  tbe 
Jury  by  granting  bis  first  prayer,  which  the 
conrt  nijected.  Tbe  ajnwUant's  second  prayer 
was  properly  r^ected.  If  he  was  llaUe  tm 
the  loss  arising  from  the  deficiency  of  the 
mortgage  security  by  reason  of  his  negligence 
In  discovering  and  reporting  to  bis  dlent  the 
existence  of  the  Judgment  which  rendered  de- 
ficient tbe  security  that  would  have  otherwise 
been  ample  to  pi^  the  mortgage  debt,  be 
could  not  require  the  appellee  to  exhaust  all 
of  Its  roqedles  against  the  mortgagor  before 
enforcing  tbe  llablU^  of  the  i^nllant  This 
Is  not  the  case  of  a  creditor  having  a  lloi  np- 
ot  two  funds,  with  a  snbseqnent  creditor  hav- 
ing a  lien  upon  only  one  of  the  same  two 
funds;  which  would  ratltle  the  latter  to  re^ 
quire  the  ftvmer  to  first  reaort  to  that  fund 
whldi  la  not  common  to  both.  No  r^tat  to  a 
marshaling  of  assets  arises  ont  of  the  present 
eontrovMsy.  As  tbe  llaUlIty,  it  any  there  he, 
of  tbe  appellant,  rdates  to  tbe  sufficiency  at 
tbe  mortgage,  whldi  is  a  nenrlty  fbr  the  debt, 
hli  ritnatloQ  Is  In  io  ter  tbat  of  a  surety  ttat 
be  would  have  been  entitled,  upon  the  pay- 
ment by  bIm  of  the  debt  to  an  assignment 
from  tte  wdlee  of  the  debt  and  mortgage, 
and  thus  afforded  an  f^vortnnHy  to  exhaust 
the  other  property  of  the  debtor;  but  he  had 
no  right  to  reqpire  the  appdlee  to  first  ex- 
haust such  other  property.  Because  of  the 
enor  in  refusing  to  grant  the  ainiellaatfs  first 
prayer,  the  Judgment  will  be  reversed,  and  tbe 
cause  mnanded  for  a  new  triaL 
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GUEST  V.  OOMUISSIONEBS  OF  C&UBCli 
BILL. 

(Court  of  Appeals  of  Maryland.   Peb.  Ifi, 

1900.) 

MDNICIPAXf  CORPORATIONS— 8TRB«T  GRADES 
— SURFACB  WATBR^DIVERSION— PIAAOINO— 
HOTIOB— VBNUB. 

1.  In  an  action  againit  a  municipal  corpmta- 
tion,  a  complaint  alleging  that  defendant,  in 
grading  Its  atrfrets,  diverted  the  natoral  drain- 
age of  the  surface  water  of  the  town  so  as  to 
throw  much  larger  quantities  thereof  on  appel- 
lant's lot  than  formerly  fell  thereon,  and  caoaed 
large  Quantities  of  water,  dirt,  and  filth  from 
other  parts  of  the  town  to  accnmnlate  in  the 
street  Id  front  of  plalntUTs  lot  to  such  an  nctent 
as  to  cnate  a  aolsance,  was  not  demurrable  tor 
tafiDre  to  allege  tbat  such  w«k  was  netfismt- 
ly  or  anaklilfuly  done. 

2.  Where  a  municipal  corporation  eo  dianged 
the  grade  of  Its  streets  as  to  divert  Ita  natural 
dralnwe,  and  dlschane  on  plalntUTs  tot  large 
ouantiues  of  water,  filth,  and  dirt,  a  complaint 
m  an  action  for  such  Injury  was  not  demurrable 
for  failure  to  allege  that  tbe  corporation  had 
knowledge  or  notice  of  tbe  Injur;  complauned 
of^  since,  being  en  original  vrrongdoer,  it  was 
not  entiued  to  notice  before  being  sned  ff»r  In- 
Jury  resulting  from  Its  wrongful  act. 

8.  Where,  in  an  action  against  a  municipal 
corporation,  the  auit  was  entitied  in  a  certain 
county,  and  two  counts  of  the  dedaration  al- 
leged that  the  place  where  the  Injnrr  occurred 
was  located  In  such  county,  tM  oedarmtion 
Bufflciently  disclosed  the  venue. 

Appeal  from  circuit  court,  Queen  Anne's 
county;  James  A.  Pearce,  Judge. 

"To  be  officially  reported." 

Action  by  Joseph  Guest  against  ttie  com- 
missioners of  Church  HIU.  From  a  Jodg- 
ment  In  favor  of  defendant,  plalntlfl  appeals. 
Revened. 

Argued  before  McSHBRBT,  C.  and 
PAOB.  FOWLER.  BOTD,  JONES.  BRIS- 
COE, and  SCHSnrCKBB,  JJ. 

Junes  P.  Gorter,  Hope  H.  Burc^  and 
Thomaa  J.  Keating,  for  vpdUmt  Bdwtn 
H.  Brown,  for  aiq^tilee. 

BGHMCCKBB,  J.  The  appellant,  who  la 
the  owner  of  an  Improved  lot  of  gnmnd 
abutting  on  a  publle  street  In  th»  town  of 
Church  Hill,  sued  tbe  ^pellee  for  so  chang- 
ing the  grade  of  the  streets  of  tbe  town  a«  to 
divert  its  natural  drainage,  and  collect  from 
other  parts  of  tbe  town,  and  discharge  upon 
his  lot,  large  quantities  of  water,  filth,  and 
dirt  The  declaration  filed  in  the  caae  con- 
tained four  cotmta  Tbe  first  and  fourth 
counts  arerred.  In  snlMtance^  that  f ormeriy 
only  a  small  quantity  of  water  drained  np- 
aa  and  ow  the  appellant's  lot,  but  the  ap- 
pellee had  reeoitly  changed  the  grade  of  Its 
streets,  and  diverted  their  natural  drainage 
to  such  an  extent  as  to  collect  Into  artificial 
drains  and  gutters  ahd  throw  upon  the 
lot  00  per  cent  of  the  dr^nage  of  tbe  entire 
town,  composed  of  water,  mod,  and  filtb. 
These  two  connts  also  contained  an  aflbma- 
tive  allegation  that  the  work  at  grading  the 
streets  and  constructing  the  drains  and  gn^ 
ters  had  been  negligently  and  nnskUIfuIly 
done  by  the  appellee.  The  second  and  third 
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coDDts  do  not  allege  that  the  work  upon  the 
streeta  had  been  negligently  or  ansklllfnlly 
tlone.  The  gravamen  of  the  second  la  that 
by  the  change  of  grade  In  the  streets  the  nat- 
ural drainage  of  the  surface  water  of  the 
town  was  so  dlTerted  as  to  throw  much 
larger  quantltlea  thereof  on  the  appellants 
lot  than  formerly  fell  thereon.  The  grievance 
alleged  by  the  third  was  that  the  change 
made  by  the  appellee  In  the  grade  and  drain- 
ing of  the  streets  diverted  from  their  natural 
flow  and  collected  from  other  papts  of  the 
town  large  quantities  of  water,  dirt,  and 
filth,  and  caused  them  to  accnmolate  In  the 
street  In  front  of  the  appellant's  lot  to  snch 
an  extent  as  to  create  a  nuisance,  for  the  re- 
moval of  which  the  appellee  made  no  provi- 
sion. The  appellee  joined  issue  on  the  first 
and  fourth  counts,  and  demurred  to  the  sec- 
ond and  third.  The  court  below  sustained 
the  demurrer.  The  case  went  to  trial  on  the 
Issue  joined,  and,  the  appellant  tailing  to 
prove  negligence  on  the  part  of  the  appellee 
in  executing  the  work  In  question,  the  ver^ 
diet  and  Judgment  were  for  the  defendant, 
and  the  plaintiff  appealed.  The  appeal,  there- 
fore, brings  up  for  review  the  action  of  the 
circnlt  court  In  sustaining  the  demurrer  to 
the  second  and  third  counts  of  the  declara- 
tlon,  which,  for  the  sake  of  greater  clear- 
ness, we  here  insert  In  full.  They  are  as  fol- 
lows: "(2)  And  for  that  the  defendant  for 
a  long  time  heretofore  has  used  the  lot  of 
the  plaintltt  la  Church  HUB,  against  the  pro* 
test  of  the  plaintiff,  as  a  common  drain  or 
sewer  for  the  town,  and  by  draining  its 
streets  In  a  manner  different  from  the  way  in 
which  thb  same  formerly  natnrally  drained 
a  mncb  larger  force  of  water  now  falls  up- 
on the  said  lot  of  the  plalntUf  than  formerly 
teU  thereon,  and  the  plaintiff  has  laid  out 
and  expended  large  sums  of  money  In  repair- 
ing and  erecting  foundations^  walla,  and  piers 
to  aTOld  and  to  repair  damage  constantly 
caused  by  this  act  of  the  defendant;  and  the 
defendant,  by  the  exercise  of  care  and  dili- 
gence, could  hare  prevented  tills  damage 
which  the  plaintiff  has  In  the  past  sustained 
and  now  sustains  by  reason  of  the  Improp- 
er subjection  of  the  plaintiff's  land  to  the 
uses  and  purposes  of  the  defendant  (8)  And 
for  that  the  plaintiff  Is  the  owner  of  a  cos 
tiUn  lot  of  land  lying  on  the  westerly  ride 
of  the  road  or  street  leading  through  the 
town  of  Church  Hill,  In  Queen  Anne's  coun- 
ty, to  CentrevUle,  which  said  lot  of  land  Is 
Improved  by  a  blacksmith  and  wheelwright 
shop,  the  same  forming  a  valuable  pn^rty, 
and  tbrongta  and  over  and  on  said  lot  of  land 
of  ttie  plaintiff  cmly  a  small  amount  of  snr> 
face  water  formerly  drained;  and  the  waters 
from  the  center  of  said  town  never  passed 
over  or  drained  upon  or  through  the  plain* 
tiff's  lot,  but  the  defendant,  by  changing  the 
former  natural  drain  of  tiie  streets  and  lots 
of  said  town,  and  by  cutting  down  a  hill 
wbldi  formeriy  prerwted  such  waters  as 
stood  In  otter  parts  o(  ttia  town  from  Hum- 


Ing  through  the  plalntiflTs  lot,  which  said 
changes  so  made  In  grading  and  leveling  said 
town  caused  large  bodies  of  water,  fllth,  and 
dirt  to  accumulate  In  the  road  and  street  in 
front  of  the  plaintUTs  said  lot,  at  times  from 
six  Inches  to  two  feet  in  depth,  which  said 
water,  filth,  and  dirt  were  forced  In  plaintiff's 
house,  and  over  and  upon  his  lot  of  land;  and 
althoi^h  it  was  the  duty  of  the  defendant, 
under  its  charter,  to  remove  and  provide  for 
the  removal  of  snch  an  obstruction  and  nui- 
sance as  this  body  of  water,  filth,  and  dirt 
at  Ito  own  Expense,  yet  the  defendant  wholly 
disregarded  Ito  duty  in  this  respect,  whereby 
plaintiff  suffered  great  loss  and  damage." 

It  does  not  appear  from  the  record  what 
corporate  powers  were  granted  to  the  appellee 
by  the  legislature,  but  as  the  case  was  ar- 
gued upon  the  theory  that  It  had  adequate 
powCT  to  change  the  grade  of  Its  streets  at 
discretion,  we  will  assume  sudi  to  be  the  fact 
The  powers  and  responsibilities  oi  municipal 
corporations  tn  dealing  with  the  surface  wa- 
ter and  drainage  have  been  the  subject  of 
bequoit  discussion  in  the  courts,  and  the  re- 
sulting dedslons  have  not  been  altogether  har- 
monlons.  All  of  the  anthnities  agree  that 
snch  a  corporation,  having  invper  l^clslative 
authority  for  that  purpose,  may,  from  time 
to  time,  at  Ite  discretion,  change  the  grade  of 
ite  streets,  and  It  will  not  be  liable  for  Inci- 
dental or  consequential  Injury  to  abutting 
lands  resulting  therefrom,  whether  arising 
from  surface  water  or  from  the  change  In 
elevation  of  the  lot  with  refer«ice  to  tibe  bed 
of  the  street  In  snch  caaea.  If  tiie  woA  be 
done  with  care,  so  as  to  avoid  unnecessary  in- 
jury to  adjacent  properly,  and  there  be  no  In- 
vaskm  of  snch  property,  fts  owners  must  suf- 
fer the  Injury  resulting  from  the  work  thus 
done  to  ivomote.tbe  irabllc  w^ara  Mayor, 
etc  Willison,  SO  Md.  147.  148;  Kelly 
Mayor,  etc,  66  Md.  171,  8  Atl.  CM;  O'Brien  r. 
Railroad  Ot>..  74  Md.  878,  874,  22  AtL  141.  18 
L.  B.  A.  126;  Bfayor,  ete.,  t.  Cowen,  68  Md. 
468.  41  AtL  911.  If.  however,  by  the  eleva- 
tion and  improvement  of  Ite  streete  and  the 
CMistruction  of  artlfldal  gutters  and  drains  a 
municipal  corporation  divert  the  surface  wa- 
ter of  a  conslderaUe  terrltwy  frau  ite  natural 
flow,  and  throw  It  upim  an  abutting  lot,  or  col- 
lect it  In  ▼<dume  on  the  street  In  front  of  the 
lot,  whence  it  cannot  escape  except  by  flowing 
orer  the  lot,  the  better  authorities  agree  that 
such  action  amounts  to  an  invasion  at  the 
prenilses,  and  rendos  the  corporation  liable 
tot  the  injury  caused  therAy'  Btifert  t.  01^ 
of  Brooklyn,  101  N.  T.  186.  4  N.  fl.  821; 
Byrnes  T.  Oily  of  Oohoea,  67  N.  T.  207;  Noo- 
nan  v.  Olty  of  Albany,  79  N.  T.  475;  Field  v. 
Inhabitante  of  West  Orange,  36  N.  J.  Eq.  118; 
aBrlen  t.  City  of  St  Paul,  26  Minn.  83S; 
Ashley  v.  City  of  Port  Huron,  85  Mich.  296; 
Patoka  Tp.  v.  Hc^klns,  181  Ind.  142,  80  N.  R. 
896;  Din.  Mnn.  Corp.  »  lOSl,  10B2.  The  lia- 
bility of  the  corporation  tn  such  cases  does 
not  arise  from  negligence  In  doing  the  work 
npon  the  streets  or  futtcca.  Tba  bdnry  Is  re- 
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faided  u  the  direct  remit  of  tbe  corporate  act 
wblGb  le  la  tbe  nature  ot  a  treiq;n8s  b7  the 
oociwrattoil  upon  tbe  occupation  and  eoJ(9- 
ment  of  the  premises  by  tbelr  owner.  In 
Pomp^  T.  Canal  Go,  18  WalL  160,  20  L. 
Bd.  607.  It  was  held  that  the  orerflowlng  of 
tbe  landa  of  an  hidlrldoal  with  water  br  the 
public  antboritles  for  public  benefit,  under 
statutes  authorising  it  to  be  d<me.  Is  such  a 
taldns  of  tbe  land  for  pnUlc  use  as  demands 
ctH&peosatlon  under  the  constitutional  prort- 
slon  that  prtrate  pn^terty  shall  not  be  taken 
for  public  use  without  just  compensation. 
Judge  Cooley.  In  Ashley  t.  Oty  of  Port  Hu- 
ron, supra,  says  that  the  propert7  right  of  a 
private  Individual  In  his  land  Is  as  mbcb  ap- 
propriated by  poturlng  upon  It  a  flood  of  water 
sj  by  an  actual  taking  of  It  tat  streets  or 
buildings.  Tbia  court  has  followed  the  doc- 
trine announced  In  tbe  cases  which  we  have 
dted.  In  Hltchlns  v.  Mayor,  etc.  68  Md.  118. 
11  Atl.  826,  the  court,  after  a  full  review  of 
the  subject,  say:  "If,  then,  It  be  true— as  It 
clearly  Is  upon  unquestioned  authority—that 
the  corporation  canoot  thus  divert  the  flow  of 
surface  water,  concentrate  It  in  volume,  and 
empty  It  upon  private  property  without  be- 
coming liable,  it  must  follow  that  there  is  a 
'  duty  incumbent  upon  the  corporation  to  pro- 
vide by  adequate  means  for  passing  oft  the 
water  thus  concentrated  In  volume  so  aa  to 
avoid  doing  damage  to  private  proper^.  *  *  * 
For,  as  was  said  by  the  court  of  appeals  of 
New  York  In  the  case  of  Noonan  v.  City  of 
Albany,  79  N.  Y.  470,  a  municipal  corporatl<Hi 
has  no  greater  right  than  an  Individual  to  col- 
lect the  surface  water  from  its  lands  or  streets 
Into  an  artiQcIal  channel,  and  dlsctiarge  It  up- 
on tbe  land  of  another;  nor  has  It  any  Im- 
munity from  legal  responsibility  for  creating 
or  maintaining  a  nuisance."  In  the  Hltchins 
Oase  no  negligence  on  the  pert  of  the  dty 
was  alleged  In  changing  the  grade  of  the 
streets  or  In  constructing  the  drains  or  gut- 
ters by  means  of  which  tbe  surface  water 
was  diverted  from  other  localities  and  collect- 
ed in  front  of  the  plaintlfTB  premises,  whence 
It  overflowed  bis  pr<^rty.  There  was  negli- 
gence alleged  in  failing  to  construct  a  suffi- 
cient culvert  to  carry  ofT  the  water  from  In 
front  of  the  plaintiff's  premises.  The  court 
held  the  city  to  be  liable  because  the  collect- 
ing of  the  water  in  front  of  tbe  plaintiff's  lot 
"constituted  a  nuisance,  and,  as  such.  It  was 
certainly  the  duty  of  tbe  defendant  to  remove 
It,"  and  It  failed  to  discharge  that  duty.  The 
dty  was  as  dearly  liable  for  creating  the  nui- 
sance as  it  was  for  maintaining  or  faHtng  to 
remove  It  See,  also,  Mayor,  etc.,  v.  Merry- 
man,  86  Md.  592,  89  Atl.  93.  If,  in  the  pres- 
ent case,  the  appellant  can  prove  tbe  allega^ 
tlons  contained  In  the  two  counts  which  were 
demurred  to,  he  is,  under  the  autborltlee 
which  we  have  dted,  entitled  to  recova  for 
the  Injury  done  to  his  pr(^rty.  The  demur- 
rer should  therefore  have  been  overruled. 

The  appellee  also  contended  that  the  two 
counts  demurred  to  were  bad  because  they 


did  not  aw  that  the  appellee  had  knowledge 

or  notice  of  the  injuir  com^alned  of.  If  a 
person  who  has  not  constructed  a  work  which 
is  a  nnlsaace  or  ounes  damage  comes  Into 
possession  of  It,  he  la  entitled  to  Imowledge  or 
notice  of  Us  injnrlons  character,  and  an  ap- 
portunlty  to  abate  it.  before  be  can  be  held 
liable,  but  the  original  wnmgdoer  Is  not  tati,' 
tied  to  any  notice  before  being  sued  for  the 
Injury  caused  b^  bis  own  act.  Bank  t.  Bfao- 
lon.  87  Md.  68.  39  AU.  90;  Kastman  v.  Manu- 
facturing Oow,  44  N.  H.  144;  Lion  v.  Hallway 
Co.  (dedded  by  this  court  at  the  October  term, 
1808)  44  AtL  1046.  In  the  present  case,  ap- 
pellee, being  the  original  wrongdoer,  was  not 
entitled  to  notice^ 

Neither  are  the  counts  In  question  bad  be- 
cause no  venue  Is  laid  In  them.  '  Tbe  suit  is 
entitled  in  the  circuit  court  tar  Queen  Anne's 
county,  and  in  the  first  and  third  counts  the 
town  of  Church  Hill,  where  the  facts  consti- 
tuting the  cause  of  action  occurred.  Is  stated 
to  be  In  Queen  Anne's  county.  The  body  of 
the  dedaration  distinctly  shows  that  the  place 
where  the  Injury  was  done  lies  in  Queen 
Anne's  county,  and  that  sufficiently  discloses 
the  venue.  Commissioners  v.  Wise,  71  Md. 
57.  18  Att  81.  The  order  sustaining  the  de- 
murrer  will  be  reversed,  with  costSi  and  the 
cause  remanded  for  a  new  trial 


(W  Md.  M> 

BLLINOER  ct  al.  T.  HAYOB,  BTC,  OF 
'  BALTIHOBB. 

(Court  of  Appeals  of  Maryland.  Feb.  15,  1900.) 

A  PPBAL-OBLAT— DBGULRATION— DBUURRB&- 
NBW  DECLARATION— WAIVER  OF  ERROR— 
FINAL  J U DOM BNT^aSVIBW  OT  RUUNO  ON 
DBHURRBB. 

1.  Tliat  the  transcript  ot  a  record  on  appeal 
was  not  sent  to  the  supreme  court  witbin  three 
months  from  the  date  of  the  appeal  was  not 
groan d  tor  dismissing  the  appeal,  where  affida- 
vits ot  tbe  derk  of  the  court  from  whldi  the 
appeal  was  taken,  and  of  his  deputy,  not  con- 
troverted, exonerated  the  appellant  from  bnit 
in  the  delay. 

2.  Where  a  demurrer  to  plalntlffii'  declaration 
was  sustained,  and  they  filed  a  new  declaration, 
and  trial  was  had  thereon,  the  ruUns  on  the 
demurrer  could  not  be  reviewed  on  appeal  from 
the  Judgment,  since  plaintlAi,  by  fillne  the  sec- 
ond declaration,  waived  any  crrer  In  the  nUng 
on  tbe  first  declaration. 

3.  Where  there  are  questions  on  demorrer. 
and  also  Issues  of  fact,  involved  in  tiie  trial 
of  a  case,  and  tbe  demurrer  Is  determined  ad- 
versely to  tbe  party  appealing,  and  verdict  and 
Judgment  are  against  him  on  tbe  facts,  an  ap- 
peal from  the  final  judgment  takes  the  rowng 
on  the  demorrer  np  ftw  review. 

Appeal  from  superior  court  at  Baltimore 

city;  J.  Upshur  Dennis,  Judge. 

"To  be  officially  reported." 

Action  by  Julian  O.  Elllnger  and  another 
against  the  mayor  and  city  council  of  Balti- 
more. From  a  Judgm«it  In  favor  of  defend- 
ant, complainants  appeal.  Dlsmlased. 

Argued  before  McSHSBRY,  C.  J.,  and 
FOWLEB,  PAGBV  PBABOE^  SGHMUCKUB. 
and  JONBS,  JJ. 
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William  A.  Fisher  and  J.  Piper,  fw  ^pet 
luta,  Jobn  V.  L.  Fludlay.  for  ^peUe«k 

JONES,  J.  Is  tbiB  caie  a  motion  h«i  been 
submitted  upon  the  part  of  the  appellee  to 
dlemlsB  the  appeal,  based  upon  two  gronods: 
First,  that  the  transcript  of  record  was  not 
lent  np  to  this  court  within  three  months 
from  the  date  of  the  appeal  taken;  secondly, 
that  the  record  here  presents  no  qnestlcm  (or 
the  consideration  of  the  appellate  conrt  The 
first  ground  of  tbe  motloj  is  disposed  of  by 
the  affidavits  produced  by  the  appellants,  and 
made  by  the  clerk  of  the  superior  court  from 
which  this  appeal  comes,  and  his  deputr, 
which.  In  the  absence  of  counterralllog  evi- 
dence, are  sufficient  to  exonerate  the  appel- 
lants from  fault  in  the  delay  of  the  transcript 
of  record.  Blzler  t.  Sellman,  77  Md.  494,  27 
Atl.  137;  Brown  v.  RaTcnscraft,  8S  Md.  216, 
44  AU  170;  Baldwin  v.  Mitchell  86  Md.  S79. 
38  Atl.  775.  In  considering  tbe  second  ground 
of  the  motion,  a  scrntlny  of  tbe  record  wlU 
be  requisite.  That  ^owa  the  action  In  thl« 
case  to  have  been  begun  below  by  the  appel- 
lants on  the  12tb  day  of  August.  1885,  when 
they  filed  in  the  superlM-  court  the  titling 
Thereafter  they  filed  their  narr.,  consisting  of 
a  single  count  and  condudiDg  with  a  claim 
of  $10,000  damages.  To  this  the  defendant 
(appellee  here)  pleaded  the  general  Issue,  and 
issue  was  Joined.  Thereafter  the  plaintiffs, 
with  leart  of  the  court  amended  the  dedara^ 
tloL  by  filing  what  are  styled  In  the  record 
"first  and  second  additional  couDts."  To  these 
last-named  counts  the  defendant  demurred. 
On.  July  19,  1896,  the  eotiy  appears  In  tbe 
record  as  an  order  by'  the  court  "that  tbe 
demurrer  to  the  narr.  in  this  case  be,  and  the 
same  Is  hereby,  sustained,  with  leave  to  plain- 
tiffs to  file  an  amended  narr."  On  the  29th 
of  September,  1^  tbe  plaintiffs  filed  what 
appears  In  the  record,  eo  nomine,  aa  an 
"amended  declaration,"  which,  In  Its  stmC' 
tuTb,  Is  a  complete  narr.,  with  the  usual 
(ormaJ  commencement  of  suit,  containing  six 
counts,  numbered  consecutively  from  1  to  6, 
and  concluding  with  the  claim  of  $6,000 
damages.  To  this  declaration  the  general  Is- 
sue wafi  pleaded,  followed  by  a  Joinder  of  la- 
•n&  Afterwards  this  plea  was  withdrawn, 
and  a  demurrer  was  entered  to  the  narr., 
which  being  overmled,  the  defendant  pleaded 
the  general  Issue  and  llmitdtlons.  These 
pleas  went  to  issue,  and  upon  the  Issues  so 
Joined  the  case  was  tried,  and,  the  verdict 
and  Judgment  being  In  favor  of  the  defendant, 
the  plaintiffs  appealed.  The  record  contains 
only  the  pleadings  to  which  reference  has 
been  made,  and  the  entry  of  the  verdict  and 
Judgment;  and  the  question  presented  upon 
the  motion  under  consideration  is,  does  tbe 
appeal  here  bring  up  (or  review,  as  the  idaln- 
tlffa  claim  it  does,  the  ruling  of  the  court  be- 
low on  the  demurrer  to  the  two  additional 
connts  added  by  amendment  to  the  original 
narr,.?  This  question  must  be  determined  ad- 
versely to  tbe  contsntloo  oi  the  appellants. 


From  what  la  disclosed  by  tbe  record,  tbe 
plaintiffs  must  be  held  to  have  abandoned 
tbelr  case  as  made  by  the  original  narr.,  and 
to  have  waived  their  right  of  appeal,  or, 

ratber,  not  to  have  put  themselves  in  a  posi- 
tion to  appeal  from  the  adverse  ruling  of  the 
court  upon  tbe  demurrer  thereto.  They  did 
not  submit  to  Judgment  upon  the  demurrer, 
not  did  they  simply  amend  tbe  original  narr. 
as  to  the  matter  which  the  court  bad  found 
obnoxious  to  the  demurrer,  nor  did  they  at- 
tempt to  incorporate  new  matter  Into  the  orig- 
inal pleading  by  way  of  adding  additltmal 
counts  thereto^  but  proceeded,  upon  the  leave 
of  the  court  which  accompanied  Its  ruling 
here  in  question,  to  file  an  entirely  new  decla- 
ration, complete  Lu  itself,  presenting  through- 
out a  condition  of  case,  as  a  basis  o(  suit 
materially  variant  from  that  set  out  In  the 
orlgiual  narr.,  and  concluding  with  a  new 
and  different  claim  of  damages.  It  Is  appar- 
ent that  tbe  amended  declaration  was  an 
entire  substitution  for  the.  original  narr.,  and 
that  the  trial  of  tbe  case  proceeded,  and  the 
Issues,  both  of  law  and  fact  were  determined, 
entirely  with  reference  to  the  state  of  plead- 
ing beginning  with  and  following  the  filing  of 
tbe  "amended  declaration."  The  amendment 
by  way  of  the  "amended  declaration"  was 
pleading  de  novo,  which  withdraw^  from  the 
case  the  pleadings  for  which  the  new  plead- 
ing is  substituted,  according  to  repeated  de- 
cisions of  this  court  Mitchell  T.  Williamson. 
9  GUI,  71;  Norwood  v.  State,  4fi  Md.  68; 
Lake  v.  Thomas,  84  Md.  608.  36  AtL  437;  2 
Poe,  PI.  &  Prac.  {  189.  It  Is  true,  as  urged 
on  behalf  of  the  appellants,  that  where  there 
are  questions  upon  demurrer  and  also  Issuei 
of  fact  Involved  In  tbe  trial  of  a  case,  and  tbe 
demurrer  Is  determined  adversely  to  tbe  party 
appealing, ,  and  the  verdict  and  Judgment  are 
also  against  blm  on  tbe  issues  of  fact  an  ap- 
peal from  the  final  Judgment  brings  up  for  re- 
view the  ruling  on  the  demurrer.  Tbe  rule  Is 
so  stated  in  1  Poe,  PI.  &  Prac.  I  707,  and 
Its  application  Is  Illustrated  In  the  cases  of 
Lawson  v.  Snyder,  1  Md.  77;  Tucker  v.  State, 
11  Md.  322;  Schlndel  v.  Suman,  13  Md.  310; 
Avirett  T.  State.  76  Md.  510,  2S  AU.  676,  967. 
These  were  all  cases,  however,  which  were 
tried  and  went  to  final  Judgment  upon  tbe 
original  pleadings,  and  presented,  when  they 
came  to  be  reviewed  on  appeal,  no  question 
as  to  withdrawal  of  pleadings  by  amendments 
made,  or  as  to  the  state  of  pleadings  upon 
wblch  tbe  cases  were  tried.  In  the  case  of 
Gardiner  t.  Miles,  6  GUI,  M,  tbe  defendant, 
after  having  twice  amended  his  pleas  and 
pleaded  anew,  again,  upon  leave,  so  amended 
by  filing  two  pleas,  to  the  first  of  wblch  tbe 
plaintiff  Joined  issue,  and  to  the  second  de- 
murred. The  defendant  then  obtained  leave 
to  amend,  and  filed  pleas  numbered  3,  4,  and 
5,  as  additional  pleas.  Judgment  being  against 
the  plaintiff,  he  appealed,  and  It  was  held 
tbat  the  defendant  In  making  his  last  amend- 
ment had  not  withdrawn  the  second  pica  of 
the  next  preceding  pleading,  but  this  was 
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put  upon  the  ground  that  the  last  amendment 
was  a  part  of  the  last  preceding  pleading,  and, 
baring  been  to  Indicated  by  the  defendant  hj 
filing  bla  pleas,  by  nmnbering  and  dealgna- 
tlon,  as  additional  pleas,  the  intention  was 
shown  not  to  withdraw  the  preceding  plead- 
ing, but  to  Incorporate  the  amendment  with 
It,  BB  a  part  thereof.  The  case  most  in  point 
hi  its  application  to  the  question  here  under 
consideration  Is  that  of  Stoddert  t.  Newman, 
7  Har.  &  J,  251,  where,  the  plaintiff  baring 
demurred  to  one  of  the  pleas  of  the  defend- 
ant, the  demorrer  was  overruled,  and  leave 
was  afterwards  given  to  the  plaintiff  to 
amend,  whereupon  he  filed,  as  was  done  in  this 
case,  ft  new  declaration,  upon  whldi  issues 
were  made  up,  and  the  case  tried.  The  ver- 
dict and  judgment  being  against  the  plaintiff, 
upon  appeal  by  him  It  was  Insisted  that  the 
ruling  upon  the  demurrer  (judgment  on  the 
demurrer,  which  appears  to  have  been  en- 
tered,  not  having  been  stricken  out)  was  open 
for  review;  but  the  court  said  that  the  Judg- 
ment on  the  demurrer  did  not  appear  **to  be 
embraced  In  ttie  appeal  taken  In  the  case  by 
the  plaintiff,"  and  gave  as  the  reason  that, 
"sabseqoent  to  Its  being  pronounced,  all  the 
pleadings  that  led  to  the  demurrer  underwent 
an  ftmendment  on  his  motion,  which  would 
hardly  have  prevailed  if  a  design  of  appeal- 
ing had  then  been  avowed  by  him.  In- 
deed, his  very  motion  to  amend  implied  his 
acquiescence  In  the  court's  decision,  and  Is  to 
be  considered  a  waiver  of  his  right  of  appeal. 
If  it  could  be  exercised  after  the  pleadings 
anterior  to  the  demurrer  had  given  place  to 
the  new  or  amended  pleadings."  According, 
therefore,  to  what  has  been  Indicated  by  this 
conrt  as  the  correct  rule  of  practice  In  cases 
Involving  amendment  and  change  of  plead- 
ings, the  ruling  of  the  court  below  upon  tbe 
demurrer  In  this  case  Is  not  brought  up  on  this 
appeal  for  review  here,  and,  there  appearing 
no  other  question  in  tbe  record  for  the  con- 
Blderatloo  of  this  court,  the  motion  of  the 
appellee  most  prevail,  and  the  appeal  will  be 
dlsmlMed. 

(90  Hd.  on 

OABBOLL  T,  HTrrrON  et  aL 

(Coort  of  Appeals  of  Maryland.  Feb.  9,  1000.) 

OONTEOL  OP  RECORD  ON  APPBAL— TNTIRnnt- 
■NCB  OP  APPBLLED-STRIKINO 
CASE  PROM  DOCKET. 

Where  an  appeal  was  taken  December  19, 
1809,  and  appellee  filed  a  tranBcrlpt  of  the  rec- 
ord Jannary  8,  1904X  and  procured  the  cause 
to  be  docketed  tor  the  January,  1900,  term  of 
the  eouTtf  the  time  allowed  by  law  and  the 
rules  of  conrt  to  appellant  to  perfect  his  appeal 
and  transmit  the  transcript  bad  not  expired; 
and  hence  appellant  was  entitled  to  have  the 
case  stricken  from  the  docket  on  motion,  and 
remanded  to  the  trial  court,  in  order  that  he 
might  prepare  and  transmit  the  record. 

Aii^eal  from  circuit  conrt,  Baltlmwe  eoun- 

*To  be  officially  reported." 
Action  by  Celeste  M.  Button  and  others 
against  Jc^  N.  CamdL   From  a  Judgment 


In  favor  of  plaintiffs,  defendant  appeals,  no- 
tion by  appellant  to  strike  case  from  the 
docket  of  the  Janaary,  1900,  term  of  court, 
and  transfer  It  to  the  docket  of  the  next  mc- 

ceedlng  term.   Motion  granted. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BOYD,  FOWLER,  PAGE, 
PEABOE.  SGHMUCKEB.  and  JONES,  JJ. 

J.  L  AlexandCT  and  J.  L  Y^ot^  for  ivpel- 
lant  David  G.  Mcintosh  and  Fiank  Gonwa 

for  appelleea. 

JONES,  J.  Tbe  appellant  In  tUs  case  has 
filed  a  motion  to  strike  the  case  from  the 
docket  of  the  present  January  term  of  the 
court,  and  to  transfer  it  to  the  docket  of  the 
April  term,  next  ensuing,  and  alleges  as  the 
grounds  of  the  motion:  First,  that  tbe  tran- 
script of  record,  was  transmitted  to  this  court 
after  the  commencement  of  the  January 
term,  and  therefore  cannot  be  docketed  aa>  of 
this  term;  second,  that  the  transcript  of  rec- 
ord was  transmitted  by  the  appellee^  order 
and  procurement,  without  notice  to  or  con- 
sent of  the  appellant;  third,  that  the  appel- 
lant was  In  no  default  In  the  premises,  and 
tbe  transcript  of  record  was  Improperly 
transmitted.  It  win  be  unnecessary  for  tn 
to  pass  upon  the  ground  of  the  motion  first 
set  out,  because  we  find  in  the  other  grounds 
sufficient  reason  for  striking  the  case  from 
the  docket  of  tbe  present  term.  It  appears 
from  the  allegations  of  tbe  motion,  and  the 
accompanying  affidavits,  and  the  answer  of 
the  appellees  thereto,  that  the  appeal  In  tbe 
case  was  entered  In  Qie  circuit  court  for  Bal- 
timore county  on  the  19th  day  of  Dec^ber. 
1899.  and  the  transcript  of  record  was  filed 
In  this  conrt  on  the  8th  day  of  January,  IDOO 
(being  the  day  on  which  the  present  January 
term  of  the  court  began),  about  half  past  0 
o'clock  p.  m.,  whereupon  tbe  case  was  enter- 
ed by  tbe  clerk  upon  the  docket  of  the  pres- 
ent term.  It  further  appears  that  the  appel- 
lant was  In  no  default  In  regard  to  the  trans- 
mission of  the  transcript  of  record.  Tbe 
time  had  not  expired  within  which  the  tran- 
script, upon  bis  appeal,  should  be  transmit- 
ted, to  comply  with  the  law  and  rule  of  court 
regulating  tbe  transmission  ot  records  in 
cases  on  appeal  to  this  court,  and  which  Is 
fixed  by  the  law  as  a  reasonable  time  to  be 
allowed  to  parties  prosecuting  appeals  for 
the  proper  preparation  of  cases  to  be  pre- 
sented In  the  appellate  court  Tbe  appellant 
was  responsible  for  having  tbe  transcript 
duly  prepared  and  transmitted  to  this  court 
witiiin  tbe  prescribed  time,  and  the  conae- 
qnences  of  his  failure  to  have  this  done,  If 
due  to  fault  on  his  part;  would  have  been 
visited  upon  him.  It  Is  proper,  therefore, 
that  he  should,  for  the. time  prescribed  as 
reasonable  by  the  law,  have  control  of  the 
transcript,  and  of  Its  transmission.  As  long 
as  he  was  dearly  within  the  limit  of  the 
time  allowed  him  to  have  the  transcript 
prepared  and  transmitted,  do  right  could  ac^ 
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erne  to  the  appellees  to  Intwfexe  wltb  or  «k- 
ercUw  ftnj  contn^  otot  ft.  Th^  covld  cnly 
Interraie,  wlthont  Us  CMuoDt  or  sgreemoit 
wttti  ttiem,  with  any  action  on  their  part  In 
reference  to  the  tranamlsslon  of  the  record, 
when  the  appellant  had  made  default  In  that 
regard,  and  had  thni  forfeited  hla  right  to 
furttier  pnwecute  the  appeal  or  keep  It  pend- 
ing, Mow,  It  Is  made  apparent  Oat  in  this 
case  the  app^ees  did  Intervrae  before  any 
defaults  on  the  part  of.  the  appellant,  and 
without  his  Ijiowledge  or  consent,  or  any 
agreement  with  him,  undertook  to  control 
and  procure  the  transmission  of  the  record 
lio  this  court  To  this  we  cannot  give  our 
aanctlott,  and  cannot  recognize  the  case  as 
being,  agabist  the  protat  of  tlie  appellant, 
properly  In  court  We  do  not  grant  the  mo- 
tlcm  of  the  appellant  however,  to  tbe  extent 
he  has  asked.  We  think  tbe  appropriate  ac- 
tion on  tbe  part  of  the  court  will  be  to  order 
a  remand  of  the  transcript  of  record  in  con- 
trorersy  to  the  circuit  court  for  Baltimore 
county,  and  thus  place  tbe  appellant  In  tbe 
same  jwsltlon  be  would  have  been  in  bad 
tb^e  have  been  no  Interrentlon  by  the  ap- 
pellees  in  regard  to  the  transmission  of  the 
record  here.  There  Is  nothing  Inconsistent 
In  the  views  herein  expressed  wltb  tbe  cases 
of  Ran  T.  Bennls,  49  Md.  31B,  and  M^oy  v. 
Squires,  89  Md.  ITS,  which  were  cited  in  the 
aqrnnieDt  of  the  pending  motion,  because 
they  were  cases  in  which  tbe  appellants 
were  in  default  and  this  gave  to  tbe  appel- 
lees the  clear  right  to  proceed  to  rid  tbem- 
setres  of  tbe  pendency  of  tbe  appeals.  In 
accordance  wltb  tbe  foregoing  rlews,  a  re* 
mand  of  the  transcript  of  record  in  this  case 
will  be  ofdered. 


{fa  UA.  Wi) 

PRBSrON  T.  GIABAUOH  et  si. 
(OoDTt  of  Appeals  of  Maryland.  March  21, 
1900.) 

mmm-ooNSTRuonoN— Disc^ARom 
Where  the  testator  placed  bis  property  in 
trost  (or  the  equal  use  oC  bis  three  danshters 
dariDs  tbeir  lives,  and  provided  that  If  any  one 
of  tbem  shonld  die  withont  children  of  ber 
body,  "then  to  tbe  snrviviog  child  or  children," 
the  oesth  of  one  of  the  dangbters  without  issue 
discharged  her  share  from  the  tract  and  a  d^ 
cree  ordering  the  trustee  to  pav  one-half  of 
such  share  to  each  of  the  surviving  dangbtns 
vras  proper. 

Appeal  from  drcnit  court  Camril  county; 
James  A.  C.  Bond,  Judge. 

*^  be  officially  reported." 

Petition  by  J.  Alexander  Prest<m,  trustee. 
tot  the  construction  of  the  wlU  of  Uihw 
Glabaugb.  deceased.  Prom  a  decree  In  favor 
of  the  devisees,  Edwins  and  Anna  Olabaugh, 
petitioner  appeals.  Affirmed. 

Argued  before  McSHERRT,  0.  J.,  and 
PAGE,  PEARCB.  FOWLER.  BOTD,  BRIS- 
GOB,  SCHMUGKER,  and  JONES,  JJ. 

Alexander  Preston,  for  appellant  Robert 
Ludlow  Preston  and  Thos.  A  Murray,  fw  ap- 
petlees. 


PAGa.J.  Ushor  Olabaugh  died  In  S^^tem- 
bar,  iaB6»  leaving  a  last  will,  by  wblch  be 
gavflh  devised,  and  beaueatbed  **nnto  George 
W.  Harris  and  J.  Alexander  Preston  all  my 
[his]  property,  real,  personal,  and  mixed,  and 
wheresoever  situated.  In  trust  to  hold  the 
same  for  the  use  and  benefit  of  my  daugh- 
ters, during  tbelr  Uves.  After  their  death, 
or  the  death  of  any  one,  to  the  child  or  chtt' 
dr«n  of  said  daughter;  and,  In  tbe  event  of 
said  child  dying  vrithout  children  of  ber 
body,  then  to  the  snrviving  child  or  children; 
subject  to  the  right  of  dower  of  my  wife  In 
said  estate  and  also  subject  to  the  moneys 
due  my  mother  for  adnnces  made  by  her  In 
my  lifetime;  vrlth  power  to  said  trustees  to 
sell  or  dispose  of  all  or  any  of  said  estate 
without  tbe  purchaser  thereof  being  requir> 
ed  to  see  to  tbe  Investment  of  said  trust 
funds;  pjoA  I  hereby  direct  my  said  trustees 
to  pay  over  the  whole  of  the  Income,  or  so 
much  as  m^  be  necessary  tor  the  support 
maintenance^  and  education  of  said  minor 
children;  and  I  hereby  appoint  J.  Alexander 
Preston  my  executor,"  etc  The  persona 
named  accepted  tbe  trust  and  Jointly  ad- 
ministered tbe  estate,  up  to  the  year  1886, 
when  George  W.  Harris  died.  Since  that  pe- 
riod tbe  appellant  has  been  acting  as  sole 
trustee.  In  1890  the  circuit  court  for  Car- 
roll county  assumed  Jurisdictlou,  and  since 
then  the  trust  has  been  executed  by  the  ap- 
pellant trustee  under  tbe  orders  and  super- 
vision of  that  court  In  1899,  Elizabeth  Ola- 
baugh having  died  unmarried  and  intestate, 
tbe  appellant  being  in  doubt  about  tbe  true 
meaning  of  the  will,— whether  tbe  share  of 
Elizabeth  remained  in  the  trust  or  whether 
It  should  be  discharged  therefrom,— filed  his 
petition,  asking  the  court  to  construe  tbe 
will,  and  direct  blm  to  act  in  accordance  with 
such  construction.  Tbe  case  having  come 
to  be  heard  In  due  course,  tbe  court  decreed 
that  the  share  of  Elizabeth  Clabaugb  was 
discharged  from  the  trust  by  ber  death,  and 
directed  tbe  tmstee  to  assign  and  transfw 
one-half  thereof  to  each  of  tbe  two  snrviving 
sisteni.  From  this  decree  the  appellant  has 
appealed. 

It  appears  from  the  record  tliat  Edwina 
and  Anna  Clabaugb  are  stiU  under  the  age  of 
21  years;  tbe  former  being  about  18,  and  tbe 
latter  14,  years  of  age.  Tbe  language  em- 
ployed by  the  testator  leaves  no  question  as 
to  tbe  nature  of  tbe  estate  that  passed  to 
his  daughters.  His  whole  estate  is  to  be  held 
in  trust  for  the  use  and  benefit  of  bis  daugh- 
ters "during  tbelr  lives."  and  the  whole  In- 
come of  It  is  to  be  ap^led  (1'  necessary)  to 
their  support  maintenance,  and  education. 
It  Is  perfectly  clear,  therefore,  that  he  In- 
tended that  tbe  property  should  be  enjoyed 
by  bis  daughters  during  their  lives  only,  and 
also  that  as  long  as  they  all  survived,  the 
trust  should  continue.  But  while  this  is 
true,  it  does  not  follow  that  the  daughters 
must  therefore  take  as  a  class,  wltb  a  recip- 
rocal right  ot  survivorship,  so  that  the  trust 
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would  coBtlnne  tvt  tli*  benefit  of  the  bottIt- 
ors  or  mUTlTOr,  so  long  as  uxf  of  them  were 
still  alive.  In  England  the  rnle  Is  that  a  de- 
Tlse  to  two  or  more  persona  Is  joint,  nnleas 
there  are  words  of  severance,  and  If  there 
are  such  words,  or  words  that  Indicate  sev- 
erance,  the  parties  will  take  as  tenants  la 
common.  Morley  t.  Bird,  3  Ves.  6S1;  GUpln 
T.  Holllnesworth,  8  Md.  190. 

But  in  the  ease  flt^t  cited  the  master  of  tho 
rolls  said  that,  "unless  there  were  some 
words  to  sever  the  interests  taken,  H  Is  at 
this  moment  a  Joint  tenancy,  notwithstand- 
ing the  leaning  of  the  courts  lately  in  favor 
of  a  tenancy  in  common."  In  thto  state  the 
general  policy  of  the  law  Is  adverse  to  the 
construction  of  any  Instrument  of  writing, 
so  as  to  create  a  Joint  tenancy.  By  section 
18,  art  90,  Code,  It  Is  provided  that  no  deed, 
devise,  or  other  Instmment  of  writing  shall 
be  construed  to  create  an  estate  In  Joint 
tenancy,  unless  It  Is  expressly  provided  there- 
in that  the  property  thereby  conveyed  is  to 
be  so  held.  In  the  construction  of  last  wills, 
while  the  rule  that  the  Intention  of  the  tes- 
tator must  prevail  Is  adhered  to.  the  courts 
manifest  a  strong  leaning  in  favor  of  a  ten- 
ancy in  common.  In  the  case  of  Ohew  v. 
Chew,  1  Hd.  168,  where  a  Joint  tenancy  was 
strongly  contended  for.  the  court  said  tbat 
It  was  'imperatively  required  by  a  long 
course  of  Judicial  decisions  In  this  state  and 
tisewhere,  sustained  by  every  dictate  of  rat- 
ion, Justice,  and  humanity,  to  view  with  dls- 
ftvor  estates  In  Joint  tenancy,  and  to  give  the 
widest  and  most  liberal  eonstructlon  to  tes> 
tamentary  Instruments,  In  order  to  defeat 
them  whenever  we  can.'*  The  legatees  for 
life  are  described  as  "my  daughters."  but 
from  what  appears  later  on  In  the  will  we 
think  It  Is  clear  that  the  testator  did  not  In- 
tend they  should  take  with  reciprocal  right 
of  survivorship.  He  declares  that,  after  the 
"death  of  any  one"  of  his  daughters,  "to  the 
child  or  children  of  said  dangbter."  Though 
file  words  "her  share**  do  not  appear  In  the 
wni,  It  seems  to  be  clear  that  the  meaning  of 
the  testator  was  that,  if  any  one  of  his 
daughters  died,  her  share  was  to  pass  to  the 
dilld  or  children  of  that  daughter,  and.  In 
flte  event  of  her  dying  without  children,  the 
share  was  to  pass  to  the  child  or  children  of 
his  other  daughters.  In  Barnum'a  Case,  42 
Md.  310,  this  court  said:  "The  language  of 
fbit  win  la  that  the  Investment  shall  be  for 
the  ben^t  of  my  children,  during  their 
lives,  and  after  their  death  shall  be  the 
property,  for  the  shares  of  the  decedents,  of 
tbelr  respective  children  or  descendants,  per 
stirpes.'  This  language  clearly  Imports  sev- 
erance  or  plurality  of  interests,  and  thereby 
constttntes  the  children  of  the  testator  ten- 
ants In  common  for  life."  We  are  therefore 
of  the  opinion  that  the  daughters  of  the  tes- 
tator took  tbelr  Interests  In  the  estate  as 
tenants  In  common,  with  remainder  over  to 
their  dilldren,  In  the  manner  already  stated, 
and,  there  btfng  no  sncb  persons  In  szlstance 


at  the  time  of  Blixabeth's  ^tb,  ber  share 
passed  to  her  sisters  as  next  of  kin.  We  do 
not  tiilnk  tbe  rule  In  Shelley's  Case  Is  appli- 
cable, for  the  reason  stated  In  Henderson  v. 
Henderson,  64  Md.  191.  1  AtL  72.  Finding 
no  error,  the  decree  of  the  circuit  court  must 
be  affirmed.  Decree  affirmed. 


01  Hd.  iu> 

BBKNETT  et  sL  v.  BALTIMORE  HTJHAMB 
IMPARTIAL  80C.  AND  AGED  WO- 
MEN'S AXD  AGED  MEN'S 

HOMES  et  bL 
TURBUTT  et  al.  v.  SAME. 
(Court  of  Appeals  of  Maryland.  March  28* 
1900.) 

OTARITIES— WILLS— TRUSTS— INDBFINITH  BBN- 
SnciART— aiFTS-CONDlTlOK  SUBSEQUENT. 

A  chaxttable  corporation  was  named  as 
devisee  mnd  le^tee  In  a  will,  providing  that  It 
admit  one  aged  man  or  woman  esch  year  for 
each  $400  of  income  derived  from  tbe  property 
bequeathed,  and  that  the  person  shall  be  ad- 
mitted witboat  cost,  aod  shall  through  life  have 
maiDtalned  a  good  character,  and  shall  not  have 
been  reduced  to  penuzy  throng  tmmimil  con- 
duct.  Hddy  that  the  mil  did  not  create  a  trust 
in  favor  of  indednlte  beneficiaries,  but  the 
whole  benedcial  interest  in  the  property  vest- 
ed In  the  corporation,  tar  corporate  porposes. 
tm  a  condition  subsequent,  which  did  not  pr^ 
vent  the  vesting  of  the  estate. 

Appeal  from  circuit  ooort  ot  Bsltlmon  dtr; 
Fere  L.  Wlckes,  Judge. 

"To  be  officially  reported.** 

Actl(ms  by  Matilda  Bennett  and  othets  and 
by  Winiam  H.  Turbntt  and  another  against 
the  Baltimore  Humane  Impartl^  Society  and 
Aged  Women's  and  Aged  Men's  Homes  and 
another.  From  a  decree  for  deCendanta,  plaln- 
tUfa  appeal.  Affirmed. 

Argued  before  McSHERRY.  0,  J.,  and 
PAGE,  PEARCB;  FOWLBB,  BOYD,  JONSa 
and  BRISCOE,  XT. 

Charles  M.  Kdly,  -  Oswsld  TUghman.  and 
Jos.  McOoIgan.  for  appeUants  MatUda  Bennett 
and  others.  Olln  Bryan,  A.  J.  Can*.  Hyland 
P.  Stewart  and  R.  D.  ^nton,  for  appellants 
William  H.  Turbutt  and  another.  Leigh  Bon- 
sai and  William  A.  Fisher,  for  appellees. 

McSHERRY.  C.  J.  Tbe  4iW8tl(Ui  arlslBg  on 
the  record  now  before  us  Is  this:  Is  the  wUI 
of  Samn^  Turbntt  void  and  Inopomtlve? 
The  will,  omlttii^  the  fwnul  clauses.  Is  In 
these  words:  |*After  my  lawful  debts  and  fu- 
neral charges  are  paid,  I  give,  devise,  and  be- 
queath all  the  rest  and  re^ue  of  my  estate, 
both  real  and  personal,  to  the  Baltimttfe  Ho- 
mane  Impartial  [Sodety]  and  Aged  Womot's 
and  Aged  Men*B  Homes:  provided,  the  trus- 
tees and  managers  ot  said  homes  admit  sad 
receive  Into  said  homes,  during  the  exlstwice 
or  continuance  ai  said  homes,  me  aged  man 
or  one  aged  woman  each  and  evoy  year  for 
each  and  ev«7  four  hundred  doUara  of  the 
Income  to  be  iterived  from  the  property,  real 
and  powmal,  hereby  givai.  devised,  and  be- 
qoeathed;  said  aged  person  so  to  Iw  sdmlttsd 
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ahaD  not  be  requb«d  to  pay  any  fee  t<x  ad- 
mission or  outfit:  and  provided,  also,  that 
such  aged  person  so  to  be  admitted  shall  hare 
always  tbrough  life  maintained  a  good  moral 
character,  and  that  his  or  her  penury  shall  not 
bare  been  the  result  of  his  oi  her  vicious  or 
ImmcHal  conduct"  This  provision  Is  assailed 
by  the  collateral  next  of  kin  and  heirs  at  law 
of  the  testator,  who  left  no  descendants,  up* 
on  the  following  grounds:  First,  that  the 
wQ]  creates  a  trust  In  the  subject-matter  ctf 
the  devise  and  bequest;  secondly,  that  the 
trust  thus  created  Is  voii,  because  the  bene- 
flclaries  are  uncertain  and  Indefinite;  and. 
thUxlIy,  that  the  trust  ts  void  because  It  la  a 
perpetuity. 

It  Is  obvious  at  the  outset  that  the  testator 
did  not  Intend  these  contesting  parties,  who 
are  his  cousins,  to  have  any  portion  of  tSe 
estate  which  he  left  His  Intention  was  that 
the  legatee  and  devisee  named  by  bim  should 
possess  it  If  that  legatee  and  devisee  does 
not  get  the  property  disposed  of  by  this  clause. 
It  will  be  because  the  testator's  Intention  Is 
frustrated.  Ordinarily  the  task  which  de- 
volves Dp<m  a  court  In  dealing  with  the  In- 
terpretation of  a  last  will  Is  to  ascertain  the 
testator's  Intention,  and  the  duty  then  Impos- 
ed is  to  give  that  Intration  effect  If  possible; 
but  in  the  pending  controversy,  whUe  the  In- 
tention Is  apparent  enough,  the  object  of  the 
proceeding,  avowedly.  Is  not  to  give  that  In- 
tention effect  hut  to  subject  and  to  disr^ard 
ft  altogether.  There  are,  of  course.  Instances 
wh»e  this  has  been  done,  because  the  rules 
of  law  Imperatively  required  that  It  should  be 
done;  but  when  done.  It  has  always  been 
done  with  great  reluctance.  Courts  are  not 
or  ought  not  to  be.  astute  In  searching  for  a 
ctmstruction  which  nolllfles  a  will.  If  there  are 
other  equally  reasonable  Interpretations  which 
uphold  It  When  it  comes  to  the  final  anal- 
ysis, as  will  be  seen  later  on,  the  main  con- 
tention ot  those  who  assault  the  will  hinges 
on  a  meaning  which  they  ascribe  to  a  particu- 
lar word,  though  that  meaniug  Is  not  Its  pri- 
mary or  ordinary  signification.  So  we  be^in 
this  investigation  with  two  prqMwltlons  con- 
fronting us,  namely,  tbat  If  the  appellants 
get  any  part  of  the  testator's  estate,  they  get 
it  by  defeating  his  Intention  that  they  should 
not  have  It;  and  they  defeat  Ills  IntentlcHi  by 
ascribing  to  a  word  he  employed  an  unusual 
and  Inai^roi^ate  meaning,  which  the  context 
does  not  necessarily  demand,  and  which  the 
Intention  disclosed  by  the  will  does  not  re- 
quire that  the  word  should  have.  We  need 
not  pause  to  discuss  the  proposltloa  that.  If 
this  wUl  creates  a  trust  in  favor  ot  imdeQned 
and  Indefinite  objects,  the  trust  la  simply  void 
for  uncertainty,  and  the  next  of  kin  and  heirs 
at  law  will  take  the  estate.  That  doctrine  Is 
too  well  settled  In  Maryland  to  need  dlscua- 
slMi  at  this  day.  So  it  comes  to  this:  Has  a 
trust  been  created?  Is  the  gift  to  the  homes 
a  gift  npon  a  trust?  If  there  is  no  trust  the 
case  is  at  an  «id. 

A  trust  may  be  created  either  by  the  use 


<tf  appropriate  technical  words,  which,  of  tbeir 
own  inY>per  vigor.  Indicate  that  a  trust  wds 
designed  to  be  raised,  w.  In  the  absence  of 
such  words,  a  trust  may  be  create^  by  other 
language,  when  the  purpose  to  establish  It  Is 
otherwise  suffldfflitly  aK>arent  In  boOi  In- 
stances,  however,  It  always  becomes  a  ques- 
tion of  in^tion  as  to  whether  a  trust  exists. 
If  there  be  a  manifest  design  to  establish  a 
trnM,  then  a  trust  will  be  declared,  though  no 
apt  technical  words  are  em^oyed;  and,  U 
there  be  an  equally  manifest  design  not  to  es- 
tablish a  trust  then  no  trust  will  be  declared, 
though  the  words  employed  would,  but  for 
the  contrary  Intention,  be  sufficient  to  create 
a  trust  Kow,  In  the  clause  under  considera- 
tion, no  trust  Is  declared  In  technical  terms. 
Tbat  Is  conceded.  While  no  set  form  of 
words  la  required  to  create  a  trust  If  there 
be  an  Intention  to  create  one,  still  there  must 
be  a  manifestation  on  the  face  of  the  win  of 
such  an  Intention  before  a  trust  will  be  de- 
clared. The  particular  circumstances  which 
denote  such  an  intention  are  necessarily  vari- 
ant but,  when  a  turst  ot  the  kind  relied  on 
here  Is  asserted,  It  may  be  generally  afflrmea 
that  -when  there  is  a  gift  to  one  for  the  use 
of  another,  or  where  the  legatee  or  devisee  Is 
clearly  designed  to  have  no  beneficial  intnreat 
In  the  property  given  to  him,  a  trust  for  the 
benefit  of  some  one  was  Intended  to  be  creat- 
ed. And  this  conclusion  would  result  either 
from  the  words  used,  or  from  the  legal  effect 
of  the  Instrument  Itself.  In  the  one  case 
there  would  be  an  express  dedaratlon  of  a 
trust;  in  the  other  there  would  be  a  trust  by 
constructi(»i;  but  In  both  it  is  essential  that 
there  should  be  an  Intention  to  create  a  trust 
or  none  will  arise.  To  neither  of  these  classes 
does  this  will  b^ong.  Let  us  look  first  to  Its 
language,  and  then  to  Its  effect,  to  ascertain 
whether  from  either  or  both  a  design  to  create 
a  trust  Is  apparent 

The  contention  is  that  the  nse  of  the  word 
"provided."  following  the  gift  to  the  homes, 
creates,  and  was  Intended  to  create,  a  trust  In 
favor  of  indefinite  beneficiaries.  The  natural 
office  of  a  proviso  la  not  to  create  a  trust  Or- 
dinarily the  term  signifies '  a  condition.  19 
Am.  &  Eng.  Enc.  Law,  208,  and  cases  tn 
notes;  Hayden  v.  Inhabitants  of  Stougbtcm,  6 
Pick.  628;  8  Comyn,  Dig.  p.  74,  tit.  "Condi- 
tion" (A2);  Id.  p.  76  (A4).  The  word  "provid- 
ed." may  denote  a  trust  when  the  context  Jus- 
tifies such  a  rendering.  But  obviously  this 
can  only  occur  when,  apart  from  the  word  It- 
self, the  Intention  to  fasten  a  trust  on  the 
gift  is  apparent  Words  will  not  be  given  a 
distorted  or  unnatural  meaning,  so  that  there- 
by they  may  be  made  to  create  a  trust  if  "by 
dobig  this  the  very  trust  sought  thus  to  be 
created  would  defeat  the  whole  bequest 
Words  may  undoubtedly  be  bent  to  subserve  a 
manifest  intention,  bnt  they  cannot  be  bent 
from  thetar  ordinary  meaning  to  create  an  im- 
dlsclosed  Intentloo.  which,  when  thus  avated, 
would  nullify  the  wUl  Itsdf. 

The  app^Oants        much  on  tba  case  of 
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Stanley  t.  Oolt,  6  Wall.  119,  18  Ed.  C02. 
That  case  was  dted  with  approval  by  thla 
court  In  Arthur  T.  Cole,  S6  Md.  106.  The  gift 
In  Stanleys.  Colt  was  to  an  ecclesiastical  body, 
and  It. was  coupled  with  a  proTlso  prohlblt- 
lug  a  sale  ot  the  devised  property.  Bat  that 
was  not  alf.  Trustees  were  appointed  by  the 
testator,  and  upw  them  and  their  successors, 
for  whose  selectloa  provision  'was  made  la 
the  will,  full  power  was  conferred  to  lease  the 
devised  estate,  and  to  do  all  other  legal  acta 
for  the  w^  ordering  and  management  of  the 
property.  These  trustees  were  clothed  with 
the  legal  estate,  and  the  ecclesiastical  society 
was  simply  the  beneficiary  entitled  to  receive 
the  rents  and  profits.  The  property  having 
been  told,  the  queatlon  for  declslcai  was 
whether  the  will  gave  to  the  society  an  es- 
tate up<m  a  condition,  which,  If  broken  by  a 
sale,  forfeited  the  estate,  or  whether  the  gift 
was  to  truBteea  In  trust  for  the  use  of  the 
society.  It  was  ruled  by  the  supreme  court 
that  the  obvious  design  of  the  will,  apparent 
on  its  face  and  declared  in  Its  express  provi- 
sions, was  to  create  a  trust,  and  not  to  con- 
stitute a  condition;  and  therefore  the  word 
"provided"  was  not  read  according  to  its 
literal  common-law  meaning,  and  was  not 
held  to  impose  a  condition,  but  was  made  to 
give  way  to  the  Intent  of  the  testator  as  gath- 
ered from  the  entire  will,  and  was  taken  as 
expressing  a  limitation  in  trust  So,  too,  In 
Sohier  v.  Trinity  Church,  100  Mass.  i  It  was 
held  that  the  fair  construction  of  the  Instru- 
ment then  before  the  court  was  that  the  par- 
ties to  It  intended  the  title  to  be  In  trust,  be- 
cause the  purposes  of  the  grant,  the  terms  of 
the  grant  ("in  trust,  nevertheless,  and  upon 
craiditlon  always"),  and  the  character  of  the 
title  of  the  grantors,  all  showed  that  the 
words  *'upon  condition"  were  not  used  In 
their  technical  sense.  Indeed,  without  special 
allusion  to  other  cases,  the  principle  which 
rum  through  all  those  cited  In  the  argument, 
and  through  many  more  that  might  be  men- 
tioned, Is  perfectly  simple.  It  Is  this:  When 
the  Intent  to  create  a  trust  Is  clear  from  an 
Inspection  and  reading  of  the  whole  Instm- 
ment  the  use  of  the  word  "provided,"  or  of 
any  other  Inappropriate  term,  will  not  thwart 
the  intention.  The  corollary  from  this  prin- 
ciple neceasarOy  is  that,  where  there  Is  no 
such  Intention  thus  evidenced,  neither  the 
word  "provided,"  nor  any  other  Inapposite  ex- 
pression, win  be  strained  from  Its  ordinary 
meaning  merely  for  the  purpose  of  thereby 
establishing  a  trust  manifested  In  no  other 
way,  partlcnlarty  if  the  establl^mmt  of  a 
trust  by  that  means  wHl  result  in  defeating 
a  gift  which  but  for  such  a  construction 
would  be  valid  and  effective. 

Apart,  then,  from  the  word  "prOTlded,"  up- 
on which  the  theory  of  a  trust  has  been  con- 
structed, la  there  In  the  effect  of  the  clause 
anything  indicating  a  purpose  to  establish  a 
trust?  This  gift  to  the  Baltimore  Impartial 
Society  and  Aged  Womm's  and  Aged  Men's 
Hones  Is  not  dedand  to  be  fw  the  benefit  ot 


Indigent  aged  people,  who  have  always 
through  life  maintained  a  good  moral  charac- 
ter. It  Is  not  given  for  the  support  of  such  a 
dasB,  nor  to  be  used  for  such  persons.  In 
this  Important  respect  It  differs  radically  from 
Dashlell  r.  Attorney  General,  6  Har.  &  J.  1; 
Wilderman  r.  Mayor,  etc.,  8  Md.  fiSl;  and  tixtt 
other  cases  relied  on.  There  la  no  trust  tor 
the  beneflt  of  Indigent  aged  persons  at  all, 
but  there  is  a  gift  to  the  body  corporate  upon 
a  condition  that  the  corporation  will  do  a  cer- 
tain thing;  that  Is  to  say,  will  admit  to  the 
homes  which  it  manages  a  certain  n amber  <a 
inmates  every  year.  It  may  very  well  happen 
that  the  income  derived  from  the  devised  es- 
tate will  be  entirely  Insufficient  to  support 
the  nxunber  of  persons  admitted  after  the 
first  year  nnder  the  terms  of  the  will;  and 
this  was  a  contingency  which  the  testator 
clearly  foresaw,  and  accordingly  be  did  not 
imdertake  to  dedicate  that  Income  to  the  sup- 
port of  those  thus  admitted,  or  to  charge  It 
with  a  trust  for  their  benefit  There  la  not  a 
word  in  the  will  directing  how  the  Income 
shall  be  disposed  of,  or  pointing  out  the  use 
to  which  it  BhaU  be  applied.  There  is  no 
trust  impressed  upon  it,  and  It  may  be  spent 
as  well  for  the  acquisition  of  property  re- 
quired by  the  nn^ration  as  for  any  other 
corporate  purpose.  There  Is  no  restriction  on 
the  right  of  the  body  corporate  to  use  tiie  In- 
come as  It  sees  fit  The  title  to  the  property 
given  by  the  will,  and  the  beneficial  Interest 
in  It  are  placed  In  the  corpwation.  The  legal 
effect  of  the  will,  thei^  is  far  from  indicating 
an  Intention  on  the  part  of  the  testator  to 
create  a  trust  Neither  the  words  aaed  In 
the  win  nor  by  the  effect  of  the  win  is  a 
trust  created.  As  ttiere  Is  no  trust  the  doc- 
trine which  declares  a  trust  Invmlld  it  the 
objects  of  the  trust  are  Indefinite  does  not 
apply.  Of  course.  If  there  Is  no  trust  there 
Is  no  perpetuity  whtdi  the  law  eondemna 
The  legatee  and  devisee  takes  a  benHlclal  In- 
terest, and  not  a  mere  naked  legal  title  fet- 
tered with  a  trust  end  there  is  conseqnraUy, 
and  tb^  can  be,  no  prohibited  perpetuity. 

We  have  said  that  no  trust  was  created  by 
the  win,  and  that  none  was  Intotded  to  be 
created;  and  we  have  farther  said  that  the 
Aged  Women's  and  Aged  Men's  Homes  took 
the  property  disposed  of  by  the  will,  upon  a 
condition.  It  Is  proper  that  a  few  words  be 
added  m  this  latter  subject  The  Baltimore 
Humane  Impartial  SodeQr  and  Aged  Women's 
and  Aged  Men's  Homes  Is  a  body  corporate. 
Its  objects  and  purposes  are  Id  tbe  higbewt 
degree  laudAble.  It  provides  shdter  and  anp- 
port— It  furnishes  homes  wlOiln  Its  own  bond- 
ings—for  destltnte  and  deserrlng  aged  men 
and  women  who  may  be  admitted  by  tbe 
board  of  managers.  Under  Its  r^olatlons, 
no  applicant  can  be  admitted  unless  two- 
thirds  of  the  managers  coneent  nor  unless  tbe 
appUcant  "shan  bring  satisfactory  testimoni- 
als to  the  propriety  of  her  (or  hl^  conduct 
and  the  respectabnity  of  her  (or  his)  chaxao- 
ter."   In  additioo  to  this,  an  admiaakm  fee 
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ranslaf  tmm  two  hundred  doUia  19  to  Mm 
hundred  dt^rs,  acoordluff  to  age  and  resi- 
dence^ muat  be  paid  by  each  person  entering 
the  homes.  Under  the  charter  and  regula- 
tions, then,  the  right  to  detmnine  who  shall 
be  admitted,  and  the  authority  to  prescribe 
the  terms  iqwn  which  applicants  shall  be  re- 
etf  Ted,  are  fully  oonuoltted  to  the  boar4  of 
managers.  That  (the  managers)  may  be 
lawfully  clothed  with  luch  a  H^^t  and  sncli 
authority  cannot  be  questioned.  The  posses- 
sion of  both  to  essential  to  the  orderly  and 
sooceaaCuI  goTemment  of  the  Institution. 
Now,  the  testatw*«  gift  to  the  eofporation  was 
a  gift  Cor  its  corporate  purposes.  Thoe  is 
not  aa  Indmaticai  In  his  will  that  either  the 
]pinc^al  or  interest  is  to  be  used  tor  any 
other  or  different  purpose.  There  is  no  direc- 
tion that  the  Incmne  shall  be  used  for  the 
support  of  the  persons  admitted  free,  as  has 
already  been  pointed  out,  and  there  Is  not  a 
wwd  tn  the  wUl  which  suggests  any  other 
disposition  of  the  funds  than  the  corporation 
would  have  made  of  them  had  the  proviso 
been  wholly  omitted  from  the  wilL  The 
effect  of  tha  provision  that  for  each  9400  of 
Income  one  person  ahall  be  admitted  free  Is 
that,  of  those  whom  the  board  of  managers 
may  by  a  two-thteds  rote  conclude  to  admit, 
one  tor  eadi  9400  of  income  shall  be  recelTed 
wl1hoi4  paying  the  admlsslcHi  fee  prescribed 
by  the  regulations,  but  the  9400  Is  made  no 
more  applicable  to  the  suiq;iort'  of  that  par- 
tlcnlar  Individual  than  to  the  maintenance 
of  any  other  of  the  Inmates.  If  no  mentton 
had  been  made  in  the  wHl  aa  to  the  admlsston 
of  me  person  for  each  9400  of  income,  the 
property  given  by  the  will  wmdd  hare  been 
Vl^led  to  precisely  the  same  usa  and  ends 
Oiat  under  the  will  It  must  now  be  devoted 
toy-^the  general  corporate  purposes  of  the 
homes.  How,  then,  can  tiie  m«e  dedara- 
thm  that  for  each  9400  of  Incnne  one  pmoa 
Shan  be  admitted  tree,  when  but  for  that  dec- 
laration the  same  person  would  hare  been  ro- 
quired  to  pay  the  presoibed  admission  fee,  be 
anything  more  than  a  condition  ynny^^^  to 
the  gift?  Inasmuch  as  the.  whole  beneficial 
interest  hi  the  property  Is  ^ven  to  ttie  homes, 
mnd  Inasmudi  as  that  gift  Is  followed  by  a 
daUBS  wUdi  simply  creates  a  condition,  the 
true  reading  of  the  wlU  la  that  the  estate 
given  Is  not  an  estate  given  In  trust,  but  one 
devised  and  bequeathed  to  the  corporatlai  for 
III  genoal  and  enporato  purposes,  npm  a 
condition  which  does  not  prevent  the  vesting 
that  estate,  ai^  whteh  Is  tlwrefore  a  e<m- 
dltlon  subsequent  This  coodltttm,  the  record 
shows,  has  been  formally  accepted  by  the 
corpMratkm,  and  It  now  holds  the  estate  undtt 
tbe  wm,  and  iqxn  tta  aec^tsd  eopdltlon  pro- 
scribed  by  the  wUL 

The  case  was  submitted  to  the  court  below 
wiaout  argnmoit,  and  a  pro  forma  decree 
was  tfgnod,  dismissing  the  Mil  ot  complaint 
Aa  that  deoee  denied  ttn  reUef  sought  by  the 
parties  who  assailed  the  validity  of  the  will, 
H  eoteddso  wldi   tiw  eondusUa  m  hava 


reached;  and,  for  the  reaaons  we  have  asalgn- 
ed  In  this  opinion.  It  wOl  be  affirmed.  Pro 
forma  decree  affirmed,  with  ooste  above  and 
btfow. 


(W  Hd.  «E») 

MAKQBR  T.  BOARD  OF  STATS  UBDICAL 

BZAUINBRS. 
<OMirtof  Appeals  of  Maryland.  SVb.  U»  1900.) 

PHYSICIANS  AND  SnRQEONS-RDaiSTRATIOK- 
STATUTBB-C0N8TRUCTI0N— PUNCTUATION  — 
APPBAL  AND  KRROR  —  RBCORD  —  TRIAL  BT 
THB  COURT— WRIT  Or  MANDAMUS— RBVIBW. 

1.  Under  Acts  1896,  c  194,  requlrln;  all  j>er^ 
SODB  who  had  practiced  medicine  prior  to  Jnne 
1,  18BS,  and  had  not  registered  before  joly, 
18M,  to  make  an  appUcatloo  to  the  board  oi 
medical  ezamiQers  for  a  certificate  to  practice, 
etc.,  a  physician  who  luid  practiced  since  1882, 
but  had  nevw  registered,  was  entitled  to  a  writ 
of  mandamus  to  compel  the  preftident  of  the 
board  of  medical  axamlners  to  investigate  his 
application  for  a  certificate,  where  the  presi- 
dent had  refoaed  to  do  so  becanse  the  applicant 
had  no  dl^oma,  since  tbe  possession  of  a  dt> 

Sloma  was  not  a  requisite  for  rcglBtratloB  un- 
er  the  statato. 

2.  Where  a  atsttrte  contained  two  sentences, 
the  laat  of  which,  as  ponctoated,  had  00  mean- 
ing, the  court  In  construing  the  itatnte,  may 
change  the  punctnation  so  as  to  give  a  meaning 
to  both  sentencea;  the  punctuation  bdng  no 
part  ot  the  statnte. 

8.  On  an  appeal  from  an  order  refusing  a 
writ  of  mandamna,  where  the  Isanes  of  foct 
were  tried  the  trial  coort  withoat  a  Jnry, 
the  appellate  conrt  Is  not  confined  to  a  review 
of  tbe  mllngs  on  qoestlons  of  law  and  ezoeih 
tlona,  since  the  court  moat  determine  whether 
tbe  writ  was  properly  refused  or  not  from  an 
inspection  of  the  whole  record:  and  hence  no 
advantage  can  be  taken  of  plalntifPs  fallnre 
to  except  to  an  advene  change  tn  his  Instmc* 
tions  b7  the  trial  court. 

Appeal  from  conrt  of  common  pleas;  J.  UXh 
shnr  Dennis,  Judge. 

*rro  be  officially  r^wrted." 

Application  for  mandamus  by  Dr.  John  F. 
Hanger  to  eunpd  the  state  board  of  medical 
examines  to  Issue  him  a  eertlflcate  to  i«ae- 
tlee  medldn&  From  an  order  dismissing  the 
petition,  plaintiff  appeals.  Reversed. 

Argped  before  UcSHElRRT,  a  and 
PAGE,  POARCBl,  FOWLBR,  BOTD.  J0NB8; 
BBISOOB,  and  SOflOMUOKBB,  JJ. 

Howard  Bryant,  for  appellant  B.P.Keedi, 
Jr.,  Arch.  Taylor,  I.  P.  Brona,  and  Isldor 
Baynec,  Atty.  Got,  flir  appdiafc 

UcfiHEBBT.  a  T.  This  Is  tn  ap^eatlon 
for  a  mandamus  to  compel  the  state  board  of 
medical  examiners  to  issue  to  tbe  i^jpeUant  a 
permit  or  certlflcato  atitluiising  hlni  to  be 
registered  as  a  practltlmier  of  medldna  Th» 
court  of  common  pleas  ruled  against  the  ap- 
plication, and  from  tbe  ordv  refusing  the  writ 
tills  aroeol  was  taken.  If  Um  appdlaat  was 
entitled,  under  ttie  terms  of  the  statute,  to 
tbe  permit  w  certlflcato  which  he  demanded, 
the  writ  ahonid  have  been  granted.  If,  on  the 
other  hand,  he  was  not  so  entitled,  or  If  the 
board  of  medical  uandnen  or  Its  presldcat  Is 
dotbed  with  a  lawtid  discretltm  to  lasne  or  to 
withhold  the  permit  than  the  writ  was  prop- 
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erly  refused  80  the  Inqnlry  comef  to  thta: 
Wu  the  board,  or  the  preddent  ot  the  board, 
bound,  under  the  law,  to  teue  the  permit,  on 
the  facta  allq^  and  proved?  There  la  a  mb- 
ordinate  Question  arising  on  the  prayeta,  and 
that  will  be  dlspoced  of  later  on. 

There  baa  been  considerable  le^lslatloa  In 
Maryland  designed  to  regulate  the  practice  of 
medicine.  The  authority  of  the  goieral  aa* 
semUy  to  enact  it  in  the  oerdse  of  the  police 
power  cannot  be  disputed  or  denied.  That 
proposltl<m  need  not  be  dlecoased  Just  now, 
because  It  will  be  fnllj  considered  in  anolber 
ease  argued  at  this  term.  The  difficulties 
whlfdi  cottfnmt  us  In  the  Interpretatloa  ot 
theee  statutes  grow.  In  a  large  measure^  oat 
of  the  numerous  and  auccesslTe  modifications 
and  cbangea  made  In  tbeae  enactments,  and 
out  of  an  evident  want  of  care  In  tbeir  pr^w- 
ratlon  In  the  first  Instance:  Indeed,  a  well- 
defined  system  seems  to  hare  been  lacking 
at  the  beginning;  and  subeequent  amendmenta 
and  additions  appear  to  have  been  su^iested 
by  original  Impotections,  and  to  have  beoi 
deTlsed  to  overcome  unforeseen  emei^mdea 
Beginning  with  tbe  Acta  of  1888.  c.  429.  tbe 
qualifications  of  persms  to  practice  medicine 
were  defined.  B7  the  first  section  of  that  act 
It  waa  provided  that  a  graduate  of  medldne; 
boldli^  a  dlidoma  lasoed  by  a  reputable  med- 
ical college,  was  oitltled  to  a  certificate  from 
the  state  board  of  health,  and  that  c^Iflcate 
waa  made  conduslve  ot  the  right  of  Its  bolder 
to  practice.  By  section  3  any  penoa  not  a 
graduate,  but  then  actually  practicing  medi- 
cine, was  pmnitted  to  apply  to  the  state 
board  of  health  for  examination,  and.  If  found 
competent,  tbe  board  was  empowered  to  issue 
to  blm  a  certificate  whldi  gare  him  tbe  right 
to  practice.  A  proviso  to  aectitMi  1  expressly 
declared  that  the  act  should  not  apply  to  any 
jxnoa  who  had  been  practicing  medicine  con- 
tlnoonsly  within  this  state  for  10  years  before 
tbe  passage  of  the  act  There  were,  there- 
fore, three  classes  of  persons  contemplated  by 
and  included  In  the  act  of  1888,  via.  those  who 
had  diplomas,  those  who  had  not,  and  those 
who  bad  been  In  actual,  continuous  practice 
for  10  years.  Persons  who  had  dlpltunas,  but 
had  not  been  practicing  for  10  years,  were 
entitled  to  certificates  iQKin  presentation  of 
their  diplomas;  persons  who  had  no  diplo- 
mas, and  had  not  practiced  10  years,  wete  re- 
quired to  be  oamined;  and  persons  who  had 
practiced  10  years  were  not  within  the  act, 
whether  they  had  diplomas  or  not  Section  1 
of  the  act  of  1888,  codified  as  section  39,  art 
43,  of  the  Code,  was  repealed,  and  a  substi- 
tute was  enacted  In  its  stead  by  the  Acts  of 
1892,  c.  206.  This  substituted  39th  section  de- 
clared that  "every  pwson  not  now  practicing 
medicine  and  surgery  who  shall  hereafter  be- 
gin to  practice  medichie  and  surgery  •  •  * 
shall  iKtssess  the  qualifications  required  by 
this  act"  Then  follow  sections  defining  these 
qualifications,  and  creating  two  boards  of 
medical  examiners,  which  toolE  the  place  of 
tbe  state  board  of  health.  The  forty-third 


sectloQ  shows  that  flw  act  of  1892  was  Intesid- 
ed  to  ai^ly  to  persons  commendog  the  piac- 
tlee  of  medicine  aftQ-  tiie  passage  of  fbat  act. 
Persons  practicing  before  its  adoption  were 
not  included  within  Its  terms,  and  were  not 
required  to  undergo  an  examination,  or  to  pro- 
cure a  license  from  either  of  the  boorda  ot 
medical  ezandnoa.  After  this  came  the  Acta 
of  1894.  G.  SIT.  whldi.  without  repealing  aec- 
tton  89,  as  enacted  by  the  act  of  1882,  dedar- 
ed  that  "from  and  after  the  first  day  of  Jnly. 
1894,  no  person  shall  practice  medicine  or  sur- 
gery in  tbe  state  of  Maryland  .unless  he  or  she 
shall  be  duly  registered  as  a  physician  or  sur- 
geon, in  accordance  with  the  provisions  of 
this  act**  By  section  64  every  person  who 
waa  iwactldng  medicine  prior  to  June  1,  1802, 
was  entitled  to  register  as  a  phyddan  by  ap- 
pearing before  the  do-k  of  the  drcnlt  court 
and  filing  an  v)jdlcatIon  verified  by  oath;  and 
section  65  all  persons  who  commenced  to 
practice  after  June  1,  1882,  were  declared  not 
ffiititied  to  register  unless  they  filed  with  the 
Aetk  ot  tbe  drcutt  court  a  license  Issued  by 
one  or  the  other  ot  the  two  boards  of  medical 
examlnm.  Tbe  Acts  of  1806,  c  IM,  repealed 
section  64,  and  In  lieu  of  the  privilege  which 
evsry  person  who  had  been  practicing  prior  to 
June  1,  1802,  possessed,  to  register  simply  up- 
on application  to  the  clerk  43t  the  circuit  court, 
substituted  a  requirement  that  all  such  pa*- 
sous  "shall  be  entltied  to  be  registered"  upon 
making  application  to  one  of  the  two  boards 
of  medical  examiners,  provided  the  iHcsAdent 
of  the  board  applied  to  should  be  totisfied  that 
tbe  applicant  was  a  "duly  qualified  lawful 
practltionCT  of  medicine  In  good  standing,  ac- 
tually engaged  In  the  practice  of  such  pro- 
fession In  said  state,  on  or  before  said  first 
day  of  June,  1892";  and  the  proviso  to  the 
same  section  declared  that  tbe  act  should  not 
be  applicable  to  persons  who  had  practiced 
medicine  prior  to  June  1,  1892,  and  wbo  had 
registered  prior  to  July,  1894.  Section  62  de- 
fines, or  attempts  to  define,  the  meaning  of 
the  terms  "practicing  medidne"  and  '*i»actl- 
tionn  of  medicine,**  and  is  in  these  words: 
"Tbe  tmn  *practiclng  medidne  or  a  practi- 
tioner of  medidne,'  when  used  with  respect  to 
the  qualifications  of  a  pracUtimer  or  appli- 
cant to  be  registered  under  this  article,  shall 
be  construed  to  mean,  the  "practice  of  medi- 
cine' as  a  profession  or  means  of  llTellhood, 
and  by  one  duly  licensed  or  registered.  If  a 
license  or  register  by  law  at  the  time  wfaen 
such  practice  Is  alleged  or  daimed,  or  by  one 
otherwise  duly  qualified  to  practice  medidne. 
If  other  qualifications  were  required  by  law 
at  such  date."  This  Is  the  section  which 
causes  the  trouble  In  the  pending  case.  What 
does  it  mean? 

If  we  bear  In  mind  that  the  whole  scheme 
devised  by  the  act  of  1888  was  swept  away  by 
the  act  of  1892,  and  that  the  latter  act  waa 
specifically  made  applicable  to  persona  not 
then  practicing  medidne,  but  wbo  shonld 
thereafter  begin  to  practice,  as  sections  39  and 
43  Ot  artlde  43  ot  the  Oode  make  manifest 
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and  If  ve  remetaber  that  these  very  fcectiona 
of  the  act  of  1892  are  still  on  the  statute  book 
and  still  of  foil  force,  It  becomes  obvious  that 
section  02,  added  by  tbe  act  of  1806,  cannot 
be  construed  In  a  way  to  make  It  antagonltt 
tbese  antecedent  provisions,  If  any  otber  rea- 
sonable Interpretation  can  be  placed  upon  It 
It  Is  a  rule  of  very  general  application  that 
statutes  shonld  be  read  so  as  to  hamonlxe 
their  Tarloas  proTlslons,  and  so  as  to  give 
effect  to  an  their  parts.  If  that  be  possible, 
rathw  tban  In  a  way  to  defeat  or  nnlUty  any 
jK>rtion  of  them.  Laying  ont  of  view  the  re- 
pealed scheme  of  18^,  the  first  provision,  re- 
quiring a  person  who  had  practiced  medicine 
prior  to  June  1,  1802,  to  procure  a  license 
from  the  board  of  examiners,  was  in  the  act 
of  1896.  That  provision  does  not  supersede 
sections  39  and  48,  as  enacted  by  the  act  of 
1802.  Under  tbe  act  of  1806  a  person  who 
had  practiced  prior  to  June  1,  1892,  In  a  way 
that  the  term  "practicing  medicine"  Is  defined 
or  attempted  to  be  defined  In  section  62, 
transcribed  above,  was  entitled  to  a  license, 
If  be  satisfied  tbe  president  of  the  board  of 
examiners  that  he  had  been  engaged  fn  prac- 
tice as  a  means  of  livelihood  prior  to  June  1, 
1802.  Tbe  dlfflcnlty  presented  by  section  62 
arises  oat  of  Us  punctuation.  As  printed,  tbe 
section  contains  two  sentencea  The  second 
sentence,  separated  a  period  from  the  first, 
la  utterly  niUntelllglble.  Obviously,  ft  was 
not  intended  to  read  as  it  does  read.  The 
period  after  tbe  word  "registered,"  and  the 
capital  Tetter  "I"  following,  break  Into  two 
sentences  what  was  evidently  designed  to  be 
but  one  sentence.  If  the  period  be  changed 
to  a  comma,  and  the  capital  "F'  to  a  small 
some  meaning  Is  given  to  the  last  clause 
of  the  section,  and  the  whole  section  Is  made 
to  harmonize  with  tbe  general  acbeme  of  the 
legislation  of  T^blcb  It  forms  a  part  Can  sudi 
a  change  be  made?  Neither  bad  grammar  nor 
Inaccmvte  punctuation  can  alter  tbe  obvious 
•mse  of  a  legislative  enactment.  This  is 
necessarily  so.  Tbe  statutes  In  England  are 
not  punctuated  In  the  original  rolls,  but  more 
or  less  marts  of  punctuation  appear  In  them 
as  printed  by  authority.  With  us,  the  puneta- 
atlott  Is  the  work  of  tbe  draftsman,  tbe  en- 
irrosBer,  or  tbe  printer.  In  the  legislative 
body  the  bin  Is  read,  so  tbat  the  ear,  not  the 
eye,  takes  cognizance  of  It.  Therefore  the 
punctuation  is  not  In  either  country,  of  con- 
trolling effect  In  tbe  Interpretation.  BIsh. 
■Writ  Law,  {  78.  In  Ewlng  v.  Burnet  11  Pet 
M,  0  L.  Ed.  6M,  the  supreme  court  observed: 
*7unctnation  Is  a  most  fallible  standard  by 
wbleb  to  Intorpret  a  writing.  It  may  be  re- 
sorted to  when  all  otber  means  fall,"— dted 
and  allowed  In  Re  Irwine,  IS  Fed.  Cas.  130, 
wbcire  a  section  of  tbe  bankrupt  law  was 
construed  In  accordance  with  the  meanlbg  of 
the  words  used.  In  KInkele  v.  Wilson,  161  N. 
T.  277.  46  N.  B.  869,  where  the  punctuation 
accorded  vrltta  common  sense,  the  use  of  a 
coital  letter  In  the  middle  of  a  sentence  was 
regarded  as  accidnital.   See  8  Notes  to  U.  8. 


Reports,  p.  643.  In  the  case  of  In  re  Demiy*8 
Estate,  8  Jr.  Eq.  427,  Christian,  L.  J.,  after 
Inserting  punctuation  marks  of  his  own  In  a 
deed  which  he  was  construing,  said:  "It 
would  be  no  answer  to  this  to  say  tbat  tbe 
deed  contains  no  such  punctuation  or  sup- 
posed pauses  as  I  have  used.  It  Is  perfectly 
legitimate  to  assume  them,  as  a  means  of 
showing  what  construction  the  words  are  ca- 
pable of,  and  In  doing  so  I  am  oolj  foUowlnc 
what  was  done  by  the  Judges  In  one  of  tbe 
cases  cited  (Galley  v.  Barrlngton,  2  Blng. 
387);  and.  If  by  such  aid  we  are  enabled  to 
see  that  the  language  can  bear  an  Interpreta- 
tion which  win  make  the  whole  Instrument 
rational  and  self-consistent  we  are  bound  to 
adopt  that  Interpretation,  In  preference  to 
another  which  would  attrlbate  to  the  parties 
an  Intention  utterly  caprlclonai  Insensible,  and 
absurd."  And  In  Weatherly  v.  Mister,  30 
Md.  629,  Oils  court  said:  "Punctuation  may 
perhaps  be  resorted  to  when  no  other  means 
can  be  found  of  solving  an  ambiguity,  but 
not  In  cases  where  no  real  ambiguity  exists, 
except  what  the  punctuation  Itself  creates. 
In  such  cases  It  will  not  t>e  allowed  to  con- 
fuse a  construction  otberwise  clear."  The 
supreme  court  of  Pennsylvania  said  In  White 
V.  Smith,  S3  Pa.  St  186;  "Punctuation  may 
aid  in  ascertaining  the  true  reading  of  a 
production,  but  the  production  may  be  read 
and  Interpreted  without  such  aid."  See  Olivet 
V.  Whitworth.  82  Md.  277,  33  Aa  728;  Black 
V.  Herring,  T9  Md.  140,  28  Ati.  1063;  Doe 
V.  Martin.  4  Term  R.  SS.  "Punctuation  Is  no 
part  of  the  statute."  Hammock  v.  Farmers* 
Trust  Co.,  105  tl.  S.  77,  26  L.  Ed.  1111. 

In  tbe  light  of  these  principles.  It  Is  com- 
petent to  drop  the  period  which  erroneously 
divides  section  62  Into  two  sentences,  and  to 
convert  the  capital  "I"  Into  a  small  **1";  and. 
If  this  be  done.  It  Is  reasonably  clear  that 
tbe  true  reading  of  the  section  Is  this:  That 
the  term  "practicing  medicine,"  when  used 
In  section  54,  as  amended  by  tbe  act  of  1896. 
with  respect  to  the  qualifications  of  a  prac- 
titioner to  be  registered,  means  the  practice 
of  medicine  as  a  profession  or  a  means  of  a 
livelihood  by  one  duly  licensed  or  registered 
**lf  a  license  or  register  by  law  at  the  time 
when  such  practice  Is  alleged  or  claimed 
•  •  •  were  required  by  law  at  such  date." 
Tf,  then,  the  appellant  had  been  a  practicing 
physician  prior  to  June  1,  1892  <that  Is  to 
say,  If  be  bad  been  prior  to  tbat  date  prac- 
ticing medicine  as  a  profession  or  means  of 
livelihood),  and  If  after  June  1,  1892,  he  con- 
tinned  to  so  practice  up  till  the  passage  of 
tbe  act  of  1804,  he  was  entiUed  to  be  regis- 
tered under  the  act  of  1896,  notwithstanding 
he  bad  not  registered  under  the  act  of  1894. 
because  he  had  been,  on  this  assumption  of 
facts,  a  practitioner  prior  to  June  1,  1892, 
and  also  between  June,  1S92,  and  tbe  adop- 
tion of  the  act  of  1894,  during  which  last- 
named  period  no  license  was  required  to  be 
taken  out  by  one  so  situated.  He  was,  there- 
fore, on  this  hypothesis  of  fact,  a  practition- 
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er  dnrlnc  &  time  wben  no  Ucenw  was  reqalr- 
ed  bj  law;  and  he  tbas  came  within  the 
definition  given  In  section  62,  when  that  sec- 
tion Is  read  In  the  way  which,  according  to 
the  authorities  cited.  It  Is  competent  to  read 
IL  If  the  president  of  the  board  of  examin- 
ers was  satisfied  that  the  applicant  was  Id 
reality  practicing  prior  to  June  1,  1892,  and 
that  he  continued  to  practice  thereafter,  then 
It  became  the  duty  of  the  board  to  grant  a 
permit  aothorlxlng  tiie  appellant  to  reglstw. 
Now,  what  are  the  facta  as  to  the  appel- 
lant's having  practiced,  and  what  is  the 
ground  upon  which  the  refusal  to  grant  the 
permit  was  founded?  Without  giving  an 
analysis  of  the  evidence,  It  suffices  to  say 
that  we  are  quite  satisfied,  after  a  careful 
examination  of  It,  that  the  appellant  was  In 
fact  engaged  In  the  actual  practice  of  medi- 
cine tor  some  years  prior  to  June  1.  1892. 
He  began  to  practice  about  1882.  Under  the 
act  of  1888,  as  he  bad  no  diploma,  he  ought 
to  have  undergone  an  examination  by  the 
board  of  health,  bat  he  did  not.  I^ough  he 
made  himself  liable  to  be  proceeded  against 
for  neglecting  to  comply  with  the  require- 
ments of  that  act,  he  was  none  the  less  en- 
gaged in  actual  practice  as  a  means  of  liveli- 
hood; and  this  was  his  condition  or  situation 
at  the  time  the  act  of  1892  was  adopted,  and 
a  status  or  condition  of  actual  practice  was 
the  status  or  condition  with  which  that  act 
dealt.  The  act  of  1892,  as  we  have  said, 
changed  the  whole  antecedent  scheme.  It 
applied  to  a  situation  actually  existing  at  its 
date.  It  did  not  undertake  to  discriminate 
between  those  who  were  then  lawfully  and 
those  who  were  then  unlawfully  practicing, 
medicine.  It  confined  Its  operaUons  to  pet- 
sons  who  should  after  Its  passage  begin  the 
practice  of  medicine,  and,  having  repealed 
the  act  of  1888,  it  left  no  statute  In  force  to 
apply  to  those  persona  who  were  In  fact 
practicing  prior  to  June  1,  1892,  no  matter 
how  OS  under  what  circumstances  they  had 
practiced.  As  a  result,  then,  the  appellant  was 
not  within  the  terms  of  the  act  of  1882,  in  so 
far  forth  as  those  terms  related  to  reglstra* 
titm.  He  was  a  practicing  physician,  and.  by 
the  terms  of  the  act  of  1^2,  'was  under  no 
obligation  to  register.  Under  section  64  of 
the  act  of  1806,  Interpreted  by  section  &i  as 
we  have  construed  the  latter,  he  was  entitled 
to  register,  and,  if  eutitied  to  register,  he 
was'entitled  to  the  permit  authorizing  him 
to  register  unless  his  application  was  reject- 
ed by  the  president  of  the  board  of  medical 
examiners  in  the  honest  exercise  of  a  discre- 
tion conferred  upon  him  by  the  statute.  But 
we  are  Informed  by  the  record  that  the  ap- 
pellant's application  was  rejected,  not  In  the 
exercise  of  any  discretion  vested  in  the  board 
or  Its  president,  but  solely  because  the  appel- 
lant had  no  dipltnna  from  a  medical  college. 
That  was  not  a  valid  reason  for  rejecting  It 
The  exercise  of  a  discretion,  though  errone- 
ously, If  not  corruptly  exercised,  cannot  b« 
rerlewed  on  a  petition  tm  a  mandamos;  but 


an  officer  clothed  with  a  power  to  act  maj  b* 
compelled  by  mandamus  to  exercise  that 
power,  though  his  honest  discretion  in  the 
exercise  of  it  cannot  be  controlled.  As  the 
appellant  was  undoubtedly  engaged  In  tbe 
practice  of  medicine  when  the  act  of  1892 
was  passed,  and  was  then  a  "practitioner  of 
medicine,"  within  the  definition  of  that  term 
as  contained  in  sections  M  and  62  of  tbe  act 
of  1896,  and  as  bis  application  for  a  permit 
to  be  registered  was  rejected  upon  the  un- 
tenable ground  that  he  had  no  diploma,  and  as 
It  was  not  rejected  in  the  exercise  of  any  dis- 
cretion reposed  in  the  president  of  the  board 
of  examiners,  it  follows  that  he  was  entitled 
to  a  writ  of  mandamus  compelling  the  board 
or  Its  president  to  examine  and  decide  on  the 
truth  of  the  averments  contained  in  that  ap- 
plication, unless  the  Instruction  which  he 
asked  the  trial  court  to  grant,  and  which  the 
court  did  grant,  stands  In  the  way  of  jthe  re- 
lief which  be  seeks.  .That  Instmction  Is  In 
these  words:  "The  court  rules  that  It  finds 
from  the  evidence  In  the  case  that  the  peti- 
tioner was  actually  engaged  in  the  practice 
of  medicine  as  a  profession  In  the  city  of 
Baltimore  pritnr  to  the  year  ISSS  and  the 
first  of  June, -1892,  but  was  never  duly  Jtbens- 
ed  or  registered,  and  tfierefore  is  not  entitted 
to  Ms  remedy  asked  for.""  We  were  told  in 
the  argument  that  the  concluding  words, 
which  we  have  put  in  Italics,  and  which  deny 
the  right  to  the  writ,  were  added  by  the 
learned  Judge  below;  and  since  tbe  argu- 
ment we  have  been  furnished  the  original 
Instruction,  and  It  bears  out  the  counsd'a 
statement  But  we  are,  of  course,  confined 
to  tbe  record  as  It  was  transmitted  to  this 
court,  and  we  cannot  look  at  tbe  original  pa- 
pers. In  an  ordinary  case  such  an  instruc- 
tion would  be  fatal  to  the  party  presenting 
It  because  It  would  have  been  binding  <n 
blm,  unless,  wben  modified  by  the  court,  be 
had  excepted  to  the  modification.  This  was 
not  done.  A  litigant  is  entiUed  to  have  the 
prayers  which  he  offers  passed  on  as  they 
are  oftered.  If  they  are  rejected,  he  may 
take  his  exception.  If  modified,  he  should 
except  to  their  rejection  as  offered,  and  also 
to  the  modification  of  them;  and  It  must  ap- 
pear on  the  face  of  tbe  bill  of  exceptions 
that  he  has  done  so.  Unless  the  bill  of  ex- 
ceptions does  show  that  the  prayer  as  grant- 
ed had  been  modified  by  the  court  and  that 
It  was  not  the  prayer  which  was  submitted, 
we  must  treat  It  as  having  been  presented  in 
the  form  in  which  we  find  It  set  forth  In  tbe 
record.  But  in  an  api>esl  from  an  order 
granting  or  refnslng  a  mandamus,  when  the 
Issues  of  fact  have  been  determined  by  tbe 
Judge  below  without  the  aid  of  a  Jury,  we 
are  not,  as  in  ordinary  apipeals  from  a  court 
of  law,  confined  to  a  review  of  the  mllnga  on 
questions  of  law  presented  by  exceptions.  In 
such  instances  the  appellate  court  must  in- 
quire whether  the  writ  was  properly  grant- 
ed or  properly  refused,  aftor  an  Inspection  of 
the  whole  record,  and  Is  not  restricted  to  an 
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Initniettoii,  or  Umltad  to  detennlnlDg  whetli- 
er  tbat  Instractlon  was  right  or  wrong,  par- 
ticularly as  no  Instruction  Is  needed  as  a 
basis  to  bring  ap  for  rerlslon  the  final  orAer 
when  the  case  Is  heard  below  without  the  in- 
terrentlon  of  a  jtaj.  It  is  the  final  order 
granting  or  refusing  a  mandamus  which  an 
appeal  to  this  court  assails,  when  the  case 
has  been  tried  by  the  ^udge  alone;  and,  what- 
erer  the  Instructions  may  be,  If  there  are 
any,  the  accuracy  or  Inaccuracy  of  that  ordw 
Is  the  thing  to  be  determined.  Without  re- 
gard, then,  to  the  rarfous  prayers,  the  ulti- 
mate question  Is,  vas  the  order  refusing  to 
grant  the  writ  right?  From  what  we  have 
said,  it  Is  apparent  that  there  was  error  In 
refusing  to  Issue  a  mandamus  requiring  the 
board  of  medical  examiners  to  grant  the  ap- 
pellant the  permit  he  asked.  If  the  president 
of  the  board  should  be  satisfied  of  the  truth 
of  the  statements  contained  In  the  applica- 
tion. There  Is  nothing  to  indicate  that  the 
president  of  the  board  has  ever  examined  In- 
to the  averments  of  the  appellant's  applica- 
tion, or  that  be  has  decided  and  determined 
that  he  was  not  satisfied  with  the  truth  of 
those  aTerments.  The  evidence  In  the  rec- 
ord is  quite  ample,  we  should  say,  to  show 
that  they  are  true;  but  In  saying  this  we 
are  not  to  be  understood  as  asserting  a  right, 
In  the  absence  of  a  charge  of  fraud  or  cor- 
ruption, to  review  the  conclusion  of  an  of- 
ficer to  whom  the  statute  has  committed  the 
discretion  and  the  authority  to  decide  that 
question.  Under  onr  Interpretation  of  the 
law,  and  according  to  our  view  of  the  facts, 
the  appellant  was  entitled  to  a  permit  If  no 
other  reason  exists  for  withholding  It  than 
because  he  has  no  diploma,  then  It  should  not 
be  withheld;  but  It  Is  for  the  president  of 
the  board  of  examiners,  and  not  for  us;  as 
'tbe  case  Is  now  presented,  to  pass  on  the 
facts  alleged  In  the  application.  As  be  has 
not  done  this,  the  appellant  Is  entitled  to  ft 
mandamus  requiring  the  president  to  make 
•nch  an  InvestlgatlMi.  For  the  reasons  we 
bare  assigned,  the  order  dismissing  the  peti- 
tion will  be  reversed,  and  the  cause  will  be 
rananded  for  such  further  proceedings  In  ac- 
cord with  the  vlewa  expressed  In  this  opin- 
ion as  may  be  deemed  desirable.  Order  re- 
ncMd.  with  coats  atmre  and  b^ow,  «nd 
tMxm  rananded  tor  farther  i^roeeedinga. 


(71  Vt.  SM) 

HcDONAID  et  aL  T.  WBBSTEIR'S  BSTATB. 
(Supreme  Court  of  Vermont  Washington. 

July  19,  lase.) 

TMAL  —  riNDING  —  BTIDBINCB  SUSTAININO  — 
AOBKT— WITNESS— COMPETENCY  —  REMARKS 
OF  COUNSBL-STATUTB  OF  FRAUDS— PLEAD- 
XNO  AND  PROOF— VARIANCE. 

1.  Where  plaintiff  testified  that  decedent  made 
a  contract  with  him  to  pay  half  tbe  cost  of 
cradlDg  and  baildin;  a  bridge,  and,  after  dece- 
dent's deatti,  on  the  representation  of  the  ad- 
ministrator that  the  estate  would  not  use  tb« 
same  any  further,  he  had  agreed  to  put  in  a 
dalm  before  tha  county  commissioners  for  ft 


lees  amount,  and  defendant  tntlfled  the  first 
time  he  knew  of  decedent's  asreement  to  pay 
half  of  the  cost  of  tbe  bridge  was  when  the 
claim  was  preBented  to  the  commissioners,  bat 
subseguentfy  said  he  did  not  uDderstand  the 
qnestloQ,  and  answered  differentlv,  and  later 
testified  plaintiff  had  repeatedly  offered  to  set- 
tle for  a  small  amount  u  he  would  release  any 
right  the  estate  had  to  use  the  bridge,— there 
was  evidence  to  sustain  a  finding  that  plalntifTs 
claim  was  the  same  In  snbetance  as  that  pre- 
sented by  him  to  the  commissioners. 

2.  An  agent  who  made  a  ctHitract  for  and  in 
the  name  of  his  principal  Is  not  a  party  to  the 
contract  ftnd  hence  is  a  competent  witness  In  a 
proceeding  to  mforee  tiie  contract 

8.  A  murepresentatlon  by  eounsd  of  testi- 
mony just  glyen  by  a  witness  at  once  rebuked 
by  the  court  and  withdrawn  by  counsel.  Is 
harmless  error. 

4.  A  contract  to  pay  more  than  940  for  the 
boildlng  of  a  bridge  b  not  within  tbe  statute 
of  frauds,  since  It  u  not  a  sale  of  goods,  wares, 
nor  merchandise. 

6.  Where  the  declaration  in  a  salt  against  an 
estate  alleged  that  the  intestate  was  indebted 
to  plaintiff  in  a  certain  snm  tor  work  done  and 
performed,  etc.,  toe  defendant  who  was  the  ad- 
ministrator, and  the  proof  showed  a  contract 
with  the  intestate,  there  was  no  variance. 

Bxcoptloma  ttom  Waahlnctoo  ooonty  court; 
Start,  Judges 

Action  1v  one  McDonald  and  another  agabwt 
the  eetatft  of  Hamilton  Webster.  Fnun  ft 
judgment  In  Cavor  <^  pUlntlfla.  defendant 
teings  exceptions.  Affirmed. 

The  plalntifTs  sought  to  recover  in  the  coun- 
ty court  upon  speclflcatlms  as  follows:  "To 
buildhig  bridge,  $88.00.  and  grading,  $2S3.43, 
with  Interest  from  April  1,  1893."  Before 
commissioners  they  presented  a  claim  for  $30 
only.  Their  evidence  tended  to  show  that  the 
plaintiffs  and  the  Intestate,  prior  to  1883,  en- 
tered Into  a  written  contract  to  construct  a 
main  line  side  track  from  the  yard  of  Charles 
Young  so  far  as  might  be  necessary  to  make 
a  switch  into  the  Intestate's  stone  yard;  that 
there  was  an  uncertainty  as  to  how  far  this 
would  be;  that  upon  a  settlement  between 
the  plalntlfl:s  and  the  Intestate  the  latter  paid 
to  a  point  within  20  or  30  feet  of  a  bridge; 
tbat  the  Intestate  then  dalmed  this  to  be  as 
far  as  It  was  necessary  for  him  to  go,  but 
agreed  that  he  would  pay  one-half  the  cost 
of  the  tH*Idge  and  grading,  amounting  to  $341.- 
43,  provided  he  used  the  bridge  In  orAer  to 
make  a  switch  Into  his  yard;  that  he  did  sub- 
sequently find  It  necessary  to  use  the  bridge 
and  grading,  and  thereby  he  became  obligated 
as  above;  that  he  began  to  use  it  on  or  be- 
fore April  1,  1893.  and  had  hitended  to  settle 
with  the  plaintiffs,  but  his  last  sickness  pre- 
vented; that  the  plaintiffs 'bad  negotiations 
with  his  administrator,  and  talked  with  the 
commlsslonoB  npcai  the  estate  In  regard  to  re- 
ducing their  claim  on  condition  tbat  the  bridge 
be  no  longer  used  to  accommodate  the  estate, 
and,  In  expectation  of  a  compliance  with  this 
condition,  offered  to  reduce  It  to  $30;  that  the 
plaintiffs'  claim  was  the  same  as  contained  in 
the  county  court  8[>eciflcations,  except  a  dif- 
ference In  the  amount  for  the  reason  Just  stat- 
ed; that  the  administrator  refused  to  comply 
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vlUi  Ow  eonffltloo.  The  dotendanf  •  evidence 
tended  to  Bbow  that  the  claim  {awented  be- 
fore the  cnnmlB^nen  was  for  the  rent  of  the 
bridge  for  a  period  of  five  yean  at  alx  dol- 
lars per  year,  and  that  before  the  brldse  was 
oaed  by  Webater  the  pUUnUfb  Yonng  and 
Webster  conveyed  all  of  the  road.  Including 
the  tffldge  to  the  Barre  Ballroad. 

John  W.  Gordon,  for  plaintiffs.  Fred  1*, 
Lalid  and  Senter  *  Ooddard,  for  defendant 

BOWBUj,  J.  One  question  was  ivIietheT 
the  claim  on  which  recovery  was  sought  In  the 
county  court,  tiiotq;h  larger  In  amotmt  and 
different  in  deslpiatlon,  was  the  same.  In  snb- 
stance,  as  the  claim  presented  to  the  commJa- 
sloners,  and  the  Jury  found  It  was.  This  find- 
ing Is  objected  to  for  ttiat  there  was  no  erl- 
dence  to  support  it  iSat  snch  evidence  Is 
fonnd  in  the  testimony  <rf  both  the  plaintlfl 
McDonald  and  the  administrator.  The  testi- 
mony of  UcDonald.  though  conAised  and  un- 
satisfactory, has  that  tendoicy,  for  he  said. 
In  snbstance^  that  he  told  the  commissioners 
tiiat  the  dalm  he  presented  to  them  was  bas- 
ed <m  the  original  agreement  with  the  Intes- 
tate to  pay  towards  tiM  bridge,  and  this  was 
tbe  basis  of  the  claim  hi  the  coonty  court, 
mie  admlnlstratw  testified,  fn  answer  to  a 
plain  question  In  ehltf,  that  the  first  time  he 
knew  the  plalnUfEs  claimed  that  the  estate 
i^nld  pay  half  the  opense  of  the  bridge  waa 
when  the  claim  was  presented  to  the  commls- 
^ners.  And  although,  on  further  examina- 
tion In  chief,  be  said  be  did  not  understand  the 
question,  and  answered  It  dlffwently,  yet  It 
was  for  the  Jury  to  say  whether  they  would 
accept  bis  ezirianation,  or  bellcTe  what  be 
aald  In  the  first  place,  which  clearly  tended  to 
mpport  tiie  plalntUfs*  contention,  as  did  his 
further  testimony  when  he  said  that  tbe  i^aln- 
Uffs  had  repeatedly  tiered  to  settle  for  $30  or 
leas  if  he  would  release  any  right  the  estate 
had  to  farther  use  the  bridge;  f or,  aa  Car  as 
appears,  tbe  estate  could  have  no  such  right 
except  under  the  agreemmt  of  the  Intestate  to 
pay  half  the  cost  of  Ite  constructitm  If  It  turn- 
ed out  contrary  to  his  expectations,  that  he 
needed  to  use  It 

Yoniv  was  a  ctHnpetent  witness,  as  he  was 
not  a  party  to  the  contract  tai  issue  and  on 
trial.  Nor  did  his  testimony  tend  to  vary  the 
written  contract  concemlng  the  building  of 
the  side  track  and  the  bridge,  as  cbUmed,  but 
onty  to  show  an  independoit  contract  sobse- 
quentiy  made.  Stanyan  was  a  competent  wit- 
ness, for  an  agent  who  makes  a  contract  for 
and  In  tbe  name  of  bis  principal  la  not  a  party 
to  that  contract 

The  question  or  statement  of  counsel,  wblch- 
erer  It  was,  misrepresenting  what  a  witness 
had  Just  said,  was  at  (mce  ranked  1^  tbe 
court  and  withdrawn  by  the  cotmseL  This 
cured  tbe  errw.  If  any  there  was. 

The  objection  that  the  case  Is  within  the 
statute  of  frauds,  as  the  testimony  tended  to 
show  a  contract  tac  more  than  $40,  la  not  ten- 


930110,  tcer  then  was  no  sale  oC  goode,  wares^ 

nor  merchandise.  Kor  is  It  before  tia  wheCter 
tbe  case  Is  within  the  statute  because  tiie  omi- 
tract  concema  an  bitereet  in  land,  for  the  ex- 
ceptlons  do  not  raise  that  qoestkm. 

TbB  variance  between  the  proof  .and  the  dec- 
laration Is  dalmed.  toe  that  tin  pcoot  showed 
a  contract  with  the  Intestate,  whereas  the  de- 
fendant Is  declared  agidnst;  and  It  la  said  tliat 
tbe  admlnlstmtor  is  the  defendant  and  Uiat 
tberefix^  he  Is  detdared  against  fn  tbe  debt 
of  the  IntestatA  But  the  admtnlstiatar  Is  not 
the  defendant  but  the  estate.  The  decUua- 
tion  allc^  tiiat  the  Intestate  was  Indebted  to 
tbeplabitiffsin  fluchasnm  fwndi  and  mdi 
things  done  and  paftxmed.  laid  out  and  ex- 
pended, eta,  for  tbe  defendant  etc  Tbis. 
though  taiartiflclal  pleadbig,  saves  a  varlaoeet 
which  means  a  matoial  dUCeEence,  Cor  It  b 
ea«y  to  see  that  the  estate  Is  dedared  against 
toe  an  Indebtedness  of  tbe  tattestata'a.  Judff* 
mcnt  affirmed,  and  to  be  certified. 


01  Vt.  8S4) 

TURNER  FAUjS  LITHBBB  GO.  v.  BURNS. 

(Sapreme  Oonrt  of  Yennont    Essex.  Joly 
^  1899.) 

BOUNDARIBS— BVIDSNOn  —  DBCtARATtONS  OF 
DECEDENT— APPEAL— UONBT  HAD  AND  RB- 
CEIVBD—HISTAKJS— DEMAND— NECESSITT. 

1.  A  decedent's  declarations  as  to  bonndarica 
are  admissible  where  he  is  shown  to  have  ac- 
tual knowledge  on  the  subject,  and  had  no  fai- 
terest  to  misrepresent  and  the  declarations 
were  made  so  long  avo  that  there  la  no  reason- 
able probability  that  testimony  could  be  ob- 
teined  from  persons  having  actual  knowledge 
thereof. 

2.  Proof  that  two  adjoining  owners  were  to- 
gether on  their  premises,  and  that  one  of  them, 
a  sarveyor,  put  np  a  stake,  which  both  de- 
clared to  be  the  origin^  corner.  Is  soffident  erl- 
dence  to  sustain  an  Inference  that  they  knew 
the  true  location  qt  the  corner  to  malce  tlieir 
declarations  after  death  admissible  on  a  dispute 
as  to  the  location  thereof. 

&  A  referee's  finding  on  oontHetlng  crldenee 
as  to  the  locathn  of  a  boundary  Is  coDdoalve 
on  appeal. 

4.  Where  neither  of  two  adjoining  landown- 
ers knew  the  position  of  the  dividing  line,  the 
fact  that  they  onployed  a  smr^or  to  ma  out 
the  line,  and  that  one  of  them  purchased  tim- 
ber from  the  other,  which  waa  taken  from  land 
which  was  erroneonsly  set  ofF  to  the  seller  by 
reason  of  a  mistake  of  the  surveyor  In  locating 
the  line,  did  not  render  the  boundary  fixed  by 
the  surveyor  conclusive  aa  against  the  buyer. 

6.  A  buyer  having  paid  the  seller  for  goods 
which  In  fact  belonged  to  the  buyer,  under  a 
mutual  mistake  of  both  parties.  Is  entitied  to 
recover  the  price  so  paid. 

6.  Where  a  seller  of  goods  which  In  fact  be- 
longed to  the  buyer  received  the  money  under 
a  mutual  mistake  ot  both  parties,  and  the  buy- 
er was  not  in  fault  and  tae  seller  received  tbe 
money  In  his  own  wrong,  the  buyer  Is  entitled 
to  recover  the  price  patdTwlthout  demand. 

BzceptioDB  from  Bssex  oomity  court;  Bow- 
ell,  Judge. 

Assumpsit  by  the  Turner  Falle  Lumber 
Company  against  Oharlea  B.  Bmna  to  reooTO- 
money  paid  under  mistake  of  Cact  Fma  a 
Judgment  for  defendant  on  a  refere*^  xq^ort 
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plaintiff  briDgs  exceptloni.  Bvrund.  Jndr' 
ment  for  plaintiff. 

This  action  was  brought  to  recover  back 
money  paid  bj  the  plaintiff  to  tfat  defendant 
for  timber  taken  from  the  plalntUTa  own 
land.  Tbe  plaintiff  and  the  defendant  were 
aiU<aHiin  owners,  and  tbe  line  between  their 
lands  was  nncertaln.  The  plaintiff  bought 
the  timber  of  the  d^endant  upon  the  land 
In  qnestim  upon  the  tatter's  iepreB»Jitatlon 
that  tiie  land  belonged  to  him,  and  a  sorrey^ 
or  waa  agreed  upon,  who^  with  the  assistance 
of  the  defendant,  ran  the  line,  and  ran  It,  as 
the  referee  finds,  wroneonsly.  Relying  apm 
the  Une  as  run.  the  plaintiff,  after  catting  off 
Che  timber,  paid  the  defendant  for  it,  and 
afterwards,  without  making  anj  demand  for 
the  return  of  the  payment,  bronght  this  salt  to 
recoTer  it  back.   

Argued  before  TAFT,  a  J.,  and  TTLBB. 
MUNBON,  BTABT,  THOMPSON,  and  WAT- 
SON, JJ. 

Bateit  May  A  CHmonds  and  Ladd  ft  Pletch- 
er.  for  plaintiff.  Harry  Blodgett  and  Don- 
nett  A  Slack,  for  defendant 

TAPT,  0.  J.  1.  The  testimony  showing 
the  declarations  of  the  deceased  persons, 
tJtewart  and  Bell,  was  admitted  under  excep- 
tion. That  hearsay  erldence  is  not  admissi- 
ble Is  a  general  rale.  There  is  an  exception 
to  the  rule,  which  is  well  stated  in  Wood  t. 
Wfllard,  87  Vt  8T7.  The  declarations  of  de- 
ceased persons  In  resi>ect  to  the  boundaries  of 
land  may  be  admitted  under  certain  condi- 
tions. The  question  before  ns  is,  does  the 
testimony  fall  witbin  the  exc&ption?  The 
facts  making  such  testimony  admissible  are 
not  to  be  proved  by  what  the  declarant  said, 
but  must  be  proved  by  other  means.  One 
condition  of  Its  admissibility  is  that  It  most 
be  shown  the  deceased  person  had  octual  ■ 
knowledge  of  the  boundaries  of  tbe  lands,  or 
that  from  his  connection  with  them,  or  their 
situation,  and  his  experience  in  regard  to  such 
boundaries  and  the  surv^  of  tbe  land,  he 
bad  pecnllar  means  of  knowledge,  so  that  it 
may  be  fairly  Inferred  he  had  actual  knowl- 
edge of  the  same,  with  no  Interest  to  misrepre- 
sent although  not  wholly  disinterested  In  the 
subject  Such  declarations  made  upon  or  In 
the  vicinity  of  the  twundartes,  and  pointing 
Uiem  out  may  be  received  as  to  their  loca- 
tion, when  from  lapse  of  time  there  is  no 
reasonable  probability  that  testimony  can  be 
obbdned  from  those  who  had  actual  knowl- 
edge on  the  subject  That  Stewart  and  Bell 
had  actual  kqowiedge  on  the  subject  upon 
which  their  declarations  were  given  may  fair- 
ly be  Inferred  from  the  facts  shown.  Bell 
was  a  surveyor,  and  pot  up  "the  old  cedar 
stake**  which  mailed  the  comers  between 
ranges  4  and  S.  He  owned  lot  19  In  range  K, 
and  Stewart  owned  the  correa ponding  lot  19 
In  range  4.  The  two  were  upon  the  premises; 
were  there  for  the  purpose  evidently  of  mark- 
ing tbe  comers;  tot  Bell  tiien  put  up  tbe  cedar 
4SA.-«7 


stake,  and  both  declared  It  to  be  the  original 
comer.  It  is  inferable  that  had  actual 
knowledge  of  tbe  location  of  the  comers.  It 
does  not  ATfpeat  from  tUe  rqwrt  that  the  de- 
ceased persons  hsd  any  Interest  to  misrepre- 
sent, nor  that  tbe  time  when  the  declarations 
were  made  was  so  recoit  that  there  was  a 
reasonable  probability  that  testimony  eoold 
then  bo  obtained  from  those  who  had  actual 
knowledge  on  tbe  subject  These  facts  most 
appear  to  Justify  us  tn  reversing  the  ruling  of 
the  mast».  The  testimony  waa  properly  ad- 
mitted.  Bee  Child  v.  Kingsbury,  46  Vt  47. 

2.  There  waa  testimcoiy  In  the  case  wliich 
traded  to  show  tbe  location  ot  certain  old 
fences  and  lines  of  occupation,  and  jotted 
trees  upon  sndi  lines^  and  the  defendant 
^Ims  that  this  testimony  should  be  used  sf 
determinative  of  where  tbe  xange  Unes  of  said 
lots  are,  for  tbe  reason  that  the  parties  must 
have  contracted  with  nteronee  to  the  a^w- 
rent  Unes  as  shown  by  such  fences  and  lines 
of  occupaUon.  There  Is  nothing  In  the  case  to 
show  thst  tbe  parties  contracted  with  refer- 
ence to  any  q;>parent  lines,  and  the  question 
need  not  be  considered.  The  testimwiy  tend- 
ing to  show  the  old  fences  and  lines  vras  be- 
fore the  referee,  and  was  considered  by  him 
In  connection  with  all  the  testimony  In  the 
case,  and  from  it  aU  he  finds  that  the  claimed 
apparent  lines  are  not  the  true  range  lines, 
and  bts  finding  In  that  respect  is  condosive. 

8.  The  defendant  claims  that  ttie  arrange- 
ment between  the  parties  by  which  Surveyor 
Williams  should  run  the  Une  between  thp 
land  of  the  revectlve  owners  was  conclusive 
and  blading  upon  them,  the  prlndple  which  Is 
applicable  hi  cases  of  disputed  boundary  Unes, 
and  a  compromise  of  such  disputes.  The  ref- 
eree does  not  find  anything  In  the  proceedings 
in  tbe  nature  of  an  adjudication,  or  such  an 
acquiescence  In  the  line  run  as  would  conclu- 
sively fix  Its  location.  Tbe  defendant  eon- 
tends  that  this  finding  Is  a  condusion  of  law, 
and  not  warranted  by  tbe  facta  found  by  the 
referee;  that  the  court  should  set  aside  such 
finding,  and  draw  such  conduslons  as  the 
facts  found  warrant  If  In  fact  it  is  a  ques- 
tion of  law,  the  conclusion  drawn  by  tbe  r^- 
eree  was  correct  The  jnrtles  owned  adjoin- 
ing lands.  Neither  knew  where  the  Une  was; 
neithw  claimed  it  to  be  in  any  particular  lo- 
cation. Tbe  plaintiff  bon^t  tbe  timber  on 
the  defendant's  land,  and  tbe  surveyor  ran 
the  line  between  the  lands  and  erroneously  lo- 
cated it  There  waa  no  ctKitroversy  ot  a  dis- 
puted claim,  and  a  compromise  thereof,  pre- 
sented by  the  evidence.  The  conchtslon  of  tbe 
referee  was  correct  Upon  ttie  qoesdoo  ot 
compromise  see  next  point 

4.  The  defendant  hisists  that  the  case  does 
not  discloee  a  payment  under  a  mistake  tither 
of  law  or  fact  It  Is  unnecessary  for  us  to 
consider  the  effect  of  the  mistake.  If  it  was 
one  of  law.  It  was  clearly  aae  of  fact  After 
the  survey,  all  the  parties  supposed  that  the 
division  line  was  many  rods  from  Its  true  lo- 
cation, and,  so  believing,  the  plain  tig  paid  the 
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fleftndant  Cor  Its  own  InmbOT.  Thece  was  a 
nnitual  mtetake  u  to  lb  ownership.  Tbe 
ownership  of  proper^  !■  matter  of  fact,  al- 
thoogb  It  may  resolf  from  a  qnestkm  of  law. 
The  defendant  fnrther  InsMa  under  this  point 
that  the  arrangement  hj  which  ttie  line  was 
nm  was  binding  open  all  parties,  In  the  na- 
ture of  a  comprtHDlse,  and  that  tiie  plaintiff 
Is  estopped  from  dbqiintlng  It  In  regard  to 
the  parties  bdng  bound  bj  the  running  at  the 
line  by  Williams,  the  case  Is  analogous  to  Bur- 
nell  T.  Maloney.  38  Yt  579,  In  which  Bd]<Hn- 
Ing  owners  procured  a  snrreyor  to  nm  the 
Ilnea  dividing  tbelr  lands,  and  upon  hearing 
It  was  Insisted  that  the  dlTlskai  Une  thua  ea- 
taUlshed  was  coocluslve  upon  the  partlea. 
Fletpolnt,  G.  J.,  says  In  the  oplnkn:  '*A11 
agreed  that  Withers  was  entitled  to  160  acres 
to  be  taten  off  the  south  md  of  the  gore  by  a 
line  to  be  run  paralld  wltii  the  south  Une 
tiiereot.  AU  that  the  parties  attempted  to  do 
oa  tbe  occadon  referred  to  was  to  run  that 
line;  In  runnli^  It,  Saxe,  the  surr^or,  by 
mistake  run  It  too  fax  south,  so  that  It  did 
not  give  Withers  the  150  acres,  to  which  he 
was  mtitled.  We  think  It  has  never  been 
h^  that  such  a  transacthm  Is  concluslTe  up- 
on the  parties  to  It" 

6.  The  defendant,  farther  faislsts  that  the 
sale  was  one  of  personaJty,  and  that  the  i^aln- 
tlff,  baring  taken  the  prc^rty,  cannot  now 
claim  that  the  line  was  erroneously  located; 
that  It  adopted  the  line,  and  cannot  now  deny 
It  Thia  view  cannot  prevail  against  the  prin- 
ciple applicable  In  case  of  a  mutual  mistake. 

6.  The  defendant  contends  that  the  payment 
was  a  voluntary  payment,  and  cannot  be  re- 
covered back,  and  cites  Stevens  v.  Head,  9 
Vt  174;  McDanlels  v.  President  eta,  29  Vt 
230;  Ta^fgart  v.  Rice,  87  Vt  47.  It  Is  held  In 
these  cases  that  when  one  pays  money  which 
he  Is  nnder  no  legal  obllgatlcui  to  pay  with 
toll  knowledge  of  tbe  facts  be  cannot  recover 
It  back.  Such  Is  not  the  case  before  us,  but 
a  payment  made  under  a  mutual  mistake. 

7.  Was  a  demand  necessary  to  enable  the 
plalntllT  to  maintain  its  action?  Tbe  rule 
stated  In  Vamum  v.  Town  of  Highgate,  OC  Vt 
416,  28  Atl.  028,  that  '"when  the  payor  Is  not 
In  fault  and  tbe  payee  receives  tbe  money  In 
his  own  wrong,  no  demand  is  necessary,"  Is 
wen  settled  with  us.  In  onr  cases  In  which  a 
demand  has  been  hdd  necessary  the  payor 
was  held  to  be  In  fault  In  Stoddard  v.  Chapin, 
15  Vt  443.  Bralnerd  v.  Transportation  Co.,  29 
Vt  157,  and  GUIett  v.  Brewster,  62  Vt  SVt, 
20  AtL  106,  and  tbe  payee  not  In  fault  In 
Bishop  V.  Brown,  51  Vt  880.  In  tbe  case  be- 
t(xe  ns  the  plaintiff  was  not  In  fanlt,  and  we 
hold  the  defendant  received  the  mimey  In  his 
own  wrong.  The  plaintiff  knew  nothing  of  Its 
iot  lines.  It  was  Induced  to  purchase  the  tim- 
ber by  the  repreeentatlons  of  the  defendant 
that  be  owned  the  land  In  dispute,  and  the 
line  was  run  by  tbe  surveyor  and  the  defend- 
ant; Bowman,  the  rei^esentatlve  of  the  plain- 
tiff, belnc  there  simply  to  mark  tbe  trees.  The 
defendant  was  revpcmslble  for  tbe  error  In  lo- 


cating  the  dtvWoo  line.   The  rait  can  bo 

maintained  vrltbont  prevtons  demaiid,  under 
the  rule  laid  down  In  Vamum  v.  Town  of 
Highgate,  supra.  Judgment  nvcned,  and 
Judgment  for  tlu  lAUntlfl. 


m  vt  i») 

MeBLROT  v.  Ifel^T. 

(Supreme  Oonrt  of  Vermont  Washington. 
July  10,  1899.) 

DBBDS-FROPBRTT  CONVBTTEEV-TBNANCT  » 
COMMON— BVIDBNOB^RBCORD-^PBAU 

1.  Hie  owner  of  a  hoose.  whidi  was  connect- 
ed with  a  public  sewer  by  a  necessary  drain 
niDning  over  other  proper^  of  the  owner,  con- 
veyed the  honse  nnder  a  deed  which  made  no 
mention  of  the  drain,  ffeld,  that  the  deed  In- 
cluded a  right  to  maintain  the  drain. 

2.  A  sole  deed  by  a  tenant  in  common  of  his 
Interest  In  the  property,  thoagh  inoperative  as 
to  his  co-tenant  is  valid  as  to  ererybody  except 
his  co-tenant  and  those  daiming  under  him. 

S.  Where  a  tenant  in  common,  who  had  by  his 
sole  deed  conveyed  a  drain  which  crossed  ttw 
property,  afterwards  became  sole  owner  of  the 
property,  the  Interest  of  the  grantee  of  the 
dram  became  absolute,  and  of  the  same  qualitr 
as  though  the  grantor  has  been  sole  owner 
when  be  gave  the  deed,  and  was  valid  as 
against  a  subsequent  purchaser  of  the  property 
without  notice  thereof. 

4.  Where  a  drain  which  connected  a  house 
with  a  public  sewer,  and  which  was  a  neces- 
sary and  apparent  appurtenance  to  the  house 
at  the  time  of  a  conveyance  thereof,  passed 
over  other  land  of  the  grantor,  the  fact  that  a 
drain  connecting  the  house  with  another  sewer 
might  have  been  constructed  without  passiog 
over  property  not  Included  In  the  conveyance 
of  the  house  did  not  affect  the  right  of  the 
grantee  to  maintain  the  original  drain. 

Appeal  In  chancery,  WodUngtm  oonnty; 
Tbompsm.  Ghancellor. 

BUI  by  WlUlam  R  McBlroy,  admInMzatol^ 
against  Boderiek  UcLesy. '  From  a  decree 
dismissing  the  blU,  plaintiff  appeals.  Be- 
versed. 

John  W.  Gordon  and  Senter  &  Goddard. 
for  !y>pellant  Richard  A.  Hoar  and  George 
W.  Wing,  for  appdlee. 

ROWELL,  J.  When  Batdkelder  deeded  the 
four-tenement  house  to  the  Intestate,  there 
were  four  water-closets  In  the  cellar,  which 
discharged  Into  a  drain  running  westerly 
across  the  lot  on  which  the  bouse  stood; 
thence  acron  a  comer  of  a  lot  owned  by  H. 
A.  Phelps,  where  a  drain  connected  with  It 
from  a  three-tenement  house  on  that  lot; 
thence  across  a  lot  called  the  "Sullivan  Lot" 
owned  by  Batdielder  and  Phelps  In  conunon; 
and  thence  connecting  with  a  public  sewer  on 
Church  street  Soon  after  Betchelder  sold 
to  the  Intestate,  he  bought  Phelpfl*  intereat 
in  tbe  Sullivan  lot  and  tbns  became  sole  own- 
er of  It  He  afterwards  sold  It  to  Beckley, 
who  sold  It  to  the  defendant  Said  water- 
closets  were  and  are  a  necessary  part  of 
tbe  house,  and  sewer  connection  with  Ohuxch 
street  was  and  Is  necessary,  and  will  ccmtlnue 
to  be  as  long  as  the  watw-closets  remain  hi 
tbe  cellar;  and  at  the  time  of  the  conveyance 
to  the  Intestate  said  coimectlon  was  a  neces- 
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80X7,  contlanon!^  and  an  appamt  aHmrto- 
nance  to  tlie  praiierty- 

Aa  the  effect  of  BatcbeUer'a  deed  to  ttat 
intestate  la  tbe  thing  In  dispute,  be  ma  In* 
coDvetrat  by  statute  to  testify  what  the 
Intestate  was  informed  and  knew  when  tbe 
deed  was  gl^^  aboat  the  dmacter  of  the 
rli^t  to  dtaln  across  the  SnUiTan  lot;  snd 
as  tbe  orator  Is  an  administrator,  and  Batch^ 
elder  Incompetent,  tbe  defendant  was  alao 
Inoonowtoit  rtatute  aa  to  facta  and  drcum- 
atancea  that  took  place  beface  the  deaUt  of  tbe 
testator.  The  deed,  thenftne^  which  Is  a  wax^ 
ranty,  with  a  cum  pertlneDtils,  without  spedal 
mention  of  the  drain  throngh  the  SnlUran 
lot,  most  be  consldnnd  without  reference  to 
the  finding  of  what  the  intestate  was  inform- 
ed aifd  knew  about  ttie  diaracter  <tt  tbe  right 
to  drain  across  that  lot;  and  tbe  question  is 
wbetbw  tbe  deed  is  to  be  glren  any,  and 
what,  effect  In  req^ect  of  that  part  of  tbe 
drain.  We  do  not  undertake  to  say  whether 
that  part  was  legally  appurtenant  to  tbe  prop- 
erty In  ttie  bands  of  Batobdda,  ao  that  It 
passed  as  an  i^)pnrtenance.  as  it  clesxly  would 
U  It  was  legally  appurtenant;  but  we  class 
the  case  as  oombig  witbtai  the  role  that  erery- 
tblng  apparent  and  contlnuons  tliat  Is  essen- 
tbU  to  the  beneficial  use  and  oajoyntoit  of  tbe 
propoly  designated  in  the  giant  la,  In  the 
absence  of  language  taidlcatlng  a  different  hi- 
tentlon  on  the  part  at  Ute  grantoi^  to  be  con- 
Bldered  aa  passing  by  the  grant,  as  far  as  tbe 
grantor  bad  power  to  grant  It  Such  things 
pass  as  a  part  of  flie  tbtng  granted,  and  by 
fnce  oC  the  grant  Ita^.  wltbont  the  words 
*^eam  perttamitili,*'  or  any  like  woxda.  Thus, 
by  the  grant  of  a  messni^  m  honse,  tbe 
orchard,  garden,  and  curtilage  paas;  and  so 
an  acre  or  more  may  pass  by  tbe  name 
"bonse."  00^  UtL  6b.  If  a  man  grant  omnea 
boseos  sues,  tbe  land  itself  passes.  Co.  LItt 
4b4  So  tiie  giant  of  a  mlU  carries  tbe  ose  <rf 
the  wat«r  by  wbiCh  It  is  wnked,  tbe  flood 
gates,  dam,  and  all  things  necessary  for  Ita 
use,  as  well  as  the  land  on  wbldi  It  stands 
and  that  over  which  It  projects;  and  It  m^ 
emlMaoe  adjoining  land,  if  necessary  for  Its 
nae,  and  actually  used  therewith.  In  such 
case  ttie  adiblnlng  land  does  not  pass  as  ^ 
pnttenant  to^  bnt  as  parcdi  of,  the  prlndpal 
thing  granted.  2  Wasbb.  Real  Prop.  (2d  Ed.) 
666.   Indeed,  as  said  hj  Story  In  U.  & 

T.  Appleton,  1  Sunn.  Fed.  Gas.  No.  IV 
468,  "every  grant  ct  a  ttataqe  naturally  and 
necessarily  Imports  a  grant  of  It  as  It  actu- 
ally exist%  unless  tbe  contraiy  is  ^orlded 
for;  and  whaterer  are  properly  Incidents  and 
appartenances  of  the  thing  granted  will  pass 
by  mere  i^Kntlon  of  law,  without  tbe  word 
*mpprtenaiieea.*  **  And  In  this  he  agrees  wltb 
Iiord  Coke,  who  says  tiiat  by  the  grant  ot  a 
manmr,  without  saying  **cum  pertinentlls,"  the 
Tllletn  regardant,  advowson  appendant  and 
Om  nke.  do  pass.  Oo.  Litt  907a.  In  Toothe 
T.  Bryce,  60  N.  J.  Bq.  680.  26  AtL  182,  it  is 
said  that  tiie  grantee  la  entitled  to  enjoy  tlie 
tbiiqc  granted  aa  It  was  when  he  bought  it. 


with  all  Ito  apparent  ironrtensiices,  tt  they 
locA  pennanent  and  are  useful  and  add  to  Ita 
Talne.  Bo,  hi  Fyer  t.  Garter,  1  Hud.  ft  N. 
919t  it  la  ssid  to  be  according  to  reason  that, 
when  the  owner  of  adjoining  houses  sells  one 
of  them,  it  should,  In  tibe  hands  of  the  pur- 
chaser, be  entitled  to  tbe  benefit  of  aU  the 
dnUna  therefrom,  and  subject  to  all  tbe  drains 
then  necessarily  used  for  the  enjoyment  <rf 
the  adjoining  bouse,  without  expnaa  reserra- 
tloo  CHT  grant,  Inasmuch  as  tbe  purchaser 
buys  it  Just  aa  It  atanda;  Ibat,  If  tbis  wm  not 
so,  tbe  inconreniencea  and  nuisances  in  towns 
would  be  very  great,  for,  when  tbe  owner  of 
several  adjobilng  houaes  conveys  them  scv 
arately,  it  would  enable  the  purchaser  of  any 
one  of  Cbem  to  stop  up  the  system  of  drainage 
made  for  the  benefit  and  amrenisDce  of  alL 
Mr.  Devlin  says  that  it  is  strlcUy  a  question 
ot  what  passes  l^  tbe  deed;  that  tbe  law 
S^ves  a  reasonable  intendment  to  tbe  grant 
In  an  such  CBMa,  and  passes  with  the  land  all 
tbe  easements  and  privileges  that  belong  to 
it  and  are  used  as  appurtenances.  DevL 
Deeds,  {  86S.  GooUdge  t.  Eager,  48  Vt  8^ 
is  a  good  case  <»  this  subject  That  was  a 
conveyance  of  a  bouse  and  lot,  without  men- 
tion of  a  spring  owned  by  tbe  grantor  <m 
the  land  of  another,  from  which  water  was 
then  running  to  said  honse  through  an  aque- 
duct that  was  partly  In  the  land  conveyed, 
partly  in  other  adjoining  land  ot  the  grantor's, 
and  partly  in  tiie  land  of  tbe  otiier  man.  No 
question  waa  made,  nor  could  be,  but  that  the 
grant  carried  all  of  the  aqueduct  that  was  in 
tbe  land  conveyed;  and  it  was  held  tbst  It 
carried  tbe  water  as  It  wsa  then  running, 
with  a  right  to  the  spring  and  tbe  aqueduct 
student  for  ito  ecmttouanee,  aa  an  appurte- 
nance ct  tbe  bouse  snd  flie  Isnd;  and  tills 
was  based,  not  on  the  words  "cum  pertinen- 
tilB."  but  on  tbe  rule  abore  stated.  Mow,  as 
to  Batcbelder's  deed,  it  is  clear  that  it  passed 
tbe  part  jot  the  dtatai  that  was  aa  tbe  bund 
conveyed.  But  that  part  was  (tf  no  use  with- 
out tbe  rest  Therefore  it  Is  reasonable  to 
8uiq>o8e,  as  there  Is  nothing  in  flie  deed  to  tbe 
contrary,  that  BatCbelder  Intoided  to  have  It 
CMvey,  aa  fax  as  be  oonU  make  it,  enough 
of  toe  rest  of  tike  drain  to  make  that  part 
benefidally  useful  for  tbe  purpose  to  which  It 
was  devoted,  and  for  which  it  was  thai  be- 
ing used.  The  only  difleraioe  between  this 
case  and  Ooolidge  v.  Hbges-  lies  In  the  fact 
that  tbere  tbe  defsndant  was  sole  owner  of 
tbe  spring,  while  hoe  Batdidder  was  only 
half  owner  oC  that  part  of  the  dmln  In  qQ». 
tlon.  But  that  difference  Is  not  material  ta 
tbe  constructi<m  of  .  tbe  deed,  as  shown  by 
Railroad  Gb.  ▼.  Leedi,  SB  &  a  178^  11  S.  ■. 
6S1.  There  a  tenant  in  common  granted  a 
right  of  WS7  for  a  railroad  over  the  common 
property.  It  waa  easential  to  tbe  beneficial 
use  and  enjoyment  of  tiie  r^t  that  tbe  fai- 
dlTldual  Intaest  of  tbe  grantor  ahould  be  sev- 
ered from  that  of  her  co-tenants,  that  tbe 
grantee  might  know  whether  any,  and  bow 
much,  of  tts  road  ran  over  the  land  of  odwrs. 
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and  how  moch  orer  tbe  land  of  the  grantor, 
and  ttali  could  be  aaoertaliied  onlj  by  a  parti- 
tlcm,  which  the  grantor  bad  the  mean*  of  en- 
Cwdag;  and  nader  tba  nde  above  stated, 
inaunoch  aa  partition  was  enentlal  to  the 
beneficial  use  of  the  right  of  way,  it  waa 
heU  to  be  dear  that  partition  was  in  the 
minds  ot  the  parties  when  the  grant  was 
made,  as  there  was  no  language  In  It  Indi- 
cating a  different  Intentltm  on  the  put  ftf  the 
grant<»r,  and  partition  tras  ordeted. 

Bnt  It  Is  said  that  the  am  does  not  come 
within  the  rule  stated,  becanee  the  drain 
was  originally  laid  throngh  the  BnlllTan  lot 
bj  Batchelder,  H.  A.  Phelps,  and  V.  D. 
Phelps,  by  oral  license  from  BnlllTan,  when 
they  owned  the  testatoc'a  premises  In  cun- 
mon,  and  that  the  owners  of  those  premises 
nerer  had  any  right  to  maintain  the  drain 
through  the  Sulllran  lot,  except  what  was 
conferred  by  that  license,  which  was  rero* 
cable  at  any  time,  on  the  facts  found,  but. 
If  not;  that  it  certainly  spent  Itsdf  when 
the  drain  became  worn  out,  as  It  has,  and 
Oiat  theretwe  no  right  to  renew  exists.  It 
>  Is  further  said  that  If  this  is  not  sot  lna»- 
much  as  Batcheldor  waa  only  a  tenant  In 
common  of  the  BulUTsn  lot  when  he  deeded 
to  the  Intestate,  he  had  no  power  to  convey 
an  biterest  In  the  drain  across  that  lot  by  his 
sole  deed,  so  that  an  essoitlal  element  of 
that  mle  Is  wanting,  namely,  the  power  to 
convey,  and  that  therefore  the  case  Is  not 
wtthm  the  rule.  As  to  the  license,  Hut,' at  Its 
best  merged  In  the  fee  when  ftub  licensor 
coQTeyed  to  the  Ileensees.  as  ttwe  was  no 
beneficial  Interest  to  be  snbserred  by  non^ 
merger.  As  to  the  deed,  althons^  a  tenant 
In  common  cannot  by  his  sole  deed  convey 
■  to  a  stranger  an  Interest  In  a  ^rt  <mly  of 
the  common  property,  yet,  as  between  the 
parties  thereto^  such  a  deed  Is  not  void.  It 
Is  Inoperative  as  to  the  co-tenant  becanse 
be  Is  mtitled  «i  partition  to  have  his  pnqw- 
ty  assigned  In  an  entire  parcel  according  to 
1^  aliquot  part,  and  bis  oo-tenant  cannot  de- 
feat that  right  without  his  consent  But,  If 
a  warranty.  It  Is  operative  against  the  gran- 
tor, as  between  the  parties  tiiereto,  by  way 
(tf  estoppel,  whether  It  connys  an  Interest 
in  the  land  or  not;  for,  aa  Lord  Mansfi^ 
has  somewhere  ssld,  **do  man  shaU  be  allows 
ed  to  dispute  his  st^emn  deed."  Vamnm  t. 
Abbot,  12  Mass.  474,  la  a  leading  case  on  this 
snl^ect,  and  bolim  precisely  tiiat  And  sncb 
Is  ttie  doctrine  ttf  the  cases  generally.  Bnt 
we  think  they  go  further,— especially  the 
more  recent  ones,— and  hM  that  an  interest 
passes  as  agtinst  the  grautw,  and  that  for 
Hut  reason  the  deed  Is  good  aa  to  everybody 
but  the  co-tenant  and  thoae  claiming  nndu 
him.  And  this  Is  what  Is  said  in  Dall  t. 
Brown,  B  Ouafa.  280.  Bo,  in  Olbbs  v.  Swift 
12  Gush.,  at  page  308;  it  Is  said  that  If  the 
co*tenant  takes  tale  share  out  of  oth«  parte 
vt  file  common  property,  or  is  otherwise  sat- 
isfied, or  is  not  in  condition  to  take  the  ex- 
oeptlon,  then  the  purchassr  taking  from  his 


grantw  by  metes  and  bounds  will  teke  a  ti- 
tle that  cannot  be  disputed.  In  Whitton  v. 
Whitton.  38  N.  H.  127,  It  Is  said  ttut,  though 
the  deed  is  inoperative  as  far  as  It  Impairs 
the  rigbte  of  the  co-tenant;  yet  as  to  him  and 
all  othws,  tot  all  other  purposes,  It  Is  good, 
and  the  grantee  is  to  be  regarded  as  owner. 
Bo,  in  Toung  v.  Bdwards,  83  8.  a  404,  11  S. 
B.  1006. 10  U  B.  A.  65,  it  is  said  that  tbongb 
endi  a  conveyance  will  not  be  allowed  to 
operate  to  the  prejndlee  of  the  oo-tenant  yet 
where  It  can  be  given  effect  witooat  such 
prejudice,  there  Is  no  resaon  why  It  should 
not  be  sustained,  and  Oiat  such  Is  tiie  wd^t 
of  authority.  Mr.  Freeman  thinks  that  sndi 
a  deed  conveys  an  interest  aa  between  the 
parties.  Freem.  Go-Ten.  (2d  Ed.)  f  200.  Bnt 
if  this  were  not  so,  It  would  maka  no  differ- 
ence in  this  caae;  tot  when  Batebeld» 
bought  oat  his  co-tenant  and  Oma  became 
the  sole  ownw  of  the  Sullivan  lot  that  in- 
terest when  it  aocmed,  fed  the  estoro^  and 
what  before  was  an  estete  by  estoppel  only 
became  an  estete  In  Intmreet  and  of  the  eame 
quality  as  thon^  Batcheldw  had  been  sole 
owifer  vben  he  gave  the  deed.  And.  al- 
though the  defendant  be  regarded  as  s.  bona 
fide  purchaser  without  notice,  It  would  make 
no  dlffwence;  for,  wtuok  an  estomtel  works 
on  the  Interest  it  runs  with  the  land  Into 
the  hands  of  vhomsoever  It  comes,  and  tbis 
notwithstanding  our  registry  lyBtem.  Jar- 
vis  V.  Attens,  26  Y  t  68B,  Is  full  authority  on 
thia  point  In  Gnnnln^iam  v.  Pattee,  98 
Mass.,  at  page  2B1,  It  is  said  that  *if  the  ti- 
tle <tf  the  oo-tenant  entitled  to  dlsafllrtn  the 
conveyance  becomes  vested  in  the  me  by 
whom  It  waa  executed,  the  newly-acquired 
title  of  the  gvantOT  wHl  Innre  by  estc^ptd  to 
tbe  beneflt  et  the  pnntee."  Kr.  Freeman 
says  that  aU  the  anthoritles  on  thia  sobjeet 
seem  to  be  to  the  same  effete  Freon.  Oo- 
Ten.  ^  Bd.)  I  207.  Bnt  this  is  too  mndi  to 
ssy;  for,  altiiontfi  the  great  weight  of  an- 
thwlty  la  that  m^r,  yet  cases  ate  not  want- 
ing diat  deny  the  doctrine^  And  Mr.  Bige- 
low,  Mr.  Bawle^  and  the  American  editors  ot 
Smith's  Leading  Oases  treat  the  aubject  fully 
and  at  large,  and  also  deny  the  doctrine^  and 
irlth  voy  cogent  reasoning.  But  that  has 
been  tibe  law  of  this  state  for  90  yean^  If  not 
always;  and,  aa  it  Is  a  rule  of  property,  vre 
should  not  feel  at  llbwty  to  depart  from  It 
even  iliough  we  thouj^t  It  unsound. 

fihurtlefl  and  Wifb  v.  Hubbard  (in  Wash- 
ingtcm  county),  decided  1^  this  court  In  180a 
but  not  repeated,  is  rdled  upon  by  the  on^ 
tor.  ^ere  one  Keith,  being  owner  in  sev- 
eralty of  tbe  omtora'  premises,  took  water 
thereto  for  the  beneficial  use  of  the  liouse 
and  bam,  by  means  of  a  branch  i^pe  attach- 
ed to  a  main  aqueduct  leading  from  springs 
on  other  land  whereof;  and  of  said  aqueduct 
he  owned  a  part  as  traiant  in  oommtm.  The 
title  of  tbe  pronises  aftervrarda  paased  from 
him  by  the  finecloBure  cS  a  mortgai^  that  he 
gave  thereon  after  the  water  was  tbus  put  in, 
and  came  to  the  orators  from  the  mortgagteL 
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After  the  execution  of  tbe  mortgage,  and  be- 
fore Its  foreclosure,  the  defendant  became 
tbe  owner  of  an  undivided  half  of  said 
springs  and  aqueduct,  which  half  Included 
Keith's  share;  and,  after  the  orators  bought, 
he  became  the  owner  of  the  other  half,  and 
then  disturbed  tbem  In  the  use  of  the  wfr- 
ter,  whereupon  they  brought  a  bill  to  re- 
strain him,  which  was  sustained.  The  case 
fell  to  the  late  Chief  Judge  Boyce,  who  wrote 
no  opinion,  and  none  of  the  other  judges  who 
sat  In  the  case  recall  the  ground  on  which 
it  was  put;  but  the  decision  was  manifestly 
right,  as  Keith's  mort^^ge,  which  contained 
full  covenants,  was  good  against  him  by  way 
of  estoppel,  eren  though  no  interest  in  the 
water  passed  thereby,  and  all  the  more  good 
against  blm  If  an  Interest  therein  did  pass, 
and  good  against  the  defendant  In  either 
case,  specially  as  the  record  does  not  show 
that  he  claimed  to  stand  aa  a  bona  flde  par 
chaser  without  notice. 

As  to  the  finding  that  at  the  time  of  the 
conveyance  to  the  intestate  the  sewer  connec- 
tion with  Church  street  was  a  necessary, 
continuous,  and  an  apparent  appurtenance, 
which  is  based  partly  on  the  testimony  of  H. 
A.  Phelps,  It  Is  objected  that  his  testimony 
was  not  admissible,  for  that  it  consisted 
merely  of  his  opinion  that  such  was  the  fact 
But,  as  the  record  does  not  show  that  such 
was  his  testimony,  the  objection  Is  not  con- 
sidered. 

It  Is  further  objected  that  sewer  connec- 
tion with  Church  street  was  not  necessary, 
as  it  Is  found  that  connection  could  have 
been  made  with  the  sewer  on  Park  street^at 
an  expense  inside  the  bouee  of  atmut  f75. 
But,  as  said  In  Pyer  v.  Carter,  above  cited,  it 
la  the  necessity  at  the  time  of  the  convey- 
ance, and  as  things  then  were,  without  alters 
atlon,  that  Is  to  govern.  Beveraed  and  re- 
manded, with  mandate. 

8TABT,      did  not  alt 


(a  Pn.  <U)(S  DtL  Cb.  SU) 
UEBSBSIAN  T.  FIRST  NAT.  BANK  OF 
WILBflKGTON. 
(Supreme  Court  of  Delaware.   Jan,  19,  190q.) 

XNDBMNITT— FRAUDULENT  RBPRE3BNTA.TI0N 
— UADILITT  OP  SURBTT— CAUSB  OF  ACTION— 
PRAUDULENT  CONCBALMBNT  —  LIMITATIONS 
— BUSPBNSION. 

1.  It  was  no  defense  to  a  suit  on  the  bond  of 
a  defanltlog  bank  clerk  that  the  surety  sign- 
ed the  bond  on  the  representatioii  of  the  cash- 
ier that  be  would  run  no  risk  In  so  doing;  Uiat 
the  teller  was  honest,  his  accounts  straignt.  and 
as  paying  teller  he  could  not  take  aoything, — 
where  it  did  not  appear  that  such  statements 
were  antborized  by  the  banic,  or  that  it  was  In 
the  line  of  the  cashier's  duty  to  make  them. 

2.  The  fact  that  one  was  Induced  to  become 
■urety  on  a  bank  clerk's  bond  by  the  pablish- 
ed  report  of  tbe  bank's  assets  and  liabilities 
was  no  defense  to  an  action  on  tbe  bood,  since 
the  duty  of  publishing  such  reports  is  Imposed 
by  statute  for  the  benefit  of  depositors,  and  not 

S respective  snretles,  and  the  report  did  not 
isclose  tbe  honesty  or  dishonesty  of  the  bank's 
employ^. 


8.  The  limitation  provided  by  Rev.  laws,  p. 
880,  I  11,  declaring  that  no  action  shall  be 

brovght  on  any  bona  given  by  a  bank  employe, 
after  two  years  from  the  accming  of  the  caase 
of  such  action,  did  not  commence  to  run  till 
the  discovery  the  bank  of  a  breach  of  condi- 
tion, where  It  was  concealed  by  fraud. 

4.  The  liability  of  the  principal  is  that  of  the 
surety,  and  beoce,  where  the  muning  of  the 
statute  of  limitations  has  been  suspended  by 
the  concealed  fraud  ot  the  principal,  the  sur^ 
cannot  invoke  the  aid  of  the  statnte  on  the 
grooad  of  his  innocence  of  tbe  fraud. 

5.  Where  it  appeared  th&t  a  bank  teHer  was 
generally  esteemed  as  capable  and  honest,  that 
the  Qsoal  examinations  were  had  from  time  te 
time  by  l>ank  and  government  dfficera,  that  the 
teller's  surety  never  requested  an  examination 
of  his  accounts,  and  that  the  teller  was  a  skill- 
ful accountant  and  concealed  his  defalcations, 
there  was  no  fraud  or  bad  faith  on  the  part  m 
the  bank  wlUcb  would  exonmte  the  surety 
from  liability  on  his  bond. 

Appeal  from  chancery  court 

Bill  ty  Nathan  Liebermaa  agalntt  the  Ftnrt 
NaUtHial  Bank  of  WllmtaigtoD.  From  a  de- 
cree  dlasolTlng  a  preliminary  Injunction,  com- 
^alnant  ainteals.  Affirmed. 

Argued  before  LORE,  0.  J.,  and  PBNN3S- 
WILL,  BOYCB.  and  OBUBB.  J7. 

Benjamin  Nlelds,  for  appellant  Lewis  O. 
Vandegrlft,  for  respondent 

LORB.  a  J.  Nathan  Ueberman.  the  vpel' 
lant,  one  of  the  sureties  on  two  official  bonds 
of  Peter  T.  B.  Smith,  late  paying  teller  of  tbe 
Fb^t  National  Bank  of  Wilmington,  has  ap- 
pealed in  this  case  from  the  decree  of  the 
chancellor  made  December  S,  1898,  which  dis- 
solved a  preliminary  Injunction  granted  by 
the  late  Chancellor  Wolcott  Novanber  S,  1888, 
restraining  tbe  bank  from  ccdlectiD^  the 
amount  of  certain  defalcations  of  Smith,  made 
by  blm  while  acting  as  teller  at  the  said 
bank.  The  bonds  bore  date,  respectively,  No- 
vember 1,  1879,  and  July  6,  1885.  Each  btmd 
was  in  the  penal  sum  of  $15,000,  and  set  forth 
that  said  Smith  had  been  duly  dected  and 
choseu  teller  of  the  bank  during  the  pleasure 
of  the  board  of  directors;  that  each  was  con- 
ditioned tot  the  faithful  discharge  of  the  du- 
ties of  his  office  as  teller  of  the  said  bank. 
Annexed  to  each  bond  was  a  joint  and  several 
warrant  of  attorney  to  enter  jm^mMit  there- 
on. During  the  life  of  the  first  bond,  between 
November  1,  187^,  and  July  6,  1885,  Smitn 
fraudulenUy  abstracted  funds  of  the  bank  to 
tbe  amount  of  $11,650.  During  the  hte  of  the 
second  bond,  between  July  6,  1885,  and  July 
6.  1891.  he  so  abstracted  (27,750.  These  de- 
falcations were  fraudtUentiy  omcealed 
false  entries  made  by  Smith  on  tbe  books  ot 
the  bank. .  The  defalcations  were  discovered 
about  February  18,  1883,  and  a  fnll  confes- 
sion was  made  by  Smith.  Upon  the  31th  day 
of  February,  1803.  judgment  was  entered  In 
the  superior  court  of  the  state  of  Delaware 
on  each  of  said  b<Mids;  said  Judgmenta  being 
No.  289  to  February  term,  1898,  on  the  bcMid 
of  November  1,  1879,  and  No.  301  to  the  said 
term  on  bond  of  July  6,  1886.  On  the  latter 
judgment,  execotion  was  issued  October  19. . 
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IM  ud  ttwremider  the  foodi  and  ehattdi 
of  Uebennui  mn  taken  In  ezecntloii,  and 
were  about  to  be  adrertlsed  and  sold,  wben 
farther  proceedings  were  restrained  Igr  tbe 
prelimlnaty  injonctlon  ot  Noranbw  6,  188B. 

The  dhlef  assignments  of  error  r^ed  on 
and  nrged  In  the  brief  and  aisomeot  bi  behalf 
of  tbe  api>tilant  were  <1)  that  tbe  bonds  were 
void  as  to  UebCTman  because  he  was  Induced 
to  become  surety  thereon  1^^  fraudulent  rep- 
resentations of  the  zevondent;  ^)  that,  at 
the  time  of  tbe  csitiy  ttt  the  Judgments,  ac- 
tion on  tbe  bcmda  was  bsrred  bf  the  statute 
'  of  llmltatlonsu 

1.  The  appellant  contends  that  nnOsx  the 
erldoice  in  this  case  there  Is  clear  proof  that 
Immediately  before  complainant  became  sure- 
ty on  the  bond  ot  Norember  1,  1879,  he  had 
a  conrersaUoa  with  George  P.  Armstrong, 
cashier  of  said  bank;  that  Armstrong  then 
tdd  him  that  he  would  nm  no  risk  In  becom- 
ing surety  for  Smith,  as  he  was  "a  good,  rell- 
'  able,  honest  man,  and  bis  accounts  are  aU 
straight,  and  as  paying  teller  he  cannot  take 
anything,"  and  that  he  had  read  the  puUlsh- 
ed  statements  ot  the  bank,  showing  its  then 
resources  and  llaUlltles;  that  Immediately 
before  complainant  twcame  anrety  on  the  t>ond 
of  Jnly  6,  18S5,  he  bad  a  further  ctnrersatlDn 
with  George  P.  Armstrtog.  cashier  of  the 
tnnk;  that  Armstrong  then  told  him  that 
Smith's  books  and  everything  were  straight, 
and  that  "there  was  no  risk  whatever  In  go- 
ing on  his  bond  again";  and  that  be  had  read 
the  statements  of  tbe  bank,  with  lis  then  re- 
sources. Complainant  avers  that  he  was  In- 
duced to  become  Biirety  for  Smith  because  of 
such  statements  made  to  him  tbe  cashier, 
and  by  the  puUisbed  reports  of  the  bank, 
showing  Its  resources  and  Ual)llltles,  Immedi- 
ately before  he  became  surety;  tliat  these  re- 
ports  were  made  and  publlsbed  pursuant  to 
an  act  of  omgress,  and  the  cashier,  who  made 
oath  thereto,  and  the  directors,  who  certified 
to  the  cnrectness  tboreof.  did  so  under  the 
authority  conferred  upon  them,  and  In  <Us- 
cha^  ot  a  duty  imposed  npaa  them  by  law; 
that,  from  tbe  fkcts  tbus  proved,  the  bonds 
rigned  by  the  complainant  are  void  as  to 
blm,  because  be  became  surety  thereon  l>y  rea- 
son of  such  fraudulent  representations  of  tbe 
respondent.  It  nowhere  appears  in  the  testi- 
mony that  Armstrong,  the  cashier,  was  au- 
thorised by  the  bank  In  any  way  to  make  rep- 
resentations In  this  matter  of  surety  on 
Smith's  bonds,  or  that  It  was  In  the  line  of  his 
duty  OS  cashier  to  do  k>.  Any  statements 
made  by  him  to  Lleberman  as  to  Smith's 
honesty,  the  condition  ot  his  books  and  ac- 
counts, and  the  probable  risk  to  his  surety, 
could,  therefore,  In  no  wise  bind  the  bank. 
Lleberman  took  them  at  his  own  risk,  as  the 
individual  Judgments  of  Armstrong.  The  su- 
IH^e  court  of  Kentucky,  In  Graves  v.  Bank, 
10  Bush,  23,  held  that  published  reports  of 
the  assets  and  liabilities  of  a  national  bank, 
imdcr  the  acts  of  congress,  which  were  false, 
.but  which,  under  the  proof.  Induced  a  person 


to  beeome  rarrty  cn  fbe  oflldal  bi»d  «<  the 
cashier  of  the  bank,  mode  the  bond  void  as  to 
such  Bure^,  and  rdlered  him  from  UaUIlty 
thereon.  The  contrary  doctrine  Is  maintained 
in  Bank  v.  AKwe.  68  N.  H.  where,  alter 
rerlewlns  the  Graves  Case,  tiie  comt  nys: 
Such  "wsmt  was  not  dne  to  persons  eondd- 
wlng  tbe  Question  of  becoming  smvUea  of  the 
treasurer.  It  was  a  duty  Imposed  by  statute 
for  the  ben^t  of  depositors,  and  not  to  oiable 
a  reader  of  the  pnUie  reports  to  deitermlne 
whether  the  treasurer  was  a  man  wluse  offlr 
dal  bond  be  could  safely  sign."  This  reason 
applies  with  equal  force  to  the  case  now  be- 
fore ns.  It  Is  difficult  to  po^elve  -apon  what 
pilnclide  of  law  or  equity  sudi  published  re- 
ports of  the  liank  can  be  hdd  as  an  Induce- 
ment to  Lleberman  to  become  surety  on 
Smith's  bond.  They  were  not  made  by  the 
bank  for  that  purpose.  Their  publication  from 
time  to  time  had  no  relatlm  to  wvdi  surety- 
ship, nor  did  th^  (Usdose  iqKm  their  face 
whether  BmlOt  was  htmest  ac  dishonest  If 
Lleberman  saw  fit  to  draw  frcnn  such  rq^orts 
the  cottclu^on  that  be  could  safely  becone 
surety  on  Smith's  official  bond.  It  was  nnqnea- 
tlonably  bis  own  voUtioo,  and  without  par^ 
tldpatlon  of  tbe  bank,  and  for  which  the 
bank  should  not  be  held  responsible.  There 
Be«ns  to  be,  therefore,  nothing  either  In  the 
statements  of  the  cashier,  Armstrong,  or  In 
the  publlsbed  reports  of  tlie  bank,  that  would 
relieve  Lleberman  of  his  liability  as  surety  on 
the  bonds. 

2.  The  main  and  most  Important  question 
In  this  case  Is  raised  by  the  statute  of  lim- 
itations. The  statute  relating  to  bonds  of 
this  character  Is  as  follows:  **No  action 
shall  be  brought  upon  any  l>ond  givoi  to  the 
president,  directors  and  company  of  any 
bank,  or  to  any  corporation.-  by  any  officer 
of  such  bank  or  corporation,  with  condition 
for  his  good  behavior  or  for  the  faithful  dis- 
charge of  the  duties  of  his  station,  or  touch- 
ing tbe  execution  of  his  office,  agiUnst  either 
principal  or  sureties,  after  the  expiration  of 
two  years  from  the  accruing  of  the  cause  of 
such  action;  and  no  action  shall  be  brought, 
and  no  proceeding  shall  be  had  upon  any 
such  bond  or  upon  any  Judgment  thereon, 
against  either  principal  or  sureties,  for  any 
cause  of  action  accruing  after  the  expiration 
of  six  years  from  the  date  of  such  bond." 
Rev.  Ijaws,  p.  886,  1 11.  No  question  In  Oils 
case  arises  under  the  last  clause  of  the  law, 
as  the  evidence  shows  that  all  the  defUca- 
tlons  occurred  within  six  years  from  the  date 
of  tbe  bond  under  which  they  are  claimed  in 
each  case.  We  have,  ther^ore,  only  to  deal 
with  the  two-years  limitation  In  tbe  first 
clause.  Judgment  was  mtered  Pebmary  M, 
1893.  Three  Items  of  defalcation  undo:  Uie 
bond  of  July  6,  1885,  via.:  April  11,  1891, 
¥500;  July  2,  1891,  f 500;  July  3,  1801,  ¥1,500; 
amounting  to  ¥2,600,— are  wtliibi  tbe  two 
years,  and  would  not  be  affected  by  the  wtfi- 
ute  tn  any  event.  The  residue  of  the  defalca- 
tions are  without  tiie  two  yean.   Does  the 
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BtatoM  of  Umltattons  bar  recovery,  ml  dabn- 
ed  1^  tlie  appellant?  It  was  sbown  la  tbe 
erldenee  that  Smltb  bad  fraudulently  ab< 
stracted  94.000  of  bank  tnnda  at  tbe  date  of 
tbe  first  bond,  November  1, 1879;  that  under 
tliat  bmd  tie  so  abstracted  93.1,KiO,  uid  on* 
der  the  bond  of  Jaly  6, 1885,  $Z7,7«>;  Oat  aU 
these  pecDlatlons  were  fraudulently  c(»iceal- 
ed  by  entries  and  alterations  so  eklllfully 
made  by  him  on  tbe  Ixm^  of  the  bank  as  to 
escape  detection  ontU  he  made  dlsclosnre  ct 
the  same  about  February  18,1808;  that  dur^ 
Ing  an  that  time  he  was  a  capable  and  Oust- 
ed otBcer  of  the  bank,  enjoylnff  the  confldenee 
of  his  employers  and  of  tbe  community.  Tbo 
respondent  contends  that  the  bar  of  the  stat- 
ute is  removed  by  tbe  concealed  fraud  ot 
Smith. 

The  qnestkm  whether  the  frandident  con- 
ceahnent  of  the  ezlstmce  of  the  cause  of 
action  will  hinder  the  operation  of  the  stat> 
nte  of  limitations  is  one  whldi  has  been 
much  discussed,  and  upon  which  there  has 
been  a  radical  difference  of  c^lnion.  On  one 
side  It  is  ssld  that  the  statute  in  plain  terms 
fixes  the  time  when  actiw  shall  be  brought 
after  the  cause  of  action  acorues;  that  the 
cause  of  action  accrues  when  the  act  is  done 
and  the  fraud  is  consummated,  and  from  that 
time,  and  not  from  the  time  the  plaintiff  dis- 
cov«ed  It,  the  statute  interposes  as  a  protec- 
tton;  that  while  courts  of  equity  may  make 
an  exception  in  cases  of  fraud,  because  they 
are  not  strictly  bound  tiie  statute,  yet  tat 
courts  of  law  to  do  the  same  Is  to  except 
from  the  law  cases  which  are  ^Inly  within 
Its  terms.  On  the  ptber  side,  it  Is  said  that 
the  statute  must  be  expounded  reasonably, 
so  as  to  suppress,  snd  not  to  extend,  tiio  mis- 
chiefs it  was  intended  to  cure;  that  it  was 
Intended  to  suppress  frsud,  by  preventing  un- 
just claims  from  starting  up  after  a  great 
b^ee  of  time,  when  evidence  by  which  they 
might  be  repelled  was  f  wgotten  or  bad  ceas- 
ed to  exist;  that  It  ahould  not,  tiierefore,  be 
so  ctmstmed  as  to  encourage  fraud,  by  en* 
aiding  those  who.  through  falsehood  or  de- 
oeAt,  hare  managed  to  keep  one  in  Ignorance 
of  the  fitct  that  he  had  a  cause  of  action,  to 
take  advantage  of  thtf  r  own  wrongdoing,  un- 
der a  plea  of  the  ^tote.  **We  tblnk."  ssys 
the  court  In  Reynolds  v.  Hennessy  <R.  L)  23 
Ati.  688,  "the  latter  position  Is  beet  sustained 
by  reason  and  authority.  It  certainly  Is  In 
the  line  of  Juatloe  and  morality.  The  ooty 
obiJection  to  it  Is  that  It  Introduces  an  ex.- 
ceptkm  into  tin  statute."  The  same  objec- 
Oou  Ues  to  cUms  In  favor  of  13ie  govern- 
ment, ud  to  eases  of  new  promise.  Tbe  stat- 
ute does  not  take  away  tbe  debt,  but  simply 
affects  the  remedy.  Benc^  If  one  by  fraud 
conceals  the  tect  of  a  right  of  action.  It  Is 
not  Ingrafting  an  exception  on  the  Statute  to 
say-  tiiat  he  Is  not  lootected  thereby,  but  It 
Is  simply  si^ng  tiiat  he  never  was  witbln 
the  statnta.  since  its  protection  was  never 
designed  for  such  as  he.  By  fraud  he  has 
put  hlms^  outside  ot  Itt  pala  Whether 


this  be  taken  as  an  exception,  or  only  a  lim- 
itation ot  the  stetnte,  it  reste  uptm  sound 
reason  uid  Just  policy.  Id.;  Bree  t.  Hoi- 
bech,  2  Doug.  6tSB  (Lord  MansflcM);  South 
Sea  Oo;  T.  Wymensdell,  8  P.  Wms.  1^.  Such 
a  construction  has  been  so  frequently  ap- 
plied to  tbe  statute,  that  it  Is  now  said  to 
have  the  weight  of  authorl^  In  Its  favor. 
Massachusetts,  Malne^  New  Hampshire, 
Pemsylvanls,  Illinois,  Indiana,  and  Toas 
are  among  the  states  supporting  thla  ylew, 
miille  the  contrary  has  been  held  In  New 
Turk,  Virginia,  North  Carolina,  South  Car- 
oUna,  and  New  Jersey.  In  Turnpike  Co.  v. 
Field,  8  Mass.  201,  Chief  Justice  Farstms  uses 
this  language:  "That,  where  tiie  dday  In 
bringing  the  suit  Is  owing  to  tiie  fraud  of 
the  defendant,  the  cause  of  action  ought  not 
to  be  considered  as  having  accrued  until  the 
I^intiff  could  obtain  knowledge  that  he  had 
a  cause  ot  action;  and  If  this  knowledge 
was  concealed  from  him  by  the  defendant 
f  raudnlentiy,  the  court  would  violate  a  sacred 
rule  ot  law  If  they  permitted  the  defmdant 
to  avail  hlmsdf  of  his  own  traud."  Tbo 
reason  givw  by  Lord  Bedesdale  in  Hoven- 
den  T.  Lord  Annesley,  2  Schoales  ft  L.  634, 
why  the  statute  should  not  operate  as  a  bsr 
where  fraud  has  been  concealed  by  one  par- 
ty until  it  has  been  dlscomred  by  tiie  otiier. 
Is  **that  the  statute  ought  not,  in  conscience, 
to  run;  the  conscience  of  the  psrty  being 
so  affected  that  be  ought  not  to  avail  him- 
self of  the  length  of  time."  Whatever  may 
be  tbe  confilct  In  courte  of  law  upon  this 
point,  it  is,  without  cmtroversy,  the  settied 
doctrine  In  courte  of  equity.  Aug.  LIm.  i 
USl  Coster  v.  Murray.  6  Johns.  Ch.  522. 

But  It  is  Insisted  that,  whUe  this  rule  pre- 
vails against  the  person  who  committed  the 
fraud,  a  different  rule  exlsta  In  tavor  of  in- 
nocent snretiea^  who  had  no  knowledge  oC, 
and  did  not  participate  In,  such  ficaud;  that 
while  Smith,  who  fraudulently  concealed  his 
peculations,  would  not  be  suffoed  to  shl^ 
bdmself  behtaid  tbe  statute  Lleberman,  his 
surety,  who  Is  Innocent  of  fraud,  has  a  right' 
to  set  up  the  statute  as  his  protection.  In 
cases  like  this,  is  there  any  such  distinction 
between  tiw  liability  of  ptfu^pal  and  surety? 
In  Ohailes  v.  Hasklns,  14  Iowa.  478,  irtiicb 
was  an  action  against  sheriff's  sureties  for 
wrongful  selsure  of  goods  under  an  execution, 
the  court  s^s,  *^e  governing  principle  Is 
that  the  llftbllltr  of  the  surety  is  depoident 
upon  that  of  the  prindpaL"  In  Zent's  Bx'r 
V.  Heart,  8  Pa.  St.  837,  which  was  an  action 
against  a  surety  on  a  promiSBory  note  barred 
by  tbe  statute^  "vrtiere  tbe  principal  had  paid 
Interest  wltiiln  tix  years,  Chief  Justice  Qlbson 
held  that  "the  dedslons  at  length  have  set- 
tied  that  the  payment  ot  one  Is  the  acknow^ 
edgment  of  botii.  T^enevcr  it  has  been  made 
during  tMr  jotaat  reqioa^llty.— In  other 
words  before  it  has  beoi  severed  by  the  death 
of  one  of  them."  In  Boehmer  v.  Schuylkill 
Co.,  46  Pa.  8t  402,  which  wu  an  action 
against  sureties  on  a  county  treunro's  btmd, 
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wbece  Um  deCense  was  tliat  the  tonn^  oom- 
mlMloiicn  had  exceeded  their  power  In  bM^ 
rowing  the  money  which  came  Into  the  treas- 
urer's hands,  and  that  the  money  ao  received 
waa  not  within  the  bond,  the  court  <Cblet 
Justice  Woodward)  says,  "In  so  far  aa  the 
principal  Is  Uable  by  the  mere  force  and 
terms  of  the  bond,  the  surety  is  bound  with 
him."  In  I^tter8(ui's  Appeal,  48  Pa.  St  M2, 
the  sureties  of  an  absconding  assignee,  who 
waa  trustee  for  the  benefit  of  creditors,  were 
held  not  entitled  to  credit  on  account  which 
their  principal  coold  lot  claim,  by  reason  of 
fraud.  Story,  J.,  says:  "The  snretles  stand 
In  no  better  position  than  their  principal. 
The  measure  of  his  responsibility  Is  the  meas* 
ore  of  theirs."  In  Bradford  t.  McCormlcfc 
(Iowa)  82  N.  W.  M.  which  waa  an  action 
against  the  sureties  of  a  Justice  of  the  peace 
for  money  collected  and  fraudulently  conceal- 
ed until  the  statute  had  run,  the  court  says: 
"The  statute  in  this  case  Is  pleaded  by  the 
suretlea,  and  they  have  not  been  guilty  of 
any  fraud;  bat  they,  without  doubt,  we  think, 
are  bound  by  the  fraudulent  conduct  of  their 
principal.  The  liability  of  the  surety  Is  de- 
pendent open  the  liability  of  the  principal. 
The  ordinary  rule  Is  that,  If  the  principal  la 
bound,  so  is  the  surety."  This  point  has  been 
directly  adjudged  In  this  state.  In  Sparks 
Farmers*  Bank,  8  Del.  Gh.  276,— a  case 
against  the  sureties  of  a  defaulting  cashier 
of  the  bank,— the  precise  question  was  de- 
twmined.  The  chancellor  there  held  that  the 
bank  was  entitled  to  collect  of  the  sureties  so 
mnch  of  the  defalcations  aa  occurred  more 
than  two  years  previous  to  the  entering  of 
the  Judgment  oa  the  bond,  for  the  reason  that 
'*thelr  equity  to  do  so  arises  outof  the  fact  that 
the  defalcation  was  a  fraud  concealed  from 
the  bank,  with  respect  to  which  a  court  of 
equity  will  not  permit  the  statutory  bar  to  be 
set  np  nntll  the  lapse  of  the  prescribed  term 
after  the  discovery  of  the  fraud."  This  case 
waa  argued  by  some  of  the  ablest  lawyers 
of  the  state.  While  it  is  true  that  the  dis- 
tinction between  the  liability  ot  surety  and 
principal  in  cases  like  this,  where  there  Is 
concealed  fraud,  does  not  seem  to  have  been 
raised  and  dwelt  upon  by  counsel  for  the 
saretles,  atlll  It  la  only  fair  to  aasume  that  the 
failure  to  do  so  did  not  arise  from  any  lack 
of  knowledge  or  research,  but,  rather,  from 
lack  of  material  for,  and  confidence  in,  audi 
a  defense.  The  case  ot  Grimshaw  v.  Mayor, 
etc.,  5  DeL  Ch.  183,  which  was  against  the 
sureties  of  a  defaulting  treasurer  of  the  city 
of  Wilmington,  baa  been  urged  as  counter- 
vailing this  doctrine.  The  chancellor^  In  bis 
oplnl<«i,  expressly  excepts  cases  like  the  pres- 
ent out  of  his  consideration,  In  the  following 
lai^uage;  "I  shall  not  enter  into  a  general 
discussion  of  the  principle  appUcable  to  a 
case  where  a  concealed  fraud  has  hem  proved 
to  exist  on  the  part  of  the  defendant  in  a 
suit  brought  against  blm  after  the  discover 
of  the  fraud  has  been  made,  but  not  within 
the  period  mentioned  In  the  statute  In  that 


respect  to  make  hbn  Mcomit  for  the  amnrnt 

of  said  fraud,  because  I  am  of  the  opinion 
tb»t  the  principles  adjudged  In  cases  of  that 
kind,  where  the  statutory  llmitatioo  has  been 
pleaded  as  a  bar  to  the  cause  of  action,  are 
not  applicable  to  the  case  before  me.  •  •  • 
It  is  true  that  where  one  person  defrauds 
another  of  his  Just  rights,  and  tbe  fraud  la 
concealed  at  the  time  of  Its  commission,  and 
not  discovered  within  the  period  embraced 
by  the  statute  of  limitations,  tbe  party  de- 
frauded haa  a  right  to  bring  his  action  tor  tbe 
recovery  of  the  amount  of  which  he  has  been 
defrauded  at  any  time  within  tbe  pn^wr  legal 
period  toe  bringing  actions."  The  cases  ot 
Hudson  V.  Bishop  (O.  O.)  82  Fed.  619.  U.  S. 
V.  Mark's  Sureties,  &  Wall.  Jr.  858,  Fed.  Oaa. 
No.  11,990,  and  of  Pratt  v.  Nortbam,'  5  Mason. 
96.  Fed.  Caa.  No.  11,376,  relied  upon  by  coun- 
sel for  the  appellant,  do  not  seem  to  modify 
this  principle  relating  to  sureties. 

It  theref<»e  seems  to  be  established  'that, 
in  cases  on  official  bonds,  concealed  fraud  on 
the  part  of  the  principal  will  deprive  both 
principal  and  sure^  of  the  benefit  of  the 
statute  of  limitations;  that  the  statute  does 
not  begin  to  run  until  tbe  fraud  Is  diseov^ 
ed.  The  reason  seems  to  be  that  in  ancb 
bonds  tbe  sureties  guaranty  the  good  con- 
duct and  faithfulness  of  tbe  principal  in  tbe 
discbarge  of  tbe  duties  of  bis  office,  and  that, 
In  equl^  and  good  conscience,  tiiey  should 
not  be  exempt  from  liability  for  bis  mis- 
conduct and  peculations  because  by  fraudu- 
lent concealment  he  has  prevented  discovery 
until  the  time  limited  by  the  statute  to  bring 
action  has  expired.  Any, other  construction 
would  make  the  very  frauds  against  which 
the -sureties  covenanted  the  means  for  relief 
from  liability.  The  bond  In  such  case,  in- 
stead of  securing  the  faithfulness  of  the  of- 
ficer, would  tend  to  promote  on  his  part  skill- 
ful and  fraudulent  concealed  peculations,  and 
would  be  an  Inducement  to  fraud.  If  con- 
cealed fraud,  which  tbe  principal  undertake 
not  to  perpetrate,  deprives  such  principal  of 
the  protection  of  the  statute,  is  it  not  equally 
reasonable  that  the  undertaking  of  the  sure- 
ty that  such  fraud  should  not  be  perpetrated 
excludes  the  surety,  also?  The  principal  un- 
dertakes not  to  commit  fraud.  The  surety 
guaranties  that  he  shall  not  ctHnmlt  fraud. 
There  would  seem  to  be  no  substantial  rea- 
son why  their  respective  llabilltieB  tor  such 
fraud  should  be  different  It  may  aeem  hard 
that  by  reason  of  the  fraud  of  a  principal, 
the  liability  of  an  Innocent  surety  should  be 
continued  for  many  yeara  after  the  expira- 
tion of  the  time  named  in  the  statute  of  lim- 
itations. Tbe  hardship  would  be  greater  If 
another  equally  innocent  person  should  be 
made  to  suffer  by  such  fraud  In  cases  where 
the  surety  undertakes  that  the  principal  shall 
be  faithful  and  honest  in  that  very  matter. 
The  equities  being  equal  as  to  Innocence,  the 
added  burden  of  bis  obligation  rests  npon 
the  surety.  "It  is  true  that  equity  will  not 
relieve  against  the  bar  of  tbe  atatate^  In  da- 
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Tor  of  the  party  who  has  betn  In  Ischea  fn 
not  nalng  means  within  his  poirer  to  dlscor- 
cr  the  fraud."  Sparks  r.  President,  etc.,  8 
Clt  806.  It  most  be  remembered  that  In 
these  bonds  Uebennan  undertook  for  the 
OdeUty  of  Smith  absolvtelr  and  at  all  events, 
and  easaffeA  nncondltloiudlr  to  make  sood 
Ills  deftnlts.  Tme  it  is,  be  contracted  in 
Tiew  of  the  Btatnte  of  limitations.  It  la 
eqoally  tme  that  he  contracted  in  rlev  <a  the 
law  omtalned  In  adjudged  cases  in  this  state 
controlling  the  ap^catkm  of  the  statnte. 
The  mle  Is  Oiat:  '^t  is  good  faith,  and  not 
diligence,  which  is  reQnlxed  ct  the  creditor 
as  a  condition  of  his  right  to  hold  the  sure- 
ty; bat  the  creditor  or  obligee  in  a  bond  la 
not  obliged,  for  the  benieflt  of  sureties,  to 
watch  the  prlnclpaL  It  la  becaose  it  Is  really 
impracticable  for  this  to  be  done  effeetlTely 
and  at  all  times,  on  the  part  of  large  cor- 
poratlons,  that  offldal  bonds  are  required. 
To  subject  the  responsibility  ot  inch  snretlea 
to  so  Ind^nite  a  question  as  wheOier  due 
diligence  has  been  exwcind  by  directors 
would  render  these  securities  worthless."  Id. 
802.  Judge  Thompson,  In^ayne  t.  Bank,  08 
Pa.  St.  848^  thus  di^es  the  diligence  requlr* 
ed  in  the  offlcets  of  a  bank:  **I  know  of  no 
pboltiTe  dnty  resting  m  the  officers  of  the 
bank  to  investigate  witti  a  view  to  Inform  a 
surety,  in  tiie  absence  of  any  Inquiry  or  re- 
quest of  him  to  do  80.  Had  such  a  request 
been  made,  and  it  had  been  dented  or  evad- 
ed, a  different  question  might  have  beeu  pre- 
sented. Neither  the  bank  nor  its  offlcers 
knew  or  had  reastm  to  suspect,  so  tar  as  we 
can  learn,  the  defalcation  afterwards  dis- 
covered." Ohlef  Justice  Shaw  tersely  says 
la  Bank  t.  Boot,  2  Mete.  (Mass.)  54a  that 
*'neglig«ice  at  directoi^B  and  th^  agents  Is 
no  ercuse.**  In  a  case  dted  by  the  appel- 
lants (Graves  t.  Bank,  10  Bush,  2$  the  meas- 
ure of  diligence  is  thus  defined:  rche  d^ 
rectors  may  have  been  nei^Igent  la  the  dia> 
charge  of  their  duties,  and  this  ne^goioe 
may  have  oiabled  MItcheU  for  time  to 
misappropriate*  the  funds  of  the  bank,  and 
to  concesl  Its  tme  condition  by  the  falsa 
reporta  made  to  the  controller  of  the  curren- 
cy, and  by  false  entries  upon  the  books  ot 
the  assoelatioa;  but  this  n^llgence  cannot 
avail  the  sureties,  who  covenanted  that  their 
principal  should  well  and  truly  perfiHrm  the 
duties  of  his  position.  Tbeit  covenant  Is  un- 
c<Hidltlonsl,  and  no  failure  of  dnty  on  the 
part  of  the  directors  of  the  assoclathm,  short 
of  actual  fraud  or  bad  faith,  can  be  deemed 
sufficient  to  exonerate  them  from  Ite  per- 
formance." The  testimony  In  this  case  dis- 
closes no  such  laches  as  would  discharge  the 
surety.  It  shows  that  Smith  waa  generally 
esteemed  as  an  honest  and  capable  officer; 
that  the  usual  ocamlnatlons  ot  the  condition 
of  the  bank  from  time  to  time  wwe  bad, 
both  by  the  offlcers  of  the  bank  and  by  a 
goverament  examiner;  that  no  suaplclon  of 
the  dtf  alcaltons  ot  Smith  existed  In  the  mind 
of  any  one  at  any  time  prior  to  Frtnuaxy, 


IflOB;  that  Ueberman  made  no  request  for 
an  examination  of  Smith's  accounts;  that 
the  defalcations  were  therefore  conceaJed  by 
Smith,  who  was  a  akUled  accountant  There 
Is  no  claim  tiiat  the  bank  did  not  exerdse 
good  faith  towards  the  surety  at  all  times. 

A  careful  namlnation  of  this  case  dhdoses 
no  ground  for  tlie  rdlef  of  the  surety.  The 
decree  of  the  chancellor  in  that  respect  Is 
therefore  afDrmed.  Inasmuch,  however,  as  it 
appears  from  the  entire  reccM^  that  certain 
emxs  have  been  brndverteiitiy  Incorporated 
into  the  decree  ot  the  chanceDor  In  respect  to 
the  date  of  the  first  b<Hid.  the  duration  of  tike 
defalcation  under  the  second  bond,  and  the  al- 
lowance of  Interest  on  the  penal  sum  of  eactf 
bond,  It  Is  the  judgment  ot  this  court  that  said 
surety  is  liable  tor  the  defalcationB  of  said 
Smith,  with  Interest  from  the  date  of  each 
defalcation  to  the  8d  day  of  December,  188B. 
the  date  of  the  decree  of  the  chancellor  In  tills 
caae,  provided  the  aggregate  sum  of  the  prln- 
dpal  and  interest  ascertained  to  said  date  on 
each  buid  shall  not  exceed  tiie  p«ial^  there- 
of; and  tb»  said  surety  is  also  further  llaUe 
for  interest  on  such  aggregate  sum  so  ascer- 
tafned  from  the  said  Sd  day  of  December. 
1898,  the  date  of  said  decree.  And  now.  to 
wit,  this  the  1901  day  at  Jamiary,  1900;  It  a^- 
pearing  to  the  court  that  on  the  3d  day  ot 
Dec«nber,  1808^  It  ms  ascertained  by  the  de- 
cree (tf  the  chancdlor  In  this  case  that  ti&ere 
wss  due  Ml  each  of  the  said  bonda  a  som  in 
excess  of  $1S,000,  the  penalty  thereof:  Now, 
therefore.  It  Is  wdored,  adjudged,  and  decreed 
that  the  said  the  Fb»t  Natloosl  Bank  of  WU- 
mington,  the  re^midait,  have  liberty  to  collect 
oa  each(tf  Ite  jndgmento  altered  on  each  of  the 
said  bonds  In  the  supoln  court  of  jUw  stete 
ot  Delaware.  In  and  for  Newcastle  coun^, 
against  Nathan  Llebennan,  the  an>dlant;  the 
sum  ot  $15,000;  with  interest  thereon  from  the 
8d  day  of  December,  1898,  the  date  of  the  said 
decree,  and  the  date  of  the  authorltottve  and 
legal  ascertainment  ot  tiie  amnmt  due  on 
eadi  of  the  said  booda  And  It  Is  forOier  or- 
dered that  the  appdiant  pay  the  costs  tai  this 
ease  within  three  months,  or  attachment  tosue. 


(G8  N.  J.  B.  368) 

OUBTIS  et  sL  v.  CBOSSLBZ  et  at 
(Court  of  Ghanceiy  of  New  Jersey.  Ifareh  14, 

1000.) 

TRtrST  —  CORPORATIOKB  —  ASSIONHBNT  OP 
STOCK— HUSBAND  AMD  WirB-OONTETANOB- 
UNDUB  INFTiDBHCB— BUBDBN  Of  PROOF. 

1.  Where  a  deed  of  trust  awlgDed  stock 
BtaQding  on  the  corpOTatlon  books  In  the  gran- 
tor's name,  and  antnorlied  the  trortee  to  trans- 
fer It  to  himself  or  othen,  and  the  grantor  de- 
Hrered  the  certificates,  the  fact  that  they  were 
not  tigned  did  not  affect  the  operation  ot  the 
deed,  though  the  grantor  pnrpoedy  omitted  to 
sign  them,  with  the  secret  littMitSon  ot  retidnlng 
coDtn^  of  the  stock. 

2.  Where  a  married  woman  songht  to  set 
aside  a  conveyance  to  her  husband,  though  it 
was  solely  tor  his  benefit  it  was  not  incnmbent 
on  hfan  to  show  tiiat  it  was  rsawmable  or  tolr, 
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but  tb«  burden  of  proof  wai  on  her  to  ihow 
that  It  waa  seen  red  by  improper  influence. 

3.  Bvidence  that  a  tmstee.  after  he  had  ac- 
cepted the  deed  and  secarities,  and  bad  declared 
bis  acceptance  of  the  tmat,  refrained  from 
having  the  certiflcatea  of  stoclt  idven  to  him 
transferred  to  his  own  name,  is  insulDcient  to 
relieve  him  or  his  estate  from  the  responsibili- 
ties of  the  trust,  where  he  retained  Ibo  deed  and 
•ecarities  antil  his  subsequent  illness,  without  anr 
communication  to  anj  of  the  parties  interested. 

4.  A  settlement  hj  a  wife  and  her  husband, 
which  wa«  anreaaonable  in  amount,  and  which 
was  made  without  Indivldnal  counsel  for  the 
wife,  and  at  a  time  when  she  stated  to  oth- 
ers that  she  was  abont  to  make  it  nnder  the  io- 
flnenee  of  threats  of  her  husband,  the'makinf 
of  which  threats  was  corroborated  hj  other  er- 
Idence,  will  be  set  aside  as  obtained  hj  andne 
and  improper  influence. 

Bill  by  Hannah  S.  Cortls  and  others,  eieca- 
tofs  of  William  H.  Curtis,  deceased,  against 
Rena  P.  Crossley,  James  Croseley,  and  oth- 
ers, to  settle  accounts,  and  be  relieved  from  a 
trust  executed  to  plalntlfTs  by  Rena  P.  Cross- 
ley  In  favor  of  the  other  defendants.  Cross 
blU  to  set  aside  troat  deed.  Decree  setting 
aside  the  deed  of  trust 

JtAn  R.  Hardhi.  for  complainants.  0.  W. 
RUcer.  for  defendant  Rena  P.  OrosBlej'  Wash- 
Ingtm  B.  Williams,  for  Intent  defendants. 

EMERT,  V.  C  The  questions  In  this  cafie 
relate  to  the  operation  and  to  the  validity  of 
a  deed  of  trust  executed  by  a  married  woman. 
Mis.  Rena  P.  Crossley,  to  WlUlam  H.  Curtis, 
now  deceased.  The  deed  of  trust,  executed 
undo:  Mrs.  Crossley's  seal,  assigned  and  trans- 
ferred to  William  H.  Curtis  the  stock  standing 
In  the  grantn's  name  on  the  books  of  four 
corporations,  and  authorized  the  trustee  to 
transfer  the  same  on  the  books,  the  stock  to 
be  held  tck  trust  (with  power  to  sell  and  change 
Investments),  and  to  pay  the  dividends  and  in- 
come to  the  grantor  during  her  life,  and  on  her 
death  to  assign  and  convey  to  hex  husband 
absolutely.  If  the  husband  did  not  survive 
the  grantM*,  the  Interest  and  Income  were, 
after  the  death  of  the  gmntor,  to  be  paid  to 
Anne  Crossley,  a  sister  of  the  husband,  dining 
her  life,  and  on  her  death  to  the  survivors  of 
four  n^hewa  of  the  husband,  James  Crossley 
NellsQiw  James  Ceorge  Rowan,  James  Gross- 
ly, and  Thomas  Crossley.  The  deed  of  trust 
was  dated  and  executed  on  December  13, 
18M,  and  was  actually  d^ivered  Into  the 
bands  of  Mr.  Onrtis  on  the  day  after  its  date, 
and  at  the  same  time  the  certificates  of  stock 
of  all  the  companies  were  also  actually  deliv- 
ered to,  him,  but  (Kily  <»ie  of  the  certificates 
was  Indcased  or  assigned  oo.  the  back  of  the 
certiflGate.  Mr.  Curtis  died  on  February  18, 
1886,  and  did  not,  previous  to  his  death,  have 
any  ot  the  stock  transferred  to  himself  on 
the  books.  The  deed  of  trust  and  certificates 
were  not  among  the  inrlvate  papers  of  Mr. 
Oortbi  whldi  came  to  the  hands  of  the  execu- 
tors, bat,  after  bis  receipt  of  them,  the  deed 
ajoA  certificates,  all  within  an  envelope,  re- 
mained In  the  vault  of  the  bank  of  which  he 
was  president  up  to  the  time  of  hla  death,  and 
the  eKeeuton  did  not  learn  of  the  exlsteiue  of 


the  deed  of  tmst  or  ot  the  testator's  posses- 
sion of  the  deed  ^  secnritlM  until  February. 
1897,  when  a  demand  or  request  for  them 
was  nude  im  behalf  of  Mrs.  Crossley.  Com- 
plainants, after  reeelTlng  Ods  InformaUon, 
and  fgmnlnfng  ttie  deed,  took  possession  of 
the  secorttlefl  and  deed  hj  advtce  of  tbeir 
counsel,  and  gave  the  corporations  notice  of 
their  ownership  of  the  stock  under  the  trust 
deed,  and  claimed  payment  to  themsdvea  of 
the  dividends  whldi  had  up  to  this  time  been 
paid  directly  to  Mrs.  Grossly  the  coiptKa- 
tlona.  Two  of  the  ctnpmAtlons  assigned  the 
stock  to  complainanta'  names  In  compliance 
with  this  demand,  and  aae  of  th«n  refnsed 
to  BO  do.  Thomas  B.  Crossley,  the  husband, 
died  on  December  8, 1886^  and  Anne  Crossly, 
his  sister,  died  before  that  date,  and  after  the 
execution  of  the  deed  of  trust  The  four 
nephews  named  as  remainder-men  are  all  liv- 
ing, and  are  defendtnto  to  this  suit;  three  of 
them  beli^r  infants.  Hie  adult  nephew  has 
not  filed  answer,  and  as  to  him  the  hearing 
has  proceeded  on  decree  pro  confessa  The 
bni  Is  filed  by  the  executrices  of  the  trustee 
to  setUe  the  accounts  of  th^  tertatoir  and 
themselves  as  trustees  midor  the  deed,  and  to 
be  relieved  from  ttie  trust;  llie  con^Oalnantft 
being  unwilling  to  undertake  its  further  exe- 
cution. By  the  answer  and  cross  bill  of  the 
defendant  Mrs.  Crossly  two  defenses  are 
raised:  First,  that  the  trusts  In  the  deed  were 
never  aoc^tted  or  assmned  Mr.  Curtis; 
and,  second,  that  the  deed  Is  illegal  and  void, 
and  should  be  set  aside.  The  grounds  alleged 
are:  First,  that  It  was  executed  under  the 
misreiffesentatlon  that  It  was  a  will,  and  waa 
revocable;  second,  that  It  was  executed  muter 
undue  influence  of  hec  husband,  especially  un- 
der the  Influence  of  threats  of  his  suicide; 
third,  because  she  had  no  independent  advice 
or  counsel  btfore  the  e»cntIon  of  the  pq^; 
and,  lastly,  because  the  deed  ccmtatned  no 
power  of  revocation.  The  csg»  bill  fxays 
that  the  deed  be  dedared  void,  and  that  the 
securities  In  comidainants'*  bands  be  d^vort 
up  to  her.  The  Infants  have'flled  formal  an- 
swers, but  have  been  fully  represented  by 
nmnsel  on  the  bearli^. 

So  tar  as  relates  to  the  questions  of  flact  In- 
volved in  the  cause,  I  readi  the  conduslMis: 

First  That  the  deed  of  trust  was  executed 
and  delivered  to  Mr.  CurUs,  and  that  be  ac- 
cepted the  trust  No  evidence  has  been  of- 
fered by  the  defendants,  or  appears  In  the 
case,  which  Is  sufficient  to  overcome  fbe  effect 
of  the  actual  receipt  and  retention  wlfliln  his 
control  of  the  deed  ttself  and  of  the  aecnrltles 
by  the  grantee  named  In  the  deed,  oonoborat- 
ed  by  the  evidence  of  Mr.  Taylor,  who  ddlv- 
ered  the  deed  and  securities  to  Mr.  Curtis,  and 
the  evidence  of  Mr.  CuUs,  thai  the  cadiler 
of  tiie  bank,  as  to  the  declarations  and  actions 
of  Mr.  Curtis  rdatlng  to  his  acceptance  of  the 
trust  Giving  to  the  evidence  produced  by 
defendant  upon  this  point  Its  utmost  effect.  11 
goes  ho  further  than  to  show  that  Mr.  Curtis, 
after  be  had  accepted  the  deed  and  securities. 
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and  bad  declared  hla  acceptance  of  tbe  trust, 
refrained  from  baring  ihe  cvtlflcateB  of  stock 
formally  assigned  to  bis  name,  because  of  In- 
formation he  received  which  cast  some  doubt 
□pon  the  propriety  or  legality  of  tbe  transac- 
tion. Bat,  as  be  retained  the  deed  and  secu- 
rities after  this  Information  and  until  bis  Ill- 
ness In  January,  1B85,  without  any  communi- 
cation to  the  grantor  or  any  of  the  parties 
Interested,  there  Is  no  basis  for  relieving  him 
or  his  estate  from  the  responsibilities  and  du- 
ties Incurred  under  a  trust  which  bad  been 
actually  accepted.  As  to  the  failure  to  In* 
dorse  the  certificates  of  stock,  the  erldeuce 
shows  tbat  Mrs.  Orossley  Intentionally  with- 
held her  Indorsement  of  the  certificates  (ex- 
cept  as  to  the  one  certiflcate  which  bad  been 
prerlouBly  Indorsed  by  her  In  Mask),  and  tbat 
she  expected  or  hoped  by  this  onilsfldon  either 
to  retain  some  bold  on  the  stock,  or  affect  Mr. 
GnrtiB*  wllUngnesB  to  acc^t  the  trust,  or  bis 
transfer  of  the  stock  to  bis  own  name.  This 
omission  was  by  the  advice  of  Judge  Vort, 
who  was  called  on  before  the  slgiUng  to  ad- 
vise her  as  a  friend  about  signing  the  deed; 
and  the  advice  was  given  because  Mrs.  Crews- 
ley's  statements  and  conduct  during  that  In- 
terview were  such  as  to  show  that  the  execu- 
tion of  the  deed  was  not  or  might  not  have 
been  voluntary  on  Mrs.  Orossley's  part,  but 
under  fear  or  undue  Influence  on  the  part  of 
her  busband.  But  without  the  communica- 
tion of  this  situation  of  duress  If  it  existed 
to  any  one  else  connected  with  the  execution 
of  the  deed,  Mrs.  Crossley  executed  and  ac- 
knowledged the  deed  after  the  usual  form, 
dedarlng  to  Mr.  Taylor,  who  took  the  ac- 
knowledgmoit,  that  it  was  her  voluntary  act. 
without  any  fear,  threats,  or  compulsion  of 
her  husband;  and  she  had  further  made  the 
same  statement  to  Mr.  Taylor  on  special  In- 
quiries he  had  made.  An  excuse  was  made 
far  not  indorsing  tiie  certificates,  and  the 
certificates  themselves  were  delivered  to  Bir. 
Taylor  at  the  time  for  the  purpose  of  banding 
to  Mr.  Curtis  with  the  deed.  Tbls  secret  tn- 
tentlon  of  the  grantor  not  to  Indorse  the  cer- 
tificates evidently  did  not  prevent  the  opera- 
tion of  the  deed  as  vesting  the  title  In  the 
securities  In  the  trustee,  if  the  actual  Indorse- 
ment of  the  certificates  themselves  was  not 
necessary  for  this  purpose.  Tbat  such  In- 
dorsement of  the  certificates  is  not  necessary 
to  pass  the  title  where  a  deed  has  been  exe- 
cuted assigning  the  stock  and  authorizing  the 
transfer  on  the  books  Is  settled.  Lowell, 
Stocks,  par.  44;  Grymes  Hone  (1872)  49  V. 
Y.  17,  22.  The  authorltieB  cited  by  me  hi 
Tarbox  r.  Grant,  66  N.  J.  Sq.  199,  204.  89 
Aa  378,  show  further  tbat  the  gift  or  trust 
would  probably  have  been  complete  by  the 
delivery  of  the  deed  assigning  the  stock  with- 
out tiie  delivery  oC  the  certificates  them- 
selves. 

In  the  eecond  place,  I  reach  the  condusion 
tbat  Bfrs.  Crossley  baa  failed  to  establish  that 
she  signed  the  deed  in  question  nnder  Hie 
belief  that  It  was  ft  wUL  I  condode,  on  the 


contrary,  that  the  evidence  of  the  two  coun- 
selors at  law  with  whom  she  had  Interviews 
relating  to  the  deed  shows  sati^ctorlly  that 
sbe  knew  the  paper  she  was  executing  pur- 
ported to  be  an  Irrevocable  deed,  and  was 
not  a  vrllL  From  the  advice  to  decline  In- 
dorstng  the  certificate  Mrs.  Crossley  may  have 
got  the  notion  that  the  operation  of  the  trust 
deed  was  in  some  way  still  under  her  control, 
and  she  may  also  have  received  from  Judge 
Fort  the  further  idea  that  under  the  drcimi- 
stances  which  she  stated  to  blm  the  enforce- 
ment of  the  trusts  by  the  courts  was  doubt- 
ful; but  I  am  satisfied  that  this  was  the  ex- 
tent of  the  advice  or  Information  comnnlcat- 
ed  to  ber,  at  w  before  the  execution  of  the 
deed,  as  to  ber  control  over  the  property  after 
Its  execution,  and  that  she  then  knew  from 
t)oth  gentlemen  that  the  deed  itself  purported 
to  be  and  was  an  Irrevocable  deed,  and  was 
not  a  paper  or  will  which  she  could  revoke. 
Mrs.  Crossley's  evidence  is  the  sole  basis  tot 
the  claim  that  It  was  executed  nhder  the  rep- 
resentation tbat  It  was  a  will,  and  upon  this 
point,  and  goierally  as  to  what  took  place  at 
the  time  of  the  execntitn,  tia  present  memory 
or  statement  Is  unreliable.  Condusive  evi- 
dence of  this  nnrellabllity  appears  in  the  fact 
that  she  now  says  that  she  did  not  disclose 
at  all  to  Judge  Fort  the  threats  her  busband 
had  made,  but  kept  tbese  to  herself,  while  It 
Is  entirely  dear  from  his  evidence  that  she 
did  so,  and  that.  In  consequence  of  these  dle- 
dosnres,  Judge  Fort  declined  to  have  any- 
thing to  do  with  the  transactlMi  aa  a  witness. 

lUrd.  I  Mmdnde  upon  the  entire  evidence 
that  the  deed  was  executed  thToi^;h  fear  of 
her  husband,  and  undue  Influence  on  his  part 
The  evidence  of  Judge  Port,  who  was  called 
In  to  see  Mrs.  Crossley,  not  as  her  counsel, 
but  as  a  friend,  Just  previous  to  the  execution 
of  the  paper,  and  who  was  present  at  its  ae- 
eution,  shows  that  at  that  time  Mrs.  Crossley 
was  nervous  and  exdted,  and  seemed,  from 
her  own  account,  to  be  then  under  the  Influ- 
ence of  a  fear  that  her  husband  vrould  kill 
hlmsdf  If  she  did  not  sign  the  paper,  and  also 
In  fear  of  her  own  life.  As  the  result  of  an 
Interview  of  20  minutes'  duration,  daring 
whidi  he  tried  to  quiet  ber,  he  said  he  was 
not  willing  to  advise  her  to  sign  the  paper, 
and  further  told  ber  tbat  under  the  drcum- 
stances  he  did  not  believe  it  would  be  of  any 
force  If  she  did;  but  sbe  must  do  what  she 
thought  flbe  ought  to  do  about  It  After  the 
Interview  Mrs.  Crossley  and  Judge  Fwt  went 
together  to  the  room  where  the  paper  was 
executed  In  the  prraence  of  Mr.  Orossley  and 
Mr.  Taylor,  but  nothing  was  said  to  either  of 
ihem  about  the  communication  of  the  hus- 
band's threats.  Judge  Fort  when  requested 
to  wltoess  the  deed,  declined  to  do  so^  and  he 
also  declined  to  witness  a  wSl  Mr.  Cross- 
ley's,  which  was  executed  at  the  same  time 
He  had  never  been  emplc^ed  as  Mrs.  Gross- 
ley's  counsd,  was  not  so  employed  at  this 
time,  and  did  not  understand  that  he  had  been 
called  in  except  for  advice  aa  a  friend  and 
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nelsbbor  of  Mrs.  Oroariey's  and  of  her  fam- 
ity.  Mrt.  GrosBley's  atatementa  to  Judge  Fort 
as  to  ber  busband's  threats  and  their  In- 
fluence orer  her  with  respect  to  the  signing  of 
the  deed  are'  corroborated  by  ber  own  evi- 
dence and  by  the  evldoice  of  several  wit- 
nesses. Mrs.  CrosBley's  sister,  who  lived 
with  Mr.  and  Mrs.  Grossley  at  the  time,  says 
that  shortly  before  December  14,  1894,  she 
overheard  a  conversation  between  them,  In 
which  Mr.  Orosatey  said  he  would  kill  hlnh- 
If  Mrs.  CroBsIey  did  not  sign  a  will  and 
provide  for  him  liberally,  and  that  after  the 
conversatlMi  Mrs.  Croasley  told  her  about  it; 
that  she  did  not  want  to  sign  the  will,  and 
that  she  was  very  much  afraid  he  would  take 
his  life.  Mrs.  Lyon,  her  annt,  also  provea 
Mrs.  CrosBley'a  complaints  to  her  of  her  hus- 
band's threats  to  kill  himself  if  she  did  not 
sign  a  paper,  and  ber  fears.  Other  evidence 
as  to  Mr.  Crossley'a  disposition  and  bablta 
also  tends  to  show  the  truth  of  Mrs.  Crosa- 
ley's  statements  to  Judge  Fort,  and  upon  the 
entire  evidence  1  reach  the  conclusion  that 
the  deed  must  be  declared  void,  as  procured 
by  undue  influence  of  the  husband. 

It  Is  insisted  by  counsel  for  the  Infants 
that  the  settlement  upon  the  husband  was 
only  a  reasonable  provision  for  him  out  of 
his  wife's  large  estate,  and  that  by  this  set* 
tlement  the  husband  received  only  a  moderate 
amount  beyond  the  provisions  for  hfm  under 
previous  wills*  and  much  less  than  he  would 
have  received  on  the  wife's  death  Intestate. 
But  the  contention  cannot  avail  to  sustain 
the  settlement  as  reasonable,  b(K;ause:  First, 
the  present  settlement  is,  for  all  that  appears, 
additional  to  the  provisions  for  the  husband 
In  any  of  the  previous  wills,  and  left  blm  free 
to  claim  under  any  future  wills;  second,  the 
Irrevocability  of  the  settlement  was  the  real 
Imposition  on  the  wife  In  this  case.  While 
the  husband,  if  he  surrlved  the  wife,  received 
ttte  settled  prop^iy  absolutely,  the  wife,  as 
survivor,  received  only  the  Income,  and,  no 
matter  what  change  In  circumstances  oc- 
curred, was  without  power  to  touch  the  prin- 
cipal for  her  own  use,  or  to  devest  It  from 
Siose  relatives  ct  her  husband  who  were  nom- 
biated  by  him  In  the  settlemmt,  and  who  were, 
with  one  exception,  unknown  to  tJiewlfe.  The 
trusts  of  the  settlement  In  practical  effect 
were  an  absolute  conveyance  of  the  settled 
pr(q>erty  to  the  husband,  subject  to  the  life 
estate  of  the  wife,  and  a  disposition  of  the 
property  by  a  will  of  the  husband.  In  case 
he  died  before  be  received  the  absolute  prop- 
vrty  for  his  sole  ben^t,  which  will  of  the 
husband  was  part  of  the  settlement  If  the 
reasonableness  of  the  provision  were  the  test 
of  the  validity,  I  should  not  uphold  the  set- 
tlement as  reasonable,  becanse  of  the  omls- 
eion  of  the  power  of  revocation  In  case  the 
wtfe  survived  the  husband.  But  settlements 
by  a  wife  ui>on  the  husband  are  not  made  de- 
pendent t(X  validity  on  their  reksonableneaa, 
or  upon  the  absence  of  Influence  upon  the 
hail)and's  part,  and  ft»  reasonableness  ot  un- 


reasonablenefli  of  the  settlement  la  only  a 
drcnmstance  to  be  considered  oa  the  vital 
question  whether  the  deed  waa  executed  un- 
der undue  or  Improper  Influence  of  the  hn» 
band.  The  law  recognizes  and  sustains  the 
right  of  a  husband  to  the  use  of  all  pn^^er 
Influence  over  the  wife,  even  for  his  own 
beneflt;  and  does  not  Impose  upon  blm,  or 
those  claiming  under  blm,  who  seek  to  uphold 
her  settlement,  the  burden  of  showing  that 
the  settlement  Is  fair  or  reasonable,  or  waa 
made  under  Independent  advice,  as  in  the 
case  of  settlements  made  In  the  other  rela- 
tions which  are  called  "omfldential**  or  "fl- 
duciary."  But  the  wife  Is  protected  against 
settlements  made  upon  the  husband  through 
fear  or  Improper  Influence  on  his  part,  and. 
If  she  is  able  to  establish  this,  the  settle- 
ment wlU  be  declared  void.  And.  while  a 
court  of  equity  will  scrutinize  the  transaction 
with  Jealousy,  In  order  to  ascertain  whether 
the  settlement  was  made  through  fear  of  the 
husband,  or  whether  the  husband  exercised 
improper  Influence  over  the  wife,  the  burden 
Is  on  the  wife  to  show  Improper  Influence  of 
the  husband.  In  order  to  avoid  her  settlement 
on  him.  2  White  St  T.  Lead.  Gas.  Bq.  <4th 
Bd.)  1215,  1216,  notes  to  Huguenln  v.  Base- 
ley;  Grigby  v.  C&i  (17B0)  1  Ves.  Sr.  Bia 
Ld.  Hardwicke;  Nedby  v.  Nedby  (1853)  21 
Law  J.  Gb.  446,  Parker,  V.  C.  The  unreason- 
ableness of  the  settlement,  tiie  lack  of  inde- 
pendent counsel  for  the  wife,  and  the  omla- 
slon  of  the  power  of  revocatlou.  are,  there- 
fore, only  circumstances  to  be  considered  up<« 
the  vital  question  of  Improper  Influence  exert- 
ed by  the  husband  to  bring  about  the  settle- 
ment on  him  and  his  relatives.  As  to  this 
question  I  conclude,  upon  congldnutlon  of 
these  and  all  the  other  circumstances  of  the 
case  bearing  upon  the  question,  that  the  wife 
has  proved  that  the  settlement  was  brought 
about  by  the  use  of  undue  and  improper  infln- 
ence  on  the  part  of  the  husband,  and  the  deed 
of  settlement  must  therefore,  be  declared 
void.  A  decree  will  be  advised  setting  aside 
the  deed,  and  directing  that  complainants  set- 
fle  their  accounts  as  trustee,  and  transfer  the 
securities  to  Mrs.  Crossley;  the  form  of  de- 
cree to  be  settled  on  notice  ,  nnlesa  agreed  oo. 


ffTREBTBB  V.  SEIGMAN. 
(Conrt  ot  CSiancery  of  New  Jecs^.   UarA  9. 

1900.) 

mjTOOTION— MORTOAQB-PROPBICTT  KZCLVD- 
BD-CHATTBL  HORTQAGB  TO 

SBCURB  SDRKTT. 

1.  A  complainant,  alleging  that  the  property 
on  which  defendant  bad  levied  was  excluded 
from  llabUity  for  the  debt  by  the  terms  of  the 
mortKage  in  satfsfaetiwi  of  which  the  levy 
had  been  made.  Is  entitied  to  aa  interloeatotr 
injuQCtion  restraining  the  sheriff  frtnn  selUng 
the  property. 

2.  Where  the  complainant  was  gnnted  aa  In- 
terlocutory injunction  restraining  the  sale  ot  a 
plant,  on  the  ground  that  it  was  excluded  from 
liability  for  the  debt  by  the  terms  of  the  mort- 
gage in  satisfaction  of  which  the  levy  had  been 
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made,  and  the  defcDdant  showed  b7  a  cross 
bill  tbat  the  complalaaDt  was  only  a  suretji  and 
had  ezecated  the  mortgage  to  him  to  secure 
debt  of  aootber,  and,  to  protect  himself,  bad 
taken  a  chattel  mortgage  on  the  plant  in  qne** 
tioD,  and  had  secured  title  to  it  by  rirtae  of 
•Dcb  chattel  mortsage,  the  defendant  Is  entitled 
to  an  iBterlocntory  IninDctlim  restraining  the 
oomt^ainant  frun  incomberlnr  or  dlsposiog  of 
the  plant. 

BlU  for  an  Injunction  by  John  J.  Streeter 
against  Isabella  A.  Selgman.  Granted.  Cross 
bill  by  defendant  for  an  Injunction  against 
tbe  complainant.  Granted. 

Wm.  W.  Benthall  and  N.  Bemr  Stevens, 
for  complainant  Louis  B.  Millar,  for  de- 
fendant. 

<iUKY,  V.  a  (orallT).  I  think  I  can  dis- 
pose of  this  matter  at  once.  Tbe  flrat  ques- 
tion Is  wbetber  or  not  there  should  be  a  re- 
straint Issued  to  enjoin  Oie  executrix  of  S^g- 
man,  plaintiff  In  a  iudgment  In  the  supreme 
court,  from  using  the  Judcment  and  execiH 
tlon  wbleta  she  has  recovered  rightfully,  to 
compel  payment  out  ot  tba  property  which 
Streeter  holds,  other  than  the  real  estate 
named  in  the  mortgage  given  with  the  bond 
upon  which  Judgment  was  entered.  This 
claim  to  a  restraint  Is  baaed  upon  the  ehiuse 
In  the  bond  on  which  Judgment  was  entered, 
which  Is  in  these  words:  "It  Is  agreed  that 
no  other  real  estate  than  the  described  In 
mprtgage  to  be  liable,  or  other  personal  prop- 
erty, without  any  fraud,"  etc.  It  Is  quite 
clear  that  the  word  "the"  preceding  the  word 
described  Is  Intended  to  be  '^t"  What 
the  parties  Intended  In  the  way  of  exclusion 
of  property  from  wblch  the  debt  should  be 
made,  In  their  reference  to  other  personal 
propertgr,  is  a  matter  r^rdlag  which  the 
paittet  are  in  contention.  It  may  be.  how- 
ever, that  the  rights  of  the  parties  can  be 
finally  adjusted  without  applying  tbe  equi- 
ties to  which  the  complainant  in  the  original 
bin  Insists  he  Is  entitled  by  reason  of  this 
clause  In  the  bond.  He  has,  I  think,  a  status 
in  equity  to  assert  that  the  clause  In  the 
bond  was  intended  to  limit  tbe  property  out 
of  which  the  obligee  In  tbe  bond  mjght  make 
the  debt  If  he  can  show  that  waa  the  in- 
tention and  agreement  of  the  parties,  he  has 
a  right  to  come  Into  this  court  and  ask  Its 
Intervention  to  restrain  the  complainant  In 
the  Judgment  from  defeating  the  Intent  of 
the  parties  at  the  time  the  agreement  was 
mad^  and  to  maintain  the  present  status  un- 
til a  further  hearing  may  ascertain  the 
truth,  provided  no  serloas  injury  mi^  there- 
by come  to  tbe  defendant  As  It  stands, 
Judgment  waa  entered  generally,  and  an  exe* 
cuUon  has  been  issued,  and  the  property  of 
the  defendant  Streeter,  which  has  been  sela* 
ed  In  execnticm.  Is  the  Vlneland  Independent 
plant,— the  very  property  which  the  obligor 
In  the  bond  claims  was  etcluded  from  sel- 
■nre  by  the  clause  quoted.  On  the  other 
hand,  the  plaintiff  in  the  Judgment  on  the 
bund  dalms  tbat  the  use  ot  the  i^rase,  *'oth- 


er  personal  property,"  shows  that  it  was  in- 
tended that  tbe  property  named,  viz.  the 
plant,  tbe  payment  for  which  the  bond  was 
glv^  was  to  be  included.  It  shonld  be  not- 
ed, however,  that  at  the  time  when  tbe  bond 
was  made  this  plant  was  not  the  property 
of  the  obligor  Streeter,  but  of  Mr.  Wilcox. 
It  la  a  little  difficult  to  give  tbat  construction 
to  It,  because  It  Is  difficult  to  see  how  Street- 
er could  agree  that  the  property  of  Wilcox 
should  be  liable  for  the  payment  of  his 
(Streeter's)  debt  However,  4t  Is  not  neces- 
sary that  a  final  construction  shall  now  be 
given  to  this  somewhat  obscure  instrument 
Tbe  equltin  of  the  parties  are  very  seriously 
affected  by  another  phase  of  the  matter. 

It  Is  set  up  In  the  cross  bill  that  tbe  bond, 
and  mortgage  accompanying  It  npw  which 
bond  Judgment  was  entered,  were  givoi  by 
Mr.  Streeter  to  Mr.  Selgman,  to  secure  the 
payment  ot  a  debt  which  Wilcox  owed  to 
Selgman  for  tbe  purchase  of  the  Vlneland 
Indepoident  proiterty.  The  facts  proven  by 
the  affidavits  and  pleadings  and  the  admis- 
sions of  the  partly  all  show  that  at  the  time 
when  that  transaction  took  place  Mr.  Selg- 
man waa  In  negK>tiati(Hi  with  Wilcox'  for  the 
sale  of  that  property,  and  that  they  came  to 
an  agreement  that  it  should  be  bought  and 
that  the  purchase  shonld  be  made  In  a  cer- 
tain way.  Selgman  waa  to  receive  the  pur- 
chase money.  $2300,  of  which  $750  was  to 
be  secured  by  tbe  bond  and  mortgage  of 
Streeter  to  Selgman  for  tbat  sum  upon  cer- 
tain of  Streeter's  real  estate.  It  was  that 
bond  so  given  which  Is  tbe  one  on  which 
Judgment  has  been  entered.  Now.  at  that 
time,  Streeter  owed  nothing  to  WUeox,  and 
his  giving  of  his  own  bond  and  mortgage  to 
Selgman  was  to  secure  Wilcox's  debt  and  he 
therefore  stood  In  the  attitude  of  one  who, 
by  giving  his  own  paper  vrithout  considera- 
tion, was  an  accommodation,  surety.  That 
was  fals  real  attitude.  He  did  not  owe  the 
debt  If  he  had  not  voluntarily  given  his 
bond,  Selgman  would  have  claimed  the 
money,  not  from  Streeter.  but  from  Wllc(»c, 
and  when  Selgmui  took  Streeter's  paper  for 
Wilcox's  obligation  Btreetu'  was,  as  between 
him  and  Wilcox,  a  mere  surety.  It  was  not 
a  payment  therefor,  but  only  an  agreement 
to  pay  to  the  extent  of  $760.— an  amngedieut 
by  which  Streeter  stood  to  pay  WUc(a*s 
debt  Now,  to  show  that  this  was  imqnee- 
tionably  tbe  true  situation,  Streeter  received 
from  Wilcox  a  chattel  mortgage  to  secure 
him  in  case  he  did  pay  the  very  $750  for 
which  be  gave  the  bond  and  mortgage.  So 
tint  It  was  quite  obvlons  that  for  a  debt 
wblch  Wllc(»c  owed  to  Selgman  he  was  the 
original  debtor,  and  Streeter,  to  the  extent 
of  $750.  was  the  surety,  and,  to  protect  him 
In  case  Streeter  was  compelled  to  pay  It  he 
received  the  security  ot  the  chattel  mortgage 
which  be  took  from  Wilcox. 

Tbe  rule  Is  well  established,  not  only  in 
Kl^pwortii  V.  Dressier,  IS  N.  J.  Bq.  62,  bat 
In  doseus  of  cases,  and  It  Is  a  principle  of  eq- 
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ulty,  tliat  the  creditor  U  entitled  to  the  benefit 
of  all  the  collateral  securities  which  the  sure- 
ty may  take  to  make  himself  whole,  and  the 
creditor  may  go  Into  equity,  and  compel  the 
surety  to  deliver  over  to  bim.  In  order  to  make 
the  money  due  him,  whatever  securities  he 
has  received  from  his  principal  to  protect 
him,  and  that  right  1$  Inherent  from  the  rela- 
tions of  the  parties,  and  Is  Irrespertlve  ot  their 
agreement  Streeter,  being  surety  to  Selg- 
man  for  the  payment  of  Wilcox's  debt  to  the 
amount  of  $750,  obtained  from  Wilcox  a  chat- 
tel mortgage  to  protect  himself.  Selgman, 
the  creditor,  became  entitled  to  the  benefit 
of  this  security.  Streeter,  without  Seigman'a 
consent  or  knowledge,  used  that  chattel  mort- 
gage as  his  personal  asset,  and  with  It  pur- 
chased an  Interest  In  this  Tlneland  Independ- 
ent plant,  and  canceled  the  chattel  mortgage. 
Streeter  presently  holds  that  plant,  and  in- 
sists that  Selgman  can  have  no  Interest  la 
the  chattel  mortgage.  Selgman  now  seeks  to 
enforce  the  bond  against  this  plant.  Whether 
the  bond  can  be  enforced  against  It,  In  view 
of  the  clause  limiting  the  property  which 
should  be  liable  under  It  or  not.  It  seems  to 
me  clear  that,  while  the  debt  which  Wilcox 
owed  to  Selgman  remains  unpaid,  Selgman 
has  a  right  to  say  to  Streeter:  "Tou  are 
surety  for  the  payment  of  this  fTSO.  Ton 
bad  certain  collaterals  which  were  given  to 
secure  you  If  you  were  compelled  to  pay  Wil- 
cox's debt  to  me,  and  you  could  not  dispose 
of  them  without  my  consent,  and  If  you  did 
dispose  of  them  without  my  consent,  and  the 
equities  of  the  parties  presently  exist,  and 
the  circumstances  are  such  that  they  can  be 
■elaed  as  still  outstanding,  the  court  will  so 
consider  them,  and  so  enforce  my  equity  to 
have  them  applied  In  satisfaction  of  the  debt 
due  me  from  Wilcox."  If  that  turns  out  to 
be  the  fact,— and  on  this  preliminary  hearing 
I  am  not  deciding  that,— undoubtedly  the 
rights  of  Mr.  Selgman  can  be  protected 
through  the  reinstatement  of  the  chattel  mort- 
gage. Whether  that  should  be  done  I  do  not 
presently  say,  because  that  Is  a  questltm 
which  should  be  fully  heard  on  the  merits. 

Mr.  Benthall:  This  chattel  mortgage  was 
not  canceled  by  Streeter.  but  afterwards  by 
Wilcox. 

The  yice  Ohancellor:  I  understand  that, 
but  for  all  purposes  of  a  transaction,  where 
a  man  who  has  control  of  an  Instrument  de< 
livers  It  over  to  somebody  else  to  cancel  It, 
he  cancels  It  himself.  On  both  these  applica- 
tions there  Is  enough  shown  to  make  it  clear 
that  there  should  be  a  stay  of  the  proceed- 
ings at  law  untn  final  hearing.  I  will  allow 
su(4i  restraint  as  will  maintain  the  status  quo 
until  a  full  hearing  can  be  had  on  the  merits. 
In  both  cases,  they  can  be  brought  on  to- 
gether. I  win  hear  counsel  upon  the  manner 
In  which  the  parties  should  be  restrajned  so 
as  to  be  least  detrimental  to  the  property 
until  final  decree.  I  think  each  party  Is  en< 
titled  to  llie  InJoncttoo  for  which  be  has  q»> 
piled. 


Mr.  Mnier:   I  suppose  tbaj  wm  have  to 

^ve  the  usual  bond? 

The  Vice  Chancellor  (after  hearing  argu- 
ment): This  la  not  an  application  to  re- 
strain the  execution  of  a  Judgment;  at  law. 
What  Is  asked  by  the  complainant  Is  a  direc- 
tion of  the  mode  of  executing  the  Judgment 
80  that  the  plalntltr  may  have  what  he  agreed 
to  take  and  no  more.  If  the  contention  of  the 
complainant  la  right,  the  Judgment  is  not, 
and  never  haa  been,  ^orceable  against  the 
property  excluded  by  the  clause  In  the  bond. 
To  say  that  it  shall  not  be  enforced  against 
that  property  is  not  to  restrain  It  In  any  prop- 
er sense.  It  may  be  enforced  against  any 
other  propoty.  I  do  not  think  a  bond  Is  re- 
quired. 

Counsel  for  complainant  may  prepare  an 
order  on  the  complainant's  blU  restraining  the 
sheriff  from  selling  the  Tlneland  Ind^tendent 
plant  That  will  allow  his  levy  to  stand,  and 
simply  prohibit  a  further  dJiq>OBal.  Counsel 
In  the  cross  bill  may  draw  an  wder  restraining 
Mr.  Streeter  from  In  any  way  disposing  of  or  In- 
cumbering or  charging  the  property  named 
in  the  chattel  mortgage;  and  both  injonctloiis 
may  be  Issued  accordingly,  until  final  hear- 
tng  of  the  cause.  I  will  not  aH>o4iit  m  n- 
oelTtf.  U  Is  not  neeessaqr. 


STATE  (BAST  JEBSBY  WATEB  CO..  Pro—- 
cotor)  V.  ROAT,  Collector.  BAMB  t.  8H^- 
BfAN,  CoUector.    SAMB)  v.  TAN  HOCTEK. 

Oollector. 

(Snpreme  Onrt  of  New  Jerser.  Feb.  27.  1900.) 

TAXATION— CORPORATIONS— PROPBBTT  COK- 
VBTDD  TO  MUNICIPALITT— MI8- 
TAKB  IN  ASSESSMENT. 

1.  A  corporation  will  be  rdleved  from  the 
payment  of  taxes  on  property  assessed  to  It. 
where  the  property  so  assessed  was  couTejed  by 
the  corporation  to  a  municipality  priw  to  tlie 
makinK  of  the  assessment. 

2.  where  a  corporation  Is  assessed  for  tax- 
ation npon  certain  property,  consisting  ot  pipe 
lines  or  conduits  at  a  given  rate  per  mile,  and 
the  taxing  authorities,  by  mistake,  estimate 
the  loigth  of  the  line  for  taxation  to  be  longer 
than  It  really  is,  the  corporation  will  be  re- 
lieved from  the  paymrat  of  taxes  assessed  <n 
the  excess  length.  ' 

Certiorari  by  the  state,  on  the  proseeotion 
of  the  East  Jersey  Water  Company.  a«ainsl 
George  Roat  and  others,  as  (nllectora  of  tax- 
es, to  review  alleged  erroneous  assessments 
against  prosecutor.  Modified. 

Argued  June  term,  1890,  before  DEPUE, 
QUMMERE,  and  LUDLOW,  JJ. 

James  G.  Blanvelt  for  prosecutor.  Eu- 
gene Emley,  for  defendants. 

PER  CURIAM.  The  prosecutor  In  these 
cases  seeks  to  have  set  aside  or  reduced  cer 
tain  taxes  levied  upon  Its  property  in  the 
borough  of  Totowa,  and  in  the  townships  of 
Little  Falls  and  Wayne,  In  the  county  of 
Passaic,  on  the  ground  that  the  valuations 
placed  thereon  axe  excessive,  and  the  taxes 
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coDsequently  too  high.  The  caaea  have  been 
tried  and  argued  together.  It  api>ear8  from 
the  testimony  Bubmitted  that  a  certain  part 
of  the  property  of  the  prosecutOT,  npon 
which  the  taxes  complained  of  have  been 
assessed,  in  the  boroogh  of  Totowa  and  In 
the  township  of  Little  Falls,  consists  of  a 
pipe  line  or  conduit  which,  prior  to  the  time 
when  the  assessment  for  thoee  taxes  was 
commenced,  had  been  conveyed  by  the  prose- 
cutor to  the  city  of  Newark.  The  valuation 
placed  by  the  taxing  aatborltles  upon  this 
property,  for  the  pnrp<»e  of  assessing  these 
taxes,  was  at  the  rate  of  f 15,000  per  mile; 
amounting  to  $30,000  in  the  borough  of  To- 
towa, and  to  ¥28,625  In  the  township  of  Ut- 
tle  Falls.  It  further  appears  from  the  te»- 
tlmony  that  the  property  upon  which  the 
tax  was  assessed  in  the  township  of  Wayne 
was  also  a  pipe  line  or  conduit  which  was 
valued  by  the  taxing  authorities  at  the  rate 
of  $15,000  a  mile,  but  that  by  mistake  they 
estimated  Its  length  to  be  b'/ioo  of  a  mile 
greater  than  It  really  was,  and  that  for  this 
reason  their  valuation  was  excessive  to  the 
extent  of  ¥8,650.  The  taxes  under  review 
are  Improperly  assessed  to  the  extent  of  the 
excessive  valuations  which  -we  have  Indicat- 
ed, and  should  be  proportionately  reduced. 

We  do  not  think  that  the  valuations  of  the 
prosecutor's  property  are  shown  to  be  ex- 
cessive by  a  preponderance  of  proof  In  any 
other  respect  than  that  which  we  have  men- 
tioned; nor  do  we  think  that  the  reasons  up- 
on which  this  application  is  rested  are  such 
as  to  justify  this  court  In  interfering  with 
the  taxes  complained  of,  further  than  we 
have  pointed  out  The  taxing  officers  will 
be  directed  to  remit  so  much  of  these  taxes 
as  have  been  assessed  upon  that  part  of  the 
pipe  line  which  has  been  conveyed  to  the 
city  of  Newark,  and  so  much  thereof  as  was 
assessed  upon  the  excess  In  lengtb  of  the 
line  In  the  township  of  Wayn«. 


afTATO  (BAST  JERSEY  WATER  CO.,  Pros»- 

cutor)  V.  LAWSON,  Oollector. 
(Supreme  Court  of  New  JTerser.  Feb.  27, 1900.) 
TAZATION^-SALB  OF  PR0PSRT7  BEOFOKa  LBTT. 

Where  the  owner  of  a  pipe  line  aoli  one- 
half  of  It  prior  to  the  levy  of  taxes  for  a  cer- 
tain year,  the  assesBment  on  the  part  disposed 
of  was  exceesive.  and  shonld  be  remitted. 

Certiorari  by  the  state,  on  the  prosecution 
of  the  Bast  Jerscgr  Water  Company,  against 
Bills  W.  Lawson,  elector,  to  review  an  as- 
•esament  of  taxes.  Assessment  reduced. 

Argued  June  term,  1809,  befwe  DBPUB, 
OUMMBRB,  and  LUDLOW,  JJ. 

James  G.  Blanvelt  for  prosecutor.  Bu- 
gene  Bml^,  for  defendant 

PBR  CURIAM.  The  vrosecntor  In  this 
case  has  been  taxed  up<m  cotain  property 
In  the  township  of  Acquackanonk,  in  the 
county  of  Paaaaic^  consisting  of  a  pipe  line 


or  conduit  S.D6  miles  in  length,  valued,  for 
the  purpose  of  levying  the  tax,  at  the  rate 
of  {15,000  per  mile,  or  $46,200  In  all.  It  ap- 
pears from  the  testimony  In  the  case  that 
one-half  of  the  property  thus  taxed  was  con- 
veyed by  the  prosecutor  to  the  city  of 
Newark  prior  to  the  levying  of  the  tax.  The 
valuation  of  the  property  assessed  to  the 
prosecutor  was  consequently  excessive,  to 
the  extent  of  $23,100,  and  the  tax  asseraed, 
therefore,  should  be  reduced  proportionately. 
We  do  not  think  that  the  testimony  submit- 
ted Justifies  the  conclusion  that  the  valua- 
tion of  the  property  was  excessive  In  any 
other  respect;  nor  do  we  think  that  the  rea- 
Boua  upon  which  the  prosecutor  seeks  to 
avoid  the  taxes  complained  of  are  such  as 
would  warrant  this  court  in  Interfering  with 
them,  except  to  the  extent  which  we  have 
indicated.  The  taxing  authorities  of  Ac- 
quackanonk  township  will  be  directed  to  re- 
mit so  much  of  the  tax  under  review  as  has 
been  assessed  upon  that  portion  of  the  proi>- 
erty  which  has  been  conveyed  by  the  pros»- 
catta  to  tho  dtj  of  NewaA. 


(S4  N.  J.  U  894) 
MELICK  et  al.  v.  FOSTER, 
(Supreme  Court  of  New  Jersey.  Feb.  26,  1900.) 

CONTRACTS  —  RESTRAINT  OF  TRADB  —  CON- 
STRUCTION—TRIAL— PLBADI  NO  —  JOINT  AND 
BBVBRAX.  COVENANT  —  DAUAOBS  —  ALLEGA- 
TION—CERTAINTY. 

1.  Where  an  agreement  recited  that  the  par^ 
ties  had  besn  sngaged  In  tiie  coat  business  In 
a  certain  township,  and  that  defendant  for  a 

valuable  consideranou,  transferred  his  interest 
to  plaiDtitI,  and  covenanted  to  aid  him  Id  every 
way,  except  financially,  for  five  years,  and  that 
be  would  not  enter  the  coal  bwness  for  five 
years,  the  sgre^eut  not  to  Mter  the  bniineas 
is  to  be  construed  as  referring  to  that  township 
alone,  since  the  balance  of  the  contract  was 
with  reference  to  that  place. 

2.  Where  defendant  sold  Us  Interest  In  a  coal 
business  in  a  certain  township,  and  agreed  not 
to  enter  each  business  in  that  township  for  five 
years,  the  question  whether  or  not  the  contract 
is  in  restraint  of  trade  is  one  to  be  decided  on 
trial,  and  was  not  gronnd  tot  demnrrer  to  a  pe> 
tition  alleging  that  defendant  had  again  en- 
gaged in  the  business. 

3.  Under  the  practice  act  requtriDg  that  a 
writing  annexed  to  a  pleading,  fu  order  to  be 
made  a  part  thereof,  most  be  referred  to  in 
the  pleading  as  annexed  for  that  purpose,  let- 
erence  to  a  writing  annexed  as  "said  indenture, 
reference  thereto  Ming  had  that  it  may  more 
fnily  and  at  large  appear,"  was  InsnfllcleDt. 

4.  An  agreement  whereby  the  defendant  and 
another  covenanted  that  they  would  assist 
plaintiff  in  a  coal  busineea  which  they  trans- 
ferred to  Urn,  and  would  not  «iter  the  coal 
business  for  five  years,  and  for  the  perform-, 
aoce  whereof  they  boend  themselves  jointly  and 
severally,  was  several  as  to  those  acts  to  be 
done  by  either  party,  and,  defendant  having  en- 
tered  the  business  again,  snlt  was  properly 
brought  against  him  alone. 

5.  A  declaration  alleging  a  contract  in  due 
form,  with  a  proper  allegation  of  breach,  and 
with  an  ad  damnum  clause,  was  not  demurra- 
ble on  the  ponnds  that,  as  the  contract  con- 
tained a  stipulation  for  liquidated  damages,  the 
declaration  was  uncertain  in  not  informing  de- 
fendant whether  be  mu&t  defend  action  for  liq- 
uidated or  proven  damages,  the  qncstion  <a 
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what  daman*  mn  neowmMa  bdnt  >  41k»- 

tton  for  tiiiu. 

Action  by  Jobn  W.  Mellck  and  otbera 
against  BlUa  L.  Foster  on  a  contract  De- 
mnrrer  to  the  declaration.  Judgment  for 
plaintiffs. 

Argued  February  term,  1900^  before  the 
OHIEIF  JUSTICE,  and  DBPUE,  TAN  8TCS- 
EL,  and  UPPINCOTT,  JJ. 

Mablon  Pitney,  for  plalntUfs.  Cbarlton  A. 
Reed,  ba  defendant 

DEFTTB,  J.  This  la  an  action  on  contract 
up<m  a  covenant  with  the  plaintiffs,  made  by 
the  defoidant  and  one  Jobn  T.  Wise,  parties 
of  the  first  part,  signed  and  executed  August 
2R,  1802.  The  declaration  contains  a  recital 
that  *Vherea8,  the  said  parties  of  the  first 
part  had  been  engaged  In  the  sale  of  Iieblgh 
coal  In  the  township  of  Morris,  In  the  county 
of  Morris,  and  state  of  New  Jersey,  with  the 
said  parties  of  the  second  part,  under  the 
corporate  name  of  tbe  Morrlstown  Coal  Com- 
pany, and  the  said  parties  of  the  second  part 
are  about  to  purchase  the  Interest  of  the 
said  parties  of  the  first  part  In  and  to  the 
said  coal  company."  Then,  after  reciting  the 
consideration  paid  for  the  purchase  money, 
the  declaration  sets  out  the  agreement  In 
these  words:  "That  tbe  said  parties  of  the 
first  part,  In  consideration,"  etc.,  "doth  coTe- 
nant  and  agree  to  and  with  the  said  parties 
of  tbe  second  part  as  follows:  First.  That 
they  will,  for  the  term  of  five  years  from 
the  date  of  these  presents,  aid  and  assist  In 
every  way  (except  financially)  the  parties  of 
the  second  part  In  their  coal  business  as 
aforesaid,  known  as  the  Morrlstown  Coal 
Company.  They  will  not  enter  Into  the  coal 
business  for  the  term  of  five  years,  nor  act 
as  agent  or  agents  of  any  coal  company  or 
coal  merchants,  nor  directly  nor  Indirectiy 
engage  In  business  pertaining  to  the  sale  of 
coal,  under  a  penalty  of  $3,000,  to  be  collect- 
ed as  liquidated  damages.  That  they  will. 
If  they  conveniently  can,  renew  for  another 
year  the  notes  so  given  as  consideration  for 
the  sale  of  their  Interest  In  said  coal  com- 
pany opon  their  respective  expirations.  For 
the  faithful  perfM-mance  of  all  and  every  of 
the  above  covenants  they  and  each  of  them 
bind  themselves.  Jointly  and  severally,  firm- 
ly by  these  presents."  The  breach  averred 
is:  "That  the  said  Ellis  L.  Foster,  on  Janu- 
ary 1,  1896,  and  within  tiie  five  years,  at  the 
said  township  of  Morris,  entered  into  c^ 
tain  coal  business  other  than  the  business 
of  tbe  Morrlstown  Coal  Company;  that  he 
acted  as  agent  of  certain  other  coal  mer^ 
chants,  and  engaged  In  business  pertaining 
to  the  sale  of  coal,  other  than  the  business 
of  tbe  Morrlstown  Coal  Company;  that  he 
became  a  partner  of  tbe  firm  of  Sands, 
Weeks  ft  Co.,  coal  merchants,  etc.,  and  con- 
tinued in  tbe  coal  business  during  tbe  resi- 
due of  tbe  five  years."  To  this  declaration 
there  was  a  demurrer.  The  following  canaes 
of  dwuurrw  were  assigned: 


1.  That  tiie  covenant  mied  on  la  rold  bi 
that  It  is  In  restraint  of  trade.  It  is  appar- 
eat  from  the  recitals  In  this  agreement  that 
the  parties  contracted  with  respect  to  the 
business  of  selling  coal  In  the  township  of 
Morris.  Tbe  agreement  recites  that  the  par- 
ties were  engaged  in  the  coal  business  in 
that  township,  and  that  tbe  plalntifTs  bought 
out  the  Interest  of  Wise  and  Foster  In  the 
business.  The  snbstance  of  the  covenant 
sued  on  Is  that  Wise  and  Foster  would,  for 
the  term  of  five  years,  aid  and  assist  In  ev- 
ery way,  acept  financially,  the  plaintiffs  in 
their  coal  business  known  as  the  Morrist»vn 
Coal  Company.  That  covenant  Is  undoubt- 
edly good,  both  with  respect  to  the  limita- 
tions as  to  time  and  space.  Then  follows 
another  covenant,— that  Wise  and  Foster 
would  not  enter  into  tb'e  coal  business  for 
tbe  term  of  five  years,  nor  act  as  agent  or 
agents  of  any  coal  company  or  coal  mer- 
chant, nor  directiy  or  Indirectly  engage  In 
business  pertaining  to  tbe  sale  of  coaL 
These  two  covenants  on  their  face  appear  to 
be  separate  covenants,  but,  when  constmed 
in  connection  with  the  other  parts  of  the 
agreement,  both  relate  to  the  business  at 
Morrlstown.  If  It  Is  practicable  to  give  to  a 
contract  founded  on  good  consideration  a 
construction  that  will  make  It  legal,  the 
court  will  do  so,  rather  than  adopt  a  con- 
straction  that  will  Invalidate  It  The  breach 
assigned  is  with  reB[>ect  to  Foster's  engaging 
in  the  coal  business  at  Morrlstown.  acting 
as  agent  On  this  construction  of  the  cove- 
nant the  question  whether  It  be  a  reasona- 
ble limitation  or  sucb  a  contract  In  restraint 
of  trade  as  would  be  void  must  arise  at  tbe 
trial.  Wallls  v.  Day,  2  Mees.  ft  W.  27S;  PO- 
kington  v.  Scott  IS  Mees.  ft  W.  667;  Hartl^ 
V.  Cummlngs,  5  C.  B.  217;  and  King  v.  Hao- 
sell,  9  Hurl,  ft  N.  106, — are  decisions  afflno- 
Ing  the  validity  of  covenants  of  the  charac- 
ter of  that  now  In  question.  Tbe  subject 
has  been  so  fully  discussed  in  Potteries  Co. 
V.  Olypbant  (N.  J.  Err.  ft  App.)  43  AtL  123, 
that  further  discussion  Is  unnecessary. 

2.  That  the  covenant  Is  Joint  and  several, 
whereas  the  copy  of  the  agreement  annexed 
to  the  declaration  and  referred  to  t3iereln 
shows  that  said  covenant  Is  a  Joint  covenant 
and  not  a  Joint  and  several  covenant;  and 
that  there  are  no  acts  charged  which  are  a 
breach  thereof  as  a  Joint  covenant  At  the 
outset  it  may  be  said  tiiat  tbe  reference  to 
this  agreement  which  Is  usual  at  common 
law  In  counting  on  a  covenant  as  by  the 
said  Indenture,  reference  thereto  being  bad. 
that  It  may  more  fully  and  at  large  appear, 
does  not  comply  with  tbe  section  of  tiie  prac- 
tice act  which  authorizes  a  writing  annexed 
to  the  declaration  to  be  made  part  of  the 
pleading.  That  section  requires  that  the 
writing  shall  be  referred  to  In  the  body  of 
the  pleading  as  so  annexed.  Althongta  a 
copy  of  tbe  writing  is  annexed  to  the  declara- 
tion, the  court  cannot  take  notice  of  it  on 
demurrer  onless  it  be  referred  to  In  the 


Digitized  by  Google 


X.J.) 


STATE  T.  THOU  AS. 


91» 


body  of  the  pleading  u  bo  annexed.  Harrl- 
■oo  T.  Treeland,  88  N.  J.  Law,  S66.  In  the 
declaration  It  is  averred  that  for  tlie  faith- 
ful performance  of  all  and  every  part  of  the 
said  covenant  the  aald  parties  of  the  first 
part,  and  each  of  them,  did  bind  themaelTes 
Jointly  and  severally.  This  clause  appears 
In  the  agreement  In  these  words:  "For  the 
faithful  performance  of  all  and  every  of  the 
above  covenants  they  and  each  of  them  bind 
themselves  Jointly  and  severally."  In  the 
declaration,  as  well  as  In  the  covenant  the 
allegation  Is  of  a  Joint  and  several  contract, 
— ^jolnt  as  to  those  things  required  to  be  done 
by  both  parties  Jointly,  such  as  the  sale  of 
the  property,  and  several  with  respect  to 
those  acto  to  be  done  by  either  party.  On 
a  covenaat  which  Is  Joint  and  several  the 
covenantors  may  be  sned  Jointly  for  any  act 
that  Is  a  breach  of  the  covenant,  though 
done  by  one;  and.  where  it  Is  several  as  well 
as  Joint,  either  may  be  sued  for  any  act  done 
which  would  be  a  breach  of  the  covenant  as 
a  Joint  covenant  Wise  and  Foster  contract- 
ed with  the  plaintiffs  that  they  would  not 
enter  into  the  coal  business,  nor  act  as  agent 
or  agents  of  any  coal  copapany,  nor  directly 
nor  Indirectly  enter  Into  business  pertaining 
to  the  sale  of  coal.  A  suggestion  that  the 
form  of  this  covenant  left  either  one  of  the 
parties  at  liberty  to  do  acta  which  would 
violate  the  agreement  is  not  admissible. 
The  substance  of  the  agreement  Is  that  both 
should  abstain  from  the  acts  stipulated  for, 
and  the  covenant  Is  broken  by  the  doing  of 
such  an  act  by  either.  The  act  complained 
of  being  the  act  of  Foster,  the  suit  was  prop- 
erly brought  against  him  on  the  covenant  as 
bis  several  covenant 

S.  That  the  statement  of  damages  Is  tin- 
certaln.  In  that  the  defendant  is  not  Inform- 
ed whether  he  must  defend  an  action  for  liq- 
uidated damages  or  for  damages  to  be  prov- 
ed by  the  evidence.  The  question  whether, 
on  this  breach  of  the  covenant  the  damages 
recoverable  shall  be  liquidated  damages  or 
not  Is  a  question  that  can  arise  only  at  the 
tri^.  A  contract  in  due  form,  with  a  prop- 
er allegation  of  breach,  presents  a  cause  of 
action  which  will  stand  the  test  of  a  demur- 
rer. The  ad  damnum  clause  annexed  to  the 
declaration  Is  all  that  Is  necessary  to  eui>- 
port  the  pleading. 

There  should  be  Judgment  on  the  demur- 
rer for  the  plain  tllfB. 


(M  N.  J.  Z..  SU) 

STATE  T.  THOMAS. 

(Supreme  Court  of  New  Jersey.  Feb.  28,  1900.) 

IMDnmnSNT  for  MANaLAUOHTBR-OOMno- 
TXOlt  OP  ASSAUUT. 

Under  an  Indictment  for  maulBughter, 
framed  according  to  Cr.  -Proc.  Act  I  45.  char- 
ging that  defendant  "did  feloniously  klU  and 
day  the  deceased,"  tlie  defendant  can  be  eoo- 
ricted  for  aauolt  and  battery. 


Error  to  coort  of  quarter  seaalona,  Essex 
county. 

46A^-<8 


Henry  Thomas,  convicted  of  aasaolt  and 

battery,  brings  error.  Affirmed. 

Argued  November  term.  1899,  before  the 
GHllCF  JUSTICE,  and  DEPDB,  VAN  SYCK- 
BI^  and  lAPPINOOTT,  JJ. 

TtumaM  8.  HoiiT,  for  iflalntur  la  error. 
Lonls  Hood,  for  the  State. 

PBR  OURIAM.  The  court  is  (tf  tbe  opin- 
ion that  the  only  question  it  Is  necessary  to 
discuss  In  this  case  Is  whether,  under  an 
indictment  for  manslaughter  framed  accord- 
ing to  the  forty-fifth  section  of  the  criminal 
procedure  act  there  can  be  a  conviction  for 
assault  and  battery.  The  rule  applicable  to 
this  question  in  this  state  is  declared  in  State 
V.  Johnson,  80  N.  J.  Law,  185,  to  be  "that  a 
party  indicted  for  a  crime  may  be  convicted 
of  any  offense  of  a  lower  degree,  provided 
such  lower  offense  is  included  within  the  de- 
scription In  the  indictment,  without  regard  to 
the  question  whether  it  was  or  was  not  technic- 
ally a  felony."  At  common  law  the  rule  was 
that  the  crime  proved  must  be  of  the  same 
general  character  as  that  charged,  and  that 
an  Indictment  for  felony  would  not  support 
a  conviction  for  misdemeanor.  This  rule  had 
Its  origin  In  the  diversity  of  the  mode  of  pro- 
ceeding In  the  two  cases.  Such  diversity 
does  not  exist  tmder  our  procediu'e.  The  de- 
cision In  State  v.  Johnson  rests  upon  the  fact 
that  the  technical  rule  of  the  common  law 
does  not  prevail  here.  Our  criminal  pro- 
cedure act  provides  "that  In  every  Indictment 
for  manslaughter  It  shall  be  snfflcient  to 
charge  that  the  defendant  did  feloniously  kin 
and  slay  the  deceased."  This  statute  gives 
the  same  effect  to  an  Indictment  so  drawn 
In  the  statutory  language,  that  It  would  have 
bad  before  the  passage  of  the  statute,  if  the 
offense  had  been  charged  In  the  language  re- 
quired by  the  common  law.  At  common  law 
the  Indictment  for  murder  and  manslaughter 
charged  an  assault  and  therefore  the  lan- 
guage In  this  indictment  that  the  defendant 
did  feloniously  kill  and  slay  Is  equivalent  to 
alleging  that  be  nidawfully  committed  an  as- 
sault In  Graves  v.  State,  45  N.  J.  Lew,  208, 
the  Indictment  charged  that  the  defendant 
"did  willfully,  feloniously,  end  of  malice  afore- 
thought kill  and  murder  the  deceased";  and 
It  was  there  held  "that  no  right  of  the  de- 
fendant was  violated,  nor  any  privilege  of  his 
disregarded  or  contravened,  hy  convicting  him 
of  murder  In  the  first  degree  on  an  Indictment 
which  described  the  crime  merely  according 
to  the  statutory  form."  So,  In  Tltns  v.  State, 
49  N.  J.  TjAW,  86,  7  Atl.  621,  In  an  indictment 
for  murder,  when  the  fact  that  the  killing 
was  in  the  commission  of  a  rape  was  relied 
on  to  make  the  killing  murder  in  the  first  de- 
gree, a  count  in  the  general  form  authtwlzed 
by  the  criminal  procedure  act  was  held  to  be 
sufficient  The  conclusion  from  fliese  ad- 
judications is  that  an  Indictment  tn  the  statu- 
tory form  by  Implication  charges  all  the 
facta  which  at  common  law  were  necessary 
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to  be  Mt  forth  to  constitnte  the  crime,  and 
that  thereby  the  defendant  woa  not  deprived 
of  any  r^ht,  under  the  conatltutlcHial  prori- 
■ton  "that  In  all  criminal  proBecntlons  the 
accused  shall  be  Informed  of  the  nature  and 
canse  of  the  accusation/*  There  was  there- 
fore no  error  hi  the  charge  of  the  court  that 
the  jury  under  this  form  ot  indictment  could 
convict  Ae  defendant  of  assault  and  battery, 
and  he  suftoed  no  manifest  wrong  and  in- 
jury In  being  nmvtcted  of  the  leaser  offenie. 


(«  N.  J.  Xi.  SSS) 
BLOOMINGTQN  HIN.  Ca  T.  CTIABT.B8 
et  al. 

(Bo^eme  Court  of  New  Jersey.  FeK^lOOOi) 
AOTKW  (W  onARANrr— PLBAOmO. 
A  declaration  in  a  suit  on  ■  ^uarantr  which 
alleged  that  the-  promise  was  made  to  a  third 
party,  who  was  "the  agent  of  pisintifl,"  but 
did  not  aver  that  it  became  In  law  a  contract 
with  plaintiff,  was  innifflcient  on  demurrer. 

Action  by  the  Bloomfngton  Mining  Compa- 
ny against  Isaac  H.  Searles  and  anoth^. 
On  demurrer  to  the  declaration.  Judgment 
for  defendants. 

Argued  February  term,  1000,  before  the 
CHIEF  JUSTICE,  and  DEPUB,  VAN  STCK- 
EL,  and  LIPPINOOTT,  JJ. 

Tall  &  Ward,  for  plaintiff.  John  B.  Har> 
din,  for  defendants. 

FEB  OUBZAM.  This  purports  to  be  a  suit 
on  a  guaranty  of  payment  for  coal  purchased 
by  the  Harrison  Coal  Company  ot  the  plain* 
tut.  The  declaration  charges:  "For  that 
whereas,  the  said  defendants  heretofore^  to 
wit,  on  or  about  the  18th  day  of  August  In 
the  year  1892,  at  Newark,  In  the  county  of 
BsBO,  aforesaid.  In  consideration  that  the 
■aid  idalntiff,  at  the  special  instance  and  re- 
quest of  the  said  defendants,  would  sell  to 
the  Harrison  Coal  Company,  from  and  after 
Bald  date,  coal,  they,  the  s^d  defendants,  un- 
dertook, and  then  and  there  faithfully  prom- 
Ised.  In  writing,  one  John  W.  Peale,  who 
was  ttie  agent  of  the  said  plalntifT,  to  be- 
come responsible  for  coal  so  purchased  by  B. 
Harrison  In  the  name  of  the  said  the  Harri- 
son Coal  Company  from  and  after  said  date, 
to  the  amount  not  to  exceed  nine  hundred 
dollars."  To  this  declaration  there  was  a 
general  demurrer,  assigning  as  a  cause  of 
demurrer  that  the  matters  contained  In  the 
declaration,  as  set  forth,  are  not  sufficient  In 
law  for  the  said  plaintiff  to  have  or  maintain 
Its  aforesaid  action.  The  promise  <m  which 
the  plaintiff  declares  is  a  promise  to  one 
John  W.  Peale,  with  the  description  that  he 
was  the  agent  of  the  plaintiff.  The  sub- 
stance of  the  plaintiff's  declaration  la  of  a 
promise  made  to  a  third  party.  If  the  con- 
tract made  with  the  third  puty  became  In 
law  a  contract  with  the  plaintiff.  It  should 
have  be«i  ao  averred  In  the  declaration.  It 
Is  laid  down  an  a  principle  on  this  subject 
that  a  contract  or  a  written  Instrument 


should  be  stated  according  to  Its  legal  effect 
1  Chit  PL  805.  The  declaration  being  radi- 
cally defective  in  this  respect,  there  would 
be  no  proprie^  in  passing  upon  the  legal 
effect  of  the  defendants*  contract.  Jodtf* 
ment  for  the  defend anta. 


WARS  V.  WEATHERBT^  BX'B8. 
(Supreme  Obnrt  of  New  Jtmer,   Feb.  38; 
1900.) 

ncacuTORS  and  ADHINISTRATOIRS— DISPOT- 
m>  OUIHS-NOTICS— LIHITATION»-UORT^ 
GAGBS— FORBCL08URB— SFTECT. 

1.  Orphans*  Ooart  Act  1898,  1  71  (Laws  1886, 
p.  740),  declares  that  suit  must  be  brought  on 
disputed  claims  against  a  decedent's  estate 
witoin  three  months  after  notice  that  the  claim 
Is  disputed,  and  Act  March  12.  1880,  declares 
that  no  decree  shall  be  entered  in  mortgage  tore- 
closure  proceedings  tor  any  balance  dne  com- 
plaiDaDt  over  and  abOTe  the  proceeds  of  sale, 
Bfld.  that  a  bill  to  foreclose  a  mortfptge  against 
decedent  filed  within  three  months  after  notice 
that  the  mortnigee's  claim  secured  thereby  was 
disputed  by  the  executors,  did  not  suspend  the 
limitetion  provided  bj  the  orphans'  court  act, 
and  hence  the  mortgagee  was  not  entitied  to 
maintain  suit  against  the  estete  for  a  deficien- 
cy arising  on  the  sale  of  the  mortgaged  prop- 
erty aftor  such  limitetion  had  expired,  and  aft- 
er a  decree  barring  creditors  of  the  esteto  had 
been  entered  by  the  probate  court. 

Action  by  James  B.  Ware,  trustee,  against 
the  executors  of  Jamea  8.  Weatherti^.  De- 
murrer to  replication.  Sustained. 

The  declaration  was  upon  a  money  bond 
made  by  James  S.  Weatherby,  whose  execu- 
tors the  defendante  are.  Defendante  pleaded 
that  plaintiff,  after  Weath^-by's  death,  pre- 
sented  to  them  his  claim  upon  the  bond,  and 
that  they  gave  him  notice  that  his  daim  was 
disputed,  and  required  him  to  bring  suit  there- 
on within  three  months;  that  no  such  suit 
was  brought  within  that  time,  and  that  a 
decree  barring  creditors  bad  been  duly  made. 
To  this  plea  plaintiff  replied  that  the  bond 
was  secured  by  a  mortgage;  that  within  three 
months  tram  the  notice  set  up  In  the  plea 
plaintiff  filed  a  bill  to  foredose  the  mort- 
gage, and  obtained  a  decree  on  which  execu- 
tion Issued,  and  the  mortgaged  premises  woe 
8<^d,  and  a  defldency  resulted,  and  that  with- 
in six  months  fr<Ha  such  sale  plaintiff  Institut- 
ed this  suit  to  recover  the  defldoicy  xtpoa  the 
bond.  Then  was  a  demurrer  to  this  icpUear 
Uon. 

Argued  November  term.  1809,  before  UA- 
GIE,  a  J.,  and  DEPUB.  TAN  BYCKBL,  and 
LIPPINCOTT,  JJ. 

Etamptoo  ft  Ffthlan,  for  plaintiff.  Samuel 
H.  Bogeci,  tor  d^eodanta. 

PER  CURIAM.  In  an  action  upon  the  bond 
In  qneetim,  brought  by  plaintiff  agidnst  de- 
fendante In  the  Gloucester  circuit,  thm  was  a 
plea  that  a  mortgage  had  hem  given  with  tile 
bond,  and  that  there  had  been  ao  sale  of  tbe 
mortgaged  premises  under  foredosnre.  To 
this  plea  there  was  a  repllcatioo  tiiat  on  jUmSb- 
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tllPi  preBendng  his  dftim  to  ttM  oeenton 
tttaf  bad  giren  bim  notice  that  his  dalm  was 
dtspoted.  A  motion  to  strike  out  that  replica- 
tion was  certified  to  this  court.  We  advised 
the  clrcnlf  conn  to  deny  the  motion.  Weath- 
erb7  r.  Sparks  (N.  J.  Bup.)  43  Atl.  6BS.  The 
question  now  presoited  la  gorerned  the  de- 
cision In  that  case;  for  If,  as  then  held,  the 
holder  of  the  txHid  could  bring  bis  action  at 
law  thereon  against  the-  executors,  notwith- 
standing the  provisions  of  the  act  of  March 
12,  1880.  as  amended  by  the  act  of  March  28. 
18S1  (2  Oen.  8t  pp.  2111.  2112).  the  limitation 
of  such  an  acti<m  imposed  by  section  71  of  the 
rerlsed  orphans'  court  act  of  1886  (Laws  1806. 
p.  T40)  jnsUflflS  tiia  Interposition  of  the  decree 
barring  creditors  as  fmnlshlng  a  complete'  bar 
to  recovery  thereon.  The  replication  demur- 
red to  does  not  remove  the  bar  by  asserting 
the  filing  of  the  bill  to  foredoee  the  mortgage 
within  three  months  from  notice^  That  pro- 
ceeding was  not  a  tnlt  for  the  claim  of  plain- 
tiff within  sectioti  71  of  the  wphans'  court 
act,  tor  by  the  tscprem  proTtsions  of  the  acts 
ot  1880  and  1881  no  decree  for  deQdency  cotdd 
have  been  made  therein  against  defendants. 
The  result  Is  that  the  replication  is  Insnfll- 
dent,  and  demnrrant  Is  oitltled  to  Jndgmrat 
on  the  demurrer. 


(64  N.  J.  BSD) 

NORDSIOK  V.  BAXTER. 
(Snpveme  Oonrt  of  New  Jnsey.  Feb.  26,  1900.). 

TBUIf-SBNDINO  EVIDENCB  TO  JURT— HIS* 
TAKB— UARHIfESa  BRBOR. 

In  an  action  for  rent,  defendant  offered 
two  recripts  to  show  pvinents  of  rent  for 
months  subsequent  to  the  term  for  which  the 
action  was  brought.  One  receipt  did  not  show 
that  It  was  for  rent,  and  was  excluded,  and  the 
other  was  admitted,  but,  in  nnding  the  papers 
to  the  jury,  by  mistake  the  receipt  excluded 
was  sent  and  the  other  was  retained.  HM 
that,  as  the  recripta  were  only  inferential  evi- 
dence of  the  dcDt,  and  did  not  affect  the 
amount,  the  mistake  was  without  injury. 

Action  by  John  Frederick  Nordslck.  as  ex- 
ecutor of  Anna  Nordslck,  deceased,  against 
James  M.  Baxter.  Yerdict  for  defendant 
Rule  to  show  cause.   Rule  dischai^red. 

Argued  Novembo-  term.  1880,  before  MA- 
OIB,  a  J.,  and  DEPUB.  TAN  STOEEL. 
and  LIFPINCOTT,  JJ. 

ifBfiwii  Van  Wtakle,  for  plaintiff,  niom- 
as  Andwson,  for  defendant 

PBR  CURIAM.  The  case  discloses  that 
Om  Issne  tried  presented  a  pore  question  of 
fact  It  was  properly  presented  to  the  Jury, 
and  ths  verdict  may  be  supported  on  the  erl- 
denea,  mdees  it  Is  objectionable  on  the  ground 
disposed  by  affidavits  taken  under  the  nda. 
From  those  affidavits  It  appears  that  among 
llie  papers  sent  to  the  jury  one  was  Included 
wbldi  bad  been  excluded  when  offered  by  de- 
fendant One  which  had  been  admitted  In 
erldoice  In  defendant's  behalf  was  not  sent 
to  the  jnry.  There  Is  no  reason  to  conclude 
that  this  error  was  intentional  on  defendant's 


part  On  tba  eontiary,  tt  deariy  appears 
that  plalntifTs  counsel  and  bis  principal  wit- 
ness (himself  a  New  York  lawyer,  and  plain* 
tiff's  agent)  had  examined  the  papers  before 
they  were  sent  to  the  jury,  and  the  mistake 
seems  to  have  been  participated  In  by  all  con- 
cerned. But  apart  from  that  consideration, 
we  are  of  the  opinion  that  the  Inegularltar 
could  have  done  no  possible  injury  to  plain- 
tiff. The  action  was  against  a  surety  to  re- 
cover rent  for  certain  specified  monUis  <tf  the 
term  of  a  lease.  There  was  evidence  on  the 
Itart  of  defendant  that  the  rent  for  those 
months  had  been  paid.  To  corroborate  tbat 
evidence,  defendant  offered  a  number  4^  re- 
ceipts which  acknowledged  the  pajm«it  of 
rent  accruing  on  the  lease  for  subsequent 
months  of  the  term.  The  only  evidential 
force  of  such  receipts  was  to  raise  an  in- 
ference of  the  payment  of  the  rent  previously 
accrued.  The  receipt  offered  and  excluded 
was  for  $20,  and  did  not  disclose  that  It  was 
for  rent  When  offered,  plaintiff's  cotmscl 
said  he  did  not  object  to  Its  goli^  to  the  jury 
for  what  it  waa  worth,  but  the  court  excluded 
It  The  receipt  admitted  which  was  not  sent 
to  the  jury  was  for  $40,  and  was  t<a  rent 
As  the  eTldmee  did  not  affect  the  amount 
due,  but  on^  the  existence  of  any  indebted- 
ness, we  think  no  Injury  was  done  br  the 
Improper  submission  to  the  Jury  of  the  ex- 
cluded receipt  Let  tiie  rule  be  dlschaxgad. 


(64  N.  J.  L.  628) 

BMBRT  V.  EINQ. 

(Snpreme  Court  of  New  Jersey.  Feb.  S0. 1900). 

BVIOBNCB-PAROL  AUTHORITT  OV  AOBNT- 
BEST  BTIDBNCB. 

Parol  testimony  of  an  agent  that  he  had 
authorl^  to  isane  a  license  to  cut  wood  on  his 
prlndpai's  laud  should  not  be  admitted  where 
it  appears  that  the  agent'a  aath(Mity  i*  In 
writing,  and  the  writing  Is  In  existence,  and 
can  be  produced. 

Error  to  circuit  court  Camden  county. 

Trover  by  Andrew  J.  King  against  Robert 
A.  Emery  for  logs  cut  on  land  of  defendant 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.  Reversed. 

Argued  June  term.  1890,  before  MAGIE, 
C.  J.,  and  DEFUE,  VAN  SYCKEL.  and  UP- 
PINCOTT.  JJ. 

George  A.  Troom,  tor  plaintiff  In  amw. 
Joseph  H.  GasUli,  for  dtfmdant  In  erm, 

PER- CURIAM.  The  third  assignment  dis- 
closes a  revwslblft  error.  Plaintiff's  right  to 
the  logs  wbl<di  WMO  ttk9  subject  of  Us  ac- 
tion of  trover,  and  whlcb  he  bad  eot  on  tbs 
lands  of  one  Stokes,  d^>ttided  np<n  a  license 
to  cut  given  by  one  Blaser  as  agent  of 
Stokes.  Blasor  was  called  by  plaintiff,  and 
on  direct  examination  testified  tiiat  he  had 
authority  from  Stokes  to  license  the  cutting 
by  plaintiff.  On  croaB.examlnation  Blazer 
admitted  that  the  auUiority  had  beoi  confer- 
red by  a  writing  signed  by  ^okm,  and  In 
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BUjs^i  poueMloD.  Tba  writing  was  not 
produced.  A  motion  to  Btrike  out  Blazer's 
evidence  as  to  authority  to  license  plaintiff 
to  cut  was  denied  by  the  judge  sitting  as  a 
circuit  Judge,  on  the  ground  that  the  objec- 
tion came  too  late.  This  was  erroneous. 
Assuming  that  authority  conferred  by  parol 
upon  Blazer  would  justify  the  license  to 
plaintiff  to  cut  wood  on  the  principal's  land, 
as  soon  as  It  appeared  that  the  autborl^ 
was  conferred  by  writing,  and  that  the  writ- 
ing was  In  ezlstrace,  and  could  be  produced, 
the  writing  was  the  sole  evidence  by  which 
plaintiff's  case  could  be  supported.  It  was 
error  to  admit  evidence  of  its  purport  Tbe 
judgment  must  be  reversed. 


(H  N.  J.  L.  Bm 

UATOR.  ETO.,  OF  ATLANTIC  0ET7  T. 
GBOFF. 

(Supreme  Coort  of  Nev  Jersey.  Feb.  26, 1900.) 

DBDIOA.TION— REVOCATION— PUBUC  USB— 
ACCEPTANCE. 

1.  Where  the  owner  had  dedicated  land  to  th* 
pablic  ase  whenever  tbe  municiDal  authorities 
should  ^oose  to  so  aae  it.  tbe  aedication  was 
Irrevocable,  and  it  was  unnecessary  for  the 

to  prove  a  user  or  formal  acceptance. 

2.  The  brinKins  of  an  action  by  a  city  to  ob- 
tain poBBeasloa  of  land  dedicated  to  public  use 
whenever  tbe  mnnidjnl  authorities  should 
fduMoe  to  so  nse  It  was  a  sufficient  acceptance. 

Error  to  drcolt  court,  Atlantic  county. 

Action  in  ejecbnent  1^  the  mayor  and  com- 
mon council  of  Atlantic  City  a^alnat  Cather- 
ine Groff.  Judgment  -  for  defendant  uid 
plalntlg  brings  error.  -Beversed. 

Argued  November  term.  1899,  before  HA- 
am,  a  and  DBFUB,  TAM  STCKBI^  and 
LIPPINCOTT,  JJ. 

Godfrey  A  Godfrey,  for  plaintiff  In  error. 
Robert  B.  Stephany,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  In  favor  of 
defendant  In  error,  brought  here  by  this  writ 
of  error,  was  founded  upon  the  finding  of 
the  circuit  court  Judge,  sitting  without  a 
jury,  and  trying  the  Issne  joined  In  an  ac- 
tion of  ejectment  Plaintiff  in  error  was 
plaintiff  below,  and  sought  to  obtain,  by  an 
action  of  ejectment  the  possession  of  land 
which  It  claimed  had  been  dedicated  to  public 
use  as  a  public  street  Reversible  error  la. 
In  our  Judgment  pointed  out  by  the  second 
assignment  of  error.  By  the  bill  of  excep- 
tione  upon  which  this  assignment  was  based. 
It  appears  that  the  trial  Judge  conceived  that 
plaintiff's  success  In  the  action  required 
proof  that  the  city  had  formally  accepted  the 
dedication  of  tbe  locus  In  quo  as  a  public 
street  or  that  there  had  been  such  unequivo- 
cal public  user  thereof  as  indicated  such  ac- 
ceptance. There  was  uncontroverted  evi- 
dence that  the  owner  of  tbe  locus  in  quo  had 
devoted  or  dedicated  It  to  public  use  as  a 
street  whenever  the  municipal  authorities 
should  choose  to  so  nse  It  Such  a  dedication 
fannot  be  retracted,  bat  Is  irrevocable.  A» 


cutanea  by  some  formal  act  or  by  limg-con- 
tinned  public  user,  may  be  necessary  to  cast 
upon  the  municipal  authorities  tbe  daty  of 
repairing  and  ipaintalning  tbe  street  la  prop- 
er condition  for  public  travel.  This  was 
what  was  Intended  by  the  expres8i<ms  used 
in  the  language  of  the  supreme  court  in  New 
York  &  L.  B.  R.  Co.  v.  Borough  of  Sontb  Am- 
boy,  67  N.  J.  Law,  2C2, 30  AtL  628,  where  the 
sole  questlMi  was  as  to  the  right  of  tbe  mn- 
nldpailty  to  pass  an  iwdlnance  directing  tbe 
removal  of  alleged  obstructions  np<Hi  land 
claimed  to  have  been  dedicated  to  public  use 
as  a  street  An  action  by  mnnlclpal  aathor- 
itiee  to  obtain  possession  of  land  dedicated  to 
such  public  uses  has  been  repeatedly  approv- 
ed Ijy  our  courts,  and  it  la  impossible  to  con- 
ceive how  acceptance  of  such  dedication 
could  be  more  plainly  disclosed  than  by  audi 
an  action.  Methodist  Episcopal  Church  v. 
City  of  Hoboken,  8S  N.  J.  Law,  13;  HobtAen 
Land  &  Improvement  Co.  v.  City  of  Hoboken, 
80  N.  J.  Law,  Ml;  Clark  v.  City  of  Elizabeth, 
40  N.  J.  Law,  172;  Price  v.  InhabitanU  of 
Plalnfleld,  Id.  006;  Ci^  of  Bayonne  v.  Ford, 
48  N.  J.  Law.  292;  Weger  v.  Inhabitants  of 
DelE«n  Tp..  <a  M.  J.  Law,  224*  S»  AtL  7Sa 


(&9  N.  J.  B.  642) 
WARN  V.  WARN. 
(Court  of  Brrors  and  Appeals  of  New  Jersey. 

Nov.  20,  1899.) 

DIVOROB-ADULTBRT— COHNITANO»-I»- 
FBMBB. 

Where  a  husband,  daimed  divorce  on  tbe 
irroond  of  adaltery,  and  the  sdaltennis  acts 
charged  were  shown,  a  defense  that  tbe  ha»- 
band  failed  to  give  the  protectioR  which  bis 
knowledge  of  defendant's  habits  should  have 
sQggeetcd.  and  from  which  hsUts  such  adul- 
tery resnlted,  does  not  conatJtate  soch  con- 
nivance as  to  preclude  him  from  seeking  di- 
vorce, lo  tbe  absence  of  actions  Indnced  by  a 
wish  that  his  wife  should  be  seduced,  or  that 
would  Imputo  to  him  a  desire  or  antldpatisa 
that  she  should  become  lewd. 

Appeal  from  court  of  diuceir* 

Action  by  William  B.  Wsm  against  Mary 
C.  Warn.  From  a  decree  In  Caver  ot  plaintiff, 
defendant  appeals.  Affirmed. 

The  foDowlng  Is  the  <^tnlon  of  the  vice 
chancellor  (Reed,  Y.  C): 

"A  divorce  is  daimed  by  the  husband  on 
the  ground  of  adultery  of  the  wife.  I  am 
convinced  that  the  detaidant  was  gailty^  of 
the  adnltanns  acts  charged.  Her  bablta  o( 
inebriety  destn^ed  her  sense  of  modesty,  and 
the  gratification  of  her  taste  for  liqow  was 
the  bribe  by  which  her  virtue  was  success- 
fully assaulted.  The  main  defense^  however. 
Is  that  her  husband  failed  to  surround  h» 
with  the  protection  which  his  knowledge  ot 
her  habits  should  have  suggested,  and.  as  her 
adultery  seems  to  have  resulted  from  those 
habits,  that  he  is  not  In  a  posltlcm  to  ask  tar 
a  dlv<UTe.  The  cases  tDvcdted  ia  support  of 
this  Insistace  are  Hedd«i  v.  Hedden.  21  N.  J. 
Eq.  61,  and  Cane  v.  Cane.  80  N.  J.  Eq.  14a 
Theee  cases  Involre  tbe  wpUcatlm  at  the 
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v^-«ettled  doctrine  that  the  hiuband  who 
connlres  at  his  wife's  advlterr  cannot  com- 
plain of  it.  But  the  facts  jntwen  In  this  case 
do  not  bring  It  within  the  scope  of  this  doc- 
trine. It  Is  undoubtedly  true  that  connivance 
may  consist  of  a  passiTe  assent  to  the  train  of 
circumstances  leading  to  adolteiT.  whoi  the 
complainant  could  have  prevented  the  wrong 
or  Injiny  of  which  be  complains.  The  f&cts, 
however,  necessary  to  constitute  coonlvanee, 
miut  have  a  direct  and  necessary  tendency  to 
cause  adultery  to  be  committed.  Stone  t. 
Stone,  1  Rob.  See.  99.  OtMTupt  intent  is  the 
very  essence  of  connivance.  It  cannot  be  In- 
f^red  from  the  buslMod's  great  Inattentloo 
to  his  fftmily.  1  Nela.  Dir.  ft  Sep.  i  481. 
The  gravity  at  the  offense,  its  infreqacsicy, 
and  the  general  presumptl(Hi  of  Innocence  re- 
quires tliat  this  defense  should  be  established 
by  direct  and  conclusive  proof.  Id.  |  490. 
There  is  nothing  In  this  case  to  Aow  that  the 
husband's  conduct,  whatever  It  was.  was  In- 
duced by  a  wish  or  expectation  that  his  wife 
should  be  seduced.  There  is  nothing  that  he 
did,  or  that  be  failed  to  do,  which  could  rea- 
•onably  Impute  to  him  a  desire  or  antldpatliHi 
that  his  conduct  would  prompt  to  drift 
into  lewdness.  Unless  this  Intention  can.  un- 
der the  circumstances,  be  Imputed  to  him.  tt 
Is  Irrelevant  to  cMislder  whether  It  was  his 
duty  to  have  acted  towards  her  differently 
than  he  did.  The  husband  Is  entitled  to  a  de- 
cree for  divorce.** 

Acton  a  Hartshome,  for  aHWilaiit  ,Feter 
^ed^burgh,  for  reapondoit 

PER  CITBIAM.  The  decree  appealed  from 
la  alfirmed,  for  the  reasons  givw  In  the  opln- 
loD  of  the  vice  chancellor,  . 


.  (M  N.  J.  L.  lU) 

STATE  (MORRIS  ft  CUMMINOS  DREDG- 
ING CO.,  Prosecutor)  v.  MAYOR,  ETCL, 
OF  CITY  OF  JERSEY  CITY  et  al. 
(Supreme  Court  of  New  Jersey.   Feb.  10, 1900.) 

ICUNICIPAI.  CORPORATIONS— CONTRACTS  WITH 
RAII/ROAD  GOMPANIES-GBRTIO 
RARI— HIGHWATS. 

1.  Act  March  19,  1874  (P.  L.  1874.  p.  46), 
authorizing  cities  to  make  contracts  with  rail- 
roads "whose  roads  enter  their  corporate  lim- 
its," for  the  purpose  of  relocatinK  the  railroad 
tracks  or  changing  the  grades  of  streets,  does 
not  authorize  such  a  contract  with  a  railroad 
incorporated  and  eonstmcted  wh<^  within  the 
limits  of  one  dty. 

2.  Since  Act  March  19.  1874  (P.  L.  1874,  p. 
46),  antborlEing  cities  to  make  certain  con- 
tracts with  railroads,  is  limited  hj  Its  title 
to  contracts  with  railroads  which  are  not  con* 
structed  wholly  within  one  city.  Act  March  9, 
1893  (P.  li.  1893,  p.  157),  amendatory  thereof, 
and  describing  the  act  of  1874  hj  its  title,  is  re- 
stricted to  railroads  not  constructed  wholly 
within  one  dty,  though  Its  enacting  clause 
permits  of  an  application  to  any  railroad  "lying 
within  a  city." 

3.  Ortiorarl  will  lie  to  review  the  proceed- 
ings of  R  public  board  in  making  a  contract 
for  the  change  of  the  grade  and  locatloo  of  a 
highway,  by  one  who  is  not  an  abutting  own- 
er, but  who  owns  a  large  tract  vt  land,  with 


rlpailan  rights,  and  who  has  a  lease  from  the 
state  for  200  acres  of  land  under  water  in  front 
of  hla  property,  tot  which  lie  has  paid  $75,000 
to  the  state  in  rentals,  which  property  is 
reached  directly  by  the  highway  proposed  to 
be  changed,  with  do  other  means  of  reaching 
It  within  three  miles,  and  where  the  proposed 
changes  in  the  highway  would  be  a  mrect  in- 
jurr  to  the  property,  seriously  affecting  iti  use 
and  market  value. 

Oertlorari  by  the  state,  at  the  prosecution 
of  the  Morrts  ft  Cummlngs  Dredging  Com- 
pany, against  the  mayor  and  aldermen  of  the 
dtr  of  Jersey  dty,  and  another,  to^  review 
certain  proceedings  of  the  board  of  street  and 
water  commlaslonen  of  Jersey  dty.  Proceed* 
iDgs  set  aside. 

Argued  June  term,  t8S&,  before  DEPUB. 
YAM  SYCEEL,  and  GUMMERE.  JJ. 

Charles  D.  Thompson  and  Richard  T.  Llnd- 
abury,  for  plaintiff.   Corbin  ft  Corbin,  John 
W.  Queen,  and  William  D.  Edwards,  for  de*  - 
fendants. 

DEPUB,  J.  This  writ  brings  up  the  pro- 
ceedings ot  the  board  of  street  and  water 
commlsslonera  of  Jersey  City  in  relation  to 
Obapel  avenue,  a  public  street  In  Jersey  CHy. 
This  avenue  was  dedicated  60  feet  In  width, 
and  extended  from  Garfield  avenue  easterly 
to  the  shore  of  the  New  York  Bay.  A  grade 
was  adopted  for  the  avenue  some  years  ago,  • 
but  ft  haa  never  been  worked  to  grade. 
Though  it  has  been  used,  It  has  not  been  used 
to  Its  full  width.  The  proceedings  brou^t  up 
by  this  writ  consist  of  a  resolutdon  of  tti» 
board  of  street  and  water  commissioners. 
This  resolution  waa  Initiated  by  a  petition 
by  the  railroad  company,  asking  that  the 
grade  of  the  avenue  from  the  Central  Rail- 
road to  the  Morris  Canal  be  ctianged,  In  (tfder 
that  the  company  might  construct  Its  tradts 
across  said  avenue,  and  avoid  a  grade  cross- 
ing. The  petition  of  the  company  was  that 
the  grade  of  Chapel  avenue  from  Ute'  north- 
westerty  line  of  the  property  of  the  Morris 
Canal  ft  Banking  Company  be  changed 
elevating  the  same  so  that  the  tracks  of  the 
Company's  railway  could  be  constructed  un- 
derneath the  avenue,  with  a  perpendicular 
clearance  of  18  feet  The  petitioners  offered 
to  tbe  city  as  a  contract,  for  acceptance,  as 
follows:  That  tbe  company  would  dedicate 
to  public  use,  as  part  of  Chapel  avenue,  a 
tract  of  land  described.  Upon  the  tract  so 
dedicated  the  company  would  agree  to  locate, 
construct,  and  grade  a  carriage  way  29  feet 
In  width.  CMistmcted  on  a  solid  embankment 
as  shown  on  an  accompanying  map.  and  to 
construct  and  maintain  an  iron  or  steel  via- 
duct over  all  its  right  of  way  and  tracks  be- 
tween the  tine  of  tbe  Central  Railroad  and 
the  tract  so  dedicated;  such  viaduct  to  be 
of  tbe  same  vrldth  and  In  continuation-  of 
tbe  viaduct  now  existing  across  the  tracks 
of  the  CTentral  Railroad  of  New  Jersey  at 
this  point  The  petition  furtber  set  out  that 
In  accepting  Its  offer  the  city  should  agree 
on  Its  part  a)  that  the  estabHsbed  grade  of 
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Cfhai>el  arenne  aboald  be  changed  aa  reqaeat- 
ed;  (2)  that  the  tract  of  land  offeted  for  dedi- 
cation should  constItat«  a  part  of  Chapel  ave* 
nue;  (3)  that  the  company  might  enter  ap<Hi 
Chapel  avenue  and  make  said  ImproTementa, 
with  the  new  grade  above  described,  and  ex- 
cavate and  cMistruct  Its  tracks  underneath 
said  viaduct  as  above  proitosed.  The  resola- 
tlon  In  question,  after  reciting  the  proposl* 
tlons  of  the  railway  company,  accepted  the 
same  as  pr(HK>8ed,  and  declared  that  this  reso- 
lution. In  conjunction  with  the  petition  of  the 
railway  company,  should  constitute  a  con- 
tract between  the  city  and  the  said  company, 
in  pursuance  of  the  act  of  1888  (2  Oen.  St.  p. 
2688).  This  resolution  wrought  the  following 
changes  In  the  avenue:  First,  a  change  of 
grade  as  follows:  "Starting  at  the  north- 
westerly line  of  the  right  of  way  of  the  Cen- 
tral Railroad,  at  the  present  elevation  of 
40.6  of  the  top  of  floor,  at  the  northwesterly 
end  of  the  present  Chapel  Avenue  Bridge 
over  said  railroad;  thence  rising  for  a  dis- 
tance of  102  feet  to  elevation  42  at  the  south- 
easterly right  of  way  line  of  MUd  railroad; 
thence  falling  for  a  distance  of  170  feet  to 
elevation  forty-one  and  thb^y-fonr  hun- 
dredths; thence  falling  for  a  dlstsnce  of  one 
hundred  and  thirteen  (113)  feet  to  elevation 
tbirty-flve  and  one  hundred  and  twenty-flve 
thousandths  (3C.12S);  thence  falUoj;  for  a 
distance  of  twenty-flve  (25)  feet  to  elevation 
thirty-four  and  eight-tenths  (34.8);  thence  fall- 
ing for  a  distance  of  one  hundred  (100)  feet 
to  elevation  twenty-nine  and  eight-tenths 
&dSi',  thmice  falling  for  a  distance  of  Tarty- 
five  feet  (46)  to  elevation  twenty-eight  and 
Dine-tCTths  <2a9);  thence  falling  for  a  dis- 
tance of  one  hundred  (100)  feet  to  elevation 
twenty-three  and  nine-tenths  <23.d);  thence 
falling  for  a  distance  of  thirty  (30)  feet  to 
elevation  twenty-three  (23)  at  the  top  of  floor 
at  the  northwesterly  «id  of  the  present  bridge 
over  the  Morris  Oanal."  Second.  The  loca- 
tion of  the  avenue  was  changed  so  that  In- 
stead of  passing  in  straight  lines  over  the 
place  of  crossing,  aa  It  was  before,  with  the 
distance  of  75  feet,  It  was  deflected  entirely 
from  the  original  lines  of  the  avenue,  and  In 
the  place  <^  the  old  avenue  there  was  substi- 
tuted a  loop,  extending  at  right  angles  to  the 
avenue  about  ISO  feet,  with  a  maximum  grade 
of  12%  feet,  with  a  return  to  the  original  line 
of  the  avenue,  making  In  all  902  feet;  Hie 
width  of  the  roadway  on  the  loop  being  2S 
feet  In  addition,  the  plan  proposed  included 
a  viaduct  200  feet  in  length,  extending  from 
the  northwesterly  end  of  the  loop  in  the  line 
of  Chapel  avenue  to  the  southeasterly  side 
of  the  Central  Railroad;  the  width  of  the 
viaduct  In  the  dear  being  17  feet.  Between 
the  two  parts  of  this  loop  there  is  an  em- 
bankment of  solid  fllllng,  around  the  point  of 
which  the  avenue  is  carried,  with  curves 
ranging  from  10  to  20  feet;  the  curve  at  the 
point  of  the  loop  being  only  16  feet  Mr. 
Grant  an  engineer,  described  It  as  "practical- 
ly a  qtlral  tnralng  through  a  semlctrcle." 


The  changes  proposed  consist  in  tbe  altera- 
tion of  the  location  of  the  avenue  at  thai 
point  and  the  narrowing  of  the  width  of  the 
avenue  from  the  width  of  50  feet  to  25  feet 
The  official  actlMi  of  the  board  is  sooKbt  to 
be  justified  in  rlrtoe  of  the  act  of  1883,  which 
authorizes  dtles  to  enter  Into  contracts  with 
certain  railroad  companies  to  provide  for  oth- 
er than  grade  crossings  of  streets  or  high- 
ways. The  first  le^slatlon  to  tbla  effect  wai> 
the  act  of  March  18, 1874.  That  act  la  entitled 
"An  act  to  antborlce  any  city  of  tills  state  to 
enter  into  contracts  with  railroad  companies 
whose  roads  enter  their  corporate  limits, 
whereby  said  companies  may  relocate, 
change  or  elevate  their  railroads,  and  when 
necessary  for  that  purpose,  to  vacate,  change 
the  grade  of  or  alter  the  lines  of  any  streets 
or  highways  therein.".  It  provided  In  Its 
first  section  "that  the  proper  municipal  au- 
thorities respectively  of  any  city  of  this 
state  be,  and  they  are  hereby  anthorlsed  and 
empowered  to  enter  Into  auch  contracts  with 
any  of  the  railroad  companlea  whose  roads 
enter  their  cities  respectively,  to  secure 
greater  safety  to  persons  and  property  liiere- 
In,  whereby  the  said  railroad  companlea  may 
re-locate,  change  or  elevate  their  raUroada 
within  said  cities,  or  either  of  them,  aa  in 
the  Judgment  of  such  municipal  authorities 
reflectively  may  be  best  adapted  to  aecnre 
the  safety  of  Uvea  and  property  and  pro- 
mote the  interests  of  said  dtiea  re^)ectlTely, 
and  for  that  purpose  shall  have  poww  to 
vacate,  alter  the  lines  and  change  the  grades 
of  any  streets  or  highways  therein,  and  to  do 
all  such  acts  aa  may  be  necessary  and  prop- 
er to  effectually  carry  out  such  contrmcta." 
P.  L.  1B74.  p.  46.  This  act  by  Its  title  and  in 
the  body  of  the  act  was  restricted  to  con- 
tracts with  "railroads  whose  roads  enter 
their  corporate  limits."  The  condition  of 
things  at  the  time  this  act  was  passed  Is  well 
knovni.  There  was  at  that  time  no  anch 
thing  as  a  railroad  Incorporated  or  con- 
structed within  limits  which  were  wholly 
within  one  municipality.  Railroads  Incor- 
porated and  constructed  wholly  within  the 
corporate  limits  of  one  city  were  brought  In- 
to existettce  under  the  general  railroad  law. 
The  Greenville  &  ^dson  Railway  Company 
was  Incorporated  under  the  general  railroad 
law,  and  its  termini  are  within  Jersey  Clt^. 
It  Is,  therefore,  not  such  a  railroad  company 
as  by  the  act  of  1874  the  municipal  authori- 
ties of  Jersey  City  had  power  to  make  anch 
a  contract  with  as  Is  now  In  question.  By 
the  act  of  1S93  the  first  section  of  the  act  of 
1874  was  amended.  The  powers  conferred 
by  the  later  act  are  enlarged  beyond  the  pow- 
ers conferred  by  the  act  of  1874.  In  tbe 
body  of  the  act  for  the  words,  "any  of  the 
railroad  companies  whose  roads  enter  their 
cities,"  contained  In  the  act  of  1874.  were 
substituted  the  words,  "any  of  the  railroad 
companies  whose  roads  now  or  hereafter 
may  enter  or  lie  within  their  dties  reapec- 
tlvely,  or  whose  routes  bare  been  ve  my 
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be  lootted  therein.**  P.  L.  1886,  p.  1ST. 
But  tbe  inllrmltj  In  this  act  to  sustain  this 
offldal  action  of  the  municipal  autboiitles 
contists  la  the  fact  that  the  caiMcltr  ot  th» 
clt)r  to  contract  with  this  railway  company, 
conferred  by  the  ehan^  In  the  language  of 
the  act  oC  1874,  Is  IneflBcactooa,  for  the  tea- 
son  that  it  la  not  within  the  tlUe  of  the  act 
The  tlUe  of  the  act  of  18T4  expressly  re- 
stricted the  power  of  dtlM  In  tbe  premises 
to  contracts  with  certain  railroad  compa- 
nies; that  iB»  ISiOBe  whose  roada  enter  their 
corpmate  llmlla.  Tbe  act  of  1803  is  a  sup- 
plement to  the  act  of  1874,.  deacrtbing  the 
latter  act  by  Its  title  In  fulL  By  force  of 
tfala  description  In  the  title  of  the  act,  the 
enacting  clause  muat  be  restricted  to  the  ob- 
ject oaprceaofl  In  the  title,  and  the  worda  sub- 
amnted  In  tbe  body  of  tbe  act,  which  pur- 
port to  enlarge  the  powera  of  these  municipal 
bodlea  beyond  the  purpose  expressed  In  the  ti- 
tle, must  be  rejected.  Bader  T.lNiwnshlp  of 
Union,  39  N.  J.  Iaw,  009;  Bremham  t.  Hullt. 
45  N.  J.  Law,  SB;  Hendricfcson  t.  Fries,  Id.  665- 
568;  Dobbins  Northampton  Tp.,  50  N.  J. 
Law,  496,  14  AtL  687;  Schenck  State.  60 
N.  J.  Law,  381,  87  AtL  724;  Krelgh  Hud- 
aon  Co.  (N.  J.  Sup.)  40  AtL  62B.  In  United 
New  Jersey  Ballroad  ft  Oanal  Go.  t.  National 
Docka  &  N.  J.  JuncUon  CiHinectlQg  Co.,  the 
act  (MC 1893  was  pnt  In  force,  without  any  al- 
lualon  to  the  validity  of  that  act  The  coun- 
sel In  this  cas^  who  were  counsel  In  that 
case,  Inform  the  conrt.that  the  question  was 
not  discussed,  and  no  allusion  Is  mi^  In  the 
opinion  of  the  court  to  a  departure  in  the 
body  of  the  act  from  Its  title.  Nor  does  it 
anywhere  appear  in  the  report  of  the  case 
that  the  National  Docks  Ctnnpany,  trtUch 
had  obtained  a  contract  under  the  act  of 
188B  wltti  ttie  dty,  was  a  corporation  con- 
fined within  the  limits  of  Jersey  City.  Q7 
N.  J.  Law,  623,  SL  Atl.  981.  Being  of  opinion 
tbat  ndther  the  act  of  1874  nor  tiie  act  of 
1888  empowered  the  municipal  authorities 
of  Jersey  City  to  make  such  a  contract  with 
this  company,  the  proceedings  are  found  to 
be  Illegal,  wltibout  considering  llie  other  reap- 
eons  tar  reveraal  which  ven  argued. 

It  was  contended  by  the  defendants  Out 
the  prosecutor  had  not  anch  an  Interest  In 
thla  street  and  the  alterations  made  In  It  aa 
would  give  It  a  atandlng  In  court  to  prose- 
cute a  writ  of  certiorari.  It  Is  not  an  abut- 
ting owner  on  the  street  at  tiie  places  where 
tbese  changea  were  oontemplated.  Tbe  land 
required  for  that  purpose  was  owned  by  the 
defendants,  and  was  donated  to  the  ci^  for 
Ita  use  In  making  these  changes.  But  the 
tract  of  land  owned  by  the  prosecutor  con- 
sists of  about  14%  acres  ot  upland,  with  ri- 
parian rights  to  a  shore  front  of  about  2,600 
feet  for  which  It  has  a  lease  trom  the  state 
for  the  land  under  water  In  front  of  Its  itrop- 
erty,  which  includes  within  Its  lines  the 
grant  of  202  acres,  on  which  It  baa  paid  the 
state  for,  rentals  ¥75.000.  Oiapel  avenue 
Ktrifces  about  the  middle  of  thla  tract  It  la- 


the only  street  to  the  shsce  ftsnt  between 
Communlpaw  aroiue  ai^  the  cily  Un^— « 
distance  of  over  three  miles.  The  prosecutor 
has  no  othor  means  of  accesa  to  thla  prop- 
erty frun  Jcney  City,  and  ttie  facta  dlados-  - 
ed  In  the  case  show'that  the  altaation  of  fiie 
surrounding  i^operty  Is  such  that  a  new 
means  of  access  to  Jersey  City  from  Its  proiH 
erty,  if  not  Impracticable^  would  be  attended 
wMh  large  expoue.  The  Interference  with 
tbe  use  of  this  street  by  the  execution  of  the 
plan  proposed  by  this  resdutton  Is  very 
great  That  the  prosecutor  will  sustain  an 
injury  directly  to  its  property,  seriously  af- 
fecting its  use  aa  well  as  its  market  value.  Is 
-apparrat  and  It  Is  not  auch  an  Injury  as  tbe 
prosecutor  suffers  In  common  with  the  pub- 
lic In  that  respect  it  has  a  perscmal  and 
property  interest  specially  and  immediately 
affected  by  the  action  c<Hnplalned  of,  such  as 
win  Justi^  a  writ  of  certiorari.  Jersey  City 
V.  Trapfaagen,  53  N.  J.  Law.  434-486,  22  AtL 
190:  TaUon  v.  City  of  Hoboken,  60  N.  J. 
Law.  212-214.  87  Atl  885.  The  resolution 
and  proceedings  under  It  should  be  set  aside. 


OH  Fa.  m) 
8ELIO  et  aL  V.  BEHFUS8  at  at 

(Snpreme  Court  ot  Pennsylvania.   Mardi  26, 

1900.) 

SALE— CONTRACT— PAROL  BVIDE:N0B--DBCLA- 
BATIONS— GUARANTT— PLSADINO»- 
WAIVSR  OF  OBJSCTION. 

1.  Where  one  writes,  stating,  "As  p«  con- 
vereation  had  ♦  ♦  ♦  to-day,  we  confirm  our 
order  for  10  more  *  *  *  machines,"  with 
nothing  more  except  the  price,  he  may  show  a 
warranty  that  the  machines  wonld  not  Infringe 
a  patent,  and  tbe  negotiations  leading  np  to  the 
final  contract,  this  not  being  an  effort  to  vary 
tbe  terms  of  a  written  agreement  but  to  show 
the  whole  agreement. 

2.  Declarations  of  plalntUts.  tbon^  In  their 
own  ntTor,  may  be  admitted,  btfng  made  to  the 
faces  of  defendants. 

3.  Machines  having  been  bonght  on  the  guar- 
anty that  they  are  not  an  Infrinsement  of  a 
patent,  the  purchaser  may.  on  the  infringement 
being  judicially  ascertainedt  return  them,  with- 
out renrd  to  their  value  with  the  infringing 
part  eliminated. 

4.  The  record  showing  no  objection  on  tiie 
trial  to  an  alleged  defect  in  the  pleadings  that 
the  action  was  brought  in  assumpsit,  while  the 
statement  filed  was  a  declaration  in  deceit  It 
will  not  be  conddered  on  appeaL  the  case  hav- 
ing been  properly  disposed  (A  on  its  merits. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Solomon  Bellg  and  another,  late 
trading  as  Sellg  &  Kaufman,  against  George 
RehfosB  and  others,  trading  as  George  Reb- 
fuss  &  Sons.  Judgment  for  plaintiffs.  De- 
fendants appeal,  and  by  their  tenth  assign- 
ment of  error  complain  that  the  action  was 
brought  in  assumpsit  while  tbe  statement 
filed  was  a  declaration  In  deceit  Affirmed. 

Frederick  L.  Breltlnger  and  Benjamin 
Daniels.  t<a  appellanla.  W.  Horace  Hep- 
burn, for  aivellees. 
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SB/O'WV,  J.  Tb»  appttlees  w«n  nuurafftc- 
tniers  of  cor^red  and  peart  buttons.  Appel- 
lants manufactured  q>eclsl  machinery,  and 
appellees  parchased  from  tli«n  a  number  of 
macMnea.  to  be  used  In  their  bnslaeet.  I>nr* 
ing  the  negotiations  leading  up  to  the  order 
toe  these  machines,  their  Infringement  upon 
what  was  known  as  the  "Cleret  patent"  was 
discDssed  by  the  parties.  Finally,  on  No- 
vember 16k  ISM,  an  order  was  glren  by  th« 
appellees  tor  ten  saactalnes,  one  already  bar- 
ing been  reoelred  by  them;  and,  according 
to  the  testimony  of  Uorrla  A.  Kaufman,  one 
of  the  plalntlffB,  after  he  had  given  a  mbal 
ord«r  for  them,  at  the  Instance  of  George 
Bebfuss,  one  of  the  defendants,  be  sent  the' 
latter's  firm  ttie  following  letter:  "Philadel- 
phia, Not.  16th,  18M.  Messrs.  Geo.  Behf  uss 
A  Sons,  Fblla.— <ilaitiemen:  As  per  oonrer- 
B*itlon  bad  with  your  Mr.  Behfuss  to-dayt 
we  confirm  onr  order  for  ten  more  peart  but* 
ton  machines,  Uke  the  sample  yon  made  for 
08,  this  making  eleven  machines  In  all.  It 
Is  imdexstood  that  any  slight  changes  wUch 
may  be  necessary  to  make  the  machine  more 
perfect,  such  as  the  changing  of  the  handle 
bar,  etc,  will  be  made  fiy  you  free  of  ez- 
peme  to  ns,  the  price  per  machine  to  be 
fisaoo  as  agreed  upon.  Tours,  truly,  Selig 
&  Kaufman."  Before  gtrfng  the  order  for 
these  machines,  and  before  this  letter  was 
written,  Kaufman  teatlfles:  **I  again  spoke 
about  my  fear  that  on  account  ot  that  ma- 
chine Ux^ng  BO  much  Itte  the  Gleret  ma* 
chine,  that  X  was  afraid  of  It  I  was  afraid 
It  might  be  construed  as  bdng  ui  Infringe- 
ment of  the  Oleret  patoit.  And  he  says: 
'Yon  need  have  no  fear  of  that  We  will 
guaranty  that  It  Is  not  an  Infringement  We 
will  Bell  yon  ttiese  machines,  and  we  will 
guaranty  them  not  to  be  an  Infringement  ot 
the  Cleret  patent*"  The  wder  was  then 
giTCT,  and  the  lettw  written.  Subsequently, 
It  was  jndlfdally  detmnlned  that  the  ma* 
chines  so  purchased  and  paid  tot  by  the 
plalntUb  were  Infringements  npm  the  Oleret 
patent  Damages  were  recovered  for  tbeto 
use,  whereupiHi  ttiey  were  returned  to  the 
defaidants,  and  this  Bult  was  brought  to  re* 
cover  for  the  loss  sustained.  On  the  trial, 
plaintiffs  Insisted  fliat  by  the  terms  of  their 
contract  there  bad  been  an  express  war- 
ranty by  the  dtf  endants  that  fb»  macbhiea 
would  not  Infringe  upon  ttie  patent  and  the 
defense  was  that  u  the  tetter  of  NOremher 
16;  18M,  made  the  contract  a  wriUen  one, 
containing  no  warranty,  jmtoI  evidence  was 
not  admissible  to  sustain  the  dalm  asserted. 

It  Is  true  that  the  letter  cmtalns  no  gusjv 
anty,  but  there  Is  unmistakable  evidence  on 
Its  face  that  It  was  but  a  part  of  the  con- 
tract Attention  has  already  been  called  to 
the  testimony  of  E:aiif man,  who  Is  fully  cor^ 
roborated  by  Oarvln.  The  latter  ssys  that 
on  fbB  day  the  (Oder  was  given  "Mr.  Kauf- 
man called  BCr.  B^nss*  attention  to  the 
(Imllarity  at  the  machines,  and  said  that  he 
did  not  care  to  get  in  any  tronble  from  them. 


Mr.  Rehfuse  said:  Vy  dear  sir,  we  are  ex- 
pert exi>erlmental  machinlstB,  and  have  been 
ta  ttte  buslnesB  for  a  great  many  years; 
know  Juat  exactly  what  we  are  talking 
about;  and  we  will  guaranty  that  this  Is  no 
Infringement  of  the  Cleret  patent  If  era 
these  people  bother  yon,  send  them  to  us, 
and  we  will  fight  them  In  the  courts.*  *'  The 
letter  of  November  16,  18M,  stating  that 
"As  per  eonvmatlon  had  with  your  Mr.  Reb- 
fnas  to-day,  we  confirm  our  order  for  ten  more 
pearl  bnttm 'machines  like  the  sample  you 
made  for  us,  thus  making  tfev«i  machines 
In  all,"  the  otten  of  the  plalntiflFB  to  prove 
what  this  convmatlon  was  men  to  mske 
clear  tiiat  part  of  the  contract  not  embodied 
hi  the  letter,  and  were  i^roperly  allowed  \ij 
the  court  The  otTen  were  not  to  vary  the 
terms  M  a  contract  fully  and  dearly  set 
fnth  in  writing,  nor  to  tacorporate  that  whidi 
had  been  omitted  by  fraud,  accident  or  mis- 
take^ but  simply  to  prove  the  whole  Cfmtract 
of  which  the  letter  was  evidence  of  only  a 
part  The  learned  trial  Judge,  correctly  en- 
tertaining this  view  of  the  letter,  properly 
said  to  the  Jury:  "There  Is  only  one  word  I 
want  to  say  to  you  abont  the  question  of 
the  writing.  On  the  10th  of  November,  yon 
rememboTi  the  order  was  given  bi  writtaig, 
bnt  the  writlng^  referred  to  a  eonvnsatlon, 
and  it  Is  only  for  that  reason  that  It  Is  for  the 
Jniy  to  Interpret  the  whole  afCalr.  The  writ- 
ing Itself  referring  to  a  eonveraatUm.  I  am 
botmd  to  let  the  oonvMsatlon  go  before  you 
for  your  judgment  u>d,  when  that  goes  be- 
fore yon  for  your  judgment  Ton  must  take 
It  In  oonnectlMi  with  the  writing,  and  judge 
them  together.  The  writing  is  undoobtedly 
an  Mder  for  the  ten  extra  machines,  and  the 
mere  fact  that  the  warranty  Is  not  written  In 
the  papor  Is  not  condnslve  against  the  plain- 
tiff b.  The  law  of  Pennsylvania  does  sUow  a 
collateral  oral  contnct  to  be  proved  In  tiie 
manner  In  which  this  has  been  attonpted  to 
be  proved  by  the  plaintiffs,  so  that  yon  are  at 
llbwty  to  find,  notwithstanding  the  Act  Qiat 
the  warranty  Br  not  In  the  paper,  that  socb 
warranty  was  made.  If  you  believe,  from  the 
evidence  submitted  to  you.  that  It  was  made." 
The  offers  to  show  exactly  what  the  terms  of 
the  contract  were  having  beoi  properly  al- 
lowed hr  ttie  learned  trial  judge,  the  forego- 
ing luBtmctlons  to  the  jury  were  manifestly 
correct  They  were  In  accordance  with  what 
was  held  In  MtUt  r.  Pie.  120  Pa.  St  426.  14 
AtL  889;  where  the  late  Justice  Williams  said: 
"Bo  fsr  as  this  order  and  accci>tanee  express 
terms,  Oiey  constitute  tin  contract  betweoi 
the  parties.  They  fix  the  amount  of  Imnber 
to  be  fnmlshed.  the  slses  Into  which  It  Is  to 
be  cut  the  kind  of  flnlth,  and  ttie  price  on 
the  cars.  But  the  order  reftta  to  a  *Vabsl 
sgre«nait  of  some  days  ago,'  and  professes  to 
be  In  etmflnnatlon  of  It  It  does  not  profeae 
to  recite  that  agreement  or  be  a  substitnte 
for  It  bnt  to  confirm  or  confwm  to  It  The 
offer  to  prove  what  that  veibsl  contraet  was 
as  to  any  omitted  terms  or  stlpulatlaM  was 
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not,  therefore,  an  effort  to  change  the  tenns 
of  a  written  agreement,  but  to  ahow  tbe  whole 
agreement,  of  which  the  letters  -were  but  part 
This  tbe  court  refnaed  permlKfiion  to  do>  mUeai 
It  waa  first  shown  that  the  Btlpolations  not 
fonnd  In  tbe  letters  were  omitted  by  fraud, 
accident,  or  mistake.  But  this  waa  not  al- 
leged. The  letters  consist  of  Hcdt'a  order, 
telUng  what  lumber  he  wanted,  and  at  what 
price,  and  of  Ple-'s,  ace^tance  of  the  order, 
and  promise  to  cat  the  lumber  as  soon  as  pos- 
sible. So  far  tbe  rerbal  agreement  waa  re- 
duced to  writing,  or  'confirmed,'  but  whatever 
dse  there  was  of  tbe  agreement  the  jury  had 
a  right  to  know.  The  offer  was  not  to  altra 
the  agreement  contained  in  tbe  letters,  bat  to 
prove  the  actual  contract.  In  conformltj  with 
whldi  tbe  letters  had  been  written,  so  that 
the  Jury  might  understand  what  it  waa  ai 
to  such  subjects  aa  were  not  within  tbe  range 
or  purview  of  the  order  and  acceptance."  To 
the  foregoing  authority  might  be  added  Drlea- 
baeh  v.  Bridge  Oo.,  *KL  Pa.  St  177,  and 
Schwab  V.  Oinklnger,  181  Pa.  St  8,  S7.  AtL 
125,  In  which  the  present  chief  justice  held 
that,  where  a  contract  hi  writing  shows  upon 
Its  face  that  It  Is  not  the  -whole  contract  oe- 
tween  the  partlea,  and  does  not  purport  to  be 
a  complete  agreem«it  parol  evidence  Is  ad- 
missible to  diow  what  waa  the  whole  con- 
tract, and  tbe  same  then  becomes  all  parol. 
The  defendants  having  denied  tbe  warranty 
relied  upon  by  the  plalntlflFs,  tbe  disputed 
question  was,  under  the  evld^ice,  properly 
submitted  to  the  jury,  under  correct  Instruc- 
tions. There  had  been  negotiations  for  some 
days  between  tbe  parties  prior  to  November 
16,  18E^,  when  the  contract  was  finally  made, 
and  what  had  taken  [dace  between  tiiem  up 
to  the  time  when  they  actually  contracted 
was  properly  admitted,  under  Way  v.  Martin, 
140  Pa.  St  400,  21  Atl.  428.  The  first,  second, 
third,  fourth,  fifth,  sixth,  and  seventh  assign- 
ments of  error  are  overruled. 

Tbe  admission  of  the  letter  of  July  0,  188(^ 
from  plalntlfts  to  defendants,  is  the  subject 
of  tbe  eighth  assignment  of  error.  In  receiv- 
ing this  letter,  the  court  said:  "The  letter 
Is  only  evidence  to  explain  wby  the  judgment 
stands  unreversed  and  unappealed  from;  that 
Is  all;"  and  ooausel  for  appellees  having 
stated.  "That  Is  all  that  Is  claimed  for  It," 
the  court  replied,  "It  Is  not  evidence  for  any 
other  purpose."  Tbe  objection  was  that  It 
contained  declarations  of  the  plaintiffs  In  their 
own  favor,  but  as  was  said  In  Crossgrove  t. 
Hlmmelrich.  64  Pa.  St  203:  "Suppose  It  did, 
It  was  made  to  the  facea  of  the  defendants, 
and  not  behind  tbelr  backs,  and  they  might 
have  denied  the  truth  of  any  declaration  In 
It  and  required  proof,  If  they  tbought  proper." 
This  assignment  of  error  cannot  be  sustained. 

The  ninth  assignment  Is  before  us  on  tbe 
disallowance  of  the  following  question,  asked 
one  of  the  defendants:  **If  the  parts  of  that 
machine,  called  the  'Bebfius  Madilae,*  which 
were  determined  to  be  an  Infringement  of  the 
Cleret  patent  were  eliminated  from  the  ma- 


chine, what  would  be  tbe  value  of  the  ma- 
chine?" This  offer  was  properly  overruled, 
because.  If  there  was  no  warranty,  there  was 
no  liability  from  the  defendants  to  the  plaln- 
tlfCs;  bat  If  a  guaranty  bad  been  given,  aa 
tbe  jury  found,  tbat  tbe  machines  were  no 
iofricgement  upon  the  Cleret  patent  platntlffa 
had  a  right  to  return  them  as  soon  as  the  In- 
fringement was  judicially  ascertahied,  and 
what  tbe  value  of  the  machbies  might  hare 
been  with  that  part  of  them  patented  by 
Cleret  eliminated  was  not  materiaL  The 
machines,  with  aJQ  their  parta,  were  to  be 
no  Infringement  upon  the  other  patents,  If  tbe 
testimony  ot  plaintiffs  was  true.  The  offer 
was  properly  overruled,  and  this  assignment 
Is  not  sustained. 

What  we  have  said  aa  to  the  foregoing  as- 
signments will,  of  course,  lead  us  to  overrule 
the  tenth  and  last,  and  In  so  doing  we  may 
simply  add  that,  as  the  record  shows  no  ob- 
jection made  on  tbe  trial  to  the  alleged  de- 
fect In  the  pleadings,  we  wilt  not  consider  It 
now,  the  case  havhig  been  pn^erly  disposed 
of  on  its  merits.  Iron  Works  r.  Barber,  118 
Pa.  St  6,  12  AtL  411.  Having  overruled  all 
the  aasigiiiDents  of  error,  lha  Jodgnmit  Is  af- 
Armed. 


0»  Pa.  £10) 

OOBfMONWEAI/rH,  to  Use  of  OABTBB,  t. 

MILtBR  et  al. 
(Snpreme  Oourt  of  Pennsylvania.   Kardi  26t 

1900.) 

BXacirrOIW  and  ADMINISTaATORS-BOWDfr- 
LIUrrATlONS. 

1,  The  bond  of  an  executor  is  sufficient 
tbough  not  conditioned  in  the  language  of  Act 
March  15,  1832,  i  16,  where  the  general  re- 
qniremeati  of  the  condttloD  cover  all  that  Is 
embraced  In  the  statutory  condition;  section  48 
providing  that  no  hnmateilal  variation  from  the 
forms  prescribed  by  the  act  siiall  render  void 
any  proceedings  In  which  tbe  forms  are  used. 

2.  Though  Act  Uareh  15,  18^  f  24,  requires 
two  sarebes  on  an  executor's  bond,  and  section 
27  declares  void  letters  testamentary  granted 
without  the  taking  of  a  bond  In  the  manner 

Rreflcribed,  a  bond  with  one  snrety  Is  enough, 
:  being  a  company  incorporated  for  the  pur^ 
poses  specified  In  tiie  supplementarr  act  of 
May  9.  1889  (P.  L.  IS^;  ft  being  provided  by 
section  6  thereof  that  such  companies  may  be- 
come Bole  sureties  where  by  law  one  or  more 
sureties  may  be  required  for  faithful  perfonur 
ance  of  any  tmst  olDoa^  duty,  action,  or  oh 
gagement 

S.  The  limitation  to  an  action  against  snvs- 
ttes  prescribsd  by  Act  April  ^  179^  |  2,  Is  not 
applfcabla  to  an  original  adininlstnitlon  bond. 

Appeal  from  court  of  common  ptau;  LaA- 
awanna  county. 

Action  by  the  commrawealtb,  to  Uie  use  of 
Jesse  B.  Carter,  admhdstrator  d.  b.  n.  &  t  a. 
of  Jesse  Stewart  Sr.,  deceased,  i^abiat  Mi- 
chael Miller  and  otbers.  Judgment  for  i^aln- 
tlfl.   Defendanto  appeal.  Affirmed. 

The  opinion  of  the  court  below  Is  as  fol- 
lows: "The  action  in  this  case  was  brought 
November  10,  1804,  against  Michael  MlUer, 
George  KInback,  A.  R.  Baub,  and  B.  H. 
Tbroop,  sureties  on  a  bond  given  the  27th  of 
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Jane,  1883,  by  Thomas  Stewart,  executor,  ete^ 
of  Jesse  Stewart,  deceased,  late  of  BelTldere, 
N.  J.,  npon  tbe  granting  to  bim  of  ancillary 
letters  of  administratis  In  Lackawanna  coun- 
ty upon  tbe  estate  of  Jesse  Stewart,  deceased. 
On  Marcb  13,  1888,  tbe  said  Tbomas  Stewart, 
executor,  was  Indebted  to  tbe  estate  of  Jesse 
Stewart,  deceased.  In  tbe  sum  of  (10,779.46, 
as  Is  sbown  by  tbe  report  of  tbe  aadltor  apon 
tbe  account  of  said  executor,  wblcb  report 
was  Anally  confirmed  by  tbe  orpbans'  coart  of 
Lackawanna  county  February  2, 1889.  Tbom- 
as Stewart  died  without  having  paid  any  part 
of  this  balance,  and  on  tbe  lOtb  of  December, 
1890,  Jesse  S.  Carter  was  appointed,  by  tbe 
register  of  wills  of  Lackawanna  county,  ad- 
ministrator d.  b.  n.  c.  t  a.  of  tbe  estate  of 
said  Jesse  Stewart,  deceased.  Since  the  death 
of  Tbomas  Stewart  his  executors  bare  made 
payments  npon  tbls  Indebtedness,  which  left 
due,  with  Interest  and  costs,  January  11, 1899 
(the  date  of  the  Terdict).  $9,800.12,  for  which 
sum  the  plaintiff  Is  entitled  to  judgment.  If  at 
all.  Counsel  for  tbe  defendants  contend  that 
the  letters  granted  to  tbe  plaintiff  are  void, 
for  the  reason  that  tbe  bond  given  by  blm 
does  not  conform  to  tbe  statutory  require- 
ments; and,  further,  that  tbe  action  on  tbe 
bond  In  suit  Is  barred  by  tbe  statute  of  limita- 
tions of  April  4,  1707.  The  sixteenth  section 
of  tbe  act  of  tbe  IStb  of  Marcb,  1832,  provides: 
'Before  tbe  register  shall  issue  letters  testa- 
mentary to  any  executor,  not  being  an  In- 
habitant of  tbls  commonwealth,  he  shall  take 
from  him  a  bond,  wltb  two  or  more  sufficient 
sureties,  being  Inhabitants  of  this  common- 
wealth, respect  being  had  to  tbe  value  of  tbe 
estate  to  be  administered.  In  tbe  name  of  tbe 
commonwealth,  with  the  following  condition, 
viz.:  "Tbe  condition  of  the  obligation  Is,  that 
If  tbe  said  A.  B.,  executor  of  tbe  last  will 
and  testament  bf  C.  D.,  deceased,  shall  make 
a  true  and  perfect  Inventory  of  all  and  sin- 
gular the  goods,  chattels  and  credits  of  tbe 
said  deceased,  being  within  this  common- 
wealth, which  have  come  or  shall  come  to  bis 
hands,  possession  or  knowledge,  or  Into  the 
bands  and  possession  of  any  other  person  for 
falm,  and  the  same  so  made  do  exhibit  into  the 
office  of  the  register  of  the  county  of  •  ♦  • 
within  thirty  days  of  the  date  hereof,  and 
tbe  same  goods  do  well  and  truly  administer 
according  to  law,  and  make  a  Just  and  true 
account  of  all  his  actings  and  doings  therein, 
in  one  year  from  the  date  bereof,  or  when 
thereunto  lawfully  required,  and  shall  well 
and  truly  comply  with  the  laws  of  this  com- 
monwealth relating  to  collateral  inheritances 
and  In  all  other  respects  with  the  laws  of  tbls 
commonwealth  rtiatlng  to  his  duty  as  ex- 
ecutor, then  tbls  obligation  to  be  void,  other- 
wise of  force  and  effect" '  The  twenty- 
fourth  section  of  tbe  same  act  requires  two  or 
more  sufficient  sureties  on  the  bond,  and  tbe 
twenty-seventh  section  Is  as  follows:  'If  any 
register  shall  grant  tetters  testamentary  to 
any  person  not  being  an  inhabitant  of  tbls 
commonwealth,  tr  shall  grant  lettns  of  ad- 


ministration to  any  person  or  persons  whatso- 
ever, without  having  in  either  case  taken  a 
bond  and  sureties  In  the  manner  hereinbefore 
prescribed,  such  letters  shall  be  void,  and 
every  person  acting  under  them  shall  be 
deemed,  and  may  be  used,  and  In  aU  respects 
treated  as  an  executor  of  bis  own  wrong;  and 
the  register  granting  the  same,  and  his  snre- 
des,  shall  be  liable  to  pay  all  damages  -vrbi^ 
shall  accrue  to  any  person  by  reason  thereof.' 
The  bond  of  the  plaintiff  has  but  one  surety,— 
the  Eastern  Trust  Oompany,— and  the  condi- 
tion of  tbe  bond  is  that.  If  the  said  Jesse  S. 
Carter,  administrator  as  aforesaid,  shall  faith- 
fully account  for  all  tbe  personal  effects  of 
tbe  estate  of  Jesse  Stewart,  deceased,  wblcb 
shall  come  Into  his  hands  or  possession,  or  in- 
to tbe  bands  erf  any  other  person  or  persons 
for  him,  as  administrator,  and  do  well  and 
truly  administer  acc<Hxting  to  law,  and  shall 
settle  bis  accounts  thereof  brfore  tbe  register 
and  orphans'  court  of  Lackawanna  coonty. 
and  shall  fully  comply  wltb  tbe  laws  of  the 
commonwealth  of  Pennsylvania,  then  tills  ob- 
ligation to  be  void;  otherwise,  to  remain  In 
full  force.'  The  forty-third  section  of  the  said 
act  of  tbe  15th  of  Mardi,  1832,  provides  that 
■no  Immaterial  variation  from  tbe  forms  given 
and  prescribed  In  and  by  this  act  shall  vitiate 
or  render  void  any  proceedir^  in  which  said 
forms  shall  be  used.*  Wblle  tbe  condition  of 
tbe  plaintlCTs  bond  Is  not  In  the  language  of 
the  statute,  the  general  requirements  of  this 
condition  cover  all  that  Is  embraced  In  tbe 
statutory  condition.  In  Foster  v.  Com.,  8S 
Pa.  St  148.  It  Is  held  tbat  although  this  act 
IxnAIblts  registers  from  granting  original  let- 
ters of  administration  on  tbe  estates  of  per- 
sons who  have  been  dead  twenty-one  yeais^ 
unless  ordered  by  the  raster's  court,  yet  such 
letters  are  not  absolut^y  void,  and  an  admin- 
istrator acting  under  such  letten  and  his 
sureties  are  liable  on  tb^r  bond  to  parties  In- 
terested in  the  estate.  And  the  question 
seems  to  be  definitely  settled  against  tbe  con- 
tention of  the  defendants  by  tbe  case  ot 
HartzeU  v.  Com.,  42  Pa.  St  4S3,  followed  In 
Shatter  ft  Bbling's  Appeal,  43  Pa.  St  83.  We 
think  the  surety  oa  the  bond  sufficient  Tbe 
Eastern  Trust  Company  was  IncorptHttted 
March  13,  1890,  for  the  purposes  specified  bi 
the  supplementary  act  of  the  9th  of  May.  1889 
<P.  L.  159).  With  reference  to  tbe  remaining 
question.  It  Is  disposed  of  by  the  case  of  Oom. 
V.  Patterson,  8  Watts,  615.  which  holds  tbat 
the  limitations  to  an  action  against  sureties 
provided  by  the  sectmd  section  of  tbe  act  of 
tbe  4th  of  AprU,  1707,  Is  not  applicable  to  an 
original  administration  bond.  The  rule  for 
Judgment  for  defendant  on  qoestion  reserved 
is  therefore  discharged,  and,  npon  payment 
of  verdict  fee,  Judgment  Is  directed  to  be 
entered  for  tbe  plaintiff  and  against  the  de- 
fendants on  Hie  verdict  ot  the  Jury.** 

Miltcm  W.  Lowry,  Everett  Warren,  and  E. 
O.  Newcomb,  for  appellants.  Charles  H. 
Wellea  and  James  H.  TMiey,  tor  appdlee. 
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PEBGUBIAIL  The  Judgment  In  this  case 
li  afflrmed  oo  tbe  final  jf^Dlon  at  tba  iMnwd 
court  bdow. 

a»5  Pa.  tSS) 
OBIIDBHBLDT  T.  CITY  OF  PHTTtAPIDIr 
PHIA. 

(Supreme  Oooit  of  Pennarlmila*   Maxcb  26i 

1900.) 

APPBUf-RXOORD-STRBETS— DBDIOATION— 
OPBNINO— STATUTB. 

1.  Appellant  bavins  failed  to  print  the  testl- 
moiur,  assisTDment  alle^ng  error  in  th«  ref- 
eree's findings  of  fact  cannot  be  considered. 

2.  Act  May  9,  1888  (P.  L.  173),  proTiding 
that  any  street  laid  ont  by  any  person  in  any 
village  or  toim  plot  or  plan  of  lots,  on  lands 
owned  by  sncb  person,  In  case  the  same  has 
not  been  opened  to,  or  ased  by,  tbe  public  for 
21  years  next  after  tbe  laying  oat  of  the  same, 
Bball  have  no  effect,  and  shall  not  be  opened, 
witboat  the  consent  of  .the  owner  of  tbe  land 
on  which  It  has  been  or  shall  be  laid  ont,  ta  not 
retroactive,  bo  as  to  apply  to  streets  opened  and 
used  before  Its  passage. 

3.  One  who,  having  laid  oat  land  In  lots  ac- 
cording to  a  plan,  on  which  streets  are  indicat- 
ed, deeds  one  of  the  lots,  describing  it  as  on  one 
of  SQcb  streets,  thereby  dedicates  it  to  public 
nse,  and  relingoishes  claim  for  damages  tor 
■ach  use. 

Appeal  from  court  of  common  pleas,  Pbtla- 
delphia  county. 

Action  by  Frederick  Osterbeldt  against  the 
city  of  Philadelphia.  Judgment  for  plaintiff. 
Defendant  appeals.  Beversed. 

13ia  findings  of  tect  in  the  rafwee*!  first 
report  are  as  fi^wa: 

"In  the  year  1S49,  Blchard  Peters  vas  the 
owner  of  a  large  tract  of  land  on  Lan- 
caster road  or  tomplke,  In  PhUad^^la 
cotintjr,  la  the  TlUage  of  Mantna,  township  of 
BlocU^.  Peters  laid  out  this  tract  in  lots, 
according  to  a  plan  m  platting  npon  which 
streets  were  Indicated,  which  was  recorded. 
On  the  SOth  of  April,  1849,  by  deed  of  that 
date^  recorded  in  Deed  Book  O.  W.  0.,  Nol 
IB.  p.  146,  Frederick  Osterbeldt,  ai  whose  es- 
tate tbB  plalntifCs  are  the  ezecntors,  duly 
nbstltated  of  record,  became  tbe  ownor  oi 
a  lot  of  ground,  which  formed  a  part  of  tbe 
Petras  tract  The  lot-was  described  as  being 
at  the  northwest  comer  of  Lancaster  turn- 
pike road  and  a  certain  fifty  feet  wide  street 
called  'Preston  Street.'  laid  ont  at  the  die- 
tanee  of  three  hundred  and  twenty-seven 

feet  eastward  from  the  east  side  of   

road.  The  lot  contained  a  fMntage  of  100 
feet  on  lucaster  turnpike,  and  extended  In 
length  or  d^th  northward,  of  that  width, 
alMig  Preston  street,  180  feet,  to  Story  street, 
and  was  thns  Iwnnded  on  tbe  east  side  by 
said  Preston  street  At  Ibe  time  of  tbe  pur- 
chase Preston  street  was  not  technically 
opened,  but  the  plalntlfls'  testator's  i^operty 
waa  fenced  In,  OTlyinally  by  a  post  and  rail 
fence,  and  snbseqnently  by  a  board  fence,  re- 
newed at  various  times,  and  continnlng 
down  to  tbe  present  tlme^  im  the  Une  of  Pres- 
ton street  so  aa  to  gtre  a  frontage  on  Zad- 
castw  STenne  of  100  feet  uid  the  same  oa 


Story  street  in  the  rear.  In  this  fence  were 
two  gates,  the  positions  of  which  were  snbse- 
qnently shifted,  by  means  of  which  side  en- 
trances were  gained  from  tbe  ssJd  Preston 
street  to  tbe  plalntlfls'  lot  For  threo  or  four 
years  there  waa  no  Indosnre  oi  the  bed  of 
Preston  street  eltbw  on  tbe  Lancaster  ave- 
nne  or  Story  street  side.  The  public  used  It 
In  driving  chiefly  In  passing  from  Story 
street  Iben  a  summer  road,  into  Lancaster 
turnpike,  with  a  view  of  avoiding  a  ttdlgate 
on  Lancaster  tnruplka.  The  natural  grade  of 
Preston  street  at  the  Stwy  street  end  waa 
about  four  feet  above  that  of  Story  street 
and  as  a  result  of  the  public  use  a  hole  or 
quagmire  was  worn,  which,  proving  dan- 
gerous to  an  equestrian,  led  to  the  erection 
by  the  plaintiff^  testator,  id>out  four  years 
aftor  tbe  Teeting  of  bis  titte,  of  two  or  three 
posts,  with  a  rail  on  top,  for  a  distance  of 
fifty  feet  at  the  top  of  the  bank  at  the  Story 
street  end.  Tbe  result  of  tbts  was  to  divert 
the  public  travel  from  Story  street  Into  Lan- 
caster avenue,  and  vice  versa,  from  a  trade 
at  right  angles  to  a  trade  at  an  oblique  ang^ 
across  what  was  known  as  tbe  •Wallace  Lot' 
lying  opposite  to  tbe  plaintUV  lot  und  sep- 
arated from  ft  by  Preston  street  This  con- 
tinued to  be  the  cosditloa  of  affairs  until 
some  time  between  1S6B  and  1870^  when  both 
the  Story  street  end  and  the  Lancaster  ave- 
nue end  of  said  Preston  street  were  Inclosed 
by  the  plaintiffs'  testatw  by  tbe  erection  <^ 
substantial  fences  and  a  large  gate  on  the 
Lancaater  avenue  front  by  whicta  means 
twenty-five  feet  of  Pnstim  street  wen  occu- 
pied by  the  idalntlffli'  testatw.  making  a  aide 
yard  m  wtrance  Into  his  itface.  Tba  board 
fence,  with  gates,  was  still  maintained  along 
the  original  Une  of  Preston  street  lir.  Wal- 
lace acted  In  the  same  manner  as  to  tbe  r^ 
maialng  twenty-five  feet  of  Preston  street 
and  both  Wallace  and  Osterbeldt  erected  a 
line  fence  between  them  down  the  middle  ot 
Prestm  street  Up  to  this  date  tbe  oily 
manner  In  which  Preston  street  appeared  up- 
on any  dty  plan  was  by  dotted  Unes.  And 
this  was  npon  a  plan  confirmed  by  tbe  court 
of  quarter  aestfona  In  1856,  and  again  etm- 
firmed  by  the  board  of  stirveys  in  1S74. 
There  had  never  been  any  formal  acceptance 
by  tbe  village  of  Mantua  «r  the  townahlp  of 
Bleckley  or  bjr  the  dtr  of  PWladeipMa  of  the 
dedication  1^  PetMn.  There  was  no  locating 
or  evening  ot  said  street  by  »dliunee^  nor 
had  any  municipal  improvements,  such  as 
grading,  curbing,  or  paving,  beeo  attempted. 
In  18S6  or  18&7  a  street  then  called  and  now 
known  as  Frestrat  street  waa  put  upon  the 
city  plan;  and  was  duly  (Wened  tat  pubUc 
travd,  situate  at  about  the  distance  eC  300 
feet  away  from  the  fifty  feet  wide  strip  be- 
tween IdUMaater  avenue  and  Stwy  street 
which  was  dedicated  by  Fetus  as  Rmtoo 
street  In  1868  Qie  d^  paved  Lancaster  ave- 
nue ifonaalj  turnpike),  and.  in  passlns  tbe 
property  of  the  plaintiff^  testator,  paved 
across  the  mouth  of  Preston  street  in  soltdo, 
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maUns  no  tnrns  In  tbe  carb  stones  at  p^ts 
of  intersection,  and  not  dropping  the  cnrb 
line  as  It  crossed  the  bed  of  Preston  street 
A  foot  walk  vas  put  (town  and  maintained 
across  the  lame  ground,  and,  In  order  to 
glTS  access  to  the  gate  erected  on  the  Lan- 
caster avenue  end  of  Freiton  street,  a  faearr 
plank,  supported  by  gutter  Irons,  was  put  In 
place.  In  1684  the  councils  of  the  city  of 
Philadelphia,  by  ordinance  dated  the  6tb  of 
April.  1S84  (Ordinances  1SS4,  p.  118),  directed 
ttiat  the  department  of  snrreys  Ue  authoris- 
ed to  revise  plan  106,  to  as  to  place  there- 
on Palrmonnt  avenue,  from  Preston  street 
to  Lancaster  avenue,  ot  the  width  of  fifty 
teetf  placing  it  *so  as  to  Include  an  old  street 
on  said  line  called  "Preston-  Stre^"  which 
hai  never  been  located.'  Under  this  ordi- 
nance the  twenty-five  feet  of  ground,  which 
the  plaintiff^  testator  has  inclosed  as  above 
described,  was  taken  and  thrown  Into  a  fifty 
feet  wide  street  between  Lancaster  avenue 
and  Story  street,  on  the  exact  lines  of  the 
Preston  street  aa  described  In  Peten*  deed. 
The  proper  proceedings  were  taken,  and 
were  followed  by  grading,  curbing,  and  pav- 
ing, and  throwing  the  same  open  to  public 
nssi  and  now  constitate  a  part  of  Falrmeunt 
avenue.  The  net  result  of  these  various  steps 
Is  that  the  cnct  ground  which  was  the 
boundary  on  the  east  of  the  plalntifte*  tes* 
tator's  lot  as  described  in  hiB  deed,  and  call- 
ed by  Peters  Treston  Street,*  has  become, 
under  tbe  ordinance  of  1884,  an  open  public 
street,  now  known  as  'Fairmonnt  Avenue,' 
while  the  name  'Preston'  belongs  to  a  street 
between  2S0  and  300  feet  away.  The  plain* 
tiff  alleged  a  taking  of  his  property  for  pub- 
lic use  by  which  he  had  suffered  damages, 
and  brought  this  suit  to  recover  thesL" 

John  I*  Klns^,  aty  SoL.  and  Chester  M. 
Parr,  Jr.,  Asst  City  Sol.,  for  lu^Uant  Wm. 
A.  ^^es  and  Joseph  B.  Bhoads,  for  appellee. 

MESTRBZAT,  J.  The  learned  referee  has 
found  the  facta  of  this  case  very  fully  bi  his 
first  report.  As  the  appellant  has  failed  to 
print  the  testimony,  and  It  is  therefore  not 
before  us,  the  asslgnmoits  alleging  error  in 
the  r^eree's  findings  of  fact  must  be  over- 
roled  and  dismissed.  The  view  we  take  of 
the  case  requires  us  to  consider  but  one  of  the 
aailgnmeDts  of  error,  to  wit:  The  court  erred 
In  dlsmlssii^  tbe  defradanf s  first  exception, 
which  was  as  ft^ows:  "The  report  ct  the 
ntaee  Is  contrary  to  law."  We  are  unable 
to  dlstlngQiah  any  material  difference  between 
controlling  facts  of  this  case  as  found  by 
the  reftree  and  those  in  the  case  of  Qnlcfcsall 
T.  Ctty  of  Philadelphia,  ITI  Pa.  St  301,  85 
AH.  aoe.  If  there  Is  any  difference,'  the  facts 
at  this  case  are  stronger  In  favor  of  the  dty 
ttian  those  In  the  case  dted.  PUrmoont  ave- 
nue was  open  and  used  by  the  public  for  three 
or  four  years  after  Its  dedication,  while  the 
streets  tai  the  Qulcksall  OMe  were  laid  out 
bnt  not  opened  or  used  lay  the  public.  The 
leemed  eottrt  below  thought  the  facts  of  the 


cases  were  similar,  and  tliat  the  reasoning  of  the 
referee  in  his  first  report  was  correct  but  held 
that  the  act  of  May  9, 1889,  waa  aptOicaUe  to 
the  facts  of  this  case,  and  relieved  the  land 
within  the  streets  from  the  servitude  Imposed 
upon  It  by  the  deed  from  Richard  PetCT  to 
the  plaintiffs*  decedoit  In  holding  this  stat- 
ute to  apply  to  the  facts  of  this  case,  we  think 
there  was  error.  The  act  of  May  9,  1889  (P. 
L..  173;  2  Pnrd.  Dig.  p.  1875^  pL  8),  is  as  fol- 
lows: "Any  street,  lane  or  all^,  laid  out  by 
any  person  or  persomf  in  any  village  or  town 
plot  or  plan  of  lota,  on  lands  owned  by  such 
person  or  perstms,  in  case  the  same  has  not 
been  opened  to^  or  used  by,  the  public  far 
twenty-one  years  next  after  the  laying  out  ot 
the  same,  shall  be  and  have  no  force  and  ef- 
fect and  ihall  not  be  evened,  without  the  con- 
sent of  the  owner  or  owners  of  tbe  land  on 
which  the  same  has  been,  or  shall  be,  laid 
out"  The  ordinance  to  open  Fairmount  ave- 
nue is  dated  April  5.  1884.  The  dty  council, 
by  this  ordinance,  directed  that  the  depart- 
ment of  surveys  be  authorized  to  revlae  plan 
No.  106,  so  as  to  place  thereon  Fairmount  ave- 
nue from  Mt  Vernon  street  to  Lancaater  ave- 
nue of  the  width  of  60  feet  The  avoine 
wu  laid  oat  and  t^ned  the  year  the  (vdl- 
nance  was  passed.  If  the  plahitlffa*  decedent 
was  Injured  or  his  rights  Invaded  by  the  ac- 
tion (tf  the  dty  In  appropriating  bis  land  for 
the  use  of  the  avenue,  it  was  at  this  time,  and 
his  right  <a  action.  If  he  had  any,  accrued  to 
him  then.  It  under  the  law  at  that  time;  be 
was  not  entitled  to  recover,  the  subse<inent 
statute^  enacted  in  1880,  would  not  enable 
him  to  do  sa  There  Is  nothing  In  this  stat- 
ute fliat  would  Justify  us  hi  giving  It  a  retro- 
active construction,  so  as  to  apply  to  streets 
opened  and  used  prior  to  its  passage. 

Ap^ybig  to  the  facts  ot  this  case  the  prin- 
cSplet  enunciated  In  the  well<6n8ldered  opin- 
ion of  Mr.  Mstlce  FeD  In  Qulcksall  v.  City  of 
Phlladdphla.  suimb,  we  are  of  opinion  that 
the  plaintiffs  bad  no  cause  of  action  against 
the  dty.  The  eflTeet  of  the  deed  from  Peter* 
to  Osto^ddt  In  1849,  was  to  dedleato  to  pub- 
lic use  the  strip  oi  land  of  tbe  grants  now 
Induded  wltbln  the  lines  of  Fairmount  ave- 
nue, and  to  stamp  qpon  It  the  diarocter  ct  a 
puUle  street  It  gave  the  right  to  use  tills 
street  not  only  to  purchasers  of  loto  laid  out 
by  Pettrs,  bnt  to  an  other  persons  wHo  mlg^t 
ieete  to  use  the  street  The  dedication  waa 
brevocable  by  either  the  grantor  or  those 
dafitnlng  titie  under  l^erefore  the  deed 
of  Feten  to  Osterheldt  In  1849,  operated  as 
a  reUnqiUsfament  of  an  dalms  for  damages 
for  the  use  of  the  land  wtttain  the  Une  of  Fair- 
mount  avenne  for  street  purposes,  and.  the 
act  oC  1S89  having  no  application,  the  plain- 
tlfb  here  have  no  basis  upon  which  to  sns- 
tahi  a  claim  for  damages*  The  first  assign- 
ment of  error  Is  sustained,  the  Judgment  of 
the  court  below  Is  reversed,  and  Judgment  la 
directed  to  be  entered  on  tbe  first  report  of 
the  referee  In  favor  oC  the  defendant,  wttb 
costs. 
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HATES  T.  PBNMSTLTAMIA  B.  Oa 
(Boprwiie  Ooart  of  PeDDsjlraala.   ICardi  10, 

1900.) 

RBaudBNCB-IMSTRnCTIONl-^BQBai  OF 
OABB. 

1.  in  an  action  sgainM  a  raUroAd  comnny 
for  itjaries  to  plaiotiff  by  defecte  la  a  bndgft, 
an  lustractton  that  if  the  ixuj  bellere  the  facta 
alleKed  bj  plaintil^  and  that  the  was  iajnred 
wttDont  ne^lgtnc*  on  her  part,  and  by  the  neg- 
ligenw  of  the  defendant,  ehe  woald  be  entitled 
to  recover,  was  Insufficient,  as  falling  to  stats 
the  degree  of  care  required  of  defendant  to 
keep  the  bridge  In  repair. 

2.  For  the  court  to  draw  the  attentioD  of  tiie 
JniT  In  the  charge  to  the  claims  of  plaintiff  and 
her  testimony,  without  adrertlng  to  defenA- 
ant'B  teatimonr,  and  thus  eubmltting  the  case 
entirely  from  Maintlff'B  standpoint,  and  under 
her  testimony*  is  error. 

8.  Defendant's  negligence  is  assumed  by  this 
instruction:  "Whatever  amount  you  think  you 
should  give  should  be  an  amount  you  think 
the  plaintiff  legally  is  entitled  to  receive.  Yon 
have  a  right  to  consider  *  *  *  the  pain  and 
suffering  •  •  *  and  the  *  •  *  nature  of 
the  injury.  •  «  •  You  ai«  to  consider  all 
those  questions,  and.  having  done  that,  yoa 
will  •  •  •  arrive  at  •  •  •  suchsTerdiot 
as  you  think  is  a  fair  compensation  *  *  • 
for  what  the  evidence  shows  has  happened." 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Honora  V.  Hayes  against  the 
PennaylTEola  Ballroad  Company.  Judgment 
for  plaintiff.  Defenduit  appeals.  Beversed. 

David  W.  Sellers,  for  appellant  Bobert 
B.  Ketty  and  D.  Webater  Dougberty*  for  a^ 

HB8TBBIZAT,  J.  This  action  ma  bnwgbt 
by  HoDUft  T.  Hayea  to  recoror  damagee  tm 
Injuries  which  ahe  alleges  tbat  abe  snstaln- 
ad  by  reason  of  the  negUgeuca  of  the  ^m- 
aylTanla  Ballroad  Company  In  fiUllng  to  keep 
In  repair  a  bridge  on  Forrest  street,  in  Gmt- 
ataobocken  borongli,  Ifootgomery  connty.  The 
dtf  radant  company,  In  the  consthntloft  oi 
Its  Bchnjikili  Valley  Branch  in  1884,  cat 
down  the  bed  of  Forrest  street,  and  erected 
tma  bridge  to  span  Its  tracks  at  that  point 
The  bridge  baa  since  been  maintained  and 
kept  In  repair  by  the  c<»npany.  On  the  eren- 
Ing  of  November  80^  1807,  at  about  8  o'dodc, 
the  plaintiff  was  creasing  on  the  f oo^tb  on 
the  west  aide  of  the  Forrest  Street  Bridge, 
whoi  ,the  keel  of  tbe  shoe  mi  ber  1^  foot 
sank  Into  the  walk,  and  she  waa  tbrown  to 
the  floor.  She  ttias  sustained  Injnrlea  tor 
which  this  actioa  was  brought 

The  flnrt  aaid^unent  of  error  alleles  ttiat 
tito  entire  charge  ot  tbe  trial  Judge  was  inade- 
qnate,  In  tailing  to  Inatroct  tbe  Jury  tbat  the 
defendant  was  not  an  Insurer  ct  travel  tmthe 
bridge^  but  tbat  its  duty  to  the  public  was 
tiiat  of  ordinary  care.  The  appeOee  concedes 
tbaX  the  defudant  cannot  be  held  respon- 
sible for  a  defect  in  tiie  bridge  unlesa  actual 
or  constmctive  notice  of  tbe  defect  bas  been 
brought  home  to  it.  She  mnlntnins,  however, 
that  tbe  evidence  submitted  by  her  falrij 
wananted  the  Jury  In  finding  tbat  tbe  de- 


fendant had  not  only  constructive,  bat  ac- 
ta al,  notice  that  at  tiie  time  of  the  accident, 
and  prior  thereto,  the  planking  cm  the  aide- 
walk  was  worn  out  and  unsaf &  It  la  daJm* 
ed  on  her  b^utlf  tbat  this  quMtion  was 
properly  and  adequately  aubmltted  to  the 
Jury,  and  that  there  was  no  anestioo  as  to 
tiie  measore  of  duty  impoaed  <m  the  defend- 
ant  to  repair  the  brldga  Tbe  learned  court 
below  used  the  following  language,  to  which 
■tills  assignment  refers:  "Ot  course,  the  Orst 
question  Is,  has  the  railroad  beoi  guilty  of 
any  negligence?  because  that  Is  the  very 
foundation  of  tbe  suit.  If  they  have  not 
been  guilty  of  negligence,  of  conrae,  they  are 
not  resiKMialUe  for  the  aeddoit,  however 
painful  It  may  have  been.  Tbe  contentioa  is, 
howeyer,  that  this  bridge  was  kept  and  was 
known  by  tiw  Pennsylvania.  Ballroad  to  be. 
In  a  dangwona  condition.  Tbe  plaintiff  con- 
tends that  ahe  baa  brought  proof  to  show  yon 
that  they  bad  been  notifled  again  and  again, 
not  perhi^  of  this  particular  hole,  but  tbat 
the  bridge  waa  In  such  a  condition  as  that 
presanre  npon  certain  parts  of  It  would 
dace  a  bole,  and  therefore  ahe  contends  that 
they  cannot  say  they  were  ignorant  of  the 
ccmdltlon  of  the  bridge.  Yon  bare  heard 
the  plaintiff  describe  the  accident  which  hap- 
penedr-^ow  her  aboe  got  MVwently  into 
thla  bolCk  and  she  was  thrown  violently  to 
the  floor.  Of  coarse,  If  yon  believe  those 
facts,  and  that  without  any  negligence  on 
her  part,  she  was  injured  by  nuou  of  the 
negligence  of  the  railroad,  then  she  would 
be  entitled  to  such  damagea  aa  you  may  think 
would  compensate  her  for  the  Injury  she  liaa 
aoatalned.  Tbat,  gentlemen,  la  •<Hie  of  the 
most  Impwtant  qneatlona  In  theae  cases, 
which,  as  of  course,  you  know,  are  very  nv- 
merona.*'  It  will  be  obaerved  tbat  tbe  duty 
of  the  defendant  In  regard  to  keeping  the 
bridge  in  repair  la  not  defined,  nor  is  there 
anything  In  the  ehaige  wblch  indlcatea  to  tiw 
Jury  what  was  tbe  measure  of  tbe  d^end- 
ant*s  duty  in  this  respect.  The  court  tdls 
tbe  Jury  that  **tf  you  believe  thoae  facts,  and 
that  without  ahy  negllgmee  on  her  part, 
ahe  waa  Injured  by  reaecm  of  the  nc^gence 
of  the  railroad,  then  she  would  be  entitied 
to"  recover.  Tbe  substance  and  effect  of 
the  charge  are  that,  if  the  defendant  waa 
guilty  of  negligence,  the  plaintiff  could  rs> 
cover.  Without  mor^  this  waa  InsufBcient. 
The  Jury  could  not  determine  wtaeth»  tbe 
defendant  waa  guilty  of  negl^^atce^  without 
knowing  the  degree  of  care  required  of  tbe 
defendant  in  keying  the  bridge  in  repair. 
The  absence  of  this  care  wonid  constitute 
tiie  negligence  for  whl<A  the  defoidant 
would  be  reapcHiaible.  Hence  the  court 
should  have  inatructed  tlie  Jury  clearly  and 
distinctly  aa  to  the  duty  of  the  defendant  In 
the  premises,  and  the  failure  to  do  so  waa 
error. 

The  second  assignment'  tC  error  alleges  that 
the  charge  waa  inadequate  In  failing  to  pre- 
sent the  evidence  of  the  defendant,  and  tai  its 
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assamptlon  tluit  a  Terdict  sboold  be  rend««cl 
for  the  plaintiff.  We  have  qaoted  above  that 
part  of  the  charge  which  leten  to  the  claims 
of  the  parties  and  the  testimony  adduced  In 
support  of  them.  The  comi  called  attentltm 
to  the  Claims  of  the  plaintiff,  and  her  testimo- 
ny describing  the  accident  In  no  part  of  the 
charge  Is  there  any  reference  to  the  position 
maintained  by  the  defendant,  or  to  Its  evi- 
dence. As  a  .Justification  for  this  omission, 
the  plaintiff's  counsel  alleges  tliat  there  was 
absolutely  no  testimony  on  the  part  of  the  de- 
fendant In  contradiction  of  plaintifl's  wit- 
nesses as  to  the  condition  of  the  bridge  on  the 
day  of  the  accident  It  is  evident  that  such 
was  the  view  of  the  court,  aiid  hence  he  pre- 
sented the  case  to  the  Jury  for  their  determl- 
nation  solely  on  the  claim  and  testimony  of 
the  plaintiff.  W.  J.  Beard  testified  on  behalf 
of  the  defendant  At  the  time  ot  the  accident 
he  was  the  defendant's  foreman  of  carpentwa, 
and  bad  this  bridge  under  his  charge.  He 
says  tiie  floor  at  the  bridge  was  laid  him 
in  18M;  that  It  was  of  suitable  material;  that 
he  was  oo  the  bridge  the  day  of  the  accident, 
and  **ther8  were  no  holes  there,"  and  that 
when  be  saw  the  b<^,  the  morning  after  the 
acddent,  "it  looked  to  me  as  if  something 
had  struck  It  violently  and  broken  the  hole 
through  there.*'  He  then  further  testified  as 
follows:  "On  the  morning  that  this  accident 
occmred,— rather,  on  the  18th  day  of  Novon* 
ber,  1887,-1  received  InstmctioDa  to  make 
measmwDfintB  ct  this  Fomat  street  overhead 
brli^  and  to  get  out'  a  bill  of  materlaJi 
to  rebnUd  it,  which  I  dtd.  I  wait  tliere  cm 
tiiat  morning,  made  these  measnrements  for 
tills  bridge^  baiA  and  forth,  took  the  height, 
meanired  the  old  trasses,  and  examined  the 
bridge  pretty  thwon^ily,  Z  thonght;  went 
back  to  Franklin  avenne,  and  made  a  reqalsl- 
tton  for  tiie  material  to  rebuild  It  The  nect 
nunnhag,  whoi  I  came  down  to  work.  I  waa 
handed  a  note  stating  that  th^  had  miet  with 
an  aocUtent  there  the  night  btfore^  and  1 
waa  tM  to  go  and  kwk  at  It.  and  make  the 
necessary  r^alr.  I  wrat  down  to  Oonsho- 
hodkea  with  cme  man.  I  should  have  said 
that  on  the  day  before,  while  I  was  meaa- 
ntlng  thli  bridge,  I  found  no  boles  In  It  I 
waa  over  the  flooring  at  the  b^Ige  two  or 
three  hours,  back  and  forth;  and  I  don't  see 
how  the  hole  could  have  escaped  my  notice, 
because  It  was  my  bualneaB  to  look  for  those 
things.  The  next  morning  I  wait  down  there, 
and  on  the  west  footwalk,  on  the  west  side  of 
the  bridge,  which  la  12  feet  wide.— this  foot- 
walk,— I  finmd  towards  the  northern  aid  a 
sman  hide.  We  took  ttie  plank  out  irtiere 
this  hole  waa,  and  r^daced  It  with  a  new  one, 
throwing  the  old  plank  out  In  the  roadway." 
Hie  learned  court  below  wholly  Ignored  this 
teatlmcmy.  and  made  no  reference  to  It  what- 
evet.  In  bis  charger-^  ^^t  reason,  we  are 
nnable  to  coni^rehcsid.  If  believed'  by  tiie 
Jury,  the  verdict  might  have  been  for  the  de- 
f tndant  There  la  nothing  tat  the  teattanooy 
Itself  wbldi  discredits  the  witness.    On  the 


contrary,  he  had  a  motive^  as  wdl  a*  «Keq>- 
tlonal  opportunities.  fOr  knowing  the  condi- 
tion of  the  bridge,  as  it  was  bis  duty  to  exam- 
ine and  ke^  It  In  repair.  His  testimony, 
therefore^  would  necessarily  have  weight  with 
the  Jury.  An  adequate  presentation  of  the 
case  to  the  Jury  required  the  court  to  direct 
their  attenttm  to  tiie  defendant's  position  and 
to  Its  testimony.  This  was  done  for  the  plain- 
tiff, and  the  failure  to  do  so  f the  def«id- 
ant  would  tend  to  Induce  the  Jury  to  believe 
that  the  court  discredited  the  defense.  As  Is 
said  by  Ur.  Justice  Dean  In  Lerch  v.  Bard, 
m  Pa.  St  206,  85  AtL  714:  "We  know,  the 
learned  Judge  of  the  court  below  and  every 
lawyer  knows,  how  unfavorable  may  be  the 
impression  made  npoo,  genwally,  untrained 
tiilnkers,  who  must  deliberate  and  form  ocm- 
cluslons  within  a. few  hours,  by  prominently 
presenting,  as  the  last  word  to  them,  only  me 
side  of  a  disputed  cause.  •  •  *  Under  audi 
circumstances,  the  probability  Is  they  will  as- 
sume there  Is  but  one  side  to  the  case,  and 
that  the  ooe  to  which  the  court  has  called 
their  attention  specially  and  at  length."  This 
is  not  a  case  where  the  error  alleged  to  that 
the  court  commented  more  upon  the  testimo- 
ny of  the  idalntlff  than  that  of  the  dtfendant 
nor  where  he  omitted  to  charge  fuUy  iQon  the 
evidence,  nor  where  spedflc  requeata  Car  In- 
Btructlon  were  necessary,  to  convict  at  error. 
The  court  will  not  usually  reverse  hi  such 
cases.  But  here  the  court  drew  the  attentlim 
of  the  Jury,  In  the  charge,  to  the  dalms  of 
the  plaintiff  and  her  own  testimony,  wtthont 
adverting  In  any  way  to  the  defendant's  tes- 
timony, and  thus  submitted  the  case  entirely 
from  the  plalntfCCs  standpcdnt,  and  under  bcr 
testimony.  Thb  was  dearly  erroneous.  In 
Retehenbach  t.  Buddach.  127  Fa.  St  SSe.  18 
Atl.  488,  the  presoit  chief  Justice.  qpcHiklng 
for  the  court  says:  "If  the  testimony  upon 
one  side  of  a  oontzoverted  question  of  fact  Is 
made  promln^tand  cooapicnous  In  the  charge, 
common  fairness  requires  that  equal  promi- 
nence should  be  given  to  oppostng  testlnMHiT 
having  a  contrary  tmdency.*'  In  the  same 
case  It  to  said:  *^e  have  ao  frequentiy-  beU 
that  giving  undue  xvondnenoa  to  the  testimo- 
ny on  one  side  of  a  case  to  onir,  tiiat  a  refer- 
ence to  tiie  cases  to  nnnecessaxr.**  In  ctosbig 
hto  charge  tiie  learned  court  bdow  used  tiie 
Allowing  language:  "Whatever  aaumnt  yon 
think  you  should  give  should  be  an  amount 
that  yon  thhik  the  plainttfF  legally  to  entitied 
to  receive.  You  have  a  ttgbt  to  OHislder  irtiat 
the  learned  counsd  for  the  idalntlff  has  asld 
as  to  the  pain  and  suffering  which  the  plain- 
tiff has  oidived,  and  the  temporary  or  perma* 
nent  nature  of  Oie  Injury  irtiidi  she  baa  am- 
talned.  Ton  are  to  consider  all  those  qnes> 
ttons,  and,  having  done  that,  yon  wHl,  I  hope, 
arrtve  at  a  result  wUch  to  not  grosaly  or  ab- 
surdly excessive  (wbl^  I  do  not  thln^  tor  a 
munoit,  yon  would  do),  but  audi  a  verdict 
as  you  think  Is  a  fair  c«npensation.  betwea 
man  and  man.  for  what  the  evidence  sbowi 
has  happened  In  this  case.**  This  assumed  the 
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defendant's  negligence,  and  practically  with- 
drew the  qnegtloQ  from  the  jury.  Prom  thla 
language  the  jtiry  woold  Infer  that  their  only 
duty  waa  to  aaseaa  the  damagea.  The  error  In 
this  part  of  the  charge  la  so  plainly  apparent 
that  It  needs  no  further  dlacnsslon.  We  are 
constrahied  to  hold  that  the  charge  In  thla 
caae  was  Inadequate  and  misleading,  and  did 
not  pn^ly  present  the  law  and  the  facts  to 
the  Jury.  The  asslgnmoits  of  error  are  sus- 
tained, and  the  judgment  Is  xereEsed,  with  a 
Taiire  tadas  de  doto. 


(U6  Pa.  Ui) 

WBNQSR  T.  PHIUFeL 
OSupreme  Oourt  of  FennsylTania.   Mardi  20, 

idoo.) 

HAUCIOUS  PROSBCUTION— BVIDBNOB. 

1.  One  la  not  liable  for  malicious  proeecatioD 
becHDse  the  binding  OTcr  was  after  toe  prosecu- 
tion was  barred  by  Hmltatlona,  he  not  haring 
persisted  in  the  prosecntion  after  knowing  It 
was  barred. 

2.  Proof  that  a  criminal  process  was  used 
as  a  means  of  collecting  a  debt  Is  not  conclu- 
siTe  of  malice  and  want  of  probable  cause,  bat 
only  prima  fade  evidence,  which  may  be  rebut- 
ted. 

Appeal  from  coart  of  common  plena,  Ohe*- 
ter  eoonty. 

Action  by  Jonathan  Wenger  against  B). 
Vinton  PhUIpa  for  malldoua  prosecution. 
Judgment  for  defendant  Plaintiff  aweala. 
Affirmed. 

H.  Frank  Eshleman,  A.  E.  Bnrkholder. 
Wm.  M.  Hayes,  and  J.  Carroll  H^es,  for  ap- 
pellant Joseph  H.  Baldwin  and  J.  Stank  B. 
Hause,  for  appellee. 

FBIiZ^  J.  There  Is  no  ground  for  the  com- 
plaint that  the  charge  Is  inadequate  and  mis- 
leading. It  contains  a  full  and  accurate 
statement  of  the  law  applicable  to  an  action 
for  malldons  prosecntloD,  and  the  questions 
of  fact  raised  by  the  conflicting  testimony 
were  dearly  and  fairly  presented  to  the 
jury.  The  prosecution  was  commenced  by 
adTlce  of  the  district  attorney.  That  this 
advice  was  sought  in  good  faith,  and  was 
baaed  npon  a  full  disclosure  to  him  of  all 
the  facts  known  to  the  prosecutor,  was  not 
controrerted.  That  the  binding  over  was 
after  the  prosecntion  was  barred  by  the 
statute  of  limitations  did  not  make  the  de- 
fendant liable,  unless  it  appeared  that  he 
liad  persisted  in  the  prosecution  after  he 
knew  it  was  barred.  This  did  not  appear, 
and  there  was  nothing  from  which  his 
knowledge  could  be  inferred.  The  district 
Attorney,  when  consulted,  asked  whether  two 
years  from  the  date  of  the  commission  of 
the  offense  had  elapsed,  but  he  made  no  ez- 
irianatlon  of  the  requirements  of  the  statute, 
swd  did  not  Inform  the  defendant  that  ft  was 
Deceasary  that  an  Indictment  fhould  be 
found  within  two  years. 

The  plalDtilTs  first  and  second  points  for 
charge  were  properly  mtnsed,  tor  the  re^ 


son  that  there  was  da  evidence  to  nurtaln 
them.  They  might  well  have  been  refused, 
for  the  reason  that,  if  the  facts  stated  there- 
in had  been,  sustained  by  proof,  an  Instmc- 
tlon  for  the  plaintiff  would  not  have  been 
warranted.  Proof  that  a  criminal  process 
had  been  made  nse  of  aa  li  means  for  the 
collection  of  a  debt  is  not  conclusive  In  es- 
tablishing the  want  of  probable  cause  and 
the  existence  of  malice.  It  la  prima  fade 
only,  and,  while  suffldent  to  shift  the  bur- 
den of  proof  to  the  defendant.  It  may  be  re- 
butted by  other  proofs.  Prough  t.  Bntriken, 
11  Pa.  St.  81;  Schmidt  t.  Wetdmaa^  6S  Fa. 
St  178. 

Hie  Jodgmait  Is  afilimed. 


(U5  Pa.  aiU 

WOHTHINGTON  t.  SCHUYLKILL  BLBC- 

TRIC  EY.  00, 
(Supreme  Oourt  of  Pennsylvania.    March  26, 
1900.) 

CORPORATIONS— INDORSBUBHT  OV  NOTB  BT 
PRBSIDIMT. 

Defendant  corporation  Is  not  Hable  on  its 
Indorsement  by  Its  president  of  a  note  given  by 
P.  to  plaintiff;  there  being  no  authority  for 
the  president  to  make  tbe  IndorsMnent;  anthor^ 
ity  therefor  being  In  Its  treasurer,  as  defined  by 
its  by-laws;  there  being  no  previous  coarse  of 
dealing  of  the  same  kind  between  plaintiff  and 
defendant;  and  defendant  having  received  no 
benefit  from  the  indorsement,— tbeagh  the  arti- 
cle toe  which  tbe  note  was  given  was  put  into 
defendant's  plant;  it  having  been  ao3A  by  plain- 
tiff to  F.  and  put  into  the  ^ant  as  part  of  P.'s 
contract  to  conatroct  the  same,  and  P.  having 
been  paid  In  full  for  such  construction  before 
the  inaors«nent  was  made. 

Appeal  from  anperior  conrt 

Action  by  Henry  B.  Worthlngton  against 
the  Schuylkill  Electric  Railway  Company. 
From  a  Judgment  of  the  superior  court  re- 
versing a  Judgment  for  plaintiff,  plaintiff  ap- 
peals. AfBrmed. 

The  opinion  of  tbe  superiw  court  la  as  fol- 
lows (Rice,  P.  J.): 

"The  Philadelphia  Oonstmctlon  C!ompany 
entered  Into  a  contract  with  the  Schuylkill 
Electric  Railway  Company,  In  which  the  for- 
mer agreed  to  erect,  conatmct,  and  eqnlp 
the  extensions  of  tbe  electric  road  of  the  Ut- 
ter company  In  strict  accordance  with  the 
terms  and  conditions  of  the  specifications  an- 
nexed to  and  made  part  of  the  contract,  for 
the  consideration  of  '$500,000,  par  value.  In 
stock,  and  ¥500,000,  par  value,  in  six  per  cent 
gold  bonds  of  said  party  of  the  second  part,' 
which  was  to  be  accepted  in  full  payment 
and  satisfaction  of  this  contract*  The  spec- 
ifications of  the  power-house  equipment*  in- 
cluded 'all  necessary  pumps.*  The  construc- 
tion company,  through  Its  president  applied 
to  the  plaintiff  for  the  purchase  of  two 
pumps,  and  the  sale  was  made  under  the 
following  circumstances,  as  detailed  by  the 
plalntilTB  agent  who  made  it:  The  pumps 
were  sold  to  the  Philadelphia  Construction 
Company,-— Mr.  M.  W.  Hess,  president;  and, 
before  the  aale  waa  effected.  Mr.  Heaa  told 
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me  that  In  maUng  imTment  for  ttiOM  pumps 
be  would  pa7  for  it  with  &  note,  and  that  he 
would  gire  us  a  satlsfactoi?  Indorser,  and. 
oetore  we  accepted  and  before  we  credited 
the  payment  from  him,  we  were  advised  by 
him  that  the  Schuylkill  Electric  Railway 
Company  would  be  the  Indorser  for  the  note. 
Upon  that  representation,  and  the  signing  of 
the  notes  by  Mr.  Hess,  and  the  indorsement 
by  Mr.  Barrett  we  accepted  them  as.  pay- 
ment for  the  pumps.'  The  pniaps  were  duly 
dellrered,  and  one  of  them  Is  In  use  in  the 
power  bouse  at  the  present  time;  the  other 
having  been  returned  through  an  arrange- 
ment made  between  the  plaintiff  and  ths 
construction  company.  It  Is  fairly  to  be  In- 
ferred from  the  tcBtlmony  of  Mr.  Barrett, 
who  was  president  of  the  defendant  com- 
pany at  the  time,  that  he  knew  of  this  un- 
derstanding between  the  plaintiff  and  the 
president  of  tbe  construction  company  be- 
fore he  placed  tbe  company's  Indorsement  on 
the  note,  and  that  his  purpose  In  Indorsing 
the  note  was  to  facilitate  the  sale.  It  should 
be  observed,  however,  In  order  to  prevent 
confusion,  that  the  sale  was  to  the  construc- 
tion company,  and  not  to  tbe  defendant  com- 
pany. It  Is  not  Intimated  that  any  of 
parties  regarded  it  otherwise.  The  question 
Is  as  to  the  liability  of  the  latter  company 
upon  the  Indorsement  It  Is  not  alleged  that 
there  was  any  by-law,  or  resolution  of  the 
board  of  directors,  which  authorized  the  pres- 
ident of  the  defendant  company  to  indorse 
the  notes  of  the  construction  company  given 
for  purchases  made  by  the  latter.  The  un- 
contradicted evidence  shows  affirmatively 
that  he  had  not  such  authority.  It  Is  claim- 
ed, however,  that  tbe  defendant  Is  liable,  for 
certain  reasons,  wblcb  will  be  considered  In 
tbe  order  in  which  they  were  presented  by 
the  plaintiff's  counseL 

"The  contention  that  the  defendant  com- 
pany was  paying  bills  of  the  construction 
company  by  advancing  them  cash  through 
the  medium  of  a  trust  company  Is  not  sus- 
tained by  the  evidence.  All  that  the  evidence 
upon  this  subject  distinctly  shows  is  tliat  the 
bonds  and  stock  called  for  in  the  contract  be- 
tween the  two  companies  were  delivered  to 
the  construction  company,  and  deposited 
with  a  trust  company,  and  that  upon  these 
bonds  and  stock  advances  were  made  by  the 
trust  company  to  the  construction  company 
to  enable  them  to  pay  tiieir  bills.  I  quote  all 
of  the  testimony  upon  that  subject:  *Q.  At 
tbe  time  that  this  note  was  given,  was  your 
company  Indebted  to  the  construction  com- 
pany? A.  The  Schuylkill  Electric  Railway 
Company  had  delivered  to  tbe  construction 
company  all  the  bonds  and  stock  under  that 
contract  Q.  There  were  then  unsettled  bal- 
ances? A.  Under  the  contract  of  the  Elec- 
tric Railway  Company  with  the  Pblladelphla 
Construction  Company,  the  railway  company 
delivered  a  certein  amount  of  bonds  and 
stock  to  the  construction  company.  The 
bonds  and  stock  were  deposited  wltb  tlie 


trust  company,  ^at  tmst  company  made 
advances  on  those  stocks  and  bonds,  and 
that  Is  tbe  way  the  constmctloa  compai^  got 
their  money  to  pay  their  bil^'  It  la  Im- 
possible to  see  bow  It  could  be  found  as  a 
fact  from  this  evidence  that  the  construction 
company  was  a  mere  figurehead,  and  that 
tbe  defendant  company  was  paying  the  bills 
throngh  the  medium  of  a  tmst  company. 
Tbe  tmth  is  that  the  defendant  company 
bad  discharged  Its  oUIgation  to  the  construc- 
tion company  when  the  bonds  and  stock  calf> 
ed  tar  in  the  contract  were  delivered,  and, 
so  far  as  we  can  discover,  tliere  Is  nothing  in 
the  evldoice  to  Impeach  the  bona  fides  of  tlie 
transaction.  Kor  can  It  be  contended  that 
the  defendant  was  bound  by  this  indorse- 
ment by  a  'course  of  dealing.*  True,  tbe 
president  of  the  defendant  company  bad  In- 
dorsed notes  given  by  the  construction  com- 
pany to  other  parties,  and  these  had  been 
paid.  How  cr  by  whom  they  were  paid,  does 
not  appear.  It  does  not  appear  tliat  they 
were  paid  by  the  defendant  and  there  te  no 
evidence  that  any  of  the  officers  or  direct- 
ors, excepting  the  president  knew  at  these 
transactions.  But  the  Important  fact  is  tliat 
the  giving  of  this  note  was  not  In  accord- 
ance wttii  a  coarse  of  dealing  with  tbe  plain- 
tiff. So  far  as  it  apprars,  tt  was  tbe  first 
and  only  note  he  bad  received,  thus  indorsed. 
As  betw^n  him  and  the  defendant  a  course 
of  dealing  had  not  been  established  from 
which  be  had  a  right  to  presume  that  when 
the  president  indorsed  tbls  note  be  was  act- 
ing within  the  scope  of  his  authority.  Tbla 
distinction  was  recognized  in  MlUward-Cliff 
Cracker  Co.'s  Estate,  161  Pa.  St  157,  28  AtL 
1072,  and  in  consequence  a  large  number  of 
claims  based  on  notes  made  or  indorsed  by 
the  treasurer,  but  not  countersigned  by  the 
president  as  required  by  the  by-laws,  woe 
rejected. 

"It  is  argued  that  where  a  corporation  re- 
ceives and  retains  the  benefits  of  the  miau- 
thorlzed  action  of  Its  president  It  oay  be,  and 
(HTdinarlly  is,  estopped  to  deny  his  authority; 
and  i^n  this  principle  tbe  court  submitted 
to  the  Jury  the  question  whether  the  defend- 
ant bad  received  any  benefit  from  this  unau- 
thorized indorsement  We  do  not  dispute  tiie 
principle.  It  has  beoi  applied  or  recognized 
in  many  cases,  amongst  which,  to  innstrate 
Its  scope,  may  be  mentioned  Dougherty  v. 
Hunter,  M  Pa.  St  880;  Gas  Co.  v.  Cook.  12S 
Pa.  St  170,  16  AtL  762;  Hardware  Oo.  v. 
Phalai,  12S  Pa.  St  110,  118.  18  AU.  428: 
MacOeorge  v.  Manufacturing  Co.,  141  Pa.  St 
575.  21  Atl.  671;  MlUward-CUff  Cracker  Go.'s 
Estate,  supra;  Insurance  Co.  v.  Brownback  t 
Co.,  1  Pa.  Super.  Ot  18S.  Hie  point  upon 
which  we  differ  from  tbe  learned  court  below 
Is  as  to  the  applicability  of  the  general  prin- 
ciple to  the  facts  as  disclosed  by  the  plaintiers 
evidence.  We  cannot  agree  that  there  was 
any  evidence  that  the  defendant  received  a 
'benefit*  from  the  indorsonait  within  the 
meaning  of  the  rule  recognised  in  tbe  above- 
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cited  and  other  cases.  For  example,  the 
services  ot  the  broker  In  the  case  of  Market 
Oo.  T.  Jackson,  102  Pa.  Bt  2a0,  were  nzaotelj 
Instnunental  In  bringing  about  the  reduction 
of  the  ground  rent,  and  Indirectly  the  com- 
pany recelTed  a  b^ieflt  from  than.  It  was 
held,  nererth^ess;  that  It  was  not  bound 
the  mianthorlaed  act  of  the  president  In  em- 
ploying him.  We  refer  to  this  case  to  show 
that  not  erery  indirect  benefit,  howerer  re- 
mote, Is  meant  In  the  statement  of  the  gen- 
eral role  under  consideration.  Unquestion- 
ably It  was  a  benefit  to  the  defendant  In  the 
case  at  bar  to  have  the  pump,  bat.  If  that  Is 
the  Kle  test,  then  the  president  could  hare 
bound  the  company  for  the  entire  cost  of  the 
construction  of  the  road  by  Indorsing  the 
notee  of  the  construction  company,  or  other- 
wise guarantying  the  payment  of  the  bills  the 
latter  contracted.  Certainly  this  could  not  be 
so.  It  should  be  constantly  kept  In  mind  that 
the  pomp  for  which  the  note  was  given  was 
not  delivered  to  the  defendant  under  a  con* 
tract  with  It,  bat  to  the  eonstrnctlon  com- 
pany, which  purchased  it  and  put  It  upon  the 
defendant's  premises  in  folfillment  ot  Its  con- 
tract The  defendant  received  the  benefit 
which  It  contracted  tor,  but  for  this  ft  has 
paid  the  'party  with  which  It  contracted. 
Postibly  the  plaintiff  would  not  have  dellT- 
ered  the  pump  to  the  construction  company 
except  upon  ccmdltlon  that  the  latter  woulti 
glre  Its  note  with  an  Indorser,  but  there  is 
DO  evMeDCB  that  the  only  Indoraer  he  would 
accept  was  the  defendant,  nor  that  this  latter 
omditlon,  «ven  If  the  plaintiff  bad  Insisted 
vpon  It  was  made  known  to  the  defendant, 
or  even  to  Its  president  No  eomtannlcation 
whatever  took  place  between  the  plaintiff  and 
the  defendant  The  construction  company, 
through  Iti  presldait  shnply  ottvnA  the  plain- 
tiff to  obtain  the  indorsement  (riT  the  defend- 
ant company  upon  the  note  to  be  glren  for  the 
price  of  the  pump  sold  to  the  constmctloa 
company  by  the  plalnUff;  and  the  latter  ac- 
cepted the  offer  without  Inquiry  as  to  the 
authority  ot  the  president  at  the  def mdant 
cwnpany  to  Indorse  the  note^  or  as  to  the 
busdness  arrangements  betwem  the  two  com- 
panies. Bow.  th^  can  it  be  held  that  the 
defOidant  vecelTed  a  benefit  from  the  trans- 
action whldi  estops  it  to  deny  the  authority 
of  Uie  president  to  bind  it  the  guaranty 
ot  another's  debt?  We  do  not  aee  how  It 
eonld  be  so  held  without  assuming,  ctntrary 
to  the  evidence,  that  the  ctmstmctloii  com- 
paiqr  was  the  mere  agent  ot  the  defendant 
and  Ignoring  the  (set  that  the  considerati<m 
fyK  the  note  moved  directly  to  the  former 
and  not  to  fbe  latto'  company.  As  Uie  mar 
lority  of  the  court  view  the  caae,  the  presi- 
dent undertook  to  pledge  tbe  oredlt  ot  the 
eompany.  as  security  fbr  tbe  debt  ot  Its  o(m> 
tractor,  wtaldi  contractor  had  received  the 
foil  couldeiatlcm  for  tbe  work  and  material 
tl  was  to  do,  and  (unilsb.  This  was  beyond 
bis  authority  to  do,  and  the  plaintiff,  who 
took  the  note  fox  die  debt  of  the  makor.  wttli> 
4SA.-69 


out  Inquiry  .aa  to  the  president's  authority, 
must  be  deemed  In  law  to  hare  takoi  It  with 
notice.  Theretan  the  defendant's  inlnts 
should  have  beoi  affirmed.  This  conduslott 
renders  it  onneceaBary  to  pass  upon  the  ques- 
tion of  evidence  raised  by  tbe  first  assignment 
ot  error.  But  see  Bank  v.  Henntng,  171  Pa. 
St  380^  8&  Att  386,  and  aty  Electric  St  Ry. 
Go.  V.  Fbrst  Nat  Exch.  Bank  (Ark.)  34  S.  W. 
88.  81  L.  E.  A.  665.  The  fifth  and  Sixth  as- 
signments of  error  are  snstalnsd,  and  the  Judg- 
ment Is  reversed." 

Francis  G.  Taybv,  tat  appelant  loha  J. 
BIdgway,  tax  ajipellee. 

BBOWM,  J.  This  suit  was  brought  by 
Huiry  B,  Worihlngfam  to  recover  firom  tbe 
Schuylkill  Electric  Railway  Company  J^fon 
the  Indwsement  by  its  president  of  the  pnnn- 
Issory  aot»  of  the  Philadelphia  Constmctloa 
Company.  Tbe  evidence  is  within  very  nar- 
row limltsi  The  Philadelphia  Gonstmctioi 
Company  had  a  contract  with  the  defendant 
to  omstract  and  eqplp  the  extensions  ot  its 
road  for  the  consideration  of  "(600.000,  par 
value,  In  stock,  and  9GO0.O00,  par  vahu^  In 
six  per  cent  gold  bonds,"  to  be  accepted  "In 
full  paymeit  and  satisfacUm"  ot  the  con^ 
tnct  *'A11  necessary  pumps*'  were  Induded 
In  tbe  vpedficatluis  of  ^e  power-house 
equipment"  Two  pumps  were  purchased  by 
the  ctmstrnction  company  from  the  plaintiff, 
to  be  used  In  fulfilling  its  contract  with  the 
defendant  The  plaintiff's  salesman,  Henry 
W.  I<ofralne,  testified:  "The  pumps  were  sold 
to  the  Philadelphia  Oooatructifm  Company,— 
Hr.  W.  W.  Hess,  president;  and,  before  the 
sale  was  effected,  Mr.  Hess  told  me  that  In 
making  payment  for  those  pumps,  he  would 
pay  for  It  with  a  note,  and  that  he  would  give 
us  a  satisfactory  Indwser;  and,  before  we 
accepted  and  before  we  credited  tbe  imyment 
frun  bim,  we  were  advised  by  bim  that  the 
Schi^lklU  Electric  Railway  Company  would 
be  the  indorser  for  tbe  note.  XJvol  that  rep- 
resentatico,  and  tbe  signing  of  the  notes  by 
Hr.  Hess,  and  ttie  Indorsement  of  Ur.  Bar* 
rett  we  accepted  them  as  i»yment  for  the 
pumps."  At  tbe  ttme  the  note  was  given  and 
Indorsed  by  Charles  H.  Bsrrett  according  to 
his  unctmtradlcted  testimcoiy,  his  company 
had  delivered  to  the  construction  company 
all  tiie  bonds  and  stock  which  It  wss  to  re- 
ceive under  the  cimtiact  There  was  no  far- 
ther liability  to  It  from  the  defendant  com- 
pany. Under  these  conditions  tbe  note  ot 
the  conatmctlm  compai^  was  given  to  tbe 
plaintiff  for  pumps  whldi  he  had  sold  to  It 
not  to  the  defendant;  and  ought  he  now  to  re- 
cover upon  the  indorsement  procured  by  his 
salesman?  There  was  no  by-law  or  resolutloB 
of  the  board  ot  directors  autiiorislng  tbe  presi- 
dent to  IndMse  notes,  but  on  tbe  other  hand, 
tiie  evidence  Is  that  no  such  authority  existed. 
The  treasurer  could  indorse,  but  even  bis 
authority  was  defined  by  tbe  by-laws.  To 
them  the  plaintiff  ought  to  have  looked,  to 
learn  whether  tbe  Indoneokent  whldi  he 
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flCreed  to  take  was  an  «iithoilBea  aoe,  npoa 
which  the  defendant  would  be  liable.  He 
would  have  fouad  nothing  to  justify  the  an- 
ttKHltr  which  Barrett,  the  president  of  the 
company,  assumed  to  aerdse.  Our  Broth» 
Dean,  In  Wayne  Title  ft  Trust  Oo.  t.  Schuyl- 
kill SOectrlc  By.  Co.,  lei  Pa.  8t  90,  48  Aa 
lat^  nannoonces  the  rule  of  law  in  saying: 
"The  t^-l&ws  of  a  corporatkn,  upon  thebr 
adoption,  become  written  Into  the  cbarter, 
and  put  parties  iriio  deal  with  the  corpomtlon 
upon  notice,  In  trading  with  the  officers  of  the 
corporation,  as  to  the  extent  of  the  power  and 
agency  at  such  officer;  and  this,  whether  the 
BSecsne  by-law  has  been  brought  liome  to 
them  or  not**  The  contention  that  there 
was  sudi  a  "course  of  dealing"  mi  the  part 
oC  tiie  defoidant  that  tt  Is  bound  by  the 
mdmsement  sued  iwon,  cannot  be  sustained. 
So  far  as  can  be  gathered  from  the  eTldence, 
It  wu  the  only  Indorsement  that  jdalntlff  had 
recelred  from  Barrett  as  president  of  his  com- 
pany. There  was  no  prevlona  course  of  deal- 
ing of  this  same  Irregular  character  between 
the  plalntur  and  defendant  from  which  a 
liability  arose,  and  the  learned  president  judge 
of  the  superior  court  cwrect^  applied  MIU- 
wardrCllff  Cracker  Co.*s  Estate,  161  Pa.  Bt 
IDT,  28  AtL  1072. 

The  teamed  tr^al  Judge,  In  charging  llie 
jury  In  the  court  below,  said:  "The  main 
pineh  of  the  case  Is  whether  the  company  re- 
ceived ai^  benefit  from  the  Indorsement  If 
It  did  receive  a  benefit  the  company  la  re- 
8ponafl)le.  If  It  ffid  not  It  li  not  reBpcmslble. 
Tbnt  Is  an  there  Is  In  this  ease."  If  there 
bad  been  any  evidence  that  the  d^ndant 
had  received  benefit  from  the  Indonement 
tihe  Instructlfms  as  to  the  "pinch"  would  have 
been  correct;  but  there  having  been  none,  as 
clearly  appears  In  the  very  satisfactory  opln- 
I«i  of  the  superiM  court,  the  Jury  should  have 
been  told  that  there  waa  no  "pinch,"  and  their 
finding  must  be  In  frivor  of  the  defendant 
The  trial  Judge  rtiould  have  assumed  the  re* 
QKHitfbnity  of  saying  that  the  plaliMff  conld 
not  recover,  and  the  Judgment  at  the  Superior 
court  In  reversing  withoat  a  ▼enire  Is  now 
affirmed. 


(U6  Pa.  SM) 

BELL  V.  BURGBJSS  AND  TOWN  OOTJNOIL 

OF  BOBOnOH  OF  WAYNESBORO. 
(Snpreme  Oout  of  Peniuylvanla.    Uudi  S6, 

1000.) 

BOROUGHS— INDB5BTBDNBSS— RATmCATION— 

BONDS. 

1.  The  act  ot  boron^  aathoritles  In  contract- 
ing Indebtedness  In  excees  of  the  2  per  cent 
limit  withont  the  express  content  of  the  electora 
b  ratified  by  a  vote  of  the  etectors  anthorldogr 
aadi  aathoritle*  to  create  an  indebtedness  to 
Uqaldftte  sodi  irregalarly  contracted  indebted- 
ness. 

2.  Thoacb.  when  boronKfa  bonds  were  Issaed 
or  aathonzed,  no  tax  had  been  actaally  levied 
or  assessed  for  tlieir  parment  as  required  by 
Const  art  S.  1  10,  holders  thereof  are  protect- 
ed; thote  having  been  filed  In  advance  of  the 
tsBD^  la  the  oflU»  at  the  clerk  of  the  qnartw 


■esslom  eonri;  tke  ivqubed  dedaratioa  ttat  a 
tax  had  been  levied  for  thair  payment 

Appeal  from  court  of  common  pleas.  Frank- 
lin county. 

Suit  by  Jaaom  Bdl  against  tiw  burgess  and 

town  council  of  ttie  borou^  of  Waynesbno 
to  enjoin  the  Issue  of  bonds.  Bill  dismissed, 
and  plalntlfC  appeala.  AfBrmed. 

The  opinion  ot  the  court  bdow  Is  as  foIlowB 

(Stewart,  P.  J.): 

"This  case  was  heard  on  bill  and  answer. 
The  material  facts  are  as  follows:  On  the 
7th  day  of  November.  1890,  the  qualified  elec- 
tors of  the  borough  of  Waynesboro,  at  an 
election  duly  called  and  regularly  held,  gave 
their  assent  to  a  proposed  increase  of  the 
bmvugb  Indebtedness  m  the  sum  of  $21,000, 
m  be  expended  as  follows:  Five  thousand 
^ht  hundred  dollars  ($5,800)  to  be  need  In 
refunding  a  like  amount  of  outstanding  bonds 
of  an  earlier  Issue,  and  the  balance  in  funding 
a  floating  indebtedness  of  the  Ixvough.  Hie 
following  exhibit  published  In  sdvance  of 
said  election,  shows  the  financial  condition  of 
the  borough  at  the  time: 

Amount  of  present  bonded  debt  $40,000 

Amount  aumorised,  but  not  yet  kaoed  6^000 
Amonnt  ot  present  floating  4ebt   16^200 

Totsl  .  $01,200 

Less  amonnt  In  treasary  $  150 

Less  uncollected  taxes   2,137 

Less  taxes  applicable  within  one 

year   ^071 

  T,aB6 

$58,912 

Amount  oi  last  sssnssafl  valuation.. .  $1,104,5M 
Amonnt  of  proposed  increase  of  debt  21^00 
Perosntage  irf  mcreaae  of  debt   .019 

••The  Indebtedness  of  f  lfi,000,  Indicated  mi- 
der  the  Itmn  'presoit  floattaig  debt*  waa  tat* 
cnrred  when  the  assosicd  vabuUlon  next  pre- 
ceding was  ¥791,40^  It  made  the  aggregate 
debt  of  the  borou^  exceed  at  that  time  2 
per  cent  of  the  assessed  valuation.  Being 
unauthorised  Igr  the  vots  <tf  the  Sectors;  tt 
was  without  validity.— at  least  to  the  extent 
of  the  excess.  As  to  the  other  item  to  wtUb 
the  mon^  voted  was  to  be  applled,r-the 
$5,800  of  outstanding  baidB,r-tlieoe  were  nome 
unpaid  bonds  that  had  been  Issued  In  1880 
hr  the  authwltles.  No  vote  i^on  this  Issue 
was  required,  for  the  limit  was  not  then 
reached;  but  the  vaUdl^  of  theae  bonds  Is 
now  challenged  on  the  ground  that  when  aald 
txmds  were  originally  laiued  <a  authorised,  no 
tax  had  been  actually  levied  or  assessed  for 
tbelr  paymnt  aa  reqnlred  liy  article  8^  1 10. 
of  the  constitution.  It  Is  admitted,  however, 
that  the  statement  filed  tj  tiie  bwougta  au- 
thorities In  the  office  of  the  el«k  of  the  qut 
ter  sessions  court  as  required  by  law.  In  ad- 
vance of  the  Issue,  dedares  unqualifiedly  that 
the  amount  of  tax  levied  ttx  the  payment  of 
said  Indebtedness  Is  $1,200';  and  m  have  the 
further  fsct  that,  beginning  with  the  firing 
of  1800,  a  tax  each  year  equal  to  8  per  cent 
ot  the  principal  on  mtlre  issoe  of  said  bonds 
has  been  assessed  and  krvtod  for  the  purpose 
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of  Bqoidfttlnc  the  principal  and  interest  there- 
of, aa  required  by  the  coDsdtntlon.  Became 
oC  the  nnaatbfHlEed  Increase  of  the  floaOnx 
debt  ot  f  1S,UU0,  and  the  admitted  failure  of 
the  authorities  before  lasnlDc  the  bonda.  of 
which  $6,800  la  unpaid  remainder,  to  assess 
and  levy  a  tax  for  their  redemption,  the  hill 
aska  that  the  burgess  and  town  council  be  en- 
Joined  from  Issuing  bonds  of  the  borough  In 
the  sum  of  twenty-one  thousand  dollars  ($21.- 
000),  or  in  any  sum  whatever,  pursuant  to 
the  supposed  authority  granted  by  the  vote 
of  the  electors  on  the  7th  day  of  NoTember. 
18D0.  The  position  taken  by  the  complainant 
18  that  both  the  floating  debt,  which  It  Is  pro- 
posed to  fond,  and  the  bonds,  which  It  Is 
proposed  to  refund,  are  Invalid  and  not  eo- 
fcffceable  against  the  borough,  for  the  reasons 
above  suted. 

"First,  with  respect  to  the  floating  debt: 
We  entertain  no  doubt  whatever  that  the 
power  of  council  to  create  debt,  without  a 
vote  of  the  electors  authorizing  It,  was  ex- 
hausted when  the  a^cgregate  Indebtedness 
reached  the  2  per  cent  limit  So  long  aa  the 
Appeal  of  City  of  Wllkesbarre.  100  Pa.  Bt 
5C9,  remains  as  an  authority,  this  construction 
of  the  constitutional  provision  must  prevail. 
That  case  Is  followed  by  the  recent  one  of 
Pepper  v.  City  of  Philadelphia.  181  Pa.  St. 
560,  87  AtL  070,  to  the  same  effect  It  fo^ 
lows  that  this  floating  debt,  which  then  ex- 
isted, being  In  excess  of  tbe  2  per  cent  limit; 
was  Illegally  created,  and  therefore  Invalid. 
But  It  was  not  irremediably  so.  It  was  In- 
valid only  because  It  lacked  the  assent  of  the 
electors  of  the  borough.  It  Is  not  a  case  of 
total  want  of  power.  To  the  borough  antbw- 
Ities  Is  committed  both  the  right  and  power  to 
contract  Indebtedness  In  amount  not  exceed- 
ing 7  per  cent,  of  the  total  assessed  valuation 
ot  the  taxable  property  therein;  the  power, 
however,  to  be  exercised,  with  respect  to  any 
excess  over  tbe  2  per  cent  limit,  only  with  tbe 
express  consent  of  tbe  electors.  This  lattw 
provision  Is  Intended  to  regulate  the  exercise 
of  the  power.  It  Is  not  the  consent  of  the 
dectors  that  creates  tbe  debt  It  Is  the  act 
of  the  borough  authorities,  and,  after  consult 
glvm.  It  atin  rests  with  tbem  to  say  whether 
It  shall  be  contracted.  And  It  Is  not  a  rego* 
latlon  that  calls  for  any  compliance  on  the 
part  of  ttie  electors.  It  Is  not  Imposed  on 
tiiem.  but  for  their  protection  it  Is  Imposed 
on  their  agents.  The  invalidity  of  any  action 
taken  In  disregard  of  such  regulation  Is  full 
protection  to  the  electors,  but  It  Is  a  protec- 
tion that  •Qay  need  not  avaU  themsrives  of 
tmleas  th^  are  so  minded.  As  they  could 
have  authorised  the  debt  In  tbe  first  Instance, 
by  giving  their  agents  poww  to  contract  It 
Uiey  unquestionably  have  the  rl|^t  to  affirm 
and  ratify  It,  when  contracted  without  th^r 
previous  assent,  by  like  action  on  their  part 
aa  was  required  to  give  tbe  power  origloaUy. 
nils  doctrine  Is  fuHy  recognized  by  Dillon  hi 
Us  work  on  Mnnldpal  Oorpo rations  (volume 
1,  p.  64(0,        that,  too,  la  connectlcHi  wiA 


this  very  matter  of  municipal  IndebtadneBs. 
It  results  from  the  elenientary  rule  that  a 
ratification  of  a  jMlor  act  or  contract  may  be 
made  by  any  one  In  whose  behalf  the  act  or 
contract  has  been  made,  provided  such  per- 
son Is  capable  himself  of  doing  the  act  or 
entering  into  the  contract  All  that  was  done 
In  this  case  was  clearly  within  the  scope  of 
corporate  antbori^.  In  the  case  of  Marsh  v. 
Fulton  Co.,  10  WalL  678,  19  L.  Ed.  1040,  we 
have  an  equally  clear  recognition  of  the  rule, 
as  will  appear  from  the  following  extract 
from  the  opinion  of  Field.  J.t  *A  ratification 
la,  In  Its  effect  upon  the  act  of  an  agent, 
equivalent  to  the  possession  by  him  of  a 
previous  authority.  It  bears  upon  tbe  act 
ratified  In  the  aame  manner  as  though  the 
authority  of  tbe  agent  to  do  the  act  existed 
originally.  It  ft^ows  that  the  ratification  can 
only  be  made  when  the  party  ratifying  pos- 
sesses power  to  perform  tbe  act  ratified.  Tbe 
supervisors  possessed  no  authority  to  make 
the  subscription  or  Issue  bonds.  In  tbe  first 
Instance,  without  the  previous  sanction  of  the 
qualified  voters  of  the  county.  They  could 
not,  therefore,  ratify  a  subscription  without 
the  vote  of  the  county,  because  thy  could  not 
make  a  subscription  in  tbe  first  instance  with- 
out such  authorization.'  The  idaln  Inference 
from  this  case  Is  that  the  voters  of  the  county 
could  ratify.  Inasmuch  as  they  alone  could 
have  originally  authorized,  the  act  To  the 
same  effect  Is  Oampbell  v.  City  of  Kenosha, 
5  Wall  198,  18  li.  Ed.  610.  If  we  understaad 
the  case  of  Boye  v.  Colombia  Boroi^b,  192 
Pa.  St  148,  43  Atl.  DOT.  the  decision  there 
rested  upon  the  same  considerations;  and 
we  take  It  to  be.  In  effect,  a  recognition  of  tbe 
principle  here  asserted.  In  the  present  esse 
we  hold  that  the  vote  of  the  7th  November, 
1800,  authorlzliv  the  town  council  to  create 
the  indebtedness  for  tbe  express,  purpose  of 
liquidating  this  floating  debt  which  bad  been 
Irregularly  contracted,  was  such  a  recognition 
and  ratlflcatton  of  tbe  debt  as  made  It  en- 
fwceable  against  the  borough.  It  made  valid 
that  wfaldi  was  b^ore  IllegaL 

"The  objection  to  the  legality  of  the  95,800 
of  bonds  la  equally  without  merit  The  cer- 
tificate filed  by  the  clerk  In  the  office  of  the 
court  of  quarter  sessions  was  notice  to  tbe 
wM'ld  that  a  tax  had  bem  assessed  and  levied 
for  the  redemption  ot  these  bends.  The  only 
purpose  In  requiring  a  certificate  to  be  ffied 
Is  that  parties,  b^ore  contracting  tor  such  In- 
debtedness, may  Inform  themselves  as  to  Its 
regularity.  To  require  them  to  consult  such 
a  notice,  bivlte  them  to  act  upon  tt.  and  then 
deny  Hiem  ite  protection,  by  allovrlng  the 
municipality  to  assot  that  the  notice  was 
not  true  In  point  of  fact  would  be  dlsbtmesty 
of  the  rankest  kind.  The  law  sets  no  such 
traps.  The  bidders  of  these  IxHida  w«re  heUi 
to  knowledge  ot  what  the  statemmt  contain- 
ed, but  bey<uid  that  th^  were  not  botmd  to 
taiqnire.  That  this  was  the  measure  of  their 
duty,  and  that  It  Is  Ukewlse  their  protection, 
we  think  deari7  bppmus  tax  Bocoo^  of  MO- 
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lerstffwn  r.  Frederick.  U4  Pa.  8t  430^  7  AO. 
1B6L  Under  the  admitted  facta  of  tbla  case, 
OS  we  bave  found  them,  we  mnet,  for  the 
reasons  above  stated,  refuse  this  application.'* 

0.  O.  Bowers,  for  appellant  J.  B.  Bntb- 
raufl,  for  appellee. 

PBB  CURIABi.  The  reasoning  which  Jus- 
Ufles  the  decree  of  the  court  b^ow  In  this 
case  has  been  expressed  with  so  much  force 
and  clearness  In  the  opinion  filed,  that  noth- 
ing need  be  added  thereto,  except  the  state- 
ment that  since  then,  In  the  case  ol  Roye  t. 
Columbia  Borough,  192  Pa.  BL  146,  43  Aa 
SffI,  this  court  has  decided  the  same  QuaotUm 
in  the  same  way.  Decree  affittn^i. 


096  Pa.  19B)  -  ■ 

'  SGATTEROOOD  t.  tfrw^f 
(Sapmu  Oonrt  of  PennsrlTanla.   Manft  X, 
1900.) 

WILl*— UNDIH  INFLUBNOB. 
^niOTch  plalndll,  who  took  one-half  the  e»- 
tate  nnder  the  will,  and  was  sole  beneficiary  no- 
der  the  codicil,  stood  in  a  relation  of  trust  and 
confidence  to  testatrix,  who  was  adranced  In 

Girs  and  Infirm,  and  of  whose  hoase  plalutifl 
d  assnmed  control,  the  qoestion  of  undue  In- 
fluence is  for  the  jury,  plaintiff  being  the  near- 
est rdatiTe.who,  in  case  of  intestacy,  would  have 
taken  the  whole  estate;  tiim  being  testimony 
that  before  signing  the  eodidl  testatrix  read  it 
and  signed  it  out  of  the  presence  of  plaintiff 
that  there  were  no  representations  or  induce- 
ments by  any  one,  that  the  directions  for  the 
bill  were  fdreu  by  testatrix,  that  the  attorney 
was  one  whom  neither  knew,  but  who  was  rec> 
ommended  by  a  friend,  and  whom  plaintifr  call- 
ed on  at  direction  of  testatrix,  and  that  subse- 
quently to  writing  the  will  he  prepared  the 
codicil  on  information  received  from  j^ntllt 
and  sent  tt  to  testatrix  by  a  notary,  in  whoa* 
presence  it  was  executed. 

Appeal  from  court  of  common  pleaa,  FhUa> 
delphia  mmtj. 

Action  by  Qatliarliwi  Soattergood  against 
Helen  T.  Kirk.  Judgment  for  plaintiff.  De- 
fendant  appeals.  Affirmed. 

m  H.  Hanson,  for  i^dlant  AIlMCt  Bl 
Peterson,  for  appellee. 

VELL,  3.  The  first  and  second  assignments 
have  not  been  pressed,  and,  as  regards  the 
third  and  fonrth,  we  are  asked  to  consider, 
not  merely  technical  errora,  bat  whether,  un- 
der all  the  testlmMiy.  the  case  should  have 
been  withdrawn  from  the  jury  by  peremptory 
Instruction  to  find  ttx  the  defendant  The 
Issue  was  derlsaTlt  rel  son.  It  was  conceded 
that  the  testatrix  was  of  sound  and  disposing 
mind,  and  was  possessed  of  testamentary  ca- 
pacity. The  contest  was  confined  to  the  ques- 
tion of  the  nse  of  undue  Influence  in  procuring 
the  execntion  of  the  will  or  codlclL  At  a  for- 
mer trial  of  the  same  issue  It  appeared  that 
the  plaintU^  who  takes  one-half  of  the  estate 
under  the  will,  and  Is  the  sole  benefldary  un- 
der the  codldl,  stood  in  a  rdation  of  trust 
and  eonfldeooe  to  the  toatatzi^  who  wtm  a 


woman  88  y«an  of  ace;  that  ahe  had  as- 
anmed  Oe  omtrol  of  the  faonae  and  aerrants 
of  the  testatrix,  and  had  expressed  her  Inten- 
tion to  bare  ber  property  after  her  death; 
that  stie  had  procured  ha  own  attorney  to 
draft  the  will,  and  that  he  had  acted  entirely 
npon  taw  auggestlona;  that  at  the  time  of  the 
execntion  of  the  win  it  was  not  read  to  Qw 
testatrix,  and  that  she  In  no  way  indicated 
that  she  knew  that  It  was  a  wUl;  and  that 
the  subacrlblng  witnesses  did  not  know  that 
It  was  a  wllL  In  Tlew  of  this  and  other  testi- 
mony pieeented  at  the  trial.  It  waa  held,  hi 
reverglng  the  judgment,  that  the  presumption 
of  the  nerdse  of  undoe  inflnoice  had  not  been 
rebutted,  and  that  a  rerdict  against  the  plain- 
tiff should  hare  been  directed.  4S  AtL  1030. 
At  the  second  trial  a  different  state  of  facta 
was  presented  by  the  testimony.  That  as  to 
the  age  and  infirmities  of  the  testatrix,  and  as 
to  the  confidential  relations  existing  between 
ber  and  the  plaintiff,  was  the  same;  but  there 
was  no  proof  of  dedaratI<Hia  of  the  plaintiff 
Indicating  a  purpose  on  her  part  to  secure  the 
estate,  and  there  was  testimony  that  btfore 
signing  the  codldl  the  testatrix  read  It,  and 
that  It  was  not  signed  In  the  presence  of  the 
plaintiff,  and  that  no  reinesentatlons  were 
made  or  Inducements  presented  by  any  one. 
At  the  former  trial  It  seems  to  hare  been  as- 
sumed that  Mr.  Peterson,  who  wrote  Qie  will, 
was  the  plalntlCTs  attorney.  The  testimony 
at  the  second  trial  relating  to  hia  employment 
was  that  the  testatrix  told  the  plaintiff  she 
was  going  to  make  her  will;  that  the  plaintiff 
procured  paper,  and,  being  at  the  time  unable 
to  write,  called  on  a  boarder  in  the  house  to 
write  for  her.  At  her  direction  he  wrote  down 
what  the  testatrix  had  told  her.  Neither  she 
nor  the  testatrix  had  ever  had  occasion  to  con- 
sntt  an  attorney.  On  inquiry  of  a  friend,  Hr. 
Peterson  waa  recommended  to  the  plalntlfl, 
and,  after  communicating  this  to  the  testatrix, 
she  called  on  Mr.  Peterson  by  ber  direction, 
and  gave  him  the  memorandum  menaoned. 
from  which  he  wrote  the  wtU.  He  afterwards 
prepared  the  codldl  on  information  received 
from  the  plaintiff,  and  sent  It  to  the  testatrix 
by  a  notary,  in  whose  presence  it  was  ex- 
ecuted. This  testimonj'  would  indicate  that 
in  securing  the  services  of  an  attorney  the 
plaintiff  waa  actti^  for  the  testatrix,  and  not 
for  herself.  Whatever  doubt  as  to  Its  correct- 
ness was  raised  by  the  cross-examination,  it 
was  for  the  jury.  The  court  could  not  have 
said  that  the  will  was  drawn  by  the  plaln- 
tlCTa  attorney.  The  contestant  was  a  ben- 
efldary under  a  former  will.  The  plaintiff 
was  the  first  cousin  ot  the  testatrix,  and  her 
only  surviving  relative,  and,  In  case  of  In- 
testacy, would  have  taken  her  whole  estate. 
As  against  her,  the  same  presnmptlon  does 
not  arise  as  In  the  case  of  one  who  Is  a 
stranKer  to  the  blood.  Cbtdwell  v.  Anderson. 
101  Pa.  St  190.  We  think  tbt  case  waa  nee- 
essarlly  for  the  Jarj'.  Ttie  Jndgment  tn  af- 
flrmed. 
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COMMONWEAI/TH  T.  LIGHT. 
CBoineim  Oonrt  of  PeBn^lvanla.    March  26^ 

WOO.) 

ammmsQ  btolkn  ooods-bividbncb-iii. 

STBUCnONB. 

1.  A  nsT*  proof  of  an  anezecated  aereemeat, 
entered  Into  after  a  larceny,  to  participate  in 
the  Bale  of  the  gooda  known  to  hare  been  eto- 
len.  will  not  warrant  conviction  for  racrtving 
•tolen  gooda. 

2.  An  inatmetlon,  "If  yon  find"  certain  enu- 
merated .  beta,  **uien  yon  might  And  him 
gailty,"  does  not  limit  the  Jory  to  the  facte 
itated  therein,  but  statea  facta  which  they 
moat  fiad  In  order  to  convictt  and  theae  facta,  u 
found,  are  to  be  considered  as  admitted  or  aot 
disputed. 

3.  Statement  in  an  Instruction,  if  "at  any 
time  between  the  time  they  took  these  turkeys 
to  the  buggy,"  is  error,  as  asBumlng  a  fact; 
^e  evidence  balnc  eonfllothig  as  to  who  took 
them  there,  and  this  being  a  matter  of  impor- 
tance. 

Appeal  front  saperlor  court 

Esra  H.  Ugbt  was  convicted  ot  leeelTlng 
■tolen  goods.  Fran  a  Judgment  of  the  snpe- 
xlor  court  rermtaiff  the  Judgment  of  convic- 
tion, the  commoDweaJtb  iu>peala.  Affirmed. 

The  opinion  of  the  superior  court  ii  as  ftd- 
lows  (Porter,  J.): 

"The  defendant  was  tried  upon  an  Indict- 
ment containing  two  counta.  in  which  be  was 
charged.  Jointly  with  Levi  Sholl,  in  the  flrst 
count,  with  larcoiy,  and  in  the  second  count 
with  receiving  stolen  goods  knowing  them  to 
have  been  stolen.  The  appellant  was  acquit- 
ted upon  the  first  count,  but  coDTicted  up<»i 
tbe  second. 

*'Tbe  first  specification  ot  error  relates  to 
the  charge  of  the  court  as  to  the  elements  nec- 
essary to  constitute  the  offense  charged  In  the 
second  count  of  the  Indictment.  The  language 
of  the  court  which  is  the  subject  of  the  com- 
plaint was  as  follows:  'If  you  find  that  the 
defendant  did  not  help  to  steal  these  tur- 
keys, but  that  on  the  way  Into  town,  or  at 
any  time  between  the  time  that  they  took 
these  turkeys  to  the  buggy  and  the  time  they 
disposed  of  them,  SboU  Informed  Light  that 
these  were  stolen  turkeys,  and  that  then 
Ught,  the  defendant,  agreed  that  he  would 
participate  in  the  sale.— go  with  him  and  par- 
ticipate in  ^e  8ale.--and  that  be  was  to  par- 
ticipate In  the  profits  of  It,  then  yon  might 
find  him  gull^  ot  the  second  count'  This 
cwstituted  the  entire  Instructltm  given  by 
the  court  to  the  Jury,  as  to  wbat  facts  It  was 
necessary  for  them  to  find  in  order  to  Justify  a 
verdict  of  guilty,  upon  a  couut  charging  the  re- 
ceiving of  stolen  ^oods  knowing  them  to  have 
been  stolen.  We  must  therefore  decide  wheth- 
er the  conviction  was  Justified  upon  the  facts 
set  forth  In  the  Instruction,  without  consider- 
ing other  evidence^  It  must  be  assumed  that 
the  Jury  found  the  defendant  guilty  of  receiv- 
ing stolen  goods  knowing  them  to  have  been 
stolen,  upon  the  f<^owlng  state  of  facts,  viz.: 
Light  being  in  company  with  ShtAl,  who  has 
In  his  possession  certain  turkeys,  is  Informed 
by  8hoU  that  the  turlceys  are  stolen  property. 


and  Light  agrees  to  go  with  ShoU  and  partici- 
pate In  the  sale  of  the  turkeys  and  In  the  prof- 
its of  said  sale.  Can  the  convlctim  be  stis- 
taJned  upon  this  state  of  facts?  It  must  be 
observed  that  the  Instruction  did  not  make  It 
the  duty  of  the  Jury  to  consider  anything 
which  was  done  or  any  circumstances  con- 
nected with  the  transaction  subsequently  to 
the  malUng  of  the  agreement  The  Jury  did 
not  pass  upon  the  questl<Hi  whether  the  de- 
fendant ever  took  any  steps  to  carry  bis  agree- 
ment Into  execution.  A  mere  unexecuted 
agreement  entered  into  subsequently  to  the 
larceny,  to  receive,  some  time  in  the  future, 
goods  which  are  known  to  have  been  stolen,  is 
not  sufficient  to  omstitute  the  crime  of  which 
this  appellant  was  convicted.  The  party  might 
refuse  to  carry  out  his  agreement  and  decline 
to  receive  the  goods.  There  was  a  locus  pcenl- 
tentlse.  of  which  the  Instructions  here  assign- 
ed for  error  would  deprive  him.  Com.  v.  Sher- 
iff. 3  Brewst  842.  The  Intoitlon  of  the  par- 
ties might  be  defeated  by  some  Independoit 
agency,  and  the  offense  not  be  consummated. 
Beg.  T.  Hill.  1  Denison,  Cr.  Cas.  4S3,  61  B. 
0.  L.  978.  But  even  if  the  agreement  recited 
in  the  instructions  hkd  been  carried  out  and 
the  appellant  had  participated  m  the  sale,  and 
received  from  the  thief  a  part  <tf  the  proceeds, 
he  might  still  not  be  guilty  of  the  offense  of 
which  he  was  convicted.  He  would  undoubt- 
edly be  guilty  as  an  accessory  after  the  fact 
to  the  larceny,  but  whether  he  was  guUty  of 
receiving  stolen  goods  would  depend  upon 
other  drcumstsnces,  the  conslderatl<xi  of  whicb 
the  Instractlons  withdrew  from  the  Jury.  Un- 
der the  Instructions,  the  Jury  were  not  re- 
quired to  pass  upon  the  question  of  the  cus- 
tody or  control  of  the  goods  by  the  defendant 
In  order  to  sustain  a  conviction  of  the  offense 
of  receiving  stolen  goods,  there  must  be  an 
actual  or  potential  possession  of  the  goods, by 
the  receiver.  If  the  property  comes  under  Che 
control  of  the  receiver,  it  is  not  necessary  that 
the  possession  be  manual;  It  Is  sufficient  if  he 
has  control  of  the  custodian,  as  If  the  receiv- 
ing be  a  servant  by  dhvctlim  of  bis  master. 
Hugglns  T.  State,  41  Ala.  393;  Beg.  v.  MlUer, 
6  Cox.  Cr.  Cas.  S64.  If  the  receiver  lias  ob- 
tained absolute  control  over  the  property  In 
the  hands  of  the  thief,  so  that  the  goods  will 
be  forthcoming  If  he  so  order,  and  the  re- 
ceiver arrange  to  have  the  goods  delivered  In 
his  presence  to  the  agent  of  the  owner  for  a 
reward,  and  they  are  so  delivered,  the  evi- 
dence of  possession  and  control  has  been  held 
sufficient  to  Justify  the  sutHulsslon  of  that 
question  to  the  Jury.  R^.  v.  Smith.  6  Cbx, 
Cr.  Cas.  664.  In  that  case  the  Jury  foui^  that 
the  property  was  under  the  absolute  coatrot  of 
the  accused.  If  the  accused  has  not  had  pos- 
session of  the  property,  and  has  not  had  con- 
trol over  the  custodian,  where  the  exclusive 
possession  remains  In  the  thieves,  there  can 
be  no  conviction  of  receiving.  Beg.  v.  Wiley, 
2  Denison.  Cr.  Cas.  87.  The  receiving  of  some- 
thing for  which  the  sttden  property  was  ex- 
changed or  the  iM»oeeda  of  its  sate  will  not 
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support  tbe  charge  of  Evceirlng  ftolen  goods, 
n.  8.  T.  Montgomery,  8  Sawy.  554,  Fed.  Cas. 
No.  1D.800;  Hex  T.  Walkley,  4  Oar.  &  P.  182. 
la  erery  case  of  this  character  It  Is  essential 
that  the  Jury  pass  apon  the  qaeatlcm  of  the 
possession  or  control  of  the  stolen  property  by 
the  accused.  Tbe  flnt  uslgnment  of  error  is 
sustained. 

"Tbe  second  specification  of  error  ofCwds 
against  mle  16,  in  that  It  mingles  the  chaige 
of  the  court  and  a  ruling  upon  the  rejection 
of  evidence,  and  cannot  be  considered. 

"The  first  assignment  tA.  error  being  well 
founded,  the  second  must  be  returned  to  the 
court  below,  to  the  end  that  the  appellant  be 
retried  upon  the  secmid  count  of  the  Indict- 
ment Judgment  reversed,  and  yenlxe  facias 
tie  novo  awarded." 

B.  B.  HcGnrdy,  Dlst  Atty..  A.  Frank  Sel^ 
aer,  and  J.  Bfarahall  Fonck,  for  the  Common^ 
wealflL.  Thomas  H.  Capp,  fttr  appellea. 

FELU  J.  For  the  reasons  stated  In  the 
opinion  of  the  superior  court,  the  mere  proof 
of  an  unexecuted  Agreement,  entered  Into 
after  a  larceny  has  been  committed,  to  par- 
ticipate In  the  sale  of  the  goods  known  to 
have  been  stolen,  is  not  in  Itself  sufficient  to 
sustain  a  conviction  for  receiving  stolen 
goods.  But  we  do  not  concur  In  the  view 
that  the  part  of  the  charge  excepted  to  limit- 
ed the  Jury  to  the  facte  stated  therein,  and 
that  the  only  question  raised  by  the  assign- 
ment is  whether,  under  the  facts  stated,  a 
conviction  would  be  Justified.  It  was  In- 
tended by  the  Instruction  to  state  facts 
which  the  Jury  must  find  In  order  to  convict, 
but  these  facts  were  to  be  considered  in  con- 
nection with  other  facts,  which  were  either 
admitted  by  the  defendant  or  not  disputed. 
That  the  goods  were  carried  in  a  vehicle  over 
which  the  defendant  had  entire  control,  to 
the  place  where  they  were  sold,  and  that  he 
was  present  at  the  sale,  was  not  in  dispute. 
He  had  custody  and  control  of  the  goods,  and. 
If  from  the  conduct  of  the  parties  his  guilty 
knowledge  and  participation  In  tbe  sale  were 
found,  his  guilt  of  the  crime  charged  was 
established.  This  part  of  the  charge  Is,  how- 
ever, open  to  the  objection  that  it  states  as 
an  established  fact  In  the  case  a  matter 
which  was  the  subject  of  the  most  serious 
controversy  at  the  trial,  and  upon  which  tbe 
guilt  or  Innocence  of  the  defendant  in  the 
minds  of  the  Jury  wonld  depend  to  a  great 
extent  Whether  the  defendant  Light  as- 
sisted In  taking  the  turkeys  to  the  buggy  was 
the  most  important  question  In  the  case  in 
determining  his  guilt  If  he  assisted  In  this 
act  his  conduct  at  the  time;  shown  by  the 
same  testimony,  together  with  his  denial, 
and  Us  fabrication  of  an  entirely  different 
account  of  tbe  matter,  left  little  room  for 
donbt  If,  as  he  testified,  the  turkeys  were 
placed  in  tbe  buggy  by  ShoU  during  his  ab- 
sence and  without  his  knowledge,  the  case 
against  him  was  much  weakened.  The  state- 


ment that  If  "at  any  time  betweoi  the  ttme 
they  took  these  turkeys  to  the  buggy,"  etc., 
was  an  assumption  by  the  court  of  a  fact 
which  had  not  been  established  by  testi- 
mony. This  was  certainly  injurious  to  tbe 
defendant  To  what  extent  it  prejudiced  his 
ease  It  is  impossible  to  say.  It  is  enough 
that  It  may  bare  done  so.  TtM  Judgment  la 
aiUrmed. 


(136  Pa.  190) 

FOOTS  et  bL  V.  AMERICAN  PBODUOT  CO. 
(Supreme  Court  of  Peonsylvania.    March  26, 

1900.) 

TKIAIi  C0UR1V-8TA1VHBNT  OF  RaABON&-<X>I.- 
USION-BICTCLS  AMD  TBUUI— NSQUOBNCB. 

1.  The  court  ahonld  atate  reasons  for  its  ac- 
tion, where  it  i^ves  blndine  instructtoDs,  or  re- 
fuses to  take  off  a  compulsory  nonsDlL 

2.  Tlie  rider  of  a  bicycle  hanne,  under  an  or- 
dinance and  Act  April  ^  1889,  tiie  same  right 
subject  to  the  same  restrictions,  as  one  driving 
a  team,  to  tbe  riebt-band  side  of  the  street, 
be  need  not  take  the  other  side  for  an  ordinary 
team,  under  tbe  exception  to  the  law  of  the 
road,  that  a  light  velucle  must  give  way  to  a 
heavily  laden  wagon. 

3.  Inough  one  ridiDg  a  bicycle  on  the  right- 
hand  side  of  a  street  sees  a  team  on  a  cross 
street  approachlcg  the  same  comer  as  himself, 
he  has  the  right  unless  he  can  also  see  that  it 
is  too  close  to  the  curb  to  permit  him  to  pass, 
to  assume  that  tbe  team,  if  It  turns  on  the 
street  will  keep  to  the  right  so  that  he  can 
pass  between  the  wagon  and  the  cnrb;  and  if. 
acting  on  thia  assumption,  without  any  fatdt 
on  his  part  he  is  placed  in  a  dangerous  positioB 
by  ttie  negligence  of  the  driver,  oe  is  not  neg- 
ligent ts  matter  of  law,  in  attemptkiK  to  pre- 
vent a  collision  by  backHpedaling,  m  doing 
which  his  right-hand  pedal  strikes  the  curb, 
and  be  is  thrown. 

4.  A  city  ordinance  requiring  teama  to  drive 
on  the  rignt<hand  dde  of  the  street  theoa^  not 
In  itself  avldeace  of  negUgMce  of  tme  orlvtaiK 
on  the  other  side,  may  be  considered,  with  other 
evidence,  on  the  question. 

Appeal  from  court  of  common  irieu,  Phila- 
delphia county. 

Action  by  George  Foote  and  Boijainlit 
Foote,  a  minor,  by  his  fttther  and  next  friead, 
George  Foote,  against  the  American  Prodnet 
Company.  From  a  Judgment  on  a  v^dlct 
directed  for  defendant,  plaintiffs  appeaL  Re- 
versed. 

Richard  G.  Dale,  for  i^dlaBtiL  Uaqilfie 

W.  Sloan,  for  appellee. 

MBSTBBZAT,  J.  The  evidence  on  the 
part  of  tbe  plaintiffs  tended  to  establish  tbe 
following  facts:  On  the  afternoon  of  Sep- 
tember 1,  1897,  Benjamin  Foote,  one  of  Vie 
plaintiffs,  a  boy  of  12  ye&rs,  was  riding  a 
bicycle  on  the  east  side  of  Seventeenth  street 
In  the  city  of  Pblladelpbla.  He  had  been  on 
an  wrand  for  his  mother,  and  came  from 
Pine  street,  and  was  going  north  towards 
Spruce  street  Edward  H.  Cloud,  Esq.,  came 
out  of  De  Lancey  street  which  Is  a  short 
distance  south  of  Spruce  street  on  a  bicycle, 
and.  followed  him  on  the  east  side  of  tbe 
street  at  a  distance  of  50  or  75  feet  As  the 
boy  neared  the  foot  crossing  at  the  oocner  <tf 
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Seventeentb  ud  Spmce  streetB,  he  met  the 
garbage  wagon  of  the  aefendant,  and  waa 
fltrnck  by  It,  or  was  thrown  by  trying  to 
sare  himself  In  dismounting,  and  fell  with 
his  left  foot  under  the  rear  wheel  of  the 
wagon.  The  wheel  passed  over  his  foot,  1b- 
Olctlng  serere  Injuries.  The  boy  was  riding 
at  an  ordinary  rate  of  speed*  and  rang  his 
bell  as  he  approached  Spruce  street  The 
garbage  wagon  was  a  four-wheeled  Tefalcle, 
drawn  by  one  horse.  It  came  west  on  Spruce 
street,  and  turned  south  at  the  southeast 
comer  of  Spruce  and  Seventeenth  streets, 
"hugging  the  curb,"  and  so  dose  thereto  that 
the  boy  could  not  pass  between  It  and  the 
curb.  The  wagon  made  an  angle  of  about 
46  degrees  with  the  east  curb  line  of  Seren* 
teenth  street,  and  the  horse  was  more  nearly 
parallel  with  the  street;  the  apparent  Inten- 
tion of  the  drirer  being  to  proceed  south 
along  the  east  side  of  Seventeenth  street 
At  or  near  the  street  crossing  the  boy  first 
saw  the  wagon,  which  was  then  directly  in 
front  of  him,  and  he  Immediately  began  to 
check  his  speed  by  back-pedaling.  In  thus 
attempting  to  prevent  a  collision  with  the 
wagon  and  to  dismount,  the  ri^t  pedal  of 
his  bicycle  struck  the  curb,  and  he  was 
thrown  to  the  left,  under  the  left  rear  wheel 
of  the  wagon.  When  the  wagon  turned  into 
Seventeenth  street,  the  horse  was  going  at  a 
moderate  rate,  and  was  stopped  a  few  feet 
from  the  place  of  the  accident  When  the 
tHXf  first  saw  the  wagon,  the  rear  wheel  was 
not  clear  of  the  Seventeenth  street  curb,  but 
when  It  ran  oror  bis  ftmt  it  was  about  two 
feet  from  the  curb.  An  ordinance  of  the  dty 
of  Philadelphia,  aiwroved  Tebmary  2,  1807, 
pTOTides  that  "all  persons  driving  or  riding 
apon  the  streets  or  highways  of  the  d^, 
whether  on  horseback,  in  carriages,  wagons, 
or  othw  vebicfefl,  or  upon  bicycles,  tricycles 
or  other  mechanical  contrivances,  shall  at 
•U  times  drive  on  the  road  upon  the  right 
Bide  of  the  street  or  highway,  and  shall  pass 
all  Tehldee  traveling  in  the  opposite  dlrec- 
tloD  by  driving  or  riding  to  the  right  of  such 
vehlde  or  pass  all  vehides  travdlng  in  the 
same  direction  by  driving  or  riding  to  tiie 
1^  of  such  vehicles." 

At  the  conclusion  of  the  plaintiffs*  testi- 
DMHiy.  the  court  directed  the  jury  to  rendw 
a  verdict  for  the  defendant  No  reasons  were 
assigned  for  the  action  of  the  court;  and  the 
record  Is  equally  silent  as  to  the  reason  for 
tbe  refusal  of  a  new  trial.  Where  binding  Is- 
stmctlons  are  given  to  tbe  Jury,  or  where 
tbe  court  refuses  to  take  off  a  compulsory 
nmisnlt,  the  reasons  for  this  action  of  Uie 
court  should  be  at  least  briefly  stated.  This 
Tery  frequently  would  prevent  an  appeal,  by 
enabling  the  counsel  to  see  the  correctness 
of  the  court's  position;  and.  if  an  aroeal 
should  be  taken.  It  would  aid  very  materially 
tbe  appellate  court,  tm  well  as  counsel,  in  an 
intelligent  review  of  the  case.  Tbe  action  of 
tbe  court  in  giving  binding  Instructions  to 
4ia  Jury  te  find  for  tbe  defendant  ma  only 


be  smtained  upon  the  ground  that  the  evi- 
deuce  failed  to  dlsdose  negligence  on  the 
part  of  the  driver  of  the  wagon,  or  that  It 
established  negligence  on  the  part  of  the  boy. 
The  rights  and  duties  of  the  boy  and  the 
driver  of  the  garbage  wagon  on  the  high- 
ways of  the  dty  were  redprocaL  Each  was 
required  to  obey  the  law  of  tbe  road,  and  to 
conform  to  Ite  requirements.  "By  the  law  and 
the  custom  of  the  land.  It  Is  the  duty  of  per- 
sons traveling  in  wagons  or  other  vehicles, 
meeting  each  othw  on  the  public  road,  to  pass 
on  the  right-hand  side  of  the  road.  *  •  * 
This  law  or  custom  applies  to,  and  Is  Intended 
to  regulate  the  duty  and  conduct  at,  those 
traveling  on  the  road,  as  between  them- 
sdvea"  Grier  v.  Sampson,  27  Pa.  St  ISa 
The  evidence  In  the  case  at  bar  did  not  Jus* 
tify  the  court  In  declaring,  as  a  matter  of 
law,  that  the  boy  was  vrithln  tbe  well-recog- 
nized exception  to  the  rule  stated,— that  a 
light  vehlde  or  bicycle  must  give  way  to  a 
heavily  laden  wagon.  There  was  no  apimr- 
ent  necessity  here  for  the  application  of  this 
exception  to  the  rule.  Under  the  act  of  April 
23. 1868,  the  boy  had  the  same  ri^t;  and  was 
subjected  to  the  same  restrictions,  in  the  use 
of  his  bicycle,  as  a  person  using  a  carriage 
drawn  by  a  horse.  That  he  was  riding  the 
bicycle,  therefore,  did  not  deprive  him  of  the 
protection  of  the  law  of  the  road,  but  require 
ed  the  driver  of  the  garbage  wagon  to  ac- 
cord  to  him  tbe  same  privileges  and  rights  In 
the  street  as  though  he  were  using  a  car* 
rlage.  In  passing  north  along  tbe  east  side 
of  Seventeenth  street  the  boy  was  where  he 
had  a  right  to  be.  and  where.  If  traveling  on 
the  street  In  that  direction,  the  law  of  the 
road,  as  well  as  the  city  ordinance,  required 
him  to  be.  When  the  collision  occurred,  the 
driver  was  turning  his  wagon  around  the 
southeast  comer  of  Spruce  and  Seventeenth 
streets,  and  the  plaintiffs  claim  that  It  was 
with  the  lutention  of  going  south  on  the  esst 
side  of  the  street  When  no  one  was  ap- 
proaching with  a  desire  to  pass  him  vrith  a 
vehicle,  the  driver  bad  tbe  right  to  use  any 
part  of  the  street  not  occupied  by  another; 
yet  when  he  turned  abruptiy  on  Seventeenth 
street  to  the  manner  shown  by  the  testi- 
mony, he  was  taking  the  chance  of  a  colll- 
Bltm  with  other  travelers  going  north  on  that 
street  whose  rigbte  at  that  place  were  su- 
perior to  hla  Whether  the  boy  could  have 
seen  the  wagon  on  the  street  In  time  to  pre- 
vent the  collision,  as  claimed  by  the  defend- 
ant was  not  for  the  court  to  determine,  nn- 
iee  the  drcnmstances  shown  by  the  testi- 
mony. Nor  was  It  fw  the  court  to  say  tbat 
bis  effort  to  free  himself  from  his  danger 
was  a  negligent  act  contributing  to  bis  li^ 
Jury.  Kv&a  If  be  saw  the  wagon  on  Spruce 
street  as  he  approached  the  cwner,  unless. he 
could  also  see  that  It  was  too  dose  to  the 
curb  to  permit  him  to  pass,  be  liad  a  right 
to  assume  that  the  driver,  If  be  did  turn  on 
Seventeentb  street  would  keep  to  the  right 
so  tbat  be  could  pass  betwera  the  wagmi  and 
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the  curb.  This  wu  the  rule  of  the  road,  and 
he  had  a  right  to  act  on  the  expectation  that 
the  driver  would  observe  It  Baker  t.  Fehr, 
97  Pa.  St  70.  If,  acting  on  this  assumption, 
without  any  fault  on  his  part  the  boy  was 
placed  In  a  dangerona  position  by  the  negli- 
gence or  careleisness  of  the  driver,  he  win 
not  be  held  to  the  same  strict  measure  of 
care  as  under  ordinary  circumstances,  In  at- 
tempting to  relieve  himself  from  a  perilous 
situation. 

We  are  of  opinion  that  the  case  should 
have  been  submitted  to  the  Jury,  with  prop- 
er instructions  as  to  the  rights  and  duties  of 
the  itarties  at  the  time  of  the  accident  The 
facta  developed  by  the  plaintiffs'  evidence 
did  not  warrant  ttie  court  In  saying,  as  a 
matter  of  law,  that  there  was  no  negligence 
on  the  part  of  the  defendant  or  that  the 
boy's  negligence  contributed  to  his  injuries. 
The  facts  of  the  case,  and  tte  Inferences  to 
be  drawn  therefrom,  were  clearly  for  the 
Jury. 

The  objection  by  the  defendant  to  the  dty 
ordinance  offered  In  evidence  by  the  plain- 
tiffs was  not  well  taken.  While  the  ordi- 
nance In  Itself  was  not  evidence  of  negli- 
gence, It  may  be  considered,  with  other  evl< 
deuce,  In  ascertaining  whether  the  defendant 
was  guilty  of  negligence.  Lederman  v.  Rail- 
road, 16C  Pa.  St  lis,  30  AU.  725.  The  Judg- 
ment is  reversed,  and  a  venire  facias  de  novo 
Is  awarded. 


(US  Pa.  m 

WOLF  T.  PENNSYLVANIA  R.  CO.  et  al. 
(Supreme  Court  of  Pennsylvania.    March  12, 
1900.) 

CORPORATIONS— 8ITIT  BY  STOCKHOUIER— 
REFBRENGB. 

1.  A  bill  by  a  stockholder  of  a  lessor  corpora- 
tion against  the  lessee  for  an  accounting  does 
not  show  the  right  of  plaintiff  to  maintain  it;  it 
sot  showiDg  an  applicatlOD  to  the  directors  to 
bring  it  and  refusal  by  them,  and  a  subsequent 
effort  to  secure  plaintilTs  rights  through  meet- 
ings of  the  stockholders;  and  this  not  being 
excused  by  an  averment  of  collusion,  in  that 
the  lessee  is  the  owner  of  a  majority  of  the 
shares  of  the  lessor,  and  that  the  lessee  elects, 
and  controls  the  action  of.  the  lessor's  officers, 
who  have,  therefcHv,  allowed  themselves  to  be 
"k^  in  absolute  Ignorance  of  its  badness"; 
the  charge  not  resting  on  any  acts  averred,  but 
on  an  Inference  that  bj  reason  of  the  circum- 
stances of  their  election,  the  directors  will  vio- 
late their  dnty  and  commit  a  breach  of  trust 
and  there  being  no  anch  presumption. 

2.  A  provision  In  a  lease  hj  a  corporation  for 
a  reference  in  case  of  differences  between  the 
parties  in  relation  thereto  is  not  void  because 
the  lessee  owns  a  nuijoritr  of  the  stock  of  the 
lesso^  and  cannot  be  avoided.  In  a  snit  by  a 
stockholder  of  the  lessor  to  assert  Its  rights 
against  the  lessee,  on  any  presumption  that 
the  officers  of  the  lessor  and  lessee  would  col- 
iQ^vely  select  referees  favorable  to  the  lessee, 
and  that  they  would  decide  in  favor  of  the  les- 
see,- regardless  of  the'facts. 

8.  Notwithstanding  general  allegations  of 
frand,  a  salt  for  an  account  cannot  be  maintain- 
ed by  a  stockholder  of  a  lessor  corporation 
against  the  lessee  on  general  equitable  prin- 
cvles,  ignoring  the  contract  of  lease,  though  the 
lessee,  before  and  after  the  lease  was  made^ 


owned  a  majority  of  the  atot^  «<  tt«  lewnr; 
it  having  been  ratified,  with  knowledge  of  tbat 
fact  by  a  large  majority  of  the  other  stock- 
holders, and  not  having  been  questioned  by  any 
of  them,  other  than  plaintiff,  during  its  exist- 
ence of  27  years. 

Appeal  from  court  of  common  plena,  Phila- 
delphia county. 

Suit  by  Edward  Wolf  against  tiie  Penns^- 
vania  Railroad  Company  and  others.  Decree 
for  plaintiff.  Defendants  amteal.  Bevexsed. 

David  W.  fibers,  for  ^ipdlanti.  Jamen 

W.  M.  Newlln,  for  appellee. 

UlTCUELL,  J.  In  January,  1870,  the 
P^nsylvania  and  the  Philadelphia  &  Erie 
Railroad  Companies,  which  had  been  operat- 
ing together  under  an  arrangement  made  in 
1862,  entered  into  an  agreement  of  lease,  with 
spedflc  provisions  for  monthly  and  annual 
accounts  by  the  operating  lessee,  and  for  the 
mode  of  aetUement  of  differences  which 
should  arise  upon  matters  In  relaUm  to  the 
lease.  In  February,  1892,  the  plaintiff  bought 
stock  in  the  Philadelphia  &  Erie  Company; 
and  In  February,  1U88,  he  filed  the  present 
bill,  charging  the  lessee  company  with  fraud- 
ulent retention  of  the  Income  and  profits  of 
the  lessor,  manipulation  of  the  accounts  so  as 
to  conceal  the  real  facta.  Improper  control  of 
the  lessor  company  by  means  of  ownership 
of  a  majority  of  the  shares  of  stock,  excessive 
charges  for  Its  own  services,  and  other  ill^al 
conduct,  and  finally  charging  the  plaintiff's 
own  company,  the  lessor,  with  fraudulent  col- 
InsiiHi  In  the  matters  complained  of.  The  bill 
then  asks  for  accounts  of  a  large  number  of 
matters  from  1870  to  1806,  inclusive,  the  ap- 
pointment of  a  receiver,  and  the  payment  to 
him  by  the  lessee  of  the  surplus  receipts,  over- 
charges, etc.,  when  ascertained.  'The  bill,  be- 
ing demurred  to,  was  amended  1^  setting 
forth  the  date  of  plalntlCTs  purchase  of  his 
stock,  and  limiting  his  prayers  for  account  to 
the  years  1894^^6  instead  of  1S70^.  The 
demurrer  to  the  amended  bill  was  overruled, 
and  Judgment  entered  pro  confesso  for  de- 
fault of  answer. 

The  first  matter  for  consideration  Is  the 
status  of  the  plaintiff  to  maintain  sncb  a  bllL 
It  Is  a  bill  to  assert  rights  of  the  corporation, 
and,  therefore,  must  ordinarily  be  brought  by 
the  corporation  Itself.  The  right  of  an  Indi- 
vidual stockholder  to  act  for  the  corporation 
Is  exceptional,  and  only  arises  on  a  clear 
showing  of  q>edal  circumstances,  among 
which  Inability  or  unwillingness  of  the  corpo- 
ration itself,  demand  upon  the  regular  corpo- 
rate management  and  refusal  to  act  are  Im- 
perative requisites.  And  tha  r^aal  by  tlw 
corporate  management  must  appear  afflnna- 
tively  to  be  a  disregard  of  duty,  and  not  an 
error  of  Judgment— a  nonperformance  of  a 
manifest  official  obligation.  amonntfDg  to  a 
breach  of  trust  Beach,  Priv.  Corp.  {  878. 
There  must  be  averred  and  proved  an  actual 
application  to  the  directors,  and  a  refusal  by 
them  to  bring  suit  or  to  allow  plaintiff  ts 
do       In  the  ooiporata  name;  and.  where 
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mlacondnct  of  the  dliecton  themselTea  Is  al- 
leged, ttae  bill  miut  Bbow  an  effort  to  lecnie 
plaintiff's  rights  through  meetings  of  the  cor- 
poration. Id.  8S  882.  8Sfi.  'The  shareholder 
should  set  forth  In  his  bill  the  efforts  that  he 
has  made  to  Induce  the  corporation  to  act  In 
the  matter,  should  allege  Its  refusal  or  fail- 
ure to  sue,"  and  "facta  showing  that  he  has 
left  undone  nothing  which  In  reason  he  might 
hare  done  to  prerall  on  the  corporate  man- 
agement to  bring  the  action."  Tayl.  Corp.  S{ 
138.  140.  See,  also,  Mor.  Corp.  S|  211,  244. 
In  these  requirements  the  bill  admittedly  fails. 
But  plaintiff  relies  on  bis  averments  of  col- 
lusion by  the  directors  of  the  lessor  company 
to  excuse  the  absence  of  demand  upon  them. 
The  authorities  are  agreed  that,  tf  It  suflS- 
clently  appears  Uiat  a  demand  vould  be  use- 
less. It  need  not  be  made.  Beach,  Prlv.  Corp. 
I  866.  The  arerments  of  collusion  relied  on 
by  plaintiff  are  that,  as  the  lessee  is  the  owner 
of  a  majority  of  the  shares  of  the  lessor,  the 
former  elects  and  controla  the  actloa  of  the 
otUpers  of  the  latter,  who  hare,  therefore,  al- 
lowed themselres  to  be  "kept  In  absolute  Ig- 
norance of  Its  business."  The  defect  of  thia 
charge  Is  tbat  it  dees  not  rest  on  any  acts 
arerred,  but  on  an  Inference  that,  by  reason 
of  the  circumstances  of  their  election,  the  di- 
rectors wIU  violate  their  duty  and  commit  a 
breach  of  trust.  There  Is,  however,  no  pre- 
sumption that  officers  will  commit  a  breach 
of  trust  The  charge  should  rest  on  some  act, 
affirmative  or  permissive,  manifestly  In  vio- 
lation of  duty,  and  manifestly  the  result  of 
fraud,  and  not  of  erroneous  Judgment  The 
bill  to  radically  defective— First,  In  not  aver- 
ring demand  and  refusal  by  the  corporate  offi- 
cers to  bring  suit;  and,  secondly.  In  not  aver- 
ring facts  Bufflclent  to  excuse  the  want  of 
such  demand,  and  to  meet  the  requirement 
that  plaintiff  must  show  every  reasonable 
effort  to  get  the  corporation  to  act  The  de- 
fect In  this  respect  Is  explicitly  set  forth  In 
paragraph  7  of  the  demurrer:  "lliat  it  does 
not  appear  from  said  bill  tbat  the  complain- 
ant has  ever  communicated  any  fact  to  the 
directors  at  any  of  their  meetings,  or  to  the 
ahareholders  at  any  of  their  meetings,  where- 
by It  appeared  tbat  any  of  the  monthly  or  an- 
nual accounts  received  from  the  Pennsylva- 
nia Railroad  Company  under  said  lease  were 
erroneous  or  false  in  fact;  nor  does  It  a^ear 
tbat  he  has  ever  requested  either  to  proceed 
to  have  an  accomiting  on  the  basto  of  errone- 
ous accounts  rendered."  But  there  Is  a  still 
further  defect  In  the  bill,  of  the  same  nature. 
The  lease  of  1870  provides:  "Ninth.  That  U 
any  difference  shall  arise  in  relation  to  this 
eontract  and  lease  between  the  parties  hereto, 
each  AaH  select  a  referee  of  experience  and 
skill  In  railway  management  and  the  said 
referees  shall  select  another,  at  like  skill  and 
experience,  and  the  three  so  dioeen  «haU  hear 
and  dedde  such  differences;"  etc  The  bill 
alms  to  avoid  the  necessity  for  first  seeking 
relief  In  the  way  thus  expressly  agreed  upon, 
by  charging  tbat  not  only  would  the  officers 


of  both  companies  coUusIvely  select  nsferees 
favorable  to  the  lessee,  but  that  the  referees 
so  selected,  and  assumedly  the  third  referee 
chosen  by  them,  would  "decide  any  dispute 
which  baa  or  may  hereafter  arise.  In  favor 
of  the  lessee,  without  regard  to  the  facts  In- 
volved." Equity  does  not  act  on  such  strain- 
ed and  reckless  assumptions  of  fraud  In  fu- 
ture conduct  with  no  substaptla]  basis  of 
facts  to  rest  upon.  Plaintiff  further  charges 
that  "under  the  circumstances  now  existing 
between  the  lessor  and  lessee,  and  the  lessee 
controlling  the  lessor,  he  Is  advised  by  counsel, 
and  charges,  that  the  said  clause  of  the  lease 
Is  nugatory."  The  Justification  for  such  ad- 
vice is  not  disclosed,  and  Is  certainly  not  ap- 
parent The  agreement  for  reference  Is  law- 
ful, and  the  bill  itself  affords  ample  evidence 
that  the  nature  of  the  subjects  to  be  Included 
In  the  accounts  to  such  as  to  require  handling 
by  a  referee  or  other  person  "ot  experience 
and  skill  In  railway  management"  On  the 
first  ground  of  consideration,  therefore,  the 
Mil  wholly  falto  to  bring  the  case  within  the 
except! oa  which  permits  an  Individual  atoA- 
holder  to  maintain  an  action  to  enforce  the 
general  corporate  lights. 

Secondly,  the  plaintiff  In  Febmary,  1802, 
bought  stock  in  the  lessor  company,  and 
made  further  purchases  in  1803  and  1894. 
He  did  not  file  hto  biU  until  1898,  and  then 
he  demanded  an  accounting  back  to  1870. 
The  date  was  subsequently  amended  so  as 
to  begin  in  1894,  but  the  original  demand  is 
significant  of  the  reckless  disregard  of  Im- 
portant facts  with  which  the  whole  bill  is 
framed.  His  excuse  that  be  did  not  know  of 
the  matters  complained  of  until  ISM  is,  un- 
der the  circumstances,  altogether  too  vague. 
He  practically  admits  tbat  be  has  no  real 
knowledge  now.  The  management  that  he 
attacks  to  prima  facie  In  entire  compliance 
with  the  agreement  of  1870,  and  had  been 
running,  so  far  as  appears,  satisfactorily  to 
all  parties,  for  22  years  before  he  became  In- 
terested, and  28  before  he  filed  his  bill.  The 
duty  of  a  stockholder  to  move  promptly  was 
not  met  and  the  bill  might  well  have  been 
dtomlsaed  for  toches. 

But  thirdly,  passing  by  tbe  subordinate 
qnestloas  of  parties  and  delay  of  seeking  re- 
lief, the  bill  has  no  substantial  foundation 
of  fact  to  reftt  upon.  It  is  filled  vrith  char- 
ges <^  fraud  and  eonuslMi,  but  they  are  char- 
ges as  Inferences  from  very  insufficient  arer- 
ments ot  facts.  If  we  take  out  what  Chief 
Justice  Qlbson  called  the  'Mtuperatlve  epi- 
thets." there  to  nothing  left  but  the  Infer«ice 
of  fraud  drawn  from  the  general  averment 
that  the  officers  of  the  lessor  company,  being 
elected  by  the  rote  of  the  stock  held  by  the 
lessee,  are  under  the  latter's  infiuenoe.  It 
is  admitted  that  the  accounts  called  tor  by 
the  agreement  of  1870  have  been  regularly 
furnished;  tbat  neither  directors  nor  stock- 
holders have  been  asked  to  investigate  the 
good  faith  of  these  accounts,  or  furnished 
with  any  Information  which  should  Induce 
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them  to  do  M.  And,  lo  far  as  tt  !■  not  a 
flablng  bill,  for  lome  alterlor  purpose  not  dla- 
doud,  the  real  attack  it  deaires  to  make  Is 
on  the  lease  of  1S70.  This  crops  up  at  va- 
rloos  places  In  the  bill,  and  notably  In  the 
clanse  In  paragraph  16:  "Your  orator  fur- 
ther shows  that  If  the  lessor  were  not  con- 
trolled by  the  lease  of  January  1, 1870,  which 
was  fraudulently  fastened  upon  It  by  the 
lessee,  owning  a  majority  of  the  les8<«^B 
stock,  that  the  lessor  could,  at  WUllamsport, 
dellTer  all  the  freight  by  the  teesor's  com- 
pany to  that  point  to  the  Philadelphia  & 
Reading  Railway  System,  by  which  means  it 
could  deliver  all  Its  freight,  and  would  re- 
ceive from  the  Philadelphia  &  Reading  Rail- 
way System  a  proportion  of  the  through 
joint-freight  receipts,  based  ui>on  an  equal 
ton-mileage  ratio."  The  learned  Judge  be- 
low took  this  Tlew  of  the  bill,  In  reference 
to  which  he  said:  "The  plaintlfTs  bill,  how- 
ever, when  closely  scrutinized,  rests  upon  a 
somewhat  different  ground.  His  real  con- 
tention Is  that  he  is  a  minority  Btockholder 
of  the  Philadelphia  ft  Brie  Railroad  Com- 
pany: that  the  majority  Btockholder  Is  the 
Pennsylvania  Railroad  Company,  which  prac- 
tically controls  the  Philadelphia  &  Erie  Rail- 
road Company;  and  that  all  the  methods  of 
protecting  the  Interests  of  the  stockholders 
of  the  Philadelphia  &  Erie  Railroad  Company 
provided  for  by  the  contracts  between  the 
two  companies  are  Inadequate  and  Illusory, 
because  their  execution  has  been  rendered 
impossible  by  the  failure  of  parties.  The 
thought  at  the  bottcHn  of  the  bill,  therefore, 
is  that  the  acquisition  of  a  majority  of  the 
stock  by  the  Pennsylvania  Railroad  Com- 
pany In  itself  operated  to  give  to  the  minor- 
ity stockholders,  when  dissatisfied,  a  right  to 
come  Into  court,  and,  averring  with  as  much 
precision  as  practicable  why  and  bow  their 
reasonable  expectations  of  profit  have  not 
been  realized,  demand  an  account  upon  gen- 
eral equity  principles,  and  not  upon  the 
bads  of  contract"  He  therefore  concluded, 
though  apparently  not  without  hesitation, 
that  the  averments  of  fraud  In  the  bill  were 
sufficiently  direct  and  specific  to  be  sustain- 
ed on  demurrer.  This  view,  however,  falls 
to  give  their  due  weight  to  the  facts  that 
the  lease  of  1870  was  made  after  the  lessee 
bad  acquired  the  majwity  of  stock  In  the 
lessor;  was  ratified,  with  knowledge  of  that 
fact,  by  a  large  majority  of  the  other  stock- 
holders; and  has  not  since  been  questioned 
by  anj  of  such  other  stockholders,  during  a 
period  of  more  than  27  years.  Contract 
rights  snd  the  Judgment  of  the  majority  are 
not  to  be  lightly  set  aside,  on  complaint  by 
a  single  stockholder  or  even  a  considerable 
minority,  where,  as  here,  the  specific  causes 
of  complaint  set  out  do  not  clearly  appear 
to  be  fraudulent  even  though  so  charged  in 
grawal  terms,  and  are  quite  as  consistent 
with  the  exercise  of  sn  honest,  though  differ- 
ent Judgment  Decree  reversed,  demurr^ 
sustained,  and  bill  dismissed,  with  costs. 
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JBBinN  St  at  T.  BIjUOIT  at  aL 

(Saprsme  Ooort  of  PennsylTaiila.    Ifarcdh  90^ 

ISOO.) 

PAHOL  HKCHANOB  OF  UNin-BVIDKKC>- 

BOUNDARIBS—POSSBSSION. 

1.  To  eBtabllsh  a  parol  exchange  of  lands, 
It  is  neoesBary  onl^  that  the  tmna  of  the  sgrce- 
meat  be  shown  with  precision,  and  that  the  evi* 
dence  to  support  it  cany  oonvictlon,  to  a  moral 
certainty,  of  Its  troth.  Absolate  certainty  is 
not  reqoired,  and  a  mere  conflict  In  the  testi- 
mony will  not  condenm  it,  provided  that  oat  of 
all  of  It  the  facts  relied  on  emerge  with  z^ason- 
able  dlBtinctnesB  and  certainty. 

2.  The  bouDdarieB  are  fixed  with  saffldent 
certainty  where  two  persons,  having  adJt^Qiag 
landB  lying  on  both  sides  of  a  stream,  make  a 
parol  exchange,  and  agree  that  one  uall  own 
the  land  on  a  certain  side  of  the  stream*  and 
the  other  the  land  on  the  other  side. 

3.  Where  there  la  parol  exchange  of  coal 
lands,  one  of  the  parties  who  proceeds  to  inine 
the  land  received  hlm  does  not  abandon 
possession  by  temporarily  stopping  the  extM- 
Bion  of  his  operations  on  a  notice  from  the  oth- 
er disputing  his  rights. 

4.  In  case  of  a  parol  exchange  of  lands, 
where  the  evidence  snows  a  clear,  nneqnivocal, 
and  complete  taking  poBsession  by  one  of  the 
parties  of  the  land  received  by  him,  less  evl- 
dence  will  be  necessary  to  show  a  posse^on  by 
the  other  of  the  lands  recraved  by  him. 

Appeal  from  court  (ft  common  pleas,  lAck- 

awanna  county. 

Suit  by  John  Jermyn  and  another,  iiartners 
BB  Jermyn  &  Co.,  against  Henry  Prick  and 
others,  partners  as  Elliott  McOture  &  Ca 
Decree  for  defendants.  lialntlfCs  appeal. 
Affirmed. 

The  opinion  of  the  conrt  bdow  la  w  fol- 
lows (Archbald.  P.  J.): 

"Had  the  defendants  demurred  to  the  bEH, 
or  set  up  In  their  answer  what  they  now 
claim  that  It  was,— a  mere  substitute  tor  an 
action  at  law,— the  question  of  our  Jurisdic- 
tion might  have  been  a  serious  one.  The 
whole  basis  of  the  bill  Is  the  alleged  nnlaw- 
ful  mining  by  the  defendants  of  the  plain- 
tiffs' coal.  This  is  charged  to  be  a  trespass, 
as  it  would  'be;  and  the  plalntlffa,  on  the 
strength  of  It  even  go  so  far  as  to  demand  the 
penalty  of  treble  damages  given  by  the  stat- 
ute (Act  May  a  1876;  P.  U  142),  whicb,  as 
has  many  times  been  held,  are  only  recover- 
able in  an  action  of  trespass  wbore  thej  are 
specially  declared  tor.  Hughes  v.  Stevens. 
36  Pa.  St  320;  Falrchlld  v.  Fomace  Go..  12B 
Pa,  St  480,  18  Atl.  443,  444;  Tecum  v.  Zah- 
ner,  162  Pa.  St  468,  2»  Atl.  TIB.  With  this 
cast  glvm  to  it  the  prayer  for  an  injunction 
to  prevent  further  trespasses  would  hardly 
save  the  bill,  particularly  If  the  defendants, 
in  answering,  had  asserted  title  to  the  coal, 
as  they  do;  for,  even  if  the  court  had  an- 
tliority  to  enjoin  threatened  future  treqiass- 
es,  this  would  not  draw  Jurisdiction  to  re- 
dress those  already  committed,  as  to  whicb 
an  action  would  clearly  lie.  Nor  would  the 
suggestion  of  the  need  for  dlscoveiy  be  ntffl- 
clent  1  Story,  Bq.  Jnr.  1 72  et  seq.  Otherwise, 
every  legal  cause  of  actloo  eonld  be  brought 
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wltUD  tbe  cc^cnlsance  ft  conrt  of  •qoltr 
meralar  hj  adding  socb  a  prayer.  Id.  i  74a 
And  It  has  accordingly  been  held  that  where 
tbe  transfer  of  a  purely  legal  cause  of  ac- 
tion into  equity  Is  sought  on  the  plea  of  need- 
ing a  discovery,  and  an  answw  has  been  filed 
denying  the  material  averments  of  the  bill, 
the  court  will  dlsmtas  the  bill  and  remit  the 
plaintiff  to  his  legal  remedy.  Ferguson  t. 
Waters,  S  Bibb,  308.  And.  fnrther  than  this. 
If  this  be  a  blU  to  enforce  the  penalty  of 
treble  damages  given  by  the  statute,  as  the 
plaintllfB*  counsel  strenuously  contend  that 
It  may  be  and  should  be  treated,  a  discovery 
in  aid  of  a  penalty  Is  practically  unheard  of: 
2  Story.  Sq.  Jur.  1 1491;  Story,  Bq.  PI.  |{  575. 
597.  Nor,  again,  would  the  bill  seem  to  be 
sustainable  on  the  plea  that  tbe  rights  of 
tbe  respective  parties  as  to  the  S2-acre  tract 
need  equitable  consideration,  which  has  also 
been  urged  in  supiwrt  of  It;  for  the  mining 
rights  of  the  defendants  under  the  supple- 
mental lease  to  Koemer,  and  how  fax  they 
extend,  are  purely  legal  questions,  which  are 
Involved  In  no  serious  difficulty.  A  jury,  on* 
der  proper  Instructions,  could  decide  whether 
the  defendants  bad  exceeded  tbem,  and 
thereby  trespassed  on  the  rights  of  tbe  plain- 
tiffs, aa  well  as  we  could  by  ourselves,  sit 
ting  as  chancellors.  None  of  these  grounds, 
therefore,  as  it  would  seem,  would  be  avail* 
able  In  aid  of  our  Jurisdiction,  If  the  main 
purpose  of  the  bill  was  not  within  It  These 
matters,  however,  only  come  up  Incidentally, 
and  we  touch  upon  them  merely  for  the  sake 
of  showing  that,  if  there  was  a  lack  of  Juris- 
diction such  as  Is  now  avm%d.  It  lay  upon 
the  surface,  and  It  was  thns  the  duty  of 
counsel  to  promptly  take  advantage  of  It. 
either  by  demurm,  by  suggestion  In  tbe  an- 
sww,  or  by  motion  to  dismiss,  made  at  aa 
early  a  stage  as  possible  in  the  proceedings. 
But  In  neither  of  these  ways  was  tbe  Juris- 
diction challenged.  An  answer  was  put  In 
which  denied  tbe  trespass,  and  asserted  title 
to  the  coal  taken  by  a  parol  exchange  with 
the  plaintiffs,  duly  carried  out  by  possessltm 
taken;  and  upon  the  Issues  thns  raised  the 
case,  under  the  equity  rules  then  prevaJUng, 
was  referred  to  the  master,  whose  report  Is 
before  us.  His  appointment  bears  date  July 
8,  1883.  and  the  hearing  before  blm,  though 
not  begun  until  October  28.  1881,  was  pro- 
ceeded with  for  nearly  a  year,— until  Septem- 
ber 11.  188CS,— when  both  plaintiffs  and  de- 
fendants had  substantially  put  In  all  their 
testimony,  before  it  was  suggested,  by  a  mo- 
tion to  dismiss  filed  with  the  master,  and 
now  urged  upon  us,  that  there  was  a  com- 
plete remedy  at  law,  and  that  the  bill  as 
claimed  was  merely  an  action  of  trespass  Id 
disguise.  This  was  altogether  too  late  to  be 
effective.  It  was  argued  by  the  learned  coun- 
sel for  the  defendants  that  the  motion  was 
made  as  soon  as  it  waa  manifest  that  the 
prayer  for  a  discovery  was  not  to  be  relied 
upon,  but  this  is  not  borne  out  by  the  rec- 
ord. The  case  was  In  its  last  stages.  The 


bill  had  been  pending  for  onr  two  yeuB,  and 

at  the  expenditure  of  a  great  deal  of  time 
and  effort  the  proofs  had  all  been  practically 
produced  and  laid  before  the  master.  On  all 
the  authorities,  the  case  must  now  be  car- 
ried to  the  end,  unless  It  is  so  clesrly  beyond 
our  Jurisdiction  that  we  would  be  bound  to 
dismiss  It,  whatever  stage  it  had  reached. 
Notwithstanding  anything  that  we  have  said, 
we  do  not  regard  it  as  so  devoid  of  all  the 
elements  of  equl^  Jurisdiction.  In  Drake  v. 
lacoe,  167  Pa.  St  17,  27  AtL  538,  a  bUl  waa 
sustained  by  the  supreme  court,  after  being 
dismissed  by  this  court,  which  was  little 
more  than  an  action  of  assumpsit  for  roy- 
altiee  on  so  many  tons  of  coal  mined;  and 
in  Bierboww's  Appeal.  107  Pa.  St  14.  Brush 
Electric  Light  Co.*s  Appeal.  U4  Pa.  St  674. 
7  Atl.  784,  and  Conemaugh  Gas  Co.  v.  Jack- 
son Farm  Gas  Co.,  186  Pa.  St  443,  40  AtL 
1000.  It  Is  declared  that  Jurisdiction  In  equl^ 
may  be  taken  solely  on  the  ground  that  it  la 
the  moat  convenjentremedyfora  Just  disposi- 
tion of  tbe  questions  Involved.  In  the  caae 
before  us,  aa  it  Is  now  developed,  the  de- , 
fense  made  la  a  parol  exchange  ot  lands,  so 
far  consummated  that  nelthw  party  should 
be  permitted  to  recede  from  It  This  is  an 
equitable  defense;  the  title  so  acqolred  being 
In  avoidance  of  the  statute,  and  dependent 
upon  the  exception  ingrafted  onto  It  by  tbe 
courts.  While  this,  no  doubt  would  have 
been  available  to  the  defendants  had  the  case 
been  proceeded  with  at  law.  yet  It  is  peculiar- 
ly appropriate  for  a  chancellor  to  deal  with 
the  equitable  doctrine  so  appealed  to,  and  de- 
termine whether,  under  all  tbe  evidence,  It  Is 
applicable,  and  this  fully  Justifies  the  re- 
tention by  the  court  of  the  grasp  over  the 
case  which  the  defendants  have  permitted  us 
to  obtain. 

"Having  disposed  In  this  way  of  tbe  pre- 
liminary questlra  of  our  Jurisdiction,  we  may 
now  turn  to  the  exceptions  which  go  to  the 
merits.  Fw  reasons  which  will  he  more 
evident  when  we  come  to  discuss  the  defend- 
ants* side,  we  cannot  sustain  any  of  those 
which  have  been  filed  by  tbe  plaintUts.  As 
to  the  matters  there  complained  of,  the  re- 
port of  the  mastw,  with  one  exceptlm,  sufil- 
ciently  Justifies  itself.  He  has  disposed  with 
evident  care  and  circumspection  of  the 
questions  Invtrfved.  and  his  conclusions  are 
to  be  given  more  than  ordinary  weight  In 
consequence.  So  f a^  as  poMtblBi  ire  shall 
sustain  tbem. 

"It  Is  contended  that  the  permission  which 
it  Is  conceded  was  given  by  the  plaintiffs  to 
mine  the  coal  on  the  Delaware.  Lackawanna 
&  Western  tract  if  no  more  than  a  pared 
license,  as  found  by  the  master,  was  revo- 
cable at  the  will  of  the  parties  granting  It 
But  this  argument  loses  sight  of  the  fact  that 
the  defendants,  even  if  this  was  their  only  au- 
tborlty  tor  mining  as  they  have^  have,  ex- 
pended on  the  strength  of  It  a  large  amount 
of  money  and  effort  In  extending  their  gang- 
ways and  workings  to  reach  and  get  out  the 
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coaJ,  and  they  are  not  to  be  ent  off  when  thej 

are  about  to  realtee  the  beneflta,  at  the  men 
BajrBo  of  tboae  who  hare  allowed  them  to  go 
on.  All  the  authorities  upon  Uie  subject  In 
this  state  maintain  that  the  pwmlssioa  under 
such  clrcumatanees  Is  ■  IrreTocable,  <m  the 
principle  of  estoppel.  Le  Ferre  t.  Le  Ferre, 
4  Serg.  it  R.  241;  Rerlck  t.  Kern,  14  Serg. 
&  R.  267;  McKinip  T.  Mcllhenny,  4  Watts, 
317;  SwartsE  y.  Swarts,  4  Pa.  St  858;  Sbner 
r.  Stichter.  19  Pa.  St.  19;  Railroad  Co.  r. 
McLanahan,  69  Pa.  St  23;  Thompson  y.  Mc- 
Blarney,  82  Pa.  St  174;  Pierce  t.  Cl^axid. 
188  Pa.  St  189,  19  Aa  352,  7  Ii.  R.  A.  752; 
Baldwin  T.  Taylor,  166  Pa.  St  007,  SI  AtL 
260;  DavlB  t.  Sonder,  10  Phlla.  118.  Nothing 
further  need  be  said,  to  jnstlfy  the  ruling 
df  the  master  allowing  the  further  mining  of 
this  part  of  the  coal  In  dispute. 
'  "Complaint  Is  also  made  because  the  de- 
fendants are  permitted  to  maintain  under- 
ground, on  lands  which  the  plalntlfTs  claim, 
certain  pumps,  pump  mactUnery,  and  pipes 
which  they  have  found  It  necessary  to  put 
m  to  take  care  of  the  water  encountered  In 
extending  their  workings.  The  defendants,  ft 
is  said,  were  trespassing  In  so  doing,  and 
must  take  tbe  consequences.  But  the  master 
has  found  tliat  the  mining  out  of  bounds  was 
not  willful,  but  mistaken,  upon  a  sui>poaed 
right  to  do  so,  for  which  the  plaintlfts,  as 
he  holds,  are  not  free  from  blame.  In  the 
face  of  this  finding,  to  compel  them  now 
to  remove  the  appliances  which  they  hare 
been  forced  to  set  up  to  protect  themselves, 
which  would  result  In  their  legitimate  work- 
ings being  drowned  out,  would  be  highly  un- 
just In  a  court  whlcb  Is  established  to  do 
equity,  the  legal  rights  of  the  plaintlfifB  must 
give  way  to  that  which  is  equitable;  and 
they  are  under  that  disadvantage,  if  it  he 
such.  In  pursuing  their  rights  here.  Further 
than  this,  it  must  be  remembered  that  as  we 
have  Just  seen,  the  defendants  are  entitled  to 
continue  the  mining  of  coal  on  the  Delaware, 
Lackawanna  &  Western  tract  and  have  the 
unquestioned  right  to  maintain  their  pumps 
and  pump  machinery  as  auxiliary  thereto.  It 
would  be  a  very  barren  victory  to  have  us 
in  one  breath  declare  that  their  right  to  mine 
this  coal  was  inviolable,  and  In  the  next 
take  away  that  which  is  essential  to  their 
so  doing. 

"The  refusal  of  the  master  to  enforce  the 
statutory  penalty  by  trebling  the  damages 
which  be  has  found  Is  the  ground  of  another 
exception.  The  argument  made  in  support  of 
It  is  as  follows:  *It  is  asserted,'  say  the  learn- 
ed counsel  for  the  plaintlfiTs  In  their  brief, 
'that  the  bill  Is  brought  to  recover  treble  dam- 
ages, but  this  is  a  mistake.  We  know  of  no 
case  whidi  holds  that  a  court  of  equity  may 
give  the  statutory  penalty  for  mining  out  of 
twunds.  But  what  we  contend  for  Is  that/ 
equity,  having  taken  Jurisdiction,  will  give 
effect  to  every  legal  right  and,  in  order  to  do 
so,  if  the  mining  has  been  willful  the  damages 
given  bgr  the  statute  necessarily  ftdlow.  The 


tangiiace  oC  ^  statote  that  Hior  be  xe- 
oovered  by  action  of  treapasa  b  meaav  de- 
claratoiT*'  This  la  apeidona,  but  not  eonnd, 
and  Is  readHy  dIq>oeed  vH.  The  third  prayer 
of  the  bill  is  fw  a  decree  for  the  full  value  of 
the  coal  taken*  by  the  defendants,  WI  tiie 
statutory  penalty,*  which  Is  hardly  cmalatent 
with  the  present  argument;  and  the  master 
has  excffessly  found  that  the  recovery  of  treble 
damages  la  one  of  the  purposes  of  the  tdlL 
Be  that  however,  as  it  may;  all  that  the 
plaintifTs  can  ask  In  this  court  is  compensa- 
tion, and  that  the  trebling  of  damages  la  a 
penalty,  and  not  compensatlMi  merdy.  cannot 
be  gainaald.  The  action  under  the  statute,' 
says  Oark,  J.,  in  Fairchlld  v.  Fiimace  Co.,  128 
Pa.  St.  485,  18  Ati.  443,  444,  'is  not  for  a 
redress  of  the  Injury.  It  is  to  recover  a  poial- 
ty  prescribed  by  the  statute,  which,  as  a  po- 
lice regulation.  Is  Intended  for  the  protection 
of  real  property  from  waste  by  those  who 
elthCT  negligently  or  willfully  Intrude  upon 
the  land  of  others.*  In  support  ot  the  same 
Idea  It  is  declared  in  McCloakey  v.  Powell,  138 
Pa.  St  388,  21  Atl.  148,  150,  that  the  treble 
damages  given  by  the  statute  are  so  tar  a 
penalty  that  interest  cannot  be  added.  And 
In  Yocum  v.  Zahner.  162  Pa  St  468,  29  AU. 
778,  It  Is  held  that  there  can  be  no  recovery 
of  treble  damages  by  a  remaind^man  against 
the  life  tenant  in  possession,  because  his  ac- 
tion Is  case,  and  not  trespass,  and  the  statu- 
tory measure  cannot  be  applied  In  that  ac- 
tion, but  only  In  the  common-law  actions  of 
trespass  or  trov«.  These  decisions  are  made 
under  the  timber  act  (Act  March  29,  1824  [S 
Smltti,  Laws,  283]);  but  the  mineral  act  of 
1876  (Act  May  8,  1876  [P.  L.  142])  Is  so  sim- 
ilar that  they  are  plainly  applicable  to  cases 
under  It  Tbey  efTectually  answer  this  part 
of  the  plaintiffs*  argument 

"Nor  are  we  prepared  to  disturb  the  finding 
of  the  master  as  to  the  qoantlty  of  coal  taken 
by  the  defendants.  The  suggestion  that  the 
defendants  are  trespassers,  and  must  there- 
fore be  assumed  to  have  taken  all  the  coal, 
even  if  It  ought  to  be  applied  as  a  rule  of  evi- 
dence In  this  court  in  any  case,  amounts  to 
little,  in  the  face  of  the  direct  proofs  which 
we  have  upon  the  subject  Part  of  the  coal 
under  the  property  In  dispute— and  this 
amounts,  as  the  master  finds,  to  [Krhain  half 
of  it— was  admittedly  mined  by  the  Pennsyl- 
vania Anthracite  Coal  Company  onder  the 
management  of  Mr.  Jermyn  hlmsdf  when 
that  company  was  working  the  Sibley  mine, 
and  In  addition  there  is,  of  course,  a  consider- 
able portlcm  of  the  coal  still  left  undisturbed 
in  place.  How,  then,  can  it  be  Justly  uiged 
that,  because  tbe  defendants  have  mined  some 
of  tiie  coal,  tbey  are  to  be  charged  as  though 
they  had  mined  all  of  It  leaving  them  to  clear 
their  sltlrts  of  what  they  can?  We  see  noth- 
ing in  the  nature  of  the  case  or  the  difficulty 
of  proof  which  requires  us  to  so  vary  from 
the  ordln.iry  rules.  The  mine  maps  required 
by  law  to  be  filed  with  the  mine  inspector  are 
accessible  to  the  public,  or  at  least  thoae  In- 
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teres  ted.  and  afford  evidence  agalnat  the  par- 
ty making  them.  The  mine  operator  may  fur- 
ther be  compelled  to  produce  his  shipping 
books  and  other  mining  records  for  iDspectl^n; 
be  may  hlnself  be  put  apon  the  stand  and  ex- 
amined, and  his  clerks,  agents,  and  employes 
be  called  to  testify;  and.  In  a  proper  case, 
Borreyors  may  be  sent  Into  the  mine  to  exam- 
ine the  workings  and  report  tbelr  extent 
With  all  these  opportunities  arallable  for  get- 
ting at  the  real  facts,  It  is  no  hardship  on  the 
plaintiff.  In  a  case  of  this  kind,  to  make  him 
prove  the  extent  of  the  trespass  and  the 
amount  of  his  loss,  the  same  as  In  a  case  tor 
cutting  and  cwvertlng  timber,  or  digging  and 
carrying  away  sand  or  stone.  The  proofs  so 
suggested  bare  In  fact  been  resorted  to  here. 
The  defendants'  mine  maps  have  been  pro- 
dnced.  and  experts  have  examined  them  and 
given  us  their  esUmate  of  the  coal  taken. 
Mining  engineers  have  aiso  been  In  the  mines 
and  made  surveys,  and  monthly  statements 
have  been  put  In  evidence  of  the  coal  mined 
by  the  defendants,  which  were  rendered  to 
Mr.  Jermyn,  as  general  manager  of.  the  New 
York,  Susquehanna  &  Western  Coal  Compa- 
ny, and  on  which  payments  of  royalty  were 
made  and  accepted.  From  all  these  soorces 
the  mastw,  taking  those  which  he  considered 
the  most  reliable,  has  found  what  in  his  Judg- 
ment was  the  actual  quantity  of  coal  mbied 
from  the  lands  In  controversy.  We  do  not 
see  that  be  has  fallen  into  such  error  that  we 
onght  to  disturb  his  findings,  nae  are  we  sat- 
isfied that  we  conid  reach  a  different  or  betto: 
conclusion  If  vre  attempted  one  on  oar  own  ac- 
count 

"Whatever  may  be  the  rule  dsewhere.  It  Is 
well  estatrilsbed  In  Pennsylvania  that  where 
there  baa  been  an  unintentional  trespass,  or 
one  made  In  good  faith  under  a  supposed 
right  tbe  true  measure  of  damages  for  prop- 
er^ taken  and  convoisd  In  that  connection 
la  tbe  value  (tf  It  at  tbe  time  of  the  taking, 
tmenhanced  by  the  labor  expended  upon  It 
The  leading  case  upon  the  subject  Is  Forsyth 
T.  Wells,  41  Pa.  St  291,  which  was  an  action 
of  trover  for  the  mining  and  cmverslon  of 
coal  It  was  there  sbown  that  the  defendant 
got  over  his  line  by  mistake,  under  extenuat- 
ing circumstances;  and  In  discussing  the  meas- 
ure of  damages  tbe  rule  laid  down  by  Park, 
B.,  In  Wood  V.  Morewood,  3  Q.  B.  440,  note 
<aiso  an  action  t<x  coals  taken),  was  approved, 
to  wit:  That  If  tbe  defendant  acted  fairly 
and  honestly.  In  the  fnll  belief  of  his  right, 
the  measure  of  damage  Is  the  fair  value  of 
the  coal,  as  If  the  coal  field  had  been  pur- 
chased from  the  plaintiff.  In  accordance  with 
this  principle.  It  was  declared  by  Lowry.  O. 

tn  the  case  cited,  that  If  the  defendant 
was  guilty  of  no  Intentional  wrong,  he  ought 
not  to  be  charged  with  the  value  of  tbe  coal 
afta  be  had  be«i  at  tbe  expense  of  mining 
It  but  only  with  Its  value  in  place,  wltb  such 
other  damage  to  the  land  as  his  mining  may 
have  caused.  While  this  decision  was  some- 
what questioned  la  Lyon  v.  Oonnley,  63  Fa. 


St  aoi.  it  has  be«i  f(Aowed  In  numerous 
eases  ahice  thcai,  and  Is  to  be  r^arded  as  tbe 
law  of  the  land.  Herdlc  v.  Young,  S5  Pa.  St. 
176;  Ckdeman's  Aiq>eal,  62  Pa.  St  252;  Bge 
V.  Kille,  81  Pa.  St  833;  Stauffer  v.  Soap  Co., 
161  Pa.  St  830.  26  AtL  96;  Irwin  v.  Nolde, 
176  Pa.  St  594,  86  AtL  217.  In  Coleman's 
Appeal,  62  Fa.  St  262,  wh^  one  of  two 
owners  had  mined  out  ore  from  lands  held  In 
common,  the  compensation  to  be  made  was  held 
to  be  the  value  of  the  ore  In  place;  to  be  meas- 
ured by  what  is  known  as  'ore  leave,'  or  what 
the  right  to  dig  and  take  the  ore  was  worth; 
and,  there  being  no  market  standard  by  which 
to  Judge  of  this,  the  market  value  of  the  ore  at 
the  pit's  mouth  was  taken,  and  the  cost  of 
mining  and  getting  It  there  deducted.  Simi- 
larly, in  Ege  v.  KUIe,  84  Pa.  St.  333,  in  an  ac- 
tioa  for  mesne  profits  for  ore  taken,  It  was 
shown  that  the  defendants,  as  bona  fide  pur- 
chasers under  coltx  of  title,  had  expended 
large  sums  of  money  In  improving  and  devel- 
oping the  prt^rty,  and  It  was  held  that  they 
were  only  chargeable  with  the  value  of  the 
ore  in  place.  So,  In  Stauffer  v.  Soap  Co.,  151 
Fa.  St  830,  26  Atl.  96.  which  was  an  action 
of  trespass  to  recover  tbe  value  of  an  unhar- 
rested  crop  of  ioe  which  had  been  destroyed, 
the  measure  of  damages  was  held  to  be  the 
value  of  the  Ice  in  the  nearest  market  less 
the  cost  ot  cutting  and  getting  It  there,  with 
allowance  for  loss  and  deterioration  in  hand- 
ling It  *To  allow  a  recovery,'  says  Heydrlck, 
J.,  'for  the  enhanced  value  of  anything  by  rea- 
son of  the  labor  bestowed  upon  It  by  a  tres- 
passer. Is  not  to  award  compensation  tq  the 
plaintiff,  but  to  punish  the  defendant*  The 
case  against  the  defendants  clearly  falls  with- 
in these  authorities.  If  tbe  mining  i)t  th^  cool 
was  wrongful.  It  was  not  so  by  inteatlw;  be- 
ing done  nnder  a  suroosed.  If  not  an. actual, 
right  The  plaintiffs  can,  therefore,  at  the 
best  claim  nothing  more  than  the  Injury  to 
tbe  land.  If  any,  and  the  value  of  the  coal  tak- 
en as  it  stood  In  place  before  the  defendants 
had  mined  It  If  by  the  acts  of  the  defend- 
ants the  property  has  been  left  In  such  shape 
that  the  further  mining  of  It  by  others  can 
only  be  carried  tm  at  a  disadvantage,  this,  no 
doubt  might  be  shown.  For  Instance,  if  Insuf- 
ndeat  pillars  have  been  left  endangering  tbe 
support  of  the  surface,  and  producing  fails  ol 
rock  which  cut  off  or  lmi>ede  free  access  tc 
the  remaining  coal,  m  If  the  method  of  mln-  - 
Ing  bos  been  such  as  to  allow  the  accnmida- 
tltm  of  water  to-  gas.  increasing  the  difficulty 
and  hazard  of  additional  mining,  these  would 
seem  to  be  elements  of  damage  proper  for 
conslderatlcHi.  But  the  diminished  value  of 
the  property  as  a  mining  field  by  reason  of  Its 
reduced  acreage,  such  as  the  plolntiffB  en- 
deavor to  set  up.  there  being  no  charge  but 
that  thore  Is  enough  left  to  pay  for  the  work- 
ing of  It  l8  too  speculative  to  have  a  place  bi 
the  general  estimate;  and  as  no  evidence  has 
beea  produced  to  show  any  spedflc  Injury  to  the 
land  at  large,  muh  as  has  Just  been  suggested, 
the  whole  qnestloo  of  domocB  !•  namnred 
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down  to  the  raloe  In  place  of  the  coal  nilnea 
and  conTerted.  The  master  takes  as  his  esti- 
mate of  this  what  be  considers  the  coal  worth 
aftw  It  has  been  prepared  for  market,  otot 
and  aboTe  what  tt  cost  the  defendants  to 
mine,  and  the  royalties  paid  to  the  owners. 
This  Is  In  substantial  accord  with  the  method 
pointed  oat  In  Coleman's  Appeal,  62  Pa.  St. 
252,  supra,  but  unfortunately  we  have  no 
Tery  satisfactory  data  to  work  with.  Mr.  Jer- 
myn,  in  a  somewhat  lar^  and  Indefinite  way, 
testiflea  that  it  was  worth  fifty  cents  a  ton  to 
him;  and  Mr.  McClure,  on  the  other  hand, 
maintains  that  the  majority  of  It  was  worth 
nothing;  while  Mr.  Oourtright,  the  defend- 
ants* mine  foreman,  thinks  It  was  worth 
about  ten  cents.  According  to  all  the  evi- 
dence, the  coal  at  this  point  i«  of  an  Inferior 
quality  and  difficult  to  mine,  but  it  must  bare 
paid  tor  the  working,  or  the  defendants  would 
hardly  have  kept  at  It  Mr.  McClure  concedes 
that  a  part  of  the  time  It  was  worth  from  ten 
to  twenty  cents  per  ton,  net,  and  makes  no 
distinctly  between  the  different  slises.  We 
do  not  wish  to  carry  this  conccBslon  beyond 
Its  legitimate  limits,  but  it  seems  to  us  that 
we  have  the  right  to  fix  upon  the  highest  fig- 
ure so  given  as  a  fair  one.  This  was  a  forced 
taking  of  the  coal,  unless  the  defendants  are 
able  to  Justify  It;  and  upon  that  basis,  and 
looking  at  it  In  that  light  tor  the  present, 
while  the  plaiDtlffs  may  not  be  entitled  to  the 
extreme,  they  are  certainly  entitled  to  the 
full,  value  of  the  property  appropriated.  The 
quantity  taken  by  the  defendants,  as  found 
by  the  master,  was  63,000  tons  of  prepared 
coal,  and  21,000  of  pea  and  buckwheat,  or  a 
total  of  84.000  In  all.  The  plaintiffs,  on  the 
other  hand,  have  mined  from  the  lands  of 
the  defendants  4,898  tons  of  prepared  coal, 
and  1,465  tone  of  pea  and  buckwheat,  or  S,8S8 
tons  of  all  sizes.  Deducting  the  one  total 
from  the  other,  It  leaves  68,607  tons  of  pre- 
pared coal,  and  10,535  toQB  of  pea  and  back- 
wheat,  to  be  acconated  for  by  the  defendants, 
which  at  twenty  cents  and  eight  cents  pa 
ton,  reqpectively.— preserving  the  relative  dif- 
ference In  value  of  these  sizes  adopted  by  the 
master,— would  amount  to  $^11,721.40  and  $1.- 
582.80,  respectively,  or  a  total  of  913.284.20. 
This  we  fix  as  the  compensation  to  be  made. 
If  the  taking  by  the  defendants  was  in  fact 
tortious;  and  to  that  e:(tent  the  exertions  of 
the  plaintiffs  are  to  be  sustained.  It  sustained 
at  all. 

**Thls  brings  us  to  the  defendants'  ^de  of 
the  case,  and  to  the  real  point  In  controversy 
between  the  parties.  The  defendants  claim, 
sfl  has  been  stated,  that  they  were  not  tres- 
passing, but  that  they  mined  this  coal  by 
right,  through  a  parol  exchange,  duly  agreed 
to  and  executed,  by  which  th^  were  to  have 
all  of  the  plaintiffs'  coal  north  and  west  of  a 
stream  which  runs  across  this  territory,  called 
*St  John's  Brook,*  while  the  plaintiffs  were 
to  have  all  that  belonged  to  the  defendant 
south  and  east  of  It  The  master,  while  con- 
ceding that  the  wdght  ot  the  evidence  Is  in 


fftvor  of  tills  contentloii.  Is  of  ttw  opinloa  tliat 
Jt  Is  not  established  to  dearly  and  tndnMta- 
bly  as  to  take  the  case  ont  of  the  <qierallon 
of.  the  statute  of  frauds  and  perjuries.  Be 
has  reviewed  the  evidence  and  given  his 
reasons,  and  we  are  thus  able  to  follow  him 
and  Judge  of  the  value  ot  his  condoriooi.  It 
Is  undoubtedly  the  law  that  a  parol  exchange 
of  land,  like  a  parol  sale,  must  be  established 
by  clear,  precise,  and  Indubitable  evidence; 
but  this  means  no  more  than  that  there  most 
be  precision  In  the  terms  of  the  agreement  set 
up,  and  that  the  evidence  to  support  it  must 
IM  of  a  high  order,  carrying  conviction,  to  a 
moral  certainty,  ot  Its  truth.  Atisolute  cer- 
tainty is  not  required.  Spencer  v.  Colt.  89  Pa. 
Ht  314;  Ott  V.  Oyer,  106  Pa.  St  1^  *Wliat 
Is  meant  by  "Indubitable  proof*  •  •  • 
Is  evidence  that  Is  not  only  found  to  be 
credible,  but  of  such  weight  and  directness 
as  to  make  out  the  facts  alleged  beyond  a  rea- 
sonable doubt'  Bank  v.  Hartman.  147  Pa. 
St  558,  'JB  Atl.  842.  A  mere  conflict  in  the 
testimony  is  not  enough  to  condemn  It  pro- 
vided that  oat  <tf  all  It  the  facts  relied  upon 
emerge  with  reuonable  distinctness  and  cer- 
tainty. 

"In  order  to  prt^rly  Judge  of  the  evidence 
in  the  present  Instance,  a  brief  statement  of 
the  circumstances  existing  at  the  time  of  the 
alleged  parol  exchange  is  necessary.  The  de- 
fMidants.  Elliott  McClure  3t  Co.,  for  a  num- 
ber of  years  prior  to  1887  were  lessees,  upon 
royal^.  ot  a  txtdy  ot  coal  lands,  some  250 
acres  in  extent  in  Old  Forge  township,  tn 
this  county,  composed  of  the  Brastus  SmlOi. 
and  a  few  acres  of  the  H.  H.  Winters,  tract 
They  were  also  the  lessees  of  the  surface  and 
a  certain  part  of  the  coal  upon  32  acres  to  the 
northeast  of  this,  on  which  they  bad  located 
a  shaft  and  breaker  known  as  the  'Sibley  Col- 
liery,' and  had  mined  therefrom  more  or  leas 
ot  the  coal  lying  to  the  northwest  In  the  di- 
rection of  the  outcrop,  and  also  to  the  sooth 
and  southwest  towards  an  anticlinal  axis  In 
the  measures  existing  In  that  direction.  The 
party  under  whom  they  held,  and  to  whom 
they  were  snsweraUe  for  royalties,  vras  the 
Pennsylvania  Anthracite  Goal  Company, 
which  company  also  brid  by  lease  other  coal 
lands  adjoining  to  the  north,  east  and  south. 
Including  the  Mlchad  Tedrick  128  acres,  the 
C  B.  Drake  50  acres,  and  about  82  acres  of 
the  H.  B.  Winters  tract  About  20  acres  ot 
the  Drake  tract  were  embraced  in  the  S2-acre 
tract  above  q)oken  ot  under  lease  to  the  de- 
fendants. Mining  opoations  on  some  por- 
tions of  these  tracts  were  conducted  by  that 
company  from  a  colliery  known  as  the  'Dunn 
Shaft*  located  near  the  extreme  easterly  cor^ 
ner  of  the  lands  of  Elliott  McClure  &  Ca  In 
the  early  faU  of  1886  the  Pennsylvania  An- 
thracite Coal  Company  vras  sold  ont  by  the 
sheriff  on  foreclosare  proceedings,  and  its 
faoldli^  were  purchased  by  Its  bmdholden, 
who  organized  the  Mew  York.  Snsquebamia  & 
Western  Coal  Compai^,  and  transfrared  their 
title  to  It  so  that  this  conq^any.  from  tiiat 
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Urn*  on.  were  both  the  leason  of  ElUott,  Mc- 
Canre  ft  Oo»  and  owner*  erf  the  coal  adjoininx 
and  enctrcllng  that  firm  to  the  north,  the 
northeast  and  the  east  Of  both  the  Pezuuyl- 
Tanla  Anthracite,  while  it  existed,  and  the 
New  York,  Sasqnehanna  &  Western  Coal  Com- 
pany, succeeding  It,  John  Jermyn  was  the 
graieral  manager,  and  In  that  capacity  had 
siUKCTlslon  orer  the  general  course  ot  mining 
of  Elliott  McClure  &  Oo.,  and  received  and 
receipted  for  the  coal  royalties  for  which  they 
were  answerable.  For  a  number  of  years  pri- 
or to  the  time  with  which  we  are  concerned. 
Elliott.  McClnre  &  Co.  had  not  themselTes 
operated  the  Sibley  colliery,  but  had  sublet  It 
on  a  royalty  oi  seven  and  one-half  cents  to  the 
Pennsylvania  Anthracite  Coal  Company,  and 
It  has  been  run  by  that  company  under  the 
Immediate  superlntendoice  of  Mr.  Jermyn  as 
general  manager.  Early  In  1885.  however, 
Jermyn  threw  up  the  tease,  and  said  that  his 
company  could  not  go  on  with  It.  and  Elliott, 
McQure  &  Co.  were  forced  to  resume  posses- 
Blon,  and  again  take  up  their  mining  <^ra- 
tlona.  This  was  the  situation  when.  In  the 
fall  of  1886,  the  subject  of  an  exchange  of 
coal  was  first  mooted.  That  an  exchange  of 
some  kind  wa»  discussed  and  agreed  to,  hi 
which  Elliott.  McClnre  &  Oo.  participated.  Is 
not  In  controversy.  The  only  question  Is  as  to 
what  It  embraced, 

"By  consulting  the  diagram  which  accompa- 
olM  this  opinion.  It  will  be  seen  that  the  Ml- 
chael  Tedrlck  tract  Is  broken  Into  and  the  up- 
per part  of  it  divided  by  a  small  piece  of  land, 
of  about  86  acres,  which  was  owned  by  the 
Delaware.  Lackawanna  &  Western  Ballroad, 
who  were  also  the  owners  to  the  northeast  of 
a  large  and  compact  body  of  coal,  but  were 
cut  off  from  the  86  acres  by  one  of  the  arms 
of  the  Tedrldc  Tbis  ccwditlon  hivlted  a  read- 
Jnstment  of  things,  by  which  the  36-acre  piece 
could  be  thrown  Into  conjunction  with  the 
general  lands  of  the  New  YtHrk.  Susquehanna 
ft  Western  Coal  Company,  and  be  made  up  to 
the  Delaware,  Lai^wanna  ft  Western  Rail- 
road by  an  equal  acreage  taken  from  the  Ted- 
rldc.  Immediately  adjoining  the  other  pn^Miv 
ty.  The  desIrablU^  of  such  an  artangemokt 
was  perceived  by  Mr.  McClure  in  the  course 
of  his  mining  (^>eratIons.  and  be  brought  It  to 
the  attttitlm  ot  Mr.  Jermyn  some  time  In  the 
fall  of  1886;  at  the  pmB  suggesting  that  his 
firm  would  und^take  to  mine  the  coal  so  ex- 
changed. Later  on  the  matter  was  laid  be- 
fore Mr.  Potts,  the  president  of  the  New  York. 
Suaqnebanna  ft  Westan,  Mr.  Jomyn's  supe- 
rior, and  was  aroroved  by  him,  and  he  nnder^ 
took  to  bring  about  the  proposed  exchange. 
At  thla  point  the  dispute  between  the  parties 
beftne  ns  as  to  what  banned  begins,  and  we 
shall  have  to  take  np  and  diacuss  the  evl* 
dence. 

"It  la  to  be  observed  that  at  this  first  Inter- 
view between  McClure  and  Jermys  the  cmly 
^change  that  could  have  been  epoken  of  was 
of  a  part  of  the  Tedrlck  for  the  86  acres  of  the 
Delaware.  LwAawanna  ft  Western  Ballmad, 


Jermyn  bad  not  then  leased  the  lands  In  dis- 
pute, and  they  were  all  hdd  by  the  New  York, 
Susquehanna  ft  Western,  of  which  he  was  the 
general  manager.  But  It  was  natural  to  dis- 
cuss In  that  connection  the  effect  of  the  ex- 
change on  the  rest  of  the  company's  lands, 
lying  to  the  west  and  south  of  the  Delaware, 
Lackawanna  ft  Western  tract,  which  Mr.  Jer- 
myn. la  the  Intact  of  his  company,  would, 
of  course,  be  anxious  to  dispose  of,  and  which 
McClure  states  that  he  offered  to  mine. 
There  was  a  piece  of  coal,'  says  he,  that 
there  was  some  dlfSculty  in  getting.  Jermyn 
had  worked  up  thare.  •  •  •  up  the  moun- 
tain. As  there  was  not  a  regular  grade,  nei- 
ther was  the  grade  steep  mough  to  bring  It 
down  by  a  plane.  It  made  It  very  difficult 
The  first  time  I  talked  to  him.  I  told  him.  If 
this  could  be  secured.—*  *  *  the  Delaware, 
Lackawanna  ft  Western  tract— and  all  thrown 
together,  we  could  bring  the  coal  aronnd 
[meaning,  as  he  explains,  that  his  firm  would 
do  so];  that  would  end  the  difficulty.*  The 
next  discussion  of  the  subject  which  McClure 
remembers  with  distinctness  was  somewhere 
about  the  middle  of  February.  18S7,  at  Jer- 
myn's  office,  ia  Scxanbm;  Mr.  Potts  being 
present  *I  drew  their  attentloos,*  says  he^  'to 
this  piece  of  coal  lying  well  Inside  the  prop-  - 
erty.  Q.  Lying  east  of  the  Delaware.  Lacka- 
wanna ft  Western,  and  above  the  toad?  A. 
Yes.  shr.  X  said,  if  •  •  •  the  New  York. 
Susquehanna  ft  Western  would  make  the  ex- 
change of  coal,  we  would  agree  to  take  all 
the  coal  out  north  or  west  of  the  St  John's 
brook.  •  •  •  They  said  to  trade,  and  go 
ahead.*  At  this  ccmversatlon  be  made  a  small 
diagram  In  pencil  In  a  memorandum  book, 
showing  the  general  lay  of  the  land,  and  Il- 
lustrating his  poBltl<m.  *The  subject  ot  our 
talk,'  as  be  tdls  us  In  another  place,  "was  the 
coal  lying  north  of  Jermyn's  [former]  work- 
ings. •  *  •  upon  the  O.  B.  Drake  and  Ted- 
rlck, and  part  of  the  Erastus  Smith.  That 
was  the  object  of  oar  dlscnssl<n.— the  manner 
of  getting  It  out  I  stated  how  It  could  be 
done,  and.  to  show  Mr.  Potts,  I  drew  that 
rough  draft  of  how  It  could  be  done.  *  •  • 
I  stated  to  them  that  that  coal  could  only  be 
got  out  by  making  an  exchange  here.  •  •  * 
By  pushing  the  coal  line  btick,  and  making 
the  exchange  with  the  Delaware,  Lackawan- 
na ft  Western,  and  that  would  give  ns  access 
to  this  coal  lying  up  under  the  mountain.  Q. 
How  would  that  give  yoo  access?  A.  Be- 
cause Jfflmyn,  wb^  he  had  possession  of  our 
breaker  for  the  Pennsylvania  Anthracite,  had 
mined  iq>  to  a  point  where  he  could  not  go 
any  further.'  "The  men  were  both  pleased,' 
says  he,  *and  said  they  would  make  the  ex- 
change.' There  can  be  no  quesUon  as  to  the 
happening  of  these  preUmlnaiy  meetings  and 
converaatltHis,  nor.  In  part  at  least  u  to  tbe 
subject  of  them.  Not  imly  have  they  an  In- 
herent probability  ot  troth,  and  are  told  by 
McClure  with  a  detail  which  Itsdf  carries  con- 
vlctlon,  but  Jermyn  hlms^  admits  them;  con* 
fining  them,  however,  to  the  Delaware,  Lad^- 
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•muuii,  A  Wflstem  timet  Lat  m  qnote  a  lit- 
tle frun  lib  ttftlmoiiy;  *ilT.  McCliire»  lie 
wmnted  to  get  an  exchange.  We  talked  the 
matter  orer  -with  him.  both  Hr.  MoClure,  Mr. 
Pott»,  and  myeeU,  eo  that  In  making  the  ex- 
change the  Delaware,  Lackawanna  ft  West- 
ern gare  McClure  the  boalnen  of  fornlsblng 
coal  to  ttiem.  whUA  he  got  from  PottB.  Mr. 
PottB  Baw  afterwards  that  that  was  carried 
oat'  He  Axes  this  as  four  or  five  mtntha  be- 
fore he  got  his  lease  txom  the  New  Yc»%  Bns- 
qnehanna  ft  Western,  vhlch  was  secured  In 
Mardi.  1887.  and  aa  hating  occurred  at  his  of- 
fice, In  Scranttm.  the  same  as  Mcdine.  and 
states  that  nothing  had  been  said  at  that  time 
'  abont  bis  taking  a  lease;  also,  that  the  first 
conTersatloD  with  Mcdnre  was  a  coosldera^ 
Ue  time  stfil  before  this,  coinciding  In  all  this 
with  Mr.  McOliire.  'Q.  After  acquiring  the  lease 
from  the  Snsquehanna  people,  didn't  you  say 
to  McCIure,  "Now,  I  wlU  hare  to  make  the 
exchange,  rather  than  the  Susquehanna,"  be- 
cause you  were  the  lessor  and  owner?  A. 
Yes,  sir.  Q.  That  was  made  parol,  or 
wwd  of  mouth,  wasn't  It?  A.  Yea,  sir. 
*  *  *  I  didn't  act  for  the  Susquehanna 
Goal  Company.  I  acted  for  myself.  Me  and 
Mr.  McClure  talked  the  matter  over  with  Mr. 
Potts.  I  did  the  business.  1  got  the  Dela^ 
ware,  Lackawanna  ft  Western  piece  of  land 
for  Mcdure;  and,  after  be  [Potts]  died,  I  own- 
ed [tf>]  the  contract,  and,  after  It  was  made  out 
carried  It  out  *  *  *  I  bad  no  business  to,  and 
ought  not  to  have  done  It  I  am  very  sorry 
I  did,  now.  Q.  Now,  Bdr.  Jermyn.  why  was  It 
.  you  gave  him  tarty  acres  of  the  Tela  of  coal 
on  this  aide  of  the  creek.  If  anything?  A.  Be- 
cause we  talked  the  matter  over,  and  I  want- 
ed to  ke^  my  word.  I  Aoae  as  I  considered 
light  snd  gave  blm  that  piece  of  coal,  so  as 
to  make  the  exchange  with  the  Delaware, 
Lackawanna  &  Western.  Then,  I  think,  I 
took  the  lease.'  He  denies,  howerer,  that 
anything  was  said  at  any  time  about  the  other 
coal  now  claimed  by  the  defendants. 

"It  Is  established,  then,  by  this  evidence, 
that  early  In  1887,  before  the  rights  of  Jermyn 
ft  Co.  had  In  any  way  attached,  It  was  agreed 
by  Potta,  president,  and  Jermyn,  general 
manager,  of  the  New  Yoi^  Susquehanna  ft 
Western  Coal  Company,  whose  authority  In 
the  premises  Is  not  questioned  on  the  <me 
side,  and  McClure,  speaking  for  bis  firm,  on 
tbe  other,  that  the  coal  on  the  Delaware, 
Lackawanna  ft  Westwn  tract  should  be  ob- 
tained from  that  company  by  an  exchange 
of  part  of  the  Tedrldt,  and  that  snilott  Mc- 
Clure ft  Co.  should  mine  It  This  exchange 
was  consummated  between  the  two  compa- 
nies by  a  written  agreement  May  1.  1887; 
and  Jermyn  ft  Co.  In  tbe  meantime,  by  lease 
of  March  1.  1887,  having  acquired  all  the 
lands  of  the  New  York,  Susquehanna  ft 
Western  not  already  leased  to  ElUott  Mc- 
Clure ft  Co..  and  tbe  ^change  having  dls- 
pMed  of  part  of  them,  confirmed  the  previous 
arrangement  with  McClure.  In  doing  so  It 
was  assumed  bj  Jermyn  that  he  succeeded 


tf  Tlrtne  of  his  lease  to  Qie  rights  oC  flie 
New  York,  Snsquehanna  ft  Westnn  Goal 
Company  to  the  Delaware,  lA<^waiuia  ft 
Western  coal,  but  there  Is  no  legal  baala  for 
this  assumption;  nor  ts  there  anything  in  the 
case  to  show  that  he  has  to-day  any  right  to 
it  wbeUier  McClure  ft  Ca  have  or  not 
While  tbe  agreement  as  to  this  tract  be- 
tween M<<3ure  and  the  Susquehanna  Cool 
Company  rests  In  parol,  as  well  as  the  con- 
firmation of  It  by  Jermyn,  yet  having  been 
acted  upon  by  the  defendu^ts,  and  large  out- 
lays of  money  made  on  this  strength  of  It 
and  possession  having  been  taken  by  an  ex- 
tension of  the  mine  workings  Into  the  coal 
which  was  the' subject  of  It  equity  would 
enforce  tt,  regardless  of  the  assent  of  Jer- 
myn ft  Co.  But  that  assent  having  been  giv- 
en, howevM  reluctantly,  whatever  It  convey- 
ed belongs  to  the  defendants,  and,  so  far. 
leaves  nothing  In  the  plaintiffs  to  recall  or 
contend  about  Let  this  last  point  how- 
ever, be  as  It  may;  turning  to  the  testimony 
of  McClure  as  to  what  happened  after  J«>- 
myn  got  his  lease,  he  says:  *Q.  After  tbe 
exchange  with  tbe  Delaware,  I^ckawanna 
ft  Western,  yon  had  another  talk  with  Mr. 
Jermyn?  A.  Yes.  sir.  Q.  How  did  you  learn 
of  the  exchange  with  the  Delaware,  Lacka- 
wanna &  Western?  A.  He  told  me.  Q. 
What  was  the  substance  of  that  conrnsa- 
tlon?  A.  He  said,  "You  go  ahead  and  take  out 
tbe  coal."  Q.  Did  he  say  he  had  nnnpleted 
tbe  exchange  with  the  Delaware,  Lackawan- 
na &  Western?  A.  He  said  he  had  complet- 
ed It  He  said  be  had  made  the  exchange. 
•  •  •  Then  I  said,  "Mr.  Jennyn."— what 
I  was  about  to  leave,— "and  the  und««tand- 
Ing  now  Is,  the  creek  Is  tbe  line  between 
us?"  and  he  said.  "I  so  underatand  it"  *  The 
date  of  this  conversation  Is  fixed  as  May  21, 
1887,  and  the  substance  of  it  Is  repeated 
when  the  witness  was  agi^n  examined  upon 
It  We  cannot  agree  with  the  master  that 
this  evidence  Is  either  Indefinite,  Incomplete, 
or  InsnflBdent  to  make  out  the  parol  ex- 
change relied  upon.  According  to  the  wit- 
ness, it  was,  as  vre  have  seen,  the  consum- 
mation of  negotiations  In  which  tbe  feasibil- 
ity of  mining  the  New  YoA,  Susquehanna 
ft  Western  lands  north  and  northeast  of  the 
Sibley  breaker  bad  been  thorou^ly  discuss- 
ed and  passed  upon.  Jermyn,  when  he  ran 
the  breaker  for  the  Pennsylvania  Anthracite 
Ooal  Company,  the  predecessor  of  the  Sus- 
quehanna people,  had  tried  It  and  failed. 
The  acquisition  <rf  the  Delaware,  Lackawan- 
na &  Western  tract  changed  tiie  situation, 
and  vras  Intended  to  do  so.  To  reach  this 
territory  from  the  Dunn  breaker,  an  anti- 
clinal axis  bad  to  be  crossed  In  the  coal  meas- 
nres,  and  a  great  deal  of  water  encountered 
abont  at  the  point  nnder  tbe  St.  John's  brook, 
almost  endangolng  the  workings  of  all  par- 
ties. This  water  and  antidlnal  woe  also  a 
barrier  to  the  McClure  people,  aa  to  sa<A  of 
their  lands  as  lay  south  of  the  stream.  All 
these  coosiderations  were  present  as  an  In- 
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dacement  to  the  alleged  amngemttnt  and 
are  persnaalre  of  the  probablUty  of  Its  hav- 
ing been  made.  The  agraem^t  bj  Potta  and 
Jermyn.  before  Jermyn  had  wcnred  this 
leaae,  that  McCIure  aboold  have  all  this  coal 
to  mine  If  the  exchange  with  the  Delaware, 
Lackawanna  &  Western  was  effected,  la  a 
most  Important  drcnmstance  to  bear  In  mind 
when  we  come  to  consider  the  effect  of  the 
alleged  Hssent  of  Jermyii  at  the  final  Inters 
Tlew.  It  takes  bat  few  words  to  make  a 
bargain,  when  It  has  all  been  talked  over  be- 
ff>rehand,  so  that  If  Jermyn  said  to  McClnre 
that  he  had  completed  the  arrangement  with 
the  Delaware,  Lackawanna  &  Western,  and 
that  be  (McCIare)  sbonld  go  on  and  take  ont 
the  coal,  and  that  the  nnderstandlng  then 
was  that  the  creek  shonld  be  the  line  be- 
tween them,  this,  In  the  light  of  the  preced- 
ing negotlatlone.  Is  as  precise,  complete,  and 
definite  as  anything  by  word  of  mouth  ever 
Is,  or  as.  tn  law  or  in  equity,  It  reasonably 
need  be.  A  chancellor  would  find  no  difficul- 
ty In  understanding  and  enforcing  It.  It 
Is  said,  however,  that  Jermyn  merely  spoke 
of  the  Delaware,  Lackawanna  &  Western  ex- 
changer and.  when  he  said  to  go  on  and  take 
ont  the  coal,  he  meant  that  coal,  and  no  oth- 
er, and  that  McClure  misunderstood  blm. 
But  this  loses  slgbt  of  the  fact  that,  accord- 
ing to  what  UcClnre  tells  ns,  the  Delaware, 
Lackawanna  &  Western  exchange  was  a 
mere  Incident.  The  mining  of  the  other 
hung  npon  It,  requiring  that  It  be  first 
brought  about,  In  order  to  make  the  other 
feasible,  bnt  when  that  was  effected  It  was 
the  promised  consequence.  And,  when  a 
party  Is  told  to  go  on  and  do  what  It  has 
been  arranged  before  that  he  should  do  in 
a  case  a  certain  thing  Is  accomplished,  we 
are  bound  to  consider  that  that  Is  what  Is 
referred  to  when  be  Is  told  to  do  so.  More- 
over, looking  at  the  probabilities.  It  Is  very 
difficult  to  understand  why  Jermyn  would 
tell  McClure  to  go  on  and  mine  the  Delaware, 
Lackawanna  &  Western,  and  not  Intend  to 
Include  the  Tedrlck  and  Drake,  when  by  so 
doing  be  would  Interpose  between  his  other 
operations  and  these  two  tracts  mine  work- 
ings of  McClure  that  would  effectually  cut 
him  off  from  access  to  them.  H6  would  be 
much  more  likely  to  do  the  reverse,  and  re- 
serve the  Delaware,  Lackawanna  &  Western 
coal.  If  he  had  any  Idea  of  ever  doing  any 
mining  in  that  territory.  But  there  Is  one 
thing  that  Is  conclnslvely  against  the  sng- 
gestlon  that  the  arrangement  was  confined 
to  the  Delaware^  Lackawanna  &  Western 
tract  McGlure  says  that  as  he  was  about 
to  leave  he  aald  to  Mr.  Jermyn,  'Then  the 
onderatandiiv  now  Is,  the  creek  Is  the  line 
between  usT  to  which  Jermyn  answered,  'I 
■0  understand  it'  This  was  not  applicable 
to  the  Delaware,  Lackawanna  &  Western 
tract  at  all,  which  stops  at  the  back  road,  and 
does  not  come  within  a  thousand  feet  of  the 
stream  referred  to.  The  creek  bounds  on 
tb*  soatheast  the  82-acxe  piece  which  the 
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defendants  held  under  lease  and  wen  min- 
ing, and  also  the  21  acres  of  the  Tedrick,  eaat 
of  that,  and  lying  between  the  creek  and  the 
road.  The  creek  also  lies  very  close  to  the 
anticlinal  axis  Intervening  betwera  the  Dnnn 
and  the  Sibley  mines,  on  the  souTheast  of 
which  McClure  &  Co.  encountered  serious 
mining  difficulties,  cutting  them  off  from 
quite  a  body  of  their  coal  contiguous  to  Jer- 
myn's  operations.  By  referring  to  this  nat- 
ural boundary  on  the  surface,  which  cat- 
responded,  also,  wltb  natural  mining  bound- 
aries below,  the  idea  that  the  Delaware, 
Lackawanna  As  Western  tract  altwe  was  the 
subject  of  the  arrangement  ia  hardly  poa- 
slble. 

"And  Just  here  we  may  as  well  dispose  of 
an  objection  raised  by  the  master,  that  the 
lands  alleged  to  have  been  exchanged  were 
not  sufficiently  defined.  The  boundaries,* 
says  he,  'ought  to  be  so  fixed  and  certain  by 
the  terms  of  the  contract  that  the  land  could 
be  set  off  aa  the  parties  Intended  it.  by  a 
surveyor.  •  •  •  One  boundary,  and  only 
one,  was  mentioned  In  the  final  conversation 
when  It  Is  alt^:ed  the  exchange  was  made, 
and  that  was  St  John's  brook.  The  plain- 
tiffs* colliery  was  southeast  of  the  brook. 
The  defendants*  colliery  was  northvrest  of 
It  Mr.  McClnre  says  he  had  told  Mr.  Jer- 
myn and  Mr.  Potts  that  If  the  New  York, 
Susquehanna  &  Western  would  make  the  ex- 
change of  coal,  his  firm  would  agree  to  take 
all  the  coal  out  north  or  west  of  the  St 
John*s  brook.  «  *  *  From  all  this  the  in- 
ference seems  plausible  that  it  was  meant 
the  plaintiffs  should  take  all  the  defendants' 
coal  southeast  of  the  brook,  and  that  the  de- 
fendants should  receive  In  exchange  all  of 
the  coal  of  the  plaintiffs  northwest  of  the 
brook;  but  parol  contracts,  to  be  taken  ont 
of  the  statute,  must  be  upress,  and  not  im- 
plied.' We  do  not  quarrel  with  the  law  of 
the  learned  master,  but  only  with  its  appli- 
cation. Here  are  parties  having  contiguous 
mining  territory;  lying,  as  to  both  of  them, 
on  opposite  sides  of  a.  certain  stream.  Nego- 
tiations leading  to  the'extenslon  of  the  min- 
ing operations  of  one  of  them,  carried  on  for 
some  time,  according  to  the  story,  are 
brought  to  a  conclusion.  In  which  It  Is  agreed 
that  the  creek  shall  be  the  boundary  be- 
tween the  two.  Is  there  anything  indefinite 
about  tbat  or  anything  left  Incomplete?  Sup- 
pose two  farmers  bad  adjoining  lands,  and 
took  such  a  natural  boundary  as  the  basis  of 
an  exchange;  would  any  court  refuse  to  en- 
force it  on  the  ground  of  its  uncertainty? 
The  other  boundaries  take  care  of  them- 
selvea  It  Is  the  line  between  them  that  Is 
the  question,  and  nothing  could  be  more 
definite  for  that  purpose  than  a  fixed  natural 
boundary,  such  as  a  stream  of  water  cross- 
ing the  territory  dividing  It  As  we  have 
pointed  out  this  corresponded  [lecullarly  In 
the  case  before  us  with  certain  mining  ob- 
stadea  below  the  surface,  which  lends  ad- 
ditional toMB  to  Its  adoption  above  and  lie- 
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tow,  ud  w«  cftnnot  doabt  «b  to  its  nXHtSeaej 
tor  both.  In  Honiuler  Jones,  2  Walk.  112, 
that  was  a  resecratitHi  In  a  deed  of  *the  lion- 
ore  banks  wblcb  are  on  the  west  side*  of  tho 
tract  eonT^ed,  and  this  was  ccmstmed  and 
enforced  as  a  reserratltm  of  all  the  ore  on 
the  west  of  a  line  dnwn  tlirough  the  ces- 
tw  of  the  tract  If  this  was  certain  enough 
In  ft  deed  to  define  an  exception  taken  out  of 
the  grant  we  see  no  good  reason  why  what 
Is  more  than  ita  equivalent  should  not  be 
snfficfoit  to  fix  the  boundary  of  an  exchange. 

*^nlto  an  argument  Is  sought  to  be  made 
■gwiTiat  the  theory  of  an  exchange  because  of 
the  Inequality  ot  It  The  defendants  got  100 
a<s«s,  sa^  the  plaintiffs'  counsel,  while  the 
plaintiffs  got  but  17.  It  matters  little  as  to 
this,  If  that  waa  the  bargain,  attbougfa  the 
difference  Is,  of  course,  a  matter  to  be  con- 
Bldwed  In  weighing  the  probabllltle«.  The 
Ineqnall^,  bowerer.  Is  snperfidalt  rather 
than  xesl.  In  the  first  lAace,  the  surface 
acreage  of  Uiese  mountain  tracts  does  not 
correctly  represent  the  coal  acreage  below. 
This  Is  materially  reduced  by  the  ontercv  of 
the  Yelns  which  occurs  considerably  before 
the  northwest  line  ot  the  tracts  Is  reached. 
Not  to  the  condition  and  quality  of  the  coal 
the  same  up  the  mountain  as  It  is  further 
down  In  the  basin.  Jermyn,  when  he  was 
running  the  Sibley  colliery,  had  tried  to 
mine  the  greater  part  of  this  territory,  and 
had  rignally  failed.  The  coal  was  poor  In 
qnall^,  hard  to  clean,  and  difficult  to  get  at 
and  tbe  company  lost  money  on  It  The  ac- 
qnlsltltm  of  the  D^ware,  Lackawanna  A 
Western  coal  somewhat  changed  the  situa- 
tion, acconling  to  McOlur^s  theory,  and  he 
was  willing  to  try  to  mine  it  He  bad  the 
assent  of  both  Potts  and  Jermyn  to  do  so  be> 
fore  Jermyn  himself  thought  of  becoming  In- 
toested,  and.  If  that  be  so  as  to  tbls  part  of 
the  exchange,  Jermyn  merely  confirmed  what 
had  already  been  agreed  upon.  No  doubt 
he  had  the  right  to  refuse,  so  tar  as  concern- 
ed the  Drake  and  Tedrlck  tracts,  which 
were  Indoded  In  Us  I^aae;  but  to  do  so^  ac- 
cording to  McClure,  would  have  been  to  fly 
In  the  face  of  what  he  as  w^  as  Potts  had 
promised.  Further  than  tUs,  It  was  shift* 
Ing  onto  the  shoiilders  ot  anoUier  what,  ac- 
cording to  bis  own'  espnrlence^  bad  proved 
practically  worthless;  and.  looking  at  it  from 
that  standpoint  he  might  wM  have  been 
glad  to  be  rid  ot  It  He  thinks  differently 
now,  but  that  Is  not  tbe  question.  As  to  the 
Delaware,  Lackawanna  ft  Western  tract 
Jermyn,  as  we  have  seen,  had  no  Interest  to 
it,  e»epi  by  Implication,  on  account  of  an 
equivalent  amount  havlnig  been  taken  from 
him  off  the  Tedridc  tract  to  make  the  ex- 
change; and  whatover  he  bad  had  already 
bem  bargained  away  to  McGlnre,  Id  cramec- 
tlon  with  the  arrangonent  for  mining  the 
lands  beywid  It  to  the  wes(  while,  as  to  the 
S2>acre  piece,  where  the  Sibley  ct^llery  is 
located,  the  supplemental  lease  of  1872  al- 
lowed the  lessees  to  mine  to  tbe  anticlinal  <m 


the  south,  carrying  it  practically  to  tbe  brook 
m  that  direction.  If  these  things  be  consid- 
ered, the  substantial  exchange  between  Jer- 
myn and  HcClure  is  narrow«l  down  to  the 
17  acres  wmth  of  the  htotik  for  the  21  acres 
north  ot  it  iyiag  east  f»t  Uie  82-acre  tract; 
and  the  coal  under  the  one,  according  to  the 
flndlntr  of  the  master,  Is  Just  about  equal  to 
that  under  the  otbw,  d<ring  away  uitlrdy 
with  any  idea  of  Inequality. 

**Another  difficulty  with  tbe  defendants' 
case,  as  the  master  concelvea  It,  is  that  tbe 
terms  of  the  exchange  were  not  sufficiently 
defined;  the  theory  being,  as  he  nys,  that 
it  waa  an  even  exchange,  which  Is  an  In- 
ference, merely.  The  coal  of  both  parties 
was  subject  to  1^  i^ayment  ot  royalty,  bat 
not  the  same  royalty;  the  one  bdng  25  cmta 
a  tm,  and  tbe  otber  8  pw  cent  of  the  price 
at  Hoboken,  and  no  adjustment  of  the  dif- 
ference having  been  mad&  We  see  no  diffi- 
culty, however,  at  this  variance  ot  Ibe  nj- 
altles.  If  there  mu  an  wcbange  ai  .tbe 
coal  bxM  by  lease  on  the  one  side  and  tbe 
other,  the  transfer  would  not  be  absolute, 
bilt  condltlcmal.  Bach  lease.  In  an  Ito  tmna, 
was  binding  upon  tbe  coal  It  covered,  and 
this  applied  as  well  to  the  royalty  as  to  any 
of  ito  provisions.  Neither  party  exchanging 
could  give  to  tbe  other  righto  superior  to 
those  which  be  himielf  held.  When,  thwe- 
fore,  Jermyn  cams  to  mine  McClure'a  17 
acres,  he  would  have  to  pay  the  26  coito  roy- 
al^ upon  it  and  meet  all  tbe  ottier  obllga- 
tiona  of  that  lease;  and  whva  HcClnre  ndn- 
ed  Jermyn'a  coal  be  would  have  to  pay  Jo- 
myn's  8  pw  cent  royalty,  unless  there  was 
some  different  arrangement  But  the  fact 
Is  that  according  to  HcOlure,  tbere  waa  an 
express  arrangement  as  to  the  royalties,  both 
with  Jermyn,  as  well  as  with  the  New  Tork, 
Susquehanna  ft  Western.  He  stotes  that  in 
the  talk  with  the  former  in  April.  1887,  tbe 
royalties  were  spoken  of;  that  Jermyn  (quot- 
ing hla  counsel,  Mr.  Wlllar^  said  that  Mc- 
Clure should  pay  royalty  to  tbe  Delaware, 
Lackawanna  ft  Western  Railroad  for  the  coal 
from  that  tract  ukd  the  Delaware,  Latdui- 
wanna  ft  Western  pay  to  tbe  New  Tori^  Sue* 
quebanna  ft  Westwu  when  tbey  took  out 
the  coal  they  got  In  ochange,  and  that  •* 
to  the  other  tracts,  'McClure  ft  Co.  were  to 
pay  Just  what  tiliey  had  been  paying  beftirew 
In  addition  to  tills,  a  condltloiul  reduction  in 
the  royal^  iras  secured  later  im  1^  Mcdnre 
from  tbe  New  York,  Susquehanna  ft  West- 
ern people,  whldi  Jermyn  kitew  of  and  ap- 
proved. He  testifies  that  after  tbe  exchange, 
somewhere  about  October  1,  1887,  In  com- 
pany with  his  partuer,  Sibley,  be  went  with 
Jermyn  to  New  Tork  to  see  Potto  about  re- 
ducing the  royalty  on  these  tracts.  It  was 
ezpbil^ed  to  Potts  that  tbe  coal  to  the  aee- 
ond  vein  was  so  poor  and  so  expensive  to 
work  that  It  could  not  be  mined  at  a  profit; 
and  It  was  there,  to  Jennyn's  presence, 
agreed  ttiat  tm  tbe  next  five  years,  when 
their  coal  twought  Ibem  leas  Oan  |1JM>  a 
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ton*  according  to  the  contract  nnder  wtaldi 
thty  were  telling  It,  there  Bhonld  be  a  re* 
(taction  of  6  cents  a  ton,  making  the  royalty 
20  cents  Instead  of  26.  J^myn  does  not  He- 
ny  this  statement,  and  in  fact  substantial- 
ly confirms  It  He  says:  'Q.  Yon  remember 
that  Mr.  Potts  directed  you  to  make  a  reduc- 
tion to  the  defendants  in  this  case  of  6  cents 
per  ton  royol^  In  the  second  Teln,  because  the 
I»epared  coal  In  that  vein  brought  tesi  than 
91^  per  ton?  Yon  remember  that?  A.  I 
remember  something  of  that  kind.  What  It 
was,— how  much,— I  don't  know.'  But  that 
which  pots  it  beyond  controversy  are  the 
monthly  statements  fumlBhed  by  McCIure  & 
Ga  to  the  New  YoA,  Susquebanua  &  West* 
em,  which  have  been  put  in  evidence,  of  the 
coal  mined,  and  royalties  due  thereon,  and 
the  paymmts  by  check  made  and  accepted 
In  accordance  therewith.  These  statements 
went  through  Jermyo's  office,  as  general 
manager,  so  long  as  he  maintained  that  po- 
sition; and,  while  he  swears  he  ncTer  look* 
ed  at  them,— a  rather  generous  denial,  in 
view  of  his  offidal. station.— and  may  thereby 
escape  their  effect  as  notice  to  him  Individ- 
ually, yet,  as  part  of  the  transaction  with  re- 
gard to  this  coal,  and  running  through  a  term 
of  over  tour  years,  they  are  strongly  cor- 
roborative of  Mc01ure*B  testimony  on  the 
subject  of  the  reduction  of  the  royalty,  and 
convince  us  of  its  truth.  Beginning  with  the 
coal  mined  in  November,  1887,  and  extend- 
ing to  that  of  September,  1891,  they  show 
coal  accounted  for  and  payments  acc^fted  at 
a  royalty  sometimes  of  25  cents,  but  fully 
as  often  of  20.  This  reduction  of  royalty  has 
a  most  Important  bearing  on  the  case.  Not 
only  does  it  meet  the  objections  raised  by  the 
master  as  to  there  being  no  adjustment  of  the 
royalties,  but  the  defendants  claim,  and  Hc- 
Clnre  so  testifies,  that  It  was  sought  and 
made  as  to  the  tracts  now  in  dispute.  The 
plalntifTs  contend,  on  the  contrary,  that  It  ap- 
plied merely  to  the  land  which  the  defend- 
ants held  by  their  original  lease.  If  confined 
to  the  latter.  It  has  no  further  significance 
than  that  already  given  to  it,  but.  If  It  ex- 
tended to  the  others,  It  is  corroborative  evi- 
dence of  the  exchange,  of  the  strongest  char- 
acter. How  could  McClure,  with  the  knowl* 
edge  and  participation  of  Jermyn,  ask  and 
secore  a  reduction  In  the  royalty  on  the  coal 
in  dispute,  except  on  the  basis  that  he  was 
to  mine  itY  It  was  not  done  for  Jermyn's 
benefit,  but  for  his  own,  and  It  Is  the  al- 
most undisputed  eyldence  that  such  was  the 
case.  The  master  himself  substantially  so 
finds.  In  his  report  be  says:  'About  the 
first  day  of  October,  1887,  a  month  before  the 
defendants  commenced  mining  the  coal  In 
dispute,  Mr.  McCInre  and  Mr.  Jermyn  wenfc 
to  New  York,  and  interviewed  Mr.  Potts, 
president  ut  the  New  York,  Susquehanna  & 
Western  Coal  Company.  Mr.  McCIure  se- 
cured from  Mr.  Pctts,  In  the  presence  of  Mr. 
Jermyn,  a  redaction  of  6  cents  per  ton  in 
the  royal^  on  prepared  coal  in  the  second  or 


lower  vein,  with  the  proviso  that  this  redac- 
tion was  to  be  allowed  only  when  the  coal 
brought  less  than  91.80  per  ton.  This  reduc- 
tion applied  not  mere^  to  the  coal  now  in 
dispute,  but  to  all  the  coal  mined  by  the  de- 
fendants In  said  lower  vein.'  Beferrlng  again 
to  the  monthly  statements  rendered  by  the 
defendants,  we  find  th&n  not  merely  con- 
sistent with,  but  strongly  corroborative  of, 
this  posltitm.  On  their  face  they  gave  not 
only  the  quantity  of  coal  mined,  bnt  the 
lands  from  which  It  has  been  taken.  We 
have  the  Erastus  Smith,  which  comprises  the 
main  body  of  the  defendants'  wrlttm  lease, 
spoken  of,— the  Delaware,  Lackawanna  & 
Western  tract,— and,  in  contradistinction  to 
these,  the  'Coray,'  or  'Coray  In  Pee,*  which 
every  one  In  any  way  ever  rannected  with 
the  mining  of  this  territory  testifies  was  the 
name  given,  from  Mr.  B.  A.  Coray,  the  own- 
er, to  the  Drake  and  Tedrlck  tracts,  in  the 
royalty  accounts.  Now,  by  examination  of 
these  reports,  it  will  be  seen  that,  where  the 
royalty  Is  calculated  at  20  cents,  the  quan- 
tities figured  at  this  price  must  necessarily 
include,  in  part,  at  least,  coal  falling  under 
the  designation  of  *Cora^  or  *Gor^  In  Fee.* 
Tbus.  In  the  report  of  March,  1880,  there  are 
1,000  tons  at  20  cents,  and,  as  there  were 
bnt  812  tons  mined  that  month  from  the 
Erastus  Smith,  at  least  7S8  tons  of  this,  If 
not  more,  fall  nnder  the  head  of  Coray  In 
Fee.  Again,  in  tiie  report  tor  the  next  month, 
April,  there  are  1,518  tons,  at  20  cents,  and 
only  788  tons  from  the  Erastus  Smith;  leav- 
ing again  at  least  730  tons  to  come  from  the 
Coray  In  Fee.  Again,  in  the  report  for  May 
tbwe  are  2,067  tons,  at  20  cents,  and  but 
163  mined  from  the  Smith;  leaving  801  tons, 
at  least,  to  come  from  the  Coray.  And  so  on 
through  a  score  or  more.  The  suggestiMi 
that  the  Winters  tract  was  also  known  as 
'Coray  In  Fee'  has  no  significance,  because 
that  tract  Is  outside  this  controversy,  and 
the  defendants  were  known  to  be  doii^  no 
mining  on  it  It  is  true  that  part  of  the 
Drake,  which  was  a  Coray  In  Fee  tract  goes 
to  make  np  the  32  acres  on  which  the  Sibley 
breaker  Is  located,  and  In  which  the  de- 
fendants had  some  workings.  But  the  defend* 
ants'  rights  there  are  as  much  contested  as 
they  are  on  the  upper  end  of  the  Drake  or 
on  the  Tedrlck,  so  that  whether  the  coal 
mined  and  reported  as  Coray  In  Fee  came 
from  the  82  acres,  or  beyond  tbem.  Is  Immar 
tertal.  The  royalty.  If  reduced  on  this  coal, 
was  a  reduction  on  the  coal  In  dispute  as 
much  as  if  It  were  upon  any  other  part  of 
the  contested  territory.  Nor  are  these  re- 
ports, be  it  noted,  brought  forward  to  affect 
Mr.  Jermyn  with  notice,  because  be  swears 
he  never  looked  at  them.  They  simply  come 
In  as  an  integral  part  of  the  mining  of  this 
coal,  to  sustain  the  testimony  of  McCIure 
that  the  arrangement  with  Potts  and  Jermyn 
as  to  the  royalty  Included  the  coal  which 
Jermyn  In  the  face  of  It  now  claims. 
"But  there  ta  still  other  evldettce  to  eovrobo- 
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rate  tiie  podtloii  of  tlw  defendants.  R.  WU- 
11a  Reese,  who  has  been  connected  with  the 
mining  operatloai  at  the  Sibley  c<dllery  since 
1881,  under  one  management  and  another, 
and  ^ce  1886  has  beoi  tbe  defendants'  book- 
keeper, testifies  that  In  the  fiaU  of  18&1  he  bad 
a  coDTersatlon  with  Joseph  J.  Jermyn,  tbe 
son  ot  Mr.  John  Jermyn,  and  the  other  mem* 
ber  of  tbe  plaintiff  firm.  Beese  was  tax  ool- 
lector  that  year  of  Old  Varge  townshlpi,  and 
Joseph  Jermyn.  who  was  making  a  settlement 
with  the  supervisors,  came  for  him  to  give 
some  information.  As  they  rode  together  over 
to  the  Dnnn  colliery,  Jermyn  said  to  him,  ao 
cording  to  his  atary:  'I  wish  that  the  dispute 
ot  this  coal  land  coidd  be  fixed  np  between 
IfcClure  and  father.  They  are  both  getting 
pretty  old.  I  always  understood  yon  were  to 
mine  all  the  coal  on  this  side  of  the  creek,'— 
referring  to  the  tracts  on  the  north  side  of  It 
Joseph  Jermyn  says  he  does  not  remember  the 
ride  or  the  conrersatlon,  and  he  is  positive  be 
never  said  what  Is  imputed  to  him.  The  mas- 
ter treats  this  part  of  the  case  somewhat  pe- 
culiarly. Dlsousslng  It  as  a  circumstance  re- 
lied on  to  corroborate  McCIure,  be  says:  *R. 
Willis  Reese,  an  employ^  of  the  defendants, 
testifies  that  Josepli  J.  Jermyn,  one  of  the 
plaintiffs,  said  to  him  in  the  faU  of  1891:  **I 
always  understood  that  yon  were  to  mine  all 
the  coal  on  this  side  of  the  creek.**  Joseph  J. 
Jermyn  denies,  however,  that  any  such  con- 
venation  took  plac&  This  circumstance,  there- 
fore, Is  In  doubt'  That  Is  to  say,  because 
Reese  testifies  one  way,  and  Joseph  Jermyn 
the  opposite,  no  consideration  is  to  be  given 
to  wbat  the  one  says,  more  than  the  other. 
This,  however.  Is  not  the  way  to  dispose  of 
sndi  an  item  of  evidence.  The  master  should 
have  decided  which  he  believed,  and,  if  it  was 
Reese,  In  more  ways  than  we  the  incident 
was  one  of  great  materiality.^  We  have  not 
the  advantage,  which  the  master  had,  of  see- 
ing these  witnesses,  and  so  Judging  of  their 
respective  credibility;  but  they  are  neither  of 
them  altogether  unknown  to  us,  and,  perusing 
their  testimony,  that  of  Reese  carries  convic- 
tion of  Its  truth.  He  has  no  Interest  to  sub- 
serve, nor  any  apparent  bias,  other-  than  that 
he  is  tiie  bookkeeper  of  the  defendants,  while 
Jermyn  is  deeply  Interested  as  a  party  and 
member  of  the  plaintiff  firm.  Not  being  ham- 
pered by  the  deelsion  of  the  master  to  tbe 
contrary,  we  accept  the  story  of  Mr.  Reese. 
We  certainly  would  not  feel  Justified  In  put- 
ting it  aside  as  of  no  consequence  simply  be- 
cause It  happens  to  be  denied.  If  this,  which 
Reese  testifies  to^  took  place.  It  was  an  ad- 
mission by  one  of  the  parties  plaintiff,  not  only 
going  to  corroborate  the  testimony  of  McCInre 
and  the  contention  of  the  defendants,  but  war- 
ranting the  Inference  that  for  himself.  Jo- 
seph Jermsm  assented  to  and  accepted  the  ar- 
rangement made  by  his  father  by  wbl{A  the 
creek  was  to  be  the  dividing  line.  The  mas- 
ter properly  holds  that  John  Jermyn  could  not 
give  away  oc  exchange,  without  the  consent 
of  bis  son  and  partner,  the  property  of  the 


Ann,  so  that  in  iocne  way  this  consent  had  to 
be  shown.  But  why  does  not  this  concession 
show  it?  In  the  same  tveath  he  expresses  the 
very  proper  wish  that  the  difficulty  that  had 
arisen  between  his  father  and  Ucanre  might 
be  settled,  because  both  the  parties  to  it  were 
getting  old,  and  then  at  once  declares  that  he 
always  nnderstood  the  line  to  be  at  the  cre^ 
where  the  defoidants  now  claim  It  should  be. 
This  statement  was  made,  not  to  a  stranger, 
but  to  an  emidoyfi  and  agent  of  tbe  defmd- 
ants,  whom  he  knew  to  be  such.  And  it  is 
not  to  be  discarded  aa  a  casnal  deidaraticui, 
such  as  the  master  Is  inclined  to  regard  It. 
On  the  contrary,  we  think  it  Is  evidence  of  the 
knowledge  of  Joseph  Jermyn  of  the  arrange- 
ment made  between  McOlnre  and  bis  father, 
and  bis  acquiescence  therein.  Farther  than 
that  and  bearing  on  the  same  sobject,  the 
fact  that  the  idalntlfCs,  as  a  flrm.  still  bold  to 
their  possession  of  the  17  acres  below  the 
brook,  and  propose  to  go  right  on  and  take 
out  the  coal  without  accounting  or  offering  to 
account  for  it  aa  John  Jormyn  declares  they 
do,  Is  Itself  a  mmflnnatlon  of  the  exchange  as- 
serted. Holding  on  to  their  end  of  the  bai^ 
gain  In  this  way,  they  cannot  repudiate  the 
other  part  of  It;  and,  this  being  the  Joint  act 
of  both  partners,  both  are  bound.  Nor  can 
there  be  any  question  as  to  whether  this  It 
done  with  full  knowledge  on  tbe  part  of  Jo- 
s^h  Jermyn;  for,  as  John  Jermyn  says  of  the 
mining  of  the  IT  acres  by  the  firm.  *I  didnt 
Interfere  with  it   My  son  bad  charge.' 

"Going  back  to  the  question  of  corrobora- 
tion, one  other  matter  Is  to  be  noted,  and  that 
brandi  of  the  case  will  then  be  completed. 
McCIure  testifies  that  Jermyn  first  interfered 
with  his  mining  north  of  the  brook  December 
21,  1888,  when  be  got  a  telephone  message 
from  blm:  *Stop  your  gangway  on  the  east- 
east  of  your  breaker.'  This  had  reference  to 
a  gangway  which  had  been  extended  into  the 
21  acres  of  the  Tedrlck,  lying  between  the 
Delaware,  Lackawanna  Sc  Western  and  the 
brook.  McGlnre  told  his  mine  foreman  to 
stop,  and,  taking  bis  mine  map,  came  to  Sixa^- 
ton.  Meeting  Jermyn,  he  (McClure)  told  him 
that  this  was  contraty  to  their  agreement 
'He  looked  over  the  map  carefully,*  says  Mc- 
Clure, 'and  said:  "I  can  get  that.  Ton  keep 
alWTe  tbe  road." '  Nothing  was  said  about 
keeping  on  tbe  Delaware,  Lackawanna  & 
Western  atMve  the  road,  but  simply  to  keep 
above  the  road.  Jermyn  denies  any  Interview 
of  this  sort,  and  says  he  first  knew  the  defend- 
ants were  mining  over  on  these  lands  shortly 
before  he  filed  tbe  bill;  and  as  that  was  in 
April,  1893,  this  Is  an  assertion  that  he  first 
knew  of  It  the  latter  part  of  1882  or  first  of 
1893.  But  his  statements  on  this  point  are 
v«7  gen«^  and  Indefinite,  and  uxae  of  them 
actually  ccmtradictory.  He  admits  that  he 
discovered  the  mining  of  which  be  complains 
a  year  or  two  after  1887,  which,  If  the  shorter 
time  be  taken,  would  bring  It  in  1888,— exacUy 
when  McClure  fixes  the  stoppage.  Porthei 
than  that  on  September  28,  1891,  eighteen 
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months  before  he  filed  his  bin.  he  gare  the 
defendants  a  written  notice  to  stop,  at  which 
time  be  must,  of  coarse/  bare  known  of  tbefr 
mining.  Statements  as  to  his  knowledge,  so 
wide  of  the  mark  in  matter  of  time  as  these, 
necessarily  weaken  what  Is  connected  with 
them.  As  to  the  conversation  about  keeping 
above  the  road,  it  occurred,  he  sayB,  when 
McClure  waxited  leave  to  make  a  snmp  below 
It,  and  be  (Jermyn)  told  him  to  keep  above. 
But  the  testimony  of  Judge  Lewis  not  only 
throws  light,  but  puts  a  different  phase,  on  the 
transaction  so  touched  upon.  He  and  Raffer- 
ty.  the  treasurer  of  the  New  Yoi^  Susque- 
hanna &  Western,  had  tried  to  fix  up  this 
matter  between  Jermyn  and  McGlnre;  being 
anxious  to  hare  the  coal  mined  out  up  the 
mountain,  and  somewhat  doubtful  of  Jermyn's 
ability  to  get  it  Some  time  In  1891,— Just 
about  the  time  Jermyn  served  notice  oa  the 
defendants  to  stop  mining.— Judge  Lewis  says 
be  had  a  ccmversatlon  with  Jennyn.  at  his 
office,  relative  to  the  stoppage.  *I  stated,' 
says  he,  that  Elliott  McClure  ft  Co.  clalmeA 
that  they  were  miniug  it  under  an  exchange 
that  had  been  made  some  time  previously, 
which  Mr.  Jermyn  denied.  My  recollection  Is 
that  I  stated  to  him  that  It  would  seem  as 
though  there  had  been  an  exchange  of  some 
sort' because  Mr.  McCliu%  said  he  had  told 
him  some  time  before  to  keep  above  the  road. 
That  would  seem  as  though  it  was  an  ex- 
change. He  said  he  [Jermyn]  didn't  know  at 
that  time  that  It  was  bis  coal.*  What  Is  this 
but  a  confession  and  attempted  avoidance? 
There  Is  no  denial  In  It  by  Jermyn  but  that 
the  exchange  alluded  to  had  been  made,  but 
as  a  supposed  Jnstlflcatlou  for  disregarding  It 
he  says,  in  efTect,  that  be  did  not  know  the 
extent  of  his  own  ownership.  Not  so,  how- 
ever, are  agreements  to  be  put  aside.  If  the 
exchange  was  assented  to,  as  this  admits,  and 
the  'Other  evidence  goes  to  prove,  and  It  has 
been  duly  executed.  It  is  too  late  to  withdraw, 
on  a  mere  suggestion  by  one  of  the  parties 
that  be  did  not  know  what  he  was  disposing 
of.  The  master  makes  no  allusion  to  the  tes- 
timony of  Judge  Lewis,  but  we  cann<^  believe 
that  he  did  not  take  It  to  be  true.  The  wit- 
ness, as  a  former  associate  Judge  of  this  court, 
and  subsequent  sheriff  of  the  county,  stands 
thus  publicly  approved,  and  we  must  accept 
his  statements  as  worthy  of  entire  credence. 
He  was  familiar  with  the  subject  of  the  con- 
troversy and  the  parties  to  It.  and  Interested, 
toe  the  corporation  which  he  represented,  to 
have  it  at  an  end.  He  is  not  likely,  therefore, 
to  have  been  misled  as  to  what  was  said,  nor 
prejudiced  to  pervert  It  Taking  his  story  as 
true,  we  regard  It  as  confirming  In  a  marked 
degree  the  theory  of  the  exchange  of  coal  on 
which  the  defendants  rely. 

**There  is  one  drcumstance  which,  It  must 
be  conceded,  does  not  make  for  the  defend- 
ants; and,  in  an  impartial  review  of  the  case. 
It  cannot  be  passed  over  without  notice^  Ac- 
cording to  McClure's  own  testimony,  In  De- 
cember, 1888,  when  he  got  his  telephwe  mes- 


sage to  stop  bis  east  gangway,  be  came  with 
bis  mine  map  to  Mr.  Jermyn,  and,  after  dis- 
cussing the  matter  with  him,  was  told  to  keep 
above  the  road.  Jermyn  denies  the  occur- 
rence; but  that  does  not  preclude  blm  from 
r^lng  on  it  as  part  of  the  defendant's  evi- 
dence. Fcdlowlng  this  direction,  McQure  stop- 
ped his  gangway,  and  confined  his  mining  to 
the  territory  so  indicated.  Again,  In  September, 
1801,  when  the  written  notice  was  served,  the 
defendants  stopped  mining  on  the  disputed 
tracts  altogether.  "This,*  says  the  master,  'did 
not  Indicate  great  confidence  hi  their  title. 
They  acted,  rather,  as  though  they  had  a  parol 
license  from  Mr.  Jermyn,  which  was  revoca- 
ble at  his  irieasure.'  Snperflcially  It  may  have 
this  appearance,  but  we  cannot  allow  it  to  so 
dominate  and  control  the  whole  case  as  to 
overcmne  whatever  else  there  Is  in  it  Nor  Is 
the  disposition  by  the  defendants  to  yield  to 
Jermyn  entirely  Inconsistent  with  their  iM*es- 
ent  claim  at  right  It  must  be  remembered 
that  the  direction  tn  18SB  to  keep  above  the 
road  only  excluded  them  from  the  21  acres  of 
the  Tedrick  below  It  and  carried  with  It  all 
the  defendants  contend  for  as  to  the  coal 
above.  Further  than  that  we  must  look  at 
the  whole  sltuatl(m.  The  entire  arrangement 
for  an  exchange,  as  Is  testified  to,  grew  out 
of  the  assumed  Impracticability  of  Jermyn 
getting  any  of  this  coal,  and  a  consequent  con- 
cession of  it  to  Elliott  McClure  &  Co.;  mak- 
ing a  suggestion  by  Jermyn  that  he  coi^d  get 
out  the  coal  alluded  to  not  out  of  course,  and 
properly  to  be  listened  to.  The  agreement 
t(x  an  exchange  rested  In  parol  with  Potts, 
Just  dead,  and  Jermyn  and  McClure,  Che  only 
living  witnesses  to  It.  The  relations  between 
the  parties,  however,  continued  friendly  and 
Intimate;  Jermyn  still  being  general  manager 
of  the  New  York,  Susquehanna  ft  Western 
Coal  CMnpany,  the  lessors  of  the  coat,  and 
having  more  or  less  authority  over  the  de- 
fendants by  virtue  of  that  position.  Nor  had 
possession  of  the  17  acres  below  the  brook  yet 
been  taken  by  the  plaintiffs,  leaving  the  ex- 
change, to  that  extent,  unexecuted;  and,  last 
of  all.  the  temporary  vrithdrawal  by  McCMure 
did  not  necessarily  involve  an  entire  abandon- 
ment All  these  things  are  to  be  taken  into 
consideration  in  deciding  on  the  significance 
to  be  given  to  the  action  ot  the  defendants, 
and  it  puts  quite  a  different  phase  upon  them. 
Moreover,  If  this  matter  Is  to  go  by  acts  in- 
dicative of  confidence,  or  the  opposite,  what 
shall  we  say  of  the  fact  that  for  the  full  time 
that  defendants  were  mining  on  the  disputed 
territory  they  rendered  muitbly  statements  to 
Jermyn,  as  general  manager,— whether  he  saw 
them  or  not.— which,  on  their  face,  without 
disguise,  showed  that  they  were  taking  this 
coal  As  to  the  stoppage  in  the  fall  of  1801, 
It  was  in  response  to  a  formal  notice  which 
challenged  the  defendants'  entire  rights,  and 
was  the  plain  precursor  of  a  lawsuit.  The 
defradants  might  have  disregarded  It  and  gcme 
on,  but  they  were  not  bound  to  do  so.  It  Is 
swnewliat  perUons  to  mine  coel,  the  title  to 
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whk*  te  cUlmed  by  another,  and  they  wisely 
storied  and  waited.  It  ought  not  to  {HVjudlce 
them  now,  that  they  did.  Properly  judged  In 
the  light  <tf  all  the  drcomatances,  we  fall  to 
see  in  either  of  tbeee  stoppages  the  eziH'^on 
of  such  a  want  oi  confidence  by  the  def^- 
ante  In  their  rights  as  to  ovncome  the  other 
j^twfs,  and  carry  the  case  against  them. 

"UpcMt  the  entire  evidence  so  reviewed  we 
an  tbwefore  prepared  to  find  the  existence 
ot  th»  parol  exchange  set  up  In  the  answer. 
The  master,  as  we  have  already  said,  oon- 
MenA  It  sustained  by  the  weight  of  the 
evidence,  but  not  made  out  by  proofs  suffi- 
cient to  take  it  out  of  the  statute.  We  feel 
compelled  to  go  further,  and  hold  it  estab- 
Uataed  by  dear  and  amTlndng  evidence,  such 
as  should  satisfy  a  dumceUor.  We  have  not 
in  this  discussion  lost  sight  of  the  plaintiffs' 
denials,  mnr  the  effect  to  be  given  to  them,  aa 
must  plainly  tLpVeax  tnm  our  constant  refw- 
oicea.  The  defendants  axe  setting  up  an  eq- 
ul^,  and  must  make  It  out  the  same  as 
though  they  had  filed  a  cross  blU.  In  wdgh- 
Ing  the  wal  proofs,  therefore,  the  ordinary 
position  of  the  parties  Is  reversed,  and  the 
defendants  are  actws,  while  the  plaintiffs 
stand,  as  It  ww^  on  the  defensive,  and  are 
entitled  to  the  conelosiveness  of  their  de- 
nials, unless  overcome  by  other  than  the 
mere  oath  of  the  defendants.  But,  giving 
all  Uie  force  to  this  that  the  plaintiffs  are 
oitltled  to,  we  hdd  that  there  Is  evidence  In 
abundance  to  make  out  the  parol  agreement 
for  an  exchange  upon  which  the  defendants 
rely. 

'The  imly  remaining  question  Is  whetta^ 
the  exchange  was  consummated.  It  Is  un- 
doubtedly true  that  an  agreemratt  for  tbe  ex- 
change  of  land  Is  wlttiln  the  statute,  and 
should  be  In  writing.  But  the  specific  exe- 
cution of  a  parol  agreement  for  an  exchange 
win  be  deoned  In  equity  the  same  as  a 
pand  sale,  where  It  has  been  so  fftr  executed 
as  to  make  Its  rescission  inequitable.  John- 
ston T.  Johnston,  6  Watts,  870.  To  effect 
this  as  to  a  parol  sale,  possession  must  be 
taken  in  pursuance  of  tbe  contract;  improve- 
ments made,  and  the  purchase  money  paid 
in  whole  or  In  part;  nor  must  tlie  vendee 
abandm  his  possession.  Bankln  v.  Simp- 
son. 19  Pa.  St  471.  But  *there  Is  this  differ- 
ence,* says  Agnew,  J.,  In  Moss  t.  Culver,  64 
Pa.  St  414,  'between  a  parol  sale  and  an  ex- 
change, in  regaid  to  the  requisites  to  take  It 
out  of  the  statute  of  frauds  and  perjuries:  ▲ 
clear,  explicit  and  unambiguous  contract 
and  a  taking  of  posseealon  under  and  In  pur* 
suance  of  the  contract  ^xe  as  much  requi- 
sites of  a  parol  exchange  as  of  a  sale.  But 
there  Is  a  marked  difference  In  the  evldrace 
which  establishes  tbe  possession.  A  sale  Is 
confined  to  a  subject  coming  from  a  single 
sld&  It  has  no  relation  to  or  dependence  on 
any  other  subject  The  evidence  of  posseth 
Bl<m  taken  of  It  Is  ttiaefore  confined  to  the 
single  subject  ud  If  not  taken  In  a  reason- 
able tlme^  f»  so  as  to  make  It  doubtful 


whether  It  Is  attributable  to  ttw  ecmtiact  Oe 
panri  sale  is  not  taken  out  of  the  statute. 
But  an  exchange  necessarily  has  a  subject  oa 
each  side  which  stands  related  to  the  otbw. 
One  is  the  representative  of  the  other,— so 
much  so  that  the  law  implies  a  contract  of 
warranty  by  tbe  act  of  excban^ttg.  If,  then- 
fore,  the  evld^ice  shows  a  clear,  unequivo- 
cal, and  a  comi^ete  taking  possession  ot  one 
of  tbe  subjects  of  an  exdiange  by  the  party 
owning  the  other.  It  strengthens  the  evidence 
of  a  possession  taken  by  the  ODPOtlte  fiarty 
of  the  correspcmding  subject  Evidence  of 
poBsessitm  that  might  seem  weak  and  incon- 
clusive in  the'  case  of  a  parol  sale  Is  tlius 
made  clear  and  convincing  In  the  case  of  an 
exchange.*  Se^  also,  Brovrn  v.  Bailey,  1B8 
Pa.  St  121,  28  AtL  SM,  Tbe  master  has  not 
kept  this  difference  In  mind  In  the  presoit 
case,  in  passing  upon  the  question  of  pos- 
session, but  has  applied  to  the  alleged  ex- 
change tiie  stricter  rule  of  a  sale;  and,  so 
far  as  that  has  influenced  Ills  dlspoattlMi  of 
tbe  case,  he  has  fallen  Into  error.  As  we 
view  the  evidence,  there  can  be  no  serious 
question  but  that  ttie  defendants  took  pos- 
session as  far  aa  tilie  natun  of  the  ^Top&ttj 
—coal  in  place  under  ground— would  permit 
of,  nor  that  they  have  snfllclaitty  maintained 
It  to  the  preswit  day.  According  to  the  fif- 
teenth finding  of  tbe  master.  Immediately  on 
the  agreement  for  an  exchange  having  beoi 
closed,  the  defendants  started  from  thdr  oth- 
er workings  the  proper  gangways,  airways, 
and  headings  to  reach  and  get  out  tbe  coaL 
Dp  the  mountain  they  drove  a  slope  on  the 
Drake,  and  cut  gangways  into  that  tract  and 
the  Tedrlck,  at  an  expense  tot  the  wh<de  of 
some  $20,000.  They  also  extoided  to  tite 
east  at  an  expense  of  over  92,000,  a  gang- 
way into  tbe  solid  coal  nesrly  across  the  21- 
acre  tract  to  within  80  feet  of  its  extreme 
eastern  boundary.  And  from  these  differ- 
ent openings  in  the  four  years  and  a  half 
that  they  worked  they  mined  out  over  80,000 
tons  of  coaL  They  also  put  In  mine  pumps, 
pipes,  and  machinery,  to  take  can  ot  the 
water  encountered,  and  have  been  thus  In- 
v(dved  tor  pumping  in  an  npense  which  at 
time  of  the  hearing  amounted  to  about  |10,- 
000.  Unless  tills  pumping  be  maintained,  as 
of  necessity  It  has  so  far  been,  not  only  these 
but  the  other  wrakings  of  tbe  dtf  endanta  are 
in  danger  of  being  flooded 'and  drowned  out, 
—so  much  so  that  in  his  sun>lemental  report 
tbe  master  modifles  his  former  ruling;  and 
permits  the  defendants  to  maintain  their 
pumps  and  pumping  machinery  in  order  to 
protect  their  general  mines.  Her^  then,  we 
liave  possession  taken  and  outlays  made  <m 
the  strength  of  the  parol  contract  wlilcb 
cannot  be  justly  set  aside.  The  master  hlm- 
sdf  finds  that  the  money  expended  win  be 
Irreparably  lost  to  the  defendants  if  they 
cannot  go  on  wlUi  tbdr  mining,  and  that  It 
cannot  be  made  up  to  them  In  damages,—* 
situation  which  stnn^y  appeals  to  a  chan- 
cellor for  equltaMe  vdtoC 
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"Tbe  master  coiuldera,  howerer,  thftt  ttun 
luu  been  a  partial  abandonment  of  possea- 
alon  bj  the  defendants,  whereby  tbetr  rights 
have  been  lost,  because  at  the  bidding  of  Jer- 
mjn  in  December,  1888,  they  stopped  mining 
below  the  road,  and  ai^in  on  written  notice 
In  September,  1881.  they  stopped  altogether. 
We  cannot  accept  this  conduslon.  A  mm 
discontinuance  because  nf  a  dispute  Is  not 
necessarily  a  Toluntary  abandonment  We 
hare  commented  upon  thla  phase  of  the  case 
In  another  connectl<»i,  and  all  that  is  there 
said  may  be  applied  without  repetition  here. 
It  Is  to  be  further  noted,  however,  that  while 
the  defendants  have  not  extended  their  work- 
ings since  they  stopped,  tb^y  have  not  failed 
to  maintain  the  possession  taken  by  means 
of  them.  The  openings  which  they  made  into 
the  disputed  tracts  are  stUl  connected  with 
their  shaft  and  other  workings,  snd  their 
pumps  and  machinery  are  still  there  to  take 
cara  of  the  watn-  which  gathers  In  them. 
Except  for  the  water  which  has  been  allowed 
to  accumulate  In  the  east  gangway,  and  a  re- 
adjustment, probably,  of  some  of  their  air 
currents,  they  could,  for  all  that  appears,  go 
on  to-day  Into  any  part  of  this  territory  to 
the  point  to  which  they  had  worked,  and 
there  resume  the  mining  of  the  disputed  coal. 
There  Is  another  matter  which  bears  upon 
this  question.  As  early  as  February,  1881, 
and  perhaps  before  that,  the  plaintiffs  them* 
selves  drove  a  gangway  Into,  and  began  min- 
ing coal  from,  the  17-acre  tract,  south  of  St 
John's  brook,  which  the  defendants  si^ 
was  given  them  in  the  exchange.  This  -was 
not  a  mining  out  of  bounds  by  mistake,  as 
the  plaintiffs  attempt  to  make  it  but  on  the 
contrary,  has  much  the  appearance  of  an  as- 
sumption of  posBesBion  by  the  plaintiffs  of 
that  which  had  been  allotted  to  them  In  the 
exchange.  Nearly  6,000  tons  of  coal  have 
been  taken  out  through  these  workings,  no 
account  of  which  was  ever  rendered  to  the 
defendants,  nor  any  suggestion  of  payment 
for  It  made.  Even  after  the  notice  to  stop 
was  given  to  the  defendants  In  September. 
18D1,  nearly  BOO  tons  more  were  mined.  And, 
what  Is  Btlll  more  significant  Jermyn  ad- 
mits that  they  did  not  give  up  possession 
when  they  found,  as  he  says,  that  the  piece 
did  not  belong  to  them,  nor  do  they  propose 
to  do  BO  now.  With  the  plaintiffs  holding 
onto  the  17-acre  piece  In  this  way,  less  evi- 
dence, according  to  the  decision  made  In 
Moss  V.  Culver,  64  Pa.  St  414.  and  Brown  v. 
Bailey,  supra,  will  be  required  to  persuade  us 
that  the  exchange  has  been  consummated 
and  possession  maintained  on  the  one  side  as 
well  as  on  the  other.  TheBe  couBidNstlons 
lead  us  to  the  following  result:  •  •  • 
Following  these  rulings  to  their  legitimate 
conclusion,  we  dismiss  the  bill  en  the  merits, 
with  costs." 

Samuel  B.  Price.  Ira  H.  Bums,  and  Bnssell 
DImmlck.  for  appellants.  A.  O.  Fnrst  Ed- 
ward N.  Winard,  Everett  Warren,  and  Henry 
A.  Knapp.  for  appellees. 


PER  ODBIAM.  Having  given  a  most  mi- 
nute and  painstaking  study  to  the  master's  re- 
pOTt  and  the  (vinlon  of  the  learned  court  be- 
low In  this  case^  we  have  reached  the  oon^ 
clu^on  that  the  oplnltm  ot  the  court  cMitalns 
the  cwrect  exposition  of  the  facts  in  evt 
dence,  and  of  the  coaclud«is  of  law  whlcb 
contrc^  the  determination  and  application  ut 
the  facts.  In  view  of  the  varioos  cMitentlwui 
of  the  parties.  The  chief  controversy  upon 
the  question  of  the  parol  exchani^  as  to 
which  the  master  and  the  court  differ  In  fbeir 
conclusions,  is,  In  our  opinion,  clearly  and 
correctly  determined  by  the  court  The  rea- 
sons given  In  support  of  that  conclusltm  ars 
entirely  satisfactory  to  us,  and,  without  in- 
dulging in  any  repetition  of  them  here,  we 
adopt  the  opinion  as  the  expresBlon  of  our 
views  upon  the  whole  case,  and  on  It  we 
affirm  the  final  decree.  The  decree  Is  affirm- 
ed, and  appeal  dlsmlHed,  at  tlie  cost  <tf  ttw 
appellants. 

(71  Gontt.  W) 
BARB0W8  V.  MATCHAUO  SILK  00. 

(Supreme  Oourt  of  Errors  of  Connecticut  AprQ 

4, 1900.) 

OORPORATtONS  —  INCRBASED    STOCK  —  BDB- 
6CRI PTION—TAUDITT— REGISTRATION^ 
IRRBOULARITY— FRAUD— WAIVER. 

1.  A  corporatioo'i  failure  to  file  a  certificate 
of  aa  Increase  ol  stock  with  the  secretary  of 
state  and  the  town  d^E,  as  required  by  Gen. 
St.  1  1954,  does  not  invalidate  a  subscription  to 
the  increased  stock  as  between  the  corporation 
and  the  stockholders;  the  object  of  the  section 
he\ug  primarily  tor  the  benefit  ot  the  pobllc. 

2.  Stockholders  voting  to  increase  the  stock 
of  the  corporation  to  a  certain  amount,  without 
specifying  the  time  of  tssaance,  waive  the  Ir- 
regularity of  an  Innance  of  various  amounts 
of  the  stock  from  time  to  time  daring  a  period 
of  six  years  by  the  directors,  where  they  accept 
dividends  and  participate  in  Btockholders'  meet- 
ings during  such  time  without  making  any  ob- 
jection to  such  iaaaaoce  of  the  stock. 

3.  A  stockholder  cannot  avoid  a  subscription 
to  corporate  stock  on  the  ground  of  false  rep- 
resentation, where  he  accepted  dividends  ud 
participated  In  stockholders'^  meetings  for  a  pe- 
riod of  six  years  without  Investigating  as  to 
the  truth  of  the  r^resentatlons,  and  an  Investi- 
gation could  have  been  easily  made  by  an  ex- 
amination of  the  books  of  the  corporation. 

Appeal  from  superior  court  Windham 
county;  Alberto  T.  Roraback.  Judge. 

Action  by  Frederick  M.  Barrows  against 
the  Natchaug  Silk  Company  In  which  a  re- 
ceiver for  defendant  corporation  was  ap- 
pointed, who  referred  the  claim  of  Channcey 
O.  Bevln  against  the  corporation  Cor  stock 
alleged  to  have  been  purchased  under  fraud- 
ulent representations  to  the  superior  court 
where  a  judgment  was  entered  disallowing 
such  claim,  from  which  claimant  appeals. 
Affirmed. 

Upon  the  complaint  of  the  plaintiff  to  the 
superior  court  a  receiver  was,  on  the  25th 
day  of  April,  1895,  appointed  for  the  Nat- 
chaug Silk  Company,  a  corporation  formed 
under  the  joint-stock  laws  of  this  state.  In 
the  progress  ot  the  settiement  of  the  affairs 
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ot  tbmt  coi'poraUoo  Ghanncey  O.  Borln  pm- 
sented  a  claim  to  tbe  receive,  and  aaked  to 
haTe  It  allowed  to  him.  It  was  ttw  amoant 
be  bad  piUd  to  tbe  aald  corporation  for  cer- 
tain of  its  abaies  of  capital  stock  for  whleb 
be  bad  nibecrlbed  and  paid,  and  on  tbe 
ground  that  Mid  ebarei  were  entliely  void. 
The  recelrer  disallowed  the  claim.  The  an- 
perimr  coart  aaatalned  tbe  decUoD  of  tbe 
receiTer,  and  beUI  that  tbe  abares  were  not 
TOld.  Mr.  Berln  baa  appealed  to  this  court 
The  material  part  of  tbe  finding  of  facta 
is  as  foUows:  "laie  Natcbang  Silk  Com- 
pany was  organised  under  tbe  Jolntetock 
laws  of  tbe  state  of  Oonnectlcut,  October  25, 
1887.  with  a  capital  stock  of  ^.000.--2CS0 
shares  of  $100  each,— and  continued  In  bual- 
nesB  untU  April  2S,  1806,  wben  a  recetror 
was  appointed.  Its  stock  remained  tbe  same 
nntn  AngTwt  27,  1888,  when  tbe  stocfchcrfdets 
voted  to  increase  Its  capital  stock  to  $200,- 
000.  No  formal  subscription  paper  was  sign- 
ed for  this  Increao^  but  1,600  sliares  there- 
of were  taken  by  various  paeons,  .among 
whom  was  tbe  defendant,  who  took  60  shares 
thwreof,  and  paid  therefor  7S  per  cent  in 
cash,  and  gave  the  notes  tor  tbe  remaindsr. 
On  February  7,  18SS,  the  company  voted  to 
taicrease  Ito  capital  stock  to  1260^000,  but 
none  of  said  additional  stock  was  ever  1^ 
sued.  No  certificate  of  tither  Increase  of 
stock  vras  ever  ffled  with  ttie  secretory  of 
stete,  or  with  the  town  clerk  of  Wlndbanip 
In  which  town  tbe  eorporation  was  located. 
In  every  year  after  tbe  defmdant  bought  said 
stock  of  the  cnporatlott  the  propo:  officers 
tl^eof  fUed  with  tbe  secretary  of  stete  the 
annual  certificates  required  by  law,  and  also 
filed  with  the  town  clerk  of  said  town  the 
annual  cotlficato  required  by  law,  contain- 
ing the  names  of  the  stockholders,  and 
among  them  the  name  of  the  defradant,  and 
all  of  said  certificates  diowed  the  amount 
of  stock  ot  tbo  company  actually  paid  in. 
All  of  the  debts  owed  by  the  Natchaug  Silk 
Company  at  the  time  of  the  appointment  of 
tiie  receiver,  amounting  to  more  than  $300,- 
000,  accrued  after  tbe  defendant  purchased 
bis  stock,  and  after  certificates  containing 
Ills  name  as  a  stockhidder  were  filed  In  said 
town  clerk's  office,  ta  tbe  spring  of  1889 
the  attentira  of  Ohaoneey  O.  Bevln,  defend- 
ant was  called  to  the  stock  of  tbe  Natchaug 
Silk  Company  as  an  investment  by  bis  broth- 
er, A.  A.  Be^n,  at  the  request  of  one  Blsley. 
On  ti>e  Mb  day  of  April,  1889,  In  pursuance 
of  said  request  the  said  Ghanncey  G.  Bevln 
called  upon  said  Blsley  at  said  WllUmanti^ 
when  said  RIsley  represented  to  said  Bevln 
that  the  capital  stock  of  said  Natchaug  Silk 
Company  bad  been  Increased  frt»n  $26,000 
to  $200,000;  that  tbe  company  was  doing  a 
prosperous  business,  and  had  a  surplus  of 
about  $20,000;  that  the  Increase  of  $175,000 
had  been  subscribed  for,  excepting  36,  or  pos- 
sibly 75,  shares;  and  that  76  per  cent  there- 
of bad  be«i  paid  for  In  cash,  and  for  the  25 , 
per,  cent  remainder  thereof  the  snbscribeni 


had  gtvea  notes,  whleb  tbe  company  took 
beoaiun  ft  did  not  need  the  mcmey,  and  these 
notes  vronld  be  kept  by  tlie  oompuiy,  and 
not  used,  and  would  Iw  paid  by  dlvldenda; 
that  he  (Blsley)  had  taken  $10,000  worth  of 
said  sto^  and  paid  $7,600  In  caab  therefor, 
and  givot  hla  note  tm  tbs  remaining  $8JfO0; 
that  the  defendant  could  have  the  86  aharea 
then,  and  in  a  few  daya  be  C^sley)  would 
Inform  bim  whether  he  omdd  have  tbm  other 
86.  Belying  on  said  representeti<ais,  the  de- 
fendant on  April  0.  1889,  bought  86  shares 
of  said  stock,  and  on  April  18,  1889  (baring 
bi  tbe  meantime  been  Informed  by  said  Ria- 
ley  that  the  man  who  subscribed  for  the  otb- 
m  3S  diares  n^ould  not  take  than),  be 
bonglit  86  shares  more  of  said  sto<^  paying 
for  said  stock  75  per  cent  In  cash,  and  giv- 
ing  his  notes  for  the  remaining  25  per  cent 
In  relatt<m  to  tbe  truth  or  falsity  of  said 
representetlona,  1  find  as  foUows:  That  tlie 
voted  Increase  of  stodc  was  never  snbaeritied 
for  In  fullt  and  that  the  entire  stoA  of  said 
company  never  exceeded  $186,000.  Tbe  In- 
crease of  stock  was  sold  from  time  to  time 
from  about  August  I8S8,  to  August  1894. 
I  am  not  able  to  find  from  tbe  evidence 
wlietfaw  tlie  company  was  doing  a  profltebie 
business  ta  1889^  or  had  a  surplus  or  not  It 
etrntlnnsd  in  buBlneaa  until  April  1.  1886, 
wbeo  a  receiver  was  appointed.  All  the  in- 
creased ato^  had  not  been  snlMcrfbed  tot, 
and  75  per  cent  thereof  peid  in  cash  on 
April  0,  1889^  The  exact  amount  wUeb  bad 
been  sobscribed  for  at  the  last-mentioned 
date  I  am  not  able  to  determine  from  the 
evidence,  but  it  was  much  more  tlian  TO 
shares  taken  by  said  defendant  and  nmeta 
ot  that  which  bad  been  sold  at  that  time 
had  been  paid  for  in  machinery  and  stock 
at  an  appraised  valuer  Instead  of  ca^  So 
far  .as  the  books  of  the  company  showed. 
Risley  waa  credited  with  having  paid  only 
$1,600  for  stock  taken  by  him.  After  the 
defendant  received  his.  certlflcatee,  be  at- 
tended several  meetings  ot  the  stockboldKa, 
voting  for  its  directors,'  and  received  aemi- 
annual  di^dends  at  tlie  rate  of  6  ver  cent 
until  about  tlie  time  tlie  company  wrat  Into 
liquidation.  During  all  tiiat  time  be  new 
made  any  uamination  ot  tbe  books  or  pa- 
pas of  the  company,  or  of  ita  returns  to  tiie 
tovrn  <!terk  and  secretary  of  state,  to  ascer- 
tain vrhethw  or  not  tiie  representationa  made 
to  him  were  true,  or  what  tiie  financial  con- 
dition of  the  company  was,  or  to  see  whetii- 
er  the  stock  bad  been  properly  and  folly  la- 
sued  in  accordance  with  tbe  votea  itf  tbe 
company,  as  had  been  represented  to  bim; 
although  be  could  have  made  siwh  uamlna- 
tion,  and  have  asontslned  all  Uie  i^cta  In  re- 
lation thoeto,  as  well  before  aa  after  tbe 
fidlure;  He  made  no  attempt  ox  ^EMt  In 
this  direction  tmtll  af^  demand  had  been 
made  upon  him  by  tbe  recover,  about  Au- 
gust 20,  1806,  when  he  agreed  to  pay  the 
amount  of  said  notes,  but  afterwarda  refus- 
ed to  do  i&   That  aaid  defendant  in  8ep- 
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<ember,  1806,  presented  &  claim  agalmt  tbe 
recelTer  of  the  Natehang  Silk  Company  for 
tbe  casta  paid  by  blm  for  aald  atodk,  togettier 
wltb  interest  from  the  time  of  paymuit  to 
the  date  of  tbe  appointment  of  the  receiver 
tSumot,  Icn  dlTldmds  received  by  blm  from 
aald  company  on  aald  stock,  and  at  tbe  same 
time  returned  tbe  stock  certificates.  Tht  de* 
fendant,  Bevln,  recelTed  no  direct  knowledge 
as  to  tbe  Issne  of  tbe  stock  fn  the  manner 
hereinbefore  set  forth,  or  that  the  representa- 
tions made  to  him  vere  nntme  vntll  after 
the  appointment  of  a  lecelTer  for  aald  Nat- 
ehang Silk  Company." 

Tbe  reasons  ot  appeal  are  these:  **(1)  The 
court  should  have  held,  upon  tbe  facts,  the 
stock  sold  to  said  Bevln  spurious  and  void, 
and  that  Berln's  claim  for  the  recovery  of 
the  Judgment  thereof,  wltb  Interest  from  the 
time  of  judgment  to  tbe  appointment  of  a  re- 
ceiver, less  tbe  dividends  paid  him  by  said 
company,  should  have  been  allowed.  <2)  The 
court  erred  In  finding  tbe  sale  of  said  stock 
to  Bevln  valid,  aud  In  disallowing  his  claim 
to  recover  tbe  amount  paid  for  said  stock, 
less  the  dividends  paid  him  by  said  company. 
9)  The  court  erred  in  finding  the  sale  of 
said  stock  to  Bevln  valid,  and  in  disallowing 
talB  claim  to  recover  the  amount  paid  there- 
on, wltb  Interest  from  the  date  of  Judgment 
to  the  date  of  the  appointment  of  a  receiver, 
less  the  dlrldenda  paid  to  blm  by  said  com- 
pany." 

William  O.  Oase  and  Daniel  A.  Uarkham, 
for  appellant   Charles  B.  Perkins  and  Solo- 
haeu,  tos  appellee 

'  ANDREWS,  O.  J.  (after  statlog  the  facts). 
In  this  proceeding  Mr.  Bevln  sought  to  take 
out  of  tbe  assets  of  tbe  Xatchaug  SHk  Com- 
pany tbe  amount  be  paid  for  certain  of  Its 
riiares  upon  the  claim  that  tbe  shares  Issued 
ta  htm  were  IsBoed  under  such  circumstances 
that  It  puts  no  obligation  on  blm  to  pay  for 
them.  Indeed,  bis  claim  is  that  neither  tbe 
corporation,  nor  Its  creditors  represented  by 
tbe  receiver,  have  any  demand  against  blm 
therefor,  but  that,  on  tbe  contrary,  they  are 
liable  to  him  for  tbe  amount  be  paid  for  the 
shares,  less  such  dividends  as  he  has  received. 
The  stock  of  a  corporation  which  is  being 
wound  up  by  Insolvency  proceedings  is  a 
txust  fund  for  the  paymoit  of  Its  debts.  A 
person  who  attempts  to  take  away  any  part 
of  that  fund,  and  thereby  to  subject  tbe 
creditors  of  the  corporation  to  a  loss,  must 
show  a  dear  right  to  do  so,  or  tbe  attempt 
oni^t  to  fall.  Mr.  Bevln  makes  bis  .claim 
upon  tiro  grounds.  Tbe  first  Is  that  be  was 
Induced  to  take  tbe  shares  by  fraud.  The 
otbM*  ground  Is  that  tbe  shares  were  void. 
To  understand  clearly  the  force  of  these 
claims,  It  is  desirable  to  recur  briefly  to  some 
of  the  salient  facts  set  forth  iiy  tbe  eotirt  In 
tbe  finding. 

The  silk  company  was  organized  under  and 
pursuant  to  tbe  Johit-atodi  lawa  of  this  state. 


The  orgajilsatlou  was  completed  In  October, 
188T,  and  was  thai  fully  complete  and  lawfuL 
Tbe  notices  and  certificates  required  by  law 
were  all  properly  made  and  filed,  so  that  tbe 
company  was  authorized  to  engage  In  busi- 
ness. Its  capital  stock  amounted  to  $26,000, 
being  260  Aares  at  9100  per  share.  Tbe  cor- 
poration at  once  commenced  busiaess,  and 
apparently  wltb  success.  In  August,  1888,  the 
etockholders,  at  a  meetbig  legally  warned  and 
held,  voted  to  increase  the  capital  stock  to 
9200,000.  To  do  this  required  the  Issuing  of 
1,760  more  shares  of  stock  at  the  same  value 
eaxii.  The  vote  did  not  specify  when  and  In 
what  order  these  additional  shares  should  be 
Issued,  nor  was  there  any  formal  subaerip* 
tlon  paper  signed  for  these  new  shares.  In- 
tending  to  act  under  Uils  vote,  the  directors 
issued  shares  of  stock  to  various  persons  from 
time  to  time,  and  at  different  times  between 
that  date  and  18G0.  They  issued  bi  all  1.600 
shares;  all  ot  which  were  paid  for.  In  the 
ear^  part  of  April,  1888.  SO  of  these  shares 
were  Issued  to  Mr.  Bevln.  He  paid  93.760 
In  cash,  and  for  tbe  balance  gave  bis  two 
negotiable  notes,  each  for  the  sum  ot  9025. 
At  that  time  the  corporation  was  not  Indebted 
to  any  of  its  present  creditors.  Thereafter 
Mr.  Bevln  attended  the  meeting  of  the  stock- 
holders, and  voted  for  its  directors,  and  each 
year  received  dividends  on  his  stock  semi- 
annually at  Q  per  jcent.,  until  tbe  receiver  was 
appohited.  He  bad  all  this  time  ample  means, 
had  he  chosen  to  avail  himself  of  it  to  as- 
certain tbe  truth  or  Mslty  of  tbe  statements 
which  bad  been  made  to  blm  respecting  tbe 
business  of  tbe  corporation  and  Its  manage 
ment  No  certificate  showing  the  numbers 
and  value  of  the  shares  of  tbe  said  authorized 
increase  of  stock  waa  ever  filed.  The  certifi- 
cate reqnired  by  section  1966  of  the  General 
Statutes  was  duly  made  each  year,  and  filed 
with  tbe  secretary  of  state  and  tbe  town 
clerk.  Tbe  sole  ground  on  which  these  shares 
are  said  to  be  void  Is  that  tbe  certificate  ot 
the  Increase  of  stoc^  as  required  by  sectlMi 
1064  of  the  statutes,  was  not  made  and  filed. 
This  section  requires  that  certificates  shall  be 
filed  as  la  provided  In  the  other  section  for 
original  stock.  The  certificate  named  by  this 
section,  as  well  as  the  certificates  named  In 
the  other  sections  In  the  same  chapter  of  the 
statutes,  are  required  to  be  made  and  filed 
with  the  secretary  of  the  state  and  with  the 
town  clerk  primarily  for  the  benefit  of  the 
public;  that  is,  of  those  persona  who  may  de* 
sire  to  do  business  with  the  coiporation. 
Johnston  v.  Allls,  71  Conn.  207,  41  Atl.  810. 
Sections  1047  and  1018  (being  In  tbe  same 
diapter)  require  that  certain  notices  must  be 
made  and  filed,  as  In  the  other  sections  Just 
above  dted,  before  tbe  corporation  shall  com- 
mence bufllnesa.  But  there  Is  nothing  in.  any 
of  these  sections  to  diow  that  the  failure  to 
file  these  notices,  or  any  of  them,  makes  the 
stock  void.  As  between  tbe  shareholders  and 
the  corporation,  the  shares,  so  far  aa  this 
omission  Is  cMMemed,  may  be  good,  and  the 
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sbardioUen  be  compelled  to  psj.'  These 
omlBBlons  are  donbtless  Irregrularltles.  The 
statute^  howevCT,  ^oTlde  no  penalty  for 
them  other  than  that  the  directors  are  made 
peESonoIly  liable  for  all  the  debts  of  the  cor- 
poration. Such  Irresularltfes  do  not  exempt 
the  nbscrlber.  after  he  has.  as  a  stockholder, 
acted,  as  be  did  here,  from  paying  for  his 
stock.  Nutter  t.  Railroad  Co^  6  Gray.  85; 
Water  Co.  t.  Nichols,  68  Conn.  403,  20  AtL 
S15,  8  li.  R.  A.  GOT.  The  notices  required  hy 
KCtlon  18S6  have  beoi  each  year  made  and 
filed  slnee  this  Increase  was  voted.  These 
have  famished  to  the  public  full  opportmilty 
to  learn  the  real  condition  of  the  silk  com* 
pany,  as  full  and  complete  as  the  certificate 
named  In  section  IiOM  conld  have  done.  It 
would  have  been  entirely  competent  for  the 
stockholders,  when  they  .voted  the  Increase  of 
stock  In  August,  1888,  to  have  authorized  the 
directors  to  Issue  the  stock  at  such  time  or 
times  and  In  such  amounts  as  they  should 
determine.  It  would  hare  been  wiser,  per- 
haps. If  Bdch  authority  had  been  specified  In 
the  vote.  The  directors  have  proceeded  as 
though  they  bad  authority  to  sell  the  stock  In 
Uils  way  without  such  a  rote.  More  than  six 
years  elapsed  after  the  vote  Increasing  the 
capital  was  passed  before  the  company  lie- 
came  Insolvent  All  of  this  time  the  stock- 
holders knew,  or  had  every  means  of  know- 
ing, the  way  In  which  this  stock  was  being 
Issued  and  sold  by  the  directors.  As  none  of 
them— Mr.  Bevln  nor  any  of  the  others—have 
ever  objected,  he  and  they  may  be  fairly  held 
to  havQ  assented  to  the  course  the  directors 
have  taken.  They  have  certainly  acquiesced 
In  this  course,  and  It  Is  now  too  late  for  any 
one  of  them  to  say  that  this  stock  was  not 
lawfully  Issued.  Such  continued  acquiescence 
Is  equivalent  to  a  ratification.  It  binds  the 
stockholder  to  the  same  extent  that  original 
authority  by  a  vote  would  have  done.  Whit- 
ney V.  Wyman.  101  U.  8.  397,  25  L.  Bd.  1050; 
Railroad  Go.  v.  Allerton,  18  WalL  236,  21  L. 
Bd.  902;  Stanton  v.  Railway  Co.,  CO  Conn. 
272,  22  Atl.  800.  If  Mr.  Bevln  ever  had  the 
rl^t  to  question  the  validity  of  his  shares  of 
stock,  even  as  against  the  corporation,  we 
think  the  superior  court  might  now  fairly  find 
that  he  had  lost  that  right  Town  ot  D»by 
V.  Ailing.  40  Conn.  430;  New  York,  N.  H.  ft 
H.  R.  Co.  V.  City  of  New  Haven.  46  Conn. 
287;  Roper  t.  Williams,  1  Turn,  ft  R.  18; 
Sayers  v.  Collyer,  28  Cb.  Dlv.  lOS;  Knl^t 
V.  Slmmonds  [1896]  2  Oil.  294. 

Similar  considerations  are  decisive  against 
the  right  to  set  up  RIsIey's  fraudulent  mis- 
representations upon  which  he  was  Induced 
to  subscribe  for  the  shares  of  stock.  Assum- 
Log  that  such  representations  were  established 
by  the  finding  as  the  procuring  cause  of  the 
snbscrlptloii,  Bevln  wag  too  late.  1b  setting 
them  up.  He  should  have  availed  hhnself 
earlier  of  his  means  of  knowledge,  and  been 
prompt  In  his  rescission  of  the  contract  of  sub- 
scription. 

As  against  the  creditors  of  the  corporation 


for  whMD  the  receiver  stands^  It  la  entire 
dear  that  he  has  no  just  claim  to  the  mon^ 
he  paid.  Northrop  v.  Bushnell,  88  Conn.  498; 
New  Haven  Wire  Oa  Cases,  57  Conn.  887.  18 
AtL  268,  6  L.  R.  A.  800;  Crandall  T.  Urn- 
coin,  52  Conn.  78.  There  is  no  mar, 

(TS  Conn.  SOB) 

FIRST  NAT.  BANK  OF  WILLIMANtlO  t. 

BBVIN. 

(Soprenw  Oonrt  of  Bnora  ot  OoBBSctknt.  Apstt 

 4,  1800.)   

BANKS— OASHIBR^HFUTBD  FBAVI^-MOTBlL 
A  bank  cashier's  fraud  In  procuring  the  ex- 
•cntloD  of  a  note  cannot  be  impnted  to  the  bank 
merely  from  the  fact  that  he  was  its  cashier, 
on  the  cashier's  transferring  the  note  to  the 
bank  as  security  for  a  loan,  so  as  to  preclude 
the  bank  from  lecorering  on  the  aotM  am  in- 
dorsee. 

Appeal  from  mpolor  court,  Wlndliam 
county;  Alberto  T.  Borabacik.  Judge. 

Action  by  the  First  National  Bank  of  WU- 
llmsntic,  as  Indorsee,  against  Chaoncey  O.  Be- 
vln, fllie  maker,  to  recover  the  amonnt  of  two 
notes.  Judgment  for  plalntllt  ud  ai^eal  by 
the  defendant  for  alleged  errors  In  the  nd- 
Ings  of  the  court  Afflnned. 

TbIs  case  and  the  preceding  one  arose  out 
of  the  same  matter.  They  were  tried  togeth- 
er, as.  In  cMie  aspect  they  were  but  parto  of 
the  same  case.  There  was  only  one  flwd^ng. 
The  part  of  the  finding  qieclally  applicable 
to  this  case  Is  as  follows:  Hie  notes  In  qnee- 
tlon  were  transferred  by  said  Blsley  to  the 
bank  as  security  of  a  loan,  although  It  did 
not  appear  from  the  evidence  by  whom  the. 
notes  In  question  were  taken  on  the  part  of 
the  bank,  although  Rlsley  was  cashier  at  the 
time.  It  did  not  appear  that  the  bank  had 
any  knowledge  of  the  representations  made 
by  Blsley  in  obtaining  said  notes  from  the 
defendant  or  of  the  tacts  rdatlng  to  the  la- 
sue  of  stock,  unless  the  same  In  law  can  be 
Inferred  from  the  fact  that  Rlsley  was  Its 
cashier.  Neither  did  the  defendant  know  that 
the  notes  were  held  by  the  bank  until  de- 
mand was  made  upon  him  by  the  receiver. 

William  a  Case  and  DanM  A.  Markhans. 
for  app^nt  Charles  B.  Perkins  and  Solo- 
mon Lucas,  for  appellee. 

ANDREWS,  C.  J.  (after  stating  the  fkcte). 
This  action  was  brought  to  recover  the  amount 
of  two  notes  given  by  Mr.  Bevln,  the  defend- 
ant to  the  Natchang  SUk  Company,  and  by 
that  company  Indorsed  to  the  plalntlfT.  They 
are  the  same  two  notes  mentioned  in  the  pre- 
ceding case  as  having  been  given  by  Mr. 
Bevln  to  that  corporation  In  part  payment 
for  certain  shares  of  its  capital  stock.  The 
defense  was  that  the  said  shares  of  stock 
were  void;  that  the  notes  were,  for  that  rea- 
son, without  consideration;  that  Mr.  Bevln 
was  Induced  to  give  the  notes  by  the  fraud  of 
Mr.  Risley  (all  as  Is  fully  set  forth  In  the 
finding  and  opinion  In  that  case);  that  the 
plaintiff  took  the  notes  under  such  drcum- 
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Btanccf  that  It  ww  chargeable  wtth  knowl- 
edge of  inch  want  of  consideration  and  fraTid« 
and  tbat,  therefore,  It  coold  not  recover. 
The  trand  of  Mr.  RJsley.  If  there  was  any, 
cannot  be  Imputed  to  the  bank  from  the  fact 
that  be  was  Iti  caahl^.  Bank  t.  Payne,  2S 
Onm.  444;  Batter  v.  Toy  Co.,  46  Oonn.  136; 
Foundry  t.  Dart,  26  Oonn.  382.  It  being  de> 
elded  In  Ibe  fwmw  caae  that  the  said  shares 
were  sot  void,  bat  were  valid,  the  defense 
falls.  The  plaintiff  Is  entitled  to  recover,  and 
tbere  Is  no  mot.  Tbe  other  Judges  concnro 
red. 


CR  Oonn.  «»> 

AU^  T.  HABTFOBD  LIFB  DUB.  00.  et  tL 
(Snprtme  Oonrt  of  Ehroni  of  Connectlctit.  April 

^  1000.) 

LIFE  INSURANCB-OIFT— DSUVBRT  OF  POUCT 
— IKflURABLB  INTKRBST  —  WITNESSES  —  PRO- 
DOCnON  OF  DOCUMENTS  —  ATTORNEY  AND 
CLIENT— CONFIDENTIAL  COHHUNICATIONS  — 
CONSTRUCTION  OF  AORBKHBNT  —  I^ADINO 
QUB8TI0N8— BVXDBNCB— ADUlSaiONB  OF  DB- 
CKUBD. 

1.  Where  an  Insnrance  polf cy  contractinK  for 
the  payment  of  money  to  the  beneficiary,  if  liv- 
ing OQ  death  of  the  insured,  was  delivered  as 
a  gift  by  the  insured  to  the  benefidaiy,  the 
facta  that  sach  policy  was  deposited  in  the 
partnership  safe  of  tbe  insured  and  beuefidsry, 
that  some  of  the  premiams  were  paid  by  the 
partnership,  that  it  was  left  in  tbe  safe  of 
the  insured  after  dissolution  of  the  partnership, 
ai^  that  the  insured  declared  his  Intention  of 
procnilns  a  transfer  thereof  to  his  wife  and 
child,  cannot  vary  sneh  contract,  since  anch 
tacts  do  not  coostltnte  a  surrender  or  retin- 
qulsbment  of  tbe  beneficial  interest. 

2.  Delivery  of  an  insarsace  policy  to  tbe  bene- 
ficiary is  prima  fade  evidence  of  intent  to  in- 
vest liim  with  the  benefldal  ri^t  of  action 
tliercon,  and  a  findina  that  tbe  policy  was  de 
livered  as  a.^ft  will  not  be  disturbed  in  ab- 
sence of  enythinff  inconsisteat  tlierewith  in  tlie 
facts  set  out. 

3.  In  the  absence  of  bad  faith,  an  Insarable 
Interest  In  the  life  of  the  insured  was  not  neces- 
sary on  the  part  of  the  benefidary  In  a  policy 
delivered  as  a  gift  by  the  Insured  to  tbe  bene- 
fidary, since  the  insured  had  such  insurable 
intnest.  and  could  make  tbe  policy  psyable  to 
wliom  he  wished. 

4.  Where  tbe  complaint  and  defendant's  ao- 
Bwer  admitted  possession  of  a  document  on  tbe 
terms  of  which  the  rights  of  both  parties  de- 
pended, which  was  afterwards  delivered  by  de> 
fendant  to  her  attorney,  there  wss  no  error  In 
compeillnK  such  attorn^  to  testify  that  such 
document  was  in  his  hands,  and  to  produce  the 
same  In  evidence. 

5.  Testimony  of  the  ben^dary  in  a  life  In- 
surance policy  on  the  life  of  his  partner  as  to 
the  drcnmstances  under  which  ne  left  snch 
policy  In  the  partnership  safe  after  dissolution 
of  w  firm  was  relevant  to  antldpate  any  claim 
of  Intention  to  surrender  his  interest 

ft,  Where  there  was  evidence  to  prove  an  oral 
asreement  between  the  insured  and  bcuefidary 
tut  the  insurance  policy  should  be  security  for 
a  debt  which  was  once  due  from  the  insured  to 
the  beneficiary,  but  had  been  discharged,  tes- 
timony of  tbe  beneficiary,  on  rebuttal,  that  the 
policy  was  never  held  with  rtference  to  such  a 
debt,  was' not  a  constmction  by  sudi  witness 
of  an  agreement,  and  was  propwly  admitted  as 
a  denial  that  there  was  such  agreement. 

7.  Where  a  leading  question  was  put  to  plain- 
tiff, and,  upon  objection,  withdrawn,  and  a 
question  in  proper  form  substituted*  tliere  was 
DO  error,  though  the  witness'  attention  was 
ther^  directed  to  wJwt  was  wanted  from  Um. 


&  Where  Oe  buiness  rdiatiMU  between 
ptalntUr  and  bis  deceased  brother  as  partners 
were  In  Issue,  testimony  of  tbe  plsintlfl  in  re- 
buttal that  his  deceased  brother  once  said  to 
him  that  be  had  drawn  out  ot  tbe  partnership 
funds  more  than  witness  bad  was  admissible 
as  against  the  administratrix  of  his  brother. 

Appeal  from  superior  court,  Hartford  coun- 
ty; Alberto  T.  Boraback,  Judge. 

Action  by  George  H.  Allen  against  tbe 
HartfOTd  Life  Insurance  Company  and  Mary 
M.  Allen,  administratrix  of  Clarence  W.  Al- 
len, deceased,  to  recover  aa  a  policy  of  life 
Insnrance.  Judgment  for  idalntlff,  ahd  de- 
fendant Mary  M.  Allen,  administratrix,  mp- 
peals.  Affirmed. 

John  J.  Jennings,  for  appellant  JTohn  B. 
B6ck,  tor  anieUee. 

BALDWIN,  J.  In  1S84,  Olaxence  W.  Al- 
len,  tbea  29  years  old,  took  ont  the  polity 
qnestioQ  In  this  sott  on  bis  own  life.  It  was 
for  $5,000,  and  made  payable  on  bis  death 
to  "George  H.  Allen,  if  living;  otherwise  to 
said  Clarence  W.  Allen's  le^  representa- 
tives." Shortly  afterwards  be  delivered  it  as 
a  gift  to  George  H.  Allen,  who  was  bis  only 
brother,  and  then  21  years  of  age,  and  to  a 
considerable  extent  dependent  on  him  for  ad- 
vice and  aid  In  securing  employment  Nei- 
ther was  indebted  to  the  other,  nor  had  they 
any  business  relatlcms,  nor  was  there  any 
agreement  that  each  should  Insure  bis  life 
for  tbe  benefit  of  tbe  other,  thongh  afterwards 
George  did  for  a  time  Insure  bis  life  In  favor 
of  Clarence.  The  latter  Insurance  George  al- 
lowed to  expire  before  1893,  In  which  year 
Clarence  married.  Clarence  died  In  1898, 
leaving  a  widow  and  child.  He  had  continued 
to  pay  the  premiums  on  the  policy  annually, 
except  from  1886  to  1890,  when  they  were 
jHUd  oat  of  the  funds  of  a  co-partnership 
then  existing  between  tbe  brothers.  During 
that  period  George  kept  the  policy  In  the 
partnership  safe,  and  there  it  remained  after 
the  partnership  was  dissolved  In  1890,  tbe 
business  at  tbe  old  stand  being  continued  by 
Clarence,  although  George  thereafter  had  a 
safe  of  his  own  In  another  place,  where  be 
conducted  his  bualness.  In  1895  Clarence  de- 
clared bis  intention  of  procuring  a  transfer 
of  tbe  policy  to  his  wife  and  child,  and  ob- 
tained from  the  insurance  company  a  blank 
form  to  be  signed  by  George  for  that  pur- 
pose. He  never,  however,  mentioned  the 
matter  to  George,  nor  took  any  further  steps 
In  that  direction.  At  the  time  of  his  death 
he  owed  a  small  sum  to  George,  wbldi  was 
subsequently  paid  by  bis  administratrix.  His 
estate  was  not  a  large  one.  There  Is  noth- 
ing In  any  of  these  facts  which  can  vary  tbe 
contract  expressed  In  the  policy.  That  la  for 
the  payment  of  the  money,  upon  Clarence's 
death,  to  the  plaintiff,  If  living.  He  was  then 
living,  and  there  Is  no  sufficient  equity  In 
favor  of  the  widow  or  dilld  to  debar  him 
from  Insisting  on  his  l^al  right  Tbe  gift 
of  the  policy  was  perfected  by  its  delivery, 
and  Its  subsequent  deposit  in  tbe  partnership 
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mi%  Vu  pajment  of  tbe  preialiimf  for  a  tew 
yean  by  tbe  partnerdilp,  and  Its  being  left 
la  tlie  same  aafe  after  tbe  flrm  wma  dlMoIred, 
are  wholly  InsoflOclmt  to  oHUtltate  a  sarren- 
der  or  rellnqalgbment  In  Cavw  of  Clarence. 
Had  Oaience  asked  Cfeorge  to  execute  the 
form  of  asBlgnment  whlcii  waa  procured  from 
the  Inaurance  company,  George  would  have 
been  under  no  duty  to  comidy  with  tbe  re- 
quest  A  gift,  when  once  oecnted  by  de- 
livery, le  Irxerocable; 

The  admlnlatratriz  cmtonda  that  there  was 
no  enflldent  prottf  of  gift  The  dellTery  of 
the  obligation,  whether  abeolate  or  condition- 
al, of  a  Uilid  party,  for  the  paymat  of  skhl- 
ey*  to  the  person  named  as  payee,  Is  at  least 
prima  fade  erldeDce  ot  an  Intent  to  Invest 
the  payee  with  the  benefldal.  right  of  action 
upon  It  The  trial  court  has  found  hi  this 
case  that  the  p<^lcy  was  In  fact  delivered  as 
ft  gift,  and  there  Is  nothing  In  the  subordinate 
tftcts  that  are  set  out  which  Is  Inconsistent 
with  this  conclusion. 

It  Is  ui;ged  titat  George  had  an  insurable 
Interest  In  Clarence's  life  at  the  date  of  the 
policy,  as  his  next  heir  apparent,  and  that, 
when  Clarence  married,  and  a  child  was  bom. 
who  tbweupon  became  his  taezt  heir  appar^ 
ent,  the  Insurable  Interest  of  George  became 
extinguished,  and  his  equitable  rights  under 
tbe  policy  ceased  precisely  as  they  would 
have  had  he  been  originally  a  ciedltw,  and 
the  debt  bad  afterwards  been  paid.  But  It  Is 
of  no  consequence  whether  George  ever  had 
an  Insurable  Interest  In  the  life  of  Clarence. 
Clarence  certahily  had  an  Insurable  interest 
In  his  own  life,  and  whatever  Insnranoe  be 
might  secure  to  protect  It  he  could  make  pay- 
aUe  to  wh(nn  be  would.  I«non  v.  Insurance 
Co..  88  Conn.  294,  802.  It  Is  possible  that 
such  a  transaction  n^^t  be  voidable  by  the 
Insurer  If  It  were  a  mere  device  to  enable 
the  payee  to  qiecnlate  upon  the  hazard  of 
the  life  Insured.  Insurance  Oo.  v.  Bduefer, 
94  n.  &  457.  400.  24  L.  Ed.  251;  Insurance 
Oo.  T.  France,  94  IT.  8.  561.  24  L.  Ed.  287. 
But  In  the  negotiation  and  history  of  the 
policy  now  In  question  there  was  no  such  ele- 
ment of  bad  faith. 

Error  is  assigned  because  the  attorney  tar 
the  administratrix,  havhig  be^  called  aa  a 
witness  by  the  plaintiff,  was  compelled  to  tes- 
tify that  the  policy  In  suit  was  In  his  hands, 
and  then  to  produce  it  for  use  in  evidence. 
The  complaint  charged  and  the  answer  filed 
by  his  client  admitted  that  tiils  document 
was  In  her  possession.  She  could  not  escape 
the  doty  of  producing  It  If  wanted  for  ex- 
amination by  tbe  court,  by  passing  It  over, 
pending  the  action,  to  her  attorney.  There 
Is  no  analogy  between  such  an  act  and  a 
confidential  communication  between  attorney 
and  client  It  was  no  secret  that  the  policy 
existed.  The  rigbts  of  both  parties  depoided 
apon  Its  terms,  and  the  plaintiff  was  enti- 


tled to  have  It  apeak  for  ItnU;  la  whomnmn 
hands  It  ml^t  be  foimd. 

The  plaintiff  was  property  allowed  to  state 
under  what  drcomstances  he  came  to  leave 
tbe  policy*  attar  tbe  dlasolntkm  at  the  part- 
nership,  in  the  safe,  as  before.  This  was 
relevant  for  the  purpose  of  anticipating  any 
dalm  Oat  to  leave  It  theie  Indicated  an  In- 
tantlon  to  letlnqnlsh  or  surrender  Us  Interest 
as  payee.  His  reply  to  the  question  of  Us 
counsel  was  that  he  ao  left  It  because  he 
tiiought  It  would  be  aa  safe  there  aa  any- 
where.  This  stated  an  opinion,  hot  stated  It 
only  as  a  fact  whidi  had  iw^inMiw?^  his  con- 
doct  For  this  purpose  it  was  admissible  as 
fully  as  If  It  had  been  the  opinion  of  a  third 
par^  and  he  had  acted  m  that 

The  administratrix  (rffered  evidence  tend- 
ing to  prove  tliat  there  was  an  wal  agree- 
ment or  understanding  between  tbe  brotbets 
that  tbe  p<dlcy  should  stand  as  security  Cor  a 
debt  which  at  one  time  during  its  life  -was 
due  from  Clarence  to  George,  but  bad  been 
discharged.  In  rebuttal  the  plaintiff  waa  ask- 
ed whether  the  pbllcy  was  eva  h^  with 
reference  to  such  a  debt,  to  whldi  he  replied 
In  the  negative.  The  qneatlon  snd  answer 
were  properly  admitted.  The  testtanony  Is 
not  open  to  ttie  objection  taken  to  It  that  It 
was  the  witness*  constnutim  of  an  agree- 
ment It  was  a  denial  that  there  waa  any 
such  agreement  as  the  defendant  claimed. 

▲  leading  question  was  put  to  the  plaintiff 
by  his  counsel,  and,  when  objected  to  aa 
audi,  withdrawn,  and  another  eubstitnted. 
which  was  tmexceptlonable  In  fbrm.  Binw  le 
assigned  upon  this,  on  the  dalm  that,  the  at- 
tention of  the  witness  having  been  Improperly 
directed  to  what  was  wanted  from  hlm,  the 
point  In  view  was  gained,  and  the  vwy  harm 
done  whldi  tbe  rule  against  leading  qnestlons 
Is  designed  to  avoid.  Justice  would  not  leas 
often  fall  If  formal  defects  In  the  olter  or 
Introductlw  of  testimony  could  not  be  cor- 
rected than  If  allps  la  pleading  woe  not 
the  subject  of  amendmait  An  inqnoper 
question  can  always  be  replaced  by  .  a  proper 
one,  and.  If  Impressions  on  witness  or  trlw 
have  been  made  whldi  may  pvejtslioe  the  ad- 
verse party,  this  result  Is  an  Incident  of  Out 
imperfection  attaching  to  all  that  man  does, 
from  whldi  even  Judldal  procedure  cannot  be 
teptfree;  Tlte  only  remedy  is  a  prevenUve  one. 
and  lies  In  the  poww  of  trial  courta  to  regu- 
late the  conduct  of  counsel  at  the  bar. 

The  plaintiff,  In  rebuttal,  waa  allowed  to 
atate  that  Clarenee  at  one  time  said  to  him 
that  he  had  drawn  out  of  the  partnership 
funds  more  than  the  witness  had.  This  was 
relevant  to  the  question  of  tbe  buriness  rela- 
tlona  between  the  brothers,  whldi,  were  In  Is- 
sue under  the  pleadings,  and  daience's  deda- 
ratlons  as  to  those  matters  wa«  <3eazly  ad- 
missible aa  against  bis  admlnlstratrbL  There 
Is  no  errw.  The  other  Judges  oooctuted. 
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AFPBALAND  RRROR— TINDINO  OF  FACTS-OOR- 
BXOTION— UNNECESSARY  DBFBHSBS-TRADB- 
HARK— CORPORATE  NAHB-BXCLUSIVS  RIGHT 
— APPBAlr-JUOOUBNT  PARTLY  BRRONBOOS— 
BWBRSAI*. 

1.  A  andlDf  ot  UstM  court  on  rcqacat 

of  th«  parties  will  not  M  corrected  on  appeal, 
where  the  facts  foand  were  disputed,  and  the 
appeal  record  does  not  embrace  all  the  cridence 
addnrad  with  reference  to  them. 

SL  Where  Judgment  hat  been  fonnd  In  favor 
of  a  defendant  on  certain  coanta  in  the  com- 

Slaint,  and  a  new  trial  is  snbeequently  had,  the 
enial  of  defendant's  motion  to  file  additional 
defenses  to  theee  counts  was  immaterial,  when, 
on  the  trial,  such  counts  as  were  sought  to  be 
amended  were  treated  as  being  out  of  the  case. 

8.  Where  a  corporation  had  adopted  as  a 
trade-mark  the  work  "Hygela"  to  designate  Its 

Kodacts  of  artificial  and  distilled  water  and 
verages  made  therefrom,  so  that  whererer 
tbe  products  are  sold  the  word  indicates  to  the 
trade  and  among  the  coosaming  pnbllc  that  the 
products  are  those  of  the  plsintiiK,  it  la  entitled 
to  protection  In  the  use  of  such  word  in  the 
making  and  selling  such  water  aud  beverages, 
Buch  word  not  being  merely  descriptive  of  the 
gooda,  bat  as  indloative  of  thrir  origin. 

4.  A  eoiporation  haa  no  endndve  rif^t,  as 
against  other  corporations,  to  the  use  of  the 
word  -"Hygeia"  m  Its  corporate  or  business 
name  as  Indicating  that  Its  modes  of  manufac- 
ture of  prodncta  aie  In  accordance  with  hygienic 
methods. 

5.  Where  a  Judgment  is  partly  valid  and  part- 
ly erroneous,  and  the  erroneous  portion  is  dis- 
tinct from  and  Independent  of  toe  other  por- 
tion, so  that  such  erroneous  portion  can  be  re- 
versed without  didturbiuK  the  other  portion  of 
the  judgment,  a  new  trial  will  not  be  granted. 

Torrance^  J.,  disaenting. 

Appeal  from  auperiar  court,  New  Haven 
eonnty;  Samuel  O.  Prentice,  Judge. 

Actlofi  by  tlie  H7Seia  Dlitnied  Water  Oom- 
pany  against  the  Hygeia  Ice  Company  to  re- 
■traln  defendant  from  aae  of  the  woEd  "Hy- 
geia." From  a  jddgmeat  In  favor  of  plaintiff 
idefendant  appeals.  Bavened  as  to  part,  and 
afflnned  as  to  part 

This  cause  was  before  this  court  at  a  for- 
mer term.  70  Oonn.  616.  40  AtL  G34.  In  the 
report  of  that  case  the  plecidlngs  of  the  cause 
are  sufficiently  set  forth,  and  need  not  be 
h««  Btatjed.  In  the  former  trial  the  Issues 
were  fonnd  npon  the  first  and  third  coanta 
tor  the  defendant,  and  npon  the  second  count 
f«r  the  plaintiff,  and  judgment  was  rendered 
for  the  plaintiff.  Upon  an  appeal  from  that 
judgment  a  new  trial  was  granted.  At  the 
commencement  of  the  new  trial  the  defendant 
moved  for  leave  to  plead  additional  and  sup- 
plemental defenses  to  the  first  and  third 
counts,  setting  up  in  bar  of  the  same  the  for- 
mer judgment  in  Its  favor  vt^n  said  counts. 
The  court  denied  the  motion  on  the  ground 
that  It  appeared  from  tbe  record  that  Judg- 
ment had  been  rendered  In  favor  of  tbe  de- 
fendant upon  said  two  counts,  leavli^  only 
the  second  count  to  be  tried.  The  case  waa 
tried  upon  the  second  count  only.  The  de- 
fendant excepted  to  tbe  ruling.   During  tbe 


trial,  tbe  court,  against  the  objection  of  the 
defendant,  admitted  certain  evidence  as  de- 
tailed In  the  'finding.  To  these  rulings  upon 
evidence  tbe  defendant  excepted.  The  oourt 
found.  In  substance:  (1)  That  the  wcord 
gela**  was  one  which  may  be  s^^oprlated  and 
tised  as  a  trade-martc.  (2)  That  the  plaintiff 
has  so  i^Tpropriated  said  wwd.  not  oidy  as  a 
p<xtlon  of  a  device,  but  as  an  independesit 
wonl  or  symbol,  to  designate  its  products  of 
artificial  or  distilled  water  and  beverages 
made  therefrom,  as  to  entitie  It  to  tbe  exclu- 
sive use  thereof  as  Its  trade-mark  In  tbe  busi- 
ness of  making  and  selling  such  water  and 
bevttages.  (?)  That  tbe  defendant,  by  lUs  use 
of  said  word  In  connectkm  with  the  business 
of  making  and  selling  distilled  water  and  sun- 
dry beTMnges  made  tberefrom,  had  infringed 
and  Is  infringing  upon  tbe  plaintiff's  rights  in 
a  way  calculated  to  deceive  purchasers  and 
the  public  to  the  pUlntlfTs  damage.  (4)  That 
tiie  defiant,  by  Its  use  of  tbe  said  word  In 
connection  with  the  manufacture  and  sale  of  * 
Ice  Is  not  Infringing  upon  any  rights  of  the 
plaintiff.  The  submrdlnate  facts,  from  which 
these  controlling  facts  are  found,  are  set  forth 
In  detail  and  at  great  length  In  the  record. 
In  substance  and  effect  the  subordinate  facts 
set  forth  in  the  present  record  do  not  mate- 
rially differ  from  those  contained  In  tbe  for- 
mer record  (70  Conn.  616,  40  Ati.  534),  where 
&  statemoit  of  said  facts  may  be  found.  For 
the  purposes  of  this  case  certain  parts  ot  the 
present  finding  are  here  stated,  namely:  "(IB) 
As  used  in  api^lcatfon  to  said  products  In  tbe 
manner  beretnbefore  set  forth  tbe  name  'Hy- 
geia* means  and  Indicates  in  the  trade  and 
among  tbe  oonsumlng  public  widely,  and  espe- 
cially In  the  New  England  and  Middle  States 
of  this  country,  and  wherever  tbe  plalntUFs 
products  sre  sold  or  known,  that  each  of  said 
products  to  wblch  said  name  is  applied  Is  the 
product  of  the  plaintiff  company,  and  such  has 
always  been  its  meaning  when  so  used." 
"(60)  From  a  comparison  of  the  bill  heads,  ad- 
vertisements, labels,  marks,  etc..  used  by  the 
defendant  with  those  used  by  tbe  plaintiff, 
from  the  f(»egolng  facts  and  from  the  attend- 
ing drcnmatances  and  evidence  offered  upon 
tbe  subject,  I  find  that  consumers  and  pur- 
chasers using  ordinary  care  are  liable  to  be 
misled,  deceived,  and  cwifosed  as  to  the  prod-  ^ 
nets  of  the  plaintiff  and  the  defendant  (except ' 
ice)  by  the  defendant's  use  of  said  name  'Hy- 
geia* in  any  of  the  ways  aforesaid  or  other- 
wise, and  that  the  continuance  by  the  defend- 
ant of  ttie  use  of  said  name  'Hygeia*  as  a  part 
of  its  corporate  name,  or  In  any  other  of  tbe 
ways  hereinbefore  described,  or  othowise.  In 
or  In  connection  with  the  business  of  man- 
ufacturing and  selling  distilled  water  and  bev- 
eragea.  Is  weQ  calculated  to  Induce  the  bdlef 
In  purchasers  that  they  are  buying  tbe  plain- 
tiff's products,  when,  as  a  matter  of  fact,  they 
are  buying  the  defendant's.  I  also  find  that 
the  continuance  by  tbe  defendant  of  the  use 
of  said  woid  *Hygela'  as  a  part  of  Its  corpo- 
rate name,  or  In  aoy  other  of  tbe  ways  here- 
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Inbefbn  wt  taeOK  or  otherwise,  In  or  In  con- 
nectloa  with  said  twalness  in  water  and  bev- 
erages, win  result  in  irreparable  dsmsge  and 
Injnry  to  the  plaintiff."  "(86)  No  use  of  sakl 
name  "HTgela,'  prior  to  its  ^^iroprlatlon  and 
use  hy  the  pUdntUTs  asslgiMr  and  ^  the 
Idafntut,  inconsistent  with  the  rights  claimed 
by  the  ptalntUE^  wu  prand  by  the  defend- 
ant" In  the  reasons  of  appeal  the  errors  as- 
signed aa  to  the  foreleg  paragraphs  are  stat- 
ed as  follows:  *V)  The  facta  set  forth  la 
tlie  finding  do  not  support  tiM  oondnsiont 
stated  In  paxngti^A  16,  becanse  It  Is  shown 
that  the  name  'HTgela'  has  been  used  in  con- 
nection with  water  other  than  the  phUntUTs 
products  tqKH  the  marlrats,  and,  as  apidled  to 
said  other  water  products,  does  not  Indicate 
Oat  It  Is  the  product  of  the  idalntlff  ccHnpany, 
or  that  such  has  always  been  Its  meaning; 
and  because  of  the  further  reason,  as  shown 
Id  said  finding,  that  the  wt»d  ^gela'  and  its 
Tarloos  cognate  forma  have  been  applied  In 
common  use  to  other  prodncts  as  Indlcatlye  of 
quality.  (S)  The  facta  set  forth  In  the  flnii> 
Ing  do  not  support  the  conclasiona  stated  In 
paragraph  SO,  because  they  do  not  show  that 
any  one  has  erer  been  misled,  decelred,  and 
oonfosed  aa  to  the  plalntlfTs  and  defendants 
goods;  and,  further,  becanse  they  do  not  show 
that  tibe  use  hy  the  defendant  of  Its  corporate 
name  has  erer  misled,  deceived,  or  confused 
customers,  ^nchaaers,  or  the  public  generally; 
and,  still  further,  because  they  do  not  show 
that  tiie  defendants  corporate  name  waa  erer 
associated  in  the  minds  of  customers,  purchas- 
ers, and  the  public  with  the  purchase  and  sale 
of.  its  products,  but  on  the  contrary,  that  the 
goods  of  the  defendant  were  bought  and  sold 
by  customers,  pnnduuers,  and  the  public  genr 
erally  by  tbetr  dlstbictlTe  trade-names.  (8)  In 
finding  the  fact  as  stated  In  paragraph  66,  be- 
canse the  same  is  a  caadnstoa  of  law;  and, 
secondly,  Is  wltiiout  erldence  to  support  tV* 
Upim  the  tzlat  bdow  the  defendant  made  cer- 
tain dalms  of  law  ivon  the  facta  found, 
whldi.  together  with  such  othw  parts  of  the 
xecnd  as  it  Is  deemed  necessary  to  state,  are 
snffldatly  set  forth  In  the  c^rinUm.  O^e  court 
found  the  issue  for  the  i^aintlfr  np«i  the  sec- 
ond count,  "except  that  the  acts  of  the  defend- 
ant In  making  and  selling  Ice  as  In  said  second 
count  sUeged  are  not  an  Infringement  of  the 
idalntlirs  lights,  and  are  not  a  damage  to  the 
plaintiff.'*  BnA  parts  of  the  Judgment  as  axe 
material  upmi  this  appeal  read  as  follows: 
''Whereoqpon  It  la  adjudged  that  the  defend- 
ant and  Its  officers,  agmta,  en^ytis,  and 
servants  be^  and  they  hereby  are,  each  of 
them,  forever  enjoined,  under  a  penalty  of  one 
thousand  dollars:  (1)  Against  transacting  busi- 
ness under  the  name  of  the  'Hygela  Ice  and 
Water  Otmtpany*;  and  (2),  so  hmg  as  the  de- 
fendant retsins  the  word  *Hygela'  o  a  part 
of  its  corporate  name,  against  potting  up,  bot- 
tling, selling,  offering  for  sale,  or  delivering 
distilled  water  tn  liquid  form  or  tor  drinking 
use,  or  using  distilled  water  aa  an  Ingredient 
In  flie  "■■fc*»g  ud  compoondlng  ot  ginger  ale^ 


soda  water,  Uthla  water,  and  other  artlfldai 
mineral  waters;  and  (8)  also  against  nshig,  lo 
comiection  with  the  business  of  selling  or  de- 
livering distilled  water  In  Uq^  fonn  or  for 
drinking  use,  <x  tn  connection  with  the  bust 
ness  of  iwafchig,  manuActuring.  conqNinndlngi 
putting  np,  bottling,  sell  lug,  offering  for  sale, 
or  dellTflcing  ginger  ale^  nda  water.  Uthla  wa- 
ter, w  other  artificial  mineral  waters.  In  the 
preparation  of  whldi  prodncta  distfiled  water 
shall  have  beoi  used  as  an  faigredlait,  the 
wwd  'Hygela*  in  and  iq»a  tta  a^na,  adTcrtlse- 
ments,  letter  heads,  bill  heads,  drculaxs.  print- 
ed matter,  wagons,  bottles.  Jogs,  siphons,  la- 
bels, cwks,  seals,  wooden  boxes  and  cases, 
parages,  receptadea,  or  any  other  thbig  used 
hy  any  at  them  hi  audi  bodness,— the  nse  hi 
and  npoi  Its  sl|?u,  and  the  other  things  nam- 
ed, and  which  la  hereby  enjofaied,  to  taidnile 
not  only  the  use  of  said  word  'Hygela'  alone, 
but  as  well  its  use  In  the  combinations  the 
'Hygela  Ice  ft  Water  Company.'  the  hygela 
Ice  Company.*  its  use  In  combination  with  1^ 
name  of  the  product  Css  ^gda  Water.' 
gela  Distilled  Water*),  and  In  combtaatkms 
similar  to  any  at  said  combinations,  wtaeQier 
as  a  part  of  Its  oKpoiate  name  or  not  Noth- 
ing In  this  order  shall  be  construed  aa  pre- 
venting the  nse  by  defendant  of  said  word 
*Hygela*  In  the  bnslnesa  at  manufacturing  and 
selUng  toe.  or  the  use  by  defendant  of  Ita^ 
present  corporate  name  in  said  Ice  buslnsss. ' 
so  long  as  It  refrains  from  the  manufacture 
and  sale  of  such  dlstOled  water  and  beverages 
made  therefrom.'*  The  defoidant  reqneated 
the  court  to  comet  the  flndtaig  In  cvtaln  par- 
tlcnlars,  and  the  court  refused  to  do  so.  Hie 
evldoice  contained  hi  the  record  upon  whldi 
thb  request  is  certlfled  as  "a  transcript  of  a 
portion  of  the  testimony  offered  in  said  ease," 
and  as  '1i  transcript  of  certain  depositions  of- 
fered by  the  defendant  In  erldoice  vpoa  tte 
trial  of  said  case." 

Henry  Stoddard  and  Howard  G.  Webb,  for 
appellant  Henry  O.  White  and  Leonard  IL 
Daggett  for  lytpellee. 

HAMERSIiBT,  J.  (after  stating  the  faet^ 
The  defendant  la  not  entitled  to  bare  tte 
finding  of  facta  corrected  aa  requested. 
The  tects  which  It  requested  the  court  to 
find  are  not  admitted  nor  undisputed  facta, 
nor  is  It  claimed  that  such  taeta  were  found 
without  any  evidence,  mv  does  It  appear  that 
the  evidence  certified  as  to  these  facts  em- 
braces all  the  evidence  adduced  with  refer- 
ence to  them.  Under  repeated  dedahma  of 
this  court  the  finding,  under  these  drenm- 
staiuies.  must  atand  as  madew  The  denial  at 
the  motion  for  leave  to  file  additional  de> 
fenses  to  the  first  and  third  counts  at  the 
complaint  did  the  defendant  no  harm.  Tbe 
court  treated  those  counts  as  out  of  the  ease, 
and  upon  that  view  tiie  defenses  In  question 
were  entirely  unnecessary.  When  this  case 
was  before  us  upon  a  former  a^^eal  (70 
Conn.  B88,  40  AtL  6M),  It  waa  dalmed  bj  ttae 
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aefendant  that  the  word  "Hygela"  coold  not 
be  adopted  ai  a  trade-mark,  because  It  has 
become  a  term  merely  descriptive  ot  the 
character  and  quality  of  the  goods  to  which 
It  la  applied  as  healthful  or  health-giving. 
The  trial  court  had  decided  that  the  word  as 
adopted  by  the  plaintiff  was  entitled  to  pro- 
tection, and  we  then  said  we  thought  the 
court  correctly  decided  against  the  conten- 
tion of  the  defendant  "upon  the  knowledge 
of  this  matter  acQulred  by  the  exercise  of 
Its  power  of  Jndldal  cognisance,  aided  by 
eridfflice,  and  by  refer^ce  to  standard  au- 
thorities on  the  subject"  The  former  Judg- 
ment enjoined  the  defendant  against  using 
the  word  "Hygela"  upon  or  In  connection 
with  the  sale  of  its  distilled  water  products, 
and  further  enjoined  It  against  using  the 
word  In  Its  corporate  or  business  name  while 
dealing  in  those  products.  We  held  that  the 
latter  part  of  the  Judgment  was  not  sup- 
ported by  the  facts  found,  and  therefore  we 
did  not  consider  the  question  whether  the 
plaintiff  was  lawfully  entltied  to  protection 
against  the  use  of  the  word  "Hygela"  In 
such  manner.  After  a  new  trial,  resulting  In 
a  similar  Judgment,  the  case  now  comes 
before  us  on  an  appeal  whlc^  presents  anew 
the  two  questions:  Is  the  plaintiff  entitled 
to  protection?  Can  that  protection  be  ex- 
tended to  a  prohibition  of  the  use  of  the 
word  "Hygeia"  In  the  defendant's  corporate 
name?  On  the  last  question  we  have  had 
no  occasion  heretofore  to  intimate  any  opin- 
ion. We  SOU  think  that  the  word  "Hygela" 
is  not  so  merely  descriptive  of  the  quality 
of  the  goods  as  to  render  It  legally  Impos- 
sible for  the  plaintiff  to  acquire  an  interest 
in  It  as  a  trade-mark  In  the  manner  found. 
It  Is  a  name  of  a  mythological  personage. 
The  trial  court  has  found  that  it  was  adopt- 
ed as  such  by  the  plaintiff  In  cranblnaUon 
with  a  figure  of  the  goddess;  that  it  was 
used  on  the  plaintiff's  products  only  as  a 
symlMl  to  Indicate  that  they  were  Its  gen- 
uine products,  and,  as  a  result  of  the  plaTn- 
tifTs  conduct,  has  become  closely  associated 
in  the  mind  of  the  trade  with  Its  products, 
and,  when  attaclied  to  them,  Indicates  to 
the  consuming  public  that  each  product  to 
which  It  is  BO  attached  is  the  product  of  the 
plaintiff-  It  was  lawful  for  tiie  plaintiff  to 
so  appropriate  the  name  of  a  mythological 
person.  Bad  it  taken  the  name  of  Juno  or 
Minerva,  no  question  as  to  Its  right  could 
arise.  But  it  chose  a  name  which  Is  also  an 
English  word  with  a  settled  meaning.  The 
plaintiff  disclaims  the  use  of  the  word  with 
that  meaning,  and  the  court  finds  that  it 
was  not  adopted  with  that  meaning.  The 
case  It  In  this  respect  a  peculiar  one.  We 
feel  very  strongly  the  necessity  of  great 
caution  In  permitting  the  use  of  a  word  as 
a  trade-mark  so  as  to  limit  In  any  vray  Its 
use  with  its  legitimate  meaning.  "The  gen- 
eral rule  Is  against  the  appropriating  mere 
words  as  a  trade-mark."  Caswell  v.  Davis, 
58  N.  T.  228, 285;  Uanuf  actorlng  Go.  t.  Spear, 


2  Sandf.  688;  Canal  Co.  v.  Clark,  18  Wall. 
3U,  822,  20  Ed.  681;  Lawrence  Mfg.  Co. 
r.  Tennessee  Mfg.  Co..  188  U.  S.  687.  646,  11 
Sup.  Ct  889,  84  Ll  Ed.  GG7.  "The  monopoly 
of  use  granted  by  the  law  of  trade-mark 
should  not  be  extended  to  embrace  terms  of 
doubtful  algnlflcatiou.'*  Beadileston  ft  Woers 
V.  Cooke  Brewing  Co..  20  C.  C.  A.  400,  74 
Fed.  229.  233.  This  Is  not  a  case  of  first 
adoption.  It  is  one  where  the  word  has  In 
fact,  through  long  use,  actually  acquired  a 
signification  when  attached  to  the  plaintiff's 
products,  simply  of  ownership  and  origin. 
So  used  It  Is  In  fact  a  mere  symbol  which 
conveys  the  Idea  of  origin,  and  nothing  more, 
and  it  is  further  found  that,  when  attached 
to  products  of  other  dealers,  it  is  in  fact  re- 
garded as  a  mere  symb<^  conveying  the 
same  Idea;  L  e.  that  the  products  are  made 
by  the  plaintiff.  The  labors  of  the  plaintiff 
have  created  this  condition,  and  are  entitied 
to  some  protection,  unless  it  Is  forbidden  by 
a  positive  rule  of  law.  We  are  not  prepared 
to  say,  under  such  circumstances,  that  the 
name  of  a  mythological  person  Is  entitied  to 
no  protection  as  a  trade-mark  simply  because 
there  Is  sn  English  word  derived  from  the 
same  root,  which  cannot  be  so  monopolised. 
Yet  it  is  evident  that  the  protection  must  be 
different  from  that  awarded  where  there  Is 
no  such  complication.  One  may  adopt  bis 
own  name  as  a  trade-mark,  but  be  cannot 
prevent  another  having  the  same  name  from 
Its  honest  use  In  the  same  business,  although 
he  may  be  Injured  thereby.  "The  disadvan- 
tages attending  the  choice  of  the  name  of  a 
person  as  a  mark  affect  every  result  flow- 
ing from  such  choice."  Manufacturing  Co. 
V.  Simpson,  64  Conn.  527,  671,  9  AtL  896; 
Rogers  v.  Bogers,  53  Conn.  121,  160,  1  AtL 
807,  6  AtL  675.  A  trade-mark  cannot  mo- 
nopolize the  name  of  a  place,  nor  any  sub- 
stantive commonly  used  in  language.  Bur- 
ton V.  Stratton  (C.  C.)  12  Fed.  686,  700.  But 
the  name  of  a  city  may  become  In  fact  so 
associated  with  one's  work,  as  designating 
Its  origin  and  ownership,  as  to  become  en- 
titled to  protection  as  a  trade-mark,  subject, 
however,  to  the  Infirmities  Inherent  to  such 
a  mark;  and  so  other  manufactures  In  the 
same  place  may  honestly  use  the  geographic* 
al  name  In  connection  with  the  same  work, 
notwithstanding  the  Incidental  Injury  involv- 
ed in  such  use.  American  Waltham  Wateh 
Co.  V.  United  States  Waltham  Watch  Co. 
(Mass.;  March,  1688)  53  N.  B.  141,  43  L.  R. 
A.  826.  In  such  cases  the  right  of  one  to  the 
credit  of  bis  own  labor  must  accord  with  the 
right  of  all  to  use  of  a  common  language 
and  to  free  competition;  and  a  court  of  eq- 
uity seeks  to  give  reasonable  protection  to 
both  rights  without  destroying  either.  The 
success  with  which  this  can  be  done  depends 
somewhat  on  the  subtilty  of  tbe  complica- 
tion. That  may  be  so  great  that  the  court 
will  refuse  all  protection.  And  so  with  tbe 
plaintiff.  While  entitied,  upon  the  facts 
found,  to  a  protection  against  any  one  else 
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uiUV  tti  trade-mark  on  •irnHar  prodnea 
08  Indicating  tbeir  origin.  It  la  not  entitled 
to  a  protectltm  which  may  reanlt  In  a  par^ 
tlal  monopoly  of  the  EngUali  word  **h7gela.** 
The  trial  court  has  enjoined  tt»  defendant 
agalnet  dealing  In  diaOlled  water  and  Ita 
various  prodttcta  under  any  corporate  or  tm^ 
neaa  name  which  contains  the  word  "hygeia." 
There  la  here  no  qneatlon  aa  to  the  nae  (rf  a 
corpnate  name  In  ttila  bnalneaa,  which,  by 
reaaui  of  almllarity,  nnlawfnlly  Infringes  the 
plalntllFB  Interest  In  Its  own  corporate  name, 
nor  of  a  dldumeat  and  fraudulent  use  of  the 
name  hy  the  defandant  to  the  Injury  of  Uie 
plaintiff.  These  questions  are  settled  In  fa^ 
TOr  of  the  defoidant  hy  the  final  Judgment  on 
the  first  and  third  counts.  The  sc^  question, 
as  affecting  the  p<^t  under  discussion.  Is 
this:  Has  the  defendant  a  rl^t  to  use  Uie 
word  "Hygeia"  In  Its  corporate  or  bnalneaa 
name  as  Indicative  of  Its  mode  of  manufac- 
ture, notwithatandlng  aune  Inddoital  Injury 
resDlts  to  the  idalntlff'a  business  from  that 
use?  It  Is  fonnd  aa  a  fact  that  tbs  defendant 
mannfactarea  artificial  ice  from  filtered  and 
distilled  water  by  a  peculiar  process  calculated 
to  produce  an  absolutdy  pure  Ice.  and  for  that 
reaaon,  in  good  faith,  and  In  Ignorance  of  the 
plalntifl*a  exiatence,  it  used  the  word  '*Hy^ 
gda"  to  aasoclate  Its  meaning  with  the  ice 
produced  by  this  special  process,  inrolvlng  fil- 
tration and  ^tUlatlon;  and  fliat  since  Ita 
incorporation,  In  pursuance  of  a  design  enter- 
tabied  at  that  ttane.  It  has  dealt  fai  the  water 
so  distilled  and  filtered  In  Its  liquid  as  wdl 
as  In  its  frozen  form,  and  in  Tariona  products 
of  that  watw.  If  this  Is  a  correct  use  of  the 
word,  the  defendant's  right  to  use  It  In  this 
manner  cannot  be  destroyed  by  the  iriaintlEPa 
adiqitlon  of  Its  trade-maA.  We  must,  there- 
fore^  examine  the  real  significance  of  the 
word  more  car^lly  than  seemed  necessary  at 
the  f«mer  hearing.  The  Qreek  word  "hy- 
geia," means  **health."  When  the  daughter 
of  MaaHa^m  was  deified  as  Uie  goddess  of 
health,  she  was  named  "Hygeia.**  The  Latin 
wnd  **Baluiir'  meaiu  "health,"  and  this  name 
alao  was  glrai  to  the  Roman  goddess  of 
health.  Both  words  passed  Into  the  Bngliah 
languaga  Tbie  name  of  the  dlrlnlty  waa  om- 
fined  to  the  Greek  form.  The  derlTativea  of 
"aalns"  came  into  common  use.  The  Greek 
word  for  health  was  at  first  appropriated 
mainly.  If  not  wholly,  to  medical  literature; 
but  wltiiin  the  past  century  It  has  passed, 
witii  many  derivatlTes,  into  common  use.  We 
find  Its  definititm  whoi  used  as  a  noun  in  med- 
ical Uteiature  In  the  title  of  a  bodk  published 
In  168S:  "Hygeia,  Id  EM  Bonse  Valetudlnls 
Conserrandse  Thesaurus  Lucuplettssimus."  It 
Is  used  with  a  similar  meaning  In  many  med- 
ical hooka  and  Journals;  Frencb  and  Oerman, 
as  wen  M  Engll^  (although  Its  primary 
meaning  seems  always  to  hare  been  health). 
See  Foster,  Bnc.  Diet  It  Is  used  in  this  sense 
In  1802  in  Beddoe's  Hygeia,  or  Essays  Moral 
and  Medical.  In  1841  it  Is  used  as  meaning 
tbA  means  or  syston  of  preserrlng  health  by 


Emerson  In  his  Basay  on  Nominalist  and 
BealtsL  Bmeraon's  Essays  &d  Ser.)  p.  226. 
Dr.  RlcihacdBon  naea  H  with  a  abnUu  mean- 
ing In  an  addreas  to  the  Soda!  Science  Asso- 
ciation on  Um  axrangonrat  of  a  dty  ao  aa  to 
reduce  the  rate  of  mortality:  "Hygeia,  m  the 
City  tSt  Health,"  Chamber^  Journal,  Jan.  20; 
1877.  And  in  the  Oxford  English  Dictionary  it 
la  defined  as  *%  system  of  sanitation  or  med- 
ical practice.**  During  the  present  century, 
and  especially  during  the  past  40  years,  the 
word  has  bem  freely  used  with  an  adjectire 
meaning  (aa  appeara  from  the  finding),  aa 
expressing  the  «pd'rw"r  healthful  property 
or  effects  of  places,  food,  dotting,  etc  This 
meaning  of  a  means  or  method  at  preserving 
health  It  baa  always  had  m  medical  atera- 
tare,  and  for  a  limg  period  In  general  litera- 
ture^ although  the  transfer  from  medical  to 
general  literature  baa  not  beoi  reoognlaed  by 
many  of  the  standard  dicUimariea.  Tbe  xec- 
ognitloo  of  sudi  diangea  often  f oUowa  slowly. 
Bat  tiie  authority  of  tiie  Oxford  Bngliah  Dic- 
tionary U  of  the  highest,  and  It  estaWlatiwa. 
not  a  new  use,  but  the  recognition  of  a  long- 
continaed  use.  We  cannot  doubt  that  "Hy- 
geia," whether  need  as  a  snbstantive.  to  ex- 
press a  process  or  means  of  preaerrlng  healtli. 
or,  with  an  adjective  sense,  to  describe  an 
object  as  resulting  from  the  operation  of 
hygelan  method,  is  aa  Bngliah  word,  to  the 
uae  of  yibieh,  with  that  meaning,  every  tne 
Is  entitled.  It  Is  sn^sted  that  aoeh  mesut- 
Ing  the  iTord  aroae  from  the  sale  of  the 
plalntUTs  products..  This  Is  palpably,  aad 
even  absurdly,  untrue.  The  rapid  increase 
in  the  use  of  hygeia  and  Its  derivativea  com- 
menced long  before  tiie  plalntlira  budneas 
enterprise  was  conceived,  and  Is  due  to  the 
force  of  a  widespread  social  movement,  which 
has  made  professional  InvestigatUm  of  the 
laws  of  health  a  conunon  study,  which  de- 
mands the  apiMicatiw  ot  tiie  rules  at  hyg^ 
to  the  [««paration  of  everything  we  eat,  drink, 
or  wear,  to  tlie  constmction  and  maintenance 
of  our  houses,  factories,  and  pnbUe  build- 
ings, and  to  the  anangemmt  and  care  of  onr 
dtiea.  Bo  strong  and  widespread  has  this 
movement  been,  that,  to  express  Its  exag- 
gerated opentioa,  we  have  fonnd  it  neeea- 
sary  to  coin  and  adopt  Into  the  language  the 
word  *%ygeloIatry."  Hygeia  la  a  word  of 
peculiar  valueu  By  reaam  of  ita  paasa«e  In- 
to general  literature  from  the  medical  It  haa 
a  significance  whldi  the  derivatives  of  "saloa" 
failed  to  express.  The  idea  conveyed  by 
**salubrlty"  and  "salubrious'  is  quite  distinct 
from  that  conveyed  by  ''hygeia"  and  "hy^ 
gienlc."  It  is  tblB  meaning  of  the  word  as 
expressive  of  the  modwn  care  for  health  by 
scientific  methods  that  haa  brought  it  into 
common  use,  and  malcea  It  most  valuaUe.  The 
defendant  tberefwe,  haa  a  rl^t  to  nae  the 
word  "UygsW  In  Ite  corporate  and  In  tts 
business  name  aa  signifying  the  claim  that  Ita 
products  of  watw,  whether  congealed  w 
liquid,  are  prepared  In  accordance  with  tiie 
rulea  of  hygeia;  and  any  injury  the  platn- 
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US  ib^  tfaffer  In  Its  business  from  soch  bon- 
sst  UK  Is  the  aecessary  resolt  of  Its  choosing 
as  a  trade-mark  a  word  which  not  onl7  was 
a  symbol '  wbldi  It  might  appropriate,  bat 
wUdi  was  alM»  a  Tahiable  woid  in  language^ 
wUdt  the  law  does  not  permit  to  be  numopo- 
Uned.  80  far  as  attaching  the  mark  *'Hy« 
g^**  to  the  defendant's  goods  la  In  Cut  a 
I^actical  representation  that  such  goods  are 
mada  by  the  i^tiff,  the  plaintiff  la  enti- 
fled  to  inrotection;  but  that  protection  cannot 
be  extended  to  preventing  tbe  defendant  from 
nstng  In  good  faith,  with  Its  natural  ilgniflca- 
tlon,  the  BngUib  void  ^liygela"  la  Its  cor- 
porate name  tx  bnstnesB  as  descrlptlTe  of  Its 
metbod  of  manufftctnre.  Any  Injury  which 
lesalts  to  the  plaintiff  tram  such  use  la  not 
in  TiolnUon  of  the  plaintiff's  rights,  and  Is 
not  dne  to  a  wrongful  act  by  the  d^ndant, 
but  solely  to  the  dlfflcnltles  the  plaintiff  as- 
sumed In  Ita  selection  of  audi  a  marie 

There  ought  not  to  be  a  new  trlaL  The 
wroneons  portions  of  tiie  judgment  are  dl»- 
tlnct  fnnn  bbA  Indcvendoit  of  the  other  por- 
tion, and  may  be  veTersed  wltiiont  disturbing 
It  fflierwood  t.  Sherwood,  82  Conn.  1,  IS; 
Taff  T.  State,  89  Qonn.  82;  85;  Mlddlebrook 
State,  48  Ocmn.  257,  270l  Hut  portion  of 
the  judgment  wUdL  enjoins  tiie  defendant 
against  using,  In  cimnecUon  with  the  bosl- 
ness  ot  aeSltng  or  delivering  distilled  water 
In  liquid  form  or  tat  drinking  use,  or  in  con- 
nection with  the  business  of  making,  manu- 
facturing, compounding,  putting  up,  bottling, 
seUlBg,  offering  tor  sale,  ct  dell-rerlng  ginger 
ale.  soda  water,  llthla  water,  or  otlter  arti- 
ficial mineral  waters  hi  the  vrqmxatlon  of 
irtildi  prodncts  distilled  water  shall  have 
be«D  used  as  an  Ingredlmt,  the  mark  **Hy- 
gela,"  either  alone  or  in  combination  with  the 
name  of  the  product  (as  "Bygela  Water," 
'*HygeIa  Distilled  Watn^,  In  and  vpon  Its 
signs,  adrertisNnents,  letter  heads,  bill  heads, 
circulars,  printed  matter,  wagons,  botties, 
Jn^  siphons,  labels,  corks,  seals,  wooden 
boxes  and  cases,  padci^es,  receptacles,  at  any 
other  thing  used  by  It  In  sndi  business,  to  af- 
firmed; the  T^ldne  of  said  judgmmt  la  re- 
versed, and  set  aside.  The  judgment  of  the 
superior  court  Is  erroneous  In  part,  and  tbe 
cause  to  remaaded  to  be  proceeded  with  ac- 
cording to  law;  costs  la  this  court  to  be  taxed 
In  favor  of  the  appdlant  The  other  judges 
concurred,  except  TORRAKCS,  J.,  who  dto* 
seated. 


(72  Coon.  681) 

HABTFOBD  ft  U  W.  R.  00.  V.  MONTAOUB. 

(Supreme  Oouit  of  Errors  of  Craneeticnt.  April 

4,  1900.) 

RAILSOAD8-BHINBKT  DOMAIN  -  UMITATnttia 

—SPECIAL  CHAKTBR. 

ReTisioa  1888,  c.  212,  S  3439,  providiDg  that 
no  land  shall  be  taken  tor  raUroad  purpoaes 
without  tlie  'K>n8ent  of  its  owner,  except  within 
two  years  after  the  approval  of  the  location  of 
the  route  hj  the  railroad  commissioners,  applies 
to  all  railroads,  whether  ander  special  or  genei^ 
al  charter,  and  a  railroad  onder  qtedal  char* 
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ter  cannot  maintain  an  action  to  lake  land  for 
a  location  more  than  nine  yaars  after  the  same 
had  been  approved. 

Appeal  from  superior  court,  Hartford  eoim> 
ty;  Samuel  O.  Prentice  Judge. 

Proosedlnga  by  tiie  Hertford  ft  OonnectleM 
Western  Railroad  Company  against  Char  lea  a 
Uontagne.  From  a  judgnmit  ovaruUng  a 
demurrw  to  the  com^alnt,  defendant  appeals. 
Judgment  for  defendant 

Edward  D.  Robblna  for  Reliant  Charles 
B.  Perkins,  Arthur  L.  Bhipman,  and  Cbaries 
B.  Qnss,  tat  an^ellea. 

BALDWIN,  J.  nus  to  an  appUcation. 
brought  hi  189&.  to  take  land  of  the  defendant 
as  part  of  the  site  of  a  branch  railroad  to  run 
from  Tarlffvllle  northeasterly  to  tbe  line  of 
Massachusetts,  which  ttie  plalntlfit  was  au- 
thorized to  construct  by  an  amendment  to  Its 
charter  made  In  1887.  The  allegaUons  are 
that  In  1889  the  stockholders  of  the  company 
voted  that  it  proceed  forthwith  to  construct 
such  a  branch;  that  tiie  Iward  of  directors 
thereupon  made  a  location  of  It,  embradng 
tbe  land  In  guestlou;  and  that  this  locatim 
was  duly  approved  by  the  railroad  commis- 
sioners, after  due  notice  to  the  plaintiff's 
grantors,  in  August  of  that  year.  The  de- 
fendant moved  that  the  application  be  dis- 
missed, and  also  filed  a  demurrer,  because  It 
showed  upon  Its  face  that  It  was  not  bnragbt 
until  more  than  nine  years  after  the  order  at 
approval. 

The  General  Statutes  (Revision  1888,  c.  212, 
i  9430)  declare  that  no  land  aball  be  taken  for 
railrpad  purposes,  except  as  otherwise  provid- 
ed in  that  chapter,  "without  the  consent  of  Its 
owner  except  within  two  years  after  the 
approval  of  the  location  of  the  route  by  the 
railroad  commissioners."  This  was  the  law 
in.  fOTce  when  this  proceeding  was  instituted, 
and  mast  control  Its  disposition.  It  is  urged 
that  an  examination  of  the  btstory  of  this 
statute  shows  that  It  Is  not  to  be  construed  as 
applicable  to  railroad  companies  acting,  like 
the  plaintiff,  under  the  authority  of  a  spedal 
charter.  Until  1867  there  was  no  general  law 
Imposing  upon  sucb  companies  any  limitation 
of  time  with  reference  to  condemnation  pro- 
ceedlngs.  In  that  year  It  was  enacted  that, 
"when  the  survey  of  any  railroad  company 
shall  have  been  accepted  by  the  railroad  com- 
missioners, said  company  shall  procure  and 
pay  for  the  right  of  way  of  all  lands  through 
which  they  may  pass,  within  twelve  months, 
or  make  satisfactory  arrangements  with  tbe 
parties  owning  said  lands,  or  said  acceptance 
by  said  commissioners  shall  t>e  void."  Pub. 
Acts  1867,  p.  90,  c.  81  This  was  held  to 
present  a  defense  avaUaUe  to  any  landowner 
after  the  lapse  of  the  time  specified,  Inde- 
pendentiy  of  any  action  by  the  state.  New 
Tork.  H.  ft  M.  B.  Co.  v.  Boston,  H.  ft  S.  B. 
Co..  86  Conn.  196,  202:  In  1871  the  first  gen- 
eral lncorporati(m  law  tor  railroad  companies 
was  passed.  It  gave  (Pub.  Acts  1871,  p.  666, 
e.  106^  {  6)  pawer  to  such  organisations  to 
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enter  upon  real  estate  Cor  pmposei  of.  nn^ 
rey,  and  construct  and  maintain  a  railroad  on 
8ucb  ronte  as  they  might  select;  adding  that 
they  should  be  "vested  with  all  the  powers 
and  privileges  enjoyed  by  all  other  railroad 
companies  In  this  state,  subject  to  all  the 
statutes  which  are  now  wt  may  hereafter  be 
enacted  tar  the  goTemment  ot  raOroad  om^ 
panics,  and  all  the  immunities,  rt^ts,  pzlrt 
leges,  and  powers  given  tn  this  act  shall  be 
enjoyed  by  the  railroad  companies  at  preset, 
existing  In  this  state;  provided,  the  same  do 
not  conflict  wltii  t^e  qraclal  provisions  of  any 
charter."  By  sectkm  10  it  was  further  pro- 
vided that  "any  railroad  company  may  lay 
out  and  locate  its  road,  and  take  any  lands 
for  the  various  purposes  thereof,  In  the  man- 
ner prescribed  by  the  general  statute  laws  of 
this  state;  but  no  land  shall  be  taken  without 
the  consent  of  the  owner  thereof,  except 
within  twelve  months  after  the  approval  of 
the  location  of  the  route  by  the  board  of  rail- 
road commlsMonerB."  It  Is  evident  that  this 
act  was  Intended  In  some  respects  to  affect 
companies  holding  a  special  charter.  There 
were  at  the  date  of  Its  passage  no  railroad 
companies  of  any  other  description  organized 
In  this  8tate,'and  there  could  have  been  none. 
Section  6  gave  all  tbe  then  existing  companies 
the  same  privileges  and  Immunities  which 
were  offered  to  such  fature  ones  as  might  be 
Incorporated  under  the  act.  It  also  Invested 
the  latter  with  all  the  privileges  enjoyed  by 
all  tbe  former,  and  subjected  them  to  the 
some  general  statutory  restrictions.  ,One  of 
these  would  have  been  that  laid  down  the 
act  of  1S6T,  the  language  of  which  has  been 
quoted,  had  It  not  been  for  section  10.  That 
as  to  the  companies  embraced  In  Its  terms, 
while  Imposing  a  12-montb8  time  limit  for 
condemnation  proceedings,  nnllke  the  act  of 
1867  prescribed  no  special  sanction  In  case 
of  delay.  In  the  revision  of  1875,  the  provi- 
sions of  the  act  of  1S71  were  distributed  un- 
der several  articles,  in  the  part  concerning 
railroad  companies  {page  31Q).  That  article, 
entitled  "Oi^nlzatlon  of  Companies^"  contain- 
ed tbe  portion  of  section  6  relating  to  entries 
on  land  for  purposes  of  survey,  but  made  It 
applicable  to  "every  railroad  company,"  as 
regards  "the  route  specified  In  Its  charter  or 
articles  of  association";  pladng  next  after 
It  as  a  separate  section,  that  clause  of  section 
10  Imposing  a  time  limit  for  eminent  domain 
proceedings.— the  language  of  the  original 
statute  being  k^t  substantially  unaltered. 
No  other  provision  for  such  a  limitation  was 
Incorporated  in  that  revision.  Of  the  other 
sections  In  the  act  of  1871,  several  were  placed 
in  the  article  on  "Steam  Railroads,"  for  tbe 
government  of  all  railroad  companies  "ex- 
cept when  otherwise  specially  provided  In 
their  charters." 

Obviously  the  revisers  understood  It  to  be 
the  purpose  of  the  legislature  by  the  act  of 
1871  to  put  all  railroad  companies  substan- 
tially on  the  same  footing  In  respect  to  the 
exercise  of  tbe  power  of  eminent  domain. 


except  so  Car  as  special  diartert  might,  In 
any  particular  ease,  otbwwise  prescrlbs.  It 

Is  bicredlble  that  tliey  would  else  have  fail- 
ed to  retain  tbe  IS-months  llmitatUni  of  th» 
act  of  1807,  since  to  strike  It  oat,  wltiioiit 
replacing  it  by  any  otheiv  would  liave  vtUi- 
drawn  the  protection  at  a  remedial  stat- 
ute of  gntX  Importance  tnm  laodowners 
throughout  the  state.  In  onr  oplnl<xi,  tbej 
did  not  misconceive  the  legUdaUve  intttnt. 
Id  1882  an  act  was  passed  entitled  "An  act 
amending  an  act  ctmcemlng  railroad  eoiB> 
panies,"  Of  ttalB,  the  operation  at  tbe  fflist 
three  sections  was  expressly  conflned  to 
companies  organized  under  the  general  rmll- 
road  law.  The  other  three  were,  in  terms, 
applicable  to  aO  railroad  compaiiles.  Sec- 
tion 1  of  this  act  read  tbos:  **Bvery  raUroad 
company  organised  under  the  general  rail- 
road law  may  take  land  subject  to  the  law 
In  such  case  provided,  at  any  time  wittiln 
two  years  after  the  approTal  ol  the  locatUm 
by  the  railroad  ctHnmlasIoners."  Bectlon  2 
allowed  the  commissioners  to  extend  tbla 
time  for  two  years  more,  In  favor  of  anj  of 
the  companies  so  organized,  proceedings  by 
which  might  have  been  delayed  by  lltlgatloD 
or  other  opposition.  In  tbe  Bevislqp  of  1888 
section  1  Is  reproduced  by  section  iH3V  la 
chapter  212,  In  the  form  already  stated.  Tbe 
saving  clause.  In  section  3430  referred  to  sec- 
tion 3440,  In  which  was  contained  the  power 
of  extending  the  time  limit  In  favor  of  com- 
panies organized  under  tbe  general  rallrostd 
law.  given  by  section  2  of  the  act  of  1882. 
Here,  again,  tbe  authors  of  the  revision  erf- 
dently  and  rightly  con^dmd  It  to  be  the 
true  design  of  the  leglalature  to  ^ace  all 
railroad  companlea  on  the  same  general  foot- 
ing, as  respects  the  time  for  oommeacliig 
condemnation  proceedings.  It  would  be  nn- 
reasonable  to  suKKme  th^  unchartered  com- 
panies were  Intended  to  have  for  this  pnr- 
pose  a  year  more  than  chartered  companies. 
It  would  have  been  equally  unreasonable  to 
suppose  that  chartered  companies  had  been 
left  for  18  years  without  any  llmltathm  at  all 
In  this  respect 

The  resolution  under  which  the  revisers 
were  appointed  authorized  them  to  **revlae 
the  Public  Statutes  and  prepare  a  new  edi- 
tion for  pabllcatf<m."  reporting  their  doings 
to  the  general  aasembly  of  1887.  lo  Sp. 
Laws.  p.  186.  As  no  specific  directions  as  to 
the  mode  of  revision  were  thus  prescribed, 
it  must  be  presumed  that  they  were  expect- 
ed to  proceed  In  the  manner  which  has  beeu 
usual  In  this  state.  What  this  is,  sufficient- 
ly appears  In  the  prefaces  found  In  most  of 
our  revisions.  The  revisers  have  generally 
been  particularly  instructed  by  the  terms  of 
their  appointment  Thus,  the  commission  of 
those  who  bad  prepared  the  previous  revlslcm 
(that  of  1876)  had  been  that  they  should,  "as 
far  as  practicable,  consolidate  all  acts  re- 
lating to  the  same  subject  matter,  correct 
ambiguities,  supply  all  manifest  omissions. 
Insert  such  notes  and  references  to  the  ja- 
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dlclal  decMons  lo  ttali  state  u  tta^  may 
deem  expedient  annexing  thereto  all  atat- 
ntei  heretofore  enacted  relating  to  the  Kt- 
tlement  on  Inhabitants.  If  deemed  expedient, 
arranging  said  edition  In  Bach  manner  as 
they  may  deem  best,  and  report  their  doings 
to  the  next  general  assembly.'*  Rerlslon 
187S,  Preface,  xL  Similar  terms  had  been 
nsed  In  the  resolatlcnui  prorlding  tor  the  two 
last  tnecedlng  rerlslons.  Revision  1866, 
Preface.  It.;  Ber.  St.  1849,  Preface,  111.  Gf. 
Bev.  8L  1821,  Preface,  Till.  Bnt,  whatever 
may  bare  been  the  precise  terms  used  by 
the  legislature,  the  general  intent  has  al> 
ways  been  the  same.  The  end  In  Tlew  was 
to  secure  such  a  codlflcatloD  and  correction 
of  the  existing  law  as  wonld  make  It  clear, 
certain,  and  reasonably  uniform  In  opera- 
tion. This  it  was  for  the  reTisers  to  prepare, 
and  lli'e  legislature  to  adopt,  or,  as  it  might 
think  proper,  to  modify  or  reject  The  revi- 
sion of  ISBS,  by  the  section  under  conslderar 
tlom,  carried  ont  what  had  undoubtedly  been 
the  genenl  Intent  of  the  legislature,  and  Its 
approTal  by  the  general  assembly  in  1887 
made  it  the  law  of  this  case.  There  is  noth- 
ing Inconsistent  with  this  view  in  the  pro- 
▼Mons  of  an  "Act  concerning  railroads," 
passed  In  WBS.  Pub.  Acts  1885,  p.  642. 
nils  makes  flieprlndpal  sections  of  chapter 
214  (concerning  the  "Location  and  Constnus 
tiMi  of  Railroads")  the  Ooieral  Statutes 
part  of  tbe  charter  ct  eirery  company  in- 
corporated 1^  tbe  gvneral  assembly  to  con- 
stmct,  own,  or  operate  a  steam  railroad  in 
Hits  state.  That  some  of  these,  at  least, 
were  applicable  to  chartered  cmnpanlee,  has 
been  previously  determined  by  this  court 
Cockcroffs  Appeal.  60  Gouu.  161,  164,  22 
Atl.  482.  This  act  of  189S  seems  designed 
to  fortbor  the  p<rflcy  of  treating  all  steam 
railroads  alike  In  respect  to  the  mode  of 
their  construction;  and  thm  Is  no  reason 
to  sappose  that  bad  tbe  attention  of  tbe 
legislature  then  been  called  to  the  provi- 
sions of  chapter  212  which  are  now  In  qne»> 
tlon,  It  vould  not  have  Included  them,  also. 
wJtliln  the  terms  of  the  new  law,  bad  this 
been  fbonght  necessary  to  give  the  benefit  of 
them  to  landowners  as  against  chartered 
companies. 

It  Is  uonecessary  to  detormfne  whether 
there  was  error  In  denjrlng  the  dtfMidanf  s 
ntotlon  to  dlsmlsi  ttaa  ajq;>llcatIon.  Ordlnar 
rlly  such  a  moti<m  can  be  granted  only  when 
the  proceeding  Is  elthw  totally  void,  or  be- 
yond ttie  Jurisdiction  of  Uie  trlbnaal  before 
which  It  Is  brought  But  the  demurrrer 
should  bare  been  sustained.  The  application 
showed  upon  Its  face  that  It  was  brought 
seTen  years  too  latOb  Mo  Jnstlllcation  for 
the  delay  was  stated,  and  none  could  have 
been.  Whra  the  ^fect  of  a  ptatute  of  lim- 
itation can  be  avoided  by  a  new  promise.  It 
Is  tbe  proper  subject  of  a  plea  or  answer, 
so  that  the  plaintiff  may  luive  an  opportunity 
to  reply.  Bnt  a  proceeding  of  the  character 
of  that  at  bar  rests  ott  no  otmtract  and  Is 


strict!  Jorls.  The  plaintiff  stated  its  daim 
fully,  and  tlie  statement  showed  that  It  could 
not,  under  any  circumstances,  maintain  It 
against  tbe  defendant's  objection.  It  was 
therefore  his  right  to  set  this  up  by  demur- 
rer. Rhode  Island  t.  Massachusetts,  15  Pet 
233,  272,  10  L.  Bd.  721;  O'Connw  t.  Town 
of  Waterbnry,  60  Conn.  206,  210^  87  Atl.  489. 

There  is  error.  The  Judgment  Is  set  aside, 
and  the  cause  remanded  to  the  Judge  ol  the 
superior  court  for  tbe  entry  of  a  Judgment 
in  favor  of  the  defendant  on  his  demurrer. 
The  other  Judges  concurred. 


(n  ooim.  CCD 
DEAN  et  aL  T.  TOWN  OF  SHARON. 

(Supreme  Oonrt  of  Errw*  9i  Oonneeticat 

April  4.  1900.) 

TOWNS-DEFECnvn  HIOHWAT— INJURiaa  TO 
TRAVBLBIU-COHPIJUNT— 8UFPICIBNCY  —  NO- 
TICB-STVI08NOB-OPINION— aXPBRTS  — OOH- 

PBTBNCr. 

1.  In  an  action  against  a  town  for  damages 

for  iojaries  resulting  from  a  defeedTe  highway, 
a  complaint  alieglnff  that  It  was  the  duty  of  the 
town  to  keep  the  hl^hwar  in  repair,  and  tliat 
the  defects  a  escribed  existed  on  toe  day  of  and 
for  a  loDE  time  prior  to  the  accideot  is  not  in 
sufficient  because  it  fails  to  allege  tliat  the  town 
or  its  selectmen  had  notice  or  knowledge  of  the 
defects,  since  anch  notice  might  be  presumed 
from  the  longKiontinued  existence  of  the  defects 
and  the  towoi  s  failure  to  repair. 
'  2.  In  an  action  against  a  town  tor  Injuries 
caused  by  a  defective  highway,  a  complaint 
joiaing  in  one  eoDDt  an  allegati<Hi  o<  sevexal  dis- 
tinct defects  Id  the  highway  as  the  caose  of  1d- 
Jnrr  is  not  demnrrable  on  the  ground  that  it 
does  not  specify  tbe  cause  of  the  injury  or  the 
particalar  defect  which  caused  it  since  several 
acts  of  negligence  may  be  alleged  In  the  same 
count  as  tbe  cause  of  an  injury,  and  a  recovery 
had  on  proof  of  any  or  all  of  them. 

3.  Gen.  St  I  2673,  and  Acts  1895,  c  172.  pro- 
vide that  a  plaintiA,  in  an  action  T^'pist  a 
town  for  damages  throngb  Its  negligence,  shall 
give  the  town  written  notice,  and  a  general  de- 
scription of  the  injury,  and  tbe  cause  of.  and 
the  time  and  place  of.  its  occurrence.  A  notice 
stated  that  the  Itlghway  was  defective  at  a  oer^ 
tain  definitely  described  point  by  reason -of  a 
gully  therein  caused  by  a  stream  running  over 
It  depositing  stones  and  other  obstructions 
therein,  which  caused  plaintiff's  sleigh  to  over- 
torn  by  running  on  a  stone,  or  into  a  hole,  and 
that  plaintiff  was  thrown  on  ber  back  and  head 
upon  a  rock,  and  her  left  dislocated,  and  her 
back  and  head  injured.  BM,  that  the  notice 
was  a  suffidMit  general  desovtion  of  tbe  In- 
Juiy  and  tlie  esnse. 

4.  In  an  action  against  a  town  for  Injuries 
caused  by  a  defective  highway,  where  a  notice 
to  the  town  of  the  alleeed  defect  contains  a 
sufficient  description  of  the  injury  sastained  by 
a  married  woman,  it  Is  not  rendered  ambiguous 
or  ineffective  because  her  husband  signed  It 
with  her. 

5.  In  an  action  against  a  town  for  Injuries 
caused  by  a  defective  highway,  a  witness  who 
has  traveled  over  the  highway  frequently  for  s 
number  of  years,  who  examined  the  road  the 
day  after  the  accident  and  who  has  had  experi- 
ence in  repairing  roads  and  has  repaired  the 
road  in  question,  is  competent  to  tMufy  wheth- 
er, in  ilia  opiiUon.  the  highway  was  reasonably 
safe  at  the  point  of,  and  at  the  time  of,  the  ac- 
cident 

6.  In  an  action  against  a  town  for  tojorles 
caused  a  defective  hii^way,  a  wltoess.  whs 
Is  an  ezpolenced  road  builder,  and  who  as  w> 
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leetnuin  had  had  diarge  of  bnfldinc  roads  for 
the  defendant  town,  and  wbo  had  «amlned  the 
road  some  days  after  the  acddenL  will  be  per- 
mitted to  testify  if  the  road  was  m  reasonably 
safe  conditiun  for  pabllc  travel  at  the  time 
of  Us  examination,  after  other  eTtdence  has 
beea  offered  ahowlng  that  the  road  was  In  tbe 
•ame  condition  when  he  examined  It  as  it  was 
at  the  time  of  the  acddrat. 

7.  In  an  action  against  a  town  for  injarlea 
lesnltlnK  from  defects  In  a  blghway,  eaoslng 

Eaintlfrs  sled^  to  be  overthrown,  iDjnrlnc  her 
lad,  back,  and  hip  by  strildDg  a  rock,  a  physi- 
cian who  treated  plaintiff  after  the  accident, 
having  made  an  examination  of  her  condition, 
is  competent  to  testify  that  the  injury  resalt- 
Inf  from  throwing  one  from  a  sleigh,  and  strik- 
ing tbe  left  side  on  «  rotk  with  snffldent  force 
to  dislocate  ths  hip,  woold  produce  the  condi- 
tion Id  whidi  he  found  the  plaintiff. 

Appeal  from  superior  court,  Litchfield 
county;  G«o^  W.  WMtHes  nna  ACllton  A. 
ahnmwaj,  Judgee. 

Action  by  Ellen  BUubeth  Dean  and  an- 
other agalUBt  tliB  town  oC  Shanm  for  in- 
Juriee  caused  by  a  defective  highway.  From 
a  Judgment  In  Cavor  at  plaintiffs,  d^oidant 
appeals.  Affirmed. 

The  followlDg  is  the  part  of  tbe  statutory 
notice  which  describes  the  Injury  sustained 
by  Mrs.  Dean,  and  tbe  cause  thereof,  and 
the  time  and  place  of  its  occurrence:  "She 
was  tlpi>ed  or  thrown  from  said  sleigh  (tbe 
same  upsetting),  and  she  was  thrown  or  fell 
with  great  force  and  violence  upon  a  rock, 
striking  upon  her  back,  hips,  head,  aplne^ 
and  body,  and  her  back,  faipa,  h^d,  spine, 
and  body  were  greatly  and  permanently 
braised,  strained,  injured,  and  wrenched,  her 
left  hip  dislocated,  and  she  was  otherwise 
greatly  and  permanently  Injured,  Internally 
and  ^emally,  In  and  upon  her  back,  bead, 
hips,  spine,  and  body.  Tbe  cause  of  said 
taijtny  to  the  said  Ellen  Ellxabeth  Dean  was 
the  defective  condition  of  said  public  blgh- 
way and  obstructions  In  or  nearly  therein, 
then  and  there  being  as  follows,  viz.:  A 
dltcb,  guUy,  or  excavation  In,  or  partly  In, 
said  highway,  made  by  a  stream  of  water 
running  over,  along,  and  across  tbe  same, 
and  of  stonea,  rocka,  and  other  obstructions 
and  defects  In  said  highway,  or  partly  In 
and  near  the  same,  and  wblle  she  was  pass- 
ing along  said  highway  said  sleigh  struck  a 
stone,  rock,  or  hole  In,  or  partly  therein, 
causing  the  aald  sleigh  to  upset,  and  her  to 
be  thrown  or  fall  out  as  aforesaid.  The 
place  where  said  Injury  was  received,  and 
where  said  defective  highway  causing  tbe 
Injuries  and  damages  as  aforesaid,  was  up- 
on said  higbway  known  and  called  as  tbe 
*Blver  Road,*  above  described,  at  a  point 
about  eighty  feet  south  of  a  small  bridge, 
the  same  being  tbe  first  bridge  on  said  high- 
way southerly  of  and  from  tbe  blacksmith 
shop  of  tbe  said  Theodore  W.  Dean,  and  tbe 
first  bridge  on  said  blghway  southerly  of 
tbe  higbway  leading  from  said  'Blver  Road,' 
so  called,  and  said  Dean's  premises,  over  tbe 
'Pine  Bwamp  Road,'  so  called,  to  the  village 
of  Sharon,  In  said  town  of  Sharon,  nils  la 


to  notify  you  that  tiie  time  when  said  Injury 
was  received  was  about  7  o'clock  In  the  even- 
ing of  said  March'13, 1896.  Tb^  Is  to  notify 
you  that  damages  tot  aald  Injuries  will  be 
claimed  of  said  town  of  Sharon.  Dated  at 
Sharon,  Oonnectlcnt,  May  6, 1896.  Ellen  Elis- 
aiteth  Dean,  Theodore  W.  Dean,  Plalntlfrs, 
by  J.  H.  Boraback,  Atty."  The  notice  was 
made  a  part  of  tbe  complaint.  The  defend- 
ant demurred  to  the  complaint  upon  the 
grounds  that  It  contained  no  allegation  that 
the  tovni  or  Its  selectmra  bad  notice  or 
knowledge  of  the  alleged  defects;  that  It 
did  not  properly  allege  tbe  cause  of  the 
plalntlirs  izijnry;  and  that  tbe  statutory 
notice  was  insufficient  The  court  overmled 
the  demurrer. 

Upon  tbe  trial  to  tbe  Jury  the  plaintiff 
called  aa  a  witness  one  Holcomb,  wbo,  hav- 
ing testified  that  he  bad  traveled  oter  tiie 
blghway  In  question  frequently  for  a  num- 
ber of  years,  that  he  had  had  experience  in 
repairing  roads,  and  had  repaired  this  road, 
and  had  examined  it  the  day  after  the  ac- 
cident, and  having  described  Its  condition  at 
that  time,  was  asked  the  following  ques- 
tion: "Wbat  would  you  say  as  to  whether 
the  highway  was  reasonably  safe  for  public 
travel  at  this  point  at  this  timer*  To  this 
question  the  defendant  objected  upon  the 
ground  that  the  witness  was  not  qualified, 
and  that  it  was  not  proi>er  to  permit  his 
opinion  to  the  jury.  Tbe  court  overruled  the 
objection,  and  admitted  the  evidence.  Tim 
plaintiff  Introduced  aa  a  witness  one  Ooeb* 
rane,  wbo,  baring  testified  that  he  was  an 
experienced  road  builder,  and  as  selectman 
had  bad  charge  of  tbe  building  of  the  roads 
of  the  d^endant  town,  and  had  examined 
the  highway  In  question  when,  ss  It  appear- 
ed from  other  testimony  offered  by  the  plain- 
tiff. It  was  In  the  same  condition  as  at  the 
time  of  the  accident,  was  asked  whether  at 
the  time  tbe  witness  saw  tbe  higbway.  In 
March  after  the  accident.  It  was  In  a  condi- 
tion that  was  reasonably  safe  fw  public 
travel.  To  this  question  the  defendant  ob- 
jected, upon  the  ground  that  tbe  question 
was  Indefinite  as  to  form;  that  the  witness, 
not  having  seen  the  road  before  or  at  the 
time  of  the  accident,  should  not  be  permit- 
ted to  give  bis  opinion  as  to  its  condition  at 
the  time  of  tbe  accident;  and  that  sucb  opin- 
ion was  Immaterial  and  Inadmissible.  The 
court  overruled  the  objection,  and  permitted 
the  question.  Tbe  plaintiff  called  as  a  wit- 
ness Dr.  Skiff,  wbo,  as  a  physician,  treated 
the  plaintiff  after  the  accident  Having  tes- 
tified to  the  examination  he  made,  and  de- 
scribed the  plaintiff's  condition  and  his  treat- 
ment of  her,  he  was  asked  whether.  If  Mrs. 
Dean  had  been  tipped  from  tbe  sleigh,  strik- 
ing upon  a  rock  upon  her  left  side  with  suf- 
ficient force  to  dislocate  her  hip,  that  In- 
Jury'  w^)nld  be  such  as  would  produce  the 
condition  he  then  found  her  In.  To  this 
question  the  def^daut  objected,  upon  the 
ground  tbMt  St  c<mtalned  dements  tint  did 
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sot  bear  on  this  case.  Tbe  court  oremiled 
the  objection,  And  admitted  the  question. 
The  defendant  objected  to  the  IntrodncticHi 
In  evidence  of  the  notice  to  tbe  selectmen  np- 
on  sobstantlaUy  tbe  same  ffnmnda  as  stat- 
ed lii  tb»  tfemnrrer,  and  because  It  was  tutt 
a  notice  of  tbe  bijury  concernlnK  vblcb  tbe 
plalntUT  had  offered  eTldence.  Hie  court 
orermled  said  objections,  and  admitted  said 
notice  In  evid^ce.  The  mlings  of  tbe  court 
upon  said  demurrer  and  upon  said  questions 
of  evidence  are  the  reasons  of  appeal  assign- 
ed. 

Leonaid  J.  NlckecsoD  and  Artbrn*  D.  War- 
ner, for  appellant.  Donald  T.  Warner  and  J. 

Henry  Roraback,  for  appellees. 

HALL,  J.  (after  stating  tbe  facts).  Wheth- 
er  or  not.  Is.  an  action  of  this  character,  the 
Injury  sustained  was  the  result  of  the  fail- 
ure of  the  town  to  fulfill  the  du^  Imposed  by 
statute  to  maintain  its  highways  In  a  reason- 
ably safe  condition  for  public  travel  depends 
upon  the  facts  peculiar  to  each  case.  The  lo- 
cation of  the  hlgbw^,  the  amount  of  travel 
over  It,  the  nature  and  cause  of  tbe  alleged 
defect,  the  length  of  time  It  has  existed,  the 
knowledge  of  the  town  of  the  defect,  and  its 
opportunity,  power,  and  means  to  repair  or  re- 
move It  so  as  to  avert  the  accident,  and  the 
supervision  exercised  by  the  town  to  ascertain 
the  condition  of  Its  roads,  are  siUiJects  the 
consideration  of  <me  or  more  of  wbldt  is  usual- 
ly necessary  In  order  to  determine  the  ulti- 
mate question  of  negligence.  ,Landolt  v.  City 
of  Norwich,  87  Conn.  616;  Burr  v.  Town  of 
Plymouth,  48  Oonn.  460;  Beardsley  v.  Oity  of 
Hartford.  BO  Conn.  529.  The  defendants  dc- 
mmrrer  to  the  oonqtlaint  In  the  present  action 
Is  not  properly  framed  to  raise  the  qoestlms 
of  whether,  under  the  practice  In  this  state,  an 
averment  that  It  was  the  duty  ot  the  town  to 
keep  tbe  highway  In  question  in  repair,  and 
that  the  alleged  defect  was  caused  by  Its. fail- 
ure to  perform  that  dn^  Is  a  sufficient  allp- 
gatkm  of  negligenoe,  or  whether  tbe  oomplatait 
should  state  all  the  facts  necessary  to  dearly 
show  the  negligence  of  tbe  town,  or  whether. 
If  the  latter  be  tbe  rule,  it  hss  been  com- 
plied wltb  in  this  case. 

Tbe  claim  of  the  first  ground  of  demurrer 
Is  that  the  CMnplaint  la  Insufficient  because  It 
falls  to  allege  that  the  town  ih*  ita  selectmen 
bad  "any  notice  or  knowledge"  of  tbe  alleged 
defects  In  the  highway.  The  allegaUons  of 
the  complaint  are  that  the  town- was  bound  to 
keep  this  highway  In  r^>alr,  and  that  tbe  dan- 
gerous defects  described  existed  on  the  day  of 
tbe  accident,  "and  tor  a  long  time  prior  there- 
to." Negligence  of  a  town  In  falling  to  repair 
a  dangerous  defect  In  a  highway,  of  the  ex- 
istence of  which  it  had  no  knowledge,  may  be 
shown  by  proof  of  the  continuance  of  the  de- 
fect for  a  long  period  of  time,  and  that  such 
Ignorance  of  its  aistence'  was  due  to  the  fail- 
ure of  tbe  town  to  exerdse  a  reasooable  so- 
pervlsion  of  its  roads.  Manchester  v.  Glly  of 
Hartford,  80  Conn.  118;  Boudier  v.  CU7  of 


New  Haven,  40  Oonn  466;  Davis  v.  Town  of 
GnUford.  66  Conn.  861.  11  AtL  350;  Cnm- 
mlngs  V.  City  ot  Hartford.  70  Oonn.  116-124. 
dS  Ati.  M6l  Since  H  did  not  appear  from  tbe 
language  ot  ttie  oora^abit  that,  In  order  to 
show  tbat  tbe  town  was  netflgent  tbe  plain- 
tiff woald'be  required  to  ivove  tbat  ft  bad 
knowledge  or  notice  of  the  alleged  defects, 
the  complaint  was  not  Inanfflclent  because  ot 
tbe  absence  of  sncb  ailegatlon  of  knowledge 
A  plaintiff  Is  not  required  to  allege  a  fact 
wliicb  be  may  not  be  reqnlred  to  prove  In  or 
d»  to  esitabHsb  a  good  cause  of  acti<m. 

Tbe  complaint  contains  a  sufficient  descrlp- 
ti(m  of  tbe  defects  In  the  bighway  and  (tf  the 
cause  of  tbe  Injury.  It,  in  effect,  alleges  that 
tbe  bighway  was  dangerously  defective  at  a 
certain  definitely  described  point  by  reastn 
ot  a  golly  therein,  extending  aboot  80  feet  bi 
either  dbrecttan  from  said  point,  and  caused 
by  «,  stream  of  water  running  along  tbe  bigh- 
way. and  which  deposited  stones  and  other  ob- 
structions tberetn,  -and  tbat  the  bighway  was 
also  defective  "at  said  point  and  place  by  rea- 
son of  large  stones."  rocks,  and  boulders  iiro- 
Jecttng  Into  the  same;**  and  tbat  by  reason  of 
tbe  defects  thus  described  the  pbUnUlTs  sidgb 
was  overturned  at  said  described  point.  A 
complaint  wh|di  alleges  tai  one  oonnt  several 
distinct  defects  in  a  highway,  as  contributing 
to  cause  the  Injury  complained  of.  Is  not  de- 
murrable upon  the  ground  that  it  contains  no 
propel  allegation  of  the  cause  of  the  InJnry 
or  ot  the  particular  defect  which  cansed  It 
Several  acts  of  negligence  may  be  all««red  In 
tbe  same  count  as  the  causes  of  one  InJnry, 
and  tbe  plaintiff  may  recover  npon  proof  of 
all  or  of  any  of  them.  C  antes  on  v.  Town  ot 
Stratford,  67  Conn.  428-486,  85  Aa  276;  Ash- 
bom  V.  Waterbury.  70  OMin.'  551-556,  40  Atl. 
45a 

The  rematuing  grounds  of  demurrer  relate 
to  tbe  sufficiency  of  the  notice.  It  Is  claimed 
to  be  defective  by  reason  of  being  too  Indefi- 
nite, as  not  containing  "a  definite  and  Intel- 
Itglhle  statement  of  any  distinct  cause  of  the 
Injury,"  and  as  not  containing  "a  statement  of 
any  defect  in  tbe  highway  wblcb  cansed  the 
sleigh  •  •  to  overturn."  Tbe  time  and 
place  of  tbe  accident  and  of  the  location  of 
the  defects  In  tiie  highway  are  definitely  de- 
scribed In  tb^  notice,  and  we  think  It  eoa- 
talns  a  sufficient  description  of  tbe  Injury  and 
tbe  cause  thereof  to  meet  the  reqnirements 
of  the  statute'  and  serve  the  purpose  of  sudi 
a  notice,  that  of  giving  sufficient  information 
to  enable  the  town  authorities  to  properly 
investigate  tbe  claim.  Gardner  v.  City  of 
New  London,  63  Conn.  287-272,  28  AtL  4S; 
Rowell  V.  Railroad  Co.,  64  Oonn.  376,  80  AtL 
131;  Budd  v.  Ballrosd  Co.,  69  Conn.  272- 
285,  37  Atl.  683.  Section  2873,  Gen.  St.,  re- 
quired a  written  notice  of  tbe  Injury,  "and  the 
nature  and  cause  thereof,  and  of  the  time 
and  place  of  Its  occurrence."  Chapter  172  of 
tbe  Public  Acts  of  18%,  which  was  tbe  law 
In  force  at  tbe  time  of  the  plalnUtrs  Injury, 
provides  for  a  written  notice  of  the  Injury, 
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"and  A  general  descr]pt1(Mi  of  the  same,  and 
tbe  cause  thereof,  and  of  the  time  and  place 
of  Its  occnrrence."  Tbe  statement  in  the  no- 
tice that  the  highway  was  defecttre  at  tiie 
described  point,  bj  ceaacM  of  a  giill7  therein 
cansed  bs  t  stream  of  water  runnlnr  otct  tt, 
and  by  reason  of  stones  and  rocks  at  tbe 
scribed  point,  that  the  sleigh  was  orwtnnied 
by  running  upon  a  stone,  or  Into  a  hole,  and 
that  Urs.  Dean  was  thrown  npon  her  back 
and  head  upon  a  rock,  and  her  left  hip  dis- 
located, and  her  back  and  head  Injured.  Is  a 
sufficient  general  description  of  tiie  Injury, 
and  tbe  canae  of  ft,  notwithstanding  the  ose 
of  the  other  wwds  In  the  notice  descriptive 
of  the  Injury  and  Its  cause.  Am  the  notice 
manifestly  purports  to  contain  only  a  descrip- 
tion of  an  Injory  sustained  by  Mrs.  Dean,  It 
Is  not  rendered  amblgooua  or  InefTectlTe  be- 
cause her  hnrtiand  signed  It  with  her.  The 
trial  court  properly  overruled  the  demurrer, 
and  admitted  the  notice  In  evidence  as  de- 
scriptive of  tbe  Injury  proved  at  the  trlsL 

The  rulings  of  the  court  admitthig  the  tes- 
timony of  the  witness  Holcomb,  and  admit- 
ting the  testimony  of  the  witness  Cochrane, 
after  evidence  bad  been  offered  showing  that 
when  the  latter  examined  the  road  It  was  In 
the  same  condition  as  at  tbe  time  of  the  acci- 
dent, are  dearly  sustained  by  Taylor  r.  Town 
of  Monroe,  43  Conn.  Bydleman  v.  Beck- 
with,  Id.  12;  Ryan  T.  Town  of  Bristol,  6S 
Conn.  26,  27  Atl.  309,  and  other  decisions  of 
this  court  The  objection  to  the  testimony  of 
Dr.  BUff  Is  not  pursued  In  the  defendant's 
brief.  We  discover  no  error  in  the  ruling  of 
the  court  permitting  tbe  question  which  was 
asked  this  witness.  There  Is  no  error.  The 
other  judges  concurred. 


W  N.  J.  B.  4tt) 

KISSAM  V.  MOORGHOUSB  et  aL 

(Oourt  of  Brrors  and  Appeals  of  New  Jersey. 
April  4,  1900.) 

JUDOICKNT  GREDIT0RS--0RBDIT0R8*  BIU/- 
JOINDSR  or  PARTIES. 

Where  executions  on  JudKmeDts  of  various 
creditors  against  the  same  debtor  have  been  re- 
turned unsatiafled,  such  creditors  may  i<iin  In  a 
creditors*  bill  against  the  debtor. 

Appeal  from  court  of  chancery. 

Action  by  Henry  W.  Moorehouse  and  oth- 
ers agalnat  Daniel  S,  Klssam.  From  a  de- 
cree  In  favor  of  plalntlfla  (4ft  AtL  891),  de- 
fendant appeals.  Affirmed. 

W.  Bradner  Smith  and  Frank  B.  Bradncr, 
for  a^Uant  Joseph  A.  Beecher,  for  f»> 
spondents. 

PER  OURIAM.  The  qnestlon  argued  up- 
on this  appeal  Is  fnlly  stated  In  the  opinion 
of  Vice  ChaucellM'  Stevens  In  the  court  be- 
low. We  conclude  that  the  decree  made  on 
his  advice  overruling  a  demurrer  to  the  bill 
ehould  be  affirmed  for  tbe  reasons  given  by 
him  In  bis  opinion.  The  j<^er  of  parties 
comirtalnant  In  ntih  a  case  as  Is  dItchMed  by 


the  bin  seems  convenient,  and  not  Ineqidtft- 
ble,  and  to  Ik  a  practice  Idng  recognised  in 
tbe  court  of  chancery.  It  is  here  urged  tbat 
two  of  the  complainants  were  improperly 
joined,  because  the  execntlona  npon  Oieir 
Judgments  had  bera  letumed  nnaatlsfleiU  bnt 
this  court  has  lately  settled  that  sucb  a  tSXL 
may  be  filed  by  creditors  occupying  that  po- 
sition. Ban  Naab  (Brr.  &  App.)  48  At! 
688.  The  deoee  appealed  fnm  moat  b*  af- 
flnnadt 

di  N.  J.  mi 
KBMFTON  T.  BASnmB  et  at 
(Obort  of  Brrors  and  j^peals  of  New  Jvney. 
April  A,  1900.) 
IN/rNCTION— PARTIBB. 
To  a  bill  la  chancery  seeldng  to  enjoin  an 
executor  in  his  admioistration  of  an  estate,  and 
praying  tor  a  decree  that  will  take  from  him 
the  title  to  all  of  the  pmoaal  proyertj  of  wbieb 
his  testatrix  was  poeseased  at  the  wa»  of  his 
death,  the  executor  eo  nomine  It  a  aecessary 
party. 

(Syllabus  hj  the  Ooort.) 

Appeal  from  court  of  chancery. 

BUI  by  WUllara  B.  Kempton  agalnat  DaTid 
H.  Bartlne  and  others.  From  an  order  ad- 
vised by  the  chancellor  (44  AO.  481),  oom- 
plalnant  appeals.  Affirmed. 

Martin  V.  Bei^^en.  Jr..  and  Martin  V.  B«v 
en,  for  appellant  Howard  Oaxiow  and  D. 
J.  Pancoaat  tat  re«pandenta 

QABRISON,  J.  The  bill  In  tUa  cause 
sought  to  hare  the  chancellor  dedare  that, 
by  reason  of  a  certain  agreement  made  with 
the  complainant  by  Annie  Kempton  In  ber 
lifetime,  no  title  to  any  of  tbe  peraiHial  pnq»- 
erty  of  which  she  was  possessed  at  tbe  time 
of  her  death  vested  In  her  executor,  David  H. 
Bartlne.  who,  by  her  will,  was  required  to 
pay  debts  and  legacies,  and  administer  her 
estate.  To  such  a  bill  the  executor  eo  nonalne 
was  a  necessary  party.  The  order  of  tbe 
court  ot  chancery  to  that  effect  la  affirmed 
for  the  reasons  given  by  Vice  Cbancdior 
Orey  In  so  far  as  they  are  pertinent  to  tlie 
state  of  facta  above  indicated. 

Tbere  Is  another  reason  why  tbe  court  of 
chancery  should  have  refused  to  make  a 
final  decree  In  the  cause  In  the  absence  of  the 
executor  of  Annie  Kempton.  The  blU  al- 
leged that  sulta  bad  been  brought  by  tbe  aaid 
executor  as  such  In  the  supreme  court  of  this 
state  against  the  complainant,  William  B. 
Kempton,  on  his  three  promissory  notea  ag- 
gregating $4,000,  the  property  ia  Annie 
Kempton  In  her  lifetime.  To  this  bill,  as 
originally  filed,  the  executor  was  a  party,  and 
against  him  In  that  capacity,  while  he  was 
BtlD  a  party,  an  order  in  the  nature  of  an 
lnjunctl<m  was  obtained,  staying  blm  from 
the  further  prosecution  of  said  suits  against 
the  complainant  Afterwards,  upon  the  motion 
of  the  complainant  the  executor  waa  atrickeu 
from  the  bill  as  a  party  d^endant.  It  is 
dear  that  a  final  decree  cannot  be  rendered 
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tbat  win  eltbw  leciue  to  tb»  complaliuuit  tm 
leUaf  loaght  by  the  blU,  or  tbat  wUl  reUere 
tiw  execntor  from  the  onomalons  posltioo  of 
b^ng  wjoliwd  onder  a  bill  to  whldi  be  Is  not 
a  party.  In  the  face  oC  hla  irlah  to  be  a  par* 
tj,  the  eanae  cannot  proceed  without  him. 

In  bli  opinloa  tbe  teamed  rice  diancellar 
(Uacnawd  and  dedded  an  Intereating  qneatton 
of  erldence  that  arose  upon  the  hearing  be- 
fore him,  bat  which  was  not  broogbt  to  this 
court  by  tbe  appeal  from  his  order  respecting 
partteBk  and  henoe  has  not  been  here  conslA- 
ered. 

Tbm  flvdM  of  tbe  conrt  of  chanoery  )•  •^ 
armed,  with  costs. 


«i  N.  J.  U  MO) 

UcLAUOHUN  T.  DAVIS. 
(OMut  of  Erron  and  Appeals  of  New  Jers^. 
March  81,  190a) 
AFPBAI/-anAlJNa  exobptions. 
Where  the  case  tnmlBbed  disdoBet  do  ex- 
ceptions sealed  by  the  trial  iuAgo,  error  assign* 
ed  therein  will  not  he  considned. 

Error  to  drcult  court,  Hndson  county. 

ActioQ  b7  John  T.  McLaaghlin  against  Rob- 
ert DaTls.  Judgmoit  for  plalntUt  and  de* 
Cendant  brings  ernn-.  Afflimed. 

John  J.  HnlTsney,  for  plaintiff  m  error. 
BabUtt  ft  Lawrence,  Cor  defendant  In  uioc. 

FEB  CURIAM.    The  case  furnished  tbe 

ooart  dleclooes  no  exertions  sealed  by  tbe 
trial  Jodgew  mere  being  no  error  hi  tbe  rec- 
ord, the  judgment  mnst  be  affirmed. 


(U  N.  J.  B.  ao) 

6BAY  T.  PFBirrBB. 
(Oonrt  of  Chancery  of  New  Jersey.  Havdi  SOy 

1900.) 

raPOSTTART— DUTIBS-EQUITABLa  A88IOH- 

MSNT. 

1.  iloaey  delirered  to  a  depositary  to  be  paid 
to  an  aesociatioQ  odIjt  npoo  tbe  farther  direc- 
tion of  the  depositors  will  not  be  assumed  to 
have  been  directed  to  be  paid  becanse  the  de- 
positors aftnwards  proved  claims  against  the 
assodadon  in  sums  correspoadlDg  id  amount 
with  the  deposit  money,  but  in  no  way  refer- 
ring to  it 

2.  To  support  a  dalm  of  ao  equltaUe  assign- 
ment of  moa^  on  deposit,  there  mast  be  proof 
of  an  appropriation  of  the  Identical  tnnd. 

(Syllabus  by  the  Court.) 

BUI  by  George  R.  Gray,  receiver  of  the 
Granite  State  Provident  Association,  against 
Oeorge  Pfelfler,  Jr.   Bin  dismissed. 

The  complainant  la  the  receiver  of  tbe 
Granite  State  Prorldent  Association,  an  as- 
aodatlMi  OTganlsed  under  tbe  laws  of  tbe 
state  of  New  Hampshire,  authorised,  among 
other  things,  to  build  bouses,  loan  monvf  oa 
real  eatata,  seenritira,  etc.,  and  to  condnet 
the  bnslness-  a  bnOdlng  association.  In 
ISM  It  made  the  deposit  necesBary  to  mable 
n  to  transact  bostaiess  In  this  state,  and  a 
conatderable  number  of  persona  In  and  near 
Oamden  snbacrlbed  for  shares  of  Ita  atock. 


and  paid  the  monthly  doee  reqnboA.  The 
bill  alleges  that  the  association  «ni^oyed 
persons  to  collect  tbe  Installments  of  stock 
from  Its  stockholders,  and  to  transfer  them 
to  tbe  aajwdatton,  and  that  tbe  defendant, 
Gecwge  Pfelfler,  waa  appcrinted  andi  an 
agent,  and  collected  Installments  from  mem- 
bers In  Camden;  that  the  assodatlcn  has 
been  declared  to  be  InscAvent;  that  the  com- 
plainant has  been  appointed  its  reoelTw; 
thst  he  has  demanded  the  installments  ro- 
celTod  tor  the  assodatiui  by  the  defendant; 
uid  that  he  lefases  to  pay  vrmr  the  same^ 
and  isaylng  discovery  of  (he  amoont  of 
those  moneys,  etc,  an  accounting,  and  pay- 
ment Hie  dtfendant  by  bis  answer,  stataa 
the  names  of  several  atockbolders  who  have 
paid  dneis  to  him,  and  Uie  eevetal  amoonto 
paid  by  each,  but  aUegea  that  the  numey 
now  in  his  bands  was  deposited  with  him  1^ 
the  parties  named  under  a  special  iqireement 
made  between  him  and  them  In  Decemba, 
ISOK,  to  the  effect  that  Oie  money  thereafter 
deposited  with  defmdant  dioidd  be  kept  by 
him  until  it  was  ascertained  whether  the 
asBodatlOQ  was  solvent  or  not;  and  that  he 
sbonid  not  turn  It  brer  to  the  associattcMi  vat- 
tll  directed  so  to  do  by  the  stockholders  wtw 
paid  It  He  further  answers  that  the  stock- 
holders have  never  directed  this  mon^  to 
be  paid  to  the  association,  but,  on  the  coa- 
trary,  had  demanded  Ite  return  to  them- 
selves. The  proofs  in  Qie  case  show  witiiont 
dispute  that  the  so-called  "Camden  Brandi** 
of  the  Granite  State  Provident  Association 
was  not  an  organisation,  but  vraa  a  moo 
voluntary  coterie  of  stockholders  residing 
near  Camden,  wtao  came  together  to  assist 
each  other  In  eollectbig  and  transmitting 
does.  From  thte  party  tbe  defendant  bad 
tor  some  time  j^or  to  December,  1806,  re* 
celved  their  dues,  and  tranamitted  them  to 
tbe  association.  There  Is  no  ptoat  wfaatevar 
that  the  defendant  was  ever  appohited  an 
agent  ot  the  association,  or  ttiat  be  was  In 
any  way  employed  by  it  The  evidence  la 
that  he  was  appointed  and  acted  solely  tot 
the  local  stodUudders.  The  pnxtf  as  to  the 
drcnmstancea  of  the  deposit  of  tba  fond 
wltb  tbe  defendant  supports  his  answer.  It 
appears  tbat  In  the  latter  part  of  1896  tbe 
Granite  State  Provident  Association  was  re- 
puted to  be  flnanclally  embarrassed,  and  that 
in  December  of  tbat  year  the  Oamden  atoA- 
bolders  made  an  arrangement  with  the  de- 
fendant by  wbich  tbey  thereafter  teposlted 
vrith  bim  the  amount  of  their  monthly  dues 
as  they  became  payable,  but  uptm  an  expan 
agreement  that  tbe  defoidant  should  ke^  tbe 
momef  until  It  was  ascertained  whether  tbe 
assodation  vras  scdvent  or  not,  and  tbat  he 
should  not  torn  it  over  to  tiie  association  un- 
til directed  to  do  so  by  tiie  sto^cdders.  No 
money  was  forwarded  after  December,  1800. 
The  stoc^heiders  who  deposited  with  the  de- 
fendant have  never  directed  It  to  be  paid  to 
tbe  association,  and  Insist  on  ita  return  to 
than.  It  has  been  shown  fey  the  complainant 


Digitized  by  Google 


968 


46  ATI.AMTIO  BOFOBTRR. 


(K.J. 


that  «acli  of  tte  Mrezal  ttatkboUen  who, 
under  Ute  abore-atated  acnement,  pakt  tbelr 
money  to  tbe  defendant,  Mr.  Ffelffer.  has 
proved  his  claim  against  the  fund  In  ttie  hands 
ot  the  recelTer,  aasotlns  a  rl^t  to  share  tn 
the  dlrfdends  of  the  assets  of  the  tnaolTent 
corporation.  In  making  proof  of  his  claim, 
each  stockholdw  has  demanded  in  the  proof 
exblUted  to  tbe  recelTer,  as  a  basis  of  his 
dalm,  en  amount  ot  money  which  is  In  excess 
of  tbe  amoQDt  shown  on  the  books  of  tbe  as- 
sociation to  faavtt  been  received  by  It  from 
tbe  claiming  stoekholden.  The  form  of  proof 
ts  In  each  case:  "Granite  State  FroTlde&t 
AasodatloD  to  [name  of  stockbolder].  Dr.  To 
amount  paid  for  dues  on  policy  No.  — — . 
homestead  fund  of  tbe  said  association,  from 

Angnst,  t89S,  to  May  1, 1890,  IndodTe,  $  

[amomit  claimed  by  the  proving  stodEbolder]." 
Tbe  complainant  Insists  that  the  filing  of 
these  dalms  for  dues  paid  beyond  December, 
1896,  and  tv  to  May  1.  1896,  has  operated  to 
m^e  tbe  defendant  liable  to  bim,  aa  receiver* 
etc,  for  tbe  Identical  money  deposited  with 
the  defendant  by  tbe  stockholdwa  after  Do* 
cember,  1886,  vnder  the.  ajcreemeot  abon 
stated.  Tblfl  la  tba  only  qnestloi  In  the  oaa«, 

Howard  W.  Bajea,  tot  onhpl^naat  How- 
ard Carrow,  for  defendant 

OKBY,  V.  a  (after  stating  tiie  facta).  The 
dispute  requires  a  determination  of  the  reia- 
tlonatalp  of  tbe  defendant  to  ttie  fund  in  hia 
hands,  and  of  tbe  right  of  tbe  recefm  to 
claim  It  The  amount  of  tbe  fund,  who  con- 
tributed it  In  what  sums,  for  what  purpose, 
and  under  wltat  circumstances;  are.  all  dlseor- 
ered  by  tlie  defendant  In  lUs^  answer,  or  are  mi> 
dlqmtedly  shown  In  the  proofs.  The  single  ■ 
question  Is,  has  tbe  receiver  a  right  to  this  ■ 
numey  ta  Uw  hands  of  tbe  doCendant  because 
the  Btoclcbolders  proved  claims  fcur  dues  np  to 
Sbiy,  1886,  when  tbey  had  actually  paid  dues 
to  fb»  association  only  up  to  December,  1806? 
The  oomplailnaBt  contends  tba-t.the  defendant 
was,  by  the  association,  anointed  Ita  agent 
to,  reodve  these  due&  The  uncontradicted 
pKKtf  la  that  he  waa  new  ao  appointed; 
that  he  received  the  money  In  question  as  tbe 
Tolnntazy  depositary  of  certain  stocktaolders 
of  the  assodatitm  who  xetdded  In  Camden, 
upon  an  express  agreement  that  be  should  not 
pay  It  over  to  tbe  association  antU  directed 
■0  to  do  by  tbe  d^osltors,  and  that  he  never 
bos  been  so  directed.  Ibis  point  is  of  tbe 
greatest  importance,  for,  If  tbe  defendant  re- 
cdved  this  money  aa  the  ag^t  of  the  as- 
sociation, tbe  subsequent  action  of  the  stodE- 
holders  In  proving  their  dalma  on  a  basis  ot 
dues  paid  after  DecembH*.  1805t  might  pnj^ 
erly  be  related  to  tbe  money  In  the  bands 
ttie  defendant,  and  be  dalmed  to  have  been 
a  final  recognldui  of  that  money  as  tbe 
property  of  the  assodatlon  by  tbe  contributing 
stockholder,  and  an  appropriation  of  it  to  the 
payment  of  thtMO  duea..  Nothing  In  tbe  pror- 


en  dalms  filed  wldi  the  xeodrar  leCers  Ut 

any  way  to  the  money  In  the  bands  ot  tbe 
defendant  or  recognizes  It  as  bdonging  to  or 
under  the  control  of  the  receiver.  The  dalms 
simply  show  that  each  proving  stockholder  as- 
serted that  he  paid  more  does  than  be  In 
fact  did  pay.  This  might  have  been  good  rea- 
son for  reducing  w  rejecting  the  dafana,  but 
cannot  be  held  to  have  appropriated  a  do* 
posited  fund  to  siroort  the  asserted  payment 
whldt  Uw  undisputed  evidence  shows  was 
never  so  appropriated.  No  stockholder  la 
shown  to  have  done  any  act  whereby  be 
lected  or  approfKlated  the  partteolar  mon^ 
in  the  defendant's  hands  In  payment  of  tbe 
dues  referred  to  In  his  proofs  of  claim.  It  la 
assumed  by  tbe  complainant  that  the  exhibi- 
tion of  a  proof  of  claim  by  the  stof^bolder, 
based  upon  the  asserted  paym«it  of  duea 
after  December,  1896,.  must  necessarily  relate 
to  those  moneys  Which  tbe  stockbolder  had 
deposited  With  the  defoidant,  without  any 
evidence  whatever  that  those  moneys  were 
ever  directed  to  be  paid  to  tbe  assodatlon. 
The  uncontradicted  proof  is  that  they  were 
never  so  directed  to  be  paid.  The  presnmn- 
thm  that  a  mere  proof  of  dalm  fbr  more 
than  was  due  was  a  selection  and  appropria- 
tion of  a  partlcclar  fund  in  no  way  referred 
to  by  the  claimants  is  too  violent  to  be  sib- 
talned.  The  ei^dence  diows  that  the  defend- 
ant Is  a  mere  voluntary  depositary.  The 
atodcholders  who  d^stted  these  moneys  are 
not  made  defendants  in  this  UU,  altbangta  all 
their  names  were  upon  the  books  of  the  as- 
sodatioa  Thej  cannot  be  beard  to  defend 
tiieir  dalm  to  the  money  In  Qie  defepdant's 
hands,  nor  can  they  be  bound  by  any  decree 
made  In  this  case.  This  situation  has  not 
been  the  subject  of  critletem  of  these  pro- 
ceedings by  the  defendant  but  under  such 
circumstances  the  court  will  require.  If  it 
further  proceeds  with  tbe  cause  In  the  ab- 
sence of  the  persons  who  It  Is  snggested  are 
the  real  parties  In  hiterest  that  a  dear  case 
be  made  that  tbe  fund  attacked  Is  actually 
assets  which  tlie  receiver  is  entitled  to  have, 
and  which  the  defendant  Is  bound  to  pay  to 
bIm.  In  tbe  face  of  tbe  afflrmatlTe  proof, 
substantially  undenled,  that  the  defendant 
did  not  receive  tbe  money  In  qnestiai  as 
agent  for  the  association,  that  tt  was  never 
ordered  to  be  paid  to  tbe  association  or  to  tbe 
received,  the  mere  fact  that  proofs  of  claim 
have  been  made  by  the  same  stockholders  who 
deposited  the  money  with  the  defendant 
which  alleged  the  payment  of  dues  to  a  later 
period  than  tbey  woe  actually  paid,  cannot 
without  other  actk«  by  tbe  stockholdeta  to 
select  and  appropriate  this  particular  money 
as  making  those  later  payments,  be  conatroed 
to  have  been  an  at^ropriatlon  of  the  money 
deposited  with  defendant  The  complainant 
has  shown  no  rl^t  to  tbe  monejia  In  tbe 
hands  of  the  defendant  The  bUl  AooM  be 
dismissed. 


Digitized  by  Google 


HATT  T.  Bica 


969 


G4RB0LL  T.  BAXTER  et  >L' 
(Bniwtaie  CoQJt  of  New  Jersey.  Feb.  1900L) 

APPBAI/-RKVIBW. 

•  Where  there  was  no  evidence  ajtaliut  one 
•f  three  joint  defeodantR  In  an  action  for  tr«>- 
paas.  and  the  preponderance  of  the  ertdence 
showed  that  nrither  of  the  other  two  had  be«i 
crailty  thereof,  a  verdict  against  all  of  the  de- 
fendants will  be  set  aside. 

Action  by  Bfary  Ella  Carroll  against  Albert 
a  Baxter  and  others  for  trespass  qtiare 
daosum  freglt  Judgment  for  plaintiff.  Rule 
to  show  cause  why  a  new  trial  ahotild  not  be 
granted.   Rule  absolute. 

Argued  November  term,  1890,  before  MA- 
Qtm,  O.  J.,  and  DBPUB,  VAiV  8YCKBL,  and 
UPPIXOOTT.  JJ. 

J.  J.  Crandall,  for  plalntttt  Samuel  W. 
Sparks  and  Howard  Carrow,  for  defendanti. 

PER  CURIAM.  The  action  Is  In  tort,  qnare 
dausum  freglt,  and  the  Terdlct  Is  agahist 
three  defraidants.  There  was  absolutely  no 
evidence  against  one  of  them.  As  to  the  oth- 
er two,  the  evidence  that  neither  committed 
the  tort  charged  decidedly  preponderated;  and 
the  verdict  rendered  thereon,  by  a  Jury  which 
found  one  defendant  gnilty,  without  any  evi- 
dence, ought  not  to  itand.  Let  the  ml*  be 
made  alvolnte. 

(sa  N.  J.  a.  492) 

UATV  et  al.  v.  RICH  et  aL 
BACKUS  T.  nATT. 
(Gottct  of  (Aancery  of  Mew  Jerwy.  Uardi  28, 

SPBCmO  PERFORHANGB— SAUg  OF  RBAX/TT— 
POWER  OF  SAtB-EXECUTION. 

'  1.  Specific  performance  of  a  contract  for  sale 
will  be  decreed  although  the  title  is  claimed  to 
be  disputable,  where  it  appears  that  the  donMs 
suggested  relate  to  steps  fn  the  title  which  are 
tally  presented  to  the  court,  the  validity  of 
which  can  readily  be  determined,  and  which, 
when  examined,  present  no  obstacle  to  the  malt- 
ing of  an  efficient  deed  ander  the  contract,  paaa- 
Ing  a  merchantable  title  in  fee  simple. 

2.  A  power  of  sale  given  to  executors  which 
antliorlEes  thbm  to  sell  and  convey  all  the  testa- 
tor's real  estate  at  thrir  dlaaetfon,  la  efficient 
to  support  a  sale  by  the  executors,  not  only  of 
all  the  territorial  extent  of  the  lands  whereof 
the  testator  died  seised,  but  also  of  all  his  ti- 
tle interest  therein:  and  their  sale  under  the 
power  will  devest  the  estate  of  residuary  devi- 
sees, and  of  all  those  claiming  under  them. 

8.  Such  a  power  does  not  lose  its  efficiency 
because  the  debts  and  l^aeiea  are  paid,  nor  by 
mere  lapse  of  time,  when  it  may  atlu  be  used  to 
accompiiBh  parposes  wUch  the  testator  may 
have  had  in  view,  or  to  carry  into  effect  the 
conversion,  and  sectlnK  apart  a  share  to  be  held 
In  trust  for  one  of  the  testator*!  children,  ac- 
cording to  the  terms  of  his  will. 

4.  The  right  of  the  executors  to  execute  the 
power,  and  thereby  to  convey  the  fee  whereof 
the  testator  died  set^ed,  la  siqierior  to  the  right 
of  parttti(«i  held  by  the  purchaser  of  an  nn-> 
dlTided  Interest  from  a  reslduaiy  derlsee. 

(^labos  by  the  Court) 

Ba(t  by  3oA  W.  Hatt  and  others,  executors 
of  WiUlam  King,  against  leaser  0.  Rich  and 
others  and  by  Bdraond  P.  Backna  ocalnat 


Henrietta  S.  Hatt  Quaes  were  heard  to- 
gether. Decree  for  execntora  in  fbe  flzat  anlt 

and  for  defendants  In  the  second  aitit 

In  the  first  ot  these  suits  the  executors  of 
WiUIam  King's  will  seek  to  compel  the  per- 
formance of  a  contract  they  made  with  the 
defendant  Rich  to  convey  the  homestead  prop- 
erty of  Mr.  King,  in  East  Orange,  under  a 
power  of  sale  in  his  will.  This  suit  Is  de- 
fended because  it  Is  contended  thst  the  ex- 
ecutor's power  of  sale  Is  not  efficient  to  con- 
vey a  merchantable  title.  In  the  second  suit. 
Backus,  the  complahiant,  la  the  purchaaer 
of  an  undivided  one-seventh  share  of  the  es- 
tate of  William  lining,  Including  his  home- 
stead pn^rty,  and  seeks  to  compel  a  parti- 
tion or  sale.  The  defense  is  that  the  execu- 
tors must  exercise  the  power  to  realize  the 
funds  to  be  invested  for  Elizabeth  Wright's 
share;  that  they  have  extracted  to  sell  the 
homestead  proper^  under  their  power,  which 
Is  superior  to  the  devise  under  which  Backus 
has  acquired  bis  title;  and  that  the  terms  of 
the  will  and  codicil  and  the  circumstanceB  of 
the  estate  require  that  the  power  of  sale  stiaJl 
be  used  to  sell  all  the  testator's  lands,  and 
that  the  execution  of  the  power  will  devest 
the  estate  of  Mr.  Backus  and  (tf  the  others 
who  claim,  Uke  him.  under  the  devise.  These 
causes  both  present  the  question  of  the  valid- 
ity of  the  power  of  sale  given  in  the  will  of 
William  King  to  1>e  exercised  at  the  discre- 
tion of  his  executm-s,  and  were  for  this  reason 
heard  together.  William  King,  by  bis  will, 
dated  March,  1874,  gave  and  devised  all  his 
estate  to  his  wife  during  her  life  for  the  sup- 
port, etc..  of  hersdf  and  their  unmarried 
daughters.  The  third  clause  of  hla  will  la  In 
these  words:  "Third.  After  the  decease  of 
my  wife,  I  give  the  use  of  my  homestead  prop- 
^ty  on  Qrove  street,  in  said  township  of  East 
Orange,  Including  the  lot  oa  which  the  bam 
and  carriage  house  stands,  and  all  my  furni- 
ture, Implements,  utensils,  and  articles  of  per- 
sonal property  bdonging  to  and  In  use  In  and 
about  my  said  homestead,  to  such  of  my 
daughters  as  may  then  be  tmmarrled,  during 
their  lives,  and  so  long  as  they  r^ain  un- 
married and  tentlnne  to  occupy  my  said  home- 
stead as  a  residence.  Upon  the  death  or  mar- 
riage of  all  of  iny  said  unmarried  daughters, 
or  upon  their  ceasing  to  occupy  my  said  home- 
stead as  a  residence.  I  direct  that  said  boihe- 
stead  property,  furniture,  and  articles  of  per- 
sonal property  referred  to  In  this  clause  of  my 
will  Bhall  sink  Into  the  residue  ot  my  estate, 
and  be  diqrased  of  under  this  clause  of  my 
will,  except  as  otherwise  hereinafter  lavvld- 
ed.  It  Is  my  Intention  to  give  my  mimarrled 
daughters  a  home  so  long  as  they  remain  un- 
married, but  that  they  shall  hare  no  right  to 
lease  my  homestead,  and  recdve  rent  there- 
from, but,  upMi  their  ceasing  to  occupy  the 
same  as  a  resldoice,  the  same  shall  become 
part  of  the  residue  of  my  estate,  and  be  dis- 
posed of  as  thmln  provided."  He  bequeath- 
ed one  money  legacy  of  ^,000  to  his  grand- 
daughter Anna  King,  payable  afta  the  death 
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of  bis  wife,  and  then  foUowB  the  resldnary 
claose,  In  the  sixth  Item  of  bia  will,  by  whlcA 
he  gare  and  bequeathed  In  these  words:  "All 
the  rest  and  residue  of  my  estate,  real  and 
personal,  whatsoever  and  wheresoever,  to  my 
seven  children,  namely,  Phoebe  J.  King,  Hen- 
rietta S.,  wife  of  Joel  W.  Hatt.  Fannie. M. 
King,  John  J.  King,  Lenora  W.  King.  Elizas 
betti  King,  and  to  their  belra.  executors,  and 
admlnlfitrators  and  asrigns,  forever."  The  last 
item  appoints  the  execntors,  and  creates  the 
power  of  sale,  as  follows:  "I  consHtnte  and 
appoint  my  said  wife,  Mary,  and  my  daughter 
Phoebe  J.  £lng,  my  mm,  John  J.  King,  and 
my  sfHis-ln-Iaw  Jod  W.  Hatt  and  Bdward  L. 
Oonklln,  and  the  snrylvors  and  snrvlvor  of 
them,  executors  of  tbls,  my  last  will,  and 
hereby  authorize  and  empower  my  said  execu- 
tors, and  the  snrvlvon  <n  snrvlvor  of  them, 
to  sell  and  convey  all  my  real  estate,  In  their 
discretion,  at  public  or  private  sale;  the  home- 
stead pRv«ty  not  to  be  sold  until  the  same 
shall  sink  Into  the  resldae  of  my  estate  as 
boelnbefore,  provided.**  By  a  codicil,  made 
in  1S79,  he  ratified  his  will  save  as  to  the 
share  ^ven  to  bis  daughter  EUaabeth,  as  to 
whlcb  h^  by  tiie  codicil,  made  the  following 
provMon:  "I  now  declare  that  It  Is  my  will 
that,  instead  of  her  receiving  the  Aare  or 
portion  of  my  estate  as  therein  provided,  suCh 
share  or  portion  shall  be  hivested  by  my 
executors  In  safe  btmds  and  mortgages  on  Im- 
proved real  estate  having  dwelling  houses 
erected  thereon;  the  value  of  said  real  estate 
to  be  at  least  double  the  amount  Invested,  and 
to  be  situated  In  the  county  of  Bsso,  Kew 
Jersey;  and  the  income  thereof  paid  to  her, 
my  said  daughter  Elizabeth  King,  dnrliMr  ber 
natural  life,  as  flie  same  shall  bo  received. 
At  the  death  ot  my  said  daughter,  the  share 
or  portion  shall  vest  bi  her  lawful  Issue,  share 
and  share  alike:  provided,  however,  that  In 
case  said  daughter  shall  die  leaving  law- 
ful tasne  before  such  Issue  shall  have  reached 
the  age  of  maturity,  then  It  Is  my  wiU  that 
the  Income  only  arising  from,  said  share  or 
portion  of  my  estate  «hall  be  devoted  to  tbe 
mabitenance  and  support  of  sudi  Issue  until 
tbey  shall  severally  reach  maturity,  at  which 
time  the  Share  comlng  to  eadi  dilld  shall  be 
then  paid  to  him  or  her.  In  case  my  said 
daughter  Elizabeth  King  shall  die  without 
lawful  Issue,  then  It  Is  my  will  that  said 
Share  or  pntkm  shall  be  divided  equally  be- 
tween my  diUdren  Phoebe  J.  King,  Henrietta 
S.  Hatt,  Fannie  If.  Klq^  John  J.  King,  Ig- 
nore K.  Conklln,  and  Isaac  W-  King,  and  the 
snrvlTOTs  or  survivor  of  thepi,  share  and  rtuue 
allke^  the  Issue  of  any  deceased  child  taking 
the  dure  to  whi<di  said  child  would  have  been 
entitled  if  Uvlng.  I  further  declare  It  to  be 
my  wni  tfaat,  In  case  my  said  daughter  Ellaa- 
both  VkSng  shall  at  any  time  marryt  tiien  the 
Inctme  herebibefore  provided  to  be  paid  to 
her  shall,  under  no  drcomstancea,  be  subject  to 
any  claim,  demand.  Influence,  or  control  of  her 
husband,  but  the  same  sh^  be  paid  to  ber 
for  her  own  separate  use  and  beneOt  I  beretv^ 


nominate  and  ^ipolnt  as  trustees  ot  said  diare 
or  portion  of  my  estate  set  apart  for  the  use 
of  my  said  daugbtw  tbe  executors  named  In 
my  last  will  and  testamut."  William  King 
died  In  1882,  seised  In  fee  of  several  tracts  of 
land,  induding  his  homestead,  referred  to  tat 
tbe  biUs  of  eonuOalnt  His  will  was  prorai 
in  tiie  same  year  by  all  the  executum.  Uaiy 
King,  the  widow,  died  aa  October  28^  ISBBw 
The  dangbtem  of  the  testator  who  were  then 
living  and  umnarried  were  Phoebe  J.  King, 
Fannie  M.  King,  and  Elisabeth  Wright,  a 
widow.  The  homestead  was  occupied  by 
Mary  King,  the  test^or's  widow,  during  bar 
lif^  and  m  li«r  death  by  Phoebe,  Fannie, 
and  Elizabeth.  Phoebe  afterwards  died,  and 
Fannie  married,  leaving  BUsabeOi  the  sole 
occupant  8be  found  the  homestead  propoty 
to  be  too  large  for'  her  sole  use,  and  Yobm- 
tarily  ceased  to  occupy  it,  and  expressed  her 
desire  to  have  tbe  htmestead  sold  under  llie 
executors*  power.  With  bet  cwuent,  g^on 
her  ceasing  to  oceiqyy  tlw  homestead,  tbe 
executors,  on  August  28,  1807,  entered  Into  a 
written  agreement  tor  the  sale  of  tbe  house 
and  lot  at  tbe  southwesterly  comer  of  Onm 
and  New  streets  (part  of  tbe  homestead  prop- 
erty) for  $15,000.  to  the  defendants  Eleazer 
Oil  Rich  and  Helen  C,  hli  wife.  A  copy  of 
the  agreement  Is  annexed  to  the  blU.  Hie 
cadi  payment  under  the  agreement  lias  been 
paid.  The  deed  baa  been  encuted  .by  tbe 
executors  to  Mrs.  BIch,  with  her  assent,  by 
her  husband's  request  Tbe  bond  and  mort- 
gage securing  payment  ot  the  purchase  monej 
have  been  made  them.  Tbe  conv^rances 
have  been  approved  by  bofli  parties,  a  tbecik 
for  tbe  additional  cash  drawn,  and  an  these 
papers  have  been  deposited  in  escrow  untU 
the  vendors  shall  satisfy  themselves  that  tbe 
deed  of  the  execntors  conveys  a  fee-slmide  es- 
tate- clear  of  bieombrances.  When  that  Is 
ascertained,  the  papers  aball  be  ddlvered  and 
recorded.  The  proposed  vendees  bave  been 
put  Into  possesdm  ot  tbe  premises  poidtng 
an  Investigatlim  of  tbe  tltte.  The  vendees 
refuse  to  accept  ddlvery  of  the  deed,  alleging 
that  it  does  not  convey  a  good  merchantatAe 
title.  -The  objections  are  based  upon  tiiese 
facta:  Isaac  W,  mug's  undivided  share  un- 
dsae  the  devise  to  bim  has  beoi  made  the  sub- 
ject of  several  conveyances,  as  to  whlcb  dis- 
putes have  arlsm.  finally  resulting  In  a  Aer^ 
IfTs  sale  of  his  undivided  Interest  In  an 
King  estate,  Including  tbe  homestead  propiKty 
to  Bdmond  P.  Backus,  tbe  complainant  In  Uie 
above-named  partltira  suit  Phoebe  J.  King's 
share  Is  held,  since  her  death,  by  her  deviseesL 
Neither  tbe  devisees  named  In  William  Klng^ 
wfll  nor  those  claiming  under  them  bave 
Jobied  wltb  the  executors  In  tbe  deed  under 
thQ  contract  to  convey  to  Rich.  That  deed 
purports  to  convey  a  fee^Imple  estate,  solely 
by  virtue  of  the  power  ot  sale  given  to  the 
executors  hi  William  mug's  will.  The  de- 
foidants  Rich  claim  that  Oie  pow«  Is  void, 
and  deny  tbe  dfldency  of  a  deed  made  under 
It  to  pass  a  fee  as  against  the  denrlseos  and 
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tbow  claiming  onder  them,  upon  groands 
berelnafter  considered.  The  partltloD  suit  1b 
prosecuted  by  Edmond  P.  Backus,  tlie  pur- 
chaser at  Bherlff*a  sale  of  Isaac  W.  King's 
undivided  one-serenth  int^est  In  his  father's 
estate.  He  alleges  that  by  the  terms  of  the 
wni  tixe  only  purpose  for  which  the  power  of 
sale  In  WlUlam  King's  will  could  be  exer- 
cised was  the  paym^t  of  his  debts  and  lega- 
cies, and  that  these  have  all  been  accomplish- 
ed, and  that  there  remains  no  object  in  keep- 
ing such  power  alive.  He  prays  a  partition 
or  sale  of  the  premises.  The  defendants  are 
the  King  family  who  have  the  other  undivided 
six-sevenths  of  the  estate,  and  the  trustees 
under  the  William  Ehig  will  and  codldl. 
They  contend  tliat  the  estate  of  Backus,  as 
owner  of  Isaac  W.  King's  tmdivlded  one- 
seventh,  and  tiie  estates  of  all  the  other 
devisees  under  William  King's  will,  and  of 
those  claiming  under  them,  are  subject  to  the 
power  of  sale  given  by  him  to  his  executors. 
They  set  ft^h  the  executors'  agreement  to 
convey  to  Mrs.  Rich  a  part  of  the  homestead 
property  under  the  power  of  sale,  and  the 
pendency  of  the  above-named  suit  for  sjieclflc 
performance  of  that  agreement  They  allege 
that  all  the  owners  of  the  devised  shares,  ex- 
cept Backus,  are  advised  and  believe  that  the 
executors  have  full  power  to  convey  In  fee 
simple  to  Mrs.  Blch.  They  deny  that  the 
power  is  obsolete  and  Insist  that  It  la  jet  In 
fuU  force. 

Philemon  WoodnriT,  for  complainant  in  the 
MO  for  spedflc  performance,  and  for  defend- 
ants In  the  partition  suit  De  Witt  ft  Pro- 
vost, for  .complainant  Edmond  P.  Backus. 
Louis  Hood,  for  defendants  Bltih  and  wifa 

OBBT,  T.  a  (after  stating  the  fact*).  The 
testator,  WUUam  King;  died  seised  of  an  es- 
tate hi  fee  simple.  The  effect  of  his  will  in 
dlvostng  ot  Us  real  estate^  was  ttt  devise  to 
his  wife  an  estate  daring  her  life  In  the  whole 
of  !t^  fw  certain  iwesertbed  uses;  and,  npon 
Us  vUb's  death,  to  such  of  his  daughters  as 
were  then  nnmanled,  an  estate  In  his  home- 
stead and  its  eqnWiait  during  ttieir  lives, 
which  was  sntdect  to  be  defeated  by  their 
maniage,  or  ^eUs  ceastaig  to  occupy  Ow  home- 
stead as  a  residence;  and  to  his  seven  chil- 
dren a  remainder  in  f ee  In  ttie  ^ole  estate, 
Indndlng  the  homestead,  which,  subject  to  the 
two  ancceedliv  life  estates,  vested  hi  the  dev- 
isees Immedlatdy  npoi  the  death  of  the  tes- 
tatw.  This  was  the  devohitloa  of  the  title. 
All  itf  these  devises  were  stibject  to  the  power 
of  sale  given  to  the  execnttwa,  to  be  exercised 
at  their  discretion,  but  postponed  as  to  the  pe- 
riod of  Its  exerdae  upon  the  homestead  prop- 
erty nntu  It  should  become  a  part  the  res- 
idue by  the  twmfaiatlon  at  defeat  of  the  nn- 
married  daughter's  lUe  estate.  The  nature 
of  the  power  Is  ^paroit  Thwe  Is  ao  ^ree- 
tl<m  to  sd],  bat  thne  Is  the  foUest  aatbinlty 
to  do  so,  at  the  dlscretlm  of  the  donees.  In 
such  cases  the  land  retains  Its  character  as 
laud  nntn  U  Is  setnally  sold.  Cook's  Bz'r  T. 


Cook's  Adm'r,  20  N.  J.  Sh).  S77.  HeanwhUe, 
by  the  testator's  residuary  devise,  the  title  to 
the  lands  vested  in  his  children,  subject  to  be 
devested  by  the  execution  of  the  power  by  the 
executors.  The  actual  operation  of  the  will 
was  that  Ur.  King's  wife  oatllved  him,  and 
enjoyed  her  life  estate  under  his  will.  Upon 
her  death,  In  October.  1886,  there  were  these 
daughters  unmarried,— Blizabetb  Wright,  a 
widow,  Phoebe  J.  King,  and  Faimle  M.  King. 
In  these  daughters,  upon  their  mother's  death, 
an  estate  for  their  lives  vested,  subject  to  be 
defeated  by  the  death  or  marriage  of  all  of 
them,  or  by  their  ceasing  to  occupy  the  home- 
stead as  a  residence.  Ptaoelte  died  la  1894, 
unmarried,  and  testate:  Fannie  married  In 
1894,  and  "ceased  to  occupy";  and  the  estate 
remained  dependent  on  SUsabeth's  death, 
marriage,  or  "ceasing  to  occupy"  the  home- 
stead. There  might  be  some  question  wheth- 
er saizabetb,  who  had  been  married  Atter  her 
father's,  but  previous  to  her  mother's,  death, 
and  bad  at  the  time  of  her  mother's  death  be- 
come a  widow,  vras  at  the  latter  date  unmar- 
ried, so  as  to  be  within  the  class  of-  devisees 
prescribed  the  testator.  In  Maberly  v. 
Strode,  S  Yea.  453,  Sir  Richard  Pepper  Arden, 
M.  R.,  declared  that  I^^aclea  glvoi  to  unmar- 
ried daughters  would  not  go  to  widowed 
daughters,  unless  there  were  other  Indications 
of  the  testator's  purpose;  that  the  word  "un- 
married" meant  never  having  had  any  hus- 
band at  all.  In  BeU  v.  Phyn.  7  Ves.  458.  Sbr 
William  Grant,  M.  R.,  was  ot  opinion  that  the 
expression,  '^without  being  married,"  must  be 
construed,  '*wlthont  having  ever  been  mar- 
ried." An  constractltms  of  iringle-  words  or 
phrases  most,  howev«,  be  controlled  the 
evidences  ot  the  testator's  hitoit  as  shown  by 
the  whole  will.  In  this  will  the  testator,  tq»- 
«i  the  death  ot  his  wife,  devises  the  home- 
stead **to  BDCh  of  my  daughters  as  may  ttim 
be  unmarried,  daring  their  lives,  and  so  loaog 
as  they  remain  unmarried,  and  coatlnoe  to  oc- 
cupy my  said  hmnestead  as  a  reddence.**  The 
gift  here  Is  to  daoghters  who  at  the  time  mt 
the  death  of  the  wife  sboold  be  anmarried,  no 
matter  what  Hielr  i^vvloas  condition  migfal 
have  been.  The  testator,  by  his  pravirim  ss 
to  the  residence  In  the  homestead,  and  the 
possibility  d  their  sabseqoent  nuurl^e,  con- 
templated all  of  bis  daoghtras  whose  single 
condition  at  the  death  of  his  wife  mlfl^t  en- 
able them  to  asebis  homestead  as  th^famlly 
residence,  and  did  not  hit»d  to  make  the  fact 
that  any  of  them,  though  sfaigle  then,  and  liv- 
ing at  iKMue.  might  prerlooSiy  have  been  mar- 
ried, a  ground  of  exduslmi  from  Us  gift  In 
Doe  Rawdfaig,  2  Bam.  ft  Aid.  452,  It  was 
held  that  the  word  "unmarried"  may  be  taken 
to  mean  '*ttat  married  at  the  time,"  If  that 
construction  be  necessary  to  make  It  opera- 
tive. Hie  testator  seems  to  have  Intended  the 
gift  to  go  to  any  daoghters  who  might  nwicy, 
for  he  provides  that  thtfr  subsequent  marriage 
should  defeat  the  estate.  This  would  not  ex- 
clude a  widowed  dau^ter. 
TUs  point  Is  of  minor  ■'g"**'rai»*fv  as  the 
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Ufa  estate'  of  KUxabeOi,  conceding  Uiat  Bbe 
took  under  the  derlee,  bas,  as  botti  parties 
admit,  been  defeated  by  her  "oeaslng  to  oc> 
cnpy"  the  bomestead  as  her  leaidence,  and  tt 
therefore  does  not  Interfere  with  the  passing 
of  a  perfect  title  to  the  defendaota.  It  die 
was  not  within  the  class  <rf  nnmanrled  dangh- 
tersb  the.same  lesnlt  follows.  All  the  unmar* 
tied  daughters  have  now  died,  married,  or 
"ceased  to  oqcnpT*'  the  hmnestaidt  and  tbelr 
lltB  estate  has  thua  been  defeated,  and  haa 
faUoi  into  the  residue,  as  pre^ribed  by  the 
wllL  The  executors  now  propose  to  execute 
the  power  of  sale  by  sdllng  the  homestead 
pn^ierty.  Hie  defendants  in  the  bill  for  f^e- 
dfle  performance  of  the  contnct  to  purchase 
part  of  the  homestead  pn^erty  deny  the  exec- 
utor^ right  to  execute  the  power  upon 
several  grounda  The  ttnrt;  second,  third, 
and  flftSi  grounds  set  up  In  their  answer  con- 
toid  that  the  power  Is  Inefficient  to  convey  a 
merchantable  title  as  ag^nst  the  estate 
which  vested  In  tiie  devisees  under  the 
residuary  chuise  of  WllUam  King's  will,  and 
which  la  now  in  Backns  and  others,  claiming 
under  the  devlseea.  In  the  partition  suit; 
Uessrs.  Hatt  and  OonbUn,  who  are  the  smv 
vlTlng  executors  of  the  will  of  William  Klnft 
and  are  also,  under  his  will,  trustees,  etc.,  for 
his  daughter  Bllzabelh  Wrlght«  are  made  de- 
fendants not  In  terms  as  exeontwcs,  .  but  as 
trustees.  The  premises  of  the  partition  bill 
however,  set  forth  the  executors*  power  of 
sale,  their  claim  of  a  right  to  exercise  It, 
and  the  prayer  Is  that  a  partition  or  sale 
may  be  made,  "free,,  clear,  and  discharged 
of  the  poorer  of  sale  given  under  the  will  of 
William  King,  deceased,"  etc.  In  this  case 
the  partle*  are  1a  court,  and  have  submitted 
themselves'  to  Its  Jurisdiction,  The  matter 
of  the  bill  clearly  relates  to  a  subject  touch- 
,ing  which  they  have  answered,  and  the  mere 
omlsBlon  to  name  the  special  capacity  In 
which  they  are  pleading  wUl  not  affect  the 
.proceedings.  Walton's  Bz'r  v.  Herbert,  4 
N.  J.  Eq.  75;  Evans  v.  Evans,  23  N.  J.  Eq. 
75;  White  T.  Davis,  48  N.  J.  Eq.  24.  21  AtL 
1&7.  The  complalnaut  Backus,  in  the  parti- 
tion suit,  also  disputes  the  validity  of  the 
power  of  sale,  and  its  superiority  to  the  es- 
tate, which,  by  the  will,  came  to  the  resld- 
uary  devisees,  under  one  of  whom  he  claims. 
In  both  suite  the  questloD  Is  therefore  pre- 
srated,  whether  the  executors'  power  of 
sale  may  now  be  exercised  to  convey  a  title 
to  the  lands  passing  ae  residue,  which  will 
be  superior  to  that  which  vested  in  the  dev- 
isees. That  the  power  of  sale  is  well  ex- 
jiressed  in  the  will  to  ai^ompllsh  that  pur- 
pose Is  beyond  dispute.  The  testator,  who 
devised  the  estates  in  remainder  In  fee,  cre- 
ated the  power  and  made  It  applicable,  as  he 
expressed  it,  to  "ail  my  real  estate."  This 
included  the  whole  of  the  testator's  real  es- 
tate, not  oDiy  to  the  territorial  expanse  of  all 
his  lands,  but  al^o  to  the  extcjit  of  all  his 
title  interest  therein.  Barry  v.  Edgeworth,  2 
P.  ^ma.  624;  JacksQp  v.  Merr^  «  Johns. 


191.  He  also  authorised  the  executors  to 
aell  and  convey  at  their  discretion;  that  Is, 
at  sudi  prices,  cm  sucb  terms,  and  for  such 
•states  as  they  might  deem  laoper.  The 
powOT  also  Included  liie  faomatead  ptopa^, 
bat,  touching  the  time  when  the  power  tai^t 
be  exercised  upon  the  homestead,  the  teste- 
tor^  prohibited  Ite  necntlon  until  lliat  prop- 
wty  dwuld  "sink  into  the  residue,  aa  here- 
inbefore {In  his  will]  provided";  that  ta,  nn- 
tU  the  Itfe  wtete  of  the  unmarried  daugh- 
ters sbotild  terminate  or  Im  defeated.  a%ls 
event  has  now  completely  harosned. 

It  Is  claimed  that  the  executon^  poww  hss 
beoHiH  void,  because  the  debte  and  legacies 
have  been  paid,  and  there  is  no  occasion  tar 
ite  oerclse.  The  opinion  of  Chancellor  WSl- 
11am son  In  Brearley  r.  Brearley,  9  N.  J.  Bq. 
24,  Is  toou^t  forward  as  sustaining  Uili 
proposition.  It  aeons  to  be  assumed  1^  the 
defendante  that,  although  a  testetor  may 
have  created  a  power  in  clearly  expressed 
terns,  which  gave  to  fala  executors  unlim- 
ited uthorlty  to  sell  all  his  real  estate  at 
their  dlB<3etloUi  yet  they  will  not  be  permit- 
ted to  exerdae  t3ie  power  at  their  discretion, 
AS  authorized  by  the  testatmr,  bat  only  when 
It  is  nwessary  to  be  hsed  to  raise  money  to 
pay  debte  w  legacies.  Tbte  Is  not  the  doe> 
Irtee  of  Brearley  Brearley.  Ttu  learned 
chancellor  In  that  caae  stetea  explicitly, 
toudiing  the  creation  of  powera,  that  It  Is 
the  will  of  the  testetor  which  must  be  ex- 
ecuted, however  anress<niable  It  may  appear 
to  be;  that  the  testetor  may  dispose  of  his 
pr<^erty  arbitrarily,  "without  giving  any 
reasons  for  the  disposition  he  makes  of  U"; 
and  that,  where  no  ambiguity  of  language  or 
phraseology  makes  doubtful  what  the  testa- 
tor's Intention  Is,  the  absence  of  all  motive 
on  the  face  of  the  will,  or  Inability  to  as- 
cribe a  motive  for  the  disposition  made,  be- 
cause of  the  circumstances  of  the  testetor 
i^d  his  family,  are  entitled  to  no  considera- 
tion. Page  2S.  He  further  declares  that,  as 
to  the  question  of  the  testetor's  inteot  ic 
creating  powers,  each  case  must  stend  In 
great  measure  upon  Ite  own  peculiar  clr^ 
cumstances.  Page  32.  In  that  case  he  was 
of  opinion  that  there  was  no  such  clear  ex- 
pression of  the  testator's  intent  upon  the 
face  of  the  will  as  excluded  an  ascertain- 
ment of  his  purpose'  from  attending  facts, 
and  these  he  held  showed  that  the  testator 
did  not  intend  that  the  executors  should  ex- 
ercise the  power  of  sale,  when,  if  executed, 
it  would,  without  reason,  convert  the  lands 
which  had  desaended  to  heirs  into  money, 
against  their  united  opposition.  Each  of  the 
numerous  other  cases  cited  against  the  ex- 
ercise of  the  power  stands  upon  the  expres- 
sions of  the  will  in  the  particijilar  case,  and 
if  they  were  amblguotis,  then  npon  the  cir- 
cumstances of  the  testetor's  property  and 
his  family,  etc,  or  ben^clarles.  They  af 
ford  but  little  aid  as  precedente,  because 
each  case  varies  iu  essential  particulars  ot 
ite  facte  from  that  under  oonsideratioa.  Hie 
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eases  most  atuxlj  nsembllng  that  under 
eonstderatlos  am  Bacot  t.  Wetmora,  17  M. 
J.  Bq.  2CS<K  and,  <n  the  aama  wUl,  Wetmore 
T.  Mldmer.  21  N.  J.  Bq.  %10.  See,  also. 
Grulkshank  t.  Parker,  D2  N.  J.  Bq.  SIO,  20 
Atl.  682.  In  the  case  In  band  the  donatloa 
of  the  power  to  the  encnbws  Is  expressed  In 
the  plainest  terms,  without  any  amblgul^, 
and  the  application  oi  the  more  modem  role 
that  "the  conrts  have  decided  that  powers, 
although  framed  In  seneral  terms,  are  lim- 
ited bj  the  nature  of  the  limltatl<nui  con- 
tained in  the  *  •  «  will"  (Peters  T.  Ball- 
road  Co.,  18  Ch.  DiT.  48$,  is  needed  to  Justify 
any  further  discussion  ot  Its  extent  This 
doctrine  Is  entirely  acceptable  where  the 
will  In  terms,  or  by  necessary  implication, 
indicates  the  purposes  to  which  the  testator 
Intended  the  use  of  the  powers  to  be  limit- 
ed. But  where  the  will  creates  an  unlimited 
power  In  unquestlcmable  terms,  yet  exhibits 
no  objects  save  a  desire  for  the  exercise  ot 
the  discretion  of  the  donee,  there  is  some 
danger  that,  In  holding  that  the  powers  m^ 
not  be  enforceable,  some  unapressed  pur- 
pose of  the  testator  may  be  dtfeated.  Tba 
power  given  to  the  executors  Is,  by  the  ex- 
press terms  of  Mr.  King's  wUl,  exercisable  at 
their  dlstxetion,  without  limit  of  time  or  cir- 
cumstance, save  as  to  tlie  homestead  prop- 
erty. If,  despite  this  tKt,  ttiere  nmst  be,  in 
order  to  validate  the  power,  some  additional 
IndlcatlonB  of  the  objects  for  which  the  tes- 
tator Intended  It  should  be  exerolsed,  the 
will  Itself  and  the  drcnmstancee  of  this 
case  are  not  ia<^fcing  in  the  exhlbltloa  of  sucb 
indicattouu 

Taking  op  Oie  daim  that  the  poww  cannot 
be  used  to  convey  a  matfbantable  title  to  the 
homestead  property.  That  the  testator  exeat* 
ed  the  power,  that  he  cwtenvlAted  Its  exer- 
dae  by  the  execnton  upon  tbe  homestead 
property,  that  he  postponed  their  actUm  under 
ttieir  discretion,  so  that  tiiey  should  not  adl 
fl»  hunestead  until  the  last  of  tl»  unmsr- 
ried  danghter*  had  .elther<  married,  ceased  to 
ocfenpy  It.  of  died,  appean  In  the  very  words 
of  the  wllL  It  Is  assumed  by  the  def^dants 
that  the  payment  of  debts  and  I^ades  must 
have  been  the  only  mattec  for  which  the  tes- 
tator  Intended  the  power  to  be  ezerdsed. 
The  face  of  the  will  In^cates  that,  while  the 
testator  Intended  the  homestead  pnqwrty  to 
be  sold  under  the  poww,  It  Is  hltfily  Improba- 
ble that  he  had  any  purpose  that  Its  pro(»eds 
should  go  to  pay  either  debts  or  legacies. 
This  Is  strona^y  Inferable  bam  the  fact  that 
altboui^  the  power  was  undoubtedly  otenfr 
ed  over  the  homestead  property,  the  testator 
pos^xmed  the  time  when  the  excntors  m^t 
exerdse  It  upon  tiut  pnqierty,  to  tiie  end  of 
two  sncoBSSlTe  life  estates  In  It  The  testa- 
tor must  be  presumed  to  have  known  the  law 
that  all  his  debti  must  have  been  paid  loi^ 
before  the  sale  of  the  homestead  (whldi  he 
contemplated  after  two  Ufe  estates  had  expir- 
ed) could  have  been  effected  under  the  power 
»r  postponed.  As  to  the  legacies,  the  $B,000 


gift  to  Annie  Sing,  the  granddaaghter.  Is  the 

only  me  la  the  will  for  which  money  had  to 
be  raised.  The  testator  pos^ned  the  pay- 
ment of  this  l^acy  until  the  death  of  hla 
wife,  and,  as  he  postponed  the  sale  of  the 
homestead  under  the  power  still  further,— be- 
yond the  Ufe  estate  given  to  his  unmarried 
daughters  after  the  death  of  his  wlf^— It  Is 
evident  be  did  not  expect  the  power  to  be  ex- 
ercised to  raise  the  li^aey.  In  this  aspect  of 
the  cas^  both  the  debts  and  the  legacy  had 
to  be  paid  before  the  power  could  be  used  to 
sell  the  himiestead.  Tet  the  very  words  of  the 
will  show  that  the  testator  contemplated  the 
use  of  the  power  to  sell  the  homestead.  How, 
then,  can  It  be  said  that  the  unlimited  discre- 
tion which  the  testator  gave  to  sell  the  home- 
stead must  be  limited  to  be  used  for  two  pmr- 
poses  only,  when,  1^  the  eqKessed  terms  of 
his  will.  It  could  not  have  been  used  for  either 
of  those  purposes?  Must  it  not  be  believed 
that  he  meant  what  be  said.— that  the  encu- 
ton  should  use  the  power  at  their  discretion; 
that  Is,  for  any  purposes?  Oonslderlng  that 
the  bwnestead  property  has  now,  oiling  the 
testator's  wocds,  "sunk  Into  the  residue^**  Is 
the  executors'  poww  of  sale  yet  forctful  to 
convey  a  title  which  Is  merchantable,  and 
which  will  devest  the  fee  held  by  the  devisees 
ot  the  residuary  estate?  The  contestants  In- 
sist that  the  satisfaction  ot  the  debts  and  lega- 
cies has  nullified  the  power.  The  de<dslons  In 
cases  where  a  showing  of  objects  for  the  exe- 
cutlfm  of  general  powers  has  been  required 
have  not  limited  the  execution  of  such,  powers 
to  the  payments  ot  debts  and  legacies.  On 
the  contrary,  such  general  powers  appear  to 
have  been  held  valid  wberevw  the  ccnirt  has 
been  aUe  to  ascxlbe  to  a  testetor  any  purpose 
consietent  with  the  drcumstaaces  of  bis  estate 
and  bis  relations  to  his  benefldsries.  An  In- 
tent to  **secure  dominion  over  his  estate,"  and 
to  "limit  the  expenses  Incident  to  conveyance** 
(Lord  Elden  In  Maondr^  v.  MaundreU,  10 
Tes.  205),  "convenlmce  of  distribution"  (Chan- 
cellor WlUlanuon  In  Brearley  v.  Brearley,  9 
N.  J.  Bq.  81).  ^'convenience  of  division"  (Smith 
v.  daxtm,  A  Madd.  4B8),  have  all  been  re- 
ferred to  as  objecte  whldi  would  sustain  the 
validity  and  exercise  ot  a  general  power. '  In 
Mr.  King's  case  it  Is  not  dUDcnlt  to  believe 
that  with  his  large  family  trf  suu  and  daugh- 
ters, to  wh4xn  he  had  given  a  considerable  ei- 
tate  In  undivided  shares,  the  lands  lying  In 
various  parcels,  the  testator  might  wdl  have 
anticipated  the  very  sltuatloo  which  has  now 
happened,— thai,  by  reason  of  some  flnanctel 
misfortune,  the  undivided  share  ot  some  one 
or  more  of  the  family  might  come  to  the  own- 
ership of  a  stranger,  irttose  Interests  and  fad- 
ings would  be  tonSga  to  tSwse  <MC  tiie  family; 
and.  In  ordor  to  preserve  "dominion  over  the 
estate,**  and  the  power  to  dispose  of  the  pn^ 
-dly  by  the  aetiaa  of  those  hi  whose  dlscre- 
tl<m  he  trusted,  rather  than  at  the  Instance  of 
strangers,  he  created  the  jfowae  which  eonld 
be  exMdsed  at  the  wDl  of  his  execut«s  (also 
memben  of  his  family),  who  could  thus  com- 
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a  reaIlzat!(Mi  at  such  times.  In  nicb  man- 
ner, at  Bucb  prices,  and  od  nicb  terms  as  th^ 
mlgbt  deem  most  benefldal. 

Then  ]m,  bowever.  a  further  Indication  of 
ih9  teatatoi's  Intention  regarding  tbe  exercise 
of  the  power,  arising  out  of  the  provisions  ot 
the  codicil  to  his  will,  which  is  applicable  to 
tbe  whole  of  bis  real  estate.  The  will  and 
the  codicil  speak  as  an  entirety,  and  from  the 
time  of  tbe  testator's  death.  He  made  bis  will 
In  1874,  and  bis  codlcU  in  1879.  By  the  codi- 
cil he  ratifies  bis  will,  sare  as  to  Elizabeth's 
■hare.  The  complainants  In  the  partltlcni  blU 
asBume  that  this  was  a  ratification  of  tbe 
resldnary  devise  under  which  they  claim,  but 
they  do  not  recognize  the  attendant  fact  that 
It  was  also  a  ratification  of  the  power  hi  the 
wm  which  dominated  their  devise.  By  tbe 
codicil  tbe  testator  rev<Aes  and  alters  bis  will 
BO  far  as  It  relates  to  the  share  devised  to 
Blizabetfa,  and  declares  bis  will  to  be  as  fol- 
lows: "I  now  declare  that  It  Is  my  will  that, 
Instead  of  her  receiving  the  share  or  portion 
of  my  estate  as  therein  [In  tbe  will]  provided, 
meb  share  or  portion  shall  be  Invested  by  my 
execntors  in  safe  bcmds  and  mortgages,  •  *  • 
and  tbe  Income  there<tf  paid  to  her.  my  said 
daughter  Elisabeth  King,  during  ber  natural 
llfe^"  etc.,  "with  limitation  over  to  Issoe  of 
EUaabetb,  at,  on  failure  of  issue,  to  the  smv 
TiTors  of  h«>  brothers  and  sisters,  or  their  la- 
me." Tbe  testator,  1^  the  codicil,  contemplat- 
ed a  conversion  of  the  share  devised  to  Eliza- 
betti.  It  was  to  be  Invested  In  safe  bonds  ind 
mortgages.  Income  therefrom  was  to  be  paid. 
The  whole  scheme  and  Ute  phiasliv  of  tblt 
codicil  show  that  the  testator  was  deaUng 
with  Ellaabetb's  share  as  a  fund,  and  not  u 
land.  He  dien  appoints  aa  tmstees  the  cxee- 
nton  named  In  the  wlU.  His  language  Is,  "as 
trustees  of  said  share  or  portion  of  my  estate 
set  apart  for  the  use  of  my  said  daughter 
EUxabeth."  Elisabeth's  Bbare  Is  thus  consid- 
ered the  tettator  as  "set  apart";  that 
Is,  to  be  sevcared  from  the  rest  ot  the  eauta. 
The  testator,  when  he  made  fhlB  codidl  jiny 
vldlng  that  the  derlse  given  In  hia  wm  ts 
Ellsabetb  should  be  revoked,  and  that  her 
share  should  be  set  apart  and  Invested  to  pro- 
duce ftv  her  an  Income,  had  before  him  the 
wm  liy  whldi  Elizabeth's  share  waa  but  an 
undivided  interest,  lnt«mlngled  with  other 
shatea.  He  did  not  blmselt  by  a  seU-execnt* 
Ing  codlclU  sever  ber  portion.  Be  also  had  be- 
fore him  that  provision  In  his  will  wha«l^ 
the  executors,  whom  be  made  tmsteea  for 
Elizabeth,  might  sell  the  whole  estate,  at  their 
discretion,  and  thus  effect  a  severance  of  Elis- 
abeth's interest,  and  its  realization  Into  a  fund 
which  might  be  Invested  for  her  ben^t  Tbe 
testatw  E^ainly  left  the  severance  and  setting 
apart  of  Elizabeth's  share  to  be  done  by  hia 
executors.  There  is  no  way  by  which  the 
trust  fund  for  ber  could,  under  tbe  scheme  of 
the  wm  and  codicil,  be  set  apart  for  her  out 
ot  the  undivided  interests,  save  by  executing 
the  power  of  sale.  If,  therefore,  reasons  tor 
.the  exercise  of  the  power  of  sale  toe  other 


than  payment  of  debts  and  l^^les  must  be 
found  to  Justify  its  execution  (notwithstand- 
ing the  words  ot  tbe  will  disdose  a  dear  In- 
tent of  tbe  testator  to  give  an  unlimited  dis- 
cretion), they  are^  I  think,  apparent  upon  the 
face  of  the  will  and  codicil,  not  only  In  tbe 
purposes  irhlch  may  Cairiy  be  ascribed  to  tite 
testator,  but  also  In  those  whidi  the  scheme  of 
the  teetamentaxy  d^oeitioos  force  into  leeov 
nltlon. 

The  exercise  of  the  power  by  tbe  executors 
is  farther  challenged  because  it  hi  claimed  to 
be  staler  or  to  have  l>ecome  void  for  want  ot 
exercise  within  a  reaaooable  time.  So  Car 
as  this  applies  to  the  sale  of  the  homestead 
property,  the  power  was  exercised  sabstan- 
tially  colncidently  with  tbe  opportunity  to 
exercise  it  Tbe  testator  poetpmed  ita  ex- 
ecution until  tbe  life  estate  given  to  his  un- 
married daughters  should  "sink  Into  the 
residue."  This  did  not  bappoi  until  tbey 
died,  married,  or  "ceased  to  occupy"  the 
homestead.  The  defeat  of  this  estate  hap- 
pened by  tbe  cessation  of  the  occupation  of 
tbe  homestead,  because  of  Elizabeth's  re- 
moval therefrom,  which  occurred  within  a 
few  weeks  before  tbe  making  of  the  deed 
now  d^Kwlted  in  escrow,  Tbe  delay  In  ex- 
ercising the  pow«r  upon  the  residue  of  the 
estete  of  the  testator  has  not  Invalfdated  tL 
During  Mrs.  King's  life,  up  to  ISSB.  while 
■he  had  the  right  to  the  whole  estate  for 
the  benefit  of  herself  and  her  unmarried 
daughtera,  of  whom  Elizabeth  waa  (for  a 
time)  one.  It  can  readily  be  understood  that 
tbe  executors  found  no  occasion  to  aeparate 
Elizabeth's  share.  After  Blra.  King's  death, 
so  long  as  the  undivided  interests  were  tadd 
in  tbe  ownership  of  Hie  family,  the  inrovt 
■ion  for  Elizabeth  was  a  matter  ot  tamHy  ar- 
rangement. Now,  that  a  necessity  tbr  deal- 
ing with  a  stranger  has  arisen,  tbe  execn- 
tors seek  to  exercise  that  dominion  over  the 
estate  which  tbe  testator  left  to  their  dla- 
cretion,  and  subject  to  which  the  atranger 
bought  The  court  of  ^tpeals,  in  Morse  v. 
Bank,  47  N.  J.  Rq.  2BU-SB0,  20  AtL  961.  12  L. 
B.  A.  62,  discnssei  the  effect  of  mere  delaj 
In  the  ^erdse  of  an  unlimited  testamentary 
power  of  sal^  and  dedares  that  no  case  baa 
come  under  its  obserTstion'ln  which  a  Um- 
ItaUon  of  time  has  betti  imposed  upon  a  pow- 
er In  the  nature  of  a  trust  not  limited  in 
terms,  unless  the  rule  agalnat  perpetuities 
is  involved,  or  tbe  poww  Is  controlled  by  an 
Inherent  quality  In  the  nature  of  a  trust  m 
by  tbe  object  for  which  It  is  crested.  It  is 
true  that  the  controversy  In  this  case  ss  to 
the  vslidi^  of  the  power  has  arlsra  some  12 
yean  since  Mrs.  King's  death,  bnt  tbere  is 
no  showing  that  tiie  purposes  of  the  testatw 
to  set  Ellsabeth'a  share  apart  and  have  it 
Invested,  have  ever  boai  carried  out  ow 
that  any  ftaudnlent  use  of  tbe  power  is  in- 
tended, nor  that  its  iwesmt  exercise  is 
sgalnst  public  poUey  la  that  It  may  ^end 
tbe  rule  against  perpetuities;  aar  doe*  any 
reastm  appear  why  the  trust  reposed  by  Ihs 
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teatator  In  ttie  dlRcretloa  of  tlie  executors 
staoidd  not  be  performed  hj  tbe  nee  ot  the 
power.  Ur.  Backne,  tbe  complsliiajit  la  tbe 
partltlim  anlt,  bolda  bis  title  under  tbe  cod- 
veyance  of  Isaac  KtDg's  aodlTlded  abare  of 
tbe  estate.  As  devisee  of  an  undivided  share, 
Isaac  was  a  mere  Ttdtmteer,  and  his  estate 
was  subject  to  the  nerclse  of  tbe  snperlor 
power  created  by  the  testator,  who  gave  him 
his  share;,  It  Is  quite  pi^tde  ttiat  Kr. 
Backus,  In  bis  purchase  of  Isaac 

Klng^s  undlrUed  interest  In  the  estate  sub- 
ject to  tbe  ezecutor'B  power  of  sale,  die- 
counted  tbe  dlsadTanta««i  to  wbl<di  the 
share  was'subiect  b7  the  lesser  price  whlcb 
be  paid,  Uowerer  tbls  may  be,  he  certainly 
boui^t  with  full  notice  of  tbe  siqteilOTttT  of 
tbe  power  of  sale  over  the  undivided  Inter- 
est which  be  purchased,  and  has,  thmfore, 
no  equity  now  to  complain.  That  the  exer^ 
dee  of  tbe  ^ower  will  cut  out  the  estate 
wblcb  vested  by  the  devise  wu  determined 
against  a  subsequent  purcbasw  ot  such  a 
devised  share  at  a  sherUTs  sale  in  Wetmore 
V.  Mldmer.  21  N.  J.  Bq.  243. 

l^ere  Is  no  room  in  this  case  tar  the  doc- 
trine of  election,  wbweby,  when  the  whole 
of  tbe  proceeds  In  tbe  lands  to  be  sold  under 
a  power  belong  to  the  persons  who  bold  the 
Utle^  courts  of  equity  will  protect  the  cbtrice 
of  the  beneficiary  to  retain  ttie  title  to  tbe 
land,  rather  than  to  take  the  proceeds  under 
the  execution  of  the  power.  Tbe  whole  ben- 
eficial interest  is  not  in  Mr.  'Ba4^u8.  All  the 
other  beneficiaries  Join  In  asktaig  tbtX  the 
power  be  exercised.  To  enfwce  the  testa^ 
tor's  Intent  as  to  BUzabetb's  share.  It  Is  nec- 
essary that  tbe  power  be  exerdsed.  There 
Is  a  limitation  over  of  her  share,  whlcb  la 
coDtlngeDt  Mr.  Backus,  being  tbe  bolder  of 
but  an  ondlvlded  share,  cannot  alone  elect 
to  take  the  property  as  land,  and  thus  defeat 
tbe  operation  of  tbe  power.  Fluke  v.  Eluke's 
Bx'rs,  16  N.  J.  Eq.  4SL 

It  is  also  objected.  In  tbe  ipeclflc  per- 
formance suit,  that  tfae^deed  in  escrow  Is  not 
cxecated  by  John  J.  King,  originally  one  of 
the  executors,  but  who  has  been  removed  by 
an  order  of  the  orphans'  court.  This  crlt- 
.'clsm  was  not  urged  with  much  Insistence. 
It  has  been  finally  settled  by  the  court  of  ap- 
peals in  Denton  v.  Clark,  86  N.  3.  Bq.  BS8, 
approving  of  the  more  elaborate  expoaitloQ 
of  the  question  In  Weimar  v.  Fath,  43  N.  J. 
Law,  1.  Tbe  law  on  the  point  la  declared  to 
be  **that,  when  a  will  gives  executors  In 
their  official  capacity  a  power  to  sell,  with- 
out naming  Individuals  who  are  to  be  cloth- 
ed with  such  capacity,  •  •  •  and  one  of 
such  executors  is  removed  from  the  office, 
the  power  to  sell  survives,  and  can  be  legal- 
ly exercised  by  the  remaining  executors. " 
Tbe  conditions  stated  apply  In  this  case. 
The  power  Is  efficiently  exercised  without 
John  J.  King  Joining  In  tbs  making  ct  the 
deed. 

In  tbe  specific  performance  case  tbe  com- 
:  platnants  have  shown  that  they  have  power 


to  convey  to  Mr.  Rich,  1^  tlie  deed  la  esmw, 
a  fee-simple  estate  In  that  part  of  tbe  bMne* 
stead  property  wbhdi  Is  proposed  to  be  grant- 
ed  by  that  deed,  and  that  tbe  title  wblcb 
will  thus  pass  Is  not  questionable^  so  that  Its 
acceptance  would  put  upon  tbe  defmdants 
tbe  risk  wtdcb  might  attend  upon  aettting 
It  LIppIneott  V.  Wlkoff,  54  N.  J.  Eq.  100^  88 
AtL  806.  In  tbe  partition  suit  tbe  power  of 
sale  under  William  King's  will,  which  tbe 
executors  claim  tbe  rfgbt  to  exercise,  must 
be  held  to  be  superior  to  tbe  right  of  parttr 
tlon  or  sate  acquired  by  Mr.  Backus  by  bis 
purchase  of  tbe  undivided  Intereet  vt  Isaac 
King  in  tbe  devise  to  tbe  latter  undwtbat 
will.  The  executors  are  bound  to  exercise 
that  pow«  In  order  to  carry  into  effect  tbe 
codicil  of  the  tMtator  regarding  Ibe  share 
of  Elizabeth,  whlcb  he  directed  to  be  In* 
vested  and  set  apart  by  her  trustees,  and 
which  must  be  so  delivered  to  the  trustees 
that  th^  may  perform  thdr  duty  In  that 
regard.  Tlie  power  la  superior  to  tbe  estate 
of  the  residuary  devisees,  and  of  those  claim- 
ing under  them.  They  have  held  the  fee 
since  the  death  of  the  testator,  and  are  en- 
titled to  the  profits  of  tbe  lands  (except  the 
homestead  property)  from  tbe  time  of  Mrs. 
King's  death  to  the  time  of  tbe  execution  of 
the  power.  Morse  v.  Bank,  47  N.  J.  Bq.  283, 
20  Atl.  901, 12  L.  R.  A.  62.  Their  fee  wlU  be 
devested  by  the  execution  of  the  power,  but 
this  can  work  no  hardship  to  Mr.  Backus, 
the  purchaser  of  Isaac's  share,  for  be 
bought  Isaac's  undivided  interest  in  a  devise 
which  came  to  blm  by  the  same  will  which 
gave  to  the  executors  the  superlw  power  to 
sell  the  whole  estate.  The  most  that  Mr. 
Backus  could  acquire  by  his  deed  was  Isaac's 
place.  The  several  residuary  devisees  and 
those  claiming  under  them  will,  of  course, 
be  entitled  to  their  several  shares  In  tbe  pus 
chase  money  arising  from  the  execution  of 
the  power.  Decrees  will  accordingly  be  ad- 
vised for  the  complalnante  In  the  spedflc 
performance  suit  and  for  the  executors  and 
trustees  under  William  King's  will  In  the 
partition  suit. 


(SO  N.  J.  B.  lU) 

NEWARK  GITT  VAT.  BANK  et  aL  T. 
CRANE  et  al. 

^urt  of  Cbancery  of  New  Jersey.  March  21, 
1900.) 

WnXS— CONSTRUCTION— JTJDGHaNT—R«a  JU- 
DICATA. 

Where,  in  a  suit  to  construe  a  will.  It  wa» 
decreed  that  tbe  will  passed  a  vested  estate  to 
the  children  of  the  teatator,  subject  to  be  de- 
voted, in  favor  of  graDdchildren,  as  to  any  of 
the  real  estate  not  actually  sold  and  ecmveyed 
prior  to  the  death  of  the  first  taker,  such  de- 
cree was  res  judicata  as  against  judsment  cred- 
itors of  one  of  the  children;  and  hence  snch 
creditors  were  not  entitled  to  their  judgment 
debtor's  share  of  the  proceeds  of  land  mIooe- 
ing  to  the  estate  sold  after  his  death,  tbough 
they  were  not  parties  to  the  antt  to  eonstme 
tbe  will. 
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Bm  lir  Am  Mciruk  Qty  Kkttonal  Bank 
and  ofhm  asilnst  Aiviutiw  Crane,  IndlTlda- 
ally  and  aa  rorrlTlng  execntor  of  the  estate 
of  Matlian  Bollc%  deeeaied,  aid  otber%  to 
snliject  prooeedi  ot  Uw  ahaxe  of  Thonaa  M. 
Boll  eg,  deceased.  In  ancfa  estate,  to  the  pay- 
mut  of  Judgnmta  "g**"**  tlie  latter.  BUI 
dtsmlBBed. 

Joseph  P.  Oritxime  and  WUllam  H.  Osboine^ 
ftnr  complalnaati.  lota  H.  Meefcer,  for  de- 
fendants. 

PITNBT,  V.  a  1^  eonieat  In  tbla  caose 
la  orer  a  anm  of  130^000  and  nme  In  the 
bands  of  the  defendant  C^ane  as  amrlTlnc 
executor  of,  end  trustee  under,  tbe  wlU  ot 
Nathan  BoUes;  deceased.  It  is  so  much  of  tlia 
proceeds  of  a  sale  ot  real  estate  ot  the  tea- 
tativ,  made  by  Crane  aa  rarrlvhig  executor, 
aa  representa  the  ihare  of  Thomas  N.  Bollea^ 
deceased^  a  acm  itf  tte  teatator,  undw  aald 
will.  Thomas  M.  was  co-executor  and  traa- 
tee  with  the  defendant  Crane,  but  died  befm 
the  sale  of  the  landa  whldi  produced  the 
fundi  The  contestants  on  either  aide  are  the 
complainant  tiie  Newark  City  National  Bank 
and  other  Judgment  creditors,  and  a  mort- 
gagee of  Thomaa  N.  B<dlea  (who  wlU  here- 
after be  spoken  of  as  the  bank),  on  the  one 
Mb,  and  the  dtOdxen  ot  Thomas  N.  BoUei, 
on  the  other  slde^  who  are  parties  defoidaiit 
The  bank  claims  as  a  Judgmoit  creditor  of 
niomas  N.  Bollea,  and  asserts  tliat  Its  judg- 
ment was  declared  and  decreed  by  thla  court, 
on  Feteuary  8»  188%  In  t2ie  lifetime  of  flw 
Judgment  debtor,  to  be  a  lien  upon  the  lands 
.  ^Ich  were  sold  to  produce  the  fund  In  court. 
That  decree  was  made  In  a  contested,  but  un- 
reported, suit  of  Crane,  execu^,  against  Bol- 
les,  whlcQi  was  comm^iced  on  Oie  1st  of  No- 
remher,  18B0,  and  Is  the  second  of  that  nam& 
The  children  ot  the  judgment  debtor,  on  the 
othn  hand.  <Ualm  by  vlrtne  at  the  twelfth 
dause  tai  the  wlU  ot  Nathan  B^ea,  whldi 
Is  In  these  words:  *at  la  my  wOl  that  the 
Issue  of  any  child  who  may  hereafter  decease 
shall  receive  the  share  or  portion  to  which 
their  parenta  would  be  entitled  to  if  Uvhig." 
And  th^  assert  that  the  tme  constmctton  of 
that  elauBe,  as  applied  to  the  case  hi  hand, 
has  t>e«i  determined  by  this  court  In  a  con- 
tested suit  of  Ckane  ▼.  BoUes  <Na  1),  cmu- 
menced  In  April,  188B,  In  an  opinion  of  Ute 
chanceUor,  reported  In  40  N.  J.  Bq.  873,  2i 
AtL  287  (where  the  will  la  set  forOi  at  length), 
and  that  a  decree  was  made  tiiereln  In  ac- 
cordance IherewHii  on  the  16tti  of  May,  1882. 
The  counsel  for  the  luuik,  on  the  other  side, 
assarts,  and  truly,  that  his  client  was  not  a 
party  to  that  snlt  of  Crane  t.  Holies,  which 
was  the  first  of  that  namei  and  hence  Is  not 
bound  by  any  decree  made  therein.  The  Chil- 
dren of  the  Judgment  debtor,  on  the  other 
hand,  assert  truly  that  they  were  not  parties 
to  the  seoHid  suit  of  Crane  t.  Bolles,  and 
tbwefore  are  not  bound  by  the  decree  rdled 
apon  by  the  bank  to  establish  Its  lien;  and 


they  further  set  up  and  show  that  tta  suit 

NoL  1  was  commenced  and  waa  pending  bafUe 
the  accrual  of  the  fncnmbcaaeea  mider  wUcb 
the  bank  and  others  daim  herein.  Bo  Chat 
there  waa  no  intentional  omlaskMi  to  make 
them  partlsa  to  that  salt  tt  Is  plain,  there- 
fore, that  neither  party  Is  bound  by  Che  de- 
cree pnq;>er  In  either  cause  which  la  relied  up- 
on, unless  the  fallnre  of  the  bank  to  nuke 
Itself  a  party  to  the  lint  suit  had  that  effect 
But  there  Is  a  clear  distinction  between  a 
decree  and  the  law  declared  by  tbB  coort 
which  i^odncea  the  decree^  mid  ttiou^  a 
party  may  not  be  bound  by  a  decree,  as  sneb. 
he  may  be  bound,  ao  to  speak,  Ae  lav 
which  proAicea  th^  deersb  That  la  to  saj. 
hla  rights  are  affected,  aa  all  otha  dtlienar 
rii^ts  are  affected  by  the  declaration  of  the 
law  made  by  tbm  courts  bi  the  due  admhils- 
tratlon  of  Justice.  Thla  mie  la  illustrated  Id 
New  Jersey  by  flie  line  of  cases  whlcb  aeem 
to  haTe  telriy  established  the  mle  ttat.  In  a 
ault  for  specific  performanoe  ot  a  contract  tor 
the  couTeyanee  of  land,  where  the  defendant 
sets  up  as  a  defnse  a  dttfbct  In  the  ttOe  ot 
tiie  complainant;  and  Its  ralldlty  dQ>end8  upon 
the  oonatractlai  of  a  wrlttni  Instmmoit— 
deed  or  will,— the  eourt  may  cutstme  the  dMd 
or  win,  and  the  constractloD  so  adopted,  so 
fiiT,  at  least,  as  ia  neeesniry  for  the  detenntaur 
tlon  of  the  question  t2ien  before  the  eourl;  win 
be  binding— subject  always  to  the  right  <^  ap- 
peal—on all  persona  intererted  In  the  qnesthm. 
whether  partlea  to  the  suit  or  not  Sndi  de- 
termlnatkot  la  the  determination  ot  a  qneatlai 
of  law.  dark  t.  Denton,  86  N.  3.  Eq.  4ia 
and,  on  appeal,  page  OM;  (fcnikahank  t. 
Parker,  Bl  N.  J.  Bq.  21,  28  Afl.  82S,  and,  cs 
appeal.  62  N.  J.  Bq.  810,  29  AtL  682;  Llppla- 
cott  T.  WlkofC  M  N.  J.  Bq.  107,  110,  98  Atl. 
SOB,  808;  Fahy  t.  Caranagh  OT.T.Ch.)  44  AtL 
164.  It  Is  quite  hnpossfble  to  entertain  the 
notion  that  aftor  the  court  of  errors  and  ap- 
peals has  determined  that  a  particular  eatate 
has  passed  and  become  Tested  by  rlrtne  of  a 
particular  clause  In  a*  deed  or  win,  and  com- 
pelled the  purdttser  to  accq^t  and  pay  for  Oa 
property  (m  the 'strength  of  aodi  detwmtaa- 
tion,  it  will  aftnwarda  permit  a  person,  not 
a  party  to  the.  recMd  to  which  that  determina- 
tion WBB  made,  to  procure  from  it  a  contrary 
determluBtlon.  It  b  on  the  very  ground  tiua 
the  court  wlU  to  such  cases  stand  by  tia  de- 
termination ttat  It  undertakes  to  eonstme 
deeds  and  wills  to  debataUe  cases  fOr  the 
purposes  of  spedllc  performance.  The  case 
of  Cmltaliank  t.  Parker,  abore  dted.  Is  an 
lUnstratUm  of  the  power  of  tiie  court  to  de- 
termine and  finally  settle  a  debatoble  ques- 
tion of  that  kind. 

Let  us,  then.  Inquire  what  was  the  issne  to- 
TolTed  to  Crane  <r.  Bollea  (No.  1)  48  N.  I.  Bq. 
872,  24  AtL  287.  Thoie  (me  of  the  children  of 
the  testator,  and  who  atood  under  the  wffi  to 
precisely  the  altnatlon  that  Thomas  N.  B(41ei 
stood  here,  had  Intermanled  with  Benry  C 
Howell,  and  borne  him  one  diDd,  EUaabeth 
HoweU,  and  had  then  died.  After  her  death. 
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tilt  bulk  of  tiw  FMl  Mttte  lUD  being  ondlt- 
poMd  ot  dtrtdendi  were  aecnmnlatlng  In  the 
hands  of  the  exeenton,  which  vwe  cUlmed 
I17  Heniy  O.  Howell  In  Oie  dooUe  eapadtj  of 
■dmlaMzator  of  bis  deceased  wife  and  aa  ten- 
ant 1)7  tiie  earteay  of  her  leal  estate;  and  the 
exeenton  filed  a  bill  for  the  cmutrnedon  of 
the  will  In  general,  and  In  parttcnlar  to  de- 
termine the  rlgbta  to  tho«e  rente  and  profita 
na  between  Houy  O.  HcnM  and  Ua  daughter 
BUaabeth.  In  that  manner  the  construe tloD 
of  the  twelfth  clanse  of  the  wlH  was  broaght 
direct  In  qnestkn  before  tlie  chaneellor,  and 
earefnUy  considered  by  hbn.  He  determined. 
In  the  arst  place,  that  the  effect  of  the  will 
was  to  convert  tiie  real  estate  taito  personaltf • 
The  reanit  ct  ttiat  wonld  be  to  gin  Howdl  a 
greater  right,  aa  admfailstntor,  In  the  estate, 
than  as  thoni^  not  converted.  But  he  dedd- 
ed.  In  the  aectmd  place,  that  the  effect  of  the 
twelfOi  clause  was  to  give  a  rested  estate  to 
the  cbildrHi  of  the  testator,— subject,  boweT' 
er,  to  be  deTested  In  f&Tor  of  theb-  children  as 
to  any  of  tbe  real  estate  not  actoally  sold  and 
eoDTeyed  prior  to  the  death  of  tbe  first  taker. 
The  result  was  that  BUzabetb  Howell  was  de- 
creed to  be  entitled  to  take  all  rents  and  In- 
terest which  accrued  on  the  share  of  her 
mother  after  her  mother's  death,  and  the  pro- 
ceeds of  any  sale  of  such  ebare-  made  there- 
after, free  from  any  claim  on  the  part  of  her 
father.  This  seems  to  me  to  cover  the  very 
point  Involved  In  this  cause,  and  to  declare 
and  determine  that  tbe  share  given  l/y  tbe 
will  to  Thomas  N.  BoUes  vested  In  him,  bat 
that  It  was  subject  to  be  devested  in  favor  of 
his  children  as  to  any  of  tbe  property  which 
had  not.  In  doe  course  of  administration,  been 
KM  at  tbe  date  of  hfs  decease.  That  precise 
altnatlon  Is  here  presented,  and  hence  the 
children  are  entitled  to  the  proceeds  of  the 
sales  made,  and  of  roit  which  accrued,  rince 
their  father's  death. 

Now  let  us  examine  tbe  decree  that  was 
made  hi  the  salt  of  Crane  v.  BoUee  (No.  2), 
iQwn  wlilch  tbe  complainants  rely.  ThMUW 
N.  B<^Iea  was  a  ncmresldent  of  New  Jersey, 
and  was  engaged  In  bnslneaa.  became  mi- 
fortunate.  and  made  a  m<vtgage  on  bis  Inter- 
est In  the  premises  In  question  to  one  Faber, 
and  gave  him  an  order  in  writing  on  C^!ane  for 
his  share  of  the  Income  of  the  eatata.  Bnbse- 
quent  to  the  making  and  recordli^  of  that 
mortgage  divers  foreign  attachments  were  tak- 
en out  against  him  In  the  New  Jersey  courts, 
and  executed  upon  the  premises  in  question. 
An  andltor  was  i^ipolnted,  and  Judgments  en- 
tered for  large  amounts  In  favor  of  the  sev- 
eral attaching  creditors,  of  which  the.  Newark 
City  Bank  was  the  leading  one.  The  auditor 
In  attachment  dalmed  that  Faber's  mortgage 
was  Invalid,  and  claimed  tbe  rents  and  profits. 
Faber  claimed  the  contrary.  Thereupon  the 
executor,  Orane,  filed  a  bill  \n  the  nature  of 
an  Interpleader  against  his  00-vzeeu.Ux,  BcUm, 
the  artacblng  creditors,  and  Faber.  To  that 
bill  the  oomplalnant  bank  answered,  and  filed 
a  cross  bUL  All  parties  asserted  their  daims 


by  due  pleadings,  tbe  matter  was  litigat- 
ed, and  Faber's  mortgage  was  established  as 
a  valid  and  prtw  lien  ovw  that  of  the  Intite- 
ment  creditors;  and  tiielr  respective  rights 
were  set  forth  In  tbe  decree  ot  Febmaiy  8. 
1802,  as  follows:  That  Faber's  morlg^e  was 
made  for  a  good  and  valuable  consideratlrai. 
In  good  fattb,  and  that  It  was,  from  tbe  exe- 
cution and  recording  thereitf,  a  valid  Uen  Tip- 
on  the  Intereet  ofttbe  said  Thomas  Bolles  In 
the  lands  and  real  estate  of  vhldi  Nathan 
Bolles,  late  of  the  dty  of  Newaik.  county  of 
Bsstt,  died  seised,  snl^ect  to  tbe  provisions  ot 
(ho  last  wffl  of  aald  Nathan  Bollea.  and  atlD 
Is  a  Uen  npcn  tbe  Interest  of  aaU  Thomas 
BoOes  In  so  mncb  of  aidd  lands  aa  have  not 
been  aectH^Ing  to  tbe  ptovWons  of  aald 
will,  and  that  said  mortgage,  and  the  order 
given  by  said  BoDea  on  satd  ueentors  to  pay 
to  said  Faber  all  moneys  which  might  tliere- 
after  become  doe  on  account  Dt  bis  Interest  In 
the  estate  of  Bolles  until  tbe  amoimt  due  Fa- 
ber on  his  mortgage  should  be  paid,  openteC 
as  a  valid  transfer  and  assignment  from  BoUes 
to  Fabe*  of  all  his  Intereet  In  said  estate  for 
tbe  purpose  set  forth  In  said  mortgage  and 
said  order,  and  ttat  said  mortgage  and  saM 
assignment  constitute  a  Uen  and  daim  i^on 
said  interest  of  said  Bolles  In  said  estate,  and 
tbe  lands  and  real  estate  belonging  to  the 
same,  priw  to  the  Uen  of  the  d^endauts  the 
Newark  Olty  National  Bank  and  the  otber  de- 
fendants, attaching  and  applying  creditors. 
Tbe  amount  due  00  the  mortgage  was  then 
ascertained  and  stated,  and  It  was  dfareeted 
that  "out  of  the  moneys  arising  from  the  In- 
terest which  wss  devised  and  bequeathed  to 
said  Thomas  Bolles  In  said  estate,  and  now 
accumulated  hi  the  hands  of  the  exeentcws. 
and  which  shall  hereafter  come  Into  the  hands 
of  the  execQtocs  and  become  due  and  paya- 
ble on  tbe  Interest  of  said  Bolles,  and  whether 
arising  from  the  rents  of  real  estate,  or  from 
tlie  proceeds  of  the  sale  thereof,  the  said  ex- 
ecutors pay;  In  the  first  place,  to  Faber  the 
amount  adjudged  to  be  due  to  him,  and,  next 
to  thd  auditor  In  attachment  tbe  sums  of  mon- 
ey which  ase  or  shall  be  dne  for  damages  and 
costs,  respectively-,  to  the  attaching  and  apply- 
ing creditora."  It  Is  thus  seen  that  there  was 
no  distinct  declaration  of  Uen  In  favor  ot  any 
of  the  parties  to  tbe  suit,  except  that  In  favor 
of  Faber  on  his  mortgage,  and  that  was  de- 
clared to  be  subject  to  the  provisions  of  ttie 
will  of  Nathan.  The  decree,  so  far  as  It  Is  a 
decree  in  favor  ot  tbe  Judgment  creditors,  was 
a  mere  direction  to  pay  out  <^  the  rents  and 
profits  and  the  proceeds  of  sales  the  amount 
of  their  claims,  after  paying  Faber.  This  Is. 
undoubtedly.  In  effect,  a  declaration  that  tb^ 
have  a  Uen  <q^n  the  estate,  but  It  must  be 
subject  to  the  same  proviso  as  Is  contained  In 
the  declaration  of  Uen  In  favor  of  Faber;  and 
tbe  direction  to  pay  the  auditor  for  the  at- 
taching creditors  out  of  the  rents  and  peoOti 
and  in-oceeds  of  sates.  If  any,  most  have  the 
same  limitation.  The  direction  was  to  pay 
the  money  of  Bidles,  and  not  tbe  money  of  hto 
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children.  In  tOaort,  tbe  decree  on  ItB  face 
shows  no  indication  that  a  consideration  of  the 
question  Involved  and  decided  In  tbe  first  suit' 
of  Crane  t.  BoUes  entered  Into  Its  construc- 
tlcHi,  and  a  careful  examination  of  the  plead- 
ings in  the  second  suit  of  Crane  v.  Bolles  falls 
to  show  that  such  question  was  presented  or 
raised  by  them.  All  I  find  Is  an  aUegatlon  tn 
the  cross  bill  of  the  complainant  bank,  which 
Is  In  tbese  words:  "Pursuant  to  said  writ  of 
attadiment  and  levy  thereundw  by  said  sher- 
ItT,  said  attachment  became,  was,  and  still  is 
a  first  valid  lien  on  all  the  right,  title,  and  In- 
terest, property  and  estate  of  said  Thomas  N. 
BoUes,  which  was  vested  in  bim  at  tbe  date  of 
issue,  execution,  and  levy  of  said  attachment 
of,  in,  and  to  all  tbe  estate  real  of  which  Na- 
than BoIIes  died  seised  as  af<H«sald,  mtltled 
to  priority  over  tbe  rlgbts  claimed  by  John 
Bberhard  Faber,  pursuant  to  the  Instrument 
In  the  bill  at  complaint  herein  described,  and 
purporting  to  have  been  executed  by  said 
Thomas  N.  Bolles  to  said  Faber."  If  the  bank 
and  otber  attaching  creditors  desired  or-  in- 
tended to  raise  and  procure  a  decision  ot  the 
court  upon  the  construction  of  the  twelfth 
clause  of  the  will,  it  should  have  distinctly 
stated  tbe  same  In  Its  pleadings,  and  made  the 
children  of  Thomas  BoUes  parties  defendant. 

The  result  Is  that  I  am  unable  to  find  any 
evidence  that  the  chancellor.  In  making  the 
decree  of  February  3,  1892,  tn  the  second 
suit,  at  all  comddered  the  question  which  he 
DO  doubt  at  that  time  had  under  consldera- 
tl<m  and  shortly  afterwards  decided  in  the 
first  suit,  namely,  the  nature  of  the  title  of 
tbe  children  of  the  testator.  I  am  quite  sure 
that  the  determination  of  that  question  was 
not  necessary  for  the  decree  which  he  made 
In  the  second  suit;  and  tbe  conclusion  that 
he  did  so  is  negatived  by  the  clause  above 
cited,  declaring  that  the  lien  was  subject  to 
the  provision  of  the  will  of  Nathan  Bolles. 

The  defendant  Ctane  sets  up  an  estoppel 
as  to  part  of  the  complainant's  daha  Ha 
states  and  proves  that  all  of  the  proceeds  of 
sales  and  rents  which  accrued  up  to  March 
8,  1898,— the  date  of  Thomas  Bolles'  death.— 
-  were  accounted  for,  either  to  Bolles,  before 
the  making  of  the  mortgage  and  the  levy  of 
the  attachment,  or  afterwards  to  Faber,  in 
pursuance  of  the  decree  ot  February  S,  1802; 
and  be  proves  that  from  the  date  of  the  death 
of  Bolles  be  acted  upon  the  strength  of  the 
opinion  of  the  chancellor,  and  his  decree  of 
May  16,  1^,  in  the  first  suit,  and  paid  one- 
ei^th  of  the  Ittcomlog  rents  and  prc^ts  of  the 
estate  to  the  children  of  Thomas  Bolles  from 
that  tima  to  tbe  fall  of  1897,  including  there- 
iti  the  proceeds  of  tbe  sale  of  one  piece  of 
real  estate  made  during  the  last  days  of  1806, 
and  that  no  claim  thereto  was  ever  made  by 
Faber  or  any  of  the  attaching  creditors;  that 
they  all  acquiesced  In  such  payments,  with  the 
knowledge  that  he  withheld  them  after  the 
death  of  Thomas  Bolles  by  virtue  of  tbe  de- 
cree of  May  16,  1892,  tUl  about  the  fall  of 
1897,  when  tie  wu  aboiit  complatliiji  tbe 


sale  of  the  moat  valuable  part  <^  tbe  nel 
estate  to  the  government  of  the  United  States, 
one-elghtb  of  the  proceeds  of  which  are  await- 
ing the  decision  of  thla  Bolt,  and  then  he  re- 
ceived notice  from  the  Newark  City  Bank  that 
It  claimed  Iliomas  B<^le^  shan  unoex  ue  ae- 
cree  of  Fehruaxy  8,  1892,  when  be  Immedi- 
ately set  aside  the  share  of  Thomas,  and 
holds  it  subject  to  such  decision.  There  Is 
no  allegation  In  the  bill  her^  that  either 
of  these  sales  whldi  have  taken  place  since 
the  death  of  Thomas  BoUm  was  delayed  or 
held  back  for  the  purpose  of  inventing  tbe 
proceeds  from  coming  to  the  bands  ot  his 
creditors,  and  the  case  as  presented  shows 
no  feature  from  whldi  any  such  inference  can 
posdbly  be  drawn.  For  tbese  zeasona,  I  feel 
bound  to  treat  the  questions  raised  la  this 
case  as  res  adjudlcata  in  this  court,  and  to 
advise  a  decree  that  the  bill  be  dismissed, 
witiiont  going  Into  the  riai>orate  and  ex- 
haustive argument  made  by  the  counsel  of 
complainant  to  show  that  the  opinion  and 
decMon  of  the  chancelltH'  tai  Oane  v.  Belles 
(No.  1)  was  erroneous.  The  complainant's 
ronedy.  If  It  has  mw.  Is  1^  appenL 


(M  N.  J.  L.  SH) 

OTATD  (CHNTRAL  R  00.  OP  NEW  JXR- 
*    SBY,  Prosecutor)     TRBASUBSS  OF 

OITT  OF  BLIZABBTH. 
(Supreme  Court  of  New  Jersey.  iSmiA  1ft 
1900.) 

lUILROADS-OBSTRVCTION  OT  BTRBBTS-OITT 

ORDINANCE— JURISDIGTTON-CBRTIORABI. 

A  city  ordinaoce  prohibited  a  railroad  from 
obstructing  any  street  longer  than  neceasair 
tor  the  safe  and  expeffitions  discharge  of  pas- 
sengers, or  for  the  making  up  of  freight  truna, 
aud  declared  that,  when  a  train  obstnicts  t 
street  longer  than  five  minutes.  It  should  be 
broken  on  request  of  a  iierson  wishing  to  cross, 
field,  that  where  a  complaint  for  violatioD  of 
sndi  ordinance  before  a  police  justice  failed  to 
allege  that  the  obstruction  contianed  longer 
than  necessary,  or  that  a  request  was  made  to 
break  the  train,  tbe  proceedings  would  be  set 
aside  on  certiorari  to  the  mpceme  court  tor 
want  of  Jurisdiction. 

Certiorari  by  the  state,  oo  the  prosecotlui 
of  the  Cratral  Railroad  Company  of  New 
Jersey,  against  the  treasurer  of  the  dty  of 
BIlEabeth,  to  review  a  Judgment  of  a.  police 
Justice  In  proceedings  tm  vlolatttm  of  n  dty 
ordinance.   Proceedings  aet  aside. 

Argued  February  term.  1900.  befon  DIX- 
ON. LUDLOW,  and  G0LUN8,  JJ. 

WllUam  A.Barkalow.for^OMcntw.  Jamea 
O.  Connolly.  ft>r  defendant: 

PEB  CURIAM,  nila  certiorari  bringa  up 

proceedings  befOTc  a  police  Justice  to  collect 
a  penalty  for  violation  of  a  municipal  ordi- 
nance, which  forbade  the  obstruction  of  any 
street  by  a  railroad  train'  "for  a  longer  period 
than  Is  absolutely  necessary  for  the  safe  and 
expeditious  discharge  of  passengers,  and  for 
the  purpose  ot  making  up  and  drilling  freight 
coal,  and  iron  trains:  provided,  that  wlten 
a  train  shall  stand  oa  said  aiHewnXk  or  ooss- 
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Ing  far  a  longer  period  than  flre  minntes,  ttw 
petBon  In  charge  ct  aaSA  train  Mull  break  the 
same  at  said  crossing  upon  the  request  of  any 
pedeatrlan  or  other  person  wishing  to  go  orer 
aald  cnMBlng."  The  onnplalnt  made  before 
tbe  Jmtlee  vaa  tbxt  On  company  eanaed  a 
train  of  can  to  stand  aeroea  Third  street  "for 
m  period  exceeding  Ato  mlnntea,  to  wit,  for 
twenty  mlnntea,  and  did  tall  and  refuse  to 
vpm  said  train  during  said  period  of  twenty 
mbuteB."  TbiM  complaint  Called  to  state  « 
case  within  the  prohibition  of  the  ordinance. 
It  did  not  allege  dther  that  the  obstmctlcHi 
continued  longer  Oian  was  abacdntdy  necea- 
•ary  for  the  pmposea  mentioned- In  tiie  ordi- 
nance, or  that  any  pedestrian  or  other  person 
wishing  to  go  orer  said  crossing  requested 
ttiat  the  train  ahonid  be  broken.  One  or  the 
othw  allegation  was  necessary  to  make  out 
a  Tlolatlon  of  tbe  ordinance.  The  police  jna- 
dce  was  without  jurisdiction,  and  tbe  pro- 
ceedings before  him  must  be  set  aside,  with 
tosta. 


(M  N.  J.  tin 

SHAWOBR  T.  ORANARD. 
(SoproBe  Omrt  of  New  Jeney.   Feb.  0.  1900.) 
JVDOHBNT—DBFAttLT— APPLICATION  TO  OPBN. 

A  iadgmeot  entered  by  default  fn  an  action 
on  notes  for  want  of  an  affldarit  of  merits  may 
be  opeDed  on  motion  by  a  sln^e  Jadge,  as  au- 
th<Mized  br  Prac  Act,  |  147,  where  the  evidence 
talE»  on  iucb  motion,  If  nncontradicted  and 
nnexiriatDed,  establishes  a  good  defense  to  the 
notes,  thoagh  Act  May  S,  1^  <2  Oea.  St.  p. 
2S90),  proTides  that  a  plaintitf  In  an  action  on 
contract  shall  be  entitled  to  Jud^nnent  on  Us 
complaint  uoleas  the  defendant  file  an  affldaTlt 
of  merits  within  10  days  from  service  of  tlie 
declaration. 

Action  by  Andrew  Shawger  against  Bmma 
Oranard,  executor,  etc.  Motion  to  open  a 
Judgment  entered  by  default  Granted. 

W.  L.  McCoe  and  Frank  Kemble,  for  the 
motioo.  T.  B.  Donli*  t^poaed. 

MAOIB,  0.  J.  1.  By  section  147  of  tbe 
practice  ac^  a  judgment  by  default  may  be 
opened  by  a  slugle  judge  upon  satlsfactwy 
proof,  among  other  things,  that  defendant  has 
a  real  defense  to  the  action.  Wben  appllca- 
tlon  to  open  la  made,  the  judge  applied  to 
may  require  tbe  proof  to  be  made  by  affl- 
daTtta  taken  under  a  rule  to  show  cause, 
which  be  may  hear  and  detnmhie. 

2.  tile  alBdaTlta  taken  under  this  mte  do 
not  disclose  a  defense  In  respect  to  the  genu- 
ineness of  the  signature  to  tbe  notes  on  which 
judgment  wai  entered,  because  tbe  witness 
called  on  that  subject  did  not  show  that  she 
bad  soCh  knowledge  of  ttie  handwriting  as 
qnalifled  her  to  exiweas  an  t^lnlon.  But  tbey 
diaclose  admlsBlonB  by  plaintiff  after  the  date 
of  the  notes,  which,  if  nncontradicted  and  un- 
explained, would  eatabllab  a  defense. 

8.  Tbe  proTlslMis  of  section  147  are  not  r»> 
pealed  or  modified.  In  my  judgment,  the 
act  of  May  S,  1889  (2  Gen.  St  p.  2600),  so  aa 
to  forbid  flw  opening  of  mdi  a  jodgmoit 


altbongb  entered  for  want  of  an  affldaTlt  of 
merita.  If  thoe  la  satisfactory  pnxtf  of  a 
real  defense. 

4.  The  judgment  may  be  opoied  on  terms 
which  preserve  the  judgment  and  any  Ilea 
acquired  thereoader.  In  thb  case  defendant 
may  take  an  order  permlttiiig  her  to  plead 
to  the  action;  the  jodgment  and  any  lien  ac- 
qntoed  tlienl)7  to  stand. 


(u  N.  J.  L.  ass) 

NATLOR  T.  BKXra  et  aL 

IGbnrt  of  Btrors  and  Appeals  et  Mew  Jvwvr 
March  0;  1900J 

For  majority  opinion,  see  44  AtL  648. 

COLLINS,  J.  (dlaaenting).  It  is  not  dls- 
pnted,  and  seems  Indisputable^  that  under 
our  revised  act  concerning  setoff  (8  Gen.  St 
p.  810^  a  legal  demand  agalnat  a  idaintUt. 
though  held  by  asstgnmoit,  may  normally 
be  set  off  In  an  actt<m  at  law  brought  against 
tbe  assignee.  But  an  exception  Is  now  de- 
dared  bt  caae  tbe  idalntlff  ayers  that  he 
has  a  lieu  under  the  mechanic's  lien  act  as 
snbslsting  wben  this  contrarersy  arose.  2 
Gen.  fit  p^  2068.  In  other  atates  where 
there  Is  a  statute  of  set-off  the  courts  haye 
uniformly  applied  it  In  a  mechanic's  lien 
salt  wttbont  express  inrorlslon  to  that  effect 
in  tbe  statute  glTlng  tbe  11m.  16  Am.  ft  Eng. 
Sine.  Law,  120;  I'bn.  Mecb.  Liens,  |  423; 
Bolsot  Mecb.  Uens,  |  S89.  Leading  cases 
are  Grogan  t.  McMabim.  4  B.  D.  Smith,  754; 
Gable  t.  Parry,  18  Fs.  St  18L  Our  me- 
cbanlc'allenactls  supposed  to  be  sul  generis, 
uid  these  dedslona,  thereftire,  not  bdpfuL 
I  find  In  It  nothing  to  bar  a  set-(A.  It  may 
be  conceded  that  its  gen«al  pwvose  Is  to 
proTlde  tor  suit  upon  a  debt  for  which  a 
lien  exists.  Nevertheless,  It  Is  the  court's 
duty  on  principle  to  constme  it  In  barmony 
with  the  common  law  and  with  statutes  In 
pari  materia.  The  suit  authorized  Is,  as 
against  tbe  baOder,  an  ordinary  common- 
taw  action.  Its  character  la  not  changed  by 
ingrafting  on  It  a  lien.  Tomllnson  t,  De 
Grew,  2S  N.  J.  Law,  78.  By  express  provi- 
sion of  the  act.  In  Its  nineteenth  section,  tht 
declaration  la  framed  against  tbe  builder 
alone.  The  practice  proceedings  and  plead- 
ings thweon  are  conducted  and  the  judg- 
ment is  entered  as  In  suits  to  recover  monej 
due  on  omtract,  and  the  defendants  bare  any 
defense  or  plea  that  might  be  had  by  tbe 
builder  to  any  action  on  tbe  contract  with- 
out the  act  Whether  the  owner  alone  may 
plead  the  builder's  set-off  need  not  now  be 
considered.  The  right  of  the  builder  to  do 
so  mts  securely  on  tbe  act  concerning  set- 
ott.  Both  statutes  were  embraced  in  the 
general  rerlalon  of  1874,  and  are  clearly  In 
pari  materia.  It  has  not  been  supposed  hith- 
oto.tliat  the  existence  of  a  lien  was  essen- 
tial to  jurisdiction.  The  uniform  practice  at 
the  circuits  has  been  to  aUow  general  judg- 
ment for  more  than  the  special  jndgm^t  or 
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when  no  lien  at  all  was  proved.  If  tbe  mlt 
moat  be  limited  to  a  debt  for  wbtcb  a  Hen 
exists  or  Is  claimed,  that  la  do  reason  wb7 
a  plaintiff  sbould  be  protected  against  a  set- 
olt,  for  fear,  percbance.  tbat  he  may  bare 
other  claims  against  tbe  same  debtor.  It 
often  happena  that  the  same  person  has  aer- 
eral  causey  of  action  that  cannot  be  Joined 
in  one  suit  But  I  will  not  concede  tbe  lim- 
itation. I  see  no  technical  objection  to  even 
Joining  Id  the  suit  distinct  causes  of  action, 
and  framing  tbe  averment  of  Hen  according 
to  the  facta.  It  Is  not  necessary  to  go  that 
far,  but  surely  a  partial  lien  under  an  In- 
divisible cause  of  action  is  enforceable  un- 
der the  act  The  lien  may  be,  and  often 
Is,  less  extensive  than  the  debt  sued  for. 
By  the  construction  from  which  I  dissent  a 
court  may  be  put  in  the  dilemma  of  refusing 
to  enforce  a  Hen,  or  of  permitting  a  plain- 
tiff  to  split  his  cauae  of  action.  Either 
course  presents  an  insuperable  difficulty. 
Suppose  a  case  of  a  contract  to  furnish  a 
builder  with  a  given  quantity  of  lumber  at 
a  specified  price  per  foot,  to  be  used  on  dif- 
ferent contracts  of  the  builder,  but  not  stat- 
ing the  quantity  for  each  contract  Tbe 
vendor's  ca,use  of  action  Is  entire;  yet  I  as- 
sume be  has  a  lien  on  any  building  that 
comes  within  tbe  provisions  of  the  Hen  law, 
for  the  price  of  so  much  of  tbe  lumber  ma 
he  can  prove  was  used  In  tbat  building.  A 
supplement  to  the  original  statute,  now  part 
of  tbe  revised  act  provides  for  apportion- 
ment between  buildings  of  a  single  claim; 
but  I  see  no  reason  why,  prior  to  tbat  8u[h 
ptement  there  might  not  have  been  main- 
tained one  suit  upon  an  Indivisible  cause  of 
action,  with  separate  averments  of  Uen 
against  several  buildings,  based  upon  sep- 
arate Hen  claims.  That  procedure  must  have 
been  upheld,  or  the  benefit  of  the  act  have 
been  altogether  denied,  In  such  a  case.  Great 
injustice  may  result  from  the  conatructlon 
of  the  statute  on  which  the  present  dectslota 
of  tbla  court  depends.  For  example,  an  own- 
er who  has  paid  bis  builder  in  full  may,  up- 
on a  merely  nominal  Indebtedness,  and  de- 
spite the  wiUlngness  of  tbe  builder  to  pre- 
vent it  be  compelled  to  pay  over  again  for 
work  or  materials  furnished  for  his  build- 
ing, although  there  could  be  no  recovery 
against  the  builder  if  aued  alone.  Again,  nn- 
leas,  by  tbe  logic  of  this  decision,  contrary 
to  previous  practice,  tbe  claim  of  Indebted- 
ness will  be  defeated  by  failure  to  establish 
a  lien,  a  creditor  who  has  furnished  work 
or  materials  for  a  building  may  always  re- 
cover therefor,  without  possibility  of  en- 
countering set-off,  by  tbe  simple  expedient 
of  claiming  a  Hen,  although,  by  reason  of 
due  flllDg  of  the  building  contract  or  other- 
wise, such  Hen  may  never  have  existed,  or 
may  have  been  wholly  or  partially  lost;  and. 
If  the  creditor  be  nonresident,  so  tbat  process 
cannot  be  served  upon  bim,  the  debtor  will 
not  have  even  the  poor  substitute  of  a  cross 
actlWD  in  the  same  Jurisdiction.   Only  Inh 


pfttatlTe  necessity  can  Justify  a  statutory 
Mmstniction  leading  to  such  results.  There 
is  ample  room  tor  a  more  Uberal  construc- 
tion. For  these  reasons  I  vote  to  reverse 
the  Judgment  of  the  circuit  court  and  I 
am  authorised  to  say  that  Justices  DIXON 
and  LIPFINCOTT  concur  In  this  oplnioxiu 


W00DBT7FF  et  oL  T.  SNOOVBB  et  sL 

(Prarocatlvo  Court  of  New  Jersey.   AprO  X 
1900) 

OUAADIAK  AND  WARD-ADimnSTRATOES- 
APPOINTMENT. 

1.  The  appointment  of  defendants  as  guar- 
dians of  Infant  chUdren  is  proper,  where  they 
are  nearer  in  relatJoDship  to  the  infants  than 

SlatntiffB,  and  there  Ib  nothing  shown  whicb  oo- 
ta  the  defendants  from  acting  as  xuardians. 
.2.  Where  an  inteatate  dies  a  widower,  leav^ 
Ins  Infant  children,  letters  of  adminiatratloi 
will  be  granted  during  the  minority  of  the  in- 
fants to  the  guardians  of  the  estate  of  anch  In- 
fants. 

Appeal  from  orphans'  court  Sussex  coun- 
ty- 

Actl<m  by  AUco  WoodraS .  and  another 
against  Elisabeth  Snoovw  and  another. 
From  decrees  of  the  orphan^  court  ai^int- 
Ing  defendants  admlnlatrators  durante  ml- 
nore  letate,  and  guardians  ot  Inftuit  lAll- 
dren  of  Bobert  IL  Ocden,  plalnttSs  ai^eid. 
Affirmed. 

Martin  Boaenkrans,  (or  appellants.  Thorn- 
as  M.  KtLTtf  tot  respondents. 

REED,  y.  C.  l%ese  are  three  appeals 
from  three  decrees  entered  by  tiie  orphan^ 
court  of  Sussex  county.  One  decree  appoints 
the  respondents  adtaintstrators  durante  ml- 
aore  etate  of  the  estate  of  Bobert  M.  Og^ 
den,  deceased.  Two  other  decrees  appointed 
the  reapondmts  guardians,  respectively,  of 
each  of  the  two  Infant  chUdren  of  Robert  M. 
Ogden.  The  respondent  Mrs.  Snoow  la 
nearer  In  kinship  to  the  iiifants  than  tbe  ap- 
pellants. Unless  tbere  is  something  which 
unfits  her  and  her  husband  from  acting  ss 
guardians,  their  appointment  as  snch  was 
entirely  proper.  Nothing  produced  in  the 
testimony  has  led  me  to  think  that  thMr  ap- 
pointment was  not  Judicloua  The  children 
can  be  reared  with  less  expense  in  the  conn- 
try  tlian  In  Newton.  This.  In  consideration 
of  the  very  small  estate  of  the  children,  is 
a  very  important  matter.  Church  and  school 
advantages  are  adequate,  although  tbe  latter 
may  not  be  as  perfect  as  in  a  borough  or 
city,  or  in  a  college  town.  Mrs.  Snoover  Is  a 
religious,  motherly  woman,  and  her  hus- 
band Is  a  quiet  Industrious,  and  respectable 
man.  The  decrees  appointing  them  as.  guard- 
ians are  affirmed. 

In  respect  to  tbe  appointment  of  the  re- 
spondents administrators  It  is  urged  tbat  the 
appellants  are  of  kin  to  the  intestate,  while 
neither  of  the  respondents  is  such.  The  ap- 
pellajats,  however*  are  not  the  not  oC  kla 
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of  tbe  Intestate,  wbo  died  a  widower.  HIa 
two  Infant  children  axe  bl>  next  Un. 
They  were  entitled  to  administer,  had  not 
their  Infancy  prevented  their  appointment. 
Now,  when  the  next  of  kin  are  incapable  at 
administering,  upon  the  theory  npon  which 
letters  of  administration  Is  granted,  such  le^ 
tars  would  go  to  some  one  Interested  for  the 
next  of  kin.  It  was  upon  the  theory  that 
the  next  of  kin  would  take  the  uesldae  that 
the  statute  confers  the  right  npon  him  or 
ttiem.  For  that  reason,  when  there  la  a 
will,  and  no  executor,  administration  la 
granted,  not  to  the  next  of  kin,  but  to  the 
realdnary  legatee:  If  the  residuary  lega- 
tee died,  administration  went  to  his  person- 
al repreaentatlTe,  because  such  personal  rep- 
resentatlTe  then  had  a  snpericw  Inteteat  In 
having  an  economical  admlnlatratlon.  so  ab 
to  presnre  as  much  aa  possible  of  the  estate 
of  the  Intestate  for  the  estate  of  the  residu- 
ary legatee.  Donabay  v.  Ball,  45  N.  3.  Bq. 
720,  18  Aa  163;  Boont^m's  Case,  EC  N.  J.  Eq. 
761K762,  87  AtL  727.  For  this  reason,  where 
tbe  next  of  kin  Is  an  infant,  and  an  admin- 
istrator ia  appointed  daring  hla  minority,  tt 
Is  proper  to  appoint  tbe  person  who  has 
chaise  of  the  estate  of  the  infant,  vis.  .bis 
guardian.  Such  has  been  tbe  iwaotlceL  1 
Williams,  Bx'rs,  marg.  p.  417;  1  Woemer, 
Adm'n,  404.  Nor  did  it  matter  that  the  pre»- 
ent  respondents  were  appointed  adminlstrsr 
tots  dnrli^  tbe  minority  of  the  next  of  kin; 
for,  bad  they  been  appointed  general  admin- 
istrators, tbe  same  rule  would  hare  con- 
trolled. They,  as  guardians  of  the  estate  of 
the  next  of  kin,  woald  have  had  a  superior 
Interest,  aa  such  guardians,  in  the  residuary 
estate  of  the  intestate.  By  reason  of  such 
saperlor  interest,  their  appointment  to  ad- 
minister, for  tbe  benefit  of  the  infant  -Dext 
of  kin,  would  have  been  entirely  properi  Tbe 
app^ants  have  not  a  shred  of  Interest  in  the 
appointment  of  these  respondents  as  admin- 
istrator, and  their  appeal  from  this  decree 
mnst  be  dlsvilssed.  The  aM>eIlantB  muBt 
pay  the  <ost8  ol  the  appeaL 


(H  N.  J.  L.  ESC) 

STATE  (CONKLD*  et  al.,  Prosecutors^  T. 
BEBGBN  COUNTY  CTBOUIT  COUBT  et  al. 
STAITI  (VICE  et  al.,  ProBecutors)  v.  SA-MB 
(three  cases).  STATB  (SMITH,  Prosecatoi^ 
T.  SAME.  STATE  (VANDEBBECE,  Pros- 
ecutor) V.  SAME. 

(Supreme  Gonrt  of  New  Jersey,  llaveh  S6» 

1900.) 

HiaHWAT&^SSBSSMDNT. 
An  assessment  for  opening  a  new  street 
will  be  set  aside  whM«  one  of  the  commisilon- 
ers  was  a  property  owaer  aad  taxpayer  within 
a  village  over  which  the  board  of  commission- 
ers had  authority:  he  he\ug  disqaaJlSed  for 
sach  reason  under  P.  L.  1878,  p.  70,  8  2.  .  . 

Certiorari  by  the  state,  on  the  prosecution 
of  Anna  B.  Conklln,  executrix,  and  others, 
against  Bergen  cotmQr  circuit  court  and  oth- 
ers, to  review  proceetUngs  tor  op«iing  certain 


streets.  Heard  with  five  other  cases  by  dlf- 
fa«nt  i^lntiffii  against  same  defendants. 
Assessment  set  aside. 

Argued  November  term,  1896.  before  DB- 
PUB.  TAN  STOEBU  and  LIPPINGOTT.  JJ. 

Addison  Ely,  for  prosecntors.  Lather  A. 
Campbell  and  Warren  Dixon,  for  dejtendanta. 

UPra^COTT,  J.  Tbe  aimouncement  was 
made  at  Oie  Febfuaxy  term,  1809,  that  the 
assessments  brought  Into  tbis  court  by  these 
writs  were  set  aside,  with  costs.  Tbe  ground 
for  setting  aalde  these  assessments  was  that 
the  statute  of  1878  which  authorizes  the  Im- 
praltlon  of  these  assessments  requires  Qiat 
they  shall  be  made  by  three  discreet  com- 
petent fteeholders,  not  property  owners,  tax- 
payers, nor  residents  within  the  limits  of  tbe 
authority  of  such  board  of  cbmmlssioners.  P. 
L.  1878,  p.  70.  I  2.  The  evidence  shows  Oiat 
one,  at  ^east,  of  flie  commlsslonerB  was  dls- 
guallfled  aider  this  act  He  was  a  property 
owner  and  taxpayer  within  tbe  village  oi 
Hackenssck,  over  which  the  board  of  commis- 
sioners bad  authority,  and  thus  disqualified  to 
make  the  assessment,  and  therefore  the  a^ 
seasments  are  void.  The  other  reasons  nrged 
have  not  been  considered. 


(M  N.  J.  L.  «si> 

"  STATB  (WHALICN  et  al.,  Prosecutors)  v. 
BUTTOBO. 
(Shpreme  Oonrt  of  New  Jersey.  March  26, 

i9oa) 

DISTRICT  COURTS  —  JURISDICTION  —  TTTLB  TO 
LAND— DI8HIBSA1.. 

1.  Oifitrict  courts  have  no  jnrladletloa  In 
causes  where  the  title  to  laods  or  real  estate 
may  come  in  questioQ.  and  ia  ao  action  In  sadh 
courts  to  recover  back  money  paid  by  the  par- 
duser  opoD  a  centnict  ior  the  eonveyanee  to 
Idm  of  lands  and  real  estate,  apon  the  ffroond 
that  the  defendant  with  whom  the  contract  to 
convey  was  made  had  no  marketable  title  to 
convey,  if  the  right  of  recovery  depends  npon 
an  adiodicaUoB  of  the  title  of  the  defendant, 
the  action  shoald  be  ^smlssed  for  want  of  Ju- 
risdiction in  thb  district  coart  to  try  snd  deter- 
mine the  same. 

2.  Wliere  doeomMitary  or  othw  evidence  of 
the  title  to  lands  Is  relied  on,  the  district  conrt 
should,  npon  the  admission  of  such  evidence, 
dismiss  the  action.  The  want  of  jurisdiction 
over  the  snbject-m alter  is  fnndamental,  and,  it 
appearing  in  the  record,  msy  be  taken  advan- 
tage of  at  any  time. 

(Syllabus  by  tbe  Court.) 

Certiorari  to  oonrt  of  etnniDOO  plea%  Hud- 
son county. 

Certiorari  by  tbe  state,  on  the  prosecution  of 
William  J.  Whalen  and  Charles  J.  Mclntyre, 
executors  of  Mamie  Whalen,  deceased,  against 
Hnnziatto  Buttoro,  to  review  a  judgment  of 
the  court  of  common  pleas.  Reversed. 

Argued  June  term.  1S88,  before  LIPPIN- 
OOTT  and  OUMMBBB,  JJ. 

James  F.  Hlntom,  for  prosecutors.  JtHm  I. 
Weller,  fmr  defendant 

LIPPINCOTT.  J.  This  action  was  original- 
ly in  the  district  a>nrt  of  tbe  city  of  Hoboken, 
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b  wbkb  a  jnSgmtmt  was  mdend  hi  fiiTor  of 
Mantiatto  Battoro,  the  idalntlff  below,  agafiut 
WllUam  J.  Wbaloi,  and  Mamie  Whalen,  hli 
slater,  for  the  Btmi  of  (175  and  costs.  An  a[»- 
peal  waa  taken  to  the  court  of  common  plea« 
of  tiie  county  ot  Hudson.  After  the  Judgment 
In  the  court  below,  and  during  the  pendeney 
ot  the  appeal.  Mamie  J.  Whalen  died,  and 
Charies  J.  Mclntyre.  aa  executor  of  Mamie 
Whalen.  deceased,  waa  aubatltuted  aa  one  of 
the  defMidants.  Upon  a  trial  de  novo,  upon 
an  agreed  statement  ot  facts  in  the  court  of 
common  pleas,  a  Judgment  was  rendered  in 
favor  of  the  plaintiff  below  against  the  de* 
fendants.  the  proeecuton  of  this  writ,  for  the 
same  amount  aa  was  awarded  by  the  district 
court  of  the  city  of  HobcAen.  This  writ  la 
brought  to  review  the  Judgment  of  the  district 
court  and  the  oonrt  of  commoa  pleaa,  so  ten- 
dered. 

On  the  trial  In  the  common  pleas,  the  court 
found  the  following  facts,  as  contained  In  the 
certificate  of  the  court  and  made  a  part  of  the 
return  to  this  wilt:  On  May  27.  1887,  Frank 
B.  AndeniMi.  an  auctioneer  of  the  city  of  Ho- 
boken.  as  agent  of  the  said  William  J.  Wha- 
len and  Mamie  Whalen.  put  up  for  sale  at 
public  auction,  pursuant  to  an  advertisement, 
real  estate  alleged  to  belong  to  them,  consist- 
ing of  a  house  and  lot  on  Adams  street,  in  the 
i^ty  of  Uoboken.  described  In  the  deed  offered 
In  evidence  In  this  case,  a  copy  ot  which  la  at- 
tached to  the  certificate  of  facts.  The  plain- 
tiff bid  $l,T7Et,  and  the  property  was  knocked 
down  to  him  by  the  auctioneer  for  that  figure. 
The  plaintiff  paid  to  the  auctioneer  f  175,  be- 
ing 10  per  cent  of  the  purchase  price,  for 
whldi  the  auctioneer  gave  a  receipt,  aa  fol- 
lows: "May  27,  1887.  Received  of  Munzlatto 
Buttoro  one  hundred  and  seven^-flve  dollars 
oa  account  of  purchase  money  of  bouse  and 
lot  No.  S12  Adams  street,  in  Hoboken,  N.  J.. 
BcAA  this  day  at  public  auction  for  the  sum  of 
seventeen  hundred  and  seventy-five  dollars; 
the  property  sold  to  be  free  and  clear  to  the 
day  of  sale.  F.  B.  Anderson."  The  deed  waa 
to  be  delivered  July  1,  1897.  No  deed  of  con- 
veyance of  the  premises  waa  ever  tendered  1^ 
the  defendants  to  the  plaintiff.  Before  the 
time  came  for  the  delivery  of  the  deed  the 
plaintiff  repudiated  the  transacticm.  on  the 
ground  that  William  J.  Whalen  and  Mamie 
Whalen  did  not  at  the  time  of  the  sale,  or  at 
any  other  time,  have  a  marketable  title  to  the 
premises.  He  so  notified  them  of  this  fact, 
and  of  his  refusal  to  accept  a  deed  of  the 
same  from  them,  and  pay  the  balance  of  the 
purchaae  money.  Consequently  no  deed  of 
conveyance  was  tendered  to  him,  and  the  bal- 
ance ot  the  puTCliaae  money  was  not  paid. 
The  plaintiff  subsequently  commenced  this  ac- 
ticm  to  recover  back  the  sum  of  fl75  paid  on 
acconnt  of  the  contract  The  plaintiff.  In  or^ 
der  to  maintain  his  action,  produced  and  of- 
fered fai  evidence  the  <MlgInal  deed  of  convey- 
VMe  of  the  premises  in  qu^tlon  from  Marga- 
ret Shears  and  Abraham  Shears,  at  the  city 
of  Hoboken.  to  Ann  Whalen  and  John  WlUL* 


kn.  of  the  same  place,  dated  April  17.  1883. 
and  doly  at^owledged.  recorded  In  the  office 
of  the  register  of  deeds  for  Hudson  county. 
The  deed  of  conv^ance  was  admitted  in  evl- 
d«ice  over  objection.  It  waa  then  sliown  by 
parol  iRxtof  that  Ann  Whalen  vras  the  wife  ot 
John  Whalen.  and  that  be  devised  his  real  es- 
tate to  his  wife,  who  survived  him.  In  fee, 
and  that  she  waa  now  dead,  having  derlsed 
her  real  estate  In  fee  to  ber  two  diUdren, 
WUllam  J.  Whalen  and  Mamie  Whalen.  Ite 
def«idants  in  this  action  in  the  distriet  oonrt 
The  piaJntUr,  after  the  proof  ot  the  deed  of 
conveyance  and  this  chain  of  title,  Inslatea 
ttiat  the  defendants  In  the  original  action,  and 
with  whom  his  contract  of  conveyance  was 
made,  were  not  seised  of  a  good  and  marketa^ 
ble  title,  and  could  not  make  a  eonveyanoe  to 
him  which  would  vest  in  him  the  fee  simple  to 
the  praises,  and  therefore  twcause  of  this 
defect  of  titie  in  the  defendants  he  was  enM- 
tled  to  recover  the  amount  paid  by  him  upon 
his  contract  ot  conveyance.  He  alleged  that 
the  deed  was  defective  In  Its  granting  clause, 
and  also  by  reason  of  certain  unnoted  Inter- 
lineations and  omissions  therein.  He  Insisted 
that  Ann  Whalen  had  never  taken  any  tlUe 
to  the  premises,  and  that  this  deed  of  convey- 
ance, by  reason  of  certain  unnoted  intarilnea- 
tlons  in  the  deed,  was  entirely  void.  The  de- 
fendants insisted  that  the  deed  conveyed  a 
good  legal  titie  to  the  gmntees,  and  that  tliey 
were  hivested  with  such  title  by  devise  from 
■och  grantees,  and  that  upon  the  facts  the 
plaintiff  was  not  entitled  to  recovw;  and  also 
that  both  the  district  court,  and  the  conrt  of 
common  pleas,  the  question  ot  the  title  hi^ng 
involved  in  the  controversy,  were  wlthoot  Ju- 
risdiction to  try  and  determhie  the  cause,  and 
that  there  should  be  a  dismissal  of  the  caose 
for  want  of  such  Jurisdiction  In  either  coort. 
The  district  coort  and  the  common  pleas,  not- 
withstanding these  objections,  proceeded  and 
determined  the  matter,  and  rendered  Judgment 
for  the  plaintiff  for  the  amount  of  his  dalm. 
Both  courts  construed  and  interpreted  this 
deed  of  conveyance,  and  expressly  de^mlned 
that  the  deed  was  void,  and  that  the  defend- 
ants under  such  deed  took  no  titie,  and  there- 
fore could  not  convey  a  marketable  one  to  the 
plaintiff. 

It  will  be  seen  that  the  cause  clearly  In- 
vtdved  a  determination  ot  the  tiU6  ot  the  de- 
fendants to  the  lends  in  controversy  In  the 
district  court  and  in  the  court  of  common 
pleas.  tJpon  such  a  determination  the  rights 
of  parties  depended.  The  question  of  the  right 
of  recovery  or  not  was  to  be  solved  by  deter- 
mining the  cliaracter  of  the  title  of  the  de- 
fradants.  Under  sadi  circumstances,  the  dis- 
trict court  had  no  JarlsdlcUon,  and  the  court 
of  common  pleas  could  gain  none  by  the  ap- 
peal. Section  6  of  the  original  district  court 
act  (P.  L.  1877,  p.  234),  after  conferring  Ju- 
risdiction, provides  as  f(dIows:  'Tiovlded,  al- 
ways, that  this  act  shall  not  extend  to  any 
action  of  replevin,  slander,  tre^ass,  for  as- 
sault and  battery  or  ImprlsooDient,  nor  to  any 
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aeUon  itIhkIb  tbft  ttds  to  ur  tandi.  tBn»- 
QMBts,  or  hatedltaiiMDts  or  other  real  estate 
shall  or  may  come  in  question."  The  varUws 
vnendmuits  to  tUg  act,  eztendlnr  tbfi  lorUt- 
dlctfoa  tile  diitrlct  court.  In  amodnt  and 
otherwlMv  contained  this  aame  prorteo.  1 
Oen.  St  p.  IMS;  1 19a  The  act  of  March  97. 
1862  CP.  L.  188%  pu  196).  cztcndBd  the  Jnrle- 
dlctkm  to  an  amoont  not  csceedlng  $300.  with 
the  proYlalon  "that  this  act  ihall  not  be  con- 
strued to  «ctend  to  or  embrace  any  rait  or  ac- 
tion wher^  the  title  to  land  or  real  estate 
shhU  come  tat  qneetlcm,'*  In  Jeffrey  r.  Oven, 
41  N.  J.  lAw.  26a  wtildi  waa  a  eaee  ol  the 
conatmctifm  of  a  like  prorlalon  oC  the  ttatnto 
omferrlng  Jnrladlctlon  on  the  district  oonrt 
the  mle  waa  laid  down  that,  *if  documentary 
evidence  or  other  evidence  relating  to  title  be 
relied  on.  whldi  the  Jtwtke  cannot  adjudicate 
opoD,  another  tribonal  must  be  reaorted  to." 
The  deed.  If  pnverly  proved,  iraa  legltlmatdy 
In  erldence^  but  the  action  ahonld  have  been 
dismissed.  Id.  The  atatnto  ezclodes  from  the 
Jorladlctlw  of  the  district  conrt  all  cases 
w-bare  either  In  siqvort  of  the  action  or  la 
defense  any  right  ox  title  Is  InvidveA  other 
tiuu  the  naked  right  at  possesakm.  The  want 
of  Jnrladletlon  over  the  subject-mattsr  la  fon^ 
dammtal,  and.  It  i^earbig  In  the  record,  it 
taaj  be  taken  advantage  of  at  any  time. 
These  principles  hare  been  adjudicated  over 
and  over  again.  In  constmlng  these  ptovlsloDS 
In  the  statotea  relating  to  the  district  court 
and  courts  for  the  trial  of  small  canses,  and 
tbej  ban  been  Invariably  fc^owed  and  ap- 
plied. Jeffrey  t.  Owen.  41  N.  J.  Law.  260; 
Mesder  t.  Fleming,  Id.  108;  Jmklns  t.  Qre- 
Tler.  60  a.  J.  Law.  854.  18  AU.  28;  HOI  t. 
Garter,  16  N.  J.  Uiw,  87;  Oregwy  t.  Kanoase. 
U  N.  J.  Law,  62;  Campfleld  t.  Johnson,  21 
N.  J.  Law,  83;  Dlckersm  v.  Wadswcnth,  8S 
N.  J.  Law,  867;  Koch  t.  Berry.  11  N.  J.  Law 
J.  28&  The  action,  both  In  the  district  coort 
and  In  the  common  pleas,  on  appeal,  ahonld 
have  been  dismissed.  The  Judgments  hi  both 
comts  are  therefore  revened.  with  costs. 


(68  N.  J.  B.  S6S) 

ROBEBTSOM  et  al.  t.  MEYER  et  el. 

(Gonrt  of  Ohancery  of  New  Jermj.   March  28, 
1900.) 

DBDIOATION— PRTVATS  COURT— STIDBNCD— 
INJUNCTION. 

1.  Plaintiff  sought  to  restrain  defendants 
from  OBing  a  private  conrt,  of  which  plaintiff 
was  the  owner  In  fee,  for  access  to  the  rear  of 
defendsnts'  property,  abatting  on  the  conrt. 
Defendants  claimed  that  the  court  had  been 
dedicated  aa  a  ptibllc  highway.  The  evidence 
showed  that  the  court  was  laid  out  solely  for 
access  to  plaintUTs  factory  aad  dement 
honseo  fTonting  on  the  court,  and  that  the  aide 
of  the  conrt  abutting  against  defendants*  |wop- 
erty  had  always  been  snut  off  by  a  fence  until 
sndi  fence  was  destroyed  by  defendants.  The 
onhr  pnblle  ose  of  the  conrt  was  by  peddlers, 
and  or  neighbors  who  came  In  for  water,  .and 
the  had  never  asaumed  control  of  It.  Beld, 
that  plaintiff .  was  entitled  to  an  injunction, 
withoot  being  sent  to  law  to  establish  his  legal 
ri^ts. 

2.  That  a  city  maintained  a  street  lamp  at  the 
alley  leading  to  a  private  court,  aad  eeUscied 


garbage  and  aabea  from  the  houses  fnntfng  en 

the  court.  Is  not  snch  a  pobHc  use  of  the  conrt 
as  creates  a  dedication  thereof. 

3.  That  conunissioners  to  lay  out  streets  des- 
ignated a  certain  private  court  by  a  sign  at  the 
alley  leading  thereto,  and  made  a  similar  deidg- 
natfon  on  a  map,  Is  not  evidence  of  a  dedica- 
tion ot  the'  court,  where  the  owners  thereof 
had  nothing  to  do  with  the  making  of  the  maa 
and  the  city  had  never  assumed  any  control 
over  the  court 

4.  Wherci  io  an  action  to  enjoin  defendants 
from  using  complainant's  private  court  as  an 
access  to  defendants'  property,  there  is  no  sub- 
stantial evidence  of  any  right  In  defendants 
to  use  the  court,  and  damages  at  law  would  not 
be  an  adequate  remedy,  pUlotiff  will  be  grant- 
ed an  injunction  without  being  sent  to  law  to 
establish  his  legal  rights. 

Bill  for  Injunction  by  Edward  O.  Robert* 
son  and  others  against  Leopold  Meyer  and 
others.  .Injunction  granted. 

C.  N.  Williams  ana  tt.  H.  McCarter,  tot 
complainants.  James  R.  Nngnat  and  8aml. 
Kallacb,  for  defendants. 

EMERY,  T.  G.  The  substantial  queatlon 
Involved  In  this  case  upon  the  pleadlnga  la 
whether  a  certain  open  courtyard,  about  160 
feet  long  by  30  feet  wide,  of  which  complain- 
ants are  the  owners  In  fee,  has  been  dedicate 
ed  to  the  public  as  a  highway  or  street  Ac- 
cess to  the  court  from  the  public  street  Is 
through  a  12-foot  alley,  which  opens  Into  the 
court  on  Its  southerly  side,  and  runs  from 
Green  street.  In  the  city  of  Newark;  and  on 
the  north  side  of  the  court,  opposite  to  the 
entrance  from  the  alley,  a  row  of  dwellings 
(12  Id  number)  are  located,  extending  from 
the  west  side  of  the  court  along  the  whole 
north  side,  up  to  the  line  of  factory  build- 
ings, wbich  are  erected  on  the  north  and  on 
the  east  side  of  the  court  These  factory 
buildings  also  extend  on  the  south  side  of 
the  court  as  far  as  the  east  side  of  the  al- 
ley, and  for  about  30  feet  along  the  alley. 
Complainants  are  the  owners  In  fee  of  the 
alley  for  this  distance.  These  factory  bnlld- 
Ings  and  the  houses  were  all  built  by  the 
predecessor  In  title  of  complainants,  and  the 
court  was  originally  laid  out  about  I860,  by 
the  then  owner  of  the  premises,  In  connec- 
tion with  the  buildings  and  for  the  use  of 
these  dwellings  and  factories.  The  court- 
yard was  paved  some  years  subsequently, 
presumably  by  the  owner,  as  the  city  has 
never  taken  charge  of  it  for  such  purpose. 
On  the  west  side  of  the  alley  a  factory  build- 
ing was  also  erected  by  the  complainants' 
predecessor  In  title,  and  the  alley  was  used 
tor  entrance  to  the  tatter  building,  but  ac- 
cess to  the  court  for  this  building  was  (with 
the  exception  of  two  or  three  years,  as  here- 
after mentioned)  prevented  by  the  erection 
of  a  fence  along  the  south  side  of  the  court 
west  of  the  alley.  Defendants  are  the  own- 
ers of  land  fronting  on  Green  street,  about 
60  feet  west  of  the  alley,  and  running  back 
beyond  the  court;  the  boundary  between 
complainants  and  defendants'  property  be- 
ing the  west  line  of  the  courtyard  and  of  the 
row  of  dwellings.   From  at  least  ag  early 
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u  1S0O  Op  to  NoTombar.  188S.  «  fenc*  sdst- 
ed  aloDg  this  west  line  of  the  courtyard,  and 
coal  bins  for  the  use  of  tbe  teDants  of  the 
factory,  on  complainants'  property,  were 
bnllt  against  this  fence  as  early  as  1B64,  and 
remained  there  until  they  rotted  ^own,  wlth- 
hi  12  or  If!  years.  Defendants,  In  erecting  a 
factory  building  on  their  lot  In  NoTember, 
1898,  removed  the  fence  along  the  west  line 
of  the  courtyard,  and  upon  the  complainants* 
thereupon  erecting  another  fence  across  the 
west  end  of  the  court,  about  two  feet  east 
of  the  Hue  of  Uie  old  fence  and  entirely  np- 
on  their  own  lands,  the  defendants  forcibly 
destroyed  the  fence  erected  by  complainants, 
and  since  the  completion  of  their  building 
have,  wltbout  complainants*  consent  and 
against  their  protest,  used  the  court  for  ac- 
cess to  the  rear  of  their  factory  with  horses, 
wagons,  etc.  Defendants*  sole  claim  to  ex- 
ercise this  right  over  the  court  for  access  to 
their  factory  rests  upon  its  dedication  to  pub* 
He  use  as  a  public  street  or  highway,  and  the 
Issue  between  the  parties  on  the  pleadings  is 
whether  the  court  has  been  so  dedicated. 

On  the  application  for  preliminary  Injunc- 
tion, I  held  that,  while  there  was  no  lufB- 
cient  reason  for  a  preliminary  Injunction, 
yet  Inasmuch  as  defendants  were  using,  and 
by  their  answer  .claimed  the  right  to  nse, 
the  court,  and  to  use  It  continttally  in  a 
burdensome  way,  for  which  an  action  for 
damages  at  law  would  afford  Inadequate  re- 
lief, the  Injury  was  of  a  character  which 
would  jnstify  this  court  in  giving  relief 
without  sending  complainants  to  first  estab* 
Ush  their  rights  at  law,  unless  the  evidence 
produced  on  the  hearing  abowed  such  a  aub* 
stantial  dispute  over  the  fact  of  dedication 
to  public  use  as  to  entitle  defendants  to  a 
trial  by  Jury.  This  rule  as  to  the  jurisdic- 
tion of  the  court  In  cases  of  the  present 
character  was  declared  by  the  court  of  er- 
rors and  appeals  In  Hart  v.  Leonard,  42  N. 
J.  Eq.  416,  419,  7  Atl.  86C,  and  It  Is  specially 
applicable  where  the  objection  to  the  juris- 
diction of  this  conrt  is  not  raised  by  defend- 
ant's answer,  and  the  question  of  jurisdic- 
tion cannot  be  ruled  on  until  after  the  evi- 
dence on  both  sides  baa  been  taken  on  final 
bearing.  In  Bailey  v.  Schnltzlus  (188G)  63 
N.  J.  ^q.  235,  22  Atl.  732,  32  AU.  219,  an  In- 
junction against  obstructing  a  water  course 
was  granted,  at  final  bearing,  wlthont  set- 
tling right  at  law,  where,  on  the  admitted 
facts  proved  by  defendant,  the  complain- 
ant's right  was  clear.  A  preUmlnary  Injunc- 
tion bad  been  refused  In  this  caB&  Id.  45  N. 
J.  Eq.  178,  16  AU.  680. 

Upon  the  evidence  offered  at  the  bearing,  I 
conclude  that  there  is  no  such  substantial 
dispute,  and  that  complainant  Is  entitled  to 
an  Injunction,  wltbout  further  establishing  hla 
legal  rights. 

In  the  first  place,  the  precise  question  In 
Issue  Is  the  right  of  the  defendants  to  use  the 
court  as  a  public  highway  for  access  to  tbelr 
property  on  th«  west  side  of  the  court  This 


pwiieity.  Dp  to  Qie  tlnw  ot  the  icmora!  by 

the  defendants.  In  November,  1898,  of  the 
fence  along  the  boundary  line,  had  been  kepi 
shut  off  from  public  or  other  access  by  a 
fence,  which  Is  proved  to  have  been  erected 
by  complalnantfB  predecessor  in  title,  the 
owner  of  the  court,  as  early  as  18G0,  and  also 
by  coal  bins  erected  against  the  fence  as  early 
as  1864,  for  the  use  of  the  tenants  of  the 
factory  on  the  east  side  ot  the  alley.  By  this 
ludosnre  on  the  west,  and  also  by  a  similar 
ln(dosure  on  the  souOi,  of  the  court,  flie  owner 
who  erected  them  negatived,  as  far  as  It  was 
possible  tar  him  to  do  so,  the  intention  to 
dedicate  the  conrt  as  A  pnbUc  highway  for 
access  to  properties  other  than  bis  own  bnOd- 
ings.  So  long  as  these  obstructlcHis  to  aocew 
to  the  property  oh  the  w^  continued,  the 
owners  of  the  court  are  entitled  to  the  bene- 
fit of  this  orlgtoal  exclusion  of  access  to  de- 
fendantir  lands,  In  the  absence  of  evldoice 
snfflclent  to  show  that  notwithstanding  tois 
exclurion,  the  public  use  has  been  such  as 
to  show  the  intention  to  dedicate  the  court  as 
a  public  street  entirely  across  the  west  line. 
The  effect  of  such  erecQon,  obstructing  or  in- 
closing  a  street  or  court  opened  by  an  owner 
Ih  connection  with  the  use  of  dwellings  built 
on  his  own  land.  Is  discussed  In  Woodyer  v. 
Hadden  (1813)  S  Taunt  125,— a  case  in  many 
[Mints  similar  to  the  presuit  In  that  case 
plalntifTs  laid  out  a  street  leading  out  of  a 
highway  across  th^r  own  lands,  and  termi- 
nating at  def«idant's  lands,  on  which  there 
was  a  fence  erected  by  defendant  and  wbidi 
continued  to  separate  the  end  of  the  street 
from  defendant's  lauds  for  21  years.  Defend- 
ant pulled  down  his  fence,  and  claimed  nse 
of  the  street  laid  out  on  plaintiffs'  land  as  a 
highway  dedicated  to  public  use,  basing  his 
claim  on  the  public  nse  for  access  to  the 
houses  which  had  been  bnllt  on  the  street 
and  plalntUfs*  lands.  Lord  Mansfield  says,  on 
this  point  (page  141):  "It  Is  admitted  that. 
If  the  plain'tlffa  tbemsfilves  had  built  another 
wall  at  the  extremis,  tbey  would  have  been 
safe,  •  «  •  but  I  have  great  difficulty  to 
see  why  the  plaintiffs  should  bnlld  another 
fence  when  there  was  a  fence  already  there." 

The  erection  of  this  fence  along  the  west 
tine,  and  its  maintenance  until  removed  by 
defendant  in  1888,  is  conclusive  In  this  ease, 
between  the  owners  of  the  respective  lands, 
as  to  Qie  Intention  to  dedicate  the  court  as 
a  highway  to  defendant/  property.  The 
court  not  being  a  thoroughfare,  can  oolj  be 
considered  dedicated  to  public  up  to  the  line 
where  It  was  used,  and  not  beyond  it  and  no 
evidence  has  be«i  offered  sufficient  to  OTe^ 
come  the  effect  of  this  erectiim,  or  to  desire 
complainants  of  its  beneflt. 

Second.  The  evid^ice  offered  by  defendaata 
as  to  the  use  of  the  courtyard  shows  snbstan- 
tially  only  a  use  In  connection  with  the  dwell- 
ings and  factories  on  complainants*  lands, 
for  whose  use  It  was  laid  out  No  nse  what- 
ever, either  ttx  reaching  or  passing  defend* 
ut^  lan^  has  been  showi^  and  the  only  gea* 
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«nd  vMb  of  tbe  conK  claimed  to  hm  bMS 
duwn.  otber  ttiaa  Out  ot  penou  TWtlng 
or  aervtiig  tbe  dwelUngs  or  factories,  Is  tint 

peddlers  <a  hndutersL  who  drove  Into  ttie 
court  to  sell  tbcdr  trftres,  and  at  peremiB  who 
came  throogb  tbe  all^,  and  croaed  the  court, 
to  draw  water  from  a  pomp  located  in  tkoot 
ot  one  of  the  botuee  opposite  the  alley.  A 
special  use  was  shown  of  th«  courtyard 
tat  two  vt  libree  yeaza  b7  a  tenant  <tf  tbe 
factory  on  tbe  west  side  of  tbe  alley,  wbo  took 
ovt  a  aecMon  <tf  tbe  twee  wbldi  stood  alooff 
tbe  eootb  side  pC  tbe  court,  and  cat  aeoeii 
to  his  factwy,  and  who  need  this  opening  jEoc 
access  to  the  leased  premises  from  tbe  court 
But  It  anittrs,  also^  that  oi»  of  Oie  coin- 
pUnanta  made  otdeeUou  to.  the  landlerct 
about  this  actkm  of  h!a  tenant,  and  that  on 
tbe  tenants  rmnotal  the  section  of  the  fence 
was  rcballt  Ig/  con^lataiants  wlthoat  aay  ob- 
jectlea  from  the  owner  eC  the  tactoi7<  This 
special  use,  therefore,  ■cannot  be  considered 
aa  erldeoce  tending  to  eatabUsb  a  dcdleatJan 
of  the  whole  comt  on  the  west  to  pnbUc  vm 
not  can  ttw  oie-  at  the  coortTard  at  the  ^ 
trance  of  the  alley,  for  tiie  purpose  of  turn- 
ing the  wagons  which  came  to  the  factory,  be 
conaldered  as  such  evidence.  Ihe  mainte- 
nance and  Ugbtlsg  by  the  dfiy  at  a  lamp  at 
the  ortrance  of  the  alley  Into  tbe  cdnrtyard, 
and  the  collection  by  the  dty  scarenger  of 
garbage  and  aAes  frun  hoxm  la  the  taait- 
yard  or  alley,  also  relied  on  aa  public  one. 
ate,  I  think,  manlfeslly  to  be  eonddered  rather 
as  UBM  cl  On  court  In  the  way  ^f  police 
regulatlaiB,  and  are  not  uses  ot  a  character 
to  create  a  dedication  to  the-pnbllc,  even  as 
to  tiie  portUms  itf  the  court  where  these  uses 
were  eaxrclaed,  and  they  certainly  afford  no 
erfdenee  of  dedication  of  tbe  oourt  up  to  and 
across  Ibe  d^eodantif  Bne.  Nor  does  the 
detisnatton  of  the  loeaHty  aa  '^Maple  Plac^ 
by  sign  on  the  alley  at  Green  street,  and  Its 
similar  dealgnatloa  on  a.  map  made  hi  1866, 

tbe  commlsslonm  to  lay  out  streets^  afford 
any  iuffldent  -erldenee  ot  dedlcatkm.  Com- 
plainants and  their  predecesson  In  tltie  had 
nolXilng  to  do  with -the  making  of  this  map, 
and  it  was  not  saade  tor  the  pmpose  ot  set- 
tling qnestkMiB  such  as  arise  In  this  suit  Tbe 
dty  has  not  In  any  way  accepted  the  ^rt  as 
a  street,  or  sssnmed  oontrDl  orer  It.  Otrlng 
to  tbe  d^ndantir  erldeneti  the  full  weight 
and  etrect  It  would  be  entitled  to^  If  standing 
ahme  In  tbe  case,  I  reach  the  conclusion  that 
tiie  uses  shown,  except  so  ter  as  tbey  may 
be  eooddered  as  mere  licenses  for  nelgbborly 
accommodation  (soeh  as  getting  water  from 
tbe  pump),  are  merdy  uses  which  are  prop- 
erly referable  to  prlTato  ways  In  eonnecttoa 
wltb  tbe  houses,  and  are  not  such  genwal 
and  undiqrated  pobllc  'uses  ot  flie  court  for 
access  to  all  of  the  property  around  tha  court 
as  is  sufficient  to  orercome  the  erldenoe  nega- 
tiving ududlng  dedlcatltm  sivplled  by  the 
erection  and  maintenance  of  tbe  fence  along 
defendants  property. 

Upon  tbe  question  of  the  efteet  ot  defend- 


anti^  oTldflii^  tte  position  ot  dotendanto  Is 
fliat  Uie  questlcn  ot  dedication  Is  one  of  lur 
tention,  whldt  Is  a  mixed  question  of  law  and 
fact,  and  therefore  defendants  are  entitled  to 
lutTe  tbe  question  submitted -to  a  Jury,  if 
tbey  bare  not  waived  tbe  right  by  failure  to 
set  It  In  pxopw  tfane,  tbey  might  have  such 
right  if  upon  the  whole  erldenoe  th^  dww 
a  case  opon  whidi  a  jury,  glrtog  th^  erl- 
deuoe  tta  full  weight  would  be  entitled  to 
And  a  dediciUlaL  But  if  the  case  as  to  dedica- 
tion presented  by  defendants  Is  such  tbat  no 
^nqpated  questions  of  law  an  biTolTed,  and 
tbe  evidence  is  such  that  a  court  ot  law 
would  direct  a  verdict  for  the  pLtintiffs,  or  set 
aside  a  verdict  for  defoidabts,  as  without  evt- 
denee,  tbea  I  think  It  must  be  said  that  no 
•nbstantlal  dispute  aa  to  the  right  bas  been 
shown,  and  that  thla  court  has  JnrtsdleUon 
to  give  an  InjunAlon  without  requiring  onnr 
ptolnantS  title  to  be  estaUlshed  at  law.  A 
court  of  hiw  will  direct  a  nonsuit  or  set  aslda 
a  veriUet  in  cases  where  there  Is  no  evidence 
to  waA!ant  a  finding  of  dedlcatkm.  O'N^ 
V.  Annett  <18S0)  27  N.  J.  Law,  280w 

Third.  Tbe  Injury  suffered  hy  oompbUn* 
ants  In  this  case  Is  one  tor  which  damagta 
at  law  are  not  an  adequate  remedy.  ^Hm 
only  damage  recoveraUe  at  law  Is  for  tb9 
bijnry  to  the  plalntlflh  by  the  passage  acroas 
an  ogen  court  wfalcb  complalnante  are  obliged 
to  keep  open  for  the  use  of  tbe  tenants  of 
their  dwellings.  They  cannot  to  this  case 
protect  their  property  rights  from  Infringe- 
ment by  d^endants  by  closing  iqi  the  whole 
court  The  damages  recoveraMe,  being  based, 
aa  tbey  must  be,  on  the  damAge  to  tbe 
plaintiffs,  and  not  on  tbe  profit  to  defendanta 
would  be  nomhml.  and  tbe  only  object  of  an 
action  at  law  would  be  to  settle  a  right  to  be 
protected  finally  by  Injunction.  The  real  In- 
jury In  this  ease  Is  tbe  appropriation  of  com- 
plainants' property  without  compensation,  far 
the  defendants'  profit  and  convenience  and  In 
a  burdensome  way.  Upon  tbe  evidence  of 
dedication  here  presented,  the  complalnante 
should  not  be  required  to  bring  suit  for  nom- 
inal damages  In  order  to  settle  the  qnestloa 
of  legal  title,  bnt  their  rights  not  being  con- 
tested <m  any  snbetentlal  basis,  they  are  now 
entitled  to  relltf  by  Injunction. 


(a)  N.  J.  B.  391) 

BtAYOB.  Erra.  or  city  or  kbwark  et  at. 

V.  SATRB  flt  aL 

03oart  ot  Brrois  and  Appeals  of  New  Jersey. 
April  2,  1900.) 

ooNSnTunoNAx.  law  — usb  op  ttdal 

BTRBAMS—POW£R  OP  LBaiSLATUBS 
— SBWBRS^INJUNCTION. 

1.  The  l^islatnre  of  this  state  baa  constita- 
tional  power  to  confer  on  munlcipalltieB  tbe 
right  to  use  the  tidal  streams  within  oor  borders 
as  outlets  for  public  aewera  carrriog  off  anrplas 
water  and  the  sewage  from  baildlnga. 

2.  He  charter  of  the  city  of  Newark  grants 
to  tbe  municipal  authorities  of  the  citj  the  right 
to  use  tbe  Passaic  rivw  as  such  aa  outlet 
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3.  n»e  (act  tliat  anch  a  om  oC  tiie  PassaJe 
river  pollatea  the  water  and  air  Id  the  oeiflrh- 
borhood  of  a  dock  on  the  river  owned  bj  pri- 
vate persons,  and  thus  lessens  the  ralne  of  the 
private  proper^,  will  not  justify  an  injunction 
to  restrain  the  &tj  from  constructing  and  oper' 
ating  a  aewer  which  the  municipal  authorities 
have,  within  the  Hmits  of  thrir  legal  discretion, 
determined  to  be  neccasarr  (or  aewenge  pni^ 
poaea. 

(SyUabos  far  the  Coort) 

1.  Hie  title  to  a  tidal  stream  below  ordlnatr 
high  tide  is  in  the  state  as  absolute  owner-  A 
riparian  owner  has  no  property  in  the  land  un- 
d^  tidal  waters  reason  of  his  adjacencr 
thereto.  The  inchoate  right  of  the  owner  of  the 
npland  to  acqnire  an  exclusive  right  to  the  prop- 
erty by  wharfing  out  or  otherwise  improving 
give*  him  no  property  in  the  land  while  it  re- 
mains under  water. 

2.  But  by  the  local  common  law  of  this  stata 
a  riparian  owner  may  erect  a  wharf,  dock,  or 
other  improvement  into  a  tidal  stream,  and  by 
such  improvement  will  acquire  a  property;  and 
his  titie  to  such  portion  thus  reclaimed  becomes 
vetted  and  indefeauble,  except  so  far  as  it,  in 
mnmon  with  all  other  property,  Is  subject  to 
the  state's  eminent  domain, 

&  Property  in  a  wharf  or  dock  on  a  naviga<> 
ble  stream  consiata  in  the  ability  o(  the  owner 
to  use  the  stmctmo  In  connection  with  the  nav- 
igable water. 

4.  Hie  tiUe  of  the  riparian  owner  which  was 
under  discussion  in  Stevena  v.  Bailroad  Co.,  84 
N.  J.  Law,  532,  was  that  of  a  riparian  owner 
who  had  neither  wfaarfed  out  nor  otherwise  im- 
proved his  connection  with  the  tidal  stream,  and 
consequently  had  no  property  rights  to  be  af- 
fected by  the  execution  of  the  public  grant 
then  in  question.  Hence,  it  was  brid  by  the 
court  that  the  public  domain  was  subject  alto- 
gether to  the  control  of  the  legislature,  and  that 
incidental  damages  resulting  to  individuals 
from  the  exercise  of  such  control  gave  no  legal 
claim  to  compensation.  In  Beseman  v.  Rail- 
road Co.,  18  Atl.  164,  SO  N.  3.  Law,  235.  which 
waa  a  suit  by  an  owner  of  property  adjacent 
to  the  track  of  a  railroad,  alleging  injury  from 
the  nse  of  the  company's  track  for  the  pasaage 
of  ita  locomotives  and  cars  in  the  transportation 
of  cattle,  etc  ao  u  to  render  his  dwelling 
hooaes  nnfit  for  habitation,  etc..  the  charter 
of  tine  railroad  company  being  pleaded,  it  was 
held  that  the  franchises  granted  to  the  company 
legalized  the  running  of  trains  and  the  trans- 
portation of  freight,  and,  the  acts  complained 
of  being  themselves  lawful,  those  incidental  in- 
juries which  necessarily  and  unavoidably  result- 
ed from  the  exercise  of  legislative  authority,  if 
prosecuted  in  all  respects  with  care  and  skill, 
were  damnum  absque  injuria. 

6.  The  charter  of  the  city  ol  Newark  confer- 
red on  the  city  the  right  to  use  the  Passaic  riv- 
er as  an  outlet  for  its  sewers.  On  a  bill  filed 
by  the  owner  of  land  on  the  Passaic,  which  had 
been  improved  by  the  erection  of  a  wharf  and 
dock  used  for  recdving  and  sUpping  materials 
in  the  conduct  of  his  business,  held:  (1)  That, 
the  use  of  the  Passaic  river  by  the  city  as  an 
outlet  for  its  sewers  being  lawful,  such  Inci- 
dental injuries  as  necessarily  and  unavoidably 
resnlt  from  the  exercise  of  such  le^slative  au- 
thority are  damnum  absque  injuria,  but  that 
the  city  is  liable  In  damages  for  an  Injury  re- 
sulting to  such  riparian  owner  cauaed  by  neg- 
ligence in  the  constmctlon  and  management  of 
its  sewers.  (2)  That,  for  the  purpose  of  deter- 
mining what  acts  of  a  dty  in  the  construction 
and  use  of  its  sewers  Into  tidal  waters  by  I^kI*- 
lative  anthority  are  or  are  not  actionable,  the 
distinction  Is  between  the  duties  of  a  municipal- 
ity, which  are  of  a  quasi  judicial  nature,  in- 
volving the  exerdae  of  judgment  and  discre- 
tion, and  ministerial  datsee,  sndi  as  the  con- 
struction and  repair  of  .  sewers.  With  respect 
to  the  (omin  no  action  la  nulatalnable,  and 


•n  action  Is  ^vcn  aair  for  ne^gneo  !■  fw- 
fcuTuing  sach  duties  as  are  mInuteciaL 

(SyliaboB  by  Depue,  J.) 
lippincott,  J.,  dissenting. 

Appeal  from  court  of  cbancerj. 

Bill  by  Marcos  Sayre  and  the  Marcus  Sayre 
Oompany  against  the  mayor  and  common 
oouncU  ot  the  dtj  at  Newark  and  the  board 
of  street  and  wato:  commlsaioners  of  the  dtj 
of  Newark.  Decree  for  plalntlffa  (42  AtL 
1008),  and  dfll^idaiiti  sppeaL  Berersed. 

JoaeiA  Ondt,  for  apptflanta.  Tlioinaa  K. 
UcOaiter.  Jr^  and  Bobert  H.  HoQutir,  fUr 
reapondents. 

DIXON.  J.  The  comi^ainnnt  Uarcua  Sayre 
la  the  owner,  and  the  Marcos  Sayre  Companr 
to  the  lenee,  of  land  having  a  fnmtage  oC 
abont  200  feet  on  the  west  aide  of  the  Paa> 
■ale  river,  in  the  dty  of  Newark,  where  the? 
cany  tm  the  bnalness  of  boTlng  and  aelUng 
masons'  materials.  At  that  p<^nt  and  for 
sereral  mllea  above  tbe  city,  the  tide  ebbs 
and  flows  In  the  rlTor,  and  the  rtT«  is  navl- 
cable  for  vess^s  of  oonsIderaUe  slae.  Con- 
sequently tbe  state  was  the  owner  of  tlie  bed 
of  the  rlTor  below  ordinary  bl^-water  mark, 
but  In  poranance  of  an  implied  license  from 
the  state,  growing  oot  of  the  local  oonunon 
law  of  New  Jersey,  as  declared  in  Bell  t. 
Gtough.  28  N.  J.  Law,  «24,  and  Sterais  r. 
Bailroad  Co.,  S4  N.  J.  Law,  682,  the  complain- 
ant owning  the  npland.  had  built  a  dock  in 
front  thereof,  and  thus  had  acquired  dUe  to 
so  much  of  tbe  shore  as  wab  occupied  by  tbe 
dock.  The  object  of  the  bill  of  complainant 
Is  to  restrain  the  city  of  Newai^  from  cMn- 
pleting  and  using  a  pnbUc  sewer  now  In  pro- 
cess of  eoDBfruction,  and  designed  to  empty 
Its  omtents  into  the  Passaic  river  below  low- 
water  mark,  about  66  feet  north  of  the  com- 
plainant's property.  The  ground  of  objection 
Is  that  tbe  sew^  discharged  from  the  sewer 
will  be  carried  by  tbe  tide  to  tbe  complain- 
ant's property,  and  wlU  so  infect  tbe  water 
and  air  in  the  neighborhood  as  to  impair  tbe 
comfort  and  health  of  persons  ei^iaged  on  tbe 
premises,  and  thus  lessen  tbe  valve  of  tbe 
propaty.  The  sewer  In  question  la  designed 
to  be  an  auxllfaiy  In  the  city's  irian  of  aew- 
erage.  Experience  has  shown  tbat  in  times 
of  heavy  rain  the  exlsttng  sewen  are  Inade- 
quate to  carry  off  the  water  and  sewage  that 
seek  passsge  through  them,  and  Imce  tbe 
flitby  material  Is  backed  i^p  into  tbe  streets 
and  the  cellars  of  connected  bnlldlngs.  Tbe 
object  of  the  new  sewer  Is  mainly  to  reedve 
this  soiplus  and  conduct  it  to  the  lirer,  and 
the  evidence  In  the  cause  shows  that  the  dty 
authorities  have  exerdaed  their  dlatretlott  In 
planning  the  sewer,  and  are  constmctliv  It 
with  care,  for  the  accomplishment  ol  Uiat 
purpose.  We  are  thus  twoi^bt  to  the  control- 
ling questions  in  tbe  case:  (1)  Whether  fhe 
leglshiture  has  Intended  to  autbwise  tbe  dty 
to  construct  and  use  soch  a  sewer;  (2)  wlwtfa- 
er  the  legislature  has  constitutional  power  to 
grant  sudi  antbod^;  and  (8)  wbettier  Uie 
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complalnanta,  aa  pilTato  owners  of  property 
Itlrely  to  mstaln  >ome  Inddental  damage  fnm 
the  <4>eratloii  of  tbe  aeww,  are  entitled  to 
hare  the  dty  restrained  from  exendaliig  the 
autborlty  conferred. 

Aa  to  the  first  qaestlcH);  B7  tte  original 
charter  of  Newark  la  a  cKt,  paaaed  Febmarj 
29;  1836  (P.  L.  ISSe,  p.  18S),  the  commOB 
cooBcU  were  empowered  to  pass  all  soch  or- 
dbunces  as  they  sbonld  deem  proper  for  r^ 
nlatlng  tbe  streets,  and 'Causing  common  sew- 
ers and  drains  to  be  made  In  any  part  of  the 
dtgr*  By  a  supplement  to  the  charter  passed 
Felnmry  28,  1888  (P.  L.  1838,  p.  218),  "the 
m«jor  and  comnum  conndl  of  the  dty,  to  en- 
able than  more  fully,  effectually  and  com- 
pletely to  ex^dse  the  powers  already  confer^ 
red  on  them  of  passing  all  such  ordinances  aa 
th^  shall  think  proper  and  of  ndaliv  ud 
borrowing  money  for  causing  codimon  sewers 
and  drains  to  be  made  In  any  part  of  the 
dty,"  were  authorised  and  nnpowered  to  take 
and  appropriate  to  the  use  of  tbe  dty  lUl 
such  lands,  waters,  and  streams  wHhln  and 
adjacent  to  the  said  dty  as  might  be  sultaUe 
or  necessary  to  drain  and  carry  otl  the  watv 
from  the  streets,  lanes,  alleys,  and  grounds  In 
the  dty.  This  act  makes  prorlslon  for  com- 
pensation to  the  owners  of  property  taken. 
By  another  supplement,  approved  February 
28,  1849  (P.  Jj.  1848,  p.  206),  the  dty  was 
empowered  to  cause  tiie  expense  ot  building 
sewers  to  be  assessed,  in  whole  or  In  part,  <»i 
the  owners  of  property  benefited.  This  plain- 
ly contemplates  the  conetmctloo  of  conmum 
sewers  tot  the  benefit  of  private  property. 
By  an  act  to  revise  and  amend  the  charter  of 
the  dty,  approved  March  11, 18K7  (P.  U  18(17, 
p.  116).  these  provisions  were  re^naeted  so 
far  as  they  relate  to  the  regulation  of  streets, 
the  construction  ot  sewers,  and  the  sssess- 
ment  of  tbe  expense  thereof  on  property  ben- 
dlted,  and  nothing  ther^n  contained  was  to 
Impair  or  take  away  any  right  acqidred  or 
given  by  any  former  act  This  statute  also 
expressly  empowered  the  conndl  to  provide 
fbr  the  protection  and  maintenance  of  the 
health  of  the  dty.  By  a  supplement  to  this 
act  approved  March  19,  1867  (P.  L.  18B7,  p. 
301),  the  anthulty  of  tbe  dty  to  construct 
the  sewer  In  the  Plrst  and  Second  wards  of 
the  dty,  commonly  known  as  the  "North 
Sewer,"  Is  distinctly  asserted  1^  the  leglslar 
tare.  This  sewer  was  built  to  drain  private 
property  as  well  aa  streets,  and  empties  Into 
the  Passaic  river.  A  further  supplement  ap- 
proved March  26,  1872  (P.  L.  1872,  p.  828), 
expressly  recognizee  the  authority  of  the  dty 
to  construct  sewers  In  tbe  public  streets  for 
the  draining  of  private  property  lying  along 
the  streets.  The  evidence  In  this  case  shows 
that  at  least  as  early  as  1854  the  mnnlclpal- 
tty  constructed  common  sewers  through  the 
streets,  having  their  final  outlet  In  the  Pas- 
saic river,  to  carry  off,  not  only  the  water 
and  refuse  In  the  streets,  but  also  the  sewage 
from  private  property,  and  from  that  time  to 
the  present  this  power  has  been  eratlnually 


ezadaed.  In  Stoudlnger  r.  City  of  Newark, 
28  N.  J.  Bq.  187  (A.  D.  1877),  a  bill  was  filed 
to  prevent  tiie  dty  from  constructing  what  Is 
known  as  the  "Mlllbroob  Sewer,"  which  ran 
Ctmu  High  Street,  tfaroiq:h  various  streets,  to 
tbe  Paasale  river,  and  waa  lnt«ided  to  con- 
duct Into  tlie  river  the  fonl  waters  ot  the 
MlUbrook,  and  Uie  sewage  of  (he  streets  and 
bonaes  along  Its  conrse.  Bat  Vice  Chancellor 
Van  Fleet  dedded  that  tiie  dty  had  power  to 
bolld  the  sewer,  and  fa^d  that  tbe  location 
of  sewers,  their  alie  and  capadty,  and  the 
materials  of  which  they  should  be  cocstmct- 
ed.  were  matters  which  by  the  charter  were 
committed  to  the  judgment'  of  the  munldpai 
authorities,  and  so  long  as  they  kept  within 
their  poww,  and  did  not  abuse  It.  thdr  acts 
wen  not  aabject  to  Judicial  revision.  The 
order  of  the  court  of  chancery  denying  an  In- 
junction was  affirmed  try  tills  court  (28  N.  J. 
Bq.  446),  with  a  dedaratlon  that  It  waa  not 
only  the  right,  but  the  duty,  ot  the  municipal 
authorities  10  erect  and  maintain  lUl  nece»' 
sary  sewers.  In  view  of  this  course  of  pnbUc 
conduct  on  the  part  of  the  dty,  of  tbls  series 
of  I'^^slative  enactments,  and  of  these  judl- 
dat  utterances,  we  are  Impdled  to  the  cMidn- 
slon  that  tbe  legislature  has  Intended  to  coor 
ttr  upon  the  dty  of  Newark  the  right  to  use 
tbe  Passaic  river  aa  an  outlet  tar  such  sewers 
as  the  munldpai  authorities  deem  neceseary 
for  removing  the  surplus  water  and  sewage 
of  tbe  dty  and  lis  Inhabttints. 

Tbe  next  question  la  whether  the  l^sla- 
ture  has  tbe  constitutional  power  to  confer 
such  a  right  In  Stevens  v.  Railroad  Co., 
34  N.  J.  Low,  S3Z,  Chief  Justice  Beasley,  ex- 
pressing the  opinion  of  this  court  that  tbe 
legislature  had  the  power  to  grant  landa  in 
a  navigable  river  below  high-water  mark, 
without  regard  to  the  owner  of  the  adjacent 
upland,  declared  'that  all  navigable  watm 
within  the  territorial  limits  of  the  state^  and 
the  soil  under  such  waters,  belong  in  actual 
propriety  to  the  public;  that  the  riparian 
owner,  by  the  common  law,  baa  no  peculiar 
rlghta  in  the  public  domain,  as  Inddents  ot 
his  estate;  •  •  •  that  as  a  goieral  rule, 
the  public  domain  Is  subject  altogethw  to 
tbe  control  of  the  legislature;  *  •  • 
that  unless  in  certain  particulars  protected 
by  the  federal  constltution,'the  public  rights 
In  navigable  rivers  can,  to  any  extent  be 
modified  or  absolutely  destrdyed  by  statute; 
*  *  *  that  the  dominion  of  the  legisla- 
ture over  the  jnra  pnbllca  appears  to  be  un- 
limited. By  Uils  power  they  can  be  regu- 
lated, abridged,  or  vacated."  These  explldt 
declarations  of  the  Judgment  of  this  court 
seem  to  place  beyond  question  the  power  of 
liie  legislature  to  authorise  the  munlclpall- 
tles  of  the  state  to  use  tbe  tidal  navigable 
atreams  wltbln  our  borders  for  sewerage 
purposes.  The  federal  constitution  inter- 
poees  no  obstacle  to  the  exerdae  of  such  a 
power,  provided  the  availability  of  the 
stream  for  interstate  and  foreign  commerce 
be  not  Impaired;  and,  as  no  private  pn^r^ 
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exlafei  In  mcb  waten,  then  remain  only  tha 
Jon  pnbllca,  otw  wbleb,  In  tbe  words  of  tbe 
chief  JoBtlce,  the  domlnltm  of  tbe  teglslatuia' 
appears  to  be  uoUmited.  Indeed,  the  his- 
tory of  sewers  shows  that  fnmi  time  1miii»- 
morl«l  tbe  right  to  connect  th^  with  nart- 
gable  streams  has  bett  regarded  as  part  of 
the  Jus  pubUcom.  Altboiiffb  In  England,  nn- 
tll  modern  times,  sewers  were  used  chiefly 
to  drain  lowlands  liable  to  be  submerged  by 
tide  and  rain,  and  the  streets  of  towns,  yet 
In  otiier  eooatrles  for  centuries  past,  and 
mora  receotly  in  England  and  the  United 
States,  tbey  hare  been  constracted  to  carry 
vlt  tbe  sewage  of  dw^Ungs;  and,  wboaerer 
tidal  streams  could  conTcnlently  be  reached, 
th^  have  been  employed  as  tbe  mediam  of 
discharge  to  the  sea.  Sncb  a  use  of  public 
waters  must  necessarily  entail  some  defll*- 
mient  Tbe  degree  of  pollution  to  be  permit- 
ted is  a  matter  over  which  the  legislature 
has  full  pow»  and  control.  It  therefore 
seems  clear  tiiat  in  New  Jersey  the  leglria- 
tnre  may  constltutlmiaUy  confer  on  the  mo- 
nlclpailtles  of  the  state  the  right  to  use 
tidal  streams  for  sewerage  purposes,  and 
that  in  the  proposed  construction  and  opera^ 
tion  ot  the  sewer  now  In  question  tbe  cl^ 
of  Newark  Is  within  the  limits  of  its  dele- 
gated authority. 
The  last  point  tot  conslderatim  is  Wheth- 
the  compialnants  may  restrain  the  ezei^ 
else  of  this  anthwity  because  of  the  lncid«i- 
tal  damage  which  it  will  cause  to  them  and 
their  property.  Hie  principle  laid  down  by 
tbe  supreme  court  In  Beseman  t.  Railroad 
Co.,  60  N.  J.  Law,  285,  IS  AtL  IM,  and  ap* 
proved  by  this  court  in  62  N.  J.  Law,  221,  20 
AtL  221,  disposes  of  this  i^aae  of  tiie  con- 
troversy. That  prindple  is  that  If  a  cwpo- 
ratlon,  though  private,  in  the  reasonable  ex- 
ercise of  a  franchise  lawfully  granted  to  tt 
for  a  public  purpose^  causes  an  incld»tal 
danfage  to  private  pevpextj,  such  damage  Is 
damnum  absque  Injuria.  The  principle  thus 
enunciated  la  applicable  a  fortiori  to  a  put>> 
lie  corporation.  The  same  doctrine  was  de- 
clared with  reference  to  tidal  streams  In 
Stevens  t.  Railroad  Oo.,  suira.  where  tbe 
chief  Justice  said  that,  **aB  a  guiersl  role^ 
the  public  domain  is  subject  altogether  to 
the  control  of  the  lesAslatnre,  and  that  In- 
cidental damage  reaulting  to  individuals 
from  the  exercise  of  such  ctmtrol  gives  no 
legal  claim  to  compensation.''  We  hav^ 
laierefiwe,  the  city  of  Newark,  a  public  cor- 
poratlon,  executing,  within  the  bounds  of  its 
discretion  and  with  care,  a  franchise  law* 
fully  granted  to  It  by  the  legislature  for  a 
public  purpose,  but  thereby  producing  conse- 
quential damage  to  the  complainants.  Socb 
damage  Is  a  loss  for  which  there  to  no  rem- 
edy. It  is  a  burdm  to  which  the  sufferers 
must  submit,  as  members  of  the  conununlty 
from  which  they  receive  compensatory  bene- 
dts.  There  are  decisions  In  the  courts  ot 
this  state  to  the  effect  tliat-even  negligence 
on  the  part  vC  a  pubUe  corprntlon  la  the 


performaaee  of  a  ptAUe  fosctloii,  wlu«ber 
quasi  Jadldal  or  minlstaial,  will  not  justify 
an  action  for  damages  agataut  the  oorptna' 
tloD  on  bdkalf  ct  a  povon  who  baa  sustained 
special  damages  by  reason  of  such  nm^ect 
The  exact '  purport  of  these  dectalooB,  and 
whethCT,  consistently  .wltii  ttmn,  tko  ag- 
grieved party  might  not  seek  relief  by  In- 
junction or  mandamus,  under  drenmstancee 
otbowlae  appnq^clate  to  those  means  of  re- 
dress^ we  need  not  now  CMUIder;  for  then 
Is  neither  allegation  nor  proof  oneb  aestt- 
genco  In  the  present  case.  Our  conclnsiai 
is  that  the  Intondcd  aetloa  ot  the  citr  la  law- 
ful, and  therefore  tbe  injunction  Issued  out 
of  chancery  should  be  dissolved,  and  tte  bin 
dismissed. 

DSPUBl  J.  (cuueurrii^  Hio  Passale  rlv^ 
er,  at  Newaik,  is  a  tidal  stnam.  Tbe  ebb  and 
flow  of  the  ordinair  tide  at  the  Gemre  Street 
Bridge,  near  which  the  month  ot  the  propoaed 
sewer  la  kwated,  Is  4  fset  and  9  laches.  The 
river  empties  Into  Newaik  Bay,  4^  ailles  be- 
low the  bridge.  The  ddes  extend  above  the 
«}ty  to  tbe  Dundee  dam,  about  8  atOaa  above 
ttie  bridge,  and  e  miles  above  the  city  Un& 
As  far  up  the  river  as  .Newark  the  river  Is 
navlgaMe  wttli  stwimbnets  and  veaiels  on- 
gUWd  in  the  seagfldng  trsde  -^rfth  almost  or> 
ery  port  in  the  United  States  on  tbe  Atlantic 
OMst  Above  the  dty  tbe  river  is  navigaUo 
with  steamboats  and  fsssela  of  oMisidenUe 
sise  as  fir  a«  the  Dondes  dam.  Between  the 
city  aad  the  Dsadee  4am  tte  federal  gorara- 
mmt  has  at  ttanes  e]9ended  oonsiderable 
sums  of  money  to  removing  re^  and  Mwtrae- 
tlona,  and  otberwlse  imprortng  ttaat  part 
the  i!lvsr.for  navigation.  Be^des  tbe  dty  of 
Newark,  with  Its  population  of  ZSOfioa  Inhab- 
Itanta.  PBtenoa,  wlOt  tts  pcqmlation  ot  100.- 
000,— <*ltles  with  large  manufacturing  eatab- 
llsbments,  discharging  waste  toto  the  sewers, 
and  sometimes  directly  into  the  stream.— tlie 
sewage  of  Fassai^  Rutherford,  Hontdalr. 
Orange,  East  Oraivo,  Belleville,  Aldington. 
Kearney,  Bast  Newui^-  and  Harrison  la  eap> 
ried  toto  the  ilvw.  With  such  a  maaa  oC  sew- 
age cast  Into  the  river,  the  wnten  ot  tbe 
stream  have  become  polluted  aad  fOuL  But 
this  is  aot  a  suit  by  the  attoni^  goiaal,  ex 
dBcio,  for  ttw  puipoee  of  vindicating  or  pro- 
tecting any  public  right  eomidalnantt 
ane  the  owners  ot  a  lot  of  hud  in  the  dty, 
having  a  frontage  on  the  river  of  260  feet,  on 
which  there  have  beea  erected  a  wbut  and 
dock.  The  premises  are  used  for  the  brick. 
Ume.  cement,  and  masons'  materials  bustoeaa 
A  large  part  of  the  materials  osed  to  the  busi- 
ness is  brought  there  by  boats  and  scowa, 
and  there  are  employed  dally  upon  Um  prem- 
ises from  IS  to  26  men,  eoiMed  to  tbe  bad- 
ness of  tbe  company.  Tbe  outlet  ot  the  lao- 
posed  sewer  in  the  stream  is  Just  above  tbe 
Centre  Street  Bridge,  66  feet  north  of  the 
nortberiy  line  of  the  complainants*  property 
The  suit  Is  for  the  prercQtlon  of  a  private  in- 
jury to  private  pcQperty  antliilpatod  1^  the 
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■ante  at  tiie  Uumhold  a  coiwldenllaD  of  the 
Eights  ot  tbe  states  and  of  a  riparian  owner 
who  hat  Improved  his  connection  with  tMa 
watv. 

The  titlo  to  a  tMal  stttem  below  onHnarj 
high  tide  Is  In  tbo  stats,  as  alMtdiits  owner. 
The  dedalon  of  this  oonrt  In  Bterens  t.  Rail- 
road Oo.,  84  N.  J.  lAw,  BS2,  plaoed  the  lav  of 
thla  sotaject  on  a  flnn  foundation  as  a  finaUly. 
In  tliat  ease  CRilef  Jnstloe  Beasley*  tn  deitw- 
Ing  the  opinion  of  the  conrt,  said:  **Aa  a 
general  role,  the  pnbUc  domain  Is  subject  alto- 
getber  to  die  control  of  the  leglsbtnre,  and 
laeldentel  damage  resnltliq;  to  liudlvldnids 
from  the  exercise  of  each  oontnd  glres  no 
legal  dalm  to  compensation.  The  prlndjde 
seems  nnlTersaBy  conceded  that,  unless  In 
certain  partteidan  protected  Iqr  tiie  tedwal 
eonstltntloo,  tbe  pnUle  rights  In  nsTlgable 
rims  can,  to  anr  extent,  be  modified  or  abso- 
Itrtely  destroyed  by  statute^  •  •  •  The 
dominion  of  the  I^islatnre  ora:  the  fm  pab* 
Uca  appears  to  be  unUmlted.**  This  dedslon 
was  made  in  a  case  where  the  riparian  owner 
had  nelthOT  wharf ed  out,  nor  otherwise  Im- 
proved his  connection  with  tbe  tidal  stream, 
and  consequently  had  no  property  rights  to  be 
affected  bj  the  esecatloa  ot  the  public  grant 
fha  In  qnestlon.  How  tar  the  doctrine  con- 
tained In  this  ortract  from  the  ^ef  Justlee^s 
<Vlnl(m  In  Its  unlreTss&Qr  wni  be  modified  bj 
the  fact  that  In  the  present  esse  the  com- 
plainants hsTe  constructed  a  dock  on  the  prop- 
erty U  question,  win  hereafter  be  discussed, 
fit  fnab-water  streams  the  property  in  the 
bed  of  the  stnam  Is  In  priTate  ownership, 
with  a  usnfmct  as  private  property,  subject 
to  cortaln  public  ri^ta.  From  an  early  pe- 
riod In  England  the  r^ht  of  drainage  and 
sewerage  was  regarded  as  a  pnldle  right,  and 
was  regulated  by  statute  as  early  as  Henry 
Yt  s  out  Bum.  Just  998;  S  Com.  Dig. 
"Sewers,'*  468,  In  England  and  In  this 
country  power  to  construct  and  utilize  sewers 
In  prtrate  streams  has  frequently  been  grant- 
ed by  act  of  parilament  or  act  of  the  leghOa- 
tnre.  The  right  to  derote  a  private  stream  to 
purposes  vrtilcb  are  to  a  certain  ectont  public 
uses  Is  founded  on  tbe  common-law  right  of 
the  upper  proprietors.  In  streams  ot  thla 
dass  the  rf^t  of  upper  proprietors  Is  limited 
to  the  reasonable  use  of  the  common  property. 
Hlgglns  V.  Water  Co..  86  N.  J.  Bq.  588,  548. 
"In  tidal  streams,  althoui^  tbe  Ung  has  the 
property,  the  people  have  likewise  the  use  nec- 
essary. Itex  babet  proprietom.  sed  popuhis 
habet  usnm  Ibidem  necessarlum.***  OalUs, 
Bew.  18;  Ball,  Bights  of  the  Crown.  14.  A 
right  conferred  by  the  state  to  use  Its  property 
for  sewer  purposes  Is  without  limitations  and 
qualifications  that  attach  to  the  use  (tf  private 
property  for  those  purposes. 

By  the  charter  of  the  city  of  Newark,  and 
the  supplements  thereto,  the  legislature  em- 
powered the  dty  to  construct  sewers  so  as  to 
discharge  Into  the  Fass^.  By  the  act  of 
18B1  the  power  of  the  common  coandl  In  tUs 


reqieet  was  transeaned  to  fbs  board  of  atrefet 
and  water  commlssloneni.  The  location  of 
tbe  pnqwsed  sewer,  and  Its  connection  with 
the  river  for  the  purpose  of  dttcharglng  sew- 
age therein,  were  lawful  acts,  under  competent 
municipal  anttorlty,  and  a  togltlmata  ex«else 
hy  the  of  a  right  oonferred  by  ttie  legis- 
lature. The  decision  of  this  case  must  rest, 
therefore,  on  the  legal  rules  estabUshed  for 
detennlnlog  the  liability  for  damages  to  a  ri- 
parian owner  arising  from  the  exercise  of  leg- 
islative anttority  for  sudi  nse  of  a  tidal 
stream,  and  the  conditions  under  which  the 
exercise  of  that  rit^t  will  afford  redress  to 
a  riparian  owner,  vrtio  has  Improved  his  con- 
nection witii  tidal  waters,  for  an  Injury  to 
his  property.  Oases  dted  by  the  vice  chan- 
cellor, such  as  Attorney  General  v.  Leeds 
Oorp.,  S  Ob.  App.  BBS,  and  Same  r.  Borough  of 
Krmlngbam,  4  Kay  ft  J.  628,  aAi  butanees 
when  tin  sewerage  of  a  town  was  Into  small 
brooks,  and  tbe  poDuUtm  was  tnerltable,  and 
the  property  affected  was  private  property. 
It  wm  also  be  observed  that  In  such  cases  the 
right  of  sewerage  was  under  statutes  wUdi, 
as  irin  appear  by  the  Leeds  Osse,  eonfured 
the  rigbt  to  use  the  stream  on  condition  that 
no  nuisance  was  created,  me  cases  cited 
from  the  courts  of  our  own  eonntry.  of  which 
Chapman  v.  Olty  of  Rochester,  110  N.  T.  278, 
18  N.  B.  88;  1  Ll  a  A.  296.  Kolan  t.  aty  of 
New  Britain  (Conn.)  88  Ati.  708,  707,  708,  and 
Tillage  of  Dwlgfat  v.  Hayes,  160  m.  278, 87  N. 
B.  218,  are  types,  are  also  cases  of  drains 
Into  BnuU  streama  la  these  cases  tiie  wa^ 
ters  affect«d  were  private  waters,  and  the 
appropriation  of  them  for  public  sewer^ 
far  exceeded  tiie  reasonable  use,  such  as  de- 
termines tbe  rights  of  upper  and  lower  pro- 
prietors on  private  streams,  and  the  Injury 
was  such  as  amounted  to  a  palpable  Invasion 
of  private  prcq>er^,  and  justifiable  tuly  under 
the  right  of  eminent  domain,  on  Just  compen- 
sation.- Water-power  Oo.  t.  Kaff,  86  K.  3. 
lAw,  886;  Noliu  V.  Olty  of  New  Britatai,  «n- 
pra.  Selfert  v.  Ony  of  Brooklyn.  101  N.  T. 
186,  4  N.  B.  821,  was  an  action  for  damages 
caused  1^  the  Insuflldaicy  of  tiie  sewerage 
system  to  carry  off  the  sewage,  whereby  It 
was  forced  through  a  manhtde,  and  Inundated 
the  plaintilTa  premises.  Oases  coming  nndtf 
the  above  '  classlflcatiMis  are  luappllcable 
to  tbls  litigation.  These  are  the  decMons  «t 
which  the  vice  tibaaet/Bor  icsta  Us  Judgmoit 
Tbey  cumot  rule  tills  case,  for  the  reason  that 
the  right  of  sewerage  Into  private  waters  rests 
npott  principles  dlfferebt  from  those  which 
prevail  where  tiie  sewerage  Is  Into  public 
waters. 

By  tbe  law  <rf  this  state,  a  riparian  owner 
has  no  property  In  the  land  by  reason  of  his 
adjacency  to  tidal  waters,  while  It  remalna 
under  water.  Tbe  Intihoate  tight  whldi  the 
owner  of  the  upland  has  to  acquire  an  ex- 
clusive right  to  tbe  property  by  wharflng  out 
or  otherwise  Improving  the  eanoe  gives  blm  no 
property  in  ttie  land  while  it  remains  under 
water.  State  v.  Mayor,  etc,  of  Jersey  aty, 


Digitized  by  Google 


990 


45  ATLANTIC 


BBPOBTBR. 


QL3. 


30  N.  J.  Lbw,  635;  Stmrt  t.  Fitcb.  81  N.  J. 
IjKWp  1&  Sodk  wu  th6  title  under  dlscns- 
bI«i  In  Steveiu  t.  Railroad  Co^  supra,  to 
which  the  ezpresBlon  ot  the  chief  Justice,  that 
Inddental  damaces  resulting  to  Indirldnals 
from  the  exercise  of  legislative  ccmtrol  glres 
DO  l^al  dalffl  to  compensation,  was  applied. 
At  common  lav  the  right  fit  the  owner  of 
lands  along  the  shore  of  tidal  waters  extend- 
ed only  to  Mdlnacy  high  mter;  bnt  in  this 
state  sach  owner  may  extend  his  ImproTe- 
ments  by  wharves  and  other  ImproTements  to 
tiie  low  mi.ter.  Sach  was  declared  to  be  the 
law  In,  this  state  before  the  adoption  of  any 
ot  the  statutes  regulating  riparian  rights,  and 
Is  attributed  to  what  has  been  called  "local 
usage"  or  "local  common  law."  But  by  the 
common  law  of  England  and  the  local  com- 
mon law  of  this  state  the  owner  of  rlpanlan 
lands  acqtilres  a  property  In  his  reclama- 
tions by  wharfing  out  or  otherwise  Improving, 
and  the  state  cannot  appropriate  the  shore  so 
recovered  to  public  use,  without  adequate 
compensation.  ConsequenUy,  for  any  Inva- 
slon  ot  bis  property,  or  use  of  It  without  law- 
ful authority,  such  owner  Is  entitled  to  the 
same  remedies  as  the  owner  of  property  Is  en- 
titled to  under  the  general  law  of  the  state. 
Among  the  rights  of  a  riparian  owner  who 
has  made  bis  Improrements  between  high  and 
low  water  mark  Is  the  right  to  the  use  of  bts 
Wbxtt.  and  of  access  to  the  nav^able  waters. 
In  Lyon  v.  Fishmongers*  Co.,  decided  In  the 
house  of  lords,  and  considered,  not  only  in 
England,  but  In  this  country,  as  the  leading 
authority  on  the  subject  of  the  right  at  com- 
mon law  of  a  riparian  owner  wbo  has  im[ffOT* 
ed  and  wharf  ed  out  on  .  the  bank  ot  tbe 
stream.  Lord  Calms  used  this  language:  *MDn- 
guestlonably  the  owner  of  a  wharf  on  the 
river  bank  has^  like  every  other  subject  of 
the  realm,  the  right  of  navl^tlng  the  river, 
aa  one  of  the  public.  This,  however.  Is  not  a 
rl^t  coming  to  him  qua  owner  or  occupier  of 
any  landa  on  the  bank,  nor  Is  It  a  right  which 
per  se  be  enjoys  In  a  manner  different  from 
any  other  member  of  the  public.  But.  when 
this  right  of  navigation  Is  connected  with  an 
exclusive  access  to  and  from  a  particular 
wharf.  It  assumes  a  very  different  character. 
It  ceases  to  be  a  right  held  In  common  with 
the  rest  of  the  public  for  other  members  of 
the  pDbllc  have  no  access  to  or  from  the 
river  at  the  particular  place;  and  It  becomes 
a  form  of  enjoyment  of  the  land,  and  ot  the 
tlvep  In  connection  with  the  land,  the  dls- 
tnrfoance  of  which  may  be  vindicated  In  dam- 
ages by  an  action,  or  restrained  by  an  In- 
junction." 1  App.  Gas.  662,  671.  This  doc- 
trine of  the  common  law  In  this  respect  has 
bera  affirmed  as  the  taw  of  this  state.  In 
Goa^  T.  BeU,  wbidi  established  the  law  of 
this  state  aa  a  flnallty.  tiie  action  was  in  tres- 
pass quare  dausum  tngHt,  The  defendant 
pleaded  Ilberum  tenementnm.  The  plaintiff 
made  titie  under  a  deed  from  the  heirs  of 
Oolea  for  the  upland  adjoining  Harslmni 
Oare,  abora  Ugh  watei;'  Oolea  ao^ulred  title 


In  1804.  and  was  the  undisputed  owner  ot  the 

soil  bounded  1^  ttie  rtrer.  Hie  defendant 
made  title  under  a  survey  by  the  iwoprietiHS 
of  Bast  Jers^  to  Bondlnot.  dated  May 
1802,  for  6S^  acres  of  land  then  lying  entiia- 
ly  bdow  ordinary  high  water  In  Etarslmas 
Bay.  Boudlnot,  January  2,  1804^  conveyed 
to  Bndd.  in  fee,  the  same  landa.  November 
8,  1886.  an  act  of  the  teglslatare  was  paand 
vesting  in  Budd  aU  the  right  and  titie  of  the 
state  of  New  Jersey  to  the  lands  whl<^  had 
been  surveyed  to  Bondlnot,  and  conveyed  to 
htm  by  Boudlnot  P.  L.  1836,  p.  IS.  The 
grant  of  tiie  state  to  Budd  was  for  lands  en- 
tirely under  water,  and  the  right  of  the  state 
to  make  su<A  a  grant,  Independmtly  ot  con- 
siderations hereafter  mentioned,  was  undis- 
puted. The  question  was  whether  the  tiUe 
so  granted  was  valid  as  against  the  Coles  ti- 
tle. It  ai^ared  In  tin  case  that  aa  earlj 
as  1814  er  1816  Ooles  commenced  the  erec- 
tion of  a  wharf  extending  fr<Hn  his  own  land 
towards  the  channel  of  the  river,  a  distance 
of  over  1,000  feet,  which  was  comideted  be- 
fore the  passage  of  the  act  of  lS36u  He  alao 
reclaimed  a  part  of  the  mud  flats  In  Cnnit 
of  bis  land,  Ijrlng  between  high  and  low  wa- 
ter, by  filling  In  with  earth,  and  raising  them 
above  the  level  of  the  tide.  At  the  time  of 
the  passage  ot  the  act  the  place  where  tiie 
trespaas  was  committed  was  not  subject  to 
the  flow  and  reflow  of  the  tide.  It  was  ad- 
mitted, as  was  stated  Chief  Jnstice  Green, 
that  wlthtn  the  bouadariea  of  the  grant,  the 
legislature  had  poww  to  make  It,  and  tbe 
question  for  decision  waa  whether  tbe  title 
to  the  locus  in  quo  was  In  the  state  at  the 
time  of  the  passage  of  the  act  After  an  ex- 
haustive oaminatlon  of  prior  decisions  In  this 
state,  the  chief  justice  expressed  his  condn- 
slons  that  "the  titie  of  tbe  state  extends,  as 
at  common  law,  to  high-water  mark,  bat  It  Is 
to  high-water  mark  aa  It  actnally  exists. 
Where  the  waters  have  receded  by  allvvton, 
or  by  the  labor  of  the  adjoining  proi«letor, 
the  title  of  tbe  state  does  not  extend  beyond 
the  actoal  high-water  line.  That  any  en- 
croachment upon  the  shore  or  other  part  ot 
the  public  domain  may  at  all  times  be  re- 
stricted and  controlled  by  legation  is  admit- 
ted. That  any  erection  prejudicial  to  the 
common  rights  of  navigation  or  fishery  may 
be  abated  la  not  denied.  Bnt  in  tbe  aba^ice 
of  such  le^slative  restriction,  wbme  no  nnf- 
sance  Is  created,  the  riparian  pn^rietor  may 
appropriate  tbe  shore  between  high  and  low 
water  mark  to  his  own  use.**  He  adds: 
"The  enstom  of  making  sndi  approprlatlan, 
long  enjoyed  and  nnlveEsally  acquiesced  in, 
constitutes  a  local  enomon  law.  which  tUs 
court  will  recognise,  and  which  it  would  be 
alike  nnsafe  and  unwise  to  disregard.'*  Hie 
chief  justice  then  expressed  Us  opinion  (whidi 
was  concurred  In  by  the  coorO  that  Um  act 
of  18B8  did  and  could  convey  to  Bndd  no  title 
to  the  soil  from  which  the  flow  and  TeHav  of 
the  tide  had  been  excluded  by  the  bn^rove- 
ments  itf  tills  riparian  owners  at  tbe  time  of 


Digitized  by  Google 


MATOB,  BTO.  OF  GITZ 


or  MBWABE  T.  8A.rBB. 


991 


the  passage  of  the  act,  and  Jodgment  waa 

given  for  the  plaintiff.  The  judgment  of  the 
supreme  court  wa«  affirmed  In  the  court  of  er- 
rors and  appeals,  and  bj  these  dedslons  the 
law  was  settled  In  this  state  that  If  the  own- 
er of  land  boonded  bj  the  shore  upon  tide 
water  make  improvements  apon  or  reclaim 
the  shore  adjoining  his  lands,  the  part  ot  the 
shore  so  Improved  or  reclaimed  belongs  to 
him,  and  cannot  be  granted  by  the  state.  22 
N.  J.  Law,  441;  23  N.  3.  Imw,  634.  In  a  sub- 
sequent case  Oblef  Jostloe  Qreen,  In  referring 
to  the  decision  of  Gougb  r.  Bell,  used  this  lan- 
guage: "By  the  common  law  of  this  state, 
wharves  erected  hj  the  shore  owner  below 
tide,  and  within  the  limits  of  the  Jus  publi- 
cum, vest  In  the  shore  owaet.  It  was  so 
held  by  all  the  court  In  Oooi^  v.  Bell.  The 
Judges,  it  la  tme^  differed  as  to  the  founda- 
tion and  nature  of  the  right  of  the  shore  own- 
er; bat  all  agreed  that,  when  the  land  was 
reclaimed  ot  the  wharf  erected  by  the  tadt 
or  express  consent  *ot  the  legislature,  It  be- 
came private  property,  and  devested  of  Its 
public  character.  And  the  owner  has  the 
same  absolute  dominion  over  It— the  same  ex- 
clusive right  of  wjoyment  In  it— that  he  baa 
In  and  over  private  property."  O'Neill  v.  An- 
nett  27  N.  J.  Law,  290,  293.  In  Keyport  & 
M.  P.  Steamboat  Go.  v.  Farmers'  Transp.  Oo., 
Chief  Justice  Beasiey,  delivering  the  opinion 
of  this  court,'  used  this  language:  "It  has  al- 
ready been  conclusively  settled  by  Judicial  de- 
cisions In  this  state  that  after  such  landown- 
er has  reclaimed  from  the  dominion  of  the 
water  the  land  along  hla  front,  even  beyond 
low-water  mark,  his  title  to  such  portion  thus 
reclaimed  becomes  vested  and  indefeasible, 
except  BO  far  as  It,  In  ctnnmon  with  all  other 
property,  is  subject  to  the  state's  eminent  do- 
main." 18  N.  J.  Eq.  511,  616.  And  In  the 
Stevens  Case  Chief  Jnstice  Beasiey,  referring 
to  Gougb  V.  Bell,  remarked  that  the  final  de- 
cision In  that  case  was  a  concurrence  In  the 
views  expressed  by  Chief  Jnstice  Green  in  his 
opinion  delivered  In  the  supreme  court,  and  he 
declared  that  the  exlstmce  and  legality  of  the 
usage  which  conferred  on  the  riparian  owner 
the  right  to  extend  his  lands  by  artificial 
means  below  the  line  of  high  water  was  rea 
adjudlcata  in  this  state.  34  N.  J.  Law.  545. 
Property  In  a  wharf  or  dock  on  a  navigable 
stream  consists  in  the  ability  of  the  owner  to 
use  the  structure  In  connection  with  the  nav- 
igable water. 

The  problem  for  solution,  then,  Is  the  con- 
sideration of  the  scope  of  the  legislative  au- 
thority granted  to  the  city  to  connect  Ita 
sewers  with  the  Passaic,  In  respect  to  the 
rights  of  a  riparian  owner  who  has  Improv* 
ed  and  acquired  a  property  In  bis  improve- 
ments by  reclaiming  and  wharfing  out  I 
am  nnwilllng  to  assent,  even  sub  sUentlo,  to 
the  proposition  that  under  our  law  the  city 
of  Newark  may  vent  Its  sewage  Into  the 
river  ad  libitum,  to  the  destruction  of 
wharves  and  docks  on  the  Passaic  of  great 
value  and  of  incalculable  public  benefit, 


wltboot  the  owners  of  such  property  being 
entitled  to  a  remedy  bj  action  or  otherwise. 
Such,  in  my  Judgment,  Is  not  the  law  of  this 
state.  The  evidence  in  this  case  shows  that 
the  complainants  have  sustained  a  serloiu 
Injury  by  the  dlschaive  of  earth  and  aewage 
into  the  streams  from  the  city  sewer  at  Bal- 
lantlne'B  dfkck,  which  was  carried  by  the 
water  to  and  In  front  of  the  complainants' 
do<A— that  the  complainants'  dock  has  there- 
by been  filled  up  from  year  to  year  by  the 
refuse  coming  down  from  the  sewer,  so  that 
occasionally  the  dock  bad  to  be  dredged  out 
The  gravamen  of  the  complaint  In  this  bill 
Is  the  apprehension  of  the  same  or  greater 
injury  In  that  respect  by  the  opening  of  the 
proposed  sewer  nearer  to  their  property. 
The  injury  complained  of  and  apprehended 
ta  purely  an  Injury  to  private  property.  In 
which  the  public  is  in  no  sense  concerned. 
For  such  an  Injury,  done  without  legislative 
sanction,  an  action  will  lie.  The  city  Justi- 
fies under  the  power  conferred  on  It  by  the 
legislature.  The  Issue  In  this  case  presents 
the  construction  and  'effect  of  the  powers 
granted  by  the  legislature  to  the  city  for 
the  use  of  the  Passaic  for  sewerage,  with 
respect  to  injuries  sustained  by  the  owners 
of  Improved  riparian  property,  for  which, 
without  competent  legislative  authority,  an 
action  or  Injunction  might  be  maintained. 
The  legal  rules  that  control  where  an  Injury 
to  private  property  Is  occasioned  In  the 
course  of  the  exercise  of  legislative  author- 
ity were  adjudged  In  Beseman  r.  Railroad 
Co.,  60  N.  J.  lAW,  235,  13  AO.  164,  affirmed 
in  this  court  in  52  N.  J.  Law,  221.  20  Ati. 
22L  The  suit  was  brought  by  an  owner  of 
property  adjacent  to  the  tracks  of  the  com- 
pany's railroad,  ailing  an  injury  from  the 
use  of  the  company's  track  for  the  passage 
of  locomotives  and  cars  in  the  transporta- 
tion of  cattie,  sheep,  swine,  manure,  and 
other  freight  so  as  to  render  his  dwelling 
bouses  unfit  for  habitation,  and  wrongfully 
allowing  ita  cars  loaded  with  such  freight 
both  in  the  daytime  and  at  all  hours  of  the' 
night  to  stand  upon  said  track,  emitting  noi- 
some odors,  ete.,  and  shifting  and  distribut- 
ing its  cars,  and  blowing  the  wblsties  of  Ite 
locomotives,  and  causing  great  and  unusnal 
noises,  etc.,  and  Jarring  the  doors-  and  wails  of 
said  dwelling  houses,  eto.,  whereby,  eto.  To 
the  declaration  the  defendant  pleaded  its  char^ 
tered  right  to  build  a  railroad,  and  that  It 
used  the  same  In  the  prosecution  of  Ita  bnal- 
ncBB  as  a  common  carrier  of  passengers  and 
freight  as  It  lawfully  might  do,  and  did 
thereby  necessarily  create  some  smells  and 
some  noises,  and  did  necessarily  shift  and 
distribute  Ite  cars,  and  did  necessarily  trans- 
port thereon  cattie,  sheep,  swine,  manure, 
and  other  freight,  as  it  lawfully  might  do, 
without  that  ete.  This  plea  was  demurred 
to,  and  the  chief  Justice,  in  sustaining  the 
plea,  placed  his  opinion  on  tbe  stable  ground 
that  the  franchises  granted  to  the  defendant 
legalised  tbe  numing  ftf  tnlne  and  the  trans- 
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portetlai  of  freight  by  tb»  eomptnj,  uO. 
the  acts  complained  of  being  themBelves  law- 
ful, those  Inddentai  Injuries  which  neceft- 
sEElly  and  unavoidably  resulted  from  the 
exercise  of  leglsIatlTe  authority,  if  prosecut- 
ed In  all  respects  with  care  and  skill,  were 
damnum  absque  injuria.  It  will  be  obsor* 
ed  that  the  chief  Justice  In  the  decision  of 
tills  case  qualified  the  doctrine  on  which  the 
3ter«ia  Case  was  decided,  and  limited  the 
Immunity  of  such  public  body  from  liability 
for  damages  resulting  to  IndlTldnals  from 
the  exercise  of  leglslatlre  control  to  those  in- 
cidental Injuries  which  necessarily  and  un- 
avoidably result  from  the  exercise  of  legi»- 
latlTe  authority,  and  added  a  condition  that 
the  franchises  granted  should  be  exercised 
with  due  care  and  skllL  The  difference  In 
this  respect  between  the  decisions  In  the 
two  cases  was  eminently  proper.  In  the 
first  case  the  chief  Justice  was  dealing  with 
the  right  of  a  riparian  owner  who  had  ac- 
quired no  property  by  Improving  his  connec- 
tion with  the  tidal  stream,  and  In  the  other 
case  the  Injury  was  to  an  owner  of  adjacent 
lands  whose  property  was  affected  In  the 
exercise  of  pubUc  franchises  under  l^sla>> 
tire  authority. 

The  doctrine  adjudged  In  the  Beseman 
Case  accords  with  the  declalons  of  the  Eng- 
lish courts.  Vaughan  v.  Railway  Co.,  5 
HurL  &  N.  670;  Railway  Co.  r.  Brand,  L. 
R.  4  H.  L.  171;  Railway  Co.  v.  Truman,  11 
▲pp.  Ca&  46.  In  these  cases  the  Injuries, 
the  subject  of  suit,  were  such  as  resulted 
from  the  operation  of  railways  under  Ieglft> 
latlve  authority,  and  It  was  held  that  an  ac- 
tion would  not  lie  for  damage  necessarily 
resulting  from  the  exercise  of  the  powus  of 
an  act  of  parliament;  that  a  cause  of  ac- 
tion could  arise  only  from  negligence  In  the 
execution  of  the  statutory  powers.  These 
decisions  were  made  upon  statutory  powers 
granted  to  prlTSte  corporations  in  the  exer- 
cise of  public  franchises  for  their  own  emol- 
ument The  legal  rule  thus  established  has 
greater  support  In  reason  and  in  public  pol- 
icy with  respect  to  municipal  bodies  upon 
which  devolve  the  dnty  of  providing  sewers 
for  the  health  and  comfort  ol  the  Inhabit- 
ants. It  was  applied  to  the  construction 
and  operation  of  a  sewer  bulit  and  managed 
by  a  public  body  under  statutory  authority, 
and  held  that  it  was  a  public  body  acting  In 
the  discharge  of  a  public  duty,  and,  as  that 
which  happened  was  only  the  inevitable  re- 
sult of  what  parliament  had  authorized  them 
to  do,  they  were  not  liable.  Dixon  v.  Board 
of  Works,  7  Q.  B.  Dlv.  4ia  In  Geddls  T. 
Proprietors  of  Bann  Reservoir,  the  defmd- 
ants  were  Incorporated  by  statute  to  make 
and  maintain  by  means  of  a  reservoir  a  con- 
stant water  supply  for  owners  of  mills  sit- 
uate on  the  river  Bann.  To  dd  this  they  had 
power  to  collect  waters  Into  a  reservoir, 
from  which  water  was  from  time  to  time  to 
be  sent  down  to  the  rlvor  through  a  channel 
In  a  stream  caUed  **Mnddock,"  and  they  bad 


power  to  maliilaSB,  wldoi,   deepen,  and 

(deanse  pn^r  channels  and  water  courses, 
etc.  The  plaintiff's  property  was  Injured  by 
flooding,  as  the  result  of  the  defendants  per- 
mitting to  pour  down  Uirough  the  channel 
of  the  Muddock  more  water  than  It  would 
hold.  In  the  house  of  lords  It  was  held  that 
tbe  plaintiff  was  entitled  to  recover  in  an 
action  for  damages,  on  the  ground  that  the 
defendants,  having  power  to  widen  and  de^ 
en  the  channel  of  the  Muddock  suIQcIently 
to  contain  the  water,  were  bound  to  do  so 
before  sending  the  water  down.  Lord 
Blackburn,  in  his  opinion,  states  the  princi- 
ple in  these  words:  "^t  Is  now  thoroughly 
well  established  that  no  action  wlU  He  for 
dcdng  that  which  the  l^elature  has  autfaw^- 
ized,  If  It  be  done  without  negligence,  al- 
though It  does  occasion  damage  to  any  one, 
but  an  action  does  lie  for  doing  that  which 
the  legislature  has  authorised,  if  It  be  done 
negligently.  And  I  think  that  If  by  a  rea- 
sonable exercise  of  the  pbwm  either  given 
by  statute  to  the  promoters,  or  which  they 
have  at  common  law.  the  damage  could  b« 
prevented.  It  Is,  within  this  rule,  negligence 
not  to  make  such  reasonable  exercise  of 
their  powers.'*   Z  App.  Cas.  430,  435. 

The  principle  adjudged  In  the  Beseman  Case 
was  spiled  by  the  supreme  court  of  the  Unit- 
ed States  under  circumstances  Identical  wltb 
those  In  this  case.  City  of  Bostui  r.  Lecraw. 
17  How.  426,  437,  15  L.  Ed.  118;  Richardson 
V.  City  of  Boston,  10  How.  263.  270,  15  L. 
Ed.  639.  These  two  declalons  were  upon  the 
same  facts,  and  in  relation  to  the  same  prop- 
erty. The  city  had  power  by  statute  to  omi- 
struct  its  sewers  Into  tide  water,  and  the 
owner  had  erected  a  wharf  on  adjoining  prop- 
erty.  The  first  case  was  by  the  tenant  in 
possession;  the  other,  by  the  owner.  In  the 
first  case  it  was  held  that  an  lujuiy  to  the 
wharf  arising  from  the  construction  of  tbe 
owner  Into  tide  water  was  damnum  absque 
Injuria;  but  in  the  second  case  It  was  held 
that  if  the  drain  constructed  by  the  cltr  was 
not  carried  out  sufficiently  to  discharge  its 
contents  so  as  te  be  swept  off  by  the  tides, 
but  caused  an  accumulation  of  matter  at  the 
outer  end  of  the  plaintiff's  wharves.  In  so 
much  that  vessels  could  not  approach  with  the 
same  d^th  of  water  as  formerly,  that  was  an 
Injury  to  the  plaintiff  for  which  he  was  en- 
titled to  recover.  The  use  of  the  Passaic  river 
by  the  city  as  an  outlet  for  Its  sewen  be\ag 
lawful,  such  Incidental  Injuries  as  necessarily 
and  unavoidably  result  from  the  exercise  of 
such  legislative  authorl^  are  damnum  abs- 
que injuria;  but  fon-  Injuries  arising  frtm  neg- 
ligence the  city,  being  without  the  protection 
of  legislative  authority.  Is  responsible  therefor 
to  the  owners  of  Improved  riparian  property. 
For  it  will  be  observed  that  the  legal  rule 
which  exempts  public  bodies  from  Itablll^ 
to  pay  damages  for  Injuries  to  private  pn^ 
erty  applies  only  to  those  incidental  Injuries 
which  necessarily  and  unavoidably  result  from 
the  exercise  of  tbe  legfdatlve  authority.  The 
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city  justifies' ODdw  tbe  poww  contained  In  Its 
charter,  in  Its  answer'  It  describes  the  aa- 
■traotion  and  nae  oC  the  proposed  sewer  as  the 
best  plan  that  could  be  deTtoed,  \xy  rentUa- 
tioa  and  otherwise,  to  preTcat  the  renting  of 
fermented  and  foul  sewage  Into  the  river,  the 
location  and  nse  of  the  sewer,  etc.,  with  great 
particularity.  The  answer  of  the  city  to  the 
bin  of  comEdalnt,  as  a  jnstlflcatlon,  ooefonns 
in  principle  to  the  plea  te  lhe  Besecnan  Case. 
These  aTermenta  present  an  Jsspe  for  ded- 
fticffi  In  this  eas^-4n  fact,  the  real  tsene  on 
whl<A  this  litigation  should  be  disposed  of. 
An  answer  Justifying  under  the  city  charter, 
which  authorized  the  to  connect  lis  sew- 
ers with  the  Passaic  without  vueh  avermentB 
as  are  contained  In  this  fui8w«r,  with  zei^ect 
to  the  location,  constnictlon,  and  use  of  this 
sewer,  wotUd  hare  been  loq^arfect,  and.  would 
be  struck  oat.  And,  w  the  testimony  taken, 
EHTMnineDce  was  given  to  eyMenoe  oi^ana- 
tory  of  the  location,  mode  of  construction,  and 
adaptability  of  the  proposed  sewer  to  lessen 
the  injury  to  private  property  that  might  be 
affected  by  the  sewerage.  By  the  evidence  It 
appears  that  the  sewer  proposed  to  be  con- 
a^octed  Isy  the  dty  Is  4.347  feet  In  length, 
with  an  opening  Into  the  Passaic  6  feet  In 
diamet^p  and  extending  below  low- water 
mark.  It  ext^ids  into  sewer  districts  Noa. 
5  and  6  of  the  dty.  District  No.  5  embraces 
an  area  at  22S  acres,  and  tlie  sewer  now  in 
that  district  is  discharged  Into  the  Passaic 
at  Ballantlne's  dock.  2S4  feet  north  of  the 
complainant^  property.  Dlstrlct.No.  6  embra- 
ces Cfi2  aerea,  and'  the  sewer  now  la  that  dla- 
trlct  Is  discharged  through  Mai^et  street  into 
the  Pasaaic  at  the  city  dock,  2,000  feet  south 
of  ttie  complainants'  propert7<  Into  the  pro- 
posed .sewer  will  drain  295  acres  In  a  thickly- 
populated  porUon  .of  the  dty,  havlog  a  pogn- 
latkm  estimated  at  20,000.  The  necessity  for 
this  sewer  arises  from  the  fact  that  the  sew- 
erage, In  thase  two  districts  h^a  become  lur 
adequate,  because  of  the  increaae  of  storm 
water,  and  a  nnlsanoe  ww^  created  by  the 
overflow  of  tike  sewers  In  -  times  of  heavy 
rains,  Ufting  off  the  covers  of  the  manliotea, 
and  discharging  sewage  Into  the  streets  and 
flooding  the  cellais.  The  proposed  sewer  was 
designed  as  a  means  of  relief.  Upon  the 
construction  of  this  sewer,  it  is  not  prt^osed 
to  dtq)eQse  with  the  sewers  that  are  now  In 
eixlstence-  in  these  districts.  The  sewer  be- 
Kins  bi-  ArlingtiMi .  street,  near  the  Market 
street  sewer,  crosses  sewers  that  are  connect- 
ed with  the  sewer  system  emptying  Into  the 
Passaic  at  the  city  dock  and  at  Ballantlne's 
dock,  and  Is  adapted  to  carry  off  storm  water, 
which  would  accumulate  at  the  time  of  severe 
rains.  Necessarily  It  would  take  iq>  some  part 
of  the  house  sewage.  Otherwise  than  reliev- 
ing ttiat  imrtlon  of  the  dty  that  was  flooded 
at  times  of  severe  rains  from  the  overflow 
ot  water,  the  proposed  sewer  did  not  Increase 
the  sewage  carried  Into  the  river  by  the  sew- 
ers already  in  existence.  The  separation  of 
the  fluids  in  sewage  from  llie  solid  matter  ajf- 
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pears ;  to  be  a  step  In  the  right  dlrectloo. 
The  plan  for  construction  provides  for  ventJ- 
lated  manhole*  every  200  feet,  for  the  pur- 
pose of  relieving  the  sewer  from  the  evolved 
gases,  and  the  delivery  of  the  sewage  at  the 
mouth  irf  the  sewer,  as  far  as  possible.  In  an 
mifermeated  state.  This  method  (tf  construct- 
ing sewers  is  of  recent  adoption.  The  testi- 
mony of  the  witnesses  who  are  experts  on  the 
subject  makes  It  dear  ttiat  a  sewer  coostruct- 
ed  with  such  ventUatton  as  the  sewage  pro- 
ceeds from  the  iotake  to  the  ouUet  will  re- 
lieve the  outl^  in  a  great  measure,  from  the 
foal  gases  usually  discharged.  Mr.  Sdta^er, 
a  witness  called  by  the  complainants,  says 
that  perforated  covers  placed  over  the  man- 
holes would  prevent  deccHnposiUon.  by  admit- 
ting freA  air  and  causing  the  interior  of  the 
sewer  to  be  kept  cooler,  and  less  liable  to  be 
In  a  condltim  for  decomposition  to  take  place. 
Therefore  the  sewage  would  be  deposited  at 
the  outlet  more  freely  in  Its  natural  state. 
Dr.  DIsbrorw  testifies::  "There  is  no  dangsr 
from  sewerage  pplson  if  the  sewage  is  active. 
As  long  as  it  flows  with  plenty  of  ventUar 
tioD,  there  is  no  danger  whatevw.  If  the 
ventllatioa  were  every  two  hundred  feet, 
enough  oxygen  would  be  supplied  to  dilute 
the  gas  suffldently  for  its  complete  oxidatlop 
or  burning  up,  and  would  be  the  only  scien- 
tific way  to  construct  a  sewer.  If  it  were  sc 
constructed,  there  could  not  be  at  the  point  of 
discharge  any  obnoxioua  odors  or  gases  that 
would  be  Injurious  or  affect  any  one."  Dr. 
Wallace  says:  "The  sewer  is  to  be  construct- 
ed with  perforated  manholes.  With  these, 
any  gases  which  m^ht  arise  through  decom- 
position would  be  liberated.  There  would  not 
be  mndi  smell  at  poiut  of  discharge.  Oas 
would  not  be  liberated  lH  the  discharge  wss 
below  the  surface  of  the  river,  as  it  would 
if  it  drc^ped  down  Into  the  river."  EmeSt  . 
Adams  says:  "The  perforated  tops  In  sewers 
hdp  to  create  a  current  of  air,  and  are  coa- 
sldered  to  be  the  only  method,  or  one  trf  the 
best  methods,  to  ventilate  sewers."  It  Is  a 
fair  deduction  from  the  evidence  with  respe<^ 
to  ventllathm  in  the  coarse  of  the  sewer  that 
the  emission  of  foul  gases  In  the  other  sew- 
ers, such  as  that  at  Bailantlne's  dock  and  the 
city  dock  sewer,  was  probably  due  to  the  fact 
that  the  sewage  was  not  subjected  to  the  ven- 
tilating process  in  Its  passage  to  the  riven 

For  the  purpose  of  determining  what  aets 
of  a  city  In  the  constmctlim  and  use  <tf  Its 
sewers  are  or  are'  not  actionable,  the  distinc- 
tion Is  between  the  duties  of  a  municipality 
which  are  Judicial  or  quasi  Judicial,  and  those 
which  are  mInisteriaL  With  respect  to  the 
former  no  action  Is  maintainable,  and  a  rem- 
edy action  la  given  only  for  negligence  In 
perfonnlng  such  duties  as- are  mtaist«iaL  In 
.  Atwood  V.  Olty  of  Bangor.  83  Me.  S82,  22  Atl. 
466,  the  action  was  to  recover  damages  foi 
the  unlawful  location,  construction,  and  main- 
tenance of  a  sewer  below  low-water  mark  in 
the  Penobscot  river,  whereby  the  plaintiff's 
dock  was  rendered  less  valuable^  1^  reason  ol 
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the  liability  of  Tessels  to  ground  oo  the  end 
of  tbe  sewer,  and  on  the  sediment  flowing  oat 
of  It '  It  was  held  by  the  coort  that  the  dty 
had  ft  right  to  extend  Its  sewer  across  the 
flats  of  the  rlrer  to  a  point  below  low-water 
mark;  that,  in  the  performance  of  Its  dnty 
to  the  public  In  locating  sewers  for  the  drain- 
age of  the  city,  the  dty  council  acted  Jndl- 
claUy,  and  for  that  Judicial  act  tbe  dty  was 
under  no  common-law  liability,  bnt.  If  the  con> 
Btmctlon  was  Impn^rly  and  nnsklllfnily 
made  It  was  a  ministerial  act,  for  whldi  tbe 
city  might  be  made  liable  to  any  party  injured 
thereby.  The  same  distinction  between  the 
duties  of  municipal  authorities  with  respect 
to  acts  that  are  of  a  quasi  Jndldal  nature,  In- 
v<^Tlng  tbe  exerdse  of  Judgment  and  discre- 
tion, and  depending  upon  consideration  b  af- 
fecting the  public  heailii  and  general  con- 
venience throughout  an  extensive  territory, 
and  ministerial  duties,  nicb  as  the  construc- 
tion and  repair  of  sewers,  was  adopted  In  the 
supreme  court  of  the  United  States  In  John- 
ston T.  District  of  Columbia,  118  TT.  S.  19,  6 
Sup.  Ct  923,  80  L.  Ed.  76.  To  the  same  ef- 
fect are  Morse  t.  dty  of  Worcester,  139  Mass. 
889,  2  N.  E.  694;  Child  t.  City  of  Boston.  4 
Allen.  41;  Franklin  Wharf  Co.  t.  City  of 
Portland,  67  Me.  46;  Lynch  t.  Mayor,  etc.,  76 
N.  Y.  60;  and  Clark  t.  Peckham,  10  R.  I.  36. 

The  complainants  bare  no  cause  of  com- 
plaint that  the  outlet  ot  this  sewer  is  nearer 
their  property  than  the  sewers  already  In  the 
river.  The  location  of  tbe  outlet  of  a  public 
sewer  Is  necessarily  committed  to  the  discre- 
tion of  the  public  authorities.  The  proper 
place  for  such  location  is  determined  by  pub- 
lic necessity  and  convenience,  and  the  decIslMi 
of  the  munldpal  authorities  on  this  subject 
Is  concInslTe;  becaiue  It  Is  the  exercise  of  a 
discretion  reposed  In  them  by  law,  and  not 
reviewable  by  the  courts.  Atwood  v.  City  of 
Bangor,  snpra;  Morse  v.  City  of  Worcester, 
snpra;  Lynch  t.  Mayor,  etc.,  supra;  Stoud- 
Inger  v.  City  of  Newark,  28  N.  J.  Eq.  187. 
This  whole  subject  is  considered  and  dedded 
by  the  snpreme  court  of  Massachusetts  in 
Merrlfleld  v.  Qty  of  Worcester,  110  Mass.  216, 
In  that  case  tbe  plaintiff  was  the  owner  of 
land  abutting  on  a  natural  stream  running 
through  tbe  city.  He  sued  tbe  dty  for  the 
violation  of  bis  rights  as  riparian  own^,  In 
polluting  its  waters  so  as  to  render  them  un- 
fit for  mechanical  and  other  purposes.  The 
drains  and  sewers  were  constructed  by  the 
dty  under  authority  conferred  upon  the  cmd- 
mon  conndl  by  tbe  dty  charter.  The  ground 
of  liability  was  that  dirt,  filth,  and  other  ma- 
terials were  carried  Into  the  stream  by  means 
of  these  drains  and  sewers.  It  was  held  that 
tbe  plaintiff  could  not  recover  against  tbe  dty 
for  the  pollution  so  tar  as  It  was  attrtbutabto 
to  tbe  plan  of  sewerage  adapted  by  the  dty. 


bnt  that  a  Twarery  might  be  had  so  far  as  it 
was  attributable  to  the  Improper  constroetion 
or  unreasonable  use  of  the  sewers,  or  to  tbe 
negligence  or  othw  fault  of  the  dty  in  the 
care  or  management  of  them;  that  for  tbe  in- 
ddental  disadvantage,  loss,  or  Inomvenlence 
necessarily  resulting  to  Individuals  In  Ouir 
rights  of  propoty  from  the  maintenance  and 
use  of  the  drains  In  a  proper  and  reasonable 
manner,  without  negligence  In  their  care  and 
management,  no  action  could  be  maintained, 
but  In  the  construction  at  works  so  laid  out 
tbe  town  or  dty  Is  responsible  that  It  wUl  be 
done  in  a  prop«  manner,  and  with  a  reastHi' 
able  degree  of  skill  and  care,  and  If,  for  want 
thereof,  any  unnecessary  Injury  is  caused  to 
the  property  or  rights  of  Individuals,  tbe  town 
or  dty  may  be  charged  therewith.  Tbla  case 
has  been  discredited  aa  applied  to  private 
waters,  where  reasonable  use  is  Ibe  measure 
of  the  right  of  the  upper  proprietor;  bnt  the 
doctrine  at  the  case  is  abundantly  supported 
upon  prindple  and  authority  as  to  tUM 
streams,  where  tbe  right  oC  the  public  baa 
been  derived  from  tbe  state  to  use  Its  prop- 
erty, and  maladmlnlBtratlon  of  the  powers 
conferred  Is  the  condition  of  responalblUlr. 
It  must  be  assumed  that  the  city,  in  tbe  ex- 
ercise of  Its  rights,  win  make  all  reasoDAble 
efforts  to  avoid  Injury  ^tber  to  riparian  owd> 
ers,  or  to  the  health  and  comfort  of  Its  in- 
habitants. If  by  tbe  use  of  Ibe  river  for  sew- 
ers by  tbe  city,  or  by  other  places  along  tbe 
river.  Its  condltl<m  has  become  such  that  sndi 
use  should  be  prohibited  or  regulated,  the  sub- 
ject devolves  ai>on  the  legislature  to  prohibit 
or  regulate  as  in  Ha  Judgment  may  seem  fit. 
In  England  statutes  regulating  sewers  and 
tbe  use  of  streams  for  that  purpose  have  been 
passed,  some  of  which  are  referred  to  In  16 
Eng.  Ruling  Obb.  413-427,  619-628.  Pran  an 
early  period  in  England  a  body  known  as 
**CommiB8ioners  of  Sewers"  has  bera  In  exist- 
ence, with  CTteasive  powers  and  control  over 
the  subject  6  Com.  Dig.  tit.  "Sewers,"  p. 
463  et  seq.;  6  Chit  Bum,  Just  503.  Under 
the  law  of  tbe  state  the  city  has  tbe  right  to 
construct  this  sewer,  with  an  outlet  into  tiie 
Passaic  river  at  such  a  pt^t  as  tbe  duly-con- 
ttituted  authorities  of  tbe  dty  In  their  Judg- 
ment should  adopt  If,  tfT  reason  of  fanlt  In 
tbe  construction  or  manag«nent  of  the  sewer. 
Injury  to  private  property  Is  sustained,  re- 
dress may  be  bad  therefor  by  an  action  for 
damages,  and  Injunction  may  become- the  ap- 
propriate remedy,  but  the  evidence  makes  no 
case  for  an  injunctitm  quia  timet  For  tb« 
reasons' above  given,  I  concur  in  tbe  dedslcm 
of  this  court  reversing  the  decree  of  tbe  oonrt 
of  chanoety.  and  dlsmlsalng  tiie  oomptalunta' 
bllL 

UPPINCOTT,  dlBsentln» 
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(60  N.  J.  B.  S») 

aRBY,  Attr.  Geo.,  ex  raL  SIMMONS  at  aL 

T.  11A.T0B.  ETC.,  OF  CITY  OF 

PATBBSON. 

(ObbiC  oC  Brroin  Aod  Appeals  o<  New  Itnef. 

March  5,  190a> 

PUBUa  NUISANCE  —  UABUJTT  OF  OITT  — 
RIPAKIAN  RIGUTfl— TIDE  WATBR— POI.LUTION 
or  8TRBAH-8BW AGE-INJUNCTION. 

1.  The  dtr  Of  PatersoD  had  lesislatlve  aa- 
thoritr  to  conatniet  its  ajsttm  «t  aewer«,  di»- 
chargiDg  thdr  cootcntB  Into  the  Pft«aie  lirer. 
mnd  i«  not,  therefore,  subject  to  the  charge  of 
malntainlDg  a  pablie  nnisance. 

2.  The  tit]e  of  riparian  owners  along  the  Pas- 
sale  river,  where  the  tide  ebbs  and  flows,  ex- 
tends only  to  high-water  mark.  Tbe  state  is 
the  absolute  owner  of  the  bed  of  the  stream. 
Such  riparian  owners,  having  no  title  to  the 
bed  Of  the  stream,  are  not  entitled  to  an  in- 

! unction  against  tbe  dty  on  acconnt  of  the  pol- 
ntlon  of  the  stream. 

8.  The  title  of  riparian  owners  above  the  ebb 
and  flow  of  tide  extends  to  the  middle  of  the 
stream,  subject  only  to  a  servitude  to  the  pub- 
lic for  purposes  of  navigation.  The  pollution 
of  the  river  hj  sewage  constituted  the  taking 
of  the  property  of  such  owners,  which  the  legis- 
lature cannot  authorise  except  upon  just  com- 
pmsation. 

4.  Jersey  City  has  no  rights  in  the  waters  of 
the  Passaic  river  distinct  from  the  rights  of  the 
general  public,  either  by  reason  of  the  location 
of  its  waterworks,  or  in  virtue  of  Act  18^  p. 
410. 

6.  By  reason  of  the  great  Injury  which  would 
faU  upon  the  dty  by  restraining  the  continuous 
use  of  ite  sewerage  system,  and  the  acquies- 
cence of  these  riparian  owners  above  where  the 
tide  flows,  their  injurr  being  c(»nparatiTely 
small,  it  would  be  InsQiutaUe  to  grant  them  an 
injunction. 

5.  They  may  obtain  redress  by  amending  their 
bill,  or  by  filing  a  new  bill,  praying  for  an  ia- 
jnnetlon,  uoless  the  city  of  Pateraon  will  con- 
sent to  make  such  compensation  to  them  as 
shall  be  ascertained  to  be  just,  or  they  may,  if 
they  elect,  site  at  law  for  their  damagaa. 

(Syllabus  by  the  Court) 

il^peal  from  coort  <tf  chancery;  McOUl, 
Chancellor. 

BlU  by  Samuel  H.  Qrey,  attorney  general, 
on  the  relation  of  Henry  P.  Simmons  and  otb- 
en,  against  the  mayor  and  aldermen  of  the 
dty  of  PatersoD.  From  an  order  oTerrulIng 
a  demurrer  to  the  Information  and  bill,  and 
from  an  order  for  an  InJuncUon,  defendants 
»1fpeaL  BeTexsed. 

ThOB.  0.  fflmonton,  Jr^  and  Bngoie  SteT- 
eosott,  for  appdlanta.  Samnd  H.  Grey,  Atty. 
Oen,,  McBwan  ft  McBwan,  James  B.  Tredenr 
burgh,  and  John  P.  Stodcton,  tor  respondent 

VAN  SYCKEXi,  J.  The  Information  and 
bill  of  complaint  In  this  case  was  flied  by  the 
attorney  general  on  behalf  of  tbe  state,  at 
the  relation  of  owners  and  possessors  of  lands 
along  the  banks  of  the  Passaic  river,  to  re- 
strain the  dty  of  Pateraon  from  depositing  or 
discharging  its  sewage  through  Its  drains  or 
sewers  into  the  Passaic  river,  and  from  con- 
structing new  sewers  to  discharge  Into  said 
TiT«',  and  from  enla^ng  or  increasing  its 
presMit  sewage  system  with  outlete  Into  said 
river.  Thereupon  a  rule  to  show  cause  was 
granted  why  an  injunction  should  not  Issue  as 


prayed  for  In  said  information  and  WL  JJvoa 
the  hearing  of  this  rule,  affldavlta  wean  pre- 
sented  by  the  defendants.  To  tbe  informa- 
tion and  bni  the  dty  Interposed  a  demurrer. 
Upon  the  28th  day  of  March,  1S9^  the  duut 
c^or  overruled  the  demurrer,  and  ordered  an 
injunction.  In  whldi  order  it  Is  redted  ttiat 
upon  reading  the  InfcHrmaUon  and  bin  of  com- 
plaint and  the  affidavits  annexed  thereto,  and 
upon  reading  the  demurrer  of  tbe  def^ants 
to  the  said  Information  and  bill,  and  tiie  affi- 
davits presented  1^  tlie  defendants  upon  lald 
order  to  show  causes  the  chancellor  bdnff  of 
oj^on  that  the  defendante'  acts  In  dlscbar* 
glng  sewage  Into  Un  Passaic  river  tn  tiie  man- 
ner set  forth  In  said  Information  aod  affida- 
vits constituted  a  public  nulaano^  It  Is 
dered  that  an  Injunction  do  Issue  enjoining 
and  restraining  tbe  mayor  and  aldermen  of 
the  city  of  Paterson,  until  the  furthw  crAer 
of  said  court,  from  discharging  sewage,  or 
permitting  sewage  to  be  discharged,  directly 
or  Indirectly,  Into  the  Passaic  river,  above 
tide  water,  through  any  pulHic  sewer  or  sew- 
ers of  said  defendant,  constructed  or  to  be 
constructed,  which  do  not  now  dlsdiarge  di- 
rectly or  Indirectly  Into  said  river.  From  the 
order  overruling  the  demurrer,  and  also  from 
tbe  order  for  Injunction,  an  appeal  was  talcen 
to  this  court  The  affidavits,  therefore,  which 
were  considered  by  the  chancellor  In  making 
the  order  for  injunction  are  part  of  the  case, 
as  presented  by  tbe  appeal  to  this  court 

Id  1867.  tbe  legislature  passed  a  supplement 
to  Cbe  charter  of  the  dty  of  Paterson.  by  the 
seventeenth  section  of  which  it  Is  provided 
"that  the  mayor  and  aldermen  of  the  city  of 
Pateraon  are  hereby  authorized  to  .cause  such 
surveys,  maps  and  returns  to  be  made,  as  may 
be  necessary  to  enable  them  to  prescribe  and 
adopt,  either  for  tbe  whole  or  any  part  of 
said  city,  the  location  of  streets  and  sewers 
or  either,  and  the  widtb  thereof,  hereafter  to 
be  opened  or  constructed  thereio,  and  when 
such  location,  width  and  grade  shall  be  adopt* 
ed.  the  surveys,  maps,  and  returns,  prescrib- 
ing and  defining  the  same,  shall  be  recorded  In 
tbe  clerk's  office  of  tbe  county  of  Passaic, 
and  thereupon  no  street  or  sew^r  shall  there- 
after within  the  district  comprised  In  any 
such  survey,  map  or  return  be  opened  or  con- 
structed, CTcept  In  conformity  therewith  as  to 
location,  width  and  grade,  and  fully  to  accom- 
plish the  purposes  contemplated  by  this  sec- 
tion, the  said  mayor  and  aldermen  may  employ 
such  engineers,  surveyors  and  other  persons, 
and  provide  for  their  compensation,  and  pass 
such  ordinances  as  they  may  deem  to  be 
proper  and  may  enter  upon  any  land  for  mak- 
ing surveys  and  examinations.'*  P.  L.  1867, 
p.  668,  I  17.  It  appears  by  the  affidarlte  that 
in  January,  1868,  Oen.  Tlele  presented  a  map 
and  report  of  tbe  city  for  a  general  system  of 
sewage.  Tbe  map  and  report  were  referred 
to  a  Joint  committee  of  streets  and  finance, 
to  ascertain  what  legislation  would  be  neces- 
sary to  enable  tbe  city  to  proceed  with  the 
work.  Thexeapoa,  under  tbe  dtrsctkm  ot  tbe 


Digitized  by  Google 


-46  ATLANTIO  BJBPOBTBE. 


(H.J. 


pnbOe  autboiltiea,  an  act  was  drafted  to  en- 
able the  dty  to  conatract  its  sewera.  On  the 
aoth  of  Febrnary,  laas,  an  act  of  the  legis- 
lature was  passed  entitled  "An  act  to  anthor^ 
IM  the  construction  of  sewers  and  drains  In 
the  clt7  of  Faterson.**  The  sectHid  section  of 
this  act  provides  "that  all  such  sewers  and 
drains  shall  be  constnicted  In  conformity  with 
the  plans  thereof  adopted,  or  wMeh  shall  be 
adopted,  by  said  mayor  and  aldermen,  pursu- 
ant to  the  17th  section  of  the  act  approved 
Aprfl  4,  1867,  entitled  'A  farther  si^plemoit 
to  the  act  entitled  "An  act  amending  and  re- 
rlalng  the  act  to  InccH^orate  tiie  city  of  Pater- 
son."  • "  By  the  said  act  the  dty  was  au- 
thorixed  to  enter  upon  any  lands  for  the  pur- 
pose  of  making  surreys  and  ecamlnatlons,  and 
to  use  the  ground  and  soil  under  any  street, 
highway,  railroad,  lan^  alley,  or  court  within 
the  dty  for  the  purpose  ot  omstractlng  the 
works  contHnplsted  by  the  said  act  By  the 
last  section  of  the  said  act  it  was  declared 
that  it  should  take  effect  Immediately,  and  be 
deemM  to  be  a  public  act  Laws  1868,  p.  128. 
Under  the  sanction  of  this  legislation,  a  num- 
ber of  sewers  which  are  now  part  of  the  sewer 
system  of  the  city  were  constructed.  By  an 
adt  passed  In  1871  (P.  L.  1871,  p.  808),  the  dty 
charter  was  revised,  and  therein  the  power 
to  construct  sewers  was  continued.  By  the 
said  affidavits  It  apiKars  that  an  the  sewers 
constnicted  under  this  legislation  dlsdiarged 
Into  the  Passaic  river,  and  tiiat  at  least  up  to 
the  year  1872  the  only  system  of  constructing 
sewers  which  had  been  adopted  Is  tills  conn- 
try  was  by  building  them  underground,  with 
the  outlet  Into  the  natural  water  course  on  the 
banks  of  which  the  dty  was  bnilt 

Worn  this  recital,  I  think  It  suflldently  ap- 
pears that  the  dty  of  Paterson  had  legislative 
authority  to  construct  the  system  of  sewers 
the  use  of  which  the  complainants  seek  by 
their  information  and  bin  to  restrain.  Full 
power  was  conferred  by  this  legislation  upon 
the  dty  of  Paterson  to  adopt  and  execute  Its 
own  plaii  of  sewerage,  so  far  as  the  rights  of 
the  state  wete  concerned.  If  the  power  In- 
hered In  the  legislature  to  bestow  such  au- 
thority upon  the  dty,  it  Is  the  settled  law  of 
this  state-  that  the  mnnldpal  corporation  Is 
not  responsible  for  those  Inddental  damages 
iliat  result  from  the  proper  exercise  of  Its 
ftmctlons,  and  such  exercise  will  not  subject 
it  to  charge  of  maintaining  a  public  nnlsance. 
Beseman  v.  Railroad  Oo.,  60  N.  J.  Law,  235, 
13  Atl.  164;  e.  c  affirmed,  52  N.  J.  Law,  221, 
20  AtL  169.  So  far  as  the  authority  of  the 
state  can  arall  for  that  purpose,  the  leglsla- 
tlTS  consent  fnmldies  ancfftle  protection  to  the 
dty  for  the  appropriate  ezerdse  of  gianted 
power. 

fflnce  the  decUIcm  of  9terens  v..  Railroad 
Co.,  In  this  court  reported  In  84  N.  J.  Law, 
532,  It  has  been  the  conceded  law  that  the  ti- 
tle ct  the  riparian  owner  on  the  navlgsble  wa- 
ters of  the  state,  where  the  tide  ebbs  and 
flows,  extends  only  to  hlgh>water  mark,  and 
that  the  BtaM  'la  the  atMolate  owner  of  th* 


bed  of  the  waters  beyond  high-water  ifaark. 
This  adjudication  leaves  the  riparian  owners 
of  lands  on  the  Passaic  rives  whwe  the 
tide  ebbs  and  flows  wltboof  the  right  to 
rdlef.  lUs  que8tl<qi  Is  dlacnssed  ,aod  set- 
tied  in  the  oplnkm  of  this  court  In  ttie 
case  of  City  of  Newark  v.  Sayn  (N.  J.  Err. 
&  App.;  dedded  at  the  presoit  temO  4S 
AtL  985,  and  it  la  therefore  unnecessary  to  re- 
fer to  other  authorities.  But  In  that  ease 
the  alleged  Injury  affected  only  owners  on 
tide  water.  The  rights  of  those  above  the 
flow  of  the  tide  are  In  no  wise  Involved  In  the 
dedslon  of  tiw  Sayre  Oas&  In  Oobb  v.  Dav- 
enpwt  In  our  snprone  court  (82  N.  J.  Iaw, 
S6S),  Mr.  Justice  Deptie  says  "tb&t  by  the 
common  law  all  waters  are  divided  Into  pub- 
lic waters  and  private  waters;  In  0m  fotmer, 
the  proprietorship  Is  In  the  sovereign;  In  the 
latter,  In  the  Indlvldval  pn^etor.  /The  title 
of  the  Individual,  bdng  personal  to  him,  is 
exclusive,  subject  only  to  servitode  to  flw 
public  for  purposes  of  navigation.  If  the  wa- 
ters are  navigable  In  fact  The  test  by  which 
to  determine  whether  waters  are  public  or 
private  Is  the  ebb  and  flow  of  the  tide.  Wa- 
ters In  which  the  tide  ebbs  and  flows,  so  far 
ooly  as  the  sea  flows  and  reflows,  are  public 
waters,  and  those  In  whldi  there  is  no  ebb 
and  flow  of  the  tide  are  private  waters."  In 
the  case  of  Attorney  General  v.  Railroad  Ox, 
27  N.  J.  Bq.  631.  the  case  of  Oobb  r.  Davai- 
port  Is  dted  with  approbation.  In  pronoun- 
cing the  opinion  of  this  court  Mr.  Justice 
Olxon  said  that  the  bed  of  die  Delaware  riv- 
er above  tide  mter  to  private  property,  sdb- 
ject  to  the  i)aramonnt  public  right  to  use  tiie 
river  as  a  common  hti^way.  In  Mildi  Is  In- 
cluded the  right  to  preserve  and  Improve  the 
navigability  of  the  water.  No  other  quallflca- 
tion  or  reliction  of  the  private  ownership 
was  Intimated.  The  Engll^  cases  sustaining 
the  right  to  sewer  Into  fresh-water  streams 
under  license  from  parliament  are  not  authori- 
ty here.  Our  legislature  has  not  like  unlim- 
ited power  to  legalize  a  grant  which  is  hostile 
to  the  Interest  of  the  riparian  owner  without 
providing  compensation,  as  enjoined  by  our 
state  constitution.  There  is  no  such  limita- 
tion upon  the  power  of  the  BTrltlsh  parliament 
The  learned  Justice  wbo  delivered  the  opinion 
In  the  case  of  Attorney  General  v.  Railroad 
Co.,  supra,  Is  too  accurate  In  bis  statement  <tf 
legal  prlndples  to  have  onlltted  to  mention 
the  right  of  a  dty  above  tide  water  tb  make 
the  river  an  outlet  for  Its  sewers,  if  each  a 
right  In  his  Judgment  existed.  It  would  be 
a  tHirren  title,  tf  the  owner  could  not  Invoke 
the  aid  of  the  law  to  preserve  It  from  destruc- 
tion. 

It  must  therefore  be  <ondiided  that  the 
riparian  owners  ot  the  Passaic  river,  above 
the  point  where  the  tide  ebbe  and  flows,  have 
title  to  the  bed  of  the  stream  to  the  middle 
thereof,  subject  only  to  the  right  of  the  state 
to  regulate  navigation,  so  far  as  the  water 
may  be  navigable.-  The  relatOTs,  In  fhs  In- 
ftHRnatlon  of 'ttw  attirttiif  gmenl,  wbo'an 
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Tlpailan  ownm  abore  tibe  flow  of  tbe  tldb,. 
have  a  right  of  pTopaty  In  tlie  river,  abd  In 
tliat  respect  tbe  legal  rule  applicable  to  them 
dllfen  essentially  from  tbat  which  pertains 
to  tbxm  below  tbem.  wheie  tbe  tide  ebbs  and 
flows.  In  Uerrtfield  V.  City  of  Wofoeater,  110 
Mass.  216,  and  hi  the  more  recent  case  <tf 
City  of  Yalparalso  t.  Hacen  (Ind.  Sup.)  54  N, 
*  V.  1002,  In  an  oirtidon  ot  much  force.  It  Is 
held  that,  where  sewers  emptying  Into  fresh- 
water streams  are  coostrncted  under  legflala- 
tire  antborlty,  tbe  riparian  proprietor  cannot 
recover  for  tbe  p(dlutlon  of  the  stream,  so  far 
as  It  Is  attributable  to  tbe  antbortaed  plan  of 
•ewerage  adopted  by  the  city,  but  inly  in 
case  tbe  injury  resulted  from  improper  oon- 
stmetlon  or  unreasonable  use  of  sewwa,  or 
negligence  of  the  In  tbe  case  of  them. 
Assent  cannot  be  given  to  the  correctness  of 
these  decisions,  as  they  are  not  in  harmony 
with  the  adjudlcatloms  df  our  own  legal  trt* 
bnnals.  In  Beach  t.  Zinc  Co.,  54  N.  J.  Eq.  6S, 
83  ALL  286,  Vice  Chancellor  Pitney,  In  hU 
able  review  of  the  authorities,  criticised  the 
case  of  MerriflM  v.  Wwcester,  and  said  that, 
BO  far  as  the  sijnesalotts  there  used  favor  the 
notion  that  a  or  town  may  collect  and 
discharge  sewage  matter  Into  a  fresh-water 
stream  to  the  injury  of  a  riparian  owner  and 
without  liability  to  action,  they  are  contrary 
to  the  law  as  held  in  Bngland  for  centuries. 
The  decree  In  that  case  recogntelng  tbe  right 
of  thu  riparian  owner  was  unanimously  af< 
firmed  in  this  court,  upon  the  opinion  of  the 
vice  cbanceUor,  In  55  N.  J.  Bq.  82«.  41  AtL 
1117.  BIparlan  owners  atiove  tide  own  ad 
medium  fllum  aqnee,  and  have  a  property  right . 
In  the  water  flowing  along  and  over  their 
land.  This  property  right  cannot  be  impaired, 
czospt  by  tbe  lawful  use  of  tbe  waters  by 
riparian  owners  higher  up  tbe  stream.  Low- 
a  owners  mast  submit  to  such  pollution  as 
results  ttam  the  natoral  or  reasonaUe  nae  oi 
the  ovniers  above,  produced  by  tbe  surface 
drainage  or  by  the  p«colatlon  of  offensive 
matter  throi^b  the  soil.  But  the  bigha  own- 
ers cannot  lawfully  combine,  and  by  construc- 
tion of  artUidal  conduits  collect  fool  matter, 
and  pour  it  in  mass  into  tiie  stream.  Such  a 
scheme^  when  put  into  operation,  constitutes 
tbe  taldng  -of  private  property,  which  the  leg- 
islature cannot  anthwlce,  except  upon  Just 
compensation  to  tbe  -party  Injured.  Tbe 
lights  of  such  riparian  owners  are  clearly 
stated  in  the  opinion  of  Mr.  Justice  Llppin- 
cott  In  this  court  In  the  case  of  Water  Oo.  v. 
SJgalow.  60  N.  J.  Law,  201.  3S  AH.  681. 

By  reason  of  the  location  of  the  Jersey 
CHty  water  wwks  upon  the  tidal  stream,  tbe 
mayor  and  ccmimon  coancU  of  Jersey  Olty, 
ctnnplainants  in  this  suit,  have  no  rights  in 
the  waters  of  the  stream  dlsttuct  from  the 
rights  of  the  general  public  therein,  nor  are 
■  tbey  endowed  with  superior  rli^ts  1^  tl>e  leg- 
islation of  1862.  P.  L.  1802,  p.  419.  That 
legislation'  did  not  guaranty  or  assure  to  Jer- 
sey City  tbe  purity  of  tbe  water,  nor  did  It 
vest  In  Jets^  CHtT        put  of  tbe  stato'-a 


tifle  In  the  tidal  waters,  upon  which  Its  pres- 
ent chilm  can  be  eBtablished  and  oifwced. 
It  was  simply  tbe  consent  of  tbe  state  that 
Jersey  tiity  might  withdraw  such  quantity, 
of  water  from  tiie  Fasaalc  as  might  be  rfr- 
4nlred  to  fumleh  a  supply  -of  pure  and  wlu^ 
some  water.  ThU  provision  was  bitended  to 
qualify  and  llmU  the  extent  of  the  grant,  so 
that  the  ImpUeatltA  cotdd  not  arise  tbat  Jer^ 
aey  <X^  might,  wtthont  further  leglsbtlon, 
divert  the  water  for  other  purposes  than  a 
water  supply  for  domestic  and  other  like  pnr^ 
poses.  At  the  time  of  the  legislative  grants 
to  the  city  of  Patersen,  In  1867,'  1808,  and 
1871.  it  would  have  been  cottip^tebt  tor  tbe 
leglslattare  to  pass  a  law  prohibiting  the  fur- 
ther use  of  the  Passaic  water  In  Jersey  Olty, 
and  compellbig  tbe  city  to  procure  tte  water 
elsewbere.  Therefore  the  grant  to  Pafearson 
must  be  regarded  aa  a  repeal  by  Implication 
of  the  previous  grant  to  Jersey  City,  If  it 
was  an  Impairment  of  tbat  grant,  which  can- 
not be  conceded.  Mayor,  etc.,  v.  Ballroad  Co., 
20  N.  J.  Eq.  806;  Board  V.  Passaic,  40  N.  J. 
Bq.  806,  18  AS.  100.  Jersey  City  Is  wHhout 
a  standing  to  InvtAe  dte  Injunction  poww  In 
this  case. 

Ordinarily,  where  the  riparian  owner  la  In- 
jured by  an  unlawful  dimlantlto  of  tbe  qnut- 
tlty  ot  water,  or  by  fts  excessive  pollution, 
when  his  legal  right  Is  establlriied  he  is  en- 
titled to  the  exercffie  of  the  toJunctlMi  power 
of  a  court  of 'equity.  Whetiier  In  this  case 
tbe  restfahilng  order  (rf  the  court  should  be 
interposed  for  the  protection  of  fbe  riparian 
owners  above'  tide  water  Is  the  remaining 
question  to  be  coOiridered.  That  question 
must  be  solved  by  d^termlodng  wbether,  In 
the  sltuatlou  of  the  parties  here,  there  is  the 
presence  of  such  circumstances  and  such  eq- 
uities as  may  Justify  this  court  in  withhold- 
ing Its  restraining  arm.  On  the  one  band, 
the  riparian  owner  Is  entitled  to  redress  bi 
re^wct  of  the  deprivaHtm  of  his  property. 
On  tbe  other  hand,  the  city  of  PateAoa,  at 
an  enormous  expense,  has  put  Into  operation 
under  legislative  authority,  and  ftir  a  long 
series  of  years  has  used  and  enjoyed,  a  system 
of  sewerage  which  accommodates  a  popula- 
tion of  over  100,000  people.  By  tbe  restraint 
prayed  for,  this  sewerage  system  will  be  sud- 
denly destroyed,  and  the  homes  of  this  mul- 
titude of  people  will  be  rendered  perOouB  to 
health  and  Wte,'  and  unfit  for  occupancy. 
While  tbe  city  cannot,  upon  continued 
acquiescence  of  these  riparian  owners,  predi- 
cate tbe  right  to  deprive  them  of  their  prop- 
erty In  the  stream,  yet  In  view  of  slieb  ac- 
quiescence, and  the  magnitude  of  the  lojnry 
which  would  fan  upon  the  public  by  prohibit- 
ing the  use  of  the  sewers,  It  would  be  In- 
equitable to  enjoin.  If  relief  can  otherwise  be 
afforded.  The  relators  are  here  asking  equity, 
and  tbey  must  do  equity.  A  substituted  rem- 
edy, by  giving  them  adequate  compeusatlon 
for  their  Injury,  would  be  a  Just  disposition 
of  the  controvervy.  The  granting  or  refusing 
of  an  Injunction  la  a  matter  resting  <n  ^e 
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•ound  dlacradoo  ct  the  court  Where  It  would 
cause  gnat  Injury  to  tbe  defendants,  and 
mlgbt  be  of  serious  detriment  to  tbe  public, 
without  coirespondlng  advantage  to' tbe  com- 
plainant. It  will  not  be  granted.  The  author- 
ities are  coUected  in  fitew.  N.  J.  Dig.  p.  620, 
H  7-10.  In  BaUroad  Oa  t.  Pruddoi,  20  N. 
J.  Bq.  BSU  Mr.  Justice  Depue,  in  dellTWlng 
the  oplnhHi  of  this  court,  said  "that  an  in- 
junction ought  not  to  be  granted  when  the 
benefit  secured  hj  It  to  one  party  is  of  little 
Importance,  while  It  will  operate  oppressively 
and  to  tbe  great  amioyance  and  injury  of  the 
other  party,  unless  the  wrong  complained  of 
Is  BO  wanton  and  unprovoked  in  its  character 
as  properly  to  deprive  the  wrongdoer  of  the 
benefit  of  any  condderatlon  as  to  lu  [njurious 
cottsequencesk"  and  he  recognized  the  fact  of 
acquiescence  as  a  consideration  of  importance 
In  determining  whether  tbe  defendants  should 
be  restrained.  In  the  case  before  us,  the  in- 
jury to  the  defendants  would  be  so  great  that 
an  Injunction  should  not  be  granted  to  these 
complainants,  whose  injury  ts  Incidental  and 
comparatively  smalL  If  these  complainants 
amend  their  bUl,  or  file  a  new  bill  asking  for 
an  injunction,  unless  the  city  -will  consent  to 
make  such  compensation  for  the  diminutltm 
in  tbe  value  of  their  lands  as  shall  be  ascer- 
tained to  be  just,  such  equitable  relief  can  be 
l^ven  to  them. 

A  court  of  equity  will,  to  effectuate  justice, 
settle  unliquidated  damages.  Ooster  v.  Man- 
ufacturing Co.,  2  N.  J.  Eq.  467;  Ingersoll  T. 
Town  of  Newton  (Nov.  Term.  1899)  46  AtL 
506.  These  riparian, owners  above  the  flow 
of  the  tide  have  tbe  right,  if  they  so  elect, 
to  pursue  their  remedy  at  law  by  Instituting 
suits  for  damages.  In  that  event  the  city 
would  be  driven  to  file  Its  bill  to  restrain  tiie 
suits,  offering  to  make  jnst  compensation. 
That  procedure  was  taken  in  Railroad  Oo.  v. 
Kamlah,  42  N.  J.  Bq.  93,  6  Ati.  444,  and  ap- 
proved in  this  court  the  decree  being  unan- 
imously affirmed.  Id..  47  N.  J.  Eq.  831,  21 
AtL  954.  rrbe  Injunction  should  be  vacated, 
and  the  record  remitted  to  tbe  court  of  chan- 
cery, and  the  case  proceeded  witii  In  accord- 
ance wifli  ttie  views  hereUi  ezpresoed. 


(U  N.  J.  L,.  EM) 

STATE  (ERISMAN,  Prosecutrix)  v.  BOARD 
OF  OHOSBN  FREEHOLDERS  OF  BtJIt- 
LINGTON  OOUNTY  et  al. 
(Supreme  Court  of  New  Jersey.    March  2D, 
1900.) 

CBRTIORARI— HIOHWAT  ASSESSMENTS— 
REVIEW. 

L  An  assessment  made  and  confirmed  ander 
"An  act  to  provide  for  the  permanent  improve- 
ment of  pablic  roads  of  this  state,"  approved 
March  22.  1896  (P.  h.  p.  424).  which  act  pro- 
vides that  assessments,  when  confirmed  by  the 
circuit  ooart,  shall  be  final  and  condusive,  may 
nevertheless  be  reviewed  by  this  court  on  cer- 
tiorari, where  the  prosecutor  challenges  the 
right  to  impose  any  assessment  at  all  upon  liis 
lands. 

2.  To  come  within  the  territorial  range  of  as- 
sessment permitted  by  said  act,  namely,  "lands 


aod  real  estate  ftmiting  or  bordering  oK  the 
road  or  section  thereof  improved."  the  land  as- 
sessed must  at  some  point  adjoin  the  section  of 
road  improved. 
(Syllabus     the  CoorU 

C^orul  to  drcidt  eoort,  Bnrllnston 
county. 

Certiorari  by  Arabella  T.  Briunan  against 
the  board  of  choeen  freeholders  of  the  conn-  . 
ty  of  Burlington  to  review  an  asaowment 
for  a  public  road.  Assessmmt  set  aside. 

Argued  Novunber  term.  1898,  befm  GASr 
BISON  and  COLLINS,  JJ. 

Mark  B.  Sony,  for  prosecutrix.  Cbarlea 
K.  Chambera,  for  defendant  Bnrlinglon 
county.  Sckard  P.  Bndd,  for  defttidaat 
Mansfldd  township. 

COLLINS,  J.  This  writ  removes  an  as- 
sessmrat  on  land  of  the  prosecutrix  made  by 
commisBlonera  and  confirmed  by  the  circuit 
court  of  the  county  of  Burlington  toe  t^e 
lmprov«nent  of  a  public  road  In  said  county 
running  from  Columbus  to  Cbambw'B  Cor- 
ner. The  only  authority  assNted  for  Im- 
provement or  assessment  Is  the  act  «ititled 
"An  act  to  provide  for  the  permanent  Im- 
provement of  public  roads  of  this  state,** 
approved  March  22,  1806  (P.  L.  p.  424).  Sec- 
tion 13  of  tliat  act  declares  that,  on  cc»- 
flrmation  of  the  circuit  court,  the  reptvt  <^ 
the  commissioners  shall  be  final  and  conclu- 
sive. The  defendanta,  therefore,  challenge 
our  right  of  review.  It  Is  suffldait  to  bos- 
taln  such  right  In  this  case  that  the  defeift 
alleged  Is  fundamental,  avoiding  jurisdic- 
tion to  make  any  assessment  upon  the  land 
assessed.  Baaedictiue  Sisters  t.  Elisabeth. 
50  N.  J.  Law,  347,  13  AtL  6.  The  act  itself 
recognises  review  by  cwtlorail,  and  limits 
the  time  within  which,  after  confirmation, 
a  writ  may  be  allowed.  The  prosecntrlx 
purchased  her  writ  within  that  time. 

Tbe  defect  alleged  is  that  the  land  on 
which  the  challenged  assessment  has  been 
imposed  Is  outside  tbe  territorial  range  of 
assessment  permitted  by  the  act,  namely, 
"lands  and  real  estate  fronting  or  bordering 
on  tbe  road  or  section  thweof  improved." 
The  land  of  the  prosecutrix  that  has  been  as- 
sessed Is  a  farm  of  196  acres  b<vderlng  npoa 
the  public  road  leading  from  Columbus  to 
Jobstovm.  A  lane  or  private  road,  obstruct- 
ed by  gates,  runs  through  this  farm,  and  the 
adjoining  one  of  a  Mr.  Harvey,  to  tbe  pub- 
lic road  that  has  been  Improved.  The  two 
public  roads  are  more  than  a  mile  apart 
and  tbe  land  of  the  prosecutrix  comes  at  no 
point  nearer  to  the  one  improved  than  half 
a  mile.  Her  farm  buildings  are  three-quar- 
ters of  a  mile  away,  and  face  tovrarda  the 
lane,  and  not  towards  the  improved  road. 
The  defendants  argue  that  tbe  words  'front- 
ing" and  "trarderlng  on"  in  the  statnte  are 
not  synonymoui  in  meaning,  and  that  their 
disjunctive  use  makes  assessable  any  land 
that  fronts  a  road  Improved,  although  it  may 
not  border  on  it;  and  Ibey  claim  that  tlie 
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farm  of  tbe  prosecutrix  fronts  the  road  In 
question,  because  It  can  be  reached  by 
meana  of  the  lane  running  through  Mr.  Har- 
vey'B  farm.  This  claim  of  frontage  is 
scarcely  plausible,  and  the  ai^rnmoit  deriv- 
ed therefrom  Is  entirely  unsound.  U  the 
phraseology  quoted  Is  not  merely  redundant, 
the  difference  intended  la  not  that  suggested. 
It  seeniB  to  me  that  In  the  legislatlTe  mind 
It  was  assumed  that  some  land  might  bor* 
der  on  a  given  road,  m  sectiim,  although  Its 
fnmtage,  In  a  narrow  sense,  was  dsewhere, 
pwhaps  upon  a  cross  road;  and,  to  make 
sore  that  such  land  should  be  assessable  for 
ben^ts  arising  from  the  Improrement 
phraseology  apt  to  Include  it  was  adopted. 
Be  that  as  It  may.  It  is  quite  plain  that  the 
interpretation  contended  for  by  the  defend- 
ants Is  inadmissible.  By  section  8  of  the  act, 
the  jurisdictional  petition  required  must  be 
signed  "by  tbe  owners  of  at  least  two-thirds 
either  In  lineal  feet  or  In  area  of  tbe  lands 
and  real  estate  fronting  or  bordering  on" 
the  road  or  section  of  road  to  be  Improved, 
and  it  is  declared  that  In  the  estimate  of 
area  there  shall  be  taken  "all  the  lands  of 
every  owner  which  are  assessed  for  taxes  In 
said  county,  and  which  lie  together  In  any 
farm,  tract  or  lot  of  which  a  part  has  a 
frontage  on  said  road  or  section  of  road." 
The  Inherent  ambiguity  of  the  word  "front" 
and  Its  derivatives  Is  resolved  by  this  self- 
Interpreting  statute.  To  come  within  its 
provisions,  land  must  adjoin  at  some  point 
the  road  or  section  of  road  involved.  The 
assessment  against  £b«  ^nsecntrix  Is  set 
a^de^  wltb  costs. 


LEWIS  et  el.  v.  TOWAR  at  al. 
(Court  of  Chancery  of  Mew  Jersey.  Mardi  24, 

leoo.) 

TRUSTS  —  OONBTRUCTION  —  PATHBNT  OF  IN- 
COm-LIFB  TENANT  AND  RBHAINDBR-MAN. 
A  deed  of  trust  of  a  mortgage  belonging 
to  a  testator  provided  for  the  payment  to  the 
testator's  widow  of  the  Interest  on  the  mort- 
gage, or  80  much  thereof  as  she  might  desire, 
and  the  balance  to  testator's  two  children, 
equally,  and  that  on  the  widow's  death  the 
mortgage,  "with  all  accumulations  of  inter- 
est," shonld  be  assigned  eqaall;  to  the  children. 
The  interest  on  the  mortgage  was  payable  semi- 
annually, and  the  payments  to  the  widow  were 
to  be  made  semiannually.  BM,  that  the  inter- 
est accruing  between  the  date  of  the  last  pay- 
ment to  the  widow  and  her  death  belonged  to 
the  children. 

Bill  by  William  A.  Lewis,  receiver,  etc.,  and 
others,  against  Rosaline  H.  Towar  and  others, 
to  compel  performance  of  a  deed  at  trust 
Decree  rendered. 

Oortlandt  INiri^er.  fiv  comptalnsnta.  a  B.' 
Hartshome,  for  defendants. 

EMERY,  V.  a  Defendant  Rosalhw  H. 
Towar  Is  the  surviving  trustee  under  a  deed, 
dated  October  1,  1876,  which  conveyed  to  the 
trustees  the  i<>*/i4T  interest  in  a  mortgage  of 
f 147,000,  and  the  bond  secured  thuelv,  "in 


trust  to  pay  semiamiually  to  Maigaret  K 
Bentley,  for  life,  the  Interest  accruing  upon 
said  io«/i4T  of  said  bond  and  mortgage,  or  so 
much  thereof  as  she  may  desire,  and  the  bah 
ance  to  said  BoeaJine  H.  Towar  and  Peter 
Bentley  equally,  and  upon  the  death  of  Mar- 
garet E.  Bentley  to  assign  said  ^"Vkt  of  said 
bond  and  mortgage,  with  all  accumulations 
of  Interest  equally  to  said  Rosaline  H.  Towar 
and  Peter  Bentley,  or  their  legal  representa- 
tives." The  deed  of  trust  was  executed  as 
part  of  a  family  settlement  of  tlie  estate  at 
Peter  Bentley,  1st,  under  whose  will  his  wid- 
ow, Margaret  B.  Bentley,  received,  inter  alia, 
bis  homestead  for  life,  and  <%rtaln  personal 
property  absolutely,  and  also  received  for  her 
life  BO  much  as  she  shall  desire  (not  to  exceed 
one-third)  of  the  Income  of  testator's  residuary 
estate:  the  devises  and  legacies  being  In  lieu 
of  dower.  Peter  Bentley,  2d,  and  Boaallne  H. 
Towar,  the  son  and  daughter  of  testator,  be* 
sides  receiving  special  devises  of  lands,  were 
the  general  residuary  devisees  and  legatees. 
Margaret  B.  Bentley,  Peter  Bentley,  2d,  and 
Thomas  H.  Towar,  testate's  son-in-law,  were 
appointed  executors  and  trustees;  and  they, 
as  executors,  executed  to  two  of  themselves 
(Margaret  E.  Bmtley  and  Peter  Bentley,  2d) 
together  with  Rosaline  H.  Towar,  the  deed  of 
trust  in  question.  At  the  time  of  the  execu- 
tion of  this  deed  of  trust,  the  bond  and  mort- 
gage, which  were  dated  October  1,  1867,  bofe 
Interest  at  the  rate  of  7  per  cent,  but  by  an 
agreement  (which  has  been  read  at  the  hear- 
ing by  consent)  made  April  8,  1866,  after  the 
principal  was  due.  between  Margaret  D.  Bent- 
ley and  Rosaline  H.  Towar,  the  then  surviv- 
ing trustees,  and  the  defendant  the  Pennsyl- 
vania Railroad  Company,  lessee  of  the  mort- 
gagor, the  rate  of  Interest  was  reduced  to  4 
per  cent  per  anntun,  payable  semlannnally, 
on  the  1st  days  of  March  and  September,  and 
the  time  for  payment  of  the  principal  was 
extended  to  the  expiration  of  six  months' 
written  notice  by  either  party  to  the  other. 
Peter  Bentley.  2d,  died  April  2,  1888;  and 
Margaret  B.  Bentley  died  on  July  2«,  1890. 
Margaret  E.  Bentley,  as  appears  by  the  bill 
and  answer,  received  the  interest  from  the 
death  of  Peter  Bentley.  2d.  up  to  Msrch  1, 
1800.  Complainant  I^wls.  who  is  the  re- 
ceiver of  the  estate  of  Peter  Bentley,  2d, 
upon  the  death  of  Margaret  E.  Bentley  de- 
manded of  the  surviving  trustee  an  assign- 
ment to  him,  as  receiver,  of  one-half  of  the 
undivided  interest  In  tbe  bond  and  mortgsge, 
wltb  one-half  of  all  Interest  then  existing 
thereon.  The  trustee  refused  to  make  an  as- 
signment in  tbiM  form,  but  offered  to  assign 
an  undivided  one-half  Interest  In  the  bond  and 
mortgage,  wlfli  the  arrears  of  Interest  except 
the  interest  accrued  from  March  1,  1899,  to 
tbe  date  of  Margaret  Bentley's  death.  This 
offer  was  declined  by  complainant  who  then 
filed  this  bin  to  compel  performance  of  the 
agreement  and  the  execution  of  the  trust 
Rosaline  H.  Towar  Is  executrix  and  legatee 
of  tbe  tenant  for  life,  and  Is  a  defendant  In 
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this  capacity,  u  well  «■  that  of  tnrrlTbiff 

trustee.  Her  busbaoil  and  the  PeimsylTazLla 
Railroad  Company  are  also  defendants,  and 
the  latter,  by  Its  answer,  tenders  Itself  ready 
to  pay  the  Interest  (as  reduced  to  4  per  ceoL) 
In  the  manner  directed  by  the  court 

The  question  la  whether  the  interest  accm- 
ed  between  the  date  of  the  last  payment  and 
tfw  death  of  the  tenant  for  life  belongs  to 
the  estate  of  the  tenant  for  life,  or  to  the  re- 
malnder-man.  Interest  upon  a  bond  and 
mortgage  accmes  de  die  In  diem,  and,  as  be- 
tween tenant  for  life  and  remalnder^man,  the 
guieral  rale  In  equity,  and  perhaps  at  law, 
la  that  It  will  be  apportl<med;  and  this  rule 
apidles  even  though  the  Interest  la  expressly 
made  payable  half-yearly,  or  at  fixed  periods. 
Notes  to  Ex  parte  Smyth.  1  Swanst  and 
cases  dted;  Edwards  y.  Countess  of  War* 
wick,  2  P.  Wms.  171;  1  Story,  Bq.  Jur.  par. 
480,  note  1,  and  cases  dted.  In  Be  Lacka- 
wanna Inm  &  Coal  Co.,  37  N.  J.  Bq.  26,  an 
annuity  for  support  was  held  to  come  within 
the  general  rule  as  to  apportionment  This 
general  rule  as  to  apportionment  la,  however, 
a  rule  adopted  to  carry  out  a  supposed  Inten- 
tion of  the  grantor,  and  is  applicable  only 
where  the  Instrument  creating  the  rights  to 
the  fund  and  Interest  Itsdf  falls  to  disclose 
the  Intention  of  the  donw  or  grantor  to  make 
a  different  disposition  of  the  accruing  Inter- 
est; and,  wheroTor  the  instrument  Itself  die- 
closes  an  ajvess  intention  as  to  the  dlspoel' 
Hon  of  the  accruing  Interest,  this  must  be  the 
ultimate  test  of  Its  disposition.  In  the  pree- 
ent  case  two  declarations  or  provisions  of  the 
deed  show  that  the  donors  had  such  inten- 
tions on  the  subject  of  the  disposition  of  the 
accrued  Interest,  and  prevent  the  application 
of  the  role  of  apportlonmenL  In  the  first 
place,  it  Is  expressly  provided  that  upon  the 
death  of  the  life  tenant  the  trustee  Is  "to  as- 
sign the  bond  and  all  accumulations  of  lnt«- 
est"  equally  to  Mrs.  Towar  and  Peter  Bent- 
ley,  or  their  legal  representatives.  Hie  re- 
mainder-men are  entitled  to  an  assignment 
In  ttie  language  of  the  trust,  and  an  assign-' 
meat  in  these  terms  would  convey  the  legal 
right  to  receive  the  entire  six-months  Interest 
from  the  debtor  when  due.  It  is  not  contem- 
plated that  after  the  death  of  ttie  tenant  for 
life  the  trustees  shall  have  the  legal  right  to 
receive  any  interest  on  the  mortgage  subse- 
qu«itly  payable,  but  It  Is  Intended  that  the 
remainder-men  shall  receive  It,  as  the  hold- 
as  of  the  .legal  title  to  the  bond  and  Interest; 
and.  In  the  absence  of  any  direction  that  any 
part  of  the  interest  to  which  the  remainder- 
men are  to  have  the  leg^  title  la  to  be  held 
by  them  in  trust  for  the  represratatlves  of  the 
tenant  for  life.  It  most  be  considered  that  the 
trust  In  favor  ot  the  tenant  for  life,  or  her 
estate,  was  absolutely  closed  upon  her  death, 
and  the  direction  to  transfer  the  entire  legal 
title  to  the  remalnder*men  must  be  intended 
to  give  them  the  entire  equitable  title  to  all 
interest  payable  after  the  death  of  the  tenant 
for  Ute.  tree  fKHn  any  trust  In  favor  at  (be 


life  tenant  cr  ber  estate.  Beoondly,  flbe  direc- 
tion to  assign  the  bond,  with  all  accnmtUa- 
tlone  of  Interrat,  to  the  remaindw-men,  shove 
that  the  parties  did  not  intoid  to  confine  the 
rl^ts  of  the  remainder-men  simply  to  Hie 
principal  of  the  bond,  but  Intended  this  asrign- 
ment  to  operate  to  some  extent  upon  the  right 
to  intoeet,'  which  existed  at  the  death  of  flie 
tenant  for  life.  The  term  "all  accmnulatlont 
of  Interest,"  as  need  In  this  'case,  naturally 
Included,  as  It  seems  to  me^  at  least  the  In- 
terest accrued  at  the  death  of  the  tenant  for 
lUe,  and  cannot  be  limited,  oa  defmdantsr 
counsel  cmtend,  solely  to  the  Interest  whldi 
hod  accumulated  in  the  trustees*  hands,  as 
Interest  already  paid  to  them;  bat  held  by 
Ihem  aa  Intoest  not  desired  tiie  life  ta^ 
ant  This  balance  of  the  entire  Intwest 
which  was  not  desired  by  the  life  tenant  was 
expressly  provided  for  by  the  terms  ot  the 
deed,  which  directed  this  balance  of  Interest 
to  be  paid  to  the  remainder-men  equally,  and 
would  th««fore  belong  to  them  under  this 
express  gift  of  Interest  Under  this  ciproae 
gift  tills  balance  so  accnmnlated  was  payable 
at  once,  or  as  soon  aa  the  Iltd  tenant  eolB- 
cfently  Indicated  her  desire  not  to  receive  It; 
and  these  accmnnlatlons,  therefore,  could  not, 
as  It  seems  to  me,  be  the  accumulatlona 
which  were  asi^gnable  (not  payable)  sol^ 
upon  the  death  of  the  tenant  for  life.  Tbia 
express  provision  as  the  payment  to  the  le- 
malnder-men  of  the  interest  already  paid  and 
accnmnlated  In  the  hands  of  the  trustees 
mokes  It  neceesaiy  to  hold  that  the  sobse- 
quent  direction  to  ffiutign  all  accumulations  of 
Interest  upon  the  death  of  the  tenant  for  Ufb 
can  have  no  meaning  ot  application  unless  It 
refers  solely  to  the  accrued  Interest,  or  dfse 
to  hold  that  it  was  an  unnecessary  or  con- 
tradictory provision  as  to  the  Interest  accu- 
mulated in  the  hands  of  the  trustees,  and  not 
paid  over.  In  LIpplncott  v.  Rldgeway  (1SS9) 
11  N.  J.  Eq.  528^  536,  Chancellor  WlUiamson 
said  that  the  words  "accumulated  Interest" 
have  no  technical  legal  meaning,  and  in  that 
case  held  that  the  testatrix,  by  the  use  of 
these  terms  In  ber  will,  meant  accruing  Inter- 
est undisposed  of,  as  otherwise  they  would 
have  no  application  whatever.  Under  the 
trust  therefore,  complainant  Is  entitled  to  an 
assignment  of  the  undivided  half  Interest  in 
the  bond,  with  one  undivided  half  of  the  ac- 
cumulations of  Interest  and  to  a  decree  tiiat 
this  assignment  passes  the  interest  which  had 
accrued  from  March  1,  189^  up  to  llazsaret 
Bentiey's  death. 
The  deed  of  trust  also  contained  a  covenant 
Peter  Bentiey  and  Bosallne  R.  Towar  that 
Margaret  B.  Bentiey  "will  receive  from  tiie 
trustees  annually  the  sum  of  seven  thouaand 
dollars."  At  the  hearing  an  appllcatl«i  mm 
made  to  amend  the  answer  so  as  to  set  up 
that  by  this  clause  complainant  Is  iireduded 
from  making  the  dalm  set  up  In  their  bill. 
No  proofs  having  been  taken,  the  only  effiect 
which  Could  be  given  to  the  amendment  If 
made,  would  be  the  dfect  of  the  clause  on 
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tbe  ocmstrnctloii  of  tbe  Instrnment,  as  to  the 
polDt  now  In  quesdon,  and  tor  this  purpoee 
the  entire  deed  Is  before  tiie  oonrt  In  the  an- 
swer as  filed.  If  the  object  of  the  amend- 
ment be  to  set  Tip  a  cbdsb  claim  on  the  oot»> 
nant  as  a  defmse  to  the  bill,  or  as  a  basis  of 
rellet  It  shoold  not  be  alloired.  as  tiie  claim 
cannot  be  folly  heard  on  these  pleading,  bat 
the  Uabaity  on  this  corenant,  It  any,  should 
be  dedfled  In  a  suit  dlrectty  broaght  thenoo. 
Tfak  application  to  therefore  denied. 


(90  HA.  TW 

WHITH  T.  WILIilAMS. 
(Ooart  of  Appeals  of  Maryland.   March  21, 
1900.) 

BUUaSINO  AND  XXMIN  AS30CIATI0N-l«BICnnC 
— USURT. 

Code,  art  23.  SS  94-G»,  prorides  that  a 

building  associatioa  may  adTaoce  to  a  member 
tbe  par  value  of  his  sliares  therein  Cor  snch  pre- 
mlnm  as  may  be  agreed  on,  or  may  purchase  a 
number  of  his  shares  at  an  agreed  price,  and, 
or.  paymrat  therefor,  receive  security  for  the 
payment  of  unpaid  installments  thereon,  tn- 
getber  with  6  per  cent.  Interest,  at  such  times, 
and  subject  to  such  flues  and  penalties,  as  the 
association  may  prescribe.  Htti,  that  tbe  word 
"premium,"  as  used  in  this  statute,  means  a 
sum  to  be  paid  for  the  loan  In  advance,  and 
reodered  fixed  and  defined  by  agreement,  and 
hence  an  agreemeot  la  a  member  to  paj  $7.00 
a  month  In  excess  of  6  per  cent,  for  a  loan  was 
not  authorised  by  the  statute,  and  waa  nsurl- 

<H1S. 

Appeal  from  circuit  court,  Wicomico  coun- 
t^,  in  equity;  Henry  Page,  Judge. 

*^'o  be  officially  r^rted." 

Action  by  Isaac  H.  White  against  Jay  WO- 
llams,  assignee  of  the  Baltimore  Building  & 
Loan  Association  of  Baltimore.  From  an  or- 
dw  confirming  an  anditoE's  acconnt,  plaintiff 
appeals.  Reversed. 

Argued  before  McSHERRY,  0.  J.,  and 
FOWLEB.  BOm  BBISCOB.  SCeMUCKBR, 
and  JONES.  JJ. 

Toadvln  ft  Bell,  for  appellant  Fleldw 
C-  SUngluff  and  Jay  Williams,  for  app^lee. 

JONES.  J.  This  case  Is  broogbt  to  this 
court  upon  an  appeal  from  an  order  passed 
by  tbe  court  below  ratifying  an  auditor's  ac- 
count. The  facts  of  the  case  which  pr»- 
ceded  this  order  and  gare  rise  to  the  contro- 
versy decided  thereby  are  aa  follows:  On 
the  lltb  day  of  Mar^  1893,  the  appellani; 
together  with  his  wife,  executed  to  the  Bal- 
timore Building  ft  Loan  iMOdatltm  of  Bal- 
timore, a  body  corporate,  a  bond  In  the  sum 
of  $1,600,  which,  after  stating  that  It  was  for 
money  borrowed  from  the  said  corporation 
on  15  shares  ot  Its  stock,  and  that  it  was 
secured  by  a  deed  of  trust  of  even  date,  is 
conditioned  to  well  and  truly  pay  the  month- 
ly Interest  on  the  said  sum  of  $1,500  at  the 
rate  of  6  per  c«at.  per  annum  fnm  the  date 
of  the  bond,  tbe  monthly  dues  on  the  said 
shares  of  stock,  the  monthly  preminms  on  the 
Aald  shares,  ail  fines  assessed  against  the  ap- 
pellant under  the  rules  and  regulations  of 


tte  eorporatI<Hi,  all  taxes  and  assessmetatt 
iQKin  the  real  estate  covered  by  the  deed  of 
trust,  all  premiums  of  Insurance  necessary  to 
keep  the  property  Insured,  and  all  fet-s,  costs, 
and  expenses  to  which  the  said  corporation 
might  become  liable  by  reason  of  any  litiga- 
tioD  tmichlng  the  transaction  with  the  appel* 
lant  as  "a  member  of  and  borrower  from"  the 
same  "until  the  said  eto<^  shall  be<!ome  fully 
paid  in,  and  of  the  par  value  of  one  hundred 
dollars  per  share,  and  shall  then  surrender 
the  said  stock"  to  the  coiporatlon.  The  bond 
then  provided  that,  if  the  '^)bllgation  be  dis- 
charged before  the  said  stock  rwAm  the 
par  value  of  flOO  per  shares  as  aforesaid, 
whether  by  roluntary  payment  by  consent  of 
parties,  or  by  enforcement  of  the  deed  of 
trust  securing  it,  or  otherwise,  the  same  shi^n 
be  credited  with  the  value  of  said  fifteen 
shares  of  stock,  to  be  determined  by  the  board 
of  directors  of  said  association  according  to 
the  rules  of  valuations  laid  down  In  the  by- 
laws or  by  resf^ntion  of  the  board  of  dhrect- 
ora,  and  as  of  the  date  of  such  payment" 
On  tbe  same  day  the  appellant  and  his  wife 
executed  to  the  said  corporation  a  mortgage 
which  redtM:  "Whereas,  tbe  said  mortgagor, 
Isaac  H.  White,  being  a  member  of  the  said 
body  corporate,  has  received  an  advuce  or 
loan  to  tbe  amoont  of  fifteen  hundred  dollars 
on  fifteen  shares  of  its  stock  held  by  the  said 
Isaac  H.  White  In  his  own  name,  the  said 
sum  of  fifteen  hundred  dollars  being  the  par 
value  of  said  fifteen  shares,  and  npon  which 
the  mortgagors  hereby  agree  to  pay  during 
the  continuance  of  this  mortgage  a  preminm 
of  seven  dollars  and  fifty  cents  ou  the  last 
Saturday  of  each  and  every  month,  the  inter- 
est on  the  said  loan  on  the  last  Saturday  of 
each  and  every  month  at  the  rate  of  six  per 
cent  per  annum,  and  the  dues  of  nine  dol- 
lars on  the  last  Saturday  of  each  and  every 
month,  and  also  such  fines  and  penalties  as 
may  be  Imposed  upon  him  by  tbe  by-laws.  In 
accordance  with  the  stipulations  hereinafter 
mentioned.''  The  condition  of  the  mortgage 
Is  that  tbe  mor^gors  **shall  make  the  pay- 
ments and  perform  the  covenants  herein  on 
each  of  their  parts  to  be  performed  until  the 
said  stock  becmnes  fully  matured  and  of  the 
value  of  one  hundred  dollars  ^100)  per 
share."  Tbe  mortgagors  having  made  default 
In  the  payment  stipulated  for  In  the  bond  and 
mortgage,  the  same  were  assigned  by  the  cor- 
poration to  the  appellee  here  for  collection, 
and  the  mortgaged  property  was  sold  by  him 
under  a  power  of  sale  CMitalned  in  the  mort- 
gage, and  the  proceeds  of  sale  were  dletrlbut- 
ed  by  the  assignee  by  a  stst^ent  filed  with 
his  report  of  sale  in  accordance  with  tbe 
claim  of  the  appellee  aa  to  the  amount  to 
which  he  Is  entitied  in  settlement  of  the 
mortgage  dalm.  Upcm  objections  to  this  pro- 
poaed  distribution  of  the  fond  by  the  KpffH- 
iant,  tbe  case  was  rtferred  to  an  auditor, 
wlio  stated  four  sevoal  accounts  aftei  liear- 
Ing  evidence  sobmltted  by  the  respective  par- 
ttea.   b  account  No.  1  be  txeated  the  trans- 
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actloB  between  the  parties  thereto  aa  an  or- 
dlnuT  loan.  In  aocoant  No.  2  be  allowed 
the  appellee  the  amount  of  the  advanoe  to 
the  appellant  with  Interest  thereon  to  day 
of  sale,  and  credited  appellant  with  the  nine 
of  his  stock  as  made  to  aroear  from  evidence 
before  hUn,  and  with  tiie  amonnt  of  Interest 
paid  by  appeilaat,  and,  In  addition,  allowed 
Urn  for  amonnt  paid  ai  premlnm,  with  arer- 
a^e  Intoest  on  same.  In  account  No.  i,  mtt- 
et  allowing  for  expenaea  and  ocunmlaalons  as 
In  other  accounts,  he  allowed  to  appellee  the 
amonnt  found  In  the  evidence  to  be  neoeft- 
aary  to  matnre  tike  iqn^dlanrs  stof^  In  ac- 
eonnt  No.  4,  after  charging  an>dlee  with 
amonnt  of  sales,  and  allowing  tor  expoiaes, 
etc,  he  allowed  his  claim  at  originally  made, 
leas  a  small  amount  overpaid  for  lnBnranc& 
As  diown  by  a  statonaent  filed  with  the  au- 
ditor, the  resnlt  In  this  accoont  is  arrived 
at  by  <Aaiglng  the  i^ip^Uant  with  the  amoont 
of  tiie  cHlglnal  loan,  Intexest  for  9^  muiths, 
—being  for  the  time  Intervening  between  the 
last  payment  by  him  of  does.  Interest,  and 
premlnm,  as  provided  In  the  mortgage,  and 
the  day  of  sale,— with  amonnt  denominated  In 
the  mortgage  as  premlnm  for  the  same  time, 
and  with  small  amounts  for  fines  and  Insur- 
ance and  with  a  release  fee;  and  allowing 
him  ai  a  credit  tbe  amonnt  actually  paid  In 
by  him  for  dues  and  average  Interest  there- 
on. To  account  No.  4  appellant  excepted, 
"because  the  amonnt  allowed  In  said  audit 
to  Qie  assignee  of  said  mortgage  Is  largely 
in  excess  of  the  amount  due  thereon,"  "and 
for  that  tiie  amonnt  so  allowed  In  Audit  Na 
4  to  said  assignee  Is  nsorlous."  The  appel- 
lee excf^ited  to  accounts  Nos.  1. 2,  and  8.  The 
court  ratified  aceonnt  Now  4,  and  rejected  Nos. 
1,  S;  and  8. 

The  single  q  tectflc  ground  of  objection  by 
the  appellant  to  aceonnt  Now  4  of  the  andltw 
Is  that  ttie  amount  allowed  Oiereby  to  the 
appellee  oonalsta  in  part  of  usurious  diarges, 
,8nd  It  Is  therefore  the  only  objection  this 
'  court  can  notice  in  giving  consideration  to 
the  order  aroealcd  from.  Dart^  r.  Bonse^  7B 
Bid.  26^  22  AtL  1110;  UlUer,  Blq.  Proc.  | 
note  1,  and  cases  there  cited.  The  ehaiv 
ter  of  the  Baltimore  Bunding  ft  Loan  Assoda^ 
tion  Is  not  befCre  ns,  hot  the  case  has  been 
argued  npcn  tlie  Mefs  and  at  ttae  oral  argn- 
ment  tbe  eoncesnun  that,  in  the  lan- 
guage of  appellants  brief.  It  Is  "a  mutual 
association,  based  on  a  mutual  ^an."  In 
other  words,  It  Is  <a  the  class  of  corporations 
familiarly  known  as  "bnllding  assoclationa,'' 
and  classified  in  our  general  IncoqxHutiim  act 
under  tbe  head  of  **Bnnding  or  Homestead 
AsBodations,**  with  Ibeir  powers  and  privi- 
leges defined  In  sections  fiB  to  90.  tncluslTe^ 
of  article  23  our  Oode;  and  It  will  be 
seen  from  the  provisions  of  the  bond  and 
mortage  herein  set  out  that  the  transactkm 
In  question  was  Intended  to  be  one  that  would 
come  within  the  powers  tiierdn  conferred 
upon  snch  corpora tloas.  The  charge  of  nsory 
Is  aimed  at  flte  ezacUon  made  la  the  con- 


tract between  die  kmn  aasoelaSloB  nd  the 
reliant  of  97.80  per  montSi  under  tiie  derig* 
nation  of  "premlnm,**  In  addition  to  the  l^al 
late  of  6  per  cent  Interest;  and  tiie  question 
Is  irtiellier  this  Is  an  antbotiscd  dtarge.  Tbe 
mortgage  which  gives  rise  to  flie  question 
here  was  made  prior  to  tbe  act  of  1804  <ch«p- 
ter  821),  and  is  not  affected  by  that  act. 
which.  If  It  conM  have  any  snch  effect  upon 
transactions  sudi  as  ttis,  whkA  antedated  Its 
enactment,  does  not  purport,  ellbw  expresdy 
or  by  Implication,  to  have  any  retroacdve  ef- 
fect It  was  decided  In  Gedlger  v.  Aisoclntkn. 
88  Md.  074.  that  the  act  of  1872,  c.  17B  (nav 
section  108,  art  28,  of  oar  Oode),  has  do 
a^Icatloi  to  cwporathms  of  the  kind  wia 
which  we  are  here  dealing.  The  right  of  the 
ooqNnatkm  to  »aet  liils  diai^  oi  premlnm 
here  the  snbject  of  objection  by  Hie  appd- 
lant  1^  therefore,  to  be  10(dted  for  in  oectlaia 
01  to  00  of  article  20  of  the  Code,  already 
referred  to,  If  auCh  pown  Is  possessed  by  It 
Such  a  charge  dearly  does  not  come  wHbIn 
ttae  description  of  '^sonns'*  wbldi  Is  anttux^ 
Ised  by  section  97  of  this  artlde;  and.  If  an- 
thorily  for  making  It  is  to  be  found  at  til  In 
any  of  the  sectltms  of  the  Oode  referreA  to^  It 
must  be  tn  section  08,  which  reads  as  fol- 
lows: **Snch  corpwatlon,  at  any  time  In  aO- 
vanee  of  ttae  period  oF  time  at  wtaidi  ft  may 
cease  to  exhrt,  according  to  the  plan  curtained 
fai  the  original  artldes  of  aasodatlon.  may  ad- 
vance to  any  member  tiierettf,  for  sndi  pre- 
mium as  may  be  agreed  upon,  tbe  sum  whidi 
he  would  be  entitled  to  recdve  npon  0ie  die- 
solution  of  the  corporation,  for  any  nomber 
of  shares  therein  hdd;  or  may  pnrdiase  tiom 
any  member  thereof  the  share,  or  any  number 
of  shares,  of  the  stock  held  by  him,  at  eoA 
price  or  sum  as,  according  to  the  artidea  of 
association,  such  member  may  agree  to  re- 
cdve,  and  on  paymoit  of  said  sum  of  numey, 
may  receive  ftom  such  member,  secority  as 
mentioned  In  the  next  socceedli«  section  of 
tills  article,  for  ttae  payment  by  sndi  memli« 
to  Bud)  cwpmtion,  of  the  mynld  Installments 
to  be  paid  on  the  rtiare  or  shares  ot  ttotk  so 
sold  or  redeemed,  togetiier  with  Interest  at 
the  rate  ot  six  per  cent  per  annum  on  the 
sum  80  paid  or  advanced,  at  such  times  snd 
snbject  to  snch  fines  and  penalties  for  tbe 
non-payment  tiiereof,  as  may  be  prescribed 
In  the  articles  of '  assodatlon  or  In  flu  by^ 
laws."   Now,  the  word  "premium,"  as  need 
In  this  section,  would  aeem  to  mean  a  nam 
of  money  to  be  paid  for  tbe  loan  In  adduce, 
and  rendered  fixed  and  definite  by  agreonent 
of  the  parties.  It  Is  true,  tiie  word  **premlnra" 
In  Itself  may  mean  dtiier  a  fixed  sum  to  be 
paid  or  a  percentage.   Webster's  DletionBTy 
glTCS  as  one  definltlui  of  tiie  wind:  "ScHne- 
ttatng  offered  or  given  for  tiie  loan  of  money; 
sometimes  synonymous  with  Interest*  but 
generally  signifying  a  sum  In  advance  oi  ttae 
capital  or  sum  leit"  To  the  ordinary  appre- 
hension, this  would  be  tbe  meaning.  l%e 
stotnte  does  not  Indicate  that  the  word  b 
there  used  In  a  sense  different  ftom  Its  more 
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ordinary  and  commonly  accepted  meaning. 
On  tbe  contrary,  when  It  goes  on,  u  In  die 
sectltm  qaoted,  to  anthorlze  aecnilty  to  be 
taken  from  the  member  of  the  corporation  ob> 
talnlnc  an  advance  for  the  irayment  by  ancti 
member  of  the  nnpald  Installments  to  be 
paid  on  die  share  or  rtiares  of  stock  sojd  or 
redeemed,  together  witb  Interest  at  the  rate 
of  6  per  cent  per  annum  m  tbe  som  paid 
or  advanced,  and  subject  to  such  flOM  and 
penalties  for  nonpayment  aa  may  be  pre- 
scribed In  tbe  articles  ot  association  or  Id  tbe 
by-laws;  and  again.  In  tlie  flawing  sectlMi, 
wtiere  it  prescribes  the  kind  of  security  to 
be  taken,  particularizes  for  what  ptuposea 
secorlty  Is  to  be  taken  from  which  all  refer- 
ence to  premium  Is  excluded,— it  seems  obvi- 
ous that.  In  contemplation  of  the  atatute,  the 
premium  was  something  to  be  ascertained  and 
settled  in  advance,  and  needed,  therefore,  no 
provision  for  requiring  security  for  Its  subse- 
quent payment  This  Is  made  clear  by  the 
enactznent  of  cAiapter  321,  Acts  18M,  In  which 
It  Is  provided  In  express  terms  that  building 
assordatlons,  "Instead  of  receiving  tlie  whole 
amount  of  said  premium  In  advance  oi  de- 
ducting the  whole  amount  of  said  premium" 
from  the  advance  made  to  a  member,  may 
contract  with  tbe  borrower  to  pay  the  same 
in  weekly,  monthly,  or  such  other  installments 
as  may  be  agreed  upon,  and  may  receive  such 
security  for  payment  thereof  as  Is  provided 
for  tbe  dues  and  Interest;  for  why  should  this 
power  of  receiving  the  premium  in  install- 
ments. Instead  of  taking  "the  whole  amount 
In  advance,"  be  conferred  anew  upon  these 
assodatlonst  If  such  power  was  already  pos- 
aessed.  Tbe  language  employed  Is  also  slg- 
nlflcant.  The  expression,  "Instead  of  rec^v- 
Ing  the  whole  amount  of  said  premium  in 
advance  or  deducting  the  wb<rfe  amount."  con- 
tains a  plain  implication  of  the  legislative  on* 
derstandlng  that  tbls  power  of  receiving  or 
deducting  the  whole  amount  in  advance  was 
tbe  only  one  then  possessed  In  respect  to  char- 
ging or  receiving  tiie  premium.  If  tbls  be 
the  true  construction  of  our  statute  aa  r»- 
qpects  tlie  right  and  power  of  building  asso- 
clatlonik  when  making  advances  of  money, 
to  charge  and  receive  payment  of  premiums, 
—as  seems  clear,— It  follows  that  the  charge 
of  tbe  appellee  In  this  case  of  $7.50  per  month 
In  addition  to  the  charge  of  the  legal  rate  of 
Interest  cannot  be  sustained  as  premium.  If 
not  premium,  what  Is  It?  It  Is  simply  some- 
thing to  be  paid  for  the  advance  or  loan  of 
money  made  to  the  appellant  by  the  assignor 
building  association  In  excess  of  tbe  legal  rate 
of  Interest,  which  Is  usury.  This  was  so  de- 
cided In  the  case  of  Gelger  v.  Association, 
Bupra.  In  tSiat  case  the  mortgage,  after  re- 
citing that  the  appellant  was  a  member  of  the 
association,  and  had  received  an  advance  of 
$400  on  bis  two  shares  of  stock,  which  were 
redeemed  and  transferred  to  the  association, 
contained  a  covenant  on  bis  part  to  pay  week- 
ly Qie  sum  of  $1  as  dues,  and  also  weekly  the 
son  o<  00  eotta  as  weekly  premium  nntli  dla- 


■olutkm  of  tbe  corporation.  Tbls  court  beld 
that  the  corporation  In  that  case  was  a  mu- 
tual loan  association,  as  the  corporation  In- 
volved in  this  case  Is  conceded  to  be,  and, 
that  It  bad  the  right  to  rec^ve  the  dues  and 
legal  Interest  on  the  amount  advanced;  but 
tbat  the  sum  required  to  be  paid  aa  premium 
waa  more  than  die  l^al  rate  of  Interest  and 
that  the  excess  was  usury;  and  It  was  not 
allowed  as  premium,  the  court  saying,  at 
page  B7&:  "The  tblrty  cents  premium  per 
share,  provided  for  In  article  8  of  appellee's 
constitution,  and  charged  this  appellant  Is 
more  than  six  per  cent  on  the  value  of  ISie 
share,  which  ia  $200.  Sixty  oraits  la  charged 
the  appellant  on  the  two  shares  ($400)  ad- 
vanced him.  This  is  nearly  fourteen  cents 
per  week  Id  excess  of  legal  Interest  It  is 
not  called  'Interest'  but  Is  called  *premium*; 
but  It  Is  manifestly  intended  for  Interest  and 
Is  an  evadon  of,  and  In  vlolatlmi  at,  law." 
Now,  If,  in  this  cas^  the  two  duurgea,  the 
one  for  Interest  and  the  other  for  premium, 
had  been  put  togetber,  and  charged  in  one 
monthly  sum  of  $15  under  the  name  of  "pre- 
mium," tbe  parallel  between  this  case  and 
the  Gelger  Case  would  be  perfect  It  can 
make  no  manner  of  difference  in  inlnclple 
tSiat  the  authorized  part  of  tbe  charge,  name- 
ly, the  Interest  Is  separated  from  the  tmau- 
thorized  charge,  namely,  die  excess,  and  one 
la  called  "interest"  and  the  other  Is  called 
"premlnm,"  which  la  the  only  dllference,  in 
effect,  between  this  case  and  the  case  In  68 
Md.,  supra.  In  the  case  of  Blrmln^am  v. 
Association,  45  Md.  641,  this  court  wlrile 
cohstmlng.  It  Is  true,  the  charter  of  a  dif- 
ferent kind  of  loan  association  from  the  one 
with  which  we  are  dealli^,  and  one  (grating 
under  a  spedal  charter,  declared  a  principle 
of  construction  that  may  well  be  applied  to 
corporations  of  the  character  of  the  one  here 
In  so  far  as  they  may  be  endowed  with  special 
powers  and  privileges,  when.  In  speaking  of 
the  right  granted  to  the  particular  coiporadon 
Id  that  case  to  charge  premiums  or  bonus,  it 
Is  said,  at  page  M4:  'The  privilege  thus 
granted  Is  a  very  unusual  and  extraordinary 
one,  and  no  contract  Aould  be  brought  within 
Its  operatlw  unless  made  and  executed  In 
strict  conformity  with  the  very  terms  of  the 
law;"  and  In  that  case  It  was  held  that  the 
bonus  or  premium  authorized  tras  a  sum  to 
be  deducted  In  advance  under  a  provision  In 
the  charter  of  the  corpnutlon  which  read 
"that  It  shall  and  may  be  lawful  for  the  said 
association  to  loon  money  upon  such  Interest 
as  may  be  prescribed  by  law,  for  any  period 
of  time,  and  upon  such  premiums  or  bonus  as 
may  be  agreed  upon  by  the  association  and 
the  borrower,  and  In  all  cases  to  deduct  the 
Interest  and  bonus,  or  either  of  them,  In  ad- 
vance." The  foregoing  view  of  tbe  question 
here  being  considered  ia  In  accordance  with 
the  trend  of  the  authorities  generally.  In 
Bnd.  BIdg.  Ass'ns,  S  407,  It  Is  said:  "Tbe 
statutes  authorizing  tbe  reeervatlott  of  pre- 
miums have,  in  general,  been  miderstood  to 
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mean  a  definite  sum  fer  the  whole  period  of 
Qie  loan,  and  not  anTtbIng  whatever  tbat  tbe 
parties,  In  tbeir  contract,  may  choose  to  de- 
nominate a  'bonua^  or  'premloin.' And  again. 
In  KectloQ  408,  after.saying  U  bad  been  stated 
tbat  In  aomv  aaaodalJomi  tbe.mie  waa  not  to 
deduct  the  pnemlum,  etc.,  bat  .to  re<2alte  It 
to  be  paid.  In  montblj  Installment*,  It  la  aalU: 
"AH  fbMX.  can  be  paid  ot  it  under  tbe  aatbority 
of  (be  cases  Just  examined  Is  tbat  socb.an, 
rang^nenti  If  in.  <»»uUct  wltb  tbe  method  pre- 
.  scribed,  bjE' statute  In  tbe  legsJIaatlcHt  of  pr»> 
mluma»-  er  perb^^  In  tbe  abqenoe  of  distinctly 
l^isIatlTe  Baactkm,  most  be  regarded  as  il- 
legal, and  afl.rradvlng  ttte  entire  transaction 
uanrlona."  Amcmg  tbe  antbortties  to  wbldi 
tbe  antbor  refera  tn  anpport  of  tbe  proposltum 
ooDtalned  In  tbe  last  aectlwi  la. the  case  of 
CMger  T.  ABsotiatloQ.  BS  Md.  .I!6e.  In  Thomp. 
Bldg.  AssTns  (at.  page  1M>  it  ,1s  said:  'Tbe 
l^^lalatlTe-lntsntbm  In  allowing  premiums  was 
t»  confer  en  tbe  association  An  equitably  and 
wra^table  mettiod,  of  selecting  Its  bomveta 
br  leqolring  of  than  a  bonus.  80.  if  Qie  as- 
so^tlea  disregards  this  bitention.  and  by 
any  form  bKreases  tbe.  intereati  the  eonrts 
promptly  zegtraln  any  «ucb  practice,  and  com- 
pel It  to  refund  any  audi  oTenobarge/'  It  Is 
quite  unnecessary  to  review  at  length  the  au- 
thorities so,  faUy  qnoted  in  tbe  .brief  of  the 
ntft^let.,  Tbey  do  not  go  to  the  dlsUnetlTe 
qneation  we  have  to  deal  with,  here,  and,.  If 
tbey  did,  the  nil»  which,  most  ccmtnrf  this 
court  must  be  derived  from  our  own  statntea, 
and  tibe  coDStrnetlon  put  upon  them  by  ottr 
own  courts.  Tbe  cane  dted  f»m  tbe  tupieme 
court  of  Indiana,  and  so  mueh  relied  upon  by 
tlte  aK)ellee*B  coniM^  dealt  with  -and.  ooo- 
atroed  legislation  .npim  this  subject  dltEerent 
frtnn  oar  own,  and  Trtilch  goes  much  fnrtiier 
.  than  ouBB  In  Its  cmnt  of  powers  to  building 
associations  to  regulate  tbe  charge  >of,  and 
methed  of  paying,  ptemlnms  iqxm  hians.  It 
.follows  tnai  tbe  feregolug  .views  -tbat'  the 
'  objection  of  the  ai^llant.  to  ttie  account  No. 
4,  herein  rei^RTed  to,  oug^t  .to  have  been  -sna- 
talned,  and  tbat  tbe  order  of  the  court  ratl- 
■i^ng  tbe  same  must  be  reversed.  Order  z»> 
versed*  and  cause  remanded. 
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(Court  of  Appeals  of  Maryland.    Feb.  15. 
1900.) 

ORPHANS'  COURT— JURISDICTION— EXECUTORS 
—WILLS— LIFE  ESTATB-«URRBNDER. 

1.  The  widow  of  testator,  having  a  life  estate 

in  his  real  propwty.  made  aa  ex  parte  applica- 
tion to  tbe  orphana'  courtj  and  obtained  an  or- 
der that  the  execntrrees  sell  such  real  estate, 
and,  after  paying  certain  mortgai^e,  Invest  the 
proceeds  for  her  use.  Held,  that  the  order  was 
void,  aa  Code,  art.  93,  §  256.  limits  the  powers 
of  the  orphans'  court  to  those  expressly  confer- 
red, and  tbe  power  to  make  such  an  order  is 
nowhere  conferred. 

2.  Where  a  te.stator  devises  real  estate  to  his 
widow  for  life,  and  directs  It  to  be  sold  at  her 
death,  his  intention  to  prevent  tbe  sale  of  tbe 
property  during  her  lifetime  is  clear,  and  the 


will  does  not  aotborlae  the  Mphaas*  comt  to 

order  a  sale  of  the  pfoperty  b^ore  her  death. 

3.  Tbe  application  of  a  widow  to  the  or* 
pbans'  court  to  have  real  estate  in  which  she 
nasi  ■  life  estate  sold,  and  the  profteeds  mvest- 
ed  for -her  use,  is  not  a  sarrender  at  Iwr  life 
estate.  . 

Appeal  Aom  orphans*  -  court,  WasUngtan 
OSDnty;  Luther  Spanker,  Solomon  Mew> 
cwoaer,  and  Baaiael  IX  Martin,  Judges. 

"To  be  officially  reported.*' 

Action  by  Cathartee  Y.  Saook.  «zeent3rbE  of 
the  estate  of  J<dm  Mund^,  deceased,  against 
Bllaabeth  :Uunday.  From  an  'ocdtt  «f  tbe 
orphans'  eowt  directing  a  sale  oC  real  eatate, 
defendant  appeals.  Bevtned.  ■ 

Argued,  before  HcSHBRBY,  a  and 
BOTC;  vaWUBBi^  fiOHiCUOKBR,  and 
JONBS,  JJ. 

Thompson  A.  Brown  and  Charles  A.  Little, 
for  appellant  Alexander  Armstrong  and  Sam- 
uel B.  Loose,  fAr'  appellee. ' 

BOTD.  J.  -  JoUn  Mnnday-,  by  bis  last  wfll 
and  testament  whldb  was  admitted  to  pro- 
bate by  tbe  OTpbanb*  (court  of  Washington 
county.  left  'certam  real  Mtate  to  bla  wie^ 
Bll^beth  Sunday,  *^  bare  and  to  bold  for 
iai«  term  df  her  natural  Ufie,  and  at  ber  death 
to  be  sold '  by  my  hereinafter  named  aecn- 
ttlces,  and  tbe  proceeds  to  be  applied  first  to 
tbe  ^yment  (of  fhe  mortgage  debt,  principal 
and  interest,  whlcb  Is  now  upon  my  farm,  and 
tbe  balance  to  be  distributed*'  as  ttiereln  di- 
rected. He  appointed  hia  -  two  daughters. 
OsIbaiHAe  V;  Snook  and  ISallle  E.  Zentmyer, 
bis  eXecotrlces.  and  directed  them  to  sen. 
after  his  death,  two  lots  and  some  personal 
proiJer^.  and  to  apply  the  proceeds  towards 
tbe  payment  of  the  mortgage.  Those  lots 
wece  not  Inclnde^' '  in  the  propwty  left  to 
Mrs.  Uuhday  for 'life,  and  were  sold,  and  Ibe 
proceeds  applied  as  directed.  Tbe  widow  filed 
s  petition  m  Ibe  ifrphana*' court  of  Washing- 
ton county,  In  which  she  stated  that  she  found 
tbat  by  reason  of  her  age  she  was  ooi  able 
to  fitrm  tbe  land  left  her  for  life  so  as  to  ob- 
tain aofflclent  money  to  live,  pay  taxes  and 
Interest  oa  the  mortgage  debt,  or  to  keep  the 
■Improvements  In  good  repair  and  condition. 
She  then  alleged  tbat  It  would  be  to  her  ad- 
vantage, as  well  as  to  the  advantage  of  all 
tn  Interest,  that  tbe  land  be  sold  by  tbe  ex- 
e^atrlces,  and  tbe  proceeds  arising  therefrom 
applied  to  tbe  payment  of  the  mortgage,  and 
the  balance,  If  any,  to  be  Invested  for  ber  use 
and  benefit  during  her  life.  The  orphans' 
court  on  that  ex  parte  petition  ordered  the 
executrlces  to  sell  the  property,  prescribed  the 
terms  of  sale,  and  directed  them  to  pay  tbe 
mortgage  out  of  tbe  proceeds  of  sale,  and  In- 
vest the  balance,  If  any,  for  the  us^  and  bene- 
fit of  Mrs.  Munday  durhig  ber  life.  Prom 
that  order  Catharine  V.  Snook,  one  of  the 
executrlces,  took  this  appeal. 

That  the  orphans' court  had  no  power  to  past 
such  order  on  the  ex  parte  petition  of  tbe  life 
tenant,  we  can  have  no  doubt  It  ts  a  ctnirt 
ot  limited  Jarlsfflctlon.  and,  altbougb  tbere 
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ue  nnmeTOQi  statDtes  aothorteliig  them  to 
exercise  varlona  powers  in-  connection  with 
tbe  administration  of  estate*,  there  Ui  none 
that  could  give  them  any  authority  to  pass 
An  order  of  this  character.  By  section  256, 
art.  98,  of  the  Code  It  U  proTided  that  thej 
"shall  not,  ondez  pretext  of  Incidental  power 
Qt  constructlTe  aathorltr^  exercise  any  Jnrla- 
dlctten  not  expressly  conferred  by  law."  A 
court  of  eqtiJty  could  not,  on  an  ex  parte 
application  of  a  life  tenant,  pass  such  an 
order.  Section  198;'art  16,  Id.,  does  provide 
Oat  when  one  or  more  persona  Is  or  are  en- 
titled -to  certain  estates  therein  named,  Ip- 
dudlng  an  estate  for  life,  and  others  have 
remainders  or  otbet  Interests  in  the  same 
lands,  a  court  of  equity  can,  on  application 
of  any  of  the  parties  In  Interest,  decree  a 
■ale  thereof,  and  an  Investment  of  th^  pro- 
ce&la,  "if  It  shall  appear  to  be  advantageous 
t*  tbf-  parties  cDnoerned,"  and  "if  all  the  paz^ 
tWb.  \D  being  are  parties  to  t^  proceeding"; 
bnt  eren  that  court,  broad  as  Its  powers  are, 
oonld  not  pass  a  yalid  decree  without  having 
the  parties  interested  before  It,  and  not  then 
nnlefls  It  Is.  shown  by  proper  evidence,  or  the 
adlnlsslon  of  the  parties,  If  all  are  competent 
to  so  bind.  thesDBelTeB,  that  It  would  be  ad- 
vantageous to  th«  parties  concerned.  By  sec- 
tion 285,  art  ,08,  Id.,  the  orphans'  courts  have 
concurrent  Jurisdiction  with  the  circuit  courts 
as  .  courts  of  equity,  "so  as  to  anthorl»  and 
direct  the  sales  of  the  real  estate  of  intes- 
tates, where  the  appraised  value  of  such  real 
estate  does  not  exceed  the  sum  of  $2,500." 
But  this  Is  hot  d  'proceeding  under  that  pro* 
vision,  and.  If  It  was,  the  court  could  itbt 
■proceed  %lthout  making  those"  interested  par- 
ties. There  Is  no  ambiguity  in  the  will  as  to 
when  the  property  is  to  bb  sold  under  the 
power  therein  contained.  It  Tths  left  to  the 
trtdow  for  life,  and  *'at  her  death  to  be  sold." 
VpoH  what  principle,  then,  can  the  orphans' 
court  order  the  executrlces  to  sell  it  prior  to 
the  death  oC  the  llfie  tenaol;?  At  her  death, 
it  It  Is  not  sooner  Isold'  under  some  proper 
proceedings,  they  can  b^I  it.  and  report  the 
■ale  to  the  orphans'  court  for  ratlflcatlon.  If, 
when  the  time  for -  the  ^Isi  arrives,  they 
should- refuse  or  decline  to  act,  or  should  die 
without  executing  the  power  vested  in  them, 
the  orphans*  court  can  then,  upon  petition  of 
Any  party  intereBted,  appoint  an  administrator 
de  bonis  non  with  the  will  annexed,  or  em- 
power the  administrator  with  the  will  an- 
nexed, previously  appointed,  to  execute  the 
trusts  of  the  will  In  the  same  manner  and  to 
the  same  extent  as  the  executrlces  could  have 
done.  Section  288.  art  93,  Code.  But  even 
then  they  can.  If  they  choose,  lnv<^e  the  aid 
of  a  court  of  equity,  and  administer  the 
trust  under  its  su[>ervtsory  powers.  Kep- 
linger  v.  Maccubbin,  58  Md.  213;  Ogle  v, 
Reynolds,  7S  Md...  146,  23  Atl.  137.  As  long 
as  the  life  tenancy  exists,  the  orphans*  court 
cannot  reqqire  them  to  sell.  If  any  authority 
be  necessary  In  Bt4>port  of  a  proposition  which 
■eems  to  us  to  .be  .beyond  question,  the  caw 


of  wneoxon  v.  Beeie,  68  Md.  M4, 1>  ■offident. 

There  the  testator  devised  certain  real  estate 
to  his  wife  for  life,  and  after  her  death  to  be 
sold  by  his  executor  named  in  the  will,  and 
the  proceeds  -divided  as  theireln  directed. 
Ohief  Judge  Alvey  delivered  the  opinion  of 
the  court  and,  after  stating  when  the  widow 
died,  said,  "It  was  not  until  then  that  the 
power  of  sale  of  the  real'  estate  could,  under 
the  will,  be  executed."  It  la  not  necessary  to 
determine  what  effect  the  surrender  of  the 
life  estate  by  the  wIdoTv  in  her  lifetime  might 
have,  as  she  has  not  surrendered  It,  but  on 
the  contrary,  sought  to  have  the  real  estate 
converted  into  money  for  her  benefit  after 
the  payment  of  the  mortgage  debt  referred 
to.  Bven  if  that-  could  have  the  effect  of 
aci^eleratlng  the  power  of  sale,  and  the  widow 
bad  surrendered  her  life  estate,  the  orphans' 
court  could  not  pass  a  peremptory  order,  sncb 
as  this,  without  first  giving  the  executrlces 
an  opportunity  to  be  heard.  A  court  of  equity 
alone  can  grant  the  relief  sought  by  the  wid- 
ow, and  It  Is  useless  to  further  prolong  this 
opinion.  We  must  reverse  the  order  appealed 
from.  Order  revened;  appdlee  to- poj  ttw 
costs  above  kai  1>^w. 


SNOOK  V.  MUNDAT. 
(Court  ,  of  Appeals  of  Maryland.    Fetk.  IS, 
1900.) 

APPBAI^UNNECBSSART  UATTBR  IK  BBOORD- 
COBTS-^FPORTIONUENT. 

Where  a  snccessfal  appellant  nnnecessarily 
Inserted  In  the  rectyrd  a  petition  and  a  copy  of  a 
will,  which  were'  In  -  another  record  in  the  'ap- 
pellate court  the. court  will  apportloi)  the  costs, 
and  charge  appellant  with  onerhalf  ox  the  costs 
In  the  appellate  court'  Inelndlng  the  costs  of 
the  copy  transmitted. 

App^  from  orphans'  court,  WasblngtoC 
county;  Itutber  R.  Spangler,  Sdbmon  Mew 
comer,  and  Sanfmel  X>'.  Martin,  Judges. 

"To  be  officially  repprted." 

Application  by  Ellzabetii  Munday  f 6r  an  or^ 
der  requiring  the  sale  of  certain  real  estate  of 
the  etttate  <>f  John  Munday,  deceased,  to  pay 
debts.  From  aft  order  granting  the  applica- 
tion, Catharine  V.  Snook,  executrix,  appeals. 
Reversed. 

Argued  before  McSHERRY,  O.  J.,  and  FOW- 
LER, BO^D.  BRISCOE.  PAGB,  PBARCE. 
SCHMUCKBR,  and  JONES,  JJ. 

Thompson  A.  Brown  and  Charles  A.  Little, 
for  appellant  Alexander  Armstrong  and  Saml- 
B.  Loose,  for  iwpeUee. 

BOYD,  J.  It  follows  from  what  we  have 
said  in  the  preceding  case  (46  AtL  1001)  be- 
tween these  parties  that  the  orda  of  the  or- 
phans' court  of  Washington  county,  passed  on 
the  10th  day  at  November,  1899,  must  be  re- 
versed. But  as  there  was  no  occasion  to  have 
the  petition  of  Elisabeth  Munday  and  the  copy 
of  the  Willi  of  John  Munday  Inserted  In  the 
recOTd  In  this  case,  as  they  were  la  the  othe; 
record,  each  party  will  be  required  to  pay  on*- 
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halt  of  tbe  costs  In  this  conrt.  Including  tbe 
costs  of  tbe  copy  transmitted  to  this  court; 
the  costs  below  to  be  paid  by  the  ^pellee. 
There  was,  indeed,  no  necessity  to  bare  two 
records.  Order  reversed,  each  party  to  pay 
one-half  of  the  costs  In  tbis  court;  tbe  appel- 
lee to  paj  the  costs  in  the  lomr  oonrt 


90  H4.  TOB) 

SNOOK  T.  ZENTMTEB. 

(Court  of  Appeals  of  Maryland.    Feb.  10, 
1900.) 

JUBISDICTION  OP  0RPHAH8-  COURT— VOID 
ORDER— EXECUTOR— RBMOVAU 

Where  an  order  of  tbe  orphans'  court  di- 
recting the  executor  of  aa  estate  to  sell  certain 
real  estate  Is  Toid,  the  court  cannot  remove 
the  executor  for  refusal  to  comply  therewith. 

Appeal  from  orphans'  court,  Washington 
county;  Luther  S.  Spangler,  Solomon  New- 
comer, and  Samnd  D.  Muliii,  Judge*. 

"TO  be  officially  reported." 

Petition  by  Sailie  B.  Zentmyer,  an  execa- 
tilz  of  Jobn  Uanday.  deceased,  to  remove 
Catharine  V.  Snook,  the  other  executrix. 
Prom  an  order  of  removal,  Catharine  T. 
Snook  appeals.  Reversed. 

Argned  before  H(^HBBS7,  a  J„  and 
FOWLBR,  BRISCOB.  BOTt>,  PAGE. 
PBABCB,  SCBMUCKER.  and  JONES,  JJ. 

Thompson  A.  Brow^  and  Charles  A.  Little, 
for  appellant  Alexander  NelU  and  Samuel 
B.  Loose,  for  appellee. 

BOYD,  J.  This  Is  an  appeal  from  an  or- 
der of  the  orphans*  conrt  of  Washington  coun- 
ty removing  Catharine  T.  Snook,  one  of  tbe 
executrlces  of  John  Munday,  deceased.  Sal- 
lie  E.  Zentmyer,  tbe  other  executrix,  filed  a 
petition  alleging  that  Mrs.  Snook  had  refused 
to  obey  the  order  of  the  conrt  passed  on  the 
13th  day  of  October,  1899,  directing  them  to 
sell  the  residue  of  the  real  estate  of  their  tes- 
tator, and  asked  to  have  her  removed.  As 
we  have  decided  In  the  case  of  Snook  v.  Mun- 
day. 45  Atl.  1004,  that  tbe  orphans*  court  bad 
no  power  to  require  tbe  executrlces  to  sell 
the  property,  it  must  follow  that  they  had 
no  power  to  remove  her  for  her  refusal  to 
obey  that  order.  Had  that  case  been  other- 
wise decided  by  aa,  It  would  have  been  going 
very  far  to  permit  her  to  be  removed  for 
that  reason  while  that  question  was  still 
pending,  as,  before  the  order  complained  of 
in  this  case  was  passed,  an  appeal  had  been 
taken,  In  doe  time,  from  tbe  previous  order 
to  this  court  The  proper  exercise  of  the 
powers  vested  In  the  orphans'  courts  to  re- 
move administrators  aod  executors  for  fail- 
ure to  perform,  or  for  violating  their  duties, 
may  oftentimes  be  producOve  of  much  good 
in  the  administration  of  estates,  but  an  im- 
provident use  of  such  powers  cot  only  does 
great  Injustice  to  the  parties  directly  affect- 
ed, but  Is  calculated  to  do  harm  iu  other 
ways.  Tbe  appellant  was  not  only  right  in 
not  obeyhig  tbe  order,  which  was  absolutely 


nugatory  and  void,  bat  It  was  her  duty  to 
those  she  In  part  represented  to  take  an  ap- 
peal to  this  court  when  the  court  below  had 
refused  to  rescind  It  While  that  appeal  was 
pending,  further  proceedings  based  on  die  or- 
der appealed  from  should  have  been  stayed. 
The  order  passed  on  tbe  14tli  day  ot  Novem- 
ber. 1899,  win  be  reversed,  with  costs.  Oz^ 
der  reversed;  costs  abov»  Ud  Mow  to  be 
paid  by  the  t^nwUee. 

(IK  PL  229) 

OSTEB  V.  BCHUTLKILL  TRACmON  CO. 

(Supreme  Obnit  of  Pennsylvania.   Anvil  9^ 

1900J 

BTRSBI  BAILWATS— INJURY  TO  CHIU)  IN 
STREET— NBOUOENCR. 

1.  A  motonnan  who.  when  50  or  60  yards 
away,  saw  children  in  the  road  on  both  sides  of 
tbe  track,  and  only  a  few  feet  from  it,  and  who 
knew  a  scbo<^  house  was  at  that  imnt,  was 
hound  at  once  to  get  his  car  nnder  special  con- 
trol, and  whether  he  did  all  that  was  reason- 
ably proper  for  that  purpose  Is  a  question  tm 
the  jury;  tbe  cases  where  a  verdict  can  be  di- 
rected for  defendant  being  only  where  tbe  nn- 
contradicted  evidence  shpws  that  the  child  ran 
in  front  of  the  car  so  quickly,  and  under  such 
circamstances,  that  the  motorman  bad  no  rea- 
sonable ground  to  apprehend  such  action,  and 
no  time  after  It  to  avoid  the  eoUision. 

2,  Admission  of  testimony  for  plaintiff  In  ac- 
tion for  injury  to  a  child  struck  by  a  street 
car,  that  the  motonnan  asked  wltneas  whether 
he  had  heard  the  bell  ruag,  and  that  he  aoawei^ 
ed,  "No,**  being  wholly  ununportant  In  affecting 
the  result,  Is  narmless. 

Appeal  from  court  of  common  pleas,  Sdinyl- 
klll  county. 

Actton  bj  Arthur  WUUam  Oster,  by  Us 
next  friend  and  father,  Samuel  Oster,  against 
the  Schnylklll  Traction  Con^aajr,  for  Injury 
received  by  plaintiff  when  6  shears  and  11 
months  old,  from  being  struck  by  one  of  de- 
fendant's electric  cars.  Judgment  fw  plain- 
tiff, and  defendant  appeals.  Aflirmed. 

Otto  E.  Farqohar  and  Gny  E.  Farquhat. 
for  appellant  Qeorge  D^on  and  Cbaa.  N. 
Brumm,  for  appdlee. 

PER  CURIAM.  The  motorman  testffied 
that  when  he  was  "fifty  or  tixty  yards  away, 
maybe  more  than  that"  he  saw  children  in 
the  road  on  both  sides  of  the  track,  and  only 
a  few  feet  from  it  He  knew  the  school 
house  was  there,  and  seeing  the  children  In 
tiie  road  was  notice  to  him  that  it  was  recess, 
or,  at  least,  that  the  school  was  not  In  session. 
These  circumstances  put  on  blm  the  duty  of 
at  once  getting  bis  car  under  special  controL 
Whether  he  did  all  that  was  reasonably  prop- 
er for  that  purpose  was  necessarily  a  ques- 
tion for  tbe  jury.  The  cases  of  this  kind, 
where  It  Is  for  the  court  to  direct  the  verdict 
are  confined  to  those  in  which  the  uncontest- 
ed evidence  leads  to  the  conclusion  that  tbe 
child  ran  In  front  of  the  car  so  quickly  and 
under  such  drcumstances  that  the  driver  or 
motorman  had  no  reasonable  ground  to  appre- 
hend such  action,  and  no  ttane  after  It  to 
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KviM  tb»  colOttaiL  la  mdi  own  tte  dtno- 
tlon  bj  tbe  oonrt  It  baied  on  the  entire  «!>• 
aence  of  any  snffldent  arldom  of  Otfend- 
antfl  n^llgence. 

The  only  other  qnesUon  ralaed  tqr  tbe  aa- 
■Ignmente  ot  emr  la  not  Iraiwrtant  Tbe 
offer  ot  tbe  conTereatlon  wltb  tbe  motorauui 
or  conductor,  as  part  of  tb^  ree  gests,  waa 
not  aa  predee  In  rennet  to  pnolmlty  of  tlmr 
and  place  as  It  might  reasonably  hare  been 
made,  and  might  hare  been  rejected  cbi  that 
ground,  ~bnt  ttie  whole  ouiTenatlim  teatlfled 
to  amoottted  to  no  more  tlum  a  question  by 
tbe  motorman  whether  tbe  witness  had  beard 
the  bell  ring,  and  the  reply  that  he  had  not 
This  waa  wholly  milnqiortant  In  affecting  tbe 
result.  Judgment  affirmed. 


(US  Flu  117) 

Appeal  of  BATBB. 

(Sopreme  Oonrt  of  PennaylTanIa,    Uardi  19, 

1900.) 

AOENCT— AUTHORITT— BVIDHNCT. 

1.  Where  M.  borrowed  money  on  bis  note 
from  N.,  for  H.,  usiDg  as  collateral  security 
therefor  a  mortgage  famished  by  H.  for  that 
porpoee,  and  M.«  being  obliged  to  pay  the  note 
on  Its  becoming  due,  used  me  eoUateral  to  ot>- 
tain  the  mon«r  from  S.  to  make  the  payment, 
erldence  of  M.*s  anthorlty  to  pledge  the  mort- 
gage to  S.  for  each  pnrpoee,  consisting  of  tbe 
adndaaion  of  H.  that  M.  was  compettod  to  pay 

and  tlut,  to  do  m,  it  waa  neceBsaiy  for  U. 
to  borrow  the  money,  and  that  M.  notified  him 
that  he  would  see  uat  the  loan  "was  taken 
care  of, — was  paid  from  somewhere  else," — and 
that  he  did  not  object  to  the  proportion  to  se- 
cure another  loan,  is  not  oTnoome  1^  the  mere 
declaration  of  H.  that  he  did  not  authorize  a 
repledging  of  the  mortgage. 

2.  Where  H.  execoted  a  bond  and  mortgage, 
and  gare  therewith  a  certificate  of  no  de- 
fense, and  placed  them  in  the  hands  of  M.,  an 
agent,  to  raise  money  thereon,  he  cannot  deny 
M.'b  anthority  to  repledge  the  mortgage  for  a 
loan  to  pay  tne  first  loan,  or  defeat  it  bocaose 
M.  misappropriated  the  money. 

i^ipeal  finxn  court  of  oomnum  pleas,  MoDt< 
gomery  county. 

Petition  of  Mary  Hayes  to  pay  money  Into 
court  to  satisfy  a  mortgage  on  land  she  was 
aelllng.  From  a  decree  denying  ber  claim, 
subsequently  made,  that  abe  was  tbe  owner  of 
tbe  mortgage,  and  that  tbe  mmey  should  be 
paid  to  ber,  she  lytpeala.  Affirmed. 

The  opinion  ot  the  court  below  Is  aa  foUowi 
<8wartB,  P.  X): 

"We  think  the  auditor  overlotAed  one  Im- 
portant matter  Id  hla  dlatxlbutlon.  Fertiaps 
bis  attention  waa  not  called  to  It  Mary 
Hayes  paid  tbe  mos»ey  Into  court  and,  by  the 
award  of  the  auditor.  It  must  be  paid  batik  to 
her.  If  It  waa  ha  moo^.  why  did  she  pay  It 
Into  court?  In  her  application  ^  says  she  Is 
about  to  sell  tbe  premises,  and  desires  to  pay 
tbe  indebtedness  out  of  the  proceeds  ot  sale. 
She  further  states  that  she  does  not  know  the 
name  or  whereabouts  of  the  true  owner  of  tbe 
mortgage.  In  tbe  evidence  before  tbe  auditor 
the  takes  the  position  that  there  was  nothing 


dn«  on  th*  mortsaga  aftar  Aogost  U.  1S03. 
Her  father  had  been  the  equitable  owner  of 
tbe  mortgage,  and  be  declares  that  he  gave  It 
to  his  danghtK,  w**^  that  be  made  a  dfifffl**'1 
for  It  from  Judge  Armatrong  aa  early  as  1886; 
that  he  J*«"*a'MTfd  It  for  hla  daughter.  Tbe 
father  bad  tbe  mortgage  created  to  enaUe 
him  to  raise  money  on  It  The  mortgage  waa 
deposited  with  the  New  Joney  Trust  Ciooqia- 
ny  f w  a  loan.  Before  tbe  loan  was  paid  off  to 
the  trust  company,  la  August  IBOi,  the  fa- 
ther had  a  cmtTeyance  made  to  tbe  daa^ter' 
for  tbe  prunlses  eovered  by  the  osortgaga. 
The  agreement  between  father  and  daughter 
la  given  In  the  testlaMoy  as  foDows:  *Qusa- 
tloo.  Mr.  Hayes,  at  tbe  time  this  transfer  was 
made,  tbe  title  to  this  property  upon  which 
the  three  tbonsand  dollar  mortgage  was  placed 
waa  mvested  In  wImuu.  or  coweyed  to  whom? 
Answer.  Miss  Mary  ^yea.  Miss  Mary  Hayes 
la  my  daughter.  Qoeattoo.  What  waa  your 
agreement  wltb  ber  as  to  tbe  lien  M  this  three 
thousand  dollar  mortgage?  Answer.  My  agree- 
ment with  her  was—  The  ^operty  waa  deed- 
ed to  her,— the  mortgage  for  the  loan.  Upon 
the  payment  of  that  loan,  the  property  would 
be  tree  ot  that  Inenmbranrak  QnesUon.  After 
this  mortgage  had  passed  oat  of  your  hands, 
assuming  that  tbe  loan  was  paid  for  which  It 
was  collateral,  what  was  to  be  done  wltb  the 
mortgage?  Answer.  The  mortgage  waa  to  be 
returned  to  me.  cascded,  tox  the  benefit  of 
Miss  Msry  Hayea.'  Sb»  knew  of  tbe  asslgnr 
ment  aa  collateral,  and  Mr.  Hayes  says  the 
daugbtn  was  to  be  the  (nraer  of  the  j^operty 
and  mortgage  as  soon  as  the  loan  waa  paid  to 
tbe  trust  company.  Mr.  Smith,  the  convey- 
ancer tor  iSx.  Hayea,  combmatea  thla  wrlr 
duce.  In  bw  ap^lcatkm  to  pay  ttie  moneif 
Into  court  Miss  Hayes  states  that  she  la  In- 
formed that  tbe  debt  of  tbe  trust  company 
was  paid;  and  yet  she  gtvea  no  Intlmatkm 
wbateverthatshelsthe  owner  of  tbe  mortgage, 
but  on  the  omtrary.  says  she  does  not  kndw 
the  name  or  whereabouts  of  the  true  owner 
of  tbe  mtnigage.  She  voluntarily  paid  tbe 
money  mto  court  'Emitting  that  the  [fflndpal 
of  tbe  mifftgage  was  due.  She  aslied  leave 
to  pay  into  court  all  that  may  be  found  due 
and  owing  on  tbe  mortgage^  Tbe  payment 
Into  court  was  made  under  the  act  of  June  20, 
1883  (P.  Ia  138).  This  act  does  not  contem- 
plate any  dispute  as  to  tbe  liability  of  tbe 
owner  of  tbe  iwemises  to  pay  tbe  mortgage 
debt  On  the  contrary,  tbe  osAet  of  the  court 
pramltting  tbe  payment  of  the  taoaey  Into 
court  Is  a  decree  on  ha  admission  that  the 
snm  so  paid  is  due  on  the  mwtgage.  If  Miss 
Hayes  desired  to  raise  a  cwtest  Iwtween  her- 
self  and  the  bolder  of  the  mortgage,  she  could 
have  proceeded  und^  tbe  act  of  May  26,  18ST 
(F.  li.  270).  By  tbe  latter  act  she  could  have 
required  tbe  boldw  to  Issue  a  writ  ot  scire 
facias  on  tbe  mortgage,  and  thmby  tbe  re- 
spective rights  of  the  parties  would  be  adju- 
dicated. If  she  was  the  true  owner  at  tbe 
mortgage,  as  well  as  the- owner  of  the  prem- 
iseSk  there  was  nothing  due  from  tux  on  the 
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mortgactt.  'ilslotir  at  iChe  daene  oC  tbe  court 
■taiida,  dlncOiiB-ber  to  pay  Into  court  tlir^ 
thoaund  doUaia^  becaiue  that  la  tbe  buib 
found -due  by  her  a*  the  owner,-  we  do  not  ne 
bow  abe  can  be  allowed  to  take  the  money 
oiit«foinirt  She  paid  It  Into  conrt  for  othera, 
wifliont  any  tntimatlon  that  abe  had  any 
dalm  upon  tbe  fond.  Hx  present  olalxd  ap- 
pear* to  be  an  aftertboogfat  Wtafle  ber  rol- 
oAtaiy  acta  seem  to  na  aafflcient  to  tgtap  ha 
firom  Claiming  the  mooey  in  court,  then  an 
nCber  dUBcnltiea  In  her  way. 

Leonard  Moon  made  Ua  obllgatlona  foe 
918,000  to  Ute  New  Jersey  Trost  Comiumy. 
Tbe  niMiey  waa  borrowed  for  Mr.  He^ea,  and 
tbe  latter  fnmlsbed  tbe  aecnritlee  to  Moon 
which  w»e  pledged  aa  collateral  for  tbe  debta. 
The  proceeda  ot  the  loaaa  wen  naed  for 
Hayes*  benefit  Tbe  $8,000  mortgage  In  ques- 
tloD  waa  one  of  Uie  aeeiolttea  ao  ^ed^ed  with 
the  tniat  ecMupany.  Moom-waa  called  iqkki  to 
pay  hia  notes  held  tf  tbe  tmit  company.  Afr 
cording  to  the  erldence  of  Jodge  ArmBtrong, 
who  was  coonatf  for  both  Moon  and  Hayes, 
the  teme  aectoltiea  wen  pledged  with  the 
State  Mutual  Building  &  Loon  Aaeoclatlim  aa 
coUatteral  for  loana  of  flB,00O  mi^  by  tbe 
bnlldisg  aaaodatUm  to  Moore.  Judge  Arm- 
strong aaya  fortber  that  tbese  loans  were 
made  to  tain  up  the  f 10,000  held  by  the  New 
Jersey  Tmst  Oon^any.  He  alao  teatlfieB  that 
Siyea  placed  the  aecarHMa  In  tala  banda,  to 
be  hdd  satdeet  to  tt»  ordw  of  Mo(«e.  JvSgB 
Armstrong  banded  over  the  98,000  mortgage 
to  the  building  aasodatlon,  attd  the  association 
now  dalma  to  hxM  It  aa  «eUateral  to  Hooters 
bond  for  98,000;  whldi'  remiUna  mipald.  The 
aadltor  does  not  find  the  facts  In  aceordAnce 
with  tiie  fbngolng  *«irion.  He  aceepto  the' 
erldoice  of  Hayes,  who  dedaree  he  never  an- 
thorlaed  flie  93,000  mortgage  to  be  pledged  for 
any  debt  of  Moore,  aave  thM.of  9B.000  to  tbe 
New  Jersey  Trust  Company.  A  careful  read- 
Ingf  of  tbe  whole  evMehce  convlacee  us  that 
Hayea-had  sncb  eonfldence-  in  tioote  timt  he 
mtrudted'hla  mcatgages  and  secorltlea  to  blm, 
to  be  used  for  tha  benefit  of  Haye8,-ln  raising 
mon^  to  meet  Ihe  preering  needa  of  Hayes; 
that  Moore  was  expected  to  use  them  with 
tbe  beto  and  advice  of  JSdge  Armstrong.  U 
MOtHre  held  the  seemttlee  toe-  the  pnipoee  of 
ralsl^  meney  on  tbno,  Ifien,  eren  If  Moore 
misapplied  the  fends  so  raised,  Hayes  cannot 
ask  for  a  release  or  dlsdiarge  ot  the  mortga^ 
imlees  the  debt  for  which  the  mmtgage  was 
pledged  Is  paid.  But  suppose  we  accept  tbe 
finding  of  the  auditor  that  'Hayes  never  ao- 
tbodEed  Moon  to  hypothecate  the  mortgage 
with  any  othor  than  tbe  New  Jersey  Trust 
Company  for  the  loan  ctf'95.000*;  bow,  then, 
doea  Hayea  become  entitled  to  tbe  mortage? 
Unleag  the  9B>000  debt  la  paid,  the  mortgage 
remains  in  idedge.  The  coUatenl  for  tbe  95.- 
000  note  ccoialBted  of  two  91>'20O  mmgages 
and  the  mortgage  now  under  conalderetlon, 
Mocnre  ncelved  tiie  money  on  the  two  smaller 
mortgages  ^400},  and  also  received  from 
Hayea  aome  bonds  of  tbe  Atlantic  City  Light 


&  Power  Oompaa^.  Thcfla  bonds  wen  ex- 
changed ftir  a  mortgage,  and  on  the  latta- 
Moore  secured  a  loan  of  92,000.  He  therefore 
bad  94.400  to  pay  off  a  debt  of  95>090.  How 
th»  96S0  wen  raiaed,  doea  not  ai^ear.  Ifoore 
paid  tbe  note,  and  the  $9,000  mortgage  waa 
turned  over  to  htm.  Thb  la  ahown  by  hla  re- 
relpt  fmr  tibe  mortgage,  jsroduced  by  the  tniat 
company. '  Eh;en  if  hb  had  no  authority  to  hy- 
pothecate fhe'mbft^ge  ebewber^  be  had  the 
right  to  retahi  It  untn  be  Is  paid  tbe  balance 
ttf  the  95iO80  note,  or  at  least  antn  then  Is 
an  accomiting,  When  H*  ihay  Mtpear  that  be 
paid  blmatdf  out  of  tbe  securitlea  which  Hayes 
mtmsted  to  him.  Again,  the  teattanony  of 
^yea  shows,  not  enly  that  Moore  had  an- 
th(H:lty  to  use  tbe  aecnrltlea  to  bcsrow  money 
to  mice  op  tbe  9S>060,  but  that  he  waa  to  have 
the  use  of  the  aecnrltlea  to  meet  another  loan 
of  910.000.  Thla  910,000  loan,  aa  between 
Hayea  and  Moora,  -waa  never  paid  by  Hayea. 
Tbe  New  Jersey  Trust  Company  called  oa 
Moon,  not  udy  fbr  tbe  payment  oi  the  $5,000 
loan,  but  also  demanded  payment  of  the  910^- 
000  note.  Hie  testimony  of  Hayea  upon  this 
point  Is  significant:  'Qnestkm.  Did  yon  an- 
thwize  Mr.  Moore,  or  any  one  dae  for  you,  to 
borrow  any  money  from  anywhere  else,  to  re- 
pay that  loan,  w  to  ^edge  any  of  yoor  ool- 
lateral  bi  order  to  raise  money  to  pay  that 
loan?  Axawer.  Well,  while  I  did  not  anthw^ 
lae  him,  he  waa  notified  to  take  up  these  loans 
in  the  New  Jersey  Trust  Mr.  Moore  waa  re- 
quired by  the  officers  cX  fiie  New  Jersey  TnA 
Company  to  pay  off  these  loans.  Of  oom»e^ 
It  waa  neceaaary  to  bunw  nmi^  amnewhoe 
to  pv  them  off;  but,  at  the  time  Mr.  3(oore 
told  me  he  was  called  upon  to  pay  off  these 
loana,  }  aaked  tbe  Uberty  of  dobig  It  myadt 
Inatead  of  Mr.  Mono.  Mr.  Moon  aald  tbat  It 
waa  not  necessary;  that  I  had  raough  bnrable 
Juat  toen;  that  Ike  would  take  care  of  It;  that 
he  would  sea  tbat  the  loana  were  taken  care 
of,— wore  paid  to'tiie  New  JerBey  lYost  Com- 
pany from  Bomewb^  ^ae.*  Upon  thfeaame 
point  the  wltaess  statea  fnrtha;  'Mk  Moore 
was  called  upon  to  pay  all  hla  loana  of  ttie 
New  JeEsey  Trus);  Company,  and.  It  waa  then 
tbat  I  aaked  Mr^  Moore,  *^Wby  ,not  I  mya^ 
make  the  loana7'  Then  waa  nothbig  that  I 
:  feared,  and  I  could  mya^  make  the  loans.* 
Tbia  evidence  dearly  abows  that  tiie.  purpose 
In  the  minds  of  th^  two  mm  waa  to  borrow 
the  money  from  aomi  other  institution  to  take 
up  .the  matured  loans.  As  Moore  had  the 
Hayea  securities,  It  Is  equally  dear  that  these 
aecuritiea  were  to  be  used  hi  raising  the  funds. 
There  Is  no  tntlmatlmi  tbat  either  Moore  or 
Hayea  bad  the  money  to  pay  ott  the  loans. 
Ebiyes  concedea  tbat  It  was  necessary  to  make 
loans  'somewb«%,'  and,  tt  It  was  necessary  to 
use  his  securities  to  obtain  tbe  origlaal  loana. 
how  were  tiie  new  loans  to  be  obtained  with- 
out  continuing  the  use?  We  must  remember 
that  tiie  915,000  woe  borrowed  for  Hayea.  not 
for  Moore.  'Why  diould  Moon  bnrew  915*- 
000  to  pay  Hi^of  debt,  and  at  tbe  aame  time 
hand  back  the  Hayes  aecdritlea,-^tbe  very  ae- 
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curlttes  that  Itoora  nqnM  to  obtain  tbe 

original  loanT 

"We  condiidis  that,  erm  It  fbe  $8,000  mort- 
gage waa  not  to  be  wed  except  aa  ci^ateral 
aecnrtt7  (or  the  $5,000  loon  ttom  the  trust 
company.  Mr.  Hayes  la  not  entitled  to  dalm 
the  aumey  In  court,  because  hft  has  not  shown 
that  he  paid  tbe  debt  tcft  which  the  mortgage 
was  pledged;  and  hia  daughter,  who  dalnn 
throTxgli  him.  stands  In  no  better  posltltm. 
'Mdore  would  bare  *  dalm  upon  the  mortgage 
imtll  there  Is  a  settlement  betweoi  the  par- 
ties, or  until  It  Is  shown  that  the  $6,000  hare 
been  felly  repaid  to  him.  Bajet  placed  the 
$3,000  mortgage  and  other  securities  hi  the 
hands  of  Moore  to  enable  the  latter  to  raise 
money  on  them  for  Hayes;  and,  Moore  bar- 
ing obtained  loans  oo  the  securities.  Hayes 
cannot  regain  tbe  $8,000  mortgage  nntn  be 
discharges  the  debt  (or  whldi  the  jnortgage 
was  pledged.  Moore  la  no  party  to  the  prea- 
ent  proceedings,  and  we  cannot  tell  the  state 
of  hla  account  with  Hayes.  It  is  said  that  he 
absconded,  but  It  may  wdl  be  that  there  la 
Bome  one  authorized  to  attend  to  his  affairs. 
The  State  Mutual  Building  &  Loan  Associa- 
tion h(rfds  the  mortgage.  It  was  deUvered  to 
the  association,  together  wltii  an  assignment 
In  blank.  Prima  facie,  It  Is  entitled  to  the 
money  In  court.  The  mortgage  was  h^  aa 
collateral,  and  tbe  moiuy  Is  substituted  t<x  the 
mortgage.  Future  InresUgation  may  show 
tiiat  the  right  o(  the  association  to  bold  the 
mortgage  Is  not  w^  (ounded.  This  we  do  not 
mean  to  adjudicate;  If  the  association's  title 
to  the  mortgage  la  hrnUd,  then  tbe  mon^  Is 
held  just  as  the  mortgage  was,— In  trust  for 
the  Tlf^tful  owners." 

F.  G.  Hobsou  and  Qeotg»  Bhnlen,  tot  appel- 
lant R&aj  FreedlQT  ud  N.  H.  laaw^mt 

'  MBBTBBZAT,  J,  We  agree  with  tbe  Ola- 
-  poaitloa  «f  this  caae  made  by  tbe  learned  court 
belov;  Hm  facta  found  by  the  court  are 
dBsrly  dednblUe  Uom  tbe  erldeace  produced 
before  the  auditor.  It  la  conceded  that  tbe 
mortgage  to  WUllatoa  waa  created  for  the 
purpose  of  obtitinll^  >  lou>  tor  Hayes.  In 
Heptouber,  D.  Lematd  Howe  secured 
a  loan  of  $3,0b0  from  tbe  New  Jersey  Trust 
Compaay,  for  which  he  gave  as  Collateral  se- 
curity the  mortgage  In  question,  accompanied 
1^  a  eertltlcate' of  DO  defenaekllwreto.  and  two 
other  mortgM^  on  Gamden  real  estate  own- 
ed  byHayea.  la  October,  1802;  Ifoon  obtain- 
ed another  loan  of  $10,000  (run  ttie  same 
company,  for  which  other  coOateral  security 
of  Hayes  was  glvm.  Hayea  reeelyed  the 
proceed!  aC  both  loans/  Moore  was  the  Inti- 
mate and  tmated  friend  of  Hi^ee.  and  the 
securities  word  -  placed  In  hla  hands,  with 
wtalefa  to  Mffotlate  the  loans.  On  the  lltb 
day  ot  August,  18^.  these  loans  ware  paid 
to  toe  trust  company  by  Moore,  and  toe  ool- 
latentls  were  redelivered  to  Urn  on  that  day. 
It  Is  Olalmed  by  Hayea  that  be  famished  flir 
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ntcHiey  to  Moore  to  pay  toe  first  loan  to  the 
'tmat  company,  and  that  that  entitled  him  to 
hare  the  mortgage  returned  to  him.  He  far- 
ther asserts  that  he  never  anttiorlsed  Moore 
to  rehypothecate  the  mortgage  for  any  other 
loan,  and,  If  Moore  did  pledge  It  to  toe  Stote 
Mutual  Building  ft  Loan  Association  of  New 
Jersey,  It  was  to  secure  funds  for  hlmsdf,  and 
not  for  Hayes,  and  waa  wltoout  the  latter^s 
autoorlty.  The  learned  court  below  baa  deaiv 
ly  demonstrated  toat  thla  pbsltfon  la  not  sns- 
mlned  by  toe  testimony.  On  the  contrary, 
the  evidence  shows  that  Hayea  did  not  for- 
nlah  toe  mwiey  to  pay  elth«  of  toe  two  loans, 
and  toat  Moore  waa  compelled,  on  request  of 
the  trust  company,  to  raise  toe  money,  and  to 
pay  boto  loans.  While  toere  la  an  attonpt 
to  discredit  Judge  Armstrong  In  regard  to  toe 
transaction,  we  tolnk  his  testimony  Is  dear, 
and  Is  corroborated  by  toe  teatlmoi^  of  Hayes. 
Armstrong  acted  as  counsel  for  all  the  parties 
concerned,  and  waa  tomlllar  wlto  tbe  whole 
transaction.  He  testified  toat  In  1803  Moore 
was  called  upon  by  tbe  New  Jera^  nust 
Oompany  to  iiay  toe  linn  be  had  secured  tor 
Hayea,  and  for  toat  purpose  Moore  obtiUned 
a  loan  of  $6,000  from  the  Stote  Mutoal  Build* 
tng  A  Loan  Association;  toat  toe  securities 
held  as  collateral  by  tbe  trust  company  were 
delivered  to  tbe  assodation  for  toe  aame  pur- 
poae;  and  that  no  part  of  toe  $6,000  loan  has 
been  paid.  It  tons  appears  toat  Moore,  being 
required  to  pay  toe  loan  of  toe  New  Jersey 
Trust  Company,  borrowed  the  money  tor  that 
pntpose  from  the  loan  aasodation,  and  pledg- 
ed to  It  toe  collateral  security  held  by  toe 
trust  company,  which  Included  toe  $3,000 
mortgage.  Tbe  loan  waa  obtained  ftom  toe 
assodation  on  Aagnst  11,  18B3,  and  on  toe 
aame  date  Moore  paid  toe  trust  company  bis 
Indebtedhesa  to  It  .Mr.  Hayes  testifies  that 
be  never  authorized  tola  mortgage  to  be  pledg- 
ed for  any  otoer  than  the  loans  from  the  New 
Jersey  Trust  Company,  and  toat  when  they 
were  paid  the  mortgage  was  to  be  returned  to 
falm.  But  to  reply  to  the  question,  "Did  you 
aotbortae  Mr.  Moore,  or  any  one  else  for  you, 
to  borrow  any  money  from  anywhere  else,  to 
r^My  that  loan,  or -to  pledge  any  of  your  col- 
lateral In  order  to  raise  money  to  pay  that 
loan?"  be  aald:  "Wen,  while  I  did  not  au- 
thortee  him,  be  was  notified  to  toke  up  toese 
loans  In  toe  New  Jersey  Trust  Mr.  Moore 
waa  required  by  toe  officers  of  tbe  New  Jei^ 
aey  'Fnat  Company  'to  pay  off  toese  loans. 
0(  coarse,  It  was  necessary  to  borrow  money 
somewhere  to  pay  toem  off;  but  at  the  time 
Mr.  Moore  told  me  he  was  called  upon  to 
pay  off  toese  loans,  I  asked  toe  liberty  o(  do- 
ing It  myself.  Instead  of  Mr.  Moore.  Mr. 
Moore  aald  toat  It  was  not  necessary;  toat  I 
had  enough  trouble  just  toen;  that  he  would 
take  care  of  It;  that  be. would  see  that  toe 
loans  were  taken  care  of.— were  paid  to  toe 
New  Jersey  Trust  Oompany  through  some  one 
dae."  Thm,  we  have  a  distinct  admission 
by  Hayea  toat  Moore  was  compelled  to  pay 
die  trust  company  loan,  and  that  to  order  to 
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do  BO  It  was  necaaary  for  him  to  borrow  the 
money.  He  notlfled  Hajes  tbat  "be  would 
aee  tbat  the  loans  were  taken  care  of,— were 
paid  from  somewhere  else."  Hayes  did  not 
object  to  the  projMsltlon  to  secure  another 
loan.  But  with  what  security  was  Moore  to 
obtain  the  loan?  He  certainly  did  not  expect 
Moore  to  use  his  own  collateral,  and.  If  be  did 
not,  be  evidently  Intended  bim  to  use  the  col- 
lateral which  Hayes  had  placed  In  his  hands 
to  secure  the  original  loan.  This  la  too  ap> 
parent  to  be  overthrown  by  the  mere  dedara- 
tlcMi  of  Hayes  tbat  he  did  not  authorize  a  re- 
pledging  of  the  ¥S,000  mortgage.  Hayes  says 
he  famished  the  money  or  the  collateral  to 
Moore  to  pay  the  $5,000  loan  to  the  trust 
company,  and  tbat  the  mortgage  was  to  be 
returned  to  him  for  cancelation.  But  this 
statement  Is  not  borne  out  by  the  facts  of 
the  case,  or  by  bis  own  testimony.  Moore  de- 
clined bis  offer  to  permit  him  to  pay  the  loan, 
as  appears  from  the  testimony  of  Hayes 
above  quoted,  and  notlfled  him  that  he  would 
secure  another  loam,  to  which  Hayes  did  not 
object  Hayes  admits  he  did  not  Imow  where 
Moore  obtained  the  money  to  pay  the  trust 
comiMny.  He  also  says  be  furnished  Moore 
with  collateral  to  pay  the  loan  In  February, 
1803;  yet,  subsequent  to  that  date,  and  prior 
to  Its  payment,  in  August,  1893,  the  loan  was 
renewed  at  least  once  with  the  trust  com- 
pany, and  Hayes  admits  tbat  he  paid  the  In- 
ter£wt  on  the  entire  loan  up  to  December, 
1893.  He  testifies:  "Q.  Now,  this  $15,000 
loan  to  the  New  Jersey  Trust  Company  you 
say,  I  understand,  was  paid  off?  A.  Tes,  vir. 
Q.  Where  was  thiU  mon^  obtained,  so  far  as 
yon  know?  A.  Well.  Mr.  Moore  obtained 
tbat  money,  and  that  Is  all  I  know  about  It 
Q.  Where  did  he  get  it  from?  A.  I  do  not 
know.  *  *  *  Q.  Well,  bow  much  money 
did  D.  Leonard  Moore  raise  for  you?  A. 
How  much?  $15,000  for  me.  Q.  That  was 
all?  A.  Yes,  sir.  Q.  Who  paid  the  accnma- 
latlng  Interest?  A.  I  paid  It  up  to  December, 
IWS.  Q.  To  whom  did  you  pay  it?  A.  To 
ilofoe."  TiaX  Hayes  furnished  Moore  ths 
collateral  to  take  up  the  trust-company  loan 
cannot  be  seriously  contended,  as  we  have 
shown.  But  if  be  did,  it  cannot  be  success- 
fully maintained,  under  the  evidence  In  Of 
case,  that  It  was  applied  to  that  purpose. 
The  all^tlm  ot  Hayes  that  It  was  so  ap- 
plied Is  not  iuKMited  by  his  own  testimony, 
but  m  tbe  oontraiy,  he  admits  he  does  not 
know.  He  testified:  **Q.  Were  you  present 
Iwtaen  Moore  got  tbe  money  to  take  up  tbe 
$6,000  loan]?  A.  I  famished  him  collateral 
to  raise  tbe  moaef  to  take  up  tbat  loan.  Q. 
Bat  you  do  not  know  tbat  he  did  It  with  tbat 
mon^7  A.  I  cannot  t^" 

It  Is  apparent  that  Mr.  Hayes  and  bis 
dangtater  had  not  conceived  tiie  idea  of  their 
owiwE>h4>  of  tills  fund  when  these  proceed- 
ings were  Instituted.  And  In  this  connection 
It  should  be  remarked  tbat  U  Hayes  had  any 
claim  on  the  fund  secured  tbe  mortgage, 
as  he  alleges,  his  right  thereto  bad  accrued 


more  than  three  years  and  a  half  prior  to  tbe 
time  when  Mary  Hayes  asked  that  the  funds 
be  paid  into  court  Nor  after  this  lapse  of 
time  did  he  or  bis  daughter  claim  title  to  tbe 
mortgage.  On  tbe  contrary.  In  her  petition  to 
have  the  money  paid  Into  court,  filed  January 
18,  1897,  Miss  Hayes  asserts  under  oath  that 
the  property  was  conveyed  to  her  subject  to 
the  payment  of  the  mortgage  debt  and  that 
"the  holder  of  such  mortgage  resides  without 
tbe  Jurisdiction  of  this  commonwealth,  and- 
th.at  she  does  not  Imow  the  name  or  where- 
abouts of  tbe  trae  owner  of  the  mortgage." 
It  may  be  fairly  inferred  tbat  this  proceeding 
to  have  the  land  relieved  of  the  lien  of  the 
mortgage  was  commenced  with  the  knowl- 
edge and  advice  of  Mr.  Hayes.  The  allega- 
tion, therefore,  In  the  petition,  may  be  con- 
sidered the  solemn  declaration  of  the  father 
and  daughter  that  neitber  of  them  was  at 
that  time  the  owner  of  the  mortgage,  or  tiie 
money  secured  thereby.  Tbs  assertion  to  the 
contrary,  four  months  thereafter,  In  their  peti- 
tion for  the  appointment  of  an  auditor.  Is  not 
sufllclent  to  convince  us  tbat  their  former  dec- 
laration was  false,  and  that  their  claim  to 
this  fund  is  meritorious.  So  far  aa  disclosed 
by  tbe  testimony,  no  facts  relative  to  this 
matter  were  known  to  them  In  May,  1897. 
when  they  claimed  the  fund,  that  were  un- 
known to  them  In  January  of  that  year,  when 
Mary  Hayes  swore  she  was  not  tbe  legal 
holder  of  tbe  mortgage.  Neltber  party  at- 
tempts any  explanation  ot  the  Inconsistent  or 
antagonistic  claims  set  forth  in  the  two  peti- 
tions, and  we  must  assume  that  It  was  for 
the  all-suCBcient  reason  that  none  could  be 
given.  Both  -psttles  are  therefore  dtscredltr 
ed.  and  the  testimony  of  Mr.  Hayes  can  have 
tittle  or  no  weight  In  determining  the  own- 
ership of  tbe  fund  for  distribution.  From  all 
the  testimony  in  the  case,  we  tbtnk  It  dear 
that  Moore  paid  the  loan  to  the  trust  company 
with  Uie  money  be  obtained  from  tbe  loan 
association,  and  that  be  bad  tbe  autfatnitgr 
of  Hayes  to  transfer  to  the  association  Oie 
mortgage  in  qoestlon  to  secure  tbe  loan. 
This  being  true.  Miss  Hayes  can  have  no 
claim  on  the  funds  for  dlstribntloQ.  Her 
rights  are  only  those  of  her  father.  Tbe  loan 
of  the  State  Mutual  Building  &  Loan  Aasoda- 
tton  Is  still  unpaid,  and  until  Hayes  sattsfles 
tbat  indebtedness,  for  which  tbe  association 
holds  this  mortgage  "as  security,  he  and  his 
daughter  cannot  be  awarded  fond  fci 
court  Bat  if  Hayes  were  Ignorant  oC  tbe 
repledging  of  the  mortg^e  to  the  loan  aaso- 
daUon,  or  If  done  without  his  antborlty,  as 
he  asserts.  It  would  not  defeat  the  rl^t  <tf 
the  association  to  the  proceeds  of  the  mort- 
gage. When  he  delivered  to  Moore  the  mort- 
gage and  the  certificate  of  no  defense  tbefcto, 
for  tiie  purpose  of  raistag  tbe  loan,  Hayea 
thoriaed  him  to  negotiate  the  security  for  that 
purpose;  and  tiie  assodation,  bting  a  holder 
tot  value  without  notice,  cannot  be  affected 
bgr  any  equities  ot  the  mortgagor,  or  a 
mtaantn^rlatUm        Mooitt  of  ths  moaej 
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raised  by  blm.  Tbe  aswd&tion  wu  not  re- 
qulTed,  tak  order  to  iwotect  Itself  against  SDdi 
equities,  to  make  Inquiry  of  Hayes  prior  to 
making  the  loan  to  Moore.  The  certificate  of 
no  defense  to  the  mortgage  relieved  it  of  any 
dnty  of  that  character.  This  case  Is  clearly 
within  the  nile  laid  down  In  Robertson  t. 
Hay,  in  Pa.  St  242.  There  it  is  held  that 
where  a  party  executes  a  bond  and  mortgage, 
and  glTOB  therewith  a  certificate  of  no  de- 
fense,  and  places  these  testrnments  in  the 
hands  of  an  agent  for  the  pnrpose  of  raising 
mon^,  he  cannot  defend  against  a  purchaser 
of  the  mortgage  for  value,  withoat  notice, 
on  the  ground  that  the  agent  mlsam^ropriated 
the  money.  And  this  rnle  Is  held  In  Ashton's 
Appeal,  78  Pa.  St  168,  to  extend  to  any  sub- 
sequent assignee  of  the  mortgage.  In  Robert- 
son T.  Hay,  supra,  Mr.  Justice  Mercnr  says: 
**It  matters  not  that  Gill  [the  agent]  may 
have  sold  the  mortgage  and  caused  It  to  be 
transferred  before  he  was  authorized  so  to  do 
under  the  private  instructions  given  him  by 
the  mortgagor,  nor  that  be  failed  to  account 
to  tbe  latter  for  the  money  received  therefor. 
These  facta  are  Insufficient  to  defeat  a  recov- 
ery by  tlie  as^gnee.  The  papers  which  the 
mortgagor  executed  and  placed  in  the  hands 
of  UlU  not  only  Impliedly  aothorlzed  a  sale  of 
the  twnd  and  mortgage,  but  Invited  purchas- 
ers, by  expressly  declaring  that  be  had  'no  de- 
fense of  any  kind  whatever.*  **  It  is  conceded 
that  Hayes  placed  the  mortgage  and  certifi- 
cate of  no  defense  In  Moore's  possession  for 
the  purpose  of  obtaining  a  loan.  He  there- 
fore cannot  deny  Moore's,  authority  to  re- 
pledge  tbe  securities  for  the  loan  obtained 
from  the  aasociatlon.  The  as^^oments  of  er- 
ror are  overruled,  and  the  decree  of  tbe  court 
below  is  affirmed. 


{7J  Conn.  C2D 

HcCCSKBR  et  al,  T.  SFlEIt  et  aL 

(Supreme  Court  of  Errors  of  Oooneetlcat 
April  4.  1900.) 

■&SIHKNTS-RIOHT  OF  WAT  —  GRANT  —  CON- 
STRUCTION—RBF0RHAT10N— OBSTRUCTION  — 
8PBCIAL  FINDINCM-WPAKATB  APPaALa-IN- 
BTRUCnONS-INJUNCTlOM  —  ANBWBB  —  DB- 
HURRER. 

1.  In  a  grant  of  a  right  of  way,  the  words  ot 
emveyance,  "give,  grant  bargain,  sell,  confirm, 
remise^  release,  ana  forever  qnltcl^m/'  did  not 
Import  a  covenant  or  create  an  obtigation  to 
prepare  such  right  of  way  for  the  convenient 
use  of  the  grantees. 

2.  A  provision  In  the  habendum  clause  of  a 
giant  of  a  right  of  way  that  neither  releasor. 
Els  hrirs,  nor  any  person  under  him  or 
ttiem,  shonld  have  any  dalm,  right  or  title  In 
f>r  to  the  prnnlses  or  any  part  thereof,  hot 
shonld  be  forever  barred  ana  secluded  there- 
from, did  not  sflect  the  titie  to  the  land  more 
than  to  exclude  releasor,  and  all  claiming  un- 
der him,  from  any  InconEdstent  estate  therein. 

8.  Where  the  evidence  showed  only  a  request 
to  open  up  a  passway,  and  refasai,  and  a  threat 
to  bring  suit,  to  which  defendant  said,  "Go 
ahead,"  a  statement  in  the  special  finding  of 
facts  that  plaintUh  claimed  and  offered  evi- 
dence to  prove  a  refoaal  by  defendant  to  allow 
removal  of  obstructlmB  Cmn  a  right  of  way 
irill  bs  stricken'  oat  oa  appUcadon,  under  Pub, 


Acts  18&7.  p.  890,  I  11,  anthorlshig  the  correc 
tira  of  any  appeal  which  does  not  prtsent 
ffMsttons  of  law  deeUad  by  the  court  below. 

4.  An  Instnetion  that  while  leaving  existing 
fences  and  sheds  oq  land  granted  to  defendant 
for  right  of  way,  which  might  obstruct  plain- 
tifl*B  reasonable  use  of  the  way,  could  give  them 
no  right  of  action,  yet  defendant  would  be  lia- 
ble for  their  maintenance  If  he  refused  to  allow 
their  removal,  or  by  osiag  them  or  other  act 
led  them  reasonably  to  believe  be  would  pre- 
vent such  removal,  waa  emmeous,  in  absence  of 
proof  ot  other  acta  at  obstruetloa  than  contin- 
ned  use,  m  of  words  Intimatiag  an  Intent  to 
oppose  removal. 

6.  On  an  appeal  for  error  in  the  rulings  and 
diarge  of  the  court  a  separate  appeal  from  an 
order  denying  a  notion  for  a  new  trial,  on  the 

S round  that  the  verdict  was  against  tbe  evl- 
ence,  waa  proper,  under  Fob.  Acts  1897.  p. 
892,  S  17,  autborlElng  appeal  from  the  denial  of 
a  motion  for  a  new  trial  on  that  ground,  in  the 
absence  of  a  charge  by  tbe  court  that  there 
was  evidence  to  Justify  a  verdict  or  spe- 
dfically  directing  attention  to  any  particniar 
testimony  of  that  nature. 

6.  A  counterclaim  for  reformation  of  a  grant 
of  a  right  of  way,  alleging  an  agreemeot  as 
part  consideration,  that  grantor  should  occupy, 
with  buildings  and  other  structures,  that  por- 
tion of  the  land  granted,  so  occni^ed  at  the  time 
of  the  grant,  antll  a  certain  contingency  arose; 
thftt  grantees  employed  coonsel  to  draw  the 
grant,  and  requested  grantor  to  sign  it  with- 
out Informing  him  of  the  omission  of  sudl 
agreement;  and  that  grantw  signed  it  without 
reading,  rdying  on  the  good  faith  of  grantees 
to  have  it  drawn  In  pursuance  of  the  agree- 
ment— was  InsufBcient  since  it  did  not  silege 
a  mistake  shared  by  tile  gianteea  or  doe  to 
the  grantees'  fraud. 

7.  In  a  suit  for  an  Injunctim  to  restrain  the 
obstruction  of  a  right  of  way,  defendant's  an- 
swer prayed  for  a  cross  Injunction  to  restrain 
plaintiffs  from  removing  tbe  obabraetion  undor 
the  grant  ot  such  right  of  way*  which  d«E«nd- 
ant  alleged  did  not  fully  express  the  Intepition 
of  the  parties,  by  reason  of  a  provirim  vr- 
roneousTy  omitted  therefrom,  either  by  mis-, 
take  or  ^aintifb*  fraud.  Setd  that  thonnt  such 
answer  was  insnfflcient  to  entitle  defendant  to 
have  the  grant  reformed.  It  was  sufficient  as 
an  answer  to  plaintiffs*  application  for  injunc- 
tion, since  it  showed  them  not  entiUed  to  an 
injunction,  and  it  was  therefore  mor  to  sostaln 
a  demurrer  thereto. 

Hamenley,  dissenting. 

Appeal  from  superior  court.  New  ^vmi 
county;  Samuel  O.  Prentice  and  Mlltoa  M. 
Sfaumway,  Judgea 

Action  by  John  P.  McCnsker  and  anotner 
agalnsfr  Moritz  Spier  and  anotlier.  Frtnn  a ' 
judgment  In  favM  of  plaintiff^,  and  from  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendant Max  Straus  appeals.  Reversed. 

Hobart  L.  Hotcliklas  and  Harry  W.  Aaber, 
for  appellant  Btraui.  Obariea  B.  wbui^^, 
for  appellees. 

BALDWIN,  J.  The  platartlflto  lecorered 
judgment  for  substantial  damages  against 
Straus,  OD6  ct  tbe  defendanta^  for  tiie  ob- 
atnictlim  of  a  passway  over  his  land.  It  vaa 
a  way  by  grant,  and  at  the  time  of  tbe  de- 
Uvoy  te  them  of  tbe  deed  of  giant  time 
wese  certain  fences  and  buildings  on  the  serv- 
ient tenement  which  would  have  constituted 
obstructions  to  its  use  for  a  way,  had  this 
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been  attempted,  and  aocem  to  It  from  the 
dominant  tenement  waa  completely  l)arred  by 
a  bnlUUng  ataudhic  npcm  that  Tbe  •wotHm 
of  coDTeyance  used  bi  tba  deed,  **glre,  grant, 
bargain,  sell,  confirm,  remise,  release,  and 
forever  qnltdalm,"  did  not  Import  any  cove- 
nant nor  create  any  obligation  on  the  part  of 
die  grantor  to  pnt  the  servient  tenement  In  a 
condition  suitable  for  Its  ccmvenlent  use  by 
tbe  plaintiffs.  Tbat  was  their  right,  but  not 
his  duty.  Nichols  v.  Peck,  70  Oonn.  489,  441, 
39  Atl.  803,  40  L.  a  A.  81.  Nor  did  tbe  pro- 
Tlalon  In  tiie  habendum  clanse,  "so  tbat  nei- 
ther I,  tbe  releasor,  nor  my  heirs,  nor  any 
person  under  me  or  than,  shall  hereafter 
have  any  dalm,  right,  or  title  In  or  to  the 
premises,  or  any  part  thereof,  but  therefrom 
I  and  they  are  by  these  presents  forever  bar^ 
red  and  secloded,'*'effect  anytiilng  more  than 
to  exclude  the  releasw  and  all  claiming  nn* 
der  him  from  any  estate  Inconslstut  with 
me  right  of  way.  Subject  to  that  right,  the 
title  to  the  land  remained  as  before.  The 
jury  were  Instmcted  that  while  the  mere 
leaving  of  the  ^stlng  fteces  or  Aeds  vpaa 
the  land,  by  v^lch  the  reasonable  use  of  the 
way  by  the  platatUfs  might  be  obstructed, 
could  give  them  no  right  of  action,  the  de- 
fmdant  Straus  would  be  liable  by  reasim  of 
flielr  malntetaance.  If  he  had  refused  to  allow 
their  removal,  or.  by  using  them  himself  m 
any  other  act,  led  them  reasonably  to  believe 
that  he  would  prevent  this  should  th^  a1>- 
tempt  it  In  liie  qpedsl  finding  of  facts  made 
for  the  purpose  of  the  appeal,  It  Is  stated 
that  the  plalatlffa  claimed  and  offered  ml- 
Hetxeo  to  iwove  that  the  defmdants  had  re- 
fused to  allow  fliem  to  remove  Oiese  obstmc* 
tlon^  and  that  In  consequence  of  this  refussl, 
and  on  aeoonnt  dt  tbe  obstmcttons,  tiiey  hnd 
been  oblige  to  nee  a  less  convenient  way 
over  the  land  of  another,  to  tbelr  great  dam- 
age. An  vpUcatlm  to  rectify  ttds  statem«it 
has  been  made,  mder  Pub.  Acts  1897,  p.  890, 
I  11,  on  the  ground  that  In  tect  no  evidence 
was  tntrodnced  of  sudi  a  reftml.  An -In- 
spection of  an  the  evidence  In  the  caae  shows 
that  there  was  nime,  unless  It  could  be  In- 
ferred from  a  conversatlcm  between  the  par- 
tles»  In  whldi  Straus  was  asked  to  open  up 
the  passway,  and  replied,  "I  shall  not  open 
It;"  adding,  when  the  plalntfffs  thai  threat- 
ened to  bring  suit  "Go  ahead."  This  had  no 
l^Itlmate  tendency  whatever  to  show  that 
they  had  reasitm  to  believe  tiiat,  should  they 
proceed  to  remove  the  <A)structions  them- 
selves, objection  or  opposition  would  be  made. 
We  tiietefm  gmnt  the  application  so  tar  as 
to  strike  so  nmdi  of  the  statement  In  qnestlMi 
out  of  the  finding  as  r^ers  to  a  refusal  to  al- 
low such  removal. 

This  correcUon  being  made,  error  It  w^ 
assigned  upon  the  Instructions  given.  The 
grantor  of  a  right  of  w^  over  a  strip  of  land 
occupied  by  buildings  has  a  right  to  continue 
their  use  until  tbe  grantee  removes  them  or 
gives  nodce  of  his  Intention  so  to  do.  From 
lawful  acts  of  neb  a  nature  no  Inference 


could  reasonably  be  drawn  that  he  would,  ob- 
ject to  or  resist  their  removaL  No  peoof  hav- 
ing been  offered  of  any  other  act  In  the  natm 
of  obstrnctlott  on  the  part  of  Straus  than 

tbat  of  continued  user,  nor  of  any  words  In- 
tlmatlDg  a  purpose  to  oppose  any  attonpt 
the  plaiDtlfte  to  exercise  their  right  of  re- 
moving the  buildings,  the  Instmctlona  to  the 
juiy  were  misleading  and  Inapplicable  to  13ie 
case  presented  for  tb^  fi(»i8ld«atlon. 

The  vpellant  has  taken  two  separate  ap- 
peals. In  one  he  sets  up,  anumg  other  things, 
the  error  above  noted.  In  the  other  he  com- 
plains (under  Pub.  Acts  1897,  p.  892,  1^  17) 
of  the  dmlal  of  the  trial  cooit  <a  his  motion 
tor  a  new  trial  oo  t2ie  ground-  that  tbe  va>- 
diet  was  against  the  evidence.  It  was  dear- 
ly against  the  evidence  for  of  that  there  was 
none  'that  oould  Justll^  tbe  oondiislon  that 
Straus  had  obstructed  tbe  use  of  the  granted 
way.  Had  the  jury  been  Informed  In  Oie 
diarge  of  the  court  that  evldenee  to  that 
effect  bad  been  Introduced,  tiie  only  appro- 
priate remedy  wrald  have  been  tbat  ap- 
peal  for  error  In  the  Instructions  given. 
Th^  wa%  not,  however,  told  this  In  terms, 
nor  was  their  attoitlon  spedflcslly  direct 
to  any  particular  testimony  of  that  nature. 
We  think,  therefore,  tbat  tbn  appelant  wss 
entitled  to  appeal  from  the  r^usal  to  set  tiie 
verdict  aside.  It  would  have  been  pnq;>er  and 
ttM  better  practice  to  unite  all  his  cause*  of 
complaint  In  a.  single  ivpeaL 

From  1821  to  1898  motions  for  a  new  trial 
In  the  superior  court  on  the  ground  ot  a 
verdict  against  evidence  were  disposed  of  as 
matters  of  discretion.  Blssell  v.  Dlckerson, 
64  Conn.  61.  73. 29  AtL  226.  If  the  trial  eoort 
were  of  opinion  that  tibe  BKi>Hon  was  ■  well 
grounded,  It  might  repMTt  the  evldeaco.  to  Oils 
court,  by  which.  If  It  took  tbe  same  vtew  of 
the  caae,  a  new  trial  could  be  granted.  Gen. 
St  I  1127.  In  188S  the  mode  of  aeceas  to 
this  oMurt  was  dianged,  and  the  trial  court 
was  required.  In  every  case  In  which  sndh  a 
motion  might  be  filed  within  a  certain  time 
in  writing,  to  send  It  up  here  for  final  dispo- 
sition. Pub.  Acte  1893,  p.  228,  c  41;  State 
V.  Lee,  69  Conn.  196, 192,  87  AtL  7&  Such  a 
proceeding  was  not  an  appeaL  White  v. 
Howd,  66  Oonn.  204.  267,  33  AtL  81S.  In  1897 
the  process  for  bringing  questions  of  tbla 
nature  before  this  court  was  fundamentally 
changed.  Such  motions,  whether  oral  or  writ- 
ten, were  left  to  the  disposition  of  the  trial 
eoUrt  In  tiie  first  Instance,  but  whatever  Ite 
decision  might  be,  an  app«U  was  given  to  tbe 
losing  party.  Pub.  Acts  1897,  c  194.  U  17, 
29.  Whenever  a  trial  court  now  denies  the 
motion  and  enters  Judgment  on  the  verdict 
an  appeal  from  such  denial  can  and  sboold  be 
taken  as  part  of  the  appeal.  If  any,  from  the 
Judgment  Bzpense  Is  saved,  and  the  ooa* 
venleius  of  all  ooncnned  pnmioted  by  snch  a. 
course. 

As  the  case  must  go  back  fer  a  new  trlat 
it  Is  necessary  to  dispose  of  a  question  of 
pleading  which  may  affect  Iti  ultimate  die- 
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posltlaiL  The  foUoTrlng  state  of  fada  was 
set  np  ai  a  "second  defense  and  connter- 
claim":  The  plaintiffs,  when  tbey  received 
tbelr  grant  of  the  right  of  way,  had  and 
were  using,  and  erer  since  bare  bad  and 
ased,  another  mode  of  access  to  their  prem- 
ises over  adjacent  land  of  a  railroad  com- 
pany. At  the  time  of  the  negotiations  lead- 
ing op  to  the  deed  of  grant,  it  was  agreed, 
as  part  of  the  consideration  for  the  deed, 
that  the  defendants  should  continue  to  nse 
and  occupy,  with  buildings  and  other  strec- 
tares,  so  much  of  the  ground  to  be  subjected 
to  the  right  of  way  as  they  were  then  thus 
nslag  and  occupying,  until  such  time-  as., the 
railroad  company  should  shut  off  the  plain- 
tiffs from  going  oT»  its  land.  Said  compa- 
ny never  has  In  any  way  shut  them  off  from 
so  doing,  and  the  plaintiffs  may  continue  to 
use  said  land  for  sccess  to  their  premises 
for  an  indefinite  period.  This  suit  Is 
brought,  not  because  they  desire  or  need  to 
use  the  way  over  the  dtfendante'  land,  but 
merely  to  harass  and  annoy,  and  in  viola- 
tion of  said  agreement.  To  remove  the 
structures  now  on  said  land  would  be  of  no 
benefit  to  the  plaintiffs,  and  great  damage 
to  the  defendants.  ,  The  plaintiffs  emplo^d 
their  own  counsel  to  draw  said  deed,  and 
cequested  Straus  to  sign  it,  without  Inform- 
Ixig  him  that  It  did  not  contain  said  agree-, 
mmt  He  signed  It  without  reading  It,  be- 
lieving that  It  contained  the  agreement,  and 
under  a  mistake  of  fact,  and  would  not  ttave 
signed  ttf'but.for  relying  on  the  good  faith 
«f  the  plalctiffe  to  have  the  deed  drawn  \a 
porsnance  of  thoi  agreement  Judgment  was . 
demanded  for-  «,  reformation  of  the  deed, 
and  an  injunction  agaliut  any  Interference 
with  the  Accupaocy  of  the  premises  by  tbe 
defendants,  so  iMg  sa  the  plaintiffs  were 
allowed  to>nse«  way  over  the  railroad  land. 
This  was  adjudged  lasuffiolent  on  demurrer. 
As  a  eoonteittlalm  for  the  refoirmsUon  of  a 
contract  It  was  InsoCBclent,  since  It  does  not 
allege  that  the  mistake  of  Straus  was  elthtr 
shared,  by  the  plsintlffs  or  due  to  any  fraud 
OB  th^lr  parL  As  an.  answer*  however,  to 
an  action  for  an-  injunetloo.  and  a  counter- 
claim for  a  cross  lnJun£d:lon,  it  stands  on 
different  ground.  It  showed  that  the  plfltn- 
tiffs  did  not  come  Into  court  with  clean 
hands,  but  were  olalming  under  a  deed 
which  did  not'  fnUy  express  tbe  Interests 
which  It  was  Intended  to  create  and  'In  con- 
sideration 00  whlcdi  It  was  given.  If  this . 
error  or  ombwlon  was  due  to  a  mistake  of 
the  plaintiffs,  by  whom  tbe  conveyance  was 
prepared,  and  they  int^ded  to  have  it  set 
forth  the  agreement  In  question,  Ithen,  aa  the 
defendant  was  In  the  same  position  In  these 
resi>eot8,  equity  wuild  treat  It  as  If  drawn  la 
the  manner  which  both  parties  designed. 
If,  on  tbe  other  faaad,  the  plaintiffs  intended 
to  have  the  deed  read  as  It  does.  It  would  be 
equally  inequitable  t9>  aid  them  In  claiming 
Mb  -bensAM  tai  vlohitioD  of  -13wlr  admOtod 

..-     ■  •  ..  ..  ■  ..I 


agreement  Qulnn  v.  Boath,  87  Conn.  18^  80; 
2  Pom.  Eq.  Jur.  |  SOi. 

Tbe  omission  of  Straus  to  read  the  deed 
before  signing  It  Is  not,  aa  matter  of  law, 
fatal  to  bis  defense,  although  a  circumstance 
to  be  given  due  weight  In  determining  the 
equities  of  the  case  upon  another  trial.  He 
was  negligent,  but  It  cannot  be  said  that  the 
pleadings  put  blm  In  tbe  position  of  one 
whose  negligence  amounts  to  a  violation  of 
his  known  duty  to  the  adverse  party.  Sav- 
ings InsUtutlon  v.  Burdick,  87  N.  Y.  40; 
Palmer  v.  Insurance  Co.,  54  Conn.  488,  9 
Atl.  248;  2  Pom.  Bq.  Jur.  g  866.  It  follows 
.that  tbe  demurrer,  being  taken  to  the  plead- 
ing aa  a  whole,  should  have  been  overruled- 

The  other  exceptions  relate  to  rulings  as 
to  maitters  not  likely  to  recur  upon  a  new 
trial,  and  which  It  Is  therefore  unnecessary 
to  discuss.  There  Is  error,  tbe  Judgment  Is 
set  aside,  and  a  new  trial  ordered.  Costs 
wlU  be  taxed  In  favor  of  the  appellant  hut 
only  as  upon  a  -  single  appeal.  The  other 
Judges  ooncnrred  except  HAMSHSLET.  J., 
who  dissented. 

HAMERSLBT,  J.  (dissenting).  Upon  tfie 
appeal  from  the  action  of  the  court  In  deny- 
'  ing  a  new  trial  for  verdict  against  evidence 
I  think  there  Is  no  error.  It  seems  to  me 
easy  to  see  that  the  Jury  might  honestly 
have  reached  their  conclusion  from  the  testi- 
mony and  the  inferences  they  could  pn^rly 
draw  from  the  facts  In  tbe  ease  and  the  ap- 
pearance of  the  witnesses,  and  that  certain- 
ly there  Is  no  sucta  palpable  disregard  of  .the 
evidence  as  Justifies  an  (nferehce  ot  corrni)- 
tion,  prejudice,  or  partiality  in  th*  Jury. 
Upim  the  other  aroeal,  there  Is  no  occasion 
.  to  correct  the  finding.  It  recites  tbe  state  of 
evidence  sufficiently  to  fairly  present  the 
questions  of  law  made  in  reference  to  the 
charge.  The  trial  court  did  not  err  In  sus- 
taining tbe  demurrer  to  the  second  defense. 
The  facta  stated  In  that  defense  are  alleged 
tor  the  purpose  of  supporting  a  claim  for  a 
Judgment  reforming  the  contract  and  for  an 
injunction,  and  for  no  other  purpose.  It  Is. 
evident  the  facts  do  not  support  the  claim. 
The  charge  of  the  court,  however,  did  not 
properly  Instruct  the  Jury,  In  view  of  the 
state  of  evidence  and  claims  of  parties  as  re- 
cited In  the  finding.  It  Is  not  clear  as  to 
the  legal  effect  of  a  failure  to  remove  tbe 
obstructions  upon-  request  of  the  plaintiff; 
Is  open  to  the  inference  that  conduct  of  the 
defendants  might  be  equivalent  to  a  prohibi- 
tion to  remove  if  the  plaintiff  regarded  It  in 
that  light  although  Insufficient  to  reasona- 
bly Justify  such  opinion;  and  leaves  the 
question  of  maintenance  of  obstructions  to 
the.Juty  aa  a  question  of  fact  so  loosely  that 
they  might  w^l  be  confused  aa  to  the  rights 
and  (AHgatlons  of  the  parties,  which  are 
pure  qnestUma  of  law.  Error  is  well  assign- 
ed npoa  the  Insteuctlons  given,  and  f<Hr  this 
num.  A  Dnr  txtal  should  be  wdmd. 
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(72  Conn.  075) 

BABBEB  T.  UANOHOSTSIB  ct  aL 

(Snpmne  Oonrt  of  Brron  of  Oonneetleiit. 

April  4,  1900.) 

NaOUOSNCB-HACHINBiRT  NEAR  HIQHWAT— 
FRIGHTENINQ  HORSE— FINDINGS- 
OPINION  EVIDaNCB. 

1.  The  question  vbetber  machiaerr  on  land 
abutting  on  a  highway  is  calculated  to  fright- 
en horses  of  ordlnarj  gentleness  trsTeling  mi 
the  highway,  is  one  of  fact,  to  be  determined 
from  the  «Kct  whldi  It  had  upon  horses  tn 
particular  instances,  and  from  erldence  of  Ita 
character  and  operatlcHi.  as  well  aa  from  the 
testimony  of  qualified  witnesses. 

2.  A  finding  that  a  machine  operated  by  a 
steam  engine  on  defendant'a  land,  abutting  m 
a  highway,  was  not  calculated  to  frighten 
horses  of  ordinary  gentleness,  is  not  erroneous 
because  It  Is  also  found  that  the  plaintiff  was 
free  from  negligence,  and  that  hen  norse,  which 
was  frightened  by  the  noise  of  the  machinery, 
was  ot  ordinary  gentleness. 

Z.  The  fact  that  plaintiff's  horse,  which  was 
one  of  ordinary  gentieness,  was  frightened  by 
the  noise  ot  machinery  on  defendant's  land, 
abutting  on  a  highway  on  which  plaintiff  waa 
traveling,  is  not  concfn^Te  on  the  question  ot 
defendant's  liability. 

4.  It  is  largely  a  matter  of  judicial  discre- 
tion whether  a  witness  baa  been  shown  to  have 
suffldent  experience  and  opportunity  for  obser- 
ration  to  render  his  opinion  admlsaible  In  evi- 
dence on  an  Issue  whether  machinery  on  land 
abutting  on  a  highway  is  calctdated  to  frighten 
horses  of  ordinary  gentieness. 

Hamersley,  J.,  dissenting. 

Appeal  from  superior  court,  Litchfltid  coun- 
ty; Milton  A.  Shumway,  Judge. 

Action  by  Caroline  B.  Barber  against  Bd- 
ward  Manchester  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

The  court  found:  That  on  the  Hay  ta  ques- 
tion the  plaintiff,  GaroUne  SL  Barber,  was 
riding,  as  an  in-rited  guest,  In  a  carriage,  in 
cranpany  wltt  het  daughter  and  gmnddangb- 
ter,  along  a  talgbmy  tn  the  borough  of  Wln- 
sted,  used  for  trarel  abont  tbe  same  as  the 
aTerage  town  road,  outside  said  borons^,  and 
one  ot  tba  direct  roads  to  the  tovn  of  Cole* 
brook.  'Out  tbe  defendants  wen  engaged  In 
cuttliv  cwn  for  ensilage  to  fill  a  ^lo  upon 
thetr  farm,  situated  In  said  borough,  near  tbe 
highway  above  named,  with  a  maditne  called 
an  **en^lage  cutter,"  the  i>ower  for  drirlng 
which  was  famished  by  a  small,  portiU>le 
steam  engine.  The  engine  waa  about  five- 
horse  power,  and  witii  the  boiler  about  2  feet 
SQuare  and  about  8  feet  blgta.  The  smoke- 
stack extended  aboot  6  feet  abore  tbe  «igine 
and  boiler.  The  steam  was  exhausted  Into 
the  nn6ke«taA.  Tbe  en^ne  was  nearly 
noiseless  when  In  motluL  A  carrlw,  wbldi 
caught  the  enrilage  and  couToyed  It  Into  the 
silo,  was  attached  to  tbe  cutter,  con^tlng  of 
an  endless  chain,  with  buckets  or  cleats  abont 
1  foot  ig?art;  the  whole  rercriTing  while  the 
naudstn  was  In  motion.  The  carrier  was 
about  14  feet  In  length,  and,  -wbea  the  upper 
end  was  put  Into  fhe  opening  in  the  sUo,  was 
Inclined  at  an  angle  of  between  4S*  and  60*. 
The  power  from  tbe  engine  was  eommunl- 


cated  to  die  cnttsir  Ibrou^  a  b«lt  alMUt  3D 
feet  fn  lengtb.  Tbe  engine  b^  cotter,  and 
carrier  were  about  80  feet  In  leivth,  and  oc- 
cupied that  qiace  upon  the  ground.  The  cut- 
ter and  carrier  made  some  noise  when  In 
motion,  but  no  more  than  was  necessary  tor 
such  a  machine.  The  engine  and  cotter  wer? 
upon  land  whldi  had  formeriy  been,  with  flw 
defendants'  other  hud.  Inclosed  from  the 
hlghwajr  jjiy  a  fOnoe.  The  engine  waa  from 
15  feet  3  Incliea  to  17  feet  distant  from  tbe 
nrarest  wheri  track  tai  ttie  hli^iway:  the  oth- 
er madilnoy,  further  away  from  On  h^- 
way.  The  defoidant  bad  used  tbe  same  en- 
gine^ cutter,  and  appliances,  in  snbstantlsUy 
tbe  same  place,  for  the  same  purpose^  for 
three  successlre  yean  before  the  day  named, 
and  for  a  polod  of  four  to  six  days  In  eaeb 
year.  There  was  no  evidence  that  any  other 
ensilage  cutter  was  or  had  been  used  In  the 
borough  of  Wlnsted  ct  any  other  time  or 
place.  The  engine  and  machinery  were  ex- 
posed to  view  of  persmis  pasting  alimg  the 
blghmy  for  some  distance.  Tbe  view  of  tbe 
machinery  from  Oie  south  was  obstructed  at 
the  time  the  plaintiff  approadied  tbe  pbce 
by  the  oomstaUcs  whicb  had  been  placed  at 
the  machine  to  be  cut  Tbe  plaintiff  ap- 
proadied  fran  tbe  south,. lidli^  in  the  wagon 
with  her  danghtor;  and,  when  fh^  -wen  at 
a  distance  of  about  GO  feet  fkom  tiie  spot 
where  the  engine  was  standing  and  In  opera- 
tion, the  horse,  driven  by  tbe  dangbter,  sud- 
denly bolted,  turned  around  In  the  road,  tbe 
wagon  was  nearly  If  not  entirely  oratnmed. 
the  occupants  of  the  wagon  were  tbrown  up- 
on tbe  ground,  and  the  horse  ran  back  In 
the  dlrectlfm  from  ttbi&x  tb^  -wne  driving. 
Tbe  plalntlira  Injuries  were  substantially  as 
described  In  the  complaint.  It  did  not  ap- 
pear that  the  plaintiff  or  her  daughter  noticed 
any  unusual  noise  beftwe  tbe  horse  bolted, 
but  there  was  no  evidence  of  any  cause  for 
^  boTR  to  bolt,  other. than  the  proximity  of 
the  oiglne  and  maehlneiy,  and  ttis  conrt 
ftnind  that  tbe  hwse  was  stsrtled  by  tbe 
noise  therefrom.  The  horse  wss  <me  of  or- 
dinary  gmtleness,  though  accustomed  to  sby 
at  unusual  sighto  anO,  sounds.  The  driver 
was  driving  slowly,  but  because  of  tbe  sod- 
den and  unexpected  starting  of  the  horse, 
not  having  it  well  In  hand.  She  was  unalde  to 
control  It  befme  Ae  was  thrown  out.  Tba« 
was  no  sign  to  wam  approaching  teams  of  tbe 
presence  of  the  madiine.  The  court  fbumd 
that  the  engine,  belt,  cutter,  and  oatrier,  and 
other  appliances  In  use  with  ttaem,  woe  not 
ot^ects  calculated  to  frighten  horses  ot  or- 
dinary gentleness,  and  Uiat  there  was  no  legal 
duty  on  tbe  pert  at  the  defendsnts  wblcb 
they  tailed  to  perform,  or  which  ttegr  im- 
properly pa^ormed;  that  ordinary  prndenee 
and  foresight  <m  the  part  of  tbe  defendants 
did  not,  under  all  the  dnnun stances,  require 
then  to  use  suy  device  or  take  any  precautl4»i 
to  preroit  hwses  from  being  frightened  by 
said  engine  and  machinery;  that  tirere  was 
no  negligence  on  Oie  part  oC  tb»  dsftttdaata, 
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tad  iw  iM^llsam  on  Iht  part  ot  the  plaintiff, 
Mn.  Barber. 

One  Beacb,  haTlsf  teatlfled,  as  a  witsen 
for  defendanta^  tliat  he  was  a  ftumer,  and 
IlTOd  In  ttw  town  ot  Wlnctiestw;  tbat  be  bad 
mam  the  enallage  cutter,  and  bad  worked  on 
It  at  llancbeatBr^  and  away  from  tbere,— 
traa  aafced  wheOux,  In  bla  ivlnlon.  the  en- 
silage machine  and  engine,  nmnlng,  would  be 
an  object  to  frigbtea  horses  of  ordinary  gen- 
tleness. The  plalntlffl  objected  to  aia  qioea- 
tlon  on  the  ground  that  tbe  witness  was  not 
qnaUfled.  Tbe  court  oreimled  the  (4]{]ecUon. 
It  anbsequently  appeared  <»  crooe-examlnap 
tlon  tbat  the  wltneBs  had  not  seen  the  en- 
allage cutter  In  (iteration  at  Mancbester'a 
place  with  an  engine,  bat  no  other  objection 
was-made  to  the  testimony  In  ddef.  and  there 
WBB  no  other  ruling  tbmon.  Horace  W. 
White,  a  witness  for  defendants,  having  tes- 
tified that  he  waa  a  farmw,  and  Ured  In  (Me- 
brocA;  and  had  sera  the  ensilage  macbbie  In 
toleration  at  the  Mandiesten^  the  year  they 
built  their  stlo;  that  he  owned  a  hone,  and 
bad  driven  hOTses  all  tale  lite;  tbat  he  had 
seen  Uie  engine  mnnlng^^was  adwd.  "Bow 
aboot  tbe  oolae  of  the  englner*  To  this 
question  tbe  plaintiff  objected  ma.  tbe  ground 
that  It  was  not  broni^t  near  tbe  time  of  the 
acddoit  Dtfendants'  counsel  stated  tbat  he 
should  offer  evidence  to  show  tbat  It  was  the 
same  machine  and  engine,  and  that  it  had 
heea  used  for  three  successive  years  In  the 
same  place,  and  such  evidence  was  subse- 
qooitly  offered.  The  objection  of  tbe  plain- 
tiff was  ovemOed.  The  witness  was  then 
asked:  "What  would  yon  say  as  to  the  en- 
gine, wbeu  In  operation,  frightening  horses 
ot  ordinary  gentlenese?"  To  this  question  the 
plaintiff  objected  on  the  same  ground*  and  the 
ol^ectlon  was  overruled.  Dr.  Drakes  having 
testlded  as  a  witness  tor  defendants  tiiat  be- 
had  driven  horses  but  little  tor  25  years;  that 
he  was  at  the  Mancfaeeters^  to  call  npon  Ed- 
ward Manchester,  and  saw  tbe  engine  and 
cutter  in  operatlMi,  and  observed  Its  location, 
and  noticed  that  the  engine  made  little  noise; 
tbat  he  had  no  horse  tbat  day,  but  walked  to 
the  place,  that  the  only  horses  he  saw  about 
tbe  engine  and  cutter  were  drawing  tite  com 
to  the  madUne  at  the  time,— was  asked 
whether  the  engine  Itself,  extdurive  of  the 
ensilage  machine,  In  his  opinion,  would  fright* 
eo  horses  of  ordlnu/  gentleness.  Tbo  plain- 
tiff objected  to  this  question  on  tbe  ground 
tbat  the  witness  had  known  bat  very  little 
about  horses  for  the  last  26  years,  and  there 
waa.no  foundatitm  for  his  opinion.  Tbe  ob- 
jection was  overruled.  fHie  defendants  of- 
fered in  evldenoe  In  chief  tbe  deposition  of 
one  Edwin  Sheffer.  Tbe  time  qwdfied  In  the 
notice  for  taking  said  deposition  was  agreed 
upon  between  the  parties  before  the  accept 
ance  of  service  thereoL,  The  notice  stated 
"tbat  the  deposttions  of  sundry  witnesses^  to 
be  used  on  tbe  trial  of  the  above«itItled  ac- 
tion, would  be  tsken  by  the  defen&nts  Uioe- 
tat  on  the  ad  daj  of  June,  im  at  10  o^dock 


in  the  forenoon,  at  the  office  of  AlOrldi,  Wins- 
low  &  Woroorter,  in  the  Sectmd  National 
Bank  Bnlldlnft  In  Aurora,  county  of  Kan^ 
and  state  of  DUnols,  befbre  some  proper  au- 
thority, and  at  sodi  times  and  places  aa  sodi 
anthority  dumld  fix  adjonmment"  To 
the  admission  of  such  deposltltm  tbe  plaintiff 
oldected  vpoa  ttie  ground  that  It  contained 
nelttier  tSie  names  of  tbe  witnesses  to  be  ex- 
amined, nor  of  tbe  anthoilty  beftm  whom 
tbe  same  was  to  be  taken.  "Doe  and  legal 
service"  of  said  notice  was  accepted  In  writ- 
ing. The  coort  overruled  Uw  obJecOons,  and 
admitted  the  deposition. 

The  plaintiff  claimed.  In  substance,  aa  mat- 
ters of  law:  First,  tbat  If  tbe  tuHse  behind 
which  tbo  plaintiff  waa  riding  was  a  hone 
of  OTdlnary  gentleneesr  and  waa  In  fact  fright- 
ened at  the  engine  and  machlnoy  oected  by 
tbe  defendanta,  or  at  tbe  tuOm  caused  there- 
to, and  In  consequence  of  each  fright  ran 
away.  Injuring  the  plaintiff,  without  negli- 
gence on  ber  part,  the  defendants  were  liable; 
second,  that  U  tbe  horse  b^fnd  wbldi  the 
plaintiff  was  riding  waa  a  horse  of  wdlnary 
gentleness,  and  did  In  fact  becnne  fri^tened 
at  said  engine  and  machlnray,  and  the  udsa 
caused  thereby,  resulting  In  Injury  to  the 
plaintiff,  without  negligence  on  ber  part,  then 
tbe  (qilnltn  evidence  of  the  witnesses  cslled 
by  the  defendants  to  prove  that  said  en- 
gine and  machinery  were  not  objects  calcu- 
lated to  frighten  horses  of  ordinary  gentie- 
ness  Should  not,  and  could  not,  as  a  matter 
<ff  law,  overwelgh  the  said  factat  and  relieve 
tbe  defendants  of  UablUty,  but  that  said  de- 
fendants should  be  held  liable  for  sndi  In- 
Jury;  third,  that  the  law  Imposed  some  duty 
iq>on  the  defendants  to  notify  the  traveling 
public  upon  said  highway  of  the  presence  ot 
said  machinery,  and  required  a  greatw 
amount  of  cautkm  on  the  part  of  the  defend- 
ants to  prevoit  accident  when  such  machinery 
was  In  operation  within  tbe  borough  of  Wln- 
Bted.  than  on  a  less-traveled  country  road,  and 
a  greater  degree  of  care  than  waa  taken  by 
the  defendants.  The  court  overruled  these 
daima.  In  addltlfm  to  said  rulings,  the  plain- 
tiff aaslgned,  aa  reasons  of  appeal,  certain  ex- 
ceptlons  to  the  refusal  of  the  trial  Judge  to 
CMTect  the  finding  of  facts,  and  ^e  evidence 
bearing  apon  the  requested  correctloos  was 
certified  In  the  record. 

Leonard  J.  Nlckerson  and  Richard  T.  BXg- 
gins,  for  appellant  Samuel  A.  Herman  and 
Wilbur  O.  Mancbeatw,  for  appellees. 

HAIJj,  J.  (after  stating  the  tketS).  A  dis- 
cussion of  the  several  exceptions  of  the 
plaintiff  to  tbe  finding  of  facts  la  unneces- 
sary. An  examination  of  fb«  wldence  made 
a  part  of  the  record  shows  tbat  the  finding 
contains  all  the  facts  proved  which  are  ma- 
terial to  a  pn^er  presoitation  of  the-  qoes- 
ti<ms  of  law  decided  by  the  court  beUnr. 
There  is  no  error  In  tbe  refusal  to  make  tbe 
reqneated  ctntectkmiL  - 
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Proof  thMt  tbe  idftlntUTa  hone  wu  <me  (tf 
oidlnur  gentleneaB,  and  was  Mgbtened 
tbe  noise  of  tiie  madilnety,  Ttthont  fanlt  of 
the  plaintiff,  does  not  necessarily  render  the 
defendants  liable  fttr  tbe  lnjiii7  ^  ffustalned. 
Tbe  fonndatlon  of  tbe  action  la  ttie  aUeged 
negligence  of  the  defendants.  The  acta  con- 
stituting mch  negligence  were  the  pladng 
and  operattog,  near  tbe  tmr^d  path  of  the 
high-way,  of  the  engine  and  machinery'  de- 
scribed In  tbe  finding,  which  are  alleged  to 
have  been  a  nnlsance^  beotnse  they  wm 
calcnlated  to  f  rli^tat  hones  of  ordinary  gen- 
UenesB  passing  over  the  road.  It  appean 
that  the  machinray  waa  placed  ontslde  of 
the  limits  of  tbe  highway,  and  npon  the  de- 
fendants' land,  and  that  It  -was  not  a  nui- 
sance per  se.  In  using  their  own  property 
upon  their  own  land,  tbe  defendants  were, 
howerer,  bound  to  exradse  reasonalde  can 
to  avoid  Injuring  the  persiHis  or  property  of 
others.  One  of  tlie  principal  Inquiries  In  the 
case  was  whether  tbe  act  of  the  defendants 
hi  placing  and  iterating  this  machinery  so 
near  a  public  highway  was  a  reasonable  use 
of  their  pnqierty;  and  that,  undw  the  plead- 
ings, depended  npon  the  question  of  whether 
these  objects,  when  so  placed  and  operated, 
were  naturally  calculated  to  frighten  ordi- 
narily gentle  horses  traveling  uptm  the  high- 
way. Proftf  that  ttie  plalntUTs  bone,  wblidi 
was  one  of  ordinary  gentleness,  was  frlglit- 
ened  by  tbe  noise  of  the  machinery,  was  un- 
doubtedly evidence  that  it  was  ot  a  cham& 
tcr  Ukely  to  frtghten  smdi  horses,  but  it  was 
not  conclusive  proof  of  fiiat  fact.  It  may 
have  i^peared  that  of  a  great  number  of 
horses  of  ordinary  gentleness  which,  during 
the  three  seasons  the  ensilage  cutter  had 
been  used  at  this  place,  had  passed  it  under 
precis^  tlie  same  drcumstances,  the  plalxH 
tiff's  was  the  only  one  which  had  been 
frightened.  It  can  rarely  be  said  of  the 
conunoaesf  objects  near  tbe  road  that  they 
will  never  frighten  an  ordinarily  gentle 
horse.  Generally  the  most  positive  asser- 
tion one  can  make  Is  that  there  Is  no  reason- 
able inrohablll^  of  su^  a  results  The  ezer^ 
dse  of  reasonable  can  to  avf^d  Injury  to 
others  while  using  their  own  property  for- 
bade the  defendants  from  opoatlng  near  the 
highway  a  machine  of  such  .a  natan  that 
then  was  a  reasonable  probability  of  Its 
noise  or  appearance  frightening,  horees  of 
ordinary  gentlenesa.  It  would  have  been  no 
answw  to  the  complahit  that  tbe  defendants 
did  not  know  or  beUeve  that  the  machinery 
operated  at  this  place  waa  lltely  to  frlgbtoi 
horsefl,  if  they  ought  to  have  known  it 
Tb«y  wen  chsrgeable  with  the  knowledge 
of  moi  of  ordinary  intelligence  and  expe- 
rience in  such  mattws.  They  were  bound 
to  know  whether  there  was  a  reasonable 
probability  that  passing  teams  would  be- 
come so  frightsned  by  ttiese  objects  as  to 
endanger  the  persona  and  pnqiaty  ot  those 
hiwfuUy  using  the  highway.  On  tbe  other 
band,  ttie  law  did  not  restrict  the  defudanti 


to  a  use  of  fludr  ensilage  macUnto  m  places 
where,  fnMn  Its  notaie  and  appearance.  It 
could  not  frightmi  horses  upim  the  highway, 
but  only  to  those  places  when  it  waa  not 
likely  to  have  that  effect  The  practical 
Question  to  be  de<Med  upcm  that  brandi  cf 
the  case  was  whether  a  person  of  reasonable 
prudence  and  foresight  having  doe  regard 
for  the  rights  of  others  to  drive  ov«r  this 
highway,  and  for  the  safety  of  their  pemons 
and  pn^oly,  would,  under  the  drcunntan- 
oes,  have  anticipated  that  the  operation  of 
fhim  engine  and  machinery  at  thia  place 
would  friii^ten  an  onUnarlly  gentle  horse 
passing  along  the  road.  By  an  averment 
that  a  certabi  oMect  is  calcuhited  or  Ukely 
to  frighten  horses  of  ordinary  gentleness  is 
meant  that  such  Is  a  result  which  was  to 
have  been  reasonably  vtpected.  The  qoes- 
titm  whetho:  a  ^ven  object  is  of  a  natara 
calculated  to  frighten  horses  €t  ordinary  gen- 
tleness Is  one  at  fact  to  be  determliwd.  not 
only  from  the  ^Eect  whldi  it  la  shown  to 
have  had  npoh  horses  in  parttcidar  instan- 
ces^ but  from  evidence  of  Ifatf  posltkm  and 
motion,  of  the  noise  whliA  It  produces,  ot 
Its  fonn,  color,  and  other  charact^Istlcs,  as 
well  as  from  the  testimony  of  qualified  wit- 
nesses whetiier  It  is  likely  to  fritfiten  horses. 
Elliott  Boads  Jb  &  448;  Honse  v.  Metcalf, 
27  Conn.  630;  Dlmock-  v.  Town  ot  Suffidd. 
80  Ccmn.  .129;  Knight  t.  Manufacturing  Oob, 
88  Oonn.  488-44S;  Ayo- v.  Gtty  of  Norwich, 
88  Conn.  876;  CUnton  Howard,  42  Gram. 
2Mr-806;  Parfcoc  v.  Woolen  Go.,  42  Gum. 
402;  Huntoon  v.  Trumbull.  2  McOraxy,  814, 
12  Fed.  844;  Fiollet  v.  Simmers,  106  Pa. 
8t  M;  Lynn  v.  Hooper  QSe.)  44  AtL  127,  cUi- 
tag  a  nnmbw  of  caaes  ccmcemtng  ottjeets 
eaJcnlated  to  trigfatoi  horses.  The  eondn- 
sion  of  the  trial  court  npon  this  qneatlon  of 
fact  was  not  erroneous  becauae  it  waa  also 
found  that  the  plaintiff  was  free  from  neg- 
ligence,  and  ttat  her  horse  waa  of  ardlnary 
gentl^ess. 

The  plaintUTs  dalm  tiiat  the  testiniony  of 
witnesses  that  these  objects  wece  not  calCD- 
lated  to  frighten  horses  should  not  and  could 
not  outweigh  tbe  evldrace  of  the  fact  that 
they  had  frightened  the  platntiiTs  horse,  but 
Oat  fhet  having  been  proved,  the  defendants 
should  be  held  Habte,-  Is  sbnllar  to  the  ones- 
tlon  just  dtecnssed.  It-assmnss  that  £be  Cact 
that  the  ^inttff's  horse  was  Mghtmed  br 
these  objects  is  conolnatve  loon.  the  ^Kstlcn 
of  the  defendants'  liability.  The  ruling  of 
the  court  was  npon  the  whole,  not  «pon  a  sin- 
gle element  ttC  the  daJm.  We  do  not  coo- 
stroe  the  finding  aa  stating  that  the  court 
ruled  that  the  sorted  opinion  evidence 
ought;  as  a  matte  of  law,  to  otttwel^  the 
fact  referred  to.  The  teslftBony  of  soch  wit- 
nesses b^ng  admissible,  Its  relative  we^t  or 
probative  force,  as  cqmpsred  with  fliat  of  the 
fact  that  the  plaintiff's  horse  had  been  fright- 
ened, was  a  qaeatkm  for  tbe  trior  to  d^er- 
mine.  It  does  not  follow  from  the  jndgment 
randarod  that  tb»  ooat  cansldsrsd  the  oplB- 
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Ions  of  fjiese  witnesses  as  oatwelghlng  tadh 
fact,  as  tbe  record  dearly  *show8  that  tbere 
was  other  ertdence  tban  such  oi^lons,  from 
whldi  the  court  may  bare  concluded  tbat  Oils 
machinery  waa  not.  calculated  to  frighten 
horses.  Having  found  that  It  was  not  cal- 
culated to  frighten  horses  of  ordinary  gentle- 
ness, the  court  properly  held  that  the  law 
did  not  require  the  defendants  to  take  any 
precautions  to  notify  travelers  of  the  presence 
of  the  machinery  near  the  highway.  Tiie 
court  was  Informed  qf  the  character  of  t^e 
place  where  the  machine  was  operatted,  and 
that  it  was  In  the  borough  of  Winsted;  and, 
bavlng  found  that  the  defendants  were  guilty 
of  no  negligence  In  operating  the  machinery 
at  that  place.  It  was  of  no  importance  wheth- 
er a  greater  degree  ot  care  was  required  In 
operating  It  tbere  than  at  some  other  place. 

The  questions  asked  of  the  witnesses  Beach, 
White,  and  Dr.  Drake  were  properly,  admit- 
ted. When  the  inquiry  of  the  witness  Beacb 
was  permitted,  It  appeared  fnnn  his  testi- 
mony that  he  had  seen  and  worked  *upon  the 
defendants'  machine.  When  It  became  oh- 
▼loua  that  the  witness  was  mistaken,  plaln- 
tltTs  counsel  should  have  asked  to  hare  the 
testimony  stricken  out.  If  he  was  apprehen- 
sive that  the.  court  might  still  consider  It  as 
evidence.  We  think  the  facts  testified  to  by 
Dr.  Drake  (tbat  he  had  driven  h(H^e8  but 
little  for  2S  years;  that  he  had  seen  the  en- 
gine and  cutter  in  operation  at  this  place,  and 
observed  Its  location,  and  noticed  the  noise 
It  made,  and  had  seen  the  horses  about  the 
machine,  drawing  com  to  be  cut)  were  suffi- 
cient to  justify  the  ruling  admitting  the  ques- 
tion asked  of  him.  Some  facts  must  be 
shown  as  the  foundation  of  such  an  opinion, 
bat  there  is  no  rule  of  law  declaring  the  pre- 
cise facts  which  must  be  proved  before  such 
an  opinion  may  be  received  In  evidence.  -It 
la  largely  a  matter  of  Judicial  discretion 
whether  a  witness  has  been  shown  to  have 
sufficient  experience  and  opportunity  of  ob- 
savatlon  to  render  bis  opinion  of  value  upon 
a  question  of  this  kind.  The  testimony  of 
these  three  witnesses  was  admissible,  not  as 
expressions  of  opinion  by  experts,  but  as 
statements  of  "practical  and  observing  men" 
of  the  **reBu]t  of  their  own  observation  and 
knowledge"  upon  a  question,  the  particular 
elements  of  which  were  so  numerous,  and  the 
character  of  which  was  such,  that  It  was 
Impracticable  for  them  to  state  to  the  court 
In  detail  all  of  the  facts  "as  fully  and  per- 
fectly as  they  had  observed  them."  The  law 
admitting  such  evidence  Is  discussed  by  this 
court  In  the  familiar  cases  of  Porter  v.  Manu- 
facturing Co.,  17  Oonn.  349;  Dunham's  Ap- 
peal, 27  Conn.  192-106;  Clinton  v.  Howard, 
mpra;  Sydleman  v.  Beckwith,  43  Oonn.  9; 
and  the  more  recent  cases  of  Ryan  v.  TOtrn 
of  Bristol,  68  Conn.  26,  27  AtL  309;  and  Tur- 
ner's Appeal,  72  Conn.  805-315,  44  AU.  310. 

The  deposition  of  Edwin  Sheffer  related 
only  to  the  question  of  the  character  of  the 
plalntlira  hone.  The  court  found,  adversely 


to  tlie  testimony  ot  the  deponent,  that  the 
plaintifF's  horse  was  of  ordinary  gentleness, 
and  that  the  plaintiff  was  without  negligence. 
We  regard  the  language  of  the  record  as 
equivalent  to  a  finding  that  titie  objects  In 
questltm  were  not  of  a  nature  calculated  to 
frighten  soch  a  horse  as  that  driven  by  the 
plaintiff.  The  appellant  makes  no  dalm  in 
her  appeal  that  the  fact  that  the  horse  was 
accustomed  to  shy  is  inconalBtent  with  its 
being  one  of  ordinary  gentleness.  We  must 
therefore  consider  It  as  coming  fairly  within 
the  latter  descrlptlMi.  As  we  are  unable  to 
see  how  the  admission  of  this  depo«lti(m  could 
in  any  way  have  harmed  the  plaintiff,  we  do 
not  decide  whether  the  provisions  of  the  stat- 
ute requiring  reasonable  notice  to  be  given  to 
the  adverse  party  to  be  presoit  at  the  time  at 
taking  such  deposition  were  complied  with. 
There  Is  no  error.  The  other  Judges  coneco^ 
red,  except  HAMBR8LE7,  J.  ' 

HAMERSLET,  I.  (dissenting).  This  case, 
so  far  as  negligence  of  the  defendants  is  con- 
cerned, Is  one  where  the  subordinate  facts 
from  which  liability  may  or  may  not  be  le- 
gally Inferred  can  be  readily  and  clearly 
stated.  It  differs  wholly  from  that  class  of 
cases  where  the  conclusion  of  negligent  con* 
duct  must  be  drawn  from  the  mass  of  evi- 
dence, and  Is  of  such  a  nature  that  It  cannot 
be  formulated  Into  a  series  of  subordinate 
facts,  so  as  to  clearly  separate  the  inferences 
of  law  and  fact  tor  presentation  to  a  review- 
ing court  The  frial  court  has  found  the 
subordinate  facts,  and  In  the  finding  substan- 
tially states  Its  ultimate  conclusion  thus: 
"I  find  the  defendants'  machine.  In  nse  and 
motion,  was  not,  under  all  the  circumstan- 
ces, so  fitted  to  fflghten  horses  of  ordinary 
gentleness  that  ordinary  prudence  required 
the  nse  of  any  precaution  to  prevent  that 
result"  I  think  Oils  conclusion  is  wrong. 
There  were  no  circumstances  affecting  the 
conclusion,  except  those  stated  In  the  finding, 
and,  from  the  nature  of  the  case,  there 
could  be  no  other.  They  were  these:  An 
ensilage  machine  within  15  feet  of  the  trav- 
eled road.  The  finding  descril>ea  the  con- 
Btmction  and  operation  of  this  machine, 
and  states  that  In  operation  it  made  the 
noise  necessary  for  such  a  machine'  which 
Is  equivalent  to  a  statement  tbat  It  made 
the  startling  noise  which  a  machine  of  that 
description  must  of  necessity  make.  The 
plaintiff  was  riding  after  a  horse  of  ordinary 
gentienesB,  driven  by  n  competent  driver, 
accustomed  to  drive  the  horse  for  four  yeara 
The  machine  waa  in  operatlcm,  and  the 
horse  was  startled  by  its  noise,  and  upset 
the  wagon,  and  the  plaintiff  was  Injured. 
The  horse  was  being  driven  slowly,  and 
there  was  no  negligence  on  the  part  of  the 
plaintiff.  Some  horses  driven  past  this  ma- 
chine had  shown  tbat  they  were  startied  by 
It  and  many  others  were  driven  by  without 
apparenUy  noticing  It  The  necessary  Inf^- 
ence  from  these  facts  Is  that  the  machine.  In 
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operation,  would  fiiffhten  some  hones  of 
ordinary  gentleness.  Any  other  conclaslon 
violates  the  plainest  rules  of  reason.  The 
use  of  a  machine  within  15  feet  of  the  high- 
way, producing  a  startling  noise,  and  calcn- 
latad  to  frighten  some  horses  of  ordinary 
gentleness,  Imposed  on  the  defendants  at 
least  the  legal  duty  of  using  reasonable  pre- 
caution for  warning  Uie  traveling  public  of 
the  danger  to  be  encountered  In  passing  the 
machine.  The  ultimate  conclusion  from  the 
subordinate  facts  either  violates  the  plainest 
rules  of  reason,  or  the  court  failed  to  apply 
to  those  facts  the  correct  rule  ot  law,  and 
It  is  therefore  erroneona  The  principle  stat- 
ed In  Nolan  v.  Ballroad  Co..  70  Conn.  1S9.  89 
Atl.  43  L.  B.  A.  305,  and  followed  In 
subsequent  caaes,  govnns  this  case.  A  new 
trial  sbonld  be  ordered. 


Cn  Coin.  MS) 

8TATB  V.  KAPLAN. 

CBnpreme  Gonrt  of  Errors  of  Connectlcnt 
ApzU  4,  190a) 
ORIMINAl.  LJLW— APPBAL  -BSVl^ 
HON— WITNBSBBB-CRBDIBIUTT  —  PIUmNCT 
or  JURY— RBCBIVINQ  STOLON  GOODB— PROS- 
BGDTION  AND  FUNISHUBNT. 

1.  Under  Pub.  Acts  1897,  p.  882,  1 17,  and  Id. 
p.  906,  f  29.  providing  that  a  defeDdant  aggriev- 
ed by  a  refusal  of  a  new  trial,  asked  because 
the  verdict  was  against  the  evidence,  may  ap- 
peal to  tha  supreme  court,  whereupon  the  trial 
court  shall  certify  all  the  evidence,  and  further 
iwovlding  that,  if  the  supreme  court  shall  be 
of  tiie  oinnlon  that  the  verdict  was  against  the 
evidence,  It  shall  grant  a  new  trial,  to  suthorice 
the  reversal  of  the  action  of  the  trial  court  In 
reCostng  to  set  aside  the  verdict  It  mast  dear- 
\y  appear  from  the  evidence  certified  that  the 
verdict  was  so  palpably  wrong  as  to  Justify 
the  suspldoB  that  the  jury,  or  some  of  them, 
were  Influenced  by  corruption,  prejudice,  or  par- 
tially. 

2.  The  Jnry  may  accept  as  true  parts  of  the 
testimony  of  an  accompucs,  or  one  whose  cred- 
ibility has  been  impeached,  in  so  far  as  the 
same  Is  corroborated  by  facts  and  drcumstan- 
cee  In  evidence,  and  r^ect  other  parts  thereof 
ss  nntme. 

3.  The  action  of  a  Jnry  In  accepting  as  tme  a 

fiart  of  the  testimony  of  a  witness  whose  cred- 
bility  has  been  Impeached,  in  so  far  as  ft  is  cor- 
roborated, and  rejecting  the  balance,  cannot  be 
reviewed  on  app^. 

4.  Under  Oen.  St.  1  1^,  provldiog  that  ev- 
ery person  who  shall  receive  and  conceal  stolen 
goods,  knowing  them  to  be  stolen,  shall  be  pro- 
ceeded against  as  a  principal,  although  the  per- 
son who  committed  the  theft  be  not  convicted 
thereof,  and  shall  be  prosecuted  and  tried  and 
punished  as  if  he  had  been  the  prindpal,  one 
who  knovrlngly  receives  at  one  time  a  quantity 
of  stokm  pn^er^,  which  has  been  stolen  br 
snother  in  small  quantities,  which,  as  to  each 
theft,  precludes  his  punishment  by  imprison- 
ment In  the  state's  prison,  bat  the  value  of 
which.  In  the  asgreRate,  if  stolen  at  one  time, 
would  be  so  putusbable,  may  be  prosecuted  8n4 
punished  as  though  the  person  from  whom  he 
received  the  same  had  stolen  all  of  the  same  at 
one  time. 

Hamersley,  J.,  dissenting. 

Appeal  from  superior  court,  New  Haven 
ooun^;  John  U.  Thayer,  Judge, 

Jacob  Kaplan  was  convicted  of  theft  From 
an  order  danylng  m  new  trial,  and  tma  m. 


Judgment  of  couTictloB,  defendant  aroeala. 

No  error. 

The  Information  contains  two  counts.  The 
first  charges  a  theft  of  600  pounds  of  copper, 
of  the  value  of  $100.  of  the  property  of  the 
Seymour  Manufacturing  Company.  The  sec- 
ond charges  a  Qieft  of  666  pounds  of  copper, 
of  the  value  of  $100,  of  the  property  of  the 
same  corporation.  Upon  the  trial  the  state 
claimed  to  have  ^ved  two  distinct  thefts,— 
one  in  May  and  one  in  September.  The  ae> 
cused  was  acquitted  on  the  first  count,  and 
convicted  on  the  second.  He  was  sentenced 
under  section  14410,  Oen.  St,  for  the  th^  ot 
property  exceeding  $60  in  Talue.  The  diargo 
of  the  first  count  was  supported  by  the  tea- 
tlmony  of  one  Fillbert  Fontaine,  and  snbstaik- 
tially  by  bis  testimony  only.  Upon  the  chaiga 
of  the  second  count  the  testimony  tended  to 
prove  that  the  prisons  and  one  Cohen  (who 
had  disappeared)  on  Saturday  night,  Septem- 
ber 16th,  in  the  town  df  Seymour,  took  30 
Ingots  of  coppor.  weighing  666  pounds,  and 
of  the  value  of  $100,  and  carried  the  same  in 
a  wag<m  to  New  Haven;  that  on  Sond^ 
morning  Septemba-  17th,  they  sold  the  cop- 
per to  one  Bdaorice  Shavlta,  a  wholesale  junk 
dealer,  for  $66;  that  on  Monday  morning, 
September  18th,  Sbavitx  sent  the  copper  to 
the  ^^ht  depot  in  New  Haven  for  abJpment 
to  Meriden;  that  the  copper  was  the  propa^ 
ty  of  the  Seymour  Manufacturing  Company, 
and  had  recently  been  taken  from  Its  factory. 
There  was  also  evidence  tending  to  show  that 
the  ao  ingots,  at  the  time  they  were  ta3un 
by  the  prisoner,  Were  in  the  cellar  at  said 
Fontaine's  bouse,  a  short  distance  from  said 
factory,  and  that  they  had  been  taken  from 
the  factory  to  the  cellar,  a  few  Ingots  at  a 
time,  by  Fontaine,  who  was  a  workman  In 
the  factory,  and  that  the  value  of  the  eappa 
so  taken  by  Fontaine  at  any  cme  time  was 
less  then  $60.  There  waa  also  evidence  tend- 
ing to  show  that  the  prisoner '  Kaplan), 
Cohen,  and  Fontaine  ha/i,  before  any  of  the 
copper  was  so  taken,  agreed  to  steal  a  quan- 
tity of  copper  from  the  Seymonr  Mannflactnr- 
ing  Company,  and  that  iu  pursuance  of  this 
agreement  Fontaine  brought  the  copi>er  fr«n 
the  factory  to  his  cellar,  and  about  mldnli^t 
of  September  16tb,  with  K^lan  and  Cohen, 
placed  the  cok>ct  In  the  wagon,  to  be  canleA 
away  and  sold,  and  that  Uie  proceeds  ot  tbie 
sale  were  shared  by  alL  Fontaine,  who  was 
under  arrest  for  the  same  theft,  waa  placed 
on  the  stand  by  Uie  ^te  for  the  purpose  of 
proving  the  charge  in  the  first  count  and  of 
proving  the  identification  of  the  CUS6  pounds 
of  copper  mentioned  In  the  second  count  as 
the  pn^iterty  of  the  Seymonr  Manutecturlng 
Company.  This  Identification  dq»ended  large- 
ly. If  not  wholly,  <m  his  testimony.  The  claim 
that  the  ingots  were  taken  from  the  factory 
at  different  times  depended  mainly  on  state- 
ments  of  Fontaine  brought  out  on  cros»tt- 
amlnatlon.  The  priBooer  testified  in  his  own 
behalf  (contradicting  his  admissions  proved 
\Kf  other  witnessee)  Uiat  lis  did  not  take  the 
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copper  from  Fontaines  censr,  and  did  not  lelt 
It  to  ShavltB.  ShBTtti,  vibo  had  also  beu  Kt- 
reeled  for  tbe  same  theft,  testified  that  he  did 
not  boy  the  copper  from  the  prlsoow.  After 
verdict  the  prlsooer  moved  for  a  new  trial 
because  the  verdict  was  aKalnst  the  evldoioe. 
The  moUoQ  was  dmled  by  the  trial  oomt. 
AtttT  entry  of  jodgment  the  prisoner  appeal- 
ed, and  In  pnranance  of  section  17  of  an  act  of 
1897  (Pub.  Acts  iSeri,  p.  802)  the  court 
(Thayer,  JO  eerdfled  all  the  erldence  hi  the 
case,  and  made  It  a  part  of  the  record. 

Benjamin  Slade,  for  appellant  William  H. 
WlUlams,  State's  Atty.,  for  the  State. 

TORBANOB,  J.  (after  stating  the  fketa). 
The  real  question  iwesented  by  the  record  la 
tbls:  Does  the  misconduct  ot  the  jury  In 
reaching  their  verdict  so  plainly  appear  from 
the  erldmoe  certified,  that  the  refosal  of  the 
trial  court  to  set  aside  the  vodlct  exceeds  its 
lawful  discretion,  and  constitutes,  under  our 
practice  and  the  law  of  1887  (Pub.  Acts  1807. 
p.  802,  {  17;  Id.  p.  895, 1 29).  an  eiror  In  law? 
Brooks*  Appeal,  68  Conn.  204,  206,  86  Atl.  47; 
Ixwmls  V.  Perkins,  70  Conn.  444,  447.  SO  Atl. 
T87.  The  working  rule  or  test  we  have  ap- 
plied In  determining  such  a  question  requires 
the  Injustice  of  the  verdict  to  be  manifest, 
and  the  wrong  to  be  so  palpable  as  to  Justify 
the  suspldon  that  the  Jniy,  or  some  of  them, 
were  influenced  by  ctHTuption,  prejudice,  or 
partiality.  Johnson  t.  Norttm,  64  Conn.  184, 
186,  20  Atl.  242.  Upon  a  carefnl  examination 
of  the  testimony,  we  find  no  reastm  tor  im- 
puting such  misconduct  to  the  Jury.  The 
counsel  for  the  prisoner  has  apparently  been 
misled  by  the  erroneous  belief  that  the  Jury 
could  not  lawfully  accept  as  trae  the  testi- 
mony of  the  states  witness  Fontaine,  so  far 
as  It  tended  to  prove  the  ownership  <rf  thm 
stolen  propwty,  and  reject  other  portions  of 
his  testimony  as  ontrufrw  unreliable.  Sndi 
discrimination  Is  within  the  jwwer  of  the 
Jury  In  respect  to  every  witness;  and  when 
the  witness  Is  an  accomplice,  or  one  whose 
credit  Is  deariy  Impeached  1^  facts  disclosed 
on  the  trial.  It  may  be  the  duty  (tf  the  Jury 
to  act  upon  those  parts  of  iris  teetlmony  so 
related  to  and  confirmed  by  other  evidence  as 
to  command  thdr  credence,  and  to  reject  the 
rest  as  unreliable.  Such  wel^^tlng  of  tiie 
credit  of  a  witness  can  never  be  reviewed  by 
this  court  Tb«  error  It  can  review  otmsists 
In  a  misconcQitlon  of  all  the  evidence  so  ap- 
parent  as  to  compel  the  Inference  of  mlscoo- 
dnct  In  law. 

But  the  accused  further  dalms  that,  Jisftm 
any  permissible  state  of  tacts  whtcb  the  Jory 
might  have  found,  their  genonl  verdict  of 
gnllty  Is,  as  matter  of  law*  so  manifestly 
against  the  weight  of  the  evidence  as  to  ottltle 
him  to  a  new  trlaL  He  claims  that  at  the 
very  most  the  evidence  in  the  case  shows 
(1)  that  7ontalne  alme  stole  the  ctwtper  In 
question;  (2)  that  he  did  flUs  by  several  sep- 
arate and  distinct  thefts  of  portions  of  It 
each  portion  stolen  by  any  one  theft  at  any 


COB  time  betaig  <rf  a  value  not  exceeding  UK; 
and  (8)  that  the  accused  received  at  one  time, 
and  as  a  single  trsnsactlMi.  all  of  said  copper 
from  Fontaine,  and  then  concealed  it  Upon 
these  facts  he  oontmds  (1)  that  Fontaine  was 
not  guilty  of  a  state's  prison  offense^  and  could 
not  be  punlahed  for  such  an  pffense;  and  00 
that  under  oar  stetute  relating  to  fecelvera  of 
stolen  goods,  the  accused  could  not  be  found 
goUty  of,  w  punished  for,  a  stettfs  ^taon 
offense.  This  last  claim  is  based  upon  sefr 
tlon  14B0  of  the  General  Statutes,  which  reads 
as  follows:  "Bveiy  person  who  shall  receive 
and  nmceal  any  ataUm  goods  or  articles, 
knowing  th«n  to  be  stolen,  shall  be  proceed- 
ed against  as  a  principal,  although  the  penon 
who  committed  the  theft  be  not  ctmvlcted 
thereof;  and  ahall  be  prosecuted  and  tried 
before  the  same  court  and  punished  In  the 
same  manner  as  If  he  had  been  the  principal." 
The  cimtetttlfm  Is  that  under  this  law,  and 
upcm  the  assumed  facts  proved  In  the  case, 
Kaplan  cannot  be  convicted  of,  or  punished 
for,  a  states  prison  itfense^  because  Fimtalne 
could  not  be  so  convicted  w  punished.  In 
short  the  dalm  hi  that,  becanse  Che  stetoto 
says  that  the  recdvw  shall  be  *^iuilsbed  In 
the  same  manner  as  If  be  bad  been  the  prin- 
cipal," the  guilt  of  the  receiver  Is  In  all  cases 
to  be  measured  by  the  guilt  of  the  thief  who 
sMe  the  goods  received.  If  this  Is  the  true 
oonstmctlon  of  the  statute,  and  the  evld^ce 
Is  as  the  accused  claims  It  to  be,  then  his  claim 
that  the  vodlct  was  against  the  weight  of  the 
evidence  would  be  entitled  to  serious  consid- 
eration; but  we  are  <rf  o^lon  that  this  Is  not 
the  true  construction  of  the  statute,  and  that 
this  b^ng  BOt  tiie  verdict  was  not  against  12ie 
weight  of  the  eridenoe.  This  statute  appears 
as  early  as  the  revision  of  1702.  It  then  pro- 
vided that  the  ^enon  who  should  knowingly 
receive  any  stolen  goods  "shall  be  punished 
as  he  or  they  that  commit  the  theft"  Bev. 
St  1702  (Bd.  1718)  p.  11.  In  the  revision  of 
1784  the  words  "shall  be  punished  as  he  or 
they  tiiat  commit  the  12ieft"  were  left  out 
and  the  following  words  substituted  therefor, 
"shall  and  may  be  proceeded  agataut  as  prin* 
dpals  dlthou^  the  p»son  or  persons  who  com- 
mitted the  theft  be  not  thereof  convicted:  any 
law,  usage  or  custom  to  the  contrary  notwith- 
standing.'* Bev.  St  1784»  p.  240.  In  snb- 
BtenUally  this  Isst  f<«in  the  act  an)ears  In  the 
revisions  of  1808  (page  648)  and  of  1821  (page 
169).  In  1830  the  law  Is  made  to  read  as  f  ol- 
lows:  **If  any  person  shall  receive  and  con- 
ceal any  stolen  goods,  articles  or  things,  know- 
ing them  to  be  sndt,  he  msy  and  shall  be  pro- 
ceeded against  as  a  principal,  although  the 
person  or  persons  who  committed  the  theft 
be  not  thereof  convicted,  and  shall  be  tiled 
before  the  same  court  and  punished  In  the 
same  manner  as  If  he  had  be&a.  the  principal, 
and  shall  be  liable  to  the  owner  or  owners  of 
said  stolen  goods,  as  the  principal  would  be 
liable."  Pub.  Acts  1880,  c.  1,  f  47.  This  act 
remained  substantially  in  tlils  last  form  nntn 
ISn,  wtkta  it  was  ebasiged  Into  the  Cdcm  in 
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xitSA  It  now  appeal!  In  aeeticm  1450  of  tbe 
Qeneral  Statate&  We  ttalnk  the  ^tn  Intent 
ot  the  legialatoie,  aa  manifeated  In  ttiis  law,  la 
that  one  who  kaiowlngly  rectfvea  and  conceals 
■tden  goods  shall,  as  to  proaecntlon  and  pun- 
ishment; be  treated  inst  tiie  same  as  If  be  had 
stolen  goods  nt.VbB  valne  of  those  received 
and  concealed.  He  Is  to  be  regarded,  teat  pnr- 
poaea  at  prosecution  and  ponlshmeni  as  hav- 
ing stolen  only  that  whldi  he  gnlltOy  recefves 
at  one  time,— neither  more  nor  less.  He  may 
be  charged  with  the  theft  of  aach  goods,  and 
may  be  tried,  convicted,  and  punished  as  for 
stesUng  goods  of  the  valoe  of  those  received. 
In  other  words,  tiie  d^ree  of  his  crime,  and 
Hie  copsequent  cKtoit  of  his  pmUshment,  are 
to  be  measnred  by  the  valne  of  12ie  goods  re- 
eUved,  and  not  necessazOy  hj  the  degree  at 
gnllt  attacUng  to  the  aetoal  thief  who  stole 
thenb  Under  onr  statute  rdating  to  mere 
theft,  the  value  bf  the  thing,  stolen  measures 
the  degree  of  the  crime;  and,  nndw  our  stat 
ate  relating  to  the  gnll^  receptlcm  of  ttcAvi 
goods,  we  see  no  good  reaaon  why  the  valne 
of  tiie  goods  received  ahonU  not  ordtoarl^ 
measure  the  guilt  and  fix  the  punishment  of 
tlie  reedver.  BnCh  a  eonatmctUm  Is  a  fair 
and  reasonable  one;  It  pnta  the  state  to  no 
Inconvenience  or  tmnecessaiy  expense,  and  It 
la  Jnst  and  &lr  to  tlie  accnsed.  He  Is  pun- 
ished for  his  own  act,  and  according  to  the 
d^ree  of  his  own  guilt,  measnred  by  tbe  value 
vl  the  goods  he  recelvea,  Just  aa  tiie  thief  la 
pnnlshed  acetwdlng  to  the  value  of  die  prop- 
erty he  steals;  and  no  good  reaam  oan  be 
given  why  the  guilt  of  the  receiver  must  nec- 
essarily, and  under  all  drenmstancea,  be  the 
same  as  thaf  of  the  fblef.  Thla  statute  haa 
heretofore  been  under  consideration  In  this 
oonrt  In  two  cases,— State  t.  Weston,  0  Own. 
627,  and  State  v.  Wart,  48  Oonn.  42d.  But 
tbe  point  made  by  the  accused  here  was  not 
raised  In  those  eases.  The  eonstmctlan  here 
given  to  the  statute  Is  not  inconsistent  with 
those  two  decisions^  The  o(Hiatruetion  eon- 
tended  for  by  the  aeriised  vronld  or  toii^bt  lead 
to  some  singular  results,  rnder  It,  If  A.,  by 
a  number  of  petty  thefti^  accumulates  hi  his 
possession  $100  worth  of  stolen  properfy,  and 
tlUB  B.,  at  one  tlm^  and  aa  one  transactlcai, 
knowingly  recehrea  and  emiceala  tbe  Triiole  of 
flie  atolen  propnty,  B.  can  uily  be  prme- 
cnted  and  punished  aa  for  a  number  of  petty 
13iefts;  each,  aa  to  Its  degree  of  guilt,  being 
dependait  on  the  precise  anwunt  atolen  by  A. 
at  aome  one  time.  Thla  la  tiw  precise  dslm 
mads  in  the  present  case.  Again,  imder  such 
etmatracUon,  if  A.  steals  flOO  worth  of  goods 
atone  ttme^  and  aa  one  theft,  and  B.  knowing- 
ly racetres  and  conceals  |1  worth  of  the  stt^en 
goods,  Bl  Is  to  be  prosecuted  and  pnnlshed  as 
If  he  had  stoloi  f  100  worth  of  goods.  A  con- 
struction that  leeda  «  may  lead  to  such  re- 
sults oi^t  not  to  be  adopted.  If  -the  statute  la 
eapatde  of  any  other.  On  the  whole,  we  are 
satisfied  that  tbe  construction  we  have  put  up- 
on tbe  statute  is  the  correct  one,  and,  uptat 
sooli  a  esOBtmetlo^  flia  raffict  iwdered  Su 


this  case,  even  If  vre  cottcedcthat  the  facts  are 
as  claimed  by  tbe  accused.  Is  not  dearly  or 
manifestly  against  the  welgbt  of  tlie  evidence. 
There  Is  no  error,  and  a  new  trial  ta  denied. 
The  other  judges  concurred,  accept  BAH- 
BBSL07,     who  diasented. 

HAMBBSLST,  J.  (dissenting.  A  careful 
consideration  of  the  act  of  1702  In  Its  rdatlon 
to  our  law,  and  the  BngUah  hiw  aa  It  tiien 
was,  convinces  me  that  In  punishing  one  who 
conceals  a  theft,  or  one  who  knowingly  re- 
ceives stolen  goods,  "as  he  or  they  who  com- 
mit tiie  th^"  the  act  referred  to  tbe  om- 
cealment  of  a  particular  theft  perpetrated  by 
a  particular  person,  and  to  the  lecdvlng  of 
any  goods  irtilch  hfcd  been  obtained  by  aoCh 
particular  tbatt  Hie  concealer  or  recdver 
became  a  participant  In  the  particular  crime 
of  the  tUef;  and  subject  to  tbe  same  poialty. 
The  whole  theory  of  this  act.  aa  weU  as  that 
of  the  BngUsh  statute  subseoomtly  enacted, 
baaes  tba  guilt  of  the  reodver.  not  upon  a 
suppodtltlonB  theft  committed  by  him  at  the 
time  of  receiving  the  goods,  but  upon  his  par> 
tlclpatlon  In  a  theft  already  onunttted. 
Therefore  he  Is  poiUshed  "aa  he  who  commits 
the  theft"  m  1708.  and  thereafter  ontU  1880, 
the  mala  punlshmeit  of  theft  feondated  In  Ibe 
forfeiture  of  treble  tbe  value  of  flu  gooda 
stolen,  and  this  forfeltore  was  enforced  until 
about  1831  by  selling  the  thief  into  slavery. 
So  far  as  the  main  ponlsbment  was  concern- 
ed, it  was  practically  Inmiaterlal  wiiether  the 
receiver  was  pnidahed  as  fbr  10  thefts  of  910 
eadl,  or  1  theft  of  flOO.  In  1880  the  mate 
panldunent  at  theft  waa-dianged  to  Impris- 
onment In  Jail  and  state  prison,  and  arbl- 
tnuily  gtaded  te  aooortence  witb  cwtate 
maTlmum  valoes  of  the  property  stolen.  But 
this  did  not  alter  the  law  of  1700,  so  tsr  aa 
It  defined  the  offlense  of  reedvlng  stolen  goods. 
It  is  omeeded  1^  all  that- the  meaning  of  that 
law  is-now  iabstantlally  the  same  aa  when  It 
waa  first  enacted.  It  may  be  Altered  by  the 
l^lalatnre^  if  deemed  desirable.  I  do  not 
think  tite  change  should  be  made  iiy  Judicial 
constmctlon. 

Tbe  trial  comt,  however,  dld  not  err  ta  n- 
fusing  to  giant  a  new  trial  for  verdict  against 
evidence.  The  Jury  might  not  unreasonably 
have  found  from  the  testimony,  and  Inferen- 
ces «hey  mlg^  properly  draw,  the  following 
facts;  The  prisoner,  OoBen,  emd  Symtalne 
agreed  between  themselves  to  steal  a,  quantity 
of  ci^per;  the  theft  to  be  aecompUshed  by 
the  removal  from  the  factory  of  the  Seymour 
Manufaetorlng  Ounpany  of  a  few  Ingoto  at  a 
time  to  a  place  oif  ooneealment  and,  aftn  a 
sutdclait  quantity  had  thus  been  accumulated, 
by  carrying  tbe  whole  away,  to  be  sold  ta 
bulk.  Fontaine  removed  the  copper  at  dlff^ 
ent  times  to  his  cellar  near  the  teetory.  When 
30  Ingote  had  bem  so  obtained,  the  ptixnet, 
Oohen,  and  Fontaine  took  all  tbe  copper  from 
tbe  cellar  and  put  It  In  a  vragon,  to  be  carried 
away  and  sdd.  The  prisoner  and  OMiai  sold 
a*  copper  io  carried  elt  Badi  shared  In  tbe 
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proceeds  of  tbe  nl&  l%e  acts  of  each  wen 
In  pursuance  and  execution  of  the  agreemmt 
b7  aD  to  steal  this  copper.  Uiwn  this  state  of 
facts,  the  law  Is  so  that  tbe  act  of  each  Id 
the  prosecutloo  of  tbe  agreement  to  steal  li 
tbe  act  of  aU.  State  t.  Allen,  47  ConiL  121. 
pSS.  Bach  taking  and  carrTlng  awa^  of  a  por^ 
tlon  of  the  copper  by  Fontaine  was  a  theft 
bj  all  of  that  portion.  I  think  the  taking  and 
carrTlng  away  of  tbe  80  Ingots  was  also  s 
theft  by  aU  of  tbe  whole.  It  most  be  con- 
ceded, upon  the  state  of  facts  asanmed,  that 
Hie  prisoner,  as  well  as  each  of  his  confeder- 
ates, took  and  carried  away  the  SO  Ingots 
against  the  will  of  the  owner,  with  intent  to 
d^pvlTtt  him  at  that  property;  but  the  conaael 
for  the  prtsonet  urges  that  this  Is  not  tbeft  ot 
tbe  wholes  because,  the  proper^  being  In  the 
poBsesslon  of  the  thief  as  the  result  of  prior 
thefts,  there  was  no  trespass  in  the  approprla^ 
tlon  of  the  wbole,  and  that  without  trespass 
there  can  be  no  theft  nils  saying  Is  com- 
mon, but  the  more  accurate  statement,  as 
found  In  Hale,  Hawkins,  and  the  early  cases, 
i«  that  without  trespass  there  Is  no  felony. 
Tbeft  conld  not  be  prosecuted  and  punished  as 
a  felony  without  a  trespass,  which  was  an 
eisentlal  element  of  every  felony.  In  Bkig- 
iaad,  btf  ore  the  innoTatlons  of  tbe  Norman 
court,  theft  was  dosely  associated  with  the 
notdon  of  a  forcible  inraaloQ  of  the  actual  pos- 
seasldn  of  tbe  owner.  Oattle  constituted  the 
main  part  of  personal  property,  and  gave  the 
name  to  that  kind  of  property.  Tbe  ideas  of 
ownership  and  possession  were  vague.  Oat- 
tfe-Uftlng  was  the  principal  mode  of  commit- 
ting tbett,  and  so  the  crime  was  commonly  In 
fact*  although  not  of  necessity,  aooompanled 
by  fWo&  Bracton  wrote  before  tbeft  was 
fully  estaUlshed  as  a  felony-  to  be  iKoseented 
In  tbe  king's  court  He  defined  theft  "secun- 
iliaa  lecss"  (that  is,  according  to  law  books  or 
compilations  that  endeavored  to  state  the  laws 
«f  BdwarQ,  hot  his  definition  was  given  in 
Um  language  and  influenced  by  the  spirit  of 
tbe  Soman  law.  This  clearly  appears  in  com- 
paring tbe  passage  in  Bractcm  OUb.  flv  c  82) 
with  Just  4f  I.,  pars.  1-10.  Bracton's  "con- 
tracts  tio  frandulenta"  was  broader  than  a 
Beie  "taking."  His  "Invito  ilk>  domlnoT'  In- 
volved nuHre  than  a  breach  of  actual  posses- 
sion, and  he  emphasiees  the  "anlmo  furandi" 
as  the  essence  of  the  wrong  ("Sine  anlmo 
forandi  non  commlttltur"),  following  Justin- 
ian (supra,  par,  7),  whose  "Sine  affectu  for- 
andi non  commlttltur"  is  tak«i  from  Qal.  8, 
par.  IBT,  "Sine  dolo  malo  non  commlttltur." 
Ttilm  deflnltlon  baa  always  been  regarded  as 
expressing  the  trm  conception  of  theft  Sub- 
■equoitly,  when  the  law  provided  that  the 
crime  oould  only  be  prosecuted  as  a  felony, 
the  treqMus.  necessary  to  a  felony  became 
necessary  to  Its  prosecotkm.  And  the  use  of 
"latrodnlum,"  ratiier  than  "furtum."  or  Its 
•gulvalent,  In  the  detignation.^  the  new  fel- 
ony. Indicates  the  dominant  Idea  of  a  tres- 
pass, consisting  of  a  ttacetui  Invasion  of  ao- 
tnal.posseeslon.  But  In  course  of  time  tt  be- 


came evident  that  sucb  a  Ilmttatlon  of  the 
real  scope  of  tbe  crime  of  theft  was  practical- 
ly untenable.  As  the  majority  of  the  court 
have  decided  this  case  on  a  wholly  different 
ground,  and  have,  ther^ore,  deemed  it  un- 
necessary to  consider  the  question,  I  wish  to 
suggest  my  reasons  for  affirming  the  action 
of  the  trial  court,  as  briefly  as  possible,  and  I 
do  not  go  Into  a  detailed  discussion  of  the 
cases  which  demonstrate  the  modification  of 
the  early  theory  of  trespass.  The  theory  that 
tiieft  cannot  be  committed  In  respect  to  pn^ 
erty  In  tbe  actual  possession  of  the  thief  was 
found  impracticable  and  abandoned.  This  is 
fully  lUustrated  In  the  cases  that  find  s  tres- 
pass In  picking  up  lost  property;  a  trespass 
in  the  fmudulent  ose  of  property  which  (tomes 
Into  one's  possession  by  lawful  bailment,  or 
where  actual  possession  Is  acquired  by  fraud; 
a  trespass  in  the  continued  or  each  new  fraud- 
ulent dealing  with  property  In  one's  posses- 
sion by  means  of  a  former  tiieft  This  modi- 
fication of  the  early  notion  of  trespass  In  ref- 
erence to  theft  is  practically  a  modification 
of  the  theory  that  theft  cannot  be  committed 
in  respect  to  any  property  In  one's  actual  pos- 
session. 

When  theft  was  made  a  felony,  the  tor- 
dble  invasion  of  possession,  which  was  the 
usual  attendant  of  the  crime,  but  not  neces- 
sarily of  its  essence,  as  is  indicated  In  the 
definition  of  Bracton,  became  an  essential  in- 
gredient of  the  crime,  not  because  It  was 
theft,  but  because  it  was  felony;  and  for 
this  reason  the  offense  could  not  be  commit- 
ted by  a  possessor.  In  process  of  time,  as 
personal  property  increased  In  Importance 
and  variety,  it  became  clear  that  theft  wat 
In  fact  frequently  committed  by  a  possessor, 
and  must  be  punished,  and  so  certain  acts 
of  appropriation  which  violated  no  actual 
iwssesslon  of  tbe  owner  were  punished  as 
theft  It  is  impracticable,  and  Is  not  mate- 
rial, to  trace  through  centuries  of  unpublish- 
ed cases  how  tbe  crime  of  theft  forced  a  rec- 
ognition of  Its  real  nature,  in  spite  ot  the  lim- 
itations of  procedure  involved  in  making  It 
a  tdony.  It  is  stm  true  that  tbeft  Is  ordi- 
narily attended  by  a  breach  of  actual  poa- 
aesstos,  but  it  is  also  true  that  It  may  not 
inf  requenUy  be  committed  by  an  actual  pos- 
sessor of  another's  property.  If  such  pos- 
se8sl<m  result  from  contract  an  appropriation 
may  be  a  merft  breach  of  trust  or  may  be 
punishable  as  theft  only  under  the  statutes 
of  embezzlement;  but  If  possession  Is  obtain- 
ed from  the  ovnet  through  fraud,  or  without 
Ibe  coDsoit  Implied  in  contract  an  appropria- 
tion may  have  aU  the  .characteristics  of 
theft  and  then  tbe  earmark  of  a  felony, 
which  consists  In  trespass,  is  supplied 
through  the  theory  of  constructive  posses- 
sion and  implied  taking.  Theft  Is  complete 
with  a  fraaduleht  dealing  coupled  with  the 
necessary  criminal  Intent.  A  final  dlspop*- 
Uon  of  the  property  may  be  evidence  of  theft 
but  Is  not  essential  to  Its  commission.  Tbeft 
therefore,  may  be  In  a  certain  way  a  contlnu- 
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lug  crime;  that  Is,  property  onw  taken  Into 
the  posBesBlon  of  the  thief  may  be  the  lub- 
Ject  of  further  fraudulent  dealing,  and  so 
of  repeated  theft  Whenever  there  Is  a  union 
at  one  time  of  a  taklns  or  fraudulent  deal- 
Ins  with  the  property  of  another  against 
bis  will,  with  an  Intent  to  deprive  him  of 
that  proiwrty,  theft  may  be  committed.  And, 
for  this  reason,  If  a  thief  takes  several  arti- 
cles, and  removes  them  a  short  distance  tor 
convenience  In  carrying  away,  a  th^t  Is  com- 
mitted as  to  each  article  as  soon  as  It  is 
moved  at  all,  and  a  theft  Is  also  complete 
as  to  the  whole  when  they  are  carried  off; 
and  so  long  as  the  property  remains  In  the 
poaseaslon  of  the  thief  a  new  theft  may  be 
committed  with  each  new  fraudulent  deal- 
ing, united  with  the  other  elements  of  the 
crime.  Theoretically  this  may  be  true  of 
each  moment  of  continued  possession,  yet 
practically  such  continuous  theft  remains  in 
evoy  caipect  one  and  the  same  crime:  but 
If  there  be  some  new  fraudulent  dealing, 
sndi  as  the  ccniTeyance  of  the  whole  or  a 
portion  of  the  property  to  another  Jurisdic- 
tion, or  the  pnttlng  together  of  a  number  of 
things  for  the  purpose  of  disposing  of  the 
wlurte,  united  with  the  necessary  criminal  in- 
tent, there  is  a  new  theft  as  to  the  particu- 
lar property  so  dealt  with.  The  state  may 
thai  select  for  prosecution  such  act  of  theft 
as  may  best  serve  the  ends  of  Justice.  In 
any  case  of  theft  there  must  be  some  act  of 
fraudulent  dealing  or  taking  or  Implied  tak- 
ing; L  e.  a  separation  or  disposition  of  par- 
tlcnlar  pn^rty,  by  moving,  controlUng,  con- 
cealliut  or  otherwise,  for  tlie  purpose  and 
with  the  Intent  of  depriving  the  owner  of  the 
same  against  his  wlU.  It  is  this  union  of  act 
and  Intent  in  respect  to  a  particular  thing 
In  the  actna!l  possession  of  the  thief,  as  well 
as  the  dlffo^nce  in  the  mode  of  obtaining 
possession,  that  distinguishes  such  theft 
from  the  very  similar  crime  of  embeszle- 
ment,  which  latter  ordinarily  Involves  an  ae> 
tnal  aud  final  disposition  of  the  property. 
The  prisoner  and  his  confederates,  therefore^ 
vken  they  carried  off  the  30  ingots  of  copper. 
w«rs  guilty  of  a  theft  of  the  wholes  notwith- 
standing they  were  also  guilty  of  a  theft  of 
each  pareel  at  the  time  It  was  first  taken 
tnm  its  owner.  Of  course,  they  could  not 
be  punished  both  for  the  separate  thefts  and 
tho  final  theft,  to  which  the  prior  one^  In 
a  way,  contributed;  but  the  option  as  to  the 
prosecudw  rested  with  the  state's  attorney, 
and  not  with  the  prisoner.  Fw  these  rea- 
sou,  I  think  there  Is  no  error  In  the  Judf- 
meot  of  the  superior  oonrt. 


(11  Hd.  D 

WILSON  ct  ai.  V.  StHON. 
(OtmA  oC  Appeals  of  Uaryland.  Mardi  22, 

1800.) 

mOHANICS'  UBN— REPEAL  OF  STATUTB-DI. 
PAJRINO  OBUQATION  Or  CONTRACT. 
A.  lien  for  materials  Is  obliterated  by  re- 
fsal  wtttKWt  any  saving  dans^  pending  salt  to 


enforce  It,  of  the  statute  providing  for  qpch  a 
lien,  there  being  no  vested  right  to  pnrane  the 
lien,  and  the  repealing  statute  not  impairiog 
the  obligation  of  a  contracL 

Appeal  from  drcnlt  court  of  Baltlmwe 
city;  Pere  U  Wickes,  Judge. 

"To  be  officially  reported." 

Proceeding  by  William  V.  Wilson,  Jr^  & 
Go.  against  Tobias  Simon  to  enforce  a  me- 
chanic's lien.  Decree  for  defendant,  and 
complainants  appeaL  AJOrmed. 

Argued  before  McSHERRY,  G.  and 
PAGSl  PBABGB,  BOTD.  FOWLEB,  BBIS- 
GOE,  SCHMnGEBB,  and  JONES,  JJ. 

Fieldar  a  BUna^uff  and  Wm.  T.  Donald- 
son, appellanta.  Charlea  J.  Bwapart* 
and  Paul  IL  Bunutt,  for  appeUa& 

PAOB,  J.  nUa  Is  a  procaedlng  In  equity- 
to  enforce  m  mechanic^  lloi  Air  materials 
famished  the  aiveUant  to  <me  Bobert  Y. 
Skykv,  a  contractor,  to  bond  four  houaea  for 
the  appellee  at  the  comer  at  Bond  street  and 
Falrmonnt  avenue^  In  the  cUtj  of  Baltimore 
The  notlee  required  by  the  elerentb  aeetloa 
of  artkto  68  of  tbe  Code  was  given  od  tba 
11th  day  of  December,  1898,  within  ao  days 
after  the  time  of  tbe  last  deliveiT,  on  the 
13th  of  October,  189&  On  the  18th  Febmary 
following  the  appellant  filed  bla  claim  In  the 
office  of  the  clerk  of  the  anperlor  conrt,  and 
on  the  same  day  began  theee  proceedings  t» 
enforce  the  lien.  While  this  suit  was  p"*^<«g, 
and  before  a  hearing  was  readied,  the  act  of 
1898  (chapter  wan  was  passed,  fay  wliiifh  aU 
the  sections  In  article  68  of  tbe  Code,  wlileh 
provide  for  a  lien  for  materials  fnrolabBd 
f<w  the  ooaatmctlon  of  buildings,  were  re- 
pealed, BO  far  as  the  same  were  appllcaUe 
to  Baltimore  tAty,  and  r&«nacted  an  aa  tn 
provide  only  for  liens  for  the  payment  of 
debts  eontraoted  Cor  worfe.  Tbo  elEect  of 
this  atatate  upon  the  case  at  bar  tbm  ibst 
matter  for  our  conalderatlon.  Ifnst  It  be 
construed  so  as  to  destroy  Uie  appellants 
lien?  and.  If  aOk  Is  It  lamlld  In  respect  to 
all  lima  existing  and  valid  at  the  date  of 
ita  passage  as  bdng  a  law  Impairing  the 
obligation  of  oontracta,  and  within  the  In- 
hibition of  the  constltaUon  of  the  United 
Stateo,  art  1.  1 10,  snbd.  1,  which  declarsa 
that  **no  BtiUa  shall  pass  any  law  bnpalrinc 
tiie  obUgatlfMi  <Mr  ocmtractB**?  Th«e  can  be 
no  asrtons  doubt  about  tiie  first  question. 
In  DashieU  t.  ICayor,  etc^  41  Hd.  622,  this 
court,  tdtlng  fnnu  Tlndale,  O.  J.,  said:  **11ie 
effect  of  repealing  a  statute  Is  to  oUttnafee 
It  as  cmnpletely  frmn  the  records  vt  partis^ 
ment  as  If  It  had  nevw  pnased,  and  It  must 
be  coosldwed  aa  a  law  that  never  eateted, 
txetpt  for  the  purpose  <tf  those  scttons  or 
suits  which  irere  crauneueed,  proseeotsd. 
and  eoncluded  while  It  was  aa  existing  law." 
And  m  Welsklttle  v.  State,  08  lid.  ISS: 
"Where  a  revising  statute,  or  one  oiactid 
for  another,  omits  proTlsloos  oontalned  la 
the  original  act,  tbe  parts  omitted  cannot  be 
kept  ha  force  by  constmetlon.  but  are  a>- 
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nnUed."  In  the  act  of  1896  there  are  no 
saving  clauses  In  faror  of  Ueni  for  materiaJs 
then  existing,  and  all  the  prorislons  alloir- 
ing  sncta  Hens  are  entlrel7  omitted.  All  such 
Hens,  therefore,  are  obliterated  from  the 
laws  of  the  state  as  completely  afl  If  they 
had  DOTer  existed,  except  for  the  purpose  of 
salts  "which  were  commenced,  prosecuted, 
and  concluded  while  It  was  existing  law." 

As  to  the  second  question  there  is  more 
difficulty.  The  contention  of  the  appellant 
Is  that  at  the  time  the  act  of  1803  was 
passed  he  had  a  legal  vested  right  to  pursue 
his  Hen  against  the  buildings  for  which  the 
materials  were  furnished,  and  that  it  was 
not  within  the  power  of  the  state  to  deprlTe 
him  of  that  right.  The  decisions  thronghont 
the  country  are  rery  conflicting. '  In  some 
of  the  states  It  has  been  held  that  a  mechan- 
ic's lien  Is  a  vested  right,  of  which  the  lienor 
cannot  be  devested  by  repealing  the  statute 
under  which  the  right  accrued,  while  In  oth- 
er states  It  Is  regarded  merely  as  an  extraor- 
dinary remedy,  which  can  be  changed  from 
time  to  time  or  discontinued,  according  to 
the  will  of  the  legislature.  The  former  view 
has  been  maintained  by  the  appellate  courts 
In  the  following  states,  viz.:  Minnesota,  Tell 
V.  Woodruff,  45  BUnn.  10,  47  N.  W.  262;  Wis- 
consin, Streubel  v.  Ballroad  Ck>.,  12  Wis.  71; 
North  Carolina,  Warren  r.  Woodward,  70 
N.  0.  882;  Kansas,  Weaver  v.  Sells,  10  Kan. 
619;  Texas,  Blanton  v.  Langston,  60  Tex. 
149;  Indiana,  Goodbub  v.  Hornung's  Estate, 
127  Ind.  181,  26  N.  B.  770;  and  Oregon.  The 
Gazelle  v.  Lake,  1  Or.  120.  The  reasoning 
upon  which  these  decisions  rest  seems  to  be 
that  It  must  be  presumed  that  at  the  time  of 
the  agreement  the  parties  had  in  view  the 
remedies  then  existing  for  the  enforcement 
of  the  contract;  that  those  remedies,  there- 
fore, became  a  part  of  the  obligation;  and 
to  take  them  away  would  be  a  violation  of 
fbB  contract,  and  Impair  its  obligations. 
There  are  some  difficulties  in  applying  this 
reasoning  to  the  case  we  are  now  dealing 
with.  In  Sodlnl  v.  Winter,  82  Hd.  133.  this 
court  said:  "This  peculiar  Hen  does  not  orig- 
inate la  contract  It  Is  purely  a  creature  of 
positive  statutory  enactment,  to  be-  main- 
tained and  enforced  to  the  extent  and  In  the 
mode  which  the  statute  prescribes,"— ani|  In 
a  later  case  (Wehr  v.  Shryock,  65  Hd.  836) 
this  doctrine  was  a^med.  Nor  Is  It  an  ex- 
act statement  of  the  law  that  a  party,  as  an 
Incident  of  his  agreement,  has  a  right  to  aU 
the  remedies  for  the  enforcement  of  the  con- 
tru:t  In  force  at  the  time  it  was  entered  Into. 
A  inrty  has  no  right  to  a  particular  remedy. 
The  state  is  no  party  to  the  contract,  and  is 
bound  only  to  afford  adequate  process  for 
the  enfwcement  of  rights.  "Thus,  a  law 
abolishing  distress  for  rent  has  been  sus- 
tained as  applicable  to  leases  In  force  at  Its 
passage;  and  It  was  also  held  that  an  ex- 
press stipulation  In  the  lease  that  the  lessor 
should  have  this  remedy  would  not  prevent 
tb*  leglalatnre  from  abollshUig  It,  becaoaa 


this  was  a  subject  concerning  which  It  was 
not  competent  for  the  parties  to  contract  In 
snch  manner  as  to  bind  the  hands  of  the 
state."  Gooley,  Const  Llm.  •288;  Conkey 
T.  Hart  14  N.  T.  22;  Sturgea  v.  Crownln- 
shleld,  4  Wheat  200.  4  L.  Ed.  529;  WIHIar 
V.  Association,  46  Md.  680.  In  the  case  last 
cited,  the  coort  said,  where  the  right  of  ac- 
tion "springs  from  contract  or  from  the  prin- 
ciples of  the  commtm  law.  It  Is  ilot  compe- 
tent for  the  legislature  to  aboUsh  it"  Page 
560.  In  the  leading  case  of  Bronson  v,  Kln- 
rie,  1  How.  816,  816,  11  L.  Bd.  143,  the  court 
said  that  "undoubtedly  a  state  may  regulate 
at  pleasure  the  modes  of  proceedings  in  Its 
courts."  "And  although  the  new  remedy 
may  be  deemed  less  ctrnvenlent  Uian  the  old 
one,  and  may  in  some  degree  rendw  the  re- 
covery of  debts  more  tardy  and  difficult  y«t 
it  will  not  follow  that  the  law  is  unconsti- 
tutional. Whatever  belongs  to  the  remedy 
may  be  altered  according  to  the  wiU  of  the 
state,  provided  the  alteration  does  not  Im- 
pair the  obligation  of  the  contract  But  If 
that  effect  Is  produced,  It  Is  immaterial 
whether  It  Is  done  by  acting  on  the  remedy 
or  directly  on  the  contract  itself."  See, 
also.  State  v.  Jones,  21  Md.  437;  McCracken 
V.  Hayward,  2  How.  613,  11  L.  Ed.  897. 

The  contract  under  which  the  appellant 
parted  with  his  property  gave  him  (aside  from 
the  statute)  no  right  to  look  to  the  building. 
The  owner  was  not  a  party  to  it  and  came 
under  no  personal  obligation  to  pay  him.  His 
right  to  a  Hen'  on  the  buildings  was  not  a 
right  whldi  sprang  either  from  the  obligation 
or  from  any  of  the  principles  or  practices  of 
the  common  law.  It  was  an  extraordinary 
remedy,— the  creature  of  "positive  statutory 
enactment"  When  It  had  been  discontinued 
by  the  passage  of  the  act  of  1808,  aU  the  con- 
tractual and  common-law  rights  of  the  par- 
ties remained.  The  appellant's  right  to  bring 
his  action,  secure  Judgment  and  execution, 
and  make  sale  of  Baylor's  property  remained 
unimpaired.  In  Stocking  v.  Hunt,  8  Denli^ 
276,  when  a  lease  was  made  tiiere  was  a  law 
conferring  upon  landlords  the  right  to  claim 
rent  out  of  the  [M'oceeds  of  property  seized  on 
execution  on  the  demised  premlsea  Subse- 
quently, during  the  pendency  of  the  lease  and 
after  two  quarters  of  rent  had  become  pay- 
able, the  act  was  repealed.  It  was  contended 
that  the  repealing  act,  because  It  took  away 
the  landlord's  preference,  operated  to  Impair 
the  obligation  of  the  contract  and  was  there- 
fore invalid.  Bnt  the  court  held  that  the  re- 
pealing statute  "did  not  Impair  the  obUga- 
tlon  to  pay  rent,  nor  In  fbb  sHghtest  degree 
interfere  with  it  He  might  stlU  be  sued,  and 
his  entire  property  was  aa  much  subject  to 
execution  and  sale  for  the  payment  of  this 
rent  since  the  repealing  act  aa  befm."  That 
"the  legislature  was  fully  competent  to  pass 
th6  statute."  That  "It  did  not  tooeh  the  ob- 
ligation of  the  contract"  and  that  "the  legis- 
lature only  said  that  this  extraordinary  rem- 
edy, glTlng  a  pr^erenca  to  a  landlonl  »ver 
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an  exeentlon  credMw,  wu  nnTouoaable,  and 
should  be  dlBContlnued.**  The  case  of  WUUar 
T.  ABSodaUoa,  whliA  was  relied  upoa  at  the 
bearing  to  sui^rt  the  aroellant^  case,  la  In 
line  vltb  vhat  has  Just  been  said.  The  aj^ 
pdlant  had  paid  a  mortgage  debt  whldi  In- 
cluded uaiT>  Subsequently  he  Ivongbt  an 
action  of  aasnmpslt  to  recover  the  excess  of 
legal  Interest  White  the  suit  was  pending 
the  leglBlature  paased  an  act  whltA  iwovlded 
that  no  action  tor  usury  should  be  broogfat 
whuk  the  evidence  of  Indebtedness  had  been 
settled  tw,  nnless-there  had  been  a  renewal. 
In  wtaole  or  In  part,  oC  the  wiglnal  Indebted- 
ness. The  questloQ  arose  whether  tbia  act 
by  taking  away  the  right  to  recover  the  ex- 
cess of  legal  Interest  previously  enjoyed  by 
the  party,  did  not  Impair  the  oUlgatlon  of 
tlw  contract  It  van  coitaided  by  the  ap- 
pellee that  the  daim  of  the  plaintiff  was  t<yr 
the  fMfefture  or  pmally  imposed  by  the  Code, 
wbldi  It  was  In  the  power  of  the  l^slatnre 
at  any  time  to  alter  or  repeal  The  court  said 
the  pn^dtlon  was  correct  it  that  was  the 
nature  of  the  demand,  f  «■  the  reason  that, 
soch  a  claim  **not  resting  upon  or  growing 
ont  of  contract  but  based  ezctaslvely  upon 
the  statute,"  It  was  within  the  power  of  the 
legislature  at  any  time  to  atter  or  repeal  the 
statute,  "and  the  right  to  recover  the  for- 
fdtnre  is  thereby  destroyed,  although  It  may 
-  have  been  incurred  before  the  statute  impos- 
ing It  had  been  repealed."  It  was  h^d,  how- 
ever, that  such  was  not  the  nature  of  the  de- 
mand, but  that  it  was  one  where  the  "im- 
plied assnmpadt  arises  at  the  common  law," 
and  was  therefore  protected  by  the  constitu- 
tional proTlsion.  We  are  of  opinion,  there- 
fore, on  principle,  that  the  effect  of  the  re- 
pealing statute  was  not  to  impair  any  of  the 
obligations  of  the  appellantfs  contract,  though 
It  took  from  him  the  Hen  theretofore  given 
Um;  and  that  tlie  right  to  a  mechanlc^a  lien 
for  materials  furnished  under  the  law  of  this 
state  iM  not  a  vested  right  but  an  extraordi- 
nary remedy  only,  which  the  state  may  dis- 
continue at  pleasure.  These  Tlews~ln  accord, 
we  think,  with  sound  reasoning— are  support- 
ed by  decisions  of  the  appellate  conrta  In  many 
statea  We  need  not  review  them,  for  It  may 
be  said  they  all  rest  upon  the  theory  that  the 
Uen-  given  by  statutes  similar  to  the  mechan- 
ic's Uen  law  of  this  state  Is  a  remedy  only, 
and.  constitutes  no  obligations  upon  the  own- 
er of  the  buildings  for  which  materials  were 
famished,  except  to  the  extent  prescribed  by 
statute.  Hanes  v.  Wad^,  73  Mich.  178,  41 
N.  W.  222;  Bangor  v.  Godlng,  39  Me.  73^  Tem- 
pletou  V.  Home,  82  111.  481;  Woodbury  t. 
Orlmes,  1  Oolo.  100;  Railroad  Go.  v.  Ah  Kow, 
2  Wash.  T.  86,  S  I^c.  188;  Bvans  v.  Mont- 
gomery, 4  Watts  &  8.  218.  See,  also,  Frost 
V.  Illsley,  64  Me.  S46;  Gray  v.  OarletMi,  85 
Me.  481;  Watson  v.  Railroad  Co.,  47  N.  T. 
162;  Bank  v.  Williams,  38  Fla.  305,  20  South. 
981;  Hall  v.  Bunte,  20  Ind.  304;  Pennlman's 
Case,  103  U.  S.  714,  720,  26  L.  Bd.  602.  In 
MuHn  T.  Hewitt,  44  Ala.  418»  the  eourt  aald: 


'*A  Uen  given  by  legf^tlon  may  be  taken 
away  without  In  any  wise  Into^erlng  with 
mr  Impairing  the  obligation  of  oontncts.** 
Copehmd  v.  Kehoe,  67  Ala.  097.  But  aee 
Power  Ckx  v.  Hanby  (Ala.)  IS  Sontb.  343.  It 
follows  from  what  has  been  said  that  the 
decree  must  be  afflrmed.  Decree  affirmed. 


<9»  Md.  my 

CONNER  et  sL  v.  GBOH  et  aL 
(Court  of  Appeals  of  Harylsnd.  Feb.  15.  1900.) 

CONTRACTft—RBPORHATION— rRAtID  —  PROOF 
OP  BQUITT— JURISDICTION— DBCRBB  —  RIGHT 
OF  APPEAL— INJUNCTION— ADBQUATS  BXM- 
BDT  AT  LAW— DISSOLUTION- BOND  FOB  DAM- 
AG  28— EQUITABLE  DEFENSES. 

1.  Under  Code,  art.  0,  |  25,  aatborlzlng  an 
appeal  from  an  order  determtnlDg  a  question 
of  right,  and  directing  the  statement  of  an  >c- 
cooDt  on  such  determioatlon,  a  decree  that  a 
contAct  of  sale  did  not  set  out  the  agreement 
of  the  parties,  and  tiiat  the  vendees  were  enti- 
tled to  emain  credits,  and  referring  the  pro- 
ceedings for  the  Btatemmt  of  an  account,  waa 
appealable. 

2.  Under  Code,  art  6,  |  25,  allowing  appeals 
from  an  order  denying  the  dissolution  of  an  in- 
junction, a  decree,  the  direct  effect  of  which 

was  to  continue  the  injuocdon,  tboogh  it  did 
not  do  so  in  terms,  amounted  to  a  decree  re- 
fusing to  dissolve  the  Injunction,  and  was  ther^ 
fore  appealable. 

5.  In  an  action  against  vendees  of  goods  for 
a  balance  due,  tbey  pleaded  non  est  factum,  and 
that  the  sale  waa  procured  by  the  reudor's 
fraud,  and  filed  a  bill  for  cancellation  and  ref- 
ormation of  the  contract,  and  an  inlvnction 
restrainlog  the  suit  at  law.  Btid,  that  the  bill 
waa  not  subject  to  objection  on  the  ground  that 
the  vendees  had  an  adequate  remedy  at  law, 
under  Oode,  art  75,  i  83,  allowing  eqnitable  de- 
fensee  in  actions  at  law,  since,  if  the  vendees 
had  pleaded  their  defense  at  law,  the  court  in 
that  action  could  not  have  canceled  or  reformed 
the  contract  for  fraud. 

4.  Where  sellers  In  an  action  to  reform  a 
contract  of  sale  foiled  to  give  a  bond,  or  naake 
the  showing  that  they  had  property  from  which 
damages  could  be  made,  as  required  by  Code, 
art  16,  f  60,  the  conrt  properly  refused  to  deny 
the  isBuanee  of  an  injoncbon  to  restrain  a  aoit 
for  the  price  on  the  ground  that  the  buyers  had 
an  adequate  remedy  at  law. 

'5.  In  an'  action  to  cancel  or  reform  a  written 
agreement  evidence  contradicting  or  varying 
ssch  Instriimeat  is  a^isatU*. 

6.  A  mere  preponderance  of  evidenee  In  tevcw 
of  plaintiEE  in  an  action  to  cancel  a  contract 
for  fraud  is  not  sufficient 

7.  A  written  contract  cannot  lie  reformed  for 
mistake  walmt  the  mistake  Is  proven  to  have 
been  mutual. 

8.  A  contract  required  complainants  to  pay 
$5,750  for  a  stock  of  goods,  which  sum,  com- 
plainants contended,  waa  a  mere  estimate  et  the 
result  of  their  contract  to  pay  two-tliirda  of  the 
value  of  the  stock  as  shown  hy  an  iDventory. 
The  contract  was  drawn  by  an  attorney,  and 
read  over  to  all  the  parties;  and  the  attorney 
testified  that  he  drew  It  according  to  inatrne- 
tions,  and  remmhered  that  defendant  stated 
that  he  was  sure  the  stock  would  inventory 
$9,000.  Defendant  testified  that  the  contract 
stated  the  agreement  as  he  understood  It  Pri- 
or to  the  contract  cwnplunants  offered  a  tump 
sum  for  the  stock,  and  one  of  them  stated  after 
the  sale  that  they  had  purchased  It  at  a  lump 
sum,  and  requested  the  opinion  of  a  witness  as 
to  the  value  of  the  atock.  After  the  hiventorr 
was  completed,  complainants  paid  #1,500.  and 
thereafter,  on  a  request  for  the  balance,  stated 
that  there  was  no  reason  why  it  ahoold  not  bt 
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paid  within  a  few  dtya.  BM,  that  th«  ert- 
deuce  WHS  losnfilcleDt  to  w&mitt  a  reformation 
<tt  the  contrafit  on  the  sronnd  of  miatafce. 

Appeal  from  dieolt  coort,  WuUagtui 
ooiinty;  Bdwaxd  Btak*^  Jndgew  • 

"Tto  be  offldallr  nportod." 

Suit  Grob,  Doub  A  Go.  agaliMt  Aihl^ 
P.  CDnneF  and  taaOm,  From  a  decree  In 
ftTor  oC  eemplalnaalir  deCendente  an>eal. 
Berened. 

Argued  before  If  cSHBBBT.  O.  2^  and 
PAOB,  FOWLBB,  PBAROB,  BOTD»  JOMBS, 
BRISCOBl,  and  SCHMUCKBB,  33. 

Alexander  NeUl  and  J.  A.  Maion,  for  ap- 
pellants. J.  C.  Lane,  D.  W.  Donb.  and  A.  A. 
Donb,  for  appeUeea 

PBABCB,  J.  The  bill  In  this  case  was 
filed  by  the  appellees  against  the  appellants 
In  the  clrcnlt  court  for  Washington  connty. 
Id  equity,  to  cancel  and  reform  a  certain  writ- 
ten contract  between  the  appellees  and  Ash- 
by  P.  Conner  for  the  purchase  by  the  appel- 
lees of  a  hardware  store  and  the  good  will 
of  the  business,  and  also  to  restrain  Conner 
and  the  People's  National  Bank  of  Hagers- 
town,  to  which  he  had  assl^ed  his  interest 
In  the  contract,  from  tibe  further  prosecution 
of  an  action  at  law  instituted  In  said  circuit 
court  by  Conner,  for  the  use  of  the  bank,  up- 
on the  same  contract  Answers  were  filed 
and  testimony  taken,  and  an  opinion  was  ren- 
dered that  the  plaintiffs  were  entitled  to  the 
relief  prayed,  and  saying:  "A  decree  can  be 
framed  directing  the  payment  of  the  residue 
of  the  purchase  money,  less  the  proper 
amount  to  be  credited  to  the  plaintiffs  as 
compensation  for  damages  suffered  from  the 
representations  of  the  vendor.  Such  a  decree 
I  am  ready  to  sign  In  this  case."  Thereupon 
a  decree  was  passed  directing  "that  the  pa- 
pers and  proceedings  In  the  cause  be,  and 
they  are  hereby,  referred  to  the  auditor  to 
state  an  account  of  the  Indebtedness  due  from 
the  plaintiffs  to  the  defendants  on  the  pur- 
chase of  the  stock  of  goods.  In  accordance 
with  the  opinion  of  the  court,"  aifd  from  that 
decree  this  appeal  was  taken. 

We  will  first  dispose  of  the  motlrai  to  dis- 
miss the  appeal,  which  la  based  upon  the  con- 
tmtlon  that  It  Is  merely  an  Interlocutory  or^ 
der,  and  determines  no  question  of  right  be- 
tween the  parties.  We  think  It  is  clear,  bow- 
ever,  that  the  decree  does  detenulue  that  the 
contract  did  not  truly  set  out  the  agreement 
between  the  parties,  and  that  the  plaintiffs 
were  entitled  to  a-  credit  of  83%  per  cent  up- 
on the  inventoried  value  of  the  stock  of 
goods,  and  were  not  bound  by  the  contract  to 
pay  the  spedfflc  stun  named  therein  as  the 
oonsldwatlon.  This  was  the  essence  of  the 
question  of  right  Involved,  and  the  reference 
to  the  andltor  Is  merely  to  enable  the  court 
to  measure  the  credit  to  be  allowed.  Resort 
to  the  opinion  la  not  necessary  to  sustain  this 
conclusion.  It  is  apparent  upon  the  face  of 
the  decree,  and  In  such  case  an  appeal  lies, 
nnder  Code,  art  6,  I  20.  Horeoveit  while 
46  A.-6S 


Hie  decxee  does  not  In  my  terms  oootf&ue 
the  Injunction  which  had  been  granted,  the 
case  was  beard  on  motion  to  dissolTSt  and 
the  purpose  and  the  direct  effect  of  the  de- 
cree an  to  eoDtlnne  Cbe  Inlnnctlon.  and  are 
In  fact  a  refusal  to  dissolve.  Oertilnly,  in 
tbe  presoit  ststns  of  this  case,  the  defad- 
ants  cannot  ^osecnte  the  action  at  law.  Tbe 
onfy  remedy  opoo  for  the  securing  of  ttiat 
rii^t  Is  the  appeal  which  has  been  taken, 
and  the  Code  expressly  allows  an  appeal  from 
an  tader  granting  an  Injunction,  or  refusing 
to  dlsscrive  oneu  The  motion  to  dlsadu  must 
therefore  be  ovornled. 

Tbe  agreement  which  It  Is  sought  to  cancel 
and  reform  Is  a  brief  sealed  Instrument,  as 
follows:  "This  agreement;  made  this  Slat 
day  of  Decemba,  A.  0. 1897.  by  and  between 
Ashby  P.  Conner,  of  Hagerstown,  Maryland, 
and  John  C.  F.  Groh,  Frank  L.  Doub,  and  D. 
Webster  Oroh.  of  Washington  county,  Mary* 
bud,  wltnesseth.  that  the  said  Ashby  P.  Con- 
ner does  hereby  agree  to  sell,  and  does  sell, 
unto  John  O.  F.  Qroh,  Prank  L.  Doub,  and 
D.  Webster  Oroh,  alt  bis  hardware  store,  situ- 
ate on  West  Washington  street  in  Hagov* 
town,  Maryland,  together  with  all  fixtures 
and  good  will  connected  with  said  business 
(except  iron  safe,  sMgh,  bicycle,  team,  and 
all  plumbing  materials  and  supplies),  at  and 
for  the  sum  of  9B,70O,  to  be  paid  in  cash  on 
or  before  January  Ifith,  1806.  Possession  to 
be  given  January  1st  189&  All  Insurance 
[Killclee  to  be  transferred  to  the  purchasers 
without  extra  compensation,  and  lease  of 
storeroom  to  April  Ist  188D,  at  9500  rental 
per  year.  The  said  Conner  to  transfer  the 
said  stock  of  ^x>d8  free  and  clear  of  all 
claims  end  Hens.  Witness  our  hands  and 
seals.  Ashby  P.  Conner.  [Seal.]  John  0.  F. 
Groh.  [Seal.]  Frank  L.  Doub.  [Seal.]  D. 
Webster  Grab.  [Seal.]"  The  blU  alleges 
that  the  plaintiffs  were  Induced  to  enter  Into 
this  agreement  by  the  fraudulent  representa- 
tions of  Conner,  and  that,  as  written.  It  does 
not  truly  r^resent  the  agreement  of  tbe  [tar- 
ties;  that  Conner  represented,  as  an  induce- 
ment to  the  purchase,  that  the  stock  of  goods 
would  Inventory  at  cost  price  between  |0,00D 
and  910,000,  and  that  the  agreement  of  pur- 
chase was  that  one-third  of  the  Inventoried 
value  was  to  be  deducted  therefrom,  and  the 
balance  was  to  be  the  price  paid;  that  the 
sum  of  95,750  mentioned  In  tbe  contract  rep- 
resented the  inventoried  value  as  asserted  by 
Conner,  after  deducting  one-tblrd  therefrom, 
and  also  9200,  to  cover  sales  made  between 
tbe  date  of  the  offer  of  purchase  and  the  ex- 
ecution of  the  written  agreement  but  that  an 
inventory  taken  Immediately  after  entering 
Into  possession  showed  only  a  total  value  of 
95,345.06,  and  that  they  bad  paid  $1,500  on 
the  contract  before  completion  of  the  inven- 
tory and  discovery  of  the  fraud;  and  that  a 
suit  at  law  bad  been  brought  upon  the  con- 
tract by  Conner,  for  the  use  of  the  bank,  to 
recover  the  balance  due  thereon  npon  lts  face. 
Tbe  relief  prayed  was  for  the  eaacellatlon 
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and  Rfomutton  of  thm  contract,  (ot  an  tn- 
JnncQon  to  restmln  die  piosecatlon  of  tbe 
Bnlt  at  law,  and  for  mcta  farther  relief  as  the 
case  sboQld  require. 

It  la  contended  loj  the  appellanta  that  the 
anpeUees  had  a  fall,  complete  and  adequate 
remedy  at  law,  bj  a  plea  "for  defense  upon 
equitable  groands,"  under  section  88,  art.  7S, 
of  tbe  Code,  t^^  means  (tf  which  they  could 
Aow  fraud.  If  It  existed,  and  recoiq>  the  dam- 
ages  shown  to  have  resiilted  tbmfrom;  and, 
though  conceding  that  courts  of  equl^  and 
law  have  ctmeunent  jurisdiction  In  cases  of 
ftand,  yet,  as  tbe  court  of  law  In  this  case 
first  assnmed  jurisdiction,  It  should  be  allowed 
to  retain  It,  and  the  bin  shonid  therefore  be 
dismissed.  But  without  ezpresstog  any  opin- 
ion upon  this  question,  we  may  Inquire  whetdi- 
er  soch  plea  is  available  In  the  suit  at  law  In 
the  present  case.  It  appears  from  llie  record 
that  before  ISie  blU  was  filed  the  appellees 
had  pleaded  to  the  suit  at  taw  (1)  that  the 
alleged  deed  was  not  their  deed;  (2)  that  It 
was  procored  by  the.fraud  of  Conner.  These 
pleas  were  i^ded  as  a  conunon-Iaw  defense 
to  an  action  on  a  contract  under  seal.  There 
was  no  plea  for  defesise  im  equitable  ^nnnds. 
In  Zlhhnan  t.  Glass  Co.,  74  Ud.  808,  22  AtL 
271,  which  was  also  an  actltm  for  breach  of  a 
contract  imder  seal  a  plea  was  filed  which 
sought  to  vary  and  contradict  the  express 
terms  of  the  sealed  contract  Itself  by  verbal 
proof,  and  1^  an  alleged  verbal  agreement 
made  btfore  the  contract  sued  on  was  ex- 
ecuted. To  tbis  plea  there  was  a  demurrer, 
irtilch  this  court  held  was  correctly  sustained, 
but  declined  to  eipraH  any  opinion  as  to  the 
effect  of  the  plea  If  It  bad  been  pleaded  as  a 
defense  on  equitable  grounds;  that  question 
not  having  been  argued  by  counsel  for  the 
an>ellant  Here,  however,  that  question  has 
been  argued  and  onuddered,  and  it  Is  proper 
we  -should  decide  It  Courts  of  law  have  con- 
current jurisdiction  with  courts  of  equity  over 
questions  of  fraud  and  misrepresentation,  but 
have  no  power  to  refom  contracts  alleged  to 
have  been  procured  by  taaaA.  Refining  Co. 
V.  OampbeU  &  ZeU  Co.,  88  Md.  66,  S7,  34 
AtL  8W.  But  a  cause  of  action  which  Is 
under  seat  when  Impeached  at  law  on  the 
ground  of  fraud,  must  be  set  aside  In  toto, 
or  sustained  as  It  stands,  for  sucb  Judgment 
upon  that  very  cratract  as  the  ptoot  may  re- 
quire; Groft  V.  Hanset  88  '3SA.  169.  In 
dealing  with  contracts  under  seat  evw  where 
questions  of  fraud  In  procurement  are  In* 
Totved,  all  questions  of  ideadlng  and  evidence 
must  be  determined  by  reference  to  tbe  cm- 
tract  as  presented  to  tbe  court  not  as  It  may 
be  contended  It  should  have  been  written. 
Bvidence  not  admissible  nnder  a  plea  made 
aa  a  common-law  defense  wonld  not  become 
admissible  merely  by  making  the  same  plea 
fOr  defense  upon  equitable  groands,  because 
as  tbB  eoort  of  law  Is  without  jurisdiction  to 
cancel  or  reform  a  contract,  It  Is  unreasonable, 
If  not  impossible,  to  soMMse  that  the  legisla- 
ture In  pecmlttliig  ideas  In  suits  at  law  for 


defense  <m  equitable  grounds.  Attended  (hat 
the  power  of  cancellation  or  reformation 
shonid  be  the  result  of  the  mere  operation 
of  a  plea.  A  con^deratlon  of  the  nairow  and 
rigid  lines  within  which  conrts  of  law  are 
confined  In  renderbig  jndgmoita,  and  of  tbe 
Hberal  and  elastic  powers  conceded  to  courts 
of  equity  In  molding  and  enfordng  their  de- 
crees, forbids  that  we  should  give  to  section 
SB  of  artide  TO  the  effect  which  would  neces- 
sarily result  from  upholding  the  contrition 
of  the  aroellants  In  this  regard.  In  Taylor 
V.  States  73  Hd.  222.  2D  Atl.  914>  11  L.  B.  A. 
8^  Kliere  section  88  of  arthde  76  waa  xaHex 
consldotition,  the  present  chief  justice, 'Spr- 
ing for  the  court  said.  *rniat  statute  was  de* 
B^ed  to  prevent  drculty  of  acti<ms  In  many 
instances;  and  to  allow  numerous  d^nses  at 
law  which  before  Its  passage  could  only  have 
been  availed  of  in  equity,  but  was  never  In- 
tended to  destroy  the  distinctions  which  ex- 
ist between  the  jurisdiction  of  a  court  of  law 
and  a  court  of  equity."  If  we  ahoold  now 
bold  that  this  statute  has  so  enlarged  the 
jurisdiction  of  courts  of  law  as  to  confer 
upon  them  the  power  of  canceling  and  re- 
forming contracts,  we  should  destroy,  by  con- 
struction, one  of  Vie  fundamental  distinctions 
between  tbe  jurisdiction  of  law  and  equity, 
and  this  we  are  not  prepared  to  do.  M«e- 
over.  secticKi  68,  art  16>  of  tiie  Code  ^ct  of 
X8SS),  provides  that  no  court  shall  refuse  to 
Issue  a  mandamoB  or  injunction  on  the  mexe 
ground  that  tbe  party-  asking  the  same  has 
an  adequate  r«nedy  In  damages,  unless  the 
party  against  whom  tbe  same  is  asked  shall 
satisfy  the  court  he  has  property  from  whldi 
the  damages  can  be  made,  or  shall  give  bond 
with  security  to  answer  all  damages  and 
costs  adjudged  by  any  court  of  competent 
jurisdiction.  That  act  was  nndw  considera- 
tion in  Bank  V.  Shafer,  87  Ud.  54.  80  AtL 
820,  where  the  effort  waa  to  enjoin  the  de- 
fendant from  assigning  a  sum  of  money  due 
her  fnnn  certain  trustees  In  Insolvency,  and  to 
require  these  trustees  to  pay  the  same  to  the 
plaintiff  In  lllschatge  of  a  debt  due  it  by  the 
defendant  tm  the  ground  that  the  detfendaut 
was  faiBolvent  and  that  tbe  phdntlff  would 
not  be  protected  by  a  judgment  <a  Its  dalm. 
The  court  affirmed  the  decree  refusing  flie  In- 
junction; saying  the  act  was  not  intended  to 
authorise  a  mandatory  injunction  to  require 
tiie  payment  ot  a  debt  but  was  Intended  to 
reach  the  class  of  cases  in  which  injunction 
or  mandamus  had  been  hitherto  refnaed  be- 
cause the  plalntifr  could  be  comi^enaated  in 
damages  in  suits  at  law,  and  that  "it  has  re- 
lation  to  cases  where  damagea.  aa  oontradia- 
tlngulshed  from  debt  are  Involved.** 

Upon  both  grounds  stated  above,  we  tidnk 
tbe  learned  judge  below  was  rl^^t  In  sostain- 
taig  tbe  jurisdiction  of  equity.  But  vpon  a 
careful  contid«atI(m  of  the  teatlmony.  we 
are  unable  to  agree  with  tite  condnriim  reach* 
ed  by' the  court  igxm  the  merits. 

A  very  large  numbor  of  exceptlMia  mn 
taken  by  tbe  ajwellanta  to  the  admlsstWllty  <rf 
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teattiooaj,  diieflj  oa  O*  gEonad  that  It  wu 

offered  to  contradict  and  vary  tto  written 
agreemmt;  bat  a»  tbiM  proceedliv  to  can- 
cel and  refottn  tbe  contract,  and  not  to  en- 
force It  all  Bocli  testimony  1>  dearly  admla- 
dble.  it  not  .otherwise  opm  to  objection,  and. 
In  the  Tlew  lAIch  we  take  ot  the  wbaie  caae, 
it  will  be  mmecowary  to  consider  any  of  tha 
ezcqiitloiis.  Nor  shall  we  pause  to  inquire 
wfaetba  ttia  alleged  misrepresentation,  if 
mad^  was  In  respect  of  an  asoertainable  fiict, 
as  to  which  an  action  wlU  lie,  where  tbe  sit 
nation  Is  not  tbe  reaolt  of  one^s  own  Inatten- 
tion and  carelesiness,  wbldi  te  no  more  re- 
Itered  against  In  equity  than  at  law,  or  in 
respect  of  a  mere  matter  of  opinion,  not  snf- 
fiel«it  to  siqiport  an  action.  The  authorltleB 
are  not  entlrdy  (dear  and  consistent  npon  this 
qoestiOD,  and  the  task  Is  not  always  easy,  to 
draw  a  satisfactiHT  line  of  demarkatlon. 
Bnt  we  do  not  feel  called  npon  to  attonpt  the 
task  In  this  case.  iAme,  If  we  shonld  con- 
cede to  tbe  testimony  of  the  appdlees  all  tbe 
force  ^Ich  can  be  dalmed  for  it,  tbe  con- 
flict of  testimony  iqion  the  whole  case  is  too 
great  to  Justify  tiie  exercise  of  the  eztraor> 
dlnary  power  of  cancelation,  confided  alone 
to  courts  of  equity.  To  justify  tlie  exertion 
of  ais  poww,  the  fraud  must  be  made  clearly 
to  appear,  and  tbe  proof  must  be  conTlncing, 
not  merely  preponderating.  2  Beatdi,  Cbnt. 
II  1768.  ITU.  In  Ranstead  t.  Allen,  8B  Md. 
ISe^  87  Atl.  17,  it  is  said;  "It  Is  an  exercise 
of  power  fraught  with  much  danger,  unless 
guarded  wltti  an  erer^Eealoos  care  to  see  that 
there  is  no  uncertainty  about  the  e^ence 
relied  on.  This  court  has  in  serersl  cases 
adopted  the  language  of  tbe  supreme  court 
of  the  United  States  fen  tbe  case  of  De^ 
lalne  Co.  t.  James,  04  U.  S.  2Q7,  2«  L.  Bd. 
112.  on  tbis  subject,  that  csnceling  an  «- 
eented  contra'ct  Is  an  exertion  ol  the  most 
extraordinary  power  of  a  court  of  equity. 
The  power  ought  not  to  be  exercised  except 
In  a  clear  case,  and  nerer  for  alleged  fraud, 
unless  the  fraud  Is  made  dearly  to  appear; 
nerer  for  alleged  false  r^vesentatlons,  unless 
ttieir  falsity  Is  certainly  prored,  and  unless 
tbe  complainant  bas  been  injured  thereby.'  ** 
The  vital  qaestioa  In  this  case,  upon  which 
the  dedslon  must  depend,  Is  whether  the  sale 
was  made  if  biTentory  to  be  taken,  subject 
to  a  discount  of  88%  par  coit  C(S,7B0  bdng  a 
mere  estimate  ot  the  result  of  this  operation), 
or  (M  a  lump  sum  of  85.760;  without  regard 
to  KBS  taveatorr.  The  wrlttm  cmtract  Is 
nneqnlTOcally  for  a  hunp  sum,  with  no  re- 
quirement or  Bi^cgestlon  of  an  Inventory;  and 
tbe  proposition  of  the  a^idlees  Is  to  write  into 
that  contract  a  proviso,  alleged  to  have  been 
fraudulently  Multted,  which  not  merely  modi- 
Ses,  but  radically  ebangest  the  character  of 
tbe  contract  This  requires,  ss  we  have  said, 
not  merely  xsepondeirating,  but  convlndng, 
inoof;  and,  in  our  search  tor  Ibis  proof,  we 
have  ffgawHn»a  ^le  vdnmhions  testimony  with 
patient  care.  The  contract  was  drawn  by  an 
experienced  attorney,  the  brother  of  one  of  the 


appdleea.  In  the  preaoiee  of  two  of  Uie  appd- 
lees  and  of  Conner.  It  was  read  over  to  all  tbe 
parties  by  tbe  attaoney,  and  again  read  over 
by  the  two  appellees  present  neither  of  whom 
objei^  to  the  omission  of  the  provision  wUcb 
It  is  now  soQgfat  to  Insert  thon^  they  testify 
they  knew  the  contract  was  not  properly 
drawn,  and  that  the  provision  without  which 
they  would  not  have  purchased  was  omitted. 
The  attwn^  baa  testified  with  entire  frank- 
ness and  falmees.  "Ba  dedares  tiiat  be  wrote 
the  agreement  as  be  was  instmeted  to  write 
it  and  that  as  stated  to  btan  fay  Che  parties  at 
his  office,  the  eootzact  truly  Tcpreeents  the 
agreement  between  them.  In  his  examination 
in  chief  be  said:  Gnb  told  me  tb^  had 
made  Mr.  ConnCT  an  offer  to  bny  tbe  stock  at 
the  InrentoiT  prlcft  leas  88M  per  ooit  discount 
and  that  Mr.  Oonner  had  offered  to  sell  at  K 
per  cott  dlscomt  and  that  aftw  their  cm* 
saltations  they  bad  finally  settled  down  on  tbe 
basis  of  $S.7Ca  as  I  understood  It;  that  being 
one-thlrd  off  of  tbe  price  the  stock  would  In- 
ventory." On  croas-examlnation  be  said,  "iSi. 
Conner  stated  he  would  give  them  a  modi  bet- 
ter bargain  wltliont  an  InventMy  than  with 
one.  •  •  •  and  that  Ihey  bad  settled  down 
on  that  lump  sum  after  all  that  dl^ertng, 
and  all,— <tf  |5,7B0;*'  and  time  to  no  evidence 
tiiat  either  of  the  app^ees  present  dissented 
from  this  statement  ct  Ommer.  It  Is  true,  be 
also  testifies  that  Oonner  said  "be  was  sure- 
the  stock  would  inventory  18,000";  that  "It 
would.-^t  oogbtHbe  believed  It  would;  and 
that  be  knew  it  woold."  But  this  fslUi  far 
short  of  proof  that  the  sale  was  made  upon 
condltimi  that  it  shonld  do  so.  All  tbe  ap' 
pdlees  testify  unequivocally  that  they  und«- 
stood  the  sale  was  made  xtpoa  that  condition, 
and  that  they  would  not  otherwise  have  purr 
chased,  bat  they  have  produced  no  tfrideuce 
that  Conner  so  intended  cr  nndostood;  andj 
feC  tbe  agreement  Is  to  be  rtformed  on  the 
ground  of  mistake,  the  mistake  must  be  shown 
to  have  beoi  a  nuitnal  one.  Moreover,  the 
contract  wea  executed  Deconber  81,  1807. 
Possesston  <tf  tbe  store  was  taken  January  1, 
1888.  Tbe  inventory  whidt  the  appellees  took 
(and  which  was  a  very  natural  business  mat- 
ter. Irrespective  of  the  toms  of  tbe  sale)  was 
begun  January  2, 1808,  and  was  not  complet- 
ed until  the  letb  or  17tb  Inst;  and  Webster 
Oroh  testifies  that  during  tbe  taking  of  the 
Inventory  they  were  much  disqipolnted.  Fif- 
teen hundred  dollars  was  paid  January  4tb 
on  account  and  oa  the  14th  or  16th  John 
Oroh,  in  re^  to  Conner's  request  for  the  bal- 
ance^ replied  that  there  was  no  reastm  why 
ft  should  not  be  psld  in  a  day  or  two;  bnt  nd- 
ther  he  nw  any  of  tbe  awdlees  ever  leCOxed 
to  the  Inventory  until  some  days  after  tbe 
ISth.  On  tbe  other  hand,  Oonner  testiflea  tm- 
equivocsUy  that  tbe  written  agreement  cor- 
rectly  and  truly  reivesentB  the  only  oondltions 
ot  sale;  that  John  Qrob  offned  to  bny  at  SB^ 
pa-  cent,  discount  from  net  cost  and  he  offer- 
ed to  sdl  at  2S  per  eent  dlscoout  both  of 
whldi  pcopodttoDS  were  declined;  that  Jol*a 
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On*  then  propoeea  to  porebaw  at  &  Innqi 
ram.  and  offered  96,000  cash,  whidi  be  declin- 
ed; tint  OnA  retntned  a  few  days  later  and 
offered  96,700  (the  abatement  of  V2S0  from 
the  ^tvrtaoB  offer  being  made  to  cover  nlea 
In  tbe  Interval);  and  fltat  ttile  was  aeeepted. 
and  the  agreemant  drawn  and  execiited  wifh- 
ont  ftn7  menthm  cf  anj  Inraitory  aa  a  oondl- 
tion  of  the  aela  He  denies  that  be  «w  snar- 
antled  tin  itoiA  wonld  InToitorr  $9,000  or 
any  other  nun,  or  that  he  ever  agreed  or  of- 
tared  to  MU  aidldect  to  fnTentorr*  exeeiit  at  a 
dlacotmt  of  2S  per  centj  tb6agta  he  admtto  h« 
believed  It  would  tovantorj  |8,000,  and  fre* 
qnently  ao  dedarad  dorinf  the  n^sotiathma.- 
Mr.  Bowen  teiUflee  that,  after  tiie  tallnre  ot 
ttie  propositions  band  nptrn  an  Invmtorj,  John 
Grob,  aboat  tbe  mlddle  oC  December,  made  an 
offer  of  9flhiO0(^  and  gave  as  bis  reason  for  the 
proposttlon  to  lamp  the  stodc  tbat  he  was  en- 
gaged in  maUng  lmia*OTementB  on  his  farm, 
and  had  not  the  time  to  make  an  lnT»tor7> 
Bdwbi  J.  McKee  testlflei  that  J<Am  Oroh  ask* 
ed  him  to  glance  over  the  stotft  wlUioat  tak- 
ing an  InrentMy,  and  tdl  him  what  he  tiuraght 
it  waa  worth;  Oat  nothing  wu  said  atxnit 
taking  anj  Inventorj;  and  that  he  imderstood 
that  tlie  leasmi  his  judgment  was  desired  was 
that  tbej  wanted  to  bay  it  in  a  whole.  John 
P.  Mlddlekanfl  testlfiea  that  Frank  Doub  told 
him  while  they  were  taking  the  inventory  that 
tbet  bad  a  diance  to  tray  by  toup  or  1^  ii* 
voice,  and  that  toey  had  booi^t  by  lump,  "bat 
were  taking  an  Invoice  becantu  they  wanted 
to  get  acquainted  with  what  was  there,  and 
where  tbe  things  were."  Otmcedmg  equal 
aedlt  to  tbe  appellees  and  to  Conner,  and  rec- 
ognising the  weight  of  nunbecs  to  be  with  the 
appellees,  as  between  tlie  parties,  we  cannot 
disregard  tbe  ect  of  the  testimoiv  of  the 
ttnee  disinterested  witnesses,  which  corrobo- 
rates Oonner.  The  character  of  all  the  testi- 
mony, takoi  together.  "Is  not  andi  as  wonld 
Justify  a  court  of  equity  In  mid(dng  ttiat 
which  was  done,  by  parties  perfectly  compe- 
tent to  act  tor  themselves,  in  one  of  the  most 
Bolonn  ways  known  to  tbe  law.-Hifmtractlng 
mdw  todr  liandB  and  Beats."  We  mmt  tbere- 
fim  iOT«se  the  decree  of  Ibe  oonrt  below. 
Decree  revnaedk  Injunction  dissolved,  and  Mil 
dlsmlssea,  Witb  eosts  to  the  ivpeUui^  above 
and  below. 

(W  Hd.  744) 

BAKEB  et  aL  V.  SAFB-DBPOSIT  ft  TRUST 
CO.  OF  BALTIMOBB  et  aL 

(Oirart  «(  Appeals  of  Maryland.  March  21. 

1900.) 

PAKTNEBS— RIOHTS  INTBR  SBSB— LOSSES. 

Where  a  partoership  was  formed  by  a  fa- 
ther and  Us  eona,  lie  putting  In  all  the  capital, 
and  they  not  being  regolred  to  pnt  In  any,-  and 
not  being  credited  with  any  share  In  that  put 
Id  by  him,  and  it  waa  agreed  that  they  should 
■bare  only  In  the  net  profits  remaining  after  all 
diargea  and  bad  debts  were  taken  out,  they  are 
not  bound  to  contribute  on  the  father  dying, 
and  the  firm  being  dissolved,  and  his  executor 
paying  the  debts,  and  there  being  a  loss  of  capi- 


tal, caased  largely  by  deptedatiaa  tai  vahie  of 
teal  estate. 

■Appeal  from  Baltimore  etty  eoort;  Fere 
Ij.  Wlcfees,  Jndga 

"To  be  officially  reported." 

Suit  by  the  Safe-Dqiorit  ft  Tnat  Oompany 
of  Baltimore,  execntors,  and  others,  against 
Wllltam  Baker.  Jr.,  and  adofhw.  Decree  tor 
complainants.  DeCsndantt  aj^eaL  Bevera- 
ed.   

Argued  befiotre  IfeSHSBBT.  O.  J.,  and 
PAGB,  PBABGB,  FOWLHB,  BOYD,  BBIS- 
OOE,  and  JONBS,  JJ. 

Charles  Marshall  and  George  Whitelock, 
for  appellants.  John  3.  Bonaldaon  and 
George  B.  WlUls,  for  appellees. 

PEARGB,  J.  This  Is  a  bUl  filed  In  the  cir- 
cuit court  for  Baltimore  city  by  tbe  appel- 
lee, as  executor  of  Charles  J.  Baker,  deceas- 
ed, against  the  appellants,  two  of  his  sona. 
aa  surviving  partners  of  the  firm  of  Baker 
Bros.  &  Co..  for  an  accounting,  and  for  con- 
tribution by  them  to  the  losses  of  the  firm 
in  proportion  to  thdr  respective  Interests 
therein.  The  answer  to  tbe  bill,  while  ad- 
mitting the  partoership  charged,  set  ap  two 
defenses  to  the  relief  prayed:  First,  tbat 
the  appellants  never  were  liable,  as  between 
themselves  and  their  deceased  partner,  for 
any  of  the  losses  or  debts  of  the  firm;  and, 
seccmd,  that.  If  they  ever  were  so  liable, 
such  liability  was  fully  discharged  by  cer- 
talUaproceedlngs  bad  for  tbat  purpose,  under 
the  authority  of  the  orphans'  court  for  Bal- 
timore county,  having  Jurisdiction  of  the  set- 
tlement of  the  estate  of  their  deceased  part- 
ner, and  constituting  a  full  accord  and  sat- 
isfaction of  the  claim  of  the  appellee  for  an 
accounting  and  contribution.  It  waa  estab- 
lished by  the  testimony  that  the  whole  of 
the  capital  of  tbe  firm  was  supplied  by  the 
deceased  partner,  and  tbat  the  appdlanta 
were  never  required  to  supply  any  capital, 
but  that  the  profits  were  divided  between 
them,  whenever  profits  were  earned.  In  pro- 
portions varying  from  time  to  time;  tbat  all 
the  debts  of  tbe  firm  had  been  fully  paid  by 
the  appellee,  as  executor  of  the  deceased 
partner;  and  tbat  upon  paymmt  of  all  said 
debts  there  was  a  loss  of  capital  of  9136,400^ 
of  which  9113,400  was  caused  by  deprecia- 
tion of  real  estate  below  tbe  figures  at  which 
It  was  carried  on  the  books.  It  la  seen, 
therefore,  that  only  the  rights  of  the  part- 
ners Inter  seae  are  concerned  In  this  toqolry. 
and  we  shall  consldM  first  toe  second  de- 
fense presented. 

We  must  agree  with  the  Judge  of  tbe  cir- 
cuit court  toat  the  proceedings  in  the  or- 
phans' court  of  Baltimore  county,  by  which 
the  appellants  bought  certain  assets,  and  con- 
veyed other  partnership  property  for  the 
ujses  of  the  will  of  Charles  J.  Baker,  did  not 
operate  as  an  accord  and  satisfaction  of  the 
partnership  liabilities,  though  It  la  by  no 
means  clear  what  was  the  full  consideraUoa 
to  the  appellanta  for  tbe  coaveyancee  by 
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tbem  3f  their  Interest  In  the  real  and  leAwfr- 
hold  property  theretofore  belonging  to  the 
firm,  and  the  assign  men  t  of  their  Interest  In 
all  assets  oif  the  firm,  other  than  those  par- 
chased  h7  them,  cm  the  9th  of  December, 
1885,  all  the  parties  entered  Into  a  written 
agreement  to  submit  to  Mr.  Oharles  C.  Hom- 
er and  to  Hr.  John  T.  Uason,  as  arbitrators, 
certain  questions  relating  to  the  settlement 
of  the  affairs  of  the  Arm,  among  which  was 
the  qnestion  of  the  liability  of  the  appellants 
to  contribute  to  any  loss  of  capltaL  But  this 
art)Itration,  for  some  unexplained  reason, 
was  abandoned.  On  January  4, 18Ms  the  ai^- 
peUants  submitted  their  written  proposition 
for  the  purchase  and  conveyances  mention- 
ed at>0Te,  but  they  did  not  make  a  condition 
of  its  acceptance  that  they  should  be  releas- 
ed from  liability  for  tosses.  They  merely 
declared  they  did  not  admit  such  llabill^. 
On  receipt  of  that  proposition,  the  app^ee, 
on  January  5,  1896,  filed  a  iwtitlon  In  the  or- 
phan^ court,  reciting  the  proposition;  stat- 
ing Its  belief  that  It  was  for  the  Interest  of 
tiie  estate  that  It  should  be  accepted  as  the 
only  alternative  -to  a  disastrous  recelrership, 
but  expressly  denying  the  suggestion  of  the 
appellants  that  the  appellee  was  solely  lia- 
ble for  the  debts  of  the  firm,  while  admit- 
ting it  was  liable  to  the  creditors  on  de- 
mand. On  January  8,  1896,  the  orphans' 
court  authorized  the  acmptance  of  the  prop- 
osition, and  the  payment  by  the  appellee  of 
all  claims  for  which  the  estate  was  liable, 
when  properly  authenticated;  and  on  Janu- 
ary 21,  1896,  the  appellants  executed  a  con- 
veyance and  an  assignment  consummating 
the  transaction,  and  an  agreement  of  even 
date,  setting  forth  all  the  details  of  the 
transaction,  concluding  with  this  clause:  "It 
la  also  understood  by  said  executor,  and  by 
said  WlUlam,  Jr.,  and  Charles  H.  Baker,  that 
the  question  as  to  whether  or  not  the  said 
William,  Jr.,  and  Charles  K  are  personally 
liable  for  the  liabilities  of  the  firm  Is  not  con- 
cluded hereby."  Whatever  conclusive  effect 
might  otherwise  be  attributed  to  this  not 
altogether  clear  transaction,  we  cannot  say 
that  It  concluded  a  question  which  the  par- 
ties themselves,  In  their  solemn  agreement 
carrying  out  the  accepted  proposlthHi,  have 
•aid  was  not  concluded. 

We  come,  then,  to  the  defense  first  [vesoit- 
ed.— that  the  appdlants  never  were  liable,  as 
between  tiiemselves  and  their  deceased  part- 
ner, for  any  of  the  losses  of  the  firm.  This 
partnerahip  was  formed  September  1,  1865, 
when  Oharles  J.  Baker  purchased  the  Interest 
of  Henry  J.  Baker  and  Joseph  Sogers,  Jr.,  In 
the  firm  of  Baker  Bros.  &  Co.,  and  gave  notice 
by  publication  that  he  bad  associated  witii 
him  his  two  sons,  William  Baker,  Jr..  and 
Charles  B.  Baker,  under  the  old  firm  name. 
CAtarles  J.  Baker  died  September  22.  18»i,  bat 
the  firm  was  continued  under  the  provisions 
of  his  will  until  January  21.  1896,  when  It 
was  dlssdved  by  mutual  consent  There  can 
be  no  question  that  the  effect  <tf  Charles  J. 


Baker's  publication,  made  with  the  knowledge 
of  the  appellants,  had  the  effect  to  bind  than 
equally  with  hlxn,  as  to  thhd  parties,  in 
firm  transactions;  but  it  does  not  follow, 
merety  because  they  were  so  bound  to  third 
parties,  that  they  were  also  bound  to  share 
all  losses  of  the  firm.  Mr.  Undley,  In  speak- 
ing of  the  right  of  ecmtrlbutlon  (2  Undl.  Partn. 
[4th  Am.  Ed.]  164),  says:  "It  cannot  exist 
If  ezclnded  by  agreement,  and  It  Is  so  exclud- 
ed whenever  those  who'  would  otherwise  be 
contrlbntorles,  have  entered  into  any  contract, 
express  or  tadt,  amongst  themselves,  which  is 
Inconsistent  with  a  right  on  the  part  of  one  to 
deifaand  contribution  from  the  othm.  This  is 
too  obvious  to  require  comment,  but  It  must 
be  borne  In  mind  ss  qualifying  the  common 
saying  that  the  right  to  contribution  Is  Inde- 
pendent of  agre^ent"  Id.  *781.  In  Welcdi 
V.  Canfleld,  80  Md.  47B,  this  court  said: 
"Whilst,  in  general,  a  partnonhlp  Impcirts 
community  of  profits  and  losses  among  its  sev- 
eral ■  members,  It  cannot  be  doubted  that 
whatevOT  may  be  their  legal  liability  to  out- 
side parties,  as  among  themselves,  a  dispropor 
tionate  Interest  as  to  profits  and  losses  may  be 
agreed  on."  It  Is  very  plain  upon  principle 
that  a  deflclen<7  of  capital  upon  liquidation 
must  be  considered  as  any  other  loss,  accord- 
ing to  the  terms  of  the  i^reement;  and  hence 
Mr.  LIndley,  In  treating  of  this  subject  (2 
LlndL  Partn.  *807),  says:  "The  only  case 
which  practically  gives  rise  to  difficulty  fs 
when  partners  have  advanced  or  agreed  to  ad- 
vance unequal  c^Itals,  and  to  share  profits 
and  losses  equally.  If  nothing  more  than  this 
Is  agreed,  a  deficiency  of  capital  must  be  treat- 
ed like  any  other  loss;  •  •  •  but  If  the 
meaning  of  the  partners  Is  that  all  debts  shall 
be  paid  out  of  the  assets,  and  that  any  snr- 
plns  assets  remaining  after  payment  of  debts 
shall  be  divided  between  the  partners  in  pro- 
portion to  their  Interests  therein,  or  to  their 
capitals,  effect  must  be  given  to  such  agree- 
ment and  those  partners  who  bring  In  most 
capital  must  lose  most"  A  necessary  corol- 
lary to  this  reasoning  would  seem  to  be  that 
where  one  supplied  all  the  capital,  under  an 
agreement  restricting  the  partnership  to  prof- 
Its,  when  earned,  and  only  after  payment 
of  an  debts,  If  on  liquidation  there  was  an 
Impairment  of  capital,  he  who  provided  It 
most  bear  the  whole  loss.  Here  the  only  right 
growing  out  of  the  partnership  relation  which 
Is  asserted  In  the  bill,  or  which  Is  Involved  in 
Its  oonsIderaticHi,  is  the  right  to  require  the 
appellants  to  contribute  out  of  their  own  pock- 
ets to  reimburse  the  executor  of  their  deceas- 
ed fathnr  and  partner  for  impairment  of  his 
capltol,  and  the  payment  of  firm  debts  out  of 
the  father's  estate.  Our  Inquiry,  therefOTe, 
must  be,  what  were  the  terms  of  their  agree- 
ment of  partnership  in  this  regard?  There 
being  no  written  articles  of  agreement,  and 
the  death  of  Charles  J.  Baker  preventing  re- 
course to  the  evld«ice  of  any  of  the  parties 
themsdves  nprai  this  point,  we  are  confined  to 
the  course  of  dealing  between  the  parties  as 
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•lurwa  hf  the  partsenhlp  books  and  traiiBaf- 
Uons,  ropplemented  hy  the  other  ctHnpetent 
testimony  Introduced  to  exjdaln  the  course  of 
dealing,  from  wfaldi  the  Jndge  of  the  circuit 
court  states.  In  hlg  opinlm,  he  found  nothing 
that  would  Tary  the  general  rule  of  partner- 
ship IlabUlty.  Now.  it  is  admitted  that  Charles 
J.  Baker  always  supplied  all  the  capital  of  the 
firm,  and  that  the  sons  never  did  supply,  and 
were  nerer  required  to  supply,  any.  The 
books  of  the  Arm,  confirmed  by  the  testtmcmy 
of  Brauns,  an  expert  accountant,  and  for  over 
20  years  a  bookkeeper  of  the  firm,  and  by  that 
of  Myer,  also  an  expert  accountant,  after  full 
examination,  show  that  throughout  the  whole 
I>erlod  from  1865  to  18M  the  sons  were  never 
credited  with  any  share  or  Interest  In  the 
ivoperty  or  capital  of  the  firm,  and  that  they 
were  never  credited  with  anything  more  than 
a  certain  p^centage  of  net  profits,  and  that 
when  there  were  no  net  profits,  none  of  the 
partners  received  anything.  The  father  re- 
ceived nothing  for  his  capital  and  services, 
and  the  aons  received  nothing  ^tx  their  serv- 
ices; they  having  no  capital.  In  this  there 
was  nothing  unusual.  It  being  settled  that  the 
capital  of  a  Arm  may  consist  of  the  mere  use 
of  the  property  owned  by  one  member  of  the 
firm.  "In  such  case  the  title  remains  fn  the 
Individual  member  during  the  continuance  of 
the  partnership,  and  upon  Its  disstdutlon  the 
property  is  freed  from  such  use."  Land  Go. 
V.  DoU.  86  Md.  106;  Whiting  v.  Leaklo,  66 
Md.  266,  7  Atl.  688.  The  percentage  of  net 
profits  which  they  received  varied,  but  the 
rule  restricting  them  to  profits  Mver  varied. 
The  percentage  ranged  from  one-sixth  to  one- 
fourth  for  each  of  the  sons,  with  the  residue 
to  the  father.  Whenever  these  distributions 
were  made,  the  Individual  account  of  each 
member  was  credited  with  bis  percentage,  and 
the  profit  and  loss  account  was  debited  with 
the  aggregate  amount  At  six  of  the  semi- 
annual distribution  periods  of  June  and  De- 
cember  in  each  year  there  were  no  available 
pn^ts,  and  no  distributions  were  made.  At 
every  distribution  period,  all  debts,  expenses, 
and  losses  were  charged  to  profit  and  loss, 
and,  If  there  was  still  an  unsettled  balance  of 
loss,  such  balance  was  carried  over,  and  char- 
ged against  the  profits  at  the  next  distribution 
period.  No  loss  was  ev^  charged  to  the  In- 
dividual account  of  any  partner  until  June  90, 
1894,  whrai  the  sum  of  ¥23,00O~amount  <tf 
loss  at  that  time— was  charged  to  the  account 
of  Charles  J.  Baker  by  direction  of  Charles  B. 
Baker.  Conceding,  as  we  must  do,  that  this 
entry  would  not  bind  the  i^pellee  If  not 
known  to  and  approved  by  Charles  J.  Baker, 
provided  it  would  operate  to  bis  prejudice,  we 
are  of  opinion  It  could  not  so  operate,  because 
under  the  agreement,  as  we  construe  It,  all 
debts  were  payable  primarily  from  iHx>fit8, 
and,  If  these  were  not  adequate,  then  by 
Oharlea  J.  Baker;  so  that  ultimately  these 
losses  must  have  been  paid  by  him.  It  was 
shown  bj  Mr.  Blacklock,  a  witness  for  the 
aivrtle«k  after  examining  the  books,  that  the 


net  profits  distributed  were  what  remained 
"after  all  charges  and  bed  debts  were  taken 
out"  This  was  the  unbroken  course  of  busi- 
ness between  the  partners.  In  accordaBce 
with  this  course  of  business,  when  certain 
real  estate,  which  was  carried  on  the  books 
at  ¥70,000,  was  appreciated  in  value  to  the 
extent  of  $19,000,  this  Increase  was.  In  June. 
1872,  carried  to  profit  and  loss,  and  distifbut- 
ed  aa  part  of  the  net  profits.  This  was  t2ie 
correct  disposition,  because  that  dtatribntlon 
did  not  Impair  the  capital  of  the  father,  which, 
upon  dtssfdntion,  would  ronaln  In  ^ede. 
This  distribution  was,  therefore,  no  departure 
from  the  unlfimu  course;  and,  even  If  It  were, 
having  been  made  under  the  direction  of  the 
father,  the  sons  could  no  more  be  required  to 
contribute  to  its  return  to  the  estate  than  they 
could  be  required  to  return  a  proportion  <jt 
net  profits  distributed  10  or  20  years  before  to 
make  good  losses  afterwards  occurring.  Net 
profits,  as  defined  above,  have  been  shown  to 
be  the  oa\y  source,  under  the  dealings  of  the 
parties,  to  whldi  the  waa  could  look  for  com- 
pensation for  their  servlcee,  and  the  tmly 
source  to  which  the  father  could  look  for  re- 
Imbtu^ment  for  debts  of  the  firm  paid  by 
him.  We  cannot  believe.  In  the  face  of  the 
evidence  afTorded  by  the  partnership  books, 
that  the  father  meant  If  losiieB  were  Incurred 
greater  than  the  profits  would  discharge,  that 
his  SODS  were  not  only  to  lose  th^  labor,  but 
to  go  down  Into  their  pocketa  to  share  with 
him  the  loss  of  his  capital.  The  question  we 
have  to  decide  Is  one  of  intention,  and  most 
be  determined  by  a  consideration  of  all  the 
circumstances  available  for  the  constmction 
of  the  contract  Pars.  Qnt.  p.  &S;  Plelach- 
mann  v.  Gottachalk,  70  Md.  629.  17  AtL  S84. 
Our  eons  traction  of  the  contract,  as  deduced 
from  the  uniform  course  of  dealing  between 
the  partners,  is  that  the  father  pnt  his  capi- 
tal against  the  time  and  skill  of  his  sons,  be- 
lieving that  the  proflta  alone,  under  the  plan 
adopted,  would  dlsdiarge  all  the  debts,  and 
protect  his  capital  from  Imp^rment;  the  sons 
b^evlng  that  the  profits,  after  payment  of 
all  debts,  would  Insure  them  reasonable  com- 
poisaclon  for  their  time  and  skill. 

The  principle  Involved  In  this  view  of  the 
contract  Is  supported  by  courts  of  acknowl- 
edged reputation,  and  by  text  writers  of  au- 
thority. In  Everly  v.  Durborrow,  8  Phila. 
93,  a  bin  was  filed  for  an  account  between 
partners,  where  one  contributed  money  and 
the  other  time  and  skill,  and  the  whole  c^- 
tal  was  lost;  but  the  relief  was  denied  by 
Judge  Sharswood,  who  dted  the  following 
language  from  Llndl.  Partn.:  "Whatever,  at 
the  commencement  of  the  partnerships  to 
thrown  into  the  common  stock,  belongs  to  the 
firm,  unless  the  contrary  can  be  shown,**  and 
then  said,  what  he  adds,  does  not  contradict 
this,  "At  the  expiration  of  tills  partnership 
thlk  capital  shall  be  returned,  without  Inter- 
est b^ore  the  final  division  of  profits.  But 
here  there  are  no  profits  to  be  divided;  there 
Is  no  capital  to  ntum.   Bveriy  haa  lost  his 


Digitized  by  Google 


WXNTINK  T.  BOABD  OF  CHOSEN  FBEEHOIJ>EBa 


1081 


money,  mad  DnrtMnrow  baa  lost  what  he  aet 
against  It;— his  time  and  services,  enhanced 
In  value  hj  hla  knowledge  oC  the  business.** 
This,  It  IB  true,  was  a  nisi  prins  decision,  bnt 
the  great  name  of  Jndge  Bharawood  glTea  it 
Jiat  anthorlty.  The  same  view  was  held  1^ 
the  emlnmt  Chief  Justice  Robertson  of  Ken- 
tacky  In  B.mo  Hall,  1  B.  Moa.  ISO,  who 
said:  "It  Is  a  general  rule  that,  when  ttie 
capital  of  one  party  Is  mon^,  and  that  of  the 
other  labor,  or  other  personal  service,  they 
are  not  partners  Intw  sese  In  the  tedinlcal 
soMe,  merely  because  they  had  no  mutual 
Interest  In  the  iwoflts;  and  that,  nothing  else 
appearing  eren  cwslderlng  them  partnen  In 
the  stock,  he  whose  capital  was  labor  mndd 
not  be  liable  to  him  whose  coital  was  mtni- 
ej  tar  contribution  for  any  loss  of  capital  In 
the  adTenture^  tor  In  such  a  case  each  wHI 
haTe  sustained  a  correspondent  loss  of  his 
capital,  and  neither  of  them  would,  therefore, 
be  liable  to  the  ottier  for  contribution.*'  In 
Cameron  t.  Watson,  10  Rich.  Bq.  103.  the 
same  flew  was  expressed  by  Chanedlor  Dun- 
Un,  quoting  from  Fuffendorf:  *^  partner- 
ships, where^  tax  the  one  side,  labor  Is  con* 
trlbuted,  sad  on  the  other  only  the  use  ot 
money,  that  partner  who  contrlbnted  the  mon- 
ey does  wt  always  admit  the  other  to  a  share 
of  the  principal,  but  only  to  a  share  of  the 
profit  which  such  labor  and  mon^,  joined 
togethw,  might  prodnccL  AoconUng  to  this 
ml^  tr  there  dionld  he  nothb^  gained  by  ttie 
partnarahlp  concern,  A.  would  lose  hla  labor, 
and  B.  hla  Interest,  whldi  would  be  eqmd 
and  Just  And,  should  the  original  stock  be 
diminished,  by  the  same  rule  A.  loses  only 
his  labor,  wbmas  B.  would  lose  Interest  and 
a  part  of  his  prlndpaL  At  the  dissolution  B. 
would  be  entitled  to  claim  hla  money  capital 
before  any  dlrlalon  of  profits.  A.  could  claim 
nothing  as  profits  until  the  amount  put  in  by 
B.  was  returned.  On  the  other  hand,  If  It 
waa.not  there,  B^  who  had  thus  risked  his 
property,  most  submit  to  the  loss.**  In  Han- 
ley  T.  Taylor,  80  N.  T.  Super.  Ct  26»  this 
opinion  Ip  said  to  be  imstalned  by  the  might 
of  antbOTlty,  and  In  Hasbronck  t.  Ohllds,  8 
Bosw.  UXf,  tbe  subject  Is  discussed  hy  Judge 
Uunay  Hoffman  with  great  learning  and  fnll- 
nesa.  After  stating  the  general  rule  of  equal- 
ity, he  says:  'TEbe  ease  la  very  different 
when  labor  Is  furnished  as  an  equlralmt  for 
the  use  of  mon^  mly,  and  not  as  of  equal 
valne  with  tiie  money  Itself.  Ihe  contribu- 
tor of  capital  has  then  a  right  to  reclaim  the 
amount  from  the  fund.  The  contributor  of 
labw  Is  not  UaUe  tor  any  port  of  a  loss  of 
such  money.  ^Res  perllt  domino,'  Is  the  max- 
im strictly  applicable;  and.  If  any  portion  of 
the  mon^  is  unexhausted,  fiie  party  who  ad- 
vanced it  recdves  It  bat^;"  and  in  support 
of  hla  statement  he  dtes  the  passage  from 
Fuffendorf  quoted  la  10  RldL  Bq.,  siqna,  and 
says:  **After  a  careful  examination  of  the 
BagUsh  autiKultlea,  I  am  satisfied  that  we 
an  at  liberty  to  o^pt  aay  Just  prlacl^  for 
the  valnatlon  of  labor  oontribnted  to  the  part- 


nership funds^  i^ch  the  agreement  of  the 
parties  doefl  not  preclude,  and  equity  may 
dictate.  It  Is  obvious  that,  had  the  losses 
exhausted  ttie  whole  capital,  Hasbronck 
would.  In  tSect,  be  made  the  guarantor  of 
Gbilda*  cq»ttal  In  proportion  to  bis  Interest  In 
the  profits.  I  anprehmd  that  the  agreement 
does  not  Imply  this,  that  the  law  does  not 
warrant  1^  and  cortalnly  Justice  disclaims 
It"  The  Pennsylvania,  Kentucky*  Bnd 
South  Gandtaia  cases  to  vriildi  we  have  re* 
ferred  have  been  reviewed  and  disapproved 
In  Whltoomb  v.  Converse,  119  Mass.  48.  but 
we  are  ntisfied  they  state  the  sounder  rule 
for  the  case  before  ns.  We  are  confimied  In 
this  condudon  by  the  language  of  the  su- 
preme court  In  Lnidon  Aasnr.  Co.  v.  Drennen. 
U6  n.  8.  401,  6  Sup.  Ct  442,  29  L.  Bd.  688. 
where  the  court  said:  "Posona  cannot  be 
made  to  aasnme  the  relation  of  partners  as  be- 
tween themselves,  wh«i  their  purpose  Is  that 
no  partnership  shall  exist  There  is  no  rea- 
son  why  they  may  not  enter  Into  an  agree- 
ment wherel^  one  of  them  shall  participate 
In  the  profits  arising  from  the  management 
of  particular  property  without  his  becoming 
a  partner  with  the  others,  or  wltiiont  his  ac- 
qnlring  an  Intmst  In  the  proper^  Itself  so 
as  to  effect  a  change  of  titl&"  And  also  by 
what  la  said  In  Paul  v.  CuIlDm,  182  U.  &  6S0, 
10  Bap.  Ct  161,  88  L.  Bd.  430:  "While.  In 
the  absence  of  written  stipulations  or  other 
evidence  showing  a  dlfferut  Intentkm,  part- 
ners  will  be  held  to  share  squally  both  i^ofita 
and  losses.  It  Is  entirely  competent  for  than 
to  determine  as  between  themselves  the  basis 
upon  which  profits  shall  be  divided  and  losses 
bonie,  without  regard  to  their  re«peettn  eon- 
tributions,  whether  oi  money,  labor,  or  ea^perl- 
&aea,  to  the  common  stock."  We  think  ttte 
decree  the  circuit  court  was  emneoai. 
Decree  reversed,  and  bill  dfsmiased,  wttb 
costs  to  impellants  above  and  below. 


WBMTINS  V.  BOARD  OF  CH09BN  FRKB- 

HOLDBBS  OF  PASSAIC  GOUNTT. 

(Supreme  Oonrt  of  Mew  Jerwy.  Feb.  28,  1900.) 

AFPEAXi-CBRTIPIBD  OABB. 

Where  a  case  is  certified  to  the  supreme 
eonrt  from  the  trial  court,  and  the  priDted  caae 
contains  no  facts  tonnd  on  which  the  case  waa 
reserved,  and  it  does  not  appear  that  there  was 
any  special  or  general  verdict  of  the  jury,  no 
caae  u  presented  for  consideration  of  the  sn- 
preme  coart. 

Case  certified  from  circuit  court,  Passaic 
county. 

Action  by  Adrian  Wentlnk  against  the 
board  of  diosen  freeholdera  of  the  county  of 
Passaic.  Case  certified  from  the  ctrcnlt  court 
Dismissed. 

Argued  November  term,  1809.  before  llA- 
GIB,  a  J.,  and  DBPUB,  VAN  SYOKBU  and 
UPPINCOTT,  JJ. 

Bngene  Bmtey»  tot  iMotntUL  Dewltt  a 
Bolton,  Cor  defendant 
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PBB  CURIAM.  The  printed  case  contain* 
DO  facti  tovmA  and  reported  to  this  court  by 
the  trial  jodge,  upon  which  the  case  was  re- 
served for  the  opinion  of  this  ooort  There 
does  not  appear  any  special  or  general  ver- 
dict Under  these  drcnmstances,  it  is  deem^ 
ed  tbat  there  Is  no  case  for  consldemtton. 


AHDABN  T.  OBNTRAL  B.  GO.  OF  MBW 
JERSEY. 

(Supreme  Court  of  New  Jersey.  Feb.  26,  1900.) 
HASTBR  AND  8BETANT— PBRSONAU  INJURIBft. 

Where  plaintiff,  who  waa  a  brakeman  in 
defmdant'B  switch  yard,  was  Injured  by  a 
brake  wheel  comiQ?  off,  and  the  eVidence 
■howed  that  it  had  been  inspected  the  day  be- 
fore, and  a  nut  placed  on  the  brake  staff,  bat 
left  the  qaestloD  In  doabt  whether  or  not 
the  nnt  was  on  at  the  time  of  the  accid«it,  a 
Terdict  for  plaintiff  shbuld  be  set  aside,  since. 
If  the  nut  was  on,  proper  Inspection  was  the 
only  duty  required  of  tiie  defendant  aad,  if  it 
was  off,  it  constituted  aa  obvious  danger,  for 
which  tue  company  was  not  liable. 

Action  by  Richard  Abeam  against  the  Cen- 
tral Railroad  OiHnpany  of  New  Jersey.  Ver- 
dict for  plalntlflT.  Rale  to  show  cause  why 
a  new  trial  should  not  be  granted.  Rule  ab- 
solute. 

Argued  November  term,  1809,  before  MA- 
OIE.  C.  J.,  and  DEPITH,  VAN  STCKEL,  and 
LXPPINCOTT,  JJ. 

Fred  G.  Marsh,  for  plaintiff.  Blehaid  Y. 
ijndabnry,  for  defendant 

PBB  ODRIAM.  We  tblnk  tbJs  rerdtct 
shoold  be  set  a8id&  Plaintiff's  Injury  was 
tbe  result  of  .the  coming  ott  ot  n.  brake  ^eel 
wblch  be  was  using  to  Cbeck  the  speed  of  a 
car  of  tbe  defendant  company,  on  wbiiA  be 
was  serving  as  a  brakeman.  He  was  one  of 
a  gang  dividing  a  train  lately  arrived  at  the 
company's  yard.  Wfaetber  the  nnt  tqr  wblcfa 
said  wheel  Is  saf^  held  upon  the  Inake  staff 
was  on,  or  not  I*  left  In  doubt  by  the  evi- 
dence. If  It  was  on,  the  case  seems  identical 
with  Fenderaott  v.  Railroad  Co..  66  N.  J.  Law, 
706,  81  AtL  767,  as  it  was  shown  by  uncon- 
tradicted evidence  that  the  apparatus  had 
been  Inspected  tbe  day  before,  and  a  nut 
placed  upon  tbe  brake  staff.  If  It  was  not  on 
the  staff,  the  case  presents  two  con^deratloiw 
Inimical  to  the  verdict:  (1)  That  the  absence 
of  the  not  was  visible  to  plaintiff,  and  an 
obvious  danger;  and  tbat  if  absent  the 
evidence  showed  that  its  absence  was  due  to 
the  neglect  of  plaintiff,  or  of  some  of  his  fel- 
low servants  engaged  in  the  same  gang.  The 
evidence  clearly  shows  that  tite  car  In  ques- 
tion had  jnst  come  In  from  Point  Pleasant 
coupled  to  a  parlor  car.  It  required  the  In- 
ference that  the  brake  wheel  had  been  re- 
moved, and  remained  off  during  the  run. 
When  the  train  arrived,  It  came  under  the 
control  of  tbe  gang  of  which  plaintiff  was 
one.  for  the  porpose  of  shifting  and  drilling 
the  cars  into  different  positions  In  the  yard, 
naintlff  cut  tbe  Pullman  car  loose  from  th» 


car  In  question,  and  then  got  on  the  platform 
of  the  latter,  to  manage  It  by  the  use  of  the 
brake.  The  obvious  Inference  Is  thai  the 
brake  wheel  was  replaced  either  by  plaintiff, 
or  <me  of  his  fellow  servants.  A  verdict  flnd- 
ing  negligence  In  the  defendant  cannot  be 
supported  upon  flUs  evidence,  and  a  ncnsoit 
might  peoperlj  have  been  ordered.  Let  tbe 
rule  be  made  absointe. 


W  N.  J.  SB) 
HOLLAND  V.  CHESTEB. 
(Snpreme  Court  of  New  Jersey.  Feb.  26,  1900.) 

JXTSnCB  OF  THB  PKA.OB— FRACTICB. 

A  Justice  has  no  Jurisdiction,  la  the  ab- 
sence of  defendant,  to  enter  a  Judgment  againat 
the  latter  In  a  case  which  he  took  under  ad- 
visement at  the  close  of  the  evidence,  where 
no  adjournment  was  taken,  and  no  notice  was 
^veo  to  the  parties  of  his  tnteatioQ  to  enter 
uie  judgment 

Certiorari  to  Jnstlce  of  the  peace. 

Action  In  Justice's  court  by  Lewis  8.  Ches- 
ter against  Fannie  'M.  Holland.  There  was  a 
Judgment  in  favor  of  plaintiff,  and  defemlant 
sued  out  a  writ  of  certiorari.  Reversed. 

Argned  November  term,  1898,  before  DIX- 
ON, GUMMERE,  and  LUDLOW,  JJ. 

A.  A.  Howell,  for  prosecntw.  James  31.  B. 

Hlldreth,  for  d^endant 

PER  CURIAM.  In  a  suit  by  Chester 
against  Holland,  commenced  by  attachment 
Issued  by  a  Justice  of  the  peace,  both  parties 
appeared  at  the  trial  on  May  26th;  and,  after 
all  the  evidrace  was  In,  the  Justice  took  time 
to  consider  the  case,  but  did  not  ad>oum  the 
matter  to  any  fixed  time.  Subsequently,  on 
June  22d,  be  rendered  Judgment  tor  the  plain- 
tiff in  the 'absence  of  the  defendant  without 
giving  the  defendant  any  notice  of  the  time 
when  Judgment  wonid  be  rendered.  This 
was  Illegal;  a  proper  adjournment  or  at  least 
notice  to  the  parties,  being  oeqessary  to  pre- 
serve the  Jurisdiction  of  the  Justice.  Clfti*  v. 
Bead.  5  N.  J.  Law,  486;  Plerson  v.  Plerson, 
7  N.  J.  Law,  125;  Semple  v.  Presbyterian 
Church,  8  N.  J.  Law.  60;  Edwards  v.  Hanc^ 
12  N.  J.  Law,  108;  Allen  v.  Board,  46  N.  J. 
Law,  99.  Let  the  jodgmuit  be  leversed,  bat 
witbjdat  oosta. 


JANNONB  et  si.  v.  BTATB. 

(Supreme  Oourt  of  New  Jersey.  Feb.  26, 1900.) 

INT03UCATINO  UQUORS— DISORDBBLT  HOVSB 
— PBRHITTINQ  PERSONS  TO  BB- 
COMB  INTOXICATED. 

Whils  the  habitual  sale  of  liquor  without 
a  license  will  not  sustain  an.  indictment  for 
keeping  a  disorderly  house,  It  will  be  sustained 
when,  in  addition  thereto,  It  is  shown  that 
persons,  some  of  whom  were  of  111  repute,  were 
permitted  to  remain  upon  the  ptembea  and  be- 
come intoxicated. 

Brror  to  conrt  of  qoarter  aesslona;  Salem 

county. 

Pasquale  Jannone  and  another,  convicted 
of  selling  liquor  without  a.  license  and  for 
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loss 


feeeplnf  a  dtoofdoly  bense^  Mug  cfmr.  Af- 
firmed. 

ArgTjed  November  term,  1899.  before  the 
OHIBF  JUSTICE,  and  DBPUB,  TAN  8XCK- 
EL.  and  UPPINOOTT,  JJ. 

Lewis  H.  Miller,  for  plalntilE*  Is  error. 
Jonathan  W.  Acton,  for  the  State. 

TAN  STCKEL,  J.  There  are  three  connta 
in  the  Indictment  for  selling  liquor  without 
lluense,  and  one  for  keeping  a  disorderly 
house.  Both  defendants  were  fonnd  guilty. 
As  to  the  alleged  sal^a  without  license  there 
was  evidence,  whldh  was  left  to  the  jury  with 
proper  instructions,  upon  which  the  conviction 
may  Well  be  aupported.  An  Indictment  can- 
not now  be  In  form  for  keeping  a  disorderly 
house,  where  the  alleged  illegal  acts  consist 
wholly  In  the  unlawful  sale  of  liquor  without 
license,  and  so  the  trial  Judge  held;  but  In  this 
case  there  was  evidence  showing,  not  only 
such  unlawful  sale  habitually,  but  the  as- 
sembling of  persons  upon  the  premises,  some 
of  them  of  ill  repute,  who  were  permitted  to 
remain  upon  the  premises,  drinltlug  the  liquor, 
tmtll  they  became  intoxicated.  This  evidence 
was  submitted  to  the  Jury  with  proper  In- 
stnictlMis,  and  Justifies  the  conviction  of  both 
defendants.  No  error  is  fonod. 


(«  N.  J.  u  ut) 

CBA29B  IRON  WORKS  ct  al.  T.  WILKBS 
et  aL 

(BuprOM  Covrt  of  New  Jers^.  Jan.  24, 1900.) 

nXTtTBOB-UACHINSBT— SXBCnTIOMB-DU> 

TRIBUTION  OP  PROCEEDS. 

1.  If  a  complete  machine,  purchaseable  In 
the  market  as  sucti,  aod  capable  of  being  used 
wherever  power  can  be  sapplled,  is  placed  in 
the  owneris  machine  shop  tor  use,  and  It  not 
fastened  to  the  realty,  or  is  fastened  only  by 
being  screwed  to  the  floor  so  as  to  keep  ft 
■teaoy  while  in  operation,  it  does  not  thereby 
become  part  of  the  realty. 

2.  A  constable  having  levied  upon  diattels 
In  the  possession  of  a  sheriff  onder  prior  eze- 
cntions,  and  having  acquiesced  in  an  absolnte 
sale  of  the  diattels  by  the  sheriff,  by  virtue  of 
prior  and  of  subseqaent  executions  in  the  sh«- 
uTs  bands,  Mdt  that  the  constable  was  «titled 
to  the  proceeds  of  sale  in  advance  of  sndi  sub- 
■equent  executions. 

(Syllabus  by  the  Conrt) 

Action  between  the  Crane  Iron  Works  and 
others  and  Susan  F.  Wilkes  and  others.  Rule 
to  show  cause  how  moneys  obtained  on  exe- 
cution should  be  divided  among  Judgment 
creditors.  Rule  determined. 

Argued  November  term,  1£09,  before  OUM- 
ICERB,  LtJDLOW,  and  DIXON,  JJ. 

Oamll  RobUns,  for  rale.  BOmer  BL  Gbem, 
tW  Trenton  Banking  Ok  F.  a  LowtlMrp, 
for  American  Oontractors  Pub.  Oo.  Bdwin 
B.  Walkw,  for  trastees  for  Aged  and  Infirm. 

DIXON,  J.  TUs  ia  a  controveray  over 
money  in  court,  proceeds  of  the  sale  of  cer- 
tain machinery  levied  on  by  creditors  of  Susan 
F.  WUkes.  One  of  the  parties  dahos  as  mort' 


gagee  of  the  real  estate  in  which  the  ma- 
dilnery  had  been  placed  by  the  owner,  and 
thus  the  first  question  for  decision  Is  whether 
the  machinery  had  become  part  of  the  realty. 
In  Blanche  v.  Rogers.  26  N.  J.  Eq.  063,  the 
court  of  an^eaJs  held  that,  In  order  to  change 
a  chattel  into  realty,  there  should  be  (1)  an- 
nexation of  a  permanent  character;  (2)  adap- 
tation to  the  uses  of  the  freehold;  (3)  inten- 
tion of  the  owner  to  make  the  chattel  a  fix- 
ture. These  crltn-Ia  are  supported  by  the 
later  decisions.  Insurance  Oo.  v.  Semple,  t8 
N.  J.  Eq.  670^  and  Feder  v.  Van  Winkle.  B3 
N.  J.  Eq.  870,  83  AtL  890.  In  Erdraan  v. 
Moore,  68  N.  J.  Law,  446^  38  AtL  958,  this 
court  decided  that  if  Intention  be  dearly 
shown,  slight  annexation  is  anfiScient  The 
articles  In  dispute  are:  No.  1,  large  lathe; 
No.  2,  large  planer;  No.  3,  small  planer;  No, 
4,  1-16"  lathe;  No.  5,  lathe;  No.  6,  lathe; 
No.  9,  1-86"  lathe;  No.  10,  1-20"  lathe;  No. 
11.  lathe,  a  radial  drill,  bolt  cutter  and  dies,  a 
milling  machine,  and  a  shaper.  Each  of  these 
articles,  when  placed  In  the  owner's  madilne 
shop  for  use,  was  a  complete  machine,  pur- 
chasable in  tlie  market  as  such,  and  capable 
of  being  used  wherever  power  could  be  sup- 
plied. None  of  them,  except  the  last  four, 
was  in  any  way  fastened  to  the  realty.  The 
last  four  were  merely  screwed  to  the  floor  of 
the  building  where  they  stood,  so  as  to  keep 
them  steady  while  In  operation.  Under  these 
circumstances,  tbey  must  all  be  deemed  per- 
sonal pn^rty.  The  fastenings  of  the  drill, 
cutter,  etc.,  were  like  those  of  the  dressing 
madUne  hn  Insurance  Co.  t.  Semple,  nbi  su- 
pra, whldi  nevertheless  wwe  adjudged  to 
have  mnalned  diattels. 

Another  controversy  exists  among  the  Judg- 
ment creditors  and  a  mortgagee  ot  the  diat- 
tels, arising  out  of  these  facts:  After  the 
sheriff  had  levied  on  the  chattels  under  sev- 
eral executions  out  ot  the  higher  courts,  a 
constable  levied  apon  them  id  the  aherllTs 
possession,  by  virtue  of  executions  out  of  the 
district  court  of  Trenton,  giving  the  sheriff 
notice;  and  afterwards  other  executions  out 
of  the  higher  courts  came  to  the  sheriff,  which 
were  likewise  levied  on  the  property.  TPhere- 
npon  the  sheriff,  without  Interference  from 
the  constable,  sold  and  delivered  all  the  prop- 
erty; realizing  more  than  enough  to  satisfy 
the  llwis  prior  to  the  district  court  executions, 
but  not  enough  for  an  liens.  The  question  Is 
whether  the  district  court  creditors  should 
share  in  the  proceeds.  The  liens  upon  the 
chattels  stood.  In  order  of  priority,  as  follows: 
(1)  The  four  executions  mentioned;  (Sf  the 
diattel  mintgage;  (3)  the  district  court  exe- 
cntlons;  and  (4)  the  other  executions.  It  Is 
admitted  that  under  a  positive  arrangement 
the  sheriff  sold  clear  of  the  lien  of  the  mort- 
gage. We  think  It  Is  to  be  inferred  tiiat  by 
a  tacit  understanding,  be  sold  dear  the 
lien  of  the  district  court  executions,  also. 
This  is  rendered  probable  by  the  acqiriescence 
(rf  the  constable,  the  apparently  absirinte  char- 
aeUr  of  the  sale  made  by  the  shetiff.  and  the 
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Babnanent  amduet  of  tin  dtitrlet  court  ered- 
Iton.  TTnder  thew  drennutanceB,  justice  dic- 
tates tliat,  on  the  one  band,  the  purdiaaen 
thould  be  protected  from  these  creditor*,  and, 
QU  the  other  hand,  the  dalms  of  the  creditors 
Bh<Hild  be  transf  erxed  to  the  proceeds  <a  sale. 
We  conclude,  therefore,  fliat  the  money  in 
court  should  be  distributed  among  the  execu- 
tion creditors  and  the  dhattel  mortgagee  In 
the  order  of  priori^  of  lien.  The  taxed  costs 
of  the  respectlTO  parties  in  the  present  con- 
troverny  may  be  treated  as  part  of  tlielr  re- 
spective dalms,  In  making  snch  dlstrlbntlOD. 


(71  vt  fll) 

BROWN'S  BXTt  r.  HITOHCOCK. 

(Sapmoe  Court  of  Vermont.    Butland.  Ji|f 
28,  1689.) 

BILU  AND  NOTES— OPTIONAL  PATMENT— 
INSTRUCTIONS. 

Where  notes  were  executed  bj  a  derleee 
to  the  otecntor  of  an  estate,  parable  on  de- 
mand, or,  at  the  optloa  of  the  payee,  to  be  ap- 
l^ed  on  the  maker  8  share  of  decedent's  realty, 
and  the  payee  within  the  period  of  limitation 
elected  to  exercise  such  option,  and  so  notified 
the  maker,  the  right  of  action  for  payment  of 
the  notes  ceased  on  snch  election  and  notice, 
and  the  maker  was  not  liable  thereon,  in  the 
absence  of  a  breach  of  such  alternative  promise: 
and  an  instruction  making  his  liability  depend 
on  the  payee's  election  to  exercise  snch  op- 
tion, and  notice  thereof,  within  six  yean  aftw 
execution  and  detiTery  of  the  notes,  was  ann 
neons. 

Exceptions  from  Rutland  county  court 
Action   bjr  Marshall  Brown's  encotw 
i^lnst  Charles  EUtchcock  to  recover  on 
notes.  Verdict  and  Judgment  for  pi*'"t*ff, 
and  d^endant  excepts.  Reversed. 

Argued  term,  180%  befwe  TAFT,  a 
J.,  and  BOWELL,  TilMR,  MUN80N, 
START,  and  WATSON.  JJ. 

Butler  &  Moloney  and  J.  B.  McCormlck. 
for  ^intlCT.  Silas  E.  Everts  and  Joel  O. 
Baker,  for  defendant 

START.  J.  The  plalntlfT  seeks  to  reeov«r 
on  three  Instruments  executed  by  the  de- 
fendant to  the  plaintHTB  testate.  The  first, 
dated  August  8,  188S,  Is  as  follows:  "I, 
Charles  Hitchcock,  have  received  of  Mar^ 
shall  Brown,  as  eucutor  of  the  will  of  Rob- 
ert H.  Smith,  late  of  Pawlet  Vt,  deceased, 
four  hundred  and  fifty  dollars,  which  I  agree 
to  pay  to  him  on  demand,  with  Interest  an- 
nually at  the  rate  of  seven  per  cent  per 
annum  from  this  date,  or  to  allow  and  ap- 
ply the  same  to  him  In  the  settlement  or  di- 
vision of  the  real  estate  of  said  Robert  H. 
Smith,  or  out  of  the  avails  and  proceeds 
thereat  when  sold,  or  of  my  share  thereof, 
as  said  Brown  muf  hereafter  elect,  with  In- 
terest oa  the  same  annually  at  the  rate  of 
eev«a  per  cent  per  annum."   The  other  two 


Instruments  differ  from  the  first  only  tat 
amount  and  date.  The  ^alntlff  claimed,  suid 
his  evidence  tended  to  show,  that  Maralmn 
Brown,  within  six  years  after  the  execution 
uid  delivery  ot  the  instruments,  elected  to 
take  bis  itay  out  ol  the  real  estete,  ot  tbe 
proceeds  thereof,  and  notified  the  defendant 
of  hla  election.  The  court  Instructed  tbe 
Jury  that  If  Marsha  Brown,  within  six 
years  from  the  executlMi  and  delivery  ot  the 
InstrumentB,  elected  to  take  his  pay  out  of 
the  avails  or  proceeds  arising  from  the  sale 
of  the  real  estete  mentioned  In  the  Instro- 
ments,  pursuant  to  the  option  given  him  in 
the  Instruments,  and  notified  the  defendant 
of  his  election,  tbe  plaintiff  was  mtitled  to 
recover.  By  this  Instruction  the  defmdant* s 
liability  was  made  to  depmd  upon  wlieth« 
Brown  made  his  election  within  six  yean 
after  the  execution  and  delivery  of  the  in- 
stnimenta,  and  gave  notice  thereof  to  tbe 
defendant  This  is  not  the  test  of  tbe  de- 
fendant's llablU^.  The  right  of  action  up- 
on the  defendant's  promise  to  pay  the  sums 
specified  In  the  instrumento  on  demand  was 
not  available  to  Brown  after  he  had  made 
hfs  election,  and  given  notice  thereof  to  the 
defendant  Tbe  only  other  undertaking  of 
the  defendant  was  to  allow  Brown  to  s.ps37 
the  defendant's  share  In  tbe  real  estate,  or 
the  proceeds  tiiereof  when  sold,  in  payment 
ot  tbe  sums  of  money  named  la  the  several 
instruments,  and  the  defendant's  liability 
depended  upon  whether  there  had  beea  a 
breach  of  thla  agreement  on  his  part 
Brown  could  not  by  electing  to  take  his  pay 
out  of  the  real  estate^  or  the  proceeds  tliere- 
of.  and  giving  notice  of  his  election,  fix  a 
personal  liability  upon  the  defendant  In 
ease  of  such  an  electiui.  the  def»idant  vas 
not,  by  the  terms  of  the  Instrumento,  to  pay 
anything  personally.  Brown  was  to  take 
his  pay  out  of  an  estete  whldt  he  was  ad- 
ministering, and  unless  the  defendant  pre> 
vented  him  from  doing  so,  or  there  was  In 
some  other  way  a  failure  to  recdve  hla  pay 
out  of  the  defendant's  share  In  the  estate, 
through  the  fault  ot  the  Pendant  thm 
was  no  breach  of  this  contract,  which  Brown 
had  elected  to  rely  upon.  Brown  having 
elected  to  teke  his  pay  out  of  the  real  es- 
tate or  the  proceeds  thereof,  and  having  giv- 
en notice  of  his  election  to  the  d^endant  the 
defendant's  .liability,  under  the  pleadings,  de- 
pended upon  whether,  within  six  years  be- 
fore the  commencement  of  the  suit  there 
had  been  a  breach  of  tbe  alternative  promise 
which  Brown  had  elected  to  rely  upon,  on 
the  part  of  the  defendant  Such  waa.  In 
efFect  the  holding  when  this  case  waa  be- 
fore this  court  on  pleadings.  Brown's  Bx*r 
V.  Hitchcock,  69  Vt  197.  37  AtL  282L  In 
view  of  this  holding.  It  is  unnecessary  to  de- 
cide the  other  questions  argued  by  oonnsd. 
Judgment  reversed,  and  cause  remanded. 
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(71  vt  4ffT) 

PBBRY  et  kL  T.  MILTIMOBE  BIASHO 
Srmjj  QAB  WHEKL  CO.  et  al. 
(Baprems  Court  of  Vermont.  Bennington. 

Jalr  27,  1890.) 
rORSIGN  JUDOHBNTS— JURISDICTION— DB- 
MORRSR. 

In  an  action  on  forrign  judgment,  the 
question  of  Jurisdiction  to  render  the  judgment 
cannot  be  raised  b;  demurrer,  where  want 
thereof  doea  not  appear  by  the  record. 

Kzceptlona  from  Bennington  oonnty  court. 

Actloa  b7  Charles  EL  Ferry  and  others 
against  the  MUtlmore  Elastic  Steel  Car  Wheel 
Company  and  oth«8.  From  a  judgment  los- 
talning  a  demurrer  to  the  declaration,  plain- 
tiffs  except   Bxceptlons  sustained. 

Argued  May  term.  1899,  bef  we  TAFT.  Q 
J.,  and  BOWEU^  TITUSB.  IfDNSON, 
8TABT,  THOMPSON,  and  WATSON,  JJ. 

F.  O.  SwlnlDgtcm.  tor  plalntlffi.  Barber  ft 
Darling,  for  defendants. 

TYLER,  3.  The  declaration  la  in  debt  up- 
on a  Judgment  rendered  by  the  circuit  court 
of  Cook  county,  lU.,  March  16,  1897.  It  al- 
leges that  the  defendants  are  residents  of 
this  state;  but  it  do6B  not  allege  that  they 
erer  were  residents  of  IlUnots,  nor  that  they 
were  served  with  process  summoning  them  to 
appear  in  said  cause,  uor  that  they  appeared 
tb»redn,  nor  that  that  court  in  any  manner 
obtained  Jurisdiction  of  them,  nor  that  It  had 
Jurisdiction  of  the  subject-mattor  of  the  suit 
The  case  here  standa  upon  a  general  demurs 
rer  to  the  declaration. 

It  Is  well  settled  by  the  decisions  ot  this 
court,  and  by  those  of  the  supreme  court  of 
the  United  States,  that  it  Is  competent  for  a 
defendant  to  contradict  and  impeach  the  judg- 
ment of  a  court  of  another  state  by  proof  that 
that  court  bad  not  Jurisdiction  of  the  matter 
in  controversy,  or  that  the  Judgment  was  ren- 
dered without  the  defendant's  appearance,  or 
notice  to  him  to  appear.  Wood  v.  Augustins, 
70  Vt  687,  41  AtL  588;  Machine  Co.  v.  Bad- 
cllflTe,  187  n.  S.  287,  11  Sup.  Ot  92,  34  L.  Ed. 
870.  The  defendant  does  not  controvert  this 
rule  of  law,  but  ccmtends  that  the  question  of 
Jorlsdlctlon  cannot  be  raised  by  general  de- 
murrer. It  would  be  more  in  compliance  with 
the  requirement  of  the  constitution  of  the 
United  States  that  full  faith  and  credit  shaU 
be  given  in  ea^  state  to  the  public  acts,  rec- 
ords, and  Judldal  proceedings  of  every  other 
state,  and  with  the  acts  of  congress  passed  in 
pursuance  thereof,  and  more  In  accord  with 
the  spirit  of  comi^  that  exists  between  the 
courts  of  the  dlffermt  states,  to  presume  that 
the  Illinois  court  bad  proper  Jurisdiction,  un- 
til the  contrary  la  shown  by  proof  under  a 
proper  plea,  than  to  require  the  plaintiff  to 
allege  these  Jurisdictional  facts  In  his  decla- 
ration. We  have  been  referred  to  no  case 
decided  by  the  United  States  supreme  comt, 
and  have  found  none,  whlc^  aids  us  upon  this 
question  of  pleadtaig.  The  cases  go  no  fur- 
ther than  to  dadare  that  under  the  oooBtltii> 


tlon  and  laws  ct  the  United  States  a  Judg- 
ment ac  decree  of  one  state,  made  by  a  court 
having  Jurisdlctb»  of  the  parties  and  ttie  sub- 
ject-matter, has  the  same  force  when  pleaded 
or  otterei  In  evUtuice  in  the  oonrts  ot  any 
other  state  as  in  the  state  -when  It  was  ren- 
dered. Gbeerer  t.  WHaon,  9  Wall.  108,  10  U 
Sd.  G04;  Chew  Brumagen,  IS  WaU.  407, 
20  L.  Ed.  068;  Insurance  Ock  t.  Harris,  07 
U.  S.  331,  24  L.  Ed.  9S9.  In  Thompson  v. 
Whitman.  18  Wall.  4S7,  21  Ed.  897,  It  was 
held  that  the  JnrlsdlctlMi  of  the  conrt  by 
which  a  judgment  IB  rendered  In  any  state 
may  be  questioned  In  a  collateral  ^nceedlnff. 
In  that  case,  under  a  law  of  ttie  state  of  New 
Jersey  by  which  nonresidents  were  prohibited 
from  raking  clams  and  oysters  in  the  waters 
of  that  state,  and  two  Justices  of  the  county 
In  whldi  the  selsure  of  the  toss^  was  made 
were  antboilzed,  upon  Information,  to  try  and 
detmnlne  the  case.  It  was  held  that  it  might 
be  shown  by  parol  evidence  that  the  seizure 
was  not  made  In  the  county  where  the  prose- 
cution was  had.  It  is  laid  down  In  the  text 
in  11  Enc.  PI.  ft  Prac.  1181,  tbat  tbe  Jurisdic- 
tion of  a  superior  commoo-law  oonrt  la  pre- 
sumed, unless  the  contrary  appears,  and 
therefore  in  an  action  upon  a  Judgment  of 
such  a  conrt,  although  of  a  f oreifni  w  a  sister 
state.  It  la  not  necessary  to  fiver  that  such 
court  had  Jurisdiction  dther  of  the  subject- 
matter  or  of  the  person.  A  large  nnmber  of 
cases  are  cited  In  the  notes  as  snstalnlng  this 
rule,— among  them,  Wilbur  t.  Abbot,  68  N.  H. 
272;  Mink  T.  Shaffer,  m  Ps.  St  280,  10  Atl. 
805;  Jarvis  v.  BobliWHi,  21  Wis.  HS/L  Tbe 
rule  in  Massachnsetts  is  that  the  record  mt 
the  Judgment  of  another  state  la  xwlma  facie 
evidence  that  the  court  had  Jurisdiction  vt 
the  defendant  bat  that  it  Is  open  to  the  de- 
fendant to  prove  ttiat  he  did  not  appear  In 
person  vt  by  attorney  In  the  actitm  In  whldi 
the  Judgment  was  rendered.  BIss^  v. 
Wheelock.  11  Cosh.  277:  Wright  v.  Andrews, 
130  Maaa.  140.  In  12  Enc.  PI.  ft  Prac.  178,  it 
Is  stated  as  the  general  rule  "that  nothing 
ahall  be  intended  to  be  out  of  the  Jurisdiction 
of  courts  of  superior  general  JuriBdlcU<m  but 
that  which  especially  appears  to  be  so.  With 
such  courts  the  record  need  not  affirmatively 
show  Jurisdiction,  and,  when  silent  upon  the 
point  every  intendment  is  In  favcur  of  their 
Jurisdiction."  The  rule  se^s  to  have  been 
deduced  from  decisions  of  oourta  of  last  re- 
sort in  most  of  the  states,  though  It  has  some- 
times been  held  that  the  declaration  must  af- 
firmatively allege  JarlsdiaUtm.  On  page  186, 
Id..  It  is  stated  that  when  the  want  of  Juris- 
diction appears  on  the  face  of  the  record,  the 
objection  may  be  raised  by  demurrer,  motion 
to  dismiss,  or  motion  In  arrest,  but,  if  the 
want  of  Jurisdiction  does  not  thus  appear,  the 
objection  should  be  taken  by  answer  or  plea 
In  abatement  Under  the  practice  In  this 
state,  however,  a  motion  to  dismiss  Is  not 
availably  Marsh  v.  Graves,  68  Vt  400,  36 
AtL  335.  In  FuUerton  v.  Horton,  11  Vt  4^, 
the  action  was  debt  upon  a  Jud^nent  of  the 
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court  of  eomnum  ^eaa,  Middlesex  ootuitr. 
Mass.  It  appeared  hj  the  record  tliat  the  de- 
fendant waa  set  iq>  as  of  Acton.  In  that  coun- 
ty, while  the  offlcer'8  return  showed  the  at- 
tadiment  o€  certain  lands  In  the  county  where 
he  resided,  and  that  a  summons  was  left  at 
hiR  last  and  usual  abode,  In  Stowe,  In  the 
same  county.  The  defendant  demurred  for 
that  the  record  did  not  show  notice  to  him  of 
the  original  action.  It  was  held  that,  while 
the  Judgm«it  might  be  Inquired  Into  under 
any  proper  plea,  a  d«nurrer  did  not  raise  tb^ 
Question;  that  full  faith,  credit,  and  effect 
must  be  given  to  tbe  record;  and  that  It  did 
not  appear  that  the  comt  had  not  jnrlsdlctioa. 
The  court  remarked  that,  If  tbe  defiant 
were  to  show  that  he  did  not  then  reside  In 
Massachusetts,  then  notice  to  blm  sbonid 
dearly  and  affirmatlrely  appear;  for  "a  resi- 
dent of  one  state  ought  not  to  be  subject  to 
the  jurisdiction  another,  unless  It  afflrmar 
tlrely  appear  that  he  had  notice.**  This  Is  In 
accordance  with  the  holding  In  Galpln  t. 
Page.  iS  Wall  860,  21  L.  Bd.  960,  that: 
''Tnienerer,  therefore.  It  appears  from  the 
Inspection  of  the  record  o(  a  court  general 
Jurisdiction  that  the  defendant  against  whom 
a  personal  Judgment  or  decree  la  rendered  was 
at  the  time  ot  the  alleged  serrlce  wldiout  the 
territorial  limits  of  tbe  court,  and  thus  be- 
yond the  readti  of  Its  process,  and  that  he 
nerer  appeared  In  the  action,  the  presumptloB 
of  Jurisdiction  over  bis  person  ceases,  and  tlie 
burden  of  establishing  tbe  Jurlsdletlm  Is  cast 
upon  the  party  who  Invokes  tbe  benefit  or 
protectHm  oC  tiw  Judgmmt  at  decree.  *  *  * 
If  18  a  role  as  old  as  tbe  law.  and  nev«  more 
to  be  respected  than  now,  -that  no  one  shaH 
be  personally  bound  until  he  has  had  his  day 
In  court,^-by  whldi  la  meant;  until  he  bas 
been  dol^  dted  to  appear,  and  has  beoi  af- 
forded an  opportunity  to  be  heard.  Judgment 
^ttaout  such  dtation  and  opportunl^  wants 
all  tbe  attrUmtes  of  a  Judicial  determlnatl<nL 
It  Is  Judldal  usurpation  and  oppresstok,  and 
never  can  be  upheld  where  Justice  Is  Justly 
administered.**  Neither  of  the  above'  cases 
makes  against  tb»  general  rule  tiiat  the  Ju* 
Tiadlction  of  the  court  of  another  state  la  pre- 
sumed in  tbe  first  Instance,  bnt  Is  open  to 
Inquiry.  In  Ijipham  r.  Brlggs.  27  Vt  84.  and 
In  Price  v.  Hlt^ofe,  80  Vt  282,  the  objection 
was  raised  by  plea.  In  Prosser  v.  Warner, 
47  Vt  667,  oyer  of  tiie  record  having  been  ob- 
tained, and  It  being  apparent  Itaat  the  su- 
preme court  ot  New  York,  which  rendered  tbe 
decree  for  alimony,  bad  not  Jnrls^ctlon  of 
the.  person  of  tbe  defendant  a  demnrrer  was 
sustained.  Tbe  remarks  of  the  court  In  Price 
V.  Hlckok  (In  substance,  that  a  Judgment  of 
tiie  court  of  another  state,  rendered  without 
notice  to  tiie  defmdant  could  not  be  enforced 
by  action  out  of  tbe  state  where  It  was  ren- 
dered; that  one  state  or  nation  has  no  ri|^ 
to  thus  give  extraterritorial  effect  to  Its  laws 
and  Judicial  proceedings,  aod  require  anotber 
state  to  enforce  them  by  action)  are  not  op- 
posed to  tbe  role  of  pleadli^  that  SDcb  want 


of  notice  cannot  be  raised  by  demurrer  irtien 
It  does  not  appear  by  the  record,  as  In  flils 
case,  that  the  court  that  rendered  tbe  Judg- 
ment had  not  Jurisdiction  of  the  defendant 
The  pro  forma  Jo^ment  Is  reversed,  demmv 
rer  overruled,  declaration  adjudged  wffiplont^ 
and  cause  remanded. 


(71  vt.  461) 

POWELL  et  al.  v.  FIRST  NAT.  BANK  OP 

CONGOBD. 

(Supreme  Gmirt  of  V«inont  GUttEnd«i. 

July  27.  1880.) 

ATTORMST  AND  CUBNT\-ATTOEKBT^  8ERT- 
ICBB— LIABILITY. 

Where  an  express  company  contracted  with 
a  bauk  to  protest  certaio  checks  for  it  tbe  fact 
that  attorneys  employed  by  the  express  com- 
pany's agent  to  perfopm  the  service  took  in- 
structions direct  from  the  bank,  and  believed 
the  express  agent  was  acting  as  agent  of  the 
bank  in  turning  the  matter  over  to  tbem,  when 
In  fact  he  had  authoritr  to  act  only  for  the 
express  company,  is  insufDcient  to  make  the 
bank  liable  to  the  attorneys  for  their  cbarges, 
since  there  was  no  direct  employment  of  tbem 
by  tbe  bank,  and  tbe  service  rendered  was  of 
no  benefit  to  it;  the  express  company  alone 
being  reaponsible  for  the  protesting  of  the 
checks. 

Exceptions  from  Chittenden  county  court 
Action  by  Powell  &  Powell  against  the 
First  National  Bank  of  Concord.    From  a 
Judgment  for  pLUntifCs,  defendant  raxeptSL 
Reversed. 

Argued  Uay  term.  1890,  before  ROWGLU 
TILER,  MUNSON,  START,  THOMPSON, 
and  WATSON,  JJ. 

PoweQ  ft  Powell,  pro  sa.  Brown  A  Map 
comber,  fw  defen^mt 

TYUiB.  J.  The  facta  found  by  tbe  trial 
ooort  are:  That  the  defendant  entered  Into 
a  contract  with  the  American  Express  Gom- 
pahy  by  which  tbe  lattw  was  to  make  col- 
lectioaB  <tf  tbe  checks  which  came  Into  the 
defendant's  bands  drawn  on  the  Burlington, 
Vt,  banks,  and  to  have  tbem  protested  im- 
mediately wboi  not  paid  oin  presentathm. 
Tbat  on  April  80,  18S8.  the  defendant  deUr- 
ered  a  large  number  of  to  the  eq^ress 

company  at  Gfsioord,  N.  H.,  which  the  ex- 
press company  sent  to  Burlli^ton,  wbrae 
they  arrived  on  Bfay  2,  1808.  Paym^  be- 
ing refused,  tiiey  were  returned  by  Hender- 
son, the  express  company's  agent  at  Burling- 
ton, without  protest  to  the  express  compa- 
ny's agent  at  Ooncord,  who  at  once  returned 
tbem  to  Henderson,  with  Instmcthms  to 
have  tbem  protested  If  dlshcmored.  The 
Bttrilngton  banks  had  fuada  of  the  drawers 
with  which  to  pay  the  diecks,  bnt  tb^  re> 
quired  the  prior  Indorsraiento  guarantied, 
and  tbe  defendant's  Indorsement  was  made 
with  a  rubber  stamp,  and  not  In  writing; 
also,  tbe  cbectos  were  Indorsed,  "K,  F.  H.. 
Agent  ot  tbe  AmMicaa  Bxpress  Go.,**  the 
agent  taavfsg  no  auttiority  on  file  to  Indorse 
the  (Aecks;  so  the  instnmiffints  were  regard- 
ed aa  iRBgular;  Thsm  wwe  otbcr  objec- 
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tloiu  to  s  port  of  .the  ebecfes  not  necesaavy 
to  state.  After  the  ch«ckB  vere  returned  to 
Burlington,  and  presented  the  second  time, 
and  payment  refused,  Henderson  telegraph- 
ed the  facts  to  Mr-  Pratt,  the  express  com- 
pany's agent  at  Concord,  who  went  to  the 
defendant's  preeldent,  and  InftHrmed  falm  at 
the  nonpayment,  and  the  two  men  went  to 
the  office  of  Mr.  Streeter,  who  was  a  director 
.  of  the  bank  and  Its  counsel.  Streeter,  at 
Pratt's  request  and  /In  his  presence,  and  In 
the  presence  of  the  president,  telephoned  to 
Henderson,  In  substance,  that  the  latter  did 
not  understand  the  business,  and  that  he  had 
better  place  it  In  the  hands  of  some  one  who 
did.  Streeter  Inquired  of  Henderson  about 
the  plaintiffs,  and  directed  him  to  place  the 
checks  In  their  hands  for  protest  If  not  paid. 
Henderson  then  placed  the  checks  In  the 
plaintiffs'  hands,  saying  that  he  was  directed 
by  the  defendant  to  hand  the  checks  to  them 
for  protest  At  Henderson's  suggestion,  the 
plaintiffs  took  directions  from  the  defendant 
through  the  telephone.  The  plaintiffs  then 
performed  the  service,  as  they  supposed,  by 
the  defendant's  employment  through  Hen- 
derson, and  their  charges  therefor  were  rea- 
sonable. The  trial  court  further  found  that 
the  express  company  was  bound  by  Its  con- 
tract to  perform  the  service  rendered  by  the 
plaintiffs;  that  Henderson  had  no  authority 
to  employ  the  plalntlfls  In  the  defendant's 
behalf,  and  that  the  defendant's  officers  sup- 
posed that  the  plaintiffs  were .  employed  by 
the  express  company,  and  directed  Hender- 
son to  BO  Inform  them;  but  whether  Hender- 
son so  understood  through  the  telephone  the 
court  was  not  able  to  find.  In  the  conversa- 
tion between  Streeter  and  Henderson,  the 
latter  was  told  that  be  must  understand 
that  he  watt  acting  for  the  express  company, 
and  not  for  the  bank,  and,  after  Henderson 
was  directed  to  place  the  checks  In  the 
plaintiffs'  hands  for  protest,  he  was  directed 
by  Pratt  by  telegram  to  have  the  notary 
mall  a  notice  to  each  drawer  of  the  checks 
as  well  as  to  each  Indorser. 

To  enable  the  plaintiffs  to  recover,  they 
must  hare  shown  a  direct  employment  by 
the  defendant,  or  that  the  defendant  bad 
knowledge  that  they  were  performing  bene- 
ficial service  for  It,  and  had  reason  to  sup- 
pose that  they  expected  it  to  pay  for  such 
service,  and  acquiesced  In  the  service  being 
rendered.  Benj.  Cont  18;  Pew  v.  Bank, 
130  Mass.  381.  The  case  shows  no  employ- 
ment of  the  plaintiffs  by  the  defendant  If 
they  were  employed  by  any  one.  It  was  by 
Henderson,  and  it  Is  expressly  found  that  he 
had  no  authority  to  employ  them  In  behalf  of 
the  defendant  Whatever  authority  Hender- 
son had  he  derived  from  Pratt  through 
Streeter,  and  Henderson  was  told  that  he 
was  acting  for  .the  express  company,  and 
not  for  the  defendant  The  service  rendered 
was  valuable,  not  to  the  defendant  but  to 
the  express  company,  whose  doty  It  was  to 
have  the  checks  protested.  The  offlcera  oC 


the  bank  bad  no  knowledge  that  the  plain- 
tiffs were  performing  service  In  Ite  behalf, 
nor  were  the  circumstances  such  that  they 
had  reason  to  suppose  that  they  were  rely- 
ing upon  the '  bank  for  [laymeut.  On  the 
contrary,  the  bank  officials  had  reasmi  to 
suppose  that  the  plaintiffs  were  acting  for 
the  express  company  and  In  reliance  upon 
Its  paying  them. 

The  fact  that  Henderson  told  the  plaintiffs 
that  he  had  been  directed  by  the  defendant 
to  place  the  checks  in  their  hands  tor  protest 
is  €t  no  importance,  It  being  found  that  he 
had  not  such  authority;  nor  is  it  material, 
in  view  of  the  other  facte'  fpnnd,  that  the 
plaintiffs  supposed  they  were  employed  by 
Henderson  for  the  defendant  Tlie  plaintiffs' 
obtelning  directions  from  the  defendant  In 
respect  to  the  protest  was  entirely  consistent 
with  their  employment  by  the  express  com- 
pany. The  plaintiffs  do  not  bring  their  case 
within  either  rule  steted.  Therefore  the  pro 
forma  Judgment  is  reversed,  and  Judgment 
rendered  for  the  defendant 


(71  vt.  421) 

ATKINS  V.  ATKINS  et  aL 

(Supreme  Court  of  Vermont.  Chlttoiden. 

July  21, 1889.) 

BXBCUTORS  AND  ADl«tfISTRAT0It8-UFB  TS- 
8URANCE  —  BBNEPICIART  —  LBOATEB  —  IN- 
DEBTEDNESS—GRED 1 TS—AF  PLIGATI  ON. 

.  Where  testator's  life  laaurance  was  col- 
lected by  his  execatoni,  and  was  decreed  to  be 
paid  them  to  the  beneficiary  in  the  poller, 
who  was  also  a  legatee  under  the  will  and  such 
insurance  was  the  first  indebtedness  due  by 
them  to  Boch  legatee,  general  payments  and 
credits  theretofore  made  to  her  the  execators 
from  the  estete  were  proper^  applied  to  ^tln- 
guish  inch  indebtedness. 

Appeal  In  chancery*  Ohlttenden  connty; 
Taft  Chancellor. 

Bill  by  Catherine  Atkins  against  Alfred 
Atkins  and  another.  From  a  decree  in  fa- 
vor of  complainant,  and  applying  paymente 
in  rednction  of  her  claim,  complainant  ap- 
peals. Affirmed. 

Chancery.  At  the  March  term,  1899,  Chit- 
tenden county,  before  Taft  Ob.,  the  case 
came  on  for  hearing  under  a  mandate  of  the 
supreme  court  and  the  report  of  the  master 
filed  In  pursuance  thereof,  whereupon  it  was 
adjudged  that  the  oratrix  recover  of  the  de- 
fendante  the  sum  of  ^,719.96,  with  interest 
since  March  8^  1899,  which  the  defendante 
were  to  pay  within  60  days,  with  costs,  and, 
in  default  thereof,  the  notes  and  mortgage 
described  In  the  bill  were  to  become  the 
property  of  the  oratrix  In  payment  pro  tanto 
of  the  sums  decreed.  The  oratiix  appealed. 
One  contention  of  the  oratrix  was  that  the 
paymente  applied  by  the  chancellor  In  re- 
duction of  her  claim  should  have  been  treat- 
ed as  paymente  towards  her  share  as  legatee 
in  the  estate  of  Hiram  AtlUns. 

Argned  May  term.  1889,  before  BOWBLL, 
MUNSON,  8TAB.T.  THOMPSON,  and  WAT- 
SON, J  J. 
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0.  O.  Anstln  and  H.  A.  Bart,  for  appellant 
Dllllngham.  Huse  ft  HQwland,  for  appelleea. 

THOMPSON,  J.  This  case  does  not  In- 
volve the  settlement  of  the  estate  of  Hiram 
Atkins,  deceased,  now  pending  In  the  pro- 
bate court  Whatever  may  be  the  rights  of 
the  oratrlx  In  the  settlement  of  that  estate. 
It  Is  left  for  that  coart  to  determine.  The 
right  of  the  oratrlx  to  the  $6,000  received 
on  policy  No.  160,000,  Issued  by  the  New 
York  Life  Insurance  Company,  and  to 
¥684.&1  received  on  policy  No.  4,967.  Issued 
by  the  National  Life  Insurance  Company, 
and  the  manner  In  which  the  defendants 
should  account  therefor,  was  determined 
when  tills  case  was  before  this  court  as  re- 
ported In  70  Vt  065,  41  Atl.  603.  The  only 
question  for  decision  Is  as  to  how  payments 
shall  be  applied  which  were  made  by  the  de- 
fendants to  the  oratrlx  without  any  direc- 
tion as  to  their  application,  and  which  have 
not  been  applied.  From  the  time  the  de- 
fendants received  on  said  policies  the  sums 
of  money  held  to  belong  to  the  oratrlx,  such 
sums  were  due  and  owing  from  them  to  her. 
They  were  the  first  Indebtedness  In  order  of 
time.  If  any  other  existed,  from  them  to  her. 
The  rule  Is  well  settled  In  this  state  that 
general  payments  and  credits  will  be  applied 
to  extinguish  Indebtednesses  In  the  order  of 
time  In  which  they  accrued.  Morgan  v. 
TarbelJ,  28  Vt.  498;  Pierce  v.  Knight  81  Vt 
701;  St  Albans  v.  Falley,  46  Vt  44&  This 
Is  the  rule  adopted  by  the  court  of  chancery 
in  making  the  decree  from  which  this  ap- 
peal was  taken.  The  decree  In  this  respect 
was  In  accordance  with  the  law,  and  upon 
the  facts  disclosed  was  equitable  as  between 
the  parties.  Decree  alfirmed,  with  costs  to 
the  defendants,  and  cue  remanded  to 
court  of  chancery. 

(Tl  vt  478) 

UOODT  T.  TOWN  OP  BRISTOU 
(Svpreme  Oonrt  of  VermoDt    AddlsMi.  Tnly 
28,  1890.) 

PMFBgriVB  HIQHW ATS— RATLINGS  —  INJURIBS 
TO  TRATBX*ER— TOWN'S  LIABIUTY. 

Acts  1896,  No.  73,  K  1.  2>  require  towns  to 
erect  and  maintain  suitable  guards  or  raillugs 
at  all  dangerous  places  on  public  highways  to 
protect  travelers  from  accident  by  muning  over 
or  down  embankments,  and  such  act  is  made 
subject  to  St  c.  162,  requiring  towns  to  repair 
an  unsafe  highway  or  bridge  at  the  order  of 
county  road  commissioners,  sod  declaring  that 
the  town  shall  be  liable  for  damages  camed  by 
the  insufficiency  or  want  of  repair  of  any  of  Its 
bridges  or  culverts,  and  to  indictment  for  fall- 
ing to  keep  a  highway  In  repair.  Held,  that  a 
person  injured  by  reason  <^  a  town  neglecting 
to  maintain  a  railing  at  a  dangerous  place  on 
one  of  its  highways,  not  a  bridge  or  cnlvwt, 
was  not  entiued  to  recover  against  the  town, 
under  such  act  for  the  damages  resulting  there- 
from. 

Bxceptlons  from  Addison  county  court. 

Action  by  Amoe  W.  Moody  against  the 
town  of  Bristcd  for  Inlarles  sustained  on  a 
highway  by  reason  of  the  want  of  a  railing 


at  a  dangerous  plaee.  not  a  bridge  or  culvert 
Prom  a  judgmoit  In  fftvor  of  defendant  na* 
talning  a  demurrer  to  the  declantlai,  plain- 
tiff brings  exceptions.  Affirmed. 

Argued  May  term,  1899,  before  TAFT,  C.  J.. 
and  ROWELL,  TYLER,  MUNSON,  STABT, 
TH0UP80N,  and  WATBON.  JJ. 

Button  A  Button,  for  plaintiff.  W.  W. 
Rider  and  G.  M.  Wilds,  tor  detoidanl 

ffTART,  J.  The  action  ta  ftnr  the  recovery 
of  damages  tustained  the  plaintiff  by  rear 
son  of  Hie  defendant's  neglect  to  naaintaln  a 
guard  or  railing  at  a  dangerous  place  on  one 
of  Its  highways.  The  plaintiff  oonteDds  that 
tiie  action  is  anthorlsed  by  No.  TO  <rf  the  Acta 
of  1896.  Section  1  of  this  act  makes  it  the 
duty  of  ev^  town  and  city  to  erect  and 
maintain,  Ip  all  dangerous  places  on  Its  pub- 
lic highways,  'suitable  guards  or  raOlngs  to 
protect  travelers  from  accident  by  running 
over  OP  down  embaiUcments,  and,  by  sectloB 
2,  the  act  Is  subject  to  the  provisions  ta  chap- 
ter 152  of  the  Vermont  Statutes.  This  titiap- 
ter  provides  that  when  a  highway  or  bridge 
Is  oat  of  repair  or  unsafe  for  travd,  the  coun- 
ty road  commissioners  may  order  It  repaired; 
and.  If  tlie  town  n^;Iects  to  comply  with  sndi 
order,  the  commissioners  may  cause  the  re- 
pairs to  be  made  at  the  opense  of  the  town. 
It  also  provides  that  when  a  town,  liable  to 
keep  In  repair  a  highway  or  bridge,  fails  no 
to  do.  It  may  be  tauUcted  for  such  n^lect  by 
the  grand  Jury  of  the  oounty,  and  may  be 
fined  at  the  discretion  of  the  court,  and  the 
fine  BO  assessed  shall  be  e:q)ended  In  repaii^ 
Ing  the  highway  or  bridge,  uiuler  the  direction 
of  a  commissioner  app<^ted  the  conrt  It 
la  further  provided  In  this  diapter  that,  If 
damage  occurs  to  a  person  w  his  pnqpmty 
by  reason  of  the  Insuffldeacy  or  want  of  re- 
pair of  any  bridge  or  culvert  which  the  town 
Is  liable  to  keep  In  repair,  the  person  sustain- 
ing damage  may  recover  the  same  In  an  action 
on  the  case.  It  Is  obvious  that  the  purpose 
of  the  enactment  of  1886  was  to  point  out 
more  clearly  and  particularly  the  duty  al- 
ready resting  npon  towns  by  gcoetal  enact- 
ments to  keep  their  highways  and  bridge* 
reasonably  safe  for  travel  tberecm.  and  tiiat 
the  want  of  a  guard  or  railing  at  dangerooa 
places  to  protect  travelers  fmn  running  ow 
embankments  was  such  an  InsuffidentT  and 
want  of  repair  as  would  make  It  the  duty  of 
the  oounty  road  commissioners  to  take  acdon 
and  require  guards  or  railings  to  be  neeted. 
and  would  justly  the  coun^  grand  Jmy  In 
indicting  a  town,  and  the  court  In  assessing 
a  fine,  and  causing  It  to  be  expraded.  for  the 
purpose  of  making  snob  places  reasonably 
safe  for  travel;  and  we  think  the  act  was 
made  subject  to  chapter  16^  to  insure  tbe 
erection  of  guards  or  railings  at  such  danger- 
ous places,  and  not  Ux  the  purpose  of  giving 
a  right  of  action  In  tevor  of  a  person  sustain- 
ing damage  by  reason  of  the  ne^ect  of  the 
town  to  erect  and  maintain  such  guards  and 
railings.  Chapter  152  does  not  Impose  a  gen- 
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eral  liability  iq>on  towns  to  persona  nutaln- 
Ing  damage  bj  reason  of  the  Insofflclency  of 
Ughwara  The  liability  U  limited  to  those 
damagea  which  arise  from  the  InBufflclencIes 
of  bridges  and  culTerts,  but  Its  provisions  re- 
lating to  repairing  such  Insnfficlenclea  are  gen- 
eral, and  relate  to  all  highways.  So,  also, 
the  provisions  of  the  act  of  1896.  They  re- 
late to  dangerous  embankments  upon  all  high- 
ways, and  are  consistent  and  In  harmony 
with  those  provisions  of  chapter  152  which 
relate  to  the  power  of  county  road  commis- 
sioners and  county  courts  to  compel  repairs 
upon  all  highways;  and,  making  the  act 
subject  to  the  provisions  of  chapter  102,  It 
was  intended  to  make  It  subject  to  those  pro- 
visions relating  to  repalra  upon  all  highways 
and  bridges,  and  fliereby  secure  a  better  en- 
forcement of  Its  prorfsloiu.  Towns  and  oth- 
er municipal  corporations  created  for  govern- 
mental purposes  are  not  liable  to  a  prlyate 
action  for  neglect  to  ke^  their  highways  In 
repair,  or  for  the  neglect  of  their  officers  In 
this  respect,  unless  such  liability  la  expressly 
Imposed  by  statute.  Baxter  v.  Turnpike  Co., 
22  Vt  114;  Daniels  v.  Hathaway.  66  Vt  247. 
26  AU.  97a  21  L.  R.  A.  877.  If  the  legisla- 
ture had  Intended  to  Impose  such  a  general 
liability  upon  towns  as  Is  contended  for  by 
the  plaintiff,  It  would  have  used  more  apt 
words  for  that  purpose.  We  therefore  bold* 
that  an  additional  liability  on  the  part  of 
towns  to  persons  sustaining  damage  by  rea- 
son of  the  insufScIency  and  want  of  repair  of 
highways  Is  not  ImpoMd  by  tbe  act  of 
Judgment  affirmed. 


(71  VL  4U) 

COLTON  et  al.  v.  OETT  OF  HONTPEUEB. 

(Bnprente  Court  of  Vermont  WaaUngton. 
July  21,  ISOD.) 

TAXATION  —  BXBMPTtON  —  GONBTITUTIONAI* 
PROHIBITION— DBLBGATION  OF  POWaR— MU- 
NICIPAL  CORPORATIONS  —  UANTJFAOTCBINa 
■BTABUBHMKNT8. 

1.  Power  to  tax  includes  the  power  to  ex- 
empt from  taxatkm,  nnless  spedal^  prohiUted 
by  the  eon^totlon.  and.  in  absence  (tf  such  pr(h 
bibition,  the  legislature  can  delegate  to  ft  mu- 
nicipality the  power  to  exempt  from  taxation. 

2.  V.  S.  i  36S,  authorinng  towns  to  exempt 
mannfactarinK  eBtabllstunenta,  tfadr  necesBary 
maehioery  and  bnildlngs,  and  capital  and  per- 
sonal property  invested  therein  from  taxation, 
by  vote,  being  complete,  affirmative  legislation, 
is  not  unconstitutional  as  a  provision  for>  ex- 
emptltw  by  other  means  than  the  law  of  the 
state,  though  its  operation  depends  on  a  discre- 
tion to  be  thereafter  exerdseo  by  the  authority 
to  whom  delegated,  since  such  exercise  neither 
adds  to  nor  detracts  from  Bach  atatate,  but  is 
by  virtue  thereof. 

3.  V.  S.  S  386.  aathorising  towns  to  exempt 
manufacturing  estabiishments,  baildings,  and 
machinery  necessary  therefor,  and  capital  and 
personal  property  Invested  therein,  fnHn  taxa- 
ttoB,  by  vote,  is  not  in  contravention  of  Bill  of 
Bii^ts,  art  9,  which  declares  that  every  mem- 
ber of  society  is  bound  to  contribote  his  propor- 
tion towards  the  expmse  of  ttc  protection  of 
life,  liberty,  and  property. 

4.  Piainaffs'  buildings  and  machlnM-y  were 
exem^ed  from  taxatlMi  for  Ave  years  by  vote 
of  the  defendant  dty*  m  anthoibed  by  V.  S. 


I  866.  and  were  not  vssd  during  sntA  period  by 
themselveB,  but  were  used  for  manufacturing 
purposes  by  their  tenanta  Beld,  that  plaintiGte* 
Dulldings  and  machinery  were  properly  exempt- 
ed under  such  statute,  tfaoogb  not  built  and  fur- 
nished to  be  used  and  operated  by  tbemseivea. 
since  the  object  of  the  statate  was  the  estab- 
lishment of  new  iodustriea,  and  Its  expressed 
terms  did  not  limit  the  «Eemption  to  buildings 
and  machinery  actually  used  and  operated  by 
the  owner. 

Exceptions  from  Washington  cotinty  court; 
Thompson.  Judge. 

Action  by  Ckilton  &  More  against  the  city  (tf 
Hontp^er.  Judgment  for  defendant,  and 
plaintiffs  bring  exceptions.  Reversed.  

Argued  before  TAFT.  G.  J.,  and  BOWELJL, 
TTLEIR.  MUNSOM*  TQOUPSON,  and  WAT- 
SON, JJ. 

Edward  H.  Deavltt,  tta  plainttfTs.  Fred  P. 
Oarleton,  for  defendant 

THOMPSON,  J.  Plalntlirs'  property  in 
question  was  exempted  from  taxation  tot  flve 
years  by  vote  of  the  defendant  at  a  meeting 
legally  warned.  This  vote  was  taken  under 
V.  S.  i  865.  The  defendant  contends  that  this 
statute  la  unconstitutional,  because  it  Is  a 
delegation  by  the  legislature  of  its  authority 
to  tax  or  exempt  from  taxation,  and  because 
It  is  in  violation  of  the  letter  and  spirit  of  ar- 
ticle 9  of  the  bUl  of  rlgbta  U  void  for  either 
of  these  reasons,  the  vote  of  the  defendant  Is 
also  without-  effect  Unless  prohibited  by  con- 
stitatlonal  restrictions,  the  legislature  may 
confer  the  taxing  power  upon  municipalities 
in  such  measure  as  It  deems  expedient  to  tiie 
same  extent  as  the  state  possesses  it  2  Dill. 
Mun.  Corp.  (3d  Ed.)  {  740.  The  power  to  tax 
includes  the  power  to  eiempt  unless  Q>ecial- 
ly  prohibited  by  the  constitution.  The  rl^bt 
is  supposed  to  be  exercised  on  reasons  of  state 
policy,  and  presumptlTely  such  exemptions 
contribute  to  the  general  public  benefit 
Cooley,  Tax'n,  14&  If  the  state  can  e<mfer 
the  power  to  tax.  It  can  confer  the  power  to 
exempt  from  taxation  to  the  same  utent  to 
which  it  may  coerdse  that  power.  Hence,  If 
V.  &  I  866,  were  construed  as  a  delegation  of 
the  power  therein  named  to  the  municipality, 
it  would  not  be  unconstitutional,  as  s«di  dde- 
gatlon  is  not  prohibited  by  the  cimstltntion  of 
Vermont  But  It  Is  not  necessajy  that  a  leg- 
islative act  should  take  effect  at  the  time  It 
leaves  the  hands  of  the  legislative  department 
in  order  to  have  It  complete,  affirmative'  legis- 
lation. Ita  operation  may  be  made  to  depend 
upon  some  subsequent  event  and  yet  It  may 
have  passed  through  all  the  oonstitational 
formalities  necessary  to  perfected  leglslatiML 
Gooley.  Const  Urn.  (4th  Ed.)  142;  Bancr<tft 
V.  Dumas.  21  Vt  466;  State  v.  Parker,  26  Vt 
367.  Such  a  statute  is  V.  a  I  886.  It  Is  left 
for  the  town  or  city  to  say  whether  It  will 
avail  Itself  of  the  privilege  conferred  by  the 
law  to  enconrage  maanfactores  or  not  When 
It  legally  votes  to  exempt  for  a  stated  time 
from  taxation  ivoperty  enumerated  In  that 
section.  It  thwel^  brings  such  property  within 
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tbe  scope  of  the  law,  bnt  tt  neltber  adds  to 
nor  takes  from  the  statute  by  such  vote.  In 
RIchardBon  v.  City  of  St  Albans,  beard  and 
decided  at  January  term,  1899,  and  reported 
in  72  Vt  — ,  47  Atl.  100,  it  waa  claimed  that 
property  exempted  from  taxation  by  a  rote  of 
the  city  of  St  Albans  nndet  section  36C  was 
not  exempted  by  the  laws  of  this  state.  It 
was  held  that  whether  the  exemption  was  by 
the  act  of  the  legislature  or  by  the  vote  of 
the  body  to  which  It  had  delegated  Its  author- 
ity in  that  behalf,  Devertbeless  the  exemption 
was  by  vlrtnq  of  tbe  law  of  tbe  state.  This 
was,  in  effect,  a  holding  that  whichever  of 
the  views  under  discussion  was  adopted,  the 
section  Is  constitutional.  A  further  examina- 
tion of  the  authorities  confirms  that  view. 
The  general  right  to  make  exemptions  Is  in- 
TOlved  In  the  right  to  apportion  taxes,  and 
must  be  understood  to  exist  In  the  supreme 
legislative  power,  unless  expressly  forbidden. 
Oooley,  Tax'D,  146;  1  Desty,  Tax'n,  124.  Ar- 
ticle 9  of  the  bill  of  rights  does  not  abridge 
this  power.  It  has  never  been,  construed  to 
abridge  the  power  of  the  legislature  on  this 
subject.  On  the  contrary,  throughout  the  en- 
tire legislative  history  of  this  state  the  power 
of  the  legislature  to  declare  what  property 
should  be  exempt  from  taxation  has  been  rec- 
ognized and  exercised.  Thus  a  practical  In- 
terpretation has  been  given  to  article  9  con- 
trary to  that  for  whteh  tbe  defendant  con- 
tends. An  lnterpretatl<m  of  the'constttutlon 
and  bill  of  rights  contemporaneous  with  their 
adoption,  practiced  and  acquiesced  In  for  such 
a  length  of  time  as  conclusively  fixes  their 
construction,  as  a  Judicial  determination  to 
the  same  effect  Stuart  v.  Laird,  1  Cranch, 
290,  2  li.  Bd.  115;  ADortin  v.  Hunter,  1 
Wheat  804,  4  L.  Ed.  97r  GtAen  v.  Virginia,  6 
Wbeat  264,  S  L.  Ed.  2OT;  Cooley  v.  Board, 
12  How.  289, 13  L.  Ed.  996;  Pollock  v.  Steam- 
boat Co.,  114  U.  8.  411,  2  Sup.  Ot.  881,  29  L. 
Ed.  147;  Oooley,  Const  Urn.  (4tb  Ed.)  81-86; 
Huntington  t.  Bishop,  6  Vt  186;  State  v. 
Eeyes,  8  Vt  G7;  State  v.  Bosworth,  18  Vt 
402;  State  v.  Haley,  B2  Vt  476;  State  v.  Ma- 
goon,  61  Vt  45,  17  AtL  729;  Hall  v.  Arm- 
strong, 6S  Vt  421,  26  Atl.  662;  Boyden  v. 
Brookllne,  8  Vt  284;  Rogers  v.  Goodwin,  2 
Mass.  475;  Packard' v.  Richardson;  17  Mass. 
122.  It  is,  therefore,  apparent  that  V.  S.  I 
365,  Is  not  unconstltational  for  ^tbet  of  the 
reasons  m^ed  by  the  defendant 

The  building  and  machinery  of  the  plain- 
tiffs exempted  by  the  vote  of  tbe  defendant 
are  of  the  kind  and  value  wblch  may  be  ex- 
empted from  taxation  for  a  term  of  years, 
under  tbe  provisions  of  section  866.  Tbe 
plaintiffs  have  never  used  and  operated  this 
property  themselves  for  manufacturing,  but 
they  erected  the  btillding  and  furnished  the 
machinery  to  have  the  same  used  for  that 
purpose,  and  tbe  same  has  been  so  used  by 
^elr  tenants  during  the  time  In  question. 
The  defendant  contends  that  tbe  building  and 
machinery  in  question  are  not  witbin  tbe  pn>- 
viskna  nt  Nctlon  886,  because  they  were  not 


built  and  famished  to  be  used  and  operated 
by  the  plaintiffs  tbemselves  for  manufactur- 
ing, and  because  tbe  same  have  not  been  so 
used  and  operated  by  them.  There  is  noth- 
ing In  the  expressed  terms  of  section  366 
which  limits  the  [>ower  to  exempt  manutec- 
turlng  establlabments,  machinery,  apt^anees, 
and  buildings  necessary  for  the  prosecution 
ot  tbe  business  to  such  property  as  Is  actual- 
ly used  and  operated  by  the  owner  thereof 
for  manofacturing  during  tbe  time  of  the 
specified  exemption.  Tbe  primary  object  of 
this  statute  is,  not  to  aid  and  benefit  [Hlvate 
persons  tor  private  ends,  bnt  Its  purpose  is 
to  benefit  the  public  at  large  by  Increasing,  In 
tbe  end,  the  resources  of  the  state  and  its 
taxable  property  through  tbe  establishment 
of  new  Industries,  mils  end  Is  as  effectually 
attained  by  the  erection  of  '  such  establish- 
ments and  bolldlngs  and  the  furnishing  of 
such  machinery  and  appliances^  to  be  used 
and  operated  by  tenants,  as  would  be  tbe  casp 
were  tbe  same  used  and  operated  for  a  like 
purpose  by  the  owner  thereof.  Without  the 
opportunity  to  rent  such  plants.  It  Is  apparent 
that  persons  with  capital  suffldent  to  carry 
on  a  successful  business  therein,  bnt  unable 
financially  to  erect  such  plants,  would  be  de- 
terred from  engaging  In  manufacturing,  while 
with  an  opportunity  to  rent  they  would  de- 
velop new  Industries.  On  the  other  hand,  It 
Is  conceivable  that  capitalists  might  take  tbe 
risk  of  building  a  manufacturing  plant,  if 
tfaey  could  rent  the  same,  and  take  tbe  bene- 
fit of  tbe  exemption  for  a  time,  when  they 
would  not  make  the  investment  were  they 
compelled  to  operate  It  themselves  in  order  to 
have  tbe  benefit  of  such  exemption.  Tbe  ob- 
ject the  legislature  sought  to  promote  by  this 
statute  was  tbe  development  of  new  Indus- 
tries of  tbe  character  specified  In  section 
by  exempting  the  property  therein  specified. 
This  purpose  will  be  effectuated  by  so  con- 
struing It  as  to  include  property  of  tiie  char^ 
acter  of  the  property  In  question.  To  hold 
otherwise  would  defeat  tbe  clearly  expressed 
intent  and  purpose  of  the  legliriatare^  We 
therefore  bold  that  the  plaintiffs*  prop«ty 
comes  clearly  within  the  letter  and  the  spirit 
of  tbe  property  which  may  be  exempted  from 
taxation  under  section  866.  The  pro  fM-ma 
Judgment  Is  reversed,  and  Judgment  for  the 
plaintiffs  to  recover  f36  and  interest  thereon 
from  September  28;  1898,  and  tbelr  costL  ■ 


(71  Vt.  *T8> 

SILLS  STOVE  WORB»  T.  BROWN. 
(Supreme  Court  of  Vermont   Windsw.  Amg, 

12,  1890.) 

riULUD  —  DBCBIT  — rALSB  ntOPBBTT  ffTATS- 
HBNT-BVimNCB. 

1.  Where  plaintiff's  declaratioii  in  an  actioD 
for  deceit  was  based  on  an  injury  resultiag  from 
R  false  proper^  statement  In  writing  given  by 
defendant  to  obtain  credit;  Pand  evtdMiee  tbat 
defendant  made  oral  repetiaons  ot  sndi  state* 
mentfl  was  inadmissible. 

2.  In  an  action  for  deceit  against  one  member 
ot  a  firm,  for  giving  a  talae  proportr  stateBait 
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of  th«  flrm'B  aMaetM,  erldence  oC  peraonsl  debts 
owed  by  defendant  at  the  time  the  statement 
was  Rivea  is  inadmissible. 

8.  Where  a  declaration  alle^  a  partnership, 
it  Is  not  error  to  reject  ertdence  offered  hj  plain- 
tiff to  show  that  «  partnership  did  not  in  fact 
exist. 

4.  In  an  action  against  defendant  for  deceit 
in  giving  Jin  erroneons  property  statement  of 
the  assets  of  a  firm  to  which  he  belonged,  it  was 
not  error  to  refuse  to  permit  the  IntrodnctioQ 
of  the  record  of  a  former  insolvency  proceeding 
of  defendant,  to  show  that  certain  property  in- 
cluded in  the  statement  given  by  the  nrra  was 
not  ita  property,  and  tbdt  the  title  to  certain 
real  estate  belonged  to  defendant^  and  not  to 
the  Arm. 

Exceptions  from  Windsor  eoaitt7  eonrt; 
Taft.  Judge. 

Action  by  the  Sills  Store  Works  against 
Obarles  H.  3rown  for  deceit  Judgment  tor 
defendant^  and  plaintiff  excepts.  Affirmed. 

With  reference  to  the  fourth  point  In  tiie 
opinion,  it  appeared  that  the  defendant  had 
afterwards  given  a  mortgage  apon  the  prop- 
ertj  covered  by  the  statement,  and  the  plain- 
tlfT  requested  the  court  to  eha^  that  the 
written  statemrat  "made  a  eontlnnons  obliga- 
tion on  the  part  of  the  defendant,  whidi,  if  he 
did  not  perform  it,  should  be  treated  as  In- 
tended to  deceive  the  plaintiff*';  but  the  court 
declined  to  w  charge,  Instmctlng  the  jury 
that  the  real  qcestlon  was  whether  the  de- 
fendant had  intended  at  the  time  he  made  the 
written  statemrait  to  deceive  tiie  plalntlCC,  and 
did  not  at  that  time  intend  to  nodfy  It  of 
any  such  change. 

Ar^roed  before  BOWBLI4  TYIMR,  MDN- 
SON.  8TABT,  THOMPSON,  and  WATSON, 
33. 

Plngree  &  Pingree,  tor  plaintiff.  Hnnton 
A  Stlckney,  toe  defendant 

TZLBR,  J.  The  i^atlfl  was  a  manufac- 
turer of.  and  wholesale  dealer  in,  stoves  and 
ranges.  The  defwdant  was  a  member  <tf  the 
firm  of  C.  H.  Brown,  di  Co.,  composed  of  him- 
self and  bis  wife.  Jennie  A.,  engaged  in  retail 
trade  at  Wblterirer  Junction,  In  this  state. 
0.  H.  Brown  &  Oo.  liad  Isought  goods  of  the 
plaintiff  prior  to  February  3,  1888,  and  on 
that  day,  tor  the  purpose  of  obtaining  credit 
with  the  plaintiec,  It  made  and  delivered  to 
the  plaintiff  a  statement  of  its  assets  and  Ua- 
btlitles,  as  foUows:   "0.  H.  Brown  &  Co..  of 

 ,  toe  the  purpose  of  obtaining  a  credit 

with  SUls  Stove  Works,  Bochester,  N,  T.,  for 
goods  which  we  may  now  or  hereafter  pur- 
chase of  them,  do  make  Hie  following  state- 
ment and  representation  of  our  present  true 
total  assets  and  liabilities,  which  representa- 
tion shall  be  the  basis  of  our  credit  with  Sills 
Stove  WorkSk  both  for  the  present  purchase, 
and  for  all  purchases  made  hereafter;  agree- 
ing to  Immediately  notify  them  of  any  mate- 
rial diange  in  our  business  matters.  In  case 
of  failure  or  insolvency,  It  is  agreed  that  all 
notes  or  accounts  shall  be  considered  then 
due.  We  are  a  co-partnership  of  Charles  H. 
Brown  and  Jennie  A,  Brown.  We  own  aaseta 
46A^-08 


and  cnn  debts  as  follows,"— giving  assets 
amounting  to  t».900,  and  liabilities,  94,300. 
with  signature  of  firm  and  of  individual  mem- 
bers. It  Is  alleged  in  the  declaration  that 
the  plaintiff  relied  upon  the  statements  con- 
tained in  the  writing,  and  that  bo  relying, 
on  the  date  of  Its  date  and  thereafter,  from 
time  to  time,  down  to  August  5,  1897,  It  sold 
and  delivered  merchandise  -to  the  defendant's 
firm,  and  took  Its  promissory  notes  therefor; 
that  those  statements  were  false,  and  were 
made  with  intent  to  deceive  and  defraud  the 
plaintiff;  that  the  plaintiff  was  unable  to 
collect  payment  of  the  notes,  except  in  part 
and  was  damnified.  There  Is  no  averment  of 
subsequent  oral  statements  of  a  aimllar  kind. 
The  plaintiff's  evidence  tended  to  show  tttat 
on  August  5,  1897,  the  business  of  the  de- 
fendant's firm  vras  closed  by  attachments, 
and  that  the  defendant's  voluntary  insol- 
vency followed  a  few  weeks  afterwarda  The 
main  question  at  the  trial  was  for  wtiat  pnr- 
Xwse  the  writing  was  made,— whether  to  ex- 
press the  defendant's  belief  In  respect  to  bis 
firm's  financial  condition,  or,  having  know^ 
edge  of  its  insolvency,  with  Intent  to  deceive 
and  fraudulently  obtain  credit 

1.  The  plaintiff  offered  evidence  tending  to 
show  that  on  various  occasions,— especially  Id 
March,  May,  June,  and  August,  1897,— when 
the  defendant  gave  the  pialntlCTs  traveling 
salesman  orders  for  goods,  he.  In  substance, 
repeated  to  him  the  statements  contained  In  ■ 
the  writing  of  February  3,  1800,  which  evi- 
dence was  excluded.  The  case  states  that  the 
testimony  off«%d  tended  to  show  that  all  the 
goods  sold  to  the  defendant  were  sold  steely 
In  reliance  upon  the  statements  cMitalned  In 
the  writing,  and  upon  substantially  the  same 
statements  orally '  made  from  time  to  time 
tbereafler  as  goods  were  sold,  and  as  tending 
to  show  a  fraudulent  Intent  from  the  time  the 
statements  were  first  made,  and,  further,  that 
it  was  for  the  purpose  aforesaid,  and  In  view 
of  the  continuous  nature  of  the  representa- 
tions made  <m  occasions  when  the  orders 
were  taken  and  filled.  There  was  no  error 
In  the  exclusion  of  this  evidence;  for  the  dec- 
laration counts  only  upon  the  written  state- 
ments, and  there  could  be  no  recovery  In  con-  - 
sequence  of  their  repetition  or  continuous 
character.  It  is  needless  to  consider  whether 
subsequent  oral  statements  of  a  like  charac- 
ter were  admissllile  to  throw  light  np<m  the 
defendant's  purpose  In  making  the  writing. 
The  evidence  was  not  offered  tor  that  pwr- 

pOB& 

2.  As  the  writing  of  February  8,  1806,  re- 
lated solely  to  the  financial  condition  of  the 
firm,  the  evidence  offered  tending  to  show 
the  defendant's  Individual  indebtedness  on 
that  date  and  its  continuance  was  irrelevant 
and  property  excluded. 

3.  The  plaintiff  offered  the  records  of  the 
court  of  insolvency  to  show  that  defendant  In 
his  schedule  of  assets,  treated  the  property  In 
the  store  aa  his  own  (which  he  had  included 
In  the  statement  to  the  plaintiff  as  flw  prop- 
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ert7  of  C.  H.  Brown  &  Oo.),  as  tending  to 
Bbow.  toother  with  Uie  Mid  chattel  mor^iage 
to  Mn.  Dal^,  tiiat  tlie  claim  of  February  8, 
1890,  that  there  was  a  partnerabip,  waa  falae, 
and  that  the  propraiy  waa  In  fact  the  de- 
fendut'i  private  property,  while  the  firm 
owned  none  of  It,  and  that  all  the  bUle  nom- 
InaDy  due  0.  H,  Brown  A  Co.  were  treated  by 
defendant  aa^  and  were  In  fact,  hla  prop^ty; 
also,  aa  tending  to  ahow  that  the  real  estate 
which  he  had  repreaented  to  the  flrm'a  atood 
In  bia  name,  and  was  alwaya  treated  as  hia 
own,  and  that  no  tranafer  or  change  waa  ev- 
er made  6f  this  prop^ty  firom  the  firm  to  any 
one  after  Uie  aald  repreaentatiooa  were  made, 
thla  tending  to  Show  that  It  waa  defmdant*  a 
from  the  flratr-whlch  offer  waa  rejected.  It 
la  not  ell^^  In  the  declaratlin)  that  there 
waa  no  partnerabip.  On  the  contrary,  the  ac- 
tion la  brought  won  the  ground  that  there 
waa  a  partnwshlp,  and  that  the  defendant 
made  falae  repreaentatlona  concerning  It. 
The  "caae"  does  not  state  that  the  rec<H-ds 
would  have  shown  the  fact  that  the  defendant 
sdieduled  the  propwty  aa  hit  own,  and  not  aa 
the  flrm'a  The  otter  was  too  broad;  for  It 
could  not  have  appeared  by  the  Insolvency 
records  that  flie  real  estate,  which  the  de- 
fendant had  repreaented  to  be  the  flrm'a, 
stood  In  hla  name,  and  it  had  always  been 
treated  as  his,  and  that  It  had  never  been 
transferred  by  the  flrm  to  any  one  after  the 
representations  were  made.  The  records  must 
be  preanmed  to  have  contained  only  the  mat- 
ters which  they  ought  to  have  contained.  If 
the  records  had  cwtained  the  matters  alleged, 
they  would  not  have  been  competent  evidence. 
Some  of  Hie  matters  could  only  have  been 
shown  by  deeds,  or  the  records  thereof 

4.  Thoe  waa  no  error  In  the  chance,  upon 
the  view  of  the  eaae  above  Indicated.  The  In- 
atmctlon  in  respect  to  the  mortgage  given  by 
the  defendant  on  the  atock,  and  hla  neglect 
to  notl^  the  plaintiff,  was  as  favorable  to  It 
as  tiie  evidence  warranted.  Judgment  af- 
flnned. 


(71  TL  4M> 

HOWARD  V.  CLABK  et  aL 

(Snpreme  Court  of  Vermont.  Cbitteuden. 

July  21, 189D.) 

DBBD   BT   UORTOAOOR  TO  HORTaAOBB- 
UEROBR— BQUITABLB  RELIEF— FRAUD. 

Wheo  the  mortgagor  gave  the  first  mort- 
gagee a  deed  of  the  eqni^  of  redemption,  it 
was  their  Intention  to  thereby  dlvcharKe  the 
latter*!  debt,  yet,  the  mortgagee  tiaving  no 
knowledge  of  the  seoHid  mortgage,  and  the 
mortgagor  having  led  him  to  believe  that  there 
were  no  incnmbrancea.  but  for  which  be  wonid 
have  foreclosed,  be  will,  withont  regard  to  mer- 
ger, be  restored,  oa  the  groand  of  frsnd  and 
miatake,  to  bis  position  under  hla  mortgage; 
■nd  this  against  the  second  mortgagee,  who 
knew  of  the  first  mortgage,  and  whose  mort- 
Bage  was  only  on  the  equTtj  of  redemption,  as 
well  aa  against  the  mortgagor.  But  the  mor^ 
gagor  win  alao  be  reatored  to  hla  privilege  of 


Appeal  in  chanoe>7,  Cblttendao  oonntr; 
Daft,  GbanceUw. 


Suit  by  Samud  HowaM  against  Jed  F. 
CUak  and  ottwrs.  On  a  hearing  on  the  plead- 
ings and  the  master's  repMt.  tiien  was  ren- 
dered a  pro  tonna  decree  dlsmtetfng  the  bill 
as  to  defendant  Tendwn^  with  coats,  and 
without  prejudice,  and  for  the  wator  agalnsl 
the  other  defendants.  Defendante  Clark  ap- 
peal Reversed. 

This  was  a  petition  to  set  aside  the  mort- 
gage of  defendant  Jed  F.  daift  to  Henry  O. 
Clark,  and  the  qnltcbUm  deed  of  Jed  P.  to 
the  oratw,  to  foreclose  the  mortgage  of  Jed 
P.  to  the  orator,  and  to  enjoin  the  defendant 
Teachout  from  conveying  the  premises.  De- 
cember 10^  1888,  Jed  P.  Clark  executed  to 
the  orator  a  mortgage  of  a  fftrm  In  Mlltua,  of 
about  eOO  acres,  called  the  "Bamum  Farm," 
to  secure  g4,00O.  The  premises  were  then 
free  from  incumbrance.  FelHuary  14,  188S, 
said  Clark  executed  a  mortgage  of  the  same 
premises,  together  with  other  real  estete,  to 
secure  the  grantees  therein  from  liability  aa 
his  bondsmen.  This  mortgage  was  discharged 
by  quitclaim  deed  of  the  bondsmen  July  25, 
1883.  September  8,  189B.  Jed  P.  Clark  exe- 
cuted a  mortgage  to  Henry  O.  C3ark  of  cer- 
tain lands  in  Milton,  the  deacriptlon  of  whldi 
in  the  mortgage  was  more  extensive  than 
the  limits  of  the  Bamum  farm,  hot  Indnded 
that  farm.  The  condition  of  this  mortgage 
waa  that  Jed  P.  should  pay  a  note  for  ^335, 
and  all  present  and  future  indebtedness  from 
the  mortgagor  to  the  mortgagee.  TbiB  mort- 
gage was  given  In  good  faith.  The  note  for 
$329  waa  given  for  cash  loaned  at  the  time, 
and  there  was  then  due  to  the  miHrtgagee  an 
additional  sum  of  (13,376.84,  with  some  in- 
terest. The  mortgage  was  duly  recorded  on 
the  day  of  Its  date.  This  mortgage  contained 
a  covenant  of  warranty  that  the  premises 
were  free  from  all  Incumbrance,  but  the  mort- 
gagee at  the  time 'of  Ite  execntion  Iiad  knowl- 
edge tliat  the  debt  of  the  mortgagor  to  the 
orator  waa  past  due,  and  that  the  prior  mort- 
gage to  secure  this  debt  was  in  life  and  un- 
discharged. Subsequent  to  the  date  ot  the 
mortgage  of  Jed  P.  Clark  to  Henry  O-  <^ric 
namely,  March  21,  1898^  said  Jed  P.  convey- 
ed toe  Bamum  farm  to  the  orator  by  quit- 
claim deed,  under  the  f(dlowing  circumstan- 
ces: The  orator  was  about  to  foreclose,  when 
Jed  P.  proposed  to  quitclaim  the  farm  in  dis- 
charge of  the  debt  The  orator  asked  for  a 
warranty  deed.  Jed  P.  rolled  that  he  was 
unable  to  give  that  by  reason  of  the  existing 
prior  mortgage  to  his  iMndsmen.  which,  how- 
ever, he  said  would  ao<ni  be  cleared  off.  He 
made  no  reference  to  the  mortgage  to  Henry 
O.  Olark.  The  orator  had  no  knowledge  of 
this  mortgage,  and  did  not  consult  the  record. 
By  common  arrangement  a  conveyancer  drew 
the  deed,  and  computed  the  amount  doe  on 
the  notes.  Including  interest,  the  predse  and 
full  amoimt  of  which  was  Indorsed  on  the 
notes  named  In  the  deed  as  the  cohsiderati^m 
thereof.  The  deed  was  delivered  to  tlie  ora- 
tor, and  the  notes  were  left  with  the  convey- 
ancer, to  be  delivered  to  Jed  P.  CHailc  wbenr 
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erer  the  mortgage  to  the  bondimeD  should  be 
discharged;  bat,  althoagh  snch  mortgage 
was  subsequently  discharged,  the  notes  were 
not  delivered  up,  because  they  were  not  called 
for,  and  nothing  farther  was  done  to  dis- 
charge the  mortgage  of  Jed  P.  to  the  orator. 
Tb9  master  fOnnd  that  It  was  Intended  by  the 
parties  to  pay  and  discbarge  the  debt  by  the 
deed,  bat  that  the  ontor  was  led  by  said 
Jed.  P.  to  belloTe,  and  did  believe,  tiiat  the 
premlsefl  were  free  from  Incombrance,  except 
the  mortgage  to  the  bondsmen,  and  be  would 
not  have  abandoned  his  foreclosure  proceed- 
ings and  concluded  the  Arrangement,  had  be 
believed  otherwise.  The  orator  entered  Into 
possession  of  the  premises,  and  contracted  to 
sen  them  to  Murray,  who  took  possession  un- 
der his  contract;  but  received  no  deed.  Mur- 
ray sold  his  interest  to  Teachout  Afterwards 
the  orator  sold  and  conveyed  the  premises  to 
Teachout  by  warranty  deed,  being  still  Igno- 
rant of  the  mortgage  to  Henry  0.  Oark. 
Teachout  went  into  possession,  divided  the 
farm  into  lots,  and  developed  the  property 
for  building  purposes,  to  acc(nnmodate  the 
employee  of  a  neighboring  pulp  mill  In  process 
of  construction.  The  purchase  price  of  the 
premises  from  the  orator  to  Teachout  was  14,- 
800.  The  value  of  the  land  at  the  date  of  the 
deed  to  Howard  was  14.000;  at  the  date  ot 
the  sale  to  Taachont;  94.800;  at  the  present 
time.  18,000,  exduslve  of  twi>  cottages  and 
one  double  bouse  wbl^  Teactaont  has  con- 
structed on  the  iMwmises^— the  Increase  In 
value  being  due  to  the  prospect  ot  the  con- 
struction of  the  pulp  mill  In  the  nelghbotbood. 

Argued  before  ROWEU^  TYIiER,  MUN- 
£K>N»  STABT.  THOMPSON,  and  WATSON. 
J3. 

Powell  ft  Powell,  for  i^ipellant  Henry  O. 
ClaA.  C.  W.  Wlttera,  for  appelleew 

WAISON.  J.  The  oratfur'a  mortgage  covm 
only  the  Barn  am  farm,  and  the  mortgage  to' 
the  defendant  Henry  O.  Clark  coven  land  de- 
•crlbed  in  the  deed  as  "all  lands  owned  by 
said  Jed  P.  Claric  between  Lamoille  river  and 
the  highway  running  from  the  residence  of 
a  D.  Ladd  to  the  foot  of  the  bill  at  MUton 
Lower  Falls,  so.  called."  The.  master  has 
found  tiiat  the  description  in  the  mortgage  to 
Henry  O.  was  much  more  extensive  than  the 
limits  of  the  Bamnm  farm,  but  Included  it, 
and  was  so  understood  by  the  parties.  This 
finding  is  conclusive,  and  the  mortgage  must 
be  construed  and  considered  accordingly. 

The  Important  qaestlon  for  consideration  Is 
the  effect  of  the  conveyance  of  the  equity  of 
ffedai^tloii  in  tbe  Bamum  farm  by  the  mort^ 
gagor  to  Uw  orator,  under  the  facte  and  dr* 
cnmstanoea  dlsdoaed  by  the  master's  report 
Was  the  effect  to  merge  the  legal  and  equita- 
ble estatBSb  udt  if  it  was.  Is  the  orator  en- 
titled to  xdlef  In  equity?  Ai  a  general  rale, 
tlie  ecmveyance  of  the  equity  of  redemption  to 
a  mortgagee  will  not  constitute  a  moger  of 
the  legal  aod  equitable  estate^  when,  from  : 


all  the  circumstances.  It  Is  ai^^arent  that  the 
beet  intneste  of  the  mortgagee  require  the 
two  estates  to  be  kept  separate,  unless  It  Is 
found  that  such  was  the  intention  of  the  mort- 
gageoi.  The  Intention  of  the  mor^agee  gov- 
erns, and,  when  his  intention  to  merge  the 
two  estates  is  established,  it  controls.  Belk- 
nap V.  DennlBon.  01  Tt  620,  17  Atl.  738;  Car- 
penter V.  Oeason,  58  Tt  244,  4  Atl.  706;  Wal- 
ker V.  Barker,  26  Vt  710.  The  master  has 
found  that  It  was  Intended  by  the  orator  and 
mortgagor  to  pay  and  discharge  the  orator's 
debt  by  the  deed  ot  the  equity  of  redemption; 
and  it  Is  contended  by  the  defendant  Henry  O. 
that  this.  In  ect  Is  a  finding  of  an  hitentton 
by  the  orator  to  merge  the  two  esiatee,  and 
that  making  the  mortgage  of  Henry  O.  the 
first  incumbrance  upon  the  property  is  but  the 
legal  effect  or  result  of  the  orator's  intentional 
act,  from  which  a  court  of  equity  can  grant  no 
relief  without  annulling  the  very  contract  bi- 
tentlonally  and  undostandlngly  entered  into 
by  the  parties.  Proctor  v.  ThraU,  22  Vt  262. 
But  this  finding  is  to  be  CMialdered  In  connec- 
tion with  the  farther  findings  that  the  orator 
had  no  knowledge  of  the  mortgage  to  Henry 
C  and  that  the  mortgagor  then  led  the  orator 
to  believe,  and  he  did  believe,  that  the  ivedi- 
ises  were  free  from  incnmbranoe,  except  the 
mortgage  to  the  bondsmen,  and  that  be  would 
not  have  abandoned  bis  foreclostire  proceed- 
ings, and  condoded  the  arrangement  then 
made,  had  be  believed  otherwise.  The  record 
of  Henry  O.'s  mortgage  was  not  constructive 
notice  to  the  orator,  and  no  dnty  rested  upon 
him  to  oambie  the  recent  for  subsequent 
incnmbianoes  (Johnson  v.  Marble  Ob.,  64  Vt 
S37,  26  Atl.  441),  and  therefore  he  was  not 
gnllty  of  negligence  in  falling  so  to  do.  The 
mortgagor  had  fnll  knowledge  of  fbe  mort- 
gage to  Henry  0.,  and  that  It  covered  the 
Baraam  farm.  He  had  no  equity  of  value  In 
the  farm,  and  he  was  personally  holden  to 
the  orator  for  the  payment  of  the  debt  se- 
cured by  bis  mortgage.  He  was  also  per- 
sonally tiolden  to  Henry  O.  for  tiie  paymmt 
of  the  debt  secured  by  mwt^ge  to  him, 
which  he  knew  amounted  to  several  times  the 
value  of  the  farm;  and  he  knew  that  to  give 
tbe  orator  a  deed  of  the  equity  ot  redemji- 
tfon,  in  paymmt  and  dlscbai^  of  his  debt; 
and  thereby  make  Henry  O.'s  mortgage  a 
first  incumbrance  upon  the  farm,  was  to  pay 
and  discharge  the  debt,  without  any  considera- 
tion of  value  moving  to  the  orator  therefor, 
and  that  he  would  thereby  be  relieved  from 
personal  liability  thereon.  VnAer  those  cir- 
cumstances, for  the  mort^agcv  to  lead  tbe 
orator  to  believe  tbe  pxemlses  free  from  In- 
cnmbrance.  except  tbe  mortgage  to  tbe  bmds- 
men,  to  induce  him  to  aoc^  tbe  deed  of  the 
equity  of  redemptton  In  payment  and  discharge 
of  his  debt  was  to  obtein  possession  of  the 
orator's  notes,  as  paid  and  discharged,  by 
fraudulent  means;  and,  with  this  fnnd  tliiui 
estebUshed,  the  fact  found  as"  to  the  intention 
of  the  orator  Is  rendered  without  force,  and 
a  oonrt  of  equity  will  teUere  fbe  oiator  from 
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tbe  ancoDadonable  posltloit  In  whlcb  tills  fraud 
hai  placed  him,  bj  relnetatlDg  him  to  hla 
rishts  under  his  notes  and  mortgage  as  they 
existed  before  the  taking  of  the  deed.  2 
7<mea,  Mortg.  il  966,  067.  And.  because  ot 
the  fraud  practiced  upon  the  orator  when  be 
took  the  deed,  he  was  laboring  under  such  a 
misapprehension  of  the  material  facts  relative 
to  the  subjectrmatter  which  entered  Into  the 
transaction  as  also  to  entitle  blm  to  relief  in 
equity  on  the  ground  of  mistake.  Id.  i  960. 
Bnt  OQuallty  Is  equity,  and,  In  granting  relief 
to  the  orator,  the  defendant  Jed  P.  must,  so 
far  as  possible,  be  restored  to  bis  rights  as 
mortgagor,  with  the  prlrilege  of  redeeming 
the  premises  by  paying  the  oratw  the  sum 
fonhd  due  in  equity  upon  his  mortgage,  with 
costs  of  suit,  within  such  time  as  may  be 
Qxed  by  the  court  of  chancery  tor  that  puiv 
pose.  Notwithstanding  the  fact  that  the  mort- 
gage to  Henry  O.  contained  a  covenant  of  war- 
ranty that  the  premises  were  free  from  all  In- 
cumbrance, he  not  only  had  constructive  notice 
of  tiie  orator's  mortgage,  but  he  had  knowl- 
edge In  fact  that  the  wator'B  debt  was  past 
dne  and  unpaid,  and  that  the  mortgage  se- 
curing the  same  was  In  life  and  undischarged. 
His  mortgage,  when  made,  as  to  the  Barnum 
farm,  was  only  upon  the  equity  of  redemption, 
and  such  It  la  with  the  orator  reinstated  to  bis 
rights  under  his  mortgage.  His  position  Is 
In  no  wise  changed,  and  he  cannot  object  to 
the  orator's  being  restored  to  his  rights  aa 
senior  mortgagee,  when  be  himself  suffers  no 
Injustice  thereby.  1  Jones,  Mortg.  |  067, 

The  equitable  adjustment  of  the  rights  of 
the  defendant  Teachont  may  Involve  the  oon- 
8lderat]<»i  of  matters  not  now  before  the  coort, 
and,  as  to  him,  this  case  should  be  so  dis- 
posed of  as  not  to  prejudice  bis  rigbta  In  the 
premises.  Pecree  reversed,  and  cause  remand- 
ed, with  mandate  that  the  orator's  notes  and 
mortgage  be,  and  are,  in  full  force,  and  the 
mortgage  reinstated  as  senior  lucumbrance  up- 
on the  Bamnm  farm,  ao  called;  that  the 
quitclaim  deed  of  the  equity  of  redemption 
from  the  defendant  Jed  P.  Clark  to  tile  raptor 
be,  and  Is,  null  and  void;  that  the  bill  be  dis- 
missed, with  costs,  and  without  prejudice  as 
to  the  defendant  Edgar  D.  Teacbout;  that  the 
orator's  mortgage  be  foreclosed  as  against  the 
defendants  Jed  P.  Clark  and  Henry  O.  Clark, 
with  the  right  In  the  said  Jed  P.  and  Henry 
O.  to  redeem  the  premises  within  a  time  to  be 
fixed  by  the  court  of  chancery;  and  that  the 
orator  recover  his  costs  ot  the  aald  Jed  F. 
Oark  and  Henzy  O.  CSaik 


(71  Vt  4SS}   

WTATT  V.  UlLL  et  al. 

(Snprame  Oonrt  of  Vermont.    Windsor.  Jnlj 
28,  1309.) 
FALBB  nCPRISONHHINT— DAHAaSS. 

Defeodants,  who  took  plaintiff  to  the  court 
house,  and  watched  blm  till  the  jailer  took  him 
to  the  Jail,  where  he  was  kept  till  taken  before 
a  oommissioner  on  a  warrant  issued  on  a  com- 
plaint mad*  ont  and  awozn  to  by  tha  dlatrlot 


attom«r>  an  not  liable^  In  an  acdra  for  false 

linptisoDmeDt,  tor  damages  accrnlog  to  plain- 
tlff  after  he  was  taken  on  the  warrant;  they 
not  having  had  anything  to  do  with  the  subse- 
qaeot  proceedings,  or  thereafter  given  any  di- 
rections or  exercised  any  contral  respecting 
plaintiff's  prosecution  or  custody. 

Exceptions  from  Wlndaor  ctmntj  eoort; 
Taft.  Chief  Judge. 

Trespass  for  false  Imprisonment  by  Arthur 
W.  Wyatt  against  Charles  H.  HUl  and  an<tUi- 
er.  Plaintiff  had  Judgmoit  for  lew  tiian 
claimed,  and  excepta.  Affirmed. 

Argued  before  ROWELL,  TTLBB,  MUM- 
SON,  BTABT,  THOMPSON,  and  WATSON. 
JJ. 

Gilbert  A.  Davla  and  A.  G.  Cox,  for  plain- 
tiff. J.  0.  Bnclght  and  H.  H.  BUmdkard,  fOr 
defendants. 

START.  J.  The  action  is  treqwas  fw  false 
imprisonment.  The  plalntifTs  evidence  tend- 
ed to  show  that  on  the  afternoon  of  May  28, 
1896,  the  defendants  came  to  his  bouse,  in 
TaftsvlUe^  and  asked  him  if  he  wished  to  go 
with  them;  that  be  got  Into  the  wagon,  and 
they  drove  to  the  court  house  In  Woodstock; 
that  they  there  kept  watch  of  him  nntfl  about 
4  o'clock,  when  E.  A.  Thomas,  the  keeper  of 
the  Jail  at  Woodstock,  took  him  to  the  JaO, 
where  he  was  kept  until  May  30,  1886,  when 
he  was  taken  before  United  States  Oommis- 
sioner French,  on  a  warrant  Issued  by  said 
Ii'rench  upon  a  complaint  made  ont  and  sworn 
to  by  United  States  District  Attorney  Sentei; 
cbarging  the  plaintiff  with  the  robbery  of  a 
post  ofllce;  and  that  no  crvldence  was  produced 
to  sustain  the  charge,  and  the  plaintiff  was 
set  at  liberty.  The  court  Instructed  the  Jury 
that  If  Ibey  found  that  the  plaintiff  was  takra 
after  his  arrival  at  Woodstock  upon  a  warrant 
Issued  by  United  States  Commissioner  Freneti, 
and  was  held  upon  the  warrant  thereafter, 
they  might  in  case  they  found  a  verdict  for 
the  plaintiff,  assess  tiie  damages  that  the 
plaintiff  sustained  prior  to  the  time  lie  was 
taken  under  the  warrant,  and  return  a  verdict 
for  that  sum,  as  damagea.  The  Jory  were 
further  Instructed  that,  If  they  found  tiie 
plaintiff  waa  ao  taken  upon  a  warrant  Issued 
by  Oommlsrioner  Froicfa,  they  would  answer 
the  following  question:  "What  damage  did 
the  plaintiff  sustain,  as  a  result  of  the  acts 
complained  of,  after  be  was  taken  upon  the 
warrant  Issued  'by  Uidted  States  Commission- 
er Frencfar*  To  this  question  the  Jury  an- 
swered. "996.66^"  and  returned  a  general  ret- 
diet  for  the  plaintiff  tor  911.22  damages.  The 
court  rendered  Jndgnmit  «t  the  general  vo- 
dtct,  to  which  the  plaintiff  excited;  claiming 
that  be  waa  eutitied  to  the  amount  named  In 
the  special  finding.  The  plaintiff  insists  tn 
this  conrt  that  the  court  below  should  have 
rendered  Judgment  on  the  verdict  f<H>  the  larg- 
er sum.  Without  deciding  wbeth^  or  not 
the  defendants  could,  under  any  drcnmstan- 
ces,  be  held  tor  the  damages  that  accrued  to 
the  plaintiff  after  he  was  taken  by  the  jailer, 
TluHnaB,  wa  bold  that  tlw  plalutfS  v«s  not 
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entitled  to  a  Jadgment  tot  th«  larger  mm. 
The  warrant  wai  not  ptA  In  evidence,  and 
tbere  la  nottilng  In  the  exceptions  that  shows 
that  the  plaintiff  was  taken  on  the  warrant 
Issued  by  Commfasloner  French  prior  to  May 
30,  1895,  whra  tbe  plaintiff  was  brought  be- 
fore the  commissioner.  The  Jury  were  in- 
stmcted  to  assess  the  damages  tbe  plaintiff 
enatained  prior  to  the  time  be  was  taken  upon 
the  warrant  and  return  a  verdict  foe  that 
sum,  as  damages.  Under  this  instruction.  It 
not  appearing  that  the  plaintiff  was  taken  on 
the  warrant  issned  by  the  commissioner  at  an 
earlier  dat^  It  mast  be  held  that  the  Jury  as- 
sessed and  retnmed  a  general  verdict  for  tbe 
plaintiff  to  recover  the  damages  sustained  by 
him  prior  to  the  time  be  was  taken  before 
the  commissioner  on  the  warrant  As  against 
the  defendants,  this  was  all  tiie  plaintiff  was 
entitled  to  recover.  There  Is  notUng  In  the 
exceptions  tliat  tends  to  diow  that  the  de- 
fendants were  responsible  for  the  damage  that 
accrued  to  the  plaintiff  after  be  was  taken  on 
tbe  warrant  Issued  by  the  commissioner  to  an- 
swer UQto  a  complaint  by  tbe  district  attor- 
ney, wherein  be  was  (barged  with  rohUng  a 
post  office.  It  not  appearing  that  the  defend- 
ants had  anything  to  do  with  the  proceedings 
Bubseqnent  to  the  time  the  plaintiff  was  tak- 
en upon  the  warrant  thns  Issued,  or  that  they 
thereafter  gave  any  directions  or  exercised 
any  control  respecting  the  iHvsecntlon  or  cus- 
tody of  tbe  plaintiff,  the  charge,  hi  ao  far  as 
It  appears  from  the  exceptions,  was  correct 
and  error  In  rendering  Judgment  for  the  small- 
er sum  does  not  appear. 

Tbe  plaintiff  presented  several  requests  for 
Instructions  to  the  Jury  as  to  what  would 
constitute  false  Imprisonment  and.  In  so  far 
as  the  court  did  not  comply  with  them,  tbe 
plaintiff  excepted.  We  have  not  t>een  furnish- 
ed with. the  charge  upon  this  subject  accept 
as  Is  herein  8tBtei3;  and  there  is  nothing  be- 
fore OB  from  which  we  can  say  that  tbe  court 
did  not  comply  with  the  requeata,  to  the  ex- 
tent the  plaintiff  waa  entitled  to  have  them 
compiled  with.  It  li  stated  In  tha  vmptlam 
that  the  diarge  aa  to  wliat  would  cmstltnte 
Imprisonment  and  false  Imprisonment  was  sat- 
isfactory to  the  plaintiff,  and  not  excepted  to. 
It  would  seem  from  tiUs  that  there  was  anh- 
stantlal  compliance  with  the  laaintlfCB  re- 
quests, but  for  the  leason  stated,  we  do  not 
pan  upon  this  auestlon.  Judgment  alBrmed. ' 


m  vt «» 


STATD  T.  NEWELL.' 


(Supreme  Ooiirt  of  Vermont.  Chittenden.  July 

28,  1899.) 

ORIHINAL  UkW— AFPHAL. 
Defendant's  failnre  to  enter  his  appeal 
from  tbe  city  court  to  the  county  court  on  the 
first  day  of  the  term  to  which  he  takes  an  ap- 
peal does  not,  as  matter  of  law,  prevent  Its  en- 
try thereafter,  but  the  court,  in  its  discretion, 
may  allow  It  at  any  time  during  the  term. 

Szceptiona  from  Oblttendcm.  cxnmty  court; 
Taft  Chief  Jods8h 


Volney  Newell  was  convicted  of  intoxica- 
tion. His  motion  that  he  he  allowed  to  enter 
bis  appeal  at  the  March  term,  1899,  of  Chit- 
tenden county  court  was  denied,  and  he  ex- 
cepts.  Exceptions  sustained. 

Argued  May  term,  1899,  before  ROWELL, 
TTLER,  MUNSOX.  BTABT,  THOMPSON, 
and  WATSON,  JJ. 

B.  E.  Brown,  for  tlM  Statfc  T.  A.  Bnllaid. 

for  respondent 

STABT,  J.  The  respondent  was  convicted  of 
the  crime  of  intoxication  before  the  Burling- 
ton dty  court  and  sentenced  to  pay  a  fine 
and  the  costo  of  prosecution,  and  thereupon 
took  an  appeal  to  the  March  term,  1899,  ot 
the  Oblttenden  county  court  Tbe  court  con- 
vened on  the  8th  day  of  March,  1899.  and  on 
the  18th  day  of  March,  1899.  the  respondent 
asked  leave  to  enter  his  appeal.  The  court 
mied  that  the  appeal  should  have  been  en- 
tered on  the  first  day  of  tbe  term,  and,  aa  a 
matter  of  taw.  denied  the  respondent's  mo- 
tion. As  we  construe  tiie  exceptions,  the 
court  below  ruled,  as  a  matter  of  biw,  that 
tbe  appeal  could  not  be  entered  after  the  first 
day  of  the  term.  This  was  error.  On  the 
first  day  of  the  term  the  respondent  could  en- 
ter his  appeal  as  a  matter  of  right  and  the 
court  in  its  dlscretlcm,  could  have  allowed 
blm  to  do  80  at  any  time  thereaft'^r  during 
tbe  term.  Bennet  v.  Whitney,  1  Tyler,  50; 
Miller  T.  Goold,  2  Tyler,  405.  The  respondent 
has  a  right  to  have  the  court  below  exercise 
Its  discretion,  and  say  whether,  under  the 
drcumstances,  be  ought  to  be  allowed  to  en- 
ter his  appeal;  and  ftir  this  purpose  tbe  cause 
must  be  remanded.  Johnstm  v.  Sbumway,  60 
Vt  889,  28  AtL  090;  Ranney  v.  Railroad  Co., 
67  Tt  S94,  32  Ati.  810.  Bxceptloos  auatalned. 
and  cause  renuuided. 


CTi  vt  «6D 

SOWIAB  T.  MUTUAL  RESBRVB  FUND 
LIFE  ASS'N. 

(Supreme  Oourt  of  Vermont   Wanfclln.  July 

28,  1899.) 

ASSOCIATION— RIGHTS  OF  MBHBKS8-C!0M- 
TRACT— BRBAOH—PLEULDINO. 
A  bill  complaining  of  the  increase  of  eom- 

{ilainant's  annual  dues,  though  alleging  that 
t  is  in  violation  ot  contract  and  setting  out 
complainant's  certificate  of  membersblp  In  de- 
fendant association,  and  the  apt^lcatlon  of 
membership,  which  the  certificate  refers  to  and 
makes  a  part  of  the  contract  shows  no  breach 
of  contract,  the  alieRatlon  of  violation  thereof 
being  but  a  conclusion  of  law,  and  the  appli- 
cation containing  an  agreement  of  complainant 
that  defendant's  constitution  and  by-laws,  with 
any  subsequent  amendments  thereto,  shall  be 
a  part  of  the  certificate,  and  the  constitution  or 
by-laWB  not  being  set  out  so  that  it  does  not 
appear  that  the  increase  is  not  authorized  there- 
by. 

Appeal  In  chancery,  Franklin  county;  Ty- 
ler, Chancellor. 

Suit  by  Albert  Bowles  against  the  MutuaJ 
Reserve  Fund  Ufe  Association.  Demurrer  to 
the  blU  was  anstalaed,  a  pro  Cmna  decree  die* 
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mlailiif  tte  un  foiBfad;  mA  waplalmiit 
peals.  Afflrmed.   

Argued  befcwe  TAFT.  C  and  BOWVSLL, 
MUNSON,  8TABT»  THOMPSON,  and  WAT- 
SOX,  JJ. 

B.  A.  Sowlcfl,  tar  appellant  Obaries  U. 
WUda,  Franklin  B.  lawtence,  and  Oeorge 
Barnbam,  Jr.,  tor  apptilee. 

START,  J.  The  complainant  pnjn  tor  epe- 
dflc  performance  of  a  contract,  an  accounting, 
and  an  Injunction  restraining  the  defendant 
from  declaring  bis  certificate  of  membership 
in  the  defendant  association  lapsed  or  forfeit- 
ed. Tbe  auctions  in  the  bill  respecting  the 
contract  are.  In  efrect,  that  the  complainant, 
on  tbe  4tb  day  'of  April,  1892,  made  an  ap- 
plication to  tbe  defendant  for  membership  in 
Its  association;  that  the  application  was  ap- 
prored*  and  a  certificate  of  membership  In  the 
sum  of  95,000,  payable  to  Sarah  P.  Sowles, 
wife  of  the  complainant,  If  liTlng  at  the  time 
of  tbe  oomplalnant*B  death,  otherwise  to  the 
executor  or  administrator  of  the  complainant, 
was  issued  and  forwarded  to  tbe  complainant 
Tbe  material  breach  of  the  contract  on  tbe 
part  of  tbe  defendant  as  alleged  In  tbe  bill, 
is  an  Increase  of  the  amount  of  the  annual 
payments  from  $180.90  to  $298.40,  In  viola- 
tion of  tbe  contract  Tbe  bill  is  huufflclent, 
In  that  It  does  not  set  forth  the  contract  suffi- 
ciently to  enable  the  court  to  determine 
whether  tbe  act  of  the  defendant  was  In  tIo- 
latlou  of  tbe  contract  Tbe  certificate  of  mem- 
bership in  tbe  defendant  association  is  re- 
ferred to  in  the  bill,  and,  for  the  purposes  of 
the  bearing  before  this  court  by  agreement 
of  counsel.  It  Is  treated  as  a  part  of  tbe  bill; 
but  this  does  not  enable  the  court  to  deter^ 
mine  what  the  contract  was.  The  certificate 
refers  to  the  application,  and  makes  It  a  part 
of  tbe  contract,  and  the  application  contains 
an  agreement  or  warranty  on  the  i>art  of  the 
complainant  that  tbe  constltatlon  or  by-laws 
of  the  assodatlon,  with  the  amendments  then 
or  thereafter  made  thereto,  together  with  the 
application,  shall  be  a  part  of  tbe  certificate 
or  policy  that  may  be  issued  on  the  applica- 
tion. The  constitution  or  by-laws  of  tiie  as- 
sociation are  not  set  forth  or  referred  to  In 
the  bin,  nor  are  they  produced  In  court 
There  Is  nothing  before  tbe  court  from  which 
we  can  say  that  the  increase  In  tbe  amount 
of  the  annual  payments  was  not  authorized 
by  the  constitution  or  by-laws  of  the  associa- 
tion, or  amendments  thereto,  nor  from  which 
the  court  can  determine  what  tbe  contract 
was  respecting  annual  payments,  for  a  claim- 
ed breach  of  which  the  complainant  seeks  re- 
lief. It  Is.true  that  the  complainant  alleges 
that  the  Increase  In  the  amount  of  the  annual 
payments  was  In  rlolaUon  of  the  contract  but 
this  Is  only  a  conclusion  of  law,  and  shows  no 
ground  for  equitable  relief. 

The  defendant's  counsel  contends  that  the 
the  courts  of  this  state  have  no  jurisdiction  of 
the  snhlect-matter  of  this  acttim.   A  deter- 


mlnatloii  oC  tbJa  question  wHI  be  aeatoiwiMr 
when  tbla  court  has  before  it  a  bill  of  com- 
plaint cootabilng  sufficient  allegations  to  eu- 
stitnte  a  cause  of  action  over  which  the  courts 
of  tbls  m  (tf  some  other  state  have  jurisdic- 
tion. Decree  ^Brmed,  and  cause  remanded. 


(n  VL  4S2> 

FRA8BB  r.  HOMB  UFB  INS.  00. 

(Supreme  Oaort  of  Vermont  WaaUi^iton. 

Aug.  IC,  1S09.) 

Ura  INBDBANCB— PATUBNT  OF  PRBMIUIIS— 
FOWBIIS  OP  AOEMT. 

1.  It  is  Immaterial  wheth»  the  agent  of  an 
insurance  company  bad  authority  to  accept  pre- 
miumi  on  a  policy,  or  wheUier  the  receipts  there- 
for were  in  due  form,  the  company  tiavms  there- 
after received  the  premioms. 

2.  Provision  la  a  life  ioanr^ce  policy  that 
'*no  agent  has  power  on  behalf  of  the  company 

*  *  *  to  extend  the  time  for  paying  a  pre- 
mium" refers  only  to  a  local  agent,  not  to  a 
gmeral  agent 

3.  It  is  immaterial  that  a  general  agent  of 
an  insurance  company  had  no  power  to  extend 
time  of  payment  of  a  premium,  where  iosared 
did  not  know  it,  and  onght  not  from  the  facts 
within  his  knowledge,  to  have  known  It 

4.  Where  a  life  insurance  policy  provides  that 
it  shall  be  void  in  case  of  nonpayment  of  a  pre- 
mium  when  due,  and  renewal  receipts  stipulate, 
"If  any   payment   of   premium   is  received 

*  *  *  after  the  same  naa  become  doe,  it  is 
on  the  condition  that  *  *  *  insured  is  at  the 
time  in  good  health,  and.  If  the  fact  is  otber- 
wise,  the  policy  shall  not  be  revived  by  sndi 
payment"  losored  had  no  right  to  onderstand 
that  his  policy  was  still  in  life,  notwithstanding 
nonpayment  of  a  gnarteriy  premiom  due  Octo- 
ber 27th,  and  which  was  not  paid  when  he  dUed. 
on  Decemlwr  25th,  though  the  premium  dae  6 
months  before  was  paid  10  days  late,  he,  in  re- 
mitting, having  apologised  for  the  delay,  and 
expressed  the  hope  that  the  payment  would  be 
all  O.  K.;  and  though  he  got  an  erosion  of 
time  for  paying  his  premium  due  8  months  be- 
fore: and  though  he  got  an  extension  till  Nti- 
vember  27th  for  paying  the  Octol>er  pmnlomL. 
he  being  warned  in  the  notice  of  extension  tliat 
If  he  was  unable  to  pay  the  premium  on  Novem- 
l>er  27tb,  to  let  the  agent  know  before  then, 
that  the  agent  could  take  care  of  It  for  him; 
and  though,  December  17th,  he  got  notice  that 
a  quarterly  premiom  would  be  due  January 
27th  following,  'if  snch  policy  is  in  force  on 
that  day,"— the  company  being  under  a  statn- 
tory  duty  to  give  notice  of  from  15  to  46  daja 
to  every  policy  holder  of  the  time  a  premium  be- 
came due,  and  Insured  not  being  bonnd  to  pay 
anything,  and  the  insurer  havus  no  right  to 
compel  payment  and  tbe  notice  providing  that 
it  was  not  intended  to  vitiate  "any  claim  tor 
paid-up  insnrance  provided  for  In  said  polio,** 
end  It  oelng  only  in  case  of  the  policy  becMmw 
void  for  nonpayment  of  a  premium  that  a  poT 
icy  h(rfder  was  entitled  to  a  pafd-np  policy. 

Bxceptlims  from  Washington  coonty  eoart: 
Tyler,  Judg«, 

Assumpsit  bj  Jessie  Vraaer  against  the 
Home  Insurance  Company  oa  a  policy  at  lite 
Insurance.  Verdict  and  jndgmoit  for  plaln- 
tiir.  Defendant  exc^ta  Beversed. 

Argued  Hay  term,  1889,  before  TAFT,  G.  J. 
and  BOWBLL,  UUNSON,  START,  THOMP- 
SON, and  WATSON,  JJ. 

J.  W.  Gordon  and  Blctaard  A.  Hoar,  foi 
plaintiff.  DUIIngbam,  Hnse  A  Bowland.  for 

defraidant 
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TAVT,  01  J,  The  plaintiff  se^  t»  neor- 
er  the  UDonnt  of  an  Insurance  pt^lcy  t^KMi 
the  Ufe  of  her  husband  for  the  sum  of  $2,000. 
The  policy  was  dated  July  27,  1801.  The 
premiums  were  payable  qaarterly,  and  all  pre- 
miums to  and  Including  the  one  due  July  27, 
1804,  were  paid.  Upon  trial  the  only  ques- 
tion In  issue  was  whether  the  policy  had  be- 
come forfeited  by  nonpaymrat  of  the  premi- 
um due  October  27,  1804.  The  first  premium 
was  due  when  the  policy  Issued,  and  Its  pay- 
ment was  required  In  advance.  Tbe  appli- 
cation was  made  a  part  of  the  policy,  and 
therein  It  was  stated  that  a  note  for  the  first 
premium  would  accompany  the  application. 
The  record  does  not  show  what  became  of  the 
note,  but  It  Is  fair  to  Infra  that  It  was  paid 
at  maturity.  Upon  what  time  It  was  given 
does  not  appear,  but  we  fall  to  see  how  that 
can  be  material.  After  the  first  premium,  the 
quarterly  premiums  matured  on  the  27th  days 
of  October,  January,  April,  and  July.  It  be- 
comes materiiU  to  Inquire  when  the  respective 
premiums  were  i»ld.  There  were  twelve  re- 
newal premiums  paid.  It  Is  not  shown  when 
those  maturbig  January  27,  1802  and  1803, 
were  paid;  therefore  no  Inference  can  be 
drawn  against  the  defendant  by  reason  of 
their  having  been  paid  when  overdue,  as  that 
fact  does  not  appear.  Of  the  other  ten  pre- 
miums two  were  paid  when  due;  another  was 
paid  when  due  by  the  agent,  who  paid  the 
company,  and  took  the  Insured's  note  for  It, 
and  the  note  was  paid  when  one  day  overdue; 
two  were  paid  when  one  day,  three  when  two 
days,  and  one  eleven  days  after  maturity. 
The  payment  of  the  last  quarterly  renewiU, 
Joly  27,  1804,  was  extended  to  Sept^ber  6, 
1804,  and  interest  paid  for  such  extenslcm, 
and  payment  made  four  days  after  the  time 
of  extension  expired.  It  may  well  be  con- 
tended that,  with  one  reception,  all  the  pre- 
miums were  paid  when  due.  As  above  stated. 
It  does  not  appear  when  two  were  paid,  and 
It  Is  fair  to  Infer  they  were  paid  when  due. 
The  note  which  was  given  for  one  was  paid 
before  maturity.  The  premium,  the  payment 
of  which  was  extended  to  September  6.  1801, 
was  paid,  It  does  not  appear  when.  The  re- 
ceipt was  dated  tbe  10th;  but  payments  were 
generally  made  by  check  deposited  In  the  post 
office  at  Barre.  and  It  was  generally  mm  or 
more  days  before  the  checks  were  received  In 
New  Tork,  and  receipts  given.  Sncfa  was  evi- 
dently the  case  In  respect  to  the  five  premi- 
ums paid  one  and  two  da^  after  they  fell 
dne.  There  was  hut  one  other  premium,  and 
fliat  was  paid  eleven  days  after  Its  maturity. 
This  brings  us  to  Uie  consideration  of  the 
quarterly  premium  whldi  became  due  Octo- 
ber 27,  1804.  and  vtbltA,  It  Is  conceded,  has 
never  been  paid.  The  general  agent.  Mr, 
Carpenter,  wrote  the  Insured  November  7, 
1804,  In  regard  to  the  premium,  then  eleven 
days  past  due;  and  two  days  later  the  In- 
smred  wrote  Mr.  Carpenter  (defendant's  Ex- 
hibit 10):  "I  find  money  hard  to  collect  I  In- 
close yon  SO  cents  In  postage  stamps  to  ex- 


tmd  time  m  mj  policy  for  a  month  or  so 
tUl  I  get  the  money  to  send  yoa  Hof/e  this 
will  be  aU  satisfactory."  In  reply  to  this  Mr. 
Carpenter  wrote,  under  date  ot  November  12, 
1804:  "Xons  favor  of  the  0th  Inst  with  12 
cents  Intraest  for  extension  Is  at  hand.  This 
will  continue  the  policy  In  force  until  the 
27tb  November,  at  whidi  time  I  trust  you 
will  be  able  to  meet  the  premium;  but.  If  not, 
be  sure  and  let  me  know  bef the  27tb,  tiiat 
I  may  be  enabled  to  take  care  of  It  tor  yoa" 
The  testimony  of  Carpenter  tends  to  show 
that  nothing  further  was  ever  done  by  the 
Insured,  and  that  he  never  heard  from  him, 
the  Insured,  again,  upon  the  subject  Hie 
plaintiff's  testimony  tended  to  show  that  the 
agent  Oarpenter,  extended  the  time  of  pay' 
ment  ot  the  October,  1804.  premium  to  De- 
cember 27, 1804,  the  Insured  ^Ing  on  the  25tb 
of  that  mcmth.  On  the  17tb  of  December, 
1804,  ttie  defendant  smt  tbe  Insured  a  notice 
that  a  quarterly  annual  premium  on  the  pol- 
icy would  become  due  and  payable  on  the 
27th  of  January,  1805,  If  such  policy  wss  In 
force  on  that  day.  These  are  the  material 
facts  In  the  case  which  It  Is  necessary  tcx  ns 
to  consider.  It  was  a  part  ot  the  contract 
that.  In  case  of  nonpayment  of  a  premium, 
the  policy  should  be  void,  and  In  that  case 
all  payments  previously  made  to  be  forfeited 
to  tbe  company,  save  in  certain  excepted  cas- 
es, which  It  Is  unnecessary  to  consider  in  the 
case  before  us. 

1.  The  various  exceptions  taken  to  the  tea* 
timony  in  regard  to  the  regularity  of  the  re* 
celpts  of  the  premium,  the  authority  of  the 
agent  Carpenter,  to  waive  any  condition  irf 
the  settiement  whether  the  officer  signing 
the  receipts  was  duly  authorized  to  sign 
them,  whether  the  receipts  were  In  dne  form 
or  duly  Issued,  are  not  tenable.  Th^  be- 
come immaterial  In  view  of  the  tact  that 
the  premiums  were  all  paid  to  and  received 
by  the  company.  After  the  premiums  wees 
received  by  the  company.  It  iM  too  late  for 
them  to  raise  any  question  of  the  form  ot  the 
receipts,  or  Uie  authority  of  the  agent  to  rs- 
celve  them.  The  receipts  were  offered  only 
upon  the  question  of  the  forfeiture,  and  the 
waiver  of  tbe  payment  of  the  premium  In 
questitm.  and  their  pertinency  upon  tiiese 
qaestioDs  Is  hereafter  considered. 

2.  Tbe  plaintiff  conceded  that  tbe  premium 
due  October  27, 180^  bad  not  been  paid,  and 
that  she  could  not  recover  the  full  amount 
of  the  policy  unless  she  established  the  fact 
that  the  company,  by  an  wpress  agreement 
by  ita  agent  Carpenter,  extended  tbe  time 
of  the  payment  of  the  October  premium  un- 
til December  27,  1804,  or  that  the  action  of 
tbe  defendant  company  was  such  that  the 
Insured,  Fraser,  might  reasonably  believe, 
atad  did  bdlev^  that  tbe  time  for  Its  pay- 
ment bad  been  extended  or  waived.  There 
was  testimony  In  tbe  case  tending  to  estab- 
lish the  idalnturs  claim  that  the  time  of 
payment  of  the  premium  due  October  27, 
1804,  bad  been  extended  to  December  27, 
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1894,  tntemt  paM  for  tte  two-montfaa 
aztentioii.  Tbe  pltlntlff  tratlfled  she  had 
nen  a  letter  from  tbe  agent,  Carpenter,  to 
tiie  Innuedt  Informing  tlw  latter  tiiat  he  had 
lent  all  the  Interest,  and  that  the  time  of 
paying  the  premium  had  been  extended  to 
December  27.  1894.  The  defendant  insists 
that  the  letter  referred  to  br  the  plaintiff 
was  plaintiff's  BKhlblt  Of  whhA  continned 
the  policy  In  fon»  mitil  Noremher  27,  1894; 
but  this  qnestiui  was  for  the  Jury.  If  t&e 
company  extended  the  time  In  which  to  pay 
the  pa«mlnm  from  the  day  It  became  dn^ 
October  27,  1894,  for  two  months,  until  De- 
cember 27,  189^  It  cumot  now  be  heard  to 
say  that  the  policy  was  void  for  the  rea- 
son that  the  ifferalnm  bad  not  been  paid. 
It  coold  not  say  thm  was  a  forfeiture,  for 
there  was  none,  and  the  plaintiff  can  recorer. 
The  qnestlcm  was  made  upon  the  trial  be- 
low and  fblrly  submitted  to  tbe  Jury.  It  was 
a  part  (tf  tbe  contract  that  agent  has 
power  on  behalf  of  the  company  •  •  • 
to  extend  the  time  for  paying  a  premium.'* 
etc.  The  company  Invoke  the  aid  (tf  this 
danse,  and  claim  that  Carpenter  had  no 
power  to  extend  the  time  to  pay  the  pre- 
mium; that  the  company  alone  could  do 
that  We  hold  that  the  words'^  agents*  in 
the  dause  reared  to  mean  a  local  agent, 
and  have  no  reference  to  a  general  agent 
Carpentw  war  a  genera!  ageat  and  had  su- 
pervision over  a  territory  larger  than  Ter- 
m<»it;  and,  as  was  said  In  Carrlgan  v.  In- 
sncance  Co.,  08  Vt  418,  general  agent  la 
absence  of  proof  to  the  ctmtrary,  Is  presum- 
ed to  possess  authority  to  transact  the  busi- 
ness 4tf  the  company  generally";  certainly 
such  business  as  related  to  the  procurement 
and  cmtinnance  of  risks.  He  was  the  com- 
paqy's  alter  ega  The  further  claim  Is  made 
that  In  fsct  he  had  no  power  to  extend  the 
time  of  the  payment  of  a  premium,  and  the 
defendant  gave  testimony  tending  to  show 
such  fact  The  fact  that  he  had  no  such 
power  would  not  bind  the  Insured  unless  the 
latter  had  knowledge  of  It,  or  onght  to  have 
known  It  from  such  facts  as  were  within 
bis  knowledge.  It  does  not  wpear  that  there 
was  any  testimony  In  tbe  case  tending  to 
show  such  knowledge  on  tbe  part  of  the  In- 
sured, nor  that  he  ou^t  to  have  known  tliat 
Carpentw  had  no  such  i>ower.  From  the 
fact  that  the  question  whether  Carpenter 
had  such  power  or  not  was  not  submitted  to 
the  Jury  we  most  infer  there  was  no  testi- 
mony In  the  case  tending  to  show  knowledge 
of  such  fact  on  the  part  of  tbe  Insured.  Had 
the  question  of  whether  the  time  of  payment 
of  tbe  unpaid  premium  beat  extended  by  an 
express  agreement  between  Carpenter  and 
the  Insured  been  the  only  question  submitted 
to  the  Jury,  tbe  ]udgm«it  oa  tlie  Terdlct 
could  not  be  disturbed. 

8.  The  jury  may  have  found  that  there  was 
no  agreement  to  extend  tbe  time,  but  have  re- 
turned a  verdict  upon  the  other  question  sat>- 
mltted,  vis.:  Tbe  court,  after  submitting  the 


questloa  <^  whether  theie  was  a  spedsl  agree- 
ment to  extend  lite  time  of  payment,  said: 
**!f  there  wu  not  an  actml  ^tension  of  the 
time  of  pAyment  ms  the  course  of  conduct 
of  Qie  company  sudi  as  might  reasonably  In- 
duce, tbe  bell^  In  flu  mind  of  Mr.  Fzaser 
that  the  time  had  been  extended,  and  was  he 
so  Induced  to  beUevtfr  end,  further,  *'If  there 
was  not  a  definite  extension  of  tiie  time,  did 
the  company  so  act  in  relation  to  Itv  as  evi- 
denced by  this  coireQwndence  that  took  place, 
—I  think  an  the  evidence  bearing  on  the  ques- 
tion was  by  correspondence,~was  tiie  action 
of  the  company  such  that  the  Insured,  3fr. 
Fraser,  might  reasonably  bellere,  and  <!Ud  be- 
Ueve,  that  tbe  time  had  been  extmded?'*  and, 
further,  "It  was  the  right  of  tbe  company  to 
dedaie  this  policy  forfeited  and  void  on  tbe 
failure  of  the  hisnred  to  pay  this  October  ive* 
mlmn,  but,  If  the  company  elected  to  let  the 
poHcy  remain  In  force,  to  keep  It  on  foot,  and 
attempt,  from  time  to  time,  to  make  collec- 
tints  of  the  overdue  premium,  it  would  not 
be  the  right  of  tiie  company  afterwards,  elthw 
beAire  the  death  of  tbe  Insured  or  afterwards, 
to  consider  and  treat  tbe  policy  as  having 
lapsed  or  become  void  in  October,  1894.  The 
company  must  have  made  Its  decWon  when 
this  payment  was  due  and  unpaid.  It  was 
its  duty  to  make  Its  decision  thm  whetiier  to 
treat  the  policy  as.  void,  or  let  It  run  along, 
and  try  to  collect  the  overdue  premium.**  Up- 
on nonpayment  of  tbe  October  premium,  If  the 
time  of  payment  was  not  extended,  the  policy 
■inM  void  and  forfeited,  as  hereinbefore  stated. 
Hie  court  recoi^zed  the  fiict,  and  said.  "Tbe 
condition  that  the  premium  should  be  paid 
when  due  was  a  proper  condltloa;  at  all 
events,  ft  was  assented  to  by  the  insured." 
The  company  was  under  no  obllgati(U  to 
declare  the  policy  void  In  order  to  avail  It- 
self of  the  forfeiture.  The  court  erred  when 
it  said:  "The  company  must  have  made 
Its  dedslon  when  this  payment  was  due  snd 
unpaid.  It  was  its  duty  to  make  Its  dedslon 
then  whether  to  treat  the  policy  ss  void,  or 
let  It  run  along,  and  try  to  collect  the  over- 
due premium."  Tliere  was  no  testimony  In 
the  cose  tending  to  show  an  dection  on  tiw 
part  of  tbe  company  to  let  the  policy  run,  and 
try  to  collect  the  overdue  prendom.  The  In- 
sured was  under  no  obligation  to  pay  the 
premium,  and  the  defendant  had  no  power  to 
collect  It  All  the  testimony  In  tiie  case  upon 
this  point  Is  In  the  record.  It  Is  contained, 
as  the  trial  Judge  said,  In  the  correspondence 
between  the  Insured  and  the  general  agent. 
Carpenter.  Hie  letters  may  l>e  scanned  in 
vain  for  anything  tending  to  show  that  tiie 
insured  beUeved  his  policy  was  in  force  un- 
less he  paid  the  premium,  or  that  would  Job- 
tlfy  him  in  so  believing.  On  the  contrary,  the 
correspondence  indicates  knowledge  on  his 
part  that  the  premium  must  be  paid  In  order 
to  continue  the  policy  In  life.  He  asks  In 
January  of  the  last  year  to  give  a  note  tw 
the  premlnuL  The  premium  due  AprQ  27, 
18M.  was  not  paid  until  May  7.  1894,-pald, 
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■dmittedlr.  10  days  after  matnritj;  tat  In 

the  letter  Inclosing  the  pay  tie  apologtses  for 
the  delay,  and  expresses  the  hope  that  hla 
payment  will  be  all  O.  K.  TblB  does  not  in- 
dicate a  Iwllef  that  his  policy  was  In  force  If 
the  premlmn  was  not  paid.  For  the  Jnly  pre- 
mium be  gets  an  extension  of  time  In  which 
to  pay.  What  necessity  would  occur  to  him 
to  have  the  time  extended  If  the  policy  was 
In  force,  whether  the  premium  was  p^d  or 
not?  In  regard  to  the  last  premium,  which 
fell  due  before  hit  death,— the  premium  which 
It  Is  conceded  was  never  paid,— be  applies  to 
have  tbe  time  extended,  and  it  Is  done,  and 
be  Is  Informed  that  the  payment  of  the  12 
cents  Interest  continued  the  policy  In  force 
mitll  November  27,  1894,  and;  If  unable  to 
meet  the  premium,  tben  he  Is  warned  to 
let  the  agent  know,  so  he  could  take  care  of 
it  for  him.  Is  it  not  far-fetched  to  say  that 
he  believed  or  was  Justifled  In  bdleving  that 
Ills  policy  was  kept  in  force  although  tb^  pre- 
miums were  unpaid?  Was  he  justified  in  be- 
lieving tbat  the  premium  would  take  care  of 
Itself?  Was  he  Justified  in  believing  tbat  It 
made  no  difference  whether  he  paid  the  fffe- 
mlum  or  not,  when  Oarpenter  wrote  him,  '1 
trust  you  will  be  able  to  meet  the  premitmi; 
but,  If  not,  be  sure  and  let  me  know  before 
the  27th,  that  I  may  be  enabled  to  take  care 
of  it  for  yon"?  The  effect  of  the  nonpayment 
of  the  premium  was  to  render  the  policy  null, 
and  It  so  continued  until  the  company,  by  re- 
ceiving the  past-due  premium,  waived  the  for- 
feiture, and  restored  the  policy  to  life;  In 
other  words,  revived  It  The  very  terms  of 
the  renewal  receipts  Indicate  that  this  Is  the 
construction  to  be  placed  upon  the  contract, 
viz.:  "It  Is  hereby  stipulated  by  the  bolder 
of  the  policy  herein  named  that,  if  any  pay- 
ment of  premium  Is  received  on  said  policy 
after  the  same  has  become  due,  it  Is  on  the 
condition  tbat  the  party  whose  life  is  thereby 
insured  Is  at  the  time  In  good  health,  and,  If 
the  fact  Is  otherwise,  the  policy  shall  not  be 
revived  by  such  payment"  Had  the  Insured 
a  right  to  understand  that  his  policy  was 
stin  In  life?  It  Is  a  dead  poUcy  that  Is  re- 
vived, not  a  living  one.  The  tect  tbat  a  com- 
pany accepts  a  premium  after  it  has  become 
due  and  the  policy  la  forfeited  may  Justify 
the  policy  bolder  In  believing  that  thereafter 
the  comiHiny  would  accept  a  premium  under 
like  circumstances.  The  policy  bolder  might 
have  the  right  even  to  compel  the  company 
to  accept  the  premium  If  such  had  been  their 
course  of  business,  provided  the  party  whose 
life  was  Insured  by  the  policy  was  at  ihe  time 
In  good  health;  but  It  would  not  justify  him 
in  the  belief  tbat  bis  policy  was  In  ftvce 
whether  be  paid  the  premium  or  not  To  so 
hold  would  render  such  a  construction  of  con- 
tracts as  odious  aa  It  li  aald  forfeitures  are 
regarded.  The  only  testimony  In  the  case  up- 
on the  last  question  submitted  was  that  t«id* 
Ing  to  show  tbat  premiums  had  been  receiv- 
ed a  short  time  after  they  matured,  and  Bx- 
taibit  p.   Under  tills  objection  and  exception. 


plaintiff's  Slxhlbit  P  was  put  In  evidence  as 
tending  to  show  that  the  company  regarded 
the  policy  as  in  force.  It  was  a  notice  dated 
December  17,  18M,  that  a  quarterly  annual 
premium  would  become  dne  on  the  policy  In 
qnestitm  January  27,  1895,  "if  such  policy  Is 
In  force  on  that  day."  The  company  were 
under  a  statutory  liability  to  notify  every  pol- 
icy bolder  of  the  time  a  premium  on  bis  policy 
became  dne,  and  were  obliged  to  notify  bim 
not  teas  than  IS,  nor  more  than  46,  days  be- 
fore the  premium  f^  dne.  The  premium  re- 
ceipts were  In  the  bands  of  the  agents,  and 
whether  the  policies  bad  lapsed  could  only  be 
learned  by  specific  Inquiry  as  to  eacb  one. 
To  avoid  any  liability  under  the  statute,  and 
to  comply  with  the  law,  the  only  course  open 
to  the  defendant  was  to  send  notices;  and,  to 
protect  themselves  In  so  doing,  there  vras  In- 
serted In  the  notice  that  the  premium  would 
be  due  on  the  day  named,  with  the  condition, 
"If  such  policy  Is  In  force  tm  that  day."  His 
policy  may  have  already  lapsed.  It  might 
lapse  any  day  after  the  notice,  and,  If  tiien 
lapsed.  It  might  be  revived.  Iliere  Is  in  the 
notice  itself  a  clause  from  which  It  may  fairly 
be  Inferred  that  the  company  did  not  know 
whether  the  policy  was  In  force  or  not,  viz.: 
"This  notice  Is  not  Intended  to  vitiate  any 
claim  for  paid-up  Insurance  provided  for  in 
said  policy."  After  three  years  the  fnsored 
was  entitled  to  a  paid-up  policy  for  9800.  The 
notice  was.  In  substance:  "We  do  not  know 
as  this  policy,  on  the  day  named,  will  be  in 
force  or  not;  but  If  it  is,  a  premium  will  be 
due  at  that  time.  But  this  notice  Is  not  In- 
tended to  vitiate  any  claim  yoa  may  have  for 
paid-up  insurance."  It  was  cmly  in  case  of  a 
default  In  the  payment  of  a  premium,  and  the 
policy  becoming  nun,  that  a  ppUcy  bolder  WM 
entitied  to  a  paid-up  policy.  This  exhibit  wai 
not  admissible  to  show  that  the  company  re- 
garded the  policy  in  force.  In  eonneetfoa 
with  the  other  facts  In  the  case.  It  Is  not  capa- 
ble of  snc9i  construction. 

There  are  cases  In  which  it  has  been  h^ 
that  after  a  policy  of  Insurance  becomes  for- 
feited, and  the  company  levies  assessments 
upon  It  or  brings  suit  to  collect  the  assess- 
ments, it  cannot  Insist  upon  a  forfeiture;  bat 
Bu<^  cases  are  those  In  which  the  company 
holds  the  premium  notes  of  the  Insured,  with 
the  right  to  assess  them,  and  to  collect  the 
assessments.  Under  sndi  circumstances,  If 
tiie  company  assesses  ,  the  notes  and  collects 
the  asseesmeats.  It  cannot  defeat  an  action  to 
recover  a  loss  under  the  policy,  upon  the 
ground  that  the  policy  was  null.  It  cannot 
say,  at  the  same  time,  that  the  policy  was  in 
force  for  the  purposes  of  assessment  and  null 
to  defeat  a  recovery  fbr  a  loss.  In  the  case 
before  us  there  was  no  obligation  upon  the 
■Insured  to  pay  anything,  and  no  right  In  the 
defendant  to  compel  payment  There  Is  a 
wide  distinction  between  this  case  and  those 
referred  to.  A  case  somewhat  analogous  to 
this,  and  In  Its  features  nearer  like  It  than 
any  other  to  be  found  In  onr  Reports,  Is  Tripp 
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T.  Insurance  Co.,  5B  Yt  100.  In  flhat  cue  tlM 
Jnry,  by  epeclaJ  rerdlct,  found  an  agreement 
to  waive  payment  of  the  premium,  which  was 
overdue  when  the  Insured  died.  There  was 
no  evldraoe  of  a  spedaJ  agreement,  but  the 
case  was  submitted  'upon  the  intercourse,  the 
business  communications,  the  busiuess  rela- 
tions between  the  defendant  and  CSiapman" 
(the  Insured),  to  find  whether  there  was  an 
agreement  to  waive  the  payment  when  due. 
Whether  the  evidence  In  the  case  supported 
tile  special  finding  was  a  question  not  made 
In  the  case.  We  infer  that  It  did,  and  that 
there  was  testimony  besides  that  showing  the 
receipts  of  the  premium  aft^  their  maturity. 
The  special  finding,  based  upon  legitimate  evi- 
dence, warranted  the  Judgment  for  the  plain* 
tiff.  The  case  was  twice  argued,  and  on  the 
first  hearing  the  judges,  save  one,  were  for  a 
reversal  of  the  Judgment,  the  late  Veazey,  J., 
saying  a  Judgment  for  the  plaintiff  was  a  legal 
fraud;  but  upon  a  reargument  before  all  tbe 
Judges,  a  majority  of  those  sitting,  being  a 
minority  of  the  court,  ordered  an  affirmance. 
In  the  case  at  bar  the  only  testimony  upon 
the  last  point  submitted  was  that  tending 
to  show  the  receipts  of  the  premiums  a  short 
time— from  one  to  eleven  days— after  maturi- 
ty, with  plalntirs  Exhibit  P.  This  testimony 
did  not  tend  to  show  that  the  policy  was  In 
force  during  the  time  the  matured  premiums 
were  unpaid,  and  until  It  was  revived  by  the 
receipt  of  the  overdue  premiums.  Upon  the 
testimony  In  the  case  the  last  question  sub- 
mitted Bhonld  have  been  excluded  from  tbe 
consideration  at  the  Jury.  The  only  question 
proper  for  their  consideration  was  whether 
there  was  an  express  agreement  to  extend  the 
time  of  payment  of  the  October,  1894,  premi- 
um to  December  27,  1804.  Judgment  revers- 
fld.  and  esose  remanded. 


(n  Yt.  418) 

BOWLES  V.  VILLAGE  OF  ST.  ALBANS. 
(Supreme  Court  of  Vermont.   PranUln.  July 
21,  1890.) 

mnnoiPAi^  corporations-spbcial  assbbs- 

UBN1V-SBWBRS-GOBI1U8SION- 
■R8— TRU8TSBS. 

1.  When  the  court,  on  an  appeal  from  a  re- 
port of  commisrioners  refaslDK  to  vacate  a  spe- 
cial mnnidpal  asaeesment  against  certain  prop- 
erty, could  have  Inferred  from  the  findings  of 
the  commlsdoners  and  from  the  allegations  of 
the  petition  that  the  plaintiff  was  tne  owner 
of  the  taxed  property,  a  judgment  for  defendant 
will  not  be  reversed  because  the  ownmhip  was 
not  expressly  shown. 

2.  A  member  of  a  commission  selected  to  pass 
on  the  validity  of  a  special  municipal  assess- 
ment for  a  sewer  was  not  disqualified  because 
his  son  is  an  abutting  property  owner,  where 
the  son  paid  his  assessment  before  the  tkearing. 

3.  As  SL  1802,  No.  126,  amending  the  act  in- 
corporating tbe  village  of  St.  Albans,  is  not  void 
by  reason  of  uncertainty  in  the  territory  includ- 
ed In  such  village,  the  village  trustees  have  Ju- 
risdiction In  respect  to  a  sewer  constructed 
therein. 

4.  Where  the  commissioners'  report  of  the 
hearing  fw  a  vacation  of  a  spedal  municipal 
aasessmmt  shows  that  all  imceedings  against 
abutting  pn^MTty  owners  were  according  t» 


law,  the  record  la  conclusive  evidence  of  nidi 
fact,  and  the  assessment  will  not  be  vacated  tm 
snch  gronnds. 

6.  Under  St.  18761,  No.  192,  I  S,  providing  that 
persons  benefited  by  the  laying  and  construc- 
tion of  a  sewer  may  be  aasened  tb^r  Just  diare 
of  the  cost  thereof,  an  assessment  for  ancb 
purpose  will  not  be  vacated  when  It  doee  not  ap- 
pear that  the  apportionment  was  not  equitable. 

6.  Under  St  1876.  N'o.  192.  providing  that  the 
expense  of  constructing  a  sewer  shall  be  borne 
by  the  abutting  proper^  owners  who  wen  ben- 
efited tliereby,  a  special  assessment  will  not  be 
vacated  for  a  failure  to  assess  an  abotting  own- 
er, when  It  la  not  shuwn  that  he  would  receive 
a  benefit  therefrom. 

7.  The  admission  la  evidence  of  St  1804.  No. 
191,  is  not  reversible  error  in  an  action  to  have 
a  spedal  assessment  set  aside,  where  no  finding 
was  made  with  relation  thereto,  and  no  preju- 
dice could  have  resulted  therefrom. 

8.  It  is  error,  on  the  trial  of  a  petition  for  va- 
cation of  a  spedal  mnnldpal  assessment  to  dis- 
miss the  pedOon.  as  It  gives  tbe  court  Jnriadie- 
tlon. 

Exceptions  from  FnmUln  coontr  eooit; 

Tylec  Judge. 

Petition  In  the  nature  ot  an  appeal  by  Su- 
san B.  Sowles  against  the  village  of  8t  Al- 
bans askli^  for  the  vacation  of  a  special 
assessment.  From  an  order  dismissing  tbe 
petition  and  Judgment  for  tbe  village,  tbe  pe- 
titioner ocepts.  Judgment  for  vlUage  affirm- 
ed, and  rerened  u  to  order  dismissing  peti- 
tion. 

The  village  of  St  Albans,  npon  a  petltloD 
to  the  freeholders  and  voters  of  the  vlllase, 
constructed  a  eewer  on  Weldon,  Edward,  and 
Bussell  streets  in  said  village.  The  Weldon 
street  sewer  extended  from  Stevens'  brook 
on  the  east  towards  the  west  In  Weldon 
street.  In  which  tbe  main  sewer  had  been 
laid.  Edward  and  Russell  streets  run  paral- 
lel  north  and  sontb  Intersecting  Weldon 
street,  and  the  sewers  tttereln  laid,  mnnlng 
from  nortb  and  south,  connected  wltb  tbe 
main  sewer  on  Weldon  street  The  total 
length  of  the  sewers  was  8,030  feet  The 
cost  of  construction  was  $2,244.12.  The  tnu- 
tees  assessed  tbe  cost  upon  tbe  abutting  land- 
owners according  to  their  respective  front- 
ages,  which  was  at  tbe  rate  of  824&  cents  per 
foot  The  petitioner  was  assessed  npim  a 
frontage  ot  21S  feet  in  ttie  sum  of  960.87, 
from  which  assessment,  by  her  attorney,  she 
brought  her  petition  as  ovmer  to  the  Ftank- 
Un  county  court  at  Its  April  term,  1804,  set- 
ting forth  her  grievance,  and  asking  fbr  the 
appointment  of  commlsalMiera,  who  were  np- 
polnted,  beard  tbe  cause,  and  reported,  nxnong 
other  things,  that  the  premises  In  qnestiaii. 
it  connected  with  the  sewer,  would  recelTe 
benefit  therefrom,  and  that  Its  Just  share  to> 
wards  tbe  expense  Is  the  sum  above  named. 
The  sewer  Is  found  to  be  within  tbe  corporate 
limits  of  tbe  village  of  St  Albana  under  tbe 
act  of  1802,  and  the  Inaccnradea  mentlmed 
In  no  way  affected  the  boundary  line  with  re- 
wpect  to  the  petitioner's  land  and  the  sewers 
In  question.  As  to  tbe  frontage  omitted  fnnn 
the  assessment  the  commlsdonera  find  tbat 
It  was  not  assessed  to  any  one  penaa,  but 
wai  aasesMd  to  all,  for  tbe  reaam  tbat  It 
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fru  oontempl&ted  to  extend  Weldon  street, 
which  would  take  thl«  land,  but  th&t  thli  ex- 
tension had  not  yet  been  made. 

Argned  before  TAFT,  G.  J.,  and  HCNSON, 
WATSON,  and  THOMPSON,  JJ. 

JB.  A.  Sowles,  for  petitioner.  Farrlnston  & 
Post  and  Wtlaoa  ft  Hall,  for  petitionee. 

THOMPSON.  J.  It  Is  not  neceeaary  to  de- 
cide whether  the  petitioner  Is  estopped  from 
denying  that  she  Is  the  owner  of  the  land  In 
question  by  the  aJlegatlons  In  her  petition 
that  she  Is  the  owner  thereof.  If  the  Jadg^ 
ment  of  the  county  court  can  be  fairly  sus- 
tained by  any  Inference  of  fact  It  might  have 
drawn  from  the  commissioners*  report,  It  Is  to 
be  presumed  In  this  court  that  the  county 
court  based  Its  Judgment  on  audi  Infermce. 
Russell  T.  Davis,  60  Vt  27S,  87  Atl.  746,  and 
cases  there  cited.  Prom  the  facts  reported 
by  the  commissioners  and  the  allegation  of 
ownership  In  the  petition,  the  county  court 
must  have  infmed  and  found  that  the  pe- 
titions was  the  owner  of  the  land  benefited 
by  the  sewer  assessment  In  question.  In  view 
of  the  other  facts  found,  there  was  nothing  in 
the  exhibits  Introduced  In  evidence  by  the  pe- 
tltimer  to  pre<dude  such  an  inference. 

2.  The  commissioners  find  that  Luther  B. 
Hunt,  Jr.,  an  abutting  proprietor,  had  paid 
his  assessment  before  the  bearing  in  this  case. 
This  removed  the  disqualification.  If  any  ex- 
isted, of  Oommlssloner  LutJier  B.  Hunt,  tiv 
reason  of  his  relationship  to  blm. 

8.  No.  128,  St  1892,  Is  not  void  by  reason  of 
uncertain^  In  respect  to  the  territory  thereby 
Included  In  the  village  of  St  Albans.  This  be- 
ing so.  Its  trustees  had  jurisdiction  In  respect 
to  the  sewer  In  question. 

4.  The  report  of  the  commlssIonerB  shows 
that  all  the  proceedings  In  respect  to  the  sew- 
er and  the  assessments  tlxerefor  against  abut- 
ting property  owners  were  regnlar,  and  sncb 
as  were  required  by  law  In  all  particulars. 
Therefore  the  petitioner  cannot  prevail  on 
her  contention  In  regard  to  this  phase  of  the 
case. 

5.  It  Is  ftnmd  that  the  petitioner's  land  Is 
benefited  to  the  extent  of  ^.87  by  the  lay- 
ing and  constructloa  of  the  sewer,  and  that 
the  Just  share  which  It  should  contribute  to- 
wards the  expense  thoreof  Is  that  sum.  This 
is  only  another  way  of  saying  that  that  Is  the 
petitioner's  Just  share  of  such  expense,  based 
on  the  q)eclal  benefit  which  she  receive*. 
This  Is  the  same  amount  assessed  by  the  trus- 
tees In  the  original  proceedings.  Section  8  of 
No.  192  of  St  1870,  provides  that  persons  ben- 
efited by  the  laying  and  construction  of  a 
sewer  may  be  assessed  therefor  to  the  extent 
ot  their  Just  share  towards  the  expense  of  lay- 
ing and  constructing  the  same.  It  is  not  ap- 
parent from  the  report  nor  from  anything 
urged  by  the  petitioner,  that  the  method  of 
apportionment  ad(q>ted.  was  not  Just  and  equi- 
table as  to  her  and  the  other  property  own- 
ers of  this  sewer  district  On  the  contrary,  tt 
anwu>  tbst  $eD.87  la  ber  Jurt  share  of  tba  ex- 


pense.  It  Is  ncged  by  the  petitioner  that  tiie 
faUnre  to  assess  68  to  60  feet  of  fronUge  next 
south  of  the  premises  In  question,  on  Russeli 
street,  was  error,  for  that  such  assessment 
would  have  lessened  the  amount  of  her  as- 
sessment by  about  |1.40i  It  nowhere  appears 
In  the  record  .that  this  land  was  benefited  by 
the  sewer.  Such  a  finding  Is  necessary  to 
make  it  subject  to  assessment.  On  the  con- 
trary, the  finding  in  respect  to  the  Just  share 
of  the  cost  of  the  sewer  whicb  the  petitioner 
should  pay  Is  Impliedly  a  finding  that  this 
frontage  of  S8  or  60  feet  was  not  benefited. 
The  record  not  showing  error  affirmatively. 
It  will  not  be  presumed. 

9.  The  petitioner  vras  In  no  way  harmed  by 
the  admission  of  Na  191  of  St  1891.  as  no 
fact  was  found  from  It*  nor  could  the  ded- 
aton  of  the  court  below  have  been  affected 
thereby.  Hence  It  Is  not  necessary  to  dedde 
whether  It  was  error  to  admit  it,  as.  In  any 
view  of  the  case.  It  was  not  reversible  error. 
Nor  have  we  been  able  to  discover  any  emv 
In  respect  to  the  admission  of  other  evidence; 
The  petition  ought  not  to  have  been  dismiss- 
ed, as  It  was  that  which  gave  the  county 
court  Jurisdiction  In  the  premises.  Judgment 
dismissing  the  petition  is  reversed,  and  judg- 
mmt  for  the  petitionee  to  racovar  |68;87  dam- 
ages and  Its  coata 


<71  Vt  491) 

In  re  NATIONAL  QUARD. 

(Supreme  Court  of  Vermont    July  2S,  1890.) 

STATE    HIUTIA-BNUSTHBNT   OF  IWITBD 
STATSS  VOLUNTBBRS-RBORQANIZATION. 

The  members  of  the  1st  regiment  of  In- 
fantry, Vermout  National  Guard,  having,  a(> 
cordiuK  to  the  soTemor'a  eonstmctlon  of  Act 
April  22,  1898,  fH,  as  shown  by  his  graeral  or- 
ders, enlisted  in  the  volunteer  army  of  the 
United  States  In  a  body,  as  the  lat  regiment  of 
infantry,  Vermont  voIanteerB,  and  no  cogent 
reason  appearing  why  snch  construction  should 
be  held  erroneous,  and  he  havins  discharged 
from  the  National  Guard  service  all  men  of  the 
regiment  who  did  not  enter  the  volunteer  serv- 
ice, and  Act  No.  6  (Acts  Ex.  Seas.  May  6^ 
1898)  having  provided  that  the  Ist  regimmt 
National  Guard,  though  giving  up  its  name  and 
position  for  the  time  by  volunteering  for  serv- 
ice In  the  tJnited  Ststes  army,  shall  on  Its  re- 
turn from  said  service  constitute,  and  be  rein- 
stated aa,  the  Ist  regimmt  National  OuarcL 
the  regiment  on  returning  from  the  United 
States  service,  exclusive  of  the  members  who 
were  not  national  goardsmen,  whm  tiiey  en- 
tered that  service,  is  constituted  snd  rtfnstat^ 
ed  as  the  lat  rcidment  National  Quacd. 

bi  flie  matter  of  the  National  Guard.  Be- 
quest the  governor  for  opinion  aa  to  Its 
status,  and  as  to  reorganisation  of  the  same. 

St  Albans,  March  20^  1899. 
To  the  Judges  oC  the  Sn^one  Ooort  at  V«r^ 

mont: 

Will  you  consider  the  chapter  In  the  Ver- 
mont Statutes  relating  to  the  mllltia,  together 
with  Act  Na  6  of  the  special  session  of  1898, 
and  advise  me  what  the  duty  of  the  executive 
Is  with  ntetenee  to  reorganizing  the  Nation- 
al Guard  of  Vennoott  It  Is  dsimed  ob  tiia 
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ont  hand  that  tbe  HatloDal  QwuA  no  bnger 
al«t>i  and  that  fn  rlew  <Hr  cntaln  objeedona 
on  the  part  <tf  tiie  public;  and  of  the  poulble 
tmcoiutltiitlMiaUtT  fit  Act  No.  6  of  the  ex- 
tra aeaabm  of  laos,  the  execntlTe  haa  no  an- 
thortty  to  move  In  the  prfemiaes,  and  that  the 
organisation  of  the  Natlmal  Guard  of  Vov 
mont  la  dead.  It  claimed  on  tiie  other  band 
that  It  Is  not;  that  the  act  pawed  at  the  ex- 
tra sea8f<m  ts  conetltDtlonal,  nneqnlToeal,  and 
baa  behind  It  the  pledge  of  the  good  faith  ot 
the  state  to  those  men  who  anrrendered  their 
^otitlona  In  ttie  Kstlonal  Gnard,  and  aec^ 
ed  service  aa  Tolnnteen  in  the  army  of  the 
United  Stately  lhat  the  ftate  should  reatwe 
to  them  the  rights  and  poaltkms  they  sorren- 
dered;  and  that  in  any  eratt  lrre«pectlTe  of 
fhUi;  the  4872d  section  of  the  Termont  Stmt- 
ntek  1ft  mandatory  on  the  execotlTe,  and  that 
It  la  his  dn^  to  reorganise  the  militia  at 
once.  Tour  eariy  attentl(m  to  this  oonmimil- 
catlon  la  respectrully  asked.  In  «der  that  the 
execntlTe  may  be  advised  how  to  imoeed  In 
dealing  with  the  above  qcestlon. 
V«T  truly  yoursb 
[Signed]  BL  a  SMITH, 

Governor. 

To  Edward  0.  BmlOi,  Oovwnor  <tf  the  State 

of  Vnmont; 

Sir:  In  r^ly  to  yoor  request  of  llardi  SO, 
1889,  for  the  opinion  of  the  Judges  of  the 
supreme  court  rdatlve  to  the  preeent  status 
of  the  mfUtla  of  the  state,  and  the  retH^ian- 
Isatlon  of  tlie  same,  to  whldi  this  Is  attached, 
ae  foUowtng  cq^lulon  Is  given: 

On  the  20fh  day  ot  April,  189a  a  Joint  rew- 
intton  of  congress  was  iqtproved,  entitled 
**JoInt  resolution  for  tlie  rect^nltSon  of  the' 
Independence  of  the  people  of  Ouba,  donand- 
Ing  that  the  govemmeat  of  Spain  rrilnqnlsh 
Its  authority  and  goronment  in  the  Island  of 
Cuba,  and  to  withdraw  Its  land  and  naval 
forces  from  Ouba  and  Cuban  waters,  and  di- 
recting ae  president  of  the  TTnlted  States  to 
use  the  land  and  naval  forces  of  the  United 
Stetes  to  carry  these  resolutions  Into  effect," 
and  on  the  22d  day  of  ttie  same  month  an 
act  of  congroBs  was  approved,  entitled  **An 
act  to  provide  tor  temporarily  Increasing  the 
military  estaUlshment  ot  the  United  States 
In  time  of  war  and  for  other  purposes;"  and 
on  the  following  Oaj  a  prodamatlon  was  Is* 
sued  by  the  president,  calling  for  vohmteers 
to  the  aggregate  number  of  128,000,  In  ord« 
Id  carry  Into  effoet  the  purpose  of  tte  above- 
named  resolution,  the  same  to  be  apportioned, , 
as  far  as  practicable,  among  the  several  states 
and  terrltorteSb  and  the  District  of  CMumbIa, 
according  to  population,  and  to  serve  for  two 
yean,  unless,  sooner  dUKdiarged.  By  section 
6  of  said  act  it  Is  provided,  among  oflier 
things,  "that  when  the  monbas  ot  any  com- 
pany, troop,  battery,  battalion  or  regiment  of. 
fbb  organised  mUtla  of  any  state  abaU  oiUst 
In  the  vtdnnteer  army  in  a  body,  as  such  com- 
pany, troop,  battoy,  battallim  or  regiment; 
the  regimental,  company,  troop,  battery  and 


battaUoo  cAcers  tn  service  with  Oe  mOnta 
organlxatkms  thus  enlisting  may  be  appoint- 
ed by  the  gov»ttQra  of  the  states  and  terrt- 
tortes,  and  diall  when  so  appointed  be  offl- 
cera  of  conespondlng  grades  In  fibe  same  w- 
ganlsatlon  when  It  shall  have  been  reeelTed 
Into  tbe  service  of  flie  Unltef  States  as  a  part 
of  the  volunteer  army."  On  Hay  2, 1806,  by 
general  orders  No.  e,  issued  by  the  governor 
and  commander  la  the  lat  reglmoit  of 
Sn^try,  V crmcmt  National  Guard,  prepara- 
tory to  muster  into  the  aaviv»  of  the  United 
States,  to  fill  the  quota  apportioned  to  the 
Btate  of  y wmon^  was  ordered  to  ooocoitrato 
Ml  the  state  grounda  near  Burilngtou  during 
the  then  present  week.  Prertoua  to  the  Is- 
suing of  these  orders,  and  under  general  or- 
ders No.  B,  each  company  of  tbe  regiment  was 
not  o^  recruited  to  Ito  maxtanmn  peace 
strengOi  of  61  officers  and  men,  bat  in  ad& 
tlon  thereto,  v<duntews  to  tike  nnmber  of  BO 
tor  eadi  company  were  conditionally  enrolled: 
their  acceptance  throng  complete  enlistment 
being  contingent  upon  the  probable  futore  re- 
quirement that  the  strength  ot  the  reglmait 
be  augmented.  In  this  way  the  regiment  was 
contingently  put  uptm  a  war  basis  In  atrengO. 
and  such  It  was  when  concentrated  undo- 
general  orders  Noi  6,  but  wlwther  In  fact 
these  enrolled  voiunteers  becsine  members  of 
Um  regiment  through  comidete  eoUstment 
does  not  appear.  By  Na  6,'  Aete  Bztra  Sea- 
son, approved  Uay  9,  IflM^  tt  Is  provided 
that  "the  first  r^ment  N^lonal  Guard  (tf 
Vermont  though  giving  ufi  ite  name  and  po- 
sition for  the  time  by  volunteering  for  serv- 
ice to  the  United  States  army,  Shall  upcm  Ha 
return  from  said  service  coostitnte,  and  be  re- 
Instated  as,  the  first  regiment  National  Gnard 
of  Tmnont  Badi  maober  lAtaU  l>e  credited 
wltb  idl  the  time  spent  to  the  aervlee  ot  the 
United  States  to  the  issuance  of  the  medal 
given  for  honorable  aervlee  and  when  sndi 
medal  Issues  it  shall  be  espedalfy  designated 
thereon  that  toe  soldlo'  served  to  the  war 
with  ^aln."  '  The  reglm«t  of  inCintry  to  fill 
the  quote  of  this  state  undo-  tbe  prealdenlfs 
proclamation  was  organised  according  to  in- 
structions from  tbe  secretary  of  war,  and  to 
conformfty  to  the  acta  of  congress  approved 
April  22  and  28,  1886;  and  designated.  <?nrst 
Beglment  of  Infimtiy,  Yenumt  VxAaatBea," 
mider  gen^nl  orders  No.  T,  Issued  by  the  gov- 
enu»  and  commander  to  chief,  and  aa  audi 
was  mustered  toto  the  United  States  serrloe 
on  Hay  16, 19B6,  on  whldi  day  be  Issued  gen- 
eral orders  No.  9,  whidt  -read:  "The  first 
reglmait  of  infantry,  Vermont  National  Guard, 
having  been  mustered  Into  toe  United  States 
service,  BCay  16, 180&  as  the 'first  reglmeot  of 
tofantiy,  Vermont  Tolunte»8,  the  tempcmuy 
withdrawal  of  the  regiment  from  tbe  National 
Gnard  organization  oC  the  state  Is  announced. 
The  eranmander  to  chief  decides  that  men  re- 
cently belonging  to  the  regiment  who  have 
not  entered  the  service  of  the  United  States 
with  ita  volunteers,  are  entitled  to  honorable 
discharge  from  the  National  Guard  serviee." 
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And  BQbseqnenfly  tii««to,  !^  g«naa]  ortfen 

No.  10,  all  aach  men  wbo  did  not  tbna  enter 
tbe  service  of  the  United  Statei  woe  dis- 
charged as  of  that  date. 

While  the  Natlfmal  Onaid.  u  lodi,  was  not 
called  Into  the  ITnlted  States  serrlce.  It  la 
apparent,  by  section  ft  of  the  act  of  congress 
referred  to,  tliBt  It  was  the  Intention  of  the 
lawmaking  power  to  give  sacb  organizations 
an  opportunity  to  enter  and  become  a  part 
of  the  rolonteer  army,  by  enlisting  as  a  body; 
and  It  Is  eqoally  apparent  that  the  state  legls- 
latnre  was  cognizant  of  the  provisions  of  this 
act  of  congress  when  It  enacted  No.  5  ot  the 
acts  of  tbe  extra  session,  whereby  ft  Is  as- 
sumed that  tbe  1st  regiment  National  Gnard, 
will  give  up  its  name  and  position  tcx  the  time 
by  ^Tolnnteerlng  tm  service  In  the  United 
States  army,  and  provides  for  Its  reinstate- 
ment to  Its  former  name  and  position,  as  tbe 
Ist  regiment.  National  Guard  of  Vermont;  on 
Its  return  from  sodi  service.  This,  In  effect, 
was  the  granting  of  a  leave  of  absence  to  the 
'  regiment,  and  to  each  member  thereof  who 
should  enter  tbe  United  States  service,  during 
tbQ  term  of  such  service,  with  a  permit  to  en- 
ter tbe  same,  without  expressly  or  Impliedly 
being  discharged  from  the  state  organlzatim; 
and  this  is  the  more  apparent  from  the  fact 
that  In  tbe  same  act  there  Is  a  provision  that, 
In  the  issuance  of  the  medals  for  hcmorable 
service  In  tbe  national  guard,  each  member 
shall  be  credited  with  the  time  spent  In  the 
service  of  tbe  United  States.  When  tbe  presi- 
dent Issued  his  proclamation  of  April  23d,  It 
was  the  du^  of  tbe  executlre  of  the  state  so 
to  administer  the  law  that  there  should  be  a 
full  compliance  with  the  requisition  thus  made 
upon  the  state,  and  In  so  iolog  be  was  con- 
tinually called  npon  to  exercise  Judgment  and 
discretion.  His  duties  were  to  be  governed 
by  tbe  laws  of  the  United  States  and  the 
state,  and  he  must  exercise  bis  Judgment  In 
their  Interpretation.  When  tbe  Interests  of 
tbe  state  demand  It,  fbe  governor  may  require 
tbe  opinion  of  the  Judges  of  tbe  siqireme  court, 
or  a  majority  of  them,  upon  questions  of  law 
connected  with  the  discharge  of  his  duties 
(section  1006,  Y.  S.),  which  Is  cwslstent  only 
with  tbe  Idea  that,  in  the  performance  of  his 
duties,  laws  must  be  crautmed.  and  Judgment 
and  discretion  exercised.  As  the  execntive 
construed  section  6  of  tbe  act  ot  congress  of 
April  22,  1888,  the  members  of  the  let  legl- 
ment  of  Infantry,  Vermont  National  <3nard, 
enlisted  In  the  volunteer  army  In  a  body,  as 
such  rc^ment;  for  by  his  gen»al  orders  No. 
9,  dated  May  16,  1888,  be  says:  **Tbe  first 
regiment  of  Infantry,  Vermont  National  Guard, 
having  been  mustered  Into  the  United  States 
service  May  16,  1898,  as  tbe  first  regiment  of 
Infantry,  Vermont  volunteers,  the  temporary 
withdrawal  of  the  regiment  from  tbe  National 
Guard  organisation  of  the  state  is  announced." 
And  again.  In  generU  orders  Noi,  10.  dated 
July  6,  1888,  be  inserts,  as  article  4:  "The 
first  rei^ment  ot  infantry,  Vermont  National 
Guard*  mnstend  Into  tlM  lAilted  States  serr- 


Ice  Itay  16,  1888,  as  tbe  flnt  regiment  of  bi- 
fantry,  Vermont  volunteers."  No  cogent  rea- 
son Is  apparent  why  the  construction  given  by 
the  executive  shall  be  disr^rded  or  held  er- 
roneous. It  Is  a  well -established  principle  ot 
law  that  tbe  contemporaneous  construction 
of  a  statute  by  the  executive  officers  of  a  gov- 
ernment, whose  duty  It  Is  to  execute  It,  is  enti- 
tled to  great  weight,  and  should  not  be  disre- 
garded or  overturned  except  for  cogent  rea- 
sons, and  unless  It  Is  clesr  that  such  construc- 
tion Is  erroneoua  Heath  t.  Wallace,  138  U. 
S.  67S,  U  Sup.  Ct  880.  M  L.  Eld.  1063.  This 
construction  is  confwmable  to  tbe  clear  pur- 
pose of  the  legislature  in  enacting  the  rein- 
statement law,  and  Is  consistent  therewiUi. 
This  law  Is  to  be  construed  so  as  to  carry  in- 
to effect  tbe  Intention  of  the  legislature,  wbidi 
Is  to  be  ascertained  from  the  language  of  the 
act  taken  as  a  whole,  and  from  its  applica- 
tion to  existing  circumstances  and  necessities. 
Legg  T,  Brltton,  64  Vt  6S2, 24  AU.  1016.  Any 
other  construction  wonld  render  this  act  of  the 
l^slature  of  no  practical  effect  A  statute  la 
to  be  construed  with  reference  to  Its  manifest 
object  snd  If  tbe  language  is  susceptible  ot 
two  constructions,  one  of  which  will  carry 
out  and  tbe  other  will  defeat,  such  manifest 
object  It  should  receive  tbe  former  construc- 
tion. Bx  parte  Oohen,  1(M  CaL  B24,  88  Pac 
861,  26  L.  R  A.  423,  43  Am.  St  Rep.  127.  It 
follows,  tiierefore,  that  when  the  regiment  re- 
turned from  the  United  States  service,  exdu- 
sive  of  the  members  who  were  not  national 
guardsmen  when  they  entered  that  service,  It 
constituted,  and  was  reinstated  as,  tbe  1st 
regiment  National  Guard  of  Vermont,  and  tte 
question  of  reorganization  does  not  ailaSb 
[Signed] 

RUSSELL  S.  TAFT. 

JOHN  W.  BOWELU 

JAMBS  M.  TTLBR. 

LOVELAND  MUNSON. 

HENRT  R.  START. 

LAFOKREST  H.  THOHPBOfN. 

JOHN  B.  WATSON. 


(IK  Pa.  KM) 

McHANUS  T.  CITT  OF  PHILADBlIf  HIA. 

(Supreme  Court  of  Pennsylvania.   April  8, 

1800.) 

BREACH  OF  CONTRACT— DAMAQM. 

Where  pl^ntifl  had  a  contract  to  grade  a 
street  tar  d^oidant  city,  be  to  leedve  20  cents 
per  yard  fOr  all  cutting  and  excavating  done, 
and  the  earth  taken  out  to  be  deposited  on  an- 
other street  which  he  had  also  contracted  to 
grade,  and  which  required  a  latge  amount  of 
filling,  and  he  was  allowed  to  do  only  a  poitlDn 
of  tbe  work,  he  Is  entided,  fn  addltiwi  to  the 
20  cents  per  yard  for  the  work,  and  5  cents  per 

f'ard  for  that  not  done  (the  cost  of  doing  it  be- 
Dg  only  16  cents  per  yard),  to  recover  tbe  ralne 
of  the  earth  which  was  to  have  been  pat  on  the 
other  street 

Appeal  from  otnrt  of  common  pleas,  Phila- 
delphia county. 

Action  1^  Michael  McManus  against  tbe 
dty  of  PbUade^ibla  for  breacH  of  ocutract  for 
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fiadlnc  m  vtreet  The  referee  found  that 
plalntUf  was  entllled  to  recover  20  cents  a 
jrard  for  the  amoant  ezcaratlug  done, 
wbldi  was  the  monc^  poTinent  iwoTlded  by 
the  enttract,  5  centa  a  jard  for  the  excaTatlng 
he  waa  not  permitted  to  do  (the  coat  of  doing 
It  being  only  16  centa  per  yard),  and.  In  addi- 
tion, the  value  of  the  earth  which  would  have 
been  excavated.  From  a  Judgment  allowing 
Idalntlff  only  the  20  centa  per  yard  for  vrock 
done,  and  the  6  centa  p«  yard  for  work  not 
dme,  plaintiff  appeala.  Bevased. 

B>.  O.  Mlcheier  and  P.  K.  Brdman.  for  ap- 
pellant Cheater  N.  Farr,  Jr..  Amt  Olty  SoL, 
and  John  !«.  Klnaey,  CUy  Soi,  tcx  appellee. 

BflTCHBZiU  J.  Plaintiff  had  a  contract 
with  the  clt7  by  whldi  he  waa  to  grade  John- 
nm  atreet  from  Wayne  to  Green.  After  he 
had  d<me  a  pwtlwi  of  tiie  work,  be  waa  stop- 
ped by  the  department  of  pidiUc  woilm,  and 
thereupon  brought  this  acUMi.'  It  Is  admitted 
tbat  the  city  Is  liable  for  the  breach  of  con- 
tiacC  and  the  only  qnestloa  la  the  meaanre  of 
damages.  Qy  tiie  agreonait,  plaintiff  waa  to 
receive  20  cents  a  enblc  yard  tm  all  the  cat- 
tfng  and  -excavating  done,  and  was  also  enti- 
tled to  the  earth  taken  out  At  the  trial  be- 
fore the  referee  he  lunved  that  his  Ud  fw  the 
work  was  ftt  a  rery  low  price,  that  the  contid- 
eratlai  to  him  was  hi  large  part  the  use  of  the 
earth  excavated,  and  that  thte  was  known  and 
agreed  to  by  the  dly.  It  was  shown  that  the 
ordlnazy  form  of  contract  used  bf  the  dty  for 
sudi  wwk  regnlred  Oxe  contracts  to  d^Mslt 
the  ezcanted  eartii  *'oa  sneb  streets  and  tat 
stKb  localltleB,"  wlthhi  a  spedfled  distance,  aa 
should  be  designated  by  the  director  ct  public 
WOTfcs.bntthatln^alntlff's  contract  fhli  vtavl' 
ahm  was  strudc  out.  and  it  waa  stipulated  that 
the  earth  should  bedeposlted  on  Unooln  avenue^ 
east  and  west  of  Wayne  street  Plaintiff  fur- 
ther showed  that  he  had  at  that  time  another 
ccmtract  tor  the  grading  of  Lincoln  avenue^ 
which  would  require  a  large  amount  of  filling, 
for  which  he  could  use  the  esrth  taken  out  of 
Johnson  street,  and,  being  deprived  of  this  by 
the  wtoffpai^  d  his  work  on  Johnson  street, 
he  was  obliged  to  pundisse  earth  for  Uncttfo 
avenue,  at  49  cents  a  cubic  ysrd.  We  have, 
therefore,  the  plain  case  of  &  contract  to  do- 
cartain  work,  to  be  paid  for  partly  In  money 
and  partly  in  mat»la].  and  tiie  refusal  to  per- 
mit the  contractor  to  take  the  mat^laL  He 
was  entitled  to  recover  Ito  value.  This  he 
showed  ligr  ahowbig  what  he  had  been  obliged 
to  pay  In  the  market  for  rimUar  material  to 
take  the  place  of  tbat  withheld  tarn  him. 
There  ma  nothing  indirect  w  remote  or  apea- 
ulative  about  audi  damageB>  ot  the  mode  of 
proving  theoL  Nor  was  it  &  claim  tax  kiss  of 
profits  on  the  other  contract  The  earth  was 
bis,  under  this  contract,  and  he  had  been  pre- 
vented firom  getting  it  The  fftct  that  he  could 
use  It  under  bis  contract  for.Uncoln  avenue 
was  only  InddaitBl  evidence  to  show  Itt  val- 
OSL  The  case  waa  the  ordinary  one  of  a  ven- 
dor refusing  to  deliver  goods  sold,  and  the 


vendee  going  Into  the  market  to  siqndy  him- 
self, and  suing  for  tiie  difference  In  price  he 
was  compelled  to  pay.  The  Judgment  is  re- 
versed, and  Judgment  directed  to  be  ento^d 
for  i^aintlff  for  the  amount  r^rted  by^  tiie 
refereeh  with  added  tattecest  to  data. 

<U6  Pa.  3Xy 

GROTB  V.  KASB. 
(Supreme  Court  of  PennsyWenls.    April  9, 
1900.) 

DBBD  AS  UORTaAQB^FAROI^  DBPBAflANCV- 
TRV&T  EX  HAlAPICia 

1.  Where  plaintiff  conveyed  land  to  defendant 
by  deed  absolute,  his  right  to  an  account  and 
reconTeyaoce,  on  the  ground  that  the  deed  was 
realty  on  a  parol  trust  that  defendant  would  ap- 
ply royalties  from  the  land  to  repaymrat  of 
plaintiff's  debt  to  her,  is  prevented  by  Act 
June  8,  1881  (P.  L.  81),  providing  that  no  de- 
feasance to  any  deed  (or  land,  absolate  on  its 
face,  shall  have  the  effect  to  release  It  to  a 
mortgage  unless  the  defeasance  Is  in  writing. 

2.  The  fraud  necessary  to  establish  a  trust  ex 
maleficio  mast  be  in  the  transaction  from  the 
beginning. 

Appeal  from  court  of  comuKHi  pleaa,  Leba- 
non county. 

Suit  by  Jacob  H.  Grove  against  Emma  G. 
Kase.  Decree  for  defendant  Plahitlff  aip- 
peals.  Affirmed. 

Bassler  Boyer,  for  appelant  8.  P.  Wot 

nrUm  and  Howard  (X  Bhlrk,  for  appellee. 

PER  CURIAU.  Plaintiff  conveyed  to  de- 
fendant by  deed  absolute,  duly  acknowledged 
and  recorded,  and  now  flies  this  bUl  f w  an 
account  and  reconveyance,  tm  the  ground 
that  the  deed  was  really  upon  a  trust  that 
defendant  would  apply  the  royalties  from  the 
land  conveyed  to  the  repayment  of  irialntifl's 
debt  to  her  for  money  thai  due  and  for  audi 
as  she  might  thneafter  pay  as  surety.  Tlils 
transaction,  viewed  even  as  plaintiff  himself 
presents  it  was  dearly  a  parol  defeasance, 
which  the  ad  of  June  8, 1881  (P.  L.  84).  made 
Ineffectual  to  reduce  a  deed  absolute  to  a 
mortgage.  But  appellant  now  seeks  to  me* 
vail  by  the  establistamrat  of  a  trust  ex  mal- 
^clo  arising  from  a  breach  of  the  oonfldencfe. 
<m  the  faith  of  whidi  the  conveyance  was 
made,  and  the  fraudulent  use  of  the  title  thus 
acquired.  Trusta  of  this  Und  were  dlscnaaed 
in  our  hito  case  of  Barry  Hill.  166  Fa.  St 
SH,  SI  AtL  126,  and  tiie  general  rule  la  tbat 
the  fraud  necessary  to  estaUlah  than  must  be 
In  the  transaction  from  the  beginning,  though 
It  may  be  shown  by  such  nibsequent  conduct 
as  wlU  sustain  an  Infer^ce  of  fraudulent  la- 
tent running  back  to  the  Inception,  but  not 
developed  until  later  occaalon  or  opportunity 
la  presented  for  accomplishment  But  the 
learned  Judge  bdow  found  that  there  was  no 
fraud  at  all  on  the  part  of  tiie  defendant  and 
that  the  allied  inrol  agreraient  to  treat  tin 
conveyance  as  security  only  waa  not  proved. 
It  was  explicitly  denied  by  the  defendant  in 
the  answer,  and  tiie  force  of  this  daiial  was 
not  overcome  by  the  requisite  dear,  predse^ 
and  taididdtalde  evld<uice.  Decree  afflrmed. 
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tlK  Pa.  S15) 

UGHT  T.  ZELIiBB  «t  tL 
(Supreme  Court  of  PennvlTuMu  April  0, 
1000.) 

■HBBIFF'S  SAI^B-SBrmNO  ASIDE^-^UTSAU. 
The  lettiDg  aside  of  a  sherifTa  lale  on  a 
Itrarl  Mcias  but  mortgage  of  a  church  will  not 
be  diatnrbed;  the  propertr  being  worth  $2,500^ 
and  aeUfng  for  f960;  the  defendants  not  recelT- 
ing  the  notice  before  sale  contemplated  by  Act 
1705  (1  Smith's  Laws,  p.  68);  and  the  advertise- 
ment not  giving  notice  of  a  well  of  water  on 
the  pTemisea,  or  of  the  fact  of  a  dwelling  apart- 
ment in  the  buament  for  the  janitor. 

Appeal  from  oomt  of  comiaoQ  pleaa,  Leb- 
anon cooDty. 

pRMteedlngs  on  a  mortgage  by  Jacob  K 
Light,  assignee  of  Nathaniel  B.  Light,  mort- 
gagee, for  tbe  benefit  of  Lerl  Bloncb  and  an- 
ofiier,  against  D.  W.  Zdlw  and  otben.  There 
was  a  sale  on  a  levari  facias  sur  mortgage, 
which  was  set  airide,  and  Nathanld  Bl  Ught, 
the  purchaser,  appekta.  AfOrmed. 

The  opinion  of  the  coort  below  ii  «■  foUowi 

(Ehrgood,  P.  J.): 

"The  sherilf  sold  the  property  In  question 
under  a  levari  facias  but  mortgage.  The  tes- 
timony before  us  ahows  that  the  def^ulants 
did  not  receive  the  notice  before  the  sale  con- 
templated by  section  4  of  the  act  <tf  1706  (1 
Smith's  Laws,  p.  58),  which  reads  as  follows: 
'Bat  before  any  such  sale  be  made,  the  sher- 
iff or  other  oSlcer  shall  cause  so  many  writ- 
ings to  be  made  upon  parchment  or  good 
paper,  as  the  debtor  or  defendant,  shall  rea- 
sonably desire  or  request,  or  so  many  with- 
out request  as  may  be  sufficient  to  signify  and 
give  notice  of  such  sales  or  vendues,  and  of 
the  days  and  hours  when,  and  the  place 
where,  the  same  will  be,  and  what  lands  and 
teoMneuts  are  to  be  vAA,  and  where  they  He; 
which  notice  shall  be  given  to  the  defendant, 
and  the  said  parchments  or  pepm  fixed  by  the 
sheriff  or  other  officer  in  the  most  public 
places  of  the  county,  or  dty,  at  least  ten  days 
before  the  sale,'  eta  It  is  admitted  that  the 
writ  ot  levari  facias  was  not  served  on  any 
of  the  defendants,  and  the  testimony  is  that 
one  of  the  d^endants  did  not  see  the  adver- 
tisement of  the  sale,  althongh  a  handbill  was 
left  at  his  son's  boose,  with  bistractions  to 
give  It  to  his  father.  Where  the  service  of 
notice  Is  questioned,  the  presnmptdon  that  the 
staerUE  bad  done  his  duty  Is  rebutted,  and  it 
must  be  proven  that  notice  was  given.  In 
Passmore  v.  Gordon.  1  Browne,  321,  It  was 
held  by  the  court  that  tbe  notice  must  be  prov- 
ed by  the  sheriff.  While  we  do  not  consider 
It  necessary  that  the  sheriff  should  s^ve  the 
writ  ot  levari  facias  upon  the  defendants,  yet 
it  Is  necessary  that  he  should  give  them  no- 
tice of  the  writ  and  sale.  If  the  testimony 
were  clear  as  to  the  service  of  the  handbills 
on  all  of  the  defendants  In  time,  we  might 
conblnde  that  the  notice  required  by  the  act 
had  been  glvai,  because  the  advertisement 
itsdf  gives  notice  that  the  sheriff,  by  virtue 
of  a  certain  writ  of  levari  facias  snr  mort- 
gage Jsned  out  of  tbs  court  of  common  pleas 


ot  Lebanon  connty,  wfll  expose  to  inibOe  sale 
the  premises  in  question.  There  are,  bow- 
ever,  other  reasons  why  this  sale  cannot  be 
confirmed.  It  Is  not  denied  that  the  prop- 
erty in  question  was  aoM  for  a  grossly  in- 
adequate iR-lce.  Its  value  Is  estimated  by  a 
number  of  witnesses  to  be  from  twenty-five 
hundred  dollars  to  three  thousand  dollars. 
It  was  sold  by  the  sheriff  for  nine  hundred 
and  sixty  dollars.  It  is  only  necessary,  in 
connection  with  Inadequacy  of  i^ce,  to  con- 
sider the  absence  of  notice  In  the  adv^tlse- 
ment  of  &  well  of  water  on  the  premises,  and 
of  a  dwelling  portion  or  ^>artment  In  tbe 
basement  of  Qie  church  for  the  janitor  and 
his  f&mily,  to  come  to  the  conclusion  that  tbis 
sale  must  be  set  adde.  It  is  unusual  to  have 
a  portion  of  a  church  building  set  apart  and 
used  as  a  residence,  and,  as  this  is  the  fact 
in  the  [vesent  case,  notice  should  have  been 
given  of  .the  same,  as  also  of  the  well,  the. 
necessity  for  which  is  apparent,  when  the  jan- 
itor baa  his  residence  in  the  church." 

J.  M.  Funck.  tor  appellant  B.  W.  Miller 
and  Thomas  H.  Capp,  for  appellees. 

PER  CUBIAM.  It  Is  the  setUed  rule  that, 
while  Inadequacy  of  price  is  not  by  Itself  suf- 
ficient to  justly  the  court  in  setting  aside  a 
sheriff's  sale,  yet  where  there  Is  great  in- 
adequacy the  court  may  seize  upon  other  dr- 
cum stances  In  order  to  give  relief.  Rltter  v. 
Getz,  161  Pa.  St  648,  29  Ati.  112;  Stroup  v. 
Raymond.  183  Pa.  St  279,  38  Ati.  626.  What 
other  drcumstances  are  sufficient  for  this  pur- 
pose Is  largely  In  the  discretion  of  tbe  court 
below,  and  whether  or  not  we  should,  In  Its 
place,  have  reached  the  same  conclusion  In 
the  present  case,  we  have  not  been  convinced 
that  there  was  error  which  calls  for  reversal. 
As  said  ia  Rltter  v.  Getz,  supra,  "We  do  not 
review  tbe  action  of  the  lower  court  in  set- 
ting aside  sheriff's  sales,  except  in  estreme 
cases,  and  this  is  not  one  of  them."  Appeal 
dlsmlsflfirt 


(UB  Pa.  4M) 
In  re  JBNKINGS'  ESTATB. 
Appeal  of  FIGHIHORN. 

(Snpreme  Oonrt  of  Pennsylvania.  April  16» 
1900.) 

APFBAlWniUSDICnONAI.  AMOUNT. 

Where  an  exeentrix  appeals  from  a  decree 
of  the  probate  court  allowing  two  c«taln 
claims,  which  are  separate  and  distinct,— nei- 
ther of  them  being  as  much  as  91,500,— they 
cannot  be  joined  together  to  make  up  the  requi- 
site amount  to  give  tiw  anproM  oonrt  jnrisdlc^ 
tion  on  appeal 

Appeal  from  otphana*  court,  Berks  county. 

In  the  matter  of  the  estate  of  William  H. 
Jennings,  deceased,  tbe  executrix,  Annie  M. 
Flchtbom,  appeals  from  a  decree  of  the  or- 
phans' court  to  the  supreme  court,  which 
court  February  26,  1900,  ordered  that  the 
appeal  be  remitted  to  the  superior  court  for 
bearing  and  decision;  and  the  attorneys 
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thereaftw,  tor  flie  aroellant,  lamented  tti* 
fpUowlDg  petltloo:  **nie  petition  of  tba  nn- 
denigned,  of  counsel  for  the  spjiieUeM  In  tba 
above  case,  respectfully  representa:  That 
tin  abore  appeal  from  the  decree  ot  fbe  or- 
phans'  conrt  of  Berks  connty  was  taken  by 
the  encQtrix  of  the  last  will  and  testam«it 
of  William  Jennings,  deceased,  on  the  8d  day 
of  March,  1880,  to  the  supreme  court  of 
Pennsylranla.  That  under  the  decree  of  the 
said  court,  and  from  which  the  said  execu- 
trix appeals,  the  sum  of  I8S&.89  was  award- 
ed to  Maria  Jennings,  and  the  sum  oi 
964S.79  to  Dr.  Chester  B.  Jennings;  making 
a  total  amount  Inrolred  ot  91,908.68.  The 
court  below  had  decreed  to  Bfarla  Jennings 
and  Dr.  G.  B.  Jennings  two  sums,  aggr^atr 
lag  flfSOS  or  thereabouts;  and,  ttte  exeen- 
trix  havUig  taken  tha  appwl  trom  the  decree 
of  the  court  below,  ottr  position  Is  ttiat  the 
Juiisdlctton  Is  In  the  supreme  courti  because 
the  amount  Inrolyed  Is  more  than  fl,COO. 
If  either  <me  of  the  appellees  had  appealed. 
<^  coarse,  the  Jurisdiction  would  hare  been 
In  the  superior  court;  but  under  the  decision 
in  Be  Stalb's  Estate  (Appeal  of  Bender)  188 
Pa.  St  238.  41  AtL  628,  the  JurlsdlcUou  sure- 
ly Is  In  the  supreme  court.  That  on  the 
26th  day  of  February.  1900;  when  the  afore- 
mentioned ease  was  called.  E.  H.  Deysber, 
of  counsel  for  the  appellant,  requested  yoiur 
honorable  court  to  remit  said  appeal  to  the 
superior  court  of  Pennsylvania,  averring 
that  the  jurisdiction  lay  in  that  court  That, 
at  the  time  said  moUon  was  made,  your  peti- 
tioner was  under  the  Impression  that  the 
amount  Involved  was  Ins  flian  $1,500,  and 
therefore  made  no  objection  at  the  time  to 
such  order  to  remit  That,  having  made  an 
examination  of  the  records  since,  he  has  dis- 
covered that  the  amount  involved  placed  the 
Jurisdiction  in  your  honorable  court,  and 
therefore  prays  that  the  order  remitting  the 
case  to  the  superior  court  may  be  strickoi 
oiT.  And  he  will  ever  pray,"  etc. 

O'Reilly  ft  Deysher,  for  appellants.  Ja- 
cobs &  Keiser,  for  appellees. 

PER  CUEUAM.  Oo  the  statement  of  coun- 
sel at  bar  when  this  case  was  called,  it  was 
directed  to  be  remitted  to  the  superior  court 
It  is  now  moved  to  bring  It  back,  on  the 
ground  that  the  appeal  being  taken  by  the 
executrix,  the  amount  In  controversy  is 
within  the  jurisdiction  of  this  conrt;  and 
for  this  reliance  is  placed  on  In  re  Stalb's 
Estate,  188  Pa.  St  238,  41  Atl.  628.  But  in 
that  case  the  claim  of  the  appellee  was  sln^ 
gle,— to  the  whole  fund,— though  the  dlstrlbu- 
tlou  was  to  two  adverse  claimants.  Tbere- 
tore  It  was  said  that  if  the  position  of  the 
parties  were  reversed,  the  appeal  would  be 
to  this  court  In  the  present  case  the  two 
claims  resisted  by  the  appellant  are  sepa- 
rate and  distinct  Neither  of  them  being  for 
as  much  as  $1,600,  they  cannot  be  joined  to 
make  up  the  requisite  amount  The  order 
heretofore  made  was  therefore  correct 


(UB  Pa.  309) 

GXTT  OF  PHILADELPHIA  T.  8IEWAB1. 
(Supreme  Gonrt  of  Pennsylvania.  A^  9; 

1900.) 

UI/TRA  VIRBS—BOND  OF  CONTRACTOR-PAS** 
TISa-PAYlCBNT  BT  NOTB-n«aADINO. 

1.  The  condition  In  a  bond  giTen  under  a 
general  ordnance  to  a  city  by  a  contractor  for 
city  woiic  that  he  shaii  pay  all  perwms  foraish- 
inx  labor  and  material  for  the  work,  and  siuUl 
comply  with  a  certain  ordinance  for  protection 
of  Bubcontractors  as  well  as  persona  farnishing 
material  and  labor  for  city  work,  b  not  ultra 
Tires  on  the  part  at  the  ci^,  or  against  public 
policy;  it  being  for  its  Int^est,  in  further- 
ance of  bettw  wM-k,  thm  being  no  right  of  lieu, 
that  there  t>e  assurance  tliat  tlioae  onployed  by 
him  in  the  work  and  tarnishing  Urn  materials 
therefor  sliall  be  paid. 

2.  A  city  may  sue  In  Its  own  name  on  a  bond 
given  it  by  a  contractor  tor  city  woA,  condi- 
uoned  that  be  shall  pay  for  labor  and  material 
famished  therefor,  and  shall  comply  with  an 
ordinance  for  protection  of  subcontractors  as 
well  as  lalKirem  and  material  men. 

3.  The  atlegatfoos  of  an  affidavit  of  defense 
that  "in  part  payment  •  •  •  I  ezecnted  and 
delivered  a  promissoir  note,"  and  that  defend- 
ant is  advised  by  connsel  and  avers  that,  as 
said  note  was  so  given  and  accepted  in  pay- 
ment, ^aintiffs  are  not  entitled  to  Judgment  are 
sufflcient,  as,  to  make  the  giving  of  a  nots 
payment  absolute,  there  must  be  an  express 
agreement  by  the  creditor  to  receive  it  as  sadi. 
which  must  be  shown  by  the  debtor,  and  the 
latter  part  of  the  affldant  at  defense  Is  argn- 
mentaave  only. 

Appeal  from  court  of  common  pleas,  PhUa* 
delphla  county. 

Action  br  the  dty  of  Philadelphia,  to  flu 
use  of  the  Thomas  J.  Rose  Brl^  Manufactur- 
ing Company,  against  Oeorge  W.  Stewart  and 
another.  Judgment  for  plaintiff.  Dtfendant 
Stewart  appeals.  Affirmed. 

Ira  J.  Williams  and  Simpson  &  Brown,  tot 
apiwllant  Samuel  P.  Tail,  Horace  M.  Bum* 
sey,  John  L.  Kinsey,  caty  SoL,  and  James  Al> 
com,  AsBt  City  Sot,  for  appellee. 

MITOHELL,  J.  The  appellant  voluntarily 
executed  a  bond  as  part  of  his  contract  with 
the  dty  for  certain  work  for  which  he  waa  a 
bidder,  and  be  now  seeks  to  evade  the  ex- 
press obligation  of  the  bond  upon  the  ground 
that  the  condition  was  ultra  vires  upon  the 
part  of  the  city  to  exact  For  such  a  de- 
fense to  prevail  the  legal  want  of  power  in 
the  dty  ought  to  be  sbown  b^ond  question. 
In  the  present  case  the  defense  is  as  bare  of 
legal  as  it  is  of  moral  merit  Under  the  pro- 
visions of  a  general  ordinance,  the  bond  In 
suit  was  given  by  the  contractor  and  bis  sure- 
ty conditioned  "that  If  the  said  G.  W.  Stew- 
art shall  and  will  promptly  pay  or  cause  to 
be  paid  to  any  and  all  persons  any  and  all 
sum  or  sums  of  numey  which  may  be  due  for 
labor  and  materials  furnished  and  supplied  or 
performed  In  and  about  the  said  work,  and 
shall  and  will  comply  with  all  the  provisions 
of  the  ordinance  of  the  select  and  common 
coundls  ot  the  dty  of  Pblladelphla  » titled 
*An  ordinance  for  the  protection  ttf  aubcoo- 
tractors  as  well  as  for  persons  fumiriUng  mar 
terials  and  labor  for  the  construction  of  baild> 
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tnga  for  the  county  ot  Philadelphia,  or  for 
any  other  dty  irwk,*  approved  the  80th  day 
of  March,  A.  D.  1806,  then  this  obligation  to 
be  null  and  void;  otherwise,  to  be  and  re- 
main In  full  force  and  vlrtae."  There  Is 
nothing  ultra  vires  or  contrary  to  public  pol- 
icy In  this  condition.  It  is  the  rlf^t  as  well 
aa  the  Interest  of  the  city  to  secure  good  work 
npon  its  coDtracts  for  public  Unprovements, 
and  there  Is  no  better  policy  towards  that  end 
than  to  satisfy  honest  and  competent  work- 
men that  they  can  rely  on  being  paid.  There 
being  no  right  of  mechanic's  lien  against  pub- 
lic works,  the  work  and  utaterlal  men  are  to 
that  extent  In  the  contractor's  power  as  to 
pi^,  and  that  fact  has  a  natural  tendency  to 
produce  skimped  work  and  Inferior  aiaterlals 
by  the  class  of  men  willing  to  ran  that  risk. 
Against  this  risk  the  city  Is  entitled  to  pro- 
tect Itself  by  exacting  assurance  from  the  con- 
tractor that  he  will  pay  his  honest  debts  In- 
curred In  doing  the  city's  work.  Much  re- 
liance Is  placed  by  appellant  on  the  decision 
in  Lesley  t.  Kite,  102  Pa.  St  268,  43  AU.  950, 
but  that  was  a  wholly  dICterent  case.  That 
was  a  bill  In  equity  by  subcontractors  and 
other  creditors  for  the  appointment  of  a  re- 
ceiver to  take  the  money  in  the  hands  of  the 
city  due  to  a  contractor,  and  distribute  It  ac- 
cording to  equity  among  the  parties  plaintiff 
and  other  creditors.  The  bill  was  founded  on 
a  section  of  the  ordinance  requiring  the  direct- 
or of  public  works  to  be  furnished  wltb  sat- 
isfactory evidence  "that  full  compensation  has 
beea  made  for  all  labor  due  and  materials 
furnished  prevlons  to  drawing  warrant  for 
final  payment"  A  demurrer  to  the  bill  was 
sustained,  and  the  essence  of  the  decision  ta 
that  the  city  cannot,  by  ordinance,  establish 
a  new  Uen  or  remedy  in  the  nature  of  attach- 
ment against  money  In  its  hands  due  the 
contractor.  And  the  difference  In  the  cases 
ta  very  plain.  In  Lesley  t.  Kite  the  bill 
sought  to  take  the  settlement  of  the  money 
doe  under  a  contract  out  of  the  hands  of  the 
contracting  parties  by  a  proceeding  practical- 
ly equivalent  to  an  attachment,  thus  perhaps 
tying  up,  at  the  suit  of  disputed  claimants,  the 
very  mmey  the  contractor  needs  to  pay  his 
admitted  debts.  In  the  present  case  the  con- 
tractor has  been  paid,  and  the  city  now  is 
only  seeking  to  compel  him  to  perform  the 
conditions  upon  which  he  .  obtained  the*  con- 
tract Appellant  also  cites  City  of  Lancaster 
V.  Frescoln,  102  Pa.  St  452.  4S  Atl  961,  but 
It  has  no  applicability  here.  That  was  an 
appeal  by  the  surety  of  a  contractor  in  an  ac- 
tion by  the  city  of  Lancaster  to  the  use  of 
subcontractors  or  material  men.  There  was 
reference  In  the  case  to  an  ordinance  requir- 
ing contractors  to  give  additional  bonds  for 
the  use  of  the  work  and  matolal  men,  but 
no  such  bond  was  In  tact  given,  and  no  such 
condition  was  contained  In  the  bond  that  was 
giren.  It  was  declared  that  the  surety  conld 
only  be  held  to  the  condition  of  the  bond  It 
had  executed,  oar  Brother  Fell  saying,  "In  an 
action  on  a  bond  given  onder  ttie  general  oi^ 
46  A.- -67 


dinaace  an  entirely  different  qnestlcm  would 
be  presented,  but  this  bond  was  not  glren 
under  that  ordinance." 

It  is  also  argued  by  appellant  that,  as  no 
money  Is  due  the  d^,  this  action  cannot  be 
maintained  In  Its  name,  and  Com.  v.  Philadel- 
phia Co.,  lOB  Pa.  St  280,  44  Atl.  836.  Is  dted 
for  this  position.  Bnt  In  that  case  the  a»n- 
monwealth  had  no  right  of  action  at  all,  the 
cause  of  action  declared  on  being  money  dne 
the  state  hoqiltal  for  the  Insane.  In  the  pres- 
ent case  the  action  is  on  the  bond,  the  city 
being  the  obligee^  and  having,  as  already 
sidd,  an  Interest  to  enforce  the  condition. 
The  dty  recovers  on  its  I^al  title,  though  the 
money  may  ultimately  go  to  the  use  plain- 
tiffs. TUe  affidavit  of  defense  as  ts  part  pay- 
ment by  a  note  given  to  the  use  plaintiff  waa 
not  sufSdent  The  drcnmstances  are  not  set 
forth,  and  the  only  positive  averment  Is  that 
"In  part  payment  •  •  •  i  executed  and 
delivered  a  promtasoiy  note."  etc.  The  note, 
even  of  a  third  part;^,  given  under  such  dr- 
cnmstances. Is  collateral  security,  or  at  most 
conditional  payment  only.  Holmes  v.  Bri|^ 
131  Pa.  St  233,  18  Atl.  028;  Shepherd  v. 
Busch.  164  Pa.  St  140.  28  Aa  368;  ColUns  v. 
Busch,  191  Pa.  St  640,  43  AtL  878.  To  make 
It  payment  absolute,  there  must  be  an  express 
agreem«it  by  the  creditor  to  receive  it  as 
such,  the  burden  of  proof  of  which  Is  dne 
upon  the  debtor.  The  affidavit  that  defend- 
ant Is  "advised  by  counsel,  and  avers  that  as 
the  said  note  was  so  given  and  accepted  In 
payment"  plaintiffs  are  not  legally  entitled 
to  Judgment,  etc.,  Is  argumentative  only,  and 
falls  short  of  the  requirements.  Judgment 
affirmed. 


(IM  Pa.  Wi) 
In  re  BBATTY'S  WILL. 
Appeal  of  TAYLOR  et  aL 

(Snprune  Oinirt  of  FeunsyJvanla.   Oct  IT, 
1889.) 

wiLLS-aavooATiON  or  probats. 
A  register  haa  no  anthortty  to  wf€ik»  thk 
probate  of  a  will  allowed  by  blm. 

Appeal  from  orphans'  court  Beaver  coimty. 

In  the  matter  of  the  will  of  James  Beatty, 
deceased,  letters  of  admlnlstratlbn  were  gran^ 
ed.  Thereafter  the  will  was  presented  for 
proluLte,  and  admitted,  and  letters  granted  to 
the  administratrix,  Annette  L  Cowen.  There- 
after a  decree  was  entered  by  the  orphans^ 
court  setting  aside  an  order  of  the  register 
opening  probate  of  the  will,  and  S.  8.  Taylor, 
guardian,  and  others,  appeal.  Affirmed. 

The  following  Is  the  opinion  of  the  court 
below  (WHITE,  P.  J.): 

"The  will  In  thla  case  was  probated  Septem- 
ber 6, 1894.  The  petition  of  L  L  Wilson  and 
Nettie  F.  Wilson,  by  their  guardian,  S.  8. 
Taylor,  was  filed  on  June  22,  1887.  with  the 
register  of  wills,  for  the  revocation  of  the 
probate  of  said  will.  'With  the  probate  of 
the  win,  the  legtates'B  power  ceased.  Under 
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the  constltatlon,  all  qoesdoiu  tbereafter  toodi- 
Ing  the  probate  or  rslldlty  of  the  will  are  to 
be  determined  the  orphans*  court  on  appeal 
from  the  register's  decision,  where  the  proper 
Issue  may  be  framed.'  See  Matbews  t.  Bld- 
dell,  8  Pa.  Saper.  Ot.  112.  The  register  In  this 
case,  npon  petition  filed,  asking  for  rerocation 
of  probate,  took  testimony,  and  set  the  will 
aside.  ^  Under  the  taw  as  interpreted  by  the 
snperlor  coart,  he  had  no  Jurladlction  In  the 
premises.  The  only  course  open  to  the  peti- 
tioner was  by  appeal  to  the  orphans'  court 
from  the  action  of  the  rexlster  In  probating 
the  will.  Now,  January  9,  1899,  the  proceed- 
ings before  the  register  are  set  aside,  and  the 
order  of  the  register  in  opening  the  probate 
of  aa.ld  win.  In  pladi^  the  costs  on  Antoinette 
Cowot  and  others,  Is  also  set  aside." 

The  error  assigned  ma  the  decree  fbe 
court 

A.  F.  Marshall  and  L.  B!.  Grim,  for  appel- 
lants. George  Wilson,  Blchard  S.  Holt,  John 
M.  Buchanan,  and  William  A.  HcOonnel,  for 
appellee. 

FEB  ODBIAU.   Decree  affirmed  at  bar. 


(196  Fa.  SU) 

COMMONWEALTH  ex       J0NH3  t.  DICK- 
BRT. 

(SnprMse  Court  of  PennsylTanla.   March  26, 

looa) 

TITLB   OP  ACT— POOR   DIRECTORS- APPOINT- 
MENT BT    lUDOE-CHANGH  IN  COUNTT. 

1.  Act  March  16,  1866  <P.  L.  230>  entltied  **A 
farther  ■□pplement  to  an  act  entitled  'An  act  to 
anthorize  the  erection  of  a  poor  bouse  by  the 
borough  of  D.,  borough  of  S.  and  township  of  P., 
in  the  county  of  L.,  approved  the  9th  day  of 
April.  A.  D.  1862,"  and  proTiding  for  fllliog  of 
Tacancies  oo  the  board  of  directora,  which  pro- 
Tlsloo  is  sermane  to  the  subject  of  the  original 
act,  which  provided  for  the  erection  of  build- 
ingB.  for  the  election  or  appointment'  of  poor 
directors,  and  for  the  filling  of  Tacanciea  In  the 
ofliceB,  dues  not  riolate  the  constitutional 
amendment  of  1864,  providing  that  no  bill  shall 
contain  more  than  one  subject,  which  shall  be 
dearly  expressed  In  the  title. 

2.  Where,  after  the  pasaage  of  an  act  pro- 
Tiding  for  appointments  by  the  Judge  of  the 
court  of  common  pleas  of  L.  county  to  fill  va- 
cancies OD  a  poor  board,  another  county  is 
formed  out  of  L.  county,  an  appointment  for  the 

Krt  included  In  the  new  county  Is  to  be  made 
the  judge  of  such  court  of  the  new  county. 

3.  Act  April  9.  18^  having  provided  for 
election  of  poor  directors  for  stated  periods,  and 
for  appointment  to  fill  vacancies  caused  by 
**death,  resignation  or  otherwise,"  the  pro- 
vision for  election  is  not  repealed  by  the  sop* 

Slement  of  March  16^  18GG,  providing  only  for 
lllng  of  vacancies,  though  the  provision  is, 
"whether  such  vacancy  occur  by  the  expiration 
of  the  term  of  office,  or  otherwise,"  and  it  is 
required  that  the  appointment  be  at  a  reg- 
ular term  of  coort  on  petititm  of  20  freehold- 
en,  while  under  the  act  of  1862  it  might  be 
at  any  time,  and  withoot  petition;  but  no  elec- 
ticm  having  been  had  at  the  proper  time,  there 
Is  a  vacancy  to  be  filled  by  appointment. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Quo  warranto  on  the  relation  of  John  B. 
Jones,   district  attorney  of  lAckawanna 


county,  against  Prank  J.  Dlckert,  encceior 
to  Frederick  L.  Trappe.  Judgment  Cor  de- 
fendant  Plaintiff  appeala.  Affirmed. 

The  oplnlcm  of  the  court  b^v  la  as  fol- 
lows: 

rrhlB  proceeding  te  Instituted  for  the 
purpose  of  inquiring  Into  the  title  of  P.  J. 
Dlckert  to  the  office  of  director  of  the  poor 
of  the  Scrantou  i>oor  district  The  writ  of 
quo  warranto  Issued  in  the  beginning  against 
F.  L.  Terppe,  who  resigned  while  the  action 
was  pending.  By  proper  procedure  nnd«: 
the  act  of  assembly,  Mr.  Dlckert  was  sob- 
stituted  as  respondent;  be  having  been  ap- 
pointed to  All  the  vacancy  caused  by  the 
resignation.  *  *  *  It  appears  tbat  Mr. 
Terppe  was  appointed  poor  director  by  the 
president  judge  of  our  court  of  common 
pleas  for  the  term  of  three  years  from  the 
third  Friday  of  March,  1896.  Tbe  appoint- 
ment was  made  March  23,  1896.  Bir. 
Terppe,  after  serving  some  time,  resigned  bis 
office  on  December  14,  1898.  and  bis  reai^a- 
tlon  was  accepted  on  the  same  day.  Thus 
tbe  territory  formerly  known  as  the  'Sonth 
Ward  of  the  Borough  of  Scranton'  was  left 
without  representation  on  the  poor  t>oard. 
Id  other  words,  there  was  a  vacancy.  On 
March  2,  1890,  F.  J.  Dlckert  was  appointed 
to  fill  this  vacancy.  An  examination  of  the 
legislation  relating  to  tbe  Scranton  poor  dis- 
trict leads  UB  to  tbe  conclusion  that  the  regu- 
lar  term  of  tbe  representative  from  the 
South  ward  ended  March  17,  1899,  so  that 
there  were  only  fifteen  days  of  the  tenft  re- 
maining when  Mr.  Dlckert  was  appointed. 
He  Is  now  holding  over  until  his  snccessor 
Is  duly  appointed  or  elected,  as  the  law 
might  be  determined  on  this  question.  This 
brief  statement  shows  the  status  of  the  case, 
and  the  pleadings  as  tbey  are  now  before 

UB. 

'"The  legislation  creating  the  'Scranton 
Poor  District'  as  It  Is  now  called,  and  r^a- 
latlng  its  aftairs,  Is  comprised  In  seven  dif- 
ferent acts  of  assembly,  or  supplements. 
We  shall  only  refer  to  two.  The  consid»a- 
tion  of  the  others  Is  not  material  In  the  dia- 
cnsslon  of  thla  case.  The  act  creating  the 
poor  district  was  passed  April  0.  1862  (P. 
L.  S52),  under  the  titie  of  'An  act  to  author- 
ize the  erection  of  a  poor  house  by  the  bor> 
ougti  of  Dunmore,  borough  of  Scranton  and 
township  of  Providence,  in  the  county  of 
Luzerne.*  The  only  part  of  this  act  requir- 
ing our  attention  Is  to  be  found  In  section  3, 
providing  for  the  filling  of  vacancies.  It  Is 
In  these  words:  'And  In  case  of  a  vacancy 
occurring  In  the  board  of  directors  of  tbe 
poor  of  said  IxHWughs  and  township,  by 
death,  resignation  or  otherwise,  It  shall  be 
the  duty  of  the  court  of  quarter  sessions  of 
the  county  of  Luaeme  to  appoint  a  suitable 
person  to  fill  such  vacancy  for  the  unexpired 
term  of  the  director  causing  the  same.*  A 
supplement  was  passed  March  16,  1868  (P. 
L.  230),  having  the  following  titie:  *A  fur- 
ther supplement  to  an  act  entitled  **Aii  act 
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to  anttiorise  tbe  erection  ot  a  poor  bonae  1^ 
tbe  bonragh  of  Dumnore,  borough  of  Bcian- 
toa  and  township  of  Providence,  In  the  conn- 
tj  of  Lnaeme,**  approved  the  &th  day  of 
April,  A.  D.  1S62.*  Section  2  of  this  ranDle* 
mentary  act  prorldea:  lAat  heroifter 
whmrer  any  vacancy  shall  occnr  In  the 
board  of  directora,  created  In  pnnmance  of 
the  act  to  which  this  Is  a  supplement,  whetii- 
er  SDCb  vacancy  occnr  by  tbe  uplratlon  of 
the  term  of  <^ce,  <k-  otherwise,  the  same 
shall  be  filled  by  the  appointment  of  the 
^Mldent  }ndge  of  the  court  ^  comm<ai 
pleas  In  and  fw  the  county  of  lioxeme,  at  a 
regular  term  of  said  court,  nptni  tiie  petttltm 
of  at  least  twenty  freeht^ders  f nmi  that  por- 
tion of  the  district  cinnprlsed  within  said  act. 
In  which  tbe  vacancy  occurs;  that  all  acts 
and  parts  of  acts  Inconsistent  herewlfli  be 
and  the  same  li  hereby  repealed.'  It  Is 
clear  that  the  supplement  transfers  the  pow- 
er to  fill  vacandes  ftom  the  court  of  quar' 
ter  sessions  of  Luzerne  county  to  the  foresl- 
dent  Judge  of  the  court  of  common  pleaa, 
and  provides  how  the  president  ludge  may 
be  moved  to  fill  a  vacancy,  to  wit,  by  peti- 
tion. Does  the  section  quoted  do  more  than 
thisT  What  is  meant  by  the  peculiar  legis- 
lative expression,  of  a  vacancy  occurring  *at 
the  expiration  of  the  term,'  when  tbe  OTganlc 
law  of  the  district  provides  for  the  election 
of  poor  directors  by  the  people  at  regular  pe- 
riods? We  shall  endeavor  to  answer  this 
question  In  the  further  discussion  of  the 
case. 

"The  first  Important  question  raised  by  the 
relator  refers  to  the  constitutionality  of  the 
supplement  of  1S66.  It  It  claimed  that  the 
supplement  Is  unccmstltutlonal  because  It  vio- 
lates tbe  consUtutlonal  amendment  at  18G4, 
which  provides  that  no  bill  shall  be  passed 
by  the  legislature,  containing  more  than  one 
subject,  which  diaJl  be  dearly  expressed  In 
tiie  title.  More  than  thirty  years  have  elapsed 
since  this  supplement  was  placed  upon  the 
statute  book.  It  came  before  Hand,  J.,  for 
construction  In  1884.  Under  It  poor  directors 
have  been  appointed  since  1866,  but  during  all 
these  years  no  attack  has  been  made  iqwn  Its 
constitntlonallty.  The  question  Is  now  raised 
for  the  first  time.  A  few  general  principles 
must  at  all  times  be  kept  In  view,  In  consldei^ 
lug  the  constitutionality  of  a  statute.  All 
statutes  should  be  construed  so  as  to  sustain 
them,  rather  dian  Ignore  them.  One  section 
of  a  statute  may  stand  the  test  of  Judicial 
scrutiny,  while  another  section  may  fall.  Con- 
tenqN>mneous  construction  of  a  statute,  and 
long  acqdescence  In  the  <^ratlons  of  Its 
provisions,  will  oftoi  save  It  from  the  de- 
structive attack  the  strict  constructionist 
But  we  need  not  rely  particularly  upon  these 
goieral  principles  In  this  case,  because  we 
are  of  the  opinion  that  the  snpplem^  of 
1800  fairly  meets  the  requirements  of  tbe 
c<ntttttntt(Hial  amendment  of  1804.  me  an- 
tiioritles  sustain  ua  In  this  poritlon.  In  Al- 
,le(h«ny  OmuUj  Hrans^a  Oaash  77  Fa.  St.  77« 


the  following  title  of  an  act  of  assembly 
passed  In  1871  was  considered  suffldent:  *An 
act  providing  for  an  equitable  division  of 
lo-operty  betweoi  the  county  of  Allegheny 
and  the  dty  of  Pittsburg.'  We  can  do  no 
better  than  repeat  the  language  used  by  the 
court  In  this  case:  The  course  of  dedslcai  In 
this  court  has  been  Intended  to  carry  out  tiie 
true  intent  of  the  amendment  ot  1804.  as  to 
the  title  and  subject  of  Ulls.  Instead  of  re- 
sorting  to  6harp  critldsm,  whldi  must  oftoi 
bring  legislation  to  naught  The  amendment 
of  1864  was.  In  snbstance,  proposed  In  the 
constitutional  conventlsn  of  1837-88.  and  re- 
Je<?ted,  because  It  was  feared  H  would  render 
legislation  too  dlfficnlt  and  uncertain,  and 
lead  to  litigation.  It  wilt  not  do,  therefbre, 
to  impale  the  legislation  of  the  state  upon  tlie 
sharp  points  of  crltJdnn;  but  we  must  give 
each  title,  as  It  comes  before  us,  a  reasonable 
Interpretation,  **Ut  res  magts  valeat  quam 
pereat"  If  tbe  title  fairly  gives  notice  of  the 
subject  of  the  act  so  as  reasfmably  to  lead 
to  an  Inquiry  Into  tbe  body  of  the  bill,  It  Is 
all  that  Is  necessary.  It  need  not  be  an  index 
to  the  contents,  as  has  often  been  said.  But 
on  the  other  hand,  it  should  not  mislead  or 
tend  to  avert  Inquiry  Into  the  contents,  as 
was  held  in  the  case  of  Union  Pass.  By.  Co.*s 
Appeal  (decided  at  Phlladelpbla  In  1873)  9 
Phlla.  4QS.  In  view  of  this  current  of  deci- 
sion, we  cannot  say  that  this  title  Is  too  vague 
or  is  misleading.  It  substantially,  though 
without  particularity,  deacrlt>ed  the  subject 
of  the  act  and  Its  purpose.'  The  subject  Is 
further  discussed  In  State  Line  A  3.  U.  Go.*s 
Appeal.  77  Pa,  St  430.  In  1870  the  legisla- 
ture passed  *An  act  to  Incorporate  the  State 
Line  and  Juplata  Railroad.*  Supplem^ts 
were  passed  in  1871  and  1872.  In  this  case 
the  rule  is  laid  down  that,  where  the  legisla- 
tion In  the  supplement  is  germane  to  the  sub- 
ject of  the  orighial  bill,  the  object  of  such 
supplement  Is  suffideotly  expressed  In  the 
title.  Paxon,  J.,  found  on  InvestlgatlMi  ttiat 
from  1864  to  1876  about  fourteen  hundred 
'supplements*  and  'further  supplemente'  were 
passed  by  the  l^slature.  He  says:  This  Is 
important  not  only  as  showing  tbe  extent  of 
tbe  Intereste  to  be  affected  by  our  decision, 
but  also  as  exhibiting  the  uniform  constme- 
tion  placed  upon  this  section  [amendment  of 
1864]  by  the  leglslatlre  and  executive  de- 
partments of  tbe  government  While  we  are 
not  bound  by  their  construction,  It  Is  never^ 
tbeless  entitled  to  wdght,  and  Should  alleys 
be  treated  with  respect  In  view  of  this 
unbroken  current  of  legislation,  we  are  eon- 
strained  BO  to  treat  this  question  as  not  to 
oblitwate  from  our  statute  book  a  large  num- 
ber of  acts  under  which  important  end  costly 
Improvements  have  be^  commenced,  and 
rights  have  become  vested.  The  constmcCloo 
now  claimed  for  this  dause  of  tbe  coustttn- 
tlon,  If  ildopted  by  this  court  would  uttse^ 
tie  the  business  of  the  state  to  an  ntent  be- 
yond the  capadty  of  any  ooe  to  defin&  That 
we  axe  not  bound  to  do  ao  Is  mffidently  dear. 
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lM>tb  upoo  reason  and  aotborlty.*  Anotiiar 
anthorlt?  eHpecfally  aM>llcaUe  In  tiie  preaait 
case  Is  that  of  In  n  Boroii|#  of  Pottstown. 
U7  Pa.  St  688, 12  Aa  B7S,  when  ttie  sabject 
li  fnllr  discussed.  Bee,  also,  to  tbe  same  ef- 
fect a  case  recently  decided:  Bodgn's  Ap- 
peal (Pa.  Sop.)  48  Atl.  476.  As  already  set 
fbrtb.  the  act  of  1882  Is  entitled  'An  act  to 
authorise  the  erection  of  a  poor  honse  hy  the 
bocoagh  of  Dunmore,*  etc.  Does  not  this  title 
glTB  such  notice  of  tbe  snhlect  of  the  act  as 
would  reasratably  lead  a  person  Interested  to 
an  Inquiry  Into  the  body  of.ttw  biU7  What 
would  he  expect  to  And?  It  ts  wHhln  com- 
mon reason  that  he  would  apect  to  find  pro- 
ems for  Uie  erection  of  buildings,  for  the 
decttott  or  anx^tment  of  poor  director,  for 
the  nsUDg  of  Tacandes  in  tbe  nrtoos  offices, 
and  for  many  oUict  matters  necessary  tor  the 
goTemment  and  r^nlatUn  of  a  poor  house. 
We  are  deariy  of  the  <9lnIon  that  the  titie 
la  sttfflclent;  and  that  tbe  supplemottary  act 
of  1866,  containing  a  prorlsim  In  section  2 
as  to  OiB  filling  of  Tacancles,  which  provi- 
sion la  propwly  gramane  to  the  subject  of  the 
original  act.  Is  not  nnotmstitutional. 

'The  second  question  to  be  considered  In- 
▼olree  tiie  right  of  the  president  Judge  of 
the  court  of  commcm  pleas  of  Lackawanna 
county  to  appoint  a  poor  director  when  there 
Is  a  vacancy.  The  act  of  1862  lo^^;ed  this 
power  In  the  court  of  quarter  sestions  of 
Luxeme  coun^.  Tbe  supplement  of  1866 
made  a  diange  In  this  partienlar,  and  anthor- 
tied  the  president  Judge  of  tbe  common  pleas 
of  LuBone  conn^  to  W  vacancies,  no  re- 
late eontraids  that  the  president  Judge  of 
tike  court  of  Luseme  county  should  omttnoe 
to  exercise  ttils  right  It  the  supplementary 
act  Is  omstituttonal,  and  that  all  appoint- 
ments made  by  tiie  preiMent  Judge  In  our 
county  are  void.  This  contrati<m  Is  not 
well  founded.  A  Might  examination  will 
show  tiiat  the  proposition  Is  withont  reason 
to  sustain  It  Territory  or  men  once  made 
the  objects  of  legislation  ron^  subject  to 
tbe  laws  Imposed,  howevw  the  manner  by 
which  they  are  designated  may  be  changed. 
Parsons  v.  Wlnslow,  1  Qrant  Caa.  100.  When 
the  supplement  of  1866  was  passed,  Lack- 
awanna, as  now  terrltorlaUy  constituted,  was 
a  part  of  Lnsmie  county.  The  snbseqnent 
fumatlon  of  Lackawanna  eonnty  did  not 
tq^erato  to  repeal  special  laws  In  force  In 
Lmeme.  The  changing  al  the  name  of  the 
municipality  which  covered  the  territory  In 
tiie  new  county  did  not  abrogate  tbe  laws 
applicable  to  this  territory.  Lackawanna  Oo. 
V.  Stevens,  lOB  Pa.  St  466.  Whatever  the 
Uw  said  must  be  done  by  the  courts  or  th« 
Judges  of  Lnseme  county  Is  bound  to  be 
done  by  tiie  courts  or  Judges  of  Lackawanna 
county,  after  the  fotniatloa  of  the  latter 
county,  as  to  matters  within  Its  territorial 
limits.  Any  other  conclusion  would  lead  to 
endless  confuMon.  Owe  own  court  (excepting 
the  writer  of  this  opinion)  Is  on  record  on 
this  questiiML  Jt  Is  folly  discussed  Oun- 


ster,  J.,  In  the  case  of  Appeal  of  John  Ofb* 
bons  St  al.,  Directors,  etc..  No.  523,  April 
term,  1893.  It  therefore  appears  manifest  to 
us  that  the  president  Judge  of  Lnnme  coun- 
ty has  no  power  to  fill  a  vacant  In  the  of- 
fice of  iwor  director  of  tiie  Scruitim  poor 
district  It  Is  well  known  that  Judge  Rice 
exerdsed  the  power  very  unwillingly,  and 
only  by  general  consent  and  with  the  ^ec- 
tatiw  of  remedial  l^l^tlon  relating  to  flw 
poor  district  He  finally  refused  to  make 
any  appointments.  Since  tbxsa  the  appoint- 
ments have  been  made  by  tiie  president 
Judge  ot  our  own  court,  who  nndonbtedly 
has  the  power,  under  the  supidement  of 
1846,  to  fill  an  vacancies  In  the  pow  board. 

"The  third  question  r^tes  to  tiie  Interpre- 
tation of  tbe  seo(md  section  ot  the  supple* 
mmtaiy  act  of  1866.  It  provides  fOr  an  ap- 
pointment to  fill  any  vacancy.  *whettier  ancb 
vacancy  occur  by  the  expiration  of  the  term 
of  office  w  otberwtsa'  Be^pondentTs  connsd 
claims  tliat  this  provision  wipes  out  tbe  pro- 
vision for  the  dectlon  of  pow  directors  by 
the  people  of  tiie  several  districts  for  regu- 
lar terms  as  provided  In  tiie  orl^nai  act 
and  substitutes  the  appointive  for  the  elec- 
tive system.  The  snppl«nent  of  1866  has  a 
repealing  clause.  The  stnmgest  argument  In 
fiivor  of  this  position  Is  to  be  found  In  tbe 
case  of  Cmaa.  r.  Stewart  6  Law  T.  (N.  B.) 
16».  It  Is  there  decided  that  the  dear  In- 
tention of  the  legislature  was  to  abolish  the 
elective  system  and  that  no  otiier  meaning 
can  be  deduced  from  tbe  words  used.  We 
have  reached  the  opposite  condudon,  and 
will  proceed  to  give  our  reasons  thcsefor. 

(1)  The  original  act  provides  tor  the  election 
of  poor  directors.  They  are  to  be  deeted 
from  certain  districts,  and  for  stated  terms. 
Numerous  previsions  are  made  for  the  regu- 
lation of  the  elections.  Tbe  same  act  ^  Mo- 
tion 3,  provides  for  the  filling  of  Tacandes 
caused  by  *deatii,  resignation  or  otberwlsa.' 
Thus  the  act  contalna  legislation.  Inter  sUa, 
on  two  distinct  subjects,  to  wit  the  electtoi 
ot  poor  directors,  and  the  filling  of  vacancies. 

(2)  Tbe  subject  of  tiie  second  section  of  the 
supplementary  act  relates  to  the  ffiling  of 
ncancleo  only.  Hie  section  has  no  reference 
Kdiatevor  to  the  election  of  poor  directors. 
It  studiously  avoids  any  mentim  of  the  wnd 
'election.'  If  the  intention  was  to  abrogate 
the  decttve  method,  the  legislature  dionld 
have  said  so.  A  few  words  to  that  effect 
vrould  have  been  suffldtttt  It  could  have 
enacted  that  the  section  providing  for  the 
election  of  poor  directors  as  set  ftMrth  tat  tiie 
act  of  1862  Is  r^waled,  and  that  hereaftra  tSie 
directors  shall  be  appointed  by  the  president 
Judge,  and  then  proceeded  to  provide  for 
fbe  filling  of  -vacandes.  By  the  very  terns 
and  words  of  tbe  section,  tbe  legldatitm  re- 
fera  to  only  one  of  the  subjects  contained  In 
tbe  original  act;  and,  according  to  a  wdl- 
known  rule  of  lnteri«etation,  aD  otiier  sub- 
jects are  ezclnded,  and  they  cannot  be 
brought  Is  by  Judldal  constracti<HL  a 
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Tacucy  ocenrrliis  %7  flu  ezplnthm  <tf  ibm 
term  of  office,'  wten  the  office  bu  beu  ones 
filled,  and  when  the  law  prorldea  for  th* 
Section  ot  a  ■oceeMor,  la  a  enrlona  anomaly, 
and  can  eztat  (H1I7  ni^r  certain  exceptional 
omdltlona.  It  the  Cramer  of  the  aapplement 
Intoided  by  It  to  alMltib  the  vratem  of  elect- 
ing iMor  dtrectora,  ve  would  diaracteriee  the 
attnnpt  aa  a  dumay  effort  to  aecnre  legtala^ 
tlon  by  a  species  of  legerdemain.  We  can- 
not tor  a  moment  believe  that  the  leglalature 
intended  any  incb  result  It  Is  reasonable 
to  think  that  the  Intention  was  to  snbetltnte 
one  method  ot  flUlng  Tacandes  for  anothflCi 
As  to  the  meanliv  of  the  wtod  *Tacancy/  we 
are  not  without  some  anthmrity.  Hie  qoea- 
tlon  was  very  learnedly  and  elaborately  dis- 
cussed In  the  case  of  Wahdi  t.  Com.,  S&  Pa. 
8t.  43&.  In  that  case  there  was  no  dispute 
as  to  the  ordinary  algnlllcation  of  the  wtai 
as  applied  to  an  office.  An  office  which  had 
been  once  filled,  and  became  vacant  on  ac- 
count ot  the  death  or  resignation  of  the  In- 
cumbent, created  a  vacancy.  Thla  was  a 
plain  propoaltlon,  requiring  no  argument  to 
austaln  It  Bat  the  supreme  court  went  tm- 
tber,  and  decided  that  the  word  *vacan<^ 
*apt^  and  fitly  desadbes  the  condition  of  an 
office  when  It  Is  first  created,  and  has  beoi 
filled  by  no  Incnmbent'  The  conditions  con- 
fronting the  court  In  the  Walsh  Case  Induced 
them  to  extend  the  legal  signification  of  the 
term  ^vacancy'  beyond  the  popular  concep- 
tion of  Ita  meaning.  In  the  abaence  of  pecul- 
iar conditions,  the  common  acceptation  of  the 
use  ot  the  word  must  prevail.  An  office  ttiat 
has  an  Incnmbent  elected  Cor  a  regular  term, 
the  law  providing  for  the  electitm  ot  hta  anc- 
ceaaor,  cannot  become  vacant  because  of  the 
expiration  of  the  term.  There  may  be  a 
failure  to  elect  at  the  proper  time,  or  the  dl- 
rectorelect  may  Call  to  quality,  and  a  va- 
cancy may  exist  for  theae  canaea,  but  not 
merely  and  apeclflcal^  because  the  term  has 
expired.  (4)  It  la  our  duty  now  to  examJne 
more  particularly  the  phraseology  of  the  sec- 
ond sectltni  of  the  supplementary  act  of 
1866.  It  la  claimed  that  the  purpose  was  to 
change  the  dectlve  aystem  of  securing  poor 
dlrectoxa;  and  In  thla  connection  our  atten- 
tion Is  called  to  the  tact  that  by  the  terms 
of  the  supplement  the  petition  for  the  ap- 
poUitm«it  must  be  signed  by  twenty  free- 
holders from  the  proper  district,  ai^  the  ap- 
pointment must  be  made  at  a  regular  term  of 
court,  whereas  under  the  original  act  the 
filling  of  vacancies  was  not  hedged  In  with 
these  Important  f<»malltles.  This  argument 
has  no  weight  The  appdntment  ot  a  poor 
director  to  fill  a  vacancy  Is  Important  «iough 
to  reqirire  a  petition  signed  by  twenty  free- 
holdera,  and  It  la  entirely  proper  that  the  ap- 
pointment ahall  be  made  at  a  r^pilnr  term 
of  court  BO  that  the  people  Intereated  in  the 
appointment  ahould  have  an  cqiportunlty  to 
be  heard.  Under  the  act  of  18^  vacancies 
wen  filled  by  the  Judges  of  the  quarter  sea- 
alooa,  without  petition,  at  any  time.  In  open 


court  or  tn  vacation.  The  safeguards  sur- 
Fonndlng  tlie  filUng  ot  vacancies,  aa  provid- 
ed In  ihe  aupplement  ot  1866,  cure  the  de- 
fects In  the  act  of  186EE,  and  are  conslatmt 
with  the  oonstmctlon  we  place  upon  the  law. 
Regardleaa  of  the  object  which  the  framora 
of  the  Boi^lemrat  had  In  view,  onr  duty  la 
fdear.  We  muat  ascert^  the  meaning  of  Oie 
act  from  the  act  itself.  When  the  language 
of  an  act  is  itlaln,  and  admits  ot  only  one 
meanlnft  tiie  task  of  Interpretation  Is  easy. 
■Whwe  UtB  words  of  a  statute  are  plainly 
expreaatn  ot  an  Intent,  not  rendered  dublooa 
by  the  contttEt  the  Inter^tatkm  must  con- 
form to  and  carry  out  that  Intent*  Bradbury 
V.  Wagenhorat  M  Pa.  St  1S2.  Judges  have 
no  right  to  m<dd  the  language  of  a  atatute 
In  order  to  carry  out  an  unexpresaed  purpose 
or  to  meet  an  alleged  convenience;  nor  can 
they  alter  the  clear  meaning  of  words,  even 
It  the  legldatnre  may  not  have  contemplat 
ed  the  consequences  ct  using  them.  Looking 
at  the  words,  of  the  supplement  we  find 
that  the  vacanclea  to  be  filled  may  occur  by 
exi»Iratlon  of  the  term  of  (^ce  or  otherwlae. 
According  to  the  original  act,  the  vacancies 
would  occur  *by  death,  realgnatkm  or  other- 
wise.' The  wwd  'otherwise;'  In  the  supple- 
ment la  broad  enough  to  cover  vacandes  by 
death  and  resignation.  It  alao  covera  va- 
canclea by  removal  of  the  Incumbent  from 
the  district  and  by  failure  of  a  director 
elect  to  assume  the  duties  ot  his  office.  But 
bow  <sn  tbere  be  a  vacancy  caused  by  the 
explratl<m  ot  the  term?  We  know  ot  only 
one  way,  and  that  Is  the  failure  ot  the 
electors  ot  any  particular  district  to  elect  a 
poor  director  at  the  propu  time.  The  term 
has  expired.  No  successor  has  been  elected. 
Thereupon  the  president  Judge,  according  to 
the  supplementary  act  appoints  a  director 
for  the  full  tenn,  t»  tor  the  unoplred  por^ 
tlon  of  It  The  leglalatare  may  aa  well  have 
said  that  a  vacancy  conld  occur  by  nonelec- 
tlon,  as  to  say  It  could  occur  by  expiration  of 
the  term.  Cnleaa  we  give  the  phrase  Uils 
meaning,  we  would  be  comi^lled  to  hold  that 
the  leglalature  intended  to  abollah  the  elec- 
I  tlve  system  provided  by  the  act  of  1862, 
'  without  the  use  of  any  wfWda  indicating  such 
an  Intention.  Such  an  alternative  would  be 
subversive  ot  all  rules  of  Interpretation. 

"Recapitulating  the  conduslcms  we  have 
reached,  they  are  briefly  as  foUows:  Cl>  Tbe 
eupplementery  act  of  1866  Is  coistltutlona]. 
(2)  The  presldmt  Judge  of  the  court  of  com- 
mon pleas  ot  Lackawanna  Is  the  proper  au- 
thority to  fill  vacancies  in  the  poor  board. 
(S)  In  case  there  Is  a  vacancy,  the  appoint 
'  ment  Is  tor  the  nnexpUred  part  ot  the  whole 
term  of  three  years;  and,  In  case  ot  a  faU- 
■  ure  to  elect  a  poor  director,  a  vacancy  alsts 
by  reason  of  the  aplratlon  of  the  term,  and 
the  appointment  Is  for  the  fuU  term. 
Tbe  supplembntary  act  does  not  change  or 
modify  the  system  of  Meeting  poor  directors 
j  provided  by  the  act  ot  1862.  <B)  F.  J.  Dlck- 
!  ert  the  respondent  In  thla  caae,  waa  appi^t 
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ed  to  fill  a  Tacaiic7.  and  !■  therefore  rights 
folly  In  office  until  hia  ■ncceiuu'  Is  dnlr 
elected  or  appointed. 

"The  foregoing  naturally  ends  the  discus- 
ston  necessary  for  the  disposition  of  the  pres- 
ent case.  Snt  we  cannot  avoid  commeDtlng 
upon  the  complications  that  will  snrely  arise 
In  the  future.  It  Is  questionable  whether,  un- 
der present  conditions,  It  Is  possible  to  hold 
a  Talld  Section  for  a  poor  director  In  any  of 
the  districts  described  in  the  act  of  1802.  For 
thlr^-three  years  the  poor  dlrectora  have 
been  aj^lnted,  and  not  dected.  During  this 
period  the  lines  of  election  districts  and  wards 
bare  been  changed,  and  the  hitegrity  of  the 
old  iKwr  district^  especially  as  to  ttie  macbln- 
ery  for  holding  Sections  for  poor  directors, 
has  been  destroyed  to  a  great  extent  A.  part 
of  a  district  cannot  ^ct  a  iMor  director. 
Spasmodic  attempts  have  been  made  to  ^ect 
a  poor  director  from  the  M  South  ward,  but, 
as  far  as  we  can  now  see,  although  tlie  ques* 
tim  is  not  before  us,  there  conld  not  hare 
been  a  valid  dectlra.  There  has  not  been  In 
existence  for  several  years,  for  the  purposes 
of  an  election,  a  political  division  of  territory 
answering  to  the  dlstirlct  known  as  the  'South 
Ward.*  It  may  be  that  the  president  Judge 
must  continue  to  exercise  the  undesirable  pre- 
rogative of  aiq>otntlng  poor  directors,  until 
new  legislation  relieves  the  situation,  and 
brings  the  poor  district  out  of  Its  inesmt  dia- 
otlc  condition.  The  energies  of  the  partiea  Ih- 
terested  In  the  stdution  of  this  question  should 
be  directed  to  the  legislature,  and  not  to  tbe 
courts.  We  understand  that  there  are  now 
four  vacancies  In  the  poor  board,  l^ese  must 
be  filled  by  appointmento  In  the  usual  way,  as 
the  law  now  stands,  because  there  have  been 
no  elections.  According  to  the  Infonnation 
filed  in  this  caae,  Mr.  Murphy  claims  to  have 
been  elected  from  ttie  South  ward  In  18^ 
While  we  cannot  consider  this  qmatiom  in 
these  proceedings,  nevertheless  It  Is  manifest 
that  there  conld  have  been  no  valid  elertlon 
at  that  time,  because  the  machinery  for  hold- 
ing an  dection  In  the  South  ward,  even  by 
combining  together  several  of  the  presoit 
wsrds  and  Section  predncts,  was  not  in  exist- 
ence. In  addition  to  thia,  tiie  proper  period 
for  holding  an  election  In  that  district.  If  su<A 
an  election  conld  have  been  held,  was  in  1809. 
These  snggestirais  are  made  tentatively,  and 
are  not  to  be  conridered  binding  on  parties 
now  or  hereafter  Interested  In  poor-board  mat' 
teza.  We  enter  judgment  ba  favor  of  the  de* 
fendant,  and  direct  the  oomity  to  pay  the 
eosta** 

L  H.  Bums  and  John  J.  Murphy,  for  appel- 
lant John  F.  Scragg,  fOT  appellee. 

PBB  ODBIAM.  After  a  very  carefol  study 
of  the  <H^(m  of  the  learned  court  below  In 
tills  case,  we  are  persuaded  that  It  contains  a 
correct  aotaition  at  the  somewhat  anomalous 
problem  that  grows  out  of  the  facts  in  con- 
tentloB.  We  think  the  conclusion  reached  Is 


sound,  and  the  reasons  given  in  support  of  it 
are  adequate.  It  is  perfectly  obvions,  how- 
ever, that  the  attention  of  the  le^lature 
should  be  called  to  the  sittution  as  Boon  as 
practicable.  In  order  that  they  may  provide  a 
suitable  enactment  to  solve  all  doubts,  and 
meet  all  the  exigencies  of  the  caae^  Jndgmait 
afilrmed. 

OK  Fa.  ni) 

HARRISBIJRG  FOTJNDBT  A  MACHDiS 
WORKS  V.  CITY  OF  LEBANON. 

(Snpzeme  Oonrt  ot  PeuosjlnaU.   April  16, 
1900.) 

MUNICIPAL  CORPORATIONS— PURCHABB  OF 
8TBAM  ROLX.EIt-ACTION  FOR  PRICB 
— 41UBanON  FOR  JURT. 

A  city  ordinance  anthorixed  a  committee, 
afto"  satisfactorr  trial,  to  contract  for  the  pur- 
chase oi  a  Bteam  roller.  Plaintiff's  written  of> 
fer  to  furnish  a  roller  provided  that  he  should 
furnish  an  expert  to  operate  the  rdler  for  a 
week,  and.  If  it  was  found  satiafactMy.  tite 
city  should  accept  It,  and  pay  the  price  thereof. 
The  committee  accepted  the  offer,  and  the  roll- 
er was  shipped  and  operaled  in  accordance  there- 
with. At  the  close  of  the  period  prescribed  for 
testing  it,  the  roller  was  delivered,  by  direction 
of  the  committee,  at  a  place  designated  bj  it 
The  evidence  showed  that  prior  to  such  delivery 
there  was  no  intimation  by  the  committee  that 
the  roller  was  defective,  or  the  test  unsatis- 
factoiy.  Btld,  in  an  ectioii  for  the  price,  that 
it  was  error  to  direct  a  verdict  for  the  dty 
on  the  ground  that  a  satisfiuibuy  trial  oi  tiw 
roller  was  not  shown. 

Appeal  from  court  of  common  ideas,  Iid>- 
anon  county. 

Action  by  the  Harrisburg  Foundry  &  Ma- 
chine Works  against  the  city  of  LebauMk 
From  a  Judgment  tar  defraidan^  plaintiff 
peals.  Revwsed. 

Thoi.  H.  Camh  J.  P.  8.  Gobln,  and  Sam'l 
J.  M.  McCarrell.  for  appellant  W.  D.  Fish- 
er, for  appdle& 

McCOLLUM,  J.  The  ordinance  providing 
for  the  purchase  of  a- steam  road  nllo-  tw 
use  In  the  repair  and  construction  ci  high- 
ways and  streets  In  the  city  of  Lebanon  ap- 
propriated 98,400  for  that  purpose,  and  -au- 
thorized the  highway  committee,  afto-  a 
proper  investigation  and  satisfactory  trial, 
to  enter  Into  a  contract  for  such  purchaaa, 
An  offer  was  made  to  the  committee  by  tiie 
Harrisbnrg  Foundry  ft  Machine  Works  to 
furnish  one  of  their  latest  improved  double 
engine  steam  road  rollers  for  93,:^.  l%e 
offer  waa  in  writing,  and  spedfled  uid  ex- 
plained the  component  parts  of  the  rtdlv, 
together  with  tiie  materlala  ot  which  Hiey 
wore  constructed.  The  offer  also  taudnded  a 
promise  of  the  Ebrrlsburg  Fonidry  ft  Ma- 
chine Worka  to  d^ver  the  rollw  tai  the  dty 
of  Lebanon,  and  to  furnish  a  competoit  man 
to  supervise  the  unloading  of  tt  and  to  ope^ 
ate  It  on  the  streete  of  ssld  dty  tm  a.  period 
of  one  week,  upon  the  omdltimi  that  if  the 
rollei;  during  such  test  was  found  to  be 
competent  to  do  the  woA  for  which  It  was 
oonstmcted  and  Intended,  ttie  dty  sfaoold  ac- 
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cept  the  tame,  and  pay  for  It  the  sum  speci- 
fied In  the  offer.  The  HarrlBbnrr  Foundry 
&  Machine  Works  gimrantled  that  the  roller 
was  well  made,  of  first-class  material  and 
workmanship,  and  agreed  that.  If  any  parts 
should  give  way  on  acconAt  of  defects  In 
either  within  one  year  from  date  of  dellT- 
ery,  they  would  duplicate  the  parts  free  of 
charge.  The  offer  was  signed  by  the  repre- 
sentative of  the  Harrlsburg  Foundry  ft  Ma- 
chine Works,  and  directly  below  the  signa- 
ture there  was  an  acceptance  of  the  offer, 
signed  by  the  highway  committee.  The  roll- 
er  was  brought  to  the  city,  and  operated 
there  In  accordance  with  the  offer.  At  the 
close  of  the  period  prescribed  for  the  opera- 
tion of  the  roller  for  the  purpose  of  testing 
It,  and  after  a  competent  person  selected  by 
members  of  the  committee  had  carefully  in- 
spected It,  and  declared  that  the  best  ma- 
terial and  best  workmanship  were  used  In 
building  it,  the  roller  was  dellrered,  by  di- 
rection of  two  or  more  members  of  the  com- 
mittee, at  a  place  dealgnated  by  them  for  it. 
This  delivery  appears  to  hare  been  consid- 
ered by  the  Harrlsburg  Foundry  ft  Machine 
Works  and  their  agent  as  an  acceptance  by 
the  city  of  their  offer.  The  subsequent  action 
of  the  highway  committee  tended  to  show 
that  a  majority  of  Ita  members  did  not  so  re- 
gard It  The  Harrlsburg  Foundry  &  Machine 
Works  brought  suit  against  the  city  for  the 
recovery  of  the  sum  specified  in  their  offer 
as  the  price  of  the  roller.  On  the  trial  of 
the  case  In  the  court  below  the  Jury  were 
directed  to  render  a  verdict  for  the  defend- 
ant on  the  ground  that  a  satisfactory  trial 
of  the  roller  was  not  shown  by  the  evidence. 
Prior  to  the  delivery  of  the  roller  at  the 
place  provided  for  it,  there  was  no  Intima^ 
tloa  from  the  committee  that  It  was  defect- 
ive, or  that  tbey  were  dissatisfied  with  the 
trial  of  it  This  was  a  clrcnmstance  from 
which  It  might  be  inferred  that  the  commit- 
tee were  satisfied  with  the  roller.  We  have 
already  seen  that  it  was  a  requirement  of 
the  offer  that  if  It  was  demonstrated  on  the 
trial  of  the  roller  that  it  was  competent  to 
do  the  work  for  which  It  was  constracted, 
the  city  was  to  accept  it  and  pay  the  price 
thereof.  If,  therefore,  the  offer  was  accept- 
ed by  tlie  committee  with  full  knowledge  of 
its  terms  and  conditions,  and  there  was  a 
satisfactory  trial  of  the  roller  subsequent 
to  their  acceptance  of  the  'offer,  It  la  by  no 
means  certain  that  the  acceptance  would  re- 
lease the  city  ^m  the  liability  incurred  In 
the  transaction.  It  seems  to  ns  that  under 
the  circumstances  the  questions  of  fact  rais- 
ed by  the  testimony  admitted  on  the  trial  of 
the  case  should  not  have  been  Ignored,  but 
that  they  should  have  been  submitted  to  the 
Jury  for  their  determination  under  proper  In- 
stmctions  from  the  court  An  elaborate 
specification  tn  this  opinion  of  the  questions 
of  fact  raised  by  the  testimony  referred  to 
is  not  deemed  necessary.  It  may  be  raid, 
bowrar^  tliAt  ttM  testtmony  tobmltted 


the  Harrlsburg  Foundry  ft  Machine  Works 
was  sufficient  to  sustain  their  contention,  it 
credited  by  the  Jury,  and  that  the  testimony 
of  some  of  the  members  of  the  highway  com- 
mittee was  sufficient  to  defeat  It  If  so  cred- 
ited. Our  conclusion  is  that  the  court  below 
erred  in  directing  the  Jury  to  render  a  ver- 
dict for  the  defendant  Judgment  reversed, 
and  a  venire  facias  de  novo  awarded. 


0»  PB.  3«) 

FINLBTTBB  v.  APPLBTON  at  aL 
(Supmne  Court  of  Pean^lvanla.  April  16, 
190a) 

CORI'ORATIONS— INSOLVENCY  —  FBAUDULBNT 
aTOCK—HOLDBR'S  LIABIIjITT— FLBADINO. 

Where  a  bill  filed  1^  the  recaver  of  an  In- 
stdvent  corporation  against  it  and  Its  stock- 
holders, averred  that  certain  increased  stock 

had  been  frandulently  Issued,  and  that  the  cor- 
poration had  nerer  received  any  consideration 
therefor,  and  prayed  that  the  stock  so  issoed 
should  be  decreed  not  fully  paid,  and  tliat  ths 
transferees  holding  sudi  stock  be  decreed  lia- 
ble for  its  par  value,  for  such  amounts  in  ex- 
cess of  what  they  paid  therefor  as  might  be  nec- 
essary to  pay  the  debts  of  the  corporation,  ft 
was  demurrable  for  failare  to  allege  that  the 
transferees  purchased  with  notice  of  the  fraud, 
or  were  not  holders  for  value,  ^nce  frand  was 
not  to  be  presumed,  and  a  bolder  could  not  be 
compelled  to  defend  his  title  until  It  bad  been  at- 
tacked by  averments  in  the  bill. 

Appeal  from  court  of  common  pleas,  Phlla- 
delpbla  county. 

Suit  by  Robert  W.  Fluletter,  receiver  of, 
the  Acetylene  Light  Heat  ft  Power  Compa- 
ny, against  Katharine  P.  Appleton  and  oth- 
ers. From  a  decree  sustaining  a  demurrer 
to  the  bill,  plaintiff  appeals.  Affirmed. 

B.  O.  Mlchener  and  P.  K.  Brdman,  for 
appellant  William  0.  Hannla,  for  appel- 
lees Keen  ft  Perot  JiAn  J.  Wblte^  for  oth- 
er appellees. 

MESTREZAT,  3.  This  is  a  blU  In  equity 
brought  by  Robert  W.  Flnletter,  receive  of 
the  Acetylene  Light  Heat  ft  Power  Compa- 
ny, against  the  company  and  its  stockhold- 
ers, for  an  accounting,  and  to  compel  the 
payment  of  impaid  subscrlpUons  to  its  cap- 
ital stock.  The  company  was  lnc(»rporated 
under  the  laws  of  this  state  on  September 
4,  1896^  for  the  purpose  of  "manufacture 
lug  and  selling  the  products  of  caldum 
carbides,  and  such  other  products  and  com- 
binations as  calcium  carbides  enter 
Into  and  form  a  constltnent  part  thereof, 
tor  light  heat  and  power  purposes,  and 
such  other  purposes  as  may  be  Incident 
thereto  or  connected  therewith."  The  orfg^ 
inai  capital  stock  of  the  company  was  $1,- 
000,000,  and  consisted  of  20,000  shares,  of 
the  par  value  of  9SO  each,  but  on  the  ISth 
of  November,  180S,  it  was  Increased  to  92,- 
000,000.  The  names  of  tbe  original  sub- 
scribers to  tbe  stock,  and  tbe  number  of 
shares  subscribed  for  by  each,  as  well  as  tbe 
names  of  part  of  the  present  owners  and  the 
nnmber  of  shares  bsU  1^  tliaa,  are  set  «at 
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fn  the  bilL  Hie  company  purchased  of  Jiy 
seph  A.  Vincent  &  license  to  maJse,  use,  and 
sell  pTocesses  relating  to  the  liquefaction  of 
acetylene  gas  In  the  city  and  county  of 
Philadelphia,  for  which  it  paid  him  $100,000 
In  cash,  and  Issued  to  him  13,000  shares  of 
full  paid  np  stock,  of  the  par  value  of  $650,- 
000.  Of  this  stock  Vincent  on  September 
16,  1896,  assigned  6,000  shares  to  Dlckerson 
and  Duckert,  the  real  owners  of  said  pro* 
cesses,  3,000  shares  to  Edward  C.  Napheys, 
trustee,  and  5,000  shares  to  hims^f.  Of  the 
increased  Issue  of  capital  stock,  15,000 
shfu%s  were  Issued  to  Joseph  A.  Vincent  as 
a  consideration  for  a  license  to  use  said  pro- 
cesses In  a  territory  lying  within  a  radius  of 
10  miles  of  the  public  buildings  in  the  city 
of  Philadelphia,  within  this  state.  Of  this 
issue  of  stock,  Vincent  on  NoTember  25, 
1896,  transferred  6,000  shares  to  Dlckerson 
and  Dnckert,  6,000  shares  to  Edward  O.  Na- 
pheys,  trustee,  and  the  balance  to  himself. 
On  the  day  last  named,  Napheys  assigned 
the  8,000  shares  of  stock  thus  transferred  to 
him  by  Vincent  to  the  original  subscribers  to 
the  capital  stock,  without  any  consideration 
therefor  passing  to  him  or  to  the  company. 
The  appellees  John  L.  Appleton,  Katharine 
P.  Appleton,  and  Joseph  S.  Keen,  Jr.,  were 
not  subscribers  To  the  capital  stock,  but  sub- 
sequent to  the  transfer  by  Napheys  became 
owners,  as  follows:  John  L.  Appleton,  20 
shares;  Katharine  P.  Appleton,  86  shares; 
and  Joseph  S.  Keen,  Jr.,  60  shares.  The 
10,000  shares  of  stock  retained  by  Joseph  A. 
Vincent  were  from  time  to  time  transferred, 
and  100  shares  thereof  are  now  owned  by 
William  S.  Perot,  Jr.,  the  other  appellee. 
The  bill  avers  that,  at  the  time  of  the  trans- 
fer of  said  license  by  Joseph  A.  Vincent,  It 
had  Tery  little,  If  any,  value,  and  the  price 
paid  for  it  was  entirely  fictitious,  and  was 
known  to  be,  both  to  the  officers  of  the  com- 
pany and  to  the  subscribers  to  Its  capital 
stock,  as  well  as  to  Vincent;  that,  at  the 
time  of  the  Issue  of  the  18,000  shares  of 
stock  to  Vincent,  the  company  received  no 
value  therefor;  and  that  the  same  was  is- 
sued In  fraud  of  the  company  and  all  Its 
other  stockholders,  and  not  from  any  mis- 
take In  Judgment  as  to  the  value  of  the  li- 
cense, but  was  entir^y  in  pursuance  of  the 
frandnlent  agreement  between  the  ofBcers  of 
the  company,  the  subscribers  to  Its  stock, 
and  Joseph  A.  Vincent,  as  set  out  In  the  hill. 
The  bill  alleges  that  claims  against  the  com- 
pany have  been  presented  to  the  receiver 
amounting  to  about  ^,000,  and  that  the 
assets  of  the  company  remaining  in  his 
hands  are  about  f9,000.  The  relief  prayed 
for  Is,  inter  alia,  that  the  debts  of  the  com- 
pany and  the  amount  due  each  creditor  be 
ascertained;  that  the  8,000  shares  of  stock 
Issued  to  Vincent,  and  transferred  by  him  to 
Napheys,  be  decreed  not  full-paid  stock,  and 
that  it  was  issued  In  fraud  of  the  company, 
and  that  the  same  la  liable  to  be  assessed 
to  Its  toll  par  value  In  the  hands  of  Its  proh 


ent  holders  to  pay  the  debts  of  the  company; 
that  the  10,000  shares  of  stock  retained  by 
Vincent  be  decreed  to  have  been  Issued  In 
fraud  of  the  company  and  of  its  stockhold- 
ers, and  that  the  same  is  liable,  up  to  the 
full  par  value  of  the  stock.  In  the  hands  of 
its  present  holders,  for  such  amounts  In  ex- 
cess of  what  they  paid  therefor  as  may  be 
necessary  to  pay  the  debts  of  the  company. 
The  appellees  demurred,  and  set  forth.  Inter 
alia,  as  reasons  therefor,  that  the  bni  admits 
that  they  were  not  original  anbscribers  to 
the  stock  or  promoters  of  the  company,  but 
were  purchasers  of  the  stock  in  the  market; 
that  the  stock  was  iraned  as  full-paid  to  Vln* 
cent,  in  consideration  of  property  transfer- 
red to  the  company  by  him,  and  that  the  ap- 
pellees acquired  their  title  to  the  stock 
through  Vincent;  and  that  the  bill  falls  to 
aver  that  they  purchased  the  stock  with  no- 
tice of  the  fraud  alleged  In  the  bill,  or  were 
not  purchasers  thereof  tor  value.  The  learn- 
ed court  below  sustained  the  demurrer  "be- 
cause the  bill  falls  to  aver  that  said  defend- 
ants purchased  their  stock  with  notice  of 
the  fraud  alleged  in  the  bill,  and  that  they 
were  not  purchasers  thereof  for  value." 

The  summary  of  the  facts  above  given  la 
taken  from  the  bill,  and  shows  the  averments 
on  which  the  demurrer  is  based.  The  learned 
counsel  for  the  appellant  contend  that  the  bill 
la  drawn  in  conformity  with  established  eq- 
uity practice,  and  that  the  plaintiff  is  not  re- 
quired to  aver  that  the  purchasers  of  the  stock 
took  It  with  notice  of  the  fraud  alleged  in  the 
bill,  an4  that  the  holders  are  not  purchasers 
for  value.  Pleadings  In  equity,  like  those  at 
law.  should  show  a  good  cause  of  action.  Ev- 
ery material  fact  on  which  the  plaintiff  relies 
for  relief  must  be  distinctly  and  clearly  aver^ 
red,  and  that,  too.  with  reasonable  fullness 
and  certainty.  Smith  v.  Wood,  42  N.  J.  £q. 
663,  7  Atl.  881.  He  should  set  forth  definite- 
ly and  precisely  In  his  bill  the  whole  case  upon 
which  he  seeks  relief.  Nolley  v.  Sogers,  22 
Ark.  227.  If  he  does  not  disclose  in  his  bill  a 
cause  of  action  against  the  defendant,  the 
latter  cannot  be  called  upon  to  reply  or  to  de- 
ftaid.  The  bill  in  this  case  riiows  that  the 
defendants  are  owners  of,  but  not  the  original 
subscribers  to,  certain  full-paid  shares  of  stock. 
There  Is  no  allegation  that  they  are  not  hold- 
ers for  value,  and  without  iiotice  of  the  fraud 
alleged  in  the  bill.  It  Is  conceded  that  they 
purchased  their  ttock  In  the  open  market. 
As  shown  hy  the  pleadings,  therefore,  the  de- 
fendants are  not  responsible  to  the  plaintiff 
for  any  unpaid  subscriptions  on  the  stock  now 
held  by  them,  and  hence  can  safely  rest  iqion 
their  demurrer.  The  appellant  cites  no  case 
of  this  court,  and  we  know  of  none,  that  sus- 
tains ills  contention.  His  counsel  state  that 
the  reason  why  the  burden  is  on  the  purchas- 
er of  stock  to  show  the  bona  fides  of  the  trans- 
action Is  that  "the  matter  is  wholly  wttiiin  his 
knowledge,  while  It  would  generally  be  diffi- 
cult, and  often  Impossible,  for  the  injured  par- 
ty to  trace  knowledge  of  ttte  ftand  to  Oie  par- 
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ebflwr."  But  we  do  not  regard  this  as  a 
mffldent  reason  for  rellerlng  the  plaintiff 
from  ali^Dg  In  his  bill  that  the  defendants 
bad  notice  of  the  fraud,  and  were  not  holders 
of  the  stock  for  value.  The  presumption  as 
to  the  ownership  of  other  personal  property, 
where  the  contrary  does  not  appear,  Is  that  it 
has  been  acquired  honestly  and  In  good  faith. 
It  may  be,  and  frequently  is,  difficult  to  es- 
tablish frandulent  possession  or  ownership  of 
property.  Bat  that  is-  no  valid  reason  for 
a  presnmption  that  property  is  held  mala  fides, 
and  for  casting  the  burden  on  the  owner  of 
showing  a  bona  fide  ownership,  wtthoot,  as 
here,  a  mere  allegation  of  fraud.  Fraud  Is 
not  to  be  presumed,  but  must  be  alleged  as 
well  as  proved.  If  a  creditor  of  an  insolvent 
corporation  has  grounds  to  believe  that  the 
holder  of  its  stock  is  not  a  bona  fide  owner 
for  value,  he  should  aver  it  In  hla  Mil.  If 
he  does  not  so  believe  and  cannot  allege  it, 
the  owner  should  .not  be  required  to  show  that 
his  acquisition  of  the  stock  was,  as  It  Is  pre- 
sumed to  have  been.  In  good  faith  and  for 
value.  He  shoTild  not  be  compelled  to  defend 
his  title  notll  It  has  been  attacked  by  proper 
averments  in  the  bill.  We  are  unable  to  see 
that  the  cases  relating  to  negotiable  paper 
and  to  confidential  relations  dted  by  the  ap- 
pellant's counsel  have  any  application  to  the 
Issue  raised  by  the  pleadings  in  the  case  un- 
der review.  Even  in  case  of  a  suit  by  an 
Indorsee  against  a  maker  of  a  n^tiable  note, 
the  plafntlET  may  rest  on  the  presnmption  that 
be  obtained  it  for  a  valuable  consideration.  In 
the  usual  course  of  business,  and  before  It 
was  due,  until  there  is  proof  that  the  note 
was  fraudulently  Issued.  We  are  of  opinion 
that,  for  the  reasons  assigned  in  the  decree, 
the  learned  Judge  of  the  court  below  commit- 
ted no  error  in  sustaining  the  demurrer.  The 
assignment  of  error  Is  overruled,  and  the  de- 
cree fi  afllnned. 

tiiG  PI.  no 

SNAYBEROBB  v.  FATTT,  et  aL 

(Supreme  Court  of  PennaTlvania.  April  1& 
1900.) 

FRADDUIfBOn*  G0NVKTANCB8-OON8IDBRATION 
— DEVBCTIVa  U0RTOA0B-FRAUI>^tU>ST10M 
FOR  JURY— PRBPBRBNCB  OF  ORBIHTORS. 

1.  A  sale  of  real  estate  under  a  judgment  was 
invalid  as  against  a  person  having  an  interest 
in  such  lands,  but  she  knowingly  acquiesced  In 
the  sale,  rented  the  premises  from  the  pur- 
chaser, and  afterwards  purchased  such  prem- 
ises,  and  gave  a  mortgage  for  the  price  tibereof. 
Thereafter,  when  in  failing  circumstances,  she 
conveyed  the  premises  to  the  mortgagee  to  sat- 
isfy ue  mortgage.  Held,  that  the  conveyance 
was  not  voluntary  and  frandulent  as  to  the 

Sautor's  creditors,  as  the  debt  evidenced  by 
e  mortgage  was  valid. 

2.  Where  a  real-estate  mortgage  la  defectively 
executed,  a  release  thereof  is  sufficient  consid- 
eratloo  to  prevent  a  coaveyance  of  the  property 
to  the  mortgagee  from  bung  voluntary  and  in 
frand  (tf  the  grantor's  creditors,  as  the  de- 
fective execution  of  the  mortg^  does  not  re- 
lease the  Indebtedness. 

S.  A  conveyance  of  real  estate  made  to  a  cred- 
itot  In  payment  of  a  vaUd  subsisting  debt  by  a 


person  In  falling  ctrcumstances,  which  wIH  de- 
feat the  claims  of  other  creditors.  Is  not  a  frand 
on  such  creditors,  as  a  debtor  has  a  right  to 
prefer  creditors. 

4.  Where  there  Is  no  evidence  from  wbldi  the 
Jury  could  reasonaUy  find  that  a  conv^ance 
was  made  to  defraud  the  grantor's  creditors, 
the  question  should  not  be  subu^tted  to  the 

conv^ance  made  to  a  creditor  is  not 
fraudulent  aa  to  other  creditors  of  the  grantor 
because  given  with  a  fraudulent  Intent  on  the 
part  of  the  grantor,  when  the  grantee  did  not 
participate  in  the  fraud. 

Appeal  fnnn  court  of  eommos  piess,  Sdinyl- 
kill  county. 

Ejectment  by  F.  8.  Snayberger.  aa  adminis- 
trator of  Henry  Fahl,  deceawd,  against  Sybil- 
la  Fihl  and  others.  From  a  Judgment  in 
AiTOT  of  plaltttlfl,  defendant  luac  R<tftmeliter 
appeals.  Reversed. 

R  H.  Koch,  for  appellant  W.  F.  Sbep- 
herd  and  N.  HebUeh,  Cor  appdlew. 

IfESTBBZAT,  3.  This  action  of  ejectment 
was  brought  April  12,  1892,  was  tried  in  Jan- 
uary, 1899,  and  resulted  In  a  verdict  for  the 
plalntur.  Henry  Fahl,  by  deed  dated  March 
81, 1874,  conveyed  to  Sybllla  Fahl,  wife  of  his 
son,  Joseph  Fahl,  68  acres  of  land  In  West 
Brunswick  townahlp.  Sdinylklll  county,  being 
the  premises  in  dispute.  This  deed  was  not 
recorded  until  January  80,  1891.  David 
Faust  entered  a  Judgment  against  Henry  Fahl 
on  March  17.  1874,  for  $1,418.78.  which  Judg- 
ment was  amicably  revived  on  March  1,  1879, 
for  $1,648.98,  without  notice  to  SybUla  Fahl. 
Faust  entered  another  Judgment  against  Hen- 
ry Fshl  on  April  1,  1875,  for  $260.  FL  fasi 
were  Issued  on  these  Judgments  to  Septembw 
term,  1879,  and  on  these  writs  the  premises 
in  dispute  and  another  tract  of  land  contain- 
ing 88  acres  were  levied  on  and  condemned. 
Writs  of  Tend.  exps.  to  November  term,  1879, 
were  Issued  on  both  Judgments,  and  the  ptofh 
ertles  levied  on  were  sold  by  the  sheriff. 
Inac  Hoffmelster  purchased  the  68-acr6  tract 
for  $1,260,  which  sum  waa  applied  by  the 
sheriff  to  the  payment  of  Henry  Fahl'a  debts. 
A  deed  for  the  premises,  dated  Deconber  29, 
1879,  and  duly  adinowledged  by  the  sheriff 
the  same  day  In  open  court,  was  delivered  ,to 
Hoffmelster.  After  this  sale.  Sybllla  Fahl 
and  her  husband  continued  to  reside  on  the 
premises,  paid  i&it  to  Hoffmelster.  and  recog- 
nized the  title  aa  having  been  vested  In  him 
by  the  sherUTs  sale.  By  deed  dated  January 
8.  1882.  acknowledged  January  11,  1882,  and 
recorded  January  16,  1882,  Hoffmelster  and 
wife  conv^ed  the  pronisea  to  Sybllla  Fahl 
tor  the  consideration  of  $1,640,  whirii  waa  se- 
cured by  a  mortgage  on  the  premises  dated 
January  18,  1882,  and  recorded  February  2, 
1882.  The  consideration  named  In  the  deed 
was  made  vp  of  $481.26,  dne  HofDmelster  oo 
a  book  account  against  Jotnph  Fahl,  and  of 
the  $1,260  paid  by  Hoffmelster  to  the  sheriff, 
less  $^.26  paid  In  cash  to  Hoff  melstw.  fihib- 
seqnent  to  the  execution  and  delivoT  of  the 
mortg^  It  was  discovered  that  Sybllla  FUil's 
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atAnowledgment  thereto  wai  defectlTe.  Hen- 
ry Fahl  died  Intestate  ob  ttie  24tta  of  April, 
1888.  In  1881.  F.  8.  Sns^bergerr  his  admln- 
Istrator,  brought  an  actlcm  against  Sybllla  and 
Joeepb  Fahl  to  recover  the  purchase  money 
due  from  her  for  the  land  In  dispute  con- 
veyed by  Henry  Fatal  In  1874.  The  case  was 
tried  In  January,  1881,  and  aX  10:18  a.  m.  of 
January  flOtta  tbe  Jury  rendered  a  terdict  for 
tiie  plaintiff  for  ¥3,300.  About  a  quarter  of 
an  honr  prerlons  to  the  rerdlct,  Issac  Hofl- 
melster  recorded  a  deed  for  Oie  land,  exe- 
cuted,  acknowledged,  and  ddlvered  to  him  on 
that  day  by  Sybllla  Fahl  and  Joseph  FataL 
Tbe  eonaldemtlon  of  the  deed  was  one  dollar 
and  the  cancellation  ot  the  defectlToly  ac- 
knowledged mor^ge  of  January  13,  1882. 
SyblUa  Fatal  and  her  husband  and  Isaac  Hofl- 
melster  were  neighbors,  monbers  of  the  same 
church,  and  had  been  frliends  for  msaj  years. 
Immediately  after  tlie  sheriff's  sale  In  1879, 
and  at  all  times  thereafter,  Sybllla  Fahl  and 
taer  bushand  conceded  that  the  title  to  the 
premises  taad  passed  by  that  sale  to  Hoff- 
meister.  They  tbooght  Itaat,  as  the  money 
he  taad  paid  the  sheriff  had  been  applied  to 
the  ^yment  ot  Henry  Fatal's  Indebtedness, 
he  should  hare  and  had  a  legal  claim  to  the 
property.  The  acUon  brought  by  Henry 
Faiva  administrator  caused  them  some  anx- 
iety for  the  security  of  the  money  luUd  by 
Hoffmeister  to  the  sherUF,  and  tox  which  tb^ 
had  glTcn  talm  their  mortgage.  During  the 
trial  of  that  cause,  on  the  evening  prior  to 
the  rosidering  of  the  verdict,  Sybllls  Fahl 
consulted  conns^  in  regard  to  the  matter,  and 
was  advised  that,  owing  to  the  defective  ac- 
knowledgment of  the  mortgage,  its  validly 
might  be  successfully  challenged,  but  that  she 
and  hee  husband  could  secure  Hoffmeister  by 
the  execution  and  ddlvery  of  a  deed  to  him 
for  the  prranlses.  This  plan  was  adopted. 
Pursuant  to  the  Instructions  at  Judge  Koch, 
counsel  of  the  parties,  they  came  to  Pottsville 
on  tba  mwnlng  of  January  80,  1891,  and  met 
at  his  office.  He  exptaUned  the  matter  ful^ 
to  than.  The  deed  was  thai  pr^iared  and 
executed  there,  and  It  was  agreed  by  the  par- 
ties tiiat  iba  mwlgage  should  be  considered 
canceled.  At  the  suggestion  of  Judge  Koch, 
the  deed  was  t^en  Imm^iately  to  the  re- 
corder's office,  and  placed  on  record  before 
the  opening  of  tiie  court  and  rendition  of  ttae 
verdict  In  the  Fahl  casei  The  above  Is  a 
statement  of  the  mat»ial  facta^  and  tta^  are 
not  controverted  hy  any  evidence  In  the  case. 

The  view  that  we  take  of  the  case  renders 
it  unnecessary  to  consider  tbe  assignments  of 
error  seriatim.  Many,  If  not  all,  of  than 
should  be  sustained.  The  main  point,  how- 
ever. Involved  in  the  case,  the  solution  (tf 
wtaldh  will  aiMpoua  of  the  Issn^  Is  wtaetiiw 
there  was  sufficient  evidence  to  warrant  the 
jury  in  flndlnc  tliat  the  deed  to  Hoffmeister, 
ct  January  80,  1891,  was  executed  and  deliv- 
ered for  the  purpose  or  wltb  tbe  Intent  of 
defrauding  the  creditors  of  tbe  grantors,  Syb- 


llla Fatal  and  bar  husband.  The  right  at  a 
debtor  to  prefer  one  creditor  over  another  has 
long  been  settled  in  this  commonwealth.  This 
may  be  done  by  a  conveyance  of  i»oper1y,  1^ 
Judgment,  or  In  any  other  way  ezc^  by  an 
assignment  In  trust.  In  Govanhovan  t.  Hart, 
21  Pa.  St  4SS,  it  is  held  that  a  conveyance  of 
land  by  a  debtor  In  failing  drcumstanoes  to  a 
creditor  to  pay  an  existing  ddit  Is  not  fraudu- 
lent although  the  parties  contemplate  that 
tliereby  the  daims  of  other  creditors  win  be 
defeated.  In  that  case  C3ilef  Justice  BUuft 
says  (page  SOQH:  "The  Jodgft  said  m  his 
charge  that  little  zoom  Is  left  to  attribute 
fraudulent  motives  whoi  a  ddit  is  actually 
dne  from  tiie  vendor  nearly  equal  to  tiie  value 
of  tite  property.  He  should  have  said  there 
la  no  room  at  all."  In  the  late  case  of  Wer- 
ner V.  Zierfnss,  162  Pa.  St  800,  20  Aa  737. 
Mr.  Justice  MItdidl  reviews  very  fully  tbe 
sut^ect  of  conveyances  In  ftand  of  creators, 
and  states  dearly  the  principles  apifllcable  to 
such  cases.  It  Is  tboe  held,  u  a  result  of  our 
cases,  that  If  a  creditor  takes  a  Judgment,  or 
conveyance^  or  payment  in  any  form,  to  se- 
core  an  actual  debt,  tbe  tranractim  vrill  be 
valid  agalnstother  creditors,  altibongb  be  knew 
that  the  ^ect  would  be  to  pos^ne  the  oth- 
ers, that  the  debtor  bitended  it  to  have  that 
effect  and  although  he  tcxA  it  to  aid  that  tf- 
fect  as  well  as  to  protect  himself.  The  cri- 
terion Is  not  the  ^ect  but  the  fraudulent  In- 
tent In  this  case  Justice  Mltohdl  says  <page 
866,  162  Pa.  St,  page  738,  20  AtL):  "Where 
there  is  payment  of  an  actual  debt,  there  can 
be  no  question  of  fraud  in  fact  tor  the  Jury 
without  additional  evidoice  of  something 
whldi  may  be  oonddered,  either  in  Itself,  or 
bi  its  connection  with  tbe  drcnmstsnces,  a 
badge  of  frauds*  and  th«i  he  states  It  to  be 
a  general  role  'that  to  Impeach  the  paymrat 
nr  securing  of  an  actual  debt  tbere  should  be 
evidence  tending  to  show  elthw:  First  mane 
other  advantage  or  benefit  to  the  debtm'  be- 
yond tbe  discharge  of  his  obllgatim;  or,  mcr 
ondly,  some  other  benefit  to  the  creditor  be- 
yond oiere  payment  of  his  debt;  or.  lastiy, 
some  Injury  to  the  other  creditors  beyond  mere 
postponement  of  tiie  debt  preferred."  Apply* 
Ing  these  principles  to  the  case  to  hand,  we 
are  unable  to  see,  under  the  eridence,  that 
there  can  be  any  question  as  to  the  bona  fldes 
of  the  transfer  of  tbe  premises  by  Sybllla  Fshl 
and  her  husband  to  Hoffmeister  by  the  deed 
of  January  SO,  1891.  We  have  stated  atmve 
the  facts  dearly  dedudble  from  the  teatimiHiy, 
and  they  are  not  controv^ted  by  any  evidence 
or  inference  that  can  be  drawn  from  the  evi- 
dence. From  the  time  Hdfmelster  purchased 
the  property,  in  1870,  Sybllla  Fahl  and  hw 
hudnnd  totoided  that  he  should  have  It,  or 
should  be  repaid  tbe  which  he  paid  tiie 

sheriff,  and  wbidi  was  mpUed  to  tbe  ddrta 
of  Henry  FataL  This  was  cotalnly  equitable 
and  Just  They  became  HoffmeIster*s  ten- 
ants, and  rematoed  sndi  until  18S2,  when  be 
conveyed  tbe  premises  to  Sybllla  Fatal,  and 
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•be  and  lur  hnriMuid  executed  and  deUrered 
him  tbe  mortgage.  Tbey  regarded  the  mort- 
gage lodebtedneeB  a«  bona  flde,  and  bare  nev- 
er denied  or  repudiated  It  Ai  a  defense  to 
ttie  pordiase-money  part  of  tbe  mortgage,  ta 
the  absence  of  fraad,  the  mortgagors  could 
not  set  up  a  want  of  title.  Hersey  t.  Turbett, 
27 1^  St  41&  Nor  did  the  defective  acknowl- 
edgment of  the  mwtgage  destroy  the  Indebt* 
edness  which  It  represented.  Mrs.  Fahl  never 
desired  to  take  advantage  of  this  irregularity, 
or  deny  the  validity  of  the  debt  doe  HoflC- 
melBter,  and  we  are  nnable  to  see  why  she 
should  be  conqieUed  to  do  so.  She  created 
thla  Indebtedness  and  gave  the  obligation  to 
seenre  It  more  than  a  year  and  a  half  before 
the  death  of  Henry  Fahl,  and  more  than  nine 
years  prior  to  the  time  whoi  she  paid  It  by 
tbe  cwveyance  of  the  property  to  Hoflmelstw 
lttlH91. 

It  Is  dalmed  by  the  plaintiff  that  tbe  tes- 
timony of  Sybllla  E^Uil  and  her  hnaband 
shows  that  the  purpose  of  Ihe  deed  to  Hoff- 
meister  In  1891  was  to  prevoit  the  collection 
of  the  jn^ment  recovered  by  him  as  admin- 
totrator  of  Henry  Fabl,  deceased.  Some  of 
the  answers  of  these  witnesses  to  questions 
on  cross-examlnatiOTi  apparently  sustain  this 
contention.  Bnt  they  were  both  examined 
tiirongh  an  Interpreter,  and  the  replies  thus 
bnpnted  to  them  are  dearly  shown  by  their 
tnrtlmony  as  a  whole  to  have  been  glv^  un- 
der a  misapprehension  of  the  questlona 
Their  entire  testimony  so  conduslvely  shovrs 
that  the  sole  object  In  tbe  ezecatlon  and  de- 
livery oi  the  deed  was  to  seenre  their  indebt* 
edness  to  Hoffmelster  that  on  it  alone  the 
court  conld  not  sustain  a  verdict  finding  that 
they  had  a  ditterent  or  contrary  Intention, 
^e  evidence  as  to  the  value  of  the  property 
in  1881  did  not  show  that  It  was  much,  if  any, 
greater  than  the  mortgage  debt  The  differ- 
ence, if  any,  between  tbe  value  the  proih 
erty  and  the  debt  was.  therefore,  not  so  great 
as  to  Justify  its  submission  to  the  Jury  as 
evidence  of  fraud.  There  was  cmtalnly  no 
evidoice  that  Mrs.  Fahl  or  her  husband  did 
or  was  to  receive  for  the  conv^ance  of  tile 
land  anything  more  than  flie  payment  ot 
their  Indebtedness  to  Hoffmelster  and  the  can- 
cellation of  the  mortgage.  Nw  waa  there 
any  testimony  that  Hoffmelster  obtained  any- 
thing beyond  the  title  to  the  land  in  consid- 
eration of  the  satisfaction  of  the  mortgage 
debt,  or  that  tbe  othex  creditors  of  Sybilla 
Fahl  and  her  husband  would  be  Injured  be- 
yond tbe  postpononent  at  their  debts.  There 
was  no  evidMce  on  either  point  to  go  to  the 
Jury.  Where  fraud  !•  alleged^  great  latttoda 


of  proof  Is  allowed  and  ev»y  fact  or  circum- 
stance from  which  a  1^1  Inference  of  fraud 
may  be  drawn  Is  admissible.  Yerkes  v.  Wil- 
son, *81  Fa.  8t  9.  Yet  whUe  this  is  true, 
fraud  cannot  be  presumed,  but  must  be  clears 
ly  and  distinctly  proved  by  the  party  alleging 
it  And  "since  the  scintilla  doctrine  has  been 
exploded,  both  In  Bngland  and  in  this  coun- 
try, there  Is  a  preliminary  question  In  all 
cases  for  the  court,  not  whether  there  Is  lit- 
erally no  evidence,  Irat  whether  there  Is  any 
that  ought  reasonably  to  satisfy  the  Jury 
that  the  fact  sought  tot  be  founded  is  estab- 
lished. If  there  is  evidence,  from  which  the 
Jury  can,  properly  find  tbe  question  for  the 
party  on  whom  the  burden  of  proof  rests. 
It  should  be  submitted;  If,  not.  It  should  be 
withdrawn  from  the  Jury.' "  Per  Clark,  J., 
Id  Cover  v.  Manawny.  115  Pa.  St  846v  8  A^* 
397.  The  learned  Judge  of  tbe  court  below 
tried  the  case  on  the  theory  that  If  Urs. 
Fahl  and  her  husband  conveyed  the  premises 
to  Hoffmelster  with  Intent  to  defraud  their 
creditors,  the  deed  would  be  void,  regardless 
of  Hoffmelster's  Intentlona  This  vras  clear- 
ly erroneous  under  all  tbe  authorities.  The 
motive  of  the  creditor,  and  not  tbe  Intmt  of 
tbe  debtor,  determines  tbe  fraudulent  char- 
acter of  the  transaction.  Regarding,  then,  the 
mortgage  debt  as  an  edsting  Indebtedness, 
there  was  no  evidence  to  submit  to  the  Jury 
that  the  conveyance  to  Hoffmelster  was  with 
a  fraudulent  intent  oo  his  part  or  on  that  of 
the  grantora  He  was  trying  to  seenre  the 
payment  of  an  honest  debt  and  they  wwe 
assisting  him  In  that  object  That  it  was 
done  at  tbe  time  and  under  the  circumstances 
shown  by  the  testimony  does  not  militate 
against  tbe  honesty  or  purpose  of  the  act  It 
Is  not  denied  tiiat  reputable  counsel,  with  a 
full  knowledge  ot  all  tbe  facts,  advised  tbe 
parties  that  tbe  conveyance  to  Hoffmelster 
would  be  legitimate,  and  that  it  was  made 
under  his  supervision.  While  tbe  effect  of  tbe 
transaction  might  be  to  postpone,  and,  pos* 
slbly,  to  prevent  the  c<dlectIon  of  the  Judg- 
ment of  Henry  Fahl's  administrator,  yet  tbe 
evidence  falls  to  disclose  any  fraudulent  la- 
tent on  the  part  of  the  grantors  or  grantee, 
and  tbe  question  should  not  have  been  sub- 
mitted to  tbe  Jury. 

Entertaining  the  views  above  axfRessed,  we 
think  the  learned  Judge  should  have  afflrmed 
tbe  deTeudauts*  sixth  point  and  Instructed  the 
Jury  that,  under  all  the  evidence  in  the  cas^ 
the  verdict  should  be  for  Isaac  Hotbueister, 
one  of  the  defendant.  The  tenth  asrignmoit 
ot  oror  !■  mstalnad,  iDd  tte  Judgment  Is  vs- 
rened. 
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.  (US  Pa.  MB)    

BBTZ  T.  WINTBR  et  aL 
OBnpmiw  Oonrt  of  PennsrlTanla.  April  Ifl^ 

1900.) 

HASTKR  AND  SERVANT— INJURY  TO  8BRVANT— 
DANQDROUS  HACHINBR7— KNOWL- 
BDQS  OP  SERVANT. 

A  Berrtnt  17  yean  M,  who  had  operated 

m  machine  in  a  tannery  for  5  tooDtha,  was  in- 
jured while  attempting  to  remove  a-  piece  of 
flesh  from  the  machine  while  It  was  in  opera- 
tloa.  He  coald  have  stopped  the  machine  and 
ramored  it  without  danger.  He  was  a  qnaliSed 
man,  and  had  been  instructed  in  the  use  of  the 
machine,  and  hnew  the  daogers  of  operating  it 
He  had  not  complained  to  the  master  that  It 
was  daageroas,  and  there  was  no  evidence  to 
■bow  that  it  was  not  safe.  Held  not  sufiBcient 
to  support  an  action  against  tha  master  for 
sndi  injurr. 

AK>eal  from  omxt  of  ctnnmon  pleas.  Berk* 
connty. 

Action  1^  William  H.  Bets,  by  bis  next 
friend  and  mother,  Uary  A.  U  Snyder, 
against  Ferdinand  Winter  and  another. 
From  an  order  refusing  to  set  aside  a  nott- 
■nit,  plaintiff  appeals.  Affirmed. 

William  B.  Bechtel,  for  appellant.  Brmen- 
tnmt  ft  Rnbl  and  Cttos  G.  Deir,  for  appel- 
lees. 

UcCOLLtTM,  J.  The  plalntlfr  was  In  bla 
■erenteenth  year  at  the  time  of  the  occurrence 
In  which  he  lost  an  arm.  He  was  then,  and 
for  five  months  preTlons  thereto  had  been,  an 
onployfi  of  the  defendants  In  a  department 
of  their  tannery.   He  was  Instructed  by  his 

'  predecessor  In  the  work  to  which  he  was  as- 
signed. It  was  a  poBltl<»i  that  he  sought, 
and  for  which  be  waa  obviously  qnallfled. 
The  condition  of  the  machine  used  in  fluehlng 
bides  was  the  same  when  he  received  his  in- 
jury aa  when  bis  predecesscnr  operated  it  It 
was  a  reasonable  conclusion  from  the  testt- 
mony  in  the  case  that  the  plaintiff  and  his 

-  predecessor  were  alike  familiar  with  the  oper- 
ation of  the  machine,  and  aware  that  avoid- 
ance of  cdntaet  with  It  while  in  motion  was 
essential  to  their  safety,  bat  neither  of  them 
thought  or  suggested  to  the  defendants  that 
the  condition  of  the  hood  increased  the  dan- 
ger to  which  they  were  exposed.  It  was  the 
effort  of  the  plaintiff  to  disengage  a  piece  of 
flesh  fastened  between  the  rubber  roller  and 
the  Journal  at  the  right  of  the  machine  that 
resulted  in  the  Injury  of  which  he  complains. 
It  is  conceded  by  blm  that  the  Injury  coold 
have  been  readily  avoided  by  a  temporary 
Buflpenslon  of  the  operation  of  the  machine, 
and  that  the  brief  delay  of  the  suspension 
would  have  been  of  trifling  Importance.  That 
he  was  vigorous^  energetic,  and  devoted  to 
the  performance  of  the  work  In  which  he  was 
engaged  admits  of  no  doubt,  and  that  he  was 
acquainted  with  the  risks  incident  to  It  sufS- 
dently  appears  In  his  testimony.  It  was  also 
shown  by  hia  testimony  that  the  hood  pre- 
vented the  machine  from  throwing  pieces  of 
fleflh  in  the  faces  of  the  workmen  and  around 
flie'room,  sod  that  it  was  designed  for  that 


purpose.  He  frankly  acknowledged  ttiat  be 
knew  he  had  to  keep  bis  hands  away  from 
the  knives,  and  that  if  he  bad  done  so  there 
would  have  been  no  accident  It  follows,  as 
a  legitimate  conclnsltHi  from  the  facts  estab- 
lished by  the  testimony,  that  If  the  plaintiff 
bad  exercised  the  care  required  by  the  dr- 
cnmstances  there  would  have  been  no  occur- 
rence on  which  to  base  a  suit  for  the  Injury 
be  received.  It  was  undoubtedly  the  duty  of 
the  defendants  to  furnish  a  reasonably  safe 
machine  to  be  operated  by  their  employ^  In 
the  performance  of  the  work  to  which  they 
were  assigned,  and  there  Is  no  testimony  In 
the  case  which  authorizes  an  Inference  that 
they  failed  In  any  respect  to  dlscbarge  that 
duty.  The  age  and  Intelligence  of  the  plain- 
tiff excluded  a  presumption  ot  want  of  ca- 
pacity for  the  position  he  sought  and  obtain- 
ed, and  the  Information  he  received  from  his 
predecessor  repelled  Qie  suggestion  that  he 
was  without  Instruction  or  experience.  For 
the  reasons  above  stated,  we  conclude  that 
the  learned  coort  below  did  not  err  in  refos- 
Ing  to  set  aside  the  nonsuit.  Judgmait  af- 
firmed. 

(ISe  Pa.  TTS) 

MORRia  et  ox.  T.  0IT7  OF  PHILADEL- 
PHIA. 

(Supreme  Court  of  Pennsylvania.  April  16^ 
1900.) 

KUNICIFAL    CORPORATION!  —  DBFBUl'lVfl 

8TRBBT8— INJURIES— CITY'S  LlAuil^TY. 

Where  plaintiff  was  Injured  by  treading  oa 
a  brick  slightly  loosened  from  Its  place  In  a 
city  pavement,  which  caused  her  to  fall,  she 
was  not  entitled  to  zaooTor  tlwreffv  against  tha 

city. 

Appeal  from  court  of  common  pleas,  FbUa- 
delpbia  connty. 

Action  for  Injuries  by  Melville  Morris  and 
wife  against  the  city  of  Philadelphia.  From 
a  Judgment  In  favor  of  defendant,  plaintiff* 
appeal.  Affirmed. 

A.  8.  Astabrl^ie,  Jr.,  fbr  an»dlanta.  B. 
Spencer  Miller.  Asst  City  Sol.,  and  John  I* 
Klosey,  Olty  Bol.,  fin  appellee. 

PER  CTJBIAM.  The  plaintiff  Mrs.  Morris 
trod  upon  a  brick  In  a  slight  depression  In  the 
pavement,  and  it  turned  under  the  pressure  of 
her  foot  sufflcleutly  to  cause  her  to  fall,  l^ere 
was  no  evidence  to  show  that  the  brick  was 
out  of  its  position  then  or  at  any  time  before, 
but  It  had  become  slightly  loosened.— a  cir- 
cumstance which  may  easily  happen  at  any 
time  In  any  part  of  the  city.  To  hold  the  city 
liable  In  damages  for  every  trivial  accident  of 
this  kind  would  be  to  adopt  a  measure  of  lia- 
bility quite  unheard  of,  and  entirely  too  se- 
vere for  the  ordinary  administration  of  mu- 
nicipal affairs.  The  possibility  of  occasional 
injury  in  such  circumstances  is  one  of  the  In- 
conveniences of  residence  in  large  and  pf^o* 
louB  cities,  to  which  the  idtlseik  must  snlHnit 
Judgment  affirmed. 
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on  Pa.  SI) 

la  re  CHSaTEB  OOUNTT  JUDQE8. 
(Boprvme  Court  of  Pamvlraoia.  Oct  0,  X899.) 

KAKDAHUS  TO  JUDOaS—DISTRIBHTINO  A8BBTS 
IN  HANDS  OP  RECEIVER. 

Mandamus  will  not  Ue  to  judges  to  distrib- 
ate  a  fnod  in  the  hands  of  a  receiver,  on  the 
vroand  that  nnder  equity  rales  it  should  be  dis- 
tributed br  them,  sitting  aa  chanceUors,  Instead 
of  distribution  being  referred  to  a  master  and 
examiner  or  auditor. 

On  a  petition  oC  cndltor*  oiC  the  Clieater 
Oonnty  Guarantee,  Trust  &  Safe-Deposit  Com- 
pany, a  rule  was  granted  to  show  cause  why 
mandamus  should  not  issue  to  the  judxes  of 
the  court  of  common  pleas  ot  said  county,  sit- 
ting Ui  equity,  to  distribute  the  assets  at 
said  company  In  the  bands  ot  receivers,  with- 
out any  reference  to  a  master  or  an  auditor. 
Bule  discharged. 

To  said  rule  the  Judges  made  answer  as  fid- 
lows,  per  Hemphill,  P.  J.: 

"To  the  Honomble  the  Oilef  Justice  and 
Associate  Justices  of  the  Supreme  Court  of 
PennsylTania:  The  answer  of  the  judges  of 
the  court  of  common  pleas  of  Chester  county, 
by  Joseph  Hemphill,  president  judge  of  said 
court,  to  the  rule  granted  by  your  honors  on 
July  19,  18D9,  In  the  matter  of  the  distribution 
of  the  assets  of  the  Chester  County  Guarantee, 
Trust  &  Safe>Depo8lt  Oompany,  in  the  hands 
of  the  receivers  of  said  company,  Is  as  follows: 

"(1)  Hon.  WllUam  BuUer,  Jr.,  addlUonal 
law  judge  of  said  court,  was  of  counsel  with 
tbe  receivers  of  said  company  at  the  time  of 
his  election  to  ofBce.  and  has  taken  no  part  In 
any  of  tbe  proceedings  relative  to  said  receiver^ 
sblp  bi  the  court  of  common  pleas  of  Cbester 
county. 

"(2)  On  B^bruary  12,  1807,  upon  a  bill  In 
equity  filed  by  Ellas  Blair  and  others  against 
said  company  (being  No.  818  In  said  court), 
two  receivers  were  appointed  to  collect  and 
distribute  tbe  unets  ot  tbe  company,  who  In 
due  course  filed  a  first  account  exhibiting  a 
balance  of  $30,754.27  for  distribution.  ITpoD 
petition  of  a  creditor,  tbe  court  of  common 
pleas  of  CSiester  county  appointed  A.  M.  Hold- 
In;,  Esq.,  named  In  the  decree  of  appointment 
'master  and  examiner,'  to  distribute  said  bal- 
ance. IMstrlbutlon  was  made  by  blm,  and  to 
his  r^rts  exceptions  were  filed  by  the  ctun- 
plalnants.  among  others;  and  these  exceptions 
■wen  fnlly  beard  and  dismissed,  and  the  re- 
port of  the  master  and  examlnor  was  con- 
firmed, and  distribution  ordered  In  accordance 
wltb  bis  report 

**(8)  One  of  the  exceptions  filed  by  the  com- 
plainants^ and  wbifA  Is  tbe  cause  of  com- 
plaint bere.  averred  that  Oie  court  was  with- 
out autiiori^  to  refer  the  distribution  of 
tbe  fnnd  to  a  master  md  examiner  or  au- 
ditor, and  that  distribution  should  have  been 
made  by  Ibe  judges  sitting  as  chancellors, 
in  accordance  with  tbe  amended  equity  rules 
ot  your  honorable  court,  referred  to  In  tbe 
complainants'  petition.  It  la  respectfully 
suggested  that  the  duty  Imposed  upon  the 


court,  of  construing  said  equity  rules,  is  ju- 
dicial, and  Dot  ministerial,  in  character,  and  a 
writ  of  mandamus  will  not  lie,  though  the  con- 
clusion reached  with  respect  to  tbe  means  of 
distribution  be  wrong,  as  has  been  determined 
by  your  honorable  court  in  Newlln's  PeUticm, 
123  Pa.  SL  541, 16  Ati.  737,  and  Johnson's  Li- 
cense. 165  Pa.  St  ai5,  81  AtL  203.  An  appeal 
from  tbe  decision  of  the  court  dismissing 'the 
exceptions  of  the  complainants  as  to  the  meth- 
od of  distribution  will  accomplish  tbe  same 
end  as  Is  sought  by  the  writ  prayed  for.  Com. 
V.  Thomas,  103  Pa.  Bt  450,  30  Ati.  206. 

"(4)  The  creditors  of  the  Chester  County 
Guarantee,  Trust  &  Safe-Deposit  Company,  on 
certificates  of  depoidt,  numbered  1,213.  Their 
certificates  varied  in  amount  from  |S  up- 
ward, and  bear  Interest  from  dlGFerent  dates. 
The  total  claims  were  $630,024.01.  The  claim- 
ants were  scattered  through  several  states. 
The  testimony  taken  covered  939  typewritten 
pages,  280  pages  of  which  covered  proofs  of 
clalma  The  auditor's  hearings  were  held 
from  May  81  to  October  19, 1808,  and  proofs  of 
claims  were  made  almost  daily.  His  duties  re- 
quired the  calculation  of  interest  on  claims  cov- 
ering over  100  pages,  and  his  reported  schedule 
of  distribution  covers  60  pages.  Nine  separate 
and  distinct  r^nrts  were  prepared  by  him  on 
the  various  matters  arising  in  the  distribution. 
The  majority  of  the  members  of  the  bar  were 
Interested,  and  the  meetings  and  adjoun^ 
ments  were  concurred  In  by  tbem.  Counsel 
for  tbe  present  complainants  ai^wared. before 
the  auditor  on  behalf  of  his  clients  and  prov- 
ed bis  claims,  and  no  objection  to  the  course  of 
procedure  was  made  until  the  labors  ot  the 
auditor  bad  been  entirely  completed,  and  then 
by  the  exception  referred  to  In  paragraph  8 
hereof.  Becognhslng  the  great  labor.  Involved 
in  tbe  distrlbntiott,  counsel  present  before'  tiie 
auditor  at  bis  first  meeting  consented  to -the 
appointment  of  tbe  official  stenographer  to 
take  the  testimony. 

"(5)  Our  decision  that  distribution  bi  cases 
of  this  diaractw  Is  properly  made  with  the  aid 
of  a  master  or  auditor  Is  based  upon  our  inter- 
pretation of  tike  equity  rules  adopted  by  your 
honorable  court  These  rules  reqtUre  that 
'tile  hearing  of  cases  In  equity  shall  be  con- 
ducted before  the  judge  sitting  as  a  chSnoellcH- 
or  before  a  referee,  and  the  office  of  master 
in  ebanceiT  Is  hereby  discontinued,  except  In 
proceedings  where  decrees  or  Interlocutt^  or- 
ders are  to  be  encnted,  or  their  execution  su- 
pervised by  an  officer  of  the  court'  They  fur- 
ther require  that  tbe  Judge  shall  sit  continu- 
ously during  tbe  trial  of  causes  In  equity  In 
the  same  manner  as  during  the  trial  of  actions 
at  law.'  And  said  rules  would  seem  to  clearly 
Indicate  what  are  Ibe  cases  in  equity  that  ate 
to  be  thus  tried.  'All  defenses  in  equity  cases 
shall  be  made  by  answer  or  by  demurrer,' 
and,  *wben  a  ease  in  equity  is  at  Issiie  upm 
demurrer.  It  shall  be  ]^aced  on  tbe  argument 
list  Oaa  next  to  be  heard.  When  It  Is  at  Issue 
upon  answer  It  shall  be  placed  on  the  equity 
trial  Uflt*  And  It  Is  flBqresBly  dedaxed  at  tbe 
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coDdnakn  of  fh«  amendments  to  the  equity 
inlet  tbat  racb  amendments  sball  "be  amillca- 
ble  to  all  cases  In  equity  init  at  Issne  ^ther 
on  answer  or  demurrer'  on  and  after  the  first 
Monday  of  Harcli,  1894.  The  *cases  In  equity,* 
tbe!«fore,  wonUI  aeon  to  be  only  sodi  aa  are 
at  Issue  eltber  upon  demurrer  or  answer.  It 
Is  therefore  respectfully  submitted  that  the 
only  'case  in  equity*  refmed  to  In  the  com* 
plainants'  petition,  and  which  Is  within  the 
contemplation  of  the  equity  ndes,  Is  the  case 
of  Blalr  et  al.  agalnat  the  Chester  County 
Guarantee,  Trust  ft  Safe-Deposit  Company, 
wbldi  was  disposed  ol  upon  bill  and  answer; 
the  answer  admitting  InsolTency,  as  averred 
In  flie  bill,  and  the  court  appolntliig  receivers. 
It  la  further  respectfully  submitted  tbat  dls> 
tributlon  by  the  Judges,  sitting  as  chancellors^ 
of  fands  In  13ie  hands  of  zecelvras.  Is  not  a 
*case  In  equl^,'  within  the  meaning  of  the 
roles;  there  being  no  Issues  to  be  heard  or 
tried,  but  a  collateral  matter  arWng  out  of 
the  equity  case  already  disposed  of.  The  prac- 
tice of  making  such  distribution  with  the  aid 
of  an  auditor  has  been  recognized  by  your  hon- 
orable court  in  lane  r.  Hotd  Co.,  190  Pa.  St 
286.  42  Aa  007. 

''(S)  Iff  therefore^  In  tibus  acting,  we  exred, 
It  whs  not  due  to  any  bitentlonal  dlsreapect  to 
your  honorattle  court;  or  disregard  for  Its 
roles,  but  because  they  were  mistakenly  con- 
strued; and.  tiionld  your  honorable  court  give 
them  a  dlfTeroit  constructlrai,  your  respondent 
wUl  Cheerfully  abide  by  and  cany  out  any 
order  v  decree  that  you  may  see  fit  to  make 
hi  the  premises.  Tour  respondent  therefore 
ptaya  that  said  rule  may  be  dismissed,  with 
costs." 

J.  Carroll  Hayes  and  Wm.  H.  Hayes,  for 
petitioners.  R.  T.  Oornwell,  Wm.  8.  Wlndle, 
and  J.  Frank  B.  Hause,  for  respoident 

FBB  OUBIAIL   Rule  discharged. 


OK  Pa.  461) 
OORBIN  V.  cm  OF  PHILADBLFHIA. 
<|Boimme  Oonrt  of  Pennsylvania.  April  17, 

looa) 

HUmCIPAZt  CORPORATIONS  —  NBOLIOBNCE  — 
VTRBBrrS—SXCAVATIONB— OAS— DEATH 
— QUSSTI0N3  rOR  JURY. 

1.  In  an  action  agahust  a  dty  for  the  death 
of  pUJntllTs  son,  caused  by  sas  at  the  bottom 
of  a  trench  in  a  street,  while  attempting  to 
rescue  a  boy  who  had  been  overcome  by  the  gas 
after  having  gone  Into  the  treoch  for  m  ball 
which  had  been  accidentally  batted  into  It,  the 
evidence  showed  that  the  city  had  Aug  a  trench 
In  a  street  In  front  of  a  macb-aaed  playground 
in  a  popnlouB  portion  of  the  city,  in  an  attempt 
to  locate  an  old  sewer.  Several  days  before  the 
aeddeot  the  work  was  abandoned  on  account 
of  deadly  gas  that  had  accumulated  at  tiie  bot- 
tom, which  the  dty  knew,  bat  gave  no  warning 
to  toe  pnblic  of  the  danger  below,  and  took  no 
gtepa  to  prevent  unsuspecting  peraooB  from  de- 
scending into  the  hole  by  means  of  a  ladder 
which  had  been  left  therein  by  the  cl^'s  em< 
ployte.  BM,  that  the  qncotion  whether  de- 
fendant's negUgsBoe  eanaed  the  dsadi  was  tat 
the  jny. 


2.  Where  the  death  of  ptalntUTs  son 
eanaed  by  gas  at  the  bottom  of  a  trench  in  de* 
fendant'a  street,  while  attempting  to  rescue  an- 
other, who  had  been  ovMcome  by  the  n%  and 
there  was  evIdMice  that  the  other  revived  and 
came  up  unaided  from  the  bottom  of  the  trench, 
snd  that  those  who  went  down  after  the  de- 
ceased  came  np  uninjured,  the  question  wheth- 
er, the  deceased  was  guilty  of  contribntoiy  neg- 
ligence was  tor  the  jury. 

Green,  d  J.,  and  HltcheU  and  FeD.  JJ..  dis- 
•ntiag. 

Appeal  from  conrt  of  ^"""Hf"  pleas,  Fbjla- 

delpbia  county. 

Action  by  Ellen  G.  Onrbln,  surviving  parent 
of  William  S.  Corbin,  deceased,  against  the 
dty  of  Philadelphia.  From  a  judgment  for 
defendant  ^tered  on  a  directed  verdict;  plain- 
tUf  appeals.  Beversed. 

Rudoli^  M.  Schick,  for  appelant  B.  Spen- 
cer Miller,  Asst  City  BoL,  and  John  L.  Kin- 
sey.  City  SoL,  for  appellea. 

BROWN,  J.  The  son  of  plalntlfl  lost  his 
life  In  going  to  the  rescue  of  an  Imperiled 
fellow  being.  Re  bravely  descended  Into  dan- 
ger, and  found  awaiting  him  the  death  from 
whl(^  he  would  have  saved  another.  The  en- 
dangered boy  came  back  tiom  his  perU  and 
Uvcd.  And  we  must  now  determine  whether 
the  mother  of  the  deceased  can  be  pecuniarily 
compensated  for  the  loss  she  has  sustained,  or 
must  be  content  with  the  consolation  that  her 
son  died  a  heroic  death.  She  makes  a  dalm 
against  the  city  of  Philadelphia,  alleging  tbat 
Its  negligence  was  responsible  for  the  dam- 
ages she  has  suffered;  and,  unless  sufficient 
proof  to  sustain  her  allegation  was  submitted 
to  the  jury,  she  cannot  recover.  The  primary 
question  lnv(rived  is  the  alleged  negligence  of 
the  city;  for,  If  it  was  "guiltless  of  all  wrong," 
It  Is  not  liable  to  her,  and,  no  matter  how 
heroically  her  son  may  have  given  up  hts  own 
life  In  going  down  Into  danger  to  save  an- 
other, her  appeal  to  the  law  to  compel  the  ap- 
pellee to  compensate  her  Is  In  vain.  The 
learned  trial  Judge,  after  the  teetlmony  on 
each  side  had  been  submitted  to  the  jury,  di- 
rected a  verdict  for  the  defendant;  giving  no 
reasons  for  so  taking  the  case  from  their  con- 
sideration. His  judgment  may  have  been 
tbat  there  was  no  sufficient  evidence  to  estab- 
lish the  negligence  of  the  defendant,  or  he 
may  have  thought  that,  even  if  the  dty  was 
negligent,  the  rescuer's  conduct  was  such  as 
to  prevent  a  recovery.  To  properly  dispose  of 
this  appeal,  we  must  pass  upon  both  these 
qneBtions,  and  first  take  up  what  we  have 
said  Is  the  primary  one;  reviewing  the  evi- 
dence, in  the  light  of  which  most  be  found  the 
right  of  the  plaintiff,  or  the  Immunity  of  the 
defendant 

In  the  summer  of  1896  the  of  Phlladd- 
phla  had  dug  several  trenches  on  the  north 
ride  of  Clearfield  street,  west  of  Fifth  street. 
In  an  attempt  to  locate  an  old  sewer  that  had 
been  constructed  many  feet  below  the  snr* 
face  of  the  street.  After  having  excavated  to 
the  depth  of  28  feet,  according  to  the  testl- 
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mony  of  John  Abel,  called  ae  a  wltneu  hj 
the  city,  the  effort  to  find  the  sewer  was  aban- 
doned, because  the  gas  bad  become  so  strong 
at  that  depth  that  workmen  could  no  longer 
remain  at  the  bottom  of  the  trencher  The 
clear  preponderance  of  the  testimony  Is  that, 
for  several  days  before  Corbtn  went  down 
to  his  death  In  one  of  these  trenches,  work 
had  been  abandoned  by  the  city,  for  the  reason 
stated;  and  It  seems  to  be  equally  clear  that 
the  ordinary  safeguards  to  protect  the  passing 
public  from  falling  Into  these  holes  bad  not 
been  provided,  though  the  absence  of  such  pro- 
tection Is  not  material  In  determining  the  ques- 
tions that  confront  as.  The  plaintiff  makes 
no  claim  Uiat  she  lost  the  supporting  arm  of 
her  son  because  he  had  fallen  Into  a  hole  or 
ditch  n^llgently  left  nnguaided  by  the  city, 
with  no  notice  to  the  paasovby  that  a  pitfall 
was  before  him;  but  her  complaint  Is  that, 
though  these  trenches  were  open  and  notorious, 
avoidable  by  all  who  traveled  the  street,  no 
sign  had  been  made,  no  warning  given,  of  the 
death  which  the  city  knew  lorked  below,  and 
to  which  at  any  time  the  nnsuspectlng  might 
descend.  These  trenches  had  been  dug  In  a 
street  in  a  populous  portion  of  the  city.  A 
church  attended  by  six  or  seven  hundred  <^il- 
dren  was  within  a  hundred  feet  of  tbem,  and 
a  public-school  bouse  within  a  square.  At 
the  time  Ooililn  met  his  death  It  was  vacation, 
and  tiie  school  building  was  dosed;  but  the 
lot  on  the  north  side  of  CSearfleld  street,  im- 
mediately north  of  these  trenches,  extending  a 
whole  square,  from  Fifth  street  to  Sixth 
street,  was  open,  having  no  buildings  on  It. 
and  was  used  as  a  playground.  Boys  were 
constantly  playing  ball  upon  It,  and  on  Satur- 
days, after  the  factories  had  dosed,  hundreds 
o€  tired  men  and  boys  went  to  It  for  the  rec- 
reation found  In  their  Innocent  games.  Un- 
der these  admitted  conditions,  the  trraiches 
were  dug,  and  work  finally  suspended  upon 
than  on  account  of  the  deadly  gas  that  had 
accnmulated  at  the  bottom.  This  the  city 
kmw,  and,  apparently,  for  days;  but  It  gave 
no  notice  to  the  passer-by  of  the  danger  In 
these  holes,  and  the  hundreds  who  congregated 
on  the  adjoining  playground  had  no  warning 
that  it  might  mean  to  go  down  to  death,  to  go 
after  a  ball  which  In  their  sports  might  be  ac- 
cidentally batted  or  thrown  into  the  trenches. 
On  the  afternoon  of  Angnst  5,  ISOtt,  boys  were 
playing  ball  on  this  vacant  lot,  and  their  ball 
rolled  down  Into  one  of  these  trenches,  Oor- 
Un,  the  deceased,  who.  with  a  companion,  was 
near,  said,  "Let  us  get  the  ball  for  the  poor 
boys.**  and  walked  over  to  the  trench.  Before 
reaching  It,  however  a  boy  named  Walker 
had  gone  down  to  get  the  ball;  there  having 
beoD  erosspleces  of  wood  In  the  trench,  from 
side  to  tide,  making  practically  a  ladder  to 
the  bottom.  The  boy  Walker,  after  reaching 
the  bottom,  got  the  ball,  and  started  to  ascend; 
but  when  he  had  reached  the  first  crossplece, 
fell  back,  with  hia  face  to  the  ground.  Gor- 
bln  then  went  down  to  his  rescue,  but  was 
sveroome  Kj  tin  gM.  and  died.  Walker  re- 


vived, came  to  the  top  unassisted,  and  walked 
away. 

It  Is  Inedsted  that  the  city  of  Philadelphia 
was  not  bound  to  anticipate  the  descent  of 
any  one  into  this  danger,  and,  ther^ore.  not 
negligent  in  falling-  to  adopt  pn^r  means  for 
tbe  exclusion  of  all  persons  from  these  holes. 
We  cannot  sustain  this  view.  If  the  dty  was 
negligent  it  was  liable  for  the  consequences 
of  Its  neglect,  though  those  consequences  were' 
not,  and  could  not  by  any  ordinaiy  prudence 
have  been,  anticipated.  Oas  Ob.  t.  BoUnaon, 
90  Pa,  SL  1.  These  troichea  were  across  a 
public  street,  along  which  men  and  women 
dally  passed,  and  with  no  notice  or  warning 
of  the  deadly  danger  below;  and,  with  the 
easy  means  of  descmt,  can  it  be  seriously 
questioned  that  tbe  dty  ought  not  to  have 
antidpated  that  what  did  happen  might  hap- 
pen? Ought  it  not  reasonably  to  have  been 
antidpated  that  If  the  hat  of  a  pasaer-by 
i^ould  be  carried  by  tbe  wind  from  his  head 
to  the  bothHD  of  one  of  tiiese  holes,  he  would 
most  naturally  go  or  send  some  one  down  to 
recover  It?  The  veil  w  handkerchief  of  a 
passing  woman  might  be  blown  into  the 
trench,  and  he  who  would  not  antidpate  her 
clamor  that  some  one  go  down  and  get  it 
for  her,  and  that  chivalrous  response  would 
be  Instantly  made,  knows  Ilttie  of  human  na- 
ture. Under  the  drcnmstancesk  the  cUty  ought 
to  have  anticipated  descents  into  these  bolee;^ 
but  we  need  not  conjecture  what  its  antid- 
pations  ought  to  have  been,  for,  before  Wal- 
ker went  down  to  get  the  ball,  othws  bad  been 
down.  Btromen  testifies  that  be  went  down 
to  get  a  ball  on  the  Tuesday  before  Oorbin's 
death,  and  Roth  states  that  be  bad  seen  a 
boy  go  down  tot  a  ball,  "to  tbe  last  round, 
and  get  the  ball.'*  Stromen  says  he  did  not 
stay  long.  <m  account  of  the  gas:  that  a  fun- 
ny feeling  came  ovw  him,  and  he  had  a 
"hard  time"  getting  up.  Bmll  Hagan  says 
he  saw  a  Ix^  go  down  before  August  Gth. 
Why  should  Stromen  and  these  boys  not  have 
gone  down  for  the  ball?  The  amusement  and 
recreation  of  playing  ball  were  lawfnl,  and 
the  probabilities  that  the  ball  might  be  knock- 
ed or  thrown  into  tbe  trench  were  great;  but 
the  dty  had  given  no  warning  of  the  dangu*, 
and  perhaps  death,  which,  according  to  the 
testimony  submitted,  it  must  have  known 
were  at  the  bottom  of  the  hole.  If  It  Is  tme, 
as  has  often  been  said,  that  drcnmstaneea 
b^t  duties,  the  dn^  of  tbe  dty,  after  die- 
covering  the  dangerous  gas  In  the  trenches, 
and  its  effect  uptm  the  workmen,  was,  dear- 
I7.  to  give  notice  and  warning  of  It  to  the 
public,  and  to  promptly  take  stegw  to  prevent 
a  descent  into  It,  not  unlikely  to  occur  at 
any  time,  from  causes  already  suggested,  and 
others  that  might  be  mentioned. 

In  Hydraulte  Works  Ca  v.  Orr,  83  Pa.  St 
882,  there  was  a  platform  In  a  private  alley 
communicating  with  a  public  street  This 
pUitform  waa  raised  and  lowered  for  the  con- 
TfflleDce  of  tbe  company  in  receivlnf  and 
.Alpplnf  goodie  and,  whoi  not  la  ua^  was 
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kept  hi  place  hy  Indlnlne  against  tbe  wall, 
wIQioiit  any  fastening.  At  tbe  entrance  to 
the  all^  were  gatei^  which  were  opened  and 
shut,  as  neces8it7  required,  and  npon  them 
wai  posted:  "Private.  No  Admittance;"  and 
yet,  a  child  having  strayed  into  this  private 
alley,  and  having  been  caught  under  the  plat- 
form, which  tilted  over  on  It,  In  an  action 
brought  by  the  parents  to  recover  damages 
for  Its  death  It  was  held  that  the  negligence 
of  the  company  was  properly  submitted  to 
the  jnry.  It  was  there  said  by  Chief  Justice 
Agnew:  "But  It  has  been  otten -aalA  duties 
arise  out  of  circumstances.  Hence,  where 
the  owner  has  reason  to  apprehend  danger, 
owing  to  the  peculiar  situation  of  his  proper- 
ty and  its  openness  to  accident,  tbe  rule  will 
vary.  The  question  then  becomes  one  for 
a  Jmry,  to  be  determined  upon  all  Its  facts  of 
the  probability  of  danger,  and  the  grossness 
of  the  act  of  imputed  negligence.  Such  was 
the  nature  of  this  case.  This  building  was  a 
factory  In  which  several  kinds  of  business 
were  carried  on  In  different  stories,  requir- 
ing tbe  use  of  a  hoisting  apparatus  above, 
and  an  Inclined  plane  below,  for  the  ea^  car- 
riage of  heavy  articles,  machinery,  etc.,  into 
and  out  of  the  factory.  These  appliances 
were  approached  by  means  of  &  private  open- 
ing or  cartway  shut  In  by  a  gate,  which  their 
use  required  to  be  often  opened  for  tbe  in- 
gress of  wagons  and  hands  engaged  In  tbe 
business.  The  gate  and  passageway  opened 
out  npon  a  public  and  much-frequented  street, 
where  persoos  were  passing  and  children 
playing.  Unlike  an  CH^lnary  private  alley, 
this  passage  was  often  open,  and  therefore 
liable  to  the  Incursloog  of  chUdrm,  and  even 
grown  persons,  from  thoughtlessnesB,  acci- 
dent, or  curiosity.  Now,  the  inclined  way 
which  did  the  injury  was  a  dangerous  trai>. 
It  was  a  heavy  platform,  weighing  eight  or 
nine  hundred  pounds,  attached  by  hinges 
within  eighteen  or  twenty  Inches  of  the  wall, 
and  when  lowered  it  fell  across  the  cartway. 
When  not  lowered,  It  stood  upright  against 
the  wall,  leaning  bo  Uttle  beyond  the  center 
of  gravity  that  a  Jar  or  a  slight  pull  would 
cause  it  to  fall  forward.  Its  fall  In  this  In- 
Btar.ce  caught  four  children  beneatb  it  One 
had  his  back  broken,  another  his  hands  mash- 
ed, and  two  escaped  under  the  cavity.  It  was 
held  up  by  no  book  or  other  fastening,  but 
merely  rested  by  its  own  riight  weight  be- 
yond the  equipoise,— ready,  Uierefore,  to  catch 
children,  like  mice  beneath  a  deadfall  When 
wagons  passed,  It  was  often  hdd  up  by  hand, 
and  a  witness  saw  it  fall  against  the  wheels. 
Now,  can  It  be  righteously  said  that  the  own- 
er  9t  such  a  dangerous  trap,  held  by  no 
testNiIng,  so  liable  to  drop,  so  near  a  publle 
thoroughfare,  so  often  open  and  exposed  to 
the  entries  of  persons  on  business,  by  acd- 
dent,  or  from  curiosity,  owes  no  duty  to  those 
who  will  be  probably  there?  The  common 
reeling  of  mankind,  as  well  as  the  maxim, 
'Sic  ntere  too  nt  alienum  non  bedas,*  must 
ssy  thli  oumot  1m  tniei  Oat  this  spot  Is  not 


so  private  and  secluded  as  that  a  man  may 
keep  dangerous  pits  or  deadfalls  there  with- 
out a  breach  of  duty  to  society.  On  the  con- 
trary, tbe  mind,  impelled  by  the  instincts  of 
the  heart,  sees  at  once  that  In  such  a  place, 
and  under  these  drcumstances,  he  bad  good 
reason  to  expect,  one  day  or  other,  some  «te 
(probably  a  thoughtless  boy  In  the  buoyancy 
of  play)  would  be  led  there,  and  Injury  would 
follow,— espedally,  too,  when  prompted  by 
knowledge  that  a  fastening  was  needed."  In 
Schilling  V.  Abemethy,  112  Pa.  St  437,  3  Afl. 
792,  foUowlng  the  case  Just  dted.  It  Is  said 
that  circumstances  may  beget  duties  which 
under  ordinary  circumstances  cannot  be  Im- 
plied, and  when  such  circumstances  are  shown 
to  exist  the  question  arising  therefrom  is  not 
for  the  court,  but  f<w  the  Jury. 

Abel,  the  city's  Inspector  of  the  sewer,  and 
called  as  its  witness,  testifies  that  work  had 
been  abandoned  on  account  of  the  gas;  and 
if  it  be  true,  as  testified  by  several  witnesses 
called  by  plaintiff,  ttiat  no  workmen  had  been 
about  tbe  trenches  for  several  days  before  Oor- 
bln's  death,  how  can  It  be  righteously  said 
that  the  city  was  not  derelict  In  Its  duty?  On 
the  other  hand,  he  states  that  workmen  were 
on  tbe  premises  until  12  o'clock  of  that  day; 
and  another  witness,  called  by  the  plaintiff, 
testlflea  that  Immediately  after  the  death  a 
watchman  was  placed  at  the  trenches,  which 
were  filled  up  tbe  next  day.  At}el,  evidently 
having  f^t  that  some  precaution  ought  to  be 
taken  by  the  city  to  guard  against  this  dan- 
ger, said  that  when  be  left  the  work,  at  2 
o'dock,  about  two  hours  before  the  death  of 
Corbln,  he  ordered  Jim  January  to  remain  at 
the  trenches  until  6  o'clock,  and  then  light  a 
lamp.  These  directions  were  disregarded,  for 
no  watchman  was  on  the  premises  at  tbe  time 
of  the  accident  Under  the  facts  developed  on 
this  trial,  the  Jury  should  have  passed  upon 
the  question  of  tbe  city's  negligence;  and,  if 
the  learned  trial  Judge  was  of  the  opinion  that 
sufficient  had  not  beoA  Bubmltted  to  sustain 
plaintlfTs  aUegation  that  It  was  culpable^  be 
was  in  error. 

Assuming  the  dty  to  have  been  gull^  of 
negligence,  was  the  conduct  of  Corbln  sndi. 
In  going  to  the  nscue  of  Walker,  as  to  pre- 
vent a  recovery  by  the  plabitlffT  In  otb^ 
words,  ts  she  debarred  from  recovery  because 
her  son  was  guilty  of  contributory  negligence 
in  voluntarily  Incurring  peril  In  an  effort  to 
save  the  life  of  Walker,  wfaldi  had  beoi 
dangered  by  the  negligence  of  the  d^?  This 
Is  an  Interesting  and  most  important  question, 
but  free  from  difficulty,  In  the  light  of  rea- 
son and  the  thoughtful  consideration  tt  has 
received  from  many  high  tribunals.  A  rea- 
cner^ne  who,  from  the  most  unselfish  mo- 
tives, prompted  by  the  noblest  impulses  that 
can  Imjwl  man  to  deeds  of  heroism,  faces 
deadly  peril— ought  not  to  hear  from  the  law 
words  of  condemnation  of  his  bravery,  be- 
cause he  rushed  Into  dangw,  to  snatch  from  tt 
tbe  life  of  a  fellow  creatnce  Imperiled  by  tbe 
net^lgoioe  of  anotiuri  but  he  sbnild  ntlier 
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tttten  to  words  of  approral,  nnton  tegntfallar 
withheld  on  account  of  the  unmistakable  erl- 
dence  of  his  rashoess  and  Impnidence.  Tills, 
conscience  and  reason  approve^  and  tba  beat 
Judgment  of  thoi^tTul  and  Intelligent  Jndgea 
baa  declared  It  to  be  the  law  of  tbe  land.  Re- 
lying, aa  we  >af^  can,  upon  tiie  oniBlderate 
Jndgmoit  of  other  ooqrts  on  tUs  Important 
qaestion  raised  before  them,  we  cannot  better 
dispose  of  It  than  by  calling  attention  to  what 
they  have  said;  adding  in  every  case  onr  ap- 
I^val  of  what  was  declared  to  be  ttte  reason 
of  Oie  law  as  announced. 

We  flrst  caU  attention  to  Eckert  t.  BaU- 
road  Go.,  48  N.  T.  SOS,— fairly  regarded  as 
tbe  leading  case  upon  the  anbiect,— and  ex.- 
teoA  onr  Indorsnnent  to  it,  aa  well  as  to  the 
authorities  snbeeqnently  dted.  We  qnote  at 
lengtb  from  this  case,  aa  foHows:  "Tbe  Im- 
portant qneetion  In  tbls  case  arises  upon  the 
^ception  taken  by  tbe  defendant's  counsel 
to  the  denial  of  his  motion  for  a  nonsuit 
made  upon  tiie  grotmd  that  the  negligence  of 
the  plaintiff's  Inteetate  contributed  to  the 
tnjnry  that  caused  his  death.  Tbe  evidence 
showed  that  tbe  train  waa  approaching  In 
plain  view  of  tbe  deceased;  and  had  he,  for 
bis  own  purposes,  attempted  to  cross  the 
track,  or,  with  a  view  to  save  inoperty,  pla* 
ced  himself  vcdnntarlly  In  a  position  where 
he  might  hare  recced  an  Injury  from  a 
conislon  with  the  train,  his  conduct  would 
bave  been  grossly  negU^t,  and  no  recovery 
could  have  been  had  for  aucta  injury.  But 
the  evidence  further  showed  that  ttiera  waa 
a  small  child  upon  the  track,  who,  it  not 
TMcued,  muat  have  been  Inevitably  crushed 
by  ttie  rapidly  approaching  train.  Tbla  the 
deceased  aaw,  and  he  owed  a  duty  of  Im- 
portant oblU^ation  to  tbla  child,  to  rescue  It 
from  its  extreme  porll.  If  be  could  do  so 
without  Incurring  great  danger  to  himself. 
Negligence  Implies  some  act  of  commission 
or  omlssltm,  wrongful  In  itself.  Under  the 
clrcmnstancea  in  which  the  deceased  wa« 
placed,  it  was  not  wnmgfnl  in  him  to  make 
every  effort  In  his  power  to  rescue  tbe  child, 
compatible  with  a  reasonable  regard  for  hla 
own  safety.  It  was  bis  duty  to  exercise  his 
Judgment  as  to  whether  be  could  probably 
save  the  child  without  aerlons  Injury  to  him- 
self. If,  from  the  appearances,  be  believed 
that  he  could,  It  was  not  negligence  to  make 
an  attempt  so  to  do,  although  believing  that 
possibly  he  might  fall,  and  receive  an  In- 
jury himself.  He  had  no  time  for  dellbera* 
tlon.  He  must  act  Instantly,  if  at  all,  aa  a 
moment's  delay  would  have  been  fatal  to  the 
child.  The  law  has  so  high  a  regard  ifor  hu- 
man life,  that  it  will  not  Impute  negligence 
to  an  ^ort  to  preserve  It,  unless  made  un- 
der sucb  circumstances  aa  to  constitute  raab- 
neas  In  the  Judgment  of  prudent  persons. 
For  a  person  engaged  In  bis  ordinary  affairs, 
or  lo  the  mere  protection  of  proiwrty,  know- 
ipgly  and  voluntarily  to  place  hlmstif  In  a 
XXMltion  wha«  be  Is  liable  to  receive  a 
rlons  Injury,  Is  n^Ugukc^  which  wlU  pr»>  I 


dude  a  recovery  fw  an  Injury  so  recelTad; 

but,  when  ibn  exposure  is  for  tiia  purpose  of 
paving  life,  It  is  not  wrongful,  and  therefore 
not  negligent,  nnlesa  such  as  to  be  regarded 
either  rash  or  reckless.  The  Jury  were  war- 
ranted In  finding  the  deceased  tree  from 
negUgoice  under  tbe  rule  as  above  stated. 
The  piotlon  for  a  nonsuit  ms  thereA»e  prop- 
erly denied.  That  tbe  Jury  were  warranted 
in  finding  the  defendant  guilty  of  n^^ence 
In  running  tke  train  in  the  mannw  it  was 
running,  reanlres  no  dlacnsslon.**  Apiniov- 
ing  this  case,  the  aame  court,  In  Spooner  v. 
BaUraad  Co.,  IIS  N.  Y.  22,  21  N.  a  086,  held 
that.  If  the  plaintiff  stepped  upon  the  tra<^ 
of  tbe  railroad  company  in  tbe  humane  ef- 
fort to  save  younger  children  from  dangOT, 
she  waa  not  a  trespasser;  and  tbe  verdict  in 
her  favor  for  tbe  injury  she  suffered  bi  try- 
ing to  save  Ibe  little  chlldron  was  sustained. 
In  Glbney  v.  State,  187  N.  T.  1,  88  N.  B.  142, 
plaintiff,  wltb  h«r  husband  and  Infant  son. 
was  crossing  a  bridge  over  the  Brie  Oanal. 
Tbe  son  fell  Into  the  canal  through  an  4^en- 
Ing  In  the  railing  of  the  bridge,  which  had 
been  left  unguarded.  Tbe  father  plunged  in- 
to tbe  canal  to  rescue  bim,  and  both  were 
drowned.  Plaintiff  recovered  for  the  dam- 
age she  had  sustained,  and,  In  affirming  tbe 
judgment  of  the  lower  court  It  was  held 
that  while  tbe  immediate  cause  of  the  petll 
to  which  the  father  naturally  and  Instinctive- 
ly exposed  himself  was  tile  peril  of  the  cbUd, 
the  cause  of  the  peril  in  both  cues  might  be 
attributed  to  the  culpable  negligence  of  tiie 
state  in  leaving  the  bridge  In  a  dangeroua 
condition.  In  Ibis  caae  Bckert  r.  Rallnwd 
Go.  was  again  approved.  It  waa  hdd  in  Pey- 
ton V.  Bailway  Co.,  41  La.  Ann.  SSI,  6  South. 
680^  that  tbe  law  bas  so  great  a  regard  for 
human  life  tiiat  It  will  not  impute  negligence 
to  an  effort  to  preserve  It  If  the  effort  Is 
made  with  -a  reasonable  regard  for  tbe  res- 
cuer's own  safMy,  and,  where  negligence  on 
the  part  of  the  d^endant  is  diown,  tbe  neg*' 
Irenes  of  the  person  in  danger  cannot  be  Im- 
puted to  tbe  rescuer.  In  the  case  before  us, 
under  die  clearly-estebllsbed  facts,  no  negli- 
gence can  be  Imputed  to'  Walker.  Itae  ques-_ 
tton  of  tbe  contributory  negligence  of  a  res-' 
cuer  is  considered  in  LInneban  v.  Sampson, 
126  Ifass.  506,  where  It  was  contended  on  be- 
half of  Ibe  defradant  that  tiie  calls  of  bn- 
manlty  did  not  excuse  him.  It  waa  hdd, 
however,  that  the  queation  wbetiier  tbe 
plalntifl:*B  conduct  <m  tbe  occasion  of  tiie  In- 
Jury  was  wanting  In  reasonable  prudence 
and  caution,  in  view  of  all  the  circumstances, 
was  properUT  submitted  to  the  jury  as  a  ques- 
tion pecullujy  for  them  to  decide.  "Tbey 
were  to  consider  an  the  circumstances,  and, 
among  other  iblngs,  ibat  tiie  life  irf  a  fdlow 
creature  was  In  extreme  danger;  but  they 
muat  have  underetood  that  r«isonable  pru- 
dence and  caution  were  tiemoDto  in  Ibe  case 
which  pbUntlff  must  ^ve^  •  •  •  ^« 
emergency  was  soddm,  allowing  but  little 
time  for  deUbmration.  Borne  allowance  might 
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well  be  made  for  tbe  confusion  of  tbe  mo- 
ment. •  •  •  The  law  does  not  require 
cowardice  or  absolute  inaction  In  such  a 
state  of  things.  Neither  does  It  rcQulre,  In 
such  an  emergeDcy,  that  the  plalntUE  should 
bare  acted  'wltb  entire  self-possession,  or 
that  he  should  bare  taken  tbe  wisest  and 
most  prudent  course,  with  a  view  to  his  own 
self-preserraUon,  that  could  have  been  tak- 
en. He  certainly  may  take  some  risk  upon 
himself,  short  of  mere  rashness  and  reck- 
lessness." In  Donahoe  t.  Railway  Co.,  83 
Mo.  660.  It  was  ruled  that  the  negligence  of 
tbe  company  as  to  tbe  person  In  danger  was 
to  be  imputed  to  the  company,  with  respect 
to  him  who  attempted  the  rescue.  It  Is  not 
negligence,  per  se,  for  one  to  voluntarily 
risk  his  own  safety  or  life  In  attempting  to 
rescue  another  from  Impending  danger.  The 
question  whether  one  so  acting  should  be 
charged  with  contributory  negligence,  in  an 
action  brought  by  him  to  recover  damages 
for  injuries  received  In  attempting  the  res- 
cue, is  one  of  mixed  law  and  fact,  and  should 
be  submitted  to  the  Jury,  upon  the  evidence, 
with  proper  Instructions  from  the  court. 
While  one  who  rashly  and  unnecessarily  ex- 
poses himself  to  danger  cannot  recover  dam- 
ages for  Injuries  thus  brought  on  himself, 
yet,  where  another  is  In  great  and  imminent 
danger,  he  who  attempts  a  rescue  may  be 
warranted  by  surrounding  circumstances  In 
ezi>osIng  his  limbs  or  life  to  a  very  high  de- 
gree of  danger.  In  audi  case  he  should  not 
be  charged  with  the  consequences  of  errors 
of  Judgment  resulting  from  the  excitement 
and  confusion  of  the  moment;  and  if  be  did 
not  act  rashly,  and  unnecessarily  expose  him- 
self to  danger,  and  is  Injured,  the  Injury 
should  be  attributed  to  the  party  that  negli- 
gently or  wrongfully  exposed  to  danger  the 
person  who  required  assistance.  Pennsyl- 
vania Co.  T.  Langendorf,  48  Ohio  St.  316,  28 
N.  172, 13  B.  A.  190.  The  late  and  well- 
considered  case  of  Steel  Co.  v.  Mamey,  88 
Md.  482,  42  Aa  00,  42  L.  R.  A.  812,  sustains 
the  views  expressed  In  the  foregoing  authori- 
tlea;  and  by  their  "aid"  It  was  again  ruled 
that  one  who  voluntarily  Incurs  peril,  caus- 
ed by  the  negligence  of  another.  In  order  to 
save  the  life  of  one  Imperiled  by  tbe  same 
negligence.  Is  not  debarred  from  recovery 
upon  the  ground  of  his  own  contributory  neg- 
ligence. Recognizing  the  manifest  correct- 
ness of  the  views  expressed  In  the  foregoing 
and  other  cases,  the  best  text  vnrlters  have 
properly  adopted  them  as  the  law  for  guid- 
ance of  courts  and  Juries.  When  one  risks 
his  life,  or  places  himself  In  a  position  of 
great  danger,  in  an  effort  to  save  the  life  of 
another,  or  to  protect  another  who  Is  ex- 
posed to  a  snddoi  peril  or  in  danger  of  great 
bodily  harm,  such  exposure  and  risk  for  such 
a  purpose  are  not  negligent  The  law  has 
so  high  a  regard  for  human  life  that  It  will 
not  Impute  negligence  to  an  .effort  to  pre- 
serve Itf  nnleM  made  under  sucb  drcomatan- 
c^a  M  to  eonatltiite  rashneai,  In  tbe  jndff' 


ment  of  prudent  persona.  Beach,  Contrib. 
Neg.  i  IS,  One  who  Imperils  his  own  life 
for  the  sake  of  rescuing  another  from  im- 
minent danger  Is  not  chargeable,  as  a  mat- 
ter of  law,  with  contributory  negligence; 
and,  if  the  life  of  tbe  rescued  person  was  en- 
dangered by  tbe  defendant's  negligence^  the 
rescuer  may  recover  for  tbe  injuries  which 
he  suffered  from  the  defendant  Id  conse- 
quence ot  his  Intervention.  Shear.  &  B.  Nes. 
i  85. 

In  view  of  what  we  have  eald,  and  in  tbe 
light  of  the  authorities  approvingly  cited,  this 
ease  was  Improperly  disposed  of  by  the  court 
below,  and  must  be  sent  back  for  anoth^  trial, 
that  a  Jury  may  pass  upon  the  question  of  tbe 
city's  negligence,  and  determine  whether  Dor- 
bin,  under  the  circumstances,  acted  with  a  due 
regard  for  his  own  safety,  or  so  ra^ly  and 
Imprudently  that  his  surviving  mother  cannot 
recover  for  the  loss  she  has  suffered.  In  pass- 
ing upon  this  latter  question.  It  will  be  re- 
membered, on  tbe  one  hand,  that,  looking 
down  and  seeing  the  prostrate  and  motionless 
form  of  Walker,  he  may  have  been  sufflclenUy 
wam^  not  to  descend  Into  the  danger,  and 
bis  conduct  may  have  been  so  rash  aild  im- 
prudent that,  in  the  Judgment  of  a  Jury,  there 
ought  not  to  be  a  recovery.  On  the  other. 
It  will  not  be  forgotten  that  he  had  no  time 
for  delitKratlon,  and  was  bound  to  act.  If  at 
all.  Instantly,  as  a  moment's  delay  might 
have  made  his  going  down  too  late^  And  it 
will  be  still  further  remembered  that,  shortly 
before  the  day  of  bis  death,  others  had  gone 
down  into  the  trenches  and  returned  unharm- 
ed; that  the  very  boy  whom  he  would  have 
saved  came  back  unaided  from  the  bottom 
of  the  hole;  and  that  those  who  went  down 
for  him  came  up  uninjured.  What  the  verdict 
of  the  Jury  should  be,  it  Is  not  for  us  to  say, 
and  we  do  not  pretend  to  Intimate.  Our  duty 
la  simply  to  direct  that,  intelligently  instmet- 
ed,  they  pass  upon  the  questions  involved. 
Theirs  will  bo  to  r«ider  a  Just  finding. 

It  is  finally  contended  on  behalf  of  the  dty 
that  it  is  not  liable,  because  the  alleged  negli- 
gence was  that  of  an  independent  contractor. 
As  to  this  defense,  it  need  only  be  said  that, 
under  the  evidence  <rfEered  by  the  city  Itselt 
it  Is  without  merit  For  the  reasons  girai, 
the  Judgment  is  rerened.  ud  a  raolie  tactim 
de  novo  awarded. 

MITOHBLU  J.  (dissenting.  I  cannot  see 
that  the  city  was  guilty  of  any  negligence 
that  contributed  to  the  accident  It  had  ob- 
stmctlons  around  the  ditch  sufficient  to  indi- 
cate that  the  place  was  dangerous.  If  one  bad 
fallen  In  at  night,  the  obstmctiona  might  be 
held  insufficient;  and  It  may  even  be  admitted, 
so  far  as  this  case  la  concerned,  that  if  one 
going  down  In  daytime,  wltb  only  the  apparent 
risk  of  the  descent  before  bim,  bad  ignorantly 
encountered  the  gas,  be  might  have  had  an  ac- 
tion for  negligence  In  falling  to  warn  him  qf 
the  concealed  dangw.  But  any  mdi  negjl- 
gqice  ia  whtrtly  Intetermt  to  ttUi  am.  Got^ 
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bin  saw  the  danger  from  the  condition  of  the 
boy  Walker,  went  into  It  knowingly,  and 
woold  not  hare  been  deterred  by  a  warning 
placard,  bowerer  aqpeclflc.  There  la,  therefore. 
In  my  view,  only  one  qaestion  In  the  case, 
and  that  te  whether  the  clrcnmstances  exoner- 
ated Oorbin  from  the  ordinary  l^al  conse- 
quences of  bis  act  I  cannot  aee  how  the  good- 
ness or  humanity  of  his'  motives  can  eitber  ex- 
empt hUn,  or  transfer  the  risk  he  ran  to  the 
dty.  It  Is  a  clear  case  for  the  application  of 
the  principle,  "Volenti  non  fit  Injuria."  If  a 
known  danger  fa  encountered  In  the  perform- 
ance of  a  qpedflc  duty,  as  In  the  case  ot 
risks  taken  by  a  fireman  or  a  policeman,  a 
different  question  Is  presented;  hut  there  was 
nothing  of  this  kind  here,  for  CSorbln  was  a 
pure  ToIunte«.  I  have  read  the  opinions  cited 
by  my  Brother  BIIOWN  with  close  attenticm, 
to  discoTer  from  them  some  recogniaed  prin- 
ciple of  law  to  sustain  the  results  arrived  at. 
But  I  find  nothing  beyond  an  emotional  basis 
of  admiration  for  heroism,  very  creditable  to 
human  nature,  but  having  no  proper  place  In 
the  administration  of  Justice.  I  would  there- 
fore affirm  this  Judgment,  both  on  the  absence 
of  any  negligence  by  the  dty  which  contrib- 
uted to  the  acddent,  and  on  the  TOluntair 
character  of  Oorbln's  asBumptton,  of  a  known 
risk. 

OBBIEN,  a  J.,  and  FBLI^  Join  In  thla 
dlamt 


OK  Pa.  tit) 

BUCK  T.  BUCK  et  aL 

(Snpreme  Court  of  Pennsylranla.  April  Ifl; 
1900.) 

■QUITT-^ARTNKRSHIF  ACCOUNTINa— BILL  OF 
RXVIBW— LAGHSa. 

Where  plaintiff  took  no  appeal  from  a  do* 
eice  dismlsmng  a  bill  for  a  partoership  settle 
meat,  a  petition  by  his  executor,  more  than  aer- 
en  years  thereafter,  for  leave  to  file  "k  bill  of 
review,  on  the  groand  that  plalntlfTi  wife,  who 
had  been  rejected  as  a  witness  in  the  original 
proceeding,  might  be  heard  as  a  witness,  and 
to  Introduce  the  testimony  of  a  person,  not 
named,  to  prove  the  fact  of  partnership,  and 
that  plaintiff  signed  a  release  In  full  of  all 
raanu  under  duress,  will  be  denied. 

Appeal  from  court  of  common  pleai;  FbUa- 
del]^ia  comity. 

BQl  by  Anna  SL  Buck,  aecutrlx  of  James 
deceased,  acalnst  Frank  Budc  and  an- 
otber»  execnton  of  DuUel  Buck,  deceased,  for 
a  nrlew  of  a  suit  for  a  iMurtnoahlp  accoant> 
tnC  toy  JamM  BaA  agalnat  Danld  Bock. 


FKHD  a  decree  dismissing  tlie  bOI,  plaintiff  ap- 
peals. Affirmed. 

Henry  O.  Hartranft,  for  appellant  L  Hai- 
leton  Mlrkil,  for  a^lleea. 

PBIB  OtTBIAM.  The  original  fwoceedlng  In 
this  case  was  a  bill  In  equity  by  James  Buck 
against  Daniel  Buck,  alleging  a  partnership 
which  began  in  1867,  and  asking  a  decree  for 
the  declaration  of  the  partnership,  a  settie- 
ment  of  accounts,  and  a  division  of  profits. 
The  hill  was  filed  February  5, 1S88.  A  master 
was  appointed  May  23,  188D,  who  heard  the 
case  Qiran  its  merits,  and  filed  his  report  Oc- 
tober 24,  1S81,  recommending  a.  decree  dis- 
missing the  bill,  with  costs.  On  November 
14,  1891.  a  final  decree  was  made  by  the  court 
below,  cooflrmlng  the  master's  r^^rt,  and  or- 
dering the  plaintiff  to  pay  the  coats.  On  Au- 
gust 19, 1809,  after  a  delay  of  seven  years  and 
nine  months,  a  petition  was  presnited  to  the 
court  below  by  the  plaintiff  executrix,  atfdng 
leave  to  file  a  hill  ot  review  upon  the  ground 
ttiat  the  plklnUff*a  wife  might  be  heard  aa  a 
witness,  she  having  been  offered  and  rejected 
by  the  master,  and  to  Introduce  the  testimony 
of  a  new  witness,  not  named,  to  prove  tiie 
fact  of  partnership,  and  that  her  husband  was 
coerced  Into  signing  a  release  In  full  of  all 
demands  by  his  brother,  the  defendant  To 
this  petition  an  answer  was  filed,  setting  forth 
the  receipt  of  $12,000  In  full  of  all  denumds  by 
the  plaintiff  to  his  brother,  the  defendant  on 
Febroary  IS,  1882,  denying  that  there  was 
ever  any  partnership,  and  that  there  was  any 
error  in  the  findings  of  the  master,  and  setting 
UP  the  flnal  decree  In  1891.  At  the  time  this 
petition  was  presented  both  the  parties  were 
dead,  but  both  had  survived  the  flnal  decree 
for  several  years,  and  no  appeal  had  been 
taken,  and  no  review  wa»  asked  for  by  the 
ptaJnUff.  who  lived  until  May  19,  1899.  In 
such  drcnmstances,  and  upon  sndi  a  potion, 
where  two  of  the  matters  alleged  had  occurs 
red  and  been  folly  heard  before  the  master, 
and  the  third  was  a  vecy  Indefinite  alle^tlon 
of  after-discovered  testimony,  without  stating 
the  name  of  the  witness,  or  the  testimony  he 
would  give,  or  any  reason  why  it  had  not 
been  discovered  before,  It  would  be  simply  a 
parversion  of  Justice  to  reopen  the  case  for  a 
hearing  on  Its  merits.  All  the  authorities  are 
against  It  and  not  one  Is  shown  supporting  It 
XJpoa  the  most  manifest  reasons,  the  petition 
waa  property  rejected.  Decree  afllrmed,  and 
anwal  dlsndssed,  at  the  cotta  at  the  appe- 
lant 
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HOWARD  et  ni.  T.  UNION  TRACTION  00. 
et  al. 

(Soprcni*  Ooart  of  PennBylTUda.  AvM  1% 
1900.) 

NmLIOBNCB-OOHPtAINl^DBinniRBR. 
Wbere  a  passenger,  Injnred  while  allghtlnr 
from  a  car  bj  being  thrown  bj  a  block  of  wood 
placed  across  a  trench  by  a  gaa  ctmipaiiy.  sued 
the  carrier  and  gas  company  jointly,  alleging 
In  her  statement  of  claim  that  the  block  had 
been  placed  by  the  gas  company  fn  a  danger* 
oos  jEMsitioD,  and  that  she  had  been  negligent- 

S'  directed  to  alight  at  such  place  by  the  car- 
er, the  suBtainlng  of  a  demurrer  to  her  com- 
plaint was  proper,  since  the  alleged  negligence 
consisted  of  s^arate  and  independent  acts  of 
both  defendants,  oyer  which  neithw  had  entire 
controL  ^ 

Appeal  tvom  court  of  common  plea«,  Pbila- 
delphfa  countT. 

Action  for  injuries  by  WflUam  Howard  and 
wife  against  the  Union  Traction  Oompany  and 
Philadelphia  Suburban  Gas  Company.  From 
a  Judgment  sustaining  a  demurrer  to  tbe  com- 
plaint, plalntUb  appeal.  Affirmed. 

The  following  1>  Qie  oidnlon  of  the  court 
below  (Beltler*  J.):  "The  plaintiffs  have  sued 
tlie  two  defeodanta  above  named,  alleging 
that  the  wife,  Christiana  Howard,  was,  on 
August  7,  180D,  a  passenger  on  one  of  the 
Woodland  avenue  cars  of  the  traction  com- 
pany, and  that  the  company  undertook  to  safe- 
ly carry  the  plaintiff  for  hire.  'When  the  car 
reached  the  point  wbere  passengers  changed 
-for  Chester  and  WllmtngtcMi,  the  car  was  stop- 
ped, and  tbe  conductor  directed  the  passengers 
to  change  tar  Chester  and  Wilmington.  The 
plaintiffs  were  In  the  act  of  getting  off  as  di- 
rected by  tbe  conductor,  but,  as  the  said  Cbils- 
tfena  Howard  stepped  from  tbe  car,  she  was 
thrown  by  a  block  of  wood,  which  was  placed 
across  a  troich  which  had  recently  been  dug 
and  filled  up  by  the  said  Philadelphia  Subur- 
ban Gas  Company,  and  which  was  left  In  a 
defective  and  dangerous  condition,  so  that  the 
said  Christiana  Howard  was  thrown  violently 
to  the  ground,'  and  injured.  The  statement 
alleged  that  'said  Injuries  were  caused  by  the 
said  Union  Traction  Company  In  directing  the 
plaintiff  to  alight  at  a  dangerous  and  defective 
place,  which  dangerous  and  defective  condition 
in  the  highway  was  caused  by  the  said  Phila- 
delphia Suburban  Gas  Company,  and  said  In- 
juries were  due  to  the  Joint  negligence  of  said 
defendant  corporations.'  To  this  statement 
the  Union  Traction  Company  and  the  Phila- 
delphia Suburban  Gas  Company  both  demurs 
red.  assigning  the  following  reasons:  '(1)  Be- 
cause the  said  statement  shows  that  the  acts 
of  this  defendant  and  of  the  PhUadelphla 
Suburban  Gas  Company,  complained  of  In  tbe 
stUd  statement,  were  not  Joint  acts,  and  that 
the  cause  of  action  cannot  be  one  of  Joint  tort, 
and  that  the  said  defeoidants  were  not  Joint 
tort  feasors.  (2)  Because  the  two  defendants 
sued  are  not  liable  Jointly  for  the  cause  i^  ao 
tkn  stated  In  the  plalnflfftf  statement  of  claim. 


(3)  Because  the  said  atatement  shows  Out  Ihe 
cause  of  action  Is  one  of  a  s^»rate  tort  cm  the 
part  of  one  or  the  fr&et  of  the  said  defendants, 
for  which  tbe  said  defendant  la  alone  responsi- 
ble In  a  separate  actkm  against  It*  niere  can 
be  no  doabt  that  the  Uw  Is,  as  stated  1b  Smith, 
Neg.  f  206:  'Joint  tort  feasors  may.  In  gaiir 
eral.  be  sued  J<rfntly  or  separately.  •  •  • 
So,  If  several  persons  are  Jointly  bound  to  per- 
form a  duty,  Qiey  are  Jointly  and  wer^emUj  lia- 
ble for  omitting  to  pettorm  It,  or  for  perform- 
ing it  negligently.'  In  1  Shear,  ft  R.  Neg.  1 
122.  the  law  Is  stated  almost  In  the  same  lan- 
guage, wlUi  tills  added:  'Persona  who  co-op- 
erate In  an  act  directly  oaoslng  Injury  nr«  lia- 
ble for  Iti  consequences  If  th^  act  In  oon- 
cnrreace^  or  unite  In  causing  a  dngle  injury, 
even  If  acting  Independently  of  eadi  otb^-' 
The  question  Is,  then,  was  there  a  Joint  ^ty 
owing  to  tbe  plaintiffs  by  the  defendants  or 
did  tbe  defendants  co-opemte  In  an  act  caus- 
ing injury  to  the  plalntUEsT  The  railway  ctnn- 
pany  certainly  had  no  control  over  ■  tbe  gas 
company's  trench  or  excavation,  or  the  method 
of  covering  It.  The  gas  compai^  had  notblng 
to  do  with  the  (^ration  of  tbe  cars,  the  point 
at  which  they  should  stopk  or  from  which  side 
of  a  car  or  at  what  point  a  passenger  should 
alight  It  follows,  thai,  that  there  wss  no 
Joint  duty,  and  It  seems  equally  dear  that 
there  was  no  co-operation  In  tbe  act  which 
caused  the  Injury.  We  do  not  Intend  to  de- 
cide tlie  question  whether.  If  the  plaintiffs  mw 
tbe  traction  company  alone,  they  can  recovw. 
If  the  compan7*8  duty  to  safely  carry  a  pa«> 
aenger  also  requires  the  company  to  fnmlA 
a  safe  place  wbere  the  passenger  may  alight, 
and.  If  tbe  car  be  stopped  where  the  highway 
Is  unsafe,  to  warn  the  passenger,  and  prevent 
her  from  alighting,  tben  tbe  nonrepair  of  tbe 
highway  where  tbe  plaintiff  Christiana  How- 
ard received  her  injury  was  not  so  far  as  tbe 
traction  company  is  concerned,  the  breach  of 
duty  foe  her  to  complain  of.  Tbe  negligence 
of  the  company  was  In  stopping  at  that  place, 
or  permitting  her  to  alight  tber&  If  she  reach- 
ed the  street  pavement  and  then.  In  going  on, 
tripped  and  fell,  she  may  allege  that  tbe  gas 
company  was  negligent  in  not  properly  guard- 
ing the  trench,  and  hence  her  Injury.  But  her 
right  to  recover  from  either  the  railway  com- 
pany or  tbe  gas  company  is  Independent  She 
has  a  right  against  the  carrier  company  for 
the  violation  of  some  duty  it  alone  owes  her.' 
or  she  has  a  right  against  the  gas  company 
for  some  negligence  of  Its  servants;  but  one 
right  does  not  depend  upon  the  other.  Tbe 
only  authority  given  us  by  the  counsel  for  the 
plaintiffs  is  Klauder  v.  McGrath.  36  Pa.  St 
128,  In  which  case  it  was  held  that  an  action 
for  negligence  will  be  against  two  tort  feasors 
where  the  Injury  baa  resulted  from  the  con- 
current negligence  of  both.  Judge  Strong.  In 
deciding  the  case,  said:  The  plaintiff  below 
declared  against  the  defendants  tor  an  injury 
which  she  had  received  In  coasequence  of  the 
fall  of  a  vutj  wall  ns^lgentljr  soatilned  by 
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fliem.  The  TnuIs  of  the  action  was  tiie  negll- 
gence  of  the  defendanta  It  la  eontended  now 
tbat  they  could  not  be  tadd  Jointly  liable. 
The  m^ntenance  of  an  Insecure  party  wall 
was  a  tort  In  which  they  were  both  partld- 
pantB.  The  act  was  single,  and  It  was  the  oc- 
casion of  the  injury  to  flie  plalntlfC.  It  Is 
difficult  therefore,  to  see  why  both  were  not 
liable,  and  liable  Jointly.  The  case  Is  not  to 
be  OHifoQnded  with  actions  of  trei^Mss 
brought  for  separate  acts  done  by  two  or  more 
defendants.  Then,  If  there  has  been  no  con- 
cert—no common  Intent,— there  Is  no  Joint  lia- 
bility. Here  the  keeping  of  the  wall  safe  was 
a  common  dnty,  and  a  failure  to  do  so  was  a 
common  neglect  The  rale  often  recognized 
Is  that  when  an  injury  has  resulted  from  the 
concurrent  negligence  of  several  persons,  they 
are  Jointly  responsible.  Thus,  If  a  passenger 
be  Injured  by  a  negligent  collision  of  the  trains 
of  two  railroad  companies,  he  may  maintain 
one  action  against  both.  CMegrore  t.  Rail- 
road Oo.,  6  Doer,  382.  So  an  action  may  be 
maintained  Jointly  against  towns  for  an  In- 
jury resulting  from  the  Insufficiency  of  a 
bridge  which  both  towns  are  under  obligation 
to  maintain.  Peckbam  t.  Burlington,  Brayt 
134.*  We  have  quoted  this  entire  opinion  be- 
canae  it  shows  the  distinction  between  Joint 
torts  and  torts  separate  and  not  concurrent. 
Bard  T,  Yohn,  26  Pa.  St  482.  Is  the  same  line 
exactly.  Judge  Knox  there  said:  "The  dec-- 
laratlon  charties  the  defendants  as  Joii)t 
wrongdoers.  Proof  of  separate  acts  not  com- 
mitted with  a  common  design  or  for  a  common 
purpose,  and  without  omcert  will  not  author- 
ize a  Joint  recovery.  •  •  •  Where  two  or 
more  commit  separate  trespasses,  m  do  sepa- 
rate acts  tending  to  produce  Injury  to  another 
without  concert  there  is  no  Joint  liability,  and 
consequently  there  can  be  no  Joint  recovery.' 
In  Coal  Co.  t.  Richards'  Adm'r,  57  Pa.  St.  142, 
it  was  held  that  though  several  mine  owners 
threw  dirt  into  a  river,  which,  combined,  filled 
up  a  dam,  yet  the  liability  of  the  several  de- 
fendants began  with  the  act  of  each  on  his 
own  land,  and  was  wholly  separate  and  inde- 
pendent of  concert  with  others,  and  the  tort 
of  each  was  several  when  committed,  and  did 
not  become  Joint  because  its  consequence 
united  with  other  consequences.  To  the  same 
effect  are  Leldig  v.  Bucher,  74  Pa.  St  66,  and 
Gallagher  v.  Kemmerer.  144  Pa.  St  009,  22 
AtL  9T0.  The  demurrer  is  therefore  sustain- 
ed." 

Frands  O.  OaHager,  for  app^lants.  Hum' 
as  Hart  Jr^  tor  appellee  Philadelphia  Sub- 
urban Gas  Co.  Thomas  Learning,  toe  m>- 
pellee  Union  Traction  Oa 

PER  ODBIAM.  Tbe  jilalntlffa,  In  their 
statement  of  claims  eet  forth  Uiat  the  tra& 
tlon  company  was  a  corptnutlon  engaged  In 
the  business  of  carrying  passengers  for  hire, 
and  the  gas  company  was  a  corporatiui  en- 
gaged In  the  business  of  mannfacturtng  and 


supplying  gas.  They  farther  avwred  that 
tbe  plaintiffs  were  passengers  on  the  car 
of  the  traction  cony^any  on  the  7th  of  Au- 
gust 1899,  and  that  the  traction  company  un- 
dertook to  carry  them  safely,  and  that  as 
they  were  in  the  act  of  getting  off  from  tbe 
car,  one  of  them— the  wife — was  thrown  by 
a  block  of  wood  which  was  placed  across  a 
trench  which  had  been  recently  dug  and 
filled  up  by  the  gas  company,  and  which 
was  left  in  a  defective  and  dangerous  condi- 
tion, and  that  she  thereby  sustained  a  se- 
vere Injury,  for  which  the  present  action 
was  brought  It  was  further  alleged  that 
the  plaintiffs  were  directed  to  get  off  the 
car  at  a  defective  and  dangerous  place,  and 
that  therefore,  the  Injury  sustained  was  the 
result  of  the  Joint  negligence  of  both  de- 
fendants. To  this  statement  of  claim  tbe 
defendants  demurred,  chiefly  on  the  ground 
that  the  Injury  complained  of  was  not  the 
result  of  any  Joint  act  of  the  defendants,  and 
therefore  they  could  not  be  sued  as  Joint 
tort  feasors.  Tbe  learned  court  below  sus- 
tained the  demurrer.  We  are  very  clear  that, 
upon  the  cause  of  action  as  stated  in  the 
claim,  there  was  no  community  of  fault  by 
the  two  defendants  in  the  act  which  occa- 
sioned the  Injnry.  The  statement  of  dalm 
alleges  that  the  injury  was  caused  by  the 
block  of  wood  placed  and  maintained  by  the 
gas  company  in  a  defective  and  dangerous 
condition  over  a  trench  dug  by  that  com- 
pany. It  is  too  plain  for  argument  that  this 
was  the  sole  fault  of  the  gas  company,  ac- 
cording to  the  plaintiffs*  allegation.  Vm 
that  fault  that  company  alone  would  be  re* 
sponsible,  as  no  authority  or  control  over  the 
trench  by  the  traction  company  Is  alleged  in 
the  statement  If  the  traction  company  di- 
rected the  plaintiffs  to  leave  the  car  at  a 
dangerous  place,  It  would  be  In  fault  and 
therefore  liable  for  a  breach  of  Its  du^  as 
a  carrier  In  that  respect  But  It  cannot  pos- 
sibly, be  said  that  tbe  fault  of  the  two  com- 
panies was  one  Identical  act  or  omission. 
The  direction  to  leave  tbe  car  did  not  cause 
the  Injury,  and  the  gas  company  had  noth- 
ing to  do  with  It  The  direct  and  Immediate 
cause  of  the  Injury  was  the  block  of  wood 
maintained  over  the  gas  company's  trench, 
and  with  that  cause  the  traction  company 
had  nothing  to  do.  It  is  perfectly  manifest 
that  the  two  negligent  acts  complained  of 
are  not  the  united  act  of  both  companies,  nor 
the  same  act  In  any  sense.  They  are  entire- 
ly separate  and  Independent  acts  of  each, 
and  neither  defendant  had  the  least  partici- 
pation in  or  control  over  tbe  negligent  act  of 
the  other.  Tbe  opinion  of  the  learned  court 
below  contains  a  very  clear  and  forcible  ez- 
iwsitlon  of  tbe  whole  subject  and  a  suflldent 
reference  to  the  authorities  which  control  ttie 
guestlott.  We  concur  entirely  with  the  court 
In  the  conclusion  reached,  and  In  the  rea- 
soning In  snppMTt  Qt  It  Judgment  afflrmed. 
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In  re  BRUCKMAKTS  BSTATEL 
(Saptcnw  Oonrt  of  PenDsylTUiia.  April  16, 

1900.) 

WILLS— de:vi8es—pbrsonai«tt—rbaltt. 
Where  decedent  derised  the  hoase  and  one 
halt  of  Uie  residue  of  his  personal  estate  to  his 
wife,  and  the  other  half,  toother  with  a  house, 
to  his  sister,  for  life,  remainder  to  his  wife  or 
offspring,  bat  made  no  reference  to,  nor  show- 
ed any  intent  to  dispose  of,  the  other  real  es- 
tate owned  hj  him,  snch  realty  did  not  pass  no- 
der  the  will^  as  personal  estate,  but  decedent 
died  Intestate  wiu  respect  thereto. 

Appeal  from  orphans'  court,  Berks  county. 

Judicial  andltinff  of  the  account  of  Carrie 
H.  Brockman,  u  executrix  of  the  Tin  of 
Qetnge  W.  Bmekmaxi,  deceased.  S'rom  a  de- 
cree oTermllng  the  exceptions  filed  hy  Ckirrle 
H.  Bmekman  In  her  IndlTldnal  capad^,  and 
as  execatrlx  and  tnutee  onder  the  will,  to  the 
adjudication  and  distribatlon  made  <hi  each 
aecDtint,  she  anwals.  Affirmed. 

Baer,  Snyder  &  Zleber,  for  appellant  O7- 

ruB  Q.  Derr,  for  appellee. 

GBBEX.  a  J.  The  case  before  as  is  an 
aroeal  from  a  final  adjadlcation  of  the  or- 
phans* court  npon  the  acconnt  of  the  appellant 
as  executrix  of  the  last  will  and  testament  ot 
the  deceased  htisband.  There  Is  but  a  single 
qaeBtI(Hi  Involved  In  the  contest  It  arises  In 
this  way:  The  decedent  GFeorge  W.  Brack- 
man,  left  a  will.  In  which,  after  giving  a  leg- 
acy of  three  mortgages,  amounting  to  $3,500, 
to  one  Mary  Jane  Beyerle,  he  made  the  fol- 
lowing provision  In  clause  S  of  the  wlU: 
"Item  Srd.  I  give  and  devise  to  my  wife,  Car- 
rie Brnckman,  the  house  No.  926  Peon  street 
and  the  one  half  residue  of  my  personal  es- 
tate, and  the  other  half  to  my  sister  Caroline 
Bruckman,  together  with  the  house  No.  927 
Peun  street  daring  her  lifetime;  and  after 
her  death  to  go  back  to  my  wife;  and,  In  case 
we  have  offspring,  the  one  half  is  to  go  to 
our  offspring."  The  remainder  of  the  vrill  con- 
sists of  gifts  of  a  number  of  pecuniary  lega- 
cies to  three  Individuals  and  several  chari- 
ties. In  the  fourth  clause  he  declared  that  he 
would  not  give  his  niece,  Mary  Miles,  one 
cent  In  point  of  fact  the  testator  was  seised 
in  fee  at  the  time  of  his  death  of  the  two 
houses  and  lots.  Nos.  926  and  927  Penn  street 
three  other  brick  dwelling  houses,  all  In  the 
city  of  Reading,  and  22  building  lots  situated 
In  an  adjoining  township.  In  no  part  of  the 
will  did  the  testator  make  any  reference  to 
any  of  his  real  estate,  except  the  two  Penn 
street  houses,  nor  did  be  use  any  expressions 
which  had  any  relation  whatever  to  any  real 
estate.  At  his  death  he  left  surviving  him 
his  widow,  the  appellant  his  sister  Caroline 
Bruckman,  and  his  niece,  Mary  Miles,  daugh- 
ter of  a  [Hredeceased  sister.  These  were  his 
only  relatives,  and  they  were  his  only  heirs. 
If  he  had  died  intestate.  Tb6  personal  estate 
left  by  the  testate  amounted  to  $23,874.68  at 
the  Inventory  price,  but  which  left  for  distri- 
bution Sn  tike  hands  of  tiw  accountant  |17f- 


179.  At  Qie  hearing  In  the  orpbaiu^  court  It 
was  claimed  by  Ganrilne  Bruckman,  tiie  da- 
ter.  and  Mary  Miles,  the  niece,  that  the  de- 
cedent died  intestate  as  to  all  his  real  estate, 
except  the  two  hoases  on  Penn  street  ud 
that  they  were  entitled  to  their  shares  there- 
ot  as  his  heirs  at  hLw,  under  the  Intestate 
law  of  the  commonwealth.  The  widow  claim- 
ed that  the  testator  Intended  to  dispose  of  all 
his  estate,  real  and  personal,  by  the  third 
clause  of  the  win,  and  that  he  did  not  die 
Intestate  as  to  any  part  of  his  estate.  Hie 
learned  court  below  held  that  he  did  die  In- 
testate as  to  all  of  his  real  estate,  except  the 
Penn  street  houses,  and  made  distribution  ac- 
cordingly. The  only  question  at  issue,  there- 
fore. Is  whether  the  decedent  died  Intestate  as 
to  his  real  estate,  otl^er  than  the  Penn  street 
houses. 

It  Is  perfectiy  manifest  that  If  there  bad 
been  no  other  real  estate  than  the  Penn 
street  houses,  there  could  have  been  no  ques- 
tion, worth  a  moment's  consideration,  that 
the  houses  would  have  passed  as  real  estate, 
and  the  remaining  property  as  personal  ee- 
tate,  under  the  third  clause  of  the  wllL  But 
as  there  was  quite  a  considerable  amount  of 
real  estate,  other  than  the  Penn  street  hous- 
es, the  claim  wiu  made  for  the  widow  that 
she  was  entitied  to  teke  practically  the  whole 
of  the  residuary  estate,  as  personalty,— one 
half  Immediately,  and  the  other  half  at  the 
death  of  the  sister.  The  conclusion  reached 
by  the  learned  court  below  was  supported 
by  a  clear  and  forcible  opinion,  with  which 
we  entirely  concur,  and  It  will  therefore  not 
be  necessary  for  us  to  do  more  than  indicate 
In  a  general  Way  our  reasons  for  affirming 
the  decree.  The  question  Is  one  of  inter- 
pretation, only.  Tbe  chief  contention  of  the 
appeUant  Is  founded  upon  the  proposition 
that  a  testetor  must  be  presumed  to  have 
Intended  not  to  die  Intestete^  ^is  Is  a  wise 
rule,  and.  In  cases  where  It  Is  applicable,  Is 
enUtied  to  grave  consideration,  and  In  cer- 
tain circumstances  to  actual  enforcement  for 
the  purpose  of  Interpretetion,  where  the 
meaning  is  doubtful.  But  it  Is  of  no  more 
Importance  or  Influence  than  the  equally  well 
established  rule  that  the  heir  at  law  Is  not 
to  be  disinherited,  except  by  express  words 
OT  by  a  necessary  Implication.  In  Bender 
Dietrich,  7  Watte  &  B.  287.  we  said;  "It  Is 
a  maxim  which  applies  here,  as  well  as  In 
England,  that  an  heir  at  law  can  only  be 
disinherited  by  express  devise  or  necessary 
implication;  and  that  Implication  has  been 
defined  to  be  such  a  strong  probabIlIt7,  that 
an  intention  to  the  contrary  cannot  be  sup- 
posed." And  In  Hitchcock  v.  Hltehcock,  35 
Pa.  St  309,  we  said:  "And  stlU  another  role 
applies  here,— that  mere  negative  words  are 
not  sufficient  to  exclude  the  heir  or  next  ot 
kin.  There  must  be  an  actual  gift  to  some 
other  definite  object"  It  Is  argued  that  tbe 
testator  did  express  an  Intent  to  dislnhwit 
Mary  Miles,  but  without  considering  that 
question  critically.  It  Is  a  sufficient  anaw«r  t» 
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uy  fliat  the  teatator  expressed  no  sndi  In- 
tent as  to  Us  Bister,  and  the  prlneliile  con- 
tended for  would  disinherit  his  lister,  with- 
out any  expren  ifwds  or  necessftrr  ImpUcar 
tlon,  and  Is  hence  Inapplicable  to  ritber.  But 
this  consideration  reaches  only  to  the  appU- 
catiw  of  two  general  mles,  which*  so  far  as 
this  case  Is  concerned,  are  <Ht  vpvoi^ng  force; 
and,  both  mles  being  equally  applicable,  n^- 
ther  controls.  A  far  more  Important  subject 
la  tiie  reading  of  the  precise  words  of  the 
will.  The  rule  on  this  subject  Is  well  stated 
In  Hawk.  Wills,  p.  1.  as  follows:  **In  eoa- 
stmlng  a  will,  the  object  of  the  a>nrt  Is  to 
ascertain,  not  the  Intention,  simply,  hvt  the 
opressed  Intention,  of  the  testator;  L  e.  the 
Intention  which  the  will  Itself,  elthw  express* 
ly  or  by  Implication  declares,  or  (which  Is  the 
same  thing)  the  meaning  of  the  words,— the 
meaning,  that  is,  which  the  words  of  the 
will,  properly  Interinreted,  convey.'*  It  Is 
well  Illustrated  by  our  own  decision  In  Weld- 
man's  Appeal,  42  Leg.  Int.  ^8,  where  we 
said  (Trnnkey,  J.):  "The  question.  In  ex- 
ponndlng  a  will,  Is,  not  what  the  testator 
meant,  but  what  Is  tbe  meaning  of  his 
words?"  This  was  followed  in  Ebmcock's 
Appeal,  112  Pa.  8t  582,  6  Atl.  S6,  and  we  are 
thus  clearty  remitted  to  the  question,  what 
Is  the  meaning  of  tbe  words  which  the  testa- 
tor employed  In  the  third  clause  of  the  will, 
relating  to  the>re8ldnary  bequest?  They  are: 
**I  give  and  devise  to  my  wife,  Carrie  Bruck- 
man,  the  house  No.  925  Penn  street,  and  the 
one  half  residue  of  my  personsl  estate,  and 
the  other  half  to  my  sister  Caroline  Bruck- 
man,  together  with  the  house  No.  027  Penn 
street,  durbig  her  lifetime,  and  after  her 
death  to  go  back  to  my  wife;  and.  In  case 
we  have  offspring,  the  one  half  to  go  to  our 
offspring.**  There  Is  not  another  word  in  tbe 
■wtkoto  win  which  relates  In  the  least  degree 
to  the  residuary  estate  or  which  even  sug- 
gests that  the  testator  had  any  other  Intent 
or  meaning  In  rdatlon  thereto  than  fliat 
irtilch  Is  eiv^ened  In  the  words  quoted.  Aa 
to  the  meaning  of  those  words.  It  does  not 
seem  posdble  that  there  can  be  any  mlsun- 
derstandlng.  The  testatcur  owned  real  estate, 
and  he  owned  pravonal  estate.  Nothing  Is 
gained  by  Indulging  In  refined  distinctions 
as  to  the  meaning  of  the  words  "personal  es- 
tate." They  are  of  the  most  common,  evwy- 
day  use.  ^ey  have  no  double  meaning. 
There  Is  not  a  apatk  of  ambiguity  In  them  or 
,about  them.  In  their  ordinary  and  constant 
ns^  whether  among  professional  prasons  or 
layioen,  they  mean  goods,  <ihatt^  securitlss, 
moneys,  and  they  do  not  mean  lands  or  hous- 
Mb  Hraice  it  Is  absolutely  certain  that  tbe 
words  used  by  the  testator  (and  tbey  were 
dictated  by  himself)  declare  In  plain  and  un- 
ambiguous terms  that  he  gives  one  half  of 
the  residue  of  his  personal  estate  to  his  wife, 
and  the  other  half  to  bis  sister,  during  her 
life.  The  contention  that  these  words  mean 
that  the  testator  Intended  to  give  his  real 


estate  as  w^  as  his  pwsraal  Is  a  strained 
and  forced  construction,  upon  the  theory  of. 
a.  supposed  Intention  In  hostility  with  the 
plain  and  natural  meaning  of  the  words. 
That  this  cannot  be  done,  to  chai^ie  the 
meaning  of  actual  and  unambiguous  words, 
has  been  so  bequently  ruled  Uiat  an  «tend- 
ed  dtetlon  of  the  autlwrltles*  Is  not  neces- 
sary. A  very-  few  rttterences  will  be  suffi- 
cient. Thus,  In  WoeIpper*s  Appeal,  12S  Pa. 
St  562, 17  AtL  870^  our  Brother  Mitchell,  de- 
livering the  opinion  of  the  cour^  said:  **The 
question  in  opoundlng  a  will  Is  not,  what] 
tbe  testator  meant,  but  what  Is  the  meaning' 
of  his  words?  By  this  It  was  nera>  intended 
■to  say  tbat  the  testator's  meaning,  whoi  ap- 
parent, can  be.  disregarded,  but  tbat  It  cannot 
be  got  at  aliunde,  by  what  he  might  have 
meant,  or  even  what  under  tbe  circumstan- 
ces, he  would  have  meant,  but  only  by  what 
be  said.*'  And  In  Huber*s  Appeal,  80  Pa.  St 
348,  we  said,  "But  whoi  the  meaning  is  clear, 
from  language  that  Is  unmistakable,  the  In- 
strument InterpretA  ItaeU.**  In  Beck's  Ap- 
peal, 78  Pa.  St  4S2,  It  waa  said  (Sharswood. 
J.,  d^verlngthe  opinion):  "All  mere  technic- 
al  rules  of  construction  must  give  way  to 
the  plainly-expressed  Intoitton  of  a  testator, 
If  that  intention  Is  lawfuL  It  Is  a  rule  ct 
common  sense,  as  well  as  law,  not  to  at- 
tempt to  construe  tbat  which  needs  no  con- 
struction." 

It  Is  supposed,  and  is  contended  for  the  ap- 
jiellant  that  waAer  certain  dedslras  cited  In 
the  argument,  the  language  used  In  this  will 
can  be  held  to  Include  real  estete^  under  tho 
general  designation  of  ''personal  estate."  Of 
course^  wbere  the  wH!  itself  fnrnlrties  evt 
dence  that  the  testator  meant  to  Include  real 
estate  under  sncb  words  as  would  ordinarily 
apply  to  personal  estate  <mly.  the  meaning  of 
the  wh<^  will  thus  bec(Hnlng  doubtful,  the 
nuuHfttrt  Intent  of  the  testator  may  be  e^ 
fectuated  by  enlar^^ng  the  meaning  ot  tbe 
wordsr-not  however,  to  cntradlct  the  plain 
meaning  of  tibe  words  used,  but  to  enforce  the 
dear  Intent  ot  the  testator.  Thus,  In  Re 
JacoVs  Estate,  140  Fa.  St  268;  21  AU.  818, 
11  Ix  XL  A  707,  it  was  h^  that  a  resldusry 
dause  In  the  following  words,  "the  remain- 
der and  residue  of  my  money  I  give  and  be- 
queath to  the  hoqiltal  of  the  Protestant  Epis- 
copal OhurtA  In  PhUaddphia,"  carried  certain 
real  estate  wiUk  it  to  the  residuary  legatee, 
not  otherwise  disposed  ot*  An  oamlnatlon 
of  that  case  shows  conduidvely  that  It  was 
decided  upon  Ito  special  drcumstences.  It 
waa  evld^  tbat  the  word  "money"  was  not 
used  In  Its  restricted  sense,  because  the  leg- 
acies were  Just  about  equal  to  the  value  of 
tbe  whole  estete  at  the  date  of  the  will,  and 
it  consisted  la^^y  of  mortgages,  bonds,  and 
securities,  and  some  cash;  and  hence  It  was 
manifest  that,  when  tbe  testetrlx  said  "the 
residue  of  my  monv,"  ahe  must  have  meant 
the  residue  of  her  eetete;  otherwise,  the  leg^ 
ades  could  not  have  been  paid.  As  to  the 
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real  estate,  It  waii  fonnd  as  a  Hct  that  at 
the  date  of  the  will,  and  for  some  years  af  tei^ 
wards,  she  bad  none  at  all  and  that  snbse- 
quent^  she  invested  a  conilderahle  part  o€ 
her  money  and  seenritles  In  the  purchase  of 
Bome  real  estate,  whldi  she  hdd  at  the  time 
of  her  death.  It  was  eTldrait,  therefore,  GiaX 
tbls  real  estate  was  a  part  of  the  estate  which 
she  did  not  own  when  the  will  was  mades 
and  Its  value  was  absc^ntely  required  to  make 
up  Uie  amount  of  the  legaclea  For  these 
reasons  It  was  held  that  She  used  the  word 
"money"  In  its  larg«-  sense  ot  *^roper^." 
and  that  it  was  necessary  to  so  hold,  in  order 
to  effectuate  the  plain  Intent  of  the  testatrix. 
The  concluding  part  of  the  4q>Ittlon  expresses 
this  cleariy,  thus:  "On  the  contrary,  we  are 
deallns  with  the  question  of  the  Intent  of  the 
testatrix  to  pass  her  entire  estate  under  the 
name  of  *mouey.*  A  careful  consideration  of 
the  win  gathered,  from  within  Its  four  cor- 
ners^ leaves  no  doubt  in  our  ndnds  that  she 
Intended  all  the  property  to  pass  hy  the  resid- 
uary clause,  and  to  disinherit  her  heirs  at 
law."  It  Is  sufficient  to  say  that  there  are 
no  such  drcnmstances  present  In  the  case  at 
bar,  nor  Is  there  anything  to  indicate  that  the 
present  testator  had  any  general  Intent,  when 
he  said  "residue  of  my  p«raonal  estate."  to 
say  "reildue  <^  his  real  estate,  or  of  all  his 
estate,  real  and  personal."  Nor  la  there  any 
rule  of  construction  that  requires  such  a  read- 
ing of  the  words  used.  On  the  contrary,  the 
other  and  Immediately  connected  words  of  the 
same  clause  <3t  the  will  are  altogether  incon- 
sistent with  snch  a  reading.  He  gave  his 
widow  the  home,  926  Penn  street  and  the 
one-half  residue  of  his  personal  estate;  thus 
conclusively  Indicating  that  he  did  not  sup- 
pose that  the  one-half  residue  of  hla  per- 
sonal estate  would  indnde  the  hoose.  But, 
If  he  bad  meant  the  one-half  residue  of  his 
whole  estate,  the  house  would  necessarily 
have  be«i  induded,  as  a  part  of  his  real  es- 
tate^ And  so  with  the  other  points  of  ap- 
pellanl^s  contention.  They  are  not  by  any 
means  sufficient  to  Justify  a  court  In  abandon- 
ing the  plain  meaning  of  the  words  actually 
used.  In  order  to  create  and  mforce  a  mere 
siwHwed  or  possible  Intent,  which  is  not  <mly 
not  in  hannony,  but  In  actual  hostltlty,  with 
the  Intmt  plainly  expreesed  In  the  words 
aetoally  wed.  Upon  a  consideration  of  the 
whole  case^  we  are  deariy  of  opinion  that 
ttiere  was  no  oror  In  the  ruling  of  the  learn- 
ed court  below,  and  the  assignments  of  "error 
are  an  dismissed.  Decree  affirmed,  and  ap- 
peal dlnlssed,  at  the  costs  of  the  iQtpellant 


cn  N.  B.  at) 
8TATB  V.  COLLINS. 

(Supreme  Court  of  New  Hampshire.  HHIshora. 
March  16,  1900.) 

rOOD— OLBOHABOARINB  — TRONOFUXi  BALM— 
ORIOINAL  PACKAOB-COHSTITDTIONAL  LAW. 
Laws  1896,  c.  116,  {  1.  prohibiting  the  nle 
of  any  article,  product,  or  compoUDd  made 
wholly  or  partly  of  any  fat,  oil,  or  <rfeaginoaB 
substance,  or  compound  thereof,  not  produced 
from  nnadnlterated  milk  or  cream,  nnlese  it 
■ball  be  of  some  other  color  than  that  of  yellow 
butter,  Is  not  in  conflict  with  the  constitutioa. 
and  an  agent  selUng  oleomargarine  of  the  cdIot 
of  yellow  butter,  in  orlsmat  packages,  shipped 
to  him  from  his  principal  In  another  state;  was 
amenable  thereto. 

Exceptions  from  HUIsboro  county. 

Clarence  OoIllnB  was  convicted  of  selling 
oleomargarine  of  the  same  color  as  jrellow 
butter,  and  he  brings  exceptions.  Overruled. 

The  defendant  Is  the  agent  In  this  state  ot 
Swift  &  Co.,  an  Illinois  corporation  engaged 
In  the  manufacture  of  oleomargarine  In  that 
state.  They  ship  eame  at  tb^r  product  to 
him  at  Manchester,  where  he  sells  It  In  the 
original  packages,  as  their  agent  They  have 
complied  with  all  the  provisions  oi  law,  state 
and  national,  relative  to  Its  sale,  except  that 
of  this  state  respecting  color,  and  It  is  Im- 
posslble  for  them  to  comity  with  that,  and 
sell  their  product  Oleomargarine  is  manu- 
factured and  sold  as  a  snbstltute  for  bntter, 
contains  no  unwholesome  ingredient  is  known 
and  dealt  in  as  an  artlde  of  food,  and  ia  at 
the  color  of  yellow  bntt^,  the  coloring  matter 
being  the  aame  as  that  used  to  color  buttu. 
There  was  no  deceptltm  in  this  sale,  wblcta 
was  made  in  the  ordinary  course  ot  buainesa.. 
Upon  these  facts  the  court  overruled  the  de- 
fendant's motion  to  direct  a  vaidlct  In  Ua 
favor,  and  he  excepted. 

James  P.  Tnttle.  tar  ttie  Btata  Hany  B. 
Loveroi,  f <«  defendant 

YOUNO,  J.  The  statute  upon  whldi  this 
tndlctinent  Is  ftxmded  Is  not  In  etmiUct  -with 
the  constitntion  of  tills  state  (State  t.  Mar> 
shall.  M  N.  H.  649,  15  Aa  210^  1  L.  B.  A. 
Bl),  and  for  the  reasons  glvm  In  State  v.  Got- 
Uns,  67  N.  H.  640,  48  AitL  6t  the  federal 
qnestlon  Is  not  considered  (Flundey  Masaa- 
dnisetts.  166  U.  8.  461,  15  Sop.  OL  164.  88  U 
Bd.  22S;  OolUns  T.  New  Ebmpshire,  171  17. 
S.  80,  18  Sup.  Ct  768;  48  U  BiL  60).  Bxc^ 
tion  ovwruled. 

OHAS^  dU  not  alt  Tbe  ottms  con- 
curred 
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BASTMAN  T.  McCABTBN. 

RICH  T.  BEATTHD. 

(Snpretne  Coart  of  New  Hampdrira.  Oooii. 
July  28,  1899.) 

TOWN8-BBUECTMEN— ELECTION— MOTIOft- 
CURATIVB  LAWS. 

L  Where  lelectmen  of  L.  give  notice  on 
October  27,  1898,  of  a  biennial  meeting  and 
eiection  to  be  held  November  8,  1896,  which  is 
defectire,  to  not  having  been  given  for  the  stat- 
ntory  time,  an  election  held  therenoder  Is  cured 
by  Laws  1889,  c.  151,  providing  that  the  select- 
men's warrant  for,  and  the  votes  and  proceed- 
ings therennder  a^  the  blenniid  election  and 
meeting  In  the  town  of  L.  held  November  9, 

1898.  are  legalized  and  confirmed. 

2.  Laws  1899,  e.  161,  legalizing  an  electiui 
held  November  8,  1898,  which  election  was 
held  under  a  defective  notice  of  the  selectmen 
of  a  town,  is  not  In  violation  of  article  23  of 
the  bill  of  rights,  wUdi  provides  that  retro- 
Rtective  laws  shall  not  09  passed,  as  Laws 

1899,  c  151,  does  not  Impair  vested  ilAts  or  the 
iriili^tions  of  eontraeta. 

PetitlonB  by  A.  H.  Baatiban  against  W.  H. 
HcCarten,  and  Dewer  Bich  against  T.  O. 
Beattie,  for  the  offices  of  sheritF  and  treaa- 
urer  of  Coos  county,  respectively.  Judg- 
ment In  favor  of  plaintiffs. 

Petitions,  under  chapter  68,  Lam  1898, 
«nactlns  that:  "The  anpreme  conrt  at  any 
tiial  term,  or  any  justice  thereof  In  vaca- 
tt<Hi,  may,  on  the  application  or  petition  of 
any  candidate  Interested  in  a  contest  for  any 
county  office,  find  the  facts  relating  to  such 
contested  election  as  well  before  the  term  of 
■ueh  office  beglna  as  after;  and  any  qneih 
tlon  of  law  arising  upon  the  facta  thus 
fimnd  may  be  beard  at  any  regular,  adjonm- 
ed,  or  special  law  term  of  the  court,  as  tha 
court  aliall  direct;  and  the  court  shall  issue 
a  certificate  of  election  to  the  candidate  vbo 
ii  fonnd  by  tbe  court  on  auch  ^nceeUng  to 
be  elected,  and  the  person  receiving  such 
certificate  shall  assume  and  discharge  the 
duties  of  tbe  office."  Tbe  seUctnien*a  war- 
rant for  tbe  biennial  meeting  or  electkm  In 
Lancaater  held  on  Norembw  8, 18BB,  waa  not 
posted  until  October  27th.  The  plaintiffs 
and  the  defendant!  were  opposing  candi- 
dates for  the  offices  of  aherlff  and  treasurer 
of  the  county.  If  tbe  ballots  csat  In  aald 
town  fttr  these  offices  are  eonntsd,  13ie  i^aln- 


tlffs  are  elected;  othwwise,  the  defendanta 
are  ected. 

Taggart  &  Bingham,  for  itfalntUEk  Drew, 
Jordan  ft  Bnckley*  for  defends  nta. 

BLODOBTT,  O.  J.'  Tbe  questttm  arising 
vpon  the  agreU  case  is  the  snffletency  of  tbe 
notice  for  tbe  biennial  meeting,  November, 
1898,  In  tbe  town  of  Lancaster,  and  the 
ground  of  ctnnplalnt  la  ttiat  the  s^ectmen 
failed  to  post  their  warrant  agreeably  to  the 
statutory  requirement  In  respect  of  time. 
There  la  now,  however,  no  occaaton  to  oon- 
Blder  the  effect  of  this  failure  dnty,  be- 
cause by  an  act  approved  January  81,  18B0, 
and  which  went  Into  effect  upon  Ita  passage^ 
tbe  legislature  In  tbe  azerdse  of  Its  curatlTe 
power  to  correct  Irregularitiaa,  has  provided 
"that  the  selectmen's  warrant  tor,  and  the 
^TOtes  and  proceedings  tberennder  at,  12w 
blmnlal  Section  and  meeting  In  tbe  town  of 
Lancaster,  hdd  In  said  town  on  the  dgtatb 
day  ot  November,  1888,  are  her^y  legalised 
and  eoaiflrmed."  Laws  1808;  c.  IBl.  In 
view  of  this  leglBlatttai,  wtal6b  manltestiy 
does  not  Impair  vested  rights  or  tbe  obliga- 
tions of  contracts,  and  la  not,  therefore,  with- 
in tbe  prohibition  of  article  23  of  tbe  bill  of 
rights,  against  reetrospective  laws  (In  re 
Famum,  fil  N.  H.  876,  S79, 880,  383;  Bockpert 
T.  Walden,  64  N.  H.  167.  178;  Bleb  T.  Flan- 
ders, 89  N.  H.  804;  Gllman  t.  Gutta,  28  N.  H. 
876,  382),  tbe  further  dlscuaslom  ot  this  case 
would  be  Buparfluons.  Bee,  among  other  au- 
thorities cited  by  tbe  defendants,  Wlllard  t. 
Harvey,  24  N.  B.  844,  3fi3;  Onmmlngs  r. 
Ballroad,  48  N.  H.  114,  llfi;  Oonnor  t. 
Mayor,  etc,  6  N.  T.  286;  People  t.  Derlln, 
88  N.  T.  269;  Allen  r.  Archer,  40  Me.  846, 
8C(^  FarweU  r.  Bockland.  68  He.  286; 
Prince  T.  Sunin,  71  Me.  361;  Parker  v.  Tl^ 
comb,  82  Me.  ISO;  18  Ati  162;  Oaidner  t. 
Haney,  86  Ind.  17;  Town  of  Vox  t.  Town  oC 
Kendaa  97  IlL  72;  Tate  t.  Btoottfoot,  16  Serg. 
&  a  85;  Walter  t.  Bacon,  8  Mass.  468,  472; 
Locke  T.  Dane,  8  Maes.  860,  863;  Taftv. 
Adams,  8  Chny,  126;  BlehardBin  t.  Oook.  87 
Tt.  008,  608;  Smith  t.  Hard,  68  Yt  18. 17.  8 
AtL  817;  School  District  Uflord.  62  Oonn. 
44;  Cooler,  Ckmst  Urn.  (5th  Bd.)  457;  Mfr 
cbam,  PnbL  Off.  H  464,  465;  6  Am.  *  Bng. 
Bttc.  Law  (2d  Bd.)  941,  OO;  and  notes.  Oase 
dtodittged.  AH  coneur. 
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(«  N.  H.  164) 

SMITH  r.  BiJTK  OF  WSW  filNQLAND. 

(Snpreme  Oonit  of  Nnr  Hampahire.  SUiboro. 
March  11,  18Q&) 

TRU8TS-BQUITT— BILL  OF  PBACB-HULTIFA* 

RIOUSNBSS— UULTIPUGITY  OP  SUITS. 

1.  A  bill  against  a  tnutee,  cbargios  a  breach 
ot  tnwt,  wbich  aabed  that  78  other  persoDi 
haTins  mtweets  rimilar  to  the  idalntlS  be  re- 
qoired  to  Mn  as  plaintlffa.  or  for  a  decree 
barriDg  their  daima,  is  not  mnltifarioas,  where 
it  appears  that  such  persons  hare  ao  interest 
which  would  warrant  thdr  joiader  as  plaln- 
tlBfe. 

2.  A  init  in  eqaitj  on  behalf  of  plaintiff  and 
78  others  in  the  same  interest  may  be  main- 
tained, even  if  each  parties  have  an  individual 
action  at  law  for  damages,  as  equity  will  take 
Jariadlction  to  prevent  a  mnltiplicity  of  suits. 

S.  The  jurisdiction  of  equity  to  prevent  a 
multiplicity  of  auita  may  be  Invoked  by  either 
plaintiff  or  defendant. 

4.  Where  suit  is  brought  by  plaintiff  for  him- 
self and  all  others  in  the  same  interest  who  may- 
come  In  and  join  as  plaintiffs,  the  defendant  is 
entitled  to  an  order  that  the  persons  failing  to 
appear  after  notice  has  been  given  ahall  be  bar- 
red  from  participating  In  the  recorery  tfr  from 
maintaining  acuMi  tor  damages  against  the 
defendant. 

Salt  by  Anna  X«.  Smith,  on  bebalf  of  her- 
self and  78  others,  against  the  Bank  of  New 
England,  for  breach  of  trust  To  the  bill 
the  defendant  demurred.  Oremiled. 

Bill  in  equity,  in  behalf  of  the  platntltr 
and  all  others  of  like  Interest,  alleging  that 
the  plaintiff  Is  the  owner  of  certificates  of 
deposit  issued  by  the  Union  Trust  Company, 
which  are  indorsed  by  the  defendants  In  the 
manner  stated  below;  that  on  March  29, 
1892,  it  was  agreed  between  the  trust  com- 
pany, a  corporation  organized  under  the  laws 
of  Iowa,  and  doing  business  in  that  state, 
and  the  defendants,  that  the  trust  company 
should  Issue  certificates  of  deposit  to  an 
amount  to  b«  thM«after  fixed,  and  should 
assign  and  transfer  to  the  defendants,  to  be 
held  by  them  In  trust  to  secure  the  payment 
of  the  certificates,  real  estate  and  other  se- 
curities approved  by  the  defendants  to  an 
amount  exceeding,  at  their  face  value,  by  10 
per  cent  the  amount  of  the  certificates;  that 
the  defendants  should  thereupon  citify  up- 
on each  of  the  certificates  that  Its  payment 
was  BO  secured;  that  the  trust  company 
might  at  any  time  withdraw  any  of  the  se- 
curities upon  substituting  others  of  equal  or 
greater  value;  that  under  and  in  pursuance 
of  the  agreement,  the  trust  company  issued 
certificates  of  deposit  to  the  amount  of 
^,000,  and  the  defendants  certified  thereon 
that  to  secure  the  payment  thereof, .  they 
held  securities  of  the  full  value  of  10  per 
cent  in  excess  of  the  amount  of  the  certifi- 
cates, though  they  in  fact  held  only  605 
shares  of  bank  stock,  of  the  face  value  of 
$00,000;  that  subsequently  the  trust  com- 
pany withdrew  the  bank  stock,  and  substi- 
tuted other  securities,  which  were  accepted 
%nd  approved  by  the  defendants,  of  the  face 
value  at  «91«00a  but  all  of  which,  except  ISO 


shares  of  bank  stock,  of  the  face  valoe  of 
$18,000,  were  wholly  worthless,  as  the  de- 
fendants then  knew,  or  by  due  care  would 
have  learned;  that  the  defendants  neglected 
to  cause  the  180  shares  of  bank  stock  to  be 
properly  transferred  to  them,  in  consequence 
of  which,  upon  a  liquidation  of  the  affiUrs  of 
the  bank,  the  full  value  of  the  stock  was 
paid  to  the  trust  compan";  that  whether  the 
trust  company  paid  this  money,  or  any  part 
of  it  to  the  defendants,  the  plaintiff  does 
not  know,  and  prays  to  be  informed;  tbat 
78  other  persons  (whose  names  and  resi- 
dences are  stated)  hold  certificates  of  deposit 
similar  In  all  respects  to  those  owned  by  the 
plaintiff  but  that  the  amount  hdd  by  each 
of  them  and  the  extent  of  their  respective 
Interests  are  unknown  to  the  plaintiff,  and 
can  only  be  determined  upon  an  accounting:; 
and  that  the  trust  company  is  in  the  hands 
of  a  receiver,  and  has  no  substantial  assets. 
The  prayer  of  the  bill  is  <1)  for  an  order  re- 
quiring all  persons  In  like  interest  to  Join  In 
the  action  or  be  tjarred  from  sharing  In  the 
decree;  (2)  for  discovery  and  sn  accoantlug; 
and  (3)  for  a  determination  of  the  damage 
caused  by  the  defendants'  negligence  in  the 
management  of  the  trust  estate,  and  a  de- 
cree that  the  defendants  shall  pay  the  same. 
The  defendants  demurred  because  (l)  the 
bill  Is  multifarious;  (2)  the  plaintiff  has  a 
plain  and  adequate  remedy  at  law;  and  ^ 
the  blU  Is  witboat  eqalty. 

David  A.  Taggart  Elijah  M.  Topllff.  and 
Van  Fossen  &  Frost  for  plalntlfl.  James  F. 
Brl^  and  Oliver  B.  Branch,  Cor  defSndants. 

CABPENTBB.  a  J.  Hie  biU  ts  not  multi- 
farious, nor  would  It  be  If  all  the  holders  of 
certiflcates  were  in  fact  made  parties  to  It 
either  as  plaintiffs  or  defendants.  They  are 
all  equally  and  directly  interested  In  the  dis- 
position of  any  trust  funds  now  held  by  the 
defendant^  and  in  any  damages  that  may 
be  awarded  against  them  for  a  breach  of  tbe 
trust  All  the  matters  In  controversy  relate 
exclusively  to  the  alleged  conduct  and  mla- 
conduct  of  the  defendants  as  trustees.  It 
not  (mly  appears  that  by  tbe  joinder  of  all 
others  of  like  interest  with  the  plaintiff  the 
defendants  will  not  be  embarrassed  or  sub- 
jected to  any  expense  or  Inconvenience  In 
making  their  defense,  nor  that  any  injustice 
will  be  done  them,  but  that  the  matters  in 
dispute  can  be  more  conveniently,  econom- 
ically, and  expeditiously  adjusted  in  one  suit 
Chase  v.  Searles,  46  N.  H.  511;  Eastman  t. 
Bank.  68  N.  H.  421,  422;  Page  t.  Whidden, 
59  N.  H.  607,  609.  Tbe  prevention  of  useless 
litigation  and  a  multiplicity  of  needless  suits 
is  a  recognized  ground  of  equity  jurisdiction. 
It  is  upon  this  principle  tbat  bills  of  peace 
are  sustained.  1  Story,  Eq.  Jnr.  |  853.  The 
bill  may  be  brought  as  well  by  the  numer- 
ous claimants  of  the  right  In  question  as  by 
him  against  whom  the  claim  is  made.  Cow- 
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par  T.  Ca«fc,  8  P.  Wnu.  1SB»  107;  GoDTen  t. 
iJwrgaTeiiiir>  1  Atk.  285;  Fowell  t.  Fowls, 
1  TfHmsa  4k  J.  ICO;  FtUUlpa  T.  Hudson,  2 
Ch.  App.  248. 

Tbo  plalnturs  bin  Is  In  the  natnn  of  a 
bill  ot  peace.  One  of  its  objects  Is  to  olH 
tain  an  adjudication  of  tiie  rigbto  of  the  pai> 
ties  In  one  snlt  Instead  of  79  suits.  For  the 
present  pnrpose  It  may  be  assnmed  that  tiw 
only  cause  of  aetton  disclosed  by  Hie  bin  Is 
tvt  damages  caosed  hj  the  dtfendants*  neg- 
ligence for  whldi  the  plaintiff  and  the  other 
h<ddws  of  cttHflcates  ha-re  each  a  p^liin  and 
adequate  remedy  at  law.  If  the  parties  In 
Intwest  severally  broiq;ht  acttons  at  law» 
the  qnestlon  of  the  defendants'  negligence 
would  be  exactly  the  same  in  all  the  actluis. 
and  would  neceasarlly  be  determined  upon 
the  same  erldnce.  Substantially,  the  dam- 
ages of  the  seToral  plalntlfls  would  be  as- 
sessed  upon  the  same  principle.  In  each 
case  the  same  witnesses  would  hare  to  be 
called,  at  the  same  cost  Each  trial  would 
consume  the  same  bHigth  of  time  and  sub- 
ject each  party  to  the  same  ezpen8&  For 
the  determination  at  tme  Issue  the  public 
must  proTlde  7D  sessions  of  the  conrt  ai^  79 
Jnrlea.  In  short,  a  single  Issue,  upon  which 
the  rights  ot  all  parties  Interested  In  the  con- 
trorersy  depend,  most  be  tried  79  times,  and 
the  parUes  and  the  public  be  subjected  to 
the  worse  than  useless  expense  of  78  trials. 

The  defendants*  position  that  nhe  equity 
Jnrlsdlctlcm  ut  tiie  court  to  prevent  a  multl- 
plid^  of  suits  cannot  properly  be  Invcdced, 
exc^  by  the  person  wbo  may  be  subjected 
to  them,**  Is  supported  by  no  authority  and 
has  no  foundation  in  principle^  A  speedy 
and  inexpensive  adjudication  of  thtfr  com- 
mon right  is  quite  as  Important  to  the  nu- 
merous plaintiffs  as  to  the  single  defendant, 
and  it  may  be  much  more  so.  Caaes  may 
often  happen  where  a  rejection  of  their  ap> 
plication  tor  equltablii  Intervention  to  pr^ 
vent  a  muItlpUcIty  of  suits  would  operate 
practically  as  a  denial  of  Justice.  Suppose^ 
&  g.,  that  eadi  of  one  hundred  pemns  hdd 
sa  Interest  coupcm  for,  say,  six  dollars,  on 
bonds  Issued  by  a  town  m  other  o)rporatlon, 
and  that  tbe  only  controverted  question  was 
the  validity  of  the  bcmda;  each  coupon 
holder  would  have  a  clear,  and,  in  a  legal 
sense,  an  adequate^  remedy  at  law.  But  if 
he  recovered  In  an  action  at  law  he  wotUi 


reallas  nothliw,  as  the  necessary  expenses  of 
tbe  suit  would  eneed  the  amount  recovered. 
If,  on  the  other  hand,  the  questioa  were  de- 
termined in  one  suit,  each  might  realise  sub- 
stantially the  amount  of  his  demand.  To 
hold  that  equity  will  Intervene  in  behalf  of 
the  cwporatlon,  but  not  In  bAaU  of  the  cou- 
p<m^  holders,  to  c(»np^  the  Issue  to  be  tried 
In  one  suit,  would  bring  desOTVed  reproach 
upon  the  administration  of  Justice.  'The 
weight  of  authority,"  says  Mr.  Fomwoy,  "Is 
simply  overwhelming  that  the  Jurisdiction 
may  and  should  be  exndaed,  either  on  be- 
half of  a  numerous  body  of  separate  claim- 
ants against  a  sln^e  party,  or  on  behalf  of 
a  alngle  party  against  such  a  numerous  body, 
*  *  *  where  then  la,  and  because  there 
la,  merdy  a  cmnmunlty  of  interest  ammig 
ttiem  In  the  queetlona  of  law  and  fact  In- 
volved in  the  g^ieral  eontroveray,  or  in  the 
bind  and  form  ot  r^ef  demanded  and  ob- 
tained by  or  against  each  Individual  member 
of  the  numerous  body."  1  Pom.  Bq.  Jur.  I 
268.  8u(A  would  be  the  doctrine  here;  if 
there  were  no  authority  on  the  subject 
Any  reasonably  necessary  process  for  con- 
venieaitly  and  eomomlcaUy  ascertaining 
rights  and  furnishing  a  remedy  tor  their  vio- 
lation may  be  used.  Webster  v.  Halt,  60  N. 
H.  7;  Hetcalf  v.  Gllmore,  69  M.  H.  417,  484; 
Walker  v.  Walker,  68  N.  H.  321;  Bro&kB  v. 
Howlson,  Id.  882,  88&  For  Uie  mfcffcement 
of  the  rights  of  parUes  our  common  law  pro- 
vides "the  best  Inventlble  procedure."  Oage 
T.  OagOk  66  N.  H.  282,  294,  29  AO.  543;  Owen 
V.  Weston,  63  N.  H.  699,  60a  602,  4  AtL  SOL 
An  order  may  be  made  at  the  Mai  term  0f 
ttie  defendants  desire  or  deem  It  necessary 
for  1h^  protectl<m  against  other  suits)  that 
all  the  certificate  holders  who,  upon  pntpv 
notice,  fell  to  appear  as  plalntlfls  on  or  be- 
fore the  time  set  for  the  trial,  or  other  sped- 
fled  time,  shall  be  forever  barred  from  par- 
tidjtating  In  any  of  the  trust  firads,  or  In 
uiy  damages  that  may  be  awarded  by  tea- 
son  of  the  defendants'  negligence;  and  firom 
hereafter  bringing  any  action.  The  bill  may 
be  maintained  to  avoid  a  multiplicity  of 
suits.  This  resiUt  makes  It  mmecessary  to 
consider  whether  It  might  be  maintained 
upon  oth»  grounds.  Demurrer  overruled. 


PARSONS,  J. 
cnrred. 


didnotsit  Ths  others  eon- 
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(TO  N.  R.  HI) 

GARB  T.  AnAya, 

(finnnm  Court  of  New  Hampililvtb  Gntton. 
July  2B, 

DBPOSmONB—STLINa— COURT  RUIiBS. 

1.  Pab.  St  c.  204,  I  5>  aathoriio  the  court 
to  make  rules  of  practice  not  iDconsiatent  with 
the  taws.  Bole  26  authorized  the  court,  on 
motioD,  to  require  all  depositioDS  intended  to  be 
nsed  on  the  trial  of  a  cause  to  be  filed  with 
the  derk.  £r«M,  that  such  rule  was  not  in 
conSict  with  the  laws. 

2.  A  conrt  has  an  inherent  power  to  order  a 
deposition,  talcen  In  a  ease  before  it,  to  be  filed 
with  the  clerk  in  the  furtherance  of  justice. 

8.  Whether  justice  requires  an  order  that  a 
deposition  taken  in  a  caae  be  filed  with  the 
clerk  is  a  question  of  fact  for  the  czchidTa  de- 
termination of  the  trial  court 

Bzceptlau  from  Otsfttm  cmmty. 

Salt  by  Alfred  W.  Oarr  against  Alexander 
Adams  fyx  the  determlnatloii  of  bomidailes. 
From  an  order  requiring  the  plaintiff  to  file 
a  depocdtlon,  he  filed  exceptions.  Oremded. 

BlU  in  equity,  for  the  determination  of  con- 
fused and  uu certain  boundaries  between  the 
parties.  At  the  May  trial  term,  1890,  the  de- 
fendant moved  that  the  plaintiff  be  required, 
under  the  twenty-sixth  role  of  court,  to  file  a 
depoBition  taken  by  him  of  a  witness,  not  a 
party,  residing  in  Massachusetts.  The  court 
granted  the  motion,  and  ordered  the  deposi- 
tion to  be  filed  by  June  lOtb  of  that  year. 
The  plaintiff  excepted,  and  duly  filed  a  bill 
of  exceptlona  upon  the  ground  that  the  Aego- 
sitlon  was  his  private  property,  and  subject 
to  hlB  own  exclusive  use  and  custody  ontil  he 
elected  to  use  It,  and  not  subject  to  be  ordered 
OD  file  or  put  in  custody  of  the  conrt 

Bbucbam,  Bfttcbell  A  Batcbenor,  Deaibwn 
ft  Cliase,  aod  Drew,  Jordan  St  Bncklej,  for 
plaintiff.  Lewis  W.  Fling  and  Bnrielf  h  tt 
Adams,  for  defendant 

KX>DOErr,  a  J.  "Upon  motion  to  the 
court  fhb  depositions  whicb  elttter  partj  pro- 
poses to  use  on  the  trial  are  to  be  filed  with 
"Qie  derk;  and,  after  snch  motion  is  granted, 
no  dQ>o«ltions  are  to  be  used  except  those 
vUch  are  thus  filed."  Rules  of  Court,  No. 
28.  "The  conrt  may  from  time  to  time  estab- 
lish rules  and  orders  of  practice,  consistent 
with  the  laws,  for  conducting  and  regulating 
Its  hndness.**  Puth  St  c.  204,  |  S.  The 
plalntur  has  pointed  out  no  Inconsistency  be- 
tween the  role  and  the  laws,  and  none  exists. 
But,  aside  from  the  rule,  the  court  bad  the 
power  to  make  the  order.  "Oonrts  of  Justice 
have  power,  as  a  necessary  Incident  to  their 
gennal  jurisdiction,  to  make  such  orders  ta 
relation  to  tiie  cases  pending  before  them  as 
are  necessary  to  this  progress  oC  the  cases  and 
tiie  dispatch  of  budness."  Demlng  t.  Foster, 
42  N.  H.  10M78.  The  thet^  of  the  law  Is 
"that  the  court  may  make  sndi  orders  In  each 
case,  from  time  to  time,  as  Justice  may  re- 
quire" (Id.  179);  and  whether  Justice  required 
the  making  of  the  particular  order  complained 


<tf  was  manlfestiy  a  queation  of  fftct  for  the 
exclusive  determination  of  tbe  preiriding  Jus- 
tice.  Exceptions  overruled. 


0HAB4  J„ 
correl 


did  not  sit  The  others  eaa- 


m  N.  H. » 

LBAZOTT  V.  BOSTON  ft  M.  B.  00. 

(Sufffeme  Court  of  New  Hampshire.  HUUbore. 
July  28,  1809;) 

XAam  AMD  BKtVANT— INJURIS8  IN  TORSnnV 
STATB  —  WHAT  LAW  0OVEEN8  —  DBFECTTTB 
INSPECnOH— KNOWUBDOE  —  ABBVMITIOS  OV 
KI8K. 

1.  Where  a  brakemao  injured  on  defendants 
railroad  in  Massadinsetta  broopbt  a  suit  In 
New  Hampshire,  defendant's  liabilHr  was  to 
be  determined  by  the  laws  of  Massachusetta. 

2.  Plaintiff,  an  experienced  brakeman  in  de- 
fendant railroad  company's  employ,  was  injured 
wldle  standing  on  the  platform  of  a  fortign 
coal  ear,  by  reason  of  a  detective  brake  rod. 
Plaintiff  knew  that  defendant's  Inspector  nev» 
examined  the  brakes  on  foreign  care,  except 
to  see  that  the  chains  were  attached  to  the  rods. 
BM,  that  since  plaintiff  was  familiar  with 
defendant's  mtem  of  inq^ection,  and  the  dan- 
ger from  defective  brake  rods  on  such  cars 
was  apparent  to  a  man  of  ordinary  prudence, 
plaintiff,  tj  voluntarily  remslning  in  defendant's 
employment  with  knowledge  of  such  danger, 
assumed  the  risk  Incident  thereto. 

Exceptions  from  Hlllaboro  county. 

Action  by  Victor  Leasott  against  the  Bo» 
ton  ft  Maine  Railroad  Cmnpany  to  recover  for 
Injuries.  Verdict  for  plaintiff,  and  defendants 
except  Sxcepttons  sustained.  Judgment  for 
defendants. 

Case,  for  negligence.  Trial  by  Jury,  and 
verdict  for  the  plaJntllf.  The  default  com- 
plained of  was  tbe  defendants'  failure  to  In- 
spect the  brake  on  a  Mew  York  ft  New  Bng^ 
land  coal  car  which  they  had  received  ftom  a 
connecting  line  at  Worcester,  Haas.,  to  haul 
over  their  Une  to  Greendale,  Mssa  The  |daln- 
tiff's  evidence  tended  to  prove  that  he  had 
been  In  tlu  defendants'  eajfloiy  as  a  freight 
brakenon  between  Nashua  and  Worcestw, 
Mass.,  for  more  than  five  yesra  prior  to  the 
time  of  tiie  accldmt  At  that  time  he  was 
on  a  siding  at  Oreendale,  Bhlf  ting  out  this  ear. 
There  was  a  platform  about  18  Indies  wide 
ffli  the  Old  of  the  car,  for  brakemen  to  stand 
upon  when  doing  this  work.  The  brake  rod 
came  up  through  the  center  of  the  platform 
about  8  or  feet  with  nothing  to  support 
It  TUa  rod  had  a  defect  In  It,  which  had 
existed  for  some  time,  but  which  was  not 
readily  dlscoroable  by  the  j^lntlfl.  Tbe 
car  was  In  motion,  and  the  plaintiff  was 
standing  upon  the  platform;  and  when.  In 
the  p^ormance  of  his  duty,  he  attempted  to 
set  the  btake^  the  rod  broke,  because  of  the 
defect,  and  threw  him  upon  the  track,  tluis 
causing  his  Injuries.  Tbe  defendants  woe 
accustomed  to  Inspeot  the  running  gear  of 
foreign  cars^  and  occasionally  tiie  brakes,  fftr 
enough  to  discover  If  the  chains  were  attach- 
ed to  the  rod^  but  made  no  other  liwpectl<Hi 
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of  bnkei  nnlew  thdr  attetttkm  va*  called  to 
tboae  upon  some  pardcnlar  car.  The  plaloUfl 
was  a  man  of  wdlnary  Intdllgenc^  familiar 
with  Ui  work  and  with  tbli  ayitem  of  In- 
ipectlML  The  defendanta  »c^ted  to  the  de* 
ulal  of  thdr  motion  for  a  nounlt;  and  the 
l^alntlff,  to  tbe  mUns  of  the  oonrt  tbat  wbat- 
ever  wo  old  be  a  defease  to  tUa  action  In 
Massachnaetts  la  a  defense  here. 

Oeorge  B.  French  and  Jeremiah  J.  Doyl^ 
for  plaintiff.  ObarlM  H.  Bnnia  and  Gharlei 
J.  Hamblett,  tot  defendanta. 

X0UN6,  J.  The  rl^ta  of  parUce  In  ae- 
tlona  <ti  tort  ai»  w  ikr  eorenwd  by  the  lex 
lod  that  whatever  would  be  a  defense  to  an 
action  where  the  canae  aroae  la  a  defense 
here.  Beadiam  t.  Pn^rietora  of  Portamontb 
Bridge,  68  N.  H.  882,  40  Aa  1086.  The  mle 
of  the  United  Statea  aiqpreine  cour^  that  It 
win  adopt  Its  own  oonstructUm  of  the  com- 
mon law  (Railroad  Oo.  v.  Ban^  140  U.  S. 
868,  878,  18  Sop.  Ot  014,  87  I-  Ed.  772),  has 
no  application;  for  thia  court  has  no  co-or- 
dinate Jnrladlctloa  with  the  courts  of  Maasar 
chnsetta.  Inspection  waa  the  only  duty 
which  the  law  of  Maaaadiusetts  Imposed  upon 
Oie  defendanta,  for  the  plahitUTs  benefit.  In 
reqteet  erf  thla  car;  and  they  performed  this 
duty  If  they  fnrnlabed  competent,  sufficient, 
and  SDltable  inspectors,  aetli^  under  prop- 
er eiverintendence»  rulea,  and  instructions. 
Hadcln  r.  Railroad,  136  Masa.  201.  The  Qe- 
fendanta*  habitual  neglect  to  inspect  the 
brakea  on  cars  which  they  received  frocn  con- 
necting llnea  was  the  only  evidence  of  their 
failure  to  pttfcvm  thla  doty,  and,  while  this 
la  evldeiwe  ct  the  defoidants*  negligence 
(Coffee  T.  Railroad  Oo.,  IfiS'Mass.  21,  28  N.  SI. 
1128),  It  is  not  of  Itself  sufficient  to  establish 
their  liability;  for  the  burdm  Is  on  the  plain- 
tiff to  show  all  the  facts  necessary  to  con- 
stitute hla  cause  of  action,  and  one  of  these 
Cacta  Is  that  the  acddmit  was  not  caused  by 
a  risk  which  he  assumed  when  he  entered  the 
defendants*  employment  A  servant  assumee 
the  risk  arl^ng  from  all  the  ordinary  dangers 
of  hla  emidoyment,  of  which  he  either  knows 
or  mlgbt  have  known  by  the  ezerdae  at  due 
care;  and  this  Indudea  any  risk  adslDg  from 
the  negligent  performance  tiie  master's 
duties,  if  the  servant  knows  of  this  danger, 
and  voluntarily  remains  in  thu  master'a  em- 
ployment. XJptm  tills  point  the  law  la  the 
same  both  In  thla  state  and  In  Massadiusetts. 
Nourle  T.  Theobald,  68  N.  H.  664.  41  Ati.  182; 
Young  T.  Railroad  (N.  H.)  41  Aa  268;  Hardy 
V.  Railroad,  68  N.  H.  523,  41  Aa  178;  AUen 
T.  Ralhwad  Co.  (N.  H.)  88  Atl.  878;  OolUns  v. 
Car  Co.,  68  N.  H.  186,  88  Ati.  104T;  Demars 
T.  Manufacturing  Oa,  67  N.  R.  401,  40  Ati. 
902;  Bancroft  T.  Railroad,  67  N.  H.  406,  80 
Atl.  409;  Henderson  r.  Williams,  06  N.  H. 
406,  28  Aa  865;  Hanley  T.  Railroad  Co.,  62 
N.  H.  274,  282;  Iftish  r.  Steel  Co.,  Id.  406, 
408;  nfleld  v.  RaUroad,  42  N.  H.  226,  286^ 


240;  Davia  v.  ForVesk  171  Mass.  648,  61  X. 
E.  20;  Tenanty  T.  Manu&cturlng  GkK.  170 
Mass.  828-826,  48  N.  SL  664;  March  v. 
Thomas  WUson's  &<am  A  Co.,  168  Maaa.  408. 
410.  47  N.  B.  Ill;  Beli  v.  Railroad  Oo.,  168 
Mass.  44S,  47  N.  B.  118;  Austin  v.  Ralhnad. 
184  Maaa.  282,  284.  41  N.  B.  288;  Ooodea  t. 
Railroad  Co.,  162  Mass.  287,  288,  88  N.  B. 
600;  Gtoldtiiwalt  T.  RaUway  Co.,  160  Mass. 
654,  86  N.  B.  486. 

The  plaintiff  was  familiar  with  his  work, 
and  with  the  d^endanta*  ayitem  of  biapee- 
tiw.  He  knew  that  they  never  made  uiy 
test  to  discover  the  strength  of  brake  rods  cm 
foreign  cars.  The  danger  from  InsufBdent 
bralce  roda  on  cars  of  tlila  kind  Is  so  i^arent 
that  no  man  of  ordinary  prudence  could  fall 
to  see  and  appredato  it;  and  tiio  plaintiff;  by 
voluntarily  runaining  In  tiie  defendants  em- 
ployment after  he  knew  of  tills  danger,  must 
be  lield  to  have  assumed  this  risk.  Verdict 
set  aride.  Judgment  for  the  defendants. 

PBASLBB^  j:,  did  not  Bit  The  otiiera  coa-  . 
enrred. 


(69  N.  H.  fiS8) 
SINCLAIR  V.  WHBELBR  eC  aL 
(Supreme  Oonrt  of  New  Hampshim  Coos. 
March  17.  1890.) 

CONDITIONAL  SALE— VENDOR'S  LIBN— MBHO- 
RAJ4DUU  OF— FAILURB  TO  PIL.B)  —  EPPBCT — 
AGAINST  HORTOAGEB— AGAINST  ASSIONBS  IN 
INSOLVENCY— RBPLBTIN— GENERAL  ISSUB— 
TRYING  TITLE  UNDER  AMENDMENT. 

1.  Pub.  St  c.  140.  8  28.  declares  that  no  lien 
reserved  on  personal^  sold  conditionally,  and 

Kflsing  Into  the  hande  of  the  purchaser,  shall 
valid  against  creditors  onlesa  a  memorandum 
thereof  be  filed  In  the  town  clerk's  office,  ffeld, 
that  where  one  in  poBSession  of  property,  under 
agreement  that  title  shoold  remain  in  the  ven- 
dor nntil  full  payment  therefor,  made  an  as- 
signment in  i&Bolrenc;,  the  Trader's  title  was 

good  against  the  insolvmt  and  tiie  assignee, 
longh  no  affidavit  or  memoraDdnm  waa  filed. 

2.  Pob.  St.  c.  140.  I  28,  declares  no  lien  re- 
served on  personal  property  sold  conditionally, 
and  passing  Into  the  hands  of  the  conditional 
parchaser,  except  on  housdiold  goods,  created 
by  lease  thereof  containing  option  to  pnrdiase. 
ahonld  be  valid  against  attaclilng  creditors  as 
subsequent  purchasers,  unless  a  memorandum 
thereof  should  be  filed  In  the  town  clerk's  of- 
fice. ffeU,  that  where  the  purchaser  in  part  of 
hoas^old  goods,  under  an  agreement  that  titie 
should  remain  in  the  vendor  until  payment, 
made  additions  to  the  property,  and  subsequent- 
ly mortgaged  it,  there  b«ng  no  memorandum 
filed,  the  titie  of  the  vendor,  save  as  to  house- 
hold goods,  was  subject  to  the  mortgage. 

3.  When  the  vendor  of  goods  sold  condition- 
ally replevied  the  same  together  with  ad^tions 
made  uiereto  by  the  vendee  from  the  vendee's 
assignee  in  insolvency  and  a  mortgagee  of  all 
the  goods,  and  defendants  pleaded  the  general 
issue,  it  was  error  to  admit  evidence  of  the  ad- 
ditions and  mortgage,  since  the  general  issue 
only  denied  the  wronafol  taking,  and  ^  not 
raise  the  question  of  iriUntiff's  titifc 

Bxceptiona  from  Gboa  county. 

Action  by  Charles  A.  Sinclair  against  Fred 
N.  Wheder  and  another.  To  a  Judgment  in 
farm  ct  defendants,  plaintiff  excepted.  Set 
aalde 
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Beplertn.  nea,  the  general  Isane.  Facts 
foand  by  a  referee.  Knapp  &  Son  took  a 
lease  from  one  Braiu  of  tbe  Wilson  House  In 
Berlin,  and  t^e  plaintiff  guarantied  the  pay- 
ment of  the  rent.  The  plalntUf,  at  the  re- 
queit  of  Knapp  ft  Bon,  aSao  parcbased  the  for* 
nltore  and  other  personal  pnqwrty  In  tbe 
hoote,  and  July  8,  1889,  ddlvered  tt  to  them, 
with  the  anderstandlng  that  when  they  paid 
six  promissory  notes  of  that  date  for  $500 
each,  given  tm  ttte  money  ($2,600)  whl^  he 
had  pi^  for  the  property,  and  1400  wblcta 
he  loaned  them,  and  also  paid  the  rent  which 
be  had  goarantled,  be  would  give  them  a  bOl 
of  sale  of  it,  and  that  In  tbe  meantime  it 
Bbonld  remain  his  property.  Knapp  ft  Son 
were  wltbont  means,  and  tbe  plaintiff  ottered 
Into  tbe  transaction  to  enable  them  to  get  a 
llvtaig  by  running  a  hotel  September  18, 
1890,  the  plaintiff  purchased  the  Wilson 
House,  and  thereafter  Knapp  ft  Son  were  to 
pay  the  rent  to  him;  the  understanding  be- 
tween them  being  that  the  plaintiff  should 
htM  tbe  title  to  tbe  personal  property  until 
tite  notes  and  rent  were  paid.  No  memoran- 
dum, aflldaTit,  or  recwd  In  respect  to  these 
understandings  was  made,  as  required  by  the 
statute.  Pub.  St  c.  140,'  |  23.  The  elder 
K^app  died  In  January,  1S93,  and  the  son  pur- 
chased his  Interest  August  10,  1894,  be 
mortgaged  tbe  property  In  the  hotel  to  the  de> 
fendant  Cross  to  secure  the  payment  of  a 
note  for  |000.  dated  August  6,  1894.  with  In- 
terest annually,  on  whl^  payments  to  the 
amount  of  |236  were  made  prior  to  July  26, 
188fl.  The  mortgage  was  taken  by  Cross  In 
good  fiahb,  he  believing  that  the  property  be- 
longed to  the  mortgagor,  and  having  no  notice 
of  any  outstanding  claim  upon  It  Novembw 
6,  1896^  ^lapp  made  an  assignment  bi  In- 
solvency to  the  Judge  of  probate,  and  tbe  de- 
fendant Wheeler  was  appointed  assignee.  On 
tbe  same  day,  and  before  notice  of  tbe  In- 
solvency proceeding,  tbe  plaintiff  caused  the 
property  to  be  attached  on  a  writ  in  bis  fa- 
vor against  Knapp.  The  defendant  Wheeler 
served  the  writ  and  took  possession  of  the 
property  befttre  he  rec^ved  notice  of  Knamr's 
assignment  He  refused  to  give  up  the  prop- 
erly on  demand,  and  it  was  replevied  In  this 
action.  After  Knapp  ft  Son  took  possMslon, 
they  purchased  other  property  for  use  in  run- 
ning the  hotel,  some  of  which  replaced  artl- 
des  Ixoken  or  worn  out  and  some  pf  wbldi 
was  in  addition  to  the  property  received  from 
tbm  plaintiff.  The  additions  were  worib  $409 
urtien  the  property  was  r^>levled.  (hie  ot  the 
$S0O  notes,  and  rent  amounting  to  $882,  have 


been  paid.  Bvldmos  rebtting  to  addltloos  to 
tbe  property  and  the  OMss  mortgage  was  re- 
celred,  subject  to  tiie  pbUntUTs  exception. 
Judgment  was  ordered  fw  tbe  defmdants, 
and  the  plaintiff  excepted. 

Gbamberlln  ft  Rkdi  and  Bingham.  MItchdl 
ft  BatcbeUor,  for  pbUntlff.  O.  Edward  WiVit 
and  Daley  ft  Goes,  f<w  defendants. 

PIKE,  J.  The  defendants.  In  argument, 
make  no  claim  that  the  plaintiff  waived  bit 
right  to  reclaim  the  property  by  attaching  it 
and  therefore  this  questlm  Is  not  considered 
As  against  the  Insolvent  and  bis  assignee,  tht 
plaintiff's  titie  was  valid,  although  no  memo- 
randum, affidavit  or  record  was  made,  as  re- 
quired by  the  statute.  Adams  v.  Lee,  04  N. 
H.  421,  13  AtL  786.  As  against  the  defendant 
QroBS,  who  was  a  subsequent  pnndiaaer  with- 
out notice,  the  plaintiff's  titie  to  the  property 
other  than  "household  goods,"  was  subject  to 
OroBs'  mor^ge.  Pub.  8t  c.  140.  {  23.  It  ap- 
peared that  the  Knapps  bad  made  additions  to 
the  original  property,  which  at  the  time  of 
the  replevy  were  of  the  value  of  $400.  These 
were  Included  In  the  mortgage  to  Cross.  It 
Is  assumed  that  these  and  the  other  property 
Incladed  in  the  mortgage,  aside  from  house- 
hold goods,  were  of  sufficient  value  to  jfaj 
the  balance  due  upon  Ooss*  note.  If  it  la. 
Cross  should  have  judgment  for  the  amount 
due  him,  and  the  plaintiff  should  have  Judg- 
ment for  the  goods  replevied  which  were  tn- 
clftded  In  the  sale.  Whether  Oross  had  a  lien 
upon  such  of  the  property  as  were  household 
goods  Is  not  considered.  The  general  Issue  In 
replevin  simply  denies  the  wrongful  taking. 
MltcheU  V.  Roberts,  GO  N.  H.  486.  490;  Garter 
V.  Piper,  67  N.  H.  217.  To  properly  raise  the 
question  of  the  plaintiff's  titie,  the  defend- 
ants should  have  pleaded  property  In  some 
one  else,  denying  that  It  was  In  the  plaintiff. 
Dickinson  v.  LoveU.  85  N.  H.  0.  19.  me  evi- 
dence to  wbfch  the  plaintiff  excepted  was  not 
relevant  to  the  Issue  raised,  and  was,  tiiere- 
fore.  Improperly  received,  nie  defendants, 
however,  at  the  trial  term,  may  ask  leave  to 
amend  by  flllng  a  plea  of  property,  and  to 
recommit  the  report  Morse  v.  Whltcber,  64 
N.  H.  691.  698,  15  Aa  207.  If  leave  Is  grant- 
ed, the  evidence  impn^rly  received  will  then 
be  competent  and  the  plaintiff  may  submit 
evidence  upon  the  new  Issne  to  contradict  the 
testimony  of  tiie  d^endanta.  Judgmwt  aet 
aside. 

TOUNQ,  J.,  did  not  ait  Tbe  others  eon- 
cuired. 
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(«e  N.  H.  SS) 
BOIiTB  ft  BUMFOBD  ASTIAm  T.  LB- 
FBBBSL 

(BopicnM  Court  of  New  Hu&pdiin.  Mmi* 
muk.  March  11, 


TRUSTS— GHARITIBS— STATE  NOT  A  PARTY— 
AMENDMENT  —  SALE  —  FORFEITURE  —  TRUS- 
TEE'S POWER  TO  SBU^ALE  FOR  BENEFIT 
OF  E8TATB-BT  DIRfiiCTION  OP  COURT— EF- 
FECT—PDRFBTUITIBS. 

1.  Where  It  was  objected  that  a  suit  involTed 
a  public  charity,  and  the  state  was  not  a  par- 
ty, it  was  proper  to  allow  an  amendment  mak- 
ing the  attoroej  seDeral  a  par^. 

2.  Where  a  wiU  deriBed  property  to  tnutees 
io  fee  OQ  condition  that  they  should  hold  and 
apply  the  property  to  the  use  of  a  certain  cbar- 
it7.  with  no  power  of  aale  by  tbem  tor  99  years 
from  the  taking  effect  of  the  will,  the  trustees 
had  no  power  to  alien  the  trust  property. 

8.  A  directiou  in  a  ffitt  for  a  cbantable  trust 
that  the  real  estate  devised  should  not  be  alien- 
ated for  09  years  was  not  void  as  a  perpetuity. 

4.  Where  a  devise  to  trustees  for  a  charitable 
purpose  directed  that  they  should  not  alien  any 
of  the  property,  and  also  declared  that,  if  the 
trustees  did  not  comply  with  the  terms  of  the 
devise,  the  trust  should  be  forfeited,  a  sale  of  a 
portion  of  the  property  for  the  beneSt  of  the 
trust,  under  the  directiou  of  a  court  of  equity, 
would  not  cause  a  forfdture  of  the  trust. 

6.  Bealty  was  devised  to  trusteea  for  a  chari- 
table use,  and  the  devisee  directed  that  the 
trustee  should  not  alien  the  property.  A^ter 
the  devise  took  effect,  a  portion  of  the  property 
was  eond«nned  by  a  railroad  company  aa  a  lo- 
catirai  for  side  tracks,  en^ne  booses,  etc.  The 
trustees  were  awarded  damages  tn  the  sum  of 
$1,800,  and  appealed,  whereupon  the  railroad 
company  offered  tbem  92,500  for  a  deed  of  the 
condemned  portion.  The  trial  term  found  as  a 
fact  that  the  eivios  of  such  a  deed  would  be 
beneficial  to  the  trust  Beld,  that  a  court  of 
eqnity  had  power  to  direct  a  sole  of  the  con- 
demned portion,  alnce  the  trust  would,  in  any 
event,  lose  the  use  of  the  land,  and  whether 
the  sale  would  be  more  benefldal  than  a  prose- 
cution of  the  appeal  was  a  question  of  fact  to 
be  decided  by  the  trial  court. 

6.  Where  a  charitable  devise  to  trustees  for 
99  years  declared  that,  if  the  trustees  did  not 
comply  with  the  terms  and  conditions  of  the 
trust,  the  property  should  go  to  a  certain  indi- 
vidual, the  gift  over  was  void  as  a  perpetuity 
under  the  rule  that  the  event  on  whicb  a  gift 
over  is  limited  must  occur  within  the  life  or 
lives  of  some  person  or  persons  in  being  and  21 
years  and  a  fraction  thereafter,  since  the  devise 
rested  on  an  event  which  might  never  occur,  or 
mii^t  not  occur  for  9B  years,  as  a  term  in  gross 
wnhont  referoice  to  any  life  tn  bring. 

BlU  by  the  Bolfe  A  Romford  Aaylnm 
against  Joseph  Lefebre  for  a  constroctlon  of 
the  will  and  codicil  of  Sarah  Thompson,  de- 
ceased, and  for  leave  to  sell  cratain  lands  held 
in  trust  Petition  granted. 

BUI  In  equity,  asking  for  the  conatmctlon 
of  the  will  and  codicil  of  Sarah  Thompson, 
called  Countess  Bnmford,  and  asking  the  ad- 
vice Qt  the  court  aa  to  the  power  and  dntiea 
of  the  trasteea  under  tald  wUL  B^cts  found 
by  the  court  The  will  and  codicil  wwe  ap- 
proved and  allowed  March  22,  1863.  The 
plaintiffs  an  a  corporation  organised  as  suc- 
cessor to  tbe  tnutees  named  In  the  win,  and 
have  all  the  powers  of  the  original  tmsteea. 
The  will  and  codicil,  so  far  aa  material,  are 
as  followa: 


Will:  "I  give,  devise,  and  bequest  to  the 
said  town  of  Ooncord,  In  Xew  Hampshire,  the 
place  Qt  my  nativity,  my  real  estate  In  said 
town,  known  by  the  name  of  the  'Rolfe  Bs- 
tate,*  inherited  by  me  from  my  brother,  the 
late  OoL  Paul  Rolfe.  This  devise  to  the  said 
town  of  Ooncord  Is  on  the  express  condition 
*  *  *  that  said  town  shall  hold  and  apply 
the  said  property  to  a  charitable  pari>ose, 
namely,  the  forming  and  maintaining  an  In- 
stitution for  the  poor  and  oeedy.-^urticnlarly 
young  femalM  without  mothers,— making  my 
said  home  and  estate  known  as  the  'Rolfe 
Estate,'  the  seat  of  it  and  bearing  the  name 
of  the  Rolfe  and  Romford  Asylum,  and  with 
no  power  of  sale  by  said  town  during  the  term 
of  ninety-nine  years  from  and  after  the  time 
when  this  wUl  shall  be  proved  and  allowed. 
And  in  case  of  the  failure  of  said  town  of 
Concord  to  accept  said  devise  on  said  terms 
and  conditions  within  one  year  after  this,  my 
said  will,  shall  be  proved  and  allowed,  or  to 
falthfnily  comply  with  said  terms  and  condi- 
tions after  the  same  shall  have  been  accepted, 
tben  I  give  and  devise  said  estate,  subject  to 
the  annuity  of  said  Emma  Oannell  Burgum, 
to  said  Joseph  Amidle  Lefebre,  now  or  here- 
after to  be  called  Joseph  Amidle  Rnmford,  his 
heirs  and  assigns,  forever.** 

Codicil:  "I  hereby  revoke  the  devise  made 
in  my  said  will  to  the  town  of  Concord,  and 
Instead  thereof  I  give  and  devise  the  said  real 
estate  in  said  will  devised  to  said  town  to 
Francis  X.  Ftsk,  of  Concord;  James  F.  Bald- 
win, of  Boston,  Uassacbosetts;  Joseph  B. 
WaUter,  Ebeneser  8.  Towle,  and  Samod  Cof- 
fin, of  said  Ooncord,  Kew  Hampshire.— as  trus- 
tees, in  fee  simple,  together  with  the  som  of 
fifteen  tturasand  dollars.  The  said  real  estate 
to.  be  held  and  appropriated  by  said  tmsteea 
and.  their  sncceasora  in  said  tmat  in  the  aame 
manner  and  for  the  same  pnrpMOS  aa  It  would 
have  been  held  nnder  my  said  will  by  said 
town  at  Concord.  And  the  said  nm  of  fif  ten 
thousand  doUara  la  to  be  held  and  Inveated 
and  the  Income  thereof  apivopriated  by  Umn 
to  the  fonnding  ud  maintaining  of  the  aaid 
InatltQtliHi  to  be  known  aa  the  Bolfe  and  Bum- 
ford  Asylum.  But  I  farther  direct  and  pro- 
vide tiiat  the  aatd  InatitntitMi  ahall  be  con- 
fined to  children  who  are  natives  of  aald 
town  of  Concord.  It  being  my  lntentl(«  with 
thla  laat-m«tioned  additional  provision  mere- 
ly to  aubstltute  trustees  aa  herein  named  In 
place  of  the  town  of  Otmcord,  and  to  add  aaid 
beanest  for  the  purpose  of  better  carrying  out 
my  intention  as  to  said  inatitutlen.  In  all  oth- 
er respecta  my  will  la  to  atand  aa  heretoftwe 
dedaxed.  I  hereby  revoke  any  part  of  my 
aaid  win  iDCcmaiBtent  with  thla  codlcIL  In  all 
other  respects  I  confirm  the  same." 

In  Februaxy,  1808,  the  Concord  A  Montreal 
Railroad  condemned  a  portion  of  the  land  in- 
cluded In  the  Bolfe  estate,  bequeadied  in  trust 
as  aforesaid,  for  ride  tracks,  engine  houses, 
etc.,  and  upon  a  hearing  tb»  plaintiffs  were 
awarded  the  sum  of  $1,800  for  the  land  so 
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taken.  An  appe&l  trom  tbls  award  was  taken 
by  the  plaintiffs,  which  Is  now  pending  In  the 
supreme  court  of  tbls  county.  Since  the  ap- 
peal was  taken,  the  railroad  has  offered  to 
pay  the  plaintiffs  the  sum  of  $2;600  for  the 
land  so  taken,  provided  they  will  give  to  the 
railroad  a  quitclaim  deed  of  the  land.  It  la 
for  the  benefit  of  the  beneficiaries,  and  In 
furtherance  of  the  purposes  of  the  trust.  If 
the  ptaJntlffs  are  i>ermltted  to  alienate  the 
condetoned  land,  and  to  give  the  railroad  a 
deed  thereof.  The  plaintiffs  have  been  ad- 
Tlsed  that  under  the  trust  created  by  said  win 
and  codicil  the  limitation  over  to  Lefebre  la 
case  of  the  failure  of  the  tmsteea  to  faithfully 
comply  with  the  terms  and  conditions  of  said 
codicil,  and  not  to  alienate  the  property  as 
proTided  therein,  is  toI^  and  of  no  effect, 
and,  by  reason  thereof,  that  the  trustees  are 
seised  of  all  the  trust  property  in  fee,  and 
have  a  legal  right  to  sell  and  convey  the  same, 
with  the  permission  of  the  court,  whenever 
they  may  deem  it  for  the  interest  of  their  ces- 
tui que  trust  Tbey  therefore  pray  the  ad- 
vice of  the  court  as  to  their  powers  and  du- 
ties under  the  aforesaid  will,  and  that  they 
may  be  advised  as  to  their  power  to  give  the 
railroad  a  quitclaim  deed  of  the  land  without 
forfeiting  the  trust  estate;  and,  in  case  the 
court  holds  that  the  plaintiffs  have  such  pow- 
er, then  they  pray  that  the  court  may  give 
their  assent  and  license  to  such  transfer. 

Sargent,  HoUls  A  Nlles,  for  platntlffB 

PARSONS,  J.  "The  subject-matter  of  the 
suit  being  a  public  charity,  no  final  and  con- 
clusive settlement  can  be  made  unless  the 
state  should  be  represented.  Story,  Bq.  PL 
il  8,  49,  69,  222."  Orford  UntOQ  Cong.  Soc 
V.  West  Cong.  Soc.  of  Orford,  55  N.  H.  4Q3, 
467.  This  objection  may  be  obviated  by  an 
amendment  making  the  attorney  general  a 
party.  The  first  question  Is  whether  the  trus- 
tees have  power  under  the  will  to  alien  the 
trust  property.  It  Is  clear  that  they  have 
not-  The  gift  is  to  them  "as  trustee  In  fee 
simple,"  "on  the  express  condition  that 
*  *  *  they  shall  hold  and  apply  the  said 
property  to  a  charitable  purpose"  named, 
"with  no  power  of  sale  by  them  during  the 
term  of  ninety-nine  years  from  and  after  the 
time"  when  the  will  shall  take  effect  Upon 
a  view  of  t^ese  provisions  most  favorable  to 
the  plaintiffs,  the  provisions  are  "limitations 
to  be  regarded  as  regulations  to  guide  the 
trustees,  and  explanatory  of  the  terms  upon 
which  the  devise  has  been  made.  They  cre- 
ate a  trust  which  those  who  take  the  estate 
are  bound  to  perform,  and,  In  case  of  a 
breach,  a  court  of  equity  will  Interpose  and 
enforce  performance."  Stanley  v.  Colt,  5 
Wall.  U9,  165,  18  L.  Ed.  502.  A  gift  for  a 
charitable  trust  Is  not  within  the  rule  against 
perpetuities,  and  a  general  or  partial  provi- 
sion against  alienation  la  not  Invalid.  2  Per- 
ry, Trusts,  8  736;  Gray.  Pnp.-  8  5S9,  A  dl- 
rectloD  '*tbat  tbe  real  estate  devtaed  ^oold 


not  be  alienated  makes  no  perpetuity  In  the 
sense  forbidden  by  tlie  law.  but  only  a  per- 
petuity allowed  by  law  and  equity  In  the 
cases  of  charitable  trusts. **  Perln  v.  Carey, 
24  How.  465,  507,  16  L.  Ed.  701.  That  under 
the  terms  of  their  trust  the  plaintiffs  cannot 
of  themselves,  make  a  valid  conveyance  of 
tiie  trust  real  estate,  appears  to  be  conceded 
by  them,  for  they  ask  In  the  bill  tor  the  per- 
mission of  the  court  to  make  such  convey- 
ance. "In  England,  and  In  this  country 
where  a  court  of  chancery  exists,  a  charity 
of  the  description  In  question  Is  a  peculiar 
subject  of  tbe  Jurisdiction  ttt  tljat  court,  and 
in  cases  of  abuse  or  misuse  of  the  charltr 
by  the  trustees  or  agents  in  charge  of  It  this 
court  will  Interpose  to  correct  such  abuses, 
and  enforce  the  execution  of  tbe  charitable 
purposes  of  the  founder.  So,  by  [whenTI 
lapse  of  time,  or  changes  as  to  the  condition 
of  the  property  and  of  the  circumstances  at- 
tending it  have  made  It  prudent  and  benefi- 
cial to  the  charity  to  alien  the  lands,  and  vest 
the  proceeds  In  other  funds  or  a  dlfferrat 
manner.  It  Is  competent  for  this  court  to  di- 
rect such  sale  and  Investment  taking  care 
that  no  diversion  of  the  gift  be  permitted." 
Stanley  v.  Colt  6  Walt  119,  169,  18  U  Ed. 
502;  2  Perry.  Trusts,  |  737,  note  2;  Gr^, 
Pcrp.  8  690,  note  3.  A  condition  that  the 
trustees  of  a  charitable  trust  shall  not  alien- 
ate tbe  land  which  Is  ttie  property  of  the 
trust  will  not  prevent  a  court  of  chancery 
from  permitting,  in  case  of  necessity  arising 
from  unforeseen  circumstances,  tbe  sale  of 
tbe  land  and  tbe  application  of  tbe  proceeds 
to  the  purposes  of  tbe  trust  Jones  t.  Ha- 
bersham, 107  U.  3.  174,  18S,  2  Sup.  Ct  336, 
27  L.  Ed.  401;  Ould  v.  Hospital.  95  U.  S. 
303,  24  L.  Ed.  4C0.  The  power  of  this  court 
as  a  court  of  equity  havii^  general  Jurisdic- 
tion of  the  subject  of  trusts,  over  tbe  in- 
vestments and  change  of  securities  In  tbe 
hands  of  trustees,  has  been  recognised  in  So- 
ciety T.  Harrlman's  Heirs,  54  N.  H.  444,  and 
Id  Re  Baptist  Church,  61  N.  H.  424.  In  the 
former  case  the  bequest  to  tbe  plaintiff  so- 
ciety was,  "all  of  my  real  estate  In  Qoffs- 
town  to  them,  to  have  and  to  hold  the  same 
forever  for  a  minister's  hom&"  The  real  es- 
tate, from  its  condition  and  the  situation  of 
the  property,  was  found  to  be  substantially 
worthless,  and  a  sale  was  authorized.  In 
neither  of  these  cases  was  there  any  ctmd^ 
tion  or  limitation  declaring  the  property  In- 
alienable in  tbe  hands  of  the  trustee,  and  the 
precise  question  here  raised  was  not  decid- 
ed; but  In  tbe  light  of  the  unbroken  currmt 
of  authority  in  this  country  and  In  England 
tbe  authority  of  this  court  sitting  as  a  court 
of  equity  in  the  case  of  charitable  usee  and 
trusts  (Pub.  St  c.  205,  I  1)  to  entertain  tbe 
plaintiffs'  petition  is  not  open  to  argument. 
It  Is  stated  In  a  note  to  Gray  on  P^petuitiea 
that  In  only  a  single  case  in  this  country  and 
In  England  has  an  <q;tposlte  view  been  adcq[it- 
ed.  Gray,  Ferp.  %  681.  note;  Thatp  t.  Vlem- 
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lug,  1  Hont  raoi  Bnt,  tUtbongb  the  povar 
exists,  It  should  be  exercised  csatloa8l7,  and 
tmJj  where  It  dearly  appears  that  the  propos- 
ed aUenatltm  Is  clearly  for  the  benefit  of  the 
charity.  In  re  Ashton  Charity,  22  Bear.  288; 
Attorney  General  v.  Kra-r,  2  Beav.  420, 
Same  t.  Mayor,  etc.,  of.  Ne-warfc,  1  Hare,  895, 
4M;  College  of  St  Mary  Magdalen  t.  At^ 
tnn^y  Qeneral.  6  H.  L.  Cas.  189,  206.  And, 
as  a  general  rule,  the  proTlslons  made  by  the 
donor  of  the  cbarlty  for  the  inalienability  of 
the  whole  or  a  portion  of  the  trust  property 
should  not  be  Interfered  with,  unless,  from 
a  change  In  circumstances  since  the  creation 
of  the  trust.  It  Is  appar«it  the  proposed  alien- 
ation and  Ttolatlon  of  specific  InBtrucUons  In 
that  respect  will  accord  more  nearly  with  the 
general  purpose  than  an  adherence  to  the 
special  proTlslons  which  might  in  some  cas- 
es Impair,  if  not  destroy,  the  trust  Society 
V.  Harriman's  Heirs,  M  N.  H.  444,  446.  In 
the  present  case  It  Is  found  as  a  fact  by  the 
court  at  the  trial  term  that  It  is  for  the  ben- 
efit of  the  beneficiaries,  and  Id  furtherance 
of  the  purposes  of  the  trust  If  the  plaintiff 
trustee  is  permitted  to  alien  the  land.  The 
facts  reported  fully  Justify  this  finding.  It 
appears  that  the  land  which  the  plalntllK 
ask  leave  to  conrey  has  been  condemned 
for  railroad  purposes,  and  that  the  plaintiffs 
have  been  awarded  91«800  fior  the  land  so 
takot,  from  which  award  the  iiteintlffs  have 
appealed.  Pending  the  appeal,  the  railroad 
corporation  offers  tbe  plainUffs  92,S00  for  a 
quitclaim  deed  of  the  land.  It  thus  appeon 
that  tbe  [dalntlffs  will  be  deprlTed  of  all 
present  beneficial  use  in  their  Isnd  in  any 
event,  and  tbe  sole  question  would  seem  to 
be  by  what  course  they  can  obtain  the 
largest  compensation  therefor.  The  rever- 
Bionary  interest  after  the  possible  exUnc- 
tlon  of  the  public  use  may,  and  probably 
would,  be  practicably  worthless  to  the  plain- 
tiffs; but  while  this  right  may  be  of  little 
w(ffth  to  tbe  plaintiffs,  tbe  difference  be- 
tween a  title  in  fee  simple  and  a  title  for 
public  use  merely  may  be,  or  be  thought  to 
be,  of  some  value  to  the  railroad  corpora- 
ticu.  While,  possibly*  the  plaintiffs  may  re- 
cov»  more  upon  appeal.  It  may  and  would 
probably  be  of  advantage  to  the  trust  to  ac- 
cept less  than  they  might  possibly  receive 
as  the  result  of  further  litigation.  Whether 
It  is  for  the  ben^t  of  the  charity  to  accept 
g2,600  tor  a  quitclaim  deed  rather  than  to 
pursue  thehr  appeal  Is  pre-eminently  a  ques- 
tion of  fftet  ^pendent  upon  the  fmgolng 
and  other  considerations,  and  there  is  no 
ground  for  disturbing  the  conclusion  Of  tbe 
trial  term. 

The  trustees  further  ask  the  advice  and  di- 
rection of  tbe  court  upon  the  effect  and 
validity  of  the  beqw»t  over  to  Jos^h  Ami- 
die  liCfebre.  Tb6  question  Is  whether,  the 
trustees  being  substituted  for  tbe  town  of 
Concord,  and  holding  tbe  property  devised  as 
trustees  In  fee  slmpleb  and  oa  tbe  efipress 
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condition  that  thqr  shall  bold  and  apply  t^e 
said  property  to  a  charitable  purpose,  end 
with  no  power  of  sale  by  said  town  (trua^ 
tees)  during  the  term  of  99  years,  a  sale  ot  a 
portion  thereof  under  the  authority  of  the 
conrt  is  a  failure  to  CalthfuUy  c<Hnply  with 
said  terms  and  conditions,  and,  If  so,  is  the 
gift  over  to  Joseph  valid,  and  thereby  their 
estate  forfeited,  and  the  trust  ended?  We 
think  It  is  very  clear  that  the  trust  would 
not  be  ended  by  sucb  a  8ale,'-a  conclusion 
that  can  be  satisfactorily  reached  on  sev- 
eral grounds.  It  is  sufflctent  for  the  pres- 
ent to  say  thnt  the  gift  over  to  Joseph  Is 
void  as  coatrary  to  the  rule  against  perpetu- 
ities. The  event  upon  which  tbe  gift  to  him 
Is  to  take  effect  Is  the  failure  of  the  trus- 
tees to  faithfully  comply  with  said  terms 
and  conditions,— an  event  which  may  never 
bappen.  If  It  were  to  be  assumed  that  the 
provisions  for  the  preservation  and  appli- 
cation of  tbe  property  are  conditional  limita- 
tions, upon  the  failure  to  perform  any  of 
whlcb  tbe  testator  Intended  tl»  estate  of  the 
trustee  should  determine,  rather  tban  dec* 
laratioiu  of  the  trust  which  are  enforceable 
under  the  special  Jurisdiction  of  a  court  of 
equi^,  and  an  alienation  of  a  portion  of  the 
property  under  direction  of  the  court  Is  a 
failure  to  comply  with  the  terms  and  condi- 
tions of  the  trust— propositions  which  are 
clearly  unfounded,— nevertheless,  the  gift 
over  is  in  violation  of  the  rule  against  re- 
moteness, and  void;  for,  to  satisfy  the  mlfr 
which  Is  in  force  in  this  state,  the  event  up- 
on  which  tbe  ^ft  over  is  to  take  effect  must 
of  necesslQr,  If  valid,  occur  within  the  life 
or  lives  of  some  person  or  persons  In  being 
and  21  years  and  a  fraction  thereafter  (Edger- 
ly  V.  Barker.  66  N.  H.  434,  462,  4S2,  31  Att.- 
900;  Wood  v.  Qrlffin,  46  N.  H.  230.  284;  Den- 
nett V.  Dennett  40  N.  H.  40S,  503;  Marston 
V.  Carter.  12  N.  H.  Ifi9,  162;  Brattle  Square 
Church  V.  Grant  8  Gray,  142;  WeUs  v. 
Heath,  10  Gray,  17;  Odell  v.  Odell,  10  Allen, 
1.  7;  Gray,  Perp.  SS  592.  593);  while  if  an 
absolute  term  Is  taken,  and  no  anterior  term 
for  a  life  in  being  is  referred  to,  such  abso- 
lute term  cannot  be  longer  than  21  years 
a  Pory,  Trusts,  §  380;  Crooke  v.  De  Vandes, 
.9  Yes.  197;  Palmer  v.  Holford,  4  Buss.  408; 
Speakman  v.  Speakman,  8  Hare,  180).  "The 
number  of  lives  in  being  that  may  be  desig- 
nated as  a  part  of  the  period  of  postpone- 
ment  and  the  power  of  including  the  lives 
of  persons  to  whom  no  Interest  is  given,  and 
adding  a  term  of  21  years  in  gross,  without 
reference  to  the  Infancy  of  a  beneficiary,  are 
open  questions  In  this  Jurisdiction."  Bdger- 
ly  V.  Barker.  06  N.  H.  484,  461.  81  AU.  900. 
The  present  case  furnishes  no  occasion  for 
deciding  them,  or  whether  an  additional  pe- 
riod of  nine  months  can  be  allowed  without 
gestation  (Cadell  v.  Palmer,  10  Blng.  140, 
150);  for  a  devise  such  as  tife  present  reet^ 
Ing  only  upon  a  contingency  wiilcfa  may  nev- 
er  occur,  or  which  may  not  occur  for  09- 
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years  u  a  term  In  gmm  wltbont  ntexeae%  to 
any  life  In  being.  Is  clearly  Told  upon  all  the 
auUiorlties.  For  this  reason,  without  con- 
sidering others  that  may  be  suggested,  we 
think  the  gift  to  the  trustees  Is  not  affected 
by  the  gift  over  to  Joseph  Lefebre.  But  the 
terms  and  conditions  expressed  In  the  will 
are  binding  upon  the  trustees  as  declarations 
of  the  trust,  and  they  are  not  empowered  to 
alien  the  estate,  or  any  part  of  It,  without 
special  authorization  from  the  court  The 
attorney  general  having  been  made  a  party 
by  amendment  at  the  trial  term,  permission 
to  make  the  sale  will  be  granted  unless  the 
attorney,  general  shall  desire  to  be  heard. 
Case  discharged. 

BLODOETT,  3^  did  not  lit  The  othen 
concurred. 


UBUORANBUH  DBCnBIONEL 


STATE  ex  rel.  BORTHWIOK  et  al.  v.  HAR^ 
RINGTON  et  al.  (Supreme  Court  of  New 
Hampshire.  Hillsboro.  July  28,  1890.)  Ex- 
ceptions from  Hillsboro  county.  Petition  by  the 
state,  on  the  relation  of  one  Borthwick  aud  an- 
other, against  Edward  A.  Harrington  and  oth- 
ers. On  second  trial  the  plaintiffs  moved  at  the 
trial  term  tor  an  injunction  against  all  the  de- 
fendanta,  but  introduced  no  evidence  except  the 
record.  The  motion  was  granted  aa  to  the  ten- 
ant, and  an  order  made  dismiasing  the  bill  as 
to  the  landlords,  to  which  the  plaintiffs  except- 
ed. Exceptions  overruled.  For  opinion  on  for* 
mer  appeal,  see  46  Atl.  404.  Martin  &  Howe, 
Matthews  &  SaTjrer,  and  Sherman  E.  Bur- 
roughs, tor  plaintins.  David  A.  Taggart,  Elijah 
M.  Topliff,  John  P.  Bartlett,  and  Drury  & 
Hurd,  for  defendants. 

WALLACE,  J.  No  question  of  law  is  pre- 
sented by  the  case.  It  was  a  question  for 
the  trial  term  whether  there  was  occasion  for 
the  injunction  to  issne  or  not.  Exceptions  over- 
ruled. 

YOUNQ,  In  did  not  sit.  The  others  coocur- 
red. 


TRASK  et  al.  v.  CITT  OF  ROCHESTER. 

Supreme  Coort  of  New  Hampshire.  Strafford, 
arch  11,  1898.)  Appeal  by  Charles  F.  Trask' 
and  another  from  an  asBessment  of  damages  by 
the  city  council  of  Rochester  for  a  sewer  lo- 
cation. Case  discharged.  Worcester,  Gafney  & 
Snow,  for  appellants.  George  E.  Cochrane,  for 
appellee. 

PARSONS,  J.  The  case  presents  no  questlMi 
of  law.  The  only  qneetion  of  law  that  might 
have  been  raised  upon  the  facts  stated  is  settled 
In  OampbeU  v.  Windham,  63  N.  H.  466,  3  AtL 
422.   Case  Recharged. 

OLABK,  J.,  did  not  slt<  The  others  concur- 
red. 


WHITE  T.  DEARBORN  et  al.  (Supreme 
Court  of  New  Hampshire.  HUisboro.  July  28, 
1899.)  Exceptions  from  Hillsboro  county.  Ac- 
tion by  William  White  against  John  E.  Deer- 
bom  and  another.    From  an  order  denying 


plalntUTs  motlM  for  a  eontbinance,  he  brlogi 
exceptions.  Oveimled.  Henry  B.  Atherton 
and  Bertls  A.  Pease,  for  plaintiff.  Charles  J. 
Hamhlett,  for  defendants. 

YOUNG,  J.  No  qnestioo  of  law  Is  raised  by 
the  piaintifrs  bill  of  ezceptiona.  The  motioo 
for  a  continuance  raised  a  question  of  fact, 
and  all  such  questions  are  for  the  trial  term. 
Qark  v.  Cloogh,  62  N.  H.  603.  Bxeeptions  over- 
nil  ed. 

PEASLBE,  Sn  did  not  sit  The  others  cm- 
curred. 


AMES  V.  TRENTON  BREWING  OO.  et  aL 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  Term,  1898.)  Appeal  from  court  of  chan- 
cery. Clarence  T.  Atkinson,  for  appdlaat. 
John  T.  Van  Cleef,  for  respondents. 

PER  CURIAM.  Decree  unanimously  affirm- 
ed, for  the  reasons  given  in  the  conrt  of  cban- 
cery.  66  N.  J.  Eq.  809.  88  AtL  86S. 


BARR  et  al.  t.  FLEMING.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  June  27, 
ISOS.)  Alan  H.  Strong,  for  plaintiffs  in  oror. 
John  S.  Voorhees,  for  defendant  in  error. 

PER  CURIAM.  The  opinion  of  the  supreme 
court  is  unanimously  affirmed,  for  the  ceawMis 
given  by  that  court.  61  N.  J.  Law,  481,  38  AtL 
915. 


BELLEVILLE  STONE  OO.  OF  NEW  JER- 
SEY V.  COMBEN.  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  Nov.  14.  1896.)  Error 
to  supreme  court.  Howard  W.  Hsiyes,  tor 
plaintiff  in  error.  Thomas  J.  Llntott,  tor  de- 
fendant in  error. 

PER  CURIAM.  The  jodgment  in  this  C8m  is 
unanimously  affirmed,  upon  the  opinion  in  the 
supreme  court    61  N.  J,  I^w,  353,  89  AtL  641. 

(60  N.  J.  E.  «7) 

C0DDIN6T0N  et  aL  v.  JENNER  et  aL 

giourt  of  Errors  and  Appeals  of  New  Jersey, 
arch  6,  1900.)  Appeal  from  court  ot  chan- 
cery. Bill  by  Mary  C>}ddington  and  others 
against  Amelia  Jenner  and  others  to  estat^iah  a 
will.  From  a  decree  establishing  the  will  and 
enjoining  a  distribution  of  the  estate  of  testa- 
trix as  an  intestate  (41  Atl.  874),  defendants  ap- 

Seal.   Affirmed.    Nelson  Rnuyon  and  Craig  A 
lavsfa,  for  appellanta.    John  A  Freck  and 
Richard  V.  Lindabyry,  for  respondents. 

PER  CURIAM.  The  decree  in  this  case  is 
affirmed,  upon  the  grounds  stated  tor  advising  it 
in  the  opinion  of  Vice  Chancellor  EMERY. 

VAN  SYCKEL,  J.  (dissenting).  The  execu- 
tion of  the  will  alleged  to  be  lost  in  this  case 
was,  according  to  the  evidence  on  the  part  et 
the  proponents,  In  the  presence  of  the  two  anb- 
scribing  witnesses  only.  One  of  these  witness- 
es did  not  know  the  testatrix.  Ihe  character  of 
the  other  witness  for  truth  and  veracity  la  Im- 
peached. It  is  debatable  whether  the  testa- 
trix executed  a  will  in  the  presence  of  these  wit- 
nesses, hut  drcumstances  appearing  in  Ute  case 
may  justify  the  conclusion  that  a  will  was  ex- 
ecuted by  her  a  number  of  years  ago.  The  only 
evidence  of  the  contents  of  the  will  now  admit- 
ted to  probate  is  the  unsupported  evidence  of 
the  impeached  witness,  who  produced  a  memo- 
randum of  its  contents  which  he  claims  he  has 
preserved  for  all  those  years,  although  he  was 
less  careful  about  the  will  itself.  The  will  dis- 
poses of  the  property  of  the  testatrix  in  a  man- 
ner different  from  that  In  which  it  would  go  in 
case  of  intestacy.  The  fact  that  in  the  opinion 
of  the  court  it  may  be  a  just  and  proper  will 
cannot  supply  the  lack  ot  proof  necessary  to 
eatablish  it   In  the  absence  ot  the  Teqmaite 
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Sroot  a  will  cannot  be  probated  because  it  la 
eemed  to  be  equitable  in  ita  diaposition  of 
property.  Ot>oceding  that,  a  will  waa  executed 
by  the  testatrix,  to  admit  to  probate  the  will 
in  controversy  upon  tiie  unsupported  evidence 
of  an  impeached  witness  seems  to  me  to  be  ao 
dearly  in  disregard  of  the  aaf^nards  provided 
bj  the  statute  for  the  due  execution  of  wills 
that  I  am  oonstrained  to  differ  with  the  majori- 
ty  of  the  court,  and  vote  to  reverae. 


ORAIGHBAD  et  al.  t.  PIKE  et  at  (Court 
of  Errors  and  Appeals  of  New  Jersey.  March 
81, 1900.)  Appeal  from  conrt  of  chancery.  Ac- 
tion for  partition  by  Frances  Craighead  and 
others  against  Ellen  M.  Pike  and  otners.  De- 
cree for  com^ainants,  and  defendants  appeaL 
Affirmed.  Vredenburui  &  Garretson,  for  appel- 
lants.  Corbin  ft  Corbin,  for  respondnnta. 

PER  CURIAM.  Hie  decree  appealed  from 
ia  aflQrmedj  on  the  grounds  stated  by  Vice  Chan- 
cellor PITKET  in  hia  o^uion  advising  it.  43 
Atl.424. 


FEB  T.  SHARKBT  et  al.  (Court  of  Errors 
and  Appeals  of  New  Jers^.  March  31.  1900.) 
Appeal  from  court  of  chancery.  Bill  for  spe- 
dnc  performance  by  James  Fee  against  Mary 
A.  Sharkey  and  attothei*.  From  a  decree  in 
favor  of  plaintiff,  defendants  appeal.  Affirmed. 
Frank  E.  Bradner,  for  appellantB.  Newton  S. 
KitcheU  and  MatUon  Pitney,  for  respondent 

PER  CURIAM.  The  decree  appealed  from  Is 
aflarmed,  for  the  reasons  assigned  by  Vice 
Chancellor  Pitney  for  advising  it  44  AtL  073. 


GBBLI  et  al.  t.  MACFABLANB.  (aurt 
of  Errors  aud  Appeals  of  New  Jersey.  June 
Term,  1898J  Appeal  from  court  of  chancery. 
Clharles  L.  Carrfck,  for  appellants.  Allan  Ben- 
ny, for  respondent 

PER  CURIAM.  Decree  unanimously  affirm- 
ed, for  the  reasons  given  in  the  court  of  cbaa- 
ceiT*  Macfarlane  T.  Bichardson,  6tt  N.  J.  Bq. 
l&i,  80  AtL  181. 


HAYES  V.  PIERSON  et  al.  (Court  of  Ern^v 
and  Appeals  of  New  Jersey.  Nov.  20,  18U0.) 
Appeal  from  court  of  chancery.  Suit  by  James 
I*  Hayes  against  Daniel  Pierson,  Jr.,  and  oth- 
ers. The  following  is  the  decree  advised  by 
Vice  Chancellor  STEVENS:  "This  cause  com- 
ing on  to  be  heard  in  the  presence  of  Edward 
A.  Day,  of  counsel  with  the  complainant  and 
James  E.  Howell,  of  counsel  with  the  defend- 
ants, and  the  pleadings  and  proofs  having  been 
read,  and  tbe  arguments  of  the  reBj>ective  coun- 
sel having  been  heard  and  coosidered,  and  the 
court  having  duly  considered  the  aaid  pleadings, 
prool^a,  and  arguments,  and  the  court  being  of 
the  opinion — First,  that  the  vote  of  the  direct- 
ors of  the  Celluloid  Emery  Wheel  Company,  fix- 
ing the  compensation  of  Daniel  Pierson,  Jr.,  one 
of  the  said  directors,  for  his  services  as  presi- 
dent of  the  said  company  during  the  years 
1895  and  1896,  is  not  binding  odod  the  receiver 
thereof,  and  that  the  said  Daniel  Pierson,  Jr., 
Is  only  entitled  to  jBst  remuneration  for  his 
services  as  such;  second,  that  the  contract  be- 
tween the  Celluloid  Emery  Wheel  Company  and 
the  Electric  Emery  Wheel  Ooi^any,  made  on 
OK  about  tilt  1st  day  of  April,  1896,  is  not  bind- 
ing upon  the  said  receiver,  who  has  elected  to 
avoid  the  same;  third,  that  the  judgment  re- 
,  covered  in  the  supreme  court  of  this  state  by 
the  Electric  EmeriWheel  Company  against  the 
Celluloid  Emery  Wheel  Company,  on  or  about 
the  7th  day  of  December,  18i)6,  particularly  set 
out  in  t^e  bill  of  complaint  and  all  the  pro- 
fi»ftfl'THT  tbereunder,  indndins  the  sale  tty  the 


sheriff  of  Essex  county,  are  void  as  against 
tbe  said  receiver;  fonrth,  that  the  said  defend- 
ants did  take  and  apprmriate  moneys  of  the 
Celluloid  Emery  Wheel  Company  between  the 
19th  day  of  December,  189G,  and  the  1st  day 
of  June,  1897,  amounting  iu  all  to  the  sum  oi 
f  l,769.9r,  and  did  apply  the  same  on  account 
of  the  said  judgment;  fifth,  that  the  amount 
of  commissions  charged  the  said  company  by 
said  Courter  and  Pierson  on  the  sales  of  the 
merchaodise  and  manufactured  product  is  not 
binding  upon  the  receiver  of  said  company,  but 
that  he  is  entitled  to  an  account  in  respect 
thereof,— it  is  on  this  7th  day  of  April.  1899, 
ordered  that  it  be  referred  to  Frederick  Adams, 
Esq.,  one  of  the  special  masters  of  this  court: 
S^rst  To  ascertain  and  report  what  is  a  fait 
compensation  to  the  said  Daniel  Pierson,  Jr., 
for  Us  services  as  president  of  the  Celluloid 
Emery  Wheel  Company  during  the  years  of 
1890  and  1896,  or  during  such  parts  thereof  as 
he  acted  as  such  president  Second.  To  ascer- 
tain and  report  {li  what  wheels  or  articles  of 
manufacture  the  Ele^e  Emery  Wheel  Com- 
pany manofaetDred  for  the  C«liil(^d  Emery 
Wheel  Company,  under  the  said  agreement  be- 
tween the  said  Electric  Em^  Wheel  Company 
and  the  Celluloid  Emery  Wheel  Company,  of 
April  1,  1896,  and  at  what  price  and  for  how 
much  tiie  same  were  sold  to  customers,  and 
who  received  the  proceeds  of  sale;   (2)  what 

fiartial^  finished  wheels  were  sold  by  tne  Cel- 
uloid  Emery  Wheel  Company  to  the  Electric 
Emery  Wheel  Company  under  said  agreement 
and  what  the  same  were  reasonably  worth,  and 
what  price  or  prices  were  actually  paid  by  the 
Electric  Emery  Wheel  Company  to  the  Celluloid 
Emery  Wheel  (Company  therefor;  (3)  what  if 
any,  stock  manufactured,  unmanufactured,  or 
in  process  of  manufacture,  factory  Buppliee. 
and  raw  material  of  the  Celluloid  Emery  Wheel 
Company  were  used  and  employed  by  the  Elec- 
tric Emery  Wheel  Company  under  the  provi- 
sions of  the  said  agreement,  and  what  Is  fair 
compensation  therefor;  (4)  what  madilnery  of 
the  Celluloid  Emery  Wheel  Company  was  used 
by  the  Electric  Emery  Wheel  Company  under 
the  provisions  of  the  said  agreement  and  what 
is  a  fair  compensation  for  such  use:  (5)  what 
monejrs  have  been  paid  hy  tbe  Celluloid  Emery 
Wheel  Company  to  the  Electric  Emery  Wheel 
Company  under  the  provisions  of  the  said 
agreement  and  on  what  account;  (3)  aud,  dis- 
regarding the  prices  named  in  the  said  contract 
the  master  shall  state  an  account  showing  what 
amount  of  money  is  due  from  the  one  company 
to  the  other  on  all  dealings  and  transactions 
between  them  had  or  purporting  to  have  been 
had  under  or  In  consequence  of  said  contract 
Ttird.  That  he  ascertain  and  report  what  com- 
missions the  said  Daniel  Pierson,  Jr.,  and  Albert 
0.  Courter  have  actually  received  or  have  ac- 
tually taken  on  the  sale  of  the  goods  of  the 
Celluloid  Emery  Wheel  Company,  and  what 
commissions,  if  any,  should  be  allowed  to  them 
therefor;  and  that  he  ascertain  and  report 
what  moneys,  if  any.  by  way  of  interest  are 
due  from  the  said  Electric  Emery  Wheel  Com- 
pany to  the  said  complainant  for  any  moneys 
it  may  have  received  on  account  of  its  alleged 
judgment  against  the  said  Celluloid  Eknery 
Wheel  Company;  and  that  he  ascertain  and  re- 
port what  property  or  assets  of  the  said  Oel- 
luloid  Eme^  Wheel  Company  the  Electric  Em- 
ery Wheel  Company  did  receive  under  the  shea'-< 
UTs  sale  set  forth  in  its  bill  of  complaint  and  if 
the  said  Electric  Emery  Wheel  Company  still 
holds  the  same  in  specie,  and,  if  tiiey  have  used 
or  disposed  of  the  same  or  any  part  thereof, 
what  was  the  value  of  the  things  so  used  or  dis- 
posed of.  And  it  is  further  ordered,  for  the 
better  clearing  of  which  account  the  parties 
are  to  produce  before  the  said  master,  upon  oath 
or  affirmation  if  required,  and  leave  with  him, 
all  books  and  writinga  in  their  custody  or  pow- 
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er  relatins  thereto,  aod  are  to  be  ezandned  up- 
OD  interrogatories  as  tiie  tftid  master  shall  di* 
rect;  and  said  master  may  use  the  testimony 
heretofore  taken  in  this  case,  and  is  also  to  have 
power  to  examine  other  witnesses  in  relation 
to  said  account;  and  in  taking  of  said  account 
be  is  to  mal:e  all  just  allowances,  and  is  to  re- 
port what,  upon  SQch  accountiuci  appears  tb 
be  due  from  the  said  Electric  Il^ery  Wheel 
Company,  Daniel  PierHon,  Jr..  and  Albert  C. 
Courier,  or  either  of  them,  to  the  said  com- 
plainant. The  8uid  ui.isii>r  is  to  make  his  r^ 
port  touching  the  matters  hereby  referred  to 
him  with  all  convMtleDt  speed,  and  if,  in  taking 
the  said  account,  any  special  matter  shall  arise, 
he  is  at  liberty  to  state  the  same  to  the  court." 
No  opinion  was  filed.  Decree  appealed  from  af- 
firmed. E.  A.  Day,  for  complainant.  James 
EL  Howell,  for  defendants, 

PER  CURIAM.  The  decree  appealed  from  is 
sfflrmed,  apon  the  grounds  stated  In  the  opinion 
of  Vice  Chancellor  STKVEXS. 


HUTCHINSON  et  al.  T.  MATOR,  BTO.  OF 
BOROUGH  OF  BGlvMAR  et  al.  (Conrt  of 
Errors  and  Appeals  of  Xew  Jersey.  Not.  14, 
1888.)  Error  to  supreme  court.  Aaron  E. 
Johnston,  for  plaintifts  in  error.  Allan  L.  Mc- 
Dermott,  for  defendants  in  error. 

PEU  CURIAM.  The  judgment  in  this  case 
la  unanimously  affirmed,  upon  the  opinion  in 
the  supreme  court.  61  N.  J.  Law,  413,  39  AtL 
648. 


MANNING  et  al.  v.  COLUMBIAN  LODGE; 
NO.  117.  I.  O.  O.  P.  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  Oct.  17,  l^TA  Appeal 
from  court  of  chancery.  Howard  W.  Hay^ 
for  appellants.   Adrian  Riker,  for  respondent. 

PER  CURIAM.  Decree  unanlmoasly  affirm- 
ed, for  the  reasons  giren  In  the  court  of  fshaa- 
cery.  38  AU.  444. 


NTJW  YORK  &  G.  L.  RY.  CO.  t.  DALY. 

S Court  of  Errors  and  Appeals  of  New  Jersey, 
^une  Term,  1808.)  Appeal  from  court  of  chan* 
ery.  Cortlandt  Parker,  Jr.,  for  appellant  Jo- 
seph Anderson,  for  respondent 

PER  CURIAM.  Decree  affirmed,  for  the  rea- 
sons eiven  In  the  court  of  chancery.  55  N.  J, 
M-  &**>5,  88  AU.  202. 

COLLINS,  DEPTIE.  LIPPINCOT^  LUD- 
LOW. VAN  SYCKEL.  ADAMS.  HlilNDRlCK- 
BON,  NIXON,  and  VHEDENllURGH,  JJ.»  lor 
afBrmance.   DIXON,  J.,  for  reTersal. 


PARKER  T.  STATE.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  March  6,  1809.)  Er- 
ror to  supreme  court.  R.  T.  &  W.  B.  Stout,  for 
plaintiff  In  error.  Wilbur  A.  Htisley,  for  the 
State. 

PER  CURIAM.    The  judgmmt  of  the  su- 
preme court  is  affirmed,  for  the  reasons  given 
that  court  61  N.  jfLaw,  308,  89  AtL  051. 


"POST  et  al.  t.  PARKER  et  al.  (Court  of 
Brrors  and  Appeals  of  New  Jersey.  March  81, 
1900.)  Error  to  supreme  court.  Action  by 
Abraham  8.  Post  and  others  against  James 
Parker  and  others,  receivers,  etc.  From  an  or- 
der affirming;  a  master's  sale,  defendants  appeal. 
Affirmed.  David  J.  Pancoast,  for  appellants, 
Bdwin  B.  Qoodell,  for  respraidents. 

I^R  CURIAM.  No  reason  la  discovered  for 
rerersing  the  order  appealed  from,  and  it:  will 
be  affirmed* 


STATE  (TRUSTEES  OF  YOUNG  MEN'S 
CHRISTIAN  ASS'N  OP  CITY  OP  PATER- 
SON,  Prosecutors)  v.  CITY  OF  PATEHSON. 
(Court  of  Bn-ors  and  Appeals  of  New  Jersey. 
March  31,  1000.)  Error  to  supreme  court.  Cer- 
tiorari by  the  state,  at  the  prosecution  of  the 
trustees  of  the  Young  Men's  Christian  Associa- 
tion of  the  dty  of  Paterson,  to  review  an  as- 
sessment for  taxes.  From  a  judgment  afflnning 
the  assessment  (30  Atl.  055).  the  plaintiff  brings 
error.  Atllrmed.  Pennington  &  Beam,  for 
plaintiff  in  error,  ^omas  G.  Simoaton,  for  de- 
fendant in  error. 

PER  CURIAH,  The  Judgment  brou^t  ap 
by  this  writ  is  affirmed,  for  the  reasons  given 
in  the  opinion  of  Mr.  Jastice  DIXON,  i«N>rt- 
ed  in  61  N.  J.  Law,  420.  3»  AtL  655. 


SUDBURY  V.  MEROHANTVILLB  BUILD- 
ING &  LOAN  ASS'N,  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Oct  11,  1897.)  Ap- 
peal from  court  of  chancery.  Thomas  E. 
French,  for  appellant  Marfin  V.  Bergen,  tor 
respondent. 

PER  CURIAM.  Decree  affirmed,  for  the 
reasons  given  In  the  court  of  chancery.  38  AtL 
420. 

The  CHIEF  JUSTICE,  and  DEPUEs  LIP- 
PINCOTT.  LUDLOW,  VAN  SYCKEL,  AD- 
AMS. HENDKICKSON,  and  VREDEN- 
BUUGH.  JJ..  for  alhrmanoe.  COLUNS,  DIX- 
ON. BOGBUT,  and  NIXON.  JJ.,  for  rarcnaL 


SUPREME  LODGE  KNIGHTS  OF  HON- 
OR V.  JAGGERS.  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  March  6.  1899.)  Error  to 
supreme  conrt  J.  Franklin  Fort  for  plaintifl 
In  error.  Samud  Ealiach,  for  defendant  in  er- 
ror. 

PER  CURIAM.  The  Judgment  of  the  so- 
preme  court  is  unanimously  affirmed,  for  the 
reasons  giv«i  br  that  court  62  N.  J.  Iaw,  96, 
40AU.  783. 


ALLEN  V.  HOBOKBN  PRINTING  &  PUB- 
LISHING CO.  (Supreme  Oourt  of  Xew  Jer- 
sey. Feb.  28,  1900.)  Action  by  Horace  L.  Al- 
len against  the  Hobokm  Printing  &  Publish- 
ing Company,  Judgment  in  favor  of  plaintilL 
On  rule  to  ^ow  cause  why  a  new  trial  should 
not  be  granted.  Discharged.  Argued  Jone 
term,  1809,  before  &1AGIE.  C.  J.,  and  DE- 
PUE,  VAN  SYCKEL,  and  UPPINCOTT.  JJ. 
William  H.  Spier,  Jr.,  for  plaintiff.  William  D. 
Daly  and  William  D.  Edwards,  for  defendant 

PER  CURIAM.  None  of  the  reasons  filed  la 
support  of  this  rule  are  deemed  sufficient  to  jufr 
tify  a  new  trial.  .  The  rule  will  be  discharged. 


ALTVATTER  v.  NORTH  HUDSON  COUN- 
TY  RY.  CO.  (Supreme  Court  of  New  Jep- 
sey.  Feb.  20,  1900.)  Action  by  Frank  Altvat- 
ter  against  the  North  Hudson  County  Railway 
Co.  On  rule  to  show  cause  why  a  new  trial 
should  not  be  granted.  Bule  abscdote  for  a  new 
trial.  Argued  November  term,  1899,  before 
MAGIE.  a  J.,  and  DEPUB.  TAN  ^CKBU 
and  LIPPINCOTT,  JJ.  Warren  INxon,  for 
plaintiff.  William  D.  Bdwarda*  for  defend- 
ant 

PER  CURIAM.  1^16  ease  presented  la  Identi- 
cal with  that  before  this  conrt  in  Miller  v.  Rail- 
road Co.,  58  N,  J.  Law,  428.  33  Atl.  950.  For 
the  reasons  which  lead  to  a  new  trial  in  tliat 
ease,  this  rule  may  be  made  absolute. 


In  re  BEECHWOOD  ATS.  Appeal  of  HAR- 
BISON.  (Suprenw   Conrt  of  Penn^^rania. 
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Dec.  30,  1809.)  Appeal  from  court  of  common 
pleas,  Allegheny  county.  In  the  matter  of  the 
assDf^smeDt  of  damages  ia  the  opeamg  and 
gradiug  of  Beecbwowl  ATenue-  From  tbe  judg- 
ment. Michael  Harrison  appeals.  AOlrmed. 
Marron  &  McGirr,  S.  A.  &  Oiaa.  M.  Johnston, 
and  W.  S.  Woods,  for  appellant.  Clarence 
Burleigh  and  T.  D.  Caruahan,  for  appellee. 

STERRBTT,  a  J.  This  ia  one  of  five  ap- 
peals from  the  decree  in  Re  Beechwood  Avenue, 
dlsmiuing  exceptions  and  confirming  the  report 
of  Tiewers,  all  of  which  inrolred  snbstantiallr 
the  same  questions  and  were  argued  together. 
For  reasons  given  ip  an  opinion  just  &led  in  one 
of  said  cases,  viz.  O'Mara's  Appeal  Qio.  108; 
Oct  Xterm,  188^  45  AtL  127.  the  decree  in 
this  case  Is  affirmed,  and  the  appeal  Is  dis- 
missed, St  appellant's  costs. 


In  re  BEECHWOOD  AVE.  Appeal  of 
MELLON.  .(Sapreme  Oourt  of  Pennsylvania. 
Dec.  80,  IfiOO.)  Appeal  from  court  of  common 
pleas,  AUeghenr  county.  In  the  matter  of  the 
opening  and  grading  of  Beechwood  avenue. 
From  the  judgment,  William  L.  Mellon  appeals. 
Affirmed.  Marron  &  McGttr,  S.  A.  &  Chas.  M. 
Johnston,  and  W.  S.  Woods,  for  appellant 
Clarence  Burleigh  and  T.  D.  Oamahan,  for  aih 
pellee. 

STERRETT,  C  J.  This  is  one  of  five  appeals 
from  the  decree  in  Re  Beechwood  Avenue,  dis- 
missing excepticws  and  affirming  the  report  of 
viewets,  all  of  which  involved  the  same  Ques- 
tions and  were  argued  together.  For  reasons 
given  in  an  opimon  just  filed  in  one  of  said 
cases,  viz.  O'Mara's  Appeal  (Mo.  lOSi  Oct 
Term,  ISOS)  45  Atl.  127.  the  decree  In  this  case 
is  affirmed,  and  appeal  dismissed,  at  appellant's 
costs. 


In  re  BBECHWOOD  AVB.  Appeal  of 
OBER. .  (Supreme   Court    of  Pennsylvania. 

Dec.  30;  1899.)  Appeal  from  court  of  common 
pleas,  Allegheny  county.  In  the  matter  of  the 
opening  and  grading  .of  Beechwood  avenue. 
From  the  judgmeut,  John  P.  Ober  appeals. 
Affirmed.  Marron  &  McGirr,  S.  A.  &  Chas.  M. 
Johnston,  and  W.  S.  Woods,  tor  appelant 
Clarence  Bnrlelgh  and  T.  D.  Oamahan,  for  ap- 
pellee. 

STERRBTT;  G.  J.  Tbis  is  one  of  five  appeals 
from  tbe  decree  In  Re  Beechwood  Avenue,  dis- 
missing exceptions  and  confirming  the  report 
of  viewers,  ail  of  which  involved  substantially 
the  same  questions  and  were  argued  together. 
For  reasons  given  In  an  opinion  just  filed  In  one 
of  said  cases,  viz.  O'Mara's  Appeal  (No.  103; 
Oct.  Term.  1899)  45  Atl.  127.  tbe  decree  in  this 
case  is  affirmed,  and  appeal  dismisBed,  at  ap- 
pellant's costs. 


In  re  BEECHWOOD  AVE.  Appeal  of 
ZIEOLER.  (Sapreme  Court  of  Pennsylvaoia. 
Dec.  30,  1809.)  Appeal  from  court  of  common 
pleas,  Allegheny  county.  In  the  matter  of  the 
assessment  of  benefits  and  damages  in  the 
grading  of  Beechwood  avenue.  From  the  judg- 
ment A.  W.  Ziegler  appeals.  Affirmed.  Mar- 
run  &  McGirr,  S.  A.  &  Chas.  M.  Johnston,  and 
W.  9.  Woods,  for  appetlaut.  Clarence  Burleigh 
and  T.  D.  Oamahan,  for  appellee. 

STERRBTT,  O.  J.    This  Is  one  of  five  ap- 

Seals  from  the  decree  in  Re  Beechwood  Avenue^ 
ismissing  exceptions  and  confirming  the  view- 
ers' report,  all  of  which  involved  substantially 
the  same  qnestlonB  and  were  argued  together. 
For  reasons  given  in  an  opinion  just  filed  in  one 
of  these  cases,  tU.  O'Mara's  Appeal  (No.  108; 
Oct  Term,  l»t9)  45  Atl.  127.  the  decree  In  this 
case  is  afllrmed,  and  the  appeal  is  ^smissedt  at 
appellant's  costt. 


Ia  xe  BBnOBHtfAirS  ESTArnO.  (Snpreme 

Court  of  Pennsylvania.  April  16,  1900.)  Aj?- 
peal  from  orphans'  court  Berks  county.  Peti- 
tion by  Mary  Miles,  in  her  individual  capacity 
and  as  executrix  of  the  estate  of  Caroline  Bruck- 
man,  deceased,  £or  an  inquest  and  partition  ot 
certain  of  the  real  estate  of  George  W.  Bruck- 
man,  deceased.  From  a  decree  overruling  the 
exceptions  to  the  decree  of  Carrie  H.  Bruckman, 
executrix  of  the  estate  of  George  W.  Bruckman, 
and  confirming  tlie  proof  of  the  inquisition,  Car- 
rie H.  Bruckman  appeals.  Affirmed.  Baer, 
Snyder  &  Ziel>er,  for  ^ipdlant  Cyras  O.  Derr, 
for  appellee. 

GREEN,  O.  J.  This  was  a  proceeding  in  par- 
tition opon  certain  lands  and  tenements  of  George 
W.  Bruckman,  deceased,  of  whicli,  it  was  daim- 
ed  by  the  petitioner,  he  died  intestate.  The 
widow  objected,  on  the  ground  that  the  lands  in 
question  were  included  in  the  disposition  made 
by  the  deceased  of  his  property  by  his  last  will 
and  testament  and  the  decision  of  that  question 
disposes  ot  the  present  contention.  In  another 
proceeding  in  the  same  court,  opon  the  settlement 
of  the  account  of  the  vrldow  as  execntrix,  the 
same  question  arose,  and  has  been  ctHisidered  by 
us  on  appeal  in  tbe  case  between  the  same  par- 
ties,—No.  60  of  January  term,  1900.  49  Afl. 
1078.  The  opinion  of  this  coart  In  thst  case  has 
just  been  filed,  and  it  determines  the  controversy 
arising  on  this  record.  For  the  reasons  stated 
in  that  opinion,  the  decree  in  this  case  is  affirm- 
ed. Decree  affirmed,  and  appeal  dismissed,  at 
the  cost  of  the  appellant  and  the  zocord  is  n- 
mitted  for  further  proceedings. 

CITY  OP  PHILADELPHIA  t.  BTBWABT 
et  al.  (Supreme  Coort  of  Pennsylvania,  April 
9.  1900.)  Appeal  from  court  of  common  pleas, 
Philadelphia  county.  Action  by  tbe  city  of 
Philadelbhia,  to  the  nse  of  the  lliomas  J.  Rose 
Brick  Manufacturing  Company,  against  Qeorge 
W.  Stewart  and  another.  Judgment  for  plain- 
tiff. Defendant  Equitable  Trust  0>mpaiiy  ap- 
peals. Ira  J.  Witliams  and  Simpson  &  Brown, 
for  appellant  Samuel  P.  Tull  and  Horace  M. 
Ramsey,  for  appellee.  John  L,  Kinsey,  Otf 
SoU  and  James  Aleoro,  Asst  City  Bai.,  for  City 
of  Philadelphia. 

MITCHELL,  J.  This  is  an  appeal  by  the 
surety  from  the  same  judgment  as  In  Gty  of 
Philadelphia  v.  Stewart  (opinion  filed  herewith) 
45  Atl.  1056,  and  the  jud^nent  Is  affirmed,  for 
tti«  reasons  there  given. 


OITT  OF  PHIIiADELPHIA  t.  WALKER. 
(Supreme  Court  of  Pennsylvania.  March  19, 
1900.)  Appeal  from  court  of  common  pleas, 
Philadelphia  connty.  Bill  the  of  Fhil> 
adelphia  against  Joha  W.  Walker,  From  a  de> 
cree  dismissing  the  appeal,  plaintiff  appeals. 
Dismissed.  John  L,  Kins^  uty  Sol.,  E.  Spli- 
cer Miller,  and  Leonard  Finletter,  Asst.  City 
Sols.,  for  appellant  Harry  A.  afackey  and 
James  Gay  Gordon,  for  appellee. 

MITCHELL,  J.  This  was  a  blU  ancUIary  to 
the  defense  in  Walker  v.  City  of  Philadelphia 
(Pa.  Sop.>  45  Atl.  667.  The  disposition  of  that 
case  renders  it  unnecessary  to  eonslder  this. 
Appeal  dismissed;  each  jwrty  to  bear  his  own 
costs. 


DEI/TA  COAL  00.  v.  MONONGAHELA 
NAV.  CO.  (Supreme  Oourt  of  Pennsylvania. 
Dec.  30,  1899.)  Appeal  from  court  of  common 
pleas,  Allegheny  county.  Action  by  I.  N. 
Burton  and  others,  doing  business  as  the  Delta 
Coal  Company,  against  the  Monongahela  Navi- 
gation Company.  Judgment  for  defendant  and 
plaintiffs  appeal.  Afflrmed.  M.  W.  Acheson, 
George  a  WUsco^  EL  &  Q.  a  Borgwln,  Davli 
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ft  Oalbndth,  Knox  ft  Becil,  Geozce  B.  Sh«r» 

and  P.  Bnr^in,  tor  appellants.  T.  D.  Ou> 
nahan,  for  appellee. 

BBOWN,  J.  The  sole  queation  inTotTed  in 
this  appeal  has  been  conudered  and  passed  up- 
on in  the  c&se  ot  Narigation  Co.  v.  Wood  (No. 
56;  Oct.  Term,  189^  45  AQ.  73,  and  for  the 
reasoiu  therein  stated  the  Jadsment  U  «I- 
flrmed. 


BQUTTABLB  TBUST  CO.  t.  OABIS  et  al. 
(Supreme  Oourt  of  PennBylvania.  Jan.  HQ, 
1900.)  Appeal  from  court  of  common  pleas, 
Philadelphia  eoontr.  Suit  hj  the  Equitable 
Trust  Companr.  committee  of  Katherine  S. 
Qaris,  a  lunatic,  against  David  V.  Garis  and 
another.  From  an  adverse  decree,  defendant 
Garis  appeaJa.  AfQrmed.  Allen  H.  Qangewer 
and  Samuel  M.  BobertB,  for  appellant.  Alfred 
XL  Haig,  HenjT  C.  Thompaon,  Jr.,  Dwigbt  M. 
Lovrer,  and  William  F.  Harrity,  for  ai^Ilee. 

FEB  CURIAM.  The  final  decree  of  the 
learned  court  below  in  this  case  la  precisely  as 
we  said  it  should  be  when  the  cose  was  here 
before  (190  Fa.  St.  544,  42  AtL  1022),  and 
hence  it  was  not  errooeous  in  any  respect 
We  therefore  affirm  the  order  making  absolute 
the  rule  for  an  attachment.  Order  affirmed, 
and  appeal  dismissed*  at  the  cost  of  the  app^ 
lant 


FINtiEITBR  T.  KEEN.  (Supreme  Court  of 
PennsyWania.  April  16,  IduO.)  Appeal  from 
court  of  common  pleas,  Philadelphia  connt?. 
Suit  hj  Robert  W.  Finletter,  receiver  of  the 
Acetylene  Light,  Heat  &  Power  Company, 
Offainat  Jos^n  S.  Keen,  Jr.  From  a  decree 
tostaining  a  demurrer  to  the  complidnt,  plain* 
tifl  appeals.  Affirmed.  E.  0.'  Michener  and 
P.  K.  Erdman,  for  appellant.  WllUam  C. 
Oannis  and  John  J.  White,  for  appellee. 

MESTBEZAT,  J.  For  the  reasons  i^ven  In 
the  opinion  this  day  filed  in  the  case  of  Finlet- 
ter  T.  Appleton  (No.  374;  Jan.  Term,  1899) 
46  Atl.  Iv63,  the  aasigDment  of  error  in  tikis  case 
Is  oTermled,  and  the  decree  is  affirmed. 


FINLETTER  v.  PEROT.  (Supreme  Court 
of  Pennsylvania.  April  16, 1900.)  Appeal  from 
court  of  common  pleas,  Philadelphia  county. 
Suit  by  Robert  W.  Finletter,  receiver  of  the 
Acetylene  Light,  Heat  ft  Power  Company, 
against  tnillam  S.  Perot,  Jr.  From  a  decree 
■utaining  a  demurrer  to  the  bill,  plaintiff  ap- 
peals. Affirmed.  E.  0.  Michener  and  P.  K. 
Bkdman,  for  appellant.  William  OL  Hannia  and 
John  J.  White,  for  appellee. 

MBSTREZAT.  J.  For  the  reoMms  given  In 
the  opinion  this  day  filed  in  the  case  of  Finletter 
T.  Appleton  (No.  374;  Jan.  Term,  1889)  46 
Atl.  1063,  the  assignment  of  error  in  this  ease  Is 
overruled,  and  the  decree  is  affirmed. 


HESSENBRUCH  et  al.  t.  MABELE  et  aL 
(Supreme  Court  of  Pennsylvania.  Feb.  12, 
1900.)  Appeal  from  court  of  common  pleas, 
Philadelphia  county.  Suit  by  Ida  Markte  Hes- 
senbmch  and  husband  against  John  Markle  and 
others.  Decree  for  plaintiffs,  and  defendant 
Clara  K  Markle  appeals.  Affirmed.  D.  1^ 
Rhone,  tor  appellant  John  O.  Johnson,  for  ap- 
pdlees. 

DEAN,  J.  This  appeal  raises  questions  ot 
fact  which,  in  the  appeal  of  George  B.  Markle 
from  same  decree,  we  have  held  were  correctly 
decided  by  the  court  below.  The  questions  of 
law  an  also  the  same.  The  opinion  on  that 
appeal  Is  handed  down  this  day  (45  Atl.  669), 
and  we  need  soy  nothing  further.  Ibe  dea«e 
Is  afflrmad,  and  vnni  msmlssed. 


LEE  et  sL  V.  BtTBMLET  et  al.  ^apreme 
Oourt  of  Pennsylvania.  March  5,  1900.)  Ap- 
peal from  court  of  common  pleas,  Delaware 
county.  Action  by  Thomas  Lee  and  another, 
trading  as  Lee  &  Bacchus,  against  William 
Burnley  and  others.  Judgment  for  plaintiffs. 
Defendant  William  Bttml»  and  another  ap- 
peal. Affirmed.  Edward  A.  Price  and  O.  B. 
iMckinson,  tor  appellants.  W.  Oilidn  Robinson, 
for  appellees. 

DEAN,  J.  This,  In  all  Its  features,  la  the 
same  case  as  the  one  between  the  same  par- 
ties In  which  opinion  has  been  handed  down 
this  day.  45  Atl.  663.  The  note  on  wbidi  suit 
was  brought  In  this  case  matured  at  a  later 
date  than  the  other,  and  consequently  it  was 
sued  on  later  and  In  a  separate  action;  bnt  both 
issues  were  tried  together  and  verdicts  bad 
tor  idaintlffik  We  have  uteiefore  noUiinK  to 
add  to  the  reaaons  girai  In  aSlnnins  Hi*  mst 
case.  Hie  judgment  Is  affirmed.  . 


MARSH  et  ol.  v.  CITr  OF  PHILADEL- 
PHIA. (Supreme  Court  of  Pennsylvania. 
March  12,  IwO.)  Appeal  from  court  ot  com- 
mon pleas,  Philadelphia  county.  In  the  matter 
of  the  change  of  grade  of  Pennsylvania  ave- 
nue. From  the  report  of  viewers  appointed  to 
assess  damages  and  benefits  caused  by  or  due 
to  construction  of  the  I^ladelphia  &  Reading 
Railway  mbw5.j  on  Pennsylvania  avenue,  find- 
ing in  favw  of  Mai^aret  J.  Marsh  and  an- 
other, ezecntriees  and  sole  devisees  nnd»  the 
will  of  James  Marsh,  deceased,  the  dty  of 
Philadelphia  appeals.  Reversed.  John  H. 
Maurer.  Francis  U  WsTland,  Asst.  City  Sol&, 
and  John  L.  Kins^,  Caty  SnL,  for  appelant 
Thomas  B.  Gates  and  Frank  P.  Prichud,  for 
appellees. 

MITCHELL^  J.  This  case  is  exactly  similar 
in  its  circumstances  to  Stork  v.  City  of  Phila- 
delphia (opinion  filed  herewith)  45  Atl.  6*^  and 
the  judgment  Is  reversed  tor  the  reasons  th«e 
given. 


MONONQAHBLA  NAT.  CO.  v.  ADVANCB 
CO  All  CO.  (Supreme  Court  of  Pennsylvania. 
Dec.  30,  1899.)  Appeal  from  court  of  common 
pleas.  Allegheny  county.   Action  by  the  Monbn- 

faheU  Navigation  Oompany  against  Hugh  and 
ohn  Moren,  known  as  the  Advance  Goal  Oom- 
pany. Judgment  for  plaintiff.  Defendants  ap- 
peal. Affirmed.  M.  W.  Acheson,  George  C 
Wilson,  H.  ft  G.  C.  Borgwin,  Davis  ft  Gat 
braith,  Kuca  ft  Reed,  George  B.  Shaw,  and  A. 
P.  Burgwin,  tor  aiwwlants.  T.  D.  Gamahan. 
tor  appellee. 

BROWN,  J.  The  sole  question  involved  hi 
this  appeal  has  been  considered  and  passed  upon 
in  the  case  of  Navigation  Co.  v.  Wood  (No.  66; 
Oct  Tenn,  1899)  45  AtL  78,  and  for  the  rea- 
sons thereuL  stated  the  Judgment  Is  affirmed. 


MONONGAHELA  NAV.  00.  v.  JUTTH 
et  al.  (Supreme  Court  of  Pennsylvania.  Dec; 
30.  1899.)  Appeal  from  court  of  common  [deas, 
All«heny  county.  Action  by  the  MoDongahela 
Navigation  Company  gainst  W.  O.  Jntte  and 
others,  doing  bostness  as  C.  JnUe  ft  Co.  Judg- 
ment forplaintiff.  Dtfendants  appwL  Afflnn- 
ed.  M.  W.  Acheson,  George  C.  Wilso^  H.  ft 
G.  C  Burgwin,  Davis  ft  Galbraith,  Knox  A 
Reed,  George  B.  Shaw,  and  A.  P.  Burgwin, 
tor  appellants.  T.  D.  Comahan,  for  ai^Uee. 

BROWN,  J.  On  the  argument  ot  the  appeal 
in  this  case  our  attention  was  called  to  some 
difference  between  it  and  Qie  other  cases  whidi 
were  tried  vrith  it  in  the  court  below,  bnt  we 
fed  that  what  we  ban  said  Im  Navlgatiom  Co. 
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r.  Wood  (No.  66;  Oct  Term,  1890)  45  AtL  78, 
■pplies  aa  well  to  It  u  to  nil  the  other  caaas. 
The  judgment  is  therefore  affirmed. 


MONONGAHELA  NAV.  CO.  t.  IVTrKIN- 
LBY  COAL  CO.  (Supreme  Court  of  IVnnsyl- 
▼aniiu  Dec.  id,  18B0.)  Appeal  from  court  of 
common  pleas,  AJlesAteoy  county.  Action  by 
the  Monongahela  NavIffatioD  Company  against 
the  McKiiuey  Cool  Company.  Jad^nuent  for 
plaintiff.  Defendant  appeals.  Affirmed.  M. 
W.  Acheson,  George  C.  Wilson,  H.  &  G,  C. 
Bnrrwin,  Dsria  &  Galbraith.  Knoz  &  Reed, 
George  E.  Shaw,  and  A.  P.  Bnrgwln,  for  ap- 
pellant. T.  D.  Gamnhan.  for  appellee. 

BROWN,  J.  The  aole  question  involved  in 
this  appeal  haa  been  C(«isidered  and  passed  up- 
on in  the  case  of  Navigation  Co.  t.  Wood  (No. 
65;  Oct  Term,  1899)  46  AtL  73,  and  for  the 
reasons  therein  itated  the  Judgment  is  affirmed. 


MONONGAHELA  NAV.  CO.  t.  TIDB 
COAL  CO.  (Supreme  Court  of  Pennsylvania. 
Dec.  30,  18&d.)  Appeal  from  court  of  common 
pleas,  Allegheny  county.  Action  by  the  Monon- 
gahela Navigation  Comrany  against  William  B. 
Rocers  and  James  A.  Rogers,  partners  as  the 
Tide  Ooal  Company.  Jndgmait  tot  plalntiS. 


Defendants  appeaL  Affirmed.  H.  W.  Adieson, 
George  C.  Wilson,  H.  &  G.  C.  Burgwin.  DavIs 
ft  Galbraith,  Enoz  &  Reed,  George  E.  Shaw, 
and  A.  P.  Burgwin,  for  appellants.  T.  D.  Car- 
nahan,  for  appellee, 

BBOWN,  J.  The  sole  qnestton  involved  in 
thin  appeal  has  been  oonaidered  and  passed  rip- 
on  in  the  case  of  Navigation  Co.  v.  Wood  (No. 
66:  Oct.  Term,  1899)  46  AtL  73,  and  for  the 
reasons  th«cein  stated  the  judgment  is  affimied. 


TIDE  COAL  CO.  v.  MONONGAHELA 
NAV.  00.  (Supreme  Court  of  Pennsylvania. 
Dec.  80,  1899.)   Appeal  from  court  of  common 

6 leas,  Aileeheny  county.  Action  by  William  B. 
Rogers  and  James  A.  Rogers,  partners  as  the 
Tide  Coal  Company,  against  the  Monongahela 
Navigation  Company.  Judgment  for  defendant, 
and  plaintiffs  appeaL  Affirmed.  M.  W.  Adie- 
Bon.  Georm  O.  wllsm,  H.  &  O.  C.  Burgwin, 
Davis  &  Galbraith.  Enox  St  Reed,  George  SL 
Shaw,  and  A.  P.  Burgwin,  for  appellants.  T 
D.  Camahan,  for  appellee. 

BROWN,  J.  The  sole  Question  involved  In 
this  appeal  has  been  considered  and  jcnssed  tm- 
on  in  the  case  of  Navigation  Co.  v.  Wood  0*9. 
66;  Oct  Term.  1899)  46  AtL  78,  and  for  the 
Teaaons  tlieidn  stated  the  jndgment  !•  affinud. 


GvD  OF  Cuat  nr  You  46. 
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